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ur 1irst witness 1s Robert Creely, Esquire. Mr. Creely is an at-

torney with a law practice in the New Orleans area. He is here
pursuant to subpoena and has been previously served with an im-
munity order that compels his truthful testimony at the pro-
ceedings before the House. Mr. Creely is joined by his counsel.

And, Counsel, can you introduce yourself for the record?

Mr. CAPITELLL Yes, Mr. Chairman, Ralph Capitelli.

Mr. ScHIFF. Thank you, Counsel.

I will now swear the witness.

Mr. Creely, please raise your right hand.

[Witness sworn.]

Mr. ScHIFF. Thank you. You may be seated.

TESTIMONY OF ROBERT CREELY, ATTORNEY,
NEW ORLEANS, LA

Mr. CReELY. I have a problem hearing. And when you were ad-
dressing Mr. Capitelli, I was going to answer his question. I have
a hearing deficiency, is what I am trying to tell you.

Mr. SCHIFF. Mr. Creely, then if you—you will need to pull that
microphone very close to your mouth. If you have any problem
hearing us at any time, please ask that we stop and repeat the
question. And we will try to make sure the mics are close to us.
But, again, if you have any trouble hearing, please stop us and say,
you know, would you please repeat the question?

I am going to now recognize Task Force counsel, Mr. Mark
Dubester, to question the witness.

Mr. Dubester?

Mr. DUBESTER. Okay, Mr. Creely, in a nice, loud voice, just intro-
duce yourself,

Mr. CREELY. Introduce myself? Robert G. Creely.
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Mr. DUBESTER. And, Mr. Creely, did you go to law school?

Mr. CREELY. Yes, I did, sir.

Mr. DUBESTER. And where did you go to law school?

Mr. CREELY. Loyola University.

Mr. DUBESTER. When did you graduate?

Mr. CREELY. 1974,

Mr. DUBESTER. Okay. I am going to ask you a couple introduc-
tory questions just to cover your background, and then we will get
into the heart of the questions that I am going to ask you. Can you
hear me okay?

Mr. CREELY. I can hear you. I am doing the best I can to hear
you.

Mr. DUBESTER. Okay. First, in the 1970’s, did you go to work for
Mr. Amato?

Mr. CREELY. Yes, I did.

Mr. DUBESTER. And was Judge Porteous a partner of Mr. Amato
at the time?

Mr. CREELY. Yes.

Mr. DUBESTER. And you knew him beforehand, but you also be-
came friends of his when you were working with Mr. Amato and
Judge Porteous, correct?

Mr. CREELY. Yes.

Mr. DUBESTER. And at some point, you and Mr., Amato went off
by yourselves in your own practice. Is that correct?

Mr. CREELY. Yes, sir. That is right.

Mr. DUBESTER. And was that a full-blown partnership, 50/50 you
and Jake?

Mr. CrREELY. Yes, sir.

Mr. DUBESTER. Okay. And in 1984, do you recall Judge Porteous
becoming a state judge?

Mr. CREELY. Judge Porteous became a state judge in 1984, yes,
sir.

Mr. DUBESTER. Okay. And you maintained a friendship with
Judge Porteous after he became a state judge, correct?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. That consisted of taking him to lunch, taking him
on hunting trips, other socializing of that nature, correct?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And generally, whenever you socialized where
there was money to be spent, who paid?

Mr. CREELY. Well, I did, the firm did.

Mr. DUBESTER. Okay. Okay, I want to talk to you about one of
the matters which is of concern to the Members here. Did there
come a time when Judge Porteous was a state judge that he made
requests of you for cash?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And can you describe what you recall about those
requests, how they began and how they changed over time?

Mr. CrEELY. | don’t understand how they began, but over time,
I began to resist making payments, and he began to use excuses
such as he needed it for tuition, needed it for living expenses,
things of that nature.

Mr. DUBESTER. Okay. So can you just give a feel to the Members
what Judge Porteous would say to you? He would say to you what?
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“Bob, I need some money”? “Bob”—what would he say? Use his
voice and your voice. Tell them the conversation that would hap-
pen.

Mr. CREELY. I wish you would give me a little leniency over a
25 period of lifespan memory——

Mr. DUBESTER. Sure.

Mr. CREELY [continuing]. Back to the 1980’s. But, basically, there
is his living expenses, his necessities, food—not food, but education,
things of that nature.

Mr. DUBESTER. Okay.

Mr. CrREELY. I don’t remember exactly 25 years ago a conversa-
tion between he and I about what he wanted, but he made re-
quests. Let there be no doubt in my testimony that I gave him
money.

Mr. DUBESTER. Okay. And the very first requests he made of you,
were those of smaller amounts of money?

Mr. CREELY. Very small amounts of money.

Mr. DUBESTER. Okay. Now, did you like giving him money?

Mr. CREELY. No.

Mr. DUBESTER. Okay. What, if anything, did you do or say to
Judge Porteous to communicate your displeasure with his requests?

Mr. CREELY. I told him, quite frankly, I thought it was an impo-
sition on our friendship for him to continue to ask me for money.

Mr. DUBESTER. Okay. And did you say to that—did you say that
to him more than once?

Mr. CREELY. Yes, sir. But, once again, you are going back 25
years. I am doing the best—my recollection 1s yes.

Mr. DUBESTER. And after you communicated to Judge Porteous
your displeasure, what did Judge Porteous do so that you could
have money to give him?

Mr. CrREeELY. Well, I don’t know what he did so that I could have
money to give him, but he started sending curatorships to the of-
fice.

Mr. DUBESTER. Okay. And in one—in 30 seconds, what is a cura-
torship?

Mr. CREELY. A curatorship is an appointment by the court to rep-
resent an absentee defendant.

Mr. DUBESTER. Okay. And was there a small fee, in the nature
of $200 or thereabouts, that your office would receive for handling
this curatorship?

Mr. CREELY. I don't remember what the fee was, but there was
a fee, a small fee—I believe it was $150, $175. It could be $200,
but there was a fee that we received to representing the indigent
or the absentee defendant.

Mr. DUBESTER. Okay. And if the clerk’s office has represented to
us, that it was—hy 1989, it was $200. Is that consistent with your
recollection?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. Okay. Now, did you want Judge Porteous to as-
sign you curatorships?

Mr. CREELY. I am sorry, sir?

Mr. DUBESTER. Did you want him to assign you curatorships?

Mr. CREELY. No, I did not.

Mr. DUBESTER. Were these important to your business?
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Mr. CREELY. No.

Mr. DuBESTER. Okay, who actually in your office took care of
these matters?

Mr. CREELY. My secretary.

Mr. DUBESTER. Okay. Now, what was the relationship of the fact
that Judge Porteous gave you these curatorships in relation to his
requests for money? What was the relationship between those two
events?

Mr. CREELY. What was the relationship between——

Mr. DUBESTER. His assigning you curatorships and his request-
ing money from you?

Mr. CREELY. In my mind, there was no relationship.

Mr. DUBESTER. Okay. Well, what did he communicate to you as
to why he assigned you the curatorships?

Mr. CrREELY. He didn’t communicate anything to me as to why
he was sending me curatorships.

Mr. DUBESTER. Well, explain what was going on then.

Mr. CREELY. It would better maybe that way.

Mr. DUBESTER. Okay.

Mr. CREELY. He started sending curatorships. I complained about
giving him money before and after he sent me curatorships, our of-
fice curatorships. I didn’t want to give him money before; I didn’t
want to give him money after. I began to avoid Judge Porteous as
much as I could, because I knew he was going to be asking me for
money.

Eventually, one day, he called my office, and he asked my sec-
retary if we had been getting curators. My secretary communicated
that fact back to me. I then went to the judge and told him that
I didn’t appreciate him calling my office and, two, that I made no
relationship between him giving me curators and me giving him
gifts of money. And that is the evolution of that fact.

Mr. DUBESTER. In your mind, was it clear to you that Judge
Porteous had assigned you curators, curatorships, so that you
would have a pool of money so you could give him back cash?

Mr. CrReELY. That was not in my mind, sir.

Mr. DUBESTER. I am asking, in your mind, did you understand
that Judge Porteous was assigning you curatorships so that you
would have cash to give him back?

Mr. CreeLY. Eventually, that is what I thought he was doing,
yes.

Mr. DUBESTER. And what is it that caused you to have that un-
derstanding?

Mr. CrEELY. Because he kept calling my office.

Mr. DUBESTER. And how was it that he communicated the link
between the curatorships and the cash?

Mr. CREELY. I don’t know that he did communicate a link. I don’t
believe he had a record of curators that he sent; he just kept asking
me to give him money over the years and I kept complaining about
giving him money.

Mr. DUBESTER. Okay. But he made inquiries in your office about
the curatorships that he had sent to you, correct?

Mr. CREELY. Yes, sir.
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Mr. DURBESTER. And you understood that—you understood that
he linked the assignment of curatorships to you giving him cash,
correct?

Mr. CREELY. I suspected that he had that feeling, yes.

Mr. DUBESTER. Okay. Now, the assignment of curatorships were
official acts by Judge Porteous as a state judge, correct?

Mr. CreeLY. Correct.

Mr. DUBESTER. And he could have assigned those curatorships to
anybody else in the New Orleans bar, correct?

Mr. CREELY. Yes. And I am sure that he did.

Mr. DUBESTER. Okay. But the ones he assigned to you, he as-
signed to you and to no one else, right?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And in your mind, you knew he did that because
you were giving him money, correct?

Mr. CrEELY. I suspected that he had that motivation, yes.

Mr. DUBESTER. Okay. So he was taking official acts to enrich
himself, correct?

Mr. CrREELY. I can’t speak for him, but that was my under-
standing.

Mr. DUBESTER. Okay. And, in fact, he took hundreds of official
acts in assigning you curatorships so you would have money so he
could ask you for money. These were hundreds of official acts he
took as a state judge to enrich himself. Isn't that what you per-
ceived?

Mr. CREELY. I am sorry, sir. I am very sorry.

Mr. DUBESTER. I will move on to the next question. Now, how did
the fact that you had these curatorships influence your attitude
about giving Judge Porteous money?

Mr. CrREELY. What?

Mr. CAPITELLI. Can you repeat that one?

Mr. DUBESTER. Did the fact that you had these curatorships
make it easier for you to give him money?

Mr. CREELY. Yes, sir. As I testified, I believe, on many, many
previous occasions, it was a justification, okay? He was a very dear
friend of ours. He was—you know, maybe I overestimated the
friendship, but I considered him to be a very close friend who 1
oved.

Mr. DUBESTER. Okay.

Mr. CREELY. And he would give me curatorships, and it became
a justification to help him out so that I didn’t have to go and spend
my own money on him. It was—it was a major pain in the neck,
curators. I want you to know that.

Mr. DUBESTER. Okay. So to make it clear, you felt when you were
giving him back these curatorship monies, it was almost as if these
weren’t your monies, these were monies that he had provided to
you so you could then tap to give back to him?

Mr. CreEELY, The monies went into our operating account. I did
not keep track curator for curator what I gave him. He would make
requests—maybe monthly—and I would give him money when he
.made these requests. I would avoid him until I couldn’t avoid him
anymore. Then I made a payment to him.

Mr. DUBESTER. Okay. Now, you have previously estimated that
you gave him about $20,000 over time. Is that correct?
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Mr. CREELY. 1

Mr. DUBESTER. Sorry, you and Mr. Amato, $10,000 each, rough-
ly?

Mr. CREELY. Over a 10-year period of time, yes, sir.

Mr. DUBESTER. Okay. Well, except for the $2,000 we are going
to talk about when he was a Federal judge, most of that happened
in his last years on the state court bench, correct?

Mr. CrReELY. They happened while he was on the state court
bench, yes, sir.

Mr. DUBESTER. Okay. Now, the amount of curatorship fees that
have been identified are close to about $40,000, and the amount
may actually rise as further searching is conducted. Would that
suggest to you that the amount may be as much as $30,000 or even
more?

Mr. CreELY. I didn't hear him.

I have estimated and guesstimated as to the amount of cash I
gave him. I cannot tell you other than guess—other than guess
what I gave him. I made a guess that I gave him $10,000 and my
law partner gave him $10,000.

Mr. DUBESTER. And, by the way, this was all cash, correct?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. Now, did you feel comfortable giving Judge
Porteous cash in response to his requests?

Mr. CreELY. Yes, I felt uncomfortable. I felt put upon. I felt
taken advantage of. I did.

Mr. DUBESTER. Okay. Now, I want to turn to 1994. Do you recall
being interviewed by the FBI in connection with its background
check of Judge Porteous?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And how did—do you know how the FBI got your
name to interview?

Mr. CreELY. What did he say? I am sorry?

Mr. DUBESTER. How did the FBI get your name, if you know?

Mr. CREELY. Judge Porteous gave them my name.

Mr. DUBESTER. Okay. And you just made a gesture. Were you
pointing to Judge Porteous, who is sitting behind you?

Okay. Now, the FBI write-up—they did a write-up of the inter-
view with you. And you—it says that you stated—and I am reading
verbatim—“Creely advised that he knows of no financial problems
on the part of the candidate and the candidate appears to live with-
in his economic means.” Do you dispute making that statement?

Mr. CREELY. No, I do not dispute giving that statement.

Mr. DUBESTER. And would that statement have been true?

Mr. CreeLY. Was it—I1 am sorry?

Mr. DUBESTER. Was that statement true?

Mr. CrEELY. The statement was probably not accurate. And the
statement was—and I will tell you—we have interviewed about
this beforehand—I knew nothing about his checkbook or whether
it was negative at the end of the month.

Mr. DUBESTER. I understand. Mr. Creely, listen

Mr. CregLY. All T know is what he told me. He told me he was
having financial problems.
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Mr. DUBESTER. Okay. So if the FBI interview quotes you as say-
ing that you know of no financial preblem, that wouldn’t have been
a true statement, right?

Mr. CREELY. Correct.

Mr. DUBESTER. And why would you make a statement like that
to help Judge Porteous in the background check process?

Mr. CREELY. As I told you, I didn’t want to do anything to im-
pede his advancement. He was a friend. He was a very manipula-
tive friend. And I didn’t want to—I didn’t want to hurt the guy.

Mr. DUBESTER. Okay. And you also—I mean, as a practical mat-
ter, you didn’t want the FBI poking around in your financial rela-
tionship with Judge Porteous, did you?

Mr. CreEELY. Well, if I didn’t want that to happen, I would have
never volunteered to give the interview. I wasn't subpoenaed to
give the interview. I volunteered the interview.

Mr. DUBESTER. No, but Judge Porteous suggested that the FBI
call you, correct?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And at the time that Judge Porteous suggested
that the FBI call you, Judge Porteous knew that you had given him
thousands of dollars, correct?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And that is not something that you said or would
have said or could conceivably have told the FBI in that interview,
correct?

Mr. CrEELY. If I was asked that question, I don’t know what—
my response would have probably been negative,.

Mr. DUBESTER. Okay. And you also indicated in response to the
FBT’s interview that you never knew Judge Porteous to abuse alco-
hol. Do you remember saying that?

Mr. CREELY. Yes. That is a pretty vague question about abusing
alcohol.

Mr. DUBESTER. Okay. But the fact of the matter is, you had seen
him abuse alcohol, too, correct?

Mr. CrReELY. If they asked me that, they asked me that, and I
would tell them no, I didn’t know of him abusing alcohol.

Mr. DUBESTER. Well, do you ever remember an incident where
you have saw Judge Porteous obviously having abused alcohol?

Mr. CREELY. Yes.

Mr. DUBESTER. Describe one incident. Describe the incident that
you have previously testified about at a casino where you—and de-
scribe Judge Porteous’s behavior when you knew that he had
abused alcohol.

Mr. CREELY. Well, I guess if everybody uses alcohol, you have im-
proper behavior from one time from another. But, yes, I know that
he drank to excess and probably functioned better under alcohol
than he did without alcohol.

Mr. DUBESTER. Okay. Well, was there an incident at a casino in
which he was—had to actually be lectured by somebody at the ca-
sino because he was drunk?

Mr. CREELY. An incident at a casinog?

Mr. DUBESTER. Yes, where he messed around with your chips be-
cause he was drunk.
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Mr. CREELY. He knocked my chips over. I am not a very big gam-
bler. He was acting in an obnoxious fashion, and he interfered with
my play.

Mr. DUBESTER. Okay.

Mr. CREELY. And I got up and left.

Mr. DUBESTER. But the point simply is, not only did you not tell
the FBI the truth about his financial circumstances, you also didn't
tell them the truth about his drinking, correct?

Mr. CREELY. Yes. Yes——

Mr. DUBESTER. Okay. I want to turn to 1999, Mr. Creely, while—
you remember your partner, Mr. Amato, had the Liljeberg case. Do
you remember that?

Mr. CREELY. Yes, sir.

Mr. DUBESTER. And in 1999, while Mr. Amato—sorry, while that
case was under advisement, do you remember going to Las Vegas
with Judge Porteous for his son’s bachelor party?

Mr. CREELY. I knew there was a case under advisement by Judge
Porteous on the Liljeberg case.

Mr. DUBESTER. Okay. And in Las Vegas, what, if any, expenses
did you pay on behalf of Judge Porteous?

Mr. CREELY. What expenses did I pay on behalf of Judge
Porteous?

Mr. DUBESTER. Yes. Yes, sir.

Mr. CREELY. In Las Vegas?

Mr. DUBESTER. Yes, in 1999.

Mr. CREELY. As we talked about earlier, the only expense that
I recall paying for him was a meal. You showed me a document——

Mr. DUBESTER. Okay, let’s just talk about the meal. Was that
about a $500 meal in the nature of for his son’s bachelor party din-
ner?

Mr. CREELY. There was—yes.

Mr. DUBESTER. Okay. And you have seen documents which sug-
est that you also paid for Judge Porteous’s room in excess of over
400. Do you recall that?

Mr. CREELY. I recall you showing me a document to that effect.

Mr. DUBESTER. Do you recall paying for his room, as well?

Mr. CREELY. I do not recall paying for his room.

Mr. DUBESTER. Do you dispute that—if the records show, in con-
junction with your—in connection with your memory, that you
spent close to $1,000 for Judge Porteous in Las Vegas in 1999? Do
you dispute that?

Mr. CREELY. I cannot dispute the records.

Mr. DUBESTER. Okay.

Mr. CREELY. But I would like to state the meal, so that—

Mr. DUBESTER. Sure.

Mr. CrEELY. There were 20 people, 25 people at a bachelor party
meal for his son. I was a guest of his son. The way I recall it, the
meal check came out. There were 25 adults at this dinner. Every-
body put their credit card onto the waiter’s tray. The meal was di-
vided up and the tip. You know, with four or five men at my table.
And there is no way you can eat a meal at a high-end steakhouse
and drink for $400 or $500. I paid a portion of that meal. I didn’t
pay for the entire meal.
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Mr. DUBESTER. Fair enough. Did you pay over $500 for—towards
the bachelor party dinner?

Mr. CREELY. Whatever the record reflects. If it says $500, yes.

Mr. DUBESTER. Okay. And finally, did you ever appear in front
of Judge Porteous yourself personally?

Mr. CREELY. I am sorry, sir?

Mr. DUBESTER. Did you ever appear in front of Judge Porteous
personally?

Mr. CreeLY. In 20 years that he sat on the state and Federal
bench, 1 appeared before him three times, one time in state court,
which was a jury trial. It was my first jury trial. The jury ruled
in my favor.

The insurance company wanted to appeal that ruling. They post-
ed a surety bond to secure payment for the judgment. The insur-
ance company was going insolvent. I filed a motion to test the sol-
vency of the surety. He denied my motion outright.

I had an interdiction of an elderly woman who was horribly mis-
treated in front of him. He ruled in my favor. Nobody could have
lost that case.

When he was in Federal court—and 1 believe it was the early
90’s-—my recollection is I had a state court class action. A dis-
covery issue came up over my entitlement to records that may have
been protected by a Federal statute. And I don't remember. It was
the MMTJ or MMJT are the initials for it, which prohibit state
courts or any court from inquiring into financial data from finan-
cial institutions.

The defense lawyers removed it, got allotted—from state court,
got allotted to Judge Porteous. They requested a TRO. He was well
aware of everybody on the pleadings. He granted the defendant’s
TRO. In other words, he ruled against me.

We had a telephone status conference about the preliminary in-
junction that was coming up, and he blatantly, flat-out, over the
telephone, “I am granting the preliminary injunction. If you want
to make a record, come over. You are wasting your time,” basically.

I made a record. I appealed him, and the United States Fifth Cir-
cuit Court of Appeals overturned his ruling. That is all I remember
doing in front of him for 30 years. So I got nothing back in return
from him for curators. I mean, I did this out of friendship.

Mr. DUBESTER. In none of those cases did opposing counsel know
that you had given him thousands of dollars, correct?

Mr. CREELY. Well, in the one in Federal court?

Mr. DUBESTER. Yes.

Mr. CREELY. He ruled against me before I even showed up. He
ruled against me before I came. To answer your question, no, but
he signed a TRO. I showed up. I lost.

Mr. DuBESTER. Thank you very much.

Mr. CREELY. Without—outright lost.

Mr. ScHIFF, I thank you, Mr. Dubester.

Mr. Creely, Members of the Committee now will take a brief op-
portunity to follow up on the questions that were asked by our
counsel.

I wanted to start out asking you about the curatorships. I think
you testified earlier in answer to Mr. Dubester’s questions that you
didn't ask for the curatorships. Is that right?
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Mr. CReeLY. That is correct.

Mr. SCHIFF. So you never went to the court and sought to become
an attorney handling curatorships, right?

Mr. CREELY. I was very busy. I didn’t want curators.

Mr. ScHIFF. You consider them to be kind of a nuisance and not
what you wanted to make your practice out of, right?

Mr. CREELY. Abselutely not.

Mr. ScHIFF. So it was Judge Porteous’s initiative to send you
these curatorships?

Mr. CREELY. Yes, sir.

Mr. ScHIFF. And he took this initiative at a time when you were
resisting giving him more money?

Mr. CreELY. Correct.

Mr. ScHIFF. For some time—maybe a period of years—he would
hit you up for money, and you were starting to tell him it has got
to come to an end, correct?

Mr. CRegLY. I am sorry?

Mr. ScHIFF. For some years, you were giving him money. You got
tire}zld?of giving him money, and you told him it has got to stop,
right?

Mr. CREELY. Yes.

Mr. ScHIFF. And around the time you told him it had to stop, the
curatorships started showing up in your office. Is that right?

Mr. CREELY. Correct.

Mr. SCHIFF. Now, during the course of your receiving these cura-
torships, wouldn’t Judge Porteous call your office and inquire how
many curators he had sent over to your office recently?

Mr. CrReEeLY. After a period of time, I began to avoid Judge
Porteous, because I knew what he wanted from me: money. And
I—I didn’t—I avoided him. He then called my office and asked, had
we been getting the curators? That conversation was related back
to me by my secretary.

I approached him and told him that the curators and what I gave
him had nothing to do with each other, and if he wanted to stop
giving me curators, stop giving me curators. And if he would have
stopped giving me curators, I probably would have continued to
help him, because he was a friend.

Mr. ScHIFF. But he would call and ask about whether you were
getting the curators at the same time he would call and ask for
money. Is that right?

Mr. CreeLy. He would ask for money, I would avoid him, and
then he would call the office and ask the—if we had been receiving
the curators.

Mr. ScHIFF. And he would want to know how many curators you
had received at a given time, when he would call? Is that the infor-
mation you got back?

Mr. CrReELY. The information I had back is he wanted to know
if we were getting the curators. And then he would start hitting on
me for money again.

Mr. ScHIFF. And so the conversations about the curatorships took
place at the same time as the conversations about money? So the
conversations the judge had with you about the curatorships, when
he would call your office for curatorships, was at the same time
that he would make requests for money. Is that right?
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Mr. CrEELY. I would have to say he was asking for money, and
I was avoiding giving him money, so he called the office and asked
for—if we were getting the curators. And, eventually, he would get
money.

Mr. ScHIFF. And when—did he ever get money—did he ever
make the request for money of your secretary, or did it always go
to you directly?

Mr. CREELY. He made the request to my secretary.

Mr. ScHIFF. For money?

Mr. CREELY. Right. Well, to whether or not we were receiving cu-
rators, curators he was sending.

Mr. ScHIFF. My question is, did he ever ask your secretary to get
money from you for him? Or did the request for money always go
directly to you?

Mr. CrReEgLY. The request for money, as I recall it, came directly
from me. There is no telling what he did. I—he could have made
that request. I am only aware of what requests he made of me.

Mr. ScCHIFF. So you don’t know whether he—you didn’t get a
message from your secretary that the judge called, he wanted to
know how many curatorships he had sent over, and he wants more
money? Did your secretary ever tell you something along those
lines?

Mr. CREELY. I don't recall that, but she said he was looking for
curators—and, I mean, this is 15 years ago.

Mr. ScHirF. Did she tell you why he wanted to know how many
curators he had sent over to your office?

Mr. CREELY. I am sure the answer to that is obvious, because he
wanted money.

Mr. ScHIFF. Why is the answer to that obvious?

Mr. CREELY. I am sorry, sir?

Mr. SCHIFF. Why is the answer to that obvious?

Mr. CreeLY. I think it is obvious.

Mr. ScHIFF. So it is obvious to you that the reason he was calling
about the curatorships was because he wanted to call and ask you
for money?

Mr. CREELY. Yes.

Mr. ScHIFF. Now, you—in your grand jury testimony, you testi-
fied, “And he then started calling me, saying, ‘Look, I have been
sending you curators, you know. Can you give me the money for
the curators? I said, ‘Man.” So I talked to my law partner. I said,
‘Jake, you know, man, what do we do? He says, ‘Well, just go
ahead and give it to him.” We decided to give him the money. We
would deduct the expenses. We would pay income taxes on it.”

That was your testimony before the grand jury. Was that accu-
rate testimony?

Mr. CregLY. It was as accurate as I could be, yes.

Mr. SCHIFF. So to the best of your recollection, when the judge
would call, he would ask you for the money for the curators?

Mr. CrREELY. That is my recollection, is he was calling to see—
get an account of how many curators were there or how many cura-
tors we received so that he could ask me for money for curators.

Mr. ScHIFF. Did you and your partner, Mr. Amato, ever consider
giving him checks, writing him checks when he asked for money,
as opposed to giving him cash?
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Mr. CReEELY. No, we did not.

Mr. ScHIFF. And why didn’t you write a check from the law firm
instead of going through the process of taking a draw and giving
him cash?

Mr. CreeLy. Well, two things. One, I didn't think giving money
was improper. The ethical and judicial codes is 1 can give money
to anybody I want to. What he has to report is a different thing.
If I wrote him a check, I would have to have gone through a com-
plete accounting breakdown as to what it is for, deductions, and so
forth. He wanted cash.

Mr. SCHIFF. So he told you he wanted cash, he didn’t want it—
he didn’t want a check?

Mr. CrEELY. Correct.

Mr. ScHIFF. Now, I am not sure I understood, because I think
you used a double negative. Were you saying that you knew it was
improper to give him money or that you thought it was proper to
give him money?

Mr. CreeLy. Well, it is improper for me to give him money for
him to rule on a case that I want him to rule on. If I would say,
“I will give you money if you rule on a case,” that is improper. But
my reading of the canons of judicial ethics is that I can give gifts,
including cash, to judges, as long as they report it on their disclo-
sure statement.

Mr. ScHIFF. So why didn’t you write a check from the firm if it
was appropriate for you to give him money?

Mr. CREELY. It would have been appropriate for him to give him
money if I wrote him a check from the firm, yes.

Mr. ScHIFF. So my question is, why didn't you write a check if
you thought that was an appropriate thing to do?

Mr. CREELY. Because he didn’t want a check, one. Two, my law
partner and I had a habit of, on a weekly basis, taking a draw, a
cash draw. And out of that cash draw, we would give him monies.

Mr. ScHIFF. Mr. Creely, isn’t it also correct that you didn’t want
a written record of your giving money to a judge?

Mr. CREELY. No, I didn’t want a written record that 1 was giving
money to a judge. But—no.

Mr. ScHIFF. At this point, let me turn to my Ranking Member,
Mr. Goodlatte, for his questions.

Mr. GOODLATTE. Thank you, Mr. Chairman. .

Mr. Creely, to follow up on the Chairman’s question, when you
say—may I borrow that—when you say, “We decided to give him
the money. We would deduct the expenses. We would pay income
taxes on it.” And you say you always paid him in cash, how did you
account for that in the books of the law firm?

Mr. CREELY. There was—there was no way—that was a general
line statement. It was income coming into the office, income coming
into the office. It would go into the general account on—and there
would be a file generated for each case. Each case, we would have
income and expenses. The income would then go on our income tax
return.

So, you know, I don’t know where that statement was taken
from, but——

Mr. GOODLATTE. It is your grand jury testimony regarding the
curatorships,
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Mr. CREELY. We would—we would get money, put it in the bank,
take a draw, and give him cash. But it wouldn’t be four curator-
ships goes into the bank and we kept track of it in that fashion.
We would—we would take a draw and give him money.

Mr. GOODLATTE. And would you each take a draw at the same
time? How did that work? You both were giving him money. Was
that not correct?

Mr. CREELY. Yes, sir.

Mr. GOODLATTE. And did you each take a draw? Did you keep
track of how much he was drawing to give him and how much you
were drawing to give him? Or——

Mr. CREELY. Yes, we—at first, it was not a lot of money. Toward
the end, he would ask for $500 or $1,000. I wasn’t paying him $500
or $1,000 out of my pocket. So my—I went to—my law partner and
I went and took a draw of an equal amount and gave him the
money.

Mr. GOODLATTE. And why was it an equal draw? If he was your
friend and you were giving him the money because he was your
friend, why would you be concerned, you and your partner, taking
equal draws from the firm? Wasn’t this really a business expense
for the firm that would cause you to each take an equal amount
to give him funds?

Mr. CREELY. It wasn’t an expense. We treated it as income and
paid taxes on it.

Mr. GOODLATTE. Sure. But you were both doing it.

Mr. CREELY. Correct.

Mr. GOODLATTE. And you were doing it equally. Why would
that—given as a matter of friendship, why would it matter to you
if you gave it equally? Why wouldn't—that would only matter, it
would seem to me, looking at this as a business undertaking that
you are going to each provide funds to the judge for the benefit of
your legal practice. You would say, “Well, let's each take an
amount equally and give it to the judge,” as opposed to, “Well, he
is my friend, so I am going to give him this money. He is your
friend. You give him whatever amount you want to give him.”

Mr. CrReeELY. We took it as a draw. We treated the man as a
friend. We respected his needs. And he made a request to either
me or Jake, Jake or I—what monies he requested.

Mr. GOODLATTE. Do you know if other attorneys in the legal com-
munity were also giving Judge Porteous money?

Mr. CregLY. I am sorry, sir?

Mr. GOODLATTE. I said, do you know if other attorneys in the
legal community in New Orleans were also giving Judge Porteous
money?

Mr. CrEELY. I have read—to answer your question, yes. And the
reason I have read so many confidential reports that have been
posted over the Internet, have written so many summarizations of
my testimony and other people’s testimony, it all blends together
into like a soup as to what—and then you put 15 to 25 years of
life, and memory into this, and it is hard to determine what you
read, what you remember, and things of that nature. I mean, we
are going back to 1984,
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Mr. GOODLATTE. Sure. But collectively, both in terms of what you
have read and what you remember, is it your impression that oth-
ers were giving funds to Judge Porteous?

Mr. CREELY. Yes.

Mr. GOODLATTE. And did you know of any of those at the time
that you were also giving funds to Judge Porteous? Were you
aware that others were giving funds to him?

Mr. CREELY. At what time? From-——--

Mr. GOODLATTE. At the time—well, during the timeframe be-
tween when you started giving funds to him and when you stopped
giving funds to him. Were you aware at that time that others were
giving funds to him?

Mr. CREELY. A 25-year period of time, and I have only heard peo-
ple complain. I can only assume—if you want me to assume

Mr. SCHIFF. Mr. Creely, can you talk more closely into the micro-
phone? You may want to pull it—thank you.

Mr. CREELY. I can only assume that, if you were a good friend
of Judge Porteous, that he would ask you for cash.

Mr. GOODLATTE. That was your impression that was a common
practice of his?

Mr. CREELY. My impression or my guesstimation would be yes.

Mr. GOODLATTE. And can you tell us why you and Mr. Amato
were brought into the Liljeberg case?

Mr. CREELY. I was never brought into the Liljeberg case. Mr.
Amato was brought into the Liljeberg case. 1 was-—never had one
single meeting involving a Liljeberg case.

Mr. GOODLATTE. But your firm was brought into the Liljeberg
case?

Mr. CREELY. Firm was brought into the Liljeberg case.

Mr. GOODLATTE. The listing referred to Amato and Creely in the
filing with the court. So your firm was brought into the Liljeberg
case.

Mr. CreELY. If that is what the listing says, 1 have no reason
whatsoever

Mr. GOODLATTE. Did you ever have any conversations with Mr.
Amato about the reason why the firm was brought in to the case?

Mr. CREELY. No.

Mr. GOODLATTE. No. You have no idea why that was? Was it the
type? of case that you or Mr. Amato would ordinarily be brought
into?

Mr. CREELY. Myself, I handled very complex cases over the past
10 years, multi-party class-action litigation that involve neutrinal
litigation, neutrinal litigation in Federal court involving hundreds
of lawyers, been involved in probably 10 class-action multi-party
cases in state court. I handled cases in Federal court, maritime
cases in Federal court—

Mr. GOODLATTE. What about Mr. Amato? Since you said you
didn’t personally do anything in that case, what about Mr. Amato?

Mr. CREELY. Mr. Amato, to my knowledge, did not have a large——
did not have a Federal practice.

Mr. GOODLATTE. But you had no conversations with him about
why he was being brought into work on the Liljeberg case 6 weeks
before trial?

Mr. CrEELY. I don't recall any specific conversation, but——
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Mr. GOODLATTE. Let me move on to another area.

Mr. ScHIFF. And, Mr. Creely, you really need to talk directly into
the microphone. You have a habit of.

Mr. CrEELY. I have an eye infection, and I am trying to keep
away from anything that may be contagious to somebody. I am
Very sorry.

Mr. GOODLATTE. Mr. Creely, during his time on the Federal
bench, did Judge Porteous ever use court employees, such as his
secretary, to either pick up money from you or request money of
you for private purposes?

Mr. CreELY. The only time I recall is during the 1999 period of
time, I believe his secretary came by to pick up money.

Mr. GOODLATTE. This would have been Rhonda Danos?

Mr. CrEELY. Yes, sir.

Mr. GOODLATTE. And she came by to pick up an envelope with
$2,000 in cash in it?

Mr. CREELY. That is my understanding, yes.

Mr. GOODLATTE. Would that have included cash from both you
and Mr. Amato? Or is that just your cash?

Mr. CrEELY. Well, we—cash Mr. Amato asked me to give him to
give to the judge.

Mr. GOODLATTE. So the two of you each—not—didn't write a
check, but you each put cash in an envelope from each of you, and
then the judge’s secretary came over and picked up that cash? Is
that your recollection?

Mr. CREELY. It is my understanding.

Mr. GoODLATTE. All right. Are you aware of any other situation
in which Judge Porteous used a court employee—I am sorry. You
need to use the microphone.

Mr. CREELY. Why he was on the Federal bench?

Mr. GOODLATTE. QOr the state bench, either one.

Mr. CREELY. You need to use the microphone, Counsel, so we can
hear what you are trying to say.

Mr. CAPITELLL. I am sorry—hearing on that. Would you repeat
that question?

Mr. GOODLATTE. Yes. My question was, in addition to the in-
stance involving Rhonda Danos that he just testified about. Are
you aware of any other instances while he was a Federal or state
court judge where he used court employees for the purpose of pick-
ing up money after making some of these requests?

Mr. CReELY. No, sir.

Mr. GOODLATTE. Thank you.

Mr. Chairman, those are the only questions I have.

Mr. ScHIFF. I thank the gentleman.

Mr. Cohen?

Mr. CoHEN. Thank you, Mr. Chairman.

Mr. Creely, what—how many curatorships do you think you had
over the period of years from Judge Porteous?

Mr, CREELY. There is a list that was requested by Mark through
these proceedings. I have not—I knew a list existed.

Mr. COHEN. Ten, twenty, a hundred?

Mr. CREELY. I would say 100, at least.

Mr. COHEN. At least 100. And what did the average curatorship
pay? How much did you get paid for the average
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Mr. CREELY. I would say between $150 and $175.

Mr. COHEN. And you hated doing these? You didn’t like doing
them; it was a nuisance. Is that correct?

Mr. CREELY. I am sorry.

hMr. COHEN. You say it was a nuisance. You didnt like doing
them?

Mr. CREELY. I didn't do them. They were purely—they were
purely administrative. There were secretarial-type things. All you
did was provide a note of evidence to the court that you made an
atter(rllp()it to provide or find the absentee defendant, and that was all
you did.

Mr. CoHEN. Do you know if other people were curators in Judge
Porteous’s court?

Mr. CREELY. Yes.

Mr. CoHEN. And did those people, to the best of your knowledge,
give Judge Porteous money, as well?

Mr. CREELY. Judge Porteous testified to the fact that they did.
hMr. COHEN. Just about every one of them? Just about all of
them?

Mr. CReEELY. Oh, I don’t know about just about all of them. I
know he testified that at least one lawyer gave him money.

Mr. CoHEN. Did you give money to other judges other than Judge
Porteous?

Mr. CREELY. Campaign contributions.

Mr. COHEN. Those were checks?

Mr. CREELY. Yes, sir.

Mr. COHEN. But you never gave cash to another judge?

Mr. CREELY. No.

Mr. COHEN. So the only reason you gave cash to Judge Porteous
is because he asked for it and he was your friend. Is that right?

Mr. CrEELY. The only reason I gave it to him was because he
was a friend in need.

Mr. COHEN. Do you—because he was a friend in need.

Mr. CREELY. In need.

Mr. CoHEN. All right.

Mr., CREELY. I got nothing back in state court for doing that,
nothing.

Mr. COHEN. But your firm was hired to this particular case. Is
that correct?

Mr. CREELY. Yes, sir.

Mr. COHEN. And you are a senior partner in the firm?

Mr. CREELY. Yes, sir.

Mr. COHEN. Did you benefit from the overall profits of the firm?
Did you share in the profits?

Mr. CReEELY. Of the law firm?

Mr. COHEN. Yes, sir.

Mr. CREELY. Yes, sir.

Mr. COoHEN. And so how can you say you never benefited from
it when your firm was appointed and might have won a judgment?

Mr, CREELY. Well, the only way I benefited is the excess curators
that I didn’t give to him in the form of cash. I didn’t benefit by any
case, because every case I had in front of him, he ruled against me.

Mr. CoHEN. How about in the case where Mr.—your partner, did
you—have a partner in your firm was hired?
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Mr. CrReELY. I had a partner that was hired on the case that we
didn’t get paid any money on.

Mr. COHEN. Didn’t get paid any money, because it was reversed
on appeal.

Mr. CREELY. Yes, just like [-—much like I-reversed on the case
he tried for me.

Mr. CoHEN. Right. But if it hadn’t been reversed on appeal, you
would have benefited from that, right?

Mr. CREELY. I would have benefited by it, but, sir, none of those
cases were resolved in state court. That case was earmarked, des-
tined for Federal appeal court. They all are. Every large case that
I have, with minor exception, is finally adjudicated in the appellate
court, particularly on legally—on legal and most of the time factual
issues. That case was never going to be resolved in state court, in
my mind—I mean, in Federal court, in my mind, never.

Mr. COHEN. But you have got to get a judgment in federal—dis-
trict court to be adjudicated and get a—and get a final recovery in
the appellate level. Is that not correct?

Mr. CREELY. I just had a case that I got a class-action 680 people
that I got a judgment in state court, and the appellate court re-
versed it—reduced it by 60 percent. There is a lot of times you try
cases and you take an appeal and the court either raises, lowers,
takes away, gives to. You never know what the court of appeals is
going to do.

Mr. CoHEN. I am aware of that, but I am losing your logic, sir.
You—if—you can’t get to Federal court, to appellate court, unless
you win at the district level. Is that correct?

Mr. CReELY. No. If you lose at the judicial level, you can take an
appeal to the appellate court, sir, just like the other side on this
case. Apparently—and I hadn’t read the judgment—they lost. They
took an appeal.

Mr. CoHEN. Were they not the defendants in that case?

Mr. CREELY. Whoever the defendants were, they were. I don't
know who the defendants are. All I know is Lifemark or something
to that effect. I don’t know the names of all the defendants. I was
completely excluded from that case, every aspect of that case.

Mr. CoHEN. Have you—what else did you-—did you provide to
Judge Porteous, other than cash? You paid for lunches and dinners.
Is that correct?

Mr. CREELY. You know, I would take him to lunch and to din-
ners, as other people did. And I hunted with him. He and I were
more or less adult from almost high school—best of friends. 1 hunt-
ed with him. I fished with him. We were friends, and everybody in
the city of New Orleans knew we were friends, everybody.

Mr. COHEN. And what else did you give him, other than hunt
with him—when you hunted or fished with him, you—what did
you—did you extend some benefits to him financially that he
wouldn’t have to pick up?

Mr. CREELY. In what? What, like paying for fuel or gasoline for
the boat or something like that?

Mr. COHEN. Yes.

Mr. CREELY. Well, no. Nobody paid for a hunting or fishing trip
when they came with me. Nobody.



4469

36

Mr. COHEN. What other type things did you do for Judge
Porteous?

Mr. CREELY. The best of my recoliection, I took him on three
hunting trips in 20 years out of the country, two when he was on
lt)he itate court bench, one early on when he was on the Federal

ench.

Mr. CoHEN. No football tickets, nothing like that? No football
tickets?

Mr. CREELY. I have no recollection of buying him a football tick-
et.

Mr. COHEN. No further questions, Mr. Chairman.

Mr. ScHIFF. I thank the gentleman.

Mr. Lungren of California?

Mr. LUNGREN. Thank you very much.

Mr. Creely, did your firm get curatorships from other judges?

Mr. CREELY. Yes.

Mr. LUNGREN. In those instances, did any other judges ask you
for money to help them with their personal expenses?

Mr. CREELY. No, but they asked for campaign contributions.

Mr. LUNGREN. But did they ever ask you for money for personal
expenses?

Mr. CREELY. No.

Mr. LUNGREN. Did they ever ask you for money in cash?

Mr. CrREELY. No.

Mr. LUNGREN. Did they ever send a member of their court staff
to your office to pick up cash?

Mr. CREELY. No.

Mr. LUNGREN. So this is not a normal type of the legal culture
of New Orleans?

Mr. CREELY. This is not a—it is not normal, but our friendship
was very different——

Mr. LUNGREN. Let me ask you about the proprietorship—pro-
priety, excuse me. In the Federal case, where there is a motion of
recusal involving your law firm, do you think your law firm had
any obligation—or representative of your law firm had any obliga-
tion whatsoever to inform the other parties through their attorneys
or the other attorney that your—that the judge in the case had
been the beneficiary of thousands of dollars of cash donations, con-
tributions, gifts, whatever you want to call it, from your law firm?

Mr. CREELY. Absolutely, but I was not a party of that recusation
proceeding, didn’t even know it was going on. Yes.

Mr. LUNGREN. To your knowledge, did a representative of your
law firm of which you are a senior member make that information
available on the public record to the other attorney or attorneys in-
volved?

Mr. CREELY. I don’t believe he did.

Mr. LUNGREN. That is all I have. Thank you.

Mr. ScHiFF. I thank the gentleman.

Mr. Creely, we see—or Mr. Johnson?

Mr. JOBNSON. Yes, thank you, Mr. Chairman.

Are you now facing or do you expect to face or have you faced
state bar disciplinary proceedings in Louisiana?

Mr, CREELY. I received an inquiry, but nothing else. I think that
they have deferred untii this is over with.
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Mr. JOBNSON. They have deferred what?

Mr. CREELY. I think that they are deferring until this procedure
is over with.

Mr. JOHNSON. What about Judge Porteous? Has he, to your
knowledge, been the subject of a bar complaint?

Mr. CREELY. I have no idea.

Mr. JOHNSON. Were you the subject of a bar complaint or did the
state bar just take this up on its own motion?

Mr. CREELY. The state took it up on its own motion when they—
one of—one of the news channels or something broke a story in the
newspaper, posted documents entitled “Confidential,” and I got a
letter from the disciplinary council that they were going to look
into this matter.

Mr. JOHNSON, Approximately when was that?

Mr. CREELY. Pardon me?

Mr. JOHNSON. Approximately when was that?

Mr. CREELY. I think it—I think it happened 2 years ago.

Mr. JOHNSON. So have you had to respond at all in writing to
this letter of inquiry or notice of inquiry?

Mr. CREELY. No, I have not had to explain it. I am sure I will.

Mr. JOHNSON. Do you—why did you—feeling so uncomfortable
about it, why did you continue to give Judge Porteous cash money?
And tell me, when did it start? And when is the last time you gave
him some cash?

Mr. CrREELY. It may be hard to believe, but when you don’t have
any cases in front of a judge, okay, with the exception of the jury
trial
. Mg JOHNSON. And you are speaking of you personally or the
irm?

Mr. CREELY. I think-—I think my law partner may have had a
couple of cases in front of him, and he ruled against him, too, in
state court. And we are talking about state court. But it may be
hard to believe, but everybody has a friend, and we have all had
friends.

Mr. JOHNSON. But, I mean, you felt uncomfortable at giving him
some money. What was it that made you feel uncomfortable?

Mr. CREELY. About——o-

Mr. JOHNSON. And why did you feel uncomfortable?

Mr. CREELY [continuing]. At that point in time-—at that point in
time, what made me feel comfortable about it

Mr. JOHNSON. Uncomfortable.

Mr. CREELY. Uncomfortable?

Mr. JOHNSON. Yes. You have testified here today that it made
you feel uncomfortable to be leaned on, if you will, for cash money.

Mr. CREELY. Because I began to feel like I was getting taken ad-
vantage of. I don’t—I don’t know if anybody

Mr. JOHNSON. Well, what do you mean when you say “taken ad-
vantage of’? What do you mean?

Mr. CrEELY. That I don’t believe, in my mind, that he was using
the money for the things that he told me he was using it for.

Mr. JOHNSON. What did he tell you he was using the money for?

Mr. CREELY. Tuition, things household related.

Mr. JOHNSON. What did you later find out about his use of the
money that you gave?
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Mr. CREELY. Just word of mouth, seeing him live a higher life-
style than you would expect, but I want you to understand that the
motivation for trying to help a friend, I mean, the love of a wife
is one thing. The love of another person because you care about
thelr{l and--is a different thing. And I really cared about him and
really——

Mr. JoHNSON. Well, has he ever given you anything, Judge
Porteous? Did he care that much about you that he would give you
anything?

Mr. CREELY. No.

Mr. JOHNSON. Did he ever pay for his meals?

Mr. CREELY. No.

Mr. JoHNsON. Did he ever pay for his trips to hunt——

Mr. CREELY. No.

Mr. JOHNSON [continuing]. And fish? You paid it all?

Mr. CREELY. Well, when you say trips, hunting trips, of course.
I had a boat. I had a camp. Nobody paid for anything when they
came with me, nobody. Nobody paid anything.

Mr. JOHNSON. This curatorship situation, why do you resist char-
acterizing the curatorship situation as a kickback, a kickback
scheme? Isn’t that a classic kickback scheme?

Mr. CrREELY. I have read that word before. It was not a kickback
scheme.

Mr. JOHNSON. Well, I mean, doesn’t it have all of the hallmarks
of a kickback scheme? I mean, he would forward you a monetary
benefit for you and then call later to say, “Where is—where is the
money?” Isn’t that a—and to do that repeatedly, isn’t that a kick-
back scheme?

Mr. CREELY [continuing]. Whatever the definition of a kickback
scheme is, if you

Mr. JOHNSON. So why do you not want to characterize it in that
way?

Mr. CREELY. If he came to me and said, “I am going to give you
curators in return for you giving me the money back,” I would refer
to that as a kickback scheme. That is not what happened, okay?
He gave me curators, and——

Mr. JouNsoN. Which you had not asked for?

Mr. CREELY. That which I did not ask for. I did not sit down with
him and contrive a situation where he would give me curators in
return for him giving me money.

Mr. JOHNSON. But was it an implicit understanding, as things
went on with this curatorship process?

Mr. CREELY. I am confused about your question, sir.

Mr. JOHNSON. The curatorship process, you say that you would
not—there was no agreement before this scheme started, but didn’t
it become apparent to you during the course of the curatorship
scheme that this was a way of you being able to pay Judge
Porteous?

Mr. CREELY. It evolved into that, yes. He began to rely upon the
curators, began to call for them, and we rationalized he is asking
for money, giving him the money. And it wasn’t all of the money,
but, yes, it—that is what it sounds like.

Mr, JoHNSON. All right. I have no further questions at this time.

Mr. SCHIFF. Mr. Pierluisi?
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Mr. PIERLUISI. Mr. Creely, 1 apologize if some of my questions
are repetitive. I will try not to ask you questions you were posed
before.

But let me ask you, you have been talking about your friendship
with Judge Porteous, and I want to explore that a bit. Do you have
a large circle of friends at home? I mean, how many friends do you
have, would you say?

Mr. CREELY. How many friends do I have?

Mr. PIERLUISI. Yes, friends, people who consider themselves your
friends.

Mr. CrREELY. How many friends do I have? It is funny. When you
are doing well, you have a lot of friends. When things are looking
bad for you, you don’t have as many friends as you did before. So
back then in that period of time, I had considered myself as having
a considerable number of friends.

Mr. PIERLUISI. And that is roughly how many, at the time of the
relevant events here?

Mr. CRrEELY. Sir, you know, I couldn’t tell you. I had acquaint-
ances; [ had friends.

Mr. PIERLUISI. What is the difference between an acquaintance
and a friend, in your mind?

Mr. CREELY. How many friends what?

Mr. PIERLUISL. I am just saying, how do you distinguish an ac-
quaintance from a friend, in your mind? What is the difference?

Mr. CREELY. The difference is just a long-term friendship, a
friendship that you have had for years and years and years with
that person.

Mr. PIERLUISL Do you visit with friends at their homes?

Mr. CREELY. Pardon me?

Mr. PIERLUISI. Do you visit with friends at their homes?

Mr. CREELY. Yes.

Mr. P1ERLUISI. Do your friends visit at your home?

Mr. CREELY. Yes.

Mr. PIErRLUISI. And you do that with close friends or with any
friend?

Mr. CREELY. Visit with them?

Mr. PIERLUISI. Visit with them at home and so forth.

Mr. CREELY. Yes.

Mr. PIERLUISI. Did you visit with Judge Porteous at his home?

Mr. CREELY. Yes.

Mr. PIERLUISL. You would go to his home?

Mr. CREELY. Yes.

Mr. PierLUISI. How often?

Mr. CreeLy. Well, often would be he would have a Christmas
party with a great number of people there. I would go. On occasion,
he would have different functions. And his friends that were very
close to him brought me into their friendship circles. They had par-
ties that I attended with Judge Porteous and his wife and kids. So,
you know, yes, we visited——

Mr. PierLUISI. Did he visit you at your home?

Mr. CREELY. Yes, he visited me at my home.

Mr. PIERLUISI. How often?

Mr. CREELY. I can’t give you that number. He visited with me
on occasion. I am not a real social home type person where I have
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dinner parties and a lot of parties. I have had a few parties at my
former home that I sold in 2003, but I didn’t—I wasn't a real party
type person.

Mr. PIERLUISI. Did you feel you were a close friend of his, of
Judge Porteous?

Mr. CREELY. Did I think I was a close friend?

Mr. PIERLUISI. Yes.

Mr. CREELY. I thought he was a close friend of mine. And I
thought I was a close friend of his.

Mr. PIERLUISI. You appeared on a regular basis before his court,
dig ygu not? Or—did you appear before his court while he was a
judge?

Mr. CREELY. Did I appear in his court?

Mr. PIERLUISL Yes.

Mr. CREELY. As I indicated earlier, in 20 years, I appeared in
front of Judge Porteous three times. He ruled against me two out
of the three times. Two cases he ruled against me were major
cases, one in—when he was on the district case, the interdiction
case, which doesn’t even warrant talking about. A freshman in law
school could have won that case.

The case in Federal court was a removal action. It was originally
filed in state court. The defendants removed it to Federal court on
a motion to quash a discovery request under a very specific Federal
statute. Without calling anybody, he read the papers that were
filed by the defendant, granted their TRO. We had a conference by
telephone. His response was, “I have read the pleadings. You can
make”—and we immediately filed pleadings. “I have read the
pleadings. You can come argue your motion; you will lose.”

That was his basic—with all counsel on the telephone, I re-
quested a record be made. I made a record. And he did just what
he told me he was going to do over the telephone, ruled against me.

I had to get relief in the form of a reversal from the United
States Fifth Circuit Court of Appeals, which took me a year, and
it cost—basically, I guess you could say, we lost the case. I mean,
it was—it was a year away from resolution at that point in time.

So, yes, I had three cases in front of him in 20 years.

Mr. PieRrLuISL. Did you feel that your friendship was—that your
friendship was an issue at any point in time where you appeared
before him?

Mr. CREELY. Absolutely not. Judge Porteous did not—didn’t—if
he wanted to do me a favor, he would have granted my motion on
my request to test the solvency of the surety. He did not. If he
wanted to do me a favor, he would have denied motion that the
plaintiffs—the defendants had in the Federal court case requesting
that I not be allowed to get the discovery. He did not. He did me
no favors while he was on the bench.

Mr. PIERLUISL. Did any of the parties involved in these three
cases you are mentioning knew the extent of your friendship with
the judge at the time?

Mr. CREELY. No.

Mr. PIERLUISI. No?

Mr. CREELY. No.

Mr. PiErLUISI. Did you feel that you had to disclose that at any
point in time?
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Mr. CREELY. Well, I tried a jury trial. I don’t know what our rela-
tionship back when the jury trial-—I don’t even know the year, so
I tried a jury trial. The jury made the decision in that case, not
the judge, the jury. There is a stark group of jury charges that he
hands out, that all the judges do. The jury made the ruling. Post-
trial motions, he ruled against me, ruled against me,

Mr. PIERLUISI. Well, you are a lawyer, and you are a trial lawyer,
so you know that—that even in jury trial, a judge will be making
rulings throughout the whole process, evidentiary rulings, as well
as all kinds of motions he needs to deal with. You know that, don’t
you?

Mr. CREELY. And that case ended up in the Supreme Court, and
the judgment at the trial court was affirmed by the Louisiana Su-
preme Court.

Mr. PIERLUISL. As a lawyer, were you concerned at any point in
time about the appearance of your friendship with this judge while
you were appearing before him?

Mr. CREELY. No, because I always thought that he was going to
do what he was going to do. He was going to do the appropriate
thing.

Mr. PiErLUISI, That is what you thought. How about other peo-
ple’s thoughts? Did you ever—were you ever concerned about what
other people could be thinking about, in terms of your friendship
with the judge you were appearing before?

Mr. CREELY. Everybody in the parish or county that we practice
in was aware of our friendship, everybody. 1 was a very popular
lawyer. He was a very popular and—and charismatic judge. Every-
body knew we were friends. Everybody. I am not saying, though,
every single person.

Mr. PiERLUISI. Are you then implying that, because everybody
knew that you were friends, that nobody was concerned about that
friendship when you were appearing before him?

Mr. CreeLY. If they were concerned about it, they could have
filed a motion, and it would have been re-allotted to another divi-
sion, and that court could have made a ruling whether or not our
friendship would interfere with it. Just because you are a judge
doesn’t mean that you are going to—you are going to do—do some-
thing improper. It doesn’t mean you are going to rule in my favor,
as he did not, and we were friends.

But I—I understand what you are saying, sir. And, I mean, do
I have an obligation or does every lawyer who takes a judge to
lunch, who is extremely friendly with a judge have an obligation
before they try a case to say, “This guy or this woman is my friend,
that I have taken this person to lunch, that I have been to Las
Vegas with this person, that I have taken trips with this person”?
Does every lawyer have an obligation to say, “Look, I can’t—I have
made the maximum amount of contributions to their campaign. 1
have—I have organized individuals to make maximum contribu-
tions to their campaign.” Does the lawyer have an obligation to do
that? It is my understanding the lawyer does not.

I didn’t think I had an obligation to tell people that I took Judge
Porteous to lunch, that I had a friendship with him,
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Mr. PierLUISI. Did you—did you give him anything of value
while he was judging any of the three cases that you were—that
you mentioned?

Mr. CREELY. If—if—if what I gave him fell within the time pe-
riod of time in which he was judging those cases, the answer to
that would be yes.

Mr. PIERLUISI. And did I hear you right that you—in your mind,
you thought that you could give him pretty much anything, so long
as—and that he was the one who had to disclose it in his ethics
forms? Is that how you understood this to work?

Mr. CREELY. The

Mr. PierLUISL. That you could give him any gift and that it was
simply his onerous or burden to report it in his ethics forms? Is
that what you thought?

Mr. CREELY. My understanding of—of the law is that I can make
gifts to judges as long as a gift is not for him to do something in
my favor judicially. I have read the canons of judicial ethics. I have
consulted council with that. And that is my understanding of the
law. If—that is my understanding,.

Mr. PIERLUISI. Were you concerned at any point in time about
the appearance of giving a gift to a judge who is ruling on a case
you are trying, sir?

Mr. CreEry. If I did—do [-——

Mr. PiERLUISI. Were you ever concerned about the appearance of
giving a gift to a judge who is ruling on a case that you are trying?

Mr. CREELY. Not when you—not when you know the judge is
}gloing to do what he thinks is appropriate. I—I—I didn’t think

e_._

Mr. PiErLUISI. You were not concerned about what others could
think about that, you giving a gift to a judge who is ruling on a
case that you are trying?

Mr. CREELY. Counsel, I don’t want—sir, I don’t want to be com-
bative in any way. I am trying to be as respectful and as coopera-
tive as I can. And I have been every bit cooperative.

Mr. PIERLUISIL I am being—and I myself am being respectful. If
I am raising the tone of my voice, it is simply because—it is be-
cause I want you to listen carefully to what I am saying. But I am
being respectful. I just want an answer.

Mr. CREELY. I know you are. I just don’t want to be combative.
1 want to answer your question in as respectfully and as honorably
and as honestly as I can.

Mr. PiErRLUISI. Were you ever concerned about the appearance—
appearance, what others could think about you, giving gifts to a
judge who is trying a case that you are—who is judging a case that
you are trying, sir?

Mr. CREELY. No. I didn’t—the three cases, I didn’t think that
that would have an effect upon his outcome, and it—it did not, in
fact, have an effect on any of the cases I tried in front of him. It
had a negative effect.

Mr. PIERLUISL. You had mentioned before that a motion—any-
body could have filed a motion requesting his recusal in the three
cases that you were mentioning, that you mentioned before. That
actually happened in the Liljeberg case, didn’t it? You know that,
right? That a motion for recusal was—was filed?
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Mr. CREELY. I am aware of a motion to recuse from reading all
these things, yes, sir.

Mr. PIERLUISI. And—and let me ask you this. It was explored a
bit by—by Congressman Cohen, but you stood to benefit from these
curatorships, right? From whatever fees those curatorships gen-
erated, you stood to benefit as a partner of your firm, right?

Mr. CREELY. Yes, sir.

Mr. PIErLUIS!. You did?

Mr. CREELY. I got the money.

Mr. PIERLUISI. You got the money. And the same with the fees,
whatever fees could—could—the firm could earn in the Liljeberg
case, you stood to benefit from those, didn’t you?

Mr. CREELY. Absolutely.

Mr. PIERLUISL And to the best of your knowledge, while that case
was pending before Judge Porteous, you gave something of value
to the judge.

Mr. CREELY. Correct.

Mr. PIERLUISIL. And you knew that that case was pending?

Mr. CREELY. Yes. And if you are talking about the Las Vegas
trip, opposing counsel was with us on that trip.

Mr. PierLUISI. Did you ever feel uncomfortable when giving mon-
ies or anything of value to the judge?

Mr. CREELY. I felt put upon, and I felt—so if you can relate that
to being uncomfortable, I felt—I got—I felt worn out, tired of it,
yes. I felt—1I got tired of being asked for money.

Mr. PierLUISI. Did you ever consider saying no to him?

Mr. CrEELY. I did say no. I told him I couldn’t continue to do
this, and it would—a few weeks would pass by, and he would come
back.

Mr. P1ERLUISI. Did you feel pressured upon?

Mr. CREELY. I am sorry, sir?

Mr. PIERLUISL. Did you feel that he was exerting pressure on
you?

Mr. CreELY. 1 felt that he was abusing a friendship, yes. I felt
pressured by it. I felt he was abusing what I thought to be a friend-
ship. I wouldn’t have done that to a friend of mine, okay? I
wouldn’t have done what he did to me to a friend of mine. I have
not done what he did to me to anybody that I know, any—anybody
that I know.

So, yes, I felt imposed upon. I felt taken advantage of. And I—
I was tired of it. And I explained that to him.

Mr. PIERLUISL. And that—and all of that happened while he was
a sitting judge?

Mr. CREELY. Yes, sir.

Mr. PIERLUISL I have no further questions.

Mr. ScHIFF. Mr. Gonzalez?

Mr. GonNzaLEZ. Thank you very much, Mr. Chairman. And I
apologize for my absence. And I am going to ask a couple of ques-
tions, and staff has provided me with some of the information that
Mr. Baron was able to go over as he made his presentation. And
I apologize if I repeat some of it. I just want to make sure that it
was said and stated, because it forms some of the basis for the
questions that I ask.
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Mr. Creely, quite simply, did Judge Porteous use his position as
a United States district trial judge to make requests of you for
money?

Mr, CrREELY. Did he use his

Mr. GonzALEZ. Did he use his position as a sitting U.S.
judge

Mr. CREELY. He used—

Mr. GONZALEZ [continuing]. To make a request of you for money?

Mr. CREELY. No. He used the same thing that he used in state
court, friendship. My—and he didn’t request money from me. If it
is the incident you are talking about on the boat, he didn’t make
a request of me. I wasn’t on that trip. I wasn’t with them.

Mr. GonzaLEZ. Okay, Mr. Creely, I didn’t ask you—you never re-
sponded to any of the requests in paid money to Judge Porteous
because of his position as a sitting U.S. judge, is that correct?

Mr. CREELY. Absolutely not. There was nothing—other than that
one case I told you about that I had in front of him, his requests
were from a friend to me—

Mr. GONZALEZ. All right.

Mr. CREELY [continuing]. Telling me he needed money.

Mr. GoNZALEZ., Well, and then that is—I want to go to the next
area, and that is this friendship. We all understand friendship. So
let me ask you. If a friend in need, would there have been any
other manner to have assisted Judge Porteous? Co-signer on a
note? I mean, there are different ways, if you want to help a friend,
than direct payment

Mr. CREELY. Yes, that——

Mr. GoNZALEZ. I mean, cash?

Izlflr. CREELY. There would have been a lot of things. And—
an

Mr. GONZALEZ. But you didn't do that.

Mr. CREELY. Being 45 years old, when you look back over your
life and you say, “Do 1 wish I would have gotten six or seven of
his friends to come confront him and tell him to quit drinking?”
Yes. Do I wish I could have done a number of other things to help
him out? Yes. I didn’t, okay? I had a very active practice. 1 contin-
ued working. And I tried to help him with-~with the need that he
came to me and asked—asked me to help me.

Mr. GONzALEZ. But what was available to your friend, Judge
Porteous, was not available to anybody that did not enjoy the posi-
tion that he had, simply meaning that he was able to appoint you,
using his judicial authority, to a curatorship that resulted in pay-
ment to you. And by your own testimony—I am not going to go
over it, because I think Mr. Baron went over it, there was a direct
connection to your appointment, to you receiving a fee, paying
taxes on it, and basically returning the money to Judge Porteous.
Isn't that correct?

Mr. CREELY. A portion of the money, yes, sir.

Mr. GONZALEZ. I guess I—I am just—I don’t understand the huge
issue here. You are admitting that as a result of the judge’s posi-
tion and abilities as a Federal district judge to reward you, by ap-
pointment, you were able to receive monies that you paid back,
that were the basis for the loan back to the judge. Isn't that what
you just said?
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Mr. CREELY. What I—I mean, if you go through this for 10 years,
you know, vou get very confused about things. He gave me cura-
tors. The curators went to our operating account. He asked for
money. I gave him money.

Mr. GONZALEZ. And this is the portion of the testimony that was
made reference earlier in a PowerPoint. This is—1I believe that this
is—“And so I told him I had to stop. ] have got to stop doing this,
all right? But he started sending curatorships over to my office, all
right? And he would send like two or three at a time. And then he
started calling and saying, ‘I been sending you curators, you know?
Can you give me the money for the curators? I said, ‘Man.” So I
talked to my law partner. I said, ‘Jake, you know, man, what do
we do? He says, ‘Well, just go ahead and give it to him.” We de-
cided to give him the money. We would deduct the expenses. We
would pay income taxes on it.”

Am I missing something here?

Mr. CrEELY. No.

Mr. GoNzALEZ. You identified money that was being paid to you
as a result of an appointment by a Federal district judge. You iden-
tify that money as the basis for you to then turn the money back
over to the judge.

Mr. CREELY. It was——

Mr. GoNzaLEZ. Is that not-—but for Judge Porteous’s position and
ability to do that, would you have paid him the money?

Mr. CREELY. It was a state court judge. Yes, I would—I would
have paid—I would have—I would have probably given him money
because I gave him money before he gave me curators, and I gave
him money——

Mr. GONZALEZ. I am only talking about the money-—did you give
him money after receiving payment for your services as a curator?

Mr. CREELY. Before and after.

Mr. GonNzALEZ. I am just talking about after at this point. You
don’t see the connection there, sir? And I don’t mean to be harsh
or whatever. ] just think we are all lawyers, that we have all been
in courtrooms. We know what—how witnesses answer these ques-
tions. But when you—when two and two should add up to four, it
is hard to live with an answer when you are telling me it is five.

Mr. CREELY. Sir, of course there can be a connection there, you
know?

Mr. GONZALEZ. But there was a connection, Mr. Creely. That is
what we are all up here to establish, in part. And I think it is in-
disputable there is a connection by your own testimony.

Mr. CrREELY. The—the—

Mr. GoNzALEZ. If I was your friend——

Mr. CrReEeLY. The curators—-—

Mr. GONZALEZ [continuing]. And I owned a filling station on the
corner, and you have been lending me money, because we are close,
and you go fishing and hunting together, the difference is, as your
friend at the filling station, I can’t get some sort of compensation
to you that you turn around and pay—and that a third party—and
in this case, either litigants or the United States government—is
paying you money to basically get back to me.

And I know what Mr. Johnson said. You know, we are looking
at kickbacks and so. Nothing is ever clear. But on this one, I mean,
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I think you have gone the direct link or the nexus between the ap-
pointment of a curatorship, the compensation you received that
formed the basis te basically funnel the money back to the judge
that appointed you.

Mr, CreEELY. [t was an evolution into him giving us curators and
our justification of giving them back to him. I think I have testified
to that three or four times in different ways. I can't remember
every word of my testimony exactly as I have given it before, but
that is, in essence, my testimony, sir.

Mr. GoNZALEZ. Thank you very much, Mr. Creely.

I yield back, Mr. Chairman.

Mr. ScHIFF. I thank the gentleman.

Mr. Gohmert?

Mr. GOHMERT. Thank you, Mr. Chairman.

And thank you for your testimony, Mr. Creely. I am curious.
Since this is a form of discovery here, and as an attorney, as a
former judge and chief justice, I know lawyers talk. Did you ever
hear from any other attorneys that they were asked to give money
to the judge, either based on curatorships or otherwise?

I am sorry. I am not—is the mic on?

Mr. CREELY [continuing]. Nobody ever told me that the judge
gave them curators and asked for money back.

Mr. GOHMERT. Well, how about just that they had then asked for
money or donated money to the judge personally? Did you ever
hear of that?

Mr. CapITELLL. Excuse me. Could we ask the councilman to
speak into the mic so we could hear a little better, too?

Mr. GOHMERT. Yes. Thank you. Did you ever hear any other at-
torney say that they had provided money to the judge or asked for
money?

Mr. CREELY. Yes.

Mr. GOHMERT. Okay. And—and what other attorneys would that
be? What other attorneys——

Mr. CREELY. Well, no, I am—you know

Mr. GOHMERT. But you have—you don’t know the names of the
attorneys, but you know there was discussion in the area that
other attorneys were asked for money like you had been?

Mr. CREELY. There are names of attorneys. Judge Porteous testi-
fied to that. He testified—

Mr. GOHMERT. Do you know of—yes, I—I know. We have got the
testimony, but I am asking you personally, were you aware of any-
one else who had indicated they had provided money to the judge
outside of your firm?

Mr. CREELY. Other people have alluded to the fact that he had
given his money, and I believe at least one other lawyer testified.
I indicated that he gave money to the judge.

Mr. GOHMERT. And, look, I understand this has got to be very
uncomfortable. You are sitting here at the table. The judge is right
behind you. I understand that. But I am curious—that is got to be
tough on you and your law firm when you are asked for money,
particularly cash, particularly when a case is pending, and some-
one is sent over to get $1,000. I am just curious, how—how do you
deal with that? Do you—as—is that considered a business expense,
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as far as tax purposes? How-~how do you deal with that? Do you
just take that right out of your own pocket?

Because it sounds like a price of doing business. When you pay
$1,000 cash, is that a business expense? I am asking. I really don’t
know.

Mr. CREELY. We paid income taxes on it. We absorbed it as in-
come.

Mr. GOoHMERT. No, I—I knew that you had. But I am talking
about, once you gave money to the judge——

Mr. CREELY. I didn’t give any money to the judge. I gave it to
my law partner, and the judge apparently, because I was avoiding
doing it, I was avoiding doing it

Mr. GOHMERT. Oh, I see. You gave it to your law partner, and
he provided it to the judge?

Mr. CreeELY. He provided it, from what I understand, to the
judge’s secretary, because we were trying to avoid giving it to him.

Mr. GOHMERT. I see. Okay. Well, I didn’'t know—yes, I under-
stood you paid tax on that. That was income to you. But then when
you are asked by a judge to provide $1,000 cash, even though you
give it to your partner and the partner gives it to the secretary, I
didn’t know if you later dealt with that as a business expense, be-
cause it certainly cost you as an attorney.

Mr. CREELY. Well, no, I didn’t treat it as a business expense, no,
sir.

Mr. GOHMERT. But you did feel like, when your partner asked for
it—or I guess your partner felt like this is something we have got
to do, because the judge has asked for it, correct?

Mr. CREELY. Well, do you want me to tell you what happened?

Mr. GOHMERT. Sure.

Mr. CREELY. All right. What happened—the way it was told to
me is they went fishing, and the judge broke down on the boat.
What part of the boat—I mean, I said the front one time, the back
one time. It could have been in the middle. I don’t know where.

The judge broke down, according to my law partner, and told him
he was having problems financing, you know, I said, tuition. I was
cross-examined. Wasn’t it a wedding? I don’t know whether it was
a tuition or a wedding. The fact of the matter, the money was
given, broke down, started crying, said he couldn’t afford—I believe
it was a wedding of his son, Timmy, some aspect of the wedding
and needed help. He was embarrassed. My law partner came back
from the trip and had a discussion with me about that, about how
bad he felt about our friend, and asked me to—to give him $1,000.
And I—I did. I cashed a check and gave him—gave him $1,000,
gave my law partner $1,000.

Mr. GOHMERT. But even though that was given from the part-
ner’s standpoint to try to help a friend, you would expect that,
since you gave that, that anybody in honesty who was asked if they
had received anything from attorneys would have to acknowledge
that he had received that, correct?

Mr. CREELY. Oh, I don’t—I don’t doubt that the—the judge re-
ceived it, and I don’t—and I don’t dispute that it was—it was—it
was designed to give to the judge. I don't—I don’t dispute any of
that.

Mr. GoHMERT. All right. All right. Thank you.
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Mr. ScHIFF. At this point, Mr. Westling, if you would like, we
will set the clock for 10 minutes, and you may question the wit-
ness.

Mr, WESTLING. Thank you, Mr. Chairman.

Mr. Creely, good afternocon.

Mr. CREELY. Good afternoon, sir.

Mr. WESTLING. You have been a friend of Judge Porteous’s for
many years. Is that correct?

Mr. CREELY. Yes.

Mr. WESTLING. When did you first meet him, if you remember?

Mr. CREELY. It is very hard to say. ] may have met him in our
later years of high school, definitely in 1974, while he was a lawyer
at Gretna in a law firm.

Mr. WESTLING. So you knew him for years. You then practiced
with him in approximately 1974. Is that correct?

Mr. CREELY. I am sorry?

Mr. WESTLING. Then you practiced with him—practiced law with
him in around 1974?

Mr. CrReEELY. I didn’t practice. I practiced out of the same office.
I did primarily real estate closings during that period of time. I
can’t say I practiced with him, but we practiced out of the same
facility. I worked for him.

Mr. WESTLING. Okay. And so you knew him for approximately 10
years before he went on to the state bench in 1984. Is that correct?

Mr. CrREELY. Yes, sir.

Mr. WESTLING. And then you continue to know him to this day.
That is also correct? You know him now, correct?

Mr. CREELY. Yes.

Mr. WESTLING. Okay. And so the 10 years on the state bench,
when you have given testimony today regarding curatorships, that
is limited to the period while he was a state judge. Is that correct?

Mr. CREELY. Correct.

Mr. WESTLING. All right. And so the curatorship situation ended
in 1994, correct?

Mr. CrREELY. Obviously.

Mr. WESTLING. Okay. The only time there has been ever any ex-
change of money between you and your partner and Judge
Porteous that you are aware of while sitting as a Federal judge was
in connection with this request arising from the fishing trip. Is that
correct?

Mr. CREELY. That I am aware of, yes.

Mr. WESTLING. Okay. And then there was the trip to Las Vegas
that you have testified about, as well.

Mr. CREELY. Make that clear, please.

Mr. WESTLING. Mr. Creely, did you ever give money to Judge
Porteous because he was a judge or was it always because he was,
first and foremost, your friend?

Mr. CREELY. The only reason I would give money to anybody was
because they were my friend, unless it was a charitable contribu-
tion. I would not have given him money because he was a judge.

Mr. WESTLING., And—and I think you have testified, but at no
time did you ever have an experience with Judge Porteous that led
you to believe he was influenced by any of the money that you had
given him over the years in his capacity as a judge. Is that correct?
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Mr. CREELY. Obviously not. Two of the three cases I had in front
of him, he ruled against me.

Mr. WESTLING. In terms of your experience with him in Federal
court, you indicated there was only one case, is that right, that you
appeared in front of him? Or do I have that incorrect?

Mr. CREELY. One case.

Mr. WESTLING. All right. And that didn’t go so well for you. Is
that right?

Mr. CREELY. It was a removal action from state court, wasn’t
filed in Federal court. It was removed on a Federal issue to his di-
vision by virtue of the request of a temporary restraining order by
one of the defense counsel on a state court case.

Mr. WESTLING. In every situation where you gave Judge Porteous
money, whether he was on the state or the Federal bench, it was
typically because of your concern about his personal well-being. Is
that right?

Mr. CREELY. Correct.

Mr. WESTLING. And you knew his family?

Mr. CREELY. Yes.

Mr. WESTLING. Do you all have—hoth have children?

Mr. CREELY. Yes.

Mr. WESTLING. Do they know one another?

Mr. CREELY. No. I have a 2-year-old and a 4-year-old child. I
have a 27-year-old daughter. My 2- and 4-year-old do not know his
children.

Mr. WESTLING. But your 27-year-old does?

Mr. CREELY. Yes.

Mr. WEsSTLING, Okay. And I take it that you practice in—in and
around the city of New Orleans, where there is a very close rela-
tionship between lawyers and the bar. Is that right?

Mr. CREELY. Yes.

Mr. WESTLING. And that is true of lawyers between—both law-
yers and the bench and the bar, correct?

Mr. CREELY. Correct,

Mr. WESTLING. And so it is not unusual, is it, to see lawyers out
to lunch with a judge, whether in the state or the Federal court?

Mr. CrEELY. It is very unusual not to see something like that
going on.

Mr. WESTLING. It happens all the time?

Mr. CREELY. It happens every day.

Mr. WESTLING. And the community is well aware of it both inside
the courthouse—inside the courthouse and outside the courthouse,
correct?

Mr. CREELY. Is the community aware of that?

Mr. WESTLING. I mean, the—the—the legal community inside
and outside the courthouse is aware that judges socialize with law-
yers, correct?

Mr. CrREELY. Of course.

Mr. WESTLING. All right. And you indicated that your friendship
with Judge Porteous was well known to the community at large
that practiced in and around both the Gretna courthouse and the
Federal courthouse. Is that right?

Mr. CREELY. Yes. When we would—we would go fishing, we
would take defense lawyers with us, we would take plaintiff law-
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yers with us. One trip that I took with him on a hunting trip to
Mexico, we took a defense lawyer from a large firm. We didn’t dis-
guise hunting and fishing. We hunted with other judges. We hunt-
ed with other lawyers. We hunted with plaintiff lawyers, defense
lawyers. We hunted with business people.

And some of the other judges that we went hunting with—cases
in front of them. I was always treated fairly. None of that was done
to influence anybody’s decision on anything or any case that I had.

Mr. WESTLING. And if you had believed that any of the money
that you were asked for by Judge Porteous when he was in difficult
personal circumstances was, in fact, designed to influence him, you
would have told him, no, you would not give him that money. Isn't
that right?

But if he had asked you—because he said, “Hey, I am a judge.
You need to give me money.” You would have told him no?

Mr. CREELY. No. But that never came up.

Mr. WESTLING. I understand.

Mr. CREELY. Nothing like that came up.

Mr. WESTLING. I understand.

Mr. CrEELY. I did divorce work when he was on the—on the—
on the district bench. I tried one jury trial. The cases that I han-
dled, he couldn’t hear while he was on the district bench. He was
prevented from hearing them by court rule.

Mr. WESTLING. Well, you have testified at some length about the
period of time when he was on the state bench in which the issues
of curators came up. And I think what you have said is that you
gave him money before and after the curators. Is that right?

Mr. CREELY. Correct.

Mr. WESTLING. And that, had he asked you for money without
ever giving you a curatorship, you would have continued to give
him money out of friendship. Is that right?

Mr. CREELY. Correct.

Mr. WESTLING. Right. I have no further questions, Mr. Chair-
man,

Mr. ScHIFF. Thank you, Counsel.

I would like to follow up on some of the points that have been
raised. And I will begin where defense counsel-—or—or Mr.—Judge
Porteous’s counsel left off. You said that you made payments to the
judge before the curators, and you made payments to the judge
after the curators, correct?

Please talk into the microphone.

Mr. CREELY. Yes, sir.

Mr. ScHIFF. And, of course, you made payments during the cura-
tors, correct? And you made payments during the time he was giv-
ing you the curators, right?

Mr. CreELY. Correct. Yes, sir.

Mr. ScHIFF. And did he give you curatorships all the way up and
to the point he left the state bench?

Mr. CREELY. You have the records. I believe that he did.

Mr. SCHIFF. And so you testified that he continued to give you
payments when the curators ended. He left the state bench for the
Federal bench, correct?

Mr. CrREELY. Yes, sir. Well, just—1I didn’t hear all of your ques-
tion. He left the state bench and went to the Federal bench, yes.
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Mr. SCHIFF. And you said the payments continued after the cura-
torships ended. Does that mean the payments continued while he
was on the Federal bench?

Mr. CREELY. No, no, no. Nothing continued while he was on the
federal—no curator payments went to him on the federal—while he
was on the—-

Mr. ScHIFF. No, I understand that no curatorships were given to
you when he was on the Federal bench, because he couldn’t, right?

Mr. CREELY. Right.

Mr. ScHIFF. But you have testified in answer to Mr. Westling’s
questions that you gave him money before he even started sending
you the curatorships, and you continued giving him money when
the curatorships ended, implication being you would have given
him money regardless of the curatorships, correct?

Mr. CREELY. Yes, sir.

Mr. ScHIFF. So your payments continued after the curatorships
stopped is what you have testified, right?

hMr. CREELY. If you are trying to suggest that when he went to
the

Mr. ScHIFF. Please answer my question. You have testified that
you continued giving him money after he stopped giving you cura-
torships, correct?

Mr. CreeLy. If I said that, I did not give him money when he
was on the Federal bench, without the exception of the $1,000 we
talked about.

Mr. ScHIFF. So is it your testimony now that you stopped giving
him money when he stopped sending you curatorships?

Mr. CREELY. I think the question is, did I stop giving him money
when he left the state bench? That is the answer.

Mr. SCHIFF. So then your answer is, yes, when the curatorships
stopped, you stopped giving him money?

Mr. CREELY. And he—we stopped making the requests, and we
distanced ourselves when we got on the Federal bench because he
became associated with an entirely different group of people. It was
almost like—I don’t know what he did. Our relationship just kind
of like smoothed out when he got on the Federal bench.

Mr. SCHIFF. So your testimony, in answer to Mr. Westling's ques-
tion, then, was incorrect? You did not continue the periodic pay-
n}llentg to Judge Porteous after he stopped sending you the curator-
ships?

Mr. CREELY. That is correct.

Mr. ScHIFF. I just want to follow up on a couple of the questions
that my colleagues asked. My colleague, Mr. Gohmert, asked you
if you were aware of other attorneys having told you that they gave
money to the judge. And you said that you were. You then made
reference to Judge Porteous’s testimony or prior statements.

I would like to follow up on my colleague’s question. What other
attorneys have told you that they have given money to Judge
Porteous?

Mr., CREELY. You want me to give you names?

Mr. ScHIFF. Yes.

Mr. CREELY. Well, the person that—Don Gardner

Mr. ScHIFF. Into the microphone, Mr. Creely.
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Mr. CREELY. Don Gardner is the only person that I can remem-
ber. Lenny Levenson never acknowledged giving cash, but acknowl-
edged a considerable amount of friendship and camaraderie, or
whatever you want to call it with him, while this Liljeberg case was
going on. And that is—that is it.

Mr. ScHIFF. Have any other attorneys, other than Mr. Gardner
or Mr. Levenson, told you either while this was going on or after
this was concluded that they had also given Judge Porteous
money?

Mr. CREELY. No, not that I would remember.

Mr. ScHIFF. Have any other attorneys or anyone else with busi-
ness before the bar, in the bail bonds business, attorneys, private
individuals, have any other people told you that they have given
Judge Porteous money?

Mr. CREELY. Not that I recall, no.

Mr. ScHIFF. Have any other people told you that they have been
asked for money by Judge Porteous?

Mr. CREELY. Nohody has told me directly, but I have heard peo-
ple talk about how he would impose upon them in different situa-
tions at gambling casinos and things like that.

Mr. ScHIFF. Now, by that, are you referring to people telling you
that Judge Porteous asked them for other forms of financial sup-
port, as in gambling chips or something of that nature? What are
you referring to?

Mr. CrReELY. I don’t have—have a recollection of that. I just have
a recollection of other people indicating that he made—he was just
improper in some of his requests from them. I don’t—I don’t have—
have a—a specific recollection of it.

Mr. ScHIFF. And who, Mr. Creely, has indicated to you that the
judge made an improper request to them?

Mr. CREELY. I am sorry?

Mr. ScHIFF. Who has made—who indicated to you that the judge
made an improper request to them?

Mr. CREELY. I don’t recall. It is just general conversation about
him, about his—the way he acted, about the way he conducted
himself, and people talking. It would be like a group of people talk-
ing.

Mr. ScHIFF. Mr. Creely, earlier, our Task Force counsel asked
you about your interview with the FBI.

Mr. CREELY. About—yes.

Mr. ScHIFF. And you stated there that there were certain things
that you did not tell the FBI, in terms of——

Mr. CREELY. Yes, sir.

Mr. ScHIFF [continuing]. Your relationship with the judge, the
money, gambling, et cetera, correct?

Mr. CREELY. Yes, sir.

Mr. ScHIFF. You did that because you didn’t want to injure your
friend’s chance of taking the Federal bench, correct?

Mr. CREELY. Correct.

Mr. ScHIFF. I don't want to have the same problem here today.
And I know you have a friendship with the judge you have testified
about, but I want to ask you once again: Are you aware of any
other attorneys than the ones you have mentioned that have either
given the judge cash or been asked by the judge for cash?
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Mr. CREELY. Other than my law partner—sir, I want you to
know, I haven't talked to this man in—outside of running into him
for judicial proceedings concerning this matter for years. I don’t
consider our friendship to exist anymore. I don’t consider that I
have a relationship with him anymore.

I mean, I don’t have any reason to help him. I have been injured
beyond repair because of this. I can’t tell you the pain, and I can’t
tell you the remorse, and I can’t tell you the financial hardship
that this has caused me.

Mr. ScHIFF. Let—-

Mr. CREELY [continuing]. Myself more——

Mr. ScHIFF. Let me ask you, Mr. Creely, about the time when
you were friends. And Mr. Amato’s friendship with the judge pre-
dated your own. Is that right?

Mr. CREELY. Predated mine?

Mr. ScHIFF. Yes.

Mr. CREELY. Yes.

Mr. ScHIFF. And Mr. Amato was a partner of the judge’s before
you were——you joined the firm?

Mr. CREELY. Yes.

Mr. ScHIFF. Now, you have testified you have had the judge over
to your house. You have been over to his house, correct?

Mr. CREELY. Sorry. I am not doing—what was that again, sir?
What was that one?

Mr. ScHIFF. You testified that you had the judge over to your
house, you have been over to the judge’s house. Is that right?

Mr. CREELY. Yes.

Mr. ScHIFF. Mr. Amato was also friends with the judge?

Mr. CREELY. Yes.

Mr. SCHIFF. Mr. Amato, you have seen at the judge's home, also?

Mr. CREELY. Well, I would have to tell you I don’t know, but I
can tell you my personal experience with Mr. Amato. He has been
my law partner for 30-say-plus years. And he lived around the cor-
ner from my home. And out of the 30 years that I knew Mr. Amato,
I believe I was invited to his house on two occasions, twice. We did
not have a social relationship between our families. So I don’t know
if Judge Porteous was invited to his house. 1 don’t if Judge
Porteous went to his house. I can only tell you that, if you had a
law partner for 30-some-odd years, you would think you would be
invited to his house more than one or two times over that period
of time. I know he came to my house on several occasions. But—

Mr. ScHIFF. Sir, let me get back to my question, though. My
question was, did you ever see your partner, Mr. Amato, at the
judge’s home?

Mr. CREELY. Did I see Amato at the judge’s home?

Mr. ScHIFF. Correct.

Mr. CreELY. The annual Christmas party that I think Judge
Porteous had, I may have seen him there. I have no independent
recollection of that. I know that we had mutual friends that had
places in the country where they would have annual feasts, if I
may say it, of game, food, things of that nature. I would see Jake.
I would see Porteous and all of our mntual friends at those gath-
erings.
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Mr. ScHIFF. And in the course of your 30-year partnership, you
have only been to your partner’s house, Mr. Amato’s house, a cou-
ple times. Is that right?

Mr. CREELY. I went to Porteous’s house a couple of times, yes.

Mr. ScHIFF. In your 30-year partnership with Mr. Amato, you
have only been to Mr. Amato’s house a couple of times?

Mr. CREELY. Yes, but not very many. It may have been three, but
I have not visited his home on a regular basis. It was very infre-
quent and

Mr. ScHIFF. And during the times that—the infrequent times you
visited Mr. Amato at his home, was Judge Porteous ever present?

Mr. CreEeLY. No. Judge—I have never seen Judge Porteous at
Amato’s house.

Mr. ScHIFF. And to your knowledge, has Judge Porteous ever
been to Mr. Amato’s house?

Mr. CREELY. Been to where?

Mr. ScHIFF. To your knowledge, has Judge Porteous ever been to
Mr. Amato’s home?

Mr. CREELY. I would be guessing. To my knowledge, no.

Mr. ScHIFF. Now, you mentioned in your testimony that you
stood nothing to benefit by virtue of your relationship with Judge
Porteous. That was the kind of gist of your testimony, wasn’t it?
Was it the gist of your—is it the gist of your testimony, Mr. Creely,
that you stood nothing to benefit from your relationship with Judge
Porteous, by virtue of his being a judge?

Mr. CrEELY. I got no benefit?

Mr. ScHIFF. Was that—is that your testimony, Mr. Creely?

Mr. CREELY. I got no benefit from him being a judge. I got no
benefit at all from him being a judge.

Mr. ScHIFF. Now, at the same time, Mr. Creely, you and your
partner divided the proceeds of the firm pretty evenly?

Mr. CREELY. Yes, sir. We divided proceeds from the firm, if that
was your question.

Mr. ScHIFF. Yes. You divided them fairly evenly? Do you divide
the proceeds of the firm evenly between yourself and Mr. Amato?

Mr. CREELY. Yes, sir. Yes. He may have gotten a little more, but
yes.

Mr. Scuirr. And do you know why Mr. Amato, your partner, was
brought into the Liljeberg case only 6 weeks before trial?

Mr. CREELY. Do I know that? I don’t know that.

Mr. ScHIFF. Mr. Creely, wasn’t he brought in because of his and
your friendship with the judge?

Mr. CREELY. Weren’t brought in from our friendship, because 1
didn’t know the Liljebergs from anything. It was a group of lawyers
that were brought into that case. And I don’t—I didn’t know the
Liljebergs from anybody.

Mr. SCHIFF. So it wasn’t based on your firm'’s long representation
of the Liljebergs?

Mr. CrREELY. No, I didn’t know who the Liljebergs were. I may
have met the Liljebergs one or two times during the course of the
entire relationship. The meetings on Liljeberg weren’t held at
Amato and Creely. The business records and things weren’t held at
Amato and Creely.
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Mr. ScHIFF. But the legal community understood your relation-
ship and Mr. Amato’s relationship with Judge Porteous, right?

Mr. CREELY. Correct.

Mr. ScHIFF. Isn’t that why you were brought into this case by
this company, Liljeberg, that you knew nothing about, 6 weeks be-
fore trial?

Mr. CREELY. That is an answer that you want me to say yes to?

Mr. ScHIFF. I want you to give us the truth, Mr. Creely.

Mr. CREELY. I am trying to be truthful, okay? That may very
well have been the reason why he was brought in. Maybe the
Liljeberg family thought that they could get an advantage by some-
body who knew the judge. I had no—I was not privy to any of those
discussions. I was not privy to signing up the contract. I don’t even
know what the contract reads, have no idea.

Mr. ScHIFF. Mr. Creely, given the amounts of money that were
involved in the Liljeberg case, were you aware that if the Liljebergs
prevailed, as they did in the district court before Judge Porteous,
that you and your partner stood to make between $500,000 to $1
million?

Mr. CREELY. Whatever the percentages were, I had no idea what
the judgment was going to be, I didn't know what the judgment,
from what I read, was. And I think we had a 6 percent—I think—
I don’t know. I haven't seen the contract. I think the contract gave
us 6 percent of the gross fee if we won, but I had no idea if we
were going to win, two, whether the court of appeals was going to
affirm any award.

But whatever we—whatever award was going to be rendered, or
whatever award we would get, we would get money off of it, yes.
I was aware of that.

Mr. ScHIFF. And during the pendency of this case, where your
firm stood to earn between $500,000 to gl million, the judge asked
yOlil for $2,500 in cash, and you and your partner gave it to him,
right?

Mr. CREELY. My recollection, it was $2,000 in cash. And, yes, I
did give it to him. I gave him my portion of it. I gave to Jake who
gave it to him.

Mr. ScHIFF., Now, you testified earlier that something along the
lines that the district court judgment, Judge Porteous’s decision in
that case, really didn’t matter because the case would be appealed.
Is that your testimony?

Mr. CREELY. My testimony is—my experience is, every major
case that I have had ends up in the court of appeals, unless it is
settled. And if it is legal issues, most of the time, they end up in
the court of appeals.

Mr. SCHIFF. Are you trying to suggest to us, Mr. Creely, that
somehow the district court decision really makes no difference to
you or your clients, whether the judge rules for you, against you?

Mr. CREELY. The district court decision makes a lot of difference,
because the law is what the law is, that if the district court inter-
prets the law in a particular inappropriate fashion, it is always cor-
rected by the court of appeal. If the district court misapplies facts
to cases or makes factual--makes manifestly erroneous factual
findings, the court of appeals always corrects that, just like the
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case I had with him. He was totally wrong on the law, and the
court of appeal corrected him.

I don’t know what the legal issues were in this case, but the
court of appeal—that is why—the Fifth Circuit Court of Appeals is
a very sophisticated court, from what I understand it.

Mr. SCHIFF. Mr. Creely, is there a reason why you want to sug-
gest that a trial judge’s decision is of no consequence to your client
in a multi-million-dollar litigation? Is there a reason you want to
make that suggestion here today?

Mr. CREELY. Of course a decision had consequences from the trial
court judge. Who wants to go up losing? Who wants to go to the
court of appeals losing a case? I don’t——

Mr. ScHIFF. Well, and more than that, doesn’t the trial court de-
cision have an impact on the settlement value of the case?

Mr. CREELY. The judge’s ruling?

Mr. SCHIFF. Doesn’t that have an impact on the settlement value
of the case?

Mr. CREELY. I am sure it would have an impact on the settle-
ment value of the case. If you were awarded $10,000, it wouldn’t—
it would be much more settling. If he awarded a lot of money, it
would impact settlement. But from what I understand subsequent
to all of this, there was no real settlement discussions that took
place among settling this case.

Mr. SCHIFF. Mr. Creely, I want to ask you one last question, and
then I will turn it over to my colleagues. You testified a couple
times that you tried to avoid giving the judge money. You tried to
go out of your way to avoid being put in a position of being asked
for money. Why was that difficult? Why couldn't you avoid him?
Where would you see him when he asked you for money?

Mr. CREELY. You name it. I mean, anywhere. I mean, we could
have been at lunch. We could have been—I could have been at the
courthouse. I could have been walking down the street.

Mr. SCHIFF. Were there times, Mr. Creely, that he asked you for
money while you were in the courthouse?

Mr. CREELY. No, you are asking to me an estimation. I am——

Mr. ScHiFF. No, Mr. Creely, I am not asking you to make esti-
mations. I am asking you, did Judge Porteous ever ask you for
money while you were in the courthouse?

Mr. CrReELY. He could have. I don’t know. He—you know, we
went out together. We had lunch together. He could have asked me
for money anywhere.

Mr. SCHIFF. Mr. Creely, nothing compelled you to take him out
to lunch, right?

Mr. CREELY. Of course not.

Mr. ScHIFF. But you did, as a result of being an attorney, have
to appear in the courthouse, didn't you?

Mr. CREELY. Yes, sir, I appeared in the courthouse. I didn’t prac-
tice law in front of him for 10 years.

Mr. SCHIFF. Mr. Creely, my question is, as a lawyer, you had to
go to the courthouse periodically, whether you were in his court or
not, didn’t you?

Mr. CREELY. Yes, sir.
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Mr. SCHIFF. And as he was in the courthouse, did it make it dif-
ficult for you to avoid him completely because your business took
you to the same building?

Mr. CREELY. The question is, I had to go to the courthouse?

Mr. ScHIFF. The question is, you said you wanted to avoid him.
Was that difficult because you had to work in the same building?

Mr. CREELY. We worked in the same building.

Mr. ScHIFF. Do we need to repeat the question, Mr. Creely? You
said you were trying to aveid the judge because he kept hitting you
up for money.

Mr. CrREELY. Right.

Mr. ScCHIFF. Was it difficult to avoid the judge completely be-
cause you had to practice in the same courthouse?

Mr. CREELY. It was—yes, because this was the courthouse that
he practiced law in, which was the Gretna courthouse. This was
the hearing—this was the courthouse where they handled divorce
cases. It was in a different building, all right?

The domestic relations section of the court was in a different
building than the courthouse that Judge Porteous practiced law in.
So you would—you would go to this building for relief on divorce
cases. I believe back in the 1980's, if you disagreed with rulings
and hearing officers and so forth, you would have a trial in this
building.

Mr. ScHIFF. Mr. Creely, I am sorry, but the court reporter and
the transcript won’t reflect what cup you are pointing to for a
building. Let me just ask you very simply: Did your work as a law-
yer take you into the same building where Judge Porteous either
had his chambers or the courtroom in which he appeared?

Mr. CREELY. Yes.

Mr. ScHIFF. And when you would meet the judge for lunch,
would you meet him in his chambers prior to going to lunch?

Mr. CREELY. While we were in the courthouse?

Mr. ScHIFF. When you would meet Judge Porteous for lunch, did
you meet him in his chambers on occasion and then go from his
chambers to lunch?

Mr. CREELY. There is a possibility, yes.

Mr. ScHIFF. In the microphone, Mr. Creely.

Mr. CREELY. There is a possibility, yes.

Mr. ScHIFF. And is it also a possibility that, while in his cham-
bers before going to lunch, that he requested money from you?

Mr. CREELY. There is a possibility, yes.

Mr. SCHIFF. Mr. Goodlatte?

Mr. GoopLATTE. Thank you, Mr. Chairman. Mr. Chairman, I
don’t believe any on our side have any additional questions of this
witness. Thank you.

Mr. ScHIFF. At this point, Mr. Creely’s testimony having con-
cluded, we will recess for lunch and return in 45 minutes. Will
that-—in 45 minutes.

We are in recess.

lRecess.



4491

98

Mr. ScHIFF. Our second witness today is Jacob Amato, Esquire.
Mr. Amato is an attorney with a law practice in the New Orleans
area. He is here pursuant to subpoena and has previously been
served with an immunity order that compels his truthful testimony
at proceedings before the House. I will now swear the witness.

Mr. Amato, please raise your right hand. I don’t know if you are
able to rise.

[Witness sworn.]

Mr. ScHIFF. Thank you. You may be seated.

Mr. Dubester, you may now question the witness.

20004
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Mr. DUBESTER. Okay—please introduce yourself to the Members
of the panel.

Okay. Will you just—I am sorry. Okay.

And, Mr. Amato, are you an attorney?

TESTIMONY OF JACOB AMATO, JR., ATTORNEY,
NEW ORLEANS, LA

Mr. AMATO. Yes, I am.

Mr. DUBESTER. And where do you practice?

Mr. AMATO. Gretna, Louisiana.

Mr. DUBESTER. And what parish is that?

Mr. AMATO. Jefferson Parish.

Mr. DUBESTER. And do you have offices which are right near the
courthouse there?

Mr. AMATO. Yes, right across the street from the Gretna court-
house.

Mr. DUBESTER. Okay. Now, in the early 1970’s, were you a part-
ner with Judge Porteous?

Mr. AMATO. Yes, I was.

Mr. DUBESTER. And did Mr. Creely work for you?

Mr. AMATO. That is true. Mr. Creely did work for the law firm
that-Edwards, Porteous and Amato, while he was in law school.

Mr. DUBESTER. And are you older than Mr. Creely?

Mr. AMATO. Yes, sir.

Mr_l?DUBESTER. And were you a peer of Judge Porteous’s at law
school?

Mr. AMATO. I think I am older than he is. In fact, I know I am
older than he is, but I don’t know. We didn’t—we went—he went
tthSIU, and I went to Loyola, so I didn’t meet him until after law
school.

Mr. DUBESTER. But in any event, Creely is junior to the two of
you, correct?

Mr. AMAaTO. Correct.

Mr. DUBESTER. And you had a relationship with Judge Porteous
as a friend before Mr. Creely came and joined the practice, right?

Mr. AMATO. Correct.

Mr. DUBESTER. Okay. Now, at some point, you and Mr. Creely
formed your own practice. Is that right?

Mr. AMaTO. Correct.

Mr. DUBESTER. Now, in the—starting with 1984, Judge Porteous
was elected state judge. Is that correct?

I Mr. AMATO. I think that is correct. I don’t know the exact date.
t is

Mr. DUBESTER. And you maintained a friendship with him while
he was a state judge?

Mr. AMATO. Yes.

Mr. DUBESTER. Okay. Now, at some point in the—did you become
aware that Judge Porteous was making requests of Mr. Creely for
cash?

Mr. AMATO. At some point, yes.

Mr. DUBESTER. And how did you become aware of that?

Mr. AMATO. Mr. Creely came to me one day and said that Tom—
or Judge Porteous asked him for some money based upon sending
curatorships.
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Mr. DUBESTER. Okay. Now, if you want to call everybody Tom
and Bob, just because it is what you would refer to them, you just
go ahead and do that. We will understand who you are referring
to.

Mr. AMATO. I ought to be polite to everybody.

Mr. DUBESTER. Understood. Okay. And after this information or
this communication came to you from Mr. Creely, what did you un-
derstand—what happened next, in terms of the request to Mr.
Creely and the provision of monies to Judge Porteous?

Mr. AMATO. Well, I never got a request from Judge Porteous ever
as for any percentage of the curatorships. Bob would tell me Judge
Porteous needs, you know, $500, $1,000, whatever it is for the cu-
ratorships, and we would each draw a check for whatever half the
amount that he requested.

Mr. DUBESTER. And you are making a reference to Bob needing
money for the curatorships, so the request coming from the cura-
torships. What are you referring to?

Mr. AMATO. Well, the judges can send curator cases to various
lawyers, and they do for various reasons, usually to help out young
lawyers with fees and sometimes for—you know, for their own per-
sonal reasons. You know, you might have worked in their campaign
or some campaign contributions or something. And Judge Porteous
sent curator cases to Bob Creely and at some point asked that he
be—receive some of that money.

Mr. DUBESTER. Okay. Now, the money that went to Judge
Porteous that you have just described, did they come—was that
Bob’s money, or your money, or both of your money?

Mr. AMATO. It was our money.

Mr. DUBESTER. And how did that process work, in terms of it
being both your money?

Mr. AMATO. Well, we each drew a salary, and we each—you
know, a regular salary. And we also took draws. You know, if we
had money this month, we took a little extra money. And when it
was time to give Judge Porteous curator money, that the book-
keeper would write checks, $500 to me, $500 to Bob, checks would
be cashed, and then some sort of way or another, Judge Porteous
would receive the money.

Mr. DUBESTER. Okay. Did you personally give Judge Porteous
the cash?

Mr. AMATO. I really—I am sure I had. I can’t be positive when—
how much, but I really can’t—I can’t answer that.

Mr. DUBESTER. Okay. Now, even though the requests were com-
ing from Judge Porteous to Bob Creely, is there any question in
your mind that Judge Porteous understood that the money going
back to him including—it was money from you, as well as Bob?

Mr. AMATO. Of course. We owned our own office building. We had
checks. We had business cards. We filed pleadings and, you know,
Amato and Creely, a professional law corporation.

Mr. DUBESTER. Did you own real estate together?

Mr. AMATO. Yes.

Mr. DUBESTER. And the name on your—did you have a name on
the building?
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Mr. AMATO. We had our name on the building. We didn’t have
a big building name that said the Amato and Creely Building, but
we had our

Mr. DUBESTER. Okay.

Mr. AMATO [continuing]. Our office name on it.

Mr. DUBESTER. You have been asked several times, I think, in
different contexts if you have a sense of how much money you
gave—the two of you gave back to Judge Porteous. Do you have
any sense?

Mr. AMATO. I would have to say over $10,000, but how much
over, I don’t know. But I don’t think it was over $20,000. I just
don’t know.

Mr. DUBESTER. Okay.

Mr. AMATO. I never had a finger on it. I never fooled with it.

Mr. DUBESTER. Okay. But no—and also, most of that was being
handled by Mr. Creely, correct?

Mr. AMATO. Yes.

Mr. DUBESTER. Okay. Mr. Creely has estimated—if others have
estimated it to be at least $20,000, you don’t dispute that, do you?

Mr. AMATO. No, I can't—I have no way to refute it.

Mr. DUBESTER. Okay. Now, did you feel you had a choice but to
give Judge Porteous this money?

Mr. AMATO. Yes, I think we had a choice, but I just wasn’t strong
enough to put an end to it. To put an end to it, I would have to
break up my law partnership and break up a friendship that I have
had over a number of years with Judge Porteous, and I wasn’t
strong enough.

Mr. DUBESTER. Okay. Now, after Judge Porteous became a Fed-
eral judge, did you contribute to a party in his honor?

Mr. AMATO. Yes. They had a—like a reception after he was
sworn in and some sort of way, and I don’t know how we paid for
a part of it or all of it. I am not sure.

Mr. DUBESTER. Was that at the Jefferson Hotel?

Mr. AMATO. The Jefferson Orleans. It is a banquet hall.

Mr. DUBESTER. Okay. I want to go up until 1996 now. Were you
retained as one of the attorneys to represent the Liljebergs?

Mr. AMAaTO. I was.

Mr. DUBESTER. And was that shortly before trial was scheduled
in that case?

Mr. AMATO. Not that I know of. I—that doesn’t ring true, because
I know I worked on it for 18 months to 2 years before it ever went
to trial.

Mr. DUBESTER. Okay. It turns out trial was postponed, but do
you recall when you were first retained to—or, sorry, first en-
gaged—or first entered your appearance, rather, that that was just
a fev{;r weeks before the trial date that was presently set at that
time’

Mr. AMATO. I don’t have any recollection of that.

Mr. DUBESTER. Okay. What was your fee arrangement with the
Liljebergs?

Mr. AMATO [continuing]. Contingency fee, that I was to receive
8 percent of the gross recovery.

Mr. DUBESTER. Do you remember what your personal contin-
gency fee was?
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Mr. AMATO. Eight percent.

Mr. DUBESTER. And do you remember what Mr. Levenson’s was?

Mr. AMATO. I thought it was something less than that, at 4 per-
cent or 5 percent. I don’t know. I mean, I never have negotiated
or had anything to do with how—who hired Mr. Levenson.

Mr, DUBESTER. If your side had prevailed, would any fee that you
received have been split with Mr. Creely?

Mr. AMaTO. Of ecourse.

Mr. DUBESTER. Okay. By the way, were you like full 50/50 part-
ners——

Mr. AMATO. Yes.

Mgr DUBESTER [continuing]. In both expenses and income, cor-
rect?

Mr. AMATO. Yes, and at the bank, too, when you sign the notes.

Mr. DUBESTER. Okay. Now, understanding that there is a huge
demand at the—in terms of what the sides are asking for, what did
you realistically expect to be the range of what you could have
hoped ta have made if your client were successful in that case.
What was that case worth to you?

Mr. AmMATO. Probably somewhere between $500,000 and
$800,000, but you also have to understand that I worked 2 solid
years and took no other cases in order to prepare that case.

Mr. DUBESTER. Okay. So that case was exceptionally important
to you?

Mr. AMATO. Of course.

Mr. DUBESTER. Now, do you recall that other side, Mr. Mole, filed
a motion to recuse Judge Porteous after you and Mr. Levenson en-
tered your appearance?

Mr. AMATO. I recall that there was a motion to recuse filed, yes.

Mr. DUBESTER. Do you recall who prepared the response for the
Liljebergs?

Mr. AMATO, I didn't. I don’t know who prepared it. Usually, those
are prepared by Ken Fonte.

Mr, DUBESTER, Okay. And that is F-o-n-t-e, Mr. Fonte?

Mr. AMATO. Yes.

Mr. DUBESTER. And do you recall that Mr. Levenson actually
ended up signing that pleading?

Mr. AMATO. I don’t know. I don't know who signed it. I don’t
think I did, but I—it could well have been

Mr. DUBESTER. As you sit here now, what do you recall the alle-
gation that was made by Lifemark as part of its argument to seek
the recusal of Judge Porteous?

Mr. AMATO. The friendship between myself and Mr. Levenson
and Judge Porteous and that we had given him campaign contribu-
tions and that we had been——he might have alleged that we were
law partners at one time. He also alleged that we had—that they
had a function called Justice For All, where all the judges in Jeffer-
son Parish got together and had one mass campaign fund, raising
campaign funds for elections.

Mr. DUBESTER. I am going to cut you off. I understand—I don’t
think we need to go into detail with that particular aspect of the
allegation. You have described generally what the substance was.

Now, was there actually a hearing in front of Judge Porteous
where the Lifemarks—or Mr. Mole’s motion to recuse was argued?
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Mr. AMATO. I am sure there was.

Mr. DUBESTER. Do you recall that?

Mr. AMATO. In 40 years of practicing law, I can’t recall every
court appearance I made. I probably was there.

Mr. DUBESTER. Okay. Now, in connection with the motion to
recuse, do you recall whether or not—and I guess—let me complete
my thought here. Do you recall whether or not you made any dis-
closure to Mr. Mole that, while Judge Porteous was a state judge,
you and your partner had given him tens of thousands of dollars?

Mr. AMATO. No.

Mr. DUBESTER. And to your knowledge, did Judge Porteous make
that disclosure?

Mr. AMATO. Not that I know of.

Mr. DUBESTER. And wasn’t that a material fact that would have
been relevant to Joseph Mole and Lifemark?

Mr. AMATO. Yes.

Mr. DUBESTER. And why is it that you did not make any such
disclosure as part of the Liljeberg recusal litigation?

Mr. AMATO. Because I probably made the biggest mistake of my
career.

Mr. DUBESTER. And can you elaborate on that?

Mr. AMATO. That is why I am here.

Mr. DUBESTER. Okay.

Mr. AMATO. If he would have recused himself, I would be in Gret-
na today practicing law.

Mr. DUBESTER. So you don’t dispute that that was important in-
formation which should have been disclosed, correct?

Mr. AMATO. At this time, no, I do not dispute that.

Mr. DUBESTER. No, in terms of what your mindset was at the
time, you were not about to make a disclosure like that because
you knew it would be embarrassing for Judge Porteous, correct?

Mr. AMATO. Absolutely.

Mr. DUBESTER. And you were not about to say anything or make
any disclosure which would have embarrassed him and your—as a
judge on the Federal bench, correct?

Mr. AMATO. That is correct. And as my friend.

Mr. DUBESTER. Did you consider the issue as to the disclosure of
your financial relationship at the most basic level to be that of
Judge Porteous.

Mr. AMATO. I am sorry. Would you give me that again?

Mr. DUBESTER. Okay. You indicated you weren’t going to make
that disclosure, but in your mind, were you staying silent because
you were going to follow the lead of Judge Porteous to see what he
was willing to disclose or would disclose at the hearing?

Mr. AMATO. Yes.

Mr. DUBESTER. Okay. Now, the trial was subsequently held in
June or July 1997. Does that sound right to you?

Mr. AMATO. It seems like it lasted 2 months, 3 months.

Mr. DUBESTER. Okay.

Mr. AMATO. I don’t know if it was *97 or—I just don’t recall.

Mr. DUBESTER. Okay. Fair enough. After the trial, did you con-
tinue to take Judge Porteous to lunch on a regular basis?

Mr. AMATO. Judge Porteous and I have been eating lunch to-
gether for—since we have known each other, yes.
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Mr. DUBESTER. Okay. And some of them, for lack of a better
phrase, involved you eating well at Ruth’s Chris Steak House, the
Beef Connection, Andrea’s, Emeril’s, and so forth, correct?

Mr. AMATO. Yes, we had a nice—we had a good time.

Mr. DUBESTER. By the way, it was a non-jury trial that was held
in the Liljeberg case. Is that right?

Mr. AMATO. Correct.

Mr. DUBESTER. And the gap—the point in time I am talking
about is after trial and before Judge Porteous rendered his verdict.
So I am talking about roughly summer of 1997 to April of 2000,
and that is the period that you have just testified that, as part of
your whole life, you took him to restaurants that we have just men-
tioned, correct?

Mr. AMATO. Right.

Mr. DUBESTER. And, oh, by the way, you have taken him to res-
taurants hundreds of times in your life, fair enough?

Mr. AMATO. Yes.

Mr. DUBESTER. And how many times has he paid?

Mr. AMATO. I know he is—I know I have gone to lunch where
I didn’t pay, but I do recall him buying lunch at least on one occa-
sion.

Mr. DUBESTER. Okay. Now, at some point—and it has been iden-
tifled at least by another witness as being in 1999—do you recall
being asked to make a contribution to Judge Porteous’s son’s
externship, some sort of educational activity in Washington, D.C.?

Mr, AMATO. Yes.

Mr. DUBESTER. What do you recall about that?

Mr. AMATO. I recall that some sort of——and I don’t know the in-
formation got to me, but that one of his children were coming to
Washington to extern, I think, for Senator Breaux, and they were
looking for contributions to defray the cost.

Mr. DUBESTER. And did you give a couple hundred dollars, do
you think?

Mr. AMaTO. Yes. Yes, I did.

Mr. DUBESTER. Would that have—would that request have come
from Judge Porteous or from—or his secretary, Rhonda, if you re-
call?

Mr. AMATO. Not from Judge Porteous. I don’t know who it came
from. Not from Rhonda, but——-

Mr. DUBESTER. Okay. Now, on June 29th of 1999, did you go on
a fishing trip?

Mr. AMATO. Yes.

Mr. DUBESTER. And you reviewed your calendar in connection
with your deposition, and you recall that your calendar reflects
that fishing trip to have been on the day I just mentioned, correct?

Mr. AMATO. Yes, I am pretty sure that is the date, yes.

Mr. DUBESTER. Okay. And describe the fishing trip and describe
what happened on that trip.

Mr. AMATO. It was a weekday, and a friend of mine has a fairly
large boat, and we were going to Caminada Pass, which is the pass
at Grand Isle, and at certain times of the year, the fish run be-
tween the Gulf of Mexico and the marsh. And the fish just at night,
they bubble up. They come to the surface, and it is a free-for-all.
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So we went fishing that night. Judge Porteous was drinking. We
were standing on the front of the boat, the two of us, and he was—
I dont know how to put it. He was really upset. He was—had a
few drinks. He said, “My son’s wedding was more than I antici-
pated. The girl’s family can’t afford it. I invited too many guests.”
Would I lend him, give him, provide him, however you want to call
it, something, like $2,500, to pay for part of the wedding or the
after-rehearsal party of something?

And I felt compelled, based upon, one, his condition and gur
friendship that—that is what I would do.

Mr. DUBESTER. And did—and did you do that?

Mr. AMATO. Yes.

Mr. DUBESTER. Basically, he was saying he couldn’t meet his fi-
nancial condition and he was coming to you.

Mr. AMATO. Well, I wouldn’t imagine he would come to me unless
he couldn't meet—if he could meet his financial obligations, he
wouldn’'t have come to me.

Mr. DUBESTER. Was that a surprise, that event?

Mr. AMATO. The first time he ever asked me for money, the last
time he ever asked me for money, the last time we ever—the only
time we ever discussed money, and that is the reason I was able
to remember it.

Mr. DUBESTER. Okay.

Mr. AMATO. Because never was our relationship one where we
talked about, “Give me this, and I will do that.”

Mr. DUBESTER. Did you, in fact—what—sorry, what, if anything,
did you do as a result of that conversation?

Mr. AMATO. At some point within the next few days, a week, you
know, I got him $2,000 or $2,500. I don’t recall how—did I pick—
did T pick him up and go to lunch and we—1I gave him the money?
Or Rhonda came, Rhonda Danos, his secretary came and picked it
up? I just don’t know.

Mr. DUBESTER. And was that half your money and half Creely’s
money?

Mr. AMATO. I can't tell. I had some cash at my house, and I think
I used the cash at my house.

Mr. DUBESTER. Because Creely recalls that—sorry, Bob Creely—
Mr. Creely recalls that he paid half of that. That is not inconsistent
with your memory either, is it?

Mr. AMATO. If he said he paid half?

Mr. DUBESTER. Yes.

Mr. AMATO. Then he paid half.

Mr. DUBESTER. And just one more—one more question here. In
the fall of 1999, do you recall paying for a 5-year party—or a party
to celebrate Judge Porteous’s 5 years on the bench?

Mr. AMATO. Yes, I do.

Mr. DUBESTER. Roughly how much was that?

Mr. AMATO. I think it was $1,700.

Mr. DUBESTER. And where was that, if you recall?

Mr. AMATO. French Quarter in French Quarter Restaurant and
Bar on Decatur, right across from the Morning Call.

Mr. DUBESTER. That concludes my questions. Thank you, Mr.
Amato.

Mr. AMATO. Thank you, Mr. Dubester.
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Mr. SCcHIFF. Mr. Amato, I am going to ask you a few questions,
and then my colleagues are, and then Mr. Westling and counsel for
Judge Porteous will have a chance to ask you a few questions.

I wanted to pick off—pick up where my colleague left off. You
started to say when you were asked for cash—or asked for money
by Judge Porteous on this fishing trip that you felt compelled to
give it to him. And you said, number one, he was in need and he
was my friend.

Mr. AMATO. Right.

Mr. ScHIFF. Was there a number two, Mr. Amato? Was there an-
other reason you felt compelled to give him money?

Mr. AMATO. I felt sorry for him. I really did. You know, it is
tough to see somebody, you know, almost to the point of tears, you
know, to do something for his children, which I suspected was the
reason for the emotional outlay he had.

Mr. ScHIFF. What affect would it have had on your relationship
with Judge Porteous if you had said no, if you had said, “You are
presiding over a case that is under submission, and I can’t give you
cash”? What would have been the impact on your relationship?

Mr. AMATO. Probably none. It would remain the same.

Mr. ScHIFF. Did you have any concern about the fact that you
had litigation pending in his courtroom?

Mr. AMATO. I do now. At the time, I didn't give it much thought.

Mr. ScCHIFF. When the recusal motion was brought, Judge
Porteous made a number of statements in court I would like to ask
you about. At one point during the hearing on a motion to recuse,
he said, “The first time I ran, 1984, I think is the only time when
they gave me money.” Was that a truthful statement?

Mr. AMATO. I don’t recall the statement, but I don’t know the
context. I think the context might have been—that was when the
first time he ran and the first time he collected money for cam-
paign contributions. I-—that is the best I can do.

Mr. ScHIFF. If Judge Porteous represented at the hearing that
the only time he had gotten money from you or Mr. Levenson was
in 1984, would that have been a truthful statement?

Mr. AMATO. In 19947

Mr. ScHIFF. If, during the recusal hearing——

Mr. AMATO. Oh, okay. I am sorry.

Mr. ScHIFF.—Judge—if Judge Porteous represented at the
recusal hearing that the only time he had gotten money from you
or Mr. Levenson was in 1984, would that have been a truthful
statement?

Mr. AMATO. No, that wouldn’t have been true.

Mr. ScHIFF. Now, if it came up in the context of a discussion of
whether he had received campaign contributions, would it have
been misleading for him to say that he had not gotten money, ex-
cept in 1984, and not disclose the fact he had been getting personal
cash for years?

Mr. AMATO. Yes.

Mr. ScHIFF. During the latter part of the recusal hearing, Judge
Porteous said, “You haven't offended me, but don’t misstate.” He is
saying this to Mr. Mole, representing the other party, “But don’t
misstate—don’t come up with a document that clearly shows well
in excess of $6,700 with some innuendo, that that means that they
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gave that money to me. If you would have checked your homework,
you would have found that that was a Justice for All program for
all judges in Jefferson Parish. But go ahead. I don’t dispute that
I received funding from lawyers.”

In light of the fact that he had been receiving thousands of dol-
lars from you, wasn’t that a misleading statement?

Mr. AMATO. Probably, because I—again, Mr. Schiff, I don’t know
}f he was referring to the Justice for All collection or something dif-

erent.

Mr. ScHiIFF. Well, if the judge was taking issue with the opposing
counse] for suggesting that you had given him money that, in fact,
went for a different program, at the same time had, in fact, re-
ceived thousands of dollars from you, wouldn’t it be misleading to
the court not to reveal that?

Mr. AMATO. Yes.

Mr. ScHIFF. And wouldn't it be misleading to the court to take
issue with counsel for not doing their homework, when the court
did not disclose that they had received thousands of dollars from
you?

Mr. AMATO. Yes.

Mr. ScHIrr. The judge also said during that hearing, “I have al-
ways taken the position that if there was ever any question in my
mind that this court should recuse itself, that I would notify coun-
sel and give them the opportunity if they wanted to ask me to get
off.” Given the fact that he did not notify counsel and did not give
them the opportunity to ask him to get off, wasn’t that a mis-
leading statement by the judge?

Mr. AMaTO. Yes.

Mr. ScHIFF. Mr. Amato, are you aware of any other attorneys
other than yourself and Mr. Creely who gave cash or other things
of value to Judge Porteous?

Mr. AmaTo. Not firsthand, no.

Mr. ScHirr. Have you had other attorneys tell you that they—
either they were asked for cash or they know of other parties who
gave money to the judge?

Mr. AMATO. No.

Mr. ScHIFF. In discussing the curatorships, a couple times you
made reference—you said the judge would ask for some of that
money, referring to the curatorship money. Was there ever any
doubt in your mind that what the judge was asking for, once he
started the curators, sending curators to your office, was part of
the money for the curatorships back to him?

Mr. AMATO. Yes.

Mr. ScHIFF. Yes there was a doubt or——my question is, was there
ever any doubt in your mind that what he was asking for during
the period he was sending you curatorships was part of the money
he was sending you for the curatorships?

Mr. AMaTO. No, no doubt.

Mr. ScHIFF. And I think, when my colleague asked you about
how often or when you gave money directly to Judge Porteous, you
said you couldn’t recall how often or when. Without asking you the
specific dates or even number of times, do you recall that on sev-
eral occasions you, in fact, gave cash to Judge Porteous?

Mr. AMATO. Yes.
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Mr. ScHIFF. And the amounts of cash that you would have given
would have been anywhere from maybe less than $100 to several
hundred dollars?

Mr. AMATO. Probably in the range of $500 to $1,500.

Mr. ScHIFF. And then the only time you would have given him
more than that was after the fishing trip?

Mr. AMATO. Right. Yes, sir. I am sorry.

Mr. ScHIFF. Has Judge Porteous ever been to your house?

Mr. AMATO. Judge Porteous ever been to my house?

Mr. ScHIFF. Yes.

Mr. AMATO. I think he has picked me up at my house. 1 don’t
think he has been in my house. He has been to my country house.

Mr. SCHIFF. So he has been to your country house?

Mr. AMATO. Yes.

Mr. ScHIFF. And how often has he been to your country house?

Mr. AMATO. A couple of times.

Mr. ScHIFF. And how often would you say he picked you up at
your other residence?

Mr. AMATO. Probably a couple of times.

Mr. SCHIFF. And on what occasions would he have picked you up
at your primary residence?

Mr. AMATO. When we were going fishing or hunting or some-
thing.

Mr. ScHIFF. And when he came to your country residence, did he
spend the night at your country residence?

Mr. AMATO. I think he did once.

Mr. ScHIFF. Would those times when he picked you up or spent
the night at the country residence, would that have taken place
prior to the Liljeberg case or during the Liljeberg case?

Mr. AMATO. I don't know when he went to the place across the
lake. I have had it for almost 20 years, and I don’t know, you know,
before or after, during. I can’t answer that, sir.

Mr. SCHIFF. Is there anything that would help refresh your recol-
lection that we could provide you with, in terms of the dates, so
you could determine when he would have come to your house?

Mr. AMATO. No, nothing.

Mr. ScHIFF. You—in terms of the amounts of cash that you and
Mr. Creely provided to the judge, you said you thought it was in
the neighborhood of 10 to 20 thousand. Is that right?

Mr. AMATO. Yes.

Mr. ScHIFF. And would that have been individually or between
the two of you 10 to 20 thousand.

Mr. AMATO. I think it is between the two of us.

Mr. ScHIFF. Now, do you know what—roughly about what per-
centage of the money that you got from the curatorships that went
back to the judge? Was it most of the money, minus expenses? Was
it all of the money? Was it only part of the money?

Mr. AMATO. It was part of the money. I think it—I don’t know
what percentage. I didn’t have anything to do with it.

Mr. ScHIFF. If—the records indicated that the amount of the cu-
ratorships over time approximated $40,000, would that indicate to
you more accurately how much you think you would have given the
judge over time between the two of you?
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Mr. AmaTo. I would think we would give him something less
than $20,000.

Mr. ScHIFF. So something less than half of the value of the cura-
torships?

Mr. AMATOQ. Yes, because we had to take out expenses and, you
know—when you have got a curatorship, you put an ad in the
paper, and that costs so much money, and all that was deducted
out before we got to a net fee.

Mr. SCHIFF. You mentioned, I think, that you didn’t like having
to make these payments. You weren't strong enough to say no

Mr. AMATO. Right.

Mr. SCHIFF [continuing]. And in part because you thought it
would break up your partnership with Mr. Creely. Why do you feel
it would have broken up the partnership?

Mr. AMATO. Because in order to put an end to it, I would prob-
ably have to report my partner to the bar association and the judge
to the judiciary commission.

Mr. ScHIFF. Can you explain that to me?

Mr. AMATO. Well, in Louisiana, if you know someone is violating
the ethics rules, you are under an obligation to report it. So 1
would have had to report my partner. So, in turn, we would have
had to report the judge.

Mr. SCHIFF. So if you said no, you felt you would have had to
have gone public with

Mr. AMATO. Correct.

Mr. SCHIFF [continuing]. With the nature of the payments?

Mr. AMATO. Uh-huh.

Mr. ScHIFF. Is that a “yes™

Mr. AMATO. Yes.

Mr. ScHIFF. When you received the curatorships, you reported
that as income to the business.

Mr. AMATO. Absolutely.

Mr. ScHIFF. And when you spend money to take out the adver-
tisements, you deducted that as expenses.

Mr. AmaTo. Correct.

Mr. ScHIFF. Did you deduct the—or did you deduct as an expense
the amount that you gave to the judge?

Mr. AMaTO. No, we paid taxes on it.

Mr. ScHIFF. You paid taxes on the curator income, right?

Mr. AMATO. On whatever our—the curator fee would have been,
we would have paid taxes on it.

Mr. ScHIFF. But you did not deduct as an expense the amount
you had to pay back to the judge?

Mr. AMATO. No.

Mr. ScHIFF. How were you brought into the Liljeberg case?

Mr. AMATO. I got a call from Ken Fonte that they had a—that
John Liljeberg and Bobby Liljeberg had a case in Federal court,
and would I be interested in taking a look at the case to see if |
would take over trying the case?

Mr. ScHIFF. And why did Mr. Fonte bring you into the case?
What were you bringing to the table?

Mr. AMATO. Well, I was bringing 35 years of experience. I was
bringing trying similar cases. Up until my recent health problems,
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1 was fairly vigorous at practicing law. And I thought I was a good
lawyer.

Now, what were their motives? I don’t know. But I know that the
Liljebergs had a checkered history in Federal court that, no matter
what they did, that they couldn’t win a case. They couldn’t hire a
law firm.

Mr. ScHIFF. Did you believe that at least part of the reason the
Liljebergs may have wanted to bring you into the case was because
your close friendship with the judge was well known?

Mr. AMATO. I am sure that came into the mix. I don’t think it
was the primary reason. But I think that came into their decision-
making process.

Mr. SCHIFF. So having that relationship with the judge was a
benefit to you and Mr. Creely, in the sense that it helped bring
business like the Liljebergs?

Mr. AMATO. Yes. No question about that. It was

Mr. ScHIFF. That is all the questions I have.

Mr. Goodlatte?

Mr. GOODLATTE. Thank you, Mr. Chairman.

Mr. AMATO. I am sorry. Excuse me.

Mr. GOODLATTE. That is all right. Mr. Amato, Mr. Creely testi-
fied that these payments were often made by each of you equally.
Is that your recollection?

Mr. AMATO. Yes, sir.

Mr. GOODLATTE. And why was that? You say that you received
these conservatorships, you made payments—you received pay-
ments for them, you deducted the expenses, you paid this sepa-
rately as a cash item, you didnt write checks to the judge, you
gave him cash, but you didn’t consider that a part of the business
arrangement. Why was that?

Mr. AMmaTo. Well, if he would have taken the money, all of the
fee off the curators, he would have had to pay taxes at the end of
the year, when it got to be, you know, you drew $60,000, and I
drew $40,000

Mr. GOODLATTE. No, I am talking about your payments to Judge
Porteous. Why did you—the payments that you made, why didn’t
you include those as a part of your business expenses?

Mr. AMATO. We didn't.

Mr. GOODLATTE. I know. Why not?

Mr. AMATO. I couldn’t answer that.

Mr. GOODLATTE. Wasn't it because, as you indicated earlier, that
is a violation of Louisiana law to be paying the judge?

Mr. AMATO. Yes, that is probably correct.

Mr. GOODLATTE. And why would you have to wait until your
partnership with Mr. Creely broke up before you would report that
violation of Louisiana law regarding your and Mr. Creely’s relation-
ship with the judge?

Mr. AMATO. We didn’t. We didn’t report it.

Mr. GOODLATTE. I know you didn’t report it, but you said you
didn't want—you were worried that, if you didn’t make the pay-
ments, you would have to break up your partnership. And if you
broke up your partnership, you would have to report that relation-
ship and those payments with the judge to some authorities, I pre-
sume. Why would you have to wait until your partnership broke up
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to do that? Why wouldn’t you simply do that because it is a viola-
tion of the law in the arrangement that you were in?

Mr. AMATO. Because if it—whenever I would have done it, it
would have broken up the partnership.

Mr. GOODLATTE. Well, now we are getting some circular rea-
soning here. If it were wrong to have made the payments and you
would have to report it if your partnership broke up, why wouldn’t
it be wrong to make the payments and the right thing to do to re-
port it while the partnership’s ongoing?

Mr. AMATO. Because it is a relationship I had with Bob Creely
that, by reporting it to the bar association, it would have broken
the partnership.

Mr. GOODLATTE. So you knew that it was the wrong thing to
make those payments to the judge at the time the payments were
being made?

Mr. AMATO. Yes.

Mr. GOODLATTE. Now, when you were hired for the Liljeberg
case, what type of a legal practice did you have back then?

Mr. AMaTO. Well, there has been a lot of supposition as to what
kind of legal practice I had. I started off-

Mr. GOODLATTE. Let me help you out a little bit. Mr. Creely said
that, while he had handled some complex litigation similar to the
Liljeberg case, you hadn’t.

Mr. AmaTo. Well, Mr. Creely was mistaken. He misspoke, be-
cause I had handled a number of cases, including Omnitech—sorry,
Dr. X v. Clorox. 1 handled Bergeron v. International Marine. 1 han-
dled Call Center v. Acadian Marine. 1 handled the American Tugs
v. Hypernia Bank. 1 have handled a number of cases. I handled for-
eign companies. I handled foreign banks.

Mr. GOODLATTE. Now, let me—you said earlier that, during the
2 years that you were working on the Liljeberg case, you didn’t
take any other cases. Is that what you continue to maintain?

Mr. AMATO. 1 didn't devote any time to acquiring business, be-
cause we were working on the Liljeberg case.

Mr. GoODLATTE. Well, and you had the Liljeberg case on an 8
percent contingent fee
Mr. AMaTO. Right.

Mr. GOODLATTE [continuing]. For which you never recovered any
fee. Is that correct?

Mr. AMATO. That is correct.

Mr. GOODLATTE. Because the case was reversed on appeal.

Mr. AMaTO. Correct.

Mr. GOODLATTE. How did you live for those 2 years if you weren't
taking any other business?

Mr. AMATO. Well, in a business, when you do contingency work,
the cases I would be settling, let’s say, next week, but cases that
have been in my office for 2 or 3 years, and I also had other people
in the office working on cases. And I had a partner who was gener-
ating an income at the same time.

I mean, at one point in there, we were six or seven lawyers, so,
you know, I was going to work every day working on the cases 1
had, and I was working on Liljeberg, but 1 wasn’t, you know,
spending a lot of time in acquiring new business during that time.
I am not saying I didn’t get any cases, but, you know, the acquisi-
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tion of business slowed down because of the time I spent on the
Liljeberg case.

Mr. GOODLATTE. Now, while the Liljeberg case was pending and
Judge Porteous on the Federal bench was hearing the case, did
Judge Porteous ever use any court employees, such as his sec-
retary, to either pick up money from you or request money from
you for private purposes?

Mr. AMATO. Rhonda called us on a couple of occasions for things
like the—-

Mr. GOODLATTE. This is Rhonda Danos, who is his secretary?

Mr. AMATO [continuing]. For the American Cancer Society,
Brother Martin’s High School, I don’t know. I am sure there was
other charities that she was involved in and that the judge was in-
volved in. We were always buying tickets for something or another.

Mr. GOODLATTE. Did you write checks for those or did you pay
cash for those?

Mr. AMATO. Checks.

Mr. GOODLATTE. You wrote checks?

Mr. AMATO. Obviously.

Mr. GOODLATTE. Because those would have been charitable con-
tributions for which you could take a deduction. Is that not correct?
What about cash?

Mr. AMATO. I don’t know if she ever did or not. I really don't.

Mr. GOODLATTE. Mr. Creely testified that he provided $1,000 in
cash and you provided $1,000 in cash, which was put in an enve-
lope, which Ms. Danos picked up from you.

Mr. AMATO. I don’t recall it, but I am—1I can’t tell you that that
didn’t happen.

Mr. GOODLATTE. But you don’t know for sure?

Mr. AMATO. I don’t know for sure.

Mr. GOODLATTE. Were you—did Judge Porteous ever mention to
you that gambling debts were why he needed his money, not his
son’s wedding or other things like that?

Mr. AMATO. No, he never did mention that he had the gambling
problem to me.

Mr. GOODLATTE. Did you ever go gambling with him?

Mr. AMATO. Twice.

Mr. GOODLATTE. Can you tell us about those occasions? Did——

Mr. AMaTO. I went to Las Vegas in the early 1980’s with a num-
ber of other lawyers on a junket, and he was on the junket, and
he—I saw him play blackjack. And if I am not mistaken, one day
in the afternoon, we were to meet at Harrah’s in New Orleans, and
I don’t know if we met or I saw him at the table or what, but that
is the extent of it. I never spent any time gambling with Judge
Porteous.

Mr. GOODLATTE. I think that is all the questions 1 have, Mr.
Chairman.

Mr. AMATO. Thank you, sir.

Mr. ScHIFF. I thank the gentleman.

Mr, Cohen from Tennessee?

Mr. COHEN. Thank you, Mr. Chairman.

Mr. Amato, you have had a pretty good career as a lawyer, have
you not? .

Mr. AMATO. I was very proud of my career, sir.
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Mr. COHEN. And successful, as well?

Mr. AMaTO. I worked very hard, yes.

Mr. COHEN. Right. Where would you estimate, before this case
came up in 1997, I guess—when did you get assigned or appointed
to this Liljeberg case? Was that in 19977

Mr. AMATO. I don't know the year. It has been so long.

Mr. CoHEN. Well, let’s give an estimate of 1995-1996. What do
you think your typical income was in a year like that?

Mr. AMATO. I really can’t tell you, because my income varies year
to year.

Mr. CoHEN. Yes, I know, but approximately. Were you making
six figures?

Mr. AMATO. Yes.

Mr. COHEN. Making $500,000?

Mr. AMATO. No.

Mr. COHEN. Give me in the ballpark, on the typical year.

Mr. AMATO. A hundred and fifty, two.

Mr. CoHEN. Hundred and fifty. And in the 2 years that you had
this-~worked on this case, you didn’t take any new business. You
basically sacrificed what could have been work that would have de-
veloped into, give or take, $300,000, if you amortized over your ca-
reer. You didn’t take any new business. Is that—that is what your
testimony

Mr. AMATO. 1 did take new business. I did not solicit a lot of new
business, because I was busy on the Liljebergs.

Mr. COHEN. Earlier—but first, you said you didn’t take any. You
spent the whole 2 years working on this case. So that was not accu-
rate.

Mr. AMATO. That is what it seemed like I did for 2 years, was
work on the case.

Mr. CoHEN. Okay. You didn't take much new business. Most—
basically, you worked on the case?

Mr. AMATO. That is a much fairer statement.

Mr. COHEN. And you were totally on a contingency fee?

Mr. AMATO. Correct.

Mr. COHEN. You must have been pretty positive you were going
to win this case, to sacrifice the equivalent of $300,000?

Mr. AMATO. When I took that case, I was convinced that the facts
were in my favor, the law was in our favor, that the damages were
there

Mr. COHEN, Yes, and what else was in your favor?

Mr. AMATO. That the judge was not unfriendly to us.

Mr. COHEN. Not unfriendly?

Mr. AMAaTO. Not unfriendly. And——-

Mr. COHEN. So you had a pretty good expectancy you were going
to win and you were going to collect $500,000 to $1 million?

Mr. AMATO. 1 have never taken a case without the expectation
of winning it. If I would have thought I wouldn’t be able to win it
no matter who the judge would have been, I wouldn’t have taken
the case at all.

Mr. CoHEN. All right. I practiced some law, but I haven’t done
a whole lot of trial work.

Mr. AMATO. Yes.
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Mr. CoHEN. In my knowledge, mostly contingency cases are
plaintiffs work. How often does a defendant work on a contingency?

Mr. AMATO. My client wasn’t a defendant.

Mr. CoHEN. He wasn't?

Mr. AMATO. No, he was a plaintiff,

Mr. COHEN. He was the plaintiff. Okay. Okay. I was given some
false information, incorrect information. So he was—he had a
plaintiff's case, and you just kind of worked on that and hoped you
would collect.

Did you have any idea what the—when the judge came to you
and was complaining he didn’t have any money to pay for his son’s
bachelor party or wedding or whatever it was, did you have any
idea what a judge’s salary was?

Mr. AMATO. I knew it was in the hundreds—hundred and some-
thing thousand dollar range.

Mr. CoHEN. Right. And that comes to more than a couple of
thousand dollars a month. So what you gave him was—I mean, a
week. I mean, so what you gave him was a week’s salary at—on
the low end. Did you ask him if he was having a problem, why he
couldn’t afford a week’s salary?

Mr. AMATO. No, just gave it to him.

Mr. COHEN. You have got lots of friends, don’t you?

Mr. AMaTo. I did, yes.

Mr. CoHEN. Yes. And how many of these other friends did you
give money to like that?

Mr. AMATO. I couldn’t tell you, sir.

Mr. CoHEN. Well, tell me two or three of them and how much
you gave them.

Mr. AMATO. I have lent money to my clients over——

Mr. COHEN. Lent?

Mr. AMATO. Just lent.

Mr. COHEN. You gave money to the judge.

Mr. AMATO. Yes.

Mr. COHEN. How many people did you give money to?

Mr. AMATO. Couldn’t tell you. I couldn’t tell you.

Mr. COHEN. Because there weren’t any, were there?

Mr. AMATO. There was some, but none to the extent that Judge
Porteous.

Mr. COHEN. And was it because you liked Judge Porteous that
much more? Was it because you felt so much more sorry for him?
Or was it because he was a judge with a $500,000 to $1 million
judgment in your future?

Mr. AMATO. Probably a combination of all three.

Mr. COHEN. And if you had to kind of do a weighted verdict,
whaé percentage would you give the judgment you were looking to-
ward?

Mr. AMATO. T would give having the judge being not unfriendly,
10 percent.

Mr. COHEN. Ten percent?

Mr. AMATO. Yes.

Mr. COHEN. And the other 90 percent was you felt sorry for him?
I am talking about the idea of why you gave him this money and
you didn’t give other people money. And you said there were three
reasons, and one of them is you felt sorry for him, and one of them,
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he was your friend, and the other was he had this case before him
which meant a lot to your financial future.

Now, sometimes in damages, you can apportion damages, and
you can give a certain percentage on each one that everybody takes
a portion percentage—their negligence, in comparative negligence.
What comparative part of that factor would you allocate to the
judge’s being the determiner of your financial fate?

Mr. AMATO. Well, he was——

Mr. COHEN. Seventy percent, eighty percent?

Mr. AMATO. Probably, yes.

Mr. CoHEN. I think the facts speak for themselves. This sounds
like the—that the situation down there in this case where you have
got—what are these things called, these cases you have got, the—
where you have got these appointments?

Mr. AMATO. Curatorships.

Mr. CoHEN. Curatorships. Is this the judicial deduct box?

Mr. AmMAaTO. 1 don’t think so.

Mr. COHEN. Sounds like it.

Time.

Mr. ScHIFF. The gentleman yields back.

Mr. Sensenbrenner?

Mr. SENSENBRENNER. Thank you, Mr. Chairman. 1 just have a
few questions.

After the trial was concluded and while a decision was pending,
did Judge Porteous ever solicit a cash contribution from you?

Mr. AMATO. No.

Mr. SENSENBRENNER. Okay. Were any payments made by you to
Judge Porteous between the time the trial was concluded and be-
fore the decision was rendered?

Mr. AMATO. None other than the one I discussed of June 1999.

Mr. SENSENBRENNER. Okay. And——

Mr. AMATO. His son’s wedding.

Mr. SENSENBRENNER. Okay. So—and this was in the amount of
approximately $2,000 for his wedding?

Mr. AMATO. Yes.

Mr. SENSENBRENNER. Were there any other solicitations related
to the wedding or a bachelor party during this period?

Mr. AMATO. Not that—not from me. Not—no.

Mr. SENSENBRENNER. Okay. Do you have knowledge of any other
solicitations that were made?

Mr. AMATO. No.

Mr. SENSENBRENNER. Okay. Thank you.

Mr. ScHIFF. The gentleman yields back.

Mr. Johnson?

Mr. JOHNSON. Thank you, Mr. Chairman.

Let me ask this question. You are familiar with this kickback
scheme involving the curatorships, correct?

Mr. AMATO. Correct. Yes, sir.

Mr. JOHNSON. And the kickback scheme involved the judge for-
warding—unsolicitedly forwarding to your firm the curatorships in
return for you paying the judge the monies that your firm received
for the—for the curatorships. Is that correct?

Mr. AMATO. Part of the money, yes. Part of the money, yes, sir.

Mr. JOHNSON. Part of it is yes?



4509

116

Mr. AMATO. Part of—part of the fee, not the whole amount, part
of the fee.

Mr. JOHNSON. Okay. But you never solicited these curatorships?

Mr. AMATO. No. I don’t think I ever got one from him. I am not
sure, but I don’t think I even got a curator case from Judge
Porteous.

Mr. JOHNSON. So you—you were not a part of the—of the scheme
for the curatorships?

Mr. AMATO. I never talked to Judge Porteous about curator cases
at all, never once the whole time. I never talked to him about cura-
tor cases.

Mr. JoHNSON. QOkay. You did talk with your partner, though,
about it, Mr. Creely?

Mr. AMATO. Correct. Correct.

Mr. JOHNSON. And that was during the time that—that was dur-
ing the time that—that this—these curatorships were coming in to
the office? Is that correct?

Mr. AMATO. At some point in time, I think that the curatorships
were coming in—after they started coming in, Bob came to me and
said, “Porteous wants some of the money from the curator cases.”
That is what I recall.

Mr. JOHNSON. So do you agree that that was a kickback scheme?

Mr. AMATO. I don’t know what the legal definition with that
would be.

Mr. JOHNSON. Well, just—not a legal definition, but a—just a
common knowledge definition. How did that scheme differ from a
kickback scheme?

Mr. AMATO. It probably didn't.

Mr. JOHNSON. It probably did not? All righty.

And, listen, I see that you are—came to court today in—with a
wheelchair.

Mr. AMATO. Yes, sir.

Mr. JOHNSON. Are you still practicing law right now?

Mr. AMATO. Not very much. I am trying to get to Medicare. [
hope you all pay us some health legislation.

Mr. JoHNsON. Well, I like that. I like that. I voted for that my-
self, as a matter of fact. Bingo.

Mr. AMATO. I must have hit a——

Mr. JOHNSON. Bingo. No further questions. No, I am just kid-
ding. I am just kidding. So is Mr. Creely still your partner?

Mr. AMATO. No, he is not my partner. I don’t know what he is—
I know he is practicing law, but that is—it is——

Mr. JOHNSON. At any time after Judge Porteous was confirmed
as a U.S. district court judge, at any time thereafter, did you pro-
vide any cash payments to him?

Mr. AMATO. | am sure I did. I just don’t—I—I know we paid for,
you know, a couple of things. I know we paid for his son being, you
know, a part of the—his son being part of the—an externship, part
for his anniversary party. You know, that is all I can recall.

Mr. JOHNSON. Now, this—have you been the subject of a bar
complaint regarding your relationship

Mr. AMATO. It is my appreciation that that is confidential.
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Mr. JOHNSON. Well, I am not asking you for the ruling on it, but
you have been the subject—is that case—what posture is that case
in now?

Mr. AMATO. Not comfortable.

Mr. JOHNSON. Well, I am sure. I am sure not. But is it—has the
case already been disposed of?

Mr. AMATO. No.

Mr. JOHNSON. So it is pending?

Mr. AMATO. Yes.

Mr. JOHNSON. When was the complaint filed?

Mr. AMATO. I——

Mr. JOENSON. The bar complaint.

Mr. AMATO. It has been at least a year.

Mr. JOHNSON. Any—have you filed a responsive pleading?

Mr. AMATO. I am being represented, and I am sure they are
doing whatever they need to do.

Mr. JouNsON. Okay. But—is—are you accused in the bar com-
plaint of a disbarrable offense?

Mr. AMATO. The Louisiana State Bar can disbar you for just
about anything.

Mr. JOHNSON. Well, now, let me ask you this question. Did Judge
Porteous—I think you said he paid for one lunch.

Mr. AMATO. Yes.

Mr. JOHNSON. How many times did you all go to lunch together
and you picked up the tab?

Mr. AMATO. Hundreds.

Mr. JOHNSON. When he picked up the tab, was that only for him-
self or was that for he and you?

Mr. AMATO. Both of us.

Mr. JOHNSON. And did you—you have had some discussions with
Judge Porteous about the Liljeberg recusal motion, have you not?

Mr. AMaTo. No.

Mr. JOHNSON. You have never discussed that case?

Mr. AMATO. No. I never discussed the recusal motion with him.

Mr. JOHNSON. But you have discussed the case?

Mr. AMATO. I have—I asked him, after the case was tried, when
could—you know, how was the judgment coming? And he told me
that he didnt have a law clerk who could spend enough time to
render a decision. Also, at some point, he told me that you better
prove your case, because the fifth circuit will take it away if you
don’t. And that is—I thought I proved my case, and the fifth circuit
took the case away, took the judgment away.

Mr. JOHNSON. Did you take the case—ask for an en banc hearing
or oral arguments, anything like that?

Mr. AMATO. I didn’t handle the appeals, but I think they went
all the way to reach the United States Supreme Court.

Mr. JOHNSON. You-—the judge never paid you back any of the
money that you gave him, cash money?

Mr. AMATO. No. No, he has never paid me back.

Mr. JOHNSON. So out of the approximately $10,000 that you say
you gave Judge Porteous, would about half of that been before he
become a Federal court judge?

Mr. AMaTo. I think most of it was before he became a Federal
judge.
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Mr. JOHNSON. But there were—there was some. Approximately
how much would you say?

Mr. AMATO. Well, the only thing I can tell you for sure was that
the money for his son’s wedding,

Mr. JOHNSON. Did you go to Las Vegas with him to gamble?

Mr. AMATO. 1 did not.

Mr. JOHNSON. Did you have any input in the preparation of the
responsive pleadings to the motion to recuse in the Liljeberg case?

Mr. AMATO. No, I did not.

Mr. JOHNSON. What was your role during that—that part of the
case?

Mr. AMATO. The recusal?

Mr. JOHNSON. Yes. Because you were attorney of record on the
case, correct?

Mr. AMATO. Sat in the courtroom and kept my mouth shut.

Mr. JOHNSON. And you were attorney of record, as well?

Mr. AMATO. I was one of the attorneys of record. There was five
attorneys of record——

Mr. JOHNSON. But you weren’t the lead attorney?

Mr. AMATO [continuing]. And a sixth attorney assistant.

Mr. JOHNSON. This is the case that you were going to take an
8 percent contingent fee out of?

Mr. AMATO. Yes.

Mr. JOHNSON. What kind of case was that, by the way?

Mr. AMATO. It was with Lifemark and Tenet Healthcare stole my
client’s hospital and tried to put him out of business.

Mr. JouNsON. All right, so a business tort?

Mr. AMATO. It was a business tort that went on for years and
that was very convoluted and very difficult. And——

Mr. JOHNSON. Well, let me ask you this question, sir. Your phys-
ical disability that you have that requires you to be in a wheel-
chair, is that because you—does this condition cause you to be un-
able to walk?

Mr. AMATO. I can walk a certain distance, but I can’t walk more
than a block without aid. I do very little walking. I haven’t traveled
in 10 years on a plane. And I was lucky enough that the hotel
rented wheelchairs, because I would have never made here without
it.

Mr. JoOuNSON. Well, what is the reason for the wheelchair today?

Mr. AMATO. Because 1 have a degenerative disc disease. I have
had—my bottom of my spine is fused. I have cervical stenosis. I
have lumbar stenosis. I have neuropathy in my hands and my feet.
I have had two aortic aneurysm surgeries in the past year.

Mr. JOHNSON. Okay. I got——

Mr. AMATO. I have cancer.

Mr. JOHNSON. I got the-—got the gist of it. You are not in good
health at this time?

Mr. AMATO. Well, it depends on what doctor I go to.

Mr. JOHNSON. Well, let me ask you, did you ever provide the
judge or facilitate the judge's acquisition or use of any tangible
item, be it a car, boat, airplane, any kind of service during the pe-
riod in question?

Mr. AMATO. He went fishing with us. I don't——
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Mr. JoHNSON. Well, did—but did you facilitate his acquisition of
a boat?

Mr. AMATO. No, no. No, no.

Mr. JOHNSON. Or house?

Mr. AMaTO. No.

Mr. JOBNSON. Or any other tangible item?

Mr. AMATO. No.

Mr. JoHNSON. Did you make any gifts yourself to Judge
Porteous’s family members or other relatives?

Mr. AMATO. Wedding presents. Wedding presents.

Mr. JOHNSON. Wedding presents for the son?

Mr. AMaTO. His children, yes.

Mr. JOHNSON. What was that present, by the way? Or what were
the presents?

Mr. AMATO. I think we gave them cash.

Mr. JOHNSON. Gave the son cash?

Mr. AMATO. The son cash for the wedding present.

Mr. JOHNSON. How much was that, you think?

Mr. AMaTO. I think it was about $250.

Mr. JOHNSON. Did you—you did make payments to Judge
Porteous prior to the Liljeberg trial while you were signed on to the
case as an attorney for the plaintiff? Is that correct?

Mr. AMATO. I don’t understand the question. I am sorry.

Mr. JOHNSON. After you signed onto the Liljeberg case——

Mr. AMATO. Okay.

Mr. JOHNSON [continuing]. Had you—after you signed up for that
case, did you give the judge any money?

Mr. AMATO. Other than the money for the son’s wedding, I don't
think so. I don’t recall any.

Mr. JOHNSON. And you gave that money for the son’s wedding to
the son?

Mr. AMATO. To the judge.

Mr. JOHNSON. To the judge?

Mr. AMATO. Yes.

Mr. JOHNSON. And that was cash money?

Mr. AMATO. Yes.

Mr. JOHNSON. Did he ask you for that?

Mr. AmaTo. Yes.

Mr. JOHNSON. He asked you specifically for $250 for his son?

Mr. AMATO. No. No.

Mr. JOHNSON. Well, what did he ask you?

Mr. AMaTO. He asked me to help pay for his son’s wedding.

Mr. JOHNSON. Was there any suggestion from him how much to
pay?

Mr. AMATO. I want to say he told me that he was short $2,500
on—for the wedding, that his portion was $2,500 that he didn't
have.

Mr. JOHNSON. And the wedding was in 19997

Mr. AMATO. Over 10 years ago, 1999.

Mr. JOHNSON. I have no further questions at this time.

Mr. ScHIFF. The gentleman yields back.

Mr. Lungren?

Mr. LUNGREN. Thank you very much, Mr. Chairman.
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Now, Mr. Amato, looking at the report and recommendation of
the Judicial Conference Committee on Judicial Conduct and Dis-
ability, their findings—page 22—contains this statement: “Much of
the available evidence concerns Judge Porteous’s solicitation and
receipt of cash payments from a law firm, Amato v. Creely, with
business before him as a Federal judge. This was a continuation of
a relationship begun when Judge Porteous was a state court judge.
While he was a state court judge, the law firm had indicated to
Judge Porteous that it was unhappy with having to bear expenses
or repeated payments to him.”

“In response, Judge Porteous frequently appointed the court to
curatorship proceedings and at Judge Porteous’s suggestion, re-
ceived in return a portion of the fees paid.”

Do you have any—do you accept those facts as contained in this
statement of facts in the report and recommendation of the Judicial
Conference.

Mr. AMATO. I don’t have any way to dispute it, no. That appar-
ently is what happened between Judge Porteous and——

Mr. LUNGREN. And your law firm?

Mr. AMATO. Yes.

Mr. LUNGREN. It says further, on page 23, “Judge Porteous and
his benefactors used methods of payments that left no paper trail.
The gifts described above were always either in cash or direct pay-
ments of expenses to vendors. No checks to Judge Porteous were
used.”

Is that the facts, as far as you are concerned?

Mr. AMATO. I don’t know of any vendors that we paid anything
to, but we never did give him any checks.

Mr. LUNGREN. Why? Why was it in cash? What was your purpose
in making sure that they were cash payments?

Mr. AMATO. I presume that the——

Mr. LUNGREN. No, I don't want a presumption. This is why you
did this or you in concert with your partner did this. Why did you
give him cash?

Mr. AMATO. Because we made a bad mistake.

Mr. LUNGREN. Well, I mean, I know you made a bad mistake, but
why would you give him cash? Why would you not give him a check
in accordance with your usual procedure, running your law firm?

Mr. AMATO. I have no further answer I can give, sir. | mean, we
Just did it that way.

Mr. LUNGREN. Was it part of the deceit?

Mr. AMATO. Yes.

Mr. LUNGREN. All right. Now, interestingly enough, they say fur-
ther that Judge Porteous’s financial disclosure form contains no
record of these benefits. Had they been disclosed—that is, the bene-
fits—opposing parties could have sought recusal and, were it de-
nied, could have sought appellate relief. And the controlling author-
ity is a case called Liljeberg v. Health Services Acquisition Corp.
from 1988. Is that the same client that you had in Liljeberg?

Mr. AMATO. Yes.

Mr. LUNGREN. And in that case, the finding was a vacation of
judgment where a district judge failed to disclose he was a trustee
of a university that had substantial business dealings with the liti-
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gant before his court. Were you aware of that finding or that ruling
at the time?

Mr. AMATO. I am aware of that ruling, yes.

Mr. LUNGREN. So a controlling authority on—in terms of recusal
not only was known te you, but actually, it involved a case with
the—the same person, the same entity that hired you for your
work. Is that correct?

Mr. AMATO. Correct.

Mr. LUNGREN. Now, you said earlier about why they hired you.
You said that it was for your experience and so forth. And accord-
ing to the findings of the Judicial Conference Committee on Judi-
cial Conduct and Disability, you were brought in 39 months after
the case was originally filed and just 2 months before it was to go
to trial before Judge Porteous. Is that correct?

Mr. AMATO. I presume it is. I don't—I don’t recall it that way,
but I have ne reason to doubt that that is

Mr. LUNGREN. And you still stand on your statement that they
were hiring you because of your experience in Federal court?

Mr. AmATO. I think they were hiring me because I had a lot of
trial experience. That is one of the reasons, yes.

Mr. LUNGREN. And one of the statements you made was that you
would not have taken this case unless you thought you could win,
correct?

Mr. AMATO. Correct.

Mr. LUNGREN. You are aware of the appellate court reversal of
the decision by Judge Porteous?

Mr. AMATO. I think they were wrong.

Mr. LUNGREN. You think they were wrong?

Mr. AMATO. Yes.

Mr. LUNGREN. So when they said, “The extraordinary duty the
district court imposed upon Lifemark, who loaned money to build
the hospital and held the mortgage on it to secure its payment, is
inexplicable,” you find that an erroneous decision by them or erro-
neous conclusion by them?

Mr. AMATO. Yes.

Mr. LUNGREN. Where they say, “The district court’s finding of a
conspiracy to wrest control of the hospital and medical office build-
ing from Liljeberg and the Liljeberg Enterprises border on the ab-
surd,” you disagree with that?

Mr. AMATO. Absolutely.

Mr. LUNGREN. I see.

And where the appellate court says, “The district court in
Liljeberg Enterprises offer no statutory or case law support law for
this proposition, a conspiracy theory, for the simple reason that it
is not the law,” you disagree with them on that?

Mr. AMATO. I would have to read more of the decision, but, yes,
I think the court of appeals was wrong. I still think the court of
appeals was wrong.

Mr. LUNGREN. And where they say, “The idea that Lifemark de-
liberately subordinated its mortgage interest to Travelers, knowing
it would result in a required payment, to wit, approximately $7.8
million, to Travelers at any judicial sale, comes close to being non-
sensical,” you find that wrong?
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Mr. AMATO. Yes, because there was other litigation going on be-
tween Travelers and Jones Walker and--well, Lifemark was pur-
chased by Tenet. That was going on almost simultaneous with this
case, where all that was litigated.

Mr. LUNGREN. And further on, when they talk about Lifemark as
a mortgagee, did not have a duty to protect the hospital owner
from other creditors asserting their rights against the hospital, as
the district court held Lifemark did. And then further on, they said
this is a chimera or “chimera,” existing nowhere in Louisiana law,
it was apparently constructed out of whole cloth. You disagree with
them on that?

Mr. AMATO. Yes, sir.

Mr. LUNGREN. But they did hire you because of your knowledge
of the law and your ability in Federal court?

Mr. AMATO. Yes.

Mr. LUNGREN. Your law firm had a number of other—a number
of other curatorships besides the ones sent to you by Judge
Porteous—by the judge in this case, correct?

Mr. AMATO. I am sure we received other curator cases. [
don’t

Mr. LUNGREN. You are not aware whether you did or you didn’t?

Mr. AMATO. No, I said I am sure we did receive other curator
cases.

Mr. LUNGREN. In any of those cases, did you—are you aware of
the judge who sent them to your office requesting payments either
in cash or by check?

Mr. AMATO. No.

Mr. LUNGREN. So this is not a usual practice in New Orleans?

Mr. AMATO. No.

Mr. LUNGREN. When, if ever, did your ethnical antennae go up
and indicate to you that something was wrong here?

Mr. AMATO. I couldn’t tell you when.

Mr. LUNGREN. According to your testimony before the court pro-
ceedings with Chief Justice—Judge Jones, Judge Benevides asked
you about the—the curatorships, and they asked you how much,
and you said it was never an amount that was astonishing. It was
always a couple thousand dollars.

Judge Benevides, “A couple thousand dollars sometimes every 6
months and sometimes every 3 or 4 weeks?” “Yeah, but, I mean,
it wasn’t a constant thing. It wasn’t, you know, look, 1 expect a
check every Thursday or Friday or 2 weeks or anything like that.”

But it was repetitive, correct?

Mr. AMATO. Yes, sir.

Mr. LUNGREN. And it took place over years?

Mr. AMATO. Yes, sir.

Mr. LUNGREN. And as you say, it was always a couple thousand
dollars? That was your testimony under oath before that panel.

Mr. AMATO. I think that is correct, yes.

Mr. LUNGREN. We have had testimony about the draw that you
or Mr. Creely made that is we believe $2,000, and Rhonda Danos
came to pick it up. You do or do not recall that?

Mr. AMATO. I don’t recall that specifically. I really don't, sir.

Mr. LUNGREN. During the pendency of the Federal case, do you
recall making payments of cash to the judge?
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Mr. AMATO. The only one I recall was for his son’s wedding.

Mr. LUNGREN. Was that before, at the time that it was pending,
or after the recusal motion?

Mr. AMATO. It was prior to the judgment being rendered, after
the recusal motion and the trial.

Mr. LUNGREN. It was following the decision, the recusal motion
that you then gave him money in that specific instance?

Mr. AMATO. That is when his son got married, in June 1999, and
I think the recusal motion was some years before that.

Mr. LUNGREN. Thank you very much.

Thank you, Chairman.

Mr. ScHIFF. The gentleman yields back.

At this point, Mr. Westling, if you have some questions, you may
proceed.

Mr. WESTLING. Thank you, Mr. Chairman.

Mr. Amato, I will try to work through this quickly. I know you
have been up here a long time.

First, I think I just want to clarify: Your testimony has been
clear that there was only a single time that Judge Porteous ever
asked you for cash money, and that was in connection with his
son’s wedding. Is that correct?

Mr. AMATO. That is correct.

Mr., WESTLING. So when you tell us about your knowledge about
money and the curatorships, that was, in fact, something that you
did not handle personally. Is that correct?

Mr. AMATO. That is correct.

Mr. WESTLING. That was something Mr. Creely handled?

Mr. AMATO. Yes.

Mr. WESTLING. And so, as a practical matter, you would say that
he would recollect those facts better than you. Is that correct?

Mr. AMATO. Yes.

Mr. WESTLING. Okay. Now, moving on to the period of time—
Judge Porteous became a Federal judge in 1994, as you are aware.
He was confirmed on October 11, 1994. Does that sound about
right to you?

Mr. AMATO. I have no way to dispute that.

Mr. WESTLING. And it was some couple of years later that you
were actually retained to get involved in the Liljeberg case, correct?

Mr. AMATO. Yes.

Mr. WESTLING. All right. Now, Mr. Amato, you have talked some
about your law practice. Were you typically a contingency lawyer?

Mr. AMATO. Yes,

Mr. WESTLING. So you were a person that was engaged in a busi-
ness of evaluating cases before you got involved in them in an at-
tempt to determine whether you thought you could bring back a
judgment. Is that a fair statement?

Mr. AMATO. Correct.

Mr. WESTLING. And so, in this particular case, you made a com-
ment about looking at the facts, looking at the records, and the
work that you did in that regard. You also made a comment about
a judge who was not unfriendly to you.

Mr. AMATO. Correct.

Mr. WESTLING. And I want, from a plaintiff's lawyer’s perspec-
tive, what does that mean?
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Mr. AMATO. That means a judge who will listen to you and hope-
fully will rule correctly, as opposed to some, you know, agenda that
the judge has that is pro-defendant, pro-plaintiff, pro-whatever.

Mr. WESTLING. And so when you used the term “not unfriendly,”
you didn’t mean it was because it was Tom Porteous. You meant
it was because it was a fair judge. Is that correct?

Mr. AMATO. Correct.

Mr. WESTLING. Have you known throughout your career Judge
Porteous to do the right thing?

Mr. AMATO. Always.

Mr. WESTLING. Did you feel like your relationship ever made a
difference when you were in his court, in terms of the way he
would eventually rule?

Mr. AMATO. No.

Mr. WESTLING. Now, you have talked about the recusal motion,
and that was, I think, filed in October 1996. Does that sound about
right?

Mr. AMATO. Yes.

Mr. WESTLING. You were brought in about a month before that.
Does that sound about right?

Mr. AMATO. I don’t know when I was brought in.

Mr. WESTLING. Do you also know that Mr. Mole was only in the
case about 5 or 6 months before you were brought in?

Mr. AMATO. No, I didn’t know that.

Mr. WESTLING. So you have new counsel on both sides of this
case gnd a recusal motion that has been filed. Is that a fair state-
ment? :

Mr. AMATO. Yes, that is apparently what happened.

Mr. WESTLING. You were brought in by lawyers who were al-
ready working on the case, correct?

Mr. AMATO. Yes.

Mr. WESTLING. And one of those lawyers was a gentleman by the
name of Don Richard?

Mr. AMATO. Yes.

Mr. WESTLING. And he remained involved in the case through
the trial, correct?

Mr. AMATO. Don was basically lead, and I was second chair, and
we did the bulk of the trial work and trial preparation.

Mr. WESTLING. Now, you went through this very lengthy trial,
and it was some 2 years later—well, I guess a year later that the
case was tried, in 1997. Is that right?

Mr. AMATO. I don’t—yes.

Mr. WESTLING. Okay. Now, Mr. Amato, this was a contentious
piece of litigation, fair statement?

Mr. AMATO. Absolutely.

Mr. WESTLING. Have you ever seen a fight like this in any other
case you have ever handled?

Mr. AMATO. Well, I have been in some pretty good fights, but this
was a good fight. I mean, this was—this was, you know, blood and
guts, up against the wall, no holds barred, you know, anything that
they could do, they did.

Mr. WESTLING. As a practical matter, this case had a lengthy his-
tory before you had gotten involved in it. Is that correct?

Mr. AMATO. Yes.
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Mr. WESTLING. And it had been a tactic used by both sides, the
Liljebergs and by Tenet, to seek to disqualify judges in this case?

Mr. AMATO. I know that it happened on some occasions prior to
my entering the case.

Mr. WESTLING. Isn't it fair to say that Judge Porteous made very
clear when the case got to him—and if you know this, you do, and
if you don’t, just tell me—that he was insistent that the case would
not delay any longer, but it would get to trial and resolution?

Mr. AMATO. Yes.

Mr. WESTLING. Okay. Now, you have also indicated that your
sense of the facts was that the Liljebergs had been victims of
Lifemark. Is that fair?

Mr. AMATO. Yes.

Mr. WESTLING. And that, in fact, they had been victims because
of a certain amount of dishonesty, thievery, whatever the right
term is, by the other side. Is that correct?

Mr. AMATO. Those terms sound like Lifemark and Tenet.

Mr. WESTLING. And so we are dealing here with a major national
corporation. Is that correct?

Mr. AMaTO. Yes.

Mr, WESTLING. And it was basically Tenet Healthcare. Is that
right?

Mr. AMATO, That is correct.

Mr. WESTLING. And they are the same company that entered into
a $900 million settlement for their falsehoods with the Federal
Government within the last several years?

Mr. AMATO. Yes. And during the pendency of this suit, we filed
a qui tam suit—or a qui tam complaint against Tenet for all of the
Medicaid fraud that they committed at the hospital. And the U.S.
attorney in New Orleans at the time, Eddie Jordan, decided that
it wasn't worth pursuing.

Mr. WESTLING. All right. Now, in this particular case, you have
indicated that you felt confident that the result that Judge
Porteous reached in issuing his more than 100-page opinion was
correct. Is that right?

Mr. AMATO. Yes.

Mr. WESTLING. When you went to the fifth circuit—I know you
didn’t handle the appeal—but lawyers went to the fifth circuit,
there were issues that were critical that related to Louisiana law
that were before the fifth circuit. Is that correct?

Mr. AMATO. Specifically to Louisiana law.

Mr. WESTLING. And the three judges who sat on that panel are
all Texas judges with no experience in Louisiana law, Is that fair?

Mr. AMaTO. They were Texas judges. I don't know what Lou-
isiana experience they have.

Mr. WESTLING. Do you know whether they had ever taken or
passed the Louisiana state bar examination?

Mr. AMATO. No, I wouldn’t know that. I really wouldn’t

Mr. WESTLING. And just so it is clear, for the benefit of those
present, Louisiana has a different body of law when it comes to just
about everything that relates to civil interaction, in terms of obliga-
tions, contract and the like. Is that fair?

Mr. AMATO. To some great extent, yes.
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Mr. WESTLING. Mr. Amato, did you ever give Tom Porteous any
money because he was a judge?

Mr. AMATO. No.

Mr. WESTLING. You gave it to him because he was your friend.
Is that a fair statement?

Mr. AmATO. Correct.

Mr. WESTLING. I have no further questions, Mr. Chairman.

Mr. ScHIFr. Mr. Amato, we have a few follow-up questions for
you. Let me pick up where counsel just left off.

You stated in your testimony that there was never a doubt in
your mind that, once the curatorships started, the money that the
Jjudge was asking for was coming out of the curatorships. Is that
right?

Mr. AMATO. Yes.

Mr. ScHIFF. Was that based on conversations you had with Mr.
Creely?

Mr. AMATO. Yes.

Mr. ScHIFF. Mr. Creely made it plain in those conversations that
t%e jl;dge was calling and he wanted the money from the curator-
ships?

Mr. AMATO. Yes.

Mr. SCHIFF. And you remember that distinctly?

Mr. AMATO. We are talking 25 years ago. I mean, how—you
know, I knew some discussion took place that—you know, that this
was something that we would have to deal with.

Mr. ScHIFF. Were you aware that the judge would call your office
periodically to find out how many curatorships he had sent over
there recently?

Mr. AMATO. No, I don’t recall him calling. I recall Mr. Creely
complaining about him calling, but I don’t recall him calling.

Mr. ScHIFF. And what were the nature of the complaints that
Mr. Creely made?

Mr. AMATO. Calling about the curators. Tom is calling about the
curators.

Mr. Scuirr. And why was he calling about the curators? What
was the gist of it?

Mr. AMATO. I guess he needed money.

Mr. ScuIrF. Was there any other purpose for him calling about
the curators?

Mr. AMATO. Not that I know of.

Mr. ScHIFF. He didn't get involved personally in finding out
whether you took out advertisements on behalf of absent plaintiffs
or parties, did he?

Mr. AMATO. I don’t know what did. I doubt it.

Mr. ScHIFF. You during the Liljeberg case had an attorney-client
relationship with Liljeberg, correct?

Mr. AMATO. Absolutely.

Mr. ScHIFF. And that relationship continues to this day, in the
sense that you are not—Liljeberg hasn’t waived its right to demand
your confidence, correct?

Mr. AMATO. That is correct.

Mr. SCHIFF. And because of the relationship, you would not be
in a position to come in to the hearing today and give us private
information about weaknesses in Liljeberg’s case, would you?
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Mr. AMATO. I don’t think so. I don’t think I could be in the posi-
tion, and I am not—I don’t think I am in a position to violate the
attorney-client privilege. And more so, I don’t think I am in a posi-
tion to discuss the Liljeberg case, because I hadn’t looked at it.

Mr. ScHIFF. What——and I want to make clear, we are not asking
you to do either, but I do want to ask you whether you consider
yourself still bound by your relationship with Liljeberg.

Mr. AMATO. Yes.

Mr. ScHIFF. You mentioned in answer to Mr. Cohen’s questions
that there were several reasons why, when the judge hit you up for
money during the fishing trip, that you gave it to him.

Mr. AMATO. Yes.

Mr. ScHIFF. You mentioned it was part friendship. You men-
tioned it was part feeling sorry for him. And you mentioned it was
part that he was a judge presiding over a major case that you had
before him, correct?

Mr. AMATO. Yes.

Mr. ScHIFF. And he asked you if you could quantify, well, how
much of your motive in giving the money was related to each of
those three things, right?

Mr. AMATO. I think we tried to get there, yes.

Mr. ScHIFF. And if I understood you correctly, you said that 70
percent—70 percent to 80 percent of the reason you gave him the
mo}rlle?y was this was a judge presiding over this case you had,
right?

Mr. AMATO. No, I thought it was the other way around. I thought
it was 10 percent to 20 percent because it was a judge who was
listening to the case as opposed to the friendship I have had with
him for—ever since he got out of law school.

Mr. ScHIFF. Well, I am glad, because I want to clarify this. So
in your estimation, then, 70 percent to 80 percent was friendship
and 10 percent to 20 percent was this is a judge presiding over a
very important case to me?

Mr. AMATO. Yes.

Mr. ScHIFF. You also mentioned, I believe in answer to Mr. John-
son’s questions, you were asked about, wasn’t this just a classic
kickback scheme? I think he asked you, but again it was sort of a
double negative, and I want to make sure we have it correct. This
didn’t differ, 1 think was his question, from a kickback scheme. Let
me ask it in the affirmative: This was really a form of a kickback
scheme, wasn’t it?

Mr, AMATO. I really don’t know how to answer that question, be-
cause there was never anything done as far as Tom sending cura-
tors, but you have got to do this for us on another case or you have
got to let Joe Smith out of jail or anything like that. I think that
would qualify as a kickback scheme. What this qualifies as, Lord
only knows.

Mr. ScHIFF. Mr. Amato, would you consider it a kickback scheme
if someone sends you business, a curatorship, with expectation you
will kick back some of that money to a person who sent you the
case?

Mr. AMATO. It would fit into that definition.

Mr. SCHIFF. So wasn’t this a classic kickback arrangement?

Mr. AMATO. Yes.
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Mr. ScHIFF. On the fishing trip, you mentioned that the judge—
well, actually, let me ask you. I don’t know if it was on the fishing
trip. You mentioned that, during the pendency of the Liljeberg
case, you had a conversation—maybe more than one conversation—
with the judge about the Liljeberg case. And you said something
very interesting. You said that the judge told you, “You’d better
prove your facts, because otherwise the fifth circuit will take it
away.” Is that what the judge told you?

So the judge didn't tell you, you needed to prove the facts to him.
You needed to prove the facts, because otherwise the court of ap-
peals would reverse, and that was his message to you.

Mr. AMATO. No, his message was, you had better have a good
case and you had better give me enough evidence that will with-
stand an appeal. And I thought that we did that.

Mr. SCHIFF. So he was telling you, you had better have enough
evidence that I can rule in your favor, otherwise, if I do, I will be
reversed?

Mr. AMATO. If T didn’t, he would be reversed.

Mr. ScHIFF. That was his

Mr. AMATO. If I proved--listen, it is not hard to explain, but I
thought we over-proved the case. We produced their executives to
testify as to how they set up a scheme to defraud my client.

Mr, ScHIFF. Mr, Amato, [ want to ask you about your conversa-
tions with the judge. I appreciate your feeling about the merits of
the case, but I just want to make sure that we have this accu-
rately. What the judge told you was not that you had to prove the
case for his benefit, that you needed to show the facts. Otherwise,
the fifth circuit would reverse him. Is that the message he gave
you?

Mr. AMATO. No. The message he gave me was, you are not get-
ting a gift. You are going to try your case, and you are going to
prove your case, and you are going to have to prove it to such an
extent that the court of appeals is going to leave it alone.

Mr. ScHIFF. Why would he mention the court of appeals? Why
woulgn’t he say, “You are going to have to prove it to my satisfac-
tion™?

Mr. AMATO. Because there is a history of the court of appeals
that every case that the Liljebergs ever had did something to over-
turn the decision.

Mr, ScHIFF. And when you asked him how is the judgment com-
ing, this was at a time when it had been under submission for
some time?

Mr. AMATO. Yes.

Mr. ScHIFF. Was this on the fishing trip?

Mr. AmaTo. No.

Mr. SCHIFF, Was it before or after the fishing trip?

Mr. AMATO. I couldn’t tell you. I really couldn’t, Mr. Schiff. You
know, you are talking stuff that happened 10, 15 years ago. And
I—sequentially, I cannot answer. I just don’t know.

Mr. ScHIFF. And when the judge told you that you needed to
prove the case or the fifth circuit would take it away, was it just
the two of you, or were there other people present?

Mr. AMATO. I don’t know. I don’t know. I don’t know who was
there.
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Mr. ScHIFF. Did you ever disclose to opposing counsel that you
had had this ex parte communication about the case with the
Judge?

Mr. AMATO. I didn’t think it was ex parte communication. We
didn’t discuss the issues. We didn’t discuss facts. We didn’t discuss
witnesses. You know, it is probably like, you know, how are you
going to vote on something? You don’t have to give a reason. You
can just—you know, I am going to vote Democrat this year or Re-
publican this year. But you don’t give a reason.

Mr. ScHIFF. I don't think the relationship of an attorney rep-
resenting a client before a judge is the same as how are you going
to vote in an election. You didn’t feel you had any obligation to dis-
close to opposing counsel that you were discussing the pendency of
a matter with the judge without any others present?

Mr. AMATO. No, I didn’t consider it a discussion of the facts of
the case or the merits of the case.

Mr. ScHIFF. When Mr. Lungren asked you about why you had
paid in cash rather than wrote a check from the firm to the judge,
wasn’t this in large part, if not exclusively, because you didn’t want
a paper trail?

Mr. AMATO. No paper trail.

Mr. ScHIFF. And, finally, you used the word unfriendly.

Mr. AMATO. I am sorry?

Mr. ScHIFF. You used the word unfriendly, that you thought you
had a good chance to prevail on the case because the judge was not
unfriendly. Similarly, you mentioned that you thought maybe one
of the reasons why you were brought into the case was because of
the wide knowledge that you had a friendship with the judge. Part
of that friendship was providing him with thousands of dollars,
wasn't it?

Mr. AMATO. I think Tom and I would have been friends no mat-
ter what, but 1 am sure he appreciated our generosity or our
friendship shown that way.

Mr. ScHIFF. 1 have no further questions.

Mr. Goodlatte?

Mr. GooDLATTE. Thank you, Mr. Chairman.

Mr. Amato, to follow up on the question of the Chairman regard-
ing your discussions with Judge Porteous about the Liljeberg case,
did you ever have any discussions with him about the potential
award in the case?

Mr. AMATO. No, never did.

Mr. GooDLATTE. Well, then how did he come to have a conversa-
tion with you in which you talked about having to prove your case,
and you characterized his message to you—I am not saying these
are his words—but you characterized his message to you as, “You
are not getting a gift.” How did you come to have a conversation
with him where he would send a message to you, “You are not get-
ting a gift. You have to prove your case”?

Mr. AMATO. Let me see if I understand the question. I think that
the message he was trying to convey was that you—if you don't
prove your case to a preponderance

Mr. GOODLATTE. I know what his message was. When did it
occur? How did it come about? How did you happen to be talking
to him?
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Mr. AMATO. I don’t know if we were at lunch or we were drinking
or what. But it came up that, you know, you had better prove your
case.

Mr. GOODLATTE. Now, you said, “you had better prove your case
or the fifth circuit is going to take it away from you.” What do you
think he meant by “it”?

Mr. AMATO. The judgment.

Mr. GOODLATTE. You had better prove your case, or the fifth cir-
cuit is going to take it away from you. How could he know that in
advance? Wasn'’t he really saying he is going to—he is going to take
it away from him, that he was giving you a judgment, but you had
better have enough evidence to sustain it or they would take it
away?

Mr. AMATO. I truly don’t understand, other than the fact that he
conveyed to me that——

Mr. GOODLATTE. Well, why wouldn’t he say to you—let me char-
acterize it a different way. Why wouldn’t he say to you, “You had
better prove your case or I am going to rule against you”? “You had
better prove your case or I am going to take it away from you”?
Why would he say, “You had better prove your case or the fifth cir-
cuit is going to take it away from you”?

Mr. AMATO. Probably because of knowing him as long as I have—
I have practiced law with him. I tried cases with him. [ tried cases
against him. I tried cases before him. I know what he expects in
a trial, in a case, and I think any good trial lawyer understands
that. What a judge expects from a—-

Mr. GOODLATTE. That is a good standard for a judge to have for
himself. Why would he be setting the standard for the fifth circuit,
rather than for himself?

Mr. AMATO. I don’t know. I just don’t know. I am just conveying
what was related to me and——

Mr. GOODLATTE. Now, in response to Judge Porteous’s counsel,
you said—he asked you, did the judge have a reputation for doing
the right thing? And you said, “Always.”

Mr. AMATO. Yes.

Mr. GOODLATTE. Is that what you thought when you were wor-
ried about breaking up your partnership because you were engaged
in a kickback scheme with the judge and he was sending curator-
ships over and you were getting this work or your partner was get-
ting this work and you were--the two of you—sending money from
the law firm to the judge? Was he doing the right thing then?

Mr. AMATO. What [ meant by that answer was that the relation-
ship we had with him never, to my knowledge, ever affected how
he ruled in any case.

Mr. GOODLATTE. But he nonetheless told you that he wouldn't
take it away, but the fifth circuit would take it away if you didn’t
prove the case?

Mr. AMATO. He must have knew something about the fifth circuit
that I didn’t.

Mr. GOODLATTE. All right. Yes, and as a judge, he was making
the decision about who got the curatorships. Is that not correct?

Mr. AMATO. On the state court, yes.
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Mr. GoopLATTE. Right. But, I mean, he is saying that he had a
different standard for himself on the state court than he had on the
Federal court?

Mr. AMATO. I presume he did.

Mr. GOODLATTE. You are saying he did have a different stand-
ard?

Mr. AMATO. I am sorry?

Mr. GOODLATTE, He did have a different standard in the state
court than he did in the Federal court?

Mr. AMATO. | hope so.

Mr. GOODLATTE. Well, why would you expect that?

Mr. AMATO. Because | know the man.

Mr. GOODLATTE. But you know that the man took legal pro-
ceedings, gave them to your law firm, with the expectation that
your law firm would provide him with cold, hard cash that he could
use for whatever purposes—it wasn’t going to the court. It was
going to his own benefit. And that would be what you knew about
him before he moved to the Federal court.

Now, on the Federal court, he says you had better prove your
case not or I will overturn it or I will rule against you. He said you
had better prove your case or the fifth circuit is going to take it
away, as if to say, you had better make me lock good with the evi-
dence you produce when I rule in your favor, because otherwise you
are not going to get very far, because the fifth circuit will take it
away from you.

Mr. AMATO. I think what he is telling me was is, you had better
make your case look good or not only will I not give you a judg-
ment, but the fifth circuit wouldn’t give you one.

Mr. GoopLATTE. Well, the fifth circuit would never get a shot at
it unless he gave you a judgment, would it?

Mr. AMATO. Correct.

Mr. GoopLATTE. All right. Now, what was the overall contingent
fee arrangement that the fellow who retained you in the Liljeberg
case—what was the overall percentage that was going to be recov-
ered if there were a judgment in favor of Liljeberg?

Mr. AMATO. I don’t know. I don’t know what any other lawyers’
percentages were or who was getting what, who was getting paid
by the hour, who was getting paid by—all I knew was, you know,
was what my fee was going to be.

Mr. GOODLATTE. Your fee was 8 percent?

Mr. AMATO. Right.

Mr. GOODLATTE. And Mr. Levenson was also brought into the
case?

Mr. AMATO. He got—and Lenny told me that he was going to get
4 percent.

Mr. GoODLATTE. Now, counsel for Judge Porteous indicated that,
when you were brought in, which was in October—I am sorry, Sep-
tember 19th of 1996, both you and Mr. Levenson entered your ap-
pearances. At that time, the case had been pending for quite a long
time and, in fact, had been assigned to Judge Porteous some 8
months before that, on January 16, 1996. You came in, in Sep-
tember, while the case was set for trial the next month.
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And the counsel for Judge Porteous said that Judge Porteous told
you that the case wouldn't be delayed. And is that right, that your
understanding?

Mr. AMATO. Of this question, yes.

Mr. GOODLATTE. Yes, that he was going to move this case along,
that the case had already been pending for 8 months before you
came in, it didn’t go to trial in point of fact until the following
June, another 9 months after it was originally scheduled, and then
a decision was not rendered for nearly 3 years after that. So the
judge wasn’t really moving this case along swiftly at all, was he?

Mr. AMATO. No, doesn’t appear to he.

Mr. GOODLATTE. And during that time, he was milking all kinds
of benefits from attorneys who were dealing with it, not only the
payment—the cash payment that was made by you and your part-
ner, but also a number of other benefits, in terms of trips and din-
ners and so on, all going on for a period of almost 3 years after he
had heard the evidence in the case. So he wasn’t trying to move
this case along swiftly.

Mr. AMATO. Apparently not.

Mr. GOODLATTE. And in the meantime, at some point, you don’t
remember when, but at some point, he said, “You had better prove
your case or the fifth circuit is going to take it away”?

Mr. AMATO. That was before I tried the case.

Mr. GOODLATTE. Before the case went to trial. But you don't
think that he was suggesting to you that you had better give him
a good hasis for making the decision, as opposed to simply telling
you that he was going to try this fairly and honestly, that he had
already decided that you were going to win the case, but you had
better give him the evidence to make it?

Mr. AMATO. No, I don't think he decided I was going to win the
case before I tried the case, and I don’'t know when he decided
whenever he was going to—he was going to rule in the case and
into whose favor.

Mr. GOODLATTE. But he took 3 years and quite a bit of payments
from you and others to get to that point?

Mr. AMATO. You would have to ask him that question. I don’t
know.

Mr. GOODLATTE. I hope to have the opportunity.

Mr. AMATO. Thank you, sir.

Mr. GOODLATTE. Thank you, Mr. Amato.

Mr. SCHIFF. The gentleman yields back.

Mr. Johnson?

Mr. JOHNSON. Yes, thank you.

It was—I think you testified earlier today that you took 2 years
off to prepare for this case. That was your testimony this morning,
correct?

Mr. AMATO. Yes.

Mr. JoOHNSON. But then—and this Liljeberg case, did the plain-
tiffs come to your office first to retain you? Were you the first coun-
sel retained on the case or signed up on the case as attorney?

Mr. AMATO. No, I was not.

Mr. JOHNSON. Who else had been——

Mr. AMaTO. I don’t know what the order was, but Ken Fonte was
their regular attorney. Don Richard, Doug Draper, then myself,
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Lenny Levenson, and Hans Liljeberg, the nephew who was a law-
yer, helped out.

Mr. JoHNSON. Would you consider this case to have been complex
litigation?

Mr. AMATO. Yes. Not complex to the extent that other litigations
are because of the number of parties, but there was—the com-
plexity was brought about by the number of medical records and
drug paraphernalia and drug dosages and how the dosages were to
take place. And, you know, they would hide records, and they
would hide all sorts of things. And, you know, that is what made
it complex.

Mr. JOHNSON. I see. Was there extensive—would you agree that
the pre-trial discovery period produced a lot of discovery in the
case? Was it massive discovery?

Mr. AMATO. Yes, there was massive discovery going on prior to
this case being tried. And there were other litigations that were
being filed in state court and other Federal courts to minimize the
effectiveness of the trial team that the Liljebergs had. They fired
the key pharmacists at the hospital, which caused all sorts of liti-
gation. You know, the discovery motions that, you know, that they
would—we would file for interrogatories and requests for produc-
tion and documents and for medical charts. And then they would
come back and didn’t, wouldnt produce it.

Then we would have to go back to the magistrate and try to get
what we needed. And then, you know, it just kept going on and on
and on, where a good deal of the time was spent preparing for trial.

Mr. JOHNSON. How long did discovery last? And how many depo-
sitions were taken?

Mr. AMATO. I couldn’t answer that, sir. I really—it has been too
long.

Mr, JOHNSON. Were you involved in the discovery process?

Mr. AMATO. Absolutely.

Mr. JouNsoN. And you don't recall whether any depositions were
taken during the course of that litigation?

Mr. AMATO. Oh, of course they were taken. I don’t know how
many. I mean, I just couldn’t tell you how many were taken. You
know, and

Mr. JounsoN. Well, let me ask you this question then. Were
there any difficulties in the discovery process that caused any of
the parties to have to file a motion to compel?

Mr. AMATO. Absolutely. We had trouble—there was an attorney
for Tenet who was in Dallas who we litigated on and on as to tak-
ing her deposition and, you know, litigated the attorney-client
privilege and what was privilege and what wasn’t privileged and
on. [ mean, it was not, you know, an easy case to put together.

Mr. JOHNSQN. What were you doing for that 2 years that were
not taking many cases? How were you using that time to prepare
for this case?

Mr. AmaTo. Well, to start with, they had truckloads of docu-
ments. We had the Liljebergs on the building on veterans highway,
and we made up a war room, and Don Richard and I would go
there almost every day and go through documents and try to have
documents match up.
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Then we hired people to put it on computers. And then, on the
weekends, the other lawyers would get together and discuss what
we found and what was going on. There was also a bankruptcy pro-
ceeding that was going on at the same time, so it was bankruptcy
stuff happening while we are trying to prepare for trial.

And I am sure I mentioned this once before, but the Liljebergs
could not hire a large law firm in the city of New Orleans for any
law firm, because Tenet Healthcare had conflicted everybody out.
Everybody was——every firm in the city of New Orleans was rep-
resented by Tenet.

Mr. JOHNSON. Well, let me ask you this question. Did Judge
Porteous rule on any of those pre-trial motions to compel discovery
or any other pre-trial motions?

Mr. AMATO. I think most of them are handled by the magistrate.

Mr. JOHNSON. Did he issue any orders himself?

Mr. AMATO. The magistrate or the judge?

Mr. JOHNSON. The judge, Judge Porteous.

Mr. AMATO. I am sure he did. I couldn’t answer. I don’t know
enough.

Mr. JOHNSON. Do you recall how the clients came out with re-
spect to those rulings?

Mr. AMATO. We won some and we lost some.

Mr. JOHNSON. And it was all during this time that you were pro-
viding cash money to the good judge?

Mr. AMATO. It was after, when his son got married, which was
in 1999,

Mr. JOHNSON. You are familiar with the term home cooking?

Mr. AMATO. Been there.

Mr. JOHNSON. Because-—I am sorry. Say that again?

Mr. AMATO. I said I have been home cooked. :

Mr. JOHNSON. Yes. So what does home cooking mean when you
are trying cases? And you have tried a bunch of cases over 35
years.

Mr. AMATO. Well, there are a bunch of places I don’t go because
the pot is too hot, but—-

Mr. JOHNSON. What do you mean?

Mr. AMATO [continuing]. Where the outsider can’t apparently get
a fair shake, because of the relationship with the judges and the
lawyers and the politicians and whatever else that goes into the
mix. And it is called home cooking. I mean, I didn’t make up the
word, but I have been home cooked.

Mr. JOHNSON. Yes, well, I will tell you, do you know of any law-
yers that have been—that were on the other side of a case that you
handled in front of Judge Porteous who were home cooked?

Mr. AMATO. Mr. Johnson, I have never won a case that the other
side didn’t think that I home cooked them. Every lawyer who ever
lost a case thinks that some shenanigans went on that caused them
to lose it, as opposed to out-lawyering them, out-working them, and
having a better case.

Mr. JOHNSON. What impact did you think that you would have
on Judge Porteous by providing him with financial favors?

Mr. AMaTO. I didn’t think any. I didn’t think any. I didn’t think
that my helping my friend would in any way affect his decision-
making.
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Mr. JOHNSON. Well, let me ask you this. If the circumstances
were reversed and you were trying a case before Judge Porteous
and-—wouldn't it—and you did not know Judge Porteous from the
man in the moon, he just happened to be the judge on your par-
ticular case, would you not have been concerned if you found out
that there was such a close relationship between my opposing
counsel and the trial judge in my case?

Mr. AmaTo. I am concerned every time I walk into the court-
room.

Mr. JOHNSON. Well, you would be concerned about that in par-
ticular, would you not?

Mr. AMATO. It would give me some concern, yes.

Mr. JOHNSON. During the motion to recuse, what role did you
play in this?

Mr, AMATO. I was in the courtroom. That was it. I didn’t prepare
the pleadings. I didn’t argue the motion. I didn’t say a word. I was
there.

Mr. JOHNSON. So you were there the whole time the motion was
being argued?

Mr. AMATO. I don't know if I was there the whole time. I prob-
ably was.

Mr. JOENSON. Was there an evidentiary hearing on that motion?

Mr. AMATO. No. No—motion.

Mr. JOENSON. Were there any oral arguments presented prior to
Judge Porteous ruling on the motion to recuse?

Mr. AMATO. | am pretty sure, yes.

Mr. JOHNSON. But you did not participate in it?

Mr. AMaTO. I did not.

Mr. JOHNSON. Did you ever hear someone during that motion for
recusal process make a misstatement about the true relationship
that you, Mr. Creely had with Judge Porteous?

Mr. AmaTo. I don’t recall any statements made at all. I don’t
know if there were misstatements or not. I just—I am sorry, Mr.
Johnson, but, you know, that is 15 years ago and a lot of water
under the bridge. I just don’t know.

Mr. JOHNSON. This entire episode was revealed to the public
when and how?

Mr. AMATO. When the Fifth Circuit Court of Appeals put on the
Internet their decision to recommend the removal of Judge
Porteous.

Mr. JOHNSON. And when was that?

Mr. AMaTO. I don’t have the exact date. It was a year, year-and-
a-half ago or something.

Mr. JOHNSON. So this was at proceedings by the U.S. attorney
down at Eastern District of-

Mr. AMaTO. This is after they decided not to indict Judge
Porteous. And then the fifth circuit had some sort of hearing and
rendered some sort of report based upon grand jury testimony and
statements that they had collected or whatever.

Mr. JOHNSON. Did you have occasion to speak with anyone in the
U.S. Attorney’s Office for the Eastern District or for any other dis-
trict with—or FBI or other investigators regarding this case prior
to the conclusion of it by the U.S. attorney?

Mr. AMATO. Yes.
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Mr. JOHNSON. You did discuss?

Mr. AMATO. I was called before the grand jury with immunity,
and I testified truthfully, and I was called before the judiciary—
fifth circuit judiciary hearing, and I testified truthfully. I met with
counsel for the Committee on three occasions, I think, you know,
three separate occasions, plus today. And I am here today.

Mr. JOHNSON. This—do you feel like you would call Judge
Porteous as a witness in your state bar notice of inquiry? Do you
think he would be on your witness list?

Mr. AMATO. I would hope so.

Mr. JOHNSON. Now, you were given immunity. Why were you
given immunity? And what kind of immunity were you given?

Mr. AMATO. It was forced immunity.

Mr. JOHNSON. Excuse me?

Mr. AMATO. Forced immunity. And why was I given it? I have
got a good lawyer.

Mr. JOHNSON. Did Mr. Creely also—was he represented by your
current attorney

Mr. AMATO. Mr. Capitelli.

Mr. JOHNSON [continuing]. At that time?

Mr. AMATO. Yes.

Mr. JOHNSON. And so both of you all were able to get immunity?

Mr. AMATO. Yes.

Mr. JOHNSON. Does this immunity apply to the filing of a crimi-
nal complaint against either one of you for being a party to a crime
or a conspiracy?

Mr. AMaTO. I presume it does.

Mr. JOHNSON. So at that time, you knew that you were in some
legal jeopardy because of the relationship that you had with Judge
Porteous?

Mr. AMATO. Yes.

Mr. JOHNSON. You—is that one of the reasons why you tried to
cover up the cash payments to him by always doing things in cash?

Mr. AMATO. Well, that all happened before any immunity came
about. So I would presume that giving him cash was probably the
easiest thing we could do. And, of course, it didn’t leave a paper
trail.

Mr. JOHNSON. Did Judge Porteous ever pay you back any of the
money?

Mr. AMATO. No.

Mr. JOHNSON. Mr. Chairman, I have no further questions at this
time.

Mr. ScHIFF. The gentleman yields back.

Mr. Amato, I know it has been a long day. I have two or three
final questions, and then we will break. I want to just follow up
on what my colleague asked you. If I understood you correctly, you
anticipate that at your state bar disciplinary proceeding that you
may call Judge Porteous as a witness? Is that correct?

Mr. AMATO. Yes.

Mr. ScHIFF. And so depending on what he says, it may have an
impact on whether you can continue to practice law?

Mr. AMATO. I doubt it.




4530

137

Mr. ScHiFF. You mentioned that you thought that Judge
Porteous had a reputation for being fair and always doing the right
thing, correct?

Mr. AMATO. Right.

Mr. ScHIFF. He wasn’t either fair or doing the right thing during
the recusal hearing, was he?

Mr. AMATO. No.

Mr. ScHIFF. The misleading statements that I read to you ear-
lier, that wasn’t either fair or the right thing for him to lead the
parties to believe that he had no cash relationship with the lawyers
in the case, was it?

Mr. AMATO. No.

Mr. ScHIFF. And by failing to inform the opposing party that he
had received cash from you over the years, didn’t the judge deprive
that party of the right to the honest services of the court?

Mr. AMATO. I think you will have to ask Judge Porteous that
question. I don’t know.

Mr. ScHIFr. Well, I am asking you the question. Don’t litigants
in a courtroom have the right to the honest services of the judge?

Mr. AMATO. I would hope so, yes.

Mr. ScHIFF. And if they have a legitimate basis to make a motion
to recuse or to appeal the denial of a motion to an appellate court,
don't they have the right to expect the judge will be truthful in pre-
senting the facts that will be the basis of that motion to recuse?

Mr. AMATO. Yes.

Mr. ScHIFF. And weren't they deprived of that when Judge
Porteous failed to inform the parties that he had received cash
from lawyers in the case?

Mr. AMATO. Yes.

Mr. ScHirF. That will conclude your testimony today. This Com-
mittee will be in recess until 10 a.m.
[Whereupon, at 5:31 p.m., the Task Force was adjourned.]
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TO CONSIDER POSSIBLE IMPEACHMENT OF
UNITED STATES DISTRICT JUDGE G. THOM-
AS PORTEOUS, JR. (PART I)—Continued

WEDNESDAY, NOVEMBER 18, 2009

HOUSE OF REPRESENTATIVES,
TASK FORCE ON JUDICIAL IMPEACHMENT
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Task Force met, pursuant to notice, at 10:04 a.m., in room
2141, Rayburn House Office Building, the Honorable Adam Schiff
(Chairman of the Task Force) presiding.

Present: Representatives Schiff, Conyers, Jackson Lee, Cohen,
Johnson, Pierluisi, Goodlatte, Sensenbrenner, Lungren, and
Gohmert.

Staff present: Alan Baron, Counsel; Harold Damelin, Counsel;
Mark H. Dubester, Consel; Kirsten Konar, Counsel; and Jessica
Klein, Staff Assistant.

Mr. ScHIFF. This hearing of the House Judiciary Task Force on
Judicial Impeachment will now come to order. Without objection,
the Chair will be authorized to declare a recess of the hearing.

Today, we will continue our examination of allegations that
Judge Porteous violated the public trust, the law and ethical can-
ons by presiding over the Liljeberg case.

Our third witness on this issue is Joseph Mole, Esquire. Mr.
Mole is an attorney with a law practice in the New Orleans area.
He is here pursuant to subpoena. He has not been given an immu-
nity order.

I will now swear the witness.

[Witness sworn.]

Thank you. You may be seated.

Task Force counsel-—just so you know the procedure today, Mr.
Mole, Task Force counsel, Mr. Harry Damelin, is going to be start-
ing by asking you questions. Members of the Task Force will then
have a chance to ask you questions, as will counsel for Judge
Porteous. Judge Porteous is present with us this afternoon, as is
his counsel.

And with that, we will begin with Mr. Damelin,

Mr. DaMELIN. Good morning, sir.

Mr. Mole, you are an attorney, correct?

Okay. And where do you practice?

Okay. And could you just generally describe what type of practice
you have, sir?

(139)
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TESTIMONY OF JOSEPH MOLE, ATTORNEY,
NEW ORLEANS, LA

Mr. MoLE. I have practiced 32 years. For most of that time, I
have handled large, complex business lawsuits, commercial litiga-
tion of all sorts, antitrust, bankruptcy, leases, contracts.

Mr. ScHIFF. Mr. Mole, you may want to move your microphone
a little closer.

Mr. MoLE. Closer?

Mr. ScHIFF. You may want to lower that microphone, and you
will need to talk very close to it so we can hear you. Thank you.

Mr. DAMELIN. Mr. Mole, did there come a time when you became
involved in the case that we will refer to as Lifemark v. Liljeberg?

Mr. MoOLE. Yes, in March 1996, the company that owned
Lifemark became my client during a search for attorneys in New
Orleans to take over an existing lawsuit. And I enrolled, I believe,
in early April 1996 as counsel.

Mr. DAMELIN. Okay. And for purposes of clarity, is it fair to say
that you represented Lifemark against Liljeberg? Is that clear?

Mr. MoLE. That is correct.

Mr. DAMELIN. At the time you became involved in the case, had
it already been assigned to Judge Porteous?

Mr. MOLE. Yes, it was with Judge Porteous.

Mr. DAMELIN. And had you ever previously had a case before
Judge Porteous either in state or Federal court?

Mr. MoLE. No, I had never had a case with Judge Porteous.

Mr. DAMELIN. Okay. And you say you got involved in the case
around March 19967

Mr. MOLE. I believe the interview with the client was in March.
I enrolled as counsel, if memory serves me, on April 5, 2006, in the
actual lawsuit, as counsel of record for the two Lifemark compa-
nies.

Mr. DAMELIN. And when you got invelved in the case, was there
a trial date already set?

Mr. MOLE. Again, if memory serves me correct, trial was set for
early November of that year, 1996.

Mr. DAMELIN. And when you got involved in the case, were Jake
Amato and Leonard Levenson already in the case?

Mr. MOLE. No, they were not. They didn’t surface until they
made a motion to enroll sometime in September, I believe.

Mr. DAMELIN. Of what year is that?

Mr. MOLE. 1996.

Mr. DAMELIN. And approximately how close to trial was it when
they enrolled or entered their notice of appearance?

Mr. MoLE. Well, when 1 briefed the issue to—with the court, I
used the term 6 weeks before trial, so that is what I think it was.

Mr. DAMELIN. At the time they entered their appearance in the
case, did you know either of the gentlemen?

Mr. MoLE. I did not.

Mr. DAMELIN. Have you come to find out since the time they en-
tered their appearance what type of fee arrangement that they had
in connection with the case? By that, I mean, was it an hourly rate
or a contingent fee basis?

Mr. MOLE. Yes, I did find out. Because the Liljeberg companies—
one or both of them—involved in the litigation were in Chapter 11



4533

141

proceedings, Mr. Levenson and Mr. Amato had to make an applica-
tion to the bankruptcy court to get their fee arrangement approved.
I found that in the bankruptcy record, and they had a contingency
fee arrangement, and it was their deal. I don’t know what their
deal between themselves was, but between Mr. Levenson and Mr.
Amato’s firm, the deal was they got 11 percent of the value of the
hospital claim that was part of the litigation.

Mr. DAMELIN. Okay. And when they entered their appearance,
Mr. Mole, did that cause you any concern? And if so, why?

Mr. MoLE. Well, as in any case, you know, especially a case as
big as that, you investigate every aspect of it. So when two new
lawyers signed up 6 weeks before trial, it raised some concerns,
and so I did what I would always do, is I did some due diligence
into who these guys were. And I made phone calls and talked to
people and developed some concerns, yes.

Mr. DAMELIN. Okay, what did you learn in the course of your due
diligence?

Mr. MOLE. I learned that—from people who would talk to me,
but didn’t want to, you know, sign an affidavit or go on the
record—that Mr. Levenson and Mr. Amato were very close to Judge
Porteous, that Mr. Amato had been his law partner, as had Mr.
Creely—Amato and Creely was the firm—and Mr. Levenson was
very close to Judge Porteous and had—I think had been to a fifth
circuit conference or two as Judge Porteous’s guest, that they fre-
quently socialized in—in the way of lunches, hunting trips, and
things like that, and that they—I also knew—well, I formed the
opinion that there was—there was a high likelihood that the case—
it was a bench trial. There was no jury. So it would be entirely a
decision by the judge in a case that had been valued as high as
$200 million for my client that the case would be handled in the
way by the judge that would be favorable to his friends, and that
was of deep concern.

Mr. DAMELIN. As a result of your due diligence and the conclu-
sions that you reached, did you then file a motion to recuse Judge
Porteous from the case?

Mr. MoOLE. Yes, after I did my investigation, such as it was, I,
of course, conferred with my client. I dealt with a lawyer in house
at Lifemark, And we decided the best course of action was to take
a shot at recusal.

Mr. DAMELIN. Okay. Had you ever filed a motion to recuse a Fed-
eral judge previously in your years of practice?

Mr. MoOLE. I believe that is the only time I have ever done it in
any court.

Mr. DAMELIN. And could you explain what the factual underpin-
ning or basis was of the motion that you filed?

Mr. MOLE. Well, usually when you file a motion to recuse, you
have to have some evidence that you present to the court—relation-
ship or a fact that you think the judge should consider in disquali-
fying himself for whatever reason.

I had no cold facts. All I had was my opinion, based upon hear-
say from people who didn’t want to be public about their opinion,
so I signed an affidavit that said pretty much what I told you, Mr.
Damelin, that there was an appearance——possible appearance of
impropriety. I argued that the judge shouldn’t be handling a case
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where two of his closest friends, if not his very closest friends, had
just signed up 6 weeks before trial, whose facts had been in litiga-
tion since 1987 in one court or another, and that I didn’t believe
they had anything to add, other than their relationship with the
judge, and that if the result came out in a certain way, it would
create an appearance that things had not been right. And that is
what 1 argued.

Mr. DAMELIN. Mr. Mole?

Mr. MoLE. And filed an affidavit to that effect.

Mr. DaMELIN. Okay, Mr. Mole, let me ask you this. At the time
of your motion, in October 1996, were you aware of the fact that
other than campaign contributions, Jake Amato and his law part-
ner, Bob Creely, had given Judge Porteous thousands of dollars in
cash while he was a state judge?

Mr. MoLE. No, I was not. If I had known that fact, I would have
made it—made it—to the court it time.

Mr. DAMELIN. Okay. Would that have been a significant fact that
you would have used in your motion to recuse?

Mr. MoLE. Obviously. I think that would have been—that would
have made the motion to recuse mandatory to be granted.

Mr. DaMELIN. Now, just a small point, but what if the money
that 1 just mentioned came solely from a Mr. Creely? Would that
still have been important to you in connection with the motion to
recuse Judge Porteous?

Mr. MoLE. Well, the firm on the pleading was Amato and Creely,
so, yes, it would have. It was the firm, not just Mr. Amato. But Mr.
Creely didn’t participate in the trial, but, yes, it would have been
very

Mr. DAMELIN. Okay. Now, did there come a time that Judge
Porteous, in fact, held a hearing with regard to your motion to
recuse?

Mr. MoOLE. Yes. Yes, we made the motion probably in September,
and the hearing was in mid-October.

Mr. DAMELIN. Now, were Mr. Levenson and Mr. Amato present
at the hearing with regard to your motion to recuse?

Mr. MOLE. Yes, they were.

Mr. DAMELIN. And at any time, either before, during or after the
hearing, were you ever informed that Mr, Amato had previously
provided Judge Porteous thousands of dollars when he was a state
judge?

Mr. MoLE. No.

Mr. DAMELIN. Would this fact have been important to you, again,
in connection with arguing the motion to recuse?

Mr. MoLE. Yes. It would have been pretty significant.

Mr. DAMELIN. Now, at the recusal hearing, Judge Porteous stat-
ed, “Yes, Mr. Amato and Mr. Levenson are friends of mine. Have
I gone along to lunch with them? The definite answer is yes.” Now,
were you aware or was it ever disclosed to you that, in fact, for a
number of years, both Mr. Amato and Mr. Levenson had regularly
been paying for hundreds of expensive lunches for Judge Porteous?

Mr. MoLE, Well, I knew from my—what I called an investigation
that they did lunch together frequently. I didn’t know the details
of that arrangement.

Mr. DAMELIN. Were you aware of the extent of that in any way?




4535

143

Mr. MoOLE. No, only what I heard on the phone from people who
were willing to talk to me.

Mr. DAMELIN. Now, did Judge Porteous, in fact, deny your mo-
tion to recuse?

Mr. MoLE. He did.

Mr. DaMELIN. Okay. And then the matter proceeded to trial
eventually?

Mr. MoLE. The trial setting of November 6th was pushed back,
and we began trial in June 1997, tried the case for—over a period
of, I believe, 6 weeks.

Mr. DaMELIN. Okay, we will get to that. We will get back to that
in a minute. But after Judge Porteous denied your motion to
recuse, did you retain an attorney named Don Gardner to become
part of the Lifemark team?

Mr. MOLE. Yes, I did.

Mr. DAMELIN. What type of practice did Don Gardner have?

Mr. MoLE. Don seemed to do mostly family law, divorces, and
personal injury type cases in Jefferson Parish.

Mr. DaMELIN. Okay. Was that in any way relevant and relative,
his experience, to the type of case that you were handling?

Mr. MoLE. No, it was not.

Mr. DAMELIN. Why was Gardner then brought in by Lifemark?

Mr. MOLE. After we lost the motion to recuse, my client and I
discussed that—and my client insisted that we try to find a lawyer
who, like Mr. Amato and Mr. Levenson, was a friend with the
judge and knew him very well. They were concerned that they
would do everything they can to achieve a level playing field.

I resisted doing that. I am not happy with the fact that we did
it. But my client insisted, and so we did it.

Mr. DAMELIN. And so was Gardner brought into the case simply
because of his relationship with Judge Porteous?

Mr. MOLE. Yes.

Mr. DAMELIN. And at the trial that subsequently proceeded, did
he play any role whatsoever?

Mr. MoLE. No, Don was there every day, but he did not take a
witness or do any argument.

Mr. DAMELIN. Based on Mr. Gardner's fee arrangement, how
much was he paid when he simply entered the case?

Mr. MoLE. He got a retainer of $100,000.

Ml:) DAMELIN. Now, when did the case eventually proceed to
trial?

Mr. MOLE. We began, I believe, in mid-June. The last day of trial
was July 31. But we didn’t try it every day in that interim. I be-
lieve there were 16 or 17 days of evidence.

Mr. DaMELIN. This was a non-jury trial?

Mr. MoLE. That is correct.

Mr. DAMELIN. Were you the lead trial counsel on the Lifemark
side of the case?

Mr. MoLE. I was.

Mr. DAMELIN. Now, during the trial, did Judge Porteous at some
point in time get involved in the questioning of your witnesses
after they had, in fact, been cross-examined by the Liljeberg attor-
neys? Did that happen during the trial?
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Mr. MoOLE. Yes, it did happen. They would occur when we put on
a strong or important witness. I or one of my partners would exam-
ine him. And I think we did a very good job at trial. And when we
do a good job with an important witness, the Liljebergs’ lawyers
would cross-examine. And typically, to my recollection and my
opinion, our witnesses did very well on cross.

Mr. DAMELIN. Did or did not de very well on cross, the Liljeberg
lawyers?

Mr. MoLE. I didn’t feel they laid a glove on them. But Judge
Porteous would question my witnesses. And, as you know, judges
are allowed to question witnesses, especially in a bench trial, but
I felt that the judge had gone too far in cross-examine and done
some damage. So I was determined at some point to object or ask
the judge for some relief from what I—the damage I thought he
had done, because the judge with the black robe is pretty hard for
a witness to resist.

Mr. DAMELIN. Okay. So at some point during the trial, when
Judge Porteous was examining witnesses that you had called and
examined and Liljeberg had cross-examined, did you, in fact, raise
an objection to the judge?

Mr. MoLE. Yes. After he had done that to three or four of my wit-
nesses, there was a particularly important witness named Steve
Fouche. He was an intelligent man. He was a pharmacist, but he
was relatively unsophisticated as far as the trial went. He did a
very good job on direct, survived cross very well, and then the
judge went into him with some questions.

When Judge Porteous finished his questions, I stood up and said,
“Judge, may I follow up?” And I remember Judge Porteous’s re-
sponse was, “Nobody follows me up.” And I said, “Well, then,
Judge, with all due respect, I object. I think you have gone too far
with these questions.” And it is a little bit of a blur after that, but
I recall that he got very incensed. And at some point, we had bench
books on the bench, that we had given the judge, big, black binders
of documents. He would pick up several of them and threw them
like a soccer ball toward me in anger. That was on a Thursday
afternoon.

Mr. DAMELIN. He physically threw the binders at you?

Mr. MoLE. Well, I mean, I don’t think there was any realistic
possibility he would get them as far as I was. It was about the
same distance as I am from Mr. Schiff. But whether he was throw-
ing at me, [ don’t know. But it was in my general direction.

Mr. DAMELIN. Okay. And then what happened after he threw the
binders?

Mr. MoOLE. You know, it is—it is—it was the end of the day. We
stopped court. There was no trial on Friday. It was Thursday after-
noon. We came back Monday, and the judge ruled on my objection.
He had written an opinion, read it into the record—my objection
to his questions, but then allowed me to follow up with the witness,
and then we went on to the trial. Over the weekend, no one was
willing to stand close to me.

Mr. DAMELIN. You have done a lot of trial work over the years.
Has anything like that ever happened to you before?

Mr. MOLE. No, I have made judges angry before, but no one has
thrown things at me in court.
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Mr. DAMELIN. As the trial concluded, Mr. Mole, did you feel that
you had clearly proven your case?

Mr. MOLE. Yes, well, lawyers always feel they do a good job, but
I felt we had—it was a slam dunk. I think we had—to use another
metaphor, pitched a shutout. I thought it was not a close case. It
was a difficult case, long, but I think we had done a very good job.

Mr. DAMELIN. Now, the judge had this case under advisement for
quite a long period of time. Is that correct?

Mr. MOLE. Yes, I think almost 3 years.

Mr. DAMELIN, Now, let me ask you this. During the time that
this case was under advisement, from July 1997 until the judge
issued his opinion in April of 2000, did you know that Mr. Amato
and Mr. Levenson took Judge Porteous out to lunch on a number
of occasions?

Mr. MoLE. No, I had no knowledge of that.

Mr. DAMELIN. Did you know that Mr. Amato and Mr. Levenson
contributed money to Judge Porteous to help pay for some type of
intern or externship for one of Judge Porteous’s sons?

Mr. MoLE. No one told me that.

Mr. DAMELIN. Did you know that Judge Porteous requested
mongy from Amato and that Amato had given him about $2,500 in
cash?

Mr. MOLE. No, I didn’t know that.

Mr. DAMELIN. Did you know that Amato had paid about $1,500
for a party to celebrate Judge Porteous’s fifth year on the bench?

Mr. MOLE. No, I didn’t know that.

Mr. DAMELIN. Okay. And with regard to Mr. Levenson, did you
know that he had, in fact, traveled to Washington with Judge
Porteous at the end of January 1999, that he traveled to Houston
with Judge Porteous in April 1999, that he was in Las Vegas with
Judge Porteous in October 1999, and that Levenson and Judge
Porteous went on hunting trips together, including a hunting trip
to a hunting lodge in December 19997 Did you know that?

Mr. MoLE. No. All of those things were the things I—sort of
things I feared were happening or would happen, but had—I had
no knowledge of.

Mr, DAMELIN. Would any or all of those things had been impor-
tant to you to know while that case was under advisement?

Mr. MoLE. Certainly.

Mr. DAMELIN. Okay. Now, at the recusal hearing in 1996, Judge
Porteous said that he would let you know if anything ever came up
which in his mind might be a cause for recusal? That is in the
transcript of the recusal hearing. Now, did Judge Porteous, his sec-
retary, his courtroom clerk, or anyone else ever let you know about
any of the above-mentioned events that I just pointed out to you?

Mr. MOLE. No. No one ever informed me of those facts.

Mr. DAMELIN. Now, you got Judge Porteous’s decision in April of
2000. What was your reaction when you read that decision?

Mr. MOLE. You know, I was not surprised with the outcome.
Some aspects of it were unusual in the remedies that Judge
Porteous fashioned.

Mr. DAMELIN. When you say you weren’t surprised with the out-
come, you had previously said you thought you had pitched a shut-
out, so what do you mean you weren’t surprised with the outcome?
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Mr. MoLE. I felt we would lose. 1 felt that the playing field
wasn't level. I didn’t have any confidence that we would get what
I considered a victory, which was to keep the hospital and sever
the relationships between the Liljebergs and my clients.

Mr. DAMELIN. So was Judge Porteous’s decision, the one he ren-
dered in April, a loss for you and your client?

Mr. MOLE. A very big loss. He had given the hospital—it is a con-
voluted story, by my clients own the hospital. It is a nice, large
hospital in suburban New Orleans that had previously been owned
by the Liljebergs. He had ordered the hospital be given back to the
Liljebergs, not a remedy that had even been requested, but it was
a valuable hospital.

Mr. DAMELIN. Okay. Now, based on the judge’s decision and your
understanding of the contingent fee arrangement that Amato and
Creely had, approximately how much did they stand to make if
Judge Porteous’s decision was allowed to stand?

Mr. MOLE. Well, based on their fee arrangement of 11 percent,
they were to get 11 percent of the value of the hospital claim. At
trial, Mr. Amato and Mr. Levenson’s expert valued the hospital in
a range of between roughly $50 million and $75 million, so their
fee would have been 11 percent of that figure. My math is some-
where between $5 million and $8 million.

Mr. DaMELIN. Okay. Now, did you appeal Judge Porteous’s deci-
sion to the Fifth Circuit Court of Appeals?

Mr. MoLE. We did. The client and I located a firm who had a
good relationship with Lifemark, a Texas firm, Haynes and Boone,
who did the lion’s share of the work on the appeal, but I partici-
pated actively in it.

Mr. DAMELIN. Okay. And the fifth circuit eventually reversed
that decision, did they not, Judge Porteous’s decision?

Mr. MoLE. Yes, Judge Porteous’s decision was, 1 believe, 108
pages, and theirs was 116.

Mr. DaMELIN. Okay. And was that reversal in the fifth circuit—
did you view that as a win for you and your clients?

Mr. MOLE. Yes. It was a resounding win.

Mr. DAMELIN. Okay. Now, an issue has been raised in the course
of the hearing so far that the panel of fifth circuit judges that ruled
that decision—that made that decision were from Texas and they
didn’t understand or misinterpreted Louisiana law. How would you
respond or how do you-—how do you respond to that observation?

Mr. MOLE. Gee, the fifth circuit is a highly respected circuit. Lou-
isiana law is not that unusual. I mean, people use the Napoleonic
code, lawyers do, to try to intimidate clients into hiring Louisiana
lawyers, but it is not that different anymore, We hired, as a lawyer
on our side, Louisiana’s foremost expert on the real property trans-
actions, Max Nathan, a lawyer who had taught me in law school.
We made the arguments that the fifth circuit accepted under Lou-
isiana law. The fifth circuit handles——it is a three-state circuit, so
it handles a very high proportion of Louisiana cases every day, so
it knows Louisiana law well.

What else? The judge who wrote the opinion, Judge
Higginbotham, is perhaps the sharpest and most respected mind on
the fifth circuit. I think he is been considered for the Supreme
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Court before. He is a little old now, but he is a very good judge.
That just doesn’t resonate with

Mr. DAMELIN. So you don’t think that that group of three judges
on the fifth circuit misunderstood or didn’t understand Louisiana
law?

Mr. MoLE. And they also hire very talented clerks from all over
the country. They get the pick of the crop, so—I am not even sure
that is right that all three judges were from Texas, but I am sure
Judge Higginbotham, I think, is a Dallas lawyer originally.

Mr. DAMELIN. Okay. In—in all of your years of practice, Mr.
Mole, do you ever recall being involved in a case where an appeals
court used such harsh language as the fifth circuit did here in re-
versing a trial judge’s decision?

Mr. MoLE. I only have my own experiences, but I have never
seen an appeals court use language like the fifth circuit used to de-
scribe the opinion. The thing that does resonate with me is the
term they used, “made up out of whole cloth.” That pretty much
matched my view of what had happened in the district court.

Mr. DaMELIN. Okay, Mr. Mole. Thank you. I have no further
questions.

Mr. ScHIFF. Thank you.

Mr. Mole, I would like to ask you a number of follow-up ques-
tions, First, as a threshold matter, you came in, you were brought
in to the Liljeberg case in March, and the case at that time was
set for November. Is that right?

Mr. MoLE. That is correct.

Mr. ScHIFF. So you were brought in more than half a year before
the trial date?

Mr. MoOLE. Yes, that was a problem. We had to scurry to assimi-
late an enormous amount of history. We succeeded in being able to
take a lot of depositions, some that had already been—already been
taken, so we did a lot of work.

Mr. ScHIFF. There was a suggestion in questioning yesterday
that both you and Mr. Amato and Levenson were all new arrivals
on the case prior to the trial, but that wouldn’t be correct, would
it?

Mr. MoLE. Well, I mean, I—the time period is what it is. I got
in, in early April, and he got in, in mid-September. So it is—but
we did put a lot of lawyers on it, a lot of paralegals, and spent—
you know, I have never had just one case at a time, but 1 pretty
much spent all the time I could on that case for whatever the inter-
val is. And we ended up postponing the trial until June, so that
worked out.

Mr. SCHIFF. So you were brought in more than 6 months prior
to trial? And Mr. Amato was brought in only about 6 weeks from
trial?

Mr. MoLE. That 1s correct.

Mr. ScHIFF. It would be unusual to bring in new lawyers 6 weeks
before a complex trial, wouldn’t it?

Mr. MOLE. It was. And the existing Liljeberg lawyers had a long
history with the case, and they were all specialists in the areas
that they were handling, Don Richard and Doug Draper, who han-
dled the bankruptcy and technical issues.
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Mr. ScHIFF. I want to ask you about the recusal hearing. Judge
Porteous during the hearing stated that “a lawyer who reasonably
believes that the judge before whom he is appearing should not sit
must raise the issue so that it may be confronted and put to rest.
Any other course would risk undermining public confidence in our
judicial system. I cite that so everyone understands that I recog-
nize my duty and obligations and that I am fully prepared to lis-
ten.”

Did the judge indicate to you that he at least understood the law,
in terms of what he was required to do on a recusal motion?

Mr. MOLE. Yes.

Mr. ScHiFF. He knew what the appropriate standard was?

Mr. MoOLE. Yes, he seemed to understand, and we certainly
briefed it thoroughly. It is a very difficult thing to do, to ask a
judge to recuse themselves.

Mr. ScHIFF. When he went on to say, “Yes, Mr. Amato and Mr.
Levenson are friends of mine. Have I ever been to either one of
them's house? The answer is a definitive no. Have I gone along to
lunch with them? The answer is a definitive yes. Have I been going
to lunch with all of the members of the bar? The answer is yes.”

When the judge made those statements, was he, in your opinion,
trying to give the impression that, yes, they were friends, but not
unlike every other member of the bar that he had lunch with?

Mr. MoOLE. That was my impression.

Mr. ScHirFF. When you pointed out, Mr. Mole—you said, “The
public perception is that they do dine with you, travel with you,
that they have contributed to your campaigns.” The judge re-
sponded, “Well, luckily, I didn’t have any campaigns, so I am inter-
ested to find out how you know that. I never had any campaigns,
Counsel. I never had an opponent.”

He then goes on to say, “The first time I ran, 1984, I think is
the only time when they gave me money.” Was it your impression
from what the judge was saying that he was making the claim that
he had only received money once and that was back in 1984?

Mr. MoOLE. In the form of campaign contributions.

Mr. ScHIFF. Now, you were concerned about campaign contribu-
tio?ls because that might affect the way he presided over the case,
right?

Mr. MoOLE. Yes, but I know from experience that campaign con-
tributions are not a reason to ask for a recusal, because in Lou-
isiana, we have elected judges, and the fact that the lawyer has
contributed to the judge that he is trying a case to is not grounds
for recusal. But in Judge Porteous’s case, he was a Federal judge.
All T had to work with was the fact that there are public campaign
records that told me that Jake Amato and Lenny Levenson had
given him some money, so I raised that.

Mr. ScHIFF. Now, all you had to work with was the campaign
cash issue, because you were unaware of the fact that Mr. Amato
and his partner had given somewhere between $10,000 to $20,000
in personal cash to the judge, right?

Mr. MOLE. Yes. Part of the way I pitched the recusal—and it was
a very difficult thing to word, was, “Judge, you disclose to us, be-
cause we don't have records, what the relationship is in full. And
if you are comfortable with it, then it will work. And if it is—if you
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are not, then I have a point that you need to address.” And that
was—I was hoping he would make disclosure.

Mr. ScHIFF. Now, I take it that, had you known of the relation-
ship where as a state judge, he would send curators to the Amato-
Creely law firm, and they would kick back some of the money from
those curatorships to the judge, if you had known of that relation-
ship, that would have been much more significant to you than any
campaign contribution, in terms of the recusal motion.

Mr. MoLE. That has all kinds of implications. Yes, that would
have been a serious concern. I may have had—that that would
have been a serious concern, yes.

Mr. SCHIFF. At another point in the hearing, the judge said to
you, “You haven’t offended me, but don’t misstate. Don’t come up
here with a document that clearly shows well in excess of $6,700
with some innuendo that that means that they gave that money to
me. If you would have checked your homework, you would have
found that that was a Justice for All program for all judges in Jef-
ferson Parish, But go ahead. I don’t dispute that I receive funding
from lawyers.”

When the judge said that, he was taking issue with your sugges-
tion or characterization that money had gone to him when, in fact,
it had gone to all the judges, right?

Mr. MOLE. That is correct. Yes, I remember that.

Mr. ScHIFF. And he was basically saying you hadn’t done your
homework, right?

Mr. MOLE. That is—yes. But from the campaign records, all 1
saw was the number and his name. And it hadn’t been properly ap-
portioned, but he was correct. It was a mistake, in fact.

Mr. SCHIFF. Given what—what you know now in terms of the re-
lationship between Mr. Amato and the judge, where over a period
of time, he had given the judge thousands of dollars, do you con-
sider it misleading that the judge accused you of not doing your
homework for suggesting that he had gotten campaign cash, when,
in fact, he had received a tremendous amount of personal cash?

Mr. MoLE. I felt he should have disclosed those things. And I
think, in context, it was an omission that was material that he
should have made and should have told us, yes, what the financial
relationship was and had been. I do think it was a misrepresenta-
tion.

Mr. SCHIFF. By suggesting that he had never gotten campaign
cash and not disclosing the fact that he had gotten a lot of personal
cash, do you feel that he misled you?

Mr. MOLE. Absolutely.

Mr. ScHIFF. The court goes on to say, “I have always taken the
position that if there was ever any question in my mind that this
court should recuse itself, that I would notify counsel and give
them the opportunity if they wanted to ask me to get off. Did the
court give you that opportunity?

Mr. MoOLE. No.

Mr. ScHiFF, Do you feel that you were deprived of the right to
honest services of the judge?

Mr. MoLE. I think my client was, yes. I think my client was mis-
treated by the system—or by the judge on that level.
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Mr. ScHIFF. Now, you mentioned that your client insisted that
you bring in Mr. Gardner.

Mr. MOLE. Yes.

Mr. SCHIFF. And this was a step you were reluctant to take?

Mr. MoLE. That is correct.

Mr. ScHIFF. And the reason you brought Mr. Gardner in was you
needed to offset the advantage you felt the other party had in
bringing in two friends of the judge?

Mr. MoLE. That is correct. And part of the reason—there are a
lot of reasons for it, but that is essentially it. We were trying to
achieve a level playing field, to get a source of information, yes.

Mr. SCHIFF. And, Mr. Mole, do you consider that a corruption of
the system, too, that both you and the opposing party felt they
needed to bring friends of the judge in as counsel?

Mr, MoLE. I am sorry. I didn’t hear the first part of your ques-
tion.

Mr. ScHIFF. Do you feel that—that also is a corruption of the sys-
tem, where in order to have a level playing field or secure some ad-
vantage, that either you or the other party or both have to bring
in friends of the judge as counsel on the case?

Mr. MoOLE. I do. It was deeply offensive to me as a lawyer that
the case depends on something other than the facts and the law.

Mr. ScHIFF. Now, you knew by reputation that Mr. Gardner had
a relationship with the judge, was a friend of the judge?

Mr. MoLE. Well, once my client said we needed to get someone
else who is a friend of the judge, I began looking around and mak-
ing phone calls again. And I found Mr. Gardner that way. I inter-
viewed him, and that is basically the selection process.

Mr. ScHIFF. Now, were you aware that Mr. Gardner at some
point had also given cash to the judge?

Mr. MOLE. No, I was not.

Mr. SCHIFF. My—our counsel made reference to a trip to Las
Vegas during the Liljeberg case. Were you aware Mr. Gardner had
also gone on that trip?

Mr. MoLE. No. Don told me he was quite close to the judge and
they would go to dinners where he would provide wine—you know,
and entertain the judge, and participate in social events with him,
But I didn’t know that he had given him meney or the extent of
how much money he gave him or what he paid for or what the—
what the social arrangements were. Frankly, I didn’t want to know.

Mr. ScHIFF. During the course of your research for your client to
find another lawyer to bring into the case, did other lawyers in the
community ever tell you that they were aware of attorneys giving
money to the judge?

Mr. MOLE. No one ever told me that. People were always very
careful. Some people wouldn’t—frankly, wouldn’t talk to me about
it. When I told him what my problem was, they would say, “I can’t
talk to you about that.”

Mr. ScHIFF. During the—the time when the Liljeberg case was
under submission, we heard testimony yesterday that Mr. Amato
had a conversation with Judge Porteous, a private conversation, in
which the judge said, “You had better prove your case, or the fifth
circuit will take it away from you.” Were you aware of this con-
versation?
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Mr. MoLE. No, I was not.

Mr. ScHIFF. Do you consider it appropriate for the judge and op-
posing counsel to have a—to have a private conversation about a
case that is under submission?

Mr. MoLE. Absolutely. You know, my first job as a lawyer was
clerking for an old Irish Federal judge who would never talk to a
lawyer on any level if he had a case with them. I don’t think ex
parte communications are proper, certainly not about the case
itself.

Mr. ScHIFF. [ just want to make sure I have heard your original
answer correctly. So your view is it is improper to have that kind
of ex parte contact?

Mr. MoOLE. Absolutely.

Mr. ScHIFF. And how do you—in the context of the Liljeberg case,
how would you interpret a statement, “You had better prove your
factsr; because otherwise the fifth circuit will take it away from
you”

Mr. MoLE. I think you are asking me to interpret someone else's
thoughts. But with that statement, I would interpret it as the
judge was concerned that what he did was supportable by a record
so that it wouldn’t be reversed on appeal. And, you know, there
was a sense in the trial that I was straining to make that impos-
sible, to make a record that couldn’t be supported—a ruling for the
Liljebergs. So I think there was some sense that it was going to
be a difficult thing for the judge to do.

Mr. ScuIFr. Can you explain that, though? You know, what 1
think is kind of perplexing to us is the idea that the judge has to
struggle to reach a decision that the court of appeals can uphold.
You said that it—it was—you were straining to demonstrate during
the trial facts or bring out facts that would not allow a judgment
to be held. Can you explain what you mean by that?

Mr. MoLE. Well, for example, on the hospital claims, the
Liljebergs have lost their hospital, and my client had bought it at
a foreclosure sale. And they sued my client in a posture as a plain-
tiff for the value of the hospital. And their expert witness was—
I felt we had destroyed him on cross-examination. His opinion as
to the value of the hospital was unsupported and foolish.

And that meant the judge, in my opinion, knew that if he gave
the $75 million as an award for the loss of the hospital, there was
no evidence ar even expert opinion to support that. And yet—and
when he wrote the opinion, he got around that by simply ordering
us to give the hospital back to the Liljebergs, something that is to-
tally unsupportable, but that is—that was my objective, is to make
the record so bulletproof there was no way to support any result
other than what we thought was appropriate.

Mr. ScHIFF. Now, the remedy of giving the hospital back to the
oppc‘;sing party, was that a remedy that was asked for in the litiga-
tion?

Mr. MoLE. That was the most stunning part of the opinion. No,
it wasn’t even requested by any party that I remember. It was real-
ly surprising.

Mr. SCHIFF. And was the first time that you learned of this when
the opinion came out?
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Mr. MoLE. I remember very well turning to that page and say-
ing, “This is—holy cow. This is really unusual.”

Mr. ScHIFF. So during the litigation, opposing counsel and the
opposing party were seeking damages, but in the judge’s order, the
judge awarded the hospital to the other party?

Mr. MOLE. Yes.

Mr. ScHIFF. And at no time in the pleadings or in arguments of
counsel did the opposing party actually ask for that remedy?

Mr. MOLE. To my recollection, no. We were so—I was totally
stunned and surprised by that particular aspect of the opinion.

Mr. ScHIFF. Did you ever learn beyond your suspicions why
Amato and Levenson were brought in?

Mr. MoLE. Only from these proceedings, from the subsequent
proceedings. I testified in the fifth circuit in that proceeding with—
the fifth circuit’s judiciary commission, or whatever the term is, in-
vestigated and made a recommendation to this body. And I had the
same sort of questions you have asked that suggested these things
have happened, but other than that, I have no direct knowledge of
them.

And 1 testified in the grand jury hearings, but I dont believe
there is any suggestion there.

Mr. SCHIFF. Just one last question before I turn it over to my fel-
low colleagues. You mentioned that you weren't surprised by the
outcome in the case. What was it about the nature of the trial or
the—the judge’s conduct of the trial that led you to believe you
were going to lose in the end, notwithstanding your feeling about
the merits?

Mr. MoOLE. You know, after trying a lot of cases, you just get a
feeling when it—it is hard to isolate the factors, but there was the
reputation that I had learned of before trial.

Mr. ScHIFF. And what reputation are you talking about?

Mr. MoLE. Of the relationship between Judge Porteous and these
two lawyers. Judge Porteous came from a state court bench. He
had been a state court judge in—in Jefferson Parish, which has a
history of corruption. So that confirmed or reinforced my concern
about a corrupt result.

The attitude of the lawyers, the flow of the trial, you know,
Judge Porteous is a strong personality and a good trial judge, in
the sense that he knows the rules of evidence. He is decisive. So
I can’t say the trial made me feel like he was leaning on me, but
nonetheless, I felt just an instinct that, you know, this is—this is—
I know where this is going to end up, and my remedy is going to
be in the court of appeal.

Mr. ScHIFF, Thank you. That is it for me.

Mr. Goodlatte?

Mr. GoobLATTE. Thank you, Mr. Chairman.

Mr. Mole, you—in response to questions from Mr. Damelin and
from the Chairman, you indicated you believe that Judge Porteous
had a duty to disclose during the hearing on your motion that he
recuse himself of the payments that he had received from the attor-
neys on the other side. And I presume—perhaps you answered this.
I presume that as this case drug on for a long period of time after
the case was tried and these other payments were received, I pre-
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sume you felt that he would have had a duty to have disclosed that
to the parties in the case, as well. Is that correct?

Mr. MoOLE. Yes. While the case was under submission would have
been a particularly sensitive period—things happen that affects the
outcome.

Mr. GOODLATTE. Doesn’t Judge Porteous’s failure to notify the
parties after these events—alfter, in fact, he said he would do so—
amount to a fraud on the court?

Mr. MOLE. I have never been a judge, so I don’t reach legal con-
clusions, but my opinion is it was a fraud on my client.

Mr. GOODLATTE. And that that is a-that is in~—in fact, a part
of a judicial proceeding over which he was the presiding officer that
would be, in fact, more than a fraud on your client. It would be a
fraud on our judicial system, would it not?

Mr. MOLE. Yes, I would tend to agree with you, yes, but it is not
my decision.

Mr. GOODLATTE. What was your reaction when you read Judge
Porteous’s opinion in the Liljeberg case?

Mr. MoOLE. You know, I remember where I was when I read it.
I was in court to try another case in Jefferson Parish, and some-
body brought it over to me, before BlackBerries. I think this was
in, what, 2000—yes, 2000. And I remember flipping through it,
standing there and saying, “Jeez, he hit us there, he hit us there,
he hit us there,” so there were a number of claims. It was a very
big case. And when I got to the decision on the—on the hospital,
my reaction was, “Well, that is good. This is so off-the-wall it is
going to be easier to shoot at the whole opinion on appeal. This is
so unbelievable as a result, that he would simply take the hospital
and give it back to the Liljebergs. I have to look at this, but I don't
think there is any support to that.”

Mr. GOODLATTE. But did your original concern about his relation-
ship with the attorneys and your motion to have him recuse him-
self come back to mind, as you read that opinion?

Mr. MoLE. You know, I am—I am a trial lawyer, so I am only
result-oriented. At that point, I was focused on, “Okay, let’s get on
to the appeal.” I put all that time in.

Mr. GOODLATTE. Knowing what you know now, which is more
than what you knew then, about the relationship between the
judge and the attorneys, do you believe that the decision was based
solely on a reasonable interpretation of the relevant law? Or do you
think it was influenced, at least in part, by his relationship with
others?

Mr. MoLE. I think it is the latter. You know, yesterday, I
watched in the conference room as Mr. Amato testified. And, you
know, I heard all those facts, but hearing Jake say them, it sort
of took my breath away.

Mr. GOODLATTE. Were you familiar with the conversation that
Mr. Amato testified to yesterday about his conversation with the
judge in which he basically said, “You had better make your case,
or the fifth circuit will take it away from you™?

Mr. MoOLE. You know, that rang true, from based on—on what
I saw and believe.

Mr. GOODLATTE. Were you surprised or concerned about the
length of time it took the judge to decide this case, almost 3 years
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from the time you went into court until he rendered an opinion?
Is that common?

Mr. MoLE. No, it was very unusual. It was very hard on my cli-
ent. But it was always puzzling as to why it was taking so long,
because that didn’t benefit anyone.

Mr. GOODLATTE. So were there any efforts made to determine—
you know, to contact the court and ask the judge, “Why are you
taking so long to render an opinion?” Or were you worried that
that might have an adverse effect on his decision?

Mr. MoOLE. You are always careful about contacting a judge who
has got your case in his hands. I called Don Gardner, the lawyer
we had hired, and said, “Do you know what is going on? Have you
seen the judge?” And his reaction was, “Don’t know. He is taking
a long time. It is a hard case.”

Mr. GOODLATTE. When you retained Mr. Gardner, Mr. Gardner
was paid a retainer of $100,000
Mr. MoLE. That is correct.

Mr. GOODLATTE [continuing]. Was that based against any hourly
work or simply based upon him showing up in court and doing
what you ask him to do during the court of the trial?

Mr. MoLE. That was a retainer that he was going to keep no
matter what.

Mr. GOODLATTE. And did he have any contingency arrangement?

Mr. MOLE. Yes, there was—his fee went up, as the result got bet-
ter for us, to a maximum of $500,000. And part of my thinking on
agreeing to that was, I wanted to make him have an interest in the
case, because I wanted to be able to trust him to be interested in
the outcome when he became involved. And I was hoping that pres-
sure from both sides, of having friends on both sides would cause
the judge to step aside. There was also a payment that Don would
get if the judge did recuse himself.

Mr. GOODLATTE. Now, you said that, during the trial, Judge
Porteous on several occasions examined or cross-examined your
witnesses after you had put them on and after the Liljeberg attor-
neys had questioned those witnesses.

Mr. MoLE. That is correct.

Mr. GOODLATTE. That is not entirely unusual. Judges do ask
questions in cases, don’t they?

Mr. MOLE. Absolutely. And he did—he did that to at least one
of the Liljeberg witnesses that I recall, laid into him pretty well.
He has a strong personality.

Mr. GOODLATTE. I think that is all the questions I have, Mr.
Chairman. Thank you.

Mr. ScHIFF. The gentleman yields back.

Ms. Jackson Lee?

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

And, Mr. Mole, thank you for your presence here. Some of the
questions I may pose may have already been answered, but let me
try to sort of lump them together and pose a series of questions to
you.

First, let me ask you this. Did you ever give anything to Judge
Porteous, any—anything, a gift?

Mr. MoLE. No, I have never given him anything, never taken
him to lunch, never——
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Ms. JACKSON LEE. Did you ever—did you ever take him to lunch?

Mr. MOLE. Never.

Ms. JACKSON LEE. Did you ever give him cash?

Mr. MoLE. No.

Ms. JACKSON LEE. Did you ever go hunting with him?

Mr. MoLE. No.

Ms. JACKSON LEE. Would you ever give things of value of the na-
ture that 1 just asked to a judge, period, or if you had a case before
he or she?

Mr. MOLE. No. I have contributed to judges’ campaigns, but that
is the limit of what I have done with a judge.

Ms. JACKSON LEE. And you had a case before him. Could you
just—the case involved what issue? The case that you had before
him involved what issue?

Mr. MoLE. Before Judge Porteous?

Ms. JACKSON LEE. Yes.

Mr. MOLE. It was a very old dispute. The Liljebergs are a family
in New Orleans. They are originally pharmacists. They obtained a
license to build a hospital in New Orleans in the suburbs in the
early 1980’s, and they didn’t have the money or the expertise to
build or run it, so they hired Lifemark to build it, to finance it, and
then Lifemark leased the hospital from them, and they had a con-
tractual arrangement with Lifemark to run the pharmacy in the
hospital for a profit. And then they had a mortgage on the hospital
that was held by Lifemark.

And so all those relationships went bad almost immediately. The
litigation began in 1987 in state court over pharmacy payments.
The Liljebergs got into other financial trouble with other lenders
in the 1980’s and early 1990’s and lost their hospital to Travelers,
who had financed their medical office building. So by the time we
got to trial, the litigation was over the loss of the hospital, which
they blamed on my client.

Ms. JACKSON LEE. Which is Lifemark?

Mr. MoLE. Lifemark. And over how much money Lifemark owed
them for running the pharmacy. And the claims there varied be-
tween—I think the judgment value of Judge Porteous’s judgment
was about $15 million. The Liljebergs sought up to $30 million or
$40 million.

Ms. JACKSON LEE. So this was a case long in brewing and very
important and very complex?

Mr. MOLE. Yes.

Ms. JACKSON LEE. A lot of documentation, a lot of work that
would go into it for your preparation?

Mr. MOLE. Absolutely, yes.

Ms. JACKSON LEE. And I understand that, in the course of work-
ing on this case, there was a decision to hire Don Gardner. And for-
give me if you have answered this, but I just want to try and rein-
force the point. How much was Mr. Gardner paid for simply enter-
ing into the contract?

Mr. MoLE. One hundred thousand dollars.

Ms. JACKSON LEE. And it was a complicated case. Could you
poin]; out to any precise expertise that Mr. Gardner had for this
case’

Mr. MOLE. None.
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Ms. JACKSON LEE. And did he assist you, did he examine any
witnesses?

Mr. MoLE. He did no work at trial. I talked to Don quite a bit.
You know, he gave me some insight into Judge Porteous’s person-
ality and likes and dislikes that might help us with witnesses and
how we pitch certain issues, which was helpful.

Ms. JACKSON LEE. But minimal?

Mr. MOLE. Yes.

Ms. JACKSON LEE. A minimum. Do you think that your clients
were influenced—or let me just ask this. Did Mr. Gardner have a
relationship with Judge Porteous?

Mr. MOLE. Yes.

Ms. JACKSON LEE. Do you think your clients had any under-
standing of that? And was there some consideration of that fact?

Mr. MoLE. I would say that is the only reason he was hired.

Ms. JACKSON LEE. Would you think that the value of Mr. Gard-
ner’s services—and let me clarify that or qualify that by saying this
is not a trying of Mr. Gardner. I am sure that he is a well re-
spected lawyer. But let me try to find out, was the compensation
equal to the services rendered?

Mr. MoLE. You know, it was a risk taken by him to get involved,
and it was a risk taken by my client to pay him that much money.
I don’t think the fee was unearned in that sense. I think it was—
it was earned. A difficult situation, and I am not—you know, not
happy about it.

Ms. JACKSON LEE. Let me try to put it in a different way so
that—certainly, counsel can provide a variety of support, but did—
did the—the level of work, intensity of work equal to the purpose
or for his being retained?

Mr. MoLE. Well, in a sense, Ms. Jackson Lee, Don is a very ac-
tive lawyer. He is the kind of guy who is in court every day, who
has a dozen files in his briefcase, and has lots of people in the mid-
dle of divorces who want his constant attention. I will say this for
him: He was very diligent in being in court and being available and
being supportive. You know, I like him, enjoyed his company, but
he had to give all that up, so I don't know how much in fees he
lost and how much in clients’ goodwill he lost, but it was worth—
worth it to my client to pay him that much to give that up.

And so, I mean, the bargain was what they made, and, you
know, I wouldn’t—I wouldn’t say the fee was unearned. I think
he-—he gave us what we asked for. And——

Ms.?JACKSON LEE. But it was a decision of the client and not of
yours?

Mr. MoOLE. I ultimately went along with the client, but if I hadn’t
agreed to do it, they would have found another lawyer. I would
have lost the case.

Ms. JACKSON LEE. Did Don Gardner ever tell you that he saw
Amato’s partner, Creely, in Las Vegas with Judge Porteous at his
son’s bachelor’s party?

Mr. MoLE. No, I didn’t know about that.

Ms. JACKSON LEE. That doesn’t ring a bell?

Mr. MoLE. No, it does not.

Ms. JACKSON LEE. If you had known that, would that have been
important to you at the time?
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Mr. MoLE. You know, I wanted to know who was paying for it.

Ms. JACKSON LEE. The idea of having a team on the other side
of the case that may have had a longstanding relationship, you
practices for a number of years—I am sure you have practiced in
state and local courts, as Federal courts, rather. How much of a
disadvantage and how injurious is that to the justice system to
have potentially individuals in the opposition that may have had
a financial relationship with the decider?

Mr. MoLE. You know, that is a very difficult and a very big ques-
tion. You know, as a lawyer, I have practiced law all around the
country and in Puerto Rico, tried cases, anyway. And you visit
courthouses where you don’t know anybody, and you walk in, and
everybody else knows everybody else, and you know the judges
have—and even in New Orleans, I would go into courthouses where
the judges know the lawyers, but they don’t know you.

And that is normal. That is human relationships, and you live
with that, and I know how to handle that. But if—you know, and
judges socialize, and I think they—you know, they socialize with
lawyers. It is natural. And it is a good thing.

But if there is a financial relationship, you sort of have to trust
the judge to disclose that or to withdraw and-——and draw his own
boundaries that make the system work.

I can deal with social relationships. You know, I can get to like
people or get them to like me or not. And I can trust the system
that way. But if it is a financial relationship, I can’t work with
that. You know, I just need to have the system work the right way.

Ms. JACKSON LEE. Mr. Chairman, this is my last question. But,
Mister, you sought a recusal, did you not?

Mr. MoLE. Certainly did.

Ms. JACKSON LEE. And were you successful?

Mr. MoLE. No, we lost.

Ms. JACKSON LEE. And what was the final result of the case in
the—in the trial court?

Mr. MoLE. We lost. You know, it was—there were many aspects
of the case. We lost every one big.

Ms. JACKSON LEE. And as a—we always have a special affinity
for the case we are trying. But as a seasoned lawyer, do you think
you had some aspects of your case being meritorious?

Mr. MoLE. You know, I watched Jake yesterday say he thought
he won. And every lawyer thinks, you know, they are great. It is
the nature of the beast. And my wife has to deal with that.

But I truly think we pitched a shutout, that it was a silly case
and we should have won, and it was fueled by something other
than, you know, facts and law.

Ms. JACKSON LEE. And you dont think because you were the de-
fense in a plaintiff's oriented court system that it might have been
that biased, plaintiff versus defense, big guys versus the little
hometown guys?

Mr. MOLE. There may have been some of that. But, you know,
I find in commercial litigation you—you find less of that. These are
two business interests that were, you know, going at it head to
head. And the Liljebergs were a smaller entity, but that may have
been part of it.

Ms. JACKSON LEE. So you were in a lopsided situation?
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Mr. MOLE. Yes.

Ms. JACKSON LEE. Thank you, Mr. Chairman.

Mr. ScuirF. The gentlewoman yields back.

Mr. Lungren?

Mr. LUNGREN. Thank you very much, Mr. Chairman.

Mr. Mole, for many—many years, I have introduced legislation to
allow peremptory challenge in the Federal system. If there had
been a peremptory challenge, you would have had a different judge,
wouldn’t you?

Mr. MoLE. I certainly would have used it.

Mr. LUNGREN. Since you don’t have a peremptory challenge in
the Federal system, what is your recourse in a trial where you be-
lieve the judge may not give you a fair hearing?

Mr. MoLE. Well, you could make a motion to recuse. And then
you—failing that, you make a very good record.

Mr. LUNGREN. Is there—what information that has been revealed
through these proceedings and the proceedings in the fifth circuit—
what of that information was—were you aware of at the time you
made your recusal motion?

Mr. MoLE. Well, all I knew was that Mr. Amato and Mr.
Levenson dined frequently with Judge Porteous, didn't know who
paid, although I suspected they paid, and that they socialized,
hunting trips, entertainment, out-of-town trips frequently. And I
knew that they had a history, as Mr. Amato and Mr. Creely did,
anyway, a history as law partners with Judge Porteous.

I learned that Mr. Levenson—and I am still not certain about
this—that Mr. Levenson had been Judge Porteous’s guest at a
Fifth Circuit Judicial Conference, at-—I believe at which judges are
entitled to take along one non-judge guest, a lawyer, typically, 1
guess.

And that is pretty much the facts I was aware of, but they
weren’t admissible evidence. It was all people telling me that stuff.

Mr. ScHIFF. Could you—Mr. Lungren—Mr. Mole, could you pull
the microphone down and bring it a little closer to you?

Mr. MOLE. Sure.

Mr. ScHIFF. You want to bring it down even more than that.

Mr. LUNGREN. In making your request, your motion for recusal,
was that by way of written evidence or—or written documents that
you filed with the court, articulating these—these specific con-
cerns?

Mr. MOLE. Yes. Ordinarily, you know, I haven't done it but once,
but ordinarily, when you make a motion to recuse, you submit evi-
dence in the form of an affidavit——

Mr. LUNGREN. Right.

Mr. MOLE [continuing]. From a banker or somebody who says, “I
have a relationship,” or, “I know their cousins,” or something. I had
none of that, so I submitted my own affidavit saying, “I have heard
these things.” And that left me feeling a little exposed.

Mr. LUNGREN. You had none of that because neither the judge
nor the attorneys on the other side revealed those things to you,
correct?

Mr. MoLE. That is certainly true.
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Mr. LUNGREN. Was it your understanding there was any obliga-
tion on the part of the judge or the other attorneys to reveal that
to you and to reveal that to the court for the record?

Mr. MoOLE. As I recall, my legal research and reasoning, when we
made the motion to recuse, my focus was on the judge. I don’t have
any understanding and haven’t analyzed what the lawyer’s respon-
sibility was. I think that is a whole other ball game with the ethics
commission of the Louisiana Bar Association. But my effort was to
get the judge to disclose. And I thought he should disclose the de-
tails of the relationship.

Mr. LUNGREN. As a lawyer before the Federal courts and the
Louisiana bar, would you believe you would have a responsibility
to articulate facts that would indicated a personal relationship with
the judge if a recusal motion were being made in a case in which
you represented one of the parties?

Mr. MOLE. Yes, and I agreed with what Jake said yesterday, that
if—if he were going to disclose the facts that he has disclosed to
this body, he would have had to disclose them to the Louisiana Bar
Association, as well.

Mr. LUNGREN. Yesterday, when I questioned Mr. Amato, I asked
him about the conclusions of the Fifth Circuit Court of Appeals, in
which they characterized Judge Porteous’s ruling and various as-
pects of it as inexplicable, constructed entirely out of whole cloth,
nonsensical, absurd, indicating that there was nothing based in law
or fact to justify the decision.

Yet under cross-examination, I believe, Mr. Amato suggested
that, well, you have to understand, the appellate judges were from
Texas, and they don’t understand Louisiana law.

I don’t practice in Louisiana. I haven’t practiced in Louisiana.
What would your response be to that?

Mr. MoLE. I smiled when I heard it yesterday, too. I was listen-
ing to the monitor. I think it is laughable. I think the fifth circuit
is a fine court. I think Judge Higginbotham, who wrote the opinion,
is the most respected member of that court. He is known for his
intellect.

Mr. LUNGREN. This is Judge Higginbotham that is known by
opinions that he writes for the fifth circuit, correct?

Mr. MoLE. Largely on Louisiana law. Louisiana is a very liti-
gious state. It is one of three states only in the fifth circuit, so it
1s Mississippi, Louisiana and Texas. So a substantial number of the
fifth circuit’s opinions are about Louisiana issues. And they have
their pick of the law clerks from the law schools.

So they-—you know, it is a good court. And the fact that they
don’t know Louisiana law is ludicrous. And Louisiana law is not
that weird. We used to be, and we used the Napoleonic code to
scare out-of-state clients into hiring us, but it really isn’t that dif-
ferent anymore.

Mr. LUNGREN. Well, truth is a defense. So thank you for that.

Do you have an opinion about the possible reason for the delay
in the rendering of the opinion? In other words, did that delay dis-
advantage either side disproportionately?

Mr. MoOLE. It did my client, in the sense that it had to—it had
to post a bond. I think we posted a bond of approximately-—-maybe
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$40 million, somewhere plus or minus $10 million, a large bond. So
that had to be maintained and interest had to be paid.

Also, one of the key aspects of the decision was not monetary. We
sued to sever the relationship, the contract with the Liljebergs.
They ran the pharmacy in the hospital. They are very difficult peo-
ple. And it was very difficult to run a hospital with a pharmacy
which supplies all the medications who was hostile to my client, be-
cause they have to cooperate to treat patients. And the Liljebergs
were always reporting the hospital to various state agencies and
trying to make trouble and suing us. This is not the only lawsuit
that we had with them, so it was a very difficult relationship, and
severing that relationship was very important, and that went on
for 3 more years than it had to, in my opinion.

Mr. LUNGREN. So delay didnt work in the favor of your client?

Mr. MOLE. It certainly did not.

Mr. LUNGREN. On page 183 of your testimony for the fifth circuit,
you make reference to Mr. Gardner telling you something about
Jeep leases and Jeep purchases. What was that in reference to?

Mr. MOLE. At one point, Don told me that Judge Porteous’s son
had gotten a new Jeep and he didn’'t know where it came from and
he wondered about it. And that is about all I remember about that.

Mr. LUNGREN. Okay. So you don’t have any further informa-
tion——

Mr. MoLE. No facts.

Mr. LUNGREN [continuing]. On that. Is that correct?

Mr. MoLE. That is correct.

Mr. LUNGREN. Any attorney in this room who has been in a
courtroom understands the uncertainty when you go before any
judge, even a judge you may know well. But going into an environ-
ment where a judge has a personal relationship with the attorneys
on the other side, where there are actual payments of funds made
by those attorneys to that judge, where in the past there are legal
proceedings directed to those attorneys by the judge and which re-
sult in some financial benefit to those attorneys, and is the source
of the funds that they pay the judge for his personal expenses, if
you have that information going in, if you would have had that in-
formation going in, what would you advise your clients about the
prospects of getting a fair trial?

Mr. MOLE. We would say it is extremely doubtful that we will get
a fair trial and that, if those facts were exposed to the light of day,
that if the judge refused to recuse himself, we certainly had an al-
most certain chance of getting that reversed by a court of appeal,
if the facts were fully known,

Mr. LUNGREN. During the conduct of the trial itself, did you feel
you were getting a fair shot?

Mr. MoOLE. Yes, I think Judge Porteous conducted the trial in a
way that objectively had the feel of a balanced experience. I mean,
I didn’t—he didn’t refuse me the opportunity to put on my evi-
dence. He didn’t refuse to sustain my objections when I made them.
Some he did, some he didr’t, like any judge.

But, you know, just the overall impression I had, knowing every-
thing 1 knew, and synthesizing that information, my opinion was
we were—we were trying it for the—for the court of appeals. We
were making a record to survive his judgment.
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Mr. LUNGREN. And when you—when you actually had an oppor-
tunity to review his opinion in the case, with respect to the find-
ings of fact and findings of law and the conclusions he rendered,
what was your observation then?

Mr. MoLE. Well, like I said, I mean, my main—my principal re-
action was, “This is good for my client, because it is so one-sided
and so unsupportable that it will raise eyebrows and we should be
able to get it reversed.” And in some of the claims where I didn’t
feel we had as strong a case as others, I think our case increased
in value.

Mr. LUNGREN. But you weren’t banking on a Fifth Circuit Court
of Appeals that couldn’t understand the intricacies of Louisiana
law, were you?

Mr. MoLE. No. I had every confidence they would understand
that.

Mr. LUNGREN. Didn’t you want a Fifth Circuit Court of Appeals
that did, in fact, understand the laws and the proper application
of the laws in the case?

Mr. MoLE. Absolutely. If you look at our briefs to the fifth circuit,
we took that argument on the hospital and put it up front, because
it was so unsupportable and so clear what the result should be
under Louisiana law. And we went back to French commentators
and translated them and sent them to the court. So we layered
that brief with all the Louisiana law we had. It wasn't something
that concerned us. Those are—those are bright judges, and it is a
bright court.

Mr. LUNGREN. You didn’t make appeal to Texas law, I take it?

Mr. MoLE. No. [ have been in Texas.

Mr. LUNGREN. Thank you very much.

Mr. SCHIFF. The gentleman yields back.

Mr. Cohen?

Mr. CoHEN. Thank you, Mr. Chair.

How long have you practiced law in the New Orleans area?

Mr. MOLE. Thirty-two years. The first year was as a clerk to a
Federal judge.

Mr. COHEN. So you are aware of the general opinions of the
members of the bar about the judiciary in the New Orleans area?

Mr. MOLE. Yes. :

Mr. COoHEN. Do you believe members of the bar are aware of the
issues that have arisen concerning Judge Porteous and this hear-
ing?

Mr. MoLE. Well, it is certainly gotten extensive press coverage.
Yes, it is-—everybody is aware of it.

Mr. CoHEN. And do you—how do you believe these issues that
have been written in the press, that have been discussed, that have
been aired now on C-SPAN, that are out in the public domain,
might affect the attitude of the New Orleans bar toward having a—
a sitting judge who is in this situation?

Mr. MoLE. You know, I can’t speak for other people. I think it
is unfortunate; it reflects bad on the legal community in general in
Louisiana, in New Orleans. You know, we have had our problems
with judges, mostly on the state court. There have been Federal
judges who have been convicted of crimes. And it is—and it is com-
forting to know the system ultimately works. Here we are today.
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Mr. CoHEN. Is Judge Porteous still hearing cases?

Mr. MoLE. No, he is not.

Mr. CoHEN. How long has he stopped?

Mr. MoOLE. I believe it has been a little over a year, but I am not
certain. [ think at that fifth circuit hearing, after that, he was
taken out of active cases.

Mr. CoHEN. So that was done by the—was that—that wasn't vol-
untary?

Mr. MoiE. I think he voluntary stopped hearing criminal and
other cases involving the government some time ago.

Mr. CoHEN. How about civil cases?

Mr. MoLE. Civil cases, I think he gave up—I am not certain, but
I believe it was—the fifth circuit tock him out of active work about
a year ago, maybe longer.

Mr. CoHEN. And is there somebody hearing cases in his stead?

Mr. MOLE. It is a big court, so, you know, I don’t know if they
have been reapportioned to other judges or—I don’t believe there
is anybody temporarily holding his—his bench.

Mr. COHEN. Do you know if there has been—there is a backlog
of cases in New Orleans? Has it been difficult on attorneys to get
cases to trial, more difficult than normal?

Mr. MoLE. I don’t believe it has. It is a big bench, and there is
a lot of post-Hurricane Katrina work still going on. So it is busy,
but I don’t think it is—you get a pretty good trial date setting in
New Orleans.

Mr. CoHEN. I yield back the balance of my time, sir.

Mr. ScHIFF. The gentleman ylelds back.

Mr. Sensenbrenner?

Mr. Johnson?

Mr. JOHNSON. Thank you, Mr. Chairman.

How many judges—how many trial court judges—federal district
court judges in the Eastern District of Louisiana?

Mr. MOLE. I believe there are 16, and there are a number of sen-
ior judges, senior—who are active, so it is probably up to about 20.

Mr. JoHNSON. How did the Liljeberg case happen to be assigned
to Judge Porteous?

Mr. MoLE. The previous Federal judge who had died, Judge Oak-
ley Jones, and his cases were re-allotted, and Judge Porteous got
that case, by random allotment, to my knowledge.

Mr. JOHNSON. Did you keep up with the criminal investigation
done of Judge Porteous in connection with the events we are talk-
ing about today?

Mr. MoLE. 1 was interviewed and testified to the grand jury. I
was interviewed by the FBI and testified to the grand jury. Other
than that, I have read the newspapers, because it was—it was
known in the public.

Mr. JOHNSON. Do you have any suspicions about why Judge
Porteous was not indicted by the U.S. attorney?

Mr. MoLE. I have no knowledge of how that decision was made
one way or the other.

Mr. JOHNSON. Do the judges run on a—on—do they run for re-
election as Democrats and Republicans? Or is it a non-political
race?

Mr. MoLE. Well, they are all appointed by——
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Mr. JOHNSON. Excuse me. I am sorry. Gosh, ckay, all right.

Mr. MOLE. So we can tell who appointed them, but that is about
as far as their politics go.

Mr. JoHNSON. Okay. I am sorry. I am starting to think back to
the state court days.

So your testimony is that you have no suspicions about the fail-
ure to indict Judge Porteous by the U.S. attorney?

Mr. MoLE. No. You know, I—having been caught up in this sort
of by accident, and I have not tried to learn any more than comes
my way through this process.

Mr. JOHNSON. Now, the entry of appearance of Mr. Amato and
Mr. Levenson was about 6 weeks before trial. Is that correct?

Mr, MoLE. That is my recollection, yes. I think they made their
appearance on September 19. They made their application to be
employed on September 16 in the bankruptcy court. And the trial
was set for, I believe, November 4 or November 6, whichever was
a Monday. So that is the math.

Mr. JOHNSON. And this came as a surprise to you, did it not?

Mr. MOLE. Yes.

Mr. JOHNSON. And let me ask you a question about your—your
client. Did your client have to expend more money than it would
have had to spend had you not had this strong suspicion of a—that
you may get home cooked in Judge Porteous’s court?

Mr. MOLE. You know, it is impossible to be certain about, but
probably.

Mr. JOHNSON. Well, I mean, without—without the plaintiffs hav-
ing hired Mr. Amato and Mr. Levenson, would it have been nec-
essary for your client to spend $100,000 retaining Mr. Gardner?

Mr. MoLE. No.

Mr. JOHNSON. Were there—are there any delays during the
course of this episode that cost your client money, such as the 3-
year delay between the—the time that the evidence was in and the
time that there was a decision issued by the judge?

Mr. MoLE. That certainly cost money, but I don’t know what
would have happened if it had taken another path.

Mr. JounsoN. Well, I mean——

Mr. MoLE. Certainly, all those things were expensive.

Mr. Jounson. Well, let’s speak hypothetically. If you had won
the case—and you are pretty certain it was a slam dunk—if you
had won that case, there would have been no need for your client
to—to move into the fifth circuit. Is that correct?

Mr. MOLE. That is correct, but the other side may have appealed.

Mr. JOHNSON. Do you have any idea how much the—the appeal
to the 11th Circuit cost your client?

Mr. MoLE. I think, in attorney’s fees, it was probably close to $1
million between my firm, which was minor on the appeal, and the
Texas firm, which was major in that role.

Mr. JOHNSON. Now, with respect to the recusal motion, I think
you have testified that there was a short—or there was a hearing
on that particular motion that you filed after giving it a lot of
thought.

Mr. MoLE. That is correct.

Mr. JOHNSON. And you had never filed a motion to recuse in,
what, then 25 years of practicing law?
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Mr. MOLE. And haven’t since.

Mr. JOHNSON. And how long did the hearing take on this motion
to recuse?

Mr. MoOLE. Less than an hour.

Mr. JOHNSON. Okay. And this hearing consisted of you submit-
ting an affidavit to the court with hearsay information.

Mr. MOLE. Yes, my hearsay in a brief with the law and argu-
ment.

Mr. JOHNSON. Yes. And——

Mr. MOLE. And an oral argument with the judge and opposing
counsel.

Mr. JOHNSON. Mr. Amato was there listening during that pro-
ceeding?

Mr. MoOLE. I believe he was, yes. I don’t believe he spoke. It was
principally Mr. Levenson who argued the other side.

Mr. JOHNSON. Are you—could you say that Mr.—would it be fair
to say that Mr. Amato did nothing to clear up the nature of the
relationship that he had with Judge Porteous?

Mr. MOLE. That would be accurate.

Mr. JOHNSON. And Mr. Lungren asked you this question. I am
going to just ask it again. You know, well, strike that. Strike that.

What was the reason why Judge Porteous took so long in issuing
a ruling in this case?

Mr. MOLE. You know, I am not certain. What I have heard—and
it makes sense—is that he did it himself and he didn’t have a law
clerk who was consistently available throughout the process to un-
derstand everything, who could work on it. And, you know, other
than that, I could only speculate.

Mr. JOHNSON. Were there any discovery disputes between the
parties during that litigation?

Mr. MoLE. Well, pre-trial, no. You know, there were—before I got
in the case, there were significant discovery disputes in the record.
By the time I got in, things went pretty smoothly in discovery, be-
calilse everybody was eager to get to trial, and it worked pretty
well.

Mr. JOHNSON. So after the time that Amato and Levenson signed
on to the case, did the court have an opportunity or did Judge
Porteous have an opportunity to rule on any motions that were
filed by either party, plaintiff or the defendant?

Mr. MOLE. Yes, we filed significant pre-trial dispositive motions,
which were denied, motion for summary judgment. We filed, as 1
recall, early on, I filed a motion for leave to amend, to restructure
the claims so that I could ask for a jury, because that was one way
to avoid part of the problem that we had with the judge to get a
Jjury, but that was denied, as well. It would have been very difficult
to get a jury because of the bankruptcy jurisdiction, but I tried that
angle, as well.

Mr. JOHNSON. Did the findings of fact and conclusions of law on
any of those motions that you filed or—excuse me, that were heard
after Amato and Levenson made the first appearance—first ap-
pearance in the case, was there any judicial ruling that was ap-
pealed to the fifth circuit?

Mr. MOLE. None of those, no. Under the Federal practice, you
could only appeal once the case is final. The only thing we took to
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the fifth circuit prematurely was the denial of the recusal, and the
fifth circuit refused my appeal on that, as well.

Mr. JOHNSON. One minute, Mr. Chairman.

Now, the judge ordering a return of the hospital—and, by the
way, before 1 go into that, let me ask this question. Were you sur-
prised by any of the rulings on your motions that the judge made
during the period between trial and the time that Amato and
Levenson signed on to the case?

Mr. MoLE. No.

Mr. JOHNSON. You didn’t feel that any of those rulings were in
any way outlandish or unsupported by sufficient evidence?

Mr. MoLE. No, I had—I don't have a clear recollection of the
basis for most of them, although I can guess, and, you know, they
are the usual pre-trial motions, and I was surprised by the out-
come.

Mr. JOHNSON. Now, the judge ordering the return of the hospital
to the Liljebergs, what benefit would accrued to Levenson and
Amato, to your knowledge, if that ruling had been upheld on ap-
peal?

Mr. MoLE. Their fee arrangement was they received 11 percent
of the recovery on the claim for the loss of the hospital. So that
would have been between them and the Liljebergs, but if they got
the hospital back, the trick would have been to value the hospital—
their own experts had valued it at a range between $50 million and
$75 million. So if I were them, I would say, “Mr. Liljeberg, you owe
me 11 percent of $75 million.” And that is what—that is what I
think the fee should have been.

Mr. JoHNSON. Were the conclusions drawn from the testimony
of—well, strike that. Were the judges questions of your witness—
you talked about the judge cross-examining your witness-—it was
cross-examination, was it not?

Mr. MOLE. Yes, Well, I mean, he questioned them. I felt it was
across the line in the cross-examination, but that was my opinion.

Mr. JOHNSON. Leading questions and——

Mr. MOLE. Yes, suggesting the answers and leaning on the wit-
ness strongly.

Mr. JOHNSON. Yes. And how many questions do you-—did the
judge ask during that time period, during

Mr. MoLE. You know, probably not more than 15, 20 minutes,
but Judge Porteous is a good lawyer, so he got it over with quickly,
and he got to the point, so he did a good job of questioning. And
that is what [ wanted an opportunity to follow up on.

Mr. JOHNSON. Were the—any of the—was any of the testimony
that that witness, your witness, gave under cross-examination by
Judge Porteous cited by Judge Porteous in his ruling on the dis-
position of the case?

Mr. MoLE. I don’t recall. I don’t recall that it was.

Mr. JOHNSON. Were the judge's questions, based on your knowl-
edge and experience, unusually partial to the plaintiff’s case?

Mr. MoLE. I felt I had a valid objection that they were at the
time. But like I said, he did that to one of the—at least one of the
Liljeberg's witnesses, as well, so maybe that is just his style, but
I wanted the record—Ilike every good lawyer, you want to—you
want to get the last word.
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Mr. JOHNSON. Was the issue of the judge cross-examining your
witness for 10, 15, 20 minutes, was that a subject of the appeal to
the fifth circuit?

Mr. MoOLE. No, it was not.

Mr. JOHNSON. Were there any other incidents in the-—in the
trial, during the trial which might have indicated bias or a corrupt
intent on the part of Judge Porteous?

Mr. MoLE. Nothing else stands out, Mr. Johnson.

Mr. JOHNSON. Thank you, sir, and 1 have no further questions
at this time, and I will yield back.

Mr. ScHIFF. The gentleman yields back.

Mr. Gohmert?

Mr. GOHMERT. Thank you, Mr. Chairman.

And, again, like Mr. Johnson, I would request a word limit rath-
er than a time limit. It will work better. But thank you.

Mr. Mole, I am curious about a couple of things. But for one, this
occurred back around 1997 that you filed a motion to recuse. Are
you aware of whether information went out among the local bar in
New Orleans about your case and what had occurred in your case?

Mr. MOLE. Yes, I don’t know. Certainly, everybody I knew heard
me complain about how long it was under submission. The motion
to recuse was in October 1996. We tried the case in 1997. I don’t
think it was that publicly——

Mr. GOHMERT. Do you remember-——do you remember about what
year you found out that there was money being paid by attorneys
for your opponent to the judge that just happened to coincide with,
basically, the—hased on the number of curatorship cases that were
sent to their firm?

Mr. MoLE. I didn’t learn of that until the fifth circuit lawyers
interviewed me to be a witness in their proceedings, which I be-
lieve was about a year-and-a-half ago, maybe 2 years. So I learned
that relatively late in the game.

Mr. GOHMERT. I see. So that was not common knowledge then
around the bar in New Orleans?

Mr. MoLE. No. I dont think that became common knowledge
until the fifth circuit published its—or made public its rec-
ommendation that Judge Porteous be impeached.

Mr. GOHMERT. If Judge Porteous were to begin receiving cases
submitted again, assigned again by lifting of the suspension by the
fifth circuit, other than the firm of Creely, would you know of law-
yers around New Orleans who would not be requesting a jury trial
on complex cases?

Mr. MoLE. No, I think—you know, I think they would have a
problem getting lawyers who were comfortable with him as the
only fact-finder.

Mr. GOHMERT. Because one of the concerns I have is that liti-
gants normally are supposed to have a right to either have a trial
by jury or a trial by judge. And if one of those two is effectively
excluded, then it would seem to be an unfair judicial situation for
the people in that district. You understand my point?

Mr. MOLE. Absolutely. And I would certainly ask him not to hear
my cases if I went back to Federal court.
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Mr. GOBMERT. Or if you had a case assigned back in his court,
I know you would look forward to it, but would you go to the court,
or would you be requesting a jury in Judge Porteous’s court?

Mr. MOLE. I almost always request—I request a jury.

Mr. GOHMERT. I am curious. I know that some terms that are
used in the Constitution and in the law have meanings that are
relative. One term that is used in the Constitution is good behav-
ior, that the judges both of the supreme and inferier courts shall
hold their offices during good behavior. And so I am wondering
about—since I have never been a member of the bar in New Orle-
ans. I have been a member of the fifth circuit bar, but not of New
Orleans.

1 am curious—and never having been before a court lower than
the fifth circuit in New Orleans, I am curious, is good behavior con-
sidered to be—or include sending curatorship cases to attorney’s
firms and expecting funds back based on the number of curator-
ships? Is that considered good behavior in the New Orleans bar, to
your knowledge?

Mr. MoLE. Well, that happened, I believe, in the state court
bench. But——

Mr. GOHMERT. Well, that is correct. But that, again, was in New
Orleans.

Mr. MOLE. You know, I don’t—like you said, it is a relative term,
and I think it is this body’s job to decide.

Mr. GOHMERT. So are you saying that that is a common occur-
rence? I am wondering, because we had a dissent filed by another
Louisiana judge, and just from my experience, it seems like people
who engage in the same conduct as someone being charged are
often more sympathetic to the one being charged. And so I am just
curious how prevalent the practice is and if that is something that
is common to your knowledge in the New Orleans bar?

Mr. MoOLE. It certainly is not. That would certainly raise eye-
brows, and it sounds to me like that something that would be of
interest to a prosecuting attorney——

Mr. GOHMERT. Because I——

Mr. MoLE.—U.S. attorney.

Mr. GOHMERT. I am just trying to figure out exactly what the
standard is there.

Mr. MoLE. Good behavior.

Mr. GOHMERT. We—this—yes, good behavior. And this—well, the
Crime Subcommittee had a hearing in New Orleans a couple years
or so ago chaired by Chairman Bobby Scott in which the U.S. attor-
ney said the number one problem in New Orleans before Hurricane
Katrina was graft and corruption and the number-one problem in
New Orleans after Hurricane Katrina is still graft and corruption.
That was his observation.

I was also surprised to find during that testimony—we were at
least told in that hearing that it is not uncommon practice for a
criminal defense attorney to contact a state judge directly, ex parte,
without the prosecutor knowing, and make a case for lowering the
bond of a criminal defendant in—in jail. And if the judge is willing
to lower the bond to a level that the defendant can make and post
and get out of jail, then that judge’s court gets a cut of that bond
that 1s made by the criminal defendant.
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Somebody like me and others who have been involved in our ju-
dicial system in other states were rather shocked by that and
shocked to find that apparently that was considered appropriate
there in New Orleans. So I am just trying to find the extent to
which conduct that apparently is undisputed was censidered appro-
priate behavior, good behavior.

How about throwing books from the bench? You said you have
never had them thrown in your direction before. Have you seen
‘lchem thrown in other lawyers’ directions in other cases in New Or-
eans?

Mr. MoLE. No, sir, I have not. And, you know, I think in Lou-
isiana, we have a reputation for corruption that is unfortunate.
And T would disagree that it is our primary problem right now. We
have—

Mr. GOHMERT. Ng, I am just telling you what the testimony was
at our hearing.

Mr. MOLE. 1 just—well, offering my observation, but I think it is
certainly bad behavior to take kickbacks from lawyers for assigning
them work for the judge—-

Mr. GOHMERT. But I don’t think it is universally acknowledged
that they were kickbacks. Apparently, they just happened to coin-
cide with the number of curatorships that were assigned and be
around the $150 initially and then $200 per case. It just happened
to coincide directly with the number of curatorships, to my under-
standing of the evidence before us.

So you—to answer my question, though, you have never seen a
judge throw books from the bench before in anybody’s direction?

Mr. MoLE. No. I have never experienced that either as a witness
or as an object of throwing.

Mr. GOoHMERT. Well, and, Mr. Chairman, I am not sure how
many cases were assigned after the action was taken against Judge
Porteous, but I would request to see if we could get information on
how many jury trials compared to bench trials were requested after
the time that this information came to light, because I am con-
cerned about the effect on future litigants if the information we
take from this hearing were deemed to be good behavior and allow-
able and Judge Porteous to go back to the bench and resume his
caseload. ] am wondering if there were already indications that it
would have affected litigants’ rights to have a bench trial as per-
ceived by the litigants, if the Chair understands my request.

Mr. ScHIFF. I do. And we can try to find out that information.

Mr. GOHMERT. Thank you. And I would yield back.

Mr. ScHIFF. The gentleman yields back.

Mr. Pierluisi?

Mr. P1ERLUISI. Good morning, Mr. Mole.

Mr. MoLE. Good morning.

Mr. PiERLUISL. How long have you been practicing in New Orle-
ans?

Mr. MoLE. Thirty-two years.

Mr. PiErLUISI. Have you devoted a substantial amount of your
time to trial work?

Mr. MOLE. Yes.

Mr. PierLUISL That is the main line of your practice?
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Mr. MOLE. I would say my work has been about 95 percent liti-
gation.

Mr. PIERLUISI. And you appear on a regular basis before both
state courts and Federal courts?

Mr. MoLE. That is correct.

Mr. PiERLUISL. To your knowledge, what are the—what is the—
the entity that imposes the code of ethics in—in Louisiana?

Mr, MoLE. The Louisiana bar.

Mr. PiErLUISL. For lawyers?

Mr. MOLE. On lawyers, it is the Louisiana Bar Association.

Mr. PIERLUISI. How about the——

Mr. MoLE. I think the Supreme Court enforces it.

Mr. PIERLUISI. And the Supreme Court enforces it?

Mr. MOLE. Yes.

Mr. PIERLUISI. And how about the U.S. district court in Lou-
isiana? Does it have its own set of local rules?

Mr. MoLE. No. For some cases, it adopts by reference to Lou-
isiana rules. And in cases in Federal jurisdiction, it adopts the
model rules of ethics.

Mr. PIERLUISI. In this particular case that we are concerned
about, the Lifernark-Liljeberg case, what set of ethics rules were
applicable, to your knowledge?

Mr. MoLE. I really haven't looked into that, Mr. Pierluisi. I am
sure they are implicated, but I don’t know the specific rules. I
mean, it is such a general problem.

Mr. PierLUISI. This was a diversity case?

Mr. MoOLE. No. The basic jurisdiction arose under bankruptcy.

Mr. PIERLUISI. I see.

Mr. MOLE. And it may have been diverse citizenship, but that
was not the basis for jurisdiction in most of the controversy.

Mr. PIERLUISI. Any ethics rules, other than the Louisiana rules,
applying here to your—to the best of your knowledge?

Mr. MoOLE. Not to the best of my knowledge. I think it would be
Louisiana’s rules.

Mr. PIERLUISI. Louisiana’s rules, okay. Now, given that you have
been practicing so long, is it customary in New Orleans for trial
lawyers to go out to lunch or dinner with Federal judges and pay
for those meals?

Mr. MoLE. I don’t know how frequent it is. 1 know it does hap-
pen. You know, nobody raises any eyebrows at that.

Mr. PIERLUISL Is it customary for trial lawyers to go out to lunch
again or dinner with a Federal judge who is at the time presiding
or overseeing a case that those trial lawyers are handling and, on
top of it, pay for the bill?

Mr. MoOLE. You know, I certainly have never done that. I don't
know that it would raise eyebrows. I think every judge sets his own
boundaries on those issues. So I really—I am really not competent
to give you a general answer on that.

Mr. PierpLuISI. Is it customary—said differently, is it customary
in New Orleans for trial lawyers to have ex parte contact with Fed-
eral judges while a case is pending?

Mr. MoLE. No, that is forbidden.

Mg PierLuist Is that the line where you—that you don’t cross
over’
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Mr. MOLE. Absolutely.

Mr. PiERLUISL Is that the line that most lawyers and trial law-
yers in New Orleans avoid crossing?

Mr. MoLE. It is the line you are supposed to avoid crossing in
state and Federal court everywhere I have ever practiced.

Mr. PIERLUISI. To your knowledge, is there any ethics rule pro-
hibiting ex parte contact between counsel and a sitting judge or a
trial judge?

Mr. MoOLE. I know it is forbidden. I don’t know the—the rule.
Yes, it is forbidden. I don’t know—you know, it is like the Ten
Commandments. I don’t know which—which number it crosses, but
it is certainly something you shouldn’t do.

Mr. PiERLUISL. Now, you testified earlier that you were uncom-
fortable about engaging counsel—I believe Gardner—in your case.
And you explained that your client was, you know, insisting upon
it. Is that a fair way of summarizing what you said to us before?

Mr. MoLE. Yes.

Mr. PIERLUISI. Now, had you done something similar before in
any case, meaning bring in a counsel primarily because of his
friendship or acquaintance with the trial judge?

Mr. MoLE. Certainly never in Federal court. When I have prac-
ticed in courthouses outside of the New Orleans courts, I will hire
local counsel who may be local and know everybody. It is just be-
cause I—I don’t know the court’s customs and practices, and I want
someone who does.

Mr. PIERLUISL Is it customary in New Orleans for trial lawyers
appearing before the Federal court there to bring in counsel, again,
for the primary reason of, you know, having a friend of the judge
sitting at counsel’s table?

Mr, MOLE. Absolutely not. I think most judges would be offended
if you did that, certainly on our Federal bench.

Mr. PiErLUISL. By the way, this case, Lifemmark-Liljeberg, is over
with, and it has been over with now for many years, right?

Mr. MOLE. Yes.

Mr. PIERLUISL Sitting here today, you have no interest—your cli-
ent—even your client has no interest in what you are telling us?
b Mr. MoLE. That is correct. I have checked with them, and they

ave

Mr. PIERLUISI. No financial impact, no

Mr. MoLE. No, none.

Mr. PierLUISL Is it fair for me to say that your interest in ap-
pearing here today is simply to cooperate with this Task Force and
this proceeding?

Mr. MOLE. That and the subpoena that I got. [Laughter.]

Mr. PiERLUISI. That in and of itself encourages some cooperation.
But apart from that, I mean, you have no stake in this.

Mr. MoOLE. None.

Mr. PIERLUISI. And your former or existing client, Lifemark,
doesn’t either.

Mr. MOLE. They don’t even own the hospital anymore.

Mr. PIERLUISI. When you learned about the ex parte contacts be-
tween your opposing counsel and Judge Porteous, after the case
was tried and it was just waiting for his decision, how did you feel
about that?
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Mr. MoLE. Well, 1 didn't know about what has been disclosed
here until after the case was decided. But when I learned of Judge
Porteous’—the extent of his relationship with Jake Amato and Bob
Creely and Lenny Levenson, it confirmed my suspicions, yes.

Mr. PIERLUISI. To your knowledge, did Judge Porteous have ex
parte contacts with either Amato or Creely or Levenson without
Gardner being present?

Mr. MoLE. I don’t know. Like 1 said, I have tried to stay out of
learning any more than I already know.

Mr. PiErLUISL If any such contact happened, what do you feel
about it? What do you believe?

Mr. MoLE. I think it would be my duty to disclose it to the appro-
priate ethical bodies.

Mr, PiERLUISI. I have no further questions. Thank you.

Mr. MOLE. You are welcome.

Mr. ScHIFF. The gentleman yields back.

At this point, Mr. Westling, you have an opportunity to question
the witness.

Mr. WESTLING. Thank you, Mr. Chairman.

Mr. Mole, good afternoon, or not quite afternoon, I guess.

Mr. MOLE. We have got 5 minutes left.

Mr. WESTLING. Five minutes left. I will try to use them wisely.

You have testified in two prior occasions relating to this matter.
Is that correct?

Mr. MoOLE. Under oath, yes.

Mr. WESTLING. One was before the grand jury and the other be-
fore the fifth circuit panel, correct?

Mr. MoLE. That is correct.

Mr. WESTLING. And in all of that testimony, you have always in-
dicated that you felt the way that Judge Porteous handled the trial
was professional and as a gentleman and was polite, with the one
exception of the book incident we have heard about. Is that correct?

Mr. MoLE. That is correct. And even that, I took some pride in
being able to get him so angry at me that he threw something at
me. That is a—that 1s a——

Mr. WESTLING. And just to kind of close up on that issue, you
have told us that, when you came back the next week, the judge
not only ruled in a manner on the record that seemed well thought
out, he overruled your objection, but gave you the opportunity to
do what you had been asking to do. Is that correct?

Mr. MoLE. That is correct. That is correct.

Mr. WESTLING. And he seemed to have calmed down about the
whole situation?

Mr. MOLE. Yes.

Mr. WESTLING. Okay. And I assume it is fair to say, in all the
numbers of years you have been in front of Federal judges in the
city of New Orleans, that this is not the first time one has lost
their temper with you?

Mr. MoLE. No. And even outside of New Orleans.

Mr. WESTLING. And you also talked about Judge Porteous and
his questioning of witnesses following on the questions of, in many
cases, the cross-examining attorneys for the Liljebergs, correct?

Mr. MOLE. Yes.
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Mr. WESTLING. Okay. And he would follow up with his own ques-
tions. And at times, you felt that went further than you would have
preferred.

Mr. MoLE. That is correct.

Mr. WESTLING. And that is because you thought it was undoing
work you thought you had done well. Fair statement?

Mr. MoLE. Work that I and the witness had both done well, yes.

Mr. WESTLING. But in each case, he didn’t cause the witness to
say anything that wasn't true, did he?

Mr. MoLE. I don’t recall the details, but I felt he had pushed the
witness to points that were not fair without any follow-up.

Mr. WESTLING. Okay. And so what was appropriate was a follow-
up, not exactly what he was doing in questioning?

Mr. MoLE. And that is what got him angry.

Mr. WESTLING. All right. And so as a practical matter, this was
not the first, nor will it be the last time that you have had a Fed-
eral1 judge get involved in questioning, particularly during a bench
trial?

Mr. MoLE. Certainly not.

Mr. WESTLING. Now, you have talked to us about—just a few
more things about the—the conduct of the trial. He made evi-
dentiary rulings, correct?

Mr. MOLE. Absoclutely.

Mr. WESTLING. He showed a facility with the rules of evidence
that 1:75 not typical in a trial judge. Do you think that is a fair state-
ment’

Mr. MoLE. I have said it before: Judge Porteous is a good trial
judge. He knows the rules of evidence. He has got a good command
of the courtroom. And you want a judge who is decisive and doesn’t
dither and knows what he is doing when he makes rulings.

Mr. WESTLING. And In this particular case, that kind of a judge
was helpful, don’t you think?

Mr. MOLE. It makes the trial go smoothly.

Mr. WESTLING. Okay. And so this was generally a smooth trial?

Mr. MOLE. Yes. Tense, but smooth.

Mr. WESTLING. And when you say that, intense, I mean, this was
a very longstanding dispute between two parties that were not
afraid to litigate. Is that a fair statement?

Mr. MoLE. They were—there was a lot of animosity. It was ex-
tremely intense. And a lot of emotion between the parties.

Mr. WESTLING. And, in fact, it had a long history before you were
involved.

Mr. MOLE. Litigation began in 1987.

Mr. WESTLING. 1980——

Mr. MOLE. And the contractual relationship began in 1983.

Mr. WESTLING. Okay. So the relationship went back to 1983, the
litigation back to 1987.

Mr. MOLE. That is correct.

Mr. WESTLING. And so this is coming to trial, really, after 10
years of fighting.

Mr. MOLE. Yes.

Mr. WESTLING. And Judge Porteous moved it through the trial
phase expeditiously?

Mr. MoOLE. I would agree with that.
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Mr. WESTLING. All right. And you got a trial in a case that had
been wanting a trial for quite a while.

Mr. MOLE. It was essential to my client to get through that.

Mr. WESTLING. All right. Now, let's talk a little bit about the law-
yers that are in the case when you enter, which I understand was
in the early part of 1996, if I have my dates right.

Mr. MoOLE. I made my appearance in April.

Mr. WESTLING. Okay. So at the time, Don Richard is the prin-
cipal lawyer for the Liljebergs?

Mr. MOLE. Don seemed to be the lead lawyer.

Mr. WESTLING. Okay. And he remained involved in the case
through the trial, correct?

Mr. MOLE. Yes.

Mr. WESTLING. And he continued to play a substantial role in the
trial?

Mr, MOLE. Yes. In fact, Don was engaged until the very end.

Mr. WESTLING. Okay. And Don is a lawyer who at the time was
practicing in a small practice.

Mr. MOLE. Yes. Don is—he, at one point, was my partner at a
previous firm.

Mr. WESTLING. Okay. He is a good lawyer.

Mr. MoLE. Don is very well respected, represents the Archdiocese
of New Orleans, the Baptist Theological Seminary. He seems to
have an avenue to God-related work.

Mr. WESTLING. Okay. And so he stayed involved. And what you
know at this point is that, at some point, Amato and Mr. Levenson
are brought in, and they work with Don on the case.

Mr. MOLE. Yes, and there were other lawyers involved, as well
as Don, and—at the time they came in.

Mr. WESTLING. And you all had a team, as well, I assume?

Mr. MOLE. Yes, I brought in two young partners—maybe they
were still associates at the time-—a couple of paralegals, staff of
people that I routinely worked with.

Mr. WESTLING. Okay. And so there is a lot of legal firepower on
each side of this case?

Mr. MOLE. Yes.

Mr. WESTLING. A lot of documents, a lot of issues?

Mr. MoLE. Big case, lot of issues.

Mr. WESTLING. Mr. Amato and Mr. Levenson are brought in, but
by the time that happens, are you confident you are going to keep
that November trial date, or is that questionable?

Mr. MOLE. Well, the November trial date was an attractive thing
to my client, to me. But we did ask to get it continued. In fact, the
judge, I think, volunteered that, because of the recusal. But we
were—Judge Porteous, every time we saw him in status con-
ferences and whatnot, reinforced that he was not prone to move it.
He wanted to get the trial over with quickly, which was good.

Mr. WESTLING. But as a practical matter, while they came in late
against a trial date, the questionability was, would that be the real
trial date. Fair statement?

Mr. MOLE. We were pretty certain of it at the time. The only
thing that pushed it back, to my recollection, was the motion to
recuse caused Judge Porteous to suspend everything, and so we
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could get that over with and get it behind us and I could get to
the fifth circuit and back.

Mr. WESTLING. All right.

Mr. MOLE. That—and I think the fact that we got to June was
a product of that.

Mr. WESTLING. But as a practical matter, it was set within the
year and it went to trial within the year, correct?

Mr. MoLEg. That is correct. And we did a lot of things in between.

Mr. WESTLING. Now, you are unsuccessful in getting the fifth cir-
cuit to review the recusal issue. And you have some discussions—
and I am not looking to go into the discussions with your client—
but that leads you to determine that it is appropriate—or it makes
sense, may be a better way to put it—to go out and look for another
lawyer in the New Orleans community to—I think your words
are—level the playing field.

Mr. MoLE. That was something I consulted with my client about.
And jointly we decided to go ahead and do that, yes.

Mr. WESTLING. Now, there are other—well, at the time that
Judge Porteous is handling this case, he has been on the Federal
bench only a few years. Is that right?

Mr. MoLE. I believe he was—took the bench—the Federal bench
in 1994.

Mr. WESTLING. All right. And he had come from Jefferson Par-
ish?

Mr. MoLE. Yes, he had been a state court elected judge.

Mr. WESTLING. All right. And as a practical matter, often when
you go over to Jefferson Parish, there is some discussion about
bringing other lawyers into cases, is there not?

Mr. MOLE. Frequently, yes.

Mr. WESTLING. All right. So when you learned Judge Porteous
has the case, you are thinking of him from a state judge perspec-
tive. Is that a fair statement? You don't know him as a Federal
judge?

Mr. MoLE. I didn’t know him as a state court judge, either. I had
never had a case with Judge Porteous in state court or Federal
court. The fact that he had been on the Jefferson Parish bench was
one of the factors that we considered.

Mr. WESTLING. So you go out and you—you look for Mr. Gardner.
And by the way, was there a relationship that you had in the past
with any one that was involved in judging the case? I think there
was % magistrate in this case. Was he a former law partner of
yours?

Mr. MoLE. You have got to be speaking about Jay Wilkinson,
who was a partner of mine. I don’t know that we ever brought any
issues to him as a magistrate, but, yes, he had been a partner.

Mr. WESTLING. But he was the magistrate assigned to the case.
Is that correct?

Mr. MOLE. I think you are right, but we never-—we never—he
handled discovery issues. And by the time I got in, those were all
behind us.

Mr. WESTLING. Basically resolved?

Mr. MoOLE. Yes, I don’t think we ever had recourse to Jay in the
case. We may have; I just don’t recall that.
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Mr. WESTLING. But I also think there was a point where, in
terms of looking for your lawyer that we have talked about, you
had a conversation with Jay’s brother?

Mr. MoOLE. Tom, yes.

Mr. WESTLING. Okay. And he is involved in politics in Jefferson
Parish?
hMr. MoLE. He is the parish attorney for Jefferson Parish, was
then.

Mr. WESTLING. Okay. And so was that the way you identified
Don Gardner?

Mr. MOLE. Pretty much. Tom recommended him for somebody
who knew the judge well.

Mr. WESTLING. And so, despite the fact that you were uncomfort-
able with this, your client felt that it was best to find someone that
had a relationship with the judge?

Mr. MoLE. It is safe to say they felt exposed and naked and they
wanted to put on as much protection as possible.

Mr. WESTLING. All right.

Mr. MOLE. And that is why we did it.

Mr. WESTLING. And so you confected an agreement with Mr,
Gardner that you testified about where he was going to get a min-
imum of $100,000, correct?

Mr. MoLE. He got that, yes.

Mr. WESTLING. All right. And that if various things happened, he
could get more money?

Mr. MoLE. That is correct.

Mr. WESTLING. And one of those things would have been, had
Judge Porteous recused himself, he would have gotten another
$100,000. Is that correct?

Mr. MOLE. And then he would have been out of the case.

Mr. WESTLING. All right. But the net effect was, there was a pro-
vision in the agreement that said, if Judge Porteous withdraws,
you are entitled to additional money?

Mr. MoLE. That is correct.

Mr. WESTLING. Okay. And I think you have testified that the rea-
son for that was just a concern about keeping Mr. Gardner inter-
ested in the case. Is that fair?

Mr. MoLE. Correct. And I was hoping that his presence would
also cause the judge to feel like there were too many of his friends
in the case and he needed to get out.

Mr. WESTLING. Mr. Chairman, I am noticing my light is on.
Could I have a few more moments?

Mr. SCHIFF. Yes, of course, Counsel.

Mr. WESTLING. Thank you.

So when you went to Mr. Gardner and hired him, you talked
with him about Judge Porteous, I am assuming?

Mr. MoOLE. Sure did.

Mr. WESTLING. And what did he tell you about the benefits of
hiring him in this case?

Mr. MoLE. Don was very—you have got to know him. He is a
character. He is very forthright about—he had a very close rela-
tionship. He and the judge shared a taste for wine, and he often
gave him bottles of wine and shared them with him and had him
over to dinners where they experienced new wines that he had
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brought in from California, and that—but he made clear to me,
over and over, in hiring me, you are not going to get any results,
there is nothing I can do to influence what this judge will do with
the law, so, you know, I am happy to help you and I am happy to
take your money, but, you know, I will——I will give you any insight
I have into how this judge thinks or, you know, what he likes,
whether you should shave your moustache off or put on a nurse as
opposed to a dactor for a bit of evidence, things like that.

Mr. WESTLING. All right. But as a practical matter, he was ada-
mant that it wouldn’t make a difference to Judge Porteous that a
friend was in his court. Is that fair?

Mr. MOLE. He said that over and over.

Mr. WESTLING. And so he also was saying that about Jake Amato
and Lenny Levenson?

Mr. MOLE. You know, I don’t think he was as definite about that.
I don’t know that I asked him that question. I made it plain to him
why we were bringing him in, and he said he thought he could
help.

Mr. WESTLING. During the course of the trial, you learned that
Mr. Gardner was—during the—it may be a better way to put it—
during the course of the case, you knew that Mr. Gardner was con-
tinuing to have his friendship with Judge Porteous, correct?

Mr. MOLE. Yes.

Mr. WESTLING. You knew he was continuing to entertain Judge
Porteous, correct?

Mr. MOLE. I believe they still socialized. That is what I—that is
what I knew.

Mr. WESTLING. And, in fact, you were asked in the grand jury
about whether entertaining expenses for Judge Porteous had come
in any way from the money that he received as a result of the fee.
And I think you indicated that you didn't have any reason to know
that one way or another.

Mr. MOLE. I don'’t recall the testimony, but that is certainly accu-
rate.

Mr. WESTLING. Okay. But it wasn’t a situation where you were
left in the dark about the fact that Mr. Gardner continued to so-
cialize with his friend?

Mr. MoLE. I knew they still socialized.
hM'I;. WESTLING. Okay. And I assume you weren’t concerned about
that’

Mr. MoLE. No. No, I had no concerns about that.

Mr. WESTLING. Okay.

Is it fair to say that the Liljebergs had-—well, they had raised
this issue—the issues in this case well before Judge Porteous was
involved in the fifth circuit. Are you aware of that?

Mr. MOLE. I am sorry. Would you repeat that, Mr. Westling?

Mr. WESTLING. Sure. It wasn’t well said, so I will be happy to.

Mr. MOLE. Sure.

Mr. WESTLING. The Liljebergs had litigated appellate issues in
this case before your involvement and before it was assigned to
Judge Porteous. Is that correct?

Mr. MOLE. Yes, they had had state law—state court and cer-
tainly fifth circuit appeals that I was aware of.
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Mr. WESTLING. And do you recall there being language in the
fifth circuit opinion in this case that referenced older decisions by
the fifth circuit?

Mr. MOLE. Yes, there was one fifth circuit opinion that we cited
over and over that indicated that the fifth circuit had a low opinion
of the Liljebergs’ lawyer—previous lawyer’s tactics.

Mr. WESTLING, Okay. And so that resurfaced in the opinion here?

Mr. MoOLE. Yes.

Mr. WESTLING. Okay. Now, in terms of the evidence in this case,
is it—I know you have said it is a slam-dunk, but, I mean, you are
a trial lawyer and 1 am a trial lawyer. I mean, we don’t have that
many slam-dunks, do we?

Mr. MOLE. Yes.

Mr. WESTLING. We all like to think we have one, but whether we
do, I guess, remains in the result. Fair statement?

Mr. MoLE. Right.

Mr. WESTLING. Okay. There was a number of items of evidence
in this case that came in during the trial that went to one side or
the other. This was not a one-sided set of evidence. Fair statement?

Mr. MoLE. You know, it was a huge case. And I don’t recall all
the evidence, but certainly both sides put on a thorough case of
their evidence.

Mr. WESTLING. And Judge Porteous wrote about an 108-page
opinion?

Mr. MOLE. Yes. )

Mr. WESTLING. And in doing that, he made findings of fact, and
he supported those in many cases with citations to the record or
to evidence, correct?

Mr. MOLE. I certainly would agree with that.

Mr. WESTLING. And you didnt look at it and say, “Gee, I think
the evidence is wrong.” What you thought, it was that his conclu-
sions were wrong. Fair statement?

Mr. MoLE. Yes. You know, I think—I think he certainly twisted
the evidence for the hospital result and for the severance of the
contract. I didn’t agree with those results, didn’t think it was sup-
portable.

Mr. WESTLING. All right. One moment.

I have no further questions, Mr. Chairman.

Mr. ScHIFF. Thank you, Counsel.

We just have a few more questions and then we are going to
have votes shortly. And hepefully, we will be able to release you.

You mentioned a couple things I want to follow up on. One was
that you just wanted to survive the judgment, I think was the ex-
pression that you used. Does that indicate that you had the feeling
all along during the trial that the judge was going to rule the other
way?

Mr. MoLE. Yes, I did.

Mr. SCHIFF. So notwithstanding the fact that at least the atmos-
pherics of the way the judge conducted the trial gave the appear-
ance of a fair trial, you strongly believed he was ultimately going
to rule against you?

Mr. MoOLE. Yes. I mean, if I could analogize it to a boxing match
where you put on your best fight and then the referees decided the
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other guy won by decision, that is—that is what I—that is where
I felt we were headed.

Mr. ScHIFF. Now, in your experience as a litigator, are you famil-
iar with judges’ efforts to make sure that their record is upheld on
appeal?

Mr. MoLE. I am not sure what you are referring to.

Mr. ScHIFF. Well, in other words, if a judge wants their—their
decision to be upheld on appeal, they will conduct the trial in a
way that will create a suitable record for appeal, won't they?

Mr. MOLE. Sure.

Mr. ScHIFF. So if this judge wanted to find for a certain party,
it would be in his interest to conduct the trial in a way that would
appear to the appellate court to be fair?

Mr. MOLE. I would assume he would want that, yes.

Mr. ScHIFF. You mentioned that, you know, as a trial judge,
Judge Porteous knew what he was doing and knew the rules of evi-
dence. And that was manifest, too, in his handling of the recusal
hearing. He understood what the legal standards were and the ar-
guments you were making, correct?

Mr. MOLE. Yes. And I think, in retrospect, in the recusal, he was
just ﬂlat-out dishonest with us. But at trial, you know, it was just
a trial.

Mr. ScHIFF. Now, you mentioned you—you appealed. You sought
a writ of mandamus on the denial of the recusal motion?

Mr. MOLE. Yes, I took an immediate supervisory writ.

Mr. ScHIFF. And in that motion to the court of appeals, you pre-
sented whatever record you had that supported the recusal motion,
correct?

Mr. MOLE. Yes, the motion was about that thick, and the only
evidence I had was my own affidavit, which was obviously not
enough to get the fifth circuit to do what it seldom does.

Mr. ScHIFF. And is it a fair statement to say that because Judge
Porteous did not disclose what he had a duty to disclose during the
recusal hearing that the record you sent to the court of appeals was
an incomplete record?

Mr. MoLE. There was no hard evidence.

Mr. SCHIFF. And as a result of that, the court of appeals was de-
prived of the information it needed to make an appropriate judg-
ment on the recusal motion. Is that right?

Mr. MoLE. That is certainly my opinion.

Mr. ScHIFF. Do you have any question about whether the court
of appeals would have reversed the recusal denial had they known
of the payments that were received by the judge from lawyers in
the case?

Mr. MOLE. You know, I can’t presume to speak for the fifth cir-
cuit. They are pretty good at what they do. But I can’t imagine
they would have denied the appeal under those circumstances.

Mr. ScHIFF. So because of the failure of the judge to disclose
what he had a duty to disclose in the district court, you were de-
prived of the services of the court of appeals?

Mr. MOLE. Absolutely. You know, if I had been able to tell the
fifth circuit that the judge had a relationship with at least one of
the lawyers whereby he received money in return for referrals of
curatorships, that he was bought hundreds of lunches, expensive
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lunches, that he traveled at their expense, and that he received
cash from them when he asked, I don’t have any doubt they would
have—you know, we would have got what we asked for.

Mr. ScHIFF. Do you have any doubt as to whether if you had
been able to disclose to the court of appeals that he had solicited
$2,500 in cash from one of the attorneys and received it while the
case was under submission, do you have any question about wheth-
er the court of appeals would have taken that case away from him?

Mr. MoLE. No, I don’t have any doubt about that. It is just the
sort of thing I feared.

Mr. ScHIFF. You mentioned—

Mr. CoHEN. Could you speak into the microphone? We couldn’t
hear that.

Mr. MoOLE. I said that is just the sort of fact that I feared existed
but didn’t know about.

Mr. ScHIFF. You said something interesting, that in terms of the
package from Mr. Gardner, it was $100,000 upfront. There was an-
other %IO0,000 if the recusal motion was granted. Is that right?

Mr. MoLE. Well, it was well after the recusal was decided. It
wag——-—

Mr. ScHIFF. Well, no, but-—-

Mr. MOLE.—$100,000 if the judge steps—recused himself for any
reason thereafter.

Mr. ScHIFF. Okay. I think you said—and I want to make sure 1
understood this correctly—that if the judge recused himself, then
Gardner was out of the case.

Mr. MoOLE. Correct.

Mr. ScHiIFF. By that, did you mean that, if the judge took himself
off the case, that Gardner’s participation in the case after that
would not be necessary and he would no longer be part of the legal
team on the case?

Mr. MoLE. That is correct.

Mr. ScurfrF. So Gardner was brought in because of his relation-
ship with the judge and, if the judge changed and you got a new
judge, there was no need to have Gardner on the case anymore.

Mr. MOLE. I certainly didn’t want him to continue to be involved.

Mr. ScHIFF. To your knowledge, was there any reason why
Amato and Levenson were brought into the case unrelated to their
relationship with the judge?

Mr. MoLE. You know, by my due diligence, what I learned of
them leads me to conclude that there was no other reason. They
had no expertise or experience that made them suitable for that
case. And certainly, what they did during the course of the case
didn’t change that opinion.

Mr. ScHIFF. Had they not been brought in and the recusal—ne-
cessitating the recusal motion, is it possible the trial would have
gone on the scheduled date in November?

Mr. MoLE. Yes, I think it is—you know, you would have to ask
Judge Portecus what his calendar was like back then, but I think
it was more likely than not we were going to go to trial on Novem-
ber 6th absent the recusal. I think that—that rocked the boat sub-
stantially.

Mr. ScHIFF. I have no further questions.

Mr. Goodlatte?
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Mr. GoODLATTE. Mr. Chairman, I think we have concluded our
questions for this witness. And I don't think we have any further
on this side.

Mr. ScHIFF. Yes, Mr, Johnson?

Mr. JonnsoN. All right. Thank you, Mr. Chairman.

Under examination from Judge Westling, you talked about you
knew that there was an ongoing social relationship between Judge
Porteous and the—the attorney, Levenson and Amato, or Levenson
or Amato. You knew that there was some socialization going on be-
tween them, correct?

Mr. MoOLE. Absolutely.

Mr. JOHNSON. But you didn't know what the extent of the social
relationship was at that time?

Mr. MoLE. No. I didn’t know certainly what I know now.

Mr. JOHNSON. And you did not know that during the pendency
of the judge’s decision you—that Judge Porteous was receiving cash
from the—one of the attorneys or the attorneys for the plaintiff?

Mr. MoLE. No, I think if that fact had been known, the alarms
would have gone off all over,

Mr. JOHNSON. Now, Judge Porteous did a good job handling the
motion for recusal, in your opinion?

Mr. MoLE. I don’t know what you mean by “good.” I think he
reached the wrong result for improper reasons, which is all that
mattered.

Mr. JOENSON. Well, let me ask the question this way. Did it ap-
pear that Judge Porteous, in your legal opinion, knew the rules of
judicial recusal?

Mr. MoLE. I think he understood what was required of him, yes,
but the sense I had of standing in front of him and asking him to
step down, implying that he was compromised, was that he was
looking at me to find out how much I knew, and that if I didn't
know enough, he certainly wasn’t going to grant my motion. That
was the feeling I had when it was—when he banged the gavel
down.

Mr. JOHNSON. Thank you, sir.

Mr. ScHiFF. Gentleman yields back.

I want to thank the witness and Members for their participation.
Without objection, the record will remain open for 5 legislative
days for Members to submit any additional materials. Again, 1
want to thank everyone for their time and patience.

This hearing of the Impeachment Task Force is adjourned.

[Whereupon, at 12:18 p.m., the Task Force was adjourned.]

O
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Our first witness is Special Agent DeWayne Horner of the FBL
Agent Horrer, if you could come sit at the table.
Agent Horner works out of the FBI’'s New Orleans office, where
he is assigned to that office’s Public Corruption Squad. He worked
on the investigation of Judge Porteous and is testifying today as a
fact witness.

I will now swear the witness. Agent Horner, if you could rise and
raise your right hand.

[Witness sworn.]

Mr. ScHIFF. Task Force counsel Kirsten Konar will now question
the witness.

TESTIMONY OF DeWAYNE HORNER, SPECIAL AGENT,
FEDERAL BUREAU OF INVESTIGATION, NEW ORLEANS, LA

Ms. KONAR. Agent Horner, good morning.

Mr. HORNER. Good morning.

Ms. KONAR. Where are you employed?

Mr. HORNER. I am a special agent with the Federal Bureau of
Investigation assigned to the New Orleans Division.

Ms. KoNak. How long have you worked for the FBI?

Mr. HORNER. Approximately 14 years.

Ms. KONAR. And what division do you work in?

Mr. HORNER. I am currently assigned to a Public Corruption
Squad in New Orleans.

Ms. KONAR. Were you one of the FBI case agents assigned to the
Department of Justice’s investigation of Judge Porteous?

Mr. HORNER. I was. The Judge Porteous investigation was kind
of carved out of a larger investigation, but I was the agent who
handled the Porteous investigation.

Ms. KONAR. What was your role in that investigation?

Mr. HORNER. I was the lead agent.

Ms. KONAR. Are you familiar with the documents and evidence
which were obtained as a part of that investigation?

Mr. HORNER. I am.

Ms. KoNAR. Did the FBI's investigation include an analysis of
Judge Porteous’s financial records?

Mr. HORNER. It did.

Ms. KoNAR. More specifically, did the FBI analyze Judge
Porteous’s credit card debts and bank account withdrawals related
to gambling for the 5 years preceding his 2001 bankruptcy filing?

Mr. HORNER. Yes. We had a financial analyst that did a lot of
financial analysis on the financial records.

Ms. KoNAR. I would like to direct your attention to Exhibits 327
and 328. Do you recognize these documents?

Mr. HORNER. Yes.

Ms. KONAR. What are these documents?

20004410
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Mr. HORNER. 327 is a schedule prepared by our financial analyst
which reflects checks written to either casinos or anything associ-
ated with gambling, and also cash withdrawals at casinos.

Ms. KONAR. Turning to the last page of Exhibit 327, what is the
total dollar amount that Judge Porteous either wrote in checks or
withdrew in cash at casinos between January 1997 and May of
20007

Mr. HORNER. It is at least $27,739.

Ms. KoONAR. Turning to the last page of Exhibit 328, what is the
total dollar amount charged to Judge Porteous’s credit cards re-
lated to gambling between July 1995 and July of 2000?

Mr. HORNER. The total is $66,051.05.

Ms. KONAR. Do you know whether these charts list all of Judge
Porteous’s credit card debts and bank account withdrawals for this
time period related to gambling?

Mr. HORNER. No, it doesn’t include everything. There is probably
some additional credit card charges that were not included in this
time period, and there may be some additional withdrawals out of
his bank account that were not included.

Ms. KONAR. Mr. Chairman, at this time I move to have Exhibits
327 and 328 made a part of the official record of these proceedings.

Mr. ScHirr. Without objection.

[The information referred to follows:]
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Mr. KoONAR. In addition to the financial analysis conducted by
the FBI, did the FBI also review Judge Porteous’s casino records?

Mr. HORNER. We did.

Ms. KONAR. Was that review one of your primary areas of re-
sponsibility?

Mr. HORNER. Yes. I think I visited every casino on the Gulf
Coast.

Ms. KoNaR. Would you please describe for the Task Force how
you obtained Judge Porteous’s casino records?
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Mr. HORNER. First we would issue a subpoena to the casino, and
then they would call and tell us that they had the records. I would
usually drive over there and get them, or sometimes they would
mail them. After we received the records, we would go over them
and look at them and try to analyze them and see what was going
on. A lot of times, not all of the time, but a lot of the times, the
casinos have a very complicated method to their bookkeeping and
recordkeeping, so sometimes we would have to go back to the casi-
nos and have them explain the records or explain the abbreviations
that were on the records.

Ms. KONAR. Why did the casinos have specific records for Judge
Porteous?

Mr. HORNER. Judge Porteous was an established rated player at
these casinos, meaning he had set up an account with the casinos
so they could keep track of his gaming winnings and losses, and
. then in return for that, Judge Porteous would receive comps from
the casino, which are shows, rooms, food, booze, things like that.

Ms. KoNAR. Did the casino records that you collected and re-
viewed include listings of all of the markers that were taken out
by Judge Porteous?

Mr. HORNER. Yes, they did.

Ms. KonaR. Did the casinos explain to you what a marker was?

Mr. HORNER. Yes, they did.

Ms. KONAR. What did they tell you?

Mr. HORNER. A marker just basically is an extension of credit by
the casino to the customer. It allows the customer to draw down
on the credit limit, and then what the casino does is it will draw
any unpaid sums from the marker from the customer’s bank ac-
count after some fixed period of time. The fixed period of time can
vary by casino. They can have 3-day holds on the markers or 5-day
holds or 30-day holds. It just depends.

Ms. KonNAR. Did the casinos tell you whether players were re-
quired to fill out a credit application before they could obtain mark-
ers?

Mr. HORNER. What was that?

Ms. KONAR. Were gamblers required to fill out a credit applica-
tion before they could take out markers at a casino?

Mr. HORNER. Yes, they were. It is much like probably a credit
card application.

Ms. KONAR. Are you aware that Judge Porteous filed for Chapter
13 bankruptcy in March of 2001?

Mr. HORNER. I am.

Ms. KONAR. Directing your attention to Exhibit 125, which is
Judge Porteous’s initial bankruptey petition, what is the name that
Judge Porteous used on this petition?

Mr. HORNER. Judge Porteous used G.T. Ortous.

Ms. KoNAR. Is that a false name?

Mr. HORNER. That is a false name.

Ms. KONAR. What is the address used on this petition?

Mr. HORNER. He used Post Office Box 1723, Harvey, Louisiana
70059.

Ms. KONAR. Now, directing your attention to Exhibit 145, do you
recognize this document?

Mr. HORNER. Yes, I do.
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Ms. KONAR. What is this document?

Mr. HORNER. That is an application Judge Porteous made for a
post office box in New Orleans shortly before he filed for his bank-
ruptcy, specifically 8 days prior to his filing bankruptcy.

Ms. KONAR. As a part of your investigation for the Department
of Justice, did you obtain a copy of this document?

Mr. HORNER. Yes, I did.

Ms. KONAR. Are you also aware that Judge Porteous filed his
bankruptcy schedules on April 9th, 20017

Mr. HORNER. I am.

Ms. KoNaR. I would like to direct your attention to Judge
Porteous’s bankruptcy Schedule B. What information is asked for
in question 177

Mr. HORNER. Schedule B is his personal property schedule in the
bankruptcy. Question 17 asks for other liquidated debts owing the
debtor, including tax refunds, and then it specifically asks for par-
ticulars.

Ms. KONAR. What was Judge Porteous’s response to question 17?

Mr. HORNER. Judge Porteous responded he had none.

Ms. KONAR. Do you know whether that response was truthful?

Mr. HORNER. That was not truthful.

Ms. KoNAR. Why was that not truthful?

Mr. HORNER. Because on March 23rd, he filed his year 2000 tax
return asking or requesting a $4,300 refund from the IRS.

Ms. KONAR. Turning your attention to Exhibit 141, is this the
2000 tax return you just referenced?

Mr. HORNER. Yes, it is.

Ms. KONAR. And turning to page 2 of the document, is this the
$4,000 tax refund you just referenced?

Mr. HORNER. Yes. Specifically it is $4,143.72.

Ms. KoNAR. And March 23rd was just 5 days before Judge
Porteous filed his original bankruptcy petition?

Mr. HorNER. That is correct.

Ms. KoNAR. I would now like to direct your attention to Exhibit
142. Do you recognize this document?

Mr. HORNER. What is the exhibit number?

Ms. KONAR. 142,

Mr. HORNER. Yes, I do.

Ms. KONAR. What is this document?

Mr. HORNER. This is a copy of Judge Porteous’s Bank One state-
ment.

Ms. KONAR. Did you obtain a copy of Judge Porteous’s Bank One
records as a part of your investigation?

Mr. HorNER. I did.

Ms. KoNAR. Does this document contain any information con-
cerning Judge Porteous’s tax refund?

Mr. HORNER. Yes. This document shows that Judge Porteous re-
ceived the $4,100 refund on April 13th of 2001.

Ms. KONAR. And April 13th was just 4 days after Judge Porteous
had filed his bankruptcy schedules and stated that he was not
owed a tax refund?

Mr. HORNER. That is correct.
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Ms. KoONAR. Turning your attention to Schedule I of Judge
Porteous’s bankruptcy schedules, what information is supposed to
be disclosed on Schedule I?

Mr. HORNER. Schedule I is his current income he is supposed to
provide to the bankruptcy trustee. And Judge Porteous provided
his—well, he provided his gross income as $7,531.52, which really
is his net income for the period.

Ms. KONAR. Was Judge Porteous’s response that his net income
was $7,531 in the year 2001 a truthful answer?

Mr. HORNER. No, because he used a pay stub from May of 2000.

Ms. KONAR. I would like to direct your attention back to Exhibit
142, which you just testified was Judge Porteous’s Bank One state-
ment. Does this statement contain any information concerning
Judge Porteous’s 2001 income?

Mr. HORNER. It does. It shows that on April 2nd, which is April
2 of 2001, his Federal salary was deposited into his Bank One
checking account, and it shows the government deposited
$7,705.51, which is different than what he represented to the bank-
ruptcy court.

Ms. KoNAR. So Judge Porteous’s 2001 salary was approximately
$200 a month greater than what he disclosed on his Schedule I?

Mr. HORNER. That is correct.

Ms. KONAR. Are you aware that Judge Porteous also filed a state-
ment? of financial affairs with the bankruptcy court on August 9,
20017

Mr. HORNER. I am.

Ms. KONAR. Directing your attention to question 3 on the state-
;nent of financial affairs, what information does this question ask
or?

Mr. HORNER. Specifically question 3 asks for Judge Portecus to
list all payments on loans, installments, purchases and any other
kind of debt totaling more than $600.

Ms. KONAR. What was Judge Porteous’s response to question 37

Mr. HORNER. Judge Porteous reported normal installments.

Ms. KoNAR. What does the term “normal installments” mean?

Mr. HORNER. Normal installments would mean something like
your mortgage payments, car payments, credit card payments,
something like that.

Ms. KONAR. Do you know whether Judge Porteous’s response of
normal installments was truthful?

Mr. HORNER. It was not truthful.

Ms. KONAR. What did your investigation reveal regarding Judge
Porteous’s payments of any debts paid in the past 90 days pre-
ceding his bankruptcy?

Mr. HORNER. Say that again?

Ms. KONAR. What did your investigation reveal regarding wheth-
er Judge Porteous did, in fact, make any payments within the 90
days preceding his bankruptcy?

Mr. HorNER. He did.

Ms. KONAR. Did Judge Porteous make any payments to the
Treasure Chest Casino?

Mr. HorNER. He did.

Ms. KONAR. Directing your attention to Exhibit 302, do you rec-
ognize this document?
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Mr. HORNER. I do.

Ms. KoNAR. What is this document?

Mr. HORNER. This is a part of Judge Porteous’s gaming records
from the Treasure Chest Casino, which is located in Kenner, Lou-
isiana, and this is a history of some of the markers that he took
at the casino.

Ms. KoNAR. What does this document show regarding Judge
Porteous’s activities at the Treasure Chest Casino in March of
2001?

Mr. HORNER. It shows that on March 2, 2001, Judge Porteous
took out seven $500 markers, okay? And then on March 3rd of
’01—which means the gambling trip probably passed over mid-
night, so that is why it is repaid on March 3rd. On March 3rd, he
repaid four of the markers with chips. And then on March 27th of
2001, he goes back to the casino and pays the remaining markers
in cash. He makes a $1,500 cash payment to the casinos.

Ms. KONAR. So on the day before Judge Porteous filed for bank-
ruptcy, he made a $1,500 cash payment to the Treasure Chest Ca-
sino?

Mr. HORNER. That is correct. In cash.

Ms. KoNAR. Do you consider that payment to be a normal install-
ment?

Mr. HORNER. No.

He also on the 27th, I should add, deposited—he made a $2,000
deposit in his checking account on March 27th, $1,960 of which
was cash also.

Ms. KoNaR. Do you know the source of that cash?

Mr. HORNER. No.

Ms. KONAR. Directing your attention to question 8 on the state-
fl}lent of financial affairs, what information does this question ask
or?

Mr. HORNER. Specifically question 8 asks for any losses from fire,
theft, casualty, and then it specifically lists out gaming, within 1
year immediately preceding the bankruptcy application.

Ms. KONAR. What was Judge Porteous’s response to question 8?

Mr. HORNER. He stated he had no losses.

Ms. KONAR. Do you know whether that response was truthful?

Mr. HORNER. That was not truthful.

Ms. KONAR. As a part of your investigation, did you analyze all
of Judge Porteous’s gambling losses for the year immediately pre-
ceding his bankruptcy filing?

Mr. HORNER. We did.

Ms. KoNAR. I would like to direct your attention to Exhibit 337.
Do you recognize this document?

Mr. HORNER. I do.

Ms, KoNAR. What is this document?

Mr. HORNER. This is a document that shows our analysis of his
gaming activities for the 1 year preceding bankruptcy, and it shows
any winnings or any losses that he incurred in that 1-year period.

Ms. KONAR. What does this analysis show regarding dJudge
Porteous’s gambling losses for that year?

Mr. HORNER. Specifically it shows that he had gross gaming
losses of $12,895.35, with a net loss of $6,233.20.
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Ms. KoNAR. Where did you get all the necessary information to
determine what Judge Porteous’s gambling losses were?

Mr. HORNER. We got them from the casino records.

Ms. KONAR. Do you know whether a confirmation order was en-
tered in Judge Porteous’s bankruptcy case?

Mr. HORNER. [ do.

Ms. KONAR. Directing your attention to Exhibit 133, which is a
copy of the Porteous confirmation order, does this order address
whether Judge Porteous was allowed to incur any additional debt?

Mr. HORNER. It does.

Ms. KONAR. What does it say in that regard?

Mr. HORNER. Specifically it says, the debtor shall not incur addi-
tional debt during the term of this plan except upon written ap-
proval of the trustee.

Ms. KONAR. Did Judge Porteous continue to take out markers at
casinos after this confirmation order was entered?

Mr. HORNER. He did.

Ms. KONAR. 1 would like to direct your attention to the summary
chart prepared by Task Force staff which shows all the casino
markers taken out by Judge Porteous after the confirmation order
was entered up until July of 2002. How many total markers did
Judge Porteous take out during this time period?

Mr. HORNER. Judge Porteous took out 42 total markers.

Ms. KONAR. What is the total dollar amount that Judge Porteous
borrowed and then repaid in the casino for those 42 markers?

Mr. HORNER. $149,400.

Ms. KONAR. As one example of the gambling trips listed on this
chart, did Judge Porteous gamble at the Treasure Chest Casino in
August of 2001?

Mr. HORNER. He did.

Ms. KoNAR. Directing your attention to Exhibit 313, do you rec-
ognize this document?

Mr. HorNER. I do.

Ms. KONAR. What is this document?

Mr. HORNER. This is Judge Porteous’s marker history from the
Treasure Chest Casino for the time period August of 2001.

Ms. KoNAR. All right. What does this exhibit show specifically re-
garding Judge Porteous’s activities at the Treasure Chest Casino in
August of 2001?

Mr. HORNER. Specifically it shows that he took out eight $1,000
markers for a total of $8,000 over the time period of August 20-Au-
gust 21. So, again, the gaming trip probably flipped over midnight.
Then he repaid five of the markers in chips on either August 20th
or August 21st. He left owing the casino that night with an amount
of $3,000. Then he comes back to the casino on September 9th,
2001, and repays two of the markers in cash. And then the last
marker he comes back to the casino on September 15th, 2001, with
another $1,000 in cash.

Ms. KONAR. Was it a violation of the confirmation order for
Judge Porteous to take out these eight markers at the Treasure
Chest Casino?

Mr. HORNER. Yes.

Ms. KONAR. Do you know whether Judge Porteous opened up any
credit cards after the confirmation order was entered?
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Mr. HORNER. He did.

Ms. KoNAR. Directing your attention to Exhibit 341-A, do you
recognize this document?

Mr. HoORNER. I do. It is the Capital One credit card application
signed by Judge Porteous.

Ms. KONAR. Was this one of the documents obtained as a part
of your investigation?

Mr. HORNER. It was.

Ms. KONAR. What is the date on this credit card application?

Mr. HORNER. August 13th, 2001.

Ms. KONAR. August 13, 2001, was less than 1 month after the
confirmation order was entered, correct?

Mr. HORNER. That is correct.

Ms. KONaAR. To the best of your knowledge, is that Judge
Porteous’s signature on the credit card application?

Mr. HORNER. That is his signature.

Ms. KONAR. Directing your attention to Exhibit 341-B, do you
recognize these documents?

Mr. HORNER. I do.

Ms. KONAR. What are these documents?

Mr. HORNER. These are the charges on the Capital One credit
card that he applied for just previously.

Ms. KONAR. Do these charges show whether Judge Porteous used
the Capital One credit card after the confirmation order?

Mr. HorNER. They do.

Ms. KoNAR. Was it a violation of the confirmation order for
Judge Porteous to open the Capital One credit card and thereafter
use the card to incur new debt?

Mr. HORNER. Yes, it was.

Ms. KONAR. Do you know whether Judge Porteous applied for a
credit limit increase at any of the casinos where he gambled after
the confirmation order was entered?

Mr. HorNER. He did. In July, July 4, 2002, he applied to increase
his credit limit at the Grand Casino Gulfport.

Ms. KoNAR. Directing your attention to Exhibit 324, do you rec-
ognize this document?

Mr. HORNER. I do.

Ms. KONAR. What is it?

Mr. HoRNER. This is the credit line change request that Judge
Porteous signed on July 4th of 2002,

Ms. KONAR. Is that Judge Porteous’s signature?

Mr. HORNER. It is.

Ms. KONAR. Based on your investigation, will a casino ever in-
crease a gambler’s credit line without the gambler proactively re-
questing that credit line increase?

Mr. HORNER. No.

Ms. KONAR. What is the normal procedure at a casino when a
gambler requests a credit line increase?

Mr. HorRNER. Usually what they will do is ask the customer to
fill out some kind of application or some kind of change request,
and then what they will do is run either a consumer credit report
or what is called a central credit report, which is a credit report
specifically used by casinos for gamblers.
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Ms. KoNAR. How else is a central credit report different from a
normal commercial credit report?

Mr. HorNER. Well, the central credit report only reports gaming
activity on a particular gambler. So what it does, it keeps track of
the gambler’s limits, what casinos they have applied credit at, and
then it will also show or reflect any negative histories at the casi-
nos, if they failed to pay a marker or bounced a check or something
like that.

Ms. KoNAR. Is it important to gamblers to keep their central
credit reports clean of any blemishes?

Mr. HORNER. Absolutely, because if a gambler gets a negative
history on his central credit report, what happens is the other casi-
nos generally cut him off.

Ms. KONAR. Turning back to this Grand Casino Gulfport credit
line increase, after Judge Porteous requested this increase, do you
know whether he gambled at the casino on that same day?

Mr. HorNER. He did.

Ms. KONAR. Turning your attention to Exhibit 325, do you recog-
nize this document?

Mr. HORNER. This is the marker history from the Grand Casino
Gulfport which covers the time period in question.

Ms. KONAR. Does this exhibit show whether Judge Porteous took
out markers at the Grand Casino Gulfport in July of 2002?

Mr. HORNER. It does.

Ms. KONAR, What is the total dollar amount in markers Judge
Porteous took out?

Mr. HORNER. Twenty-five hundred.

Ms. KoNAR. And $2,500 was his newly increased credit limit; is
that correct?

Mr. HORNER. That is correct.

Ms. KONAR. So Judge Porteous applied to increase his credit
limit at the Grand Casino Gulfport and thereafter utilized his new
credit limit to gamble up to that limit?

Mr. HORNER. That is correct. He maxed it out as soon as he got
it.

Ms. KoNAR. Was that a violation of the confirmation order?

Mr. HORNER. It was.

Ms. KoNAR. Did your investigation reveal a pattern where Judge
Porteous favored making repayments at casinos over making re-
payments of other debts?

Mr. HorNER. It did.

Ms. KONAR. What did that pattern show specifically?

Mr. HorRNER. Well, specifically it showed that Judge Porteous fa-
vored the casinos and a credit card company over his other credi-
tors.

Ms. KONAR. Mr, Chairman, that concludes my questioning.

Mr. ScHIFF. Thank you.

Let me ask you a few questions, Agent Horner.

What would have been the result if Judge Porteous had listed
mar‘l?(ers on his bankruptcy petition or defaulted on debt to a ca-
sino?

Mr. HoRNER. Well, if he would have listed the marker on the
bankruptcy decision, the marker would have been discharged in
bankruptcy, or since this was a 13, the casino would have been
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treated like any other creditor and probably got—I think his plan
was 39 cents on the dollar. So the casino would have been paid 39
cents on the dollar.

Mr. ScHIFF. And had that happened, would the casinos have con-
tinued extending credit to him?

Mr, HorNER. No. If the casino had found out that he had filed
for bankruptcy, they would not have extended credit to him any-
more.

Mr. ScHIFF. And did the judge indicate any of his casino debt on
his bankruptcy petition?

Mr. HORNER. No. None.

Mr. SCHIFF. As a result, did the casinos get paid 100 percent of
their debt whereas other creditors got maybe a third of their debt?

Mr. HORNER. That is exactly what happened. Treasure Chest,
Grand Casino, Beau Rivage, they were all paid 100 percent, versus
his credit cards, Bank of America and stuff, they got 39 cents on
the dollar, the same as there was a bank loan that he had that was
listed in the bankruptcy which got 39 cents on the dollar.

Mr. ScHIFF. Were the markers always paid either by cashing out
chips or by the judge coming in later and giving cash? Or you men-
tioned the markers gave the casinos the right to tap into the
judge’s bank account. Did they ever have to use that mechanism,
or did the judge always go and pay the marker one way or another?

Mr. HORNER. No. What happened in Judge Porteous’s case was
the markers were repaid, I think, one of four different ways. Some-
times he would pay with chips. When he was at the casino, he
would pay it off with chips. Sometimes he would pay it off with
cash. Other times he would write a check to the casino paying it
off. And then the fourth way, sometimes his secretary wrote a
check to the casino paying off the marker.

Mr. ScHIFF. This was his judicial secretary?

Mr. HORNER. Yes.

Mr. ScHIFF. You were showing some of the charts earlier that
would show him gambling for a period of a day and a half; it would
go after midnight.

Mr. HorNER. Right.

Mr. ScHIFF. Some of the markers he would pay in chips, and
some he would pay a day or so later, and some he would pay a
week or two later.

Mr. HORNER. Right.

Mr. ScHIFF. Were those at multiple casinos on the same day, or
how is it that some were paid a day later, and some were paid
through chips, and some were paid a week later? Were those all
debts at the same casino? Were those visiting multiple casinos in
the course of a single day?

Mr. HORNER. No, generally it was one casino per trip. If he had
a stack of chips in his hand when he was done gambling, I suppose
he would just walk to the cage and try to pay off any markers he
had outstanding with whatever chips he had left.

Mr. ScHIFF. The multiple debts that appear on some of the ex-
hibits, some of which he paid out right away and some of which
he paid out later, those would have been incurred at the same ca-
sino during the same day?

Mr. HORNER. Yes.
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Mr. ScHIFF. Does that mean he would gamble—he would get
chips through a marker.

Mr. HORNER. Right.

Mr. SCHIFF. At, say, the beginning of the evening.

Mr. HORNER. Right.

Mr. ScHIFF. He would gamble and win some, lose some.

Mr. HORNER. Right.

Mr. ScHIFF. Cash in chips.

Mr. HORNER. That is correct.

Mr. SCHIFF. And then later in the evening borrow more chips.

Mr. HORNER. Yes, he did that sometimes, too. He would draw on
a marker, gamble for a while; go back, probably lose what he drew
down on the marker; go back, draw another marker, either win or
lose; go back, either draw another marker or pay off the two pre-
vious markers or just pay off one marker if that he is all he had
in his pocket at the time. So it just kind of depended upon whether
he was winning or losing what would happen.

Mr. ScHIFF. Those multiple transactions were at the same ca-
gino, and it just reflected the process of the evening of cashing in
and cashing out.

Mr. HORNER. Right. Exactly.

Mr. ScHIFF. But to your knowledge, the casinos never actually
had to go and draw the money from his own accounts?

Mr. HORNER. No. They did. Sometimes they did drop the mark-
ers.

Mr. ScHIFF. That is called dropping the markers?

Mr. HORNER. Yes. They deposited the marker to his bank ac-
count. I guess there is five ways that the markers were paid.

Mr. SCHIFF. So sometimes they took advantage of the process,
the link to his bank account, and actually when he didn’t within
the time period make the payment, they went and they drew the
funds out of his account?

Mr. HORNER. That is correct.

Mr. ScHIFF. Now, you did a summary of the amount of checks
and cash he had written or paid for gaming expenses from 1997 to
2000 that add up to $27,000, and then the number of credit card
debts he incurred from 1995 to 2000, which was $66,000. I want
to ask you about those two different periods. For one you looked
at the period from 1997 to 2000.

Mr. HORNER. That is correct.

Mr. SCHIFF. And the other, 95 to 2000. Why did you choose two
different periods? Do you know what the amount of checks and
cash from 95 to 2000 would have been?

Mr. HORNER. I don't know it off the top of my head, but I am
sure the financial analyst that prepared the schedules, he would
know the numbers or the answer to that question.

Specifically, the two different time periods, those were the time
periods that were used in the fifth circuit, I believe, at the fifth cir-
cuit hearing. And I don’t know why they specified those two time
periods. That was the financial analysts working with the fifth cir-
cuit people.

Mr. ScHIFF. In your investigation, did you determine when the
judge’s gambling problem began or how long had it been ongoing?
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Mr. HORNER. Well, he had credit at—I think the Treasure Chest
was the first casino that he had credit established at, and I'm going
from memory here. I think it went back to '95 or ’92, something
like that. But that is kind of an estimate, because I can't remember
exactly how far back the Treasure Chest records went.

Mr. ScHIFF. As far as you recall, the Treasure Chest may be the
first casino where he became an established——

Mr. HORNER. Yes. That was his preferred—he liked to go to the
Treasure Chest because it was real close to his house.

Mr. ScHIFF. The 149,000 in markers that were taken out, many
of which were repaid-—

Mr. HORNER. Right.

Mr. ScHIFF. How much was the sort.of net loss from those mark-
ers? In other words, he goes to a casino; he takes out a mark; at
some point, he cashes in chips to pay part of the mark. Was it gen-
erally or often the case that he lost and therefore couldn’t pay off
the mark at that visit and had to pay it off in the days or weeks
that followed?

Mr. HorNER. I don’t know the exact total, but in reviewing the
records—I mean, I'm going to estimate that maybe half the time
he lost—half the time he won, half the time he lost. Okay. That
is just a rough estimate. But I don’t know the total loss, net loss,
or the amount of money that he owed casinos when he left. I don’t
know that number.

Mr. ScHIFF. Now, the 140—was it 149,000?

Mr. HORNER. 149,000.

Mr. ScHIFF. That was during the course of 1 or 2 years while he
was in bankruptcy?

Mr. HORNER. That was for the time period after the order was
entered through I think 2002, because our gaming records only
went up to about 2002. I think he was discharged in July of '04.

Mr. ScHIFF. So that amount and any amounts that he lost subse-
quent to the filing of the bankruptcy petition, that all postdates
that 66,000 and $27,000 figure.

Mr. HORNER. That’s correct.

Mr. ScHIFF. At this point, you have to check. You're not aware
of how much of the 149,000 was in that loss that subsequently had
to be repaid?

Mr. HorNER. Right. I don’t know that number.

Mr. ScHIFF. Now, you say half the time he won, half the time
he lost. Does that mean that the amounts were the same or that,
ultimately, when you looked at a given date like the charge you
showed us, he would win and he would lose, but at the end of the
day there were usually markers that he did not have the ability to
pay off?

Mr. HorNER. Usually—I'm going to say probably—and this is a
rough estimate—40 percent of the time he left the casino owing
money. But that is really just an estimate by reviewing the records.

Mr. ScHIFF. Do you know, did the credit card application that he
filled out during the pendency of the bankruptcy proceeding, did
that credit card application ask him whether he had ever filed
bankruptcy?

Mr. HORNER. I don't think so, because it was one of those quick
applications where you just basically sign it and date it and you
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can get the card. And it was one of those low-limit cards. It was
a Capital One. I think the balance was-—or the credit limit on it
was for $200. So I think it was one of those cards that sometimes,
if you file bankruptcy, I think you might get the application,
maybe. I don’t know. But it didn’t ask that question, not that I
know of.

Mr. ScHIFF. Thank you, Agent.

I now recognize the Ranking Member of the Task Force, Mr.
Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Agent Horner, are there reasons that Judge Porteous or anyone
who may gamble frequently would want casinos to track their gam-
bling patterns?

Mr. HORNER. Yes. The main benefit that—well, there is two rea-
sons. One for tax purposes, for wins and losses, because they have
to report their winnings and losings. Number two, a gamer or gam-
bler would want their gaming activity rated—they call it rated
play—because the casino will then give the customer food and room
specials. They will give them free shows if they play enough. They
will even give them free transportation to the casino.

There is a term of art that is used, RFB. It is called room, food,
beverage. A gambler will try to attain RFB status at the casino
where when he walks in—or he or she walks in, you know, every-
thing is paid for, including your room. So that is the main benefit
to a gambler.

Mr. GOODLATTE. Do you know if Judge Porteous received such
benefits?

Mr. HorNER. He did.

Mr. GOODLATTE. How many casinos did you identify where Judge
Porteous was an established or rated player?

Mr. HORNER. Probably about 10.

Mr. GOODLATTE. All in the Gulf Coast region and New Orleans?

Mr. HORNER. Most of them in the Gulf Coast region, but he is
also rated at Caesars in Vegas and Caesars in Tahoe.

Mr. GOODLATTE. You indicated that one of the reasons for having
that tracked was the convenience in terms of completing your tax
return. Have you had the opportunity to examine Judge Porteous’s
tax returns?

Mr. HORNER. I have.

Mr.? GOODLATTE. Did you find anything unusual in those tax re-
turns?

Mr. HORNER. Well, for one, he took a deduction for a gift, 1 think
the first year, like a $4,200 deduction for gifts, but he doesn’t put
any gifts on the bankruptcy because there is a question on there
for gifts given. Okay. Well, he didn’t report that in the bankruptcy.
But on the tax return, he did take a $4,200 deduction for gifts. If
I remember right, I don’t think there was any gaming wins or
losses reported on his tax return.

Mr. GOODLATTE. Earlier in your testimony you said that you and
the FBI analyst had attempted to add up withdrawals at casinos
on Judge Porteous’s credit cards and bank; and you indicated that
you had come up with a chart that depicted the extent of those
withdrawals, quote, at a minimum. Why do you think there may
be more gambling-related charges and withdrawals?



4589

24

Mr. HORNER. Because I think what the analyst did was he took
kind of a narrow view of gaming withdrawals or gaming charges
and only used withdrawals that were taken at the casino. But we
know that there is a cash machine located right outside the Treas-
ure Chest casino, 5500 Williams Boulevard, and Judge Porteous
would frequently go to that cash machine right before he went to
the casino, and I don’t think that those transactions are reflected
in the chart. So if you add all of those, the cash machines that are
located around the casinos, that we could see he was hitting before
he was going into the casino, the number is probably going to be
bigger.

Mr. GOODLATTE. Do you have any way of calculating what that
was based upon looking at his bank records?

Mr. HORNER. We do. But that is something that the financial an-
alyst would calculate. But we do because we have got the bank
records and we can see where the cash withdrawals are made and
we know which cash machines are located right outside the casi-
nos.

Mr, GOODLATTE. And how do you come to the conclusion that ca-
sinos would not extend credit to individuals in bankruptcy? Did you
learn that from speaking with officials at the casinos you visited
Or——

Mr. HORNER. Yeah, I asked them that question.

Mr. GOODLATTE. What did they say to you?

Mr. HORNER. They said absolutely not.

Mr. GoOODLATTE. Once they know somebody is in bankruptcy,
they cut them off?

Mr. HORNER. Right. They are much—they are just like a bank.
A bank is—you know, I shouldn’t say because banks do—don’t loan
money to people, and they did to Judge Porteous. He refinanced a
loan. But, you know, casinos generally are not going to extend cred-
it to people who have filed for bankruptcy.

Mr. GOODLATTE. Thank you.

Agent Horner, when you obtained Judge Porteous’s tax returns,
did you do so under a court order?

Mr. HORNER. Yes.

Mr. GOODLATTE. Thank you very much. Those are all the ques-
tions I have.

Mr. ScHIFF. The gentleman yields back.

Ms. Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you very much.

Agent Horner, what do you think would have happened if Judge
Porteous had listed an outstanding casino marker on his bank-
ruptcy petition or otherwise defaulted on a debt to a casino?

Mr. HorNER. Well, if he had listed the casino debt on the bank-
ruptcy application, the casino would have been treated like any
other creditor. They would have participated in the plan. They
would have been paid I think it was 39 cents on the dollar, just
like all the other credit card companies were; and then that debt
would have been discharged after the time period.

Ms. JACKSON LEE. We can also speculate that that would have
been a real red flag on a bankruptcy petition, would it not?

Mr. HORNER. Yes. It would. It would have. It would have given
the creditors an opportunity maybe to ask Judge Porteous about
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his gaming activity as a method to maybe to try to find some more
funds for the bankruptcy estate.

Ms. JACKSON LEE. As an FBI agent dealing with either criminal
failures or civil failures—and this is speculation and I understand
that—if you were in a courtroom, you might assume that a judge
might take note of that as well?

Mr. HORNER. I would assume that, yes.

Ms. JacksoN LEE. Do you have any evidence that Judge
Porteous secured funds from individuals—I hate to use the term
“loan sharks”. That may be dated. Do you have any evidence that
he might have tried to get funds from other than credit card
sources that seem to be part of your testimony today?

Mr. HORNER. Well, he obtained funds from other lawyers, you
know. He had a little situation with some lawyers that, you know,
they were paying him some funds for some curatorships. So he was
generating funds like that back in the *90’s. But as far as during
this time period, other than—I don’t know that he obtained money
from any loan sharks. Or anything like that.

Ms. JACKSON LEE. And help me again. How far back did this
gambling evidence suggest that he had been gambling?

Mr. HORNER. I think the records from Treasure Chest went back
to the early to mid '90’s.

Ms. JACKSON LEE. At the level of the evidence which you re-
viewed about his gambling habits, would it suggest that he needed
to keep a constant flow of money going?

Mr. HORNER. Yes.

Ms. JACKSON LEE. And so he needed to be pretty nimble, pretty
astute at trying to move dollars around?

Mr. HORNER. Well, what he did was, by overinflating his ex-
penses in the bankruptcy and underestimating his income, what he
was able to do was kind of create a little pot of money during the
bankruptcy period which he could then gamble with that money.

Ms. JACKSON LEE. Say that again for me so that I can under-
stand.

Mr. HORNER. What he did was he provided an old pay stub to
the bankruptcy trustee which it was a low figure, okay? And so
that created money every month for him to gamble, which was out-
side the bankruptcy estate, outside the purview of the trustee; and
then he overinflates his expenses, okay, which then creates another
little pot of money that he is able to gamble with or use however
he wants to use. But those funds are kept outside the bankruptcy
estate.

Ms. JACKSON LEE. In addition, that document is viewed as a Fed-
eral document or a document which would make representations to
the Federal Government is it not, the bankruptcy petition?

Mr. HORNER. That’s correct.

Ms. JACKSON LEE. Are there unique ways that casinos determine
creditworthiness of a customer that are different from other typical
commercial creditors?

Mr. HorRNER. What a casino will do is they will have you fill out
the credit application, and then most casinos will run what is
called a central credit report, which is a credit report specifically
aimed at gamblers and casinos and it tracks gaming activity of the
casino’s customers. And with the central credit report a casino can
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determine whether or not a gambler has a good credit history at
the casinos or a bad credit history at casinos.

Ms. JACKSON LEE. So they do so—their inside ball game?

Mr. HORNER. That'’s right.

Ms. JACKSON LEE. We know you are a gambler, you might be
selling your house, but are you good with us?

Mr. HORNER. That's right. And also casinos do—one thing I
found out was casinos usually own numerous sister properties is
what they call them and they have very good lines of communica-
tion between sister properties. So if I went to Harrah’s in New Or-
leans and I bounced a check or something at Harrah’s in New Orle-
ans, they are immediately going to put that out to all casinos
owned by Jazz Casino Corp., which is the company that owns
Harrah’s. So they are going to know about it within various casi-
nos.

Ms. JACKSON LEE. It looks like he was focusing around the Gulf-
port region. Did he travel, though? I didn’t see that. Did he make
his way to various sites—Michigan, Las Vegas, Atlantic City?

Mr. HORNER. He went to Las Vegas and Tahoe, Lake Tahoe. 1
never saw anything that he gambled in Atlantic City.

Ms. JACKSON LEE. It sounds like Judge Porteous may have only
underestimated his income by a few hundred dollars per month in
the 2001 schedules. Is that a fair understanding of the evidence?

Mr. HORNER. I need to find something here. I have some figures
that I wrote down here to show you how much difference there was
in the paychecks, and I can’t put my hands on it.

Okay. Here it is. Well, anyway, the pay stub that he provides is
$7,500, approximately. Well, the very next deposit into the Bank
One checking account, the first deposit in there after the bank-
ruptey is filed is, like, $7,700. The next month, it goes up to—I
think the next month is $7,700. The next month, it goes up to
$7,800; and then the next month after that it jumps to like $8,500,
because they are not with holding FICA and all that stuff anymore.
So from August through December, the pay that is deposited in his
account every month is about $8,500.

Ms. JACKSON LEE. And he only—and what—August and Decem-
ber, what year again?

Mr. HORNER. 2001.

Ms. JACKSON LEE. So you see a decided little cash hedge that he
is able to utilize?

Mr. HORNER. Correct. And then he never did report his wife’s in-
come either. Which was very small. But still I think we found it
averaged, you know, between 2 and $300 a month. But still—and
it increased over the term of the bankruptcy. The 3-year period of
the bankruptcy her income steadily increased. So that was another
little piece of income that he

Ms. JACKSON LEE. That he dipped into?

Mr. HOrNER. That he dipped into.

Ms. JACKSON LEE. Let me just quickly ask these last two ques-
tions.

One, is it your testimony today that Judge Porteous committed
fraud in his bankruptcy proceedings to conceal the extent of his
gambling so he could continue gambling without interference; is
that correct?
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Mr. HORNER. Yes.

Ms. JACKSON LEE. And then, lastly, I'm still curious about—be-
cause when you think of gambling, certainly you can think of great
fun and entertainment. But did you have any evidence of his asso-
ciation or having to be involved with unsavory characters—using
an old terminology?

Mr. HORNER. No, not that I know of.

Ms. JACKSON LEE. Thank you.

Mr. ScHIFF. The gentlewoman yields back.

Without objection, all the exhibits referenced by Agent Horner or
Mr. Baron will be made a part of the record; and now I will recog-
nize Judge Porteous’s attorney, Mr. Westling, for 10 minutes to
question the witness.

Mr. WESTLING. Thank you, Mr. Chairman.

Special Agent Horner, do you have the casino——

Mr. ScHIFF. Counsel, could you hold off for one quick second?

TI'm sorry. I didn’t see my colleague. Would you care to question
the witness?

Mr. GOHMERT. Thank you, Mr. Chairman, just briefly.

Mr. ScHIFF. Mr. Gohmert is recognized.

Mr. GOHMERT. Thank you.

You have done an extraordinarily good case of just laying out the
facts as they were found, and that really makes me appreciate the
thoroughness of the job, and it makes our job easier when-—as Ser-
geant Friday used to say, just the facts. But when my friend from
Texas asked you about unsavory characters, you had a very long
pause there; And so I would like to ask you what it is that was
going through your mind. You clearly have a good mind and appar-
ently you were going through some files and checking your direc-
tories mentally and I'm wondering what the hesitation was. Is
there some people with whom he had contact that gave you cause
for concern?

Mr. HORNER. Well, first, the term “unsavory” can mean prob-
ably—cover a broad number of people in New Orleans.

Mr. GOHMERT. In New Orleans?

Mr. HORNER. In New Orleans.

Mr. GOHMERT. Really. That’s a shock.

Mr. HORNER. So the guestion really—what I was trying to deter-
mine is, in 14 years of public corruption investigations, I mean,
there is a lot of people that we have investigated and we have come
across and who could maybe fit the term “unsavory”. Now, you
know, to try to reconcile that with Judge Porteous’s relationship
with any of these people, okay, I'm sure he has or knows unsavory
people in New Orleans. But to define what the relationship is in
regards to the question is a difficult one. So-——-

Mr. GOHMERT. Well—and I understand that. And so that you un-
derstand where I'm coming from, our Chairman of our Crime Sub-
committee, Bobby Scott, and I were part of a hearing down in New
Orleans a couple of years ago in which a U.S. attorney testified a
big problem in New Orleans before Hurricane Katrina was graft
and corruption, and it remains a big problem in New Orleans. And
I understand that is a big problem there.

So let me try to hone in a little more, and I really appreciate my
friend from Texas asking the question, because it is important.
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This is a Federal judge who has tremendous power and control
over people’s future, businesses’ futures. Are there people who have
been investigated for graft or corruption who had personal ties to
Judge Porteous?

Mr. HORNER. Yes.

Mr. GOHMERT. And are there people who have been investigated
for graft and corruption who may have come before Judge Porteous
as a judge who had personal ties to Judge Porteous?

Mr. HORNER. So the question is, if an unsavory or somebody who
has been investigated

Mr. GOHMERT. I'm setting aside unsavory now and trying to get
more specific.

So, specifically, you had indicated that there are people who had
been investigated for graft and corruption who had personal ties to
Judge Porteous.

Mr. HOrRNER. Right.

Mr. GOHMERT. So I'm taking that the next step to be even more
exclusive. Were there people who had been investigated for graft or
corruption who had personal ties to Judge Porteous and who came
before him as a judge?

Mr. HORNER. Well, we had a case in New Orleans called Wrin-
kled Robe which was a large public corruption investigation which
involved judges, lawyers, the sheriff’s office, and bail bondsmen in
Gretna, Louisiana; and you're going to hear from two of those—
from a couple of people that were involved on the wrong side of
Wrinkled Robe in a couple of days.

But Judge Porteous did have a relationship with a bondsman
named Louis Marcotte, who was later on investigated for corrup-
tion because he corrupted the 24th judicial system. He did have
some dealings in front of Judge Porteous when Judge Porteous was
on the State bench, okay, not on the Federal bench.

But as far as if you're just asking for the time period of when
Judge Porteous was on the Federal bench, I don’t know of anybody
that would fit that category.

Mr. GOHMERT. And one follow-up to that, if I might. The casinos
obviously were extending markers, giving him credit. Do you know
of any business that anyone associated with the casinos who ex-
tended him markers and credit had before his court?

Mr. HorNER. So the guestion is whether or not a casino had a
matter before him?

Mr. GOHMERT. Or people involved with the casino individually
had. Because it may be that the casino did not as the casino, but
people involved with the casino who had an interest in the casino,
pecuniary interest in the casino and had some business before the
court.

Mr. HorNER. I don’t know the answer to that question. But—I
don’t know the answer to that.

Mr. GOHMERT. With the data bank that you have from your obvi-
ously very thorough investigation, would it be possible to run a
cross-check between litigants before the court during the time he
was a Federal judge and people who had a pecuniary interest in
the casinos where he was extended credit?

Mr. HorNER. I don’t think we could do that because we would
have to know the name that we would want to run. We would have
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to know if that person also had—is an established player at a ca-
sino, and casinos generally don’t give us that information unless we
issue them a subpoena. So if I had the name of John Smith that
appeared as a litigant in front of Judge Porteous, I would have no
way of knowing whether or not John Smith has an account at
Treasure Chest or Beau Rivage or anything like that.

Mr. GOHMERT. It may be worth following up. But, thank you, Mr.
Chairman.

Mr. ScHIFF. I thank the gentleman.

The gentleman yields back. We will now go back to Judge
Porteous’s attorney, Mr. Westling, for his questions.

Mr. WESTLING. Thank you, Mr. Chairman.

Special Agent Horner, you have testified a bit about the casino
credit process. I just want to make sure I understand some things
about that. You've indicated that there is a credit report that 1s
generated inside, I would put it, the casino system, players credited
at various facilities that i1s often used in determining whether to
extend a marker; is that correct?

Mr. HORNER. It is not really a credit system inside the casino
system. It is a company separate and apart from the casinos that
the casinos will subscribe to the service, the central credit service;
and the central credit then provides information back to the casi-
nos. So, you know, I don't think it is a part of the casinos. They
just provide information to casinos.

Mr. WESTLING. But, in essence, it is a database of information
that relates to casino credit as compared to other credit?

Mr. HOrNER. That’s correct. And it does have some banking in-
formation on there, also. Like, it will show high and low limits of
the customer’s bank accounts and things like that.

Mrf.) WESTLING. All right. Do they also typically run credit re-
ports!

Mr. HORNER. Sometimes they do.

Mr. WESTLING. And, obviously, had they run a credit report in
this‘_) case, the bankruptcy would have showed up, would it have
not’

Mr. HORNER. Yeah, it would have shown up.

Mr. WESTLING. So to the extent the bankruptcy is out there, it
is a public record like a tax lien or anything else. It is going to
show up on a credit report, and it is available in the normal
sources that a casino would check to determine creditworthiness. Is
that a fair statement?

Mr. HORNER. Well—but the problem you have with Judge
Porteous’s bankruptcy is that he has got his Social Security num-
ber listed, and then he has also got the fake name, and then he
has also got the real name. So when the credit report is issued and
the bankruptcy shows up under--it is going to show up under his
Social Security number, but it also going to show up under—as G.
T. Orteous. So somebody reading the credit report doesn’t know if
the Social Security number is wrong or if the name is wrong. So
it is hard to determine what is correct on the consumer credit re-
port.

Mr. WESTLING. But as a practical matter, a credit report typi-
cally lists 2 number of names anyone has ever been associated
with?
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Mr. HORNER. It does.

Mr. WESTLING. So this isn’t exactly a puzzle for people who are
day in and day out granting credit, is it?

Mr. HORNER. No. Well--I mean, it would show up, but there
would be a question as to whether or not—what the correct infor-
mation is.

Mr. WESTLING. But as a practical matter, the information would
be there. They would just have to decide what value it had?

Mr. HORNER. Right. That’s correct.

Mr. WESTLING. Okay. Do you have the—there is a chart that was
used earlier, Judge Porteous’s casino markers post confirmation.
Do you have that in front of you?

Mr. HORNER. I do. What is the exhibit number?

Mr. WESTLING. I don’t think it has an exhibit number. I think
it was projected on the screen. This was the chart that has the
total of $149,000

Mr. HorRNER. Right.

Mr. WESTLING [continuing]. And 42 markers.

Mr. HORNER. Okay. I have it.

Mr. WESTLING. Do you have that in front of you?

Mr. HOrNER. I do.

Mr. WESTLING. Okay. So I just want to quickly walk through the
chart so that we can get a sense of what is happening here.

On July 18, 2001 there is one marker at the Treasure Chest,
which is then repaid in that same visit; is that correct? The first
entry on the chart.

Mr. HorNER. I don’t have that page.

I have got it right here. Okay.

Mr. WESTLING. Okay. So we are looking at—I think it is the first
page—yeah, there we go. The July 18, 2001, visit. And there is a
repayment of that marker on the same casino visit on the 19th.

Mr. HORNER. That'’s correct.

Mr. WESTLING. Okay. And then going down to the 23rd again, re-
paid on the same visit, correct?

Mr. HOrRNER. That’s correct.

Mr. WESTLING. All right. Now, on the 20th of August and the
21st, we see that some amount, 5,000, is repaid in the same visit,
but there is a total of 3,000 that remains owing when he leaves the
casino and is subsequently repaid on the 9th and 15th of Sep-
tember, correct?

Mr. HORNER. Right.

Mr. WESTLING. So we know that on one occasion there is 3,000
left owing that is not liquidated the same day.

Mr. HORNER. Right.

Mr. WESTLING. Now, going down to the 28th of September, there
are two at Harrah'’s, $2,000 and again repaid in the same visit.

Mr. HORNER. Right.

Mr. WESTLING. All right. Next page. We are looking at October
13th of °01, two markers for 1,000, again repaid the same visit.

Mr. HORNER. That’s correct.

Mr. WESTLING. October 17th and 18th, there is a total of nine
markers for $5,900-—1,500 repaid on that visit, 44 he leaves the ca-
sino still owing, correct?

Mr. HorNER. That’s correct.




4596

31

Mr. WESTLING. All right. He repays that on November 9th, it
looks like, of "01.

Mr. HORNER. Right.

Mr, WESTLING. Next entry again, on the 31st and 1st, 31st of Oc-
tober, 1st of November, total of 3,000 repaid in the same visit?

Mr. HORNER. That’s correct.

Mr. WESTLING. All right. On 11/27, two markers again repaid the
same visit.

Mr. HORNER. That’s correct.

Mr. WESTLING. 12/11, two markers again repaid the same visit.
On the 20th of December of 01, one marker repaid subsequently.
So that is another thousand he leaves the casino still owing.

Mr. HORNER. Right.

Mr. WESTLING. 2/12 of 02, a $1,000 again repaid the same visit,
correct?

Mr. HORNER. That’s correct.

Mr. WESTLING. April 1st, 2,500 repaid the same visit, correct?

Mr. HORNER. That’s correct.

Mr. WESTLING. All right. And then on May 26th, one marker,
$1,000 repaid the same visit.

Mr. HorNER. That’s correct.

Mr. WESTLING. All right. Now, on 7/4 and 5 of 02, there were
three markers, totaling $2,500. 1,200 is repaid that day, and he
leaves the casino owing 1,300.

Mr. HORNER. Right.

Mr. WESTLING. All right. So if I have got my notes right, there
is one debt he leaves owing of 3,000, one of 4,400, one of 1,000, and
one of 1,300. So of $149,000, 400 in markers total, only 9,700 were
not repaid on the same date they were taken out; is that correct?

Mr. HORNER. That’s correct.

Mr. WESTLING. All right. Thank you.

I want to direct your attention briefly to—I think it is Exhibit
341, which are the credit card statements that relate to the Capital
One card that was taken out—1I think it was in August of '01.

Mr. HORNER. Right.

Mr. WESTLING. Do you have that in front of you?

Mr. HorNER. I do.

Mr. WESTLING. Have you reviewed the charges on these state-
ments?

Mr. HORNER. Only a couple of them.

Mr. WESTLING. Okay. In general—and, again, we can go through
them, but is it fair so say that these represent pretty standard
meals, clothing, Breaux Mart, which is a grocery store in New Orle-
ans, but kind of day-in-and-day-out living expenses? I mean, these
are not repeating the pattern of regular gambling-type debt; is that
correct?

You can take your time.

Mr. HORNER. Just give me a couple of seconds here.
hYeah, it locks like 1t is a lot of restaurants, shopping, things like
that.

Mr. WESTLING. All right. Thank you.

Agent Horner, you have testified about the bankruptcy petitions
in this case and the dates they were filed; and I guess there were
actually two of them, if I understand all of this correctly. The first
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that was—had the name Orteous and then there was an amended
filing, correct?

Mr. HORNER. That’s correct.

Mr. WESTLING. And do you know whether or not they were
signed by Judge Porteous and his wife on the dates that they are
dated or not?

Mr. HORNER. Se your question is whether or not he actually
signed the voluntary petition on March 28, 2001, as it is reflected
on the form?

Mr. WESTLING. Right. In other words, to the extent it bears that
date, do you know if it was signed on that date?

Mr. HORNER. I do not know if it was actually signed on that date.
I mean, he represents that it is, so~—

Mr. WESTLING. I understand. That is the date on the document.

Mr. HORNER. Right.

Mr. WESTLING. But you don’t know one way or the other wether
he signed it and it was subsequently dated?

Mr. HoORNER. Right.

Mr. WESTLING. I mean, if you look at the dates—just so we can
talk about it—they are clearly all put on there by the same indi-
vidual, are they not?

Mr. HORNER. I don’t know who put them on.

Mr. WESTLING. Now, 1 want to go back to one final exhibit, and
then I will move on, and I think it is the exhibit that shows your
analysis of gambling losses and winnings. Do you have that? I will
probably have a number for you in just a second, but I'm looking.
Yeah, it is 337.

Mr. HORNER. Okay.

Mr. WESTLING. And so for the period of 3/28/2000 to 3/28/2001,
youg analysis—and this is based on your investigation; is that cor-
rect’

Mr. HORNER. That’s correct.

Mr. WESTLING. All right—indicated that there was approximately
$6,000 in gambling losses on a net basis?

Mr. HORNER. Yeah, that’s correct.
| M?r. WESTLING. Okay. So in about a year, he had about a $6,000
0ss?

Mr. HORNER. That'’s correct.

Mr. WESTLING. All right. And then the other thing is you were
asked some questions about tax returns. There is no requirement
of reporting gambling losses on your tax returns, is there?

Mr. HorRNER. Well, as it—I mean, you can deduct losses against
winnings.

Mr. WESTLINC. But to the extent you have more losses than
winnings, it is a nondeductible event, correct?

Mr. HORNER. That’s correct.

Mr. WESTLING. So there would be no basis to report it?

Mr. HORNER. Right.

Mr. WESTLING. I have no further questions, Mr. Chairman.

Mr. ScHIFF. Thank you.

Agent Horner, I just have a few follow-up questions I want to ask
you. On the chart of casino markers, one of the dates was Sep-
tember 28th. I don’t know if you have that in front of you. It was
at Harrah’s. There were two markers in the amount of 2,000.
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Mr. HORNER. Right.

Mr. SCHIFF. Now, it shows a repayment date which I think coun-
sel may have assumed was the same date, but that is a month
later, right?

Mr. HORNER. Right, it is a month later.

Mr. ScHIFF. Now, is the total of the two markers 2,000, or is it
one marker each for 2,000?

Mr. HORNER. It is two $1,000 markers.

Mr. ScHIFF. So that the amount not repaid would have been
11,000 for that period, instead of 9,000?

Mr. HORNER. Right, because he repaid it a month later.

Mr. ScHIFF. Do you know, Agent Horner, whether on the dates
where the markers showed they were repaid, whether they were al-
ways repaid with chips or whether they were repaid with cash or
with check or credit card?

Mr. HORNER. It shows on the gaming records how it was repaid—
chips, cash, checks or if they had to drop the marker.

Mr. ScHIFF. And do you know in terms of the markers that are
listed on this chart whether they were all paid with chips or
whether some were paid in cash, check, or credit card?

Mr. HORNER. It varied. Chips, cash, checks, for the purposes of
this chart.

Mr. SCHIFF. So then we can’t tell from this chart what his losses
were, His losses may exceed the 11,000 if he paid off the loss the
same day by a check or credit card?

Mr. HORNER. That’s right. So really what the chart reflects is—
or the losses that you can deduce from this chart would be, when
he walks out of the casino, money owing the casino when he left.

Mr. ScHIFF. Well

Mr. HORNER. But as he is gambling, he could be losing, okay, and
then he may repay some of it, lose, repay—I mean, it just kind of—
you would have to kind of really look at the records if you could
even determine down to that level.

Mr. ScHiFr. It is more complicated than that, isn't 1t? Because
the fact that he walked out of the casino having paid off the mark-
er doesn’t mean that he walked out without losses. It may mean
that he lost and paid in the casino with a check the remaining bal-
ance, right?

Mr. HORNER. That’s correct.

Mr. ScHIFF. So if in the course of this period in 2001 and part
of 2002 he had 149,000 in markers and left the casino with 11,000
not repaid, we would know at a minimum the losses were 11,000,
but they may have been substantially greater?

Mr. HORNER. They could have been more, because you don’t
know—I guess you don’t know the source of the funds that he re-
paid the markers with, the ones he repaid while he was at the ca-
S1no.

Mr. SCHIFF. Now I'm just doing some rough math. But 11,000 out
of 149,000, if it were 10 percent, it would be basically 15,000. So
we are talking about 8 percent of the total amount of markers he
ended up losing, assuming——

Mr. HogrNER. That would be money owed walking out of the ca-
sino, would be 8 percent.
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Mr. ScHIFF. Now, during the period from 1995 to 2000 and 1997
to 2000, during that 3- to 5-year period you were able to total up,
looking at cash, checks, and credit cards, gambling debts of around
100,000, right?

Mr. HorRNER. Right. When you add the two figures together, it
would be not necessarily debt but just money spent on gambling.

Mr. ScHIFF. Money spent on gambling.

Mr. HORNER. Right.

Mr. ScHIFF. So in that 3- to 5-year period you have about
100,000 in money spent on gambling. Assuming that it was an en-
tire 5-year period, this would be a conservative figure, that would
represent about 20,000 a year in gambling expenses?

Mr. HORNER. So the question would be, did he spend—he spent
about 20,000 a year gambling?

Mr. ScHIFF. Well, my question is, conservatively, from the period
of '95 to 2000, if there were 100,000 that he was paying through
cash, check, or credit card for gaming, does that indicate on aver-
age z:ik;out a $20,000-a-year expenditure on gambling during that
period?

Mr. HoRNER. It would. But the one element it doesn’t take into
consideration is he had a large amount of cash that we could never
really trace the source of. So if he used some of that cash to gamble
with, you know, we wouldn’t know. So of what we can tell, the
$20,000 figure would probably be fairly accurate. That’s a problem
yﬁu have with a gambler is you have got cash a lot of times
that——-

Mr. ScHIFF. Okay. That concludes the questions I have.

Would anyone else like to—Mr. Gohmert.

Mr. GOHMERT. Okay. Thank you. Yeah, some follow-up.

First of all, following up the Chairman’s questions, you men-
tioned that he may have had cash. You couldn’t account for the
source; is that correct?

Mr. HORNER. That'’s correct.

Mr. GOHMERT. So you don’t know whether it may have been at-
torneys that were providing money for his son’s college or some-
thing like that that ended up being used for gambling, correct?

Mr. HorNER. That’s correct. Or could have just been gaming
winnings that he had in his pocket and he just deposited them.

Mr. GOHMERT. We have heard testimony about cash being ob-
tained for the judge or on the judge’s behalf from attorney friends
who were just trying to help him out. Have you checked to see if
there is any time linkage between the acquisition of cash from at-
torneys who appeared before Judge Porteous and gambling that oc-
curred at these casinos?

Mr. HorRNER. We did. We tried to do that. And we could not
reach a conclusion.

Mr. GOHMERT. So it is inconclusive whether that cash would
have been used. Did you follow up like we had heard testimony
about requests for cash because the child’s tuition was coming due?
Have you done any follow up to see if tuition was actually fol-
lowing—coming up due following that request for cash?

Mr. HORNER. Well, we didn’t on the child’s tuition because some-
times it is a little sensitive if you issue a subpoena to a school re-
garding a child. So we didn’t do that, okay?
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Mr. GOHMERT. Well, but you can pretty well figure out when tui-
tion is due. You have a general knowledge that colleges usually like
to have their tuition paid before they will allow you to attend class.
I know, with my kids, we haven’t been able to get them to allow
them to go to class until their tuition has been paid. They may let
tlﬁem go a week or two, but eventually they get real sticky about
that.

Mr. HORNER. And, you know, the financial analyst may have
looked to see if there were checks written to the schools or things
like that. I guess I don’t know the answer to that. But I know that
we did try to trace a lot of the cash to see how it was being spent,
and it was very difficult.

Mr. GOHMERT. One of the things it seemed from the testimony—
and you may be able to indicate more specifically—but it seemed
like the testimony of witnesses was, on one occasion we were asked
for cash because the tuition was coming due, but they couldn’t be
specific on which occasion that was. Is that the kind of problem you
ran into in trying to trace the cash?

Mr. HORNER. That’s one of them. And the situation I'm referring
to, another problem is that it was old, dated material. It was out-
side the statute of limitations.

Mr. GOHMERT. Okay. And I did want to follow up on a question
asked by Attorney Westling. It was a good question about if the
judge applied for a marker at a casino for credit or made applica-
tion for a credit card, well, they could get his credit report and see
that there had been a bankruptcy filed; and I thought that was a
good question. But I wanted to do a follow-up to that. And it should
be easy to discern this just from looking at the dates, the different
things, the data that you have compiled. But since we have you
here and you’re the one that compiled the data, I will just ask you,
it would be a lot easier to research. Was there an application for
credit either at a casino or for a credit card that came after the
judge filed bankruptcy under a false name but before the time that
he corrected that name?

Mr. HorNER. That would be between March 28, 2001, and April
9, 2001, that time period?

Mr. GOHMERT. Yes.

Mr. HORNER. I don’t believe that he applied for any credit cards
or any new casino credit during that 10-day time period.

Mr. GOHMERT. You don't believe?

Mr. HORNER. No. I know he applied for credit at Harrah’s during
the pendency of the bankruptcy, but that was outside your win-
dow—your question.

Mr. GOHMERT. Once the name was corrected at the bankruptcy
pleadings, did you see—did that effect a change in a credit report
or did it remain under the original name filed under which the
bankruptcy was filed?

Mr. HORNER. My recollection is that, when it was first filed, the
credit reports——

Mr. GOHMERT. They would pick that up, right?

Mr. HORNER. They didn’t pick it up until it was after April 9th,
and it may have just been a function of-—-

Mr. GOHMERT. Yeabh, it just takes time.
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Mr. HORNER. To get a bankruptcy on a credit report. But it did
eventually show up on the credit report.

Mr.? GOHMERT. Under the fictitious name or under his actual
name’

Mr. HorNER. Well, it just shows up under his credit report. He
will (siee—you will see the bankruptcy. They just list the bankruptcy
listed.

Mr. GOHMERT. Okay.

Mr. HORNER. And then it will list all of the names that he has
used or the names that are associated with the Social Security
number.

Mr. GOHMERT. Okay. So, by using the fictitious name, did that,
do you think, delay the time that it appeared in his credit report?

Mr. HORNER. You know, that—I don’t know. I guess

Mr. GOHMERT. I see my time has run out, but I would ask that,
if you find answers to the questions that I have asked, if you could
submit that in writing after the hearing, we would appreciate it
very much. Thank you.

Thank you, Mr. Chairman.

Mr. ScHIFF. The gentleman yields back.

Ms. Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you, Agent, for your testimony and for
your diligence.

Help me out again and tell me how long in your review did
Jud?ge Porteous have a gambling—participate in gambling activi-
ties?

Mr. HORNER. Well, that I can establish through the records, I
would say from the early to mid "30’s.

Ms. JacksoN LEE. Early to mid '90’s?

Mr. HoRNER. That’s what the records would establish. Now he
may have been gambling before that as an unrated or
unestablished player, but I wouldn’t know that.

Ms. JACKSON LEE. And, again, in your review of documents and
your experience, in what you reviewed was it participation in gam-
bling or did you sense a gambling habit?

Mr. HORNER. You know, he gambled a lot, okay? He gambled a
lot. It would be hard for me to determine whether it is a habit or
a problem, but he did gamble a lot.

Ms. JACKSON LEE. In the review of records and his gambling a
lot, did he leave debts that ultimately came back to be paid, but
did he have, I guess you call it a running debt, and you have to
pay it—when he left after each time or was all his debts paid up
or did he come back and pay debts?

Mr. HORNER. Sometimes he would leave owing the casino money,
and then he would come back and pay the casino. Or sometimes,
if he didn’t come back and pay, that's when the casino deposits the
marker to the bank account.

Ms. JACKSON LEE. And then they get it automatically?

Mr. HORNER. Right, they get the money automatically.

Ms. JACKSON LEE. He was nominated for the bench in I guess
1994. Was he gambling then?

Mr. HORNER. Was he what?

Ms. JACKSON LEE. Was he gambling then?

Mr. HORNER. In '94?
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Ms. JACKSON LEE. Yes.

Mr. HORNER. I would have to check the records. Specifically '94,
I would have to check.

Ms. JACKSON LEE. Is there any records here for you to check
or

Mr. HORNER. No. I don’t have all of the gaming records here, but
I could check to see how far back they go.

Ms. JACKSON LEE. All right. I would appreciate if I could get that
answer. Because I would like to ask you a question in particular
regarding the judicial application or the application that one has
to file. And it is a Federal form. Did you review his application that
is called form 86—SF-86?

Mr. HORNER. I did, but it has been a while since I looked at it.

Ms. JACKSON LEE. I'll hold it up for you to see. There’s fine print,
but I'm going to read the language to you. And that is why I would
like to have this question answered.

He has to see it this way, please. Thank you.

The language on—I think it is—it looks like it is 10(s): Is there
anything in your personal life that could be used by someone to co-
erce or blackmail you? Is there anything in your life that could
cause an embarrassment to you or to the President if publicly
known? And, if so, please provide full details.

So that would have been—in 1994, that question would have
been asked.

Mr. HORNER. Right.

Ms. JACKSON LEE. And the question would be, from an FBI
agent’s perspective, would the gambling question be a relevant
question in a question like that?

Mr. HORNER. Well, it would be relevant in the sense that if it is
creating a financial burden, okay, because financial hardships by
judges or anybody in public service could be used as a source of
blackmail. And I know those are issues—when I was hired, they
wanted to know what my financial condition was before they hired
me. Just because if I'm in a bad financial way or bad financial situ-
ation, you know, I may be open for a bribe or blackmail or to do
something, you know, that you shouldn’t do.

Ms. JACKSON LEE. And in the review of the documents that you
had going forward, because your memory doesn’t serve you at this
point as to what time frame, was the gambling habits of Judge
Porteous a burden a financial burden?

Mr. HORNER. Yes, they were. It was a major factor in his bank-
ruptcy.

Ms. JACKSON LEE. And you did testify today that—I think I
asked the question——that you testified that you believed Judge
Porteous committed fraud in his bankruptcy proceedings to conceal
the extent of his gambling. And you testified so that he could con-
tinue gambling without interference. Was that correct?

Mr. HORNER. That’s correct.

Ms. JACKSON LEE. So, therefore, anyone that would engage in
that activity certainly was burdened by--seemingly burdened by
those debts or burdened by those activities?

Mr. HORNER. That’s correct.

Ms. JACKSON LEE. And I just want the—Mr. Chairman, 1 would
like to ensure that the witness is able to give us records that would
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reflect the start, to his knowledge or his documentation, of Judge
Porteous’s gambling; and I want the record to reflect that this form
that we believe is signed by Judge Porteous—and are you able to
detect as to whether or not that is his signature?

Mr. HorNER. That looks like his signature.

Ms. JACKSON LEE. We will just have that reflected, and 1 w111 try
to affirm the documents, and I’'m not sure whether I can ask unani-
mous consent for this document to be placed in the record.

Mr. ScHIFF. Without objection.

Ms. JACKSON LEE. And I just want the record to reflect—and I
will read it again; and this document is dated April 27, 1994. There
is a portion or a supplement to Standard Form 86—I'm again say-
ing S as in Sam—SF-86. But but I will read it again.

Is there anything in your personal life that could be used by
someone to coerce or blackmail you? Is there anything in your life
that could cause an embarrassment to you or to the President if
publicly known? If so, please provide full details.

And the answer that is reflected here is a no, and this is a dupli-
cate, and I will ask that this document be submitted in the record.

Mr. ScHIFF. Without objection.

[The information referred to follows:]
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Ms. JACKSON LEE. I thank you, and I yield back.

Mr. ScHIFF. I thank the gentlewoman for her questions, and 1
think the point you raised is one that applies with equal force to
the issues we discussed in our last hearing, and whether those
were required to be disclosed.

Agent Horner, that will conclude your testimony.
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ightfoot, Esquire.
Mr. Lightfoot is an attorney with a law practice in the New Orle-
ans area. He is here pursuant to a subpoena.

I will now swear the witness.

[Witness sworn.]

Mr. ScHIFF. Ms. Konar, you may now question the witness.

TESTIMONY OF CLAUDE LIGHTFOOT, ATTORNEY,
NEW ORLEANS, LA

Ms. KONAR. Good afterncon, Mr. Lightfoot. Where are you em-
ployed?

Mr. LiGHTFOOT. With my own firm, sole practioner in New Orle-
ans.

Mr. ScHIFF. Mr. Lightfoot, you need to pull the microphone close
to you and make sure you have it turned on. If you hit the button
at the base.

Mr. LicHTFOOT. How about now?

Mr. ScHIFF. Perfect. And I would even pull it closer to you.

Mr. LIGHTFOOT. I am a sole practioner and attorney in New Orle-
ans.

Ms. KONAR. What type of law do you practice?

Mr. LIGHTFOOT. Bankruptcy only since about 1990.

Ms. KONAR. In the summer of 2000, were you retained by Judge
Porteous?

Mr. LIGHTFOOT. I was.

Ms. KoNaR. Why did he retain you?

Mr. LIGHTFOOT. To seek to achieve a workout of his financial
problems and ultimately to consider bankruptcy, if necessary.

Ms. KONAR. What is a workout?

Mr. LicaTFOOT. Well, I analyzed the assets and the debts that
he had and came up with a plan to offer at least partial payment
in settlement of the claims to his credit card debt.

Ms. KoNAR. And is a workout something that would take place
in lieu of a bankruptcy?

Mr. LIGHTFOOT. That would have been in lieu of a bankruptcy.
That was the effort.

Ms. KONAR. Had you ever met Judge Porteous at the time he re-
tained you? Had you met him prior to the time?

Mr. LicHTFOOT. No, I didn’t.

Ms. KoNAR. Did you know who he was?

Mr. LiGHTFOOT. I knew who he was because some years before,
I had a bankruptey appeal which had been allotted to his court, but
the appellant—I was the appellee, representing the appellee—dis-
missed the appeal, so it never went through and I never did meet
Judge Porteous.

Ms. KONAR. But at a minimum, you did know that he was a Fed-
eral judge?

Mr. LIGHTFOOT. 1 knew that, yes, ma’am.

2000441(b)
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Ms. KONAR. Did you take any steps in the summer of 2000 to col-
lect information from Judge Porteous?

Mr. LigHTFOOT. I did.

Ms. KONAR. What did you do?

Mr. LIGHTFOOT. ] presented him with my usual packet of work-
sheets that mimic the ultimate bankruptcy schedules to obtain all
the information about his debts and his assets.

Ms. KONAR. Could you give us a little more specific information
about the types of questions that appeared on your work sheets?

Mr. LiGHTFOOT. Well, every single question that appears in the
petition, the schedules and the statements and the Chapter 13
plan, the things that ultimately go into a bankruptcy or, for that
matter, in a Chapter 7 bankruptcy, I have covered in my work-
sheets; just explain more simply, lots more room to write, asking
the prospective clients to list out all of their debts, list all of their
assets. The form is more comprehensive than anyone would have,
but it contains everything that would ultimately be contained in a
bankruptcy filing.

Ms. KoNAR. Did the fact that you were trying to work out Judge
Porteous’s debts in the summer of 2000 as opposed to preparing for
a bankruptcy filing in any way effect or change your process for
how thorough you were in collecting his information?

Mr. LIGHTFOOT. No.

Ms. KONAR. Did you specifically explain to Judge Porteous that
he needed to disclose all of his assets and all of his debts to you?

Mr. LIGHTFOOT. Yes, I did.

Ms. KoNaRr. Did Judge Porteous fill out the worksheets that you
gave to him?

Mr. LIGHTFOOT. Yes, he did.

Ms. KoNAR. Did he disclose on those worksheets that he had any
debts owed to casinos?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Did Judge Porteous otherwise inform you in the
summer 2000 that he had debts owed to casinos at that time?

Mr. LIGHTFOOT. No.

Ms. KONAR. If in fact Judge Porteous had owed debts to casinos
at that time, should he have disclosed them to you?

Mr. L1GHTFOOT. I would have expected them to be listed and pro-
vided to me, and I would have listed them as creditors.

Ms. KONAR. Is that why it would have been important for you to
know about the debts, because they should have been listed as
creditors?

Mr. LiGHTFOOT. They are obligations to pay, so they would be a
debt, like any other debt.

Ms. KoNAR. Did you give Judge Porteous any legal advice in the
summer of 2000 regarding whether he should or should not con-
tinue to incur new debt?

Mr. LIGHTFOOT. Yes.

Ms. KONAR. What was that advice?

Mr. LIGHTFOOT. Not to make any more debt.

Mg KoNAR. Is that advice you give to all of your bankruptcy cli-
ents?

Mr. LIGHTFOOT. Yes.

Ms. KoNAR. Why do you give that advice to all of your clients?
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Mr. LIGHTFOOT. Well, by the time someone is in a financial dis-
tress sufficient to be consulting about a bankruptcy, it is not good
faith for such a person to continue making debt. So I always ad-
monish them not to do it anymore, not to make any more credit
card charges, et cetera.

Ms. KONAR. Was the workout that you attempted on behalf of
Judge Porteous ultimately successful?

Mr. LIGHTFOOT. No.

Ms. KONAR. Was a decision made in approximately February or
March of 2001 to file for a bankruptcy?

Mr. LIGHTFOOT. Yes.

Ms. KONAR. At that time, in approximately February or March
of 2001, did you request that Judge Porteous provide you with any
updated information since he had originally filled out the work-
sheets in the summer of 2000?

Mr. LIGHTFOOT. Well, he had a practice of providing me with up-
dated credit card statements. Every so often I would get another
collection and I would adjust the balances, because the accrual of
interest was making them get larger. And there was a process of
reviewing a couple of drafts of the final schedules and plan that
were filed to make sure that everything was accurate.

Ms. KoONAR. Did Judge Porteous tell you in early 2001 that at
that time he had any debts owed to casinos?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Did Judge Porteous tell you more specifically that on
February 27th of 2001 he gambled at the Grand Casino Gulfport,
he took out $2,000 in markers and that he left the casino that day
still owing $2,000?

Mr. LiGHTFOOT. No. I never knew that he gambled at all or had
any gambling debts.

Ms. KoNaR. Did he ever tell you that he owed $2,000 to the
Grand Casino Gulfport on March 28th, which was the day that he
filed the bankruptcy petition?

Mr. LigHTFOOT. No.

Ms. KONAR. Should Judge Porteous have told you about those
sorts of gambling debts?

Mr. LIGHTFOOT. Yes, so I could list them.

Ms. KONAR. During Judge Porteous’s fifth circuit testimony, he
was asked about the definition of a marker and he agreed that the
following definition was accurate: “A marker is a form of credit ex-
tended by a gambling establishment, such as a casino, that enables
the customer to borrow money from the casino. The marker acts as
the customer’s check or draft to be drawn upon the customer’s ac-
count at a financial institution. Should the customer not repay his
or her debt to the casino, the marker authorizes the casino to
present it to the financial institution or bank for negotiation and
to draw upon the customer’s bank accounts any unpaid balance
after a fixed period of time.”

Do you agree with that definition of a marker?

Mr. LIGHTFOOT. Yes.

Ms. KoNAR. I would like to direct your attention to Exhibit 125.
Do you recognize this document?

Mr. LiGHTFOOT. Yes. This is the original voluntary petition in
Chapter 13.
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Ms. KoNAR. Did you prepare this?

Mr. LiGHTFOOT. I did.

Ms. KoNaR. Did you discuss the preparation of this document
with Judge Porteous?

Mr. LiGHTFOOT. I did.

Ms. KONAR. Did Judge Porteous personally review this document
before it was filed with the bankruptcy court?

Mr. LIGHTFOOT. He did.

Ms. KoONAR. Turning to page 2 of the document, did Judge
Porteous sign this document under penalty of perjury?

Mr. LIGHTFOOT. Yes.
lecIl%. KoNAR. And what was the date the original petition was
iled?

Mr. LIGHTFOOT. March 28th, 2001.

Ms. KONAR. What was the name used on the original petition?

Mr. LiGHTFOOT. G.T. Ortous.

Ms. KONAR. Is that a false name?

Mr. LIGHTFOOT. It is.

Ms. KONAR. Why was the original bankruptcy petition filed with
a false name?

Mr. LigHTFOOT. I had hoped that I could avoid him the embar-
rassment—or have him avoid the embarrassment of a big story in
the newspaper. At that time, these filings were listed in the news-
paper once a week. And I knew that it would be corrected very
quickly before any notice would go out to creditors. And that was
a mistake, and it was my suggestion, and I am sorry that I made
that suggestion.

Ms. KONAR. After you made the suggestion to Judge Porteous
that he file under a false name in the original petition, did he ob-
ject to your suggestion?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Did he ever say to you, no, I refuse to file a docu-
ment with a false name?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Did Judge Porteous definitely know when he signed
his bankruptcy petition under penalty of perjury that it did contain
a false name?

Mr. LIGHTFOOT. Yes.

Ms. KONAR. Mr. Lightfoot, approximately how many bank-
ruptcies have you worked on throughout the course of your career
as a bankruptcy attorney?

Mr. LIGHTFOOT. Many thousands.

Ms. KONAR. And in any other case other than Judge Porteous,
have you ever advised or counseled one of your clients to file a
bankruptcy petition using a false name?

Mr. LIGHTFOOT. No, 1 haven't.

Ms. KONAR. What was so special about Judge Porteous that on
this one occasion you gave him this advice?

Mr. LIGHTFOOT. I felt sorry for him. I did not know him. I re-
spected him as a judge. And out of compassion I tried to save him
some embarrassment. It was a very misguided effort.

Ms. KONAR. Looking again at Exhibit 124, it also lists a P.O. Box
address instead of a street address. Did Judge Porteous have a
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P.O. Box address in the summer of 2000 at the time he retained
you?

Mr. LIGHTFOOT. I don’t think so.

Ms. KoNAR. Whose idea was it to use a P.O. Box address on the
bankruptcy petition?

Mr. LIGHTFOOT. It was part of the same effort, just to obscure for
the paper discovering that he had filed. It, of course, backfired be-
cause it came out anyway.

Ms. KONAR. So just to clarify, did you give the idea to him to use
the P.O. Box?

Mr. LIGHTFOOT. Correct.

Ms. KONAR. And after you gave him the idea of using the P.O.
Box, did Judge Porteous then himself affirmatively go out and open
the P.O. Box?

Mr. LiGHTFOOT. I don’t know how it came about, but I was pro-
vided with a P.O. Box.

Ms. KONAR. So you didn’t open a P.O. Box for him?

Mr. LIGHTFOOT. No.

Ms. KoNaR. Did you ever amend Judge Porteous’s bankruptcy
petition to correct the false name?

Mr. LIGHTFOOT. I did.

Ms. KONAR. Directing your attention to Exhibit 126, do you rec-
ognize this document?

Mr. LIGHTFOOT. Yes, this is the amended voluntary petition.

Ms. KoNAR. Did you prepare this document?

Mr. LigHTFOOT. I did.

Ms. KONAR. What are the differences between the amended vol-
untary petition and the original petition?

Mr. LIGHTFOOT. The name and the address are correct.

Ms. KoNAR. Did Judge Porteous personally review the amended
bankruptcy petition before it was filed?

Mr. LigHTFOOT. He did.

Ms. KONAR. Turning to page 2 of the amended bankruptcy peti-
tion, did Judge Porteous sign this document under penalty of per-
jury?

Mr. LIGHTFOOT. Yes, he did.

Ms. KONAR. When was the amended petition filed?

Mr. LIGHTFOOT. April 9th, 2001.

Ms. KONAR. Did you file any other documents on April 9th of
2001?

Mr. LigHTFOOT. I filed the Chapter 13 schedules and statements
and Chapter 13 plan the same day.

Ms. KoNAR. Drawing your attention to Exhibit 127, do you recog-
nize these documents?

Mr. LiGHTFOOT. I do.

Ms. KONAR. What are these documents?

Mr. LIGHTFOOT. These are the schedules and the plan.

Ms. KONAR. As you said, you prepared these documents yourself?

Mr. LIGHTFOOT. I did.

Ms. KoNAR. How did you obtain all the necessary information to
fill out Judge Porteous’s bankruptcy schedules and his statement
of financial affairs?
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Mr. LIGHTFOOT. From the worksheets that I had had him fill out
long before, and then we reviewed them at least a couple of times,
a couple of drafts of these schedules thereafter.

Ms. KONAR. So did you rely entirely on Judge Porteous to provide
you with all the necessary information to complete these docu-
ments?

Mr. LiGHTFOOT. I did.

Ms. KoNAR. Did you specifically review both the completed sum-
mary of the bankruptcy schedules, the schedules themselves, and
the statement of financial affairs with Judge Porteous prior to the
time that they were filed with the courts?

Mr. LIGHTFOOT. Yes.

Ms. KONAR. How extensive was that review process?

Mr. LicaTFoOT. Well, I would sit down, and I believe with his
wife at one time as well, and we went through them to see that
everything was accurate and there were no changes, just going
page by page, pointing out what was there.

Ms. KoNAR. Did you review these documents on more than one
occasion before they were ultimately filed?

Mr. LIGHTFOOT. At least twice.

Ms. KoNar. Did Judge Porteous sign his bankruptcy schedules
under penalty of perjury?

Mr. LicHTFOOT. He did.

Ms. KoNAR. Did Judge Porteous also sign his statement of finan-
cial affairs under penalty of perjury?

Mr. LicHTFOOT. He did.

Ms. KONAR. Turning your attention to question 17 on bankruptcy
schedule B, what does this question ask for?

Mr. LigHTFOOT. This asks for a listing of the other liquidated
debts owing to the debtor, including tax refunds.

Ms. KONAR. What is the answer given?

Mr. LIGHTFOOT. None.

Ms. KoNAR. Did Judge Porteous ever tell you that on March 23rd
of 2001, he filed his tax return for the year 2000 and he requested
a $4,143 tax refund?

Mr. LiGHTFOOT. No.

Ms. KoNAR. Did Judge Porteous ever tell you that on April 13th,
2001, which was just 4 days after his bankruptcy schedules were
filed, ?that he received that $4,143 tax refund into his bank ac-
count?

Mr. LIGHTFOOT. No.

Ms. KONAR. Is the information concerning this tax refund that
we have just discussed something that Judge Porteous should have
disclosed to you?

Mr. LIGHTFOOT. I would expect a positive answer to that. Rel-
ative to the term “liquidated,” if you filed a tax return, you know
exactly what you are entitled to. So if earlier in the year, let’s say
you are QOctober of 2000, you can’t have filed your 2000 return yet,
the year is not even over, you don’t file it until the following year.
So if a tax return has been filed and there is a liquidated amount
and it is owed, and you know that it is owed, then it should be in
that answer.

Ms. KONAR. What would you have done if you had found out
prior to filing Judge Porteous’s bankruptey schedules that he had
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filed his year 2000 tax refund and that he had claimed a $4,000
tax refund?

Mr. LiGHTFOOT. I would have amended this schedule to list it,
had it been absent, and probably informed the trustee, particularly
if the meeting of creditors hadn’t been held yet. I would have men-
tioned it.

Ms. KoNaR. Turning your attention to bankruptcy schedule I,
what is this schedule?

Mr. LIGHTFOOT. This reflects his net income monthly.

Ms. KONAR. What is the dollar amount listed on schedule I for
Judge Porteous’s income?

Mr. LigHTFOOT. $7,531.52.

Ms. KoNAR. Did you fill out schedule I for Judge Porteous?

Mr. LIGHTFOOT. I put the amount that was off the tax—I mean
the check stub, which is attached.

Ms. KONAR. And just to clarify, Judge Porteous provided you
with the check stub dated May 31st of 2000, is that correct?

Mr. LIGHTFOOT. This was probably the same stub that I got with
the worksheets when I started preparing the analysis to make the
workout offer.

Ms. KONAR. At any later point in time, did Judge Porteous pro-
vide you an updated check stub?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Did Judge Porteous ever tell you that in 2001, his
net judicial salary increased to $7,705 per month?

Mr. LIGHTFOOT. No.

Ms. Konar. Did Judge Porteous ever tell you that the dollar
amount listed on schedule I for his net worth was somewhat low?

Mr. LIGHTFOOT. No.

Ms. KoNar. Would it have been important for you to know that
Judge Porteous’s salary in 2001 was actually higher than the
amount listed on schedule I?

Mr. LiGHTFOOT. I would have wanted to know exactly the correct
amount for the time of filing. Afterwards, frankly, I didn’t even
think that it might change. I just thought it was a fixed salary, so
I really wouldnt have thought to inquire after that point. In a
Chapter 13 case, unless the trustee would have asked for some
pf(?riodic report on income changes, I really wouldn’t have thought
of it.

Ms. KONAR. But at the time you filed, would you have wanted
to know that his net income was not actually $7,500, but at that
particular date it was $7,700?

Mr. LIGHTFOOT. I would. I would have wanted it absolutely accu-
rate at the time of the filing.

Ms. KONAR. Now turning your attention to Judge Porteous’s
statement of financial affairs, what does question 3 on the state-
ment of financial affairs ask for?

Mr. LiGHTFOOT. It asks for any payments that aggregate more
than $600 to any creditor within the 90 days prior to the filing of
the bankruptcy case.

Ms. KONAR. And what is the response given to question 3?

Mr. LIGHTFOOT. “Normal installments,” is what I put.

Ms. KoNAR. Why did you put “normal installments?”
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Mr. LicHTFOOT. Well, because so far as I knew, the judge had not
been paying any of his credit card creditors, which was the bulk
of this case, and that he had been paying his lease car payments
and his two home mortgages. So “normal installments” was in-
tended to cover the normal installments on his two leased cars and
his two home mortgages.

Ms. KoNAR. Did Judge Porteous ever tell you that he gambled at
the Treasure Chest Casino on March 2nd, 2001; that he left the ca-
sino that day owing $1,500; and that he repaid that $1,500 in cash
on the day before his original bankruptcy petition was filed?

Mr. LigHTFOOT. No.

Ms. KONAR. Should Judge Porteous have told you about that?

Mr. LIGHTFOOT. Yes, that would have been the answer to this—
that would have been included in an answer to this question.

Ms. KONAR. So you would have listed the payment to Treasure
Chest in response to question 3 if you had known about it?

Mr. L1GHTFOOT. I would.

Ms. KONAR. Turning your attention to question 8 on the state-
ment of financial affairs, what does this question ask for?

Mr. LiGHTFOOT. This asks for the listing of any losses from fire,
theft, casualty or gambling within 1 year before the filing of the
case.

Ms. KoNAR. What is the response to question 87

Mr. LIGHTFOOT. None.

Ms. KoNAR. Did you check “none” in response to question 8?

Mr. LigHTFOOT. Did I check it?

Ms. KONAR. Yes.

Mr. LigHTFOOT. Unless I put something there, it automatically
checks it. But I was not aware of any gambling losses, gambling
debts or any gambling.

Ms. KONAR. So just to clarify, did Judge Porteous ever disclose
to you that he had $6,000 in net gambling losses for the year pre-
ceding his bankruptcy filing?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Would it have been important for you to know that
Judge Porteous actually had over $6,000 in gambling losses during
that year?

Mr. LIGHTFOOT. Yes.

Ms. KoNAR. What would you have done if Judge Porteous had
told you that?

Mr. LicHTFOOT. Well, the first thing I would have thought of is
how much gambling debts are there, because I didn’t know about
any gambling debts. So if there had been gambling losses that were
told to me, last year there were gambling losses of such-and-such,
then my immediate—besides listing that, my immediate concern
would be, well, are there any gambling debts that you haven't told
me about?

Ms. KONAR. If at any point during your representation of Judge
Porteous he had ever told you that he had gambling debts, would
that have caused you to ask him any other questions about his fi-
nancial condition?

Mr. LIGHTFOOT. Well, I would want to know a lot more about the
gambling debts.
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Ms. KoNAR. What specifically would you have asked him about
the gambling debts?

Mr. LiguaTFoOoT. What would I have asked?

Ms. KONAR. Yes.

Mr. LIGHTFOOT. I would want to know the name, the address, the
account number, the amount due to everyone owed, because they
are all creditors. I would want to know if there were incurred—if
1 found out in the middle of the case, then I would want to know
if any of them were extant before the bankruptcy was filed. All
kinds of things whenever I confront gambling that I would review
with a client.

Ms. KONAR. Was there a bankruptcy creditors meeting held in
Judge Porteous’s case on May 9 of 2001?

Mr. LiGHTFOOT. Yes.

Ms. KoONAR. Who presided over that meeting?

Mr. LIGHTFOOT. The Chapter 13 trustee.

Ms. KoNAR. What is the purpose of a bankruptcy creditors meet-
ing?

Mr. LiGHTFOOT. Well, it is to examine the debtor under oath re-
garding the petition and the schedules that have been filed. It af-
fords—and creditors are invited to attend and ask questions if they
want. They rarely do, but they are invited. And it is for, in the case
of a Chapter 13, for the trustee to make sure he has no additional
requirements and to put him in the position where he is now thor-
oughly familiar with the plan and can make a recommendation as
to whether or not the plan can be confirmed at a later confirmation
hearing in the court.

Ms. KoNAR. Was Judge Porteous examined under oath at his
creditors meeting?

Mr. LIGHTFOOT. He was.

Ms. Konar. Did the trustee give any instructions to Judge
Porteous about incurring debt?

Mr. Ligutroort. He gives a general instruction that no new debts
are to be created without the court’s authority.

Ms. KoNAR. Was Judge Porteous given any materials at the
meeting?

Mr. LiGHTFoOT. The trustee either—well, he mails them out to
the debtors along with the notice of the hearing, but also has a
stack of them to hand out at the meeting of creditors, a brochure
that explains all of these things, sort of like frequently asked ques-
tions brochure.

Ms. KONAR. Directing your attention to Exhibit 148, do you rec-
ognize this document?

Mr. LIGHTFOOT. This is his brochure.

Ms. KONAR. Specifically when you say “his,” who are you refer-
ring to?

Mr. LIGHTFOOT. I am sorry?

r;\/Is. KoNAR. When you say “his brochure,” who are you referring
to?

(liVIr. LIGHTFOOT. The trustee’s brochure, that he mails and pro-
vides.

Ms. KoNAR. Does paragraph 6 of this pamphlet discuss incurring
new debts?
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Mr. LIGHTFOOT. It says you may not borrow or buy anything on
credit while in Chapter 13 without permission from the bankruptcy
court.

Ms. KONAR. So Judge Porteous was both told by the bankruptcy
trustee that he couldn’t incur new debt, and he was given a pam-
phlet which also told him in writing he should not be incurring
new debt, correct?

Mr. LIGHTFOOT. True.

Ms. KoNAR. Did Judge Porteous ever tell you that during the
month after he attended the creditors meeting and received that in-
struction not to incur new debt, that in fact he went on three dif-
ferent gambling trips and that he took out a total of $2,000 in
markers?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Who was the bankruptcy judge who presided over
Judge Porteous’s case?

Mr. LIGHTFOOT. Judge Greendyke.

Ms. KoNAR. Did Judge Greendyke issue a confirmation order in
Judge Porteous’s case?

Mr. LicHTroO0T. He did.

Ms. KONAR. Directing your attention to Exhibit 133, do you rec-
ognize this document?

Mr. LicHTFOOT. This is the order confirming the plan signed by
Judge Greendyke.

Ms. KONAR. What does paragraph 4 of this order say regarding
incurring new debt?

Mr. LIGHTFOOT. The debtor shall not incur additional debt during
the term of this plan except upon written approval of the trustee.

Ms. KoNAR. Was Judge Porteous aware that this order was dock-
eted in July of 2001?

Mr. LicETFOOT. He was. It would have been sent to him, and I
believe I sent him a copy as well.

Ms. KONAR. So he definitely received a copy of this order?

Mr. LIGHTFOOT. So far as I know.

Ms. KoNAR. Did Judge Porteous understand that he was not al-
lowed to incur new debt unless he received the written permission
from the bankruptcy trustee?

Mr. LigHTFOOT. 1 think so.

Ms. KoNAR. Why do you think he understood that?

Mr. LIGHTFOOT. Because there was an occasion that arose some-
time later when the car leases came—expired and the vehicles that
he had for he and his wife had to be turned in. So he had to get
new vehicles, which meant incurring a new debt. And he talked to
me about that, and I went immediately back to the confirmation
order, because this is a little different than the way we did it in
the Eastern District of Louisiana. We would normally file a motion
with the court and lay it out to the judge. Of course, we are always
looking to make sure the payment on the new vehicle is about the
same as the old vehicle so it would be neutral to the budget, so the
plan could be funded at the same level. And in Judge Greendyke’s
district, they let the trustee oversee that.

So I had to—I found it in the confirmation order, I called the
trustee and I said look, do you want me to file a motion anyway,
as our normal practice is, or what do you want me to do, because
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the confirmation order is a little different. He said no, get me the
information and send it to me. And then he wrote a letter, the
trustee that is, wrote a letter back approving the new car leases
to replace the expired car leases.

Ms. KONAR. Directing your attention to Exhibit 339, do you rec-
ognize this document?

Mr. LIGHTFOOT. Yes. This is a letter from the trustee to me. And
until reviewing with the staff here for this hearing, I really had for-
gotten of my own memory that there was also a refinance on one
of the home mortgages. But this is a letter from the trustee, and
I am sure I did follow the same procedure and sent the information
about what was—what the debt was to be incurred, how much, and
the details, the terms, and the trustee wrote me back approving
the entry into that refinance.

Ms. KoNaR. I know your memory is a little hazier with regard
to the home refinance, but the only reason you would have con-
tacted the bankruptcy trustee to ask about refinancing Judge
Porteous’s home would have been because Judge Porteous had first
called you and said, I need to refinance my home; how do I get per-
mission?

Mr. LIGHTFOOT. Oh, yes. Sure.

Ms. KoNAR. Now turning to Exhibit 340, do you recognize this
document?

Mr. LigHTFOOT. This is the same sort of letter from the trustee
ftpproving the application to him for authority for those new car
eases.

Ms. KONAR. So because Judge Porteous asked for permission to
obtain two new car leases and to refinance his home, is that why
you believe he understood the confirmation order that he was sup-
posed to seek permission before incurring new debt?

Mr. LIGHTFOOT. Yes.

Ms. KoNAR. Did Judge Porteous ever tell you that he neverthe-
less continued to incur new debt after the confirmation order was
signed?

Mr. LIGHTFOOT. No.

Ms. Konar. Did Judge Porteous ever tell you that within the
first year after the confirmation order was signed, he took out 42
markers over the course of 14 gambling trips?

Mr. LiGHTFOOT. No.

Ms. KoNaRr. Did Judge Porteous ever tell you that he applied for
a new Capital One credit card after the confirmation order was en-
tered and he thereafter proceeded to use that card on a regular
basis while in bankruptcy?

Mr. LIGHTFOOT. No.

Ms. KoNAR. Did Judge Porteous ever tell you that he applied to
increase his credit limits at a casino after the confirmation order
was entered and that he thereafter proceeded to gamble at that ca-
sino and to take out markers at his new increased credit rate?

Mr. LIGHTFOOT. No, I never knew anything about any gambling
at any time.

Ms. KoNAR. If you learned that Judge Porteous had indeed taken
those actions, would you have considered those actions to be a vio-
lation of the confirmation order?

Mr. LIGHTFOOT. They clearly would have been.
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Ms. KONAR. Mr. Chairman, I have no further questions.

Mr. ScHIFF. Thank you, Ms. Konar.

Let me ask you a few questions, and then I will turn to my col-
leagues for their questions. You mentioned that you did not know
Judge Porteous before he retained you as his bankruptcy lawyer,
is that right?

Mr. LIGHTFOOT. That is correct.

1§)/Ir. ScHIFF. Do you know how he came to choose you as his coun-
sel?

Mr. LigHTFOOT. I don’t know. He just called me. And I imagine
he checked around. I did many many and still do many, many
cases of that type.

Mr. ScHIFF. As a Federal District Judge, Judge Porteous would
handle appeals from bankruptcy cases? I think you mentioned you
had an appeal at one point, at least for a time, before Judge
Porteous?

Mr. LIGHTFOOT. Yes, sir.

Mr. SCHIFF. So he would have been familiar with bankruptcy law
through handling appeals from bankruptcy court cases?

Mr. LicHTFOOT. I don’t know how many he ever had, and I never
know-—that is a hard question. Some of the district judges really
have a background in bankruptcy, but they all get occasional ap-
peals and then learn about bankruptcy. But it is the first level of
appeal from bankruptcy to the District Court, and then from there
to the fifth circuit.

Mr. ScHIFF. How big is the bankruptcy bar in the area where you
practice? Do you know all the other bankruptcy lawyers?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. Do you know whether any of the other bankruptcy
lawyers had a relationship with Judge Porteous? In other words,
whether any of them were friends of Judge Porteous or had a rela-
tionship with him?

Mr. LIGHTFOOT. No.

Mr. ScHIFF. Do you know whether you were chosen by Judge
Porteous for the reason that you did not know about his gambling
problem or other spending issues?

Mr. LiGHTFOOT. I don't know that. I have zero interest in gam-
bling, so I dont ever talk with anybody about gambling or hear
about gambling from anybody. No, I was not aware of anybody who
was a gambling buddy of his, for example, or anything like that.

Mr. ScHIFF. But you don’t know whether you were picked by
Judge Porteous precisely because you were unaware of his gam-
bling problem?

Mr. LiGHTFOOT. I don’t know that. No.

Mr. SCHIFF. What would be the significance—there has been tes-
timony that Judge Porteous paid off some of his gambling debts or
markers prior to the filing of the bankruptcy. What would be the
significance of his doing that?

Mr. LiGHTFOOT. Here is how that works. If there is a payment
during the preference period, the 90-day period, which exceeds the
$600, and it truly is a preference—not all payments that exceed
$600 are preferential. They might just be ordinary course-of-busi-
ness payments, like your house notes, according to the contract.
But when you have an unusual series of payments or payment that
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exceeds these preference thresholds, in the answer to that question,
in a Chapter 7 case it allows the Chapter 7 trustee to recover those
funds as having been preferentially paid, bringing them back into
the bankruptcy estate for distribution to all the creditors equitably.

In a Chapter 13, the 13 trustee will consider that any—he will
inquire maybe a little bit about them to make sure they are really
preferential. But any payments like that would be considered as
having been recovered in a hypothetical Chapter 7. So the trustee
would then look to, well, how much is this debtor paying to the
creditors under this plan and does it equal how much they could
have received from the hypothetical Chapter 7 if this preference
were recovered.

Mr. ScHIFF. Well, this was Chapter 13, right?

Mr. LIGHTFOOT. So in the 13 it goes toward the extent and the
sufficiency of the plan.

Mr. ScHIFF. Well, what would the effect have been if the bank-
ruptcy court in this case had known that Judge Porteous had taken
out markers and paid them off just preceding the filing of the
bankruptcy and that the casinos were paid 100 percent of their
markers?

Mr. LiGHTFOOT. Well, if you had a sort of a pattern of behavior
like that, I suppose a creditor interested enough to do something
might oppose confirmation and feel that the plan was proposed
with lacking good faith. That is one possibility—or the trustee.

Mr. ScHIFF. Would there have been any opportunity as in a
Chapter 7 to go after some of the payments made at the casino be-
cause they got basically 100 percent of their debts paid within 90
day%, whereas in the bankruptcy the creditors after only got a por-
tion?

Mr. LIGHTFOOT. It really goes to how much you are required to
pay to the remaining creditors. That is where that comparison is.
Because in the Chapter 13, the 13 trustee is not a litigator and a
liquidator. He is more of an administrator of the funds that come
in under the plan. But if a trustee identified preferential payments,
then they would want to make sure that an equal amount of money
was being paid, just as though that money had been recovered in
a Chapter 7. But it would be paid through the plan, as opposed to
obtained back from the preferential payees.

Mr. ScHIFF. What would the effect have been if Judge Porteous
had listed the casinos as creditors on his bankruptcy filing?

Mr. LIGHTFOOT. Well, when I have confronted—1I have had some
cases involving gambling, people who had markers, and, of course,
they are a civil liability. It is a debt like any other debt in that
sense. So it has to be listed. I would have listed and do list anybody
who has a casino-type debt.

But these markers have another feature that always brings me
to more conversations with these clients that have that problem,
that these markers are akin to checks, and if that check is nego-
tiated and it comes back NSF, you may have a criminal issue with
the issuance of a bad check. So it gives me the opportunity to have
that discussion about markers.

Mr. ScHIFF. But had these markers been listed, had these casi-
nos been listed on his bankruptcy petition, would that mean that
at the end of the day, depending on the bankruptcy plan that the
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trustee and court arrive on, that the casinos would have gotten less
than 100 percent of their money back?

Mr. LigHTFOOT. They would have gotten whatever—probably if
there were more debt coming in than there was in this particular
case, then everybody would have gotten a little less than they are
getting now because the pool would have enlarged. But the casinos
would have received only through the plan what everyone else got.

Mr. ScHIFF. And do you remember what everyone got, the credi-
tors got in this plan?

Mr. LicHTFOOT. Well, the percentage changed, as it does. The
creditors are all issued a bar date, a deadline, to file claims to
which they attach their invoice or whatever is the proof of their
debt. And it is not unusual to see through their own negligence
that some creditors do not file claims timely; and those late claims,
if they file them late, they are disaliowed. And usually there are
some in every case that just don’t file a claim at all. So eventually
when the bar date has come and gone, the trustee is able then to
recalculate, well, this stream of money that is proposed can now go
further.

It can pay a higher percentage, because all of the scheduled
creditors didn’t end up filing claims. And that is what happened in
this case, as it does in many of them. So the percentage went up.
I can tell you the original percentage was to be—well, actually, you
know, there was an amended plan that ultimately was confirmed.
I was watching the testimony before, 39 percent may have been
correct initially, based on the scheduled creditors. But after all the
claims came in, it went up considerably, another 15-20 points in
terms of what the money actually paid with some creditors not par-
ticipating.

Mr. ScHIFF. When you say the amount went up, as the pro-
ceeding goes on and more creditors come forward, does that mean
the amount per creditor actually goes down?

Mr. LiGHTFOOT. No, it is a question of—I listed all the creditors
that I had totaling a certain dollar amount. And then there is a
later bar date, and I project the plan based on that, and I say that
this payment per month for this many months will pay X percent
of that debt.

When the claims process is over and they are given 90 days after
the creditors meeting to file a claim, when all those claims are in,
if you had—I think in this case there was as much as $75,000
worth of creditors that did not file claims, and so the money that
I had originally proposed went a lot farther. It paid a much higher
percentage.

Mr. ScHIFF. Why would those creditors not file claims?

Mr. LIGHTFOOT. They just don’t. I don’t know why. They get no-
tices, they get blank claim forms, they get notice of the deadline,
and they just don't always file their claims.

Mr. ScHIFF. Now, you mentioned that the list of those filings for
bankruptcy is published in the paper, right?

Mr. LIGHTFOOT. At that time, the paper would pick up the names
and addresses of the debtors and publish them in the paper once
a week.
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Mr. ScHIFF. Now, was this, in part, as a way of letting creditors
out in the community know who was filing for bankruptcy? Is that
part of the reason for the public notification?

Mr. LIGHTFOOT. No. There is no requirement for any kind of pub-
lic notice in that sense, publication notice. All of the—and in this
case, after the corrected petition and schedules and plan were filed,
that is when the very first notice went out. So the only notice that
ever went out to these creditors was—and presumably to anybody
who was looking for the official proof of the filing, went out under
the correct address and the correct name.

Mr. ScHIFF. But the newspaper, you said, published the names
of those filing bankruptcy?

Mr. LIGHTFOOT. They do and they did.

Mr. ScHIFF. They had to have a reason for doing that. What was
the reason for publishing that?

Mr. LicHTFOOT. I don’t know. Public information. They put the
DWT’s in the same area on another day of the week. And now in
New Orleans, they are not publishing any of that anymore.

Mr. ScHIFF. Wouldn’t the purpose have been to let people know
that maybe creditors of the person filing the petition, that someone
is filing a petition and if they need to make a claim, that this is
happening?

Mr. LIGHTFOOT. That could happen, I just don’t know—I don’t
know if that is the motivation for publishing it.

Mr. ScHIFF. You attempted initially to do a workout, but that
was unsuccessful. Why was the workout unsuccessful?

Mr. LIGHTFOOT. I couldn’t get any response, Mr. Chairman. I pre-
pared the bankruptcy almost such as you see it, because I had to,
to find out what the creditors could have expected to get in a Chap-
ter 7 case.

Mr. ScHIFF. When you say you couldn’t get a response, you
couldn’t get a response from whom?

Mr. LiGHTFOOT. From all of—I wrote to every single creditor,
with the exception of Regents Bank, which was a small personal
loan that he felt he could handle on his own, and I proposed that
he go to the bank, borrow money against what small amount of eq-
uity he had in his house, to pay them all on a percentage basis.
I showed them with a detailed analysis all the creditors that there
were, I gave them an appraisal of the house, I gave them an anal-
ysis of what would have resulted in a Chapter 7 case to them from
all of the judge’s assets. And I said this is how much we can pay,
but we have to pay everybody the same. There will only be a lim-
ited pot of money.

Mr. SCHIFF. So when you say it didn’t work out, none of the
creditors took you up on the proposed workout?

Mr. LiGHTFOOT. I sent big thick packages to all of them on sev-
eral occasions. Every couple of weeks or so I would call, which was
very frustrating, because you are using the 800 number that comes
on the invoice to try to get contact, and I just could never get to
anyone with any authority to do anything.

Mr. ScHIFF. Now, part of the reason that you go through the
workout sheets and the workout exercise with your client is to de-
termine what you can approach creditors with, what kind of an
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offer you can make; but it is also to determine what your client has
the capacity to pay back, right?

Mr. LiGHTFOOT. Well, I normally don’t try to do these workouts.
Every time I have tried it, it has been an exercise in futility and
frustration.

Mr. ScHIFF. But part of the reason you go through the exercise
with your client is you want to know what his spending is, what
his income is

Mr. LiGHTFOOT. You mean the worksheets. No, I had to have the
complete worksheets to even analyze the information to prepare
the workout offer.

Mr. ScHIFF. And it would have been important for you in know-
ing whether your client could actually live up to a workout what
his income and spending habits were, isn’t that right?

Mr. LIGHTFOOT. True.

Mr. ScHIFF. And you were unaware that in approximately the 5-
year period prior to retaining you, that he had spent around
$100,000 on gambling?

Mr. LIGHTFOOT. Yes, sir. I didn’t know a thing about that.

Mr. ScHIFF. Had you known about that, that would have, I take
it, influenced your conclusion about whether he could meet a work-
out plan?

Mr. LIGHTFOQT. Absolutely.

Mr. ScHIFF. Is there a duty in a bankruptcy case to update the
bankruptey petition as circumstances change—we touched on this
a little bit—in terms of whether your income changes? There is a
duty to have an accurate listing of what your income is when you
file your petition, right?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. If your income were to change substantially during
the course of the bankruptcy case, isn’t there a duty to update the
court on changes?

Mr. LIGHTFOOT. I have not seen anything in the bankruptcy code
on that, but I have seen it come up on occasion in a particular case,
particularly where the trustee may feel that the income is sporadic
or it goes up and it goes down; a commissioned salesperson, some-
one who is underemployed, that used to make more and is looking
for new employment. In those cases, the trustee will recommend to
the court that there be typically a 6-month report on income so
that that can be monitored.

Mr. ScHIFF. If you have a client, though, that gets a new job dur-
ing the pendency of a bankruptcy case where they are making
twice the income, isn’t there some obligation to let the court and
creditors know that their income is now much greater?

Mr. LIGHTFOOT. There really isn’t. And I may not know about it.
When I learn there is a problem is when the clients don’t pay their
plan payments. When good things happen, they don’t come and tell
me.

Mr. ScHIFF. Now, when you and Judge Porteous sat down and
made the decision to file a bankruptcy, did the judge express con-
cern about it becoming public and the public becoming aware he
was filing bankruptcy?

Mr. LIGHTFOOT. I expressed it, and he expressed it too.

Mr. ScHIFF. What did he tell you about it?
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Mr. LiGHTFOOT. He was clearly despondent over having to have
to resort to the bankruptcy, and I had told him about my negative
experience with these workouts with credit card—if you have your
local bank and a lawyer to deal with, you can really approach set-
tlement much more effectively. But when you have these large in-
stitutional creditors, it is just very hard to get through to anybody.
I was not—I went—1I really made every effort to try to accomplish
it, bl?t it just didn’t work. I think that he had hoped that it would
work.

Mr. ScHIFF. Did the judge express concern when the workout
wasn’t successful that the public would become aware that he was
filing for bankruptcy?

Mr. LiGHTFOOT. No, he didn’t—I mean, he was just I think em-
barrassed to have to file bankruptcy. Of course, part of that I guess
is that people will know.

Mr. ScHIFF. Tell us about the conversation you had with the
judge where the decision was made to file under a false name. How
did that conversation begin and how did it proceed?

Mr. Licatroor. Well, I explained the process by which the
paper, the newspaper would come and get the names and would
publish them, and also the process by which we would correct the
false name and make sure that all creditors got the correct infor-
mation so that none would be prejudiced, and hopefully that would
save him the embarrassment of a big appearance in the paper.

Mr. ScHIFF. But how did this conversation come up? Did he ex-
press a concern about it becoming public? Did you raise the issue?

Mr. LIGHTFOOT. I raised the issue, and I wish I hadn’t, but I did.

Mr. ScHIFF. And what made you feel that he would be ashamed
of having the bankruptcy published in the paper?

Mr. LIGHTFOOT. Well, because he was a judge. I mean, I hadn’t
had a client like that before in Chapter 13. My clients are just reg-
ular working folks. And I knew that it would be very embarrassing,
and I was compassionate about that.

Mr. ScHIFF. Now, you said that ultimately filing under the false
name was unsuccessful and you used a phrase I found striking,
“because it came out anyway.” What did you mean by that? How
did it come out anyway?

Mr. LIGHTFOOT. Well, in terms of the—there was later when—I
don’t know how I could not have thought that gossip would have,
you know, spread like wildfire, but, of course, it wasn't just a list-
ing of a name along with many, many other names in a column,
which would have happened normally, but there was an article in
the paper about the judge filing for bankruptcy, et cetera, that was
a much more—Ilarger article than the normal reporting of all the
people who filed that week.

Mr. SCHIFF. So when you filed the petition under the Ortous
name, there was nonetheless in that paper an article about Judge
Porteous? They had identified him?

Mr. LIGHTFOOT. Not right away, but it came out later.

Mr. ScHIFF. Did it come out prior to your filing the petition with
the corrected name?

Mr. LIGHTFOOT. No.

Mr. ScHIFF. And during the period between filing with the false
name and correcting the petition, did you get any information that
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there were rumors going around or other information about the
judge filing for bankruptcy?

Mr. LicHTFOOT. No.

Mr. ScHIFF. When you had made the decision to file the petition
in the false name, did you also discuss at that time at what point
you would correct the name?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. And tell me how that conversation went?

Mr. LigaTFoOoT. Well, immediately, as soon as it went in the
paper, it had to be corrected, and I needed to correct it so that the
notices would all go to the creditors with the proper name so that
they could identify the accounts and file their claims. And the only
gotice that ever went out, went out with the proper name and ad-

ress.

Mr. ScHIFF. Well, tell me about the conversation. You still
haven’t relayed the conversation you had with the judge. As best
you can, tell us the conversation where you proposed the false
name filing and what the procedure would be, and tell us what the
judge’s reaction was and how the meeting resolved?

Mr. LIGHTFOOT. Well, I explained how the notices, you know, just
the the logistics of—until you file the schedules and the plan——

Mr. ScHIFF. If I could back up for just 1 second, was this at the
same ?meeting where the decision was made to file a bankruptcy pe-
tition?

Mr. LIGHTFOOT. Yes.

Mr. ScHIFF. So you had a meeting with Judge Porteous. You said
the workout isn't working. You discussed whether to file and you
made the decision that you needed to file.

Mr. LIGHTFOOT. All of that didn’t happen in one meeting. The
workout not working really came to a head because finally, not be-
cause of my efforts to talk to the credit card companies, but finally
two of the credit card companies had assigned the debts to local
collection lawyers to collect, and they had written demand letters
or made a phone call. So initially I thought well, this is great. I
have got someone to talk to now. And I sent the very same package
to them that I had sent to their clients. And I said, I don’t know
if you were provided this—of course they hadn’t been—but this is
what I was proposing. Would you review it with your client and tell
me?

Of course, it was only two out of, you know, several—lots more.
The workout would have needed to have at least the majority of
them to really work. But one didn’t get back to me, one of the law-
yers, and the other lawyer said the client said no.

Mr. SCHIFF. So you made the decision with your client to file a
bankruptcy petition. Tell me how the conversation began and the
full n:;:lture of the conversation you had about filing under a false
name?

Mr. LicHTFOOT. That was after the workout had failed, and we
knew that, then the only alternative was the bankruptcy. And I
had this idea about trying to save him the embarrassment of the
splash in the paper, and I explained it to him and I explained

Mr. ScHIFF. Well, if you would, rather than telling us in general
terms what took place with the conversation, tell us what the con-
versation was. You raised with Judge Porteous
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Mr. LIGHTFOOT. I said, you know, they publish these things in
the paper, and if your name were incorrect and you had a P.O. Box,
maybe the paper wouldn’t know that it is you. And then as soon
as it is published in the paper, we can make the correction imme-
diately, make sure that all the creditors get the proper notice and
the case goes forward as normal, and hopefully that will avoid you
with the embarrassment of a big article in the newspaper.

Mr. ScHIFF. And what was Judge Porteous’s reaction to your sug-
gestion?

Mr. LIGHTFOOT. I asked if he wanted that or not.

Mr. Scuirf. Did you explain to your client what the legal risks
were of filing a petition in a false name?

Mr. LIGHTFOOT. I didn’t really cover that.

Mr. ScHIFF. And what was the judge’s reaction?

Mr. LigHTFOOT. He was—well, he agreed to do it.

Mr: ScHIFF. And what did he say?

Mr. L1GHTFOOT. He said—well, I don’t remember him saying any-
thing other than let’s do it.

Mr. ScHIFF. And how did you preface the conversation? Did you
tell him you had an idea about—-once you made the decision to file
the bankruptcy petition, hey, I have an idea about how to spare
you some public embarrassment? How did you raise the——

Mr. LIGHTFOOT. That was exactly how I put it. I said, there is
going to be a publication in the paper, and I imagine it will result
in embarrassment for you. And that was the genesis of it.

Mr. ScHIFF. Can you tell us anything more that Judge Porteous
said in the conversation?

Mr. LiGHTFOOT. He didn’t really say anything about it other than
to agree to do it.

Mr. ScHIFF. And the plan that you had was you file in the false
name. Were you the one who suggested setting up the phony ad-
dress as well?

Mr. LiGHTFOOT. Yes. Because without—the address and the
name were the things published in the newspaper, in the long list
of those who had filed. ‘

Mr. ScHIFF. And at no time you advised your client of the risk
of making a false statement and signing under penalty of perjury?

Mr. LIGHTFOOT. It was a mistake. I rue the day that I thought
of that. But that’s the way it was.

Mr. ScHIFF. And your plan was to file a subsequent petition, an
amended petition in the correct name within a certain period of
time?

Mr. LIGHTFOOT. As soon as it was in the paper, you know, the
effort was to correct it immediately. There was no intent to ever
have a false impression to a creditor or anyone who should have
been paid in that case. In fact, they all got the correct notices with
the correct name. No notices ever went out on the first petition.
They only went out on the amended petition.

Mr. ScHIFF. I take it the newspaper didn’t publish the names of
those filing an amended petition. Is that how you intended to avoid
publication?

Mr. LIGHTFOOT. Right. Correct. Yes.
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Mr. SCHIFF. So any creditors that may have relied on the news-
paper to learn about people filing bankruptcies, they would never
have gotten notice?

Mr. LicHTFOOT. If that is the only way that a creditor could tell,
then I guess they would have found out from the later articles that
appeared in the paper, but they wouldn’t have found out from that
incorrect name in the very first listing.

Mr. ScHIFF. But if you had been successful and Judge Porteous
was able to keep his name out of the paper altogether, creditors
who rely on the paper to find out would never have found out?

Mr. LicHTFOOT. Well, other than there were many other articles
about him being in bankruptcy.

Mr. ScHIFF. Yes. But your intention was to keep him out of the
newspaper, right?

Mr. LiIGHTFOOT. That’s true. The only creditors that I knew of got
an official notice with the right name because it was corrected be-
fore the notices went out.

Mr. SCHIFF. My question, Mr. Lightfoot, is——

Mr. LicHTFoOT. If anybody had relied on the newspaper, they
might not have picked it up.

Mr. ScHIFF. So if you were successful in keeping his name out
of the paper by filing originally under a false name, any creditors
that relied on the newspaper to learn about bankruptcies would not
have found out about his bankruptcy?

Mr. LIGHTFOOT. That’s true.

Mr. SCHIFF. I just have a few more questions.

You mentioned in discussion about the tax refund, that that
would have been required to be disclosed when it was a liquidated
asset.

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. When Judge Porteous filed the bankruptcy petition,
he had filed for the tax refund, correct?

Mr. LIGHTFOOT. I don't know anything about when he filed his
return other than being here and listening. I didn’t know anything
about that.

Mr. ScHIFF. Well, let me ask you this. The bankruptey form re-
quires what to be disclosed in terms of a tax refund, whether they
are expecting a tax refund?

Mr. LiGHTFOOT. The way I interpret the liquidated amount
means you have to have prepared a return so that you know what
the amount is.

Mr. ScHIFF. Does the bankruptcy petition refer to a liquidated
amount?

Mr. LIGHTFOOT. Yes, sir. All liquidated debts owing to the debtor,
including tax refunds.

Mr. ScHIFF. And if someone has applied for a tax refund prior
to the filing, a week before the filing, would that be considered suf-
ficiently liquidated to be reported?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. Now, you had Judge Porteous review the petition be-
fore you filed it to make sure it was all accurate?

Mr. LIGHTFOOT. Yes, sir.
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Mr. SCHIFF. So even though you were operating on a dated pay-
check receipt, Judge Porteous would have known that the salary
that you had written in was in fact an inaccurate salary?

Mr. LIGHTFOOT. I certainly didn’t know, but he would have
known.

Mr. ScHIFF. And he told you everything that you had filled out
was accurate?

Mr. LiGHTFOOT. I didn’t really know it changed much. I figured
it was probably the same. So I didn’t think to ask about it, but 1
wasn’t corrected.

Mr. SCHIFF. You mentioned you have other clients that have had
gambling problems over the years that you have worked on bank-
ruptcy cases with; is that right?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScuiFF. Where they have had debts to casinos, have you list-
ed those debts in the bankruptcy petitions?

Mr. LIGHTFOOT. I have.

Mr. ScHIFF. During the meeting with the trustee in which Judge
Porteous was present and was under oath, does a trustee generally
ask the bankruptcy petitioner whether everything in their bank-
ruptcy petition 1s correct and accurate to the best of their ability?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. And in this case in fact did the trustee ask if every-
thing in here is true and correct and the judge answered yes?

Mr. LIGHTFOOT. Yes, sir.

Mr. ScHIFF. So if Judge Porteous were aware that the income
level was inaccurate in the petition, that gambling debts were not
listed, that the tax refund was not included when he answered that
everything in the petition was accurate, that would have been a
false statement under oath to the bankruptcy trustee?

Mr. LiGHTFOOT. With everything that I have seen, it would be,
yes.

Mr. SCHIFF. At one point the trustee asks whether he had listed
all of his assets, and he answered yes. In light of what you have
seen, is that a false statement as well?

Mr. LIGHTFOOT. Yes.

Mr. ScHIFF. The court order prohibited the incursion of addi-
tional debt during the bankruptcy. For someone who takes out ad-
ditional debt in the form of markers or other debt, is that a viola-
tion of a court order?

Mr. LIGHTFOOT. Of the confirmation order in this case it was.

Mr. ScHIFF. I have no further questions.

Now I will recognize the Ranking Member, Mr. Goodlatte.

Mr. GoODLATTE. Thank you, Mr. Chairman.

Mr. Lightfoot, following up on the question by the Chairman,
how well did you know Judge Porteous before you were retained to
help him with this problem?

Mr. LIGHTFOOT. I didn’t know him at all.

Mr. GOoDLATTE. Had you ever met him before?

Mr. LIGHTFOOT. I don’t think I had ever met him.

Mr. GOODLATTE. Do you know of him by reputation or anything?

Mr. LIGHTFOOT. No, sir.

Mr. GOODLATTE. After he retained you to handle the workout,
there was quite a lot of time before you finally got around to filing
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a Chapter 13 bankruptcy. Is that-—about 9 months or something in
that range? How many occasions did you have to converse with him
during that time, either in person or over the telephone?

Mr. LiGHTFOOT. I would say periodically or maybe like every 3
weeks or a month. He would be anxious to know was I getting any-
where with the workout.

Of course, initially, I was engaged in getting the worksheets
back, getting a fresh opinion of value on his house so that I could
complete the workout proposal and figure out what creditors could
expect to receive. And after that it was just a periodic delivery of
new statements from the credit card companies so that I could be
aware of the changes in the amounts that were owed.

Mr. GooDLATTE. Did Judge Porteous ever express hope that his
circumstances would change, that he would not be required to con-
tinue this workout effort or that he would not ultimately wind up
in bankruptcy?

Mr. LIGHTFOOT. I think he hoped that the workout would be suc-
cessful.

Mr. GOODLATTE. But did he ever indicate that he might have a
change of financial circumstances himself that would do that?

Mr. LIGHTFOOT. No.

Mr. GOODLATTE. What was your fee arrangement with him?

Mr. LicHTFOOT. I told him that I would charge him—we had a
controlled fee in our district and still do for Chapter 13s. At that
time, it was a thousand dollars. So I told him for the efforts that
I had made in the workout that I was going to charge him an extra
$750. So when I filed the case, I asked for a fee of $1,750.

Mr. GOODLATTE. Did he pay any of that up front?

Mr. LiguTrooT. He paid just the filing fee, and the fee got paid
through the plan.

Mr. GOODLATTE. And so the entire 1,750 was approved?

Mr. LiGHTFOOT. It was. The trustee objected to it initially be-
cause it was more than what we normally charged, but Judge
Greendyke felt that was a fair fee, and it was approved.

Mr. GOODLATTE. And were you paid all of that fee?

Mr. LIGHTFOOT. As he paid the trustee, the trustee paid me and
I was paid.

Mr. GoODLATTE. And the Chapter 13 was completed?

Mr. LIGHTFOOT. It was.

Mr. GOODLATTE. During the time that you were representing
him, did you ever have any of these meetings over a meal? Did you
meet him for lunch or dinner?

Mr. LIGHTFOOT. No, but usually I would go to his office because
I was—my office was in another part of the city at that time and
I was in court most days, which was downtown and in the down-
town area and the bankruptcy court was in the same building. So
it was easier for me to go meet with him in his office.

Mr. GOODLATTE. Bankruptcy court was in the same building as
his office?

Mr. LIGHTFOOT. Correct.

Mr. GOODLATTE. All right. During your grand jury testimony, you
refused to answer certain questions about your conversations with
Judge Porteous based on the attorney/client privilege.

Mr. LIGHTFOOT. Yes, sir.
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Mr. GOODLATTE. Why did you do that?

Mr. LIGHTFOOT. The judge had a lawyer and I would have to
come out when a question was asked that might get into privileged
material and the judge claimed through his lawyer the privilege
and I had to go back in and say that I was directed not to answer.

Mr. GOODLATTE. And ultimately the court ruled that the attor-
ney/client privilege that Judge Porteous was attempting to raise
did not protect these conversations. And what was the reason for
that?

Mr. LIGHTFOOT. Crime fraud exception and then I was free to an-
swer all the questions.

Mr. GOODLATTE. As a result of the fact that you could not exer-
cise that privilege and he could not exercise it through you based
upon the fact that there were criminal allegations made regarding
his conversations and regarding the filing of the petition and his
failure to put certain things in those petitions, is that the crime
fraud exception?

Mr. LiGHTFOOT. The court ruled there was a crime fraud excep-
tion. I don’t think I really was aware of what on Judge Porteous’s
side anybody was investigating at that time. But I just knew that
I didn’t—I was now free to answer any questions.

Mr. GOODLATTE. And that—okay. And they did not tell you the
reason for their——

Mr. LiIGHTFOOT. Did they tell me——

Mr. GOODLATTE. Did they explain the crime fraud exception to
you?

Mr. LicHTFOOT. Well, I knew what it was, that there was some-
thing about what we may or may not have talked about, because
I hadn’t even testified yet, that could lead to the crime fraud excep-
tion and the court was satisfied that it should be applied and it
was.

Mr. GOODLATTE. And it was your understanding that that excep-
tion meant that there was either allegations or more related to the
activities of Judge Porteous related to his bankruptcy filing that
were of a fraudulent or criminal nature?

Mr. LIGHTFOOT. Yes, sir.

Mr. GOODLATTE. Other than going to his office for his conven-
ience and meeting with him, how else did the fact that Judge
Porteous was a Federal judge impact the way that you dealt with
him?

Mr. LicHTFOOT. Well, one thing that I was clear to do early on
when I provided the worksheet, I explained the worksheets and
said, now, let me show you these. I want to show you how to fill
them out. And I went to his home and sat down when he and his
wife and explained them.

Because many times, for example, in the budget how much is
spent for your monthly living expenses, maybe the wife took care
of that. I really didn’t know him, so I didn’t know. And I wanted
to make sure that I sat them down and explained how to proceed
toward filling out these worksheets equally and as thoroughly as
I would any other client that would be in my office, notwith-
standing the fact that he was a judge, lawyer, whatnot.
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Mr. GOODLATTE. In fact, more thoroughly, because he was a
judge and because you probably don’t make house calls for most of
your clients?

Mr. LigHTFOOT. Well, I didn’t know how much he knew about
bankruptcy. All I knew was that I wanted to be as thorough as——

Mr. GOODLATTE. But you don’t know how much most of your cli-
ents know about bankruptcy.

Mr. LiIGHTFOOT. That’s true.

Mr. GOODLATTE. It doesn’t entail your visiting them in their
homes to clarify that, in most instances.

Mr. LIGHTFOOT. No. Well, he lived near where my office was, and
that particular time it was just more convenient for me to go there.
And he suggested it, and I said that was fine.

Mr. GOODLATTE. If after the confirmation order had been issued
and Judge Porteous had asked you whether he could take out ca-
sino markers, what would you have told him?

Mr. LIGHTFOOT. No.

Mr. GOODLATTE. Why would you have so instructed him?

Mr. LIGHTFOOT. Because first we had to have court authority,
which as it turned out under Judge Greendyke’s order was trustee
authority and the kinds of debts that you’re allowed to incur during
a bankruptcy are those that are necessary and essential. And obwvi-
ously making a marker at a casino is not essential.

Mr. GOODLATTE. And is there any question in your mind that a
marker is a form of indebtedness?

Mr. LIGHTFOOT. No doubt at all.

Mr. GOODLATTE. And if you had known that Judge Porteous gam-
bled at all, what would that have triggered other than in terms of
other questions for inquiries by you of him?

Mr. LiGHTFOOT. I would want to know where are the gambling
debts. They must be listed. You can’t gamble anymore. You can’t
incur debt to gamble. Those admonitions. Have we listed all of the
debts or do you have——

And then I would get into the area of the markers. Because the
markers, although they are a civil liability to pay, as you were ex-
plaining, they also could—if the marker is put through as a check
and it bounces and then you have a bad check, which is a more se-
rious problem.

Mr. GOODLATTE. Tell me what sorts of questions you would have
asked him and what advice you would have given him if he told
you he was a frequent gambler?

Mr. LIGHTFOOT. Well, 1 would have told him exactly what—do
you have any gambling debts that you haven’t told me about? If so,
I need the name, address, account number, balance due. Are you
doing it now? Because your budget will not work if you gamble.
You have no authority to make any debts to gamble.

Mr. GOODLATTE. And during the entire period of the workout,
some 9 months, and during the time that you were filing the Chap-
ter 13 in the initial proceedings in the Chapter 13 and you had con-
versations with him every few weeks, did he ever at any time indi-
cate to you that he gambled at at least 10 different casinos on the
Gulf Coast and also in Nevada?

Mr. LIGHTFOOT. No, sir. In fact, my understanding was there was
no debt being made. Because that is what I told him. I said, I can
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understand that we have this workout pending, but you shouldn’t
make any more debt. You're just going to get yourself into a deeper
hole. You have got all the debt you need now. Don’t make any more
debt. Don’t use any credit cards.

Mr. GOODLATTE. Did he show any interest in making more debt?

Mr. LIGHTFOOT. He said fine.

Mr. GOODLATTE. He said fine.

Mr. LIGHTFOOT. It was good advice. He said, fine, I won't make
any more debt. And I said—at a certain point he was still con-
tinuing to make minimum payments that weren’t keeping up with
the interest, and I was getting no response at all. And I said, well,
you know, we are at a point now where it doesn’t look like it is
working and maybe what we need to do next is, in addition to not
making any new debt, stop paying them. Maybe we can get their
attention. Because, ultimately, it will lead to bankruptcy through
which they will get paid whatever they are going to get.

But my understanding is no debts were being made.

Mr. GOODLATTE. And Judge Porteous totally hid all of his gam-
bling activities from you?

Mr. LIGHTFOOT. Excuse me?

Mr. GOODLATTE. I said, Judge Porteous totally hid all of his gam-
bling activities?

Mr. LIGHTFOOT. Oh, yeah.

Mr. GOODLATTE. You didnt even know he gambled; is that cor-

Mr. LIGHTFOOT. Oh, I don’t gamble.

Mr. GOODLATTE. No. I said, you didn’t even know he gambled.

Mr. LIGHTFOOT. I didn’t know he gambled and-—whatsoever.

Mr. GOODLATTE. Were you intimidated by Judge Porteous?

Mr. LIGHTFOOT. No.

Mr. GOODLATTE. What was your reaction to Judge Porteous and
his gambling when you found out afterwards that he had—not
gambled, that he had perpetrated a fraud upon the bankruptcy
court and, in fact, had used you to help perpetrate that fraud?

Mr. LiGHTFOOT. Well, I don’t feel so good about it. I feel a little
betrayed. Because had I known I would have said a lot of things
to him in the hope to prevent him from doing that. But it didnt
happen because I didn't know.

Mr. GoopLATTE. Thank you.

Thank you, Mr, Chairman.

Mr. ScHIFF. The gentleman yields back.

Mr. Gohmert.

Mr. GOHMERT. Thank you.

I appreciate your testimony, and I'm a little fuzzy on my recollec-
tion of bankruptcy rules. But what is the length of time before you
file bankruptcy that any transfer of assets may be brought back
into the bankruptcy determined later?

Mr. LIGHTFOOT. At the time of this case, it was 1 year.

Mr. GOHMERT. It was 1 year?

Mr. LIGHTFOOT. Yes, sir.

Mr. GOHMERT. Okay. And you had mentioned that you had had
some bankruptcy appeals that obviously went to a district court.
You had never heard of Judge Porteous before he came to you,
though?
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Mr. LIGHTFOOT. I knew he was a judge, but I never met him.

Mr. GOEMERT. Okay. All right.

Mr. LIGHTFOOT. I had this one appeal that was allotted to his
court many years before, maybe even 10 years before, and I was
prepared to write a brief. I was the prevailing party in the bank-
ruptcy court. So the appellant was going to file a brief, and then
the appellant dismissed their appeal. So it never went anywhere.
So I never did meet Judge Porteous.

Mr. GOHMERT. Okay. So you did know he was a judge. So that
has got to be a pretty sincere form of flattery for a Federal district
Jjudge to come in and seek your services legally, correct?

Mr. LIGHTFOOT. Well, I had never had a client like that before.

Mr. GOHMERT. I know. But that has got to be very helpful?

Mr. LIGHTFOOT. Well, I guess he must have called around and
checked me out and thought I was a good choice, and I felt good
about that.

Mr. GOHMERT. Yeah, sure, it is flattering. And normally down
the road it ends up being good business. People know, oh, this is
the guy that helped the Federal judge, right? I mean, you had men-
tioned word gets around.

Mr. LIGHTFOOT. My typical clients aren’t interested in that. I
have just working-class people for the most part.

Mr. GOHMERT. Well, I have represented working-class people my-
self; and I find that if they hear that one lawyer was used by a
Federal judge, or by any judge, it makes a very big impression. So
it is good——

But I'm wondering about, in the bankruptcy court, we have had
the questions about, you know, his being asked the normal ques-
tions, put under oath and swearing to do things by the trustee. Did
you see that he got any special treatment where maybe he wasn’t
sworn in at any of those or did they treat him like a normal court
participate?

Mr. LIGHTFOOT. No, everything went usual. It is not a lengthy
process. But I don’t believe it was any different than any other
case.

Mr. GOHMERT. Okay. So they didn’t cut him any slack or just be-
cause he was a judge not swear him in or anything like that?

Mr. LiIGHTFOOT. Oh, no. He was sworn.

Mr. GOHMERT. Well, I just wanted to tie those up.

Thank you, Mr. Chairman.

Mr. ScHIFF. The gentleman yields back.

Mr. Westling.

Mr. WESTLING. Mr. Chairman, we have no questions for this wit-
ness.

Mr. ScHIFF. All right. Well, I thank you for your testimony.
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Mr. ScHIFF. We will now call up our final witness of the day. Our
final witness is the Honorable Duncan Keir, Chief Judge of the
United States Bankruptcy Court for the District of Maryland.

Judge Keir has served as a bankruptey judge since November,
1993. He is a distinguished academic, has had a distinguished aca-
demic legal career as well. He is the author of a chapter of Collier
on Bankruptcy, a respected treatise on bankruptcy law.

T000441(Q
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He has served as an adjunct faculty member of the University
of Maryland School of Law and is a Fellow of the American College
of Bankruptcy. From 1999 through 2002, Judge Keir served as Cir-
cuit Governor for the Fourth Circuit on the Board of the National
Conference of Bankruptcy Judges.

I will now swear the witness.

b Jl(lidge Keir, if you wouldn’t mind rising and raising your right
and.

[Witness sworn.]

Judge KEIR. I do.

Mr. ScuIFF. Thank you. You may be seated.

And at the outset, Judge, I want to thank you for your willing-
ness to come and testify today. You're not a participant witness
here and under no duty or compulsion, but we are very appre-
ciative of your time.

Judge KEIR. You're very welcome. I'm glad to be here if I can be
of assistance.

Mr. ScHIFF. Thank you, Judge. And I will turn over to a Task
Force counsel Harry Damelin to begin the questioning.

TESTIMONY OF THE HONORABLE DUNCAN KEIR, CHIEF
JUDGE, UNITED STATES BANKRUPTCY COURT, DISTRICT OF
MARYLAND

Mr. DAMELIN. Good afternoon, Judge. And could you please tell
us first, in addition to being present here this morning to hear all
of the testimony that has been brought forth today, what materials
have you reviewed in preparation for your testimony before the
Task Force?

Judge KEIR. I have reviewed carefully, first of all, the docket
which lists all of the documents filed in the bankruptcy case of
Judge Porteous and his wife. I have reviewed the petition that was
filed that initiated the case, the amended petition that was subse-
quently filed, the schedules that were filed under penalty of per-
jury, as well as a statement of financial affairs similarly sworn, the
Chapter 13 plan that was proposed, the confirmation order that
was entered, portions of the recorded prior testimony, the 341
meeting of Judge Porteous, portions of prior testimony before the
fifth circuit of various witnesses, an outline of financial trans-
actions surrounding the time frame of the filing of the bankruptcy
case and thereafter during the duration of the case, and including
prior testimony, I might add, of both the trustee, who is the Chap-
ter 13 trustee in the case, and Mr. Lightfoot, who has just testified.
I also saw the letter of referral from the United States Attorney’s
Office to the fifth circuit of the matter.

Mr. DAMELIN. Thank you.

Could you please start off by briefly describing for the Task Force
what a Chapter 13 bankruptcy is?

Judge KEIR. Chapter 13 bankruptcy is sometimes referred to as
a wage earner’s plan. That is a little bit perhaps too narrow. It is
only available to individuals who have receipt of a regular monthly
income. Income can be unemployment. It doesn’t really have to be
only wages.

It is in lieu of, if you will, a liquidation in bankruptcy and the
means by which the debtor has to provide to the trustee and then
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the trustee distribute to unsecured creditors at least as much in
value as they would have received had it been a liquidating Chap-
ter 7 bankruptcy. In exchange for that opportunity, the debtor gets
to keep property that otherwise would have been surrendered to
the trustee for sale and liquidation and payout.

The plan can be of a duration no more than 60 months.

Mr. DAMELIN. In connection with a bankruptcy filing, is it impor-
tant that a debtor be candid with the court in his or her filings?

Judge KEIR. It is absolutely essential to the operation of the case
and the integrity of the system and the bankruptcy laws.

The United States Supreme Court in 1934 in a somewhat famous
case referred to as Local Loan Company v. Hunt said something
which has been often repeated in other courts in numerous cpin-
ions since then; and that was that Congress provided the relief in
bankruptcy for the honest, but unfortunate, individual. And honest
is an essential component because the debtor reveals in his or her
schedules all of their debts, all of their assets, their present income
and expenses, and their financial history through a series of ques-
tions called the Statement of Financial Affairs.

All of this information is sworn to under penalty of perjury. So
they are taking a court oath as to all of this, and this provides the
essential information that both the creditors and the trustee can
then use to decide whether further investigation by way of the ex-
amination or take action filing particular action before the bank-
ruptcy court. They investigate the liabilities by asking questions of
other witnesses or seeking bank records, for example. All of this ac-
tivity would follow on based upon what the debtor has revealed. It
has to be complete or there is no trail for the creditors and the
trustee to follow.

Mr. DaMeLIN. What is the significance of the fact that Judge
Porteous filed his initial bankruptcy petition under a false name
and with a P.O. Box instead of his residential address?

Judge KEIR. Well, Mr. Lightfoot has just testified that the intent
was to keep secret the fact that Judge Porteous had filed a bank-
ruptcy case from the general public and that it wouldn’t be pub-
lished in the local newspapers. That in itself violates—first of all,
it violates by perjury the oath contained in the petition itself which
states that everything in the petition is true and correct under pen-
alty of perjury. And in six different places on the original petition,
the false name is put down. In no place is the true name put down.

Secondly, it is true that most of the creditors are likely to get the’
information about the existence of the case through the notice that
the clerk’s office sends out. In my district, that clerk’s office notice
would have gone out more quickly than it did in this particular
case; and they would have gotten a notice that said Mr. Ortous
filed, rather than Gabriel Thomas Porteous and his wife filed.

But, in addition, it is not uncommon that a person that maybe
the debtor forgot or believes they were owed having an interest in
the proceeding will find out about it from the newspaper and not
be in the schedule and therefore the notice—the fact that it was
corrected before the notice went out would not solve that problem.
It kept back from the general public who had filed a bankruptcy
case.
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The other thing it did is, for a time, it falsified the official record
of the United States court.

All of the courts have mechanisms they have improved over the
years with electronics whereby parties in interest can contact the
court by telephone, calling in to a voice system, now through a sys-
tem called PACER, and find out if a particular individual has filed
a bankruptcy case. You go to buy a used car, there are some other
transactions, this is something they may do as a part of deter-
mining whether or not they are going to make you the loan or deal
with you in some way that incurs credit. And they would have been
told there is no Gabriel Porteous that has filed this case. And, of
course, they wouldn’t have asked about G. T. Ortous because it
didn’t exist. So it falsified the record until it was corrected.

Mr. DaMELIN. Now, the evidence has shown that the decision to
file the original bankruptcy petition under a false name was Mr.
Lightfoot’s idea, according to his testimony, and not that of Judge
Porteous. Do you believe that Judge Porteous can claim advice of
counsel as an excuse for filing under a false name?

Judge KEIR. No. The petition is signed under oath by the debtor
and not—it is signed but not under oath by debtor’s counsel. The
testimony, the swearing is that of the debtor. And here it may be
that Judge Porteous got the idea from Mr. Lightfoot of putting
down a false statement as to his identity and then swearing to it.
But he knew it was false. That is very clear from the record. He
agreed to going along with it, and indeed he then entered into mak-
ing the oath under penalty of perjury, that it was true and correct.
So advice of counsel is not a defense at all.

Mr. DAMELIN. Okay. Now, even though Judge Porteous filed his
initial bankruptcy petition under a false name, this, again accord-
ing to the testimony, was corrected several weeks later and Judge
Porteous’s listed creditors received their notices with the correct
name. Thus, was there really any damage done here?

Judge KEIR. In terms of some finite amount of dollars, I don’t
think anyone here can tell. I certainly could not tell. I cannot tell
whether anybody would have checked to see whether or not a
bankruptcy was filed by Gabriel Porteous and done some

And I did note, however, in the record that, on April 7th and 8th,
Judge Porteous borrowed by markers $2,000 from a casino. The
correction of the name did not occur until April the 9th. I have no
way of knowing whether that casino did or did not check to see
whether this party that wanted these markers was in bankruptcy.
If they did, they would not have discovered it because the record
was falsified. So I don’t know whether there was any measurable
damage, because I can’t tell enough facts.

But if your question is would this somehow exonerate no-harm,
no-foul kind of thing—if one goes 110 miles an hour the wrong way
down a one-way street but by good fortune doesn’t hit anybody,
they are not exonerated from their intentional misconduct for cer-
tain.

Here in the United States, we strive to be a Nation of laws. We
all know that there is not enough police officers, there is not
enough courts and judges, so forth, to enforce laws if the public just
decides that they can do whatever they want, ignoring laws, and
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so long as you can’t measure the particular damage of the violation,
there is no violation at all. That would be chaos.

I suggest to you, particularly where this particular person knew
the requirements of law, that this idea that you can’t demonstrate
with particularity a particular creditor or creditors for a particular
amount that were harmed somehow makes it not meaningful.

Mr. DAMELIN. And what is the significance of Judge Porteous’s
failure to disclose his tax refund from the year 2000 on his bank-
ruptcy schedules or on his statement of financial affairs?

Judge KEIR. Well, let me first address an answer to a similar
question that Mr. Lightfoot gave.

There was a question raised about what is a liquidated or not lig-
uidated tax refund. I would point out that both have to be revealed.
Question 17 about which the particular prior question to the prior
witness was asked requires you to list on Schedule B of the sched-
ules—this is the Schedule of Assets—a liquidated tax refund. That
is including liquidated tax refunds. Liquidated, by the way, the
legal meaning, of course, is that the amount is certain. It doesn’t
mean you have collected it. It means the amount is determinable
to a certainty.

The pain and suffering that the jury has not yet evaluated in a
verdict is unliquidated. A tax refund that has been determined or
at least initially determined by the tax return is a liquidated
amount. That is what Question 17 required him to put down.

But I would note that Question 20 follows on and says, okay, put
down your unliquidated amounts that may be owed to you, includ-
ing tax refunds. So if you didn’t know because you hadn’t yet filed
your return but you had finished your tax year in 2000, if you had
an unliquidated amount, you had to divulge that as well, your best
estimate.

Nothing was put down. Either question, of course.

Now, the effect in Chapter 13 is twofold. As I said, in Chapter
13, one of the two measures of how much the debtor has to pay into
a plan in order to be eligible for the plan to be confirmed is to de-
liver the same value or greater than would have been delivered in
a hypothetical Chapter 7 liquidation. An asset of $4,100 would in-
crease that amount. Because, in a Chapter 7, that tax refund would
have gone to the Chapter 7 trustee for distribution to creditors. So
if you hide $4,100 of your assets, you’re reducing the amount that
the trustee is going to calculate in making a recommendation to
the court as to how high the plan payment has to be.

The second thing is, of course, a tax refund is effectively cash to
put into your account. You can spend it. If you spend it and then
your case for some reason was converted to Chapter 7, it is not
going to be available to creditors. It is gone. So, often, at least in
my district, the trustee will take the position and if not agreed will
file a motion asking for a court order that the refund be paid into
the trustee upon receipt and, as in effect, part of the payment re-
quired into the plan.

On occasion, a debtor may work out and the trustee may rec-
ommend that some portion be retained for some finite necessary
living expense that the refund is needed for. But, by hiding it, he
both falsified the amount that the plan was going to have to pay



4637

71

and took away from the trustee the opportunity to obtain the funds
to make sure creditors got those funds.

Mr. DAMELIN. Thank you.

Isn’t it true in your years of experience that debtors often make
mistakes and have inadvertent omissions in their bankruptcy fil-
ings?

Judge KEIR. Yes, The keyword you have used is the same word
that many opinions that have been written by appellate courts
have used: “inadvertent”. Mistakes happen. I couldn’t tell you
today, sitting here, the exact dollar figure for the payoff on my
mortgage; and I don’t know that anybody in this room is likely to
carry that around in their hip pocket. So If the debtor were a few
dollars off when they put down what do you owe to your first loan
company that has your mortgage, it would be an inadvertent error.

I have seen a doctor’s bill left off among many other doctor bills
that were listed, things of that nature, where an inadvertent minor
or at least isolated omission has occurred, an estimate was off. But
the case law has also made it clear that a repetitive and pattern
of false statements is not inadvertent. It is intentional. It is fraud.

Mr. DAMELIN. Is that what you see here in this case?

Judge KEIR. Very much so. There is a pervasive pattern, first of
all, of not listing all of the debts, which says a couple of things.

First, there is a credit card—I think it is Fleet—that was not
listed. Fleet probably didnt receive notice of the bankruptcy be-
cause, therefore, they wouldn’t be on the address list to whom the
notice went. That means they wouldn’t have cut off the credit that
they probably would have cut off immediately post bankruptcy.
They get a notice there is a bankruptcy case for their borrower on
the credit card, they generally—my experience has been—shut that
card off right away.

Similarly, with a casino who doesn’t get notice and therefore—
it has already been testified—would have stopped allowing mark-
ers.

In addition, in the Statement of Financial Affairs, question 3, he
did not list any of these last-minute payments.

Not only does that bear into this idea of recovering back for the
estate, but it hides the fact that he did it.

If the trustee had inquired further by making either an informal
inquiry or formal inquiry to the casinos and so forth that these
last-minute payments paid off, they would have known imme-
diately, hey, this guy has filed a bankruptcy case. So they didn’t
know that because no one makes that inquiry to them because they
are not listed on question 3’s answer. He didn’t put anything down
there other than ordinary installments.

So you have both sides of not listing debt, not listing assets, and
not listing the essential pre-petition financial transactions the
Statement of Financial Affairs requires.

As to not listing the pre-petition payments, the Chapter 13 trust-
ee under the Bankruptcy Code has the authority, the standing to
sue and recover preferences that occurred within 90 days of the fil-
ing of the bankruptcy case which allowed a particular creditor to
get a greater return dollar for dollar than unsecured creditors gen-
erally in the case. You can reach back a year if the creditor that
has been preferred is an insider, whichever the time frame.
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It is true—and I think this is the reason for Mr. Lightwood’s tes-
timony—Chapter 13 trustees do not often avail themselves of that
in a formal sense, by filing an adversary proceeding, which is a
Federal lawsuit with a funny name that they use in a bankruptcy
practice. Instead, what they do is they say, well, we are going to
assume we would have recovered that in Chapter 7.

So add that amount to this calculation the plan has to return to
creditors. If the debtor can come up with the money somehow, fine.
That’s what the creditor is entitled to. But they can and on fairly
rare occasion do actually launch these adversary proceedings to re-
cover back from the preferred creditor all of the money, and then
the creditor has to wait and get their aliquot share from distribu-
tions under the plan.

So a bit of a long answer about inadvertent mistakes. But the
bottom line is there is this pattern of not revealing essential infor-
mation in a number of places: the petition, the Statement of Finan-
cial Affairs, and the schedules.

Mr. DAMELIN. Okay. Now, are you familiar with the confirmation
order entered in July of 2001 by Bankruptcy Judge Greendyke?

Judge KEIR. I have read it.

Mr. DAMELIN. Now, despite Judge Greendyke’s order, the evi-
dence has established that Judge Porteous continued to take out
markers at casinos. He applied to increase his credit limit at one
casino, and he opened a new low-limit credit card, all without the
approval of the bankruptcy trustee or of Judge Greendyke. Do you
consider these actions by Judge Porteous to be a violation of the
bankruptcy order?

Judge KEIR. They most certainly are a flagrant violation.

The order is direct and straightforward in this regard. It orders
that the debtor-—in this case, debtors plural, Judge Porteous and
his wife—not incur any new credit during the bankruptcy case. The
order was neither appealed according to the record that I reviewed
nor was any motion filed for relief from that order in any way. It
simply was disobeyed. Repeatedly Judge Porteous went out and in-
curred additional credit after the order was entered without asking
or gaining any permission from the trustee or the court.

Mr. DAMELIN. So we have heard evidence that even though these
numerous violations that we have discussed by Judge Porteous
were violations of the order, he nevertheless satisfied his bank-
ruptcy repayment plan. Thus, are these violations really just a no-
harm, no-foul situation?

Judge KEIR. Well, I have already spoken about this concept of a
no-harm, no-foul defense or exoneration. There is no such doctrine.
There cannot be. Because the whole system demands and depends
uplonf the honesty of the honest but unfortunate person who seeks
relief.

I would also, because I just neglected to say it, would like to add
to my answer to the previous question; and that is another thing
occurred to me listening to the testimony this morning. In obtain-
ing credit post order in the bankruptcy without authority and then
allowing these casinos to recover back either by a check or particu-
larly by putting the marker into the account, the situation resulted
in a violation of Federal law.
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Title 11, Section 362(a), is the automatic stay in bankruptcy.
When a bankruptcy is filed, on the instant it is filed, there is this
automatic stay that arises by statute. Congress has put it down.
The court does not do it. And it is very, very strong.

One of the things it stops is collection by a creditor from assets
of the bankruptcy estate. It stops many other things, but that is
the one I want to focus on.

A creditor who becomes a creditor after the petition is filed is
nonetheless stayed from attempting to collect from assets of the es-
tate. In Chapter 13, the bankruptcy estate by statute specifically
includes not only the property rights owned by the debtor on the
date that the debtor filed the case but all after-acquired property
including, and it puts it down with specificity, all earnings.

So whatever money was in the checking account when the mark-
ers were deposited—I believe that was the agent’s term for negoti-
ating the marker—were undoubtedly assets of the bankruptcy es-
tate. They were used to pay a creditor and by the action of the
creditor in violation of the stay.

If the creditor didn’t know about the bankruptcy, they inadvert-
ently violated the statute. But that is another damage done to the
intent that the creditors under the plan are intended to have the
best opportunity to be paid through a successful reorganization
without other creditors reaching in and grabbing 100 cents on the
dollar for themselves.

The creditor has to go to the bankruptcy court and file a motion
for relief from stay and convince the court there is some just reason
why that creditor should be allowed to proceed. That didn’t happen.
They simply deposed the markers and took the money because of
the failure to learn of the bankruptcy through Judge Porteous’s vio-
lation of the court’s order.

Mr. DAMELIN. Okay. Now, as you look at this case, is it of special
significance that the debtor here who engaged in this conduct was
in fact a Federal judge?

Judge KEIR. Well, certainly there is only one statute and one
book about 2% inches thick of the Federal Rules of Bankruptcy
Procedure that applies, no matter whether the debtors or debtor is
a Federal judge or someone totally unassociated with any govern-
ment position. So there is no difference in the behavior that the
judge was required to do.

There is significance, though, on two levels. One, section 152 of
title 18, which is the criminal statute, makes it a crime to inten-
tionally falsify a material misstatement and also to intentionally
falsely fail to—or falsely hide assets. So intent.

Here I think the fact that the debtor was a Federal judge makes
it rather clear that he knew what the oath penalty of perjury
meant. And when he was signing the petition under penalty of per-
jury, signing the schedules under a declaration they were true and
correct under penalty of perjury, signing a Statement of Financial
Affairs under the same declaration, he knew he was giving a oath,
he knew what the oath required, he knew that the violation of the
oath was fraud and a crime. That knowledge comes with what he
did in effect his position, and I think that goes to intent.

The second thing is I think it brings disrepute upon the judici-
ary. Again, the public needs confidence in its II:aaders whether they
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are elected or whether they sit on the bench. Here you have got
someone who appears to have falsely participated in a number of
ways in this bankruptcy case and, although not held technically to
a higher standard by statute, it certainly is behavior which, be-
cause he is a Federal judge, I would take more seriously.

Mr. DAMELIN. Okay. You have been a bankruptcy judge for ap-
proximately 19 years; is that correct?

Judge KEIR. Let us see. Who is counting? Sixteen.

Mr. DAMELIN. Sixteen. Okay. My math error.

If you had been the judge with your experience overseeing the
Porteous bankruptcy and the facts established by the evidence
today came to your attention, what actions, if any, would you have
taken?

lJufilge KEIR. Well, a number of things would have occurred, fairly
clearly.

First, the case would not have led to the discharge of the debtor.
If the information had been known to the court at the time that
confirmation of the plan was being considered, confirmation would
have been denied.

It is a requirement under section 1325 that the plan be proposed
in good faith. The plan, based upon falsehoods like this, is not pro-
posed in good faith and the confirmation would have been denied
right at that point.

If the case had converted to a seven, undoubtedly under Section
727 the discharge also would have been denied. Perhaps the case
would have been dismissed with prejudice against refiling.

It is likely that the United States Trustee’s Office would have
been filing motions asking for these remedies and the court I think
would have granted them if this is the evidence the court had to
consider without really much question in my mind.

Finally I would have been compelled under title 18, section 3057,
to refer this matter to the United States Attorney for investigation
for prosecution of bankruptcy crimes. That section requires a Fed-
eral judge to make that referral where they see a reasonable basis
that a crime may have been committed.

And there is no question in my mind that this would have risen
well beyond that level where that report would have been made.
I mean, there was this pattern of the wrong name, false name in
the petition under oath, creditors not all put down, and they were
selectively not put down. The ones—the credit card that they want-
ed to use post petition omitted. Certain casinos to keep the rela-
tionship going with casinos omitted. That is on the schedules.

The tax refund, for example, not listed as an asset keeps some
liquidity that they could use—or Judge Porteous could use, not on
the schedule.

Do not reveal the last-minute payments that paid off certain ca-
sinos and so forth so that they wouldn’t be listed as creditors be-
cause on the instant of the filing they were owed zero, but then the
trustee would not notify them either because they were not listed
on the Statement of Financial Affairs. Another document, false
statement under oath.

All of this and the violation of the court’s order when put to-
gether would have been such a pervasive pattern of misconduct
that the referral would have been made.
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Mr. DAMELIN. Okay. Thank you, Judge Keir.

Mr. Chairman, I have no further questions.

Mr. ScHrFF. I thank the gentleman.

Judge, let me ask you a few follow-up questions, if I could.

The practice of the newspaper in this area to publish the names
of those filing bankruptcy, have other courts in other parts of the
country also—or other newspapers and judicial communities pub-
lished the names of those filing for bankruptcy?

Judge KEIR. I have certainly seen it in my district, although it
seems to be changing. Newspapers seem to be getting lighter and
lighter in terms of print copy.

But it varies. A lot of jurisdictions do it. I think this is a bit of
supposition on my part. 1 haven’t done a study. But I believe it is
probably more prevalent in areas where—that are less in the
megaurban centers, where what is going on in the Federal court-
house may be a little bit more a part of the news than in some
other places.

But it is not unusual that newspapers will pick this up on a daily
basis and print it or some it of do it by week, the filings of the
week. I have seen columns that are headed like that.

In Baltimore, for example, which is where I sit, there is a news-
paper, the Daily Record, that contains various columns from var-
ious courts that are located within the city listing cases filed that
week in the various courts.

Mr. ScHIFF. These are often listed in legal newspapers, right?

Judge KEIR. Legal and in papers of general circulation.

The Daily Record, which i1s becoming more and more a paper of
general circulation, lists it, but I have seen it in years past in pa-
pers of general circulation as well.

I don’t think the Baltimore Sun paper does it anymore, but they
used to, I believe.

Mr. ScHIFF. Is part of the purpose that the legal newspapers and
some of the papers of general circulation would publish a list of
those filing bankruptcy so that people that had an interest—that
either credit agencies or others that might want to see who is filing
would know that an asset they had was jeopardized in a bank-
ruptcy?

Judge KEIR. I think very clearly—this practice I believe goes
back quite a ways, when there was less availability of information
on an electronic basis and when it was probably the easiest and
maybe even principal way one could ascertain what was going on,
who had filed bankruptcy in your community. But it was offered
to the public very clearly I think so that the public could use the
information.

And obviously the public had some interest in it or the paper
would not have bothered to put it in the print. I know I have
picked up numerous times something about someone filing that I
would have not known about if T hadn’t been reading the paper.
Even after I have been on the bench, sometimes I will see a filing
in—that I was unaware of that may have some tangential effect on
a case that I have.

Mr. ScHIFF. In a case like this, for example, the casinos would
not have been notified of the bankruptcy because they were not
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listed as creditors. However, someone from the casinos may have
seen a public notice of bankruptcy.

Judge KEIR. That’s correct. I don’t know whether they had a
practice of having someone delegated to review those columns or
not, but they certainly could have. That is why it is there.

Mr. ScHIFF. Well—and let me ask you, too, assuming the casino
credit system works like many others, if somebody is borrowing
money and paying it back in a timely way, you wouldn’t necessarily
run a new credit check on them, would you?

Judge KEIR. I would not think so, no.

Usually credit checks are run often by attorneys preparing to file
bankruptcy cases to see whether there is something out there that
their client inadvertently left off or whether there is some other in-
formation. But most of the time it is run by companies who are
looking to extend additional credit, new credit, or renew credit.

Mr. ScHIFF. So if you're a casino and you have someone who has
filled out a credit application and has a pre-existing credit relation-
ship with you and you are not notified of a bankruptcy because
you're not listed as a creditor and it doesn’t appear in the news-
paper, you wouldn’t have any reason to run a credit check on them
if they are making their payments.

Judge KEIR. I would not think you would have any such reason
to run a credit check.

Mr. ScHIFF. I want to ask you one of the questions I asked Mr.
Lightfoot to see if you had any different take on it. And that is,
under what circumstances do you have a duty to update the bank-
ruptcy court? When you have a change of income or have maybe
new liabilities, are there any circumstances where you are required
to update the court?

Judge KEIR. Certainly in my district there are. I know that all
of the judges in my district hold to this idea, and I think it is the
correct one: The schedules generally reflect assets and liabilities on
the date of the petition. Schedule A is real property, B is personal
property, for example, just skipping down a few, schedule F is un-
secured debts. But schedule 1 and schedule J list income and ex-
penses as opposed to assets and liabilities. In a Chapter 13, we re-
quire that a material change in schedule I or J during the life of
the case requires an amended schedule. The debtor gets promoted
and now has a significantly higher income than they had 2 years
ago, and they are in a 5-year plan and have 3 years left to go, now
their disposable income is significantly greater.

The second financial component tested in the level that the plan
has to pay, in addition to the equivalence of Chapter 7, is that the
debtor has to pay all the debtor’s disposable income. Now it is
called “projected disposable income.” That change was in 2005. So,
if the debtor’s disposable income has increased greatly, the trustee,
specifically under section 1329, is authorized to come in and seek
to modify the plan to require—get a court order to require that the
plan now go to a higher level because it no longer is a plan that
1s receiving all of the disposable income of the debtor.

The vehicle that the debtor is supposed to report that event to
is an updated schedule 1 and an updated schedule J, where these
changes have occurred. And counsel routinely seem to advise their
clients of that. I see that.



4643

17

Mr. ScHIFF. In this case we have heard evidence that the judge
filled out an application that listed his income as $7,500 a month,
when in fact it was $7,700. Do you consider that a material false
statement if the judge was aware he was in fact

Judge KEIR. Well, I don’t think that is the limit of the false state-
ment there. I was listening to the testimony, and first of all, the
schedule I is not filled in correctly, without regard to the numbers.
The top line on schedule I is supposed to be your gross monthly in-
come from wages, not your net. You are then required on the fol-
lowing lines to list what is taken out of your paycheck before you
get your take-home pay. That gets your net. The net was put at
the top, and therefore you didn’t see on that schedule what was
taken out.

We already know there was a tax refund of $4,100, which means
there was an over-withholding going on. Not only was it an asset
that should have come in, as we already talked, but in effect it af-
fects the calculation of what is disposable income. If you claim no
dependents, no deductions, and have them take out extra money,
you can lower that take-home pay. All you are doing is putting it
in your own savings account, if you are allowed to do that. There-
fore, your monthly payment is also going to be less under this plan
{:)alculation. And that information is not there. It is just this num-

er.

In addition, I heard the testimony that take-home pay, as it was
put down, went up significantly just several months after the filing,
and since, as I have already stated, that should have been updated;
I don't think the measure is the $200. So I want to be careful in
answering your question:

Do I think the $200 itself is material? In amount, the word, first
of all, “material” under section 152, courts have determined is in
effect the same as “relevant.” It is not measured by dollars. It is
measured by whether it bears on the financial affairs of the debtor,
the rights of the bankruptcy estate and the process of bankruptcy
itself. So any error is material in its relevancy.

Significant? I think by itself a $200 error is on the borderline.
It would have to—it always arises in a court case in the context
of other facts. Is it the $200 there, but the debtor is probably un-
derestimating his or her expenses a little bit, and you can see that
because they didn’t put anything down for home repairs, for exam-
ple. A common situation.

The $200 might be readily—you look at that and you say, it is
going to be absorbed in legitimate expenses. They made an error
that is not really going to be-—was not intentional and it is not
going to change the math. But if it is intentional, then it is mate-
rial, because it is a false statement.

Mr. SCHIFF. You mentioned that the form is filled out incorrectly;
$7,500 a month is listed as gross income when in fact it is net in-
come, is that right?

Judge KEIR. Yes. I have the schedule, a copy of it right here in
front of me.

Mr. ScHIFF. Is it also listed as net income later?

Judge KEIR. Yes. What it does is it says $7,531.52 on the top line
under current monthly gross wages. Then there is nothing taken
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out until it hits the total net monthly take-home pay, which is the
same figure. So it is readily apparent there is missing data here.

Now, I can't tell whether the pay stub was attached as an exhibit
when it was filed with the bankruptcy court or not, so it may be
that it was attached. I don’t know.

But the lines are provided. The lines that are blank, that have
zero, say payroll taxes and Social Security, zero. Insurance, zero.
Union dues, zero. Other, specify, blank line, zero. Subtotal payroll
ded(lllctions, zero. That is the information on the form that was
filed.

Mr. ScHIFF. The trustee during the hearing asked the judge, “Ac-
cording to the United States of America, you take home about
$7,500 a month, is that right?” And he answers, “um-hum,” which
I assume is an affirmative answer.

Was that a false statement if his income was $7,700 a month and
he was aware of it?

Judge KEIR. It was a false statement at the time that he made
it, because what I have heard of the testimony, his

take-home income was higher.

Mr. ScHIFF. The effect of not fully disclosing the full extent of
your income, of not disclosing the tax return refund you are going
to get, do I understand it correctly that the impact of that is that
you actually have more income that you are not obligated to pro-
vide to creditors, but you still get the discharge of your debts at
the end of the process? So you still get the benefit of the bank-
ruptcy, but you actually get to keep more of your assets than if the
court and creditors were aware of the full extent of your income?

Judge KEIR. In a Chapter 13, I think I would phrase it, you actu-
ally get to pay less to your creditors and get your discharge any-
way. Less than the Bankruptcy Code, which Congress enacted, re-
quired you to pay.

Mr. Scurrr. I take it, Judge, that the filing of a bankruptcy for
many people, not solely for Federal judges, is somewhat of an em-
barrassing event for people. Is that a fair statement?

Judge KEIR. I think that is a fair statement, yes.

Mr. ScHIFF. So that a great many people, whether they are in
the lofty position of a Federal judge or any other position in life,
might not like to see their name in the paper as having to file
bankruptcy.

Judge KEIR. That is very true.

Mr. ScuIFF. Of course, if everyone filed bankruptcy petitions in
false names to avoid public disclosure, there would be serious prob-
lems with the system, wouldn’t there?

Judge KEIR. That is absolutely true.

Mr. Scuirr. Is there any significance in terms of whether the
court would consider it a mark or a debt, the speed with which the
marker is paid off? In other words, some of these markers were
paid off on the same day, some were paid off a week later, some
were paid off a month later. If the judge has a successful day at
the table and either wins money and doesn’t report it so the credi-
tors don’t know about it, or breaks even and gets to pay off the
marker before he leaves the casino, is that any less of an incurred
debt while it existed?
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Judge KEIR. No. The debt is incurred when the marker is taken.
That is when the debt arises. You owe the money. And it is the in-
currence of debt that was prohibited by the order. It was not quali-
fied by saying “unless you pay it off within the same day,” or any
other words, such as if you pay it off in the same session or some-
thing. It is the incurrence of debt. And, of course, when the marker
was taken out, there is no way that Judge Porteous knew he was
going to be able to or not going to be able to pay it from a par-
ticular source or at a particular time. It was gambling. There is a
chance. So the only real event in terms of his disobedience of the
order was the obtaining of the marker.

There is a doctrine under section 363(b) which applies to debtors
under section 1303 of the Code that permits a debtor to use assets
in the ordinary course of business, which has been interpreted judi-
cially as to a living, breathing individual. In Chapter 13, it would
mean the ordinary course of living. But that doesn’t really bear on
this question of incurring a debt for an unusual reason, gambling.
It is not necessary for your living expenses.

But more importantly, a direct order saying you are prohibited
from incurring credit, you went out and incurred credit; the fact
you paid it back that day, there is no exception to that order for
ordinary course of any kind by timing or otherwise. So I don’t think
it has any legal significance at all.

Mr. ScHIFF. Last couple of questions. You were talking about the
automatic stay. Is that only implicated when someone who is in
bankruptcy and takes out a marker actually doesn’t pay it back
and the casino uses the marker to go into their bank account; or
would it also be implicated where the debtor writes a check to the
casino or otherwise pays it back?

Judge KEIR. Well, that is a somewhat complex question. I will
take it in pieces, if I may.

The automatic stay prohibits any act by a creditor who holds a
pre-petition debt against the debtor’s assets, the estate and so
forth. As to a post-petition debt, it stays the collection from the
bankruptcy estate, which, as I said in a Chapter 13 includes after-
acquired property and earnings. But it is an action by creditor.
Where the creditor deposits the marker, they are taking the action.

Mr. ScHIFF. Meaning where they have to go and draw the money
from the account?

Judge KEIR. I am borrowing the word from the testimony of the
agent, but when they go to the bank and cash the marker out of
the account, the creditor is collecting. That is a violation of the
automatic stay. When the debtor hands them the check or hands
them the chips, I think it is questionable that that is a creditor ac-
tion. But it is still a violation of the Bankruptcy Code, it is just a
different section.

It is a violation of that section 363(b) that I spoke of a moment
ago. It is a violation by the debtor, because the debtor is now using
an asset of the estate, out of the ordinary course of business, with-
out court authority. You have to file a motion and get a court order.

As soon as Judge Porteous obtained the chips or had the money
in the bank account to write the check upon, those funds were as-
sets of the bankruptcy estate and his legal authority to use them
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was limited under 363(b) and 1303 to use for ordinary course. And
he was using them for a different purpose.

So I would believe that where he gave them the check or cashed
the chips out against the marker, that the creditor didn’t violate
the stay in those occurrences; the debtor violated section 363(b) as
well as, of course, the markers themselves violating the court
order. So most of the violations were by Judge Porteous, except
where the markers were cashed by the casino.

Mr. ScHIFF. The last question. In the case where there is a con-
firmation order, is that an order of the trustee or is that, through
the trustee, an order of the court?

Judge KEIR. That is an order of the court. It is entered on the
docket. The docket reflects it is entered. It is signed by the judge.
The process in a nutshell is the case is filed, the trustee, who is
usually a standing trustee in a Chapter 13, conducts the first meet-
ing of creditors, which lawyers routinely refer to as a 341 meeting
because that is the section of the Code that requires it.

The judge cannot by law attend that meeting. It is held in a
meeting room somewhere, chaired by the trustee, who asks ques-
tions under oath to begin the process of gathering information. The
plan is filed by the debtor as a proposed plan. The trustee reviews
it, may have some problems with it, does some investigation. Often-
times he will go back to the attorney for the debtor and suggest
some changes that would obviate the objections the trustee may
bring.

If it is not resolved, the trustee will file a formal objection. If that
is not resolved, there is a hearing. At that point the hearing is in
front of the court. It is the confirmation hearing.

At the confirmation hearing the judge listens to the evidence
from both sides, hears the oral argument, makes a ruling, just as
in any other court case, and enters an order confirming the plan,
if that is what the ruling is.

Here Judge Greendyke entered an order confirming the plan,
which order contained various provisions, one of which is the provi-
sion not to incur any credit.

Mr, SCHIFF. So——

Judge KEIR. The final order, by the way, is reviewable on appeal.

Mr. ScHIFF. The court orders that the debtor not incur new debt,
the debtor then goes on and incurs new debt, that is a violation of
court order. What does the judge have the power to do when it
finds that a debtor has violated an order? Does the court have the
power to hold a debtor in contempt?

Judge KEiR. Yes. The court could hold the debtor in contempt. It
depends on the nature of the violation. But the court could hold the
debtor in contempt. The court could vacate its order of confirma-
tion. The court could convert the case to a case under Chapter 7
and make it into liquidation, dismiss the case outright, and just in
effect throw the debtor out of the bankruptcy case without a dis-
charge. And, of course, in addition to any of those, the court, if it
thought it was a criminal violation, should report it under Title 18,
as I previously discussed.

Mr. ScuifF. Thank you. That concludes my questions. I now rec-
ognize my colleague, Mr. Goodlatte.
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Mr. GOODLATTE. Thank you, Mr. Chairman. To follow up on that
last question, it is Judge Keir?

Judge KEeIR. Keir, yes.

Mr. GOODLATTE. You indicated that presented with evidence of a
bankruptcy filer who filed under a fictitious name, using an inap-
propriate address, leaving out his spouse, and then who went on
to incur debt in violation of the bankruptcy order and failed to list
debts that were not inadvertent in their omission, that you would
indeed refer such a case to the United States Attorney?

Judge KEIR. That is correct. And I have done so in various cases
when it was necessary.

Mr. GOODLATTE. In evaluating the conduct at issue, is there par-
ticular significance in your mind that Judge Porteous was a Fed-
eral judge who actually presides over bankruptcy-related disputes?

Judge KEIR. Yes. The significance, as I stated, is he clearly knew
what his responsibilities were when he testified under oath signing
these documents, he testified at the section 341 meeting orally that
they were accurate and fully divulged his financial affairs. He
knew what the testimony was, he knew what the responsibility re-
quirements of penalty of perjury means. I would have had to say,
and I would say, that therefore he would be found clearly to have
the requisite knowledge that the violation was intentional and not
inadvertent,

Finally, because it occurs by a Federal judge, I think it has a po-
tential effect of denigrating, if you will, the integrity of the court.
What happens if 6 months later somebody has been found by a
bankruptcy court to have violated these oaths and denied a dis-
charge, and they appeal it, and the appeal goes in front of Judge
Porteous? What is that argument going to be? You did it? I did it?
It is untenable.

Mr. GOoDLATTE. To put it another way, in fact in the way of the
next question I was going to ask you, in your mind, is there any
way that Judge Porteous could sit as a judge in a bankruptcy case?

Judge KEIR. Well, clearly that would not be up to me. I would
think that counsel would have a good basis to ask for recusal if he
in fact was doing so in a bankruptcy case.

Mr. GOODLATTE. We know that from previous hearings on Judge
Porteous and previous cases, that Judge Porteous doesn’t nec-
essarily voluntarily recuse himself in matters. So what kind of com-
plications would that cause if a judge didn’t disclose that he had
participated in all of this, and, notwithstanding that, went ahead
and heard a case; and then it was later revealed that he had heard
a case involving complaints of creditors in bankruptcy regarding a
debtor, and went ahead and heard the case without having dis-
closed his own violations of the bankruptcy laws?

Judge KEIR. You are asking me what would the effect be on the
case that was heard, and the answer is the losing party would have
an appeal point that would be almost irrefutable because it was not
a fair and impartial judge.

Mr. GOODLATTE. What would you say in your mind about the
ability of Judge Porteous to sit as a judge in any case whatsoever,
of any kind, where he must evaluate the honesty of a party that
is in front of him?
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Judge KEIR. Well, again, clearly that is not something that would
come within my jurisdiction. But in many kinds of cases, criminal
cases, civil cases, including but not limited to bankruptcy, what the
trial judge in part must do is judge on the evidence, the candor,
and the creditworthiness of the testimony that is being heard and
determine, often, whether if there are inaccuracies, these are inten-
tional or inadvertent.

Is this fraud or was it not fraud? That is a question frequently
that comes up, of course, in my court. Debt incurred by fraud is not
dischargeable if the creditor can prove that it was incurred by
fraud. Intent is one element of fraud.

I can think of a myriad of cases in which this issue of honesty
is an essential part of the decision, and it would certainly be trou-
bling to me if the party who was to judge honesty himself was and
had been shown not to respect honesty and not to obey the law in
that regard.

Mr. GooDLATTE. Thank you. Thank you, Judge Keir. I appreciate
your answering our questions.

Mr. ScHIFF. The gentleman yields back. Mr. Westling.

Mr. WESTLING. Mr. Chairman, we have no questions.

Mr. ScHIFF. I want to thank you, Judge Keir, for your time today
and your expertise. It is greatly appreciated. I want to thank all
the witnesses for their testimony today.

Without objection, the record will remain open for 5 legislative
days for the submission of any additional materials.

We will now adjourn our hearing until our next hearing on
Thursday at 10:30 a.m. Again, I thank everyone for their time and
patience. This hearing of the Impeachment Task Force is ad-
journed.

[Whereupon, at 3:40 p.m., the Task Force was adjourned.]
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TESTIMONY OF LOUIS MARCOTTE, NEW ORLEANS, LA

Mr. DUBESTER. Mr. Marcotte, please introduce yourself to the
Members of the Committee.

Mr. Louls MARCOTTE. I am Louis Marcotte.

Mr. DUBESTER. Okay, there you go. And where were you born,
Mr. Marcotte?

Mr. Louis MARCOTTE. I was born on the west bank of Louisiana.

Mr. DUBESTER. Did you spend your entire life in the New Orle-
ans area?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And what is your education?

Mr. Louis MARCOTTE. I graduated from West Jeff High School.

Mr. DUBESTER. Okay. In the late 1980’s, did you enter the bail
bonds business?

Mr. Louis MARCOTTE. I am sorry?

Mr. DUBESTER. In the late 1980’s, did you enter the bail bonds
business?

Mr. Lours MARCOTTE. Yes, I did.

Mr. DUBESTER. Where was that?

Mr. Louis MARCOTTE. That was on Derbigny Street in Gretna,
Louisiana.

Mr. DUBESTER. And what was the name of your company?

Mr. Louls MARCOTTE. Bail Bonds Unlimited.

Mr. DUBESTER. And what was your role in the company?

Mr. Louis MARCOTTE. I was the president of that company for
25 years.

Mr. DUBESTER. Okay. And do you know the woman who is sitting
at the other end of the table?

Mr. Louls MARCOTTE. Yes, that is my sister, Lori Marcotte, vice
president of that company.

Mr. DUBESTER. Okay. And what role did you have, what role did
she have?

Mr. Louis MARCOTTE. Lori did a lot of retail in the bail office,
in sales, and she also handled a lot of the accounting.
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Mr. DUBESTER. Okay. Did she know what was going on? Was she
with you when you were doing things in the course of the business?

Mr. Louts MARCOTTE. Yes, she was. She was my partner.

Mr. DUBESTER. Okay. I want you to take at least 1 minute up
front to describe the bail bonds business to the Members of the
Committee and—or the Members of the Task Force. You can, sort
of, start anywhere. And then I will fill in gaps if you leave any of
them out.

So just explain the bail bonds business and how your company
made money.

Mr. Loulis MARCOTTE. A bail bondsman is no more than a State
Farm agent. We are licensed through the Commission of Insurance.
We carry a property and casualty license. And the insurance com-
pany supplies us with policies that we can post at the jail so we
can get defendants out. It is not real money; it is just a policy. If
the defendant doesn’t show up in court, then the courts cash the
policy.

Mr. DUBESTER. Okay. And how did your company—and I am
going to use the present tense—how do you make money in the bail
bonds business?

Mr. Louis MARCOTTE. The families would come in and bring us—
if the bond was $10,000, the families would come in and bring us
a thousand dollars of the $10,000. We would bring the policy over
to the jail, and then we would earn the thousand dollars for posting
a $10,000 policy at the jail.

Mr. DUBESTER. Okay. Would you walk the Members through the
process of how a bond amount would be actually set by a judicial
officer in Gretna, Louisiana?

Mr. Louis MARCOTTE. Well, they had a magistrate who would set
the bonds twice a day. And what we would do is we would shop
bonds and try to get the bond set before the magistrates set the
bond, if it wasn’t a favorable magistrate.

Mr. DUBESTER. Okay. Did you have an interest in the amount
that the bond was set at?

Mr. Louis MARCOTTE. Yes, I did. The more money the people
had, the higher the bond, the more money we made.

Mr. DUBESTER. Okay. And typically, what percentage of the
bond—or what was the premium that you would make compared
to what the bond amount was?

Mr. Louls MARCOTTE. Ten percent of the premium.

Mr. DUBESTER. Okay. So how would you find out how much an
individual could pay as part of a premium?

Mr. Louis MARCOTTE. We would screen the family or the defend-
ant to find out how much money they had. At some point, we would
run credit reports to see if they had available credit on their credit
cards. And that is how we would determine what we would get the
bond set at.

Mr. DUBESTER. How did you get this information from the de-
fendant who was arrested or from the family?

Mr. Louis MARCOTTE. Well, when the family would come in, they
would sign an agreement. Whenever you take a credit agreement
on someone, you have the right to run their credit report.

Mr. DUBESTER. Did you interview the prisoners at the jail, too?
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Mr. Louis MARCOTTE. Yes, we did. The jail supplied a media
board with all the names of everyone who was incarcerated. We
would take a list of the people on the media board, and then we
would request to see the defendant. After we saw the defendant,
if he didn’t have money on him, we would get the family’s number
and then we would call the family and say, “Hey, come on down.
Your son is in jail. Would you like to get him out?”

Mr. DUBESTER. Okay. So, if you could determine, let’s say, that
a defendant who had been arrested could come up with $3,000,
what would be your request, or what would be your ideal bond that
would be set by a magistrate?

Mr. Louis MARCOTTE. A $30,000 bond.

Mr. DUBESTER. Suppose he could come up with $8,000, how
much would you want the bond to be set at?

Mr. Louis MARCOTTE. I am sorry, I didn’t hear you.

Mr. DUBESTER. I just said $8,000, what would you want it to be
set at?

Mr. Louis MARCOTTE. I would want the bond to bet set at—if he
had $8,000?

Mr. DUBESTER. Yes.

Mr. Louis MARCOTTE. I wanted the bond to be set at $80,000.

Mr. DUBESTER. So you want to just maximize——

Mr. Lours MARCOTTE. I just want to maximize the profits of Bail
Bonds Unlimited.

Mr. DUBESTER. Okay. There you go. Now, you indicated there is
a magistrate which is typically assigned to setting bonds, is that
correct?

Mr. Louis MARCOTTE. That is correct.

Mr. DUBESTER. But then you used the phrase, you would “shop
the bond around.” What do you mean by that?

Mr. Louts MARCOTTE. Well, we would get there early in the
morning, you know, 5 o’clock. And if we found out the family had
money to get the defendant out, if the magistrate wasn’t favorable,
we would start calling the judges at home, you know, real early be-
fore the magistrate got there. And then, if we couldn’t get in touch
with them, we would go shopping in the courthouse before the
magistrate set the bond.

Mr. DUBESTER. Was there a particular judge who, in the course
of your business at Bail Bonds Unlimited, that you started to go
5% g)ore than any other judge on the District Court in the 24th

Mr. Louis MARCOTTE. Yes, that was Judge Porteous.

Mr. DUBESTER. Okay. And over time, did you increasingly go to
Judge Porteous to set bonds?

Mr. Louis MARCOTTE. I am sorry?

Mr. DUBESTER. Over time, did you increasingly go to Judge
Porteous?

Mr. Louis MARCOTTE. Oh, yes, I did.

Mr. DUBESTER. Okay. What I am going to do is I am going to re-
turn a little bit to what Judge Porteous did for you in terms of set-
ting bonds, but I want to go through how you developed a relation-
ship with Judge Porteous. So that is what my next set of questions
are going to involve.

Mr. Louis MARCOTTE. Okay.
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Mr. DUBESTER. How is it that you went about establishing a rela-
tionship with Judge Porteous?

Mr. Louis MARCOTTE. Well, I met Judge Porteous through an-
other bail agent. At some point, that bail agent faded out, and then
we became close with Judge Porteous after he faded out.

Mr. DUBESTER. Okay. And what steps did you take to encourage
a close relationship between yourself and Judge Porteous?

Mr. Louis MarRcOTTE. Well, what we did, we started, the word
would be, “grooming” Rhonda, his secretary, and getting close with
her first, and then pushing her to facilitate a relationship between
her, my sister and I and the Judge.

Mr. DUBESTER. What did you do to get close to the Judge in
terms of providing him anything of value?

Mr. Louts MARCOTTE. Well, we started taking him to lunch. That
is how it started. First, we started taking Rhonda to lunch, and
then we had Rhonda start inviting him to lunch. And then that is
Eow we became—that is how we started getting very close with

im.

Mr. DUBESTER. And I want to talk a little bit about these
lunches. Can you just give a sense of the frequency of the lunches?

Mr. Louis MARCOTTE. I guess they were around once a week and
sometimes twice a week.

Mr. DUBESTER. Can you describe the restaurants?

Mr. Louis MARCOTTE. The Beef Connection, Ruth’s Chris, a place
named Romairs, you know, restaurants near the courthouse. Some-
times we would cross the river, depending on how much time we
had.

Mr. DUBESTER. I think the Members might be familiar here with
Ruth’s Chris as a steakhouse. Are these other restaurants com-
parable to Ruth’s Chris in the cost and the fare that they serve?

Mr. Lours MARCOTTE. Yes. The Beef Connection was pretty close
to the same cost.

Mr. DUBESTER. And was it just you and Judge Porteous at these
lunches?

Mr. Louts MARCOTTE. No, it would be Rhonda, and it would be
some of my staff, and it also would be other judges at some times.

Mr. DUBESTER. And can you give a sense of what the bills for
these meals amounted to?

Mr. Louis MARCOTTE. They would run anywhere from $200 to
$400 or $500.

Mr. DUBESTER. And that is back in 1994 dollars. The meals
would be more expensive today, correct?

Mr. Louis MARCOTTE. I am sorry?

Mr. DUBESTER. That was back in 1993, 1992, That was more
than 15 years ago, right?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. Okay. Now, did you call him for lunch, or did he
call you for lunch?

Mr. Louls MARCOTTE. It started out with me calling him for
lunch. And then, as we got closer and developed a relationship, he
would call and then I would call.

Mr. DUBESTER. Did you ever let him bring friends that he chose?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. Let's just say——
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Mr. Louis MARCOTTE. He could have brought anyone he wanted.
I wouldn’t have had a problem with it.

Mr. DUBESTER. Let’s just say it is—I am going to say twice a
month, to use a very conservative estimate, or let’s just say three
times a month for 3 years, so 100 lunches. Of the 100 lunches that
you went to with Judge Porteous at the restaurants and at the
rates that you described, how many of those did Judge Porteous
pay for?

Mr. Louis MARCOTTE. He didn’t pay for any.

Mr. DUBESTER. Now, is there anything else that you did in terms
of providing things of value to Judge Porteous?

Mr. Louls MARCOTTE. Yes. I brought shrimp to his house. I fixed
his fence after the storm blew it down. I fixed his cars. I fixed his
son’s cars. I hired his son, at some point, to do some contract
work:

Mr. DUBESTER. Let me talk about

Mr. Louis MARCOTTE [continuing]. As a court runner.

Mr. DUBESTER. Let me talk about the cars for a second. What do
you remember doing relative to Judge Porteous’s cars and his fam-
ily’s cars?

Mr. Louis MARCOTTE. Well, we did mechanical work on them.

Mr. DUBESTER. How did the car repairs start, and what did they
consist of over time?

Mr. Louts MARCOTTE. Well, I am not sure of the exact time they
started, but I am sure that it lasted, you know, 3, 4, 5 years.

Mr. DUBESTER. And the very first times that you did anything
for Judge Porteous’s cars, what did that consist of?

Mr. Louls MARCOTTE. The first time? The first times I started
fixing his cars?

Mr. DUBESTER. Yes.

Mr. Louis MARCOTTE. You know, first, I started washing it. And
then, you know, after I would wash it, I would add a little gas to
it. And then it escalated from there, you know. Then the mechan-
ical work started, the tires, the radios in the cars, and then his
son’s cars, and transmissions and stuff like that.

Mr. DUBESTER. You mentioned tires. Did you buy tires for Judge
Porteous’s cars?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And how many cars was that?

Mr. Louls MARCOTTE. It was three or four cars.

Mr. DUBESTER. Do you remember what Judge Porteous’s specific
personal car was?

Mr. Louis MARCOTTE. It was a blue Cougar.

Mr. DUBESTER. Okay. What about car radios. Did you do that in
one car or more than one car?

Mr. Louis MARCOTTE. I am sorry? It is not that I don’t under-
stand the question. I can’t hear at some points.

Mr. DUBESTER. I understand the acoustics here. The car radio,
was that in one car or more than one car?

Mr. Louis MARCOTTE. I believe it was just one car.

Mr. DUBESTER. And you remember other repairs to the engines
and the transmission and so forth, is that correct?

Mr. Louls MARCOTTE. Yes, I do.
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Mr. DUBESTER. And who from your staff handled the repairs or
tock care of Judge Porteous’s car?

Mr. Louis MARCOTTE. Well, I never did want to leave my office,
so I always would send Skeeter or my brother-in-law Jeff. And I
am sure a few times I went, but, you know, mainly those two run-
ners that worked in my office.
| M;' DUBESTER. And is “Skeeter” the same person as Aubrey Wal-
ace?

Mr. Louls MARCOTTE. Yes.

Mr. DUBESTER. And did you always volunteer to Judge Porteous,
or did he make requests of you? In other words, how did you know
that there was a car repair to be done?

Mr. Louis MARCOTTE. Well, sometimes we would be at lunch and
he would say, “Well, you know, my car is not running well,” and
I would say, “Okay, Judge, I will take care of that.” And there was
also requests from him, you know, asking me to do it. So it worked
both ways.

Mr. DUBESTER. What do you remember about the fence repair?

Mr. Louts MARCOTTE. Another time we were at lunch and he
mentioned, “Well, look, my fence blew over in the storm.” And I
said, “Well, you know, I got two guys that will take care of it for
you. No problem.”

Mr. DUBESTER. Those two were also——

Mr. Louis MARCOTTE. Aubrey Wallace and Jeff Duhon.

Mr. DUBESTER. Did they go and do that, to your knowledge?

Mr. Louis MARCOTTE. I am sorry?

Mr. DUBESTER. Did they do that?

Mr. Louis MARCOTTE. Yes, they did.

Mr. DUBESTER. And at some time, did you ever take Judge
Porteous anywhere?

Mr. Louis MARCOTTE. Well, I took him to lunch, and we also
went to Las Vegas, I believe twice.

Mr. DUBESTER. Okay. And do you remember a trip to Las Vegas
that you described as including some attorneys?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And why did you include attorneys with you
when you took Judge Porteous to Las Vegas?

Mr. Louis MARCOTTE. Because in a community, for whatever rea-
son, the bail bondsman, it just doesn’t look good with a bail bonds-
man hanging out with judges. So what I did is I brought some at-
torneys in to make it look good.

Mr. DUBESTER. Okay. And is it your testimony that you think
there might have been a second trip to Las Vegas, as well?

Mr. LoUuis MARCOTTE. Yes. Yes, sir.

Mr. DUBESTER. And is there something that you remember as to
why there might have been a second trip?

Mr. Louts MARCOTTE. Because I remember we were standing by
a slot machine, and his wife was asking him for some change to
put—some dollars to put back in, coins, you know, to put back into
the slot machine.

Mr. DUBESTER. And it is your recollection—and you are not sure
if that was the one trip that I first asked you about which included
the lawyers—we will call it that trip—or whether or not there were
two trips, is that correct?
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Mr. Louis MARCOTTE. I am almost positive it was two trips.
Now, you have to remember, the bail bond convention is always in
Las Vegas every year. So, I was in the bail bond business 25 years;
I have been to the convention 25 times. So, you know, I remember
him being there twice, you know. I just don’t—it was just a lot of
conventions.

Mr. DUBESTER. And on at least one trip, but maybe both trips,
did you pay for Judge Porteous to go to Las Vegas?

Mr. Louls MARCOTTE. Yes, I did.

Mr. DUBESTER. And on one trip in particular, the first trip I have
asked you about, do you recall how it was that the actual mechan-
ics of funding Judge Porteous’s trip was paid for by you?

Mr. Louis MARCOTTE. Not all by me. Some of the lawyers pitched
in, and we came up with cash. And I believe my sister gave Rhonda
the money to disguise the payment, and then she wrote a check to
the airlines and everything and paid for the trip.

Mr. DUBESTER. Okay. But, in other words, you paid Rhonda in
cash through your sister?

Mr. Louis MARCOTTE. Right.

Mr. DUBESTER. Okay. And on the one or two trips, do you re-
member paying for Judge Porteous’s food and drink and entertain-
ment on those trips, as well?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And do you remember whether or not—what did
Judge Porteous do when he was in Las Vegas?

Mr. Louis MARCOTTE. He gambled the whole time he was there.

Mr. DUBESTER. Okay. I am going to now turn to——

Mr. Louis MARCOTTE. See, I didn't gamble, so he never hung
with me. He just hung out by the table the whole time.

Mr. DUBESTER. 1 am going to ask you now some of the things
that Judge Porteous did for you during this period of time.

The real question, Mr. Marcotte, is, why did you do all of these
things for Judge Porteous? What value were you getting by virtue
of the fact that you were providing him this stream of value?

Mr. Louis MARCOTTE. I wanted service, 1 wanted access, and 1
wanted to make money.

Mr. DUBESTER. And how was the fact that Judge Porteous was
willing to set bonds at your request, how did that help you maxi-
mize profits?

Mr. Louis MARCOTTE. Because if you set bonds higher than what
the defendant can make, then I would have to take credit. If you
set the bond at exactly what I need, then I could maximize the
profits of my company.

Mr. DUBESTER. As a general matter, was he receptive to your re-
quqest as to the exact amount that you wanted the bonds to be set
at?

Mr. Louts MARCOTTE. Yes.

Mr. DUBESTER. The term “split bonds” has been used. Just brief-
ly describe what is meant by a split bond and the significance of
the practice of splitting bonds for your company.

Mr. Louis MARCOTTE. What we would do with a split bond—just
say the bond is $100,000. The defendant only had $3,000. Well, the
judges liked setting high bonds, because if it came out in the news-
paper that, you know, something happened and the guy did some-
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thing wrong, then it would look like he got out on a high bond. But
theoretically speaking, he got out on a 30, not a 100.

Mr. DUBESTER. In other words, the $100,000 bond would be split
into two pieces, right?

Mr. Louls MARCOTTE. Two pieces: 70 personal surety, which
most of the time the personal surety wasn’t worth anything, and
the only portion of the bond that was worth something was the
commercial part of the bond that was executed by the bail agent
and backed by the insurance company.

Mr. DUBESTER. Okay. And were there some judges who would
refuse to split bonds?

Mr. Louis MARCOTTE. I am sorry?

Mr. DUBESTER. Some judges wouldn’t split bonds, right?

Mr. Louls MARCOTTE. Yes, there was.

Mr. DURESTER. Did Judge Portecus—what was Judge Porteous’s
willingness or practice in splitting bonds?

; Mr. Louis MArcoTTE. He was ready, willing, and able to do it
or us.

Mr. DUBESTER. Okay. And was that helpful to you, in terms of
you being able to maximize your profits?

Mr. Louis MARCOTTE. Yes, it was.

Mr. DUBESTER. In addition to setting bonds, did you ever make
a request of Judge Porteous relative to Jeff Duhon?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. What do you remember about that?

Mr. Louis MARCOTTE. Well, Jeff worked in the bail office. To he-
come a bail bondsman and take premiums and negotiate bonds,
you have to have a license with the commissioner of insurance. I
had him in my office for a short period of time, and then they
changed the law and you had to be a licensed agent to work inside
of a bail agency. So, at that point, I needed to get him licensed.

So I went to Porteous. I said, “Judge, this is my brother-in-law.
Would you expunge his license so he could become a bail agent?”

Mr. DUBESTER. You said “expunge his license.” You mean he had
a felony conviction, did he not?

Mr. Louis MARCOTTE. Set aside the conviction.

Mr. DUBESTER. And so you went to Judge Porteous?

Mr. Louis MARCOTTE. Yes, sir.

Mr. DUBESTER. And did he do that?

Mr. Louls MARCOTTE. Yes, he did.

Mr. DUBESTER. Was there anything unique or particularly un-
usual about Judge Porteous setting aside your brother-in-law Jeff’s
felony conviction?

Mr. Louls MARCOTTE. Well, that case was allotted to another
judge, meaning the judge who sentenced him in that case was a
different judge than Porteous. So what Porteous did was he took
the conviction out of another section and brought it in his section
and then expunged the record.

Mr. DUBESTER. Okay. I want to talk to you about the time period
surrounding Judge Porteous’s background check. Do you recall
being interviewed by the FBI at that time?

Mr. Louis MARCOTTE. Yes, I have. I was interviewed by the FBI.

Mr. DUBESTER. Okay. And when you were being interviewed by
the FBI, what was your goal in that interview?
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Mr. Louis MARCOTTE. To lie to the FBI agents so I could protect
Porteous and make sure he got where he wanted to go.

Mr. DUBESTER. And why was it that you were willing to tell the
FBI information which would help Judge Porteous?

Mr. Louis MARCOTTE. Because I know he really wanted to be a
Federal judge and, you know, I wanted to see him get confirmed.

Mr.{) DuBESTER. Okay. And had he been good to you over the
years?

Mr. Louis MARCOTTE. He was really good to me.

Mr. DUBESTER. Okay.

Now, I want to show you a couple things that the FBI write-up
of your interview quotes you as saying. If the FBI write-up reflects
that you told the FBI that, to your knowledge, Judge Porteous had
no financial problems, would that have been true?

Mr. Louis MARCOTTE. Well, if you would have looked at his sur-
roundings and the way that he was living his life, you know, he
was gambling, he was drinking, and if you looked at the cars, you
could see that he had three or four cars for his self and his kids
and his family, and they were really in poor condition.

Mr. DUBESTER. They were in poor condition?

Mr. Louis MARCOTTE. Yes, sir.

Mr. DUBESTER. So did you have a sense of what Judge Porteous’s
actual financial condition was?

Mr. Louis MARCOTTE. Well, just by looking at it from the out-
side, he never did sit there and say, “Hey, look, you know, I am
negative $2,000 in my checking account.” But by looking at the sur-
roundings and the problems with the drinking and the cars and
asking people for repairs and stuff like that, you know, one would
think that, hey, this guy is struggling. And by looking at the cars,
you could see that he was struggling.

Mr. DUBESTER. Okay. And when you say one would know or one
would think, in fact, did you have your own personal opinion as to
what his financial situation was?

Mr. Louis MARCOTTE. I knew he was struggling, because his cars
were in deplorable condition.

Mr. DUBESTER. Okay. And I think the FBI write-up quotes you
as saying that the candidate, meaning Judge Porteous, will have a
beer or two at lunch but you have never seen him drunk. Was that
a true statement?

Mr. Louis MARCOTTE. No, I lied to those FBI agents. Again, I
really wanted to protect him, you know.

Mr. DUBESTER. Well, why wasn’t that a true statement? Putting
aside your own motivation at this point, just explain why that
wasn’t a true statement.

Mr. Louis MARCOTTE. Because I was at lunch with him, and, you
know, he would have five, six, you know, Absolut and tonic or
water. I am not exactly sure what the drink was, but it was vodka.

Mr. DUBESTER. Okay. And then on the third thing that the re-
port says is that you were not aware of anything in the candidate’s
background that might be the basis of influence, pressure, coercion,
or compromise or that would impact negatively on the candidate’s
character, reputation, judgment, or discretion.

Was that a true statement, Mr. Marcotte?
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Mr. Louis MARCOTTE. No, I was lying again. I really wanted to
protect him.

Mr. DUBESTER. Okay. And why was that not a true statement?

Mr. Louis MARCOTTE. Because of all of his actions with the gam-
bling, the drinking——

Mr. DUBESTER. Well, let me ask you very specifically, were you
aware of your own relationship with Judge Porteous at the time
you made——

Mr. Louis MARCOTTE. Yes. And my relationship was, you know,
it was

Mr. DUBESTER. Just answer the question. Were you aware of
your own relationship with him?

Mr. Louis MARCOTTE. Yes, I was.

Mr. DUBESTER. And, in fact, did that relationship consist of you
having given him things as a State judge?

Mr. Louis MARCOTTE. Yes, it did.

Mr. DUBESTER. Did you actually, in your own mind, feel you had
leverage over Judge Porteous based on your knowledge of the fact
that he had taken things from you while he was a State judge?

Mr. Louts MARCOTTE. Yes, I did, because I believed—well, I
didn’t believe—1I asked him for things, and he asked me for things.

Mr. DUBESTER. Okay. And what did you personally know about
your own relationship with him which gave you a sense that you
personally had leverage or influence over Judge Porteous?

Mr. Louls MARCOTTE. By his wants and his needs and by my
wants and my needs.

Mr. DUBESTER. Okay. At the time you gave this interview in Au-
gust of '94, did you feel that you had had basically a secret under-
standing or a secret relationship with Judge Porteous?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And in the most general sense, was that relation-
ship one that you were giving him things and he was taking favor-
able actions toward you?

Mr. Louis MARCOTTE. Yes, sir.

Mr. DUBESTER. When you made these statements to the FBI, in
your mind, was that just another act that you were taking as part
of your secret relationship with Judge Porteous?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. And do you know how the FBI got your name as
a reference? .

Mr. Louis MARCOTTE. I believe Judge Porteous told them to
come interview me. I don’t know if they asked who to go interview.
I don’t know how that worked. But they did come to see me, and
then I knew that he sent them to me.

Mr. DUBESTER. Okay. Did you think that Judge Porteous had an
understanding that you were going to make statements which were
going to protect him?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. And do you think Judge Porteous would have
ever given the FBI your name if he believed you would tell the FBI
that he had gambling problems, drinking problems, financial prob-
lems, and had taken things of value from you?

Mr. Louis MARCOTTE. No, he would never tell them that, and
neither would L
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Mr. DUBESTER. Did Judge Porteous ever do or say anything to in-
dicate to you he was concerned what you might tell the FBI?

Mr. Louis MARCOTTE. No. He just said that the FBI is going to
be coming to interview you.

Mr. DUBESTER. And did you tell Judge Porteous what the FBI
interview consisted of after they interviewed you?

er. Louls MARCOTTE. Yes, I told him everything that they asked
about.

Mr. DUBESTER. When you spoke to the FBI, were you saying
what you believed Judge Porteous would have wanted you to say?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. At the time Judge Porteous was leaving the Fed-
eral bench, did you make any requests of Judge Porteous relative
to your employee Aubrey Wallace, who you previously mentioned?

Mr. Louis MARCOTTE. Yes. I wanted him—Aubrey worked for me
a long time, and he was the guy who fixed the cars—I paid to fix
the cars. But he was a runner. He put the gas in, he put the tires
on and everything. And Aubrey was another guy in my organiza-
tion that was in there without a license. And the law had changed,
just like I said before, and I really wanted him to get licensed. The
only way he could get licensed is if they set aside Aubrey’s convic-
tion.

Mr. DUBESTER. Okay. And did you approach Judge Porteous to
ask him to do that?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And what was Judge Porteous’s response when
you made that request of him?

Mr. Louis MARCOTTE. He waffled a little bit because he wasn’t
confirmed at the time, but he told me—I saw him a few times, I
pushed him and said, you know, “Judge, you know, I really need
to get this done.” He said, “After my confirmation, I will do it.”

Mr. DUBESTER. And, in fact, did he do it?

Mr. Louis MARCOTTE. Yes, he did.

Mr. DUBESTER. And, in your mind, do you have an opinion as to
why Judge Porteous set aside Wallace’s conviction?

Mr. Louis MARCOTTE. Because all of the stuff that I have done
for him in the past.

Mr. DUBESTER. Was there any question in your mind that he set
aside the conviction as a favor to you?

Mr. Louis MARCOTTE. Yes, he did it for me.

Mr. DUBESTER. Okay. And also at about the time Judge Porteous
was leaving for the Federal bench, did you make any request of
him relative to him setting bonds?

Mr. Louls MARCOTTE. Yes. 1 figured he was on his way out and
let’s open the floodgates and let me try to make as much money
as I can before he left.

Mr. DUBESTER. And did Judge Porteous do that?

Mr. Louis MARCOTTE. He did.

Mr. DUBESTER. And I am not going to show you the bond forms,
but you have reviewed some bond forms in preparation for your
testimony today. And, in fact, were there bond forms that he signed
thag you saw which reflect his signing bonds for you on his way
out?

Mr. Louis MARCOTTE. Yes, they do.
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Mr. DUBESTER. Okay. Did Judge Porteous ultimately take the
Federal bench in October 19947

Mr. Louis MARCOTTE. Yes, he did.

Mr. DUBESTER. And when he was a Federal judge, did you con-
tinue a relationship with him?

Mr. Louis MARcOTTE. Yes, I did.

Mr. DUBESTER. And could he set bonds for you anymore?

Mr. Louts MARCOTTE. No, he couldn’t set bonds.

. M;' DUBESTER. Why did you want to continue a relationship with

im?

Mr. Louis MARCOTTE. Because, number one, he was a Federal
judge. Right there, that brings strength to the table whenever he
sits down with me.

Mr. DUBESTER. And——

Mr. Louts MARCOTTE. It would make people respect me because,
you know, I am sitting with a Federal judge.

Mr. DUBESTER. And you are a bail bondsman with a high school
education, frankly, is that right?

Mr. Louls MARCOTTE. Yes, sir.

Mr. DUBESTER. So it is good for you to be sitting with a Federal
judge if you are meeting with somebody else, right?

Mr. LOUIS MARCOTTE. Yes, sir.

Mr. DUBESTER. And were there people who you deliberately
wanted to have Judge Porteous at the table with when you had a
lunch or a meeting with?

Mr. Louis MARCOTTE. Yes, I wanted to try to get as many people
to the table with Porteous when 1 was there, because, again, he
brought strength to the table. And I also wanted him to groom the
people that I was at the table with. I wanted those guys to do
bonds, as well.

Mr. DUBESTER. Okay. And did you feel that Judge Porteous was
particularly influential because he came from the 24th JDC and
was now a Federal judge?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. And plus, what was Judge Porteous’s reputation
at the 24th JDC?

Mr. Louts MARCOTTE. Yes, he brought strength when he at was
the 24th, and he brought strength to the table when he was a Fed-
eral judge. So, I mean—-

Mr. DUBESTER. Now, I want to ask you in particular about
whether or not you made any request of Judge Porteous relative to
Judge Bodenheimer after Judge Bodenheimer was elected.

Mr. Louis MARCOTTE. Yes. 1 wanted—again, you know, any
judge that I got to the table—and I always say “get to the table”
because it was always a luncheon, and I always thought a luncheon
was the best time to, you know, develop a relationship

Mr. DUBESTER. Listen to the question. Did you make a request
of Judge Porteous relative to Judge Bodenheimer?

Mr. Louts MARCOTTE. Yes. I asked Porteous to start grooming
him.

Mr. DUBESTER. Okay. Well, in other words, I just want to be
clear here. It wasn’t as though you would just have a random lunch
and bring Judge Porteous. Did you make a request specifically of
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Judge Porteous, in any way, shape, or form, to help you with Judge
Bodenheimer?

Mr. Louis MARCOTTE. Yes, sir.

Mr. DUBESTER. What do you remember asking? Use your vocabu-
lary. Pretend you are saying—just say what it is that you said to
Judge Porteous.

Mr. Louis MARCOTTE. Judge, tell this guy I am a good guy. Tell
him that commercial bonds is the best thing for the criminal justice
system and that-—ask him would he take-—ask him would he take
your spot when—because you left now and I needed somebody to
step in to Porteous’s shoes so I can get the same things done that
I got done when Porteous was there.

Mr. DUBESTER. Do you know whether or not Judge Porteous
spoke to Judge Bodenheimer?

Mr. Louis MARCOTTE. Yes, he did.

Mr. DUBESTER. And after he spoke to Judge Bodenheimer, did
your relationship with Judge Bodenheimer change as a result?

Mr. Louls  MARCOTTE. Yes, it did. Bodenheimer became the
Porteous of the 24th District Court.

Mr. DUBESTER. And, in 2002, was there a newly elected judge,
Joan Benge?

Mr. Louis MARCOTTE. Yes, there was.

l\rl)Ir. DUBESTER. And did you try to get to know Judge Benge bet-
ter?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And was there a lunch at Emeril’s restaurant in
New Orleans that you caused to take place which included Judge
Benge and others?

Mr. Louis MARCOTTE. Yes, there was.

Mr. DUBESTER. And did you try to get any judges to that lunch
for the same purpose that you just described?

Mr. Louis MARCOTTE. Yes. The judges that I got to that lunch—
I tried to get—I wanted Porteous to groom them as well so they
would be accessible to me in the 24th.

. Mf) DUBESTER. Just asking, did you want to get judges to that
unch?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And what judges did you ask go to that lunch?

Mr. Louis MARCOTTE. I asked Judge Benge and Bodenheimer
and Judge Benge’s secretary.
| Mx}'l.? DUBESTER. Did you want to get Judge Porteous to that

unch?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. And why did you want Judge Porteous? He was
a Federal judge then. He hadn't been on the State court bench in
8 years. Why was it good to have Judge Porteous?

Mr. Louis MARCOTTE. Because if the other judges saw me with
a Federal judge, they would feel comfortable about my request as
far as bonds.

Mr. DUBESTER. Now, you have seen a brief video of that lunch,
is that correct?

Mr. Louis MARCOTTE. Yes, I have.

Mr. DUBESTER, I just want to—at that point I take it you did not
know that you were under an FBI surveillance?
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Mr. Louis MARCOTTE. No, I did not.

Mr. DUBESTER. I want to show you about a 30-second video. And
from looking at it, I just want you to state nothing more than the
following: Just tell the Members of the panel who 1s coming out of
the restaurant as you see them appear on the screen.

Mr. Louis MARCOTTE. There is Judge Porteous. That is Sadie—
that is Judge Benge’s secretary. There is Bodenheimer. Me. And
that is Judge Benge.

Mr. DUBESTER. And does that video fairly depict the fact, the
exiting of the group from the restaurant on the day that you had
Judge Porteous come?

Mr. Louis MARCOTTE. To that lunch?

Mr. DUBESTER. Yes.

And was it important to you to get Judge Porteous there when
you were trying to get to know Judge Benge better?

Mr. Louis MARCOTTE. It was important to get Judge Porteous at
any lunch, especially after—while he was on the 24th judicial
bench and, really, more important to get him there after he was
a Federal judge.

Mr. DUBESTER. By the way, at any point in time whatsoever, did
you ever hear Judge Porteous warning any other State judge any-
thing along the lines: Stay away from Louis Marcotte. He will give
you things, he will compromise you, and he will pressure you, and
you will lose your independence. Stay away from Louis Marcotte.
He is corrupt.

Did Judge Porteous ever tell anybody that?

Mr. Louis MARCOTTE. Not that I know of.

Mr. DUBESTER. Instead, he vouched for you. Is that correct?

Mr. Louts MARCOTTE. He vouched for me.

Mr. DUBESTER. In 2004, did you plead guilty?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And did you fully cooperate?

Mr. Louis MARCOTTE. Yes, I did.

Mr. DUBESTER. And were you sentenced to prison?

Mr. Louts MARCOTTE. Yes, sir.

Mr. DUBESTER. And how much time did you serve?

Mr. Louts MARCOTTE. I got—I was sentenced to 37 months. I
spent 18 months because I got the drug program.

Mr. DUBESTER. And you are aware that both Bodenheimer and
another judge, Alan Green, were also convicted of corruption of-
fenses relating to their taking things from you. Is that correct?

Mr. Louis MARCOTTE. Yes, they did.

Mr. DUBESTER. And as well as some sheriffs’ deputies. Is that
correct?

Mr. Louis MARCOTTE. Yes.

Mr. DUBESTER. And of all the judges who you gave things to,
which one judge above all the judges was the most important to
you in the growth of your business?

Mr. Louis MARCOTTE. Three years, Judge Porteous was.

Mr. DUBESTER. Okay. And what judge was the most influential
with the other judges?

Mr. Louts MARCOTTE. I am sorry?

) (1;41'.? DUBESTER. Which judge was the single most influential
judge?
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Mr. Louis MARCOTTE. Judge Porteous.

Mr. DUBESTER. And when you were giving things to Judge
Porteous, did you know it was wrong?

Mr. Louis MARCOTTE. When I was giving things to him?

Mr. DUBESTER. Did you know it was wrong?

Mr. Louls MARCOTTE. Yes, I knew it was wrong.

Mr. DUBESTER. Did Judge Porteous ever show the slightest hesi-
tation in accepting things from you?

Mr. Louts MARCOTTE. No, he did not.

Mr. DUBESTER. Okay.

TESTIMONY OF LORI MARCOTTE, NEW ORLEANS, LA

Mr. DUBESTER. Ms. Marcotte, thank you for waiting so patiently;
and, as I think I indicated to you yesterday, I only have some loose
ends and gaps that I think you have knowledge of and this will not
be lengthy. We appreciate that you came all the way from New Or-
leans as a witness, and I wanted to cover just a few brief matters
with you.

As to Rhonda Danos, did you form a relationship with Rhonda?

Ms. LORI MARCOTTE. Yes. Yes, I did.

Mr. DUBESTER. And did you ever take—did you ever go to Las
Vegas with Rhonda?

Ms. LORI MARCOTTE. Yes, I did.

Mr. DUBESTER. How many times do you think you took Rhonda
Danos to Las Vegas?

Ms. LORI MARCOTTE. Four or five times.

Mr. DUBESTER. And were some of those times when Judge
Porteous was a State judge and sometimes a Federal judge?

Ms. LorRI MARCOTTE. That is correct.

Mr. DUBESTER. Do you remember any of the hotels you stayed
at?

Ms. LoRI MARCOTTE. I'm sorry. I couldn’t hear you.

Mr. DUBESTER. Do you remember any of the hotels?

Ms. Lorl MARCOTTE. The Luxor Hotel. The Mirage Hotel. The
Golden Nugget. We had a dinner at a bunch of places, too, and the
convention and a few places.

Mr. DUBESTER. Did you ever provide her other entertainment?

Ms. LORI MARCOTTE. Yes.

Mr. DUBESTER. Can you give some examples of that?

Ms. LORI MARCOTTE. We saw Siegfried & Roy, the Blue Man.
Whatever shows were in Las Vegas every night.

Mr. DUBESTER. Did you ever take her to the Rolling Stones, pay
for Rolling Stones ticket?

Ms. LORI MARCOTTE. Yes. That was in New Orleans.

Mr. DUBESTER. And the very first time that you took Rhonda
Danos to Las Vegas, did you know her well?

Ms. LORI MARCOTTE. Not really.

Mr. DUBESTER. Okay. Well, how did it come about that you took
Judge Porteous’s secretary, a woman who you did not know very
well, to Las Vegas? How did that occur?

Ms. Lort MARCOTTE. Well, we would go to Judge Porteous’s office
to get bonds set or split, and I started speaking to her at the desk
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and asked her to come to Las Vegas. We were having a bail bond
convention, and we asked her to come along.

Mr. DUBESTER. Was it important to you to have a good relation-
ship with Rhonda Danos?

Ms. LoRl MARCOTTE. Of course.

Mr. DUBESTER. Why was that?

Ms. Lorl MARCOTTE. Because she is the secretary of the judge,
and she has access to him. And she does things to set bonds like
call the jail, to call the bond in once it is set or split. To have access
to the judge.

Mr. DUBESTER. Did you ever explicitly thank her or link any-
thing that you gave her with the fact that she had been so good
to you?

Ms. LORI MARCOTTE. Yes, all the time.

Mr. DUBESTER. And did Judge Porteous know you were giving
her things, too?

Ms. LoRI MARCOTTE. Yes.

Mr. DUBESTER. To your recollection, did Louis go with Judge
Porteous to Las Vegas once or twice?

Ms. LoRl MARCOTTE. Yes.

Mr. DUBESTER. Which was it, once or twice, to your recollection?

Ms. LORI MARCOTTE. I remember twice. But one time is kind of
vague, but one time is very clear.

Mr. DUBESTER. And do you remember—you heard Louis testify
that you gave cash back from at least one Las Vegas trip to
Rhonda. Do you recall him testifying to that a few minutes ago?

Ms. LoRI MARCOTTE. Yes, I do.

Mr. DUBESTER. And what do you remember about giving cash to
Rhonda?

Ms. LORI MARCOTTE. I remember standing in her office, with an-
other attorney, handing her the money.

Mr. DUBESTER. I want to ask about one other. I have asked your
brother about meeting with Judge Benge and meeting with—and
Judge Bodenheimer. I want to ask you a question about another
judge who you all met with when Judge Porteous was a State
judge. Did you ever try to form a relationship with a Justice of the
Peace Kerner from Lafitte?

Ms. LoRI MARCOTTE. Yes.

Mr. DUBESTER. Tell the Members about what that consisted of.

Ms. Lorl MARCOTTE. Well, we were trying to get other judges, as
many judges as we could, to set bonds. And we understood about
the Justice of the Peace’s ability to set bonds, and we started to get
other Justices of the Peace to set bonds. And we wanted Judge
Kerner on, Justice of the Peace, to set bonds for us, too. Judge
Porteous’s secretary is from Lafitte, and that is where Judge
Kerner is the Justice of the Peace, in Lafitte.

Mr. DUBESTER. So did you go to lunch and try to——

Ms. LoRI MARCOTTE. Yes.

Mr. DUBESTER [continuing]. Work your magic on Judge—dJustice
of the Peace Kerner?

Ms. Lorl MARCOTTE. Yes. We had Rhonda set up a lunch and
had Judge Porteous attend. And we went to the Beef Connection
and we showed up. My brother had the law book in his hand, and
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we had instructed Judge Porteous to explain about the power of the
Justice of the Peace being able to set bonds. And he did.

Mr. DUBESTER. Okay. And ultimately was Justice of the Peace
Kerner very receptive to your attempts to have him set bonds for
you?

Ms. LORrR1I MARCOTTE. No, he was not.

Mr. DUBESTER. And just to set the stage, let me get this right.
You are going to lunch with this person you have never met, and
Judge Porteous is there, and you go to lunch and your brother
Louis takes out a law book and starts talking to Justice of the
Peace Kerner. Is that what happened?

Ms. LORI MARCOTTE. Pretty much. Yeah.

Mr. DUBESTER. And Judge Porteous made that happen, correct?

Ms. LORT MARCOTTE. Yes.

Mr. DUBESTER. And ultimately it didn’t take, though, did it?

Ms. Lori MARCOTTE. No.

Mr. DUBESTER. Okay. And I want to—I have asked your brother
about Judge Bodenheimer. I want to ask about another judge who
pleaded guilty, Judge Green. Do you recall Judge Porteous having
any role in your and your brother’s ability to form a relationship
with Judge Green?

Ms. LORI MARCOTTE. Yes.

Mr. DUBESTER. And what do you remember about that?

Ms. LORI MARCOTTE. I remember setting up a lunch with some
other judges and some attorneys and Judge Porteous and Rhonda,
and we had—they had invited or we had invited Judge Green who
was newly elected. And, I mean, it is pretty clear because that was
really the first lunch where Judge Porteous had explained the con-
cept of splitting bonds. That was kind of like the stage for every-
thing else that would happen.

Mr. DUBESTER. And you remember specifically Judge Porteous
being present at a lunch?

Ms. LORI MARCOTTE. Yes.

Mr. DUBESTER. And helping you form a relationship with Judge
Green?

Ms. Lor1 MARCOTTE. Yes. That lunch is very vivid.

Mr. DUBESTER. Okay.

That is all I have of these two witnesses. I appreciate the Chair-
man’s indulgence of the time that I have taken.

Mr. ScHIFF. Thank you, counsel.

We are going to break. We have a series of votes coming up, and
this will also give you a chance to grab some lunch. Why don’t we
resume—it is almost noon. Why don’t we resume at 1. So we will
be in recess until 1.

[Recess.]

Mr. ScHIFF. This hearing of the Task Force will now come to
order.

Mr. Marcotte, Ms. Marcotte, I am going to ask a few questions
and then invite my colleagues to do so. If at any time you can’t
hear me, because I know these mics kind of come in and out, stop
me and let me know. I want to just follow up on one of my col-
league’s questions earlier, just to clarify.
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Ms. Marcotte, the lunch with Justice of the Peace Kerner, was
that at a time when Judge Porteous was on the State court or on
the Federal bench?

Ms. LOR1 MARCOTTE. That was the Federal bench.

Mr. ScHIFF. Thank you.

Mr. Baron in his introduction earlier this morning talked about
an extraordinary number of bail applications that were brought to
Judge Porteous right before he left the State bench. And I think—
I can’t remember what the phrase was that was used, but, Mr.
Marcotte, was there an effort made to sort of get them all in while
he was still on the bench, on the State bench, and prior to his leav-
ing for the Federal bench?

Mr. Louts MARCOTTE. Well, we wanted to try to make as much
money as we could while he was on his way out. You know. Am
I answering the question, or am I not hearing correct?

Mr. ScHIFF. No, you are hearing. Did you for that reason bring
as many bail applications to him in those last couple of months as
you possibly could?

Mr. Louis MARCOTTE. Yes, I did.

Mr. ScHIFF. And would you say that you brought more bail appli-
cations in those last 2 months than in prior months? Or was it just
you wanted to make sure that everything you could possibly bring,
brought to him?

Mr. Louts MARCOTTE. Well, I wanted to make sure that I could
make every nickel before he left in those months.

Now, prior to that, you know, there was a tan of bail applications
as well, but my words were “Well, let’s wear him out.”

Mr. ScHIFF. And who did you use those words with in discussion?

Mr. Louis MARCOTTE. Everyone who saw him on bonds, includ-
ing me, my sister, and other people that worked in my office at the
time.

Mr. SCHIFF. So meaning you wanted to wear him out by bringing
as much as you possibly could do and get them done, make as
much as you could before he left for the Federal bench?

Mr. Louis MARCOTTE. Yes, sir.

Mr. ScHIrF. Did he ever raise any objection with your calling him
on the weekends or in the evenings or early in the morning before
the Magistrate showed up?

Mr. Louls MARCOTTE. I am sure at times he was tired of us call-
ing him and aggravated, but he still did them.

Mr. ScHIFF. You talked in your earlier testimony about the judge
setting aside convictions of two of your employees, one of whom
was also your brother-in-law. Correct?

Mr. Louis MARCOTTE. Yes, sir.

Mr. SCHIFF. And these are folks that not only worked for you but
that were involved in doing favors for the judge?

Mr. Louis MARCOTTE. Yes, sir. Both of them. Only in a running
capacity. I was the one that done for the judge in the financial ca-
pacity. Those guys were just runners for me.

Mr. SCHIFF. So when the judge would say he had a car that need-
ed a repair or a fence that needed a repair, he would tell you that.
You would then ask either Mr. Wallace or Mr. Duhon, was it?

Mr. Louis MARCOTTE. Yes, sir. That is what I did.
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Mr. ScHIFF. And they would go and they would do the task for
the judge?

Mr. Louts MARCOTTE. Yes, sir. And I am sure, you know, being
around Judge Porteous, they became—you know, they weren’t with
him at lunch like me all of the times. I have taken them sometimes
with me, but they developed a relationship on their own with him
by, you know, picking up the keys and bringing them back and fix-
ing the cars and—you know. But it wasn’t the relationship that I
had with him.

Mr, ScuirF. But just so that we are clear, Judge Porteous knew
both of these men, also?

Mr. Louls MARCOTTE. Yes, sir, he did.

Mr. ScHIFF. Knew them because they would pick up keys when
he needed cars fixed. So he was aware that both of these people
that he later set aside convictions for had been doing favors for him
through you?

Mr. Louts MARCOTTE. Yes, sir.

Mr. ScHIFF. And Mr. Wallace was the one who fixed the fence?

Mr. Louis MARCOTTE. Mr. Wallace and Mr. Duhon.

Mr. ScHIFF. And Judge Porteous was aware that those two peo-
ple were involved in fixing his fence?

Mr. Louls MARCOTTE. Yes, sir, they were—he was.

Mr. ScHIFF. During the court proceedings, if you know, when the
convictions were set aside for those two employees, do you know
whether Judge Porteous ever disclosed to the prosecutors or any of
the other court personnel that the people he was setting aside con-
victions for had done him personal favors or given him gifts or gra-
tuities of that nature?

Mr. Louis MARCOTTE. I don’t know that. I don’t know if he told
prosecutors of any kind that that is what he—you know, they were
deing favors. That is why he wanted to do it. I mean, he is a smart
guy. I don’t think he would disclose that to prosecutors.

Mr. Scuirr. Were you present at either of the court proceedings
where the convictions were set aside?

Mr. Louis MARCOTTE. No, I was not. Now, I don’t know if the
court—I don’t know if they were set aside in the courtroom or in
the chambers. I don’t know that.

Mr. ScHIFF. You mentioned that, with respect to Mr. Wallace,
that Judge Porteous expressed a reservation about setting aside
the conviction until his confirmation took place. Can you tell us a
little bit about that conversation? You said you had to press him.
Did ?he tell you why he was concerned it would affect his confirma-
tion?

Mr. Louis MARCOTTE. Because if anyone—if the newspaper
grabbed hold of it, then he would be worried that it would interfere
with him being—his confirmation.

Mr. ScHIFF. So he was aware that this was something that——

Mr. Louts MARCOTTE. Probably wasn’t kosher.

Mr. ScHIFF. And, for that reason, the Senate might not confirm
him if?he knew that he was setting aside a conviction as a favor
to you?

Mr. Louls MARCOTTE. Yes, sir.

Mr. ScHIFF. Can you tell us a little bit about the conversations
you had with him where he indicated that he was concerned with
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confirmation if they found out about this or if the newspapers
made it public?

Mr. Louis MARCOTTE. Yeah. He just didn’t want to make him-
self—he was worried about the confirmation, but he was trying
to—he didn’t want anything to come up that would, you know,
cause him a problem from being confirmed.

Mr. SCHIFF. And can you tell us what his words were, as best
you can recall, how he expressed to you his concern that things
might become public?

Mr. Louis MARCOTTE. He said, “Louis, I am not going to let Wal-
lace get in the way of me of becoming a Federal judge and getting
appointed for the rest of his life to set aside his conviction. Wait
until it happens, and then I'll do it.”

Mr. ScHIFF. You testified earlier about fixing his cars, trans-
mission, air conditioning, radios, his son’s cars. There were three
cars, I guess, involved? His car, his wife’s car, and his son’s car?

Mr. Louis MARCOTTE. There may have been a fourth car, be-
cause it might have been his wife, his car, and he had two sons.
I think maybe they both had cars. But I could be wrong. It was ei-
ther two or three cars—or four.

Mr. ScHIFF. Can you give us an estimate over the years—and I
know it is difficult to be precise, but how much you think you—-—

Mr. Louis MARCOTTE. I would think somewhere maybe $1,000 on
the cars every 2 months or every month and a half.

Mr. ScHIFF. So you would spend about $1,000 every couple of
months for various——

Mr. Louis MARCOTTE. Between 1 or 2 months. Yeah.

Mr. REGAN. Let him finish his question.

Mr. Louis MARCOTTE. I'm sorry, sir. Yeah.

Mr. ScHIFF. That is okay.

So you would do various repairs on various cars of the
Porteouses.

Mr. Louis MARCOTTE. Yes, sir.

Mr. ScHIFF. And how many years would that take place?

Mr. Louis MARCOTTE. That took place I guess maybe, you know,
4 or 5 years.

Mr. SCHIFF. So just in terms of ballpark, would it be fair to say
that over that period of time you probably spent in excess of 10 or
maybe $20,000 on automotive repairs for Judge Porteous?

Mr. Louis MARCOTTE. I don’t know if it was 20, but maybe, you
know , probably 10. You know, again, I am just guessing. It has
been a long time. But I know it is in between, you know, 8 and
15, you know? Something like that.

Mr;) ScHIFF. And you would have lunch with the judge about how
often?

Mr. Louis MARCOTTE. Probably once or twice a week.

b 1\)/Ir. ScHIFF. And on an average lunch, what would the total bill

e?

Mr. Louis MARCOTTE. Between 2 and $300. You know, and it
would—if I had a lot of people with us, then it could go a lot high-
er. You know, if I was bringing other judges to the table, if I was
bringing more of my employees to the table; or if it was just me,
him, and two lawyers or something, it would be less. So I would
say anywhere between 2 and 400.
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Mr. ScHIFF. And in terms of what you were spending on the
judge at one of these lunches between what he had for lunch at one
of the steakhouses, and I think you testified that he would have
five vodka drinks, what would his part of the tab generally cost?

Mr. Lours MARCOTTE. His tab alone?

Mr. ScHIFF. Yeah.

Mr. Louts MARCOTTE. Out of the five or six people that were at
the table at the time?

Mr. SCHIFF. Yes.

Mr. Louis MARCOTTE. I would say 60, 70 bucks, 80 bucks.

Mr. ScHIFF. And that would be a couple times a week?

Mr. Louis MARcCOTTE. That would be a couple times a week.

Mr. ScHIFF. And, over the years, then you would spend literally
thousands of dollars paying for meals for Judge Porteous?

Mr. Louis MARCOTTE. Yes. And there was other circumstances
where he brought his friends, you know, that maybe couldn’t ben-
efit me. But they were his friends, you know.

Mr. ScHIFF. In discussing the payment for the trip to Las Vegas,
I think you used the term that to disguise the payment for the trip
that you took various steps to deliver cash and to pay directly for
plane reservations and that type of thing. Whose idea was it to
make sure that the payment for the trip was disguised? How did
that come about? In other words, why was that done, rather than
just giving him a check?

Mr. Louis MARCOTTE. I think it was my idea, and I think it was
also Porteous’s idea to get Rhonda to—you know, he wanted to dis-
guise it through Rhonda, and so did 1.

Mr. ScHIFF. And can you tell us what he said to you that indi-
cated to you that he wanted this disguised as well?

Mr. Louis MARCOTTE. Well, he said it to Rhonda, and then
Rhonda said it to us, you know: The judge really don’t want you
all to pay directly. You all are going to pay me, and then I am
going to write the checks.

Mr. ScHIFF. And did she explain why the judge didn’t want you
to pay directly? Or was that pretty obvious?

Mr. Louls MARCOTTE. Because, again, it wouldn’t look good if a
judge was going to Las Vegas with a bail bondsman.

Mr. ScHIFF. You mentioned with respect to Mr. Duhon that it
was a different judge that had sentenced him.

Mr. Louls MARCOTTE. Yes, sir.

Mr. SCHIFF. And in the ordinary course of events, if you were
going to seek to set aside a conviction, you would go to the judge
in whose department or courtroom the person was convicted. Is
that right?

Mr. Louis MARCOTTE. Right. The protocol is, if a case is allotted
to one judge and that judge sentences that person, that should be
the only judge that could expunge his record or set aside the con-
viction. And in this case, Judge Porteous set aside Duhon’s convic-
tion in his section when it was in E.V. Richards’s section of court.

Mr. ScHrrr. E.V. Richards is another judge?

Mr. Louis MARCOTTE. Yes.

Mr. ScHIFF. Did you first try to go to E.V. Richards, or did
you——
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Mr. Louis MARCOTTE. 1 believe I asked Judge Porteous to go to
E.V. Richards.

Did he go? I don’t know. Did he tell me he went? Yes.

So, you know, I don’t think I would have any disbeliefs that, you
know, if he told me that he went to him. But I really don’t know
if he went to him because I wasn’t present when he supposedly
asked E.V. Richards: Will you expunge Jeff Duhon’s record?

Mr. SCHIFF. But you didn’t go to E.V. Richards yourself?

Mr. Louis MARCOTTE. No, sir, I did not.

Mr. SCHIFF. So you didn’t try to go to that judge first. You went
directly to Judge Porteous?

Mr. Louis MARCOTTE. Right. Bonds were one thing, you know,
that was acceptable in the courthouse for a bondsman to go to a
judge and ask him to set a bond at that time. But to go ask, you
know, for me to play lawyer and ask E.V. Richards to set aside a
conviction with a motion that a lawyer would draw up would be to-
tally, you know, inappropriate.

Mr. SCHIFF. And you didn’t have the kind of relationship with
E.V. Richards where you could go directly to that judge the way
you could with Judge Porteous?

Mr. Louis MARCOTTE. No, I did not.

Mr. ScHIFF. You testified earlier about reservations that Judge
Porteous had about setting aside Wallace’s conviction before the
confirmation. When you went to him about the Duhon conviction,
did he express any reservations about doing it?

Mr. Louis MARCOTTE. Duhon’s conviction? He said that it would
be very hard to do Duhon’s conviction because it is not in my sec-
tion. Wallace’s would be easier because the case is in my section.

Now, Wallace—he wasn’t the sentencing judge for Wallace. Who-
ever Porteous’s predecessor was before Porteous was the one who
gave Wallace the time, but the case would still follow the same di-
vision.

Mr. ScHIFF. And tell us what the conversation that you had with
him about Duhon. Did he express to you: What you are asking me
isn’t going to be easy because that is not in my department?

Mr. Louis MARCOTTE. I am sorry. I couldn’t hear.

Mr. ScuiFr. If you could tell us about the conversation you had
with Judge Porteous when you asked him to set aside the Duhon
conviction. Did he tell you that what you were asking was going
to be difficult because the case was before a different department?

Mr. Louls MARCOTTE. Yes, he did. He said: I have to get E.V.
Richards to agree to it and have him do it. And then me, a guy who
doesn’t take no for an answer, I kept pushing him to go to Rich-
ards. And he did it. Richards wouldn’t do it, so Porteous wound up
doing it for me even though he didn’t have the authority to do it.

Mr. ScHIFF. And when you were pushing him to do this for you,
what arguments did you use? Did you ever make reference to:
“Hey, judge, look at all the things I have done for you. Can’t you
do this for me? Did you ever bring up with him »

Mr. Louis MARCOTTE. No, I didn’t bring any of that up. But I
kept saying: “Judge, I really need to get him licensed in my office
or I am going to have to fire him.” Because the Commission’s new
rules are now, to accept premium inside of any insurance agency
or negotiate any kind of bonds, you have to be licensed with the
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Commission of Insurance; and Jeff wasn’t licensed. So I was oper-
ating illegally with Jeff in my office negotiating bonds and taking
premiums because he was a convicted felon without a license. And
that could cause me problems with the Commission of Insurance,
and I could be shut down.

Mr. ScHIFF. And so at some point the judge said, all right, he
would do it?

Iler' Louts MARCOTTE. And at some point the judge said: “Okay,
Il do it.”

Mr. ScHIFF. And was the conviction in that case set aside by the
other judge at the request of Judge Porteous, or did the case get
transferred to Judge Porteous so that he could set it aside?

Mr. Louis MARCOTTE. Well, there was no transferring the case.
He took the record, brought it into his division, and then he ex-
punged it.

Now, was the D.A. present when he did that? I don’t know. All
I saw was the paper that it was expunged. And if I can vaguely
remember, I believe I had one of my lawyers staying in for that
expungement, one lawyer that I was sending criminal work to.

Mr. ScHIFF. You mentioned that you were aware of Judge
Porteous’s financial circumstances. At the time, or really at any
time, did the judge ever ask you for cash rather than help with a
car, help with something else? Did he ever ask you for money?

Mr. Louis MARCOTTE. He never did ask me for cash, ever.

Mr. ScHIFF. Did you ever give him cash?

Mr. Lours MARCOTTE. No, sir.

Mr. ScHIFF. Other than—

Mr. Louts MARCOTTE. The only thing I ever gave him was gifts
that—gifts that had value that—you know, it was a gift that was
worth cash, but it wasn’t money that I put in his hand ever.

Mr. ScHIFF. And what kind of gifts that had the value of cash
are you referring to?

Mr. Louts MARCOTTE. I am sorry?

Mr. ScHIFF. You said you gave him gifts that had the value of
cash but not cash itself.

Mr. Lours MARCOTTE. Like the repairs on his car, the money 1
spent on his tires, the shrimp that I gave him, the radio that I put
in his car, the fixing of his automobiles. And the closest I ever gave
cash to him was the money that I gave to Rhonda to deposit for
the trip. But I have never gave him cash to do a bond.

Mr. SCHIFF. You mentioned you were aware——

Mr. Louis MARCOTTE. Only gifts.

Mr. ScHIFF [continuing]. That he was a gambler. When did you
become aware of him being a gambler?

Mr. Louts MARCOTTE. Well, even before I was really close with
him, I knew he went to the casinos and stuff like that. And then
as time progressed I heard about him going to the casinos more
and more and more, and then—you know, maybe we was at lunch
quite a few times, and he would say: Well, after I leave here I'm
going to a casino. And when we was in Las Vegas, you know, he
wouldn’t leave the table, you know. He gambled from the—I mean,
there was times that I bought tickets for shows for us to go to and
}gle wouldn’t leave the table to go to the shows. He just kept gam-

ing.
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a/llr. ?SCHIFF. And by “the tables,” you mean poker tables or craps
tables?

Mr. Louis MARCOTTE. Yes, sir.

Mr. ScHIFF. I want to ask you a little bit more about your con-
versation with Judge Porteous around the time of the FBI inter-
viewing you regarding Judge Porteous’s confirmation. You say you
think that the judge was the one who referred the FBI to talk with
you. Is that based on something the FBI said when they came to
see you, or why do you think that they got your name from him?

Mr. Louts MARCOTTE. You know, I really don’t remember. Either
Porteous told me that they were coming to see me, or the FBI knew
on their own that I was close with him and they saw me and other
lawyers who that they already knew that was close with him
through other people they may have questioned. But I am really
not exactly sure, but I think I am almost 100 percent sure Porteous
told me: “The FBI is coming to see you.”

Mr. ScHIFF. And how soon after the FBI interviewed you did you
tallctl?to Judge Porteous about what they asked you and what you
said?

Mr. Louts MARCOTTE. Right away. You know, maybe the next
day we went to lunch and I told him: This is what these guys said,
this is what they asked, and this is what I told them.

Mr. ScHIFF. Did he ask you at this lunch the next day or so, you
know, what happened during the FBI interview, or what did you
say? ?Do you remember whether you brought it up or he brought
it up?

Mr. Louts MARCOTTE. I am sorry?

Mr. ScHIFF. When you had your first interview with Judge
Porteous after the FBI interview, did he ask you what took place,
or did you volunteer it? Who brought up the subject?

Mr. Louis MARCOTTE. He asked me. I mean, it all happened
within a couple of minutes. Hey—I said, judge, the FBI. And he
said, what did they say? You know. And I told him everything that
they said.

Mr. ScHIFF. So you told him about the questions they had asked
you about his gambling, about his financial situation, about any-
thing that might bear adversely on his confirmation? You told him
about those questions you were asked by the FBI?

Mr. Louis MARCOTTE. Yes.

Mr, ScHIFF. And you told him basically that——

Mr. Louis MARCOTTE. “Judge, I gave you the clean bill of health
with them.”

Mr. ScHIFF. And was it clear in your conversation with him that
you did not tell the FBI anything about the gifts and car repairs
and fence repairs and other things you had done for the judge?

Mr. Louis MARCOTTE. No. I didn’t tell them that, because I knew
it would hurt him, and I was trying to protect him because he was
really good to me.

Mr. ScHIFF. What I am asking, though, is was it clear from your
conversation with Judge Porteous? Did you make it clear with
Judge Porteous that you didn't tell the FBI any

Mr. Louis MARCOTTE. Yes, I did.

Mr. ScHIFF [continuing]. Of these things with your relationship
with him that would have harmed his confirmation?
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Mr. Louis MARCOTTE. Actually, no, because they didn’t ask those
questions about, you know, his car repairs and shrimp or anything.
I just told him what they asked about.

Mr. SCHIFF. Let me ask you—while we look for that, let me ask
just a couple more questions.

At the meeting that took place, I guess the lunch meeting with
Judge Porteous and with Judge Bodenheimer where you hoped that
the judge would sort of bring him in to have the same kind of rela-
tionship with you—

Mr. Louis MARCOTTE. In other words, I wanted the judge—you
know, number one, Bodenheimer really respected Porteous. And I
wanted Porteous to groom him so, you know, I would have a prede-
cessor to Porteous after he was gone and I would have someone
vs}rlho would do the bonds for me, you know, like Porteous done
them.

Mr. ScHIFF. And did you tell Judge Porteous that you wanted
him to help groom Judge Bodenheimer? Did you use that term with
him?

Mr. Louis MARCOTTE. Yes, sir, I did.

Mr. ScHIFF. And did Judge Porteous tell you whether he was
willing to do that?

Mr. Louis MARCOTTE. He would always say: “I'll talk to him.”

Mr. ScHIFF. During the lunch you had with the two judges,
Porteous and Bodenheimer, did Judge Porteous or you ever indi-
cate the benefit to Judge Bodenheimer by being available to you in
terms of setting bonds, splitting bonds, or any of those things? Did
either of you ever convey to Judge Bodenheimer what he could ex-
pect from it by way of lunches or car repairs or anything else?

Mr. Louis MARCOTTE. We never discussed that. He would just
discuss, you know, how good it would be for the criminal justice
system if he did these bonds.

Mr. SCHIFF. But in terms of that meeting, you didn’t have any
conversation about the personal benefit that Judge Bodenheimer
could— .

Mr. Louis MARCOTTE. Well, I think he would—I am sorry. 1
think he would say that you’ll never have to buy lunch again.

Mr. ScHIFF. I am going to reserve that last question until we find
the exhibit I was looking for; and at this point let me turn it over
to my colleague, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Mr. Marcotte, how old are you?

Mr. Louis MARCOTTE. I am 48.

Mr. GOODLATTE. So at the time you got into the bail bonds busi-
ness you were in your late 20’s?

Mr. Louis MARCOTTE. Probably 18.

Mr. GOODLATTE. Oh, 18?

Mr. Louis MARCOTTE. Yes, sir.

Mr. GOODLATTE. So in the early '80’s?

Mr. Louls MARCOTTE. 1970—to be exact, 1978.

Mr. GOODLATTE. So this arrangement you had with Judge
Porteous, was that the first judge where you had this kind of ar-
rangement? Or did you have that going on before that, too?

Mr. Louis MARCOTTE. No, sir, I didn’t. See, there was a time
that the criminal justice system implemented taxes on every bond
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that was written. So in the old days if I had a hundred thousand
dollar bond and I wrote for my insurance company, the premium
to the—I had a contract with my insurance company that I was
100 percent liable for every bond that I wrote. Okay? The day I
don’t pay that bond, the insurance company cuts me off. Okay?

Well, my premium—if you take 100 percent—if you take 90 per-
cent of the insurance premium, then you have all of the risk on the
bond. So if you only—if this insurance company only takes 10 per-
cent of the 10 percent—which

Okay, let me explain. If the bond was a thousand, I would get
900 and the insurance company would get 100. Okay. In the old
days, I didn’t need judges. I didn’t need lawyers. I didn’t need any
of that. If the bond was set at $100,000 and the people had $2,000
or $3,000, I paid $1,000 to my insurance company and I still made
$3,000. I set the people up on a balance. If it is a good bond, wheth-
er they paid me or not, I still made money.

So what happened, as time progressed, they started putting in
fees at the jail. So the fees got almost all the way—they started at
2 percent of the bond, then 2%, then 3, then 4, so that now the
fees are almost 40 percent at the jail. So at some point I needed
the judges, because by the time I paid the insurance company, put
a half a percent on the side for my reserve account, and to have
a 40 percent tax, all of a sudden my bond costs was 50 percent.

Mr. GOODLATTE. And were these fees that were charged at the
jail legitimate fees?

Mr. Louts MARCOTTE. They were fees that went to the IDB, the
Sheriff, the Indigent Defendant Board, and the District Attorney’s
Office.

Mr. GOODLATTE. These were taxes, essentially.

Mr. Louis MARCOTTE, It was a tax.

Mr. GOODLATTE. They were a statutory, lawful requirement.
They weren’t fees you had to pay in order to accomplish anything.

Mr. Louts MARCOTTE. They were statutory laws that were imple-
mented by the State.

Mr. GOODLATTE. But, originally, if you just had to pay effectively
1 percent of a $100,000 bond to the insurance company, even if you
didn’t get the full $10,000, you were still making money?

Mr. Louts MARCOTTE. I was still making money, as long as I was
writing good bonds. And I set them up with the balance. So once
that 50 percent tax came in, now I have got a $100,000 bond and
I need six grand that has to go to the insurance company and to
the courts.

Mr. GOODLATTE. Was Judge Porteous the first judge who was re-
ceptive to your suggestions about how to set the bond levels?

Mr. Louts MARCOTTE. Well, the taxes came in a little bit before
Porteous. And what 1 have done at that point-—you see, my sister
and I, you know, we grew up really poor in our life. We didn’t have
connections with, you know, lawyers when we got in the bail bond
business. So—we didn't have connections with judges, period. So
what we would do to get the bonds reduced, if we had a $5,000
bond and the people had $500, we would give a lawyer $150 to go
see the judge and get the bond reduced. So the lawyers would go
and get the bonds reduced, and we were paying them a fee out of
our premium to do that. And then as time progressed, you know,
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we started going to lunches with the lawyers that were getting the
bonds reduced, and then we started—and the judges were there,
too. So—and then we started developing our own relationship with
the judges.

Now, in the real old days, you know, I am talking about 25 years
ago when I went to work for a guy who was a bail bondsman, for
30 years before I got there, he was close with a couple of judges,
and I used to be able to call him to set and reduce the bonds. But
after 1 left him, he was in business for a couple years and none of
the judges wanted to fool with me, so I had to get all the lawyers
to get the bonds reduced.

But what happened with me was going on with this other guy.
I mean, he is the one who trained me, you know? And he is the
one who was getting the bonds reduced with the judges, and he is
splitting bonds and all of that stuff. And then after I left him, then
I needed lawyers to do it. And then, after that, I started getting
them done with the lawyers at that point, and that is when
Porteous came in.

Mr. GOODLATTE. Did you do any bail bonding in Federal court?

Mr. Louis MARCOTTE. Yes, I did.

Mr. GOODLATTE. And how did that work?

Mr. Louis MARCOTTE. We didn’t get a lot of Federal bonds be-
cause, you know, they had cash deposits that they had to pay and
there was a lot of personal surety there. But we would get maybe
three or four a month.

Mr. GOODLATTE. And did that continue after Judge Porteous
went on the Federal bench?

Mr. Louis MARCOTTE. No, it didn’t, because—you know, I vague-
ly remember asking Porteous could he talk to the Magistrate Louie
Moore to set more commercial bonds in the Federal system. Now,
again, you know, he said that he would do it. But did he actually
do it and just came back and danced with me and said he did? Or—
I think he may have told me-—well, you know, at some point, after
I kept asking him, I think he said Louie Moore backed up and he
wasn't receptive to doing the commercial bonds.

Mr. GOODLATTE. So when Judge Porteous got nominated to the
Federal bench, what was your reaction to that?

Mr. Louis MARCOTTE. I know my sales are going to drop to noth-
ing. That was my reaction to myself. I didn’t express that reaction
to anyone else.

Mr. GOODLATTE. And after he got on the Federal bench, did you
continue to have any relationship with him?

Mr. Louis MARCOTTE. Yes, I did. Not—you know, not like I had,
because, you know, he was—1I still viewed him as a friend, but, you
know, I needed to start working on other people in the criminal
justice system that I could make money with.

Mr. GOODLATTE. That is why you asked him to intercede with
Judge Bodenheimer and other judges?

Mr. Louis MARCOTTE. Yes, to groom these other people so that
other people could step in where he left off.

Mr. GOODLATTE. The interview with the FBI that Chairman
Schiff asked you about, when did that take place?
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Mr. Louis MARCOTTE. I think right—I don’t know dates, you
know. I think right before the interview with the FBI, before he
was confirmed?

Mr. GOODLATTE. Were you interviewed by the FBI before he was
confirmed?

Mr. Louis MARCOTTE. Yes, there were two interviews, and-—
there was two interviews.

Mr. GOODLATTE. One was in August 19947

Mr. Louis MARCOTTE. Of course I don’t remember the exact
dates, but, yes. And then the other one was—I don’t remember the
dates, sir.

Mr. GOODLATTE. But both were in relationship to his

Mr. Louis MARCOTTE. Confirmation.

Mr. GOODLATTE. Confirmation.

What about later on when they were investigating this whole
matter? And we are talking years later. Did they interview you
with regard to Judge Portecus at that time?

Mr. Louis MARCOTTE. What matter?

Mr. GOODLATTE. The investigation, the Wrinkled Robe investiga-
tion.

Mr. Louis MARCOTTE. Did they interview me?

Mr. GOODLATTE. Yes, regarding Judge Porteous.

Mr. Louis MARCOTTE. Yes. Years—I mean, they raided my office
in 2002, and I didn’t start cooperating with them until 2004. At
that point—no. Well, I know the U.S. Attorneys Office didn’t, be-
cause they couldn’t interview me because Porteous—- his situation
on the Federal bench, the U.S. Attorney Washington had to do it.
Now, the FBI agents were able to interview me, but the U.S. Attor-
neys Office had to recuse themselves.

Mr. GOODLATTE. Now, going back to the interviews you had with
the FBI in 1994, around August, 1994, and then you subsequently
met with Judge Porteous and you told him about your conversa-
tions with the FBI. Is that correct?

Mr. Louis MARCOTTE. In 2004?

Mr. GOODLATTE. In 1994.

Mr. Louis MARCOTTE. In 1994? No, I didn't meet with Porteous
in 1994. I met with his lawyer, Cyle Schonekas.

Mr. GOODLATTE. Now, when you were interviewed by the FBI
with regard to his background information leading up to his con-
firmation as a U.S. district court judge

Mr. Louts MARCOTTE. In 2004, or when?

Mr, GOODLATTE. Of 1994, August 1994.

Mr. Louis MARCOTTE. Okay.

Mr. GOODLATTE. You met with the FBI, and then I think you just
testified to the Chairman that you then subsequently had lunch
with Judge Porteous. Is that correct?

Mr. Louis MARCOTTE. In 1994? Yes. Yes, I did. And I told him
what I said, you know, that—everything that they asked me.

Mr. GOODLATTE. And you told the FBI inaccurate, misleading,
and false information regarding the relationship you had with the
judge, or you omitted information?

Mr. Louis MARCOTTE. Like I stated, I lied to them.

Mr. GOODLATTE. And did Judge Porteous understand during your
conversation with him that you had lied to the FBI for him?




4677

69

Mr. Louis MARCOTTE. I didn’t actually say “I lied for you,
Judge.” T just told him everything that he—everything that they
asked me. So, you know, if you could read it, all the questions: If
he wasn’t an alcoholic and all of that. He had to figure out in his
own head that I was lying for him.

Mr. GOODLATTE. Do you think he was capable of doing that?

Mr. Louis MARCOTTE. Absolutely.

Mr. GOODLATTE. Mr. Marcotte, did Judge Porteous ask you for
car repairs or other things of value while you were in his court
chambers discussing bail bonds at any time?

Mr. Louls MARCOTTE. I think, you know—again, I don’t remem-
ber exactly, but there could have been times after he done the
bonds. He would say: “Hey, by the way, Timmy’s car’s broke. Could
you go have Skeeter go pick it up?”

And they also called a lot. You know, Rhonda would call and say,
“Hey, look, one of the cars are broken. Can you get it?”

And then after that, you know, once we started fixing the cars,
then I would start calling in the bonds. I would open the gates a
little more, you know, when 1 was doing something.

Mr. GOODLATTE. Did Judge Porteous have any conversations
with you directly about the timing of Aubrey Wallace’s
expungement.

Mr. Louis MARCOTTE. Did he have what?

Mr. GOODLATTE. Did he have any conversations with you regard-
ing the timing of Aubrey Wallace’s expungement?

Mr. Louls MARCOTTE. I mean, not with dates. But after he was
confirmed, he would do it. So, I mean, was it a couple of months?
I don’t know the dates. But was it a couple of months or a month
after, he did it, you know.

Mr. GOODLATTE. But, I mean, did he discuss with you when he
would do it, the timing of it?

Mr. Louis MARCOTTE. Just, “I will do it after I am confirmed.”

Mr. GOODLATTE. And did Judge Porteous say he wanted to wait
until the last days of his State court term to expunge Wallace’s
record because he believed that timing was beneficial in relation to
his Senate confirmation?

Mr. Louls MARCOTTE. Yes, he did.

Mr. GOODLATTE. And I think you have already answered this
question regarding Jeffrey Duhon. The reason you approached
Judge Porteous to set aside the burglary conviction of Mr. Duhon
was that you had a better relationship with Judge Porteous than
you did with the judge who actually handed down the sentence.

Mr. Louis MARCOTTE. Yes, I did.

Mr. GOODLATTE. Okay. Thank you.

Chairman, thank you.

Mr. ScHIFF. Thank you.

The gentleman yields back.

Mr. Marcotte, 1 have the exhibit that I was looking for earlier.
I just want to ask you a couple of quick questions about it before
I turn to Ms. Jackson Lee. These were questions that the FBI
asked you about during the pre-confirmation period. The FBI inter-
view says, “He advised,” meaning Mr. Marcotte, “that the can-
gidatﬁ will have a beer or two at lunch, but he has never seen him

runk.”
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Does that refresh your recollection as to whether you would have
told Judge Porteous, “They asked me about your drinking”?

Mr. Louis MARCOTTE. Yes.

Mr. ScHIFF. And would you have told Judge Porteous that you
told them that you had seen him have a drink?

Mr. Louis MARCOTTE. I said I saw him have a few beers or two.

Mr. ScHIFF. But you made it clear to him you didn’t tell them
the full extent of his drinking?

Mr. Louis MARCOTTE. I am sorry?

Mr. ScHIFF. But you would have made it clear to Judge Porteous
you didn’t tell the FBI the full extent of his drinking?

Mr. Louis MARCOTTE. Yes. Yes.

Mr. ScHIFF. It also says, “He has no knowledge of the candidate’s
financial situation.” Did you tell Judge Porteous that they had
asked about his financial situation?

Mr. Louis MARCOTTE. Right, and I would have told them I don’t
know anything about his financial situation at that time.

Mr. ScHIFF. It also says, “He is not aware of anything in the can-
didate’s background that might be the basis of attempted influence,
pressure, coercion, or compromise or that would impact negatively
on the candidate’s character, reputation, judgment, or discretion.”

Did you tell Judge Porteous that they had asked you that ques-
tion?

Mr. Louis MARCOTTE. Yes, I did.

Mr. ScHIFF. And did you tell him that you told the FBI you
weren’t aware of anything in his background that might be the
basis of attempted influence, pressure, coercion, or compromise or
that would impact negatively on his character, reputation, judg-
ment, or discretion?

Mr. Louis MARCOTTE. Yes, I did.

Mr. ScHIFF. So Judge Porteous was aware, prior to his confirma-
tion, that you had been asked about anything in his background of
this nature and that you had told them there was nothing you were
aware of?

Mr. Louis MARCOTTE. Yes.

Mr. SCHIFF. So, going into his confirmation, Judge Porteous was
aware that the FBI was not given the information it would need
to evaluate his character, reputation, judgment, and discretion?

Mr. Louls MARCOTTE. Yes. I gave them the wrong information.

Mr. ScHIFF. You gave them the wrong information.

At this point, let me turn to my colleague, Ms. Jackson Lee.

Ms. Jackson Lee, we have 5 minutes 30 seconds before the vote
on the conference report. We are going to have to come back briefly
after votes. Would you like to start your questions now?

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

er. r}\’Iarcotte, how many years have you known Judge Porteous,
please?

Mr. Louis MARCOTTE. Well, he was on the bench before I knew
him personally. I mean, I knew that he was on the bench.

Ms. JACKsON LEE. Right. But just give me the years that you
knew him.

Mr. Louis MARCOTTE. I would say I probably—I knew he was—
I would just say 20 years.

Ms. JACKSON LEE. Twenty years.
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Ms. Marcotte, how many years did you know Judge Porteous?

Ms. Lorl MARCOTTE. I would say from 1989 until

Ms. JACKSON LEE. About 20 years. Let me ask, are these pro-
ceedings that we have, are they on the front page of your local
newspapers in New Orleans? Are they being written up in the
newspaper?

Mr. Louis MARCOTTE. Yes, it has.

Ms. JACKSON LEE. Is your bail bond company still in business?

Mr. Louis MARCOTTE. My bail bond company?

Ms. JACKSON LEE. Yes.

Mr. Louis MARCOTTE. It is still in business, but I don’t own it.
The government let me—~1 sold it.

Ms. JACKSON LEE. Okay. You sold it to someone?

Mr. Louis MARCOTTE. Yes, ma’am.

Ms. JACKSON LEE. Okay. So you are out of the bail bonds busi-
ness?

Mr. Louis MARCOTTE. Yes, ma’am.

Ms. JACKSON LEE. And you are doing what right now?

Mr. Louis MARCOTTE. Right now I have an Italian clothing store.

Ms. JACKSON LEE. Okay. In 1994, did you both know Judge
Porteous?

Mr. Louts MARCOTTE. Yes, I did.

Ms. JACKsON LEE. There was a question that was asked on a ju-
dicial form that said, “Is there anything in your personal life that
could be used by someone to coerce or blackmail you? Is there any-
thing in your life that could cause an embarrassment by you or to
the President if publicly known?” I would say to you that this was
a document signed by Judge Porteous during the confirmation.

Do you know anything that would have needed to be said? The
answer that was given by Judge Porteous—and we have already
documented this—was, no, that there was nothing that would em-
barrass the President.

Did you think in 1994, did you have any dealings with him that
might have embarrassed the President if it was known that he was
nominating a person of this type?

Mr. Louis MARCOTTE. Yes.

Ms. JACKSON LEE. And do you believe the relationship that you
had with Judge Porteous over the years was an appropriate one or
inappropriate one?

Mr. Louis MARCQTTE. It was an inappropriate relationship.

Ms. JACKSON LEE. And Ms. Marcotte?

Ms. Lort MARCOTTE. Yes, ma’am, the same.

Ms. JACKSON LEE. I have no further questions. Thank you.

Mr. ScHIFF. I thank the gentlewoman.

The gentlewoman yields back.

At this point, we will recess. We have three votes, which will
probably take about a half an hour, so we will resume at 2:30. And
I expect to be fairly brief when we come back.

Oh, it is only two votes. Okay, only two votes, so we will resume
right after votes, which may be in about 20 minutes. We will re-
sume in 20 minutes.

[Recess.]

Mr. ScHIFF. The Task Force will now recommence.
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Mr. Marcotte, do I understand there is something in your testi-
mony from today you would like to clarify?

Mr. REGAN. Mr. Chairman, Martin Regan.

Mr. ScHiFF. Counsel, could you grab the microphone?

Mr. REGAN. During the recess, having spoken with my client, he
did want to clarify one thing.

There were questions regarding the amounts he spent on repairs
for automobiles. He indicated certain numbers. He can’t be certain
of those numbers, though he knows it was several thousand dollars
over the time in question, because he was not directly paying it.
I-{lis l(‘éompany was paying it, and he didnt personally handle the
checks.

But he approved the repairs, the radio, the tires, painting an
automobile, and things of this sort. But he cannot be exact today
on the amounts that were paid. And not $1,000 a week, but maybe
$1,000 a month over a period of time. And the months differed
based on the work that was being done. And he may have some-
thing to add to that, but we wanted to clarify that.

Mr. ScHIFF. All right. Thank you, Counsel.

Mr. Marcotte?

Mr. Louis MARCOTTE. I dont know if I said it, did I say $1,000
a week?

Mr. ScHIFF. I believe—yeah, we can take a look—I believe you
said a thousand every couple months.

Mr. Louis MARCOTTE. I think that is what I said. And it is hard
for me to quantify the amount, because, again, if I wasn’t there and
they called in to get the car repaired, I mean, my accounting de-
partment would just cut the check, and Aubrey or Jeff would go get
it, and I wouldn’t even see it.

You know, I mean, at one point, we probably signed 300 to 500
checks a week. You know, I mean, I had 300 employees. I had a
payroll clerk. I mean, there was a lot of checks that came in and
out of there.

So I just wanted to clarify the amount, you know. It is hard for
me to really quantify the amount. But I think if I said, you know,
$1,000 a month, that would probably be between $1,000 a month
or $1,000 every 6 weeks, I think that would be probably a good es-
timate, but I don’t know if it is exact.

Mr. ScHIFF. Thank you, Mr. Marcotte. And I think you said ear-
lier that you thought, over the period of 3 or 4 years, that would

robably have been in excess of $10,000, maybe not in excess of
520,000, but you thought it would be in excess of $10,000 for all
of the vehicles. Is that still your best sense?

Mr. Louts MARCOTTE. I would think that would be a good num-
ber. Between $7,500 and $12,000, something like that.

Mr. ScHIFF. Thank you, Mr. Marcotte.

I am now going to recognize Mr. Lungren of California.

Mr. LUNGREN. Thank you very much, Mr. Chairman.

Mr, Marcotte, I would just like to get some things clear in my
own mind. I practiced law in California, and I am trying to figure
out how your bail bond operation worked compared to what I was
used to in California.

When you talked about the bonds that you would attempt to
get—I understand, from your standpoint, to make more money, the
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higher the bond that the person could pay, the higher the amount
that you were able to get. But in the courts that we are talking
about, was there a—or in the jails—was there a schedule of rec-
ommended bail for particular offenses?

Mr. Louls MARCOTTE. See, Judge, in—I mean, I am sorry. In
California, they have a bond schedule—because I am familiar with
all the States because I have done bail in all of them. In California,
they have a bond schedule for each charge. Well, in Louisiana, they
only have a bond schedule on misdemeanor charges. So anything
that is a felony has to be set by a judge.

A misdemeanor bond, there is a schedule of bonds at the jail. So
the jailer just looks at what the charge is and marks in the sched-
uled amount that has been approved by the Second Parish judge
for that scheduled bond.

Mr. LUNGREN. So when you were informed that you had a person
who wanted to utilize your services who was charged with a felony,
you would either go to the magistrate, is that correct, or try and
shop to a favorable judge?

Mr. Louis MARCOTTE. If there was a favorable magistrate, I
would go to that person. If they were unfavorable and I knew that
I couldn’t get what I wanted, I went to someone who would give
me what I wanted.

Mr. LUNGREN. When you say “magistrate,
is the magistrate not a regular judge?

Mr. Louis MARCOTTE. A magistrate—what a magistrate does is
set bonds for everyone who is arrested the night before.

Mr. LUNGREN. Okay. So it is not a rotating thing for the judges
that normally sit, that they would sit as a magistrate in these
things?

Mr. Louis MARCOTTE. Well, sometimes the 24th Judicial Courts,
the magistrates would rotate every week. But, at some point, they
got away from that, and they came up with a magistrate that
would sit all of the time.

Mr. LUNGREN. Okay. So you would make a determination as to
whether it was a, quote/unquote, “favorable magistrate,” and if it
were not, you would on occasion attempt to shop judges, that is, to
find a favorable judge, is that correct?

Mr. Louis MARCOTTE. Yes, sir.

Mr. LUNGREN. And, in this process, where was the defense attor-
ney in this sort of thing? Were you consulting with a defense attor-
ney? Were you able to talk to the magistrate without the defense
attorney being present? What?

Mr. Louls MARCOTTE. Defense attornies—see, the bail agent al-
ways has—not always, but most of the time, 80 percent of the time,
has first crack at a defendant, because as soon as they hit the jail,
they start calling the bail agents. And the bail agents are open 24
hours a day. So the families, to try to get them out of jail, would
walk into the bail agency. We take in collect calls from the jail, and
we are talking to everyone in the cells and getting the family’s
numbers and calling them up.

So the bail agent really had first access to the defendant. And
as soon as we found out that they had money, then we would start
shopping judges to set the bond. And we try to find out how much

»

in the system there,
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money the defendant had and get the bond set to the amount of
money that they had.

Mr. LUNGREN. And in the conversation you would have had in
contacting the judge, that would be without an attorney?

Mr. Louis MARCOTTE. Without an attorney. The bail agent could
request a bond amount from the judge.

Mr. LUNGREN. And if there were a subsequent hearing on bail,
could there be a subsequent hearing on bail?

Mr. Louts MARCOTTE. Like a motion to reduce the bond?

Mr. LUNGREN. Yes.

Mr. Louis MARCOTTE. Yes, they would have motions to reduce
the bonds. But most of the time we didn’t need them.

Mr. LUNGREN. What would occur if, in fact, the defendant did not
show up for his appearance?

Mr. Louis MARCOTTE. They would forfeit the bond, and then we
would have to hunt them.

Mr. LUNGREN. And you hunt them down and you bring them
back. Would your bond be returned to you? Would your bond
be

Mr. Louis MARCOTTE. What would happen is the—once the de-
fendant is found, the courts would exonerate the bond, and then
the liability would be taken off the books of the insurance company.

Mr. LUNGREN. So, in essence, the bond would be returned?

Mr. Louts MARCOTTE. Not returned. The bond automatically be-
comes a permanent part of the record. But you could get a cancella-
tion from the clerk’s office in the mortgage office. Because, once a
bond is forfeited, they record a judgment in the mortgage office. So
what you would do is get a copy of the cancellation and then go
cancel it in the mortgage office.

Mr. LUNGREN. Okay. What you have described with respect to
splitting of the bond, was that, to your knowledge, begun by Judge
Porteous?

Mr. Louls MARCOTTE. It actually started way before Porteous,
bl}xlt it never went to the degree that it was when Porteous was
there.

Mr. LUNGREN. Would you explain what you mean by that?

Mr. Louts MARCOTTE. Excuse me?

Mr. LUNGREN. Would you explain what you mean by that?

Mr. Louis MARcCOTTE. Well, in the old days—and I am talking
about before Porteous was a judge—they only arrested two or three
or four people a day in Jefferson Parish. Well, at the end of my ca-
reer in the bail bond business, they were arresting 300 people a
day. So, I mean, you know, we had to get the bond split to make
a lot of money in that business.

Mr. LUNGREN. So when you say “we” had to, that means

Mr. Lours MARCOTTE. Bail Bonds Unlimited and Louis Marcotte.

Mr. LUNGREN. So you had to rely on the judges doing that sort
of thing so that you could keep your livelihood, is that right?

Mr. Lours MARCOTTE. Yes, sir.

Mr. LUNGREN. Did you have any specific conversations with
Judge Porteous about that?

Mr. Louis MARCOTTE. Well, in times I would tell him, “Look, we
are doing really bad this week, Judge. We need these bonds done.”

Mr. LUNGREN. And what response would you get from him?
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Mr. Louts MARCOTTE. He would do the bonds.

Mr. LUNGREN. When you say “do the bonds”——

Mr. Louts MARCOTTE. He would, you know—he was doing the
bonds anyway. But if I told him something like that, he would step
it up a few notches.

Mr. LUNGREN. I think that is all I have. Thank you.

Mr. ScHIFF. I thank the gentleman.

I just have a couple final questions.

Mr. Marcotte, you have discussed today times when the judge, in
one way or another, acknowledged the wrongfulness of what you
were engaged in, in the sense of not wanting to do certain acts
prior to his confirmation, for example.

Can you give us any other instances where, through what the
judge said or did, it was clear to you that he knew that the rela-
tionship he had with you was not above board?

Mr. Louts MARCOTTE. By being on call—well, by being my go-to

y.

Mr. ScHIFF. Can you describe that a little more?

Mr. Louis MARCOTTE. Well, whenever I needed to get something
done, he was my go-to guy.

Mr. ScHIFF. Did he ever tell you, you know, words to the effect
of, “Hey, if this became public, this could become a real problem
for me”?

Mr. Lours MARCOTTE. If our relationship became public?

Mr. ScHIFr. Well, if your relationship became public or if some-
thing you were asking him to do became public. Did he ever indi-
cate to you that any part of your relationship needed to be kept
confidential?

Mr. Louis MARCOTTE. No, he didnt. I guess everyone in the
criminal justice system knew that he was my go-to guy. It wasn’t
no secret.

Mr. ScHIFF. Ms. Marcotte——

Mr. Louis MARCOTTE. I mean, when you are doing 5, 10, 15
bonds a day, you know, for Louis Marcotte, there is a lot of jealousy
around with other lawyers and other bondsmen. And, you know,
people seeing you making all the money, and, you know, it wasn't
no secret. And he wasn’t trying to hide it, and I wasn’t trying to
h}ilde1 it. And I think maybe we both thought maybe we were above
the law.

Mr. ScHIFF. And would the only exception to that be when the
FBI came to talk to you about Judge Porteous?

Mr. Louls MARCOTTE. I am sorry?

Mr. ScHIFF. Was an exception to that rule when the FBI came
to talk with you? You said we didn’t try to hide it. When the FBI
came to talk with you, though, you did try to hide it, am I right?

Mr. Louis MARCOTTE. I did hide it. I lied to them, you know, to
protect him.

Mr. ScHIFF. Ms. Marcotte, let me ask you the same question. Ei-
ther through your conversations with Ms, Danos, the judge’s sec-
retary, or lunches that you may have been in attendance at, were
there any times in which Judge Porteous made comments or
through his behavior demonstrated that he knew the wrongfulness
of the kind of relationship he had with you and your brother?
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Ms. LoRrt MARCOTTE. I remember one time in particular when we
went to see him in Federal court about a family that was com-
peting against us and we had some noncompete agreements
against them, and they were in front of a judge we knew he was
close with, and we asked him to call and rule in our favor.

Also, on another one, when he was on the 24th judicial bench,
we asked him to call another judge to do that, too. And I think that
is not something you do every day.

Mr. SCHIFF. And, in both these cases where you called to ask him
to use his influence with another judge to rule in your favor, was
he on the State court at this time or were either of these occasions
when he was a Federal judge?

Ms. LoRI MARCOTTE. Twice on the State court and once on the
Federal court.

Mr. SCHIFF. And can you describe those three situations for us?

Ms. Lorl MARCOTTE. We wanted to lock in all the business
around that area. That is why we took the judge to lunch, to get
the bonds done that we needed to get done. We also bought up
some property around the area, too, not to let people get in. When
we hired people, they signed noncompetition agreements, so if they
left they couldn’t open their own bail bond company, because we let
them in on our secrets.

So one gentleman left and started writing bail bonds, and we
filed a temporary restraining order against him to stop competing,
and it went to a judge that Judge Porteous knew. Louis and I went
to talk to him and asked him to make a telephone call to rule in
our favor.

Mr. ScHIFF. At this time, in this first instance, was Judge
Porteous on the State bench?

Ms. Lor1 MARCOTTE. The State bench, yes.

Mr. ScHIFF. Did he tell you whether he would call the other
judge?

Ms. LORI MARCOTTE. Yes.

Mr. ScHIFF. And did he tell you afterwards that he had spoken
with the other judge?

Ms. LORI MARCOTTE. Yes.

Mr. ScHIFF. And did that other judge rule in your favor?

Ms. LoRI MARCOTTE. Yes.

Mr. ScHIFF. And what did Judge Porteous tell you that he told
the other judge?

Ms. LORI MARCOTTE. He said he asked him to rule in our favor,
that we were good people and this person was just someone that
was, you know, starting trouble for us. Pretty much like something
our lawyer would say to a judge.

Mr. ScHIFF. And tell us what the circumstances were in the two
other cases.

Ms. Lorl MARCOTTE. The Federal case, there was a crew of peo-
ple, a family we had hired, a mother, a father and, like, three or
four brothers, and they were really head of our recovery depart-
ment, like our little police department that was the collection agen-
cy, the. bounty hunters. And they left, and all of them started to
compete. And this was a big problem, because now it wasn’t just
one little-bitty person, this was a big thing.
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So we went to see Judge Porteous in his office and asked him to
call this judge and talk, because we were really losing control of
our business, at this point. And for this to happen would have
been—and, ultimately, it did happen, and we really did lose control
of our business. So we lost that case.

Mr. SCHIFF. And, in that particular case, again, you filed a no-
compete action in State court?

Ms. LORI MARCOTTE. Yes, that is correct.

Mr. ScHIFF. And you went to Judge Porteous, now sitting on the
Fe(;ier?al bench, and asked him to intervene with this State court
judge?

Ms. Lorl MARCOTTE. Yes. I remember this well because this was
big. It was six or seven people. It was the family and then a couple
of their people. It was our whole recovery force that left, that we
had worked for to build up all these years, taken away in one scoop
pretty much.

Mr. ScHIFF. And what judge was this case assigned to?

Ms. Lor1 MARCOTTE. Originally, we had talked to Judge Porteous
about Greg Guidry, who was once a Federal prosecutor. And be-
cause Judge Porteous was in Federal court, we thought he would
be close with him. But I think ultimately it ended up in another
judge’s section.

Mr. ScHIFF. But it wasn’t assigned to the same judge as the first
no-compete case was?

Ms. Lort MARCOTTE. No. That was separate.

Mr. ScHIFF. And when you went to Judge Porteous, now Federal
Judge Porteous, to ask him to talk to the judges presiding over this
second case, what did Judge Porteous tell you?

Ms. Lort MARCOTTE. He said he would do it. And something was
faxed, I think. Qur administrative assistant faxed something to
him, or something was faxed. And I think, at one point, the FBI
had a confirmation on a fax.

But our administrative assistant faxed Rhonda, Judge Porteous’s
secretary, or the other way around, to get some of the information
there. Or he sent something to the judge’s office. I really don't
know exactly how that happened.

Mr. ScHIFF. And did you have a follow-up conversation with
Judge Porteous to determine whether Judge Porteous had, in fact,
spoken to this other judge?

Ms. LorR1 MARCOTTE. Not myself personally, no.

Mr. ScHIFF. And do you know who did? Did someone else have
a conversation with him?

Ms. LORI MARCOTTE. I think that—I don’t know if Louis remem-
bers, but a telephone call was made, and he said he talked to him.
Now, whether he did or not, I don’t know. But he said he would
entertain it when we were in his office.

Mr. ScHIFF. I am sorry, he said what?

Ms. Lorl MARCOTTE. He said he would entertain it when we
were in—when we went to see him, he said okay. And then after
some things were faxed, he said he had asked and that it would
be okay, that he had talked to him. But I don’t know for sure if
he did talk to him.

Mr. ScHIFF. But Judge Porteous conveyed to you—maybe not to
you directly, but to your brother or to someone else at your bail
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bond firm—that, in fact, he had communicated with the other judge
and it would be okay?

Ms. LORI MARCOTTE. Yes.

Mr. SCHIFF. Mr. Marcotte, were you the one that the judge com-
municated that to? Did he tell you that he had spoken to this other
judge and that it would be okay?

Mr. Louis MARCOTTE. I don’t remember a whole lot about that.
But what I do remember, my lawyer that was representing me to
defend me on the noncompete against the Dennis family went into
the judge’s office. And the clerk in the judge's office had said,
“Look, this looks real good in you all’s favor.” And then about a day
later he came back and said, “Look, he denied it.” But I know
Bridget had faxed the document to Judge Porteous’s office.

Now, did Beck speak with someone, the attorney that was rep-
resenting me, did he speak to anyone about it? I am not exactly
sure, but it is possible that he may have spoken to Rhonda.

Mr. ScHIFF. So, at some point, you faxed to Judge Porteous’s
chambers

Mr. Louis MARCOTTE. Not me personally, but my administrative
assistant.

Mr. ScHIFF. Your administrative assistant faxed Judge Porteous
some information about the no-compete case that you had.

Mr. Louis MARCOTTE. And I think maybe my attorney under-
lined—and I could be wrong—the reasons why it should be set
aside and then faxed it to Porteous, and Porteous faxed it to the
other judge. You know, I mean, it has been a long time, so——

Mr. ScuIFF. And these underlying points were, like, talking
points for the judge to use in his conversation with the other judge?

Mr. Louis MARCOTTE. This would be the points that we would
give Porteous to hang his hat on to the judge he was going to re-
quest to deny the noncompete.

Mr. ScHIFF. And, at some point after sending those documents,
you got word back, although you are not clear on how it was com-
municated to you, from Judge Portecus that he had contacted the
other judge and it looked like things would be all right?

Mr. Louis MARCOTTE. It looked like things were going to be all
right. But then, a couple days later, my attorney, who was rep-
resenting me in the noncompete, said, “God, it looked so good, like
we were going to win,” and then at the end he denied it.

Mr. ScHIFF. Did you ever speak to Judge Porteous afterwards
and say, you know, “What happened?”

Mr. Louis MARCOTTE. No. At that point, I went to war with my
competitors in the lobby of the jail.

Mr. SCHIFF. And, Ms. Marcotte, do you remember any follow-up
conversation after the judge that Judge Porteous communicated
with turned your case down?

Ms. LORI MARCOTTE. No——

Mr. ScHIFF. Do you recall any follow-up?

Ms. LORI MARCOTTE. No, I do not. There was none.

Mr. ScHIFF. And I think you mentioned there was a third time
when the judge intervened with another judge on your behalf.

Ms. LORI MARCOTTE. I can’t remember the defendant’s name—I
mean, the employee’s name. There were, like, five employees before
the family that came against us.
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Mr. ScHiFF. And that was a noncompete case, as well?

Ms. Lort MARCOTTE. Yes.

Mr. SCHIFF. And, in that case, the judge said that he would talk
to another judge, and that judge ruled in your favor?

Ms. LORI MARCOTTE. Yes.

Mr. ScHIFF. And do you know whether he, in fact, did talk to
that other judge?

Ms. Lorl MARCOTTE. He said he did. I mean, I need to see—I
can’t remember the employee’s name.

Mr. ScHIFF. Now, you brought this up in the context of other ac-
tions or things the judge said that indicated he understood the
wrongfulness of what he was doing. During these three or more
times when you asked the judge to intervene with another judge,
did Judge Porteous ever say to you, “Yes, I will do it, but, you
know, you are asking a lot of me; this is really not something I am
supposed to do™? Did he ever indicate to you verbally that he un-
derstood what he was doing was wrong?

Ms. Lorl MARCOTTE. Not verbally. But, you know, I think he
wanted to help us and to foster the relationship that we had.

Mr. ScHIFF. Anything else that you would like to share with us,
either one of you, that will help give the Task Force guidance in
terms of what Judge Porteous’s thoughts were in terms of your re-
lationship and his awareness of the inappropriate nature of it?

Ms. Lor1 MARCOTTE. Well, when Louis was talking about Judge
Porteous having reservations about doing the expungement until
after—you were asking about times when he acknowledged——

Mr. SCHIFF. Yes.

Ms. LorI MARCOTTE. That is one. And I think Louis remembers
the employee’s name and the judge.

Do you remember, from the other one?

Mr. Louis MARCOTTE. Was it Rebecca Dunn? I believe it was Re-
becca Dunn, but I don’t remember what judge it was in that case.
It may have been Skip Hand. I don’t know.

f}VIr. ScHIFF. Is this the noncompete case that you are referring
to?

Ms. LoRI MARCOTTE. Yes.

Mr. ScHIFF. The third one that you weren’t sure you could re-
member which one? Is that what you are referring to?

Ms. LORI MARCOTTE. Yes.

Mr. ScHIFF. Okay. Anything else that you want to share with the
Committee?

Mr(.i Louls MARCOTTE. Only that I am sorry that all this hap-
pened.

Mr. ScHIFF. That concludes my questions, and that will conclude
our testimony for today.

I want to thank you both for your testimony. I am sure it wasn’t
something you were looking forward to, but we appreciate your
coming to share your experiences with us.

Without objection, the record will remain open for 5 legislative
days for the submission of any other additional materials.

This hearing of the Impeachment Task Force is now adjourned.

[Whereupon, at 2:39 p.m., the Task Force was adjourned.]
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