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determines whether the State's interest is compelling and whether
a less restrictive means to accomplish that interest is available. In
Sherbert v. Werner and Yoder—cases brought by prisoners against
prison administrators—the Court standard was whether the re-
strictions on a prisoner's free exercise of religion are reasonably re-
lated to legitimate penological objectives.

But then came the Supreme Court in the Employment Division
v. Smith. Two employees were convicted of smoking peyote, and
they were fired from their jobs. They claimed that their peyote
smoking was pursuant to their religion. The Court held that no
balancing test between the State's interest and the individual's in-
terest was necessary when a criminal law applied to all activities,
religious or secular, and was not intended to target religious activi-
ties.

So last year, we enacted the Religious Freedom Restoration Act,
as previously mentioned by Senator Hatch and Senator Thurmond,
which overturned the Court's 1990 case standard. And, of course,
that went rolling through here in high fashion. I was very dis-
turbed by it, especially with regard to what it will do in prisons as
we see people selecting what religion they may concoct in order to
drive the prison administrators goofy. But that is my view—I think
that will cause us great pain.

The Religious Freedom Restoration Act mandated that all free
exercise claims be considered under one standard; the compelling
State interest and the least restrictive means.

My question: To what extent is it constitutionally permissible for
Congress to provide the courts with a substantive standard for a
free exercise of religion claim? Or to what extent is it constitu-
tionally permissible for Congress to overrule the Supreme Court's
own substantive standards for review of free exercise of religion
claims?

Judge BREYER. The reason that I smiled, Senator, was because
you have articulated the question exactly that I would imagine is
likely to be before the Supreme Court. And if I am confirmed and
you decide to confirm me, then I would be a member of that Court.
Therefore, I have to exercise caution on that particular question.
That is going to be right there. It is going to be right there.

Senator SIMPSON. It will be right there, and it will come through
this law.

Judge BREYER. Yes, it will.
Senator SIMPSON. And another one that will be right there and

you need not talk about is the issue of the restriction of freedom
of expression, freedom of speech with regard to demonstrations
around abortion clinics. The law has a lot of ramifications that go
far, far beyond freedom of speech. I happen to be pro-choice, and
I supported the provision. But I can see right now the use of that
law in ways which those who promoted it will blanch and shrivel
when that begins to take shape. I can see some of those beginning
to form, and I was part of it. But that is the interesting part of sit-
ting on a Judiciary Committee as you work your craft.

Well, those are things that are of concern, but with regard to the
New Life Baptist Church v. East Longmeadow, I would just ask
several specific questions which I believe were not entirely covered
in your answers to Senator Hatch and Senator Thurmond. I also
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have had some which you have answered and which I will not ask
you to repeat.

You were asked to determine whether the town school committee
could apply the State's standards to determine the adequacy of the
secular education that a religious school provides to its students.
The school said that that mandatory process violated the first
amendment, free exercise rights, since it believed it to be a sin to
submit—and that was the word, "submit"—its educational enter-
prise to a secular authority for approval.

So in place of the school committee's mandatory approval re-
quirements, the school offered up a less restrictive alternative.
They said they would voluntarily give its students standardized
tests to determine the adequacy of the secular education, then the
school would voluntarily submit the results to the education board
for evaluation.

You concluded that while the State's mandatory review require-
ments do burden the school's free exercise of its religious activities,
such a burden was permissible. You have given some remarkable
comments about the duty of Government to see that education is
given to all children, and I agree. You based your decision on your
finding that the school committee has a sufficiently compelling in-
terest in seeing that the children are educated, that there is no less
restrictive means available. Not even the school's suggested vol-
untary standardized-test approach that you felt would both accom-
plish the State's interest and be less of a burden on the exercise
of religion. You questioned whether or not the standardized test
would be an adequate measure for the process of teaching, and, of
course—and there was a quote:

Can it be certain that good results reflect good teaching, the teaching of intellec-
tual skills, discipline, complete subject matter, rather than simply teaching the an-
swers to the questions the teachers believe will appear on tests?

But all those kinds of tests are routinely used to measure
progress in education, standardized tests. SAT, LSAT, MCAT,
GRE, are all indicators of the likelihood of eventual success. I have
received considerable mail from my State on the nomination on the
most part from constituents writing who are parents who have
their children in private, church-operated schools or parents who
provide home schooling for their children, and this opinion concerns
them. Some feel your decision implies that you believe it is con-
stitutional for States to totally ban home schooling.

One wrote:
Not only is this position unconstitutional, but it is also nonsensical, as he would

give unlimited powers to an already failing public school system to regulate private
and home schools, which statistically are turning out well-educated students.

I am interested in your reasoning, if you could explain for me
why the school standardized tests would not be an acceptable, less
restrictive means to demonstrate adequacy of its secular program,
whether your decision "gives unlimited powers to an already failing
public school system to regulate," but principally how you feel
about home-based education and your response to that, sir?

Judge BREYER. Three general points, Senator, and then a more
specific point. The three general points are:

I do not think there is a word in that opinion that suggests, you
know, the kind of thing that you mentioned in that latter, that this
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powerful State can do what it wants to end the ability of parents
to pass on their religion to their children.

The second general point is that everything I have learned about
the first amendment—and, interestingly enough, speech has some-
thing to do with it, too—is that that really grew out of the religious
wars of the 17th century, and that really reflects a great com-
promise that runs through modern life in a lot of countries, but
particularly in the United States. And, that is, people have strongly
held religious beliefs, and there are synagogues and there are
churches and there are mosques and there are dozens of different
religious groups. And, that is, that every one of those groups will
have the right to practice their own religion and to pass that reli-
gion on to their children. That is right at the heart of it.

The third general point is that the test that I was applying con-
stitutionally in that case was before the recent Smith case. The re-
cent Smith case said all you do is look to see if there is a secular
purpose. I take it if that had been the law at the time, it would
not have even been close. And what you have tried to do is go back
to restore the type of balancing test that I used in that opinion.

Now, the specific thing in that balancing test really grew out of
the particular facts of the case. Some States have laws which say
the way that the State should go in and measure whether the
home school is doing a good job or the religious school is doing a
good job is give people tests. If the State has that, fine and good.

Our State in that case did not have that. And so it became a
question of whether the Constitution forced the school board to do
it that way rather than do it a different way.

Among the special facts in the case were there were a lot of indi-
cations through letters and so forth that the visit to the school by
the school board to look and see what was happening could be
worked out without infringing that religious group's basic concern
that the State was not in charge, that they did not recognize State
authority. And that could be worked out because the State was
willing to say: Don't recognize our authority. Just let us look at the
school like anyone else might off the street, or whatever. Do you
mind? And they said, well, we do not mind that much.

The concern in that case, what the school board had, is: How can
you really say that tests are less restraining or more restraining?
Some parents might believe tests are more of an interference. After
all, you are worried about submitting yourself to the authority of
the State while I have to bring my child and sit them in a special
room and make them take a State test. Some parents might have
felt that way. Other parents might have believed that that was a
better solution and that the visit was a worse solution.

It is very hard to say, and the school board had to administer
some system. So, ultimately, it turned on the fact that we thought
that is a reasonable system. And it does not really infringe, in gen-
eral, the right of the parents any more than would have the oppo-
site system.

Senator SIMPSON. Let me ask you a question. You may not be
able to answer it, but it is just right there. Do you have a bias
against home schooling or religious schooling?

Judge BREYER. Absolutely not.
Senator SIMPSON. Never have had?
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Judge BREYER. I never have had.
Senator SIMPSON. I think that that is the key and, with your ex-

planation, it will be one that will be helpful for the public to under-
stand.

Of course, the Religious Freedom Restoration Act would change
a lot of things, as you say, outcomes or reviews on that legislation,
and it will be laid at your door, Justice. You will see it there one
morning waif-like, writhing, all yours.

Now, the confirmation process—I see that the light is still
green

The CHAIRMAN. YOU are doing fine, but if you want to stop, it is
OK. [Laughter.]

Senator SIMPSON. I thought you guys were going to go all day.
The CHAIRMAN. GO right ahead, Senator.
Senator SIMPSON. I am going to save one for tomorrow. I am

going to ask the nominee to hone his processes, because here is one
coming—immigration law. That got a little rise.

The CHAIRMAN. An audible groan.
Senator SIMPSON. YOU see, nobody will touch it. It is too ghastly

to play with. But there are a couple of bills which amend the 14th
amendment, which says:

Section 1: All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens,

and so on.
There are statutory proposals to say that a person born in the

United States is not a citizen of the United States, because they
are not "subject to the jurisdiction thereof." The children are born
to an illegal person and become legal citizens at the moment of
birth. Some are saying that, by statute, we could amend this con-
stitutional provision statutorily because they are not being born to
a legal citizen of the United States, and therefore are not "subject
to the jurisdiction thereof." It is going to be a rather knotty one for
us to handle.

I am going to come back to that in my second round and just ask
you some thoughts, because it is a very difficult issue. Right now
we have a situation where two-thirds of the live births in a certain
area of California are to illegal undocumented mothers who are
giving birth to a U.S. citizen. That U.S. citizen child, when 21
years old, may petition for the mother, the father, the siblings and
through the preference system—an interesting issue, one that
again is something we must pursue.

It is not something that I have proposed. It is being proposed by
several persons of both parties on this issue, and I will come back
to that.

I thank the Chairman for your courtesy.
The CHAIRMAN. Thank you, Senator.
Judge, it may be an appropriate time to take a 5-minute break

here, and then we will return. Really, let us make it 5 minutes,
and we will return with Senator Leahy.

Senator LEAHY. Mr. Chairman, is there anything to the rumor
that the reason they are going to me next is that the TV cameras
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had so adjusted their lights for Senator Simpson's head, they want
to be consistent? [Laughter.]

Senator SIMPSON. Why don't you tell them the story about
what

Senator LEAHY. NO, no, I'm not going to do that.
Senator SIMPSON. Then I will. Let me tell you. Mr. Chairman,

you will recall that during
The CHAIRMAN. YOU go right ahead. I never talk about hair or

lack thereof. [Laughter.]
Senator SIMPSON. During a hearing in this committee, a courier

came to the door
Senator LEAHY. YOU don't have to tell this, Alan.
Senator SIMPSON. I think I will. You have told it enough times.

It is very short. It is like war stories, you have to get them out of
the way.

This courier came and said to the person at the door, "I have a
message here for somebody." He said, "Who is it?" He said, "I don't
know. He's tall, bald, homely, and wears glasses." And this guy
looked in and said, "There's two of them." [Laughter.]

The CHAIRMAN. We are recessed for 5 minutes.
[Recess.]
The CHAIRMAN. The committee will come to order.
Welcome back, Judge. We will do another hour and a half. We

will do Senators Leahy, Heflin, and Grassley, and we will recon-
vene tomorrow at 10 o'clock, at which time, if all goes as planned,
I believe the next person will be Senator Specter, I think. I am not
sure. The name plates are not up, but I think that is correct.

Senator Leahy, the floor is yours.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman.
Judge, I was thinking, as I was listening to you, I have had the

opportunity in the years I have been in the Senate, now with your
nomination, which I fully expect will go through the Senate, I will
have had an opportunity to vote on all nine members of the Su-
preme Court. I also will have been in the hearings on eight of
them. That is counting Chief Justice Rehnquist in his capacity as
Chief Justice.

I have an opening statement that I was going to include in the
record as though read, Mr. Chairman.

The CHAIRMAN. Without objection, it will be included.
[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR LEAHY

When you visit the Supreme court, and walk into the courtroom chamber, you
cannot help but be struck by a special authority that exists there. I remember being
affected this way when I was first there as a law student, and I remember feeling
the same way when I was there just a few weeks ago.

The courtroom itself is more cramped than you might expect. It essentially con-
sists of a broad wooden bench, behind which sit the nine justices in their high-
backed chairs. Before the bench is a lectern and tables for counsel arguing cases,
as well as tables for clerks and other court personnel. The rest of the chamber is
devoted to rows of chairs for public seating.

Yet the importance of this room is enormous—one cannot enter that room without
having a feeling about what happens in it. This is where our most precious rights
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