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I am here today with tremendous pride in my former colieague to testify in
support of Sonia Sotomayor to be an Associate Justice of the Supreme Court.
Judge Sotomayor has the extensive experience and the judicial qualities that
make her eminently qualified for this ultimate honor, | wholeheartedly
recommend her to this Committee and to the full Senate, and | look forward to
watching her take her place on the Nation’s highest Court.

| first met Judge Sotomayor in 1992 when she was appointed to the United States
District Court for the Southern District of New York. As the then newest judge in
the storied Courthouse at Foley Square in lower Manhattan, we followed the
tradition of having the newly-minted judge mentored by the last-arriving member
of the bench. Despite the questionable wisdom of this practice, | had the privilege
of serving as Judge Sotomayor’s point of contact for orientation and to help her
get underway as she took on a full, complex civil and criminal case docket.

A few weeks of ‘New Judges School’ sponsored by the Administrative Office of the
Courts does not in any meaningful way begin to prepare a new District Judge for
the unrelenting rigor of conferences, motions, hearings, applications, trials and
other miscellaneous duties—including appeals from the Bankruptcy Court---which
instantly construct what often appears to be an overwhelming schedule for a new
judge. To make matters more challenging, when | was a new judge the Court
followed the tradition of allowing the active judges to select a fixed number of
their pending cases for reassignment to the new arrival.

Into this very pressurized and unforgiving environment, where a new judge’s
every word, decision, writing and question is scrutinized and critiqued by one of
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the harshest, professional audiences imaginable, Judge Sotomayor quickly
distinguished herself as a highly competent judge who was open-minded, well-
prepared, properly demanding of the lawyers who came before her, fair, honest,
diligent in following the law, and with that rare and invaluable combination of
legal intellect and ‘street smarts.’

As | spent a lot of time reading her opinions, observing her in the courtroom
conducting the busy, daily docket of a trial judge, and discussing her cases and
complex legal issues, | was greatly impressed with how quickly she mastered and
employed the critical skills of her new position.

To me, there is no better measure by which to evaluate a judge than the
standards of the former Chief Judge of the U.S. District Court of Minnesota and
nationally renowned American jurist, Edward J. Devitt. A former Member of
Congress and World War 1l Navy hero, Judge Devitt was appointed to the federal
bench by President Eisenhower and became one of the country’s leading trial
judges and teacher of judges. A standard Jury Instruction textbook (Devitt and
Blackmun) as well as the profession’s most coveted award recognizing
outstanding judges, the Devitt Award, bears his name.

I recently had the honor of participating in the dedication of a courtroom named
for Judge Devitt. The judges and lawyers who spoke in tribute to Judge Devitt
very ably and insightfully described the critical characteristics which define and
predict great judges. But rather than discuss Judge Devitt’s many decisions,
particular rulings or the ‘sound bite’ analyses which could have been parsed from
the thousands of compiex and fact specific cases which crossed his docket, they
focused on those ultimately more profound and priceless judicial qualities which
ensure that Article Three judges with lifetime tenure uphold the Rule of Law with
fairness, courage and justice for all.

Teaching hundreds of new American judges over several decades, Judge Devitt
liked to use a ‘nutshell version’ for emphasis and because he always got right to

the heart of things. So he offered three rules:

“1. judging takes more than mere intelligence;
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2. Always take the bench prepared. Listen well to all sides, stay open as
you are listening and recognize any pre-conceptions that you may bring to
the matter, Then, make a decision and never look back;

3. Call them as you see them.”

Sonia Sotomayor would have gotten an ‘A plus’ from the “Judge from Central
Casting,” as Judge Devitt was often called by his peers.

A great part of Judge Devitt’s legacy is his famous “Ten Commandments to Guide
the New Federal Judge,” which he gave me, and which I passed on to Judge
Sotomayor:

1. “Be Kind;

2. Be Patient;

3. Be Dignified;

4.Don’t Take Yourself Too Seriously;

5.Remember That a Lazy Judge Is a Poor One;

6. Don’t Be Dismayed When Reversed;

7. Remember There Are No Unimportant Cases;

8. Don’t Impose Long Sentences;

9. Don’t Forget Your Common Sense; and

10. Pray For Divine Guidance.”

in my brief role as Judge Sotomayor’s ‘second seat’ on the Southern District trial
bench, | probably spent more time with her in those first months than any other
member of our great Court. And t was delighted to observe and conclude that she
exhibited all the desired characteristics that Judge Devitt prescribed for his
‘students.’

Since 1992 | have followed Judge Sotomayor’s career on the bench both as a trial
judge and later as a member of our Second Circuit Court of Appeals. Along with
my former colleague judges and lawyers, we have seen her grow and mature into
a truly outstanding judge, who embodies all of Judge Devitts’s wise counsel and
the most prized characteristics of judicial courage, integrity, intelligence and fair
adjudication of the Rule of Law.
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Judge Sotomayor’s early demonstration of judicial restraint, appropriate
deference to the other two Branches of government and her fidelity to upholding
the rule of law can perhaps best be seen in a 1998 case. Sitting as a District Judge,
she carefully heard a minimum wage lawsuit and, in recognition of the limits of
judicial power, she relied on the statutory text and precedent to reach her
decision: “The question of whether such a program should be exempted from the
minimum wage laws is a policy decision either Congress or the Executive Branch
should make.”

Judge Sotomayor will bring great legal as well as judicial experience to the
Supreme Court and will serve there with distinction in the fine tradition of Judge
Devitt. As the only ‘trial judge’ on the current Court, she will import an immense
wealth of experience which comes uniguely from judges who preside over cases
with witnesses, juries, real time procedural and evidence rulings and the
chatllenging (and unpredictable) dynamics of a trial courtroom. it will also be a
very valuable asset for the Court to have a former criminal prosecutor (it has oniy
one now) who was widely respected by judges, defense attorneys and law
enforcement officers.

Most importantly, Judge Sotomayor will continue to exemplify the ‘Devitt Rules’
we want all our judges to follow, and the courage, integrity and experience
required to protect the Rule of Law. The efforts by some to discredit the Judge are
far afield from the eminent jurist whom | know, and | hope that no Senator will be
misled or motivated by partisan rancor to vote against someone who so fully fits
the measure of what we should want in a Supreme Court justice. | hope you will
consider her nomination expeditiously so she is confirmed and prepared to
participate in the Court’s first session on September 9, 2009.
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