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A church-state evaluation
of the latest nominee
to the U.S. Supreme Court

i

With the Benate Tud ociate Justice nominee Sonia
Sotortayorset to begin July 13, the Baptist Joint Committee for Religious Liberty has been examining
: sues that affect religious

nominated to replace retiring Justice David Souter, author of many important decisions
igious liberty. From the BJC’s perspective, it is important that Souter’s replacement is
and likely to uphold principles of “no establishment” and “free exercise” in ways that
igious freedom protection.

Qver the past decade, the Court has issued splintered opinions in cases applying the Establishment
Clause to allow more government involvement in religion. This includes upholding both government
funding of religious institutions through a voucher program and a permanent religious display on
government property. Int addition, the Court limited the ability of taxpayers to challenge some govern-
mental expenditures that violate the First Amendment. While the Court has properly interpreted fed-
eral statutes that protect the free exercise of religion, concerns remain about the strength of statutory
and constitutional protections for religious practices,

Sotomayor, if confirmed, would join the Court with considerable experience. In addition fo work-
ing as a prosecutor and in private practice, Sotomayor has an extensive record as a federal judge, serv-
ing more than a decade on the 1.5, Court of Appeals for the Second Circuit? after six years as a trial
judge for the U.S. District Court for the Southern District of New York. According to the White House,
she served as a judge in more than 3,400 cases during her tenure on the federal bench.d Among the
s over which she presided, there are several that implicate religious liberty protections, While not
exhaustive, this report is intended to give an overview of Judge Sotomayor’s most significant church-
state opinions, evaluating them through the lens of the BJC's support for religious freedom. Tt is diffi-
cult to predict with any certainty how a judge will perform as a justice on the Supreme Court, but we
review these cases to highlight the importance of courts in upholding religious liberty, to look for clues
about how Sotomayar may approach cases that could come before her if she is confirmed, and to iden-
tify areas that deserve attention during the confirmation hearings, We urge the Senate to exercise due
diligence to ensure that the nominee is well-suited to uphold the Constitution, including its protection
of religious liberty.

Ty

Based on our review of cases in which she authored opinions on religious freedom claims,
Sotomayer’s record, taken as a whole, is commendable. She has written opinions suggesting a strong
willingness to protect free exercise — even in difficult settings such as prisons and in cases where the
retigious practices of plaintiffs are unfamiliar. She has participated in fewer Establishment Clause
cases, but her opinions in that area generally fit within the mainstream of Supreme Court decisions.
Mareover, in a couple of cases where the governing case law was not settled, she accurately predicted
the Supreme Court’s eventual resolution,
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The First Amendment’s guarantee of the free
exercise of religion means generally that govern-
ment should not interfere with religious practice.
The Free Exercise Clause, however, does not pro-
tect religious practice in all instances. The BJC
believes that government should avoid substan-
tially burdening a person’s sincerely held religious
beliefs absent an important governmental interest
that could not be pursued in a less restrictive
manner, and the government should make efforts
to accommodate specific religious needs when it
is feasible to do so. Until 1990, Supreme Court
precedent generally reflected this interpretation of
the Free Exercise Clause, requiring the govern-
ment to pass “strict scrutiny” when it imposed a
substantial burden on religious practice. In other
words, the government had to show that the bur-
den on religion was justified by a competling gov-
ernmental interest that could not otherwise be
met.

In 1990, however, the Supreme Court held by a
narrow majority in Employment Division,
Department of Human Resources of Oregon v. Smith,
494 1.S. 872 (1990), that the Free Exercise Clause
protects much less, and does not require excep-
tions to laws that incidentally burden religion.t
While the Court carved out some situations that
were still entitled to a higher level of protection,
generally the Court made it more difficult for reli-
gious claimants to prevail under the Free Exercise
Clause, leaving the law of religious accommoda-
tions mainly to the legislative branches. Now, free
exercise protection largely depends on the appli-
cation of the Religious Freedom Restoration Act of
1993 (“RFRA"), the Religious Land Use and
Institutionalized Persons Act of 2000 (“RLUIPA”),
and similar statutes at the state level.*

Sotomayor has heard several free exercise cases
involving constitutional and statutory claims.
Although the precise parameters of her free exer-
cise jurisprudence cannot be fully determined
from these cases, her opinions largely are in keep-
ing with the BJC’s support for robust interpreta-
tion of free exercise rights.

In Ford v. McGinnis, 352 F.3d 582 (2d Cir. 2003),6
the Second Circuit considered a case brought hy a
Muslim prisoner claiming a violation of his rights
under the Free Exercise Clause. His claim was
based on the denial of a meal, known as the Eid ul
Fitr feast, which occurs once a year to celebrate

© 3

the completion of Ramadan. The prison had
scheduled the meal after the period prescribed by
Muslim law and tradition to coincide with the
prison’s weekend family visitation,

The district court agreed with prison officials
who argued that the prisoner’s claim lacked objec-
tive religious significance and was too insignifi-
cant to warrant protection. The Second Circuit, in
an opinion by Sotomayor, vacated that ruling.

Importantly, her opinion demonstrates that
proper analysis of a free exercise claim begins
with identification of a sincerely held religious
belief, not with whether an asserted belief com-
ports with a faith’s “actual requirements.”
Controlling Supreme Court and Second Circuit
cases had rejected “the notion that to claim the
protection of the Free Exercise Clause, one must
be responding to the commands of a particular
religious organization.”” The question is not
whether the belief is objectively reasonable, which
would require courts to resolve issues that are
beyond their comipetence, but only “whether a
claimant sincerely holds a particular religious
belief and whether the belief is religious in
nature.”? Sotomayor wrote, “District courts have
no aptitude to pass upon the question of whether
particular religious beliefs are wrong or right.”?
Likewise, she rejected the lower court’s holding
that the denial was a trivial burden on religious
exercise because that conclusion rested heavily on
Muslim cleries who said the observance of the
requested meal was not mandated by the prison-
er’s religion.!® Instead, as Sotomayor explained,
the inquiry should have been whether participa-
tion in the Eid ul Fitr feast was considered impor-
tant to the claimant’s practice of Islam.

Similar concerns appear in a case involving
prisoners that Sotomayor decided as a district
court judge. In Campos v. Coughlin, 854 F. Supp.
194 (S.D.N.Y, 1994), Sotomayor stopped enforce-
ment of new prison directive that prevented pris-
oners from wearing beads associated with their
practice of the Santeria religion, described by the
court as a fusion of native African religions and
Catholicism."t

The case was brought by two New York
inmates who had practiced the Santeria religion
for many years without interference or incident.
At the outset, Sotomayor noted, “This case raises
significant constitutional and statutory issues
about the protections accorded fundamental First
Amendment rights of freedom of religious expres-
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sion in a prison setting. {t underscores the complex
nature and difficulty of accommodating various
religious belief systems and tenets within a prison
system, wherein violence is a real and daily
threat,”12 She recognized explicitly that the plain-
tiffs’ beliefs, even if unfamiliar, deserve First
Amendment protection from overly broad rules
that burden the practice of non-mainstream reli-
gion.

The plaintiffs challenged a new directive pro-
hibiting prisoners from wearing certain religious
articles, including religious beads worn for devo-
tional purposes, unless approved under a lengthy
and invasive administrative process not required
for other religious requests. Prison officials defend-
ed the directive as a protection against gang identi-
fication and violence. They said it did not signifi-
cantly burden the prisoners’ free exercise of reli-
gion because the new rule still allowed them to
possess the beads. According to prison officials,
the tenets of Santeria are satisfied by the mere pos-
session of the beads without wearing them,

Again, this case illustrates that the proper initial
step is evaluating the sincerity of the religious
belief — in this case, the devotional nature of wear-
ing beads. Sotomayor rejected the defendants’
challenge to the sincerity of the prisoners’ beliefs
since it was solely based on the fact that the pris-
oners had identified their religion as “Catholic”
and “Christian,” respectively. Citing Church of
Lukumi Babalu Aye 508 U.S. 520 (1993}, in which
Santeria was described as including Catholic sym-
bols and participating in Catholic sacraments, and
noting the lack of any additional information to
suggest the prisoners were not adherents of
Santeria, Sotomayor accepted that they were sin-
cere in their religious beliefs.”?

While recognizing that security and safety in
prisons constitute compelling governmental inter-
ests, Sotomayor warned that “defendants cannot
merely brandish the words “security’ and ‘safety’
and expect that their actions will automatically be
deemed constitutionally permissible conduct.”
She credited prison administrators’ assertion that
beads are gang identifiers, but held that the testi-
mony on this point was insufficient to justify the
entire scope of the directive. In addition, the prison
officials’ refusal to consider the prisoners’ compro-
mise that they be allowed to wear the beads under
clothing showed that the directive did not further
the state’s interest in the least restrictive manner.t
Sotomayor noted that any enforcement problem
would be the same regardless of what religious

symbol was worn under an inmate’s shirt, so that
no rational distinction could be made between the
beads, which were prohibited, and crucifixes,
which were not. Given the defendants’ failure to
cite any attempted or actual illicit use of Santeria
beads by prison gang members, Sotomayor grant-
ed the prisoners” motion to enjoin enforcement of
the directive.

Also noteworthy is Fifth Avenue Presbyterian
Church v. City of New York, 293 F.3d 570 (2d Cir.
2002}, a case in which the BJC and others filed a
friend-of-the-court brief in support of a church that
provided its property as a place to sleep for “serv-
ice-resistant” homeless persons, Though not its
author, Sotomayor joined the court’s opinion
upholding the church’s free exercise rights, The
church was notified by the City of New York that
it could no longer allow homeless persons to sleep
on the steps, landing area, and adjoining sidewalk
of the church’s property, The city said that the
homeless persons were subject to arrest for non-
compliance. The church sued, claiming violation of
its rights under the Free Exercise Clause, RLUIPA,
and state law, and asked the court to prevent the
city from dispersing homeless individuals sleeping
on church property. The district court granted the
church’s request as to the church steps and landing
but not on the public sidewalks beside the church.
The city appealed, and the Second Circuit affirmed
the district court's ruling.

The decision, which includes reasoning similar
to that put forth in the BJC brief, explains that the
city failed to demonstrate that its interest in pre-
venting the homeless from sleeping on the
chureh’s property was sufficiently compelling to
trump the church’s free exercise rights, and that it
did so in a way that was narrowly tailored. The
panel found the city’s purported interest, enforcing
minimum standards for homeless shelters (raised
for the first time on appeal), to be insufficient.

Another Sotomayor opinion that demonstrates
strong support for free exercise is her dissent in
Hankins v. Lyght, 441 F.3d 96 (2d Cir. 2007). In
Hankins, a minister sued his denomination, claim-
ing that his compulsory retirement at age 70 violat-
ed the federal Age Discrimination in Employment
Act. The trial court granted summary judgment for
the defendant based on the “ministerial exemp-
tion,” a rule grounded in free exercise concerns
that prevents courts from interfering with a
church’s employment relationships with its minis-
ters. In a 2-1 panel decision, the Second Circuit
reversed the lower court, holding that it should
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have applied RFRA to determine whether the
Church was exempt from the application of the
age discrimination law. The case was remanded to
the lower court for further consideration.

A significant point in Sotomayor’s dissent was
her rejection of the majority’s reliance on RFRA.
She rebuffed RFRA’s application for several rea-
sons, including the fact that the denomination had
not invoked it as part of its defense. She also
explained the First Amendment basis for keeping
the federal government out of disputes between
religious organizations and the individuals they
choose to hire or dismiss as spiritual leaders,
drawing on cases that have prevented state inter-
ference with matters of church governance and
doctrine.

Some of the most contentious and closely-
divided Supreme Caurt cases arise under the
Establishment Clause. In these cases, the justices
use various tests to determine whether a govern-
mental action unconstitutionally advances religion.
For the BJC, Establishment Clause cases raise theo-
logical issues as important as the constitutional
questions since we believe individuals and com-
munities should not rely on government to pro-
mote religion. Even where constitutionally permis-

1993), a case that stopped the enforcement of a city
resolution barring fixed outdoor displays of reli-
gious or political symbols in its city parks. The
case was brought by a rabbi whose request to
place a menorah in a city park during Hanukkah
was denied because of the resolution. The rabbi
claimed that the resolution was unconstitutional as
a content-based regulation of speech since the park
had historically been used for all manner of public
demonstrations. His lawsuit asked that the resolu-
tion be declared unconstitutional and that he be
allowed to display the menorah.

Sotomayor found the parks at issue were tradi-
tional public forums and, consequently, any regu-
lation of speech or expressive activity must survive
strict scrutiny. She rejected the City’s claimed
“compelling interest” (a desire to not violate the
Establishment Clause) because the U.S. Supreme
Court had upheld a similar menorah display in
County of Allegheny v. ACLU, 492 U.S. 573 (1989).
She noted further that even if it had been a com-
pelling interest, the resolution was too broad, as it
proscribed both religious and political displays,
the latter of which are not implicated by the
Establishment Clause.

In a later case, Sotomayor wrote the district
court opinion in Mehdi v. United States Postal
Service, 988 E. Supp. 721 {S.D.N.Y. 1997), rejecting
the claims of Muslim plaintiffs who challenged the

sible, government promotion inevitably harms reli-  U.S, Postal Service's refusal to display the Star and

gion, encouraging watered-down religious mes-
sages, rather than leaving refigion to the voluntary
efforts of individuals and houses of worship.
Justice Souter was a significant defender of the
separation of church and state and wrote several
important opinions defending a strong interpreta-
tion of the Establishment Clause.* Sotomayor’s
judicial record includes very little in this area, and
it appears she has never presided over a case deal-
ing directly with government funding of religious
institutions. In two cases, however, she addressed
claims related to religious displays on government
property, both times upholding the displays over
Establishment Clause objections. The BJC does not
disagree with the outcome in these cases, which
are fact-specific and, unfortunately, reveal little
about her overarching view of Establishment
Clause jurisprudence. This leaves questions as to
the criteria she would employ when deciding dif-
ferent variations of Establishment Clause claims.
As a district court judge, she decided Flamer v.
City of White Plains, 841 F. Supp. 1365 (S.D.N.Y.

Crescent alongside Christmas and Hanukkah sym-
bols or to remove any “sectarian symbols from its
holiday displays.” The plaintiffs acted pro se (with-
out counsel) and pursued various overlapping the-
ories of free speech, no establishment, and equal
protection. The case illustrates the highly fact-spe-
cific analysis that is often required in religious dis-
play cases, as well as the complicated doctrine of
“forum analysis” in free speech cases.

Sotomayor granted the defendant’s motion to
dismiss the case. While avoiding a conclusion
about all similar facilities, she rejected the plain-
tiffs’ claim because the post office is a nonpublic
forum, and the agency’s prohibition of seasonal
displays by the public was a “reasonable restric-
tion designed to further its business.” In many
ways Sotomayor’s opinion in this case anticipated
the Supreme Court’s recent ruling in Pleasant Grove
City, Utah, et. al,, v. Summum, 555 US. ___ (2009)
which unanimously rejected a free speech claim to
place a religious monument in a city park where a
privately donated monwment of the Ten
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Conclusi

Commandments stood. Sotomayor explained, “If
the government's speech on its own property by
itself turned that property into a public forum,
virtually all government facilities would become
public fora open for a wide range of expressive
activity. The First Amendment does not require
this.”" Instead, she held the government is speak-
ing on its own behalf - essentially in a commercial
enterprise — and could restrict public displays.

While Sotomayor’s written record raises no red
flags, it also fails to provide complete assurance to
those who are most concerned about our fragile
religious freedom rights. In the free exercise cases,
she displays careful attention to protecting reli-
gious rights, including in prisons where courts
generally give deference to government officials.
Likewise, these cases demonstrate an emphasis on
the importance of assessing the individual’s spe-
cific religious claim. This approach illustrates an

Endnoies

TAlthough the BIC does not endorse or oppose eandidates for office (elected or appointed). we do examine and eritique their church-state records.

expansive view of religious freedom that does not
depend on the approval of the majority. Her reli-
gious display cases demonstrate the fact-sensitive
nature of such disputes, but tell us little about
where she would draw the line between permissi-
ble acknowledgements of religion and unconstitu-
tional displays that send a message of endorse-
ment of religion by the government. Beyond those
cases, her record gives little indication of her
views of the Supreme Court's various
Establishment Clause standards or how she is
likely to decide such cases.

Sotemayor's writings include few if any state-
ments articulating how the First Amendment pro-
tects religious liberty, promotes the voluntary
nature of religion, prevents governmental interfer-
ence in religion and tends to reduce conflict
among religions. Still, her record offers positive
signs that she will be a thoughtful, fair-minded
jurist in protecting religious freedom.

2 The Second Circuit has jurisdiction over Connecticul, Nevs York, and Veyrmaont.
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4 Applying a new, narrow interpretation of the
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Exercise Clause, Swrizh held that the Oregon law disqualifying the plaintiffs from unemploy-
| applicability and. thus. constitutional. The plaintiffs had been terminated for ingesting peyote, a

Free Exercise of Religion. which worked to pass bath RFRA and RLUIPA

6 In response 10 the Senate Judiciary Commitiee’s questionnaire, Sotomayor identified this case as one of the ten most significant cases over which

she has presided,

7 Ford, 352 F2nd at 589, quoting Frazee v Minois Dept. of Employment Security, 489 U.$. 829, 834 (1989).

8 1d. at 590
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11 As Sotomnayor noted in her opinion, the practice of Santeria was the subject of @ Supreme Court case striking down a city ordinance that targeted
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pinion recatied the Supreme Court’s admonition to legislators regarding the Free Exercise Clause: “Those in office must be res-
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15 The opinion rejects “distinctions hetween “traditional’ and *nontraditional religions.” {d. at 208
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Clause bars favoring religion over irreligion, not just promoting one particular religion over others. Similarly, he opined that actual coercion of reli-
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