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SOUTH CAROLINA. 

John E. McLure to be postmaster at Bishopville, in the county 
of Lee and State of South Carolina. 

ARBITRATION TREATY WITH AUSTRIA-HUNGARY. 
Th~ injunction of secrecy was removed January 13, 1905, 

from an arbitration convention between the United States and 
Austria-Hungary, signed at Washington on January 6, 1905. 

S. 3728. An act to provide for the construction and main
tenance of roads, the establishment and maintenance of schools, 
and the care and support of insane persons in the district of 
Alaska, and for other purposes ; 

S. R. 24. Joint resolution authorizing the Secretary of War 
to receive for instruction at tile Military Academy :;tt West Point 
Luis Bogran H., of Honduras ; and 

S. R. 78. Joint resolution authorizing the Secretary of War 
to receive, for instruction at the .Military Acad~my at West 
Point, Frutos Tomas Plaza, of Ecuador. 

ARBITRATION-TREATY CONVENTIONS. MESSAGE FROM THE PRESIDENT OF THE UNITED STATES. 
The injunction of secrecy was removed January 13, 1905, Sundry messages, in writing, from the President of the United 

from arbitration conventions between the United States and States were communicated to the House of Representatives by 
Great Britain, Portugal, France, Switzerland, and Germany. Mr. BARNES, one of his secretaries. 

ARBITRATION TREATY FOR PECUNIARY CLAIMS. 
The injunction of secrecy was removed January 13, 1905, 

from a treaty of arbitration for pecuniary claims, signed at the 
City of Mexico on January 30, 1902, by the delegates of the 
American republics to the Second International Conference of 
American States. 

HOUSE OF REPRESENTATIVES. 
FRIDAY, J an'ltary; 13, 1906. 

The House met at 12 o'clock noon. 
Prayer by the Chaplain, Rev. HENRY N. CoUDEN, D. D. 
The Journal of the proceedings of yesterday was read and 

appro-ved. 
MESSAGE FROM THE SENATE. 

A message from the Senate announced that that body had 
passed the following resolution; in which the concurrence of 
the House of Representatives was requested: 

Senate concurrent resolution 92. 
Resolved. by the Senate (the House of Representatives concurring), 

['hat there be printed in paper covers, at the Government Printing 
Office, 5,500 additional copies of the annual report of the Commis
sioner-General of Immigration for the year ending June 30, 1904, with 
illustrations, of which 1,000 shall be for the use of the Senate and 
2,000 -tor the use of the House of Representatives, and the remaining 
2,500 copies shall be delivered to the Bureau of Immigration for dis
tribution. 

The message also announced that the Senate had passed the 
following resolution: 

ResoZ·ved, That the Secretary be directed to reguest the House of 
Representatives to return to the Senate the bill (S. 5359) to amend 
an act to regulate the practice of medicine and surgery, to license 
physicians and surgeons. and to punish persons violating the pro
visions thereof in the District of Columbia, approved .Tune 3, 1896. 

The message also announced that the Senate had disagreed 
to the amendment of the House of Representatives to Senate 
concurrent resolution No. 91, had asked a conference with the 
House on the disagreeing votes of the two Houses thereon, and 
had appointed Mr. PLA!T of New York, Mr. ELKINS, and .Mr. 
GoRMAN as the conferees on the part of the Senate. 

The mes age also announced that the Senate had passed bill 
of the following title; in which the concurrence of the House 
of Representatives was requested: 

S. 6057. An act making Sherwood, N. Dak., a subport of 
entry. 

'!'he message also announced that the Senate had passed 
without amendment bill of the following title: 

H: R. 15320. An act to amend "An act to regulate the practice 
of medicine and surgery, to license physicians and surgeons, 
and to punish persons violating the provisions thereof in the 
District of Columbia," approved June 3, 1896. 

ENROLLED BILLS SIGNED. 
Mr. WACHTER, from the Committee on Enrolled Bills, re

ported that they had examined and found truly enrolled bills 
of the following titles; when the Speaker signed the same: 

H. R. 1513. An act for the relief of the estate of George W. 
Saulpaw; 

H. R. 6351. An act to pay J. B. McRae $99 for services as 
hospital stewal'd, etc.; 

H. R. 15981. An act to amend an act entitled "An act to 
authorize the Pearl and Leaf Rivers Railroad Company to 
bridge Pearl River, in the State of Mississippi;" 

H. R. 15606. An act to authorize the county of Itawamba, in 
the State of Mississippi, to cbnstruct a bridge across the Tom
trigbee River near the town of Fulton, in the said county and 
State; and 

n. R. 15810. An act to authorize Caldwell Parish, La., to con
struct a bridge across the Ouachita Ri-ver. 

The SPEAKER announced his signature to enrolled bill and 
;Joint resolutions of the following titles : 

SE:~ATE BILLS REFERRED. 
Under clause 2 of Rule XXIV, Senate bills of the following 

titles were taken from the Speaker's table and referred to their 
appropriate committees, as indicated below: 

S. 6270. An act directing the issue of a check 1n lieu of a lost 
check drawn in favor of W. W. Montague & Co., of San Fran
cisco, Cal.-to the Committee on Claims. 

S. 6057. An act making Sherwood, N. Dak., a subport of en
try-to the Committee on Ways and .Means. 

S. 5798. An act to extend the time for the completion of a 
bridge across the Missouri River at Yankton, S. Dak.-to the 
Committee on Interstate and Foreign Commerce. 

Senate concurrent resolution 92: 
Resolved. by the Senate (tl~e House of Representatives concurring), 

That there be printed in paper covers, at the Government Printing 
Office, 5,500 additional copies . of the annual report of the Commis
sioner-General of Immigration for the year ending June 30, 1904, with 
illustrations, of which 1,000 shall be for the use of the Senate and 
2,000 for the use of the House of Representatives, and the remaining 
2,500 copies shall be delivered to the Bureau of Immigration for dis
tribution-
to the Committee on Printing. 

Also: 
Resolved, That tne Secretary be directed to request the House o:f 

Representatives to return to the Senate the bill (S. fi359) to amend "An 
act to regulate the practice of medicine and surgery, to license physi
cians and surgeons, and to punish persons violating the provisions 
thereof in the District of Columbia," approved June 3, 1896--
to the Committee on the District of Columbia. 

THE PH.ll.IPPINES. 
Mr. COOPER of Wisconsin. Mr. Speaker, I ask unanimous 

consent for the present considera-e.on of the bill H. R. 14623, 
the Philippine bill, which comes back here from the Senate with 
amendments. The Committee on Insular Affairs have had it 
under consideration and report it back with instructions to me 
to ask for a conference on the disagreeing votes of the two 
Houses. 

The SPEAKER. The gentleman from Wisconsin asks unani
mous consent to consider a bill of which the Clerk will report 
the title, with a view to moving nonconcurrence in the Senate 
amendments and asking for a conference. 

The Clerk read the title of the bill, as follows: 
A bill (H. R. 14623) to amend an act approved .July 1, 1902, en

titled "An act temporarily to provide for the administration of the 
affairs of civil government in the Philippine Islands, and for other 
purposes," and to amend an act approved March 8, 1902, entitled "An 
act temporarily to provide revenue for the Phillppin~ Islands, and for 
other purposes," and to amend an act approved March 2, 1903, en
titled "An act to establish a standard of value and to provide for a 
coinage system in the Philippine Islands," and to provide for the more 
efficient administration of civil government in the Philippine Islands, 
and for other purposes. 

The SPEAKER. Is there objection? 
Mr. GAINES of Tennessee. Mr. Speaker, just a moment I 

want to ask the gentleman in charge of the matter to what ex
tent and why the metric system has been adopted for the 
Philippines? We have the matter now pending before the Coin
age Committee, in its relation to this country, and there has been 
a great deal of opposition to it. Now, as we are Americanizing 
those islands, I should like to know why it is that either the 
House or the Senate has injected that system into this bill. 

Mr. COOPER of Wisconsin. Mr. Speaker, that matter can 
not go into conference, because it has been agreed upon by the 
two Houses; but in reply to the question of the gentleman from 
Tennessee, I will say that that amendment was made upon the 
urgent recommendation of the Philippine Commission. The 
arbitrary substitution of our system of measurements over 
there, in a country that for three hundred years or more has 
been accustomed to nothing except the metric or Spanish system, 
would lead to endless confusion, and they wish to have the right 
to continue the use of what 99 per cent of the people in the 
islands are accustomed to, and only accustomed to. But be that 
as it may, .the amendment has passed both Houses and is not 
now a proper subject of conference. 
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The SPEAKER. Is there objection? 
There was no objection. 
Mr. COOPER of Wisconsin. I moye that the House non

concur in the Senate amendments, and ask for a committee of 
conference on the disagreeillg votes of the two Houses. 

The motion was agreed to ; and the Speaker announced as 
the conferees on the part of the House, Mr. CooPER of Wiscon
sin, Mr. TAWNEY, 1\Ir. CRUMPACKER, Mr. JONES of Virginia, and 
Mr. MADDOX. 

ORDER OF BUSINESS. 
Mr. SULLOW AY. Mr. Speaker, under the rule certain mat

ters on the Private Calendar are in order for to-day. I ask 
unanimous consent that to-morrow may be substituted for to
day. 

The SPEAKER. The gentleman from New Hampshire asks 
unanimous consent to substitute to-morrow for to-day for con
sideration of bills on the Private Calendar relating to pensions. 
Is there objection? · 

There was no objection. 
l\Ir. J..JITTLEFIELD rose. 
The SPEAKER. The Chair will say to the gentleman from 

1\Iaine that there are two or three minor matters that probably 
can be disposed of in five minutes, if the gentleman will yield. 
- 1\Ir. LITTLEFIELD. That is entirely agreeable, Mr. 

Speaker, as far as I am concern~d. 
CLERK TO COMMITTEE ON ENROLLED BILLS. 

l\Ir. HILDEBRANT. ~lr. Speaker, I present the following 
privileged report on House resolution 385 : 

The Clerk read the resolution, as follows : 
Resolved, That the chairman of the Committee on Enrolled Bills is 

hereby authorized to appoint two additional clerks to said committee, to 
be paid out of the contingent fund of the House at the rate of $6 per 
day each for the remainder of the present Congress. 

The question was considered, and the resolution was agreed to. 
REPRINT OF H. B. 7041. 

Mr. BATES. Mr. Speaker, I ask unanimous consent for the 
reprint of the bill (H. R. 7041) relating to liability of common 
carriers by railroads in the District of Columbia and Territories 
and common carriers by railroads engaged in commerce between 
the States and between the States and foreign nations to their 
employees. 

'l'be SPEAKER. The gentleman from Pennsylvania asks 
unanimous consent for the ~print of House bill 7041. Is there 
objection? [After a pause.] The Chair bears none. 
AMENDMENT TO SECTION 858 OF THE REVISED STATUTES, RELATING 

TO THE ADMISSffiiLITY OF CERTAIN EVIDENCE. 
Mr. PERKINS. Mr. Speaker, I ask unanimous consent for 

the present consideration of the bill (H. R. 13772) to amend sec
tion 858 of the Revised Statutes of the United States. 

The SPEAKER. The Clerk will report the bill. 
The Clerk read as follows : 
Be it enacted, etc., That section 858 of tlie Revised Statutes of the 

TJnited States be, and the same is hereby, amended so as to read as 

fo~J.osic: 858. The competency of a witness to testify in any civil 
action, suit, or proceeding in the courts of t~e Uni.ted S~ates shall be 
determined by the laws of the State or Terntory m whtch the court 
is held: Provided, hm.oever, That no witness shall be excluded in any 
action, suit, or proceeding on account of color." ~ 

The following committee amendment was read: 
Strike out the following words, beginning on line 9 : •rpt·ovided, how· 

ever, That no witne.ss s.~all be excluded in any action, suit, or proceed
ing on account of color. 

1\lr. WILLIAMS of Mississippi. I would like to ask the gen
tleman from New York what change that amendment makes. 

1\Ir. PERKINS. It makes no change in the law. The Com
mittee on the Judiciary thought that the provision should be 
retained in the general statute, which refers to the color, and 
that it ought not to be put in this. 

Mr. S'l'EPHENS of Texas. I would like to ha\e the bill 
read. 

'l'he SPEAKER. The bill bas been read, and the Clerk will 
read the amendment. 

The Clerk again read the amendment. 
1\fr. STEPHENS of Texas. Mr. Speaker, I would ·like to in

quire whether that is not the law at the present time? 
1\fr. PERKINS. It is the law at the present time, and for that 

reason the amendment was offered by 1\Ir. DE ARMOND, of the 
Judiciary Committee. This being a general provision, it was 
thought not proper in a special bill to amend this one section of 
the statute, to add on that provision. It was thought to be un
nece sary, and, because unnecessary, it was not desirable. 

l\Ir. STEPHENS of Texas. I think it should go out, and I 
have no objection. · 

The amendment was agreed to. 

The bill was ordered to be engros~ed and read a third time, 
was accordingly read the third time, and passed. 

On motion of Mr. PERKINS, a motion to reconsider the last 
vote was laid on the table. 

IMPEACHMENT OF JUDGE SWAYNE. 

[Mr. LIT'l'LEFIELD addressed the House. See Appendix.] 
Mr. PALMER. Mr. Speaker, I yield such time as be may 

desire to the gentleman from Massachusetts [1\Ir. PowERs]. Be
fore he begins, I would like to inquire bow much time bas been -
consumed on the other side and how much time has been con
sumed on this side. 

The SPEAKER pro tempore. The gentleman from l\Iaine 
[Mr. LITTLEFIELD] has consumed four hours and twenty-five 
minutes, and the · gentleman from Pennsylvania, 1\fr. PALMER, 
bas consumed one hour and forty minutes. 

Mr. POWERS of Massachusetts. Mr. Speaker, this House 
has been entertained and instructed by two very able speeches. 
One was made by my friend the gentleman from Pennsylvania 
[Mr. PALMER] and the other by my friend the. gentleman from 
Maine [1\fr. LITTLEFIELD]. '£he former filled for years, with 
credit and distinction, the great office of attorney-general for the 
Commonwealth of Pennsylvania, and the other gentleman filled, 
with equal honor and distinction, the great office of attorney
general in his own State. These gentlemen have carefully 
studied the evidence before the House in this impeachment pro
ceeding, and it is entirely evident from the speeches that they 
have made that they have reached diametrically opposite con
clusions upon all the articles but three. I am reminded of the 
story that they tell of the jury that came in and reported a dis
agreement. The court criticised the jury, saying that they ought 
to agree, that there had been a careful trial. The foreman then 
arose and said: "Your honor, how can you expect this jury to 
agree upon the evidence when the opposing lawyers who have 
given months of study to the question could not agree upon the 
evidence?" So I say, Mr. Speaker, that when the. e two distin
guished gentlemen reach diametrically opposite conclusions it is 
well for us to undertake to determine for ourselves what this 
case really is. I regret, Mr. Speaker, that the gentlemen who 
have spoken to this House haye shown a little too much zeal and 
a little too much partisan spirit in the discussion of a great 
judicial question. I can not but feel that this House under the 
debate, so far as it has proceeded, bas proceeded under a miscon
ception of its present duty. Now, what are we considering at this 
time? We are certainly not considering the question w bether 
Judge Swayne ought to be impeached, because we have co:a
sidered that question already and we have voted upon it, and 
this House stands committed to the proposition that Judge 
Swayne ought to be impeached. Why, 1\Ir. Speaker, on the 
13th day of December, after debate, after careful examination 
of tbe evidence-and the evidence before the House at that 
tin1e was exactly the same evidence which is before the Hou e 
at the present time-the House reached the conclusion that the 
resolution of impeachment ought to be voted, and we appointed 
a committee, and that committee notified the Senate that we 
had passeu the articfes of impeachment. At the time we gave 
notice that we bad voted to impeach the re pondent we notified 
the Senate that we would in due time present to them articles 
of impeachment. 

Mr. PALMER. :Mr. Speaker, I ask for order. 
The SPEAKER pro tempore (Mr. CoNNER). Gentlemen, this 

matter under discussion is one of great importance and it 
is due to those who de ire to bear that they should not be dis
turbed by those desiring to converse. We must have order, 
and gentlemen not desiring to cease their conversation will 
please retire to the cloakroom. • 

Mr. POWERS of Massachusetts. After the notice given by 
this House to the Senate we voted a resolution for the appoint
ment of a select committee of seven to complete the pleadings 
in this case, and that committee having performed its duty has 
made a report We have reported twelve articles of impeach
ment, twelve distinct charges, twel\e counts under the indict
ment. 

Now, what is tbe purpose of the debate at the present time? 
Is it for the purpose of determining whether or not Judge Swayne 
is guilty and ought to be impeached? "'\Ve have passed upon that 
question already, and we are now to determine the form of trial 
which is to take place before the proper tribunal ordained by 
the Constitution. In other words, we have met in conference 
for the purpose of determining -what shall be the form of the 
pleadings under which trial shall proceed. I assume that every 
gentleman present wiJl agree that those pleadings ought to b& 
in such .form as to afford a fair trial both to the petitioners and 
the respondent, and I assume that every gentleman present will 
agree that those pleadings ought to be in such form as to deter-
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mine the important question being agitated in this controversy that the difficulty in which the committee in'rolves us by bring
between the people of the United States and Judge Swayne. ing -proceedings in this form, and should we not have the spe-
1\lore than that, Mr. Speaker, we are not called upon at the ciiic charges -voted on before formally impeaching before the bar 
present time to discuss. Now, when ·the resolution was ¥oted of the Senate! 
we did not undertake to pass upon any article of impeachment Mr. POWERS of Massaehusetts. The answer to that, :Mr. 

:A great majority of this House-a majority so la.rge that .a Speaker, ·is that the committee has followed exact precedents
'division w not called for-voted the resolution of impeach- the precedent in the Peck case has been followed 1n this case
ment, and they did that, I assume, upon the printed evidence and apparently the precedents have been the same in this conn-
then before the House, and that is the 'Ori\y evidence properly try as in Great Britain as to method of proceeding; and when we 
.before the House to-day. Now, some of us may have voted in ha-ve an i.Illi)eachment trial of .a judge 1:>nly once in seventy-fotir 
fuvor of impeachment because of the contempt cases; some of years it becomes pretty important to follow precedents, and that 
·us may have vote.d for impeachment by reason of the nonresi- is what we have rlone in this .case. Now, I do not agree with 
dence charge; some of us may have voted for impeachment by my friend from Iowa [Mr. LACEY] that the present situation in 
reason of the ~rge with reference t\} the appropri.ati1:>n of the · any way embarrasses us. We have voted that upon that evi
property of the bankrupt railroad; others m-ay .have voted on dence Judge 'Swayne ought to be impeached. and, therefore, we 
account of the faJse certifications. .r,.ow, I care not what par- have voted impeachment. Now, tbe .only thing we are attempt
ticular part of that evidence influenced the vote of Members . ing to do is to frame articles which are in the nature of plead
of this Honse. This House said, by a large majority., that the ings, or, if you please, counts under an indictment, by whlcb 
evidence contained in this volume justi.fied the passage ·Of the the great questions of controversy out of which has grown this 
resolution of impeachment Now, suppose it should appear., and impeachment, in consequence of which the House has voted this 
that is a probable .case-- impeachment, shall be put in proper form. 

The SPEAKER pro tempore. Will the gentleman suspend I think, Mr. Speaker, that tbis House will agree that we owe 
a moment? A personn.l request has been made by your presidipg that to the respondent, and that we owe that to the petitionerB, 
officer to have gentlemen refrain from conversation in the Cham- because I take it that Judge Swayne has neyer asked my friend 
ber. '.rhere are those here who desire to hear this discussion, from 1\!aine {Mr. LITTLEFIELD] or my friend from California 
.and I ask of you, gentlemen, that yon will accord to the :SPeaker {Mr. GILLETT] to undertake to shut out a hearing upon those 
the hearing to which he is entitled. [Applause.] four important matters which .are -covered by the nine articles 

Mr. POWERS of Massachusetts. Now, suppose it should ap- of impeachment beginning with article 4. If Judge Swayne 
pear that there is not a majority of this House in favor of any is to go to trial he wants to be tried upon the great questions 
'One article before it. That is, suppose it shOuld appear that a in controversy which have arisen in his own district. He does 
majority of this House think that the l."espondent ought not to not want to be tried upon a question which no more :affects the 
be impeached on the nonresidence clause, ought not to be im- people of his district than it affects the people of my judidal 
peached upon the false certification clause, and ought not to be district in Massachusetts. If he is to be tried at all, he wants 
impeached on any one of the twelve articles now before the to .be tried upon these questions whieh have been agitating the 
House. Now, suppose we reach that eonclnsio.n. Where does people of his .district for many years. 
that leave us? It leaves us in the position of having im- Now, it strikes me, .Mr. Speaker, that what bas embarrassed 

1peaclled Judge Swayne and of depr;iving hiin .of the .right of this House in this debate is the fact that the committee taking 
trial. Because that trial can not go forward until these plead- this testimony saw fit to extend that generous treatment which 
lngs are completed. Now, would that be fair to the respondent; it did extend to the respondent You . will bear in mind that 
would it be fair to the petitioner.s1 and . the petitioners are the the respondent was not entitled to give evidence in this ex parte 
~erican people? On tbe other hand, are we not committed to hearing. He was not entitled to be represented by counsel, 
to the proposition of framing such pleadings as 'Shall try the and in no case ean you find in the hnpeachment trials of tbis 
important issues in the controversy? Well, now, your commit- emmtry where .a t"espondent was ever -permitted to go before 
tee in making this report reached the conclusion that there were a grand jury that was framing an indictment and attempt to 
:five important matters of controversy, and we took those D.ve persuade them from framing the indictment whlch was under 
matters and we covered them by twelve ditferent articles. Now, consideration. Tha.t was not the case of Pickering, who was 
it is a fair question before this House as to the form of these impeached, nor the case ·Of Peck, who was impeached, and 'it 
Articles, that is the question of pleadings, and everybody of is not the usual case ln the criminal procedure of this country. 
this Honse, the House being committed to impeachment, of And yet my friend from Pennsylvania [Air. PALMER], my 
course is anxious that the pleadings should be in proper form, friend from. Alabama [Mr. CLAYToN], and my friend from Cali
and I assume that every Member of this House is anxious that fornia [Mr. GILLETT], who made up that select committee, being 
the trial, if a trial is to be had. shall be a fair trial by which fair-minded men, said, "We wiil give the same opportunity to 
the great subject of contro-versy between the people and the re- the respondent as we gi-ve to the petitioners." So he appeared by 
spondent shall be fully at issue with the .opportunity for the eonnsel. He gave eYidence and they permitted him to file 
Senate to determine upon ·all those great questions of contro- letters that he had received from people, letters which he had 
versy. I agree, Mr. Speaker, thnt we might properly perha-ps received long before there w.as any discussion or .agitation over 
have brought before the Honse other subjects upon wbich there this question in his district. He filed letters of recommenda
-was evidence, but to my mind we have brought before tb:is tion, letters which were written to President McKinley. He 
House the :five matters of the largest importance. Now, sup. was allowed to say that 1m had been recommended for a posi
pose th.at it should appear after discussion and vote that this tion on the Supreme Bench of the United States. He was al
Honse decides in favor of the first three articles and no other. lowed on two occasions-and I thlnk o0n three-to make long 
I would like, Mr. Speaker, to have this House consider what speeches before the committee, and the committee treated those 
position it would be in in that event In other words, we de- speeches as evidence. Why, I never heard of such generosity 
cide that the respondent shall go to trial npon those three before toward an accused. a:nd the very fact that they permitted 
articles which relate to the false certificationsofexpense. Well, tbe respondent to do that has in-volved this House in a _con
now, you bear in mind. Mr . .Speaker, that the piece of evidence troversy as to whether he is guilty or not. I think that the 
upon which that charge was founded was discovered by accl~ committee .attempted to do too much. They attempted to per
-dent during the investigation. form not only the duty imposed upon this House, but they at-

It has .never been a question of controversy between the peo- tempted to perform the duties imposed upon the Senate. In 
pie of the northern district of Florida and Judge Swayne. It other words, they undertook to determine whether he was 
was something that was discovered .in the eom:.se of the in-vesti- guilty on these several counts, and they heard. I tbink, quite 
,gation as it went forward. In other wurds, if we adopt those as much testimony from the respondent as they heard fr:.Om 
:first three articles and reject all the others, we -go to trial upon the petitioners. 
1ssues which nave never been agitated ln the State of Florida. Now, the effect of that was it has thrown into this House a 
1What kind of a position does that lea¥e us ln? debate upon the merits, somethUlg that 'US never contemplated 

Mr. LACEY. Is not the logical result- of the g:entleman's in impeachment proceedings, :and so my friend from Maine gets 
suggestion that we ought to have had these articles brought in up and says the respondent says so and so. The respondent 
and have agreed on some of them before impeaching a.t all? In was permitted to give .an explanation of why he did this thing, 
otller words, has not the committee put the cart before the and he was pennitted to explain his conduct years after he had 
horse? For instance, one-fifth of all the House :is in favor 'Of taken action upon this thing and that. And yet in spite of all 
the impeachment on <me item and four-fifths are against it; one- that my zealous friend from ·Maine makes a speech TUll!ling 
fifth are .in fayor of impeaching on the next item and t'our-fif;ths through something like four hours, and by insinnati{)lls and in
ll,re against lit, and s~ on clear through, followed by a unanimous nuendoes charges the committee with being unfair to the re· 
vote in favor of impeachment, but divided up into ::five sections, spondent . Why, the fact is we, who represent the people of the 
the House against impeachment on nine of them.. _ Now., is .not United States, have the right to criticise this . .committee fur 
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having treated the right of the petitioners in the manner in 
which they did. If there were no evidence before this House 
except that which came from the petitioners, do you suppose 
this House would hesitate for a moment upon any of the arti
cles now under consideration? The very reason why we do 
hesitate is because the committee has brought before this 
House evidence from witnesses they had no right to examine 
in an ex parte proceeding of this kind. 

I do not propose, Mr. Speaker, to go into a discussion of the 
merits of this controversy. I take this position, and I ask the 
Members of this House to carefully consider that position and 
see whether or not I am right I take the position that the 
only question before this body is putting the pleadings into 
proper form. I take the position that this House has no right 
to pass upon the question whether Judge Swayne is guilty or 
innocent under any one of these articles. It is purely a ques
tion of probable cause, and upon the evidence submitted we 
have arrived at the rational belief that the resolutions of im
peachment are justified. I, for instance, have reached that 
conclusion, I will say, upon the contempt charges; some other 
1\fember has reached it upon some other charge; but the body 
as a whole has said that the entire evidence justifies the im
peachment, and the House has voted impeachment 

Now, the duty of this House is to so frame the pleadings 
that the important charges and allegations contained in the 
evidence shall be in a proper, regular form, so that the re
spondent and the petitioner may have a fair trial before the 
Senate of the United States. 

Now, Mr. Speaker, with all seriousness, I ask this House if 
there is any other question before it. Why, you may take the 
Peck ease-l was looking at it only this morning-and after 
they voted the impeachment they got together as to the form of 
the articles, and they discussed amendments as to the articles, 
but they did not discuss the merits of the articles ; and you will 
find that to be the ~arne in the Pickering case; and you will find 
it to be the same in the Belknap case, which was the last case 
of impeachment tried before the Senate. 

We have started off upon an entirely different plan. We have 
undertaken to try, and my friend from Pennsylvania in his 
argument was undertaking to prove, that upon all this evidence 
respondent was guilty upon every charge. .My friend from 
Maine undertook to prove that he was not guilty of nine of 
these charges, and then said he had doubt about the charge 
which he had reported in favor of some tim~ ago. Why, if we 
are going to discuss the merits of this case, I do not imagine 
that there will be any revision of the tariff at the present ses
sion. If this debate is to go on in an unlimited manner, so that 
Members may make speeches of four and five hours, and that 
every man may state his own views--

1\fr. PARKER. Will the gentleman permit an interruption? 
J4r. POWERS of Massachusetts. I yield to the- gentleman 

from New Jersey. 
Mr. PARKER. Does not the gentleman think that the four 

hours spent by the gentleman from l\Iaine were well spent in 
elucidation of the evidence? • 

Mr. POWERS of Massachusetts. In reply to that I will say 
that if the question before this House is the guilt or innocence 
of the respondent upon all these articles, it is well spent; if it 
is not the question before this House, it is thrown away. 

Mr. PARKER. Is it not a fair thing to discuss whether a 
man may honestly be charged with different things-different 
things alleged to be crimes and misdeameanors? We all know 
that different things did not come up in either the Peck or Bel
knap case. Was it not in each a single thing-in the Belknap 
case the taking of money, and in the Peck case for contempt in 
one case? 

Mr. POWERS of Massachusetts. In the Belknap case several 
reasons, and in the Pickering case one. 

Mr. PARKER. Of the same character? 
Mr. POWERS of Massachusetts. Why, substantially the 

same character. The difference in the case of Pickering, I as
sume, was the difference between intoxication on the bench and 
when he failed to protect the right of some client by reason of 
refusing him a fair trial. It seems as if that was rathe1; some
what different. [Laughter.] 

Mr. COOPER of Pennsylvania. Mr. Speaker, do I under
stand the gentleman to say that this is the only instance in 
which a defendant has been given the right to be heard? 

Mr. POWERS of Massachusetts. I K:now of no other in
stance. 

Mr. COOPER of Pennsylvania. Do you know whether or 
not the right was refused in any other instance? 

Mr. PALMER. Yes; certainly . 
.Mr. POWERS of .Massachusetts. I will not undertake to 

say whether application was made and refused. I think this is 

the first case where the accused person e;er had the assurance 
to appear by counsel and ask to be heard before what prac
tically amounts to a grand jury. 

Mr. COOPER of Pennsylvania. The gentleman will recog4 

nize this, that the precedent whether or not the accused had the 
right to be heard by counsel would establish the views of this 
body upon the trial of cases of this kind, if they had been re
fused. 

Mr. POWERS of Massachusetts. I believe we are bound to 
consider the evidence that is before us. 

1\fr. COOPER of Pennsylvania. Is not this an extraordinary 
remedy that is being sought by the people here? 

1\fr. POWERS of Massachusetts. It is the remedy which is 
provided by the Constitution. The Constitution provides that 
every judge shall hold his term of office during good behavior. 
Now, the only way by which you can test the question whether 
he has been guilty of bad behavior is by an impeachment trial. 
Take the case of a lawyer. If a lawyer is guilty of misbe
havior, he is summarily disposed of and disbarred by the court. 
If a judge holding a tenure of office, such as a Federal judge 
holds, is guilty of misbehavior, the law permits the people to 
have that misbehavior examined only in one way, and that is by 
an impeachment proceeding. 

Mr. COOPER of Pennsylvania. 'Vhat I wish to get at is 
this: If this is an extraordinary remedy, does it not place upon 
the people who are seeking this remedy the burden of establish· 
ing their case? 

1\fr. PO,VERS of :Massachusetts. It certainly does. 
Mr. COOPER of Pennsylvania. Then, doe it not require 

more than the est.:'lblishment of a probable cause, which I under
stand your position to be? 

1\fr. POWERS of Massachusetts. I doubt if it requires any 
more than what is called a" probable cause." I do not see why 
a judge should stand in any different position than any other 
citizen upon the question of crime. In other words, all that we 
are bound to show is probable cause that the accused is guilty 
of the offenses -charged in, the different articles. That has been 
stated in another way. It was stated in the Peck case that 
what the House should find was that the evidence justified a 
rational belief that he was guilty. 

But let me say in connection with -this, that when this case 
reaches the Senate it is not to be tried upon the same testimony 
that has been presented before this House. There is no part 
of this testimony in the form in which it now is that can be 
used in the Senate. It will be determined upon new te tirnony, 
oral testimony. Different witnesses, possibly witnesse entirely 
outside of those that testified here will testify there and testify 
orally. The only question for us to make up our minds on is 
what pleadings are necessary. 

Mr. GAINES of West Virginia. Will the gentleman from 
Massachusetts yield to me for a minute? 

1\fr. POWERS of Massachusetts. Let me finish this sentence 
and then I will be glad to. Having voted the impeachment, 
what pleadings are necessary in order to give a fair trial upon 
the important questions in controversy. I will now yield to 
the gentleman from West Virginia. 

Mr. GAINES of West Virginia. I w.ould like to ask the 
gentleman whether he or the committee have given any atten
tion to the effect on this impeachment trial if it should not be 
concluded in the Senate before the 4th of 1\farch? Does an 
impeachment determined upon and entered upon by one Con
gress continue upon the expiration of that Congress? And if 
the Senate, proceeding to try this case de novo, hearing all the 
evidence, perhaps going into more detail than this House, 
should not have time at this session or before the 4th of 
1\Iarch to conclude the hearing or reach any determination, 
what w.ould be the effect? 

Mr. POWERS of Massachusetts. I will say to my friend 
from West Virginia, that my understanding of the law is that 
whenever the respondent is once before the Senate, he is before 
what is known as the impeachment court, and that court con
tinues until the trial is completed; and the change in the Sen
ate which will take place on the 4th of March in no way affects 
the court as it is constituted to try it. It is true that new mem
bers may come into that court, and when they come in, if they 
ha;e not taken the oath, they must take it; but that constitutes 
a court and continues as a court until the trial is completed. 
That is my understanding. 

Mr. GAINES of West Virginia. If the gentleman will per
mit me, there seems to me to be no question that the court 
continues, for . the Senate is a continuing body ; but suppose, 
for instance, the House appoints certain managers to present 
the articles of impeachment. The managers appointed by the 
present House may not be Members of the next. 

Mr. PALMER. Then the House will appoint some more. 
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Mr. GAINES of West Virginia. Can the action of this Con

gress bind the succeeding one? I am asking only for informa
tion. 

Mr. POWERS of Massachusetts. I will say to my friend 
that my understanding is that if there should be any managers 
appointed at this session of Congress and the trial should not 
be completed and the managers should go out, then this House 
may appoint other managers to take their place., just the same 
as if you start a trial and your district attorney gets removed 
or dies in office, the next district attorney takes it up and car
ries it on. I think that is the situation. 

Mr. OI.JMSTED. Will he gentleman permit me to interrupt 
him for a moment? 

Mr. POWERS of Massachusetts. Certainly. 
Mr. OLMSTED. Not for the purpose of embarrassing or 

taking issue with him at all, but for information. I quite 
agree with the gentleman that the House having voted for im
peachment, the proper question now before it is as to the 
proper framing of the articles of impeachment. I expect to 
vote for most, and perhaps all, of these articles submitted, but 
there is one of them concerning which I have some question, 
and it is as to that that I wish to ask the gentleman from Mas
sachusetts. 

The fourth article charges that said Charles Swayne having 
been duly appointed, etc., did unlawfully appropriate to his 
own use without making compensation to the owner a certain 
railway car, and that it was provisioned, etc., and that he took 
that car and provisions under a claim of right for the reason 
that the same was in the handS of a receiver appointed by him. 

Now, in the first place, I labor under the impression, gathered 
somewhere in this record, that · the receiver was appointed by 
Judge Pardee, but I am not sure that I am right. Further, it 
seems to me that the evidence shows that he did not at the 
time appropriate this car violently or forcibly under a claim 
of right, but the evidence shows, on page 502, that the receiver 
sent it to him at his own instance-that is, the instance of the 
receiver. 

Now, there is some evidence that ten or twelve years after
wards, the judge being asked about that, did say that he 
thought he had a right to use it because it was in the hands of 
the court, which had charge of the receiver. Is it entirely 
accurate and fair to the judge to say that he appropriated at 
that time that car and provisions under a claim of right? In 
other words, ought not that particular article to be framed 
somewhat differently, so as not to do the judge any injustice, 
which neither the gentleman from Massachusetts nor any 
member of the committee would desire to do? 

Mr. POWERS of Massachusetts. I think my friend from 
Pennsylvania raises a pertinent question, and that is as to the 
form of pleading. That is what we are here for. I do uot un
derstand that he raises the question as to the merits of that 
article. 

Mr. OLMSTED. I think .it was improper for him to use the 
car, and particularly the provisions paid for by the receiver, 
knowing, as he must have known, that when the reciever's ac
count came before him it must include the expenses of the pro
visions and the car. I think that is as improper as it would 
have been if a hotel had been in the hands of a receiver and he 
had taken his family and stopped at the hotel without compen
sation. But, at the same time, I think the article ought to be so 
framed as not to misstate the facts or to do the judge any injus
tice. 

Mr. POWERS of Massachusetts. Of course, in the evidence 
of Judge Swayne which came before the committee he claimed 
that he had a right to appropriate to his own use-that is, to 
make use of for his own personal benefit-the property of the 
bankrupt railroad company by reason of its being in custody 
of his court. I understand my friend from Pennsylvania to 
say that the word " appropriate" is not the proper word as a 
mere matter of pleading, and that perhaps the word should be 
that he " accepted without right the property of this road and 
used it for his own benefit when tendered to him by the re
ceiver who was an officer of his court." 

Mr. OLMSTED. Yes;· if at the instance of the receiver he 
accepted and made use of the car and provisions, knowing that 
the expense thereof must appear in the receiver's account, the 
article would be satisfactory to me. 

Mr. POWERS of Massachusetts. I think there is a good deal 
of force in the position of the gentleman from Pennsylvania, 
and when it comes up at the proper time, it is a proper matter 
for amendment. It has not been my purpose, Mr. Speaker, to 
go into the merits of this controversy, for the very reason that 
I believe that we have settled the question of the merits so far 
as this body is concerned. I want briefly, however, to take up 

one feature of this debate which, to my mind, is hardly worthy 
of the House: It is the partisan spirit that is being shown both 
on this side of the House and on the other side of the House. 
The great body of the membership of this House are lawyers, 
many of them have held judicial positions, and a number of 
them have been attorney-generals of their States. 

We are sitting here as a grand jury, or, as has been stated, as 
the grand inquest of the nation, to settle simply a question of 
pleading, and I am very sorry that yeJterday, and to a certain 
extent this morning, there came into this debate what would 
appear to be partisan feeling upon the part of one side or the 
other. 

Mr. WM. ALDEN SMITH. Mr. Speaker, I have heard the 
gentleman from Massachusetts [Mr. PowERS] say two or three 
times that we are bound by that vote a few days ago. Now, I 
do not understand it so at alL In fact, if we are sitting as a 
grand jury, we have the same right that the grand jury exer
cised in Oregon a few days ago when they made an indictment 
and withdrew it a few days afterwards. 

Mr. POWERS of Massachusetts. Had they filed the indict
ment with the clerk of the court at the time they withdrew it? 

Mr. WM. ALDEN SMITH. Just a moment I do not know 
of any rule of res adjudicata that should apply to this House. 
We have a right to reconsider this matter if we desire to. We 
have a right to take it up de novo if we want to. 

Mr. POWERS of Massachusetts. There has been up to the 
present time no proposition to take it up de novo. There is no 
evidence before the House now that was not before the House 
when we voted the resolution of impeachment. I concede that 
men il) this country have a right to change their minds ; but 
this is not a tariff question; it is not a currency question. It is 
a question of law, and we settled this after a debate, and some 
extended debate, by a very decisive vote. Now, having set
tled it, we then went to the Senate and reported our action in 
voting that resolution. 

Mr. WM. ALDEN SMITH. But some of us did not vote with 
the gentleman at all before, and are we bound by his vote? 

Mr. POWERS of Massachusetts. Let m~ finish, and then I 
shall be glad to yield. We went to the Senate and said to the 
Senate that we had passed the resolution of impeachment. · In 
other words, we filed our action with the Senate. Now, I do not 
undertake to discuss the question whether we have a right to 
rescind our action of December 13. I do not know. This is the 
first proposition that has been made to rescind it. It is rather 
a remarkable case when every member of the Judiciary Com
mittee believes in impeachment, with the exception of my friend 
the gentleman from California [Mr. GILLETT], and he believed 
in impeachment on December 13-- · 

Mr. P.ARKER. No, sir. 
Mr. POWERS of Mas~achusetts. But of course he has a right 

to change his mind. 
Mr. PARKER. Will the gentleman allow me an interruption? 
Mr. POWERS of Massachusetts. Allow me to make my state

ment and then I will yield. It appears that on December 13 
every member of the Committee on the Judiciary and a very 
decided majority of this House believed that the resolution of 
impeachment ought to be voted. Now, if anyone has changed 
his mind since that time, he must have changed it upon a con
sideration of the same testimony that was before the House on 
December 13. 

Mr. PARKER. Will the gentleman permit an interruption? 
Mr. POWERS of Massachusetts. Now I yield. 
Mr. PARKER. I entirely contradict the statement of the 

gentleman that at the time of the adoption of that report I or 
those with me believed that an impeachment ought to be voted. 
We did report that as to one matter-the certificate of expenses, 
unexplained-there' was groun(l of impeachment Mr. Speaker, 
I think it fair to the gentleman from Massachusetts [1\Ir. 
PowERs] to give him notice in brief of the position that I take. 
I say we reported that, unexplained as to motive, the certificates 
given at that_ time were grounds of impeachment, if false. 
There are many offenses which are indictable for which the 
grand jury does not indict, and I rose in my place here in this 
House in that debate when the previous question was moved in 
order to tell this House that it was within its wise discretion, 
looking at the practice which seems to prevail among different 
courts of this Union with reference to that statute, to say as to 
whether impeachment should be ordered. 

Mr. POWERS of Massachusetts. Is this a question? 
Mr. PARKER. I am giving the gentleman notice, I have 

already stated to the gentleman. 
Mr. POWERS of Massachusetts. I yield to any privilege 

under the sun. 
Mr. PARKER. I have already said to the gentleman that I 
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thought lt was fair to him that I should make a short statement 
'Of my position so that he -could answer me, as he is upon that 
point. I shall likewise at the point-

Mr. GILBERT. 1\l:t:. Speaker, will the gentleman from Massa
chusetts allow me to ask .him a question? 

Mr. POWERS of Ma achusetts. I don't know whether I 
have the floor. 

Mr. PARKER. Ob, the gentleman bas the ~oor. 
Mr. POWERS of Massachusetts. Very well. If the gentle

man from New .Jersey will yield to my friend from Kentucky to 
-put a question, I should be glad, f<>r the ,gentleman from New 
Jersey now has the floor. 

Mr. PARKER. Oh, I can not very well do that 1 have not 
the floor. I am simply giving notice that I shall likewise insist 
bef<>re this House that where different crimes and misdemeanors 
were alleged it was the duty -of the House to have voted whether 
.each class of matter reported was i:mpeachabl~ befor-e debating 
that resolution of impeachment, and that the committee was 
entitled to the vote of a majority on each branch, and that now 
for the iirst time the real question of impeachment has come 
before this House to be determined-n<>t by five men -on one 
charge, fifteen on another, and twenty on another -corniiig in 
generally and saying that for one or another of the charges 
Judge Swayne should be impeache~ but on each particular 
branch of the case. 

Mr. POWERS of Massachusetts. Mr. Speaker, 1 now yield 
to the gentleman from Kentucky [Mr. GILBERT]. 

Mr. PALMER. Why do not ypu answer the question ·of the 
gentleman .from New Jersey [Mr. P ABKER3 ? 

Mr. GILBERT. I do not want to interfere 't"'ith the line of 
the gentleman's argument, but I want to know this: You have 
two or three times disclaimed any desire to discuss the merits 
<>f the -controversy, and you couple with that proposition n:notber 
;One that the only purpose '<>f this grand jury or this House is to 
properly formulate the items. Now, how are we to intelligently 
toxmulate the items without -an intelligent comprehension of 
the testimony? For example, the proposition is presented to 

- the House w hetber or not we shall impeach him upon the charge 
of $10 a day. Gentlemen voting "aye "' on this testimony support 
1;hat contention, and so with th~ <>ther ctla:rges, so do not we 
necessarily have to discuss the testimony? 

Mr. POWERS of Massachusetts. l\Ir. Speaker, that is n very 
fair question, .and I assume that we had considered the testi
mony when we voted the_ resolution of impeachment At that 
time · the committee urged the impeachment upon five grounds, 
and those are the only grounds whi~h are covered by he arti
cles, and it was upon those five grounds and upon no other 
that the committee making the report urged the impeachment, 
and we had assumed that when the House voted the impeach
ment they practically said t_hat a probahle ~ause was made out 
in these five subject-matters which were discussed before the 
House. 

Mr. GILBERT. But the gentleman from :Massachusetts on 
that occasion said that that was not the proper time to discuss 
tbe merits of the case. 

Mr. POWERS of Massachusetts. I do not think I made that 
statement. I said this was not tb~ proper tribunal to discuss 
the merits; that the question of guilt -or innocence must be 
determined by the trial tribunal and that this was not the trial 
tribunal. 

Now, I want to just make a little reply to my fri-end from 
New Jersey, who hn.s asked me .u qnei:!tion and, as I understand, 
has served notice upon us--

Mr. PARKER. I ·simply stated what my position was. 
Mr. POWERS <>f Massachusetts. I und~rstood him to say it 

was not quite fair for me to -say that he favored the passage of 
the resolution of impeaclnnent I wish to call his attention to 
the report which is signed by him, RICH..A.RD WAYNE PARKER be
ing the name at the head of it--

Mr. PALMER. Written by him? 
Mr. POWERS of Massachusetts. I judge by the excellent 

English in which it is written that it was written by .my 
learned friend from New Jersey. This closes with the follow
ing language-: 

As a witness-

Referring _to Judge Swayne-
he u.n~ered and explained every other 'Charge-

Meaning every other charge exc~pt the charge -of false certi
fication-
This charge he made no efl'ort. as a witness, to answer or explain. 
The Inference from the reco1·d, on general principles, is that the charge 
ls admitted to be true, and that lle has no answer or explanation 
-thereto. Whetb('r a satisfactory l'"Xplanation can be made we do not 
say. We must take the record as it stands. 

Upon this record, unanswered and unexplained, we are of the opinion 
that in this particular an impeachable ofl'ense has been made out. 

- -

Now, I understan'd we have not the ·benefit of any testimony 
that was before us when my friend from New Jersey wrote 
that report. I do not understand that any explanation has 
been mad-e by the respondent, an~ r do not understand if my 
friend from New Jersey bas changed his mind upon what he 
has changed it He has not changed it upon any explanation 
made by the respondent which appears in any official record 
-or is properly before this House. If he has made an explana
tion in some other way through the press which has satisfied 
my friend that .he ought not longer to continue with this report, 
that may influence him, but ought not to influence us. 

_ Now, I :wa.ot to say just this in dosing, because I do not pro
pose to occupy very much more time. You hav~ here a unique 
and very peculiar situation. This is the first impeachment 
trial in seventy-four years. For three-quarter of a century 
the judges of this country have so conducted themselve as to 
meet 'Yith the approbation of the bar and suitors in their courts. 
Not a single dissent has come here from all these Federal dis
tricts throughout this country except ·the northern district of 
the State -of Florida. For ten years an agitation ba.s been go
ing on in that district. The legislature of Florida, voicing- the 
sentiments of the people of that State, have voted by an almost 
unanimous vote in favor of memorializing Congress for the 
impeachment <>f this respondent. If I mistake not, "they have 
passed that vote twice, once several years ago and once in 
1903. 

Now, it is claimed by some of my good friends on ibis side of 
the House that back of this agitation is politics; that the very 
fact, wJiich is admitted, that ·:rudge Swayne came from a North
ern State, that he was identified with the Republican p.urty and 
sent down into Florida, is one of the causes of the dissatisfac~ 
:ti.on which exists in his district. I have examined that rumor 
'Somewhat carefully; 1 have examined that charge because I 
have heard it made off the floor of this Bouse, and I have 
reached the conclusion that there is -no foundation whatev-er 
to it 

Ever since the civil war we have been sending from the North 
good lawyers, and some lawyers not· as good, to bold positions 
as Federal judges in the Southern States. T<>-d.ay a large num
ber of the judges in the South come from the North and vete 
the same ticket that I vote. ..Judge Swayne refrains from vot
ing, but most judges vote. So far as I am -able to discover there 
is absnlute harmony to-day between the bar and the people of 
the South and those judges that went down· from the North 
years ago to .accept positions in the Federal courts of the South
-ern .states. 

So far as I am able to learn, politics have nothing to do with 
this controversy. I have great respect for the bar of the South. 
Ever since -the days of the Marshalls and Pinckneys .and Wirts 
the bar of the South has been an honorable institution, repre-
enting .an honorable profe 'on. [.Applause.] I think it is 

fair to say that the reputation of the southern lawyer com
pa-res favorably with the ..repumtion of tbe lawyers of the other 
sections of the Union. But when you find in a State a situa
tion such as ·exists in Florida, it is not singular that there is 
moTe or Je s partisan spirit It is not singular that that agita
tion in .Florida should permeate the State of Florida .and per
.mea.te a great part of the outhern section. Let me supp.o e, 
Mr. Speaker, a case. Let me suppose that in Massachusetts 
we had a Feden.l judge wllo was distasteful to the bar and dis
tasteful to the people, so that there would be agitation contin
ued for years as to the question of his removal, and let me sup
pose that the legislature l()f I · aehusetts Yoted by a substan
tially una.nimou vote in f a-vor of m-emorializing (]ongress for 
his impeachment. And suppose that e'ery one of the delega
tion from Massachusett upon this fioor came here cbarg,e(j by 
the instruction of the general court of the Commonwealth of 
lt!assachusetts to -pre:~ent articles of impeachment. Do you not 
think that that situ tion ould be likely to generate partisan 
spirit among us in Massachn etts? And would not that parti
san spirit extend through all the States of New England and 
would not my friend fl'Om Maine [1\lr. LlxTLEFIELn] and my 
friends from Massachusetts be here talking in a lru:igu!l.ge orne
what familiar to the language of the Representatives of the 
State of Florida? Why, it seems to m.e--

Mr. DAVIS of Florida. Mr. Speaker, will the gentleman per-
mit an interruption? 

Mr. -POWERS of l\1assachu etts. Certainly. 
Mr. DAVIS Of Florida.. I wish to say t<> the gentleman from 

Massachusetts [Mr. PoWERs] that, as one of the Representatives 
from Florida, I thank him for what he has kindly s.aid of u . 

I desire to say, further, that we hav~ UT<> Federal judges in 
my State, one for the northern and the other for the southern 
district. They are both northern men .and both Republicans. 
The judge of the southern district is James W. Locke, and 
there is no man in Florida more honored, more loved, and more 
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respected by the people of that State than Judge Locke. [Loud 
applause.] 

Mr. POWERS of Massachusetts. I thank the gentleman from 
Florida for his statement concerning the matter. It covers the 
situation which I assumed existed in the South. I have talked 
with lawyers upon the floor of the House, and I find that that 
situation exists in nearly all the States of the South. 

l\Ir. GILLETT of California. Will tile gentleman permit me 
to ask him one question? • 

1\Ir. POWERS of .Massachusetts. Certainly. 
1\Ir. GILLETT of California. Will you state the opinion of 

the lawyers in Pensacola and in the northern district of Flor
id~ concerning the character, integrity, and indush--y of Judge 
Swayne prior to the O'Neal contempt proceedings? I want you 
to sts te the opinion of the lawyers and the citizens of the north
er• tl i <~trict of Florida concernin~ the industry, lllOl"l lity, ancl 
hone ty and integrity of Judge Swayne prior to the O'Neal 
contempt. 

1\Ir. POWERS of Massachusetts. I think the evidence clearly 
shows, Mr. Speaker, that this agitation has been going on for 
years; that the Florida legislature long before the O'Neal con
tempt proceedings had voted in favor of the impeachment of 
Judge Swayne. 

1\Ir. GROSVENOR. Will the gentleman permit a question? 
1\Ir. POWERS of Massachusetts. Yes, sir. 
1\Ir. GROSVENOR. Is it not a fact that after that original and 

first resolution the State Bar Association of Florida passed res
olutions strongly supporting Judge Swayne? 

1\Ir. PALMER. For what? 
1\Ir. POWERS of Massachusetts. I understood that they rec

ommended Judge Swayne for some position that would take him 
out of the State. [Laughter.] 

1\Ir. GROSVENOR. Will not the gentleman be frank? Did 
they not commend him for his great ability, honesty, and integ-
rity? · 

Mr. POWERS of Massachusetts. There is published in the 
report of the bearings a large -number of letters from Ia wyers 
in Florida--

1\fr. GROSVENOR. But was not that the action of the State 
Bar Association? 

Mr. POWERS of Massachusetts. I have not seen the recom
mendatiOn from the State association, but I have seen letters 
from lawyers recommending him for a position on the Supreme 
Bench. 

I do not undertake to say, to be perfectly fair, that Judge 
Swayne has not his friends in Florida; but they are not at the 
bar. There is no gentleman here who does not believe that 
there is a great controversy going on in that State, and that it is 
such a controversy respecting the respondent that it desh·oys 
the usefulness of the judge in the circuit for which he is ap
pointed. That it became so was evidenced by the entire body 

. of the people speaking by resolution passed by the legislature, 
and it has become a question that deserves, as it has received, 
and as it will continue to receive, the careful consideration of 
this House. 

Now, I do not assume for one moment that the respondent in 
this case wants to have this House pass upon the merits of this 
conh·oversy. Suppose we passed ·upon them; it is not a vindi
cation of the re pondent. Suppose we declined to i_ndict him 
upon this charge or that. That is not a vindication of the re
spondent. If the position of the respondent and his friends be 
correct, he desires a trial upon all these great questions under 
controversy-the contempt case, the appropriation of the prop
erty of the railroad, the nonresidence case, and the false certifi
cation case. It is the duty of this House, not only to the people 
of this country, but also to the respondent, to say that he has a 
right to be tried fairly upon proper pleadings upon all these 
questions of controversy, and if we fail to send these up to the 
Senate and to give to the people of America a right of trial 
upon these issues and· to give to the respondent the right of a 
fair trial upon these issues, we fail to do our duty. We stand 
here pledged to see, after the passage of this resolution, that 
there is a fair trial so far as the pleadings are concerned, and 
no man will do his duty who seeks to prevent a trial upon the 
great questions of controversy which to-day are not only agitat
ing the people of Florida, but are interesting the people of e\ery 
State in the Union. 

We have the right to be proud of our· judic_iary. They have 
ne\er asked us to protect them. They ask for no protection. 
Now, the American people have never sought a controversy with 
that great arm of our Government-the judiciary. They have 
come here at this time, to us, and we have said that they were 
entitled to a fair trial. That trial to be fair should be a h·ial 
before the greatest court which can be constituted in the United 
States, on pleadings which shall show the intelligence and fair-

mindedness of this House; and you and I, Mr. Speaker, will be 
satisfied, as will the American people with the result and the 
verdict of that trial. [Loud applause.] 

Mr. PALMER. I yield such time as he may desire to the gen
tleman from New York. 

Mr. PERKINS. Mr. Speaker, in view of the full argument 
that has been made by the members of the Committee on the 
Judiciary, I should say nothing at this time were it not for the 
fact that I am not a member of that committee. The House 
must have seen that in this investigation a certain ascerbity of 
feeling has grown up in the committee-a certain partisan bias 
bas naturally developed on one sid~ or the other. We all desire, 
Mr. Speaker, to cast a fair, intelligent, and conscientious vote 
on this question. I ne\er beard of Judge Swayne-! never 
heard Judge Swayne's name until I heard it in these proceed
ings in this House. 

I never saw Judge Swayne. 1 knew nothing of the feeling 
in Florida, and I have endeavored -conscientiously by reading 
every word, I believe, that is contained in this book, to qualify 
myself to cast a conscientious vote; and I have thought that a 
few words may be of assistance to many Members of the House 
who, like myself, knew nothing of the situation and want to do 
the thing that is right. So, very briefly, I shall state to the 
House some of the reasons that will guide me in casting my 
vote. To show that I do not speak in entire accord with the 
Committee on the Judiciary, I will first say that I do not take 
the position of my friend, the gentleman from Massachusetts 
[Mr. PowERs], who has just spoken. He said that we are 
bound by our vote; that we were only here now as a grand jury 
to frame articles of indictment. That is not my position. I 
believe that I am here to vote conscientiously on the question 
of whether or not I think Charles Swayne ought to be im
peached. 

If on reading this evidence I think he ought to be, I am 
bound to vote that way. If on· reading this evidence I think 
he ought not to be, certainly I ought not to vote for his impeach
ment on any article. And, having reached the result that I 
think he should be impeached, then I do not care one sh·aw 
whether I think the Senate will impeach him or will not impeach 
him. We have each of us to vote upon our own conscience, re
sponsible to the people that we represent, as to whether we 
think the man is a fit man or an unfit man to be a judge, and if 
I think he is a man unfit to be a judge, it does not matter if I 
believe that every one of the ninety Senators of the United . 
States will vote for his acquittal, I will not so vote in this 
House. 

Now, 1\Ir. Speaker, there is another thing to be considered. 
This man holds an office of great dignity and importance. He 
is one of the few men who hold office in the United States of 
America for life. 

Nobody, President, people, nothing but the act of God Al
mighty can take him from his office so long as he fills it with 
good behavior. He holds an office of great responsibility, as 
any judge does, to decide the issues justly and fairly that are 
presented before him. He has great power by which he can do 
as Judge Swayne bas done, commit men for contempt, or sen
tence one of his fellow-citizens to jail or to punishment-a 
power possessed by no one else, not even by this House of Rep
resentatives, unless a man refuses to ans.wer a question be
fore us. 

Now, Mr. Speaker, where there is great power, where there 
is great diginty, there should be great responsibility. When we 
pass upon the question of good behavior of a judge of the United 
States, we have a right to demand a high standard. 

I shall not discuss all these que_stions here. I wish to say a 
few words on one subject, because it produced upon me as a 
lawyer the strongest impression as to Judge Swayne. It was 
not what was said by others, but what Judge Swayne himself 
said and what Judge Swayne has done through a series of 
years that convinced me he was a man unfit to hold this office. 

What have we a right to ask of a man who sits to administer 
the law? First and foremost, that he shall himself scrupu
lously, religiously, and honorably obey the law. He sits to 
punish criminals who di regard the provisions of the statutes. 
I will not vote that a man who has himself, as I believe from 
the words of his own moutll, for years evaded a statUte of the 
United States is a fit man to continue to administer the law. 
And I am going to call the attention of the House only to what 
Judge Swayne said himself; not to one word of evidence that 
was given by any other man. 

The statute says that a judge of a United States court shall 
reside in his district, and it is an unusual statute in this re
spect, that it contains the provision that if be fails so to do he 
shall be guilty of a high misdemeanor. Judge Swayne and every 
judge of the United States who assumes that office has notice 



.812 CONGRESSIONAL REOORD-HOUSE. JANU.ARY-13, 

in the very wording of the statute that this is not only a thing 
that be is bound to do, but that if he fails so to do be is guilty 
of the 'Very thing for which a judge can be impeached, a high 
misdemeanor. 

Judge Swayne was a United States judge in Florida, and he 
was living in St. Augustine, in his district. The boundaries of 
the district were changed, and it became necessary for ·him to 
remove from St. Augustine and go into the northern district 
There is no doubt that that law was distasteful to him. He did 
not want to move. It may have been a partisan law; it may 
have been passed by a Democratic Congress with an idea of get
ting rid of him. I do not know and I do not care. It was the 
law of the land which he had sworn to administer. 

Mr. PALMER. You are referring to the change in the 
boundaries of his district? 

Mr. PERKINS. Yes; it rendered it necessary for him to 
change his re ldence. Now, let me read what he says. In my 
consideration of this case I had read down to that point and I 
had said, " There does not seem to be a very clear case against 
Judge Swayne;" but when I struck that statement I made up 
my mind that that man was an unfit man to be a judge. What 
did he do when the bill was passed changing the limits of his 
district, which made it necessary for him to move to Pensacola 
or -somewhere else? He said: 

My friends told me, Democratic friends told me, that they thought 
the next Congress would change it back; that there would be a Repub
lican Congress and it would change it back. 

It is as plain as the ceiling above us that for two years he 
had no thought and took no sfep about changing his residence. 
,Why? Because he believed a Republican Congress would 
change the boundaries again. What would have been done if 
a man had been brought before Judge Swayne charged with a 
violation of the revenue law, and that man had said, "Oh, I did 
this, but I thought in two years a Democratic Congress would 
come in and repeal that law." Would Judge Swayne have 
pardoned him? Would he have dismissed him on that ac
count? Are the gentlemen within the sound of my -voice, Re
publicans or Democrats, willing to say that a man is a fit man 
to fill the office of judge who for two years knowingly violates 
the law of the land, a statute which to violate is a high mis
demeanor, because he thought it would be changed back and 
it did not suit his convenience to move? 

Now, let us go further. It was not changed. What did he 
do? Why, to talk about his being a resident of his district, I 

· say, with great respect to my learned friend from Maine [Mr. 
LITTLEFIELD], is nonsense. 

He had no home there, he bad no family there, he did not vote 
there, and he did not pay taxes there. What did · he say before 
this committee? He says: "Oh, I regarded myself as a resi
dent." And this judge of the court bas the effrontery to pro
duce as evidence of his residence the fact that he went up to 
Pensacola and stopped at a tavern and wrote his name," Charles 
Swayne, City." [Laughter.] The intention is to be considered, 
but, Mr. Speaker, there must be facts. The intention as to resi
dence is regarded by the law as characterizing a man's act. I 
can not say that I intend to go to Pennsylvania. and by that 
declaration become a resident if I stay in New York. If I go 
to Pennsylvania, then my intention is evidence of whether I in
tend to leave New York, whether I have left temporarily or per
manently ; but this man did no act, he took no part or place in 
the State of Florida, certainly until 1901, and I think not until 
1903. For five or seven years, it makes no difference which, he 
was no more a resident of Florida in the eye of the law than 
I was a resident of Florida. 

The courts have passed. upon this question and in a case out 
1n Utah the court said that this provision of residence meant an 
actual residence. Of course it does. It is not the nominal resi
dence which sometimes determines a man's right to vote, but it 
is an actual residence, so that a litigant without trouble and loss 
of time, or loss of money, can find a judge ready at his hand; 
and the court says in interpreting this same statute, or a simi
lar statute: 

It is clear that residence means an actual as distinct from a con
sb·uctive residence, and the law directing a district judge to · reside 
within the district was manifestly not made--

This is what Judge Swayne forgot-
was not made for hls convenience, but for the benefit of the people 
whose servant he was. 

Now, 1\Ir. Speaker, what does this judge, sworn to administer 
the law, say about this charge? Why, he comes in and says "I 
never heard that anybody was injured by my not being there." 

Mr. Speaker, can a man be fit to administer the law who, 
when he himself has evaded it, says, "Oh, I don't know that it 
did any harm." It is the plea of every criminal--of men very 
much lower in the scale than Judge Swayne--" Oh, I didn't com-

ply with the law, but I don't know that it did any harm." Is 
he a fit man to sit as a judge who has the effrontery to come 
before this co:pllllittee and, instead of seeking in every way to 
show that he was a resident, an actual resident, say, " Oh I 
don't know that it did any harm; for nine long years, or for 
seven long years, I was only in the district of Florida sixty days 
out of a year, but I don't know that it did anybody any harm." 

One thing more and I am done with this part of the case. He 
says, "I spoke to two or three real estate men," in his attempt, 
if it can be called an attempt, to show that be was seeking a 
residence there--" I spoke to two or three real estate men and 
they didn't find a house to suit me." Is it an excuse for a 
judge for five long years to violate the law which says that he 
shall be a resident of the district, to say that two or three times 
"I spoke to a real estate man and I didn't find what suited me?" 
His duty was to be there; his duty was to be suited. Oh, Mr. 
Speaker, when he thought that he could safely evade the law 
he found no house to suit him. He never would have foliDd ~ 
house to suit him if it had not been for these proceedings. 
When these impeachment proceedings were finally started--

Air. GILLET.!.' of California. Will the gentleman allow me an 
interruption? 

:Mr. PERKINS. Certainly. 
.Mr. GILLETT of California. The gentleman said that he 

found no house to suit him until these proceedings were begun. 
Is it not true that he found a house in 1900 and moved in with 
his family and his furniture? 

Mr. PERKINS. Well, assuming that; he w~ not a resident 
there for six long years. Perhaps the mutterings of the storm 
were heard eveu in 1900. For six long years he had violated 
the law, and he then found a house. There is no statute of 
limitations here. A man is impeached because his outward con
duct shows the lacl;;: of inward grace. He will again do wron(J' 
when it is safe. I understand it is claimed, and that is mi· 
understanding of the evidence--the gentleman from California 
is much more familiar with it than I am-that in 1900 he was 
there only a few days, and it was a pretence of residence. 

1\Ir. GILLETT of California.. That is not the evidence. 
Mr. PERKINS. "·en, you may call it 1900 or 1903. The 

mutterings of. the storm came, the impeachm~nt was started 
and until that time Judge Charles Swayne found no house t~ 
suit him. He was like the criminal lower down in the scale 
who proceeds so long as he thinks he can do so with impunity' 
.and when the officers of the law are after him he seeks t~ 
reform. 

Now, Mr. Speaker, that is not the sort of man who is fit to 
hold the office of judge. .Just one word more and I will be 

· through. There are two things more that I desire to say as 
characterizing the manner of man he is. If I thought he was 
a fit man for judge, God forbid that I should vote against him, 
and if I think he is an unfit man, certainly I shall not vote 
for him. I care not what his politics may be. When the con
troversy was up on the question of the drawing-room cn.r 
Judge Swayne said, "Yes; I appointed ten receivers of rail: 
roads," and this phrase struck me, and I call it to the attention 
of the House. "I have appointed receivers of ten railroads." 
I come from a State where there are many applications for re
ceivers of railroads and of otp.er things. I know the class ·of 
judge, and every lawyer in actual practice knows the class of 
judge who has many applications for receiverships and that sort 
of work. · 

Some twenty-five years ag~ we impeached two judges in New 
York State, Barnard and Cadoza. They had appointed more 
receivers and done more work of this sort than any other ten 
judges in the State of New York. There is a class of judge to 
whom attorneys of a certain class apply and to whom people 
who wish to be appointed receivers run promptly. This class 
of people evidently thought Judge Swayne was their man, and 
it is curious to notice that juoges of that sort, who are sought 
after to appoint receivers, are general}Jr the judges we find 
accepting favors from receivers; the men who are sought for 
to put their friends in those positions are the men who them
selves we presently :ti.D.d riding in drawing-room cars at the ex
pense of the receivers. There is just one thing more I wish 
to speak of that also characterize the man. The gentleman 
from Pennsylvania [Ur. PALMER] spoke about the proceedings 
for contempt. The gentleman from Maine [1\Ir. LITTLEFIELD] 
occupied hours in arguing whether or not those proceedings 
were wholly justified. 

I have practiced law all my life in the State of New York 
among judges of l.ligh standing, judges who uphold the honor and 
dignity of their com·ts better than men like Judge Charles 
Swayne could ever do. I have ne\er known a case-=--though I 
have sometimes known of cases of lawyers being rebuked by the 
court for some improper act or speech-where the judge of our, 
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.supreme oonrt of the State of , :rew Yor.k 1found lt ne.cessa;ey . o ) ·slt •down, ana the _mdfJon :far the j)rev1Gus question was .ins1sted 
.commit 1awy:ers :to jail :and :to fine -tlmm, ·and fto :Seek 1-o :strike I on, .and the House thus took a \ete that does ·net determlE.e :any 
them from tlle roll <Of attorneys. r .olle .of :the questions, tmt :Iea\es them an open separately. Thus 

'Those 'D.l'e the things, MT. ·speaker., tllat 'in cOililBetion '\Vltb .all : we :are Dow ·forced to determine for the first time whether a 
the ;rest .are lm.portant :as ·show.ing ithat the man :is not .fitJ 1s :not ! majm~ity :of this House, upon any one -of these matters, :will bring 
qrra11fied, to be a judge, that .he is not -:eonducting liimself wlth . ·a .eharge ·Of bigh crime a.Rd misdemeanor against a judge who 
that g-ood :behavior whieb, '3lld whieh lllone, gives lUS tlle :r1ght . has held for years an honora·ble position, cnot -only 'by hls office, 
to lea1-e :him in .office. Mr. :Speak.rer, I :ha:ve ftnlsbell w:ha:t I hav.e but with the bar and in the community.· 
to sa,y. I feel, ·a:nd I .am sure we .all -.feel, !that w.e oa:re rsttting From -pages 225 to :23-8 of th-e Teeord we learn that in 1899 :the 
here as jn~ors 1n :a 'Case ICif rfue 'Peop-le of 'fthe Unite.€1. :states lawyers .and business men of Pensacola were eager to ·sign cer· 
·against Dha.rles .sw.ayne. If 1 believe !he was ·fit to hold bis tfficates :as to :his :tlunor ·and integrity; .not, .as suggested, to :get 
office, surely I wau1d :vote a-galnst these 'B.rticles. If I befie::ve him out 'Of iPensaeola, bn.t te make him judge of the 'circuit court 
this evidence ·shows that be is mrfit ta h&ld the great offioe <()f for the ·fif:th eireutt, to preside O"Ver the courts of ·no-rthern and 
United :states judge, then I wi'll v.ete :as 1 Shall :vote. 1: wru ·do southern Florida, as well as that of Geor:gia, Alabama, .:M:issis· 
wll.at 1 'Call to r-emove from -the :bench a -man who has :brellgllt sippi, LDuistana, and Texas. The Jaw firm of Uddon & :Egan 
dishonor :on it. [Appiause.~ signed ·sueh a certificate, though Judge Liddon says he did .not 

Mr. PARKER. Mr. ·Speaker, there ue 'Some .a<rrantages in do so persona:Uy,.and ·thls is the same Judge Liddon who w..a.s em· 
waitmg for the -closing £>f a case, ·but there are advantages '8llso plQyed by O'Neal in 1903 to <lraw the Tesolutions for the Florida 
ln speaking to you new, when you a:re :ready to listen to what i ·legislature ·and press them -against Judge 'Swayne, ·and :wno is 
have to .say. · counsel against him now. Judge 'Swayne was .acceptable to the 

TJ:lis is, unfortunat-ely, the first time .that "the rea·l questions ··on ·bar. He :served in ·districts of Alabama, Louisiana, ·and Texas 
tile 1impeaehment '{)f Oharles Swayne lntve c.ome fairly -before ·(as ·by 'the .certificates, .P· 437') ·for some seven ]mndred ;and 
this Rouse. I :say this ad~isedly. Impeachment is to be .or· forcy.:fi:ve days in eight years. 'Jllis ·was but a part ·Of biB work. 
dered ior bi_gh crimes ·and :misdemeanors. 'The Honse that In 1903 he was two hundred and two days in the ·southern dis· 
sends the impeachment to the Sen.a:te must ·see ·geod cause-1 · trict of Florida, besides one hundred and thirteen days ·in lris 
do not ·say " ·beyond Teasonable doubt n or use the ords "' prab· own (pp. 214, ·211>). We have ret to hear the slightest complaint 
able ea'Use." They ·must see good cause for eaeh -of the charges except from Pensacola, as rto the satisfactory qna.lity of his 
that they ·send to the Senate. Generally, there .is but one temper, honor, and judicial ability in the trial of .cases in 'these 
charge. In the Belh."'llap case -it was charged in several Items courts, ·extending the whole ran_ge .of the Gulf ·states, from 
that money ·had been taken on public ·Contracts. Florida to 'Texas. 

In t'he Peek case :there was but 'One charge as to -a single J)un- Mr. Speaker, we are told this :man ls ·nnendurable and n ty-
ishmen:t ior -contempt. In :sueh cases the House can ·-rightly and .rant One gentleman ihas chosen to say, a common thief. 1 
j11stly :vote ·simply 'Oil the question of impeachment, for there .protest. We stand here, Mr. ~_pea.ker, with the functions of a 
is but one alleged misdemeanor. B:ut in the present case, · .grana jnry befote :our Maker, ·'On our oath -to ·determine severally 
besides some ten "Other cha.t•ges mentioned in the specifications_, .as to 'the ·several ·and ·different matters alleged by -a ·majority 
.whi-ch ·carried ·a -vote of the Flortda legislature, there -are five vote ·of thi-s Honse whethe1· .hnpea.chment shall be pressed 
.which have survived to this day, namely: .As to 'the 'Belden on ea.eh or any particular gro.nnd. There is no law to bind us 
and iDa vis contempt, the ·O'Neal contempt, residence, the certi:fi· to any rule, hether it -shall ne on probable .cause or beyond 
cates for expenses, !ftlld the 11Se of private cars. Three.othermat· .reasonai>le .doubt. It is sufficient that you .and I must :answer 
ters were urged before the House :in the majority;rcwort and on the ·on .our honor _and ·our oaths whether we find dt .our iltrty to im· 
motion for impeachment, .namely, 1:be matters of the Hoskins peach liim -on -eaeh several cnarge. A majority ·of the House 
bankruptey, ·the younger Hoskins contempt case, Imd ruleged must answer .upon each charge, .because the .Senate .has to 
favoritism to Tunison (see Appendix A, :Abandoned Chaxges). determine upon each charge, and the House must impeach 'Upon 
jThese .last were 'Vi.goronsly supported ·by arguments, now aban· each separate charge, in fairness to the man and in fairness to 
·doned, that J'udge 'Swayne .had conspired to .min the elder Hos· itself. When we were asked to vote '1JPOn ten charges .a:t once, 
kins~s business, d:riven the younger Hoskins to suicide, and nn· that there was snmething impeachable contained in one or the 
justly favored Mr. Tunison. We can not tell how muny :votes other of those eharges, we :ha-:ve alrea_dy perhaps 'S.tnltified our· 
.were -divided among these eight issues. The vote on impeach- selves in tbe mode of our :procedure, but the previous question, 
ment decided nothing as to :any one -of the alleged crimes 'Or mis· as it was then ordered on motion .of the chairman against the 
demeanors. My friends were divided. Some relied on one protest of a member of the committee, .is responsible for that 
cause, some ·on another, each <>pposing the ·'Opinion 'Of the otllers, :mistake . 
. whether .()n residence, -expenses, private cars, or the ·various I am speaking longer than I exp-ected. 'It is perhaps .time not 
alleged abuses of the power '()Ver contem.Pts. Some of my wnsted. 1 once tried an impeachment in :my own State, -and its 
friends lay ·stress on the .Private 'Car, others thiiik . it a mere trial upset legislative deliberation for four :or five weeks. Whnt· 
courtesy ·done years ago. ever time is spent here .in winnowing the true from the false 

Some 'Of my friends believe ih.at the action of the judge on the is time well spent. Would that 1t had 'been done .earlier! My 
Belden contempt was a clear 'Case of nsurpation, -while others friend from Massachusetts [1.\fr. :PowERs~ does not .aven admit 
think the judge was absolutely justified. My friend from Mas- that it was .for the ·bene:fit of the House that it has had the care. 
sachu etts, who spoke last -from the Judicia.Ty 'Committe~, 1 fnl, eXhaustive, and h'tlthfnl presentation of the evidence by the 
belieTe, has nothing to say un the matter ·of the ·Certification ·of .genneman from 'Maine .[1\fr:. L~]. No one can add to 
expenses, believing that the judge when he certified may lmve that presentation. But 1 have something to say on each matter 
done so without evil intent, fo-llowing a supposed judicial as ito the effect of that .evidence. 
custom. Un the other .hand, he -asserts that the 'O'Neal case was First, as to residence. J'udge Swa-yne, when appointed in 1889, 
the w.orst thing of all, while others lrelieve ±hat as to O'Neal the was ;and had :been for years a resid.ent of Florida. He es.ta:b· 
judge did only ·his duty :and that there is no possible :ground of lished himself with his family at St. Augustine. We do -not 
impeachment except on the 'Charge .as to :Certificates for expenses. know anything -about :W.S .financial .affn.iTS. Three 'thousand 
Even on that charge the .question of intent should ·be solved by · .five hundred doLlars was his salary till il891, and $5,000 since. 
every man according to 'his best judgment and conseienee, and He seems tto hal"e had little el e, for the banks carry his note 
there is no evidence -as to :intent I repeat that the -vote ta:ken ·on .1lor $200. .Sucll a Ealary leaves little -to spare for wife tOr 
lmpeaehment was not -a majority -vote against Judge Swayne on family. He ha.{l a mo-ther who lived on the old homestead, in 
any one of these charges. 'That majority was made up of some Delawat'e, where he s,pent rhis summers. He did not trn:vel 
who believed in <One cha-rge and -some who belieTed in another. much or rindu\ge in luxuries, '3.1ld got !his board a.t botels as 
No majority -of the House has determined that they believe the cheaply as he could. 'l'hose -of you who ha-ve tried: to live on 
respundent guilty <>f any one of these different matters. $5;000 :a y.ear I will ask whether lt was easy for a judge to U::ve 

Gentlemen tell you that the House is bound, and that the House .on $3,500 a lY'ear, ,even :at the _place wher-e be established his 
would .stultify itself if 1t :voted a,gainst these eharges. Mr. family in eastern Florida, Where it is healthy in summer, :and 
Speaker, if there be any stUltification in -the .action .of the House whether ihe would have means to move the family instantly to 
it was in taking a single vote, throwing together .things wnich west-e:rn lffierida .on the -Gulf. He left his family .at St. Augus· 
have nothing to do with one another, and this res.ulted from the tine in l-894, .1895_, and 1896. 
earnestness and zeal-honest, but .mistaken-'Of the leaders ·Of Mr . .Speaker, the statute pro-vides that the judge shail xeside 
the majority of tlli8 committee, for when I rose in my place to in d:be district far which he is appointed. St. Augustine ·was 
speak -on this matter, as n member of :that ·committee, .and asked in. that district .for which :he was -appointed, :and his iamil~ 
that the motion :for the p.revlGus question should not be pr.essed, stayed thereJ .close by, -ana he himself .established ms r.eside.nee 
intending to ask this House to -vote ~eparately on the -varlo._us in Pensacola, where he meant to go_, by .registering in the hotel, 
necessarliy separate branches .of thuse charges, 1 :was made to .stay.i.ng there or irt ra. nei_ghbor.ing :boarding ho.use wheneVEr 
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there was work to do, and he also ordered his name to be put 
upon the registry roll. Gentlemen ask how often be was there. 

Mr. HENRY of Texas. I would like to interrupt the gentle
man a moment. I understood him to say that the statute says 
that the judge shall reside in the district for which be is ap-
pointed, and the gentleman's contention is that be resided in St. 
AUoaust.ine when he was appointed? 

Ur. PARKER. Yes, sir. 
Mr. HENRY of Texas. That he must continue to reside there 

forever if the district should be changed? 
Mr. P ARKEU. No; I do not; but I say that there was no 

moral obliqUity in his keeping a residence which he had taken 
up under that statute until he could, with convenience, get 
another residence. 

1\lr. HENRY of Texas. Does the gentleman then assert that 
he should have removed his residence to the new district? 

1\lr. PARKER. I think he should have removed, and I think 
he did remove, but I think the circuinstances were peculiar. 
He had a district composed of counties, a list of which I have 
here, which contained, in 1890, 128,626 people only, and con
tained, in 1900, 176,337 people only, not enough for a single Con
gressional district; but they depended upon him to do work in--

Mr. HENRY of Texas. Does the gentleman from New Jer
sey [Mr. PARKER] think that that is an answer to a positive 
statute? . 

Mr. PARKER. I am not saying that is an answer. 
Mr. HENRY of Texas. I am trying to understand the gen

tleman from New Jersey. 
Mr. PARKER. I have said to the gentleman from Texas 

[Mr. HENRY] that he bad a reasonable time in which to remove. 
I have said likewise to the gentleman that he did move by go
ing there. I have said now that he was not required by court 
business to remain there as much as be would have had to re
main in some other district, I mean in attendance upon court. 
This is not on the question of residence. This is on the ques
tion of employment. Thereupon, having little work to do-you 
can count the cases in that district on your fingers, as given in 
the Attorney-General's report-he was assigned by the circuit 
judge and sent from place to place for important and onerous 
work, so that he did not seem to be in Pensacola as much as he 
would have been if he bad not been taken away or had had busi
ness there to do. 

Mr. HE~TRY of Texas. Will the gentleman allow me to ask 
him just one question? . 

Mr. PARKER. Go ahead. 
Mr. HENRY of Texas. Do you hold that he became an ac

tual resident Qf the new district as created by Congress? 
Mr. PARKER. Yes; and I explain his absences as not in

consistent with complete residence. Judge Swayne himself ex
plains carefully on pages 578 to 580 that he understood that he 
must reside in his district; that be went to Pensacola and regis
tered in the hotel as of that eity; that he kept ·it as his home; 
that he looked around for a house; that he finally got one in 
1900, and that his wife, his family, and furniture have been 
there ever since, for four years. 

No statute ot limitations binds the Honse of Representatives 
or the Senate. No statute binds them. But this matter of resi
dence is purely a statutory crime and misdemeanor. There is 
no moral obliquity if the judge only does his work in his dis
trict. The offense is pure.lv statutory. A statute created it 
and a statute can limit it, and this limitation is imposed in the 
strongest terms, terms that would seem to apply to impeachment 
itself. Section 1044, Revised Statutes, provides: 

No persons shall be prosecuted, tried, or punished for any offense, 
not capital, except as provided in section 1046-

Whicb covers revenue and slave-trade cases-
unless the indictment is found, or the information is instituted within 
thr·ee years next after such offense shall have been committed. 

But whether the statute applies or not, impeachment will not 
be made on stale matters not involving moral character. 

For four years he has resided in Pensacola· beyond question. 
Before that time no one ever complained of his absence. No 
objection was ever made until long after his having a family 
home at Pensacola. He had always been there at every term
the number of his attendances are in the record-and for four 
years he has been living there in the midst of those people. 

The House is asked to go back of four years and to find · an 
impeachment because over four years ago be did not live there. 
No complaint was made until a man named O'Neal was punished 
In NoTember, 1902, for murderous assault on an officer of the 
court, and O'Neal had resolutions lobbied through the Florida 
legislature, employed five several lawyers, and ran the impeach
ment attacks upon the judge from 1902 till his death. I do not 
think the House is going to trouble itself with a charge of non
residence over four years ago, or -that impeachment is intended 

for matters that do not affect the moral character of the man 
or his present fitness to do his work. There are sound reasons 
for limitations as to indictment. Old matters may be made 
instruments of revenge, and they take the time of the courts, 
juries, and people over questions that are past and on which 
time has passed and wherein evidence may be hard to obtain. 
These reasons apply with tenfold force when the Senate and 
House of Representatives are to give up public business in 
order to become court or prosecutor on an attempt to disgrace 
an honorable United States judge for a crime and misdemeanor 
which was never such in intent, if it existed at all, and which 
certainly has failed to exist for over four years. 

Mr. Speaker, what has been just said as to length of time 
applies with tenfold force to the question of the use of the 
private car in 1893, eleven years ago. li;l principle we may not 
believe in the prevailing practice as to the use of passes or 
private cars, but while it lasts we may follow it honestly and 
use a pass. A man's conscience can not be brought down to 
any one single fixed rule as to the kindlinesses that prevail 
between man and man. A dear friend may give a thing of 
value which may not be given by or accepted from a stranger. 
The cigar or the meal or the wine or the entertainment will be 
taken from one man and refused from another. Each man's 
conscience must say in the special case where the line is to be 
drawn. In this case a receiver of a railroad in the year 1893, 
over ten years ago, had a private car-a private car that was 
not for hire and never brought a dollar to the railroad com
pany. It was the car of the president of the railroad, main
tained as such presidents' cars are always, by keeping a porter 
in it and ready for use by the president in traveling over the 
road. It is part of the necessary and usual means for the 
operation of a road. It is explained by Mr. Axtell, who was 
the lawyer of the road. Durkee, ·the receiver, is alive, but 
sick, and unable to appear. 

Dearborn was the conductor on that car on one of the two 
trips. But nothing was heard on this matter until this fall, 
when a witness named Wurts came here after the original re
port was made. He had been a defeated candidate for Judge 
Swayne's office. He said that when he was in Florida, pre
vious to 1895, he beard that Judge Swayne had been continu
ally using a private car to come down from Delaware, and that 
Judge Swayne had admitted it to him, and that the judge was 
corrupt with reference to railroad management. 

Now, the real facts are clear. Durkee, as receiver, had this 
private president's car. It goes free not only over that road 
but over all roads, because the car of the president of one road 
goes upon all other roads with free transportation. When the 
receiver found that Judge Swayne wanted to go to California, 
be appeared to have offered him the car to go to California, 
and the judge went to California and returned in that car witH 
free transportation, but be furnished his own provisions. There 
happened to be in the car some little liquid, whether apollinaris 
or something else we do not know. We can only appeal to t!Je 
record, which has proved Judge Swayne's expenses at hn.lf a 
dozen hotels, and there is not a single drink included.- We 
must conclude that Judge Swayne is not a drinking man or we 
would have l;leard of it in this case. 

He provisioned that car; _he accepted the loan of his friend's 
house, you may say ; be accepted the courtesy from the rail
road of the uoo of that car. It cost the railroad nothing. It 
was, as was said, better running than standing still. 

Now, this is not a thing that we commend. We have criti
cised it as at least unwise and tending to provoke criticism. 
But it is something that may and must be left to each man's 
conscience what courtesies of that sort he may accept. And, as 
pointed out by the gentleman from New Jersey [Mr. :McDrn:uoiT] 
yesterday, the accounts of all these matters have been audited, 
have been dispfayed in the courts, no objection bas been made, 
and the stockholders and directors must be taken to have as
sented, and it is done. Now, the other and second case is· 
simpler yet. In the same year, 1893-for there were only two in
stances of use of the private car-we find in the testimony of 
Mr. Axtell, who was the counsel of the road, a description of 
how it came to go to Delaware, and it is a case that mjght 
happen to anyone. In tills case Mr. Axtell says: 

Q. There has beeri testimony here of the receiver's car being sent 
for Judge Swayne and his family to Delaware. Was that while Ur. 
Durkee was receiver ?-A. Yes, sir. 

Q. Was it within your knowledge at the time?-A. It was. 
Q. Do you know at whose instance it was sent ?-A. The receiver 

sent it at his own instance. 
Q. Within your knowledge ?-A. Well, he told me so at the time. 

It came about in this way: Judge Swayne was at Guyencourt, I 
think. with his family, and was about to return to Florida in the fall, 
and Major Durkee, the receiver, suggested that he would send the car 
to Delaware tor Judge Swayne to return, and he made application to 
the various roads to pass the car from Jacksonville to Delaware and 
return. The car was passed without expense to the receiver or to 
the railway property. 
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Q. Was or was not that car kept by the· receiver for hi's' use as the 
manager of the road ?-A. Yes, sir. It was. a car that cameo into his: 
hands when he took charge of the property, and was used by the offi
cers of the road-that Is, the executive officers. They had another car
Q.Sed by the subordinate officers, and the receivel' always- usedJ that ear 
when he used any. And I will say there was. no hesitation on the part 
of the receiver to ask other roads to transport these cars, because in 
the winter time there is scarcely a day that that road did not haul the 
private cars of other roads without· compensation, as it is customary 
to do. 

Here is a judge at his home in Delaware, who is going dow.n 
to Florida, and he is notified that the private car of the re
ceiver is coming up to Guyencourt, or is on the way, to take him 
down with his family when he wants to go. It is a courtesy 
to liim, and he accepts it as a gentleman. Does it alter his 
position as a judge? Does it alter his action, Ol! was there 
anything con-upt about it? 

I feel like saying to myself, as well as to the rest, if it comes 
to a question of receiving tllings as courtesies which are some
time of value, "Let him that is without fault among you cast 
tbe first stone." But this transaction is dead. It is back in 
1893. It was not pnt in the original specifications; it was not 
u part of the case before the Florida legislature; it was not 
brought in here as part of this case, but it came from a disap
pointed cnndidate for office, on the new testimony, after the
report had been brought in. This House, like a grand jury, 
will wipe that.charge from existence. We may not defend it; 
we may think there is too much private-car travel; that there 
are too many pa.Bses, and that an enlightened public conscience, 
or perhaps the action of the railroads, will stop this thing in 
the future and chnnge ou.r system. We are not defending it, 
but we do say that I can not accuse a man of moral obliquity 
in such an action as this. 

Mr. THAYER. Will the gentleman allow me an interruption~ 
Mr. PARKER. Certainly. 
Mr. 'IHAYER. Is it not a fact that that whole railroad was 

constru.cUvely in the hands or the court itself when. it was in. 
the hands of the agent of. the court, the receiver, and is it not a 
fact that the court has got to pass on the debit and credit as 
kept by- the receiver of everything received in and paid out for 
that railroad? And what does the gentleman say of the pro
priety of a judge accepting this donation from the receiver when 
he, the judge, was to pass on his account? 

Mr. PARKER. I think that that cost about $20. 
Mr. THAYER. Well, that might vary. Isn't there a distinc

tion between that and a ra.ilroad corporation giving free. trans
portation to a judge from one place to another? In this case the 
recei,er was the agent of the judge. 

1\'lr. PARKER. I do not know; we look into the intent upon 
these things. One thing must still be greatly dark-the motive, 
why they do it-if it were done honestly, as many another man. 

' has taken friendly favors from friends, no matter what the rela
tion were. A lawyer is employed by one man, and then may 
rightry become attorney, not in the same case, against his for
mer client Ench man must keep himseJ.f upright in motive, 
though doing things in this world that may vary from one 
time to another. We should not hasten to condemn another's 
motive in a matter of this sort, which everybody seems to have 
thought right until this disappointed candidate for office came 
in on the tail of this case and put in these extra charges, which 
are now put first in the indictment, so that the dog comes in 
tail first instead of head first. [Laughter.] 

Mr. STANLEY. Will the gentleman from New Jersey permit 
a que tion? 

Mr. PARKER. Certainly. 
Mr. STANLEY. I believe the gentleman has said that this 

private car cost about $20. 
Mr. PARKER. I said that was probably the cost of the pr~ 

visions. ' 
Mr. STANLEY. It went up to Delaware and got Judge 

Swayne. 
Mr. PARKER. The car was never rented. 
Mr. STANLEY. That car made the trip to carry Judge 

Swayne from one place to the other? 
Mr. PARKER. The car went up with the porter and brought 

him back. 
Mr. STANLEY. Would $20 have carried that car through 

any one of the States! Would $20 have furnished fuel for· the 
train through any of the States over which he passed? . 

Mr. PARKER. Not a dollar was paid for the car. It was 
done as a courtesy trom one railroad company to the other. 

Mr. STANLEY. 'Vas not the car drawn by an engine? 
1\lr. PARKER. Yes, it wn.s d.J;awn by an engine; but the en

gine charged nothing for its services. 
. 1\Ir. STANLEY. How about the coal? Didn't that cost some

thing? 
Mr. PARKER. The same rule applies and I make the- same 

answer. 'J:he president's car on different railroads are drawn 
from one railroad to the other without char.~:e. 

Mr. ST.A!NLEY. Did it have a sp·ectal engine? 
Mr. P A.RKER. Not at all. 
Mr. S'IANLID1L Was there an engine to draw that car? 
Mr. PARKER. No ; it was shifted from one train to an

other-tacked on a regular train. I am very glad that the gen 
tleman asked the question. 

Let us next take up the case of O'Neal. I will put it to any 
man, what would he do in such a ca~ if be were a judge upon 
the bench? Greenhut, the man that was stabbed, was appointed' 
trustee in bankruptcy. The duty of such trustees by the bank
ruptcy act, section 47 in the second' supplement to the Revised 

· Statutes, on page- 858, was " to collect and reduce to money 
! the property and the assets- for which they are trustees under 
the direction of the court, and to close up the estate as expedi
tiously as is compatible with the best interests of the parties 
in interest" He wa.s, therefore, appointed trustee- with these 
duties to perform under the command of the court. His duty 
was. to collect all the assets, take them into possession, and dis~ 
tribute them. Now, mark that his duties were more than those 
of a sheriff in execution, who is likewise an officer of' the court. 
If a sherift had taken goods into his hand.':l in execution, and 
anybody- had gone to him, quarreled with him for taking them 
into execution, and stabbed him with a knife, no· one would 
deny that under the statute a judge would have the power to 
punish, because the statute says that the courts must punish 
for contempt in case of resistence by any party, jury, witness, 
or other person to any lawful writ, process, order, rule, decree, 
or command of the court 

Mr. BARTLETT. Shall do what with him? 
Mr. PARKER. The court may have the power to punish by; 

fine and imprisonment at the discretion of the court. 
Mr. BARTLETT. Does that mean to punish under the rule 

for contempt, or proceed for violation of law? 
Mr. PARKER. This is the section, as to contempt, and if the 

gentleman will turn to the majority report on this case on page 
22 he will find cited there the act of Congress which gives the· 
courts the power to impose sentence. It is as follows: 

The said courts shall have the power to impose and administer all 
necessary oaths and to punish by fine or imprisonment, at- th~ discre
tion of the court, contempt of theic authority: Pt·ovided, That such 
power to punish contempt shall not be construed to extend to any: cases 
except the misbehavior of any person in their presence or so near 
thereto as to obstruct the administration of justice, the misbehavior
at. any of the officers of said court in their official transactions, and 
the disobedience or resistance by any such officer or by any party, juror, 
witness, or other person to any lawful writ, process, order, rule, decree, 
or command of the said court. 

The majority report says that this was not resistance to any 
le.gal act, order, rule, decree, or command of the court.. "Why 
not? 

Mr. BARTLETT. Mr. Speaker, may ~ ask the gentleman a 
question? 

Mr. PARKER. I must go on now-not now ; in a moment 
Mr. BARTLETT. I did not mean to provoke so much rude

ness from the gentleman. 
Mr. PARKER. I did not mean to be rude. I will be very 

glad. to give an answer to-the gentleman. 
Mr. BAR'.rLETT. I do not desire to interrupt the gentleman 

more. 
Mr. PARKER. I beg the gentleman's pardon. 
lli. BARTLETT. I am sorry the gentleman ga"re so much 

rudeness. 
Mr. PARKER. I am to.o much a friend of the gentleman to 

have him think any such thing. 
Mr. BARTLETT. I beg the gentleman's pardon for inter

rupting. 
Mr. PARKER. I beg your pardon. Come along. 
Mr. BARTLETT. I was going to ask the gentleman if he 

does not know that the act of 1831 was passed as the resUlt 
of the impeachment trial of Judge Peck, who insisted at his 
trial that he- had the right to enforce his niles against people 
for contempt in his court the same as the English courts did, 
and that was the question on that trial ; and it was to settle for 
all time that the judges of the United States courts could not 
have any such extensive powers that this act of 1831 was passed. 

Mr. PARKER. I think I understand the gentleman's state
ment I understood the statute was to limit the rules of con-
tempt . 

Mr. BARTLETT. And grew out of that case of Peck. 
-Mr. PARKER. I have heard so here; I never knew it be

fore. 
M.r. BARTLETr. I beg the- gentleman's pardon if I am giv

ing him the information. 
Mr. PARKER. I heard. it here from gentlemen . who have 

made argmnents on this case. 
Mr. BARTLETT. I heard it long before I was a Member of 

Congress from people discussing that trial, who gave a history 
of the trial. · 
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Mr. PARKER. I happen to be more ignorant I never States, a certificate granted by Judge Swayne. The Supreme 
knew about the Peck case until it was mentioned in the Judi- Court of the United States ruled upon the case, and it said that 
ciary Committee and here in this matter. I have not studied it the only question was one of fact whether O'Neal interfered with 

Mr. CLAYTON. Get the bound volume of the Peck case and an officer of the court in the performance of his duty, and that 
you will find the original act printed in the baclr. such a question 'of fact could not be certified 

Mr. PARKER. Gentlemen, I am not talking to you about the In the case before Judge Pardee the latter expressly ruled 
Peck case. that a trustee in bankruptcy was an officer of the court and that 

Mr. Speaker, may I ask to strike out a little bit of this? he could not be interfered with. The whole case has been de
l do not want to put this in the middle of my argument, and I termined. It has been settled that this order for imprisonment 
now desire to go on. of O'Neal was lawful, and if it was lawful I will leave it to any 

1\lr. BARTLETT. I think perhaps it will help it. Member of the House if he had been a judge upon the bench 
Mr. PARKER. I stated, Mr. Speaker, that this was an act and an attack had been made upon the trustee in bankruptcy 

of resistance to the command of the court The command of the that he appointed for the purpose of performing the official 
court was given to the receiver or trustee to take these assets duty of collecting assets and that attack appeared to be in order 
into his possession. He is given a greater command than a to keep the trustee from going on with that duty, I ask whether 
sheriff or marshal under an execution. Under an execution the exemplary punishment was not necessary and whether sixty 
sheriff can only take the visible assets that he can seize. The days' impris.onment was not very sqiall punishment? It makes 
receiver can sue for and take equitable assets that can only be me hot to find persecution lavished upon this judge for his bon
recovered by suit. Under an execution the sheriff must only est action in this case. It is to be regretted, in my judgment, 
take so much of the assets as are sufficient to satisfy the claim that his order for the punishment of O'Neal never took effect. 
or at least he can not sell more. Under the bankrupt act the It is still more to be regretted that it is owing p1incipally to the 
trustee must take all the assets. Under an execution the sheriff money and the friends of this would-be assassin that the legis
can desist by permission of the plaintiff without an order of the lature of Florida was lobbied and a resolution passed against 
judge. Swayne and that expenses of the prosecution of impeachment 

Under the bankrupt act the receiver, until he is otherwise di- proceedings before the Judiciary Committee is now paid. If 
rected by the court, must take and collect every asset of the gentlemen wish to see and verify the truth of that statement, 
bankrupt that he can find in anybody's bands, whether in pos- let them look at the record on pages 12, 13, 132, 133, 153, 481, 
session or in action. That was the trustee's duty. As part of and 482, showing five different lawyers who have been engaged 
that duty he began a suit, and it was his duty to go on with that in this work in the pay of this man O'Neal and against Judge 
suit and prosecute it, and, Mr. Speaker, if any Member of this SwaY"ne. 
House were a judge upon the bench, I ask what he would do in Let us turn to the Belden and Davis case. They were guilty 
such a case? The judge, by order in bankruptcy, has appointed of marked contempt and deserved rightly to be punished. It is 
and commi-ssioned a trustee to collect these assets and the trus- a case that excites the sympathies of many Members in this 
tee has brought suit against a bank. The president of the bank House, that of the old lawyer Belden and the other lawyer, 
comes and quarrels with the trustee for bringing suit, and draws Davis, who were ordered to be fined $100 each and imprisoned 
a knife and lays that trustee up for weeks, and takes the chances ten days for contempt of court. The sentence was illegal. 
of killing him. What would any court do? I ask whether that is "And," instead of "or," was a mistake. It is an easy misL'tke 
not a resistance to the command of the court? True, part of the to mal\:e when the statute says "fine or imprisonment." It is a 
act was past-the bringing of the suit-but there was more to be common mistake to make, for in administering such statutes the 
done. The cases are consistent, and that of McLeod, in 120 Fed- sentence almost always includes imprisonment if the fine be not 
eral Reports, is complete on this subject. In that case, because of paid. But it is certain that it was a mistake. If the sentence 
a past action of a commissioner of the court, an attack was made had been imposed by the judge upon an ordinary poor outside 
upon him, and although the commissioner had nothing more to person, who had no counsel and knew not the law, you might 
do in that case it was held nevertheless to come within that not be so sure. It was imposed here upon three lawyers-Bel
section, and the assailant was arraignable for contempt because den, Davis, and Paquet. They were good lawyers. It was im
it was proven the commissioner was doing his duty, under orders posed at the advice of, perhaps, the most prominent lawyer in 
of the court. · the State of Florida, Mr. Blount, whose testimony everyone 

The McLeod case is stronger than the one before us. Here should read. He looked over the sentence and obviously looked 
the act of the trustee was not complete. He was still going on over the statute, because he said, "You can not disbar; you can 
with the suit, and the attack upon him by this O'Neal was an only fine and imprison." 'l'he judge corrected it on that point; 
endeavor to make him stay his hand. and everyone seems to have missed that little "or." There was 

Mr. PALMER. That is a penal statute, is it not? no intention to do wrong in the form of the sentence. There can 
Mr. PARKER. No. not have been any. If there had not been a mistake, the law-
Mr. P ~fER. Does the gentleman say that this statute is yers would have called the judge's attetion to it, and the judge 

not a penal statute? would have corrected it. 
Mr. PARKER. I read the contempt end of it. It is not a Mr. THAYER. ·wm the gentleman permit me to ask him a 

criminal statute. question? 
Mr. PALMER. It is a penal statute, and therefore strictly Mr. PARKER. With pleasure. 

to be con trued. Mr. THAYER. Can not you conceive it possible that these 
. Mr. PARKER. Yes. lawyers, who had been unjustly sentenced, remained quiet, 
Mr. PALMER. Very well. Suppose you are going to indict · knowing that a writ of habeas corpus would lie and that they 

O'Neal for resisting the command of the court If the court had would get their relief at once? · 
made an order or rule of any kind, he would be in ·the indict- Mr. PARKER. Yes, sir. 
ment in haec verba. Suppose you are indicting him for resist- Mr. THAYER. Then why do you blame them for not taking 
ing a command of the court, what would you set out in the in- it out before the next day, when they could apply for the writ 
dictment? . of habeas corpus? 

Mr. pARKER. I am not supposing anything of the kind. Mr. PARKER. If you will look at the habeas corpus pro-
Mr. PALMER. The gentleman says that O'Neal resisted a ceeding, you will find that application was made. 

command of the court. I would like to khow what command of Mr. THAYER. '.rhey could take it out 
the court he refers to? Does the record show any command Mr. P .ARKER. It was taken out. 
that the court had made? Mr. THAYER. They could have taken it out next day. 

Mr. PARKER. The court had ordered this receiver ap- Mr. PARKER. The writ of habeas corpus was taken. I 
pointed. His duty, under the statute following upon the words want to answer the gentleman's question; he has asked me one, . 
in that order, was to collect and reduce to money the property and I want to answer it. My recollection is that the point as 
and assets for which he was trustee. That was the duty im- to the form of the sentence was not taken in the petition or 
posed upon him. What is more, we do not have to look for law petitions for the habeas corpus; and that even then the parties 
on that subject. The O'Neal case has been decided on appeal still did not know of it. (See the petition, pp. 329--30.) 
before Judge Pardee and the other judges of the circuit court, Mr. THAYER. Suppose the full penalty of disbarment, fine, 
good judges all. I wish I had 125 Federal ·Reporter here, be- and sentence to the penitentiary had been imposed, and that they 
cause only part of that was read by the gentleman from had been taken off in execution of that to the jail, could not they 
Maine [Mr. LrTrLEFIELD], and anyone who looks at that case next day have sued out a writ of habeas corpus because of t~eir 
will see the court determined expressly that if the facts were unlawful committal? 
as charged · in those papers, then contempt of court under the Mr. PARKER. In this case just that happened, with the sin
statute had been committed. What is more, O'Neal obtained a gle exception of the disbarment; the sentence was only .for fine 
certificate as to jurisdiction to the Supreme Court o~ the United , and imprisonment. It was an unlawful sentence. Belden and 
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Davis did bring a writ of habeas corpus, and in the petition for 
it they did not set up that the sentence was illegal, but simply 
relied upon the question of jurisdiction of contempt itself, and 
'did not even imagine that that sentence was illegal. 

1\fr. THAYER. The only effect of that is to convince me that 
the lawyers were about as ignorant of the law as the judge. 

Mr. PARKER. We are all subject to make mistakes. When 
people ask me what is my profession, I say I hope I am a law
yer; I can not claim to be a great lawyer, for a great lawyer 
is a great man. Mistakes are made by the best lawyers, and 
that is the reason for the courts of appeal. But the proof 
shows beyond any reasonable man's doubt that it was a mere 
mistake in taking the law to be "fine and imprisonment" in
stead of fine or iiQprisonment ;" and we come, therefore, to the 
merits in the case and ask whether these men committed a 
contempt under the' statute; and if so, whether they were hon
estly and fairly to be punished for it 

Now, I ask your attention for a moment to the facts on this 
particular matter, because they seem to have been misunder
stood. If gentlemen who have copies of the record in this case 
will turn to the beginning of Judge Swayne's statement on this 
subject, beginning at the bottom of page 581, they will find that 
~~~= . 

In the suits h·ied before me-
~~his McGuire suit had been trie before-
In the suits tried before me, involving the title to the extreme eastern 

portion of the city of Pensacola, the description given in the pleadings 
was as follows : 

"That certain parcel or piece of land known as the Gabriel Rivas 
plat, containing 2623 acres, more or less, in the eastern portion of the 
city of Pensacola." 

This, in a general way, was the only knowledge I had of its loca
tion. I knew nothing of its metes and bounds and d1d not refresh my 
mind as to its location at all. 

So much for his knowledge, which is essential--
Mr. SMITH of Kentucky. Will the gentleman allow me to 

ask him a question? 
Mr. PARKER. Certainly. 
Mr. SMITH of Kentucky. Did not Mr. Hooten, the real 

estate man who sold it to him, or sold it to him for his wife, 
take him out and show him this land-show him all around? 

Mr. PARKER. I am coming to that He did not show him 
around this big tract that I run talking about-the Gabriel 
Rivas tract-or tell him the boundaries of that 

Mr. SMITH of Kentucky. He showed him lot 91. 
Mr. PARKER. That is true; I am coming to that. Will 

gentlemen please not interrupt before I_ finish a ittle of my 
statement? This 1\Iaguire suit was as to what is called the 
"Gabriel Rivas tract." It was one of those sweep surveys, 
covering a large portion of the city, seemingly under some old 
Spanish or other grant, for the name "Gabriel Rivas," as well 
as "Caro," sounds yery Spanish. I will read what Judge 
Swayne says : 

In the summer of 1901 my wife had some money which she had in
herited, and, desiring to invest the same, I advised the purchase of 
city lots. We looked over several and were pleased with the location 
of block 91 of the new city tract, and agreed with the agents to pur
chase. I knew nothing of Mr. Edgar, the owner of block 91-did not 
remember ever hearing his name before. He was not a varty defend
ant in either of the suits of ejectment by the Caro heirs, although 
named in the pleadings of one of them, but no attempt at service was 
made so far as I am informed. 
· Not the slightest hint or suggestion had up to that time entered my 
mind that this block was a portion of the Gabriel Rivas tract, and 
only upon the receipt of Messrs. T. C. Watson & Co.'s letter of July 
19, 1901, as contained on page 57 of the printed testimony, did I first 
learn of its connection with these suits. 

Now, I turn to this letter from Watson & Co. They ~eem to 
ha1e been agents for the sale of land, and they wrote him.: 

We have deed to block 91, New City, from Mr. Edgar, but he refuses 
to give a warranty deed to this block; he merely gives quitclaim deed. 
We have received a letter from him, in which he writes he is unwilling 
to give anything but a bargain and sale deed, as he is afraid of the 
old -- Caro claim on this, which seems to be his objection. We 
have recently made an abstract of title ot this property, and it seems 
to us we would just as soon have one deed as the other, but we lay the 
matter before you so as to have you perfectly satisfied. In case the 
deed is not satisfactory to you, of course, we will have to drop this 
deed or wait until you come home. Thanking you for an immediate 
reply. 

Yours, truly, THPYA.S C. W.A.Tso~ & Co. 
He immediately answered, in July, 1001, saying: 
Gentlemen, you may omit block 91 and send papers for the others 

along, and oblige, 
Yours, truly, CHARLES SWAYNE. 

Then, July 25, they wrote, sending him the papers for the 
other lots and leaving that one out. He had done what an hon
est man and an honest judge ought to have done. He said: " I 
can not buy anything that is in litigation before me. I prefer 
not to call another judge in to do the business I ought to do. I 
wHl not buy this lot or have my wife buy it." 

He made no mistake in that; he did the right thing. 

XXXIX-52 

Mr. HENRY of Texas. I do not want to break into the con
tinuity of the gentleman's argument, but I would like to ask 
him a question right there, if he will allow me. 

Mr. PARKER. Certainly, I will. 
Mr. HENRY of Texas. If Judge Swayne dropped out block 

91 in July, why is it that, on November 5, 1901, he stated that a 
relative of his had purchased lot 91? 

1\Ir. PARKER. Well, she had purchased or agreed to pur-
chase it, and then did not take it. 

Mr. HENRY of Texas. But he said to drop it out in July. 
l\fr. PARKER. It was dropped out. · 
Mr. HENRY of Texas. In July? 
Mr. PARKER. The expression ",had purchased" is pluper

fect, is it not? 
Mr. HENRY of Texas. He said that a relati-re had pur

chased the lot 
1\Ir. PARKER. I suppose your wife is your relative? 
Mr. HENRY of Texas. Certainly; and if I were a judge and 

my wife had an interest in property which was the subject of 
litigation before me, I would recuse myself instantly. 

Mr. PARKER. The gentleman from Texas does not seem to 
understand the evidence. Judge Swayne says that she had 
made an agreement for purchase. 

1\!r. HENRY of Texas. lie didn't say that. On the 5th of 
November he said a relative, without saying it was his wife, had 
purchased lot No. 91. 

Mr. PARKER. He had purchased it, but had given it up, 
and the agreement for purchase had been called off. 

Mr. HENRY of 'rexas. Oh, no ; he said a relative had pur
chased it, and on November 11 he said the relatiye was his wife. 

1\Ir. PARKER. Now, Mr. Speaker, I am willing to allow 
interruptions, but I beg gentlemen not to interrupt me too fre
quently. I had got so far as the 25th day of July, 1901, and I 
am com.fng slowly down to the 11th of November. When 
I am trying to give an orderly statement of what happened in 
this matter, Members interrupt me with questions. I have got 
now as far as where Judge Swayne writes to them in July 
that his wife refused to take that lot His wife had made · 
an agreement of purchase, and he and she refused to carry 
it out, because the title was clouded and in litigation before 
him. He gave no reason, but, like a sensible man, he simply 
wrote and said, "Drop that out." · 

The next thing that appears to have taken place in the order 
of time was a suit brought by the agents, Watson & Co., against 
Edgar for their commission for making the sale of this lot. 
They were entitled to a commission, because Edgar had put the 
lot in their hands for sale, and they had done all they were 
asked to; they had found a purchaser, and then the title had 
failed, but by no fault of theirs. ~ ~'he lot had not been conveyed, 
t11e sale had fallen through, but they had done their work and 
were entitled to their commission. 

That matter got into the newspapers, I suppose, or in some 
way it was known or rumored that Judge Swayne had bought 
this lot, and not knowing that the sale had been called off, it 
went around the community that he was the owner of the lot; 
and thereupon the attorney, Paquet, whether with Belden or 
not I don't know, addressed a letter to Judge Swayne at Guyen
court, Del., in which they told him that they understood that 
be owned a part of that property in litigation before him, and 
asked him to recuse himself. Remember, that was in October; 
that was three months after he· had looked at the lot and thought 
of taking it and refused to take it, and he did not obviously 
know what these gentlemen were talking about, whether they 
meant that some of the other lots which he or his wife had pur
chased were within the McGuire tract, or whether it was this 
lot that she had refused, or what they meant. 

Mr. SMITH of Kentucky. I should like to ask the gentle
man a question. 

Mr. PARKER. The gentleman is aware that I do not wish 
to be interrupted. 

Mr. S~HTH of Kentucky. I would like to know where the 
gentleman gets his facts when he says that when Judge Swayne 
got the letter from Paquet and Belden, he didn't know what 
they meant 

Mr. PARKER. I say how could he have known? 
1\Ir. SMITH of Kentucky. He bad traded for lot No. 91. 
Mr. PARKER. The letter does not say lot No. 91. The let

ter has not been produced by them or anyone else. It has been 
described in the testimony. The gentleman from Wisconsin 
[Mr. CooPER] referred to it the other day. They do not seem 
to have said it was lot No. 91, or where it was, but they said, 
"You own a part of the property that is in this litigation, and 
you ought to recuse yourself." That is enough to make a judge 
think "Isn't this rather funny?" I think it was funny. If 
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the e gentlemen bad gonec to T. C. Watson & Co. and asked them 
about wha.t that suit for commissions meant they would have 
learned that the suit was based on a sale that was never· earned 
out and the lot not conveyed to Judge Swayne or his wife. If 
they· had gone to Edgar and asked him the same question he 
would haye said the same thing. But these lawyers. without 
inquiry, accepted a mere street rumor and then wrote to Judge 
Swayne generally that Ire was interested in the property that 
was in litigation before him as a judge of the court, and asked 
him to recuse himself. I do not wonder that he refused to an
swer the letter until be found out what they meant, especially 
as he was soon going to be in FloTida. This letter: was written 

· on· the 16th of October. 
Mr. RICHARDSON of Alabama. Mr. Speaker, I am very 

much interested in the gentleman's argument, and I just want 
the liberty of asking him one question for informatio~ 

1\fr. PARKER. Is it upon this point? 
Mr. RICHARDSON of Alabama. It is upon the· purchase of 

that lot 
Mr. PARKER Only on this point just where I am. I 

would like to get through the order of dates. 
Mr. RICHARDSON of Alabama. It is on thn.t lot which the 

gentleman bas just been discussing with the gentleman from · 
'.rexas [Mr. HENRY], and I desire to get some information from 
the gentleman. 

Ur. PARKER. If the gentleman will wait a little bit, I 
would be very much obliged. Now, I was saying that Judge 
Swayne knew on the 16th or 17th of Octo-ber, when he got that 
letter, that he would be down in Florid-a before the 5th of No
vember, for he was trying criminal cases there on the 5th of 
November, and it would take only about twenty days. He 
waited until he got there, and on the 5th of November he states 
that the counsel were before him and he told them the facts. 
Mr. Paquet has not contradicted it; Mr. Belden has not contra
dicted it, because he was not there-he was sick at that time 
and away. :Mr. Davis says he was not employed as counsel, 
but lli. Da-vis does say, I think it is on page 329, in his peti
tion for habeas corpus, that Judge Swayne on the 5th of No
vember made certain statements in court~ and seemed to imply 
that he was there. True, he says that that petition for habeas 
corpus was gotten np on a blank form for both Mr. Belden and 
himself, and that he did not mean he wrote tile letter of Octo
ber 16, and nobody can tell exactly what he did mean in that 
p.etition. 

Ur. PALMER. Does not the gentleman remember that 1\Ir. 
Davis was a respeetable member of the bar and swore posi
tively that he neyer was employed in the case until Saturday 
night? 

Mr. PARKER. Yes. 
Mr. PAUIER. Very well. Now, what is there to contradict 

his testimony except some--
1\Ir. PARKER. I am not contradicting hls testimony. 
Mr. P .A.Icllli~. Then what is the gentleman trying to prove

that he was not a member of the bar? 
1\11:. PARKER. I am trying to prove something that the gen

tleman does not seem to understand. [Laughter.] 
Mr. PALMER. That is right 
·Mr. PARKER. If the gentleman will sit down and llsten, 

instead of asking questions, he will likely find out 
Mr. PALJ\IER. It is not my fault--

proceedings, said on the 5th and 11th of November. Now, in 
the petition for a habeas corpus, page 329~ :Mr. Davis says that 
on the 5th of November Charles Swayne refused to recuse. him
self, and went on to state from the bench, in open court, that a: 
relative of his had purchased a pa.....-t of said lands in litigation 
before him in said suit of Mrs. Florida McGuire; that the deeds 
had been sent north to him [the judge], and that he had re
turned them. 

Tb.e fact that Davis says he was not counsel at that time 
would not prevent his hearing th t statement, and he has never 
sard that be did not hear it or that that part of that petition is 
untrue. u ·· so, counsel, ·parties, the community, probably 
through the newspapers, but certainly everyone present in that 
court knew that the judge owned no interest in that land on 
the 5th day of November. Then the judge went on with the 
trial of criminal case .Jmti1 the 9th of No ember, whlch was a 
Saturday. · Tbep, instead of being ready for trial, the parties in 
this case were not ready and wanted it postponed for the term. 
The court refused in the exercise of a sound discretion. Re
memfier they had notice on the 5th that he stated he was com
petent and had the right to try that case, and they had four 
days' notice to get thetr witne es. 

Thereupon, this contempt was committed. I think it was a 
misbehavior of officers of the com't, but I do not rely upon 
that Under the statute a¥"eady read contempt proceedings 
will lie for the misbehavior of any person, not only in the 
presence of the court, but so near thereto as to obstruct tile 
administration of justice ; we do not care, therefore, whether 
they-Belden and Davis-were lawyers and officers of the court, 
bound by their positions as members of the bar (except that 
their knowledge of the law and their confidential position was 
an aggravation of the offense), or whether they had been other 
persons, the parties to the suit, or out ider . In the face of the 
judge1s denial that he was interested in that lot, without once 
inquiring as to the facts from Watson or Edgar, without in
vestigating whether the lot had been conveyed or not, they 
brought suit in the State court on that Saturday night against 
the judge as the owner of the land. That is not all. · That 
suit was a sufficiently clear statement to the judge and to the 
community that he was a liar. It was a sufficiently clear 
statement that he was dishonest in attempting to try a case 
in which he was interested. It was: a clear attempt to bring 
him into contempt in that community and to obstruct the ad
ministration of justice by making everybody distrust him--

Mr. GAINES of Tennessee. Will the gentleman yield! 
Mr. PARKER. Nof now. 
Mr. GAL"N'ES of Tennessee. · It interests me very much along 

there and--
Mr. PARKER. Just stop a moment. I do refuse to answer 

for the moment, but I will answer the gentleman in a momentr 
Mr. GAINES of TennesMe. Do not leave the subject before 

I get a chance to ask the question, because I really want to ask 
a question there. . 

Mr. PARKER. It is a sufficient thing of itself to obstruct the 
administration of justice to bring a public suit against him of 
that sort, informing that whole community that the lawyers who 
had brought that suit believed that · the judge was interested 
in the case before him, had refused to leave the case, and had 
lied about it But they did more. That very night the attor
n~y himself, Paquet, put into the newspapers of that town the 
following article : · Mr. PARKER. It is the gentleman's fault He interrupted 

me in the middle of a thought 
Mr. PALMER. It is not my fault It is the fault of my in- .ruooE swAY!iE 6~,~~1~"E~. ~~;t~rfocoT;:~ri/~L~AsE oF FLoirrnA 

tellect That is the trouble. I am too dumb to understand. A decided new move was ma.de in the now celebrated case of Mrs. 
.1\Ir. PARKER. It is not that. It is the fault of the gentle- Florida McGuire, who Is the owner by iii.herita.nce nn.d claims the pos

man interrupting me when I was just about to tell him what session of what is known as the "Rivas tra.ct," in the eastern portion 
the matter was. The gentleman prevented my speakin~ before, of the city, near Bayou Texas, by the filing of a prrecipe for summons, 

~ through her attorneys, ex-Attorney~General Simeon Belden, Judge Louis 
and he can not do it this time. P. Paquet, of New Orleans., and E. T. Davis, of this city, in the cir-

Mr. PALMEJR. Give it to us straight [Laughter.] cult court of Escambia County, in an ejectment proceeding for posses-
M PARKER I · to · •t t tr · ht [R siQn of block 91, as per map o! T. C. Watson, which is part of the 

r. · am gomg giVe 1 0" you 8 Uig e- property which is claimed by Mrs. Florida McGuire, and w-hich it is 
newed laughter.] Now, I have got so far as this. Tbe record alleged that Judge Swayne purchased from a real estate agent in this 
niade up on November 11, 1001, reads as follows, page 324: city during the summer months, and which is a part of the property 

now in litigation before him. 
On Tuesday, November 5, 1901, at the time of the presentation of the The summons was pln.ced in the hands of Sherilf Smith late last 

said motion by the plaintift's, that the court recuse himself, he had then night for servi<:e. . · , . . . 
stated, and now states, that he never agreed to accept nor ever ac- Anyone who "as·-c-o'mmon·· s·ense WI"ll say that 1·t wns the ObJ"ect cepted any deed to any portion of the said Cheveaux: tract; that, as he li u 
stated, a member of his family, to wit, his wife, had, with money in- of that statement to tell the community that that judge was not 
herited by her from her father's estate, negotiated for the purchase of fit. to sit upon the bench, because he wanted to try a case in 
some city lots in Pensacola; that certain deeds in connection there-
with had been sent to her in Delaware, one of them proving to be a which be was interested and because he lied when he said he 
quitclaim deed, and upon investigation and inquiry It was found out was not interested. Obstruction to the administration of justice 
that the property in the deed was a. portion of the property in litiga- . · t 1 · d trik• · d "th h •t · tion in the suit of Florida McGuire v. Pensacola City Company et al., 18- no mere Y co:m-ng an . s . rng a JU ge WI ~ .ammer ; 1 IS 
and thereupon, and by his advice, the said deed was returned to the not merely. makmg a nolSe m the court room; It 18 not merely 
proposed grantors, with the statement that no further negotiations bribing witne ses or bTibing jurors in a case; it is not merely 

hatever could be conducted by them in relation to this pr<?perty, that During the term when the community is looking to the 
and they tberenpon refused to purchase, eltb.er at the present time or , . ' . . 
ln the future, any portion of this tract. JUdge for truthful statements of . the faets and the law, tf ~y 
· That is what Judge Swayne, in the record of the contempt person, worst of all if attorneys of his court, dare to charge l;lim 
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with dishonesty upon the bench in a pending case ; dare to 
charge him with lying about the facts in that case; dare to em
phasize and publish those charges by public suit, brought against 
him on a claim that they ought to have known and must have 
known was without foundation, and dare still more to prepare 
and publish an article calling public attention to that suit, and 
saying that it is alleged that the judge is interested in the suit 
pending before him, no court that respects itself and its duties 
can for a moment fail to see that for the protection of the honor 
and dignity and· good faith of that court, ·which must depend 
upon the trust of the community, it is necessary to punish these 
men. 

No court that respected itself could afford to allow that con
tempt to pass unpunished, and imprisonment for ten days and a 
fine of $100 was a light punishment for that attack upon the 
honor and dignity of that court. This, too, has been already so 
determined, for the appeal in that case (120 Fed. Rep., in re 
Davis) set aside the sentence, not upon its merits, or upon the 
grounds set up in the petition, but upon the question of whether 
"fine and imprisonment" should be "fine or imprisonment." 
Those who have somehow gotten an idea that Judge Swayne is 
an unjust judge because he so protected his court have, in my 
opinion, unwittingly done him the greatest of wrong. In in
flicting that punishment he did as righteous an act and as brave 
an act as was ever done by any judge. . 

Now is the time for the question of the gentleman from Ten
ne see [1\Ir. GAINES]. 

:Mr. GAINES of Tennessee. All right. Now, I want my friend 
from New Jersey [Mr. PARKER] to feel assured that I am per
fectly sincere in this. 

Mr. PARKER. I am ready now to hear you. 
1\fr. GAINES of Tennessee. I have listened to the gentleman 

from New Jersey [1\Ir. PARKER] with a great deal of pleasure. 
'Vill the gentleman tell me when Judge Swayne informed those 
lawyers he did not have any interest in that property? 

1\Ir. PARKER. On the 5th day of November. 
Mr. GA.INES·of Tennessee. :Where does the gentleman get his 

authority for that? 
Mr. PARKER. It is in his statement, and it is found in 

Davis's affidavit, on page 129. 
1\fr. GAINES of Tennessee. Why did not Judge Swayne 

answer the letter, and why has not Judge Swayne furnished th'e 
letter that these gentlemen wrote to him? Why did he not 
answer it, and why did he not furnish it as part of the proof 
in this case? 

1\!r. PARKER. I will say to the gentleman from Tennessee 
that I tried to answer that question. I do not think it was nec
essary. 

Mr. GAINES of Tennessee. The gentleman knows that the 
presumption is against him if he can not produce the letter? 
That is a good proposition of law? 
. :Mr. PARKER. Not at all. I want to say to the gentleman 
that the judge received a notice from the lawyers-a letter, as I 
remember it, though I have not it before me-containing a state
ment which included no details, but simply said to him that he 
was interested in the Rivas tract which was in litigation before 
him, and they wanted him to recus9 himself. There were several 
reasons why he might wait until he met them on the 5th of 
November. 

.Mr. GAINES of Tennessee. How long did he wait? 
Mr. PARKER. From, say, the 17th of October to the 5th of 

November. He knew he was to be there. One reason might 
be that he thought those lawyers might have made a little inquiry 
before they made such a charge against him, for the least inquiry 
would have shown it was all wrong. If they had asked Mr. 
Edgar or Watson & Co. they would have found it was all 
wrong. No purchase had been consummated, although agreed 
upon. In the next place, he might have been puzzled to know 
what they were referring to. He had bought-or his wife bad
certain lands in Florida by warranty deed. The agents had 
tried to make them take a quitclaim deed for another tract of 
land, and said that the quitclaim would be just as good as a 
warranty deed. He had taken other lands, and it might be that 
he wanted to go down to Florida and see the agents and see if 
he could deny that he was interested. 

He did not perhaps remember the exact terms of the letters. 
He himself, when he came to make a statement in November, 
made an immaterial mistake. He said the deed had been sent 
to him and that he had returned it. That was untrue. 'Tile 
deed had been sent to the agent, and he ordered it returned. 
And he might have been doubtful whether that agent had per
formed the duty which he had imposed when he told him to 
return it. He might have been looking for light. There are 
fifty reasons. It might have been sheer carelessness, and even 
Congressmen are sometimes guilty of carelessness in anwering 

a letter. A. judge has many letters to answer. But I do not see 
how twenty days made any difference if he did go there. He 
then found out what they meant. When they said he owned 
lot 91 he denied it, and explained it, and the case was set on 
the 5th for the 11th. And then they took revenge by bringing 
the suit and publishing a statement in the newspaper about 
him. 

1\fr. GAINES of Tennessee. How do you answer this allega-
tion that he did not buy this property in litigation? 

Mr. PARKER. The fact is given in the record. 
Mr. GAINES of Tennessee. Give me the page of it 
Mr. PARKER. I have given it to you. You will find it on 

page 582 of the testimony. · 
Mr. SMITH of Kentucky. Mr. Davis it is not asserted was 

present. In the article filed by Mr. Blount it is not asserted 
that 1\Ir. Davis was in court and heard the statement He says 
Belden and Paquet were there; and I understand that is a 
mistake, in saying that Belden was there, as he wa.s not there, 
but was siclc. 

A MEMBER. Nobody but Paquet was there. 
1\Ir. PARKER. How many people am I answering? 
Mr. •SMITH of Kentucky. You are answering a certain 

proposition, it does not make any difference how many people 
you are answering. · 

Mr. GAINES of Tennessee. Did not these lawyers have the 
right to file this suit? Did not these men have the right to file 
this suit against this judge, even if he was a judge? 

1\fr. PARKER. Will you kindly stop putting more questions 
until I get through with those already asked? The first ques
tion was whether Davis knew what the judge said. Davis filed 
a petition, which is already referred to, and which is found on 
page 329, which shows that he knew what the judge said. · He 
states that the judge said that he returned the deed. 

I desire to say, as to the matter of knowledge, there is no 
difficulty about the knowledge of these attorneys. Belden was 
one of the attorneys and Paquet was present all the while. 
Davis was consulted before the suit was brought and before the 
newspaper publication was indulged in, and he knew what were 
the facts. He never denied knowledge of the facts, and he 
signed the petition in the habeas corpus, in which he said di
rectly that the judge had made this statement in court, and so 
did Belden in filing a like petition. Will anybody tell me, after 
they have made that statement in their petitions, that they did 
not know that the judge had made that statement that he was 
not interested in that land? 

Now, I answer the other question 1!-f the gentleman, as to 
whether people have a right to bring a suit against a judge--

1\Ir. GAINES of Tennessee. Do you think a Federal judge is 
better than a plain man in his right to be brought into court 
and made to disclose whether or not he owns a particular piece 
of property? Is a Federal judge better than you are, or than I 
am? That is the question I want to ask you. 

Mr. PARKER. The gentleman first asked me whether it was 
any contempt to bring a suit against a judge. He then asked 
me a. second question as to whether a judge is any better than 
a. private man. I will answer that a judge is no better than a 
private man, but in his official transactions he represents the 
majesty of the law, and his person and his actions must be 
h·eated as sacred so far as necessary to maintain the adminis
tration of justice, and anything which interfers with or ob
structs that administration of justice is not a contempt of the 
judge, but a contempt of the court and a contempt of the law, 
which is better than any private man. [Applause.] 

In the next place, to bring a suit against a judge is nothing. 
•.ro bring a suit which states that he is the owner of property 
which he has denied owning, and which is not only a public rec
ord, but is emphasized by a contemporaneous publication in a 
newspaper which forms part of the same transaction, and 
charges that that judge is corrupt enough to try and hear a 
case in which he is interested a.nd cowardly enough, or worse, 
to deny such interest-! say that suit against a judge is a con
tempt of the court which the court must punish in justice to 
itself. 

Now, the gentleman from Alabama [Mr. RICHARDSON] desired 
to ask me a question. 

Mr. RICHARDSON of Alabama. I would be glad to ask a 
question for information. The gentleman has discussed, with 
marked courtesy, all the matter relating to block 91. I should 
be glad to call his attention most politely and respectfuly to 
this paragraph in the testimony, which possibly he has over
looked: 

The relative I referred to yesterday or the day before was my wife. 

He went on to say that his wife had paid for the property 
from funds from the estate of her father in Delaware. 



.820 tJONGRESSIONAL RECORD- HOUSE. JANUARY 13, 

Mr. COCKRAl.~ of New York. On what .Page of the record is 
·that! 

Mr. RICHARDSON .of Alabama. _Fage l16. 1 just -call the 
attention of the gentleman from New Jersey to that, because he 
bas been £o kind-

Yr. PARKER. 'The judge never sam that they bad bought and 
};iaid for the lot 

l\Ir. RICHARDSON of Alabama. That is in the record. 
Mr. PARKER. No; it does not re1ate to that. 1 will go 

over it and explain it to the gentleman later with great ·pleasure. 
Mr. RICHARDSON of Alabama. Don't you :think that the 

highest degree of propriety and regard for judicial dignity 
would have led him to recuse hlmself from that trial? 

1\Ir. PARKER. Oh, it would have 'been bette1· fur .him not to 
have done as he did, if that was :So. It was not so. 

Mr. Speaker, 'there is but one otlmr matter .charged, and that 
is one that has given me the greatest concern. At the very end 
of this case it was proYed, to my great astonishment, that the 
statutes of the United States only allowed actual expenses, not 
·to exceed $10 a day, to judges traveling outside of their districts. 
I have been at tbe bar for many years. I have heard it re
marked over and over again that judges were glad t9 go to 
other dish·icts, because they got $10 n day for it. I supposed it 
was like om· 20 cents a mile; that they got $10 as an allowance 
for that work. I always supposed so. 'I know the sentiment af 
the bar was that that was so, and I was very much astonished 
to find, when I came to read the statute, that it was not so. 

The statute is not easy to find. Gentleman will Jook for lt in 
vain in the Revised Statutes or in the supplements thereto. It 
is contained in a sundry civil appropriation bill of 189G. Ex
tracts were made from that ·act in the second supplement of the 
revision, but this particular section was never ·so extracted. 
It took me some ·time to find that particular section which 
provided for the payment. of judges serving outside .of their 
circuits of their reasonable expenses for travel and attendance 
not to exceed $10 a day, to be paia to them by the marshal upon 
their certificate. (See Appendix B, Law as to Expenses. 

I was not present at the taking of the testimony. During the 
evidence it was offered to be proved on Judge Swayne's behalf 
that it had been the custom of various courts to certify $10 
as a lump sum. That offer was refused, and I am inclined to 
think it was properly refused. "But I am inclined to think that 
Judge Swayne would have had a right to testify in his own 
behalf to prove that he knew ·that this was done. 

His knowledge was of importance because it might bear on 
the question of intention, but that it was done by other people 
by itself was of no importance. His knowledge of such an 
accepted practice was of importance. I understand that his 
counsel now say that they accepted the exclusion of that evi
dence and would have asked Judge Swayne about this matter 
if they had not supposed the committee would not allow him to 
go into it at all. I think the subcommittee would have allowed 
him. Unanswered, unexplained, the fact that he took $10 a 
day when he had spent less is a i.hing tha:t is hard to deal with. 

Half a dozen of liS made a report in this matter. It was 
carefully drawn, not by myself-! have not the honor to draw 
that sentence with reference to that matter-it was carefully 
drawn, and the sentence was afterwards repeated in the speech 
of the gentleman from Maine [Mr LITTLEFIELD] when he spoke 
on the question of impeachment. He said that unanswered and 
unexplained, this constitutes an impeachable offense. 

Mr. Speaker, I blame myself that I did not add, as I had in
tended in the beginning, that the statement that this was an 
impeachable offense did not mean that he was necessarily to 
be impeached. There are many indictable offenses for which a 
grand jury will not indict If a practice has prevailed for years 
among the best citizens of the community, even if it be a breach 
of the law, grand juries bring in in some States what is called 
a "general presentment" We have known the grand jury to 
present, for instance, that people are too careless in regard to 
the child-labor law or that there are too many -saloons open 
or whatever it may be that becomes a public nuisance, whereas 
they decline to indict until they give a notice to stop by their 
presentment If a custom of thls sort has been adopted as a 
practical construction, that "reasonable expenses not to exceed 
$10 a day" meant a reasonable allo~ance for travel and at
tendance, or if the certificates were signed on the marshal's 
presenting a certificate as the well-settled practice and without 
.looking at the law, or if it was done for any honest motive, no 
Congress would impeach. 

I wanted to say that then in my report, but I thought Jt was 
better said on the floor on the motion for impeachment. Ur. 
Speaker, I can not aet over the fact that when a Member of ;the 
committee who had signed a minority report asked for leave 
on this floor to SJ>eak and that the _previous question should not 

be J>Ut, he was refused, and .the previous question was put, and 
that ..I was unable .to inform the House ,of lil.Y views at that ·time 
.on ibat .subject · . 

Mr. 'PALMER. 1 want to state :here that 'I asked fhe .gentle
man from New Jersey lf he wanted to speak, and he. said he 
didn't Jrnow. I had .no idea :that lle wanted to s_pen:k: at that 
time. 

Mr. P...A:RKER. 1 rose to _speak. 
Mr. 'P .AL1\I]]R. I beg the .gent1eman'.s pardon ; be rose to 

make a point •Of order that the _previous question was not in 
order. If the gentleman is criticizing ..me for not allowing hlm 
to speak, he is under a misapprehension. 

Mr. P..ARKER. I do not criticise anyone. I say, however, 
whether it was unwittingly done or not, in a .case that iilvoJved 
the honor and the judicial life of a judge of the -Federal court, 
I ought to have been allowed to speak. 

Mr. JENKINS. 'Inasmuch as it was largely due to the influ
ence of the _gentleman from New .Jersey that I joined him in 
favor of impeachment, I want to ask him if he had any evidence 
before .him, or if there was any evidence taken before the com
mittee, that any judge in the United States other than Judge 
Swayne .had -ever paid out only a dollar and a quarter a day and 
then put in a bill for $10? ,. 

Mr. PARKER. I can not answer the gentleman's question. 
Mr. JENKINS. Does not the gentleman know that there 

never has been a _particle of evidence submitted before the com
mittee as to the conduct of any other judge in the United 
States in that particular? 

Mr. P ARKE.R. That ls true; it was ruled out 
Mr. JENKINS. It was not; it was never offered. 
Mr. PARKER. I beg the gentleman's pardon. 
Mr. JENKINS. I beg the gentleman's pardon-and any gen

tleman -who -will look at the .record can determine that question. 
lli. 'PARKER. I understood so. 
Mr JENKINS. The gentleman says he understood so ; but 

a suming that that was true, is it any defense for Judge Swayne 
that ten o~er judges in the United States have deliberately 
stolen $6,000 out of the Treasury of the United States and put 
it into their pockets? That .is what I want the gentleman to 
answer, and I want to ask him if I did not join him in recom
mending that Judge Swayne be impeached? 

Mr. PARKER. I did not recommend that he be impeached. 
I said that it was an impeachable offense. {Laughter.] Now, 
I say -thrrt is a very different thing, a very different thing. 1 
can say of many a man that " unanswered and unexplained " 
his act was indictable, but I believe it has been said that if 
everything ihat was against the law was punished there would 
not be any man out of State prison. There are excuses for 
everyone. 

I intended to take the floor then and state this. I still think 
that to take that money on a certificate knowingly and willfully, 
as charged in these articles, is impeachable. If it is done not 
knowingly ·and willfully, but with the belief that the question 
has been settled and made a practical ruling of the courts, this 
does not justify the act in law, but it might induce us to hesi
tate in acting on that alone. 

Mr. JEl\"11TNS. 1\Ir. Speaker, I will ask the gentleman if any 
judge has admitted to him 'that he has ever perpetrated any 
such crime on· the United States? 

Mr. PARKER. To me? No. To others, yes. 
Mr. Jlfu.~INS. .Has the gentleman any knowledge that any 

other judge in .the United ·states has committed that crime? 
.Mr. pARKER. Yes ; a letter appeared-a certain letter 

which I showed the gentleman in confidence. 
Mr. JENKINS. Yes; and no disclosure was made that would 

justify the gentleman's statement on the floor of this House, if 
he wants me to refer to a confidential ·letter. 

Mr. pARKER. Then why does the gentleman ask me ques-
tions? 

Mr. ·JENKINS. 'Because I supposed he would answer them 
and give us some light on the question. 

Mr. PARKER. How could I answer the question? 
1\Ir. JENKINS. Tf the gentleman does not want to, he does 

not have to. 
Mr. P ..ARKER. Mr. Speaker, there has come out since the 

investigation a document which I think is of importance. I 
do not rely at .all upon ordinary newspaper reports. But this 
was a copy of a letter written by Mr. Shaw, Secretary of the 
Treasury, or by some one in his office in authority, and pub
lished by his authority at first in the Washington Post and 
afterwards in other papers. It gave five ch·cuits. That letter 
has probably come into the hands of every gentleman. It does 
not show that any judge ever spent any less than he certified. 
In that I answer the gentleman frankly. It d.oes show that in 
one circuit there were seven judges who always certified $10 a 



1905. l OONGRESSIONAL RECORD--HOUSE~ 821 
day, cove-ring a large number of' days. It showed that in 
another circuit there were nine judgesj of· whom eight, I think, 
always certified $10 a day. In other circuits the practice 
varied. I came to the conclusion that there was a difference of 
practice in the various circuits. 

Mr. FITZGERALD. Is there any evidence that these men 
who certified an expenditure of $10 a day had in fict expended 
less than that amount? 

1\Ir. P ARK.ER. There is not the slightest evidence of that 
fact. 

Mr. PALMER. Then what does all that amount to? 
Mr. FITZGERALD. Then is the gentleman assuming that, 

because a number of judges certified that they had expended $10 
a day, the mere fact that they coincided in amounts is evidence 
that they had not expended the amount certified? Is that the 
gentleman's inference from these facts? 

Mr. PARKER. I do not infer. 
Mr. FITZGERALD. Is that the inference he wishes the 

Members of the House to draw? 
· Mr. PARKER. I do not infer. I wish them to. draw no in
ferences. I will state I doubt-! will state that the offer was 
made in the testimony to prove that it was the practice of other 
judges. That offer was made when that matter was first 
brought out in the testimony. 

Mr. P ALJ\IER. It was not made. The offer was on the cross
examination of a witness. 

Mr. CLAYTON. Judge Swayne, in the hearing before the 
subcommittee, either he or his counsel--

Mr. PARKER. His counsel. 
Mr. CLAYTON. Did seek to show that other judges had 

charged $10 a day under the head of expenses ; but as to the 
question that the gentleman from New York [Mr. FITZGERALD] 
asked, if Judge Swayne or his counsel on that hearing under
took to show that any judge had charged $10 a day and had ex-
pended only $1.25, there was no such offer made. . 

Mr. PARKER. Well, I shall refer to the record. I do not 
.want to detain the House any longer now. 

:Mr. CLAYTON. If the gentleman will permit me-I have 
not interrupted him-here is some language that I want to call 
attention to: 

Evidence as to the nlleged practice of other judges in this respect 
was offered and excluded, and we think properly. It would have been 
competent for him, when a witness in his own behalf, to have stated 
why he made those certtfl.cates.. As a witness, he answered and ex
plained every other charge. . This charge he made no effort, as a wit
ness, to answer or explain. The inference from th~ record, on general 
principles, is that the charge is admitted to be true, and that he has. no 
answer or explanation thereto. Whether a satisfactory explanation 
can be made we do not say. We must take the record as it stands. 

Upon this record, unanswered and unexplained, we are of the opin
ion that in this particular an impeachable offense bas been made out. 

RICHARD WAYNE PARKER, UD OTHERS. 

Mr. PARKER. Of course I signed it. 
I have already stated that, unanswered and unexplained, an 

impeachable offense has been made out. But if the statute has 
been otherwise construed, it is a matter for this House, under 
its conscience, to determine not merely whether the matter is 
impeachable, but whether under the circumstances it demands 
impeachment. That is the question before this House. It is 
a question of conscience with every man. I had proposed to 
state this on the motion for impeachment. I had not bound 
myself to· vote for impeachment by saying that, unanswered 
and unexplained, that action was impeachable. 

Mr. LACEY. 1\Ir. Speaker, I will state to the gentleman in 
t.his connection I find the reference that is called for on page 433. 

This is the point of the judge being denied the privilege of 
explaining this and then being called to the bar of. the House 
because he did not explain it They asked this question of 
Mr. Bradley : 

Q. The accounts ot all the judges pass through your division o! the 
United States 1.'reasury Department ?-A. Yes, sir. 

Q. And as chief of that division· you have supervision, and it. is your 
duty to inspect an ·ot them ?-A. Yes; sir. 

Q. I observe here that the charge as certified by· Judge Swayne tor 
any particular numoer of. days seems to be. at the rate of $10 a_day?
A. Yes, sir. 

Q. Is that usual? -
Mr. PALMER. I do not think that iS ot any consequence. You need 

not answer that question. 

Mr. PALMER. Go on. 
Mr. LACIDY. "We are not trying. anY' judge except Judge 

Swayne." The fact of the matter that other judges put a con
struction upon this law that it was- a fiat fixed rate of $10 a. 
day is not permitted to l>e proven by the accounting officer wh<T 
audits the accounts. 

:Mr. PALMER. Mr. Speaker, the Judiciary Committee. unani· 
mously, includiilg Mr. PARKER, stated that ruling was right, and 
so would any other lawyer. 

Mr. LACEY. Why did you refuse the Judge an opportunity 
to explain· that when he offered to show that that was the cOn· 
struction put upon tile law by other judges? 

Mr. PALMER. It' was up to the judge after that to make 
a distinct and specific offer to prove a distinct and specific 
fact. If he had any specific fact to proye it and offered it in a 
legitimate and proper way it would have been received. 

Mr. CLAYTON. What he offered was to the effect that i1 
he-was guilty of this wrong he said he justified it on the ground 
that others had been guilty. 

Mr. JENKINS. Will the· gentleman permit me to ask. the 
gentleman from Iowa a question in this connection? 

Mr. PARKER. I want to get through to-night. 
1\Ir. JENKINS. You will have all the time you want. I ask 

the gentleman from Iowa if he was not reading- from the testi
mony of a witness other than Judge Swayne? 

Mr. LACEY. Certainly. 
Mr. JE1\'KIN8. Did they ask that witness to prove whether 

or not any other judge had taken money in excess of what he 
was entitled to? 

1\Ir. LACEY. No; they asked this proposition. Here is the 
offer by Senator Higgins: 

Mr. HIGGINS. The point that I make, if the committee pleases, is 
that the action of the several and respective judges of the courts of the 
United States. are practically a judicial interpretation of the statute-
a~r to what it means-and that if the judges are informed to furn1Sll 
the certificates at the rate_ of $10 a day it is their interpretation of its 
being proper and right under the .statute. 

Mr. JE1\'1ITNS. How could that witness testify as to the un· 
derstanding of all the judges of the United States? 

Mr. LACEY. He was asked as to whether it was usual that 
bills were put in at this fixed rate, and he was denied the privi
lege of answering it, and the committee, I think, made a. mis· 
take ; and ret they come into this House and reflect upon the 
Judge because he did not testify to what they would not allow a 
disinterested witness to testify to under oath. 

Mr. JENKINS. But the judge was not on the stand, but sub
sequently he was given an opportunity to explain or deny, and 
he never offered or attempted. to explain or deny. 

.Mr. LACEY. He was not asked the question. This witness 
was told by the chairman, "You need not answer that que~tion. 
'Ve are not trying any other judge except Judg2 Swayne." 

Mr. FITZGERALD. Mr. Speaker--
Mr. PARKER. Mr. Speaker, have I the floor? 
Mr. FITZG.IDR.ALD. Does the gentleman say--
1\Ir. P AUKER. I would like the floor. 
The SPE1A.KER pro tempore. The gentleman from New Jer

sey declines to yield, and gentlemen will be seated. 
Mr. JENKINS. I would like to ask the gentleman from New 

Jersey [Mr. PARKER] a question. 
Mr. PARKER. Of course, I will have to yield to the chair

man ·of the Committee on the Judiciary. 
Mr. JENKINS. Mr. Speaker, I want to ask a question of 

the gentleman from Iowa [Mr. LACEY]. 
Mr. PARKER. I would say to the gentleman from Wiscon

sin [Mr. JENKINS] that I would rather not get into any more 
discussions on that. But he may go ahead if he so desires. 

Mr. JENKL.l'ilS. I want to ask the gentleman from Iowa [Mr. 
LACEY] if it is a defense for Judge Swayne that ten other 
judges in the United States have committed the same crime? 

Mr. LACEY. The answer is very simple. 
Mr. JENKINS. In other words, is it a crime for a man to 

steal from the United States? 
Mr. LACEY. The proposition came up in this· way:, and I am 

informed by the members of the Committee on Appropriations 
that they were asked to amend the law which required the 
judges to give an itemized account of the expenses of a judge 
who was ·outside of his circuit, and it was recommended to 
modify the law so that a. fixed sum would have to be allowed in 
each case. 

Mr. PALMER. But they did not do it? 
Mr. LACEY. They attempted to do that. Appropriations 

were made from yea1· to year and in every appropriation the 
same identical language was used as in the amendment. to this 
law ; it was done from year to · year by nearly-! will not say 
nearly all-but as shown by the Secretary of the Treasury, at 
least a majority of the judges construed the law to give them a: 
fixed rate of $10 a· day; just as the law gives a fixed rate of 
20 cents a mile- to my friend from Wisconsin [Mr. JENKINS} 
when he comes from Wisconsin here, when the actual trayeling 
expenses are not that much; just as it allows $4- to a man who 
is traveling a.s an Indian. inspector, whether he spends it or not; 
and as it allows $3 a day to a pension examiner whether he 
spends it or not That same construction was put on it by the 
judges. 
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Mr. JENKINS. By what judges? 
1\Ir. LACEY. Practically all the judges in the circuit in which 

tllese gentlemen live. 
Mr. JENKINS. Because we have a letter from a judge you 

were mistaken when you made that statement on the floor of 
tlle House here recently. 

Mr. LACEY. 'Ve have now the information from the Sec
re~'ll'Y of the Treasury which shows that in a considerable 
majority of the cases the judges put the consh·uction upon it of 
a fixed rate of $10 . 

.Mr. JENKINS. Did Judge Swayne either tell the gentleman 
or the committee that he put that consh"Uction upon it? 

Mr. PARKER. I think this is going beyond the question. I 
desire the floor. 

Mr. P ALl\IER. I would like to ask the gentleman a question. 
Mr. PARKER. I decline to yield further. This publication 

by the Secretary of the Treasury, covering the year 1903, showed 
a great variety in the circuits. In one circuit of seven judges 
none of them took $10 a day as a regular thing; in another 
eight always took $10 a day and one did not, and it went to 670 
days for the eight. In another of seven judges all of them always 
took $10 a day, amounting to 366 days. In other circuits there 
was a variation. 'Ve can only say that in some circuits so much 
uniformity in the certifying of $10 seems to indicate an llonest 
judicial consh·uction, or practical consh·uction of. the statute. 
Of course it is no legal justification for any man to break the 
law on the ground that it is misconstrued., but it is sometimes 
an excuse. Want of intent to break the law is no defense in 
the trial or justification before the jury, but it will be a justifi
cation for suspension of sentence or a very small penalty. 

In this case the penalty can not be reduced or sentence sus
pended. Conviction means the greatest penalty that can be in
flicted upon a man. It is worse than death for a judge to be 
removed from office and disqualified. The House bas a wide 
discretion in this matter. It may prosecute or not, as it will. 
Each man's conscience must decide whether, upon this one single 
question of the certificates of expenses, he feels llimself bound 
to vote for the impeachment of Judge Swayne. 

Mr. SHERLEY. Will the gentleman answer me one ques
tion? I want to ask you if anywhere at any time Judge 
Swayne offered, as an excuse for his drawing $10, that he had 
con trued the law to entitle him to $10? 

.Mr. PARKER. Are you speaking from the record or not? 
Mr. SHERLEY. Yes, sir; from the record. . 
Mr. PARKER. I do not know of any such thing in the 

record. 
l\lr. CHARLES B. LANDIS. Did he not offer to prove it? 
Mr. PARKER. He offered to prove it 
Mr. SHERLEY. That it was his construction. 
Mr. PARKER. He offered to prove it was other people's 

construction. 
Mr. SHERLEY. Then this further--
Mr. PARKER. Will you let me complete my answer? Gen

tlemen are so eager in this matter that they will not allow a 
man to answer. There is no proof of this in the record. There 
is an offer to prove ·that $10 a day was pretty generally cer
tified, and I take it that he meant to follow that up with proof 
that it is generally certified in some circuits without reference 
to the exact amount spent. 

I know that his counsel since then has complained a little 
that the ruling out of the testimony in that regard made him 
think that Judge Swayne would not be allowed to testify on that 
subject, and therefore he did not offer it when he got Judge 

. Swayne on the stand. I think I have fairly answered your 
question. 

.Mr. SHERLEY. Just one further question in this same con
nection. Do you believe, as a lawyer-do you believe that any
one contends-that any committee would hold incompetent 
testimony by a witness situated as Judge Swayne, not as to what 
construction others placed on a statute, but that he himself con-
sh·ued it in a given way? • 

Mr. PARKER. I only know what his counsel says. 
Mr. WILLIAMS of Mississippi. Will the gentleman allow me 

to ask him a question? 
.Mr. PARKER. I yield to the gentleman from Mississippi. 
l\Ir. WILLIAMS of Mississippi. Is it as a matter of fact 

true and does not the gentleman know that in the majority of 
the judicial districts of the United States it actually does cost 
the judges more than $10 a day, and therefore it is perfectly 
natural and proper they should certify to it, at least $10; and 
is not the gravamen of the charge here, not that he certified 
the amount at all, but that while certifying to $10, he actually 
spent less? . 

Mr. PARKER. I do not know how to answer that question. 
I do not claim to have knowledge of the expense of living 

APPENDIX A. 
ABANDONED CHARGES. 

The Hoskins bankruptcy, involving, as is claimed, $40,000 assets, 
was continued only because the bankrupt would not give a moderate 
bond of $5,000, and he used the opportunity to settle at a discount. 

'1'he Hoskins contempt went froru term to term, not by order, but by 
agreement of attorneys, and young Hoskins killed himself in the de
pression caused by a prolonged spree. 

Tunison, the alleged favorite of Judge Swayne, lost most of his cases 
before him. 

Naturally these charges fell. 

APPENDIX B. 
THE LAW AS TO EXPENSES. 

The law of 1896 (29 U. S. Stat., p. 451) appropriates in a sundry 
civil bill for payment " of reasonable expenses of travel and attend
ance of district judges directed to hold court outside of their districts, 
not to exeeed 10 per day each, to be paid on written certificates of the 
judges, and such items shall be allowed the marshal in the settlement 
of his accounts with the United States." 

'rhose of the judges who certify 10 obviously construe the word 
"expense " to include any loss or damage, as in the phrases " at the 
expense of health," "a joke at another·s expense." Attendance out 
of the district, away from his home and office, is a loss and, ln this 
sense, an expense to any judge in interfering with his management of 
.family affairs and pdvate business, and they seem to think this con
struction justified as a fair construction of the law. 

'l'he history ·of the legislation is as follows : 
In 1 GO (9 Stat., 442) judges could be detailed in case of sickness 

and disability, and the judge shall be allowed his reasonable expenses 
of travel to and from and of residence in such other district necessarily 
incurred by reason of such designation and appointment, and such 
expense shall, when certified by the clerk and district attorney of the 
judicial district within which such services shall have been performed, 
be paid by the marshal of such district and allowed him in his accounts 
with the United St..<ttes. 

In 1871 new salaries were provided for all judges (16 Stat. L., p. 
495) and all travel abolished for judges, including the provision "it 
shall be the duty of such district judge as shall be for that purpose 
designated and appointed to hold the district or circuit court, as afore
said, without any other compensation than his regular salary as es
tablished bv law." 

These pt:ovisions go into Revised Statutes with a special provision 
as to New York City for· payment on a judge's certificate. By Revised 
Statutes, pages 596-5!>7, the circuit judge conld order the district 
jndg-e to help in anoth~r district in the same circuit "without any 
other compensation than his regular salary, as established by law, 
except in the case provided in the next section," which provided that 
when this court was held in the southem district of New York "his 
expenses, not exceeding ~10 per day, certified by him, shall be paid by 
the marshal of said <'listl"ict as par·t of the expenses of the court, and 
shall be allowed in the marshal's account." 

In 1881 the payment for expenses was resumed (21 Stat. L., p. 454). 
"For expenses and fees of bailiffs, for payment of expenses of district 
judges who may l;e sent out of their dish·icts in pursuance of law to 
hold a circuit or a district court, and for other miscellaneous expenses, 
• * "' and so much of section 596 of the Revised Statutes as for
bids the payment of ~xpenses of district judges while holding court oat
side of their distr·icts is hereby repealed." Under this act judges were 
paid upon itemized statements. (See Record, page 432, letter of E. G . 
'.rimme, auditot·.) 

In 1891, March 3, section 8 (Sup. to Rev. Stat., p. 904), a judge at
tendin&" the circuit court of :rppeals " shall, upon his written certificate . 
be paia by the marshal of the district in which the court shall be held 
his reasonable expenses for travel and attendance not to exceed $10 a 
day, and such payment shall be allowed the marshal in the settleme"nt of 
his accounts with the United States." · . 

'rims, at appeal, a judge was paid on his simple certificate, and on 
other detail he had to file an itemized certificate. 

In 1896 (29 Stat. L., p. 451) the sundry civil bill provided for pay
ment, on certificate, " of reasonable expenses for travel and attendance 
of district jud~ directed to hold court outside of their district , not 
to exceed $10 per day each, to be paid on written certificates of the 
judges, and such payment shall be allowed the marshal in settlement of 
his accounts with the United States." 

Since that time the payment has been made without itemized ac
counts (Record, p. 432, Auditor's letter) of small payments made and 
incident to such travel and attendance. It is claimed that Judge 
Swayne rendered bills at the rate of $10 a day without reference to 
what he actually spent. It is proved that his board and travel of 
some of these visits did not amount to that sum. I am frank to say 
that the statute, in my opinion, is confined to expenses in the sense of 
money paid out, and does not extend to such expense as is involved 
in interference with other matters. But I am likewise bound to notice 
that it is claimed that some of the judges have been of the opinion 
that, including such interference, their expenses on attendance out of 
their districts would always be fairly above $10, and that numet·ous 
certificates have been so rendered. While ignorance of the law excuses 
,no one, intent is a necessary part of the high crime or tnisdemeanor 
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which must be subject of impeuehment, and if there be any such prac
tice by respected judges it may ·be held to be a proof that they and this 
judge hnd honest intent. I believe that this ·practice is not warranted 
by faw. But if such quasi judicial -constructions have been gil'en to the 
statute, in the absence of objection by the officers of the Treasury, or 
of public discussion which would have called judicial attention to the 
m::rtterJ I must u ree that impeacbment · pmceedings aga.in.st -any one 
judge should now be found upon this single grouml. Members of the 
committee ditf'er on this question, which must be determined by .the 
House. -

The SPEAKER. The House wirl be in order. 
Mr. LIVINGST_ON. I have permission of tbe gentlema.n--
1\Ir. PALMER. I yield to the geri,tleman fro,m Georgia, fer 

the purpose of making an explanation. 
The 'SPEAKER. Has the gentleman from New ;Jersey 

yielded the floor? 
MT. P .ARKER. I have yielded the floor. 
1\Ir. LIVINGSTON. I understood the gentleman from Iowa 

t o say a moment ngo that the Committee on Appr<>priations 
from 1896, when it originated, had regularly incorporated this 
same language iB the bill. This language was put in the bill 
in 1 96: 

R-easonable expenses, not to exceed $10 11. day. 
Mr. LACEY. Reasonable expenses and attendance; those 

are the words, " and attendance." 
Mr. LIVINGSTON. The point I want to make, Mr. Speaker, 

1s this: That he 'Charges, if I understand him correctly, that the 
Committee on Appropriations knowingly continued that language 
in the appropriation bill when the judges were violating the law. 

Mr. LACEY. Oh, no. . 
Mr.. LIVINGSTON. J:n other words, that they were charging 

$10 a day when their expenses were less. Now, if there was a 
single member of the {)ommittee on Appropriations, Mr. Speaker. 
including yourself, that knew any such thing, I mn not aware of 
it ; and the gentleman is mistaken when :he makes such a state
ment. 

Mr. LACEY. I say the Appropriations Committee knew the 
construction put on it by the judges. 

JUDICIAL SYSTEM IN CHINA AND KOREA. 

The SPEAKER laid before the House the following message 
from the President of the Unite.d States ; which was read, and, 
with the accompanying documents, OTdered to be printed, and 
feferred to the Committee on F01·eign .Affairs : 
!J'o -the Senate and House of Represe.nta.tives: 

I transmit herewith, for the consideration of Congre s., a repert by 
the Secretary of State concerning the 'importance of reform in our extra
territorial judicial system in China and Korea, with accompanying 
papers, including a draft of an act providing Jor the establishment o-f 
a district court of the United States for China and Korea. 

THEODORE R001lEVELT. 
THE WITJTE HOUSE, 

Washington, January 13, 1905. 
BRIDGE ACROSS '~ NESSEE RITER, DECATUR~ ALA. 

1\I.r. RICHARDSON of Alabama. l!r. Speaker--
Mr. WILLIAMS of Mississippi. 1\Ir. Speaker, I notice it is 

15 minutes after 5 o'clock. I hope the motion to adjourn will be 
10ade. ; 
. 1\ir. PALMER. Mr. Speaker, I yi€ld for a request by the gen

tleman from Alabama, and then I will moTe that the House 
adjourn. 

The SPEAKER. The gentleman from Pe-nnsylvania with
holds the motion to adjourn. For what purpose does the gentle
man from Alabaina rise? 

l\lr. RICHARDSON of Alabama. I ask unanimous consent 
for the present consideration ·<?f the bill (H. R. 155G7) to author
iz€ the Decatur Transportation and Manufacturing Company, a 
corporation, to construct, maintain, and operate a bridge across 
the Tennessee River at or near the city of D€catur, Ala. 
- The SPEAKER. The gentleman from Alabama asks unani
mous consent for the present consi_deration of a bill, the title of 
which will be reported by the Clerk. 

The Clerk read the title of the- bill. 
The SPEAKER. Is there objection? 
There was nG objection. 
The bill was read. 
The following amendments, recommended );)y the ·committee 

on Interstate and Foreign Commerce,' 'iere read, co.psidered, arid 
agreed to : 

At the end of line 5, page 4, add a colon in place of the period and 
Insert the following~ 

"Provided, That if the Decatur Transport..<ttlon and Manufacturing 
.Company should determine at any .time to charge tnll for passing over 
the bridge, a schedule of the charges shall be submitted. to the Secre
tary of War for his approval, reduction, or refusal, and shall not go 
into effect until approved by .him; and if any complaint is .made at any 
time the Secretary of War shall have authority -to redtLce the toll as 
1n his dlseretion he sees propet·." 
· In line 8, page 4, -a:fter the first wo.rd " within,'' strlke out the :word 
" two " and lnsert the word " one ; " and in -the same line, on same 
page, after _the second word "within," strike out the word "five u and 
insert the word .. three." 
~, a:'he bill as amended was ordered to be engrossed and read a 

third time ; mtd was accordingly read rt:be -thiril time, nnd passed. 
On motion ef Mr. RICHARDSON 'Of Alabama, a moti-on to recon

sider the last Tote was laid on the table. 
IBTii: frAN CA-'N..U. ·COMMISSION. 

The SPRAKER ilai:d before the House the following message 
frem too President of the United States; which, with the ac
CC?IP-Panying documents, was orda"ed to be printed and refened 
to the Committee on lnterstate a.od Foreign Commerce: 
To the Se.na-te atJ.(}, Hortse of Representatives : 

I transmit herewith the -report of tOO Isthmian .Qanal Commission, 
accompanied by ,a letter of the Secretary of War, ander whose super
vision I have by Executive o.rder placed the wo.rk o.f the Coiillil.Lsslou. 
I concur with the Secretary rof War in tbe view tbat the present pro
vi-sion of law, by w.hich the work of building the canal has to be -done 
only through a body of seven members, is inelastic and clumsy, and I 
earnestly recommend a change, so that the President, who is eha-rge 

ith the respon:si_bility of lm.ilding the -eanal ma-y exercise greater dilr 
cretion in the organization of the personnel througb whom he is to 
discharg-e this duty. Actual experience has convinced me that it will 
be impossible to obtain the best and ..most effective 'Servic~ under the 
limitations prescribed by law. The general plans f{)r the work must 
be agreed upon wjth the aid of the best engineers of the country, who 
should act as an advisory or consulting body. The consulting eng_i
neers should not be put on the Commission, whi-ch should be used only 
as an executive instrument for th-e executiye and administrati-ve work.. 
The actual work of rex~cuting the gen-eral plans agreed upon by the 
Commission, after receiving the conclusions of the advising engineers, 
must be done by an engineer in charge, :md we now have an ex-cellent 
engineer. It is, in my judgment, inadvisable therefore to restrict the 
Executive's -choice of Commissioners to r~presentnti~s 1>f the Englneel' 
Corps Qf the A1:Iny -or the Navy. The Comml sion should consist ot 
five, or preferably of three, members, wh{)se respective duties, powers, 
and salaries should be assigned to them by the President, and who 
should be placed under the member of the Cabinet whom the President 
desires. Of t_bese men, the one -a1)poi:nted as administrator of the 
canal strip shouM aiso -serve as minister to Panama. -

THEODORE ROOSEVELT, 
THE WHITE Hous~, Janttat1J 1S, 1905. 

BI~IDGE ACROSS THE BED RIVER OF THE NORTH. 

.Mr. STEENERSDN. 1\ir. Speaker, I ask unanimous con
sent--

1\ir. WILLIAMS of Mississippi. .Mr. Speaker, I will ask the 
gentleman to yield to me for a moment, reserving the tight to 
object. I want to make a statement 

The SPEAKER. The request has not yet been submitted. 
The gentleman from Minnesota asks unanimous consent for the 
present· consideration of a bill, the title of ·which will be re
ported by the Clerk. 

The Clerk read the title of the bill (H. R. 16720) permitting 
the building of a railroad bridge across the Red River of the 
North from a point on section 6, township 154 north, range 50 
west, Marshall County, Minn., to a point on section 36, to-wn
ship 155 north, range 51 west, Walsh County, N. Dak. 

1\Ir. WILLIAMS o1 Mississippi Now, .Mr. Speaker, reserving 
the right to object, I wish to make a statement. I wish to do it 
becau e of the situation into which I find we are getting. 1t is 
becoming a habit to C()nsider requests for unanimous consent 
after 5 o'clock. One such request has been granted to a gentle
man on this side of the Chamber this -evening. 1t would there
fore be invidious and unfair to object to one upon the other side: 
but I want to give notice that hereatter I shall &bJect to re
quests for unanimous consent after 5 o'clock. 

The SPE.A.KER. The Chair will state that for the ·accemmo
d:rtion of Members he has been in the habit of presenting to the 
House requests for unanimous consent for the consideration of 
certain ela:sses of bills. It is in the pow-er of any g211tleman to 
object .at any time. The gentleman from Pennsylvania [lllr. 
PALMER] withllolding his ·motion to adjQ'urn, the Ohair recog
nized one gentleman and then another. Is there objection? 

'There was ne objection. · 
The Clerk read the bill. 
The following amendments, recommended by the Committee 

on Interstate and Foreign Commerce, were rend: 
Strike out all after the enacting clause and insert : . 
That th-e consent of Congress is hereby granted to the Minneapolis 

St. Paul and Sault Ste. l\Iarle Railway Company, a railway corpora.~ 
tion organized under the la s of the States oi Michigan, Wisconsin, 
Minnesota., and North Dakota., its successors or u. signs, to build a 
railway bridge across the Red River of the Korth, suitable to the inter
ests of navigation, from a point on -section 6, township Hi4 north, 
range 50 west, Marshall County, Minn., to u. point on sectwn 36, town
ship 155 north, range 51 west, Walsh County, N. Dak. : Prot:ided, That 
drawings .showing the plans and loe:rtion of said bridge and appur· 
tenant vorks sbaU be submitted to tbe Chief of Engineers and the Sec
retary of War for approval, and until approved by them the construc
tion of such bridge shall not be commenced: ..Aml -prov ided further, 
That said Minneapolis, St. Paul and Sault Ste. Marie Railway Com
pany, its successors •or assigns, 'Shall not d1!viat-e from such plans after 
such approvaL either before Ol' after the ·completion of tbe said bridg~ 
unless the modification of said plans shall .have previously been sub
mitted to and recei>ed the approval of the Chief {)f Engineers and of 
the Secl'etary o! War ; and any cllan~es in said bridge hich the Sec
retary of War may at any time ·order m the interest of na:yJga.tion shall 
be promptly made by said company at its own expense. 

SEC. 2. That in case any litigation arises from the building of said 
bridge or from the ·obstructioll o:t said river by said bridge, eases may b-e 
tried in the proper courts, as now provided for that pu~;pose jn the 
Sta tes of Minnesota and Nort h Dakota and in the courts of tlle United 
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States: Provided, That nothing in this act shall be so construed as to 
repec.l or modify any of the provisions of law now existing in reference 
to the protection of the navigation of rivers, or to exempt said bridge 
from the operation of same. 

SEc. 3. '.rhat all railroad companies desiring the use of said bridge 
shall have and be entitl~d to equal rights and privileges relative to the 
passage of railway trains over the same and over the approaches thereto 
upon payment of a reasonable compensation for such use ; and in case 
of disagreement between the parties in regard to the compensation 
to be paid or the conditions to be observed all matters at issue shall be 
determined by the Secretary of War. 

SEc. 4. That any bridge built under this act and subject to its limi
tations shall be a lawful structure, and shall be recognized and known 
as a post route, upon which no higher charge shall be made for the 
transmission of malls and the troops and munitions of war of t~e 
United States over the same than the rate per mile paid for the trans
portation over the railroad or approaches leading to the said bridge; 
and it shall enjoy the rights and privileges of other post-roads in the 
United States, and equal privileges in the use of said bridge shall be 
granted to all telegraph and telephone companies, and the United States 
shall have the right of way across said bridge and its approaches for 
postal telegraph and telephone purposes. 

SEC. 5. That this act shall be null and void unless the bridge herein 
authorized be commenced within one year and completed within two 
years from the date of approval of this act. , 

SEC. 6. That the right to alter, amend, or repeal this act is hereby 
expressly reserved. 

The SPEAKER.- The Chair may be indulged by the House 
for a single statement 'l'here may be good reasons why bridge 
bills should be separately considered. During the service of 
the Chair as a Member of the House he has no recollection of 
any bridge bill having passed except upon the recommendation 
of the Secretary of War, which is practically the recommenda
tion of the Chief ,of Engineers, and the Chair has given some at
tention to this matter. There may be some good reason why a 
general law should not be passed vesting the discretion in the 
Secretary of War to grant the privilege, with proper safe
guards, leaving it in the power of Congress to take it away. 
There are many of these bills. They come up almost as a daily 
matter. They take something of time, and something of space 
upon the RECORD as well as the Journal of the House. The 
question is on agreeing to the committee amendment 

The amendment was agreed to. 
The bill as amended was ordered to .be engrossed and read a 

third time ; and it was accordingly read the third time, and 
passed. 

On motion of Mr. STEENERSON, a motion to reconsider the last 
vote was laid on the table. 

Mr. PALMER. Mr. Speaker, I move that the House do now 
adjourn. 

The motion was agreed to. 
Accordingly (at 5 o'clock and 30 minutes p.m.) the House ad

journed. 

EXECUTIVE COMMUNICATIONS. 
Under clause 2 of Rule XXIV, the following executive com

munications were taken from the Speaker's table and referred 
as follows: 

A letter from the Secretary of War, transmitting petitions 
from the Philippine Islands for a reduction of the tobacco tar
iff-to the Committee on Ways and Means, and ordered to be 
printed. 

A letter from the Secretary of the Treasury, transmitting a 
copy of a communication from the Secretary of War submitting 
supplemental . estimates of appropriation for the service of the 
Department-to the Committees on Military Affairs and Ap
propriations, and ordered to be printed. 

A letter from the Secretary of the 'l'reasury, transmitting a 
copy of a communication from the Secretary of War submitting an 
estimate of approprH:ttion for proving grounds, Sandy Hook-to 
the Committee on Appropriations, and ordered to be printed. 

A letter from the assistant clerk of the Court of Claims, 
tran mitting a copy of the :findings :filed by the court in the case 
of the First Baptist Church at Jefferson City, Tenn., against 
The United States-to the Committee on War Claims, and or
dered to be printed. 

A letter from the president of the .Chesapeake and Potomac 
Telephon~ Company, n·ansmitting the report for the year 1904-
to the Committee on the District of bolumbia, and ordered to be 
printed. 

REPORTS OF COMMITTEES ON PUBLIC BILLS AND 
RESOLUTIONS. 

Under clause 2 of Rule XIII, 
Mr. NEEDHAM, from the Committee on the Public Lands, to 

which was referred the bill of the House (H. R. 17345) to ex
clude from the Yosemite National Park, California, certain lands 
therein described, and to attach and include the said lands in 
the Sierra Forest Reserve, reported the same without amend
ment, accompanied by a report (No. 3538) ; which said bill and 
report were referred to the Committee of the Whole House on 
state of the Union. 

----

CHANGE OF REFERENCE. 
Under clause 2 of Rule XXII, committees were discharged 

from the consideration of bills of the following titles; which 
were thereupon referred as follows : 

A bill (H. R. 15613) for the better protection against fire on 
steam vessels carrying passengers and for the protection of llfe 
thereon-Committee on Interstate and Foreign Commerce dis
charged, and referred to the Committee on the Merchant Ma-
rine and Fisheries. · 

A bill ( H! R. 16789) for the prevention of :fire from electrical 
apparatus · on steani vessels carrying passengers-Committee on 
Interstate and Foreign Commerce discharged, and referred to 
the Committee on the Merchant Marine and Fisheries. 

A bill (H. R. 1768~) grantip.g a pension to Priscilla Schroe
der-Committee, on I..nvalid Pensions discharged, and referred to 
the Committee on :Pensions. 

PUBLIC BILLS, RESOLUTIONS, AND ME~fORIALS. 
Under clause 3 of Rule XXII, bills, resolutions, and memo

rials of the following titles were introduced and severally 
referred as follows : 

By Mr. BABCOCK: A bill (H. R. 17703) to increase the 
limit of cost for the purchase of site and the erection of a public 
building at Baraboo, Wis.-to the Committee on Public Build
ings and Grounds . . 

By Mr. SHEPPARD: A bill (H. R. 17704) amending section 
17, chapter 296, United States Statutes .at Large, volume 14, so 
as to provide that members of COngress using free transporta
tion to and from Congress shall not receive mileage-to the 
Committee on Appropriations. 

By Mr. PEARRE: A bill (H'. R. 17705) granting a pension 
of $30 per month to all Union soldiers who served ninety days 
or more and were honorably discharged and who are or here
after may become 70 years of age-to the Committee on Invalid 
Pensions. 

By Mr. KALANIANAOLE: A bill (H. R. 17706) to provide 
for the building of a new light-bouse and range lights at Hono
lulu Harbor, Territory of Hawaii-to the Committee on Inter
state and Foreign Commerce. 

Also, a bill (H. R. 17707) for the establishing of a light-house 
at Makapuu Point, on the island of Oahu, 'l'erritory of Hawaii
to the Committee on Interstat~ and Foreign Commerce. 

By l\fr. DALZELL: A bill (H. R. 17708) to amend section 
3646, Revised Statutes of the United States, as amended by act 
of February 16, 1885-to the Committee on Ways and Means. 

By Mr. CURTIS: A bill (H. R. 17709) granting to the Choc
ta.w, Oklahoma and Gulf Railroad Company the power to sell 
and convey to the Chicago, Rock Island and Pacific Railway 
Company all the railway, prqperty, rights, franchises, and priv
ileges of the Choctaw, .Oklahoma and Gulf Railroad Company, 
and for other purposes-to the Committee on Indian Affairs. 

By Mr. SOUTHARD: A bill (H. R. 17710) providing for the 
purchase of a site and the erection of a public building at To
ledo, Ohio-to the Committee on Public Buildings and Grounds. 

By Mr. LITTLE: A bill (H. R. 17711) to extend the western 
boundary line of the State of Arkansas-to the Committee on the 
Judiciary. 

By Mr. VANDUZER: A bill (H .. R. 17712) providing for the 
disposal of lands acquired under the provisions of the reclama
tion act-to the Committee on Irrigation of Arid Lands. 

By Mr. SMITH of Illinois : A bill (H. R. 17733) to amend sec
tion 2 of the act entitled "An act making appropriations for the 
payments of the arrears of pensions granted by act of Congress 
approved January 25, 1879, and for other purposes," approved 
March 3, 1879-to the Committee on Invalid Pen ions. 

By Mr. PEARRE: A resolution (H. Res. 420) referring to 
the Court of Claims the bill H. R. 6066-to the Committee on 
War Claims. 

Also, a resolution (H. Res. 421) r.eferring to the Court of 
Claims the bill H. R. 4334-to the Committee on War Claims. 

Also, a resolution (H. Res. 422) referring to the Court of 
Claims the bill H:'R. 4~to the Committee on War Claim ·. · 

Also, a resolution (H. :G€s. 423) referring to the Court of 
Claims the bill H. R. 12283-to the Committee on War Claims. 

Also, a resolution (H. Res. 424) referring to the Court of 
Claims the bill H. R. 6983-to the Committee on War Claims. 

Also, a resolution (H. Res. 425) referring to the Court of 
Claims the bill H. R. 6979-to the Committee on War Claims. 

Also, a resolution (H. Res. 426) referring to the Court of 
Claims the bill H. R. 4335-to the Committee on War Claims. 

Also, a resolution (H. Res. 427) referring to the Court of 
Claims the bill H. R. 7803-to the Committee on War Claims. · 

Also, a resolution (H. Res. 4.28) referring to the Court of 
Claims the bill H. R. 9433-to the Committee on War Claims. 
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Also, a resolution (H. Res. 429) referring to the Court of 

Claims the bill H. R. 4340-to the Committee on War Claims. 
Also, a resolution (H. Res. 430) referring to the Court of 

Claims the bill H. R. 4332-to the Committee on War Claims. 
Also, a resolution (H. Res. 431) referring to the Court of 

Claims the bill H. R. 9431-to the Comtnittee on War Claims. 
Also, a resolution (H. Res. 432) referring to the Court of 

Claims the bill H. R. 8228-to the Committee on War Claims. 
Also, a resolution (H. Res. 433) referring to the Court of 

Claims the bill H. R. 11551-to the CommittE:e on War Claims. 
Also, a resolution (H. Res. 434) referring to the Court of 

Claims the bill H. R. 4341-to the Committee on War Claims. 
Also, a resolution (H. Res. 435) referring to the Court of 

Claims the bill H. R. 13261-to the Committee on War Claims. 
Also, a resolution (H. Res. 436) t:eferring to the Court of 

Claims the bill H. R. 8229-to the Cominittee on War Claims: 
Also, a resolution (H. Res. 437) referring to the Court of 

Claims the bill H. R. 4343-to the Committee on War Claims. 
Also, a resolution (H. Res. 438) referring to the Court of 

Claims the bill H. R. 4338-to the Committee on War Claims. 
Also, a re olution (H. Res. 439) referring to the Court of 

Claims the bill H. R. 4342-to the Committee on War Claims. 
Also, a resolution (H. Res. 440) referring to the Court of 

Claims the bill H. R. 12200-to the Committee on War Claims. 
Also, a resolution (H. Res. 441) referring to the Court of 

Claims the bill H. R. 4336-to the Committee on War Claims. 
Also, a resolution (H. Res. 442) referring to · the Court of 

Claims the bill H. R. 4333--to the Committee on War Claims. 
Also, a resolution (H. Res. 443) referring to ·. the Court of 

Claims the bill -H. R. 4339-to the Committee on. War Claims. 

PRIVATE BILLS AND RESOLUTIONS. 
Under clause 1 of Rule XXII, private bills and resolutions of 

the following titles were introduced and severally referred as 
follows: . 

By Mr. BADGER: A bill (H. R. 17713) granting an increase 
of pension to Andrew F. MmTay-to the Committee on Invalid 
Pensions. . 

By Mr. BIRDSALL: A bill (H. · R. 17714) granting an in
crease of pension to Bumel Wickham-to the Committee on In
valid Pensions. 

By Mr. BONYNGE: A bill (H. R. 17715) granting an increase 
of pension to Samuel A. Statton-to the Committee on Invalid 
Pensions. 

By Mr. COWHERD: A bill (H. R. 17716) granting an in
crease of pension to William B. White-to the Committee.on In
valid Pensions. 

By Mr. GIBSON: A bill (H. R. 17717)' granting a pension to 
William H. Shillings-to the. Committee on Invalid Pensions. · 

Also, a bill (H. R. 17718) granting an increase of pension to 
Pryor L. Draper-to the Committee on Invalid Pensions. 

By Mr. HAMILTON: A bill '(H. R. 17719) granting a pension 
to John 1\I. Hoisington-to the Committee on Invalid Pensions. 

By Mr. HAMLIN: A bill (H. R. 17720) granting a pension to 
Andrew Ballou-to the Committee on Invalid Pensions. 

Also, a bill (H. R. 17721) granting a pe.nsion to Mary J. 
Lunceford-to the Committee on Invalid Pensions. 

By Mr. HILDEBRANT: A bill (II. R. 17722) for the relief 
of Elizabeth A. Deuell-to the Committee on ·war Claims. 

By Mr. HILL of Mississippi: A bill (H. R. 17723) for the re
lief of \Y. F. Lockhart-to the Committee on War Cla1ms. 

Also, a bill (H. R. 17724) for the relief of the estate of Sol
omon Smith, deceased-to the Committee on War Claims. 

Also, a bill (H. R. 17725) for the relief of W. F. Lockhart-to 
the Committee on \Var Claims. 

By Mr. HOPKINS: A bill (H. R. 17726) granting an increase 
of pension to John W. Puckett-to the Committee on Invalid 
Pensions. • 

By Mr. KEHOE: A bill (H. R. 17727) granting an increase 
of pension to William Crawford-to the <J9mmittee on Pensions. 

By Mr. LEVER: A bill .. (H. R. 17728) for the relief of the 
legal representatives of Naloti Biraghi~to the Committee on 
.War Claims. .., · · 

Also, a bill (H. R. 17729) granting a pension to John N. 
Long-to the Committee on Invalid Pensions. 

By Mr. LITTLE: A bill (H. R. 17730) for the relief of 
Charles W. Russey, of Sevier County, Ark.-to the Committee 
on Claims. 

By Mr. REID: A bill (H. R. 17731) granting an increase of 
pension to William Stewart-to the Committee on Pensions. 

By Mr. SIMS: A bill ' (H. R. 17732) for the relief of Jeffer
son Franks-to the Committee on Military Affairs. 

By Mr. TOWNSEND: A bill (H. R. 17734) granting a pen
sion to Snsnn M. Salsbury-to the Committee on Invalid Pen
sions. 

By Mr. VAN VOORHIS: A bill (H. R. 17735) granting an in· 
crease of pension to John T. Waxier-to the Committee on 
Invalid Pensions. 

Also, a bill (H. R. 17736) granting an increase of pension to 
James H. Larimer-to the Committee on Invalid Pensions. 

Also, a bill (H. R. 17737) granting an increase o~ pension to 
John F. Bonnell-to the Committee on Invalid Pensions. 

Also, a bill (H. R. 17738) granting an increase of pension to 
George E. Shoemaker-to the Committee on Invalid Pensions. 

By l\lr. WACHTER: A bill (H. R. 17739) granting a pension 
to Faldean Wealland-to the Committee on Pensions. 

By Mr. WILLIAMS of Illinois: A bill (H. R. 17740) gi·anting 
an increase of pension to Sarah Burks-to the Committee on 
Invalid Pensions. 

Also, a bill (H. R. 17741) to remove the charge of desertion 
from the military record of Hiram Hutchcroft-to the Commit
tee on Military Affair·s. 

By Mr. McLAIN: A bill (H. R. 17742) for the relief of Wil
liam R. Beach-to the Committee on Pensions. 

PETITIONS, ETC. 
Under clause 1 of Rule XXII, the following petitions and pa

pers were laid on the Clerk's desk and referred as follows : 
By the SPEAKER: Petition of the International Typograph

ical Union, of Indianapolis, Ind., for legislation favoring a 
higher rate of pay for the United States Marine Band-to the 
Committee on Naval Affairs. 

Also, petition of the Colorado Federation of Women's Clubs, 
favoring legislation against destruction of the mammoth trees 
of California-to the Committee on the Public Lands. 

By Mr. AIKEN : Papers to accompany bill for the relief of 
W. T. Parker-to the Committee on War Claims. 
- By 1\lr. COOPER of Wisconsin: Petition of the Farmers' 
Association of Ponchatoula, La., against unjust discrimination 
in freight rates-to the Committee on Interstate and Foreign 
Commerce. 

By Mr. CRUMP ACKER : Petition of the Republican Club of 
Evansville, Ind., for enforcement of the fourteenth amendment 
to the Federal Constitution-to the Committee on the Census. 

Also, petition of citizens of Hanna, Ind., favoring bill H. R. 
13778--to the Committee on Interstate and Foreign Commerce. 

By Mr. DALZELL: Petition of the Pennsylvania State 
Grange, favoring bill H. R. 8678--to the Committee on Agricul
ture. 

By Mr. DAVIS of Minnesota: Papers to accompany bill H. R. 
16735, granting an increase of pension to John Hoock-to the 
Committee on Invalid Pensions. 

By Mr. FITZGERALD: Petition of Colorado beet-sugar 
manufacturers, opposing reduction of duties on raw and re
fined sugar-to the Committee on Ways and Means. 

By Mr. F1JI4-ER: Petition of New England Tobacco Grow
ers' Association, against any change in rates of duty on to
bacco-to the Committee on Ways and Means. 

Also, petition of Peter· Von Schaack & Sons, favoring passage 
of the Quarles-Cooper bill-to the Committee on Interstate and 
Foreign Commerce. · 

Also, petition of the Rockford (Ill.) Manufacturing Com
pany, f-avoring passage of bill H. R. 6273--to the Committee 
on Interstate and Foreign Commerce. 

Also, petition of the Union Furniture Company, of Rockford, 
Ill., favoring the Quarles-Cooper bill-to the Committee on In
terstate and Foreign Commerce. 

By Mr. HILDEBRAl~T: Paper to accompany bill for relief 
of Elizabeth A. Denell-to the Committee on Invalid Pensions. 
. By Mr. HINSHAW : Paper to accompany bill for relief of 

John D. McGahan-to the Committee on Invalid Pensions. 
By Mr. BITT: Petition of Hibbard, Spencer, Bartlett & Co., 

of Chicago, asking legislation governing freight rates in line of 
recommendations in President's message-to the Committee on 
Interstate and Foreign C-ommerce. 

Also, petition of Hibbard, Spencer, Bartlett & Co., asking pas
sage of bill H. R. 5600, by Mr. RussELL-to the Committee on 
Interstate and Foreign Commerce . 

By Mr. JENKINS : Petition of the Progressive League of 
Chippewa Falls, Wis.; against reduction of duties on sugar and 
tobacco from the Philippine Islands-to the Committee on Ways 
and Means. 

By Mr. LACEY: Petition of Council Bluffs Commercial Club, 
favoring the Cooper-Quarles bill-to the Committee on Inter
state and Foreign Commerce. 

By Mr. NEEDHAM: Petition of the Los Angeles Chamber of 
Comnierce, against enactment of a law taxing brdndy used in 
fortifying sweet wines-to the Committee on Ways and Means. 

Also, petition of the California Club, favoring legislation for 
preservation of big trees of California-to the Committee on 
Agriculture . . 
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Also, petition of the Board of Trade of San Francisco~ Cal., 
for an additi<>nal tug boat for revenue service--to the Commit
tee on Interstate and Foreign Commerce. 

By lli. PUJO ~ Resolution of the general assembly of Loui
siana, relative to slack-water navigation in Bayou Macon and 
Bamf River, Louisiana-to the Committee on Rivers and Har
bors. 

Also, resolution of the general assembly of the State of Loui
siana, relative tQ> improvement of Sabine River, Louisiana-to 
the Committee on Rivers and Harbors. 

Also, resolution of the general assembly of the State of Loui
siana, relative to locks on Bayou Plaquemines, Louisiana~to 
the Committee on Rivers and Harbors. 

Also, resolution of the general assembly of the State of Loui
siana, relative to divorcing the Mississippi and. Atchafalaya 
river , Louisiana-to the Committee on Rivers and Harbors. 

By Mr. RICHARDSON of Alabama: Paper to accompany 
-bill granting pension to Rhoda C. O'Neil-to the Committee on 
InvaHd Pensions. 

By Mr. ROBINSON of Indiana~ Petition of Division No. 153, 
Brotherhood of Locomotive Engineers, of Garrett, Ind., in favor 
of bill H. R. 7041-to the Committee on Interstate and Foreign 
Commerce. 

By Mr. RYAN: Petition of the post commander of the Army 
and Navy Unio~ favoring the naval retirement bill-to the Com
mittee on Naval Affairs. 

By Mr. SNOOK: Papers to accompany bill H. R.' 4385, to in
crease pension of Thomas Thompson-to the Committee on 
Invalid Pensions. 

By 1\Ir. VAN VOORHIS : Papers to accompany bill for relief 
of George EL Shoemaker, of Zanesville, Ohio-to the Committee 
on Invalid Pensions. 

Also, papers to accompany bill for the relief of John F. Bon
ncll-to the Committee on Invalid Pensions. 

Also, papers to accompany bill for the relief of. James H. 
Larimer-to the Committee on Invalid Pensions. 
- Also, papers to accompany bill for relief of Jolm T. Waxlin
to the Committee on Invalid Pensions. 

By Mr. YOUNG: Petition of Lake Superior Subdivision of the 
Brotherhood of Locomotive Engineers, favoring legislation pre
venting anyone becoming an engineer who has not served three 
year as a locomotive fireman-to the Committee on Interstate 
and Foreign Commerce. 

Al o, petition of Lake Superior Subdivision of Brotherhood of 
Locomotive Engineers, fayoring legislation against excessive 
hour for engineers-to the Committee on Interstate and Foreign 
Oommerce. 

SENATE. 
SATUJIDAY, J anua1vy 14, 1905. 

Prayer by the Chaplain, Rev. EDw .ARD :m. HALE. 
Tile Secretary proceeded to read the Journal of yesterday's 

proceedings, when, on request of Mr. NELSON, and by unanimous 
con ent, the further reading was dispensed with. 

FD\~INGS OF THE COURT OF CLAIMS. 

The PRESIDING OFFICER (Mr. PErur.rns) laid before the 
Senate a communication from the chief clerk of the Court of 
Claims, transmitting a certified copy of the findings of fact filed 
by the court in the cause of the Methodist Church of Kossuth, 
Miss., v. The United States; which, with the accompanying 
paper, was referred to the Committee on Claims, and ordered to 
be printed. 

ELECTORAL VOTES. 

The PRIDSIDING OFFICER laid before the Senate communi
cations from the Secretary of State, transmitting the final ascer
tainment of electors for President and Vice-President for the 
States of North Dakota and Colorado; which, with the accom
panying papers, were ordered to be filed. 

MESSAGE FROM THE. HOUSE. 

A message from the Hous.e of Representatives, by Mr. W~ J. 
BRowNING, its Chief Clerk, announced that the House had dis
agreed to the amendments of the Senate to the bill (H. R.14623) 
to amend an act approved July 1,. 1D02, entitled "An act tem. 
porarily to provide for the administration of the affairs of civil 
government in the Philippine Islands. and for other purposes," 
and to amend an act approved March 8, 1902, entitled "An act 
temporarily to provide revenue for the Philippine Islands, and 
for other purposes,, and to amend an act approved March 2, 
1903, entitled "An act to establish a standard of value and to 
provide for a coinage system in the Philippine Islands," and to 
provide for the more efficient administration of civil government 
1n the Philippine Islands, and for <>ther purposes, asks a confer
ence with the Senate on the disagreeing votes of the two Houses 

thereon, and had appoilited ~1r. CooPER. of Wisconsin, Mr. TA. w
NEY, Mr. CRUMPACKER, Mr. J"ONES of Virginia, and Mr. MADDOX 
managers at the conference on the part of the House. 

The message n.lso announced that the House had pas ed the 
following bills ; in which it requested the concurrence of the 
Senate : 

H. R. 13772. An act to amend section 858 of the Revised Stat
utes of the United States; 

H . R. 16567. An act to authOTize the Decatur Transportation 
a:n.d Mannfactu-r:tag Cf?mv:my, a corporation, to construct, main
tal~ and operate a bridge· across the Tennessee River at or near 
the city of Deeatur, Ala.; and 

H. B. 16720. An act permitting the building of a railroad 
bridge across the Red River of the- North from a point on sec
tion 6, township 154 -north, range 50 wet; Marshall 001.mty, 
Minn., to a point ~n'-seetion 36,' township 15;:) north, range 51 
west, Walsh County, N. Dak. 

ENROLLED BILLS· SIG _~ED. 

The message further announced that the Speaker of the House 
had. signed the following enrolled bills and joint resolutions, and 
they were thereupon signed by the Presiding Officer: 

S. 3728. An act to provide for the construction and main
tenance of roads, the establishment and maintenance of schools,. 
and the care and support of insane persons in the diBtrict o.t 
Alaska, and for other purposes ; 

H. R. 1513. An act for the relief of the estate of George W. 
Saulpaw; 

a R. 635~ An act to pay J . B. McRae $99 for services as hos· 
pital steward,· etc. ; 

H. R. 15606. An act to authorize the county of Itawamba in 
the State of Mississippi, to construct a bridge across the T~m
bigbee River near the town of Fulton, in the said county and 
State · 

H. R. 15810: An act to authorize Caldwell Parish, La., to ~~n
struct a bridge across the Ouachita River; 

H. R. 15981. An act to amend an act enUtled "An act to au
thorize ~he Pearl and Leaf Rivers Railroad Company .to bridge 
Pearl River, in the State of Mississippi; " 

S .. R. 24. ~oint r~olution auth~rizing the Secretary of War to 
receive for mstruct10n at the .Military Academy at West Point 
Luis Bogran H., of Honduras; and 

s .. R. 78. Joint re olution authorizing the Secretary of War to 
receive for instruction at the Military Academy at West Point 
Frntos Tomas Plaza, of Ecuador. 

CIVIL GOVERNMENT IN THE PHILIPPINES. 

Mr. LODGE. I ask that the Philippine bill, which has just 
come over from the House, may be lai9- before the Senate. 

The PRESIDING OFFICER laid before the Senate the action 
of the House of Representatives di agreeing to the amendm~nt 
of the Senate to the bill (H. R. 1462-3) te amend an act a-ppro.ved 
July 1, 1902, entitled "An act temporarily to provide for the 
administration of the affairs of civil government in the Philip
pine Islan~, and for othe~ pur~?ses," and to amend an act ap
proved March 8, 1902, entitled An act temporarily to provide 
revenue for the Philippine Islands, and for other purposes," and 
to am~nd an act approv-ed March 2', 1903, entitled "An act to 
esta~llsh a s~~d of value and to provide for a coinage sys. 
tem m the Ph11Ippme Islands," and to provide for the more effi. 
cient administration of civil government in the Philippine 
Islands, and for other ptrrposes, and requesting a conference 
with the Senate on the disagreeing votes of the- two Houses 
thereon. 
. Mr. LODGE. I move that the Senate accede to the request 
of the House for a conference. 

The motion was agreed to. 
By unanimous consent, the Presi~g Officer was authorized 

to appoint the conferees on the part of the Senate, and Mr. 
LODGE, Mr. H~, an~ Mr. CULBERSON w~re appointed. 

PETITIONS AND MEMORIALS. 

The PRESIDING OFFICER (for Mr. FRYE) nresented a. 
memorial of_ the United Oonfederate Veterans, remonstrating 
against the adoption of certain amendments to the bill providln"' 
for the eare and preservation of the graves of the Confederat: 
dead now in the various cemeteries in the Northern States· 
which was referred to the COmmittee on 1\.filitary Affairs. ' 

Mr. CULLDM presented a memorial of sundry citizens of Du
quoin, Ill., and a memorial of sundry citizens of Shelby and 
Effingham counties, Ill.~ remonstrating against the enactment of 
legislation requiring certain places of business in the District 
of Columbia to be closed on Sunday; which were referred' to 
the Committee on the District of Columbia. 

He also presented: a petition of Viola Lodge, No. 350, Broth
erhood of Locomotive Firemen, of Mattoon, Ill., and a petitiou 
of Robinson Division, No. 78, Order of Ruilwar Conductors, 
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