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interests of national defense, and for other 
purposes; to the Committee on the Merchant 
Marine and Fisheries. 

H. R. 4701. A .bill to amend section 4471 of 
the Revised Statutes, as amended; to the 
Committee on the Merchant Marine and 
Fisheries. 

By Mr. STEAGALL: 
H. R. 4702. A bill to extend the period dur- . 

1ng which direct obligations of the United 
States may be used as collateral security for 
Federal Reserve notes; to the Committee on 
Banking and Currency. 

By Mr. SECREST: 
H. R. 4703. A bill to amend sections 12 and 

13 of the Copyright Act of March 4, 1909, to 
secure the prompt deposit of copyrightable 
material into the Library of Congress and 
prompt registration · of claims of copyright 
in the Copyright Office, and for other pur
poses; to the Committee on Patents. 

By Mr. MARCANTONIO: 
H. R. 4704. A bill to provide for security 

against unemployment; to the Committee on 
Labor. 

By Mr. HARE: 
H. R. 4705. A bill to revise the method of 

determining the annual payments to be made 
by the United States to the several States 
in which conservation lands subject to the 
jurisdiction of the Department of Agriculture 
are situated, to repeal existing acts inconsist
ent herewith, and for other purposes; to the 
Committee on Agriculture. 

By Mr. MAY: 
H. J. Res. 183. Joint resolution extending 

the application of section 6 of the act entitled 
"An act to expedite the strengthening of the 
national defense," approved July 2, 1940 (54 
Stat. 714), to all Territories, dependencies, 
and possessions Of the United States, includ
ing the Philippine Islands, the Canal Zone, 
and the District of Columbia; to the Com
mittee on Military Affairs. 

By Mr. BRADLEY of Pennsylvania: 
H. Res. 202. Resolution for the considera

tion of H. R. 4671; to the Committee on 
Rules. 

By Mr. FLAHERTY: 
H. Res. 203. Resolution for the considera

tion of H. R. 3537; to the Committee on 
Rules. 

By Mr. IZAC: 
H. Res. 204. Resolution for the considera

tion of H. R. 3782; to the Committee on 
Rules. 

By Mr. MOTT: 
H. Res. 205. Resolution for the considera

tion of H. R. 3783; to the Committee on 
Rules. 

By Mr. MAAS: 
H. Res. 206. Resolution for the considera

tion of H. R. 3149; to the Committee on 
Rules. 

MEMORIALS 
Under clause 3 of rule XXII, me

morials were presented and referred as 
follows: 

By the SPEAKER: Memorial of the Legis
lature of the Territory of Puerto Rico me
morializing the President and the Congress 
of the United States to consider their Con
current Resolution No. 15, with reference to 
freight rates; to the Committee on the 
Merchant Marine and Fisheries. 

Also, memorial of the Legislature of the 
Territory of Puerto Rico memorializing the 
President and the Congress of the United 
States to consider their Concurrent Resolu
tion No. 11 with reference to Social Security 
Act; to the Committee on Ways and Means. 

Also, memorial of the Legislature of the 
Territory of Puerto Rico memorializing the 
President and the Congress of the United 
States to consider their Concurrent Resolu
tion No. 10, with reference to the official 
language for teaching in Puerto Rico; to the 
Committee on Insular Affairs. 

Also, memorial of the Legislature of the 
Territory of Puerto Rico memorializing the 
President and the Congress of the United 
States to consider their Concurrent Resolu
tion No. 4, with reference to levy taxes on 
branch national banks; to the Committee 
on Insular Affairs. 

PRIVATE BILLS AND RESOLUTIONS 
Under clause 1 of rule XXII, private 

bills and resolutions were introduced and 
severally referred as follows: 

By Mr. ARENDS: 
H. R. 4706. A bill granting an increase of 

pension to Bertha M. Knapp; to the Com
mittee on Invalid Pensions. 

By Mr. BEITER: 
H. R. 4707. A bill to correct the military 

record of Edward Reidell; to the Committee 
on the Merchant Marine and Fisheries. 

By Mr. DIMOND: 
H. R. 4708. A bill for the relief of Mrs. P. A. 

Anderson; to the Committee on Claims. 
By Mr. HENDRICKS: 

H. R. 4709. A bill granting a pension to 
Annie Mae Hughett; to the Committee on 
Invalid Pensions. 

By Mr. TENEROWICZ: 
H. R. 4710. A bill granting a pension to Mrs. 

Bertha Schulz; to the Committee on Invalid 
Pensions. 

By Mr. HENDRICKS: 
H. R. 4711. A bill granting a pension to 

Emma E. Raymond; to the Committee on 
Invalid Pensions. 

PETITIONS, ETC. 
Under clause 1, of rule XXII, peti

tions and papers were laid on the Clerk's 
desk and referred as follows: 

1020. By Mr. CROWTHER: Petition of sun
dry residents of Schenectady, N. Y., urging 
passage of House bill 4000; to the Committee 
on Military Affairs. 

1021. By Mr. FLAHERTY: Petition of the 
Western Massachusetts Association of Mayors, 
Selectmen, and County Commissioners, com
mending the administration of the National 
Youth program in Massachusetts, and urging 
expansion of this worth-while program; to the 
Committee on Appropriations. 

1022. Also, petition of the Western Massa
chusetts Association of Mayors, Selectmen, 
and County Commissioners, urging continu
ance of the Work Projects Administration in 
its present form for the fiscal year 1942 and 
that emphasis be placed in the elasticity of 
operations with' particular reference to na
tional-defense projects; to the Committee on 
Appropriations. 

1023. By Mr. MARTIN of Massachusetts: 
Memorial of the General Court of Massachu
setts, urging enactment of the Tow.asend 
recovery plan of old-age pensions; to the 
Committee on Ways and Means. 

1024. By Miss RANKIN of Montana: Pe
tition of the Silver Bow Trades and Labor 
Council, Butte, Mont., signed by Thomas J. 
Kennedy, secretary, opposing propaganda 
campa.ign against the wage earner and or
ganized labor and ur-ging an investigation 
of money spent by the National Associa
tion of Manufacturers on antilabor propa
ganda, etc.; to the Committee on the Judi
ciary. 

1025. Also, petition signed by George T. 
Beech and 12 others of Butte, Mont., urging 
passage of House bill 4000, to prohibit sale 
of all alcoholic beverages inside Army and 
Naval camps; to the Committee on Mili
tary Affairs. 

1026. By Mrs. ROGERS of Massachusetts: 
Petition of sundry residents of the Fifth 
Massachusetts Congressional District, pro
testing against the enactment of House bill 
3852; to the Committee on the District ot 
Columbia. 

1027. By the SPEAKER: Petition of the 
United Shoe Workers of America, Local No. 
141, Congress of Industrial Organizations, 

· Binghamton, N.Y., petitioning consideration 
of their resolution with reference to House 
b111 4139, known as the Vinson bill; to the 
Committee on Naval Affairs. 

1028. Also, petition of the Southern Cot
ton Shippers Association, Memphis, Tenn., 
petitioning consideration of their resolution 
with reference to House bills 3753 and 3754, 
concerning the cotton trade; to the Commit
tee on Agriculture. 

SENATE 
MoNDAY, MAY 12, 1941 

<Legisla~ive day ot Thursday, May 8, 
1941) 

Tha Senate met at 12 o'clock mer.idian, 
on the expiration of the recess. 

The Chaplain, Rev. Z~Barney T. Phil
lips, D. D., offered the following prayer: 

0 Thou, from whom the good and 
wise receive their secret counsels, by 
whom the eyes of men are enlightened, 
and the hearts of the weak are strength
ened: We thank Thee for the gift of 
speech by means of which the cares of 
mind may be eased as friend communes 
with friend in words of loving sympathy. 

We thank Thee for whispered words of 
wisdom, for the music of them that sing, 
especially the tones of the mother with 
her child, and we beseech Thee to grant 
us ears to hear, grace to take heed as we 
hear, and the will and strength to do what 
comes to us with the divine authority of 
truth. Let not our lips, however feeble, 
be barren of kind words this day, but 
grant that whatsoe'er we speak or medi
tate in our hearts may be acceptable in 
Thy sight, 0 Lord our Strength and our 
Redeemer. We ask it in the name of Him 
who is the Eternal Word, Jesus Christ, 
Thy Son, our Lord. Amen. 

THE JOURNAL 

On request of Mr. BARKLEY, and by 
unanimous consent, the reading of the 
Journal of the proceedings of the calen
dar day of Friday, May 9, 1941, was dis
pensed with, and the Journal was ap
proved. 

MESSAGES FROM THE PRESIDENT 

Messages in writing from the President 
of the United States submitting nomina
tions were communicated to the Senate 
by Mr. Latta, one of his secretaries. 

MESSAGE FROM THE HOUSE 

A message from the House of Repre:. 
sentatives, by Mr. Megill, one of its 
clerks, announced that the House had 
passed a bill (H. R. 4545) to provide for 
the acquisition and equipment of public 
works made necessary by the defense 
program, in which it requested the con
currence of the Senate. 

The message also announced that the 
. House had agreed to the concurrent res
olution <S. Con. Res. 9) accepting the 
statue of Huey P. Long, placed in Statu
ary Hall by the State of Louisiana. 

ENROLLED BILLS SIGNED 

The message further announced that 
~ the Speaker had affixed his signature ~o 
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the following enrolled bills, and they were 
signed by the Vice President: 

S. 392. An act for the relief of Anna Dolak·, 
mother and sole surviving parent of Gene 
Dolak, deceased; and 

S. 941. An act for the relief of Ralph C. 
Hardy, William W. Addis, C. H. Seaman, J. T. 
Po~k. and E. F. Goudelock. 

CALL OF THE ROLL 

Mr. HILL. I suggest the absence of a 
quorum. 

The VICE PRESIDENT. The clerk 
will call the roll. 

The Chief Clerk called the roll, and the 
following Senators answered to their 
names: 
Adams 
Aiken 

· Andrews 
Austin 
Bailey 
Ball 
Bankhead 
Barbour 
Barkley 
Bilbo 
Bone 
Brown 
Bulow 
Bunker 
Burton 
Butler 
Byrd 
Byrnes 
Capper 
Caraway 
Chandler 
Clark, Idaho 
Clark, Mo. 
Connally 
P"".~:!~~
Davis 
Downey 

Ellender 
George 
Gerry 
Gillette 
Glass 
Green 
Guffey 
Gurney 
Hatch 
Hayden 

· Herring 
Hill 
Holman 
Hughes 
Johnson, Calif. 
Johnson, Colo. 
Kilgore 
La Follette 
Langer 
Lee 
Lucas 
McCarran 
McFarland 
McNary 
Mead 
Murdock 
Murray 

Norris 
O'Mahoney 
Overton 
Pepper 
Radcliffe 
Reynolds 
Russell 
Schwartz 
Smathers 
Smith 
Spencer 
Stewart 
Taft 
Thomas, Idaho 
Thomas, Okla. 
Thomas, Utah 
Truman 
Tunnell 
Tydings 
Vandenberg 
Van Nuys 
Wallgren 
Wheeler 
White 
Wiley 
Willis 

Mr. HILL. I announce that the Sen
ator from Mississippi [Mr. HARRISON], 
the Senator from Tennessee [Mr. Mc
KELLAR], and the Senator from New 
York [Mr. WAGNER] are absent from the 
Senate because of illness. 

The Senator from New Mexico [Mr. 
CHAVEZ], the Senator from Georgia [Mr. 
RussELL], the Senator from Connecticut 
[Mr. MALONEY], and the Senator from 
Massachusetts [Mr. WALSH] are neces
sarily detained. 

Mr. AUSTIN. I announce that the 
Senator from Illinois [Mr. BROOKS], the 

· Senator from North Dakota [Mr. NYEJ, 
and the Senator from Minnesota [Mr. 
SHIPSTEADJ are unavoidably detained 
from the Senate. 

The Senator from Massachusetts [Mr. 
LonGE] is absent on official business. 

The VICE PRESIDENT. Eighty Sena
tors have answered to their names. A 
quorum is present. 
TRIBUTE TO T;HE LATE SENATOR SHEP

PARD BY THE CREDIT UNION FORUM 

The VICE PRESIDENT laid before the 
Senate a resolution adopted by the an-

. nual meeting of the Credit Union Forum, 
of Chicago, Ill., as a tribute of apprecia

. tion for the work and accomplishments 
of the late Senator Sheppard, of Texas, 

· in connection with the establishment 
and expansion of credit unions among 

. Federal employees, which was ordered to 
· lie on the table. 

EXECUTIVE COMMUNICATION 

The VICE PRESIDENT laid before the 
Senate the following letter, which was 
referred as indicated: 

-A ietter from the- chairman of the Tex- , 
tile Foundation, transmitting, pursuant to 

law, the report of the board of directors of 
that foundation for the year ended Decem
ber 31, 1940 (with an accompanying re
port); to the Committee on Commerce. 

PETITIONS AND MEMORIALS 

Petitions, etc., were laid before the Sen
ate by the Vice President, or presented 
by a Senator, and referred as indicated: 

By the VICE PRESIDENT: 
Two concurrent resolutions of the Legisla

ture of Puerto Rico; to the Committee on 
Commerce: 

"Senate Concurrent Resolution 15 
"Concurrent resolution to request the United 

States Maritime Commission to take ap
propriate action to give effectiveness to the 
resolution issued under date of July 27, 
1939, in file No. 500, entitled 'Freight 
Rates,' and for other purposes. 
"Whereas the United States Maritime Com

mission, under date of July 27, 1939, issued 
the following resolution in file No. 500, en
titled 'Freight Rates,' against the shipping 
companies which monopolize maritime traffic 
between Puerto Rico and the United States: 

" '1. That upon the record presented in 
this proceeding and in the absence of any 
affirmative showing of justification by the 
respondent carriers, who are engaged in both 
foreign and domestic commerce with the 
same facilities, the rates in the south-bound 
tariff on automobiles, flour, rice, fish, hard
ware, iron and steel sheets, lubricating oil, 
and paint, to the extent the rates thereon 
exceed respondents' rates to foreign ports of 
call on the same commodities, are unjust and 
unreasonable in violation of section 18 of the 
Shipping Act, 1916, and that increases in 
other commodities, not specifically mentioned 
above, from the level of rates observed prior 
to September 21, 1938, have not been justified; 

· " '2. That the discontinuance of service be-. 
tween Gulf ports and Fajardo, Humacao, 
Yabucoa, and· Guayanilla, and the continu
ance of absorption practices in respect to 
shipments transshipped to other ports, results 
in undue and unreasonable preference and 
prejudice in violation of section 16 of the 
Shipping Act, 1916, 

"'3. That rates on manganese and barite 
ores, based on quantity, wrapping paper, 
paper bags, empty cylinders, soap, and caus
tic soda are unduly and unreasonably prefer
ential and prejudicial as between shippers in 
violation of that section; 

"'4. That rates on raw sugar based on 
market price are not in compliance with the 
Intercoastal Shipping Act, 1933, as amended, 
and are therefore unlawful; 

"'5. That the practice of charging weight 
rates on south-bound traffic and measurement 
rates on the same commodity north-bound is 
unjust and unreasonable; 

" '6. That practices observed whereby 
charges of noncarriers from transshipment 
ports in Puerto Rico to bill of lading destina
tions are absorbed, and also practices in. re
spect to the absorption of differentials be
tween rates over competitive inland routes 
within the United States terminating at the 
same port, are illegal because not filed as re
quired by section 2 of the Intercoastal Ship-

- ping Act, 1933, that p~ecooling service, charges 
therefor, and specific storage charges after 

- free time at docks in Puerto Rico are also 
- illegal because not filed; 

"'7. That rules 1, 2, 5, and 20 of the south
bound tariti, and rule 1 of the north-bound 
tariff and specification of places from and to 
which rates apply are incomplete, conflicting, 
misleading, and ambiguous, and therefore not • 
published as required by section 2 above 
mentioned, and 

"'8. That rule 15 of the south-bound tariff 
assessing a charge for preparing and issuing 

- bills of lading and rules 13 and 14 of that 
- tariff, also rules 12 and 13 of the north-bound 1 

- tariff relating to preparation by shippers ot 1 

bills of lading and receipts on carriers' forms, 

· making such preparation mandatory, are un
lawful. 

" 'Findings in No. · 1 above are without 
prejudice, if subsequently upon a more com
prehensive record which includes revenue, 
expense, and other data, rates on a differ
ent level than, those charged to foreign 
ports or in effect prior to September 21, 1938, 
appear warranted. An order will be entered 
requiring respondents to cease and desif>t 
from charging rates and observing practices, 
rules, and regulations herein found unlawfUl 
and requiring them to cancel schedules nam
ing rates, charges, rules, regulations, and 
practices found not justified or unlawful. 
New schedules establishing rates in con
formance with the views expressed herein 
may be filed and posted effective on not less 
than 1 day's notice by noting a reference in 
such schedules to this decision.' 

"Whereas the said shipping enterprises are 
still charging the same freight rates which 
were found excessive and unfair by the Mari
time Commission of Puerto Rico and continue 
to subject the insular trade to the same prac
tices that the Commission found to be illegal, 
thus holding the authority of the said Com
mission in open contempt, and subjecting our 
economy to abusive and unfair exactions 
which are detrimental to our industrial de
velopment and help to raise the cost of liv
ing: Now, therefore, be it 

"Resolved by the Senate of Pue1·to Rico 
(the House of Representatives of Puerto Rico 
concurring) : 

"First. To request the United States Mari
time Commission, as it is hereby requested, 
to take appropriate action to make effective 
the resolution issued under date of July 27, 
1939, in file No. 500, entitled 'Freight Rates,' 
as well as any other supplementary measures 
that may be advisable to secure a reduction 
of the tariffs on maritime freights to fair and 
reasonable levels, and that our trade be freed 
from the abusive practices of the shipping 
enterprises which monopolize our maritime 
traffic with the United States. 

"Second. To forward a copy of this resolu
tion to the United States Maritime Commis
sion, the Secretary of the Interior, the Di
rector of the Division of Territories and Island 
Possessions, the President of the Senate and 
the Speaker of the House of Representatives 
of the United States, the Congress on Rivers 
and Harbors, the United States Atlantic and 
Gulf Puerto Rico Conference, the Governor 
of Puerto Rico, and the Resident Commis
sioner for Puerto Rico in Washington." 

"Senate Concurrent Resolution 16 
"Concurrent resolution to request the Con

gress of the United States to exempt Puerto 
Rico from the application of the coastwise 
shipping laws, and for other purposes 
"Whereas the United States coastwise 

shipping laws have been extended to Puerto 
Rico; . and 

"Whereas the extension of these laws to 
Puerto Rico increases the cost of importa
tions to the extent that the freight charges 
of ships of American registry are h igher than 
those of ships of other registries; and 

"Whereas the obligation to use ships of 
American registry considerably reduces the 
advantages which t:Pe tariff schedule offers 
to Puerto Rico as regards the sale of its 
products in continental markets; and 

"Whereas, if Puerto Rico is relieved from 
the effects of the United States coastwise 

. shipping laws, its trade with foreign coun
- tries would gather greater- expansion, . and 
our economy would receive a vigorous im
pulse; and 

"Whereas the United States coastwise 
· shipping laws have been promulgated to 
. stimulate the development of the American 
merchant -marine, and .as · Puerto Rico lacks 
a ' merchant marine . it does not' enjoy the 
benefits of this -legislation, but, on the con
trary, suffers the disadvantages which such 



1941 CONGRESSIONAL RECORD-SENATE 3885 
legislation implies upon being applied to an 
Island, which, like Puerto Rico, is constantly 
1n need of shipping services for the importa
tion of the greater part of the products 
destined to public consumption; and 

"Whereas the extension to Puerto Rico of 
the United States coastwise shipping laws 
subjects our trade to the monopoly of a lim
ited number of American shipping com
panies, which, by reason of such monopoly, 
maintain 1n force excessive and unfair 
freight tariffs and impose upon our trade 
unreasonable practices which hinder its ex
pansion and increase costs unreasonable: 
Now, therefore, be it 

((Resolved by the Senate of Puerto Rico 
(the House of Representatives of Puerto Rico 
concurring) : 

"First. To request the Congress of the 
United States, as it is hereby requested, to 
exempt Puerto Rico from the application of 
the coastwise shipping laws; 

"Second. To forward a copy of this resolu
tion to the President of the United States, 
the Speaker of the House of Representatives, 
and the President of the Senate of the 
United States, the Secretary of the Interior, 
the Director of the Division of Territories 
and Island Possessions, and the Resident 
Commissioner for Puerto Rico in Washing
ton." 

A concurrent resolution of the Legislture 
of Puerto Rico; to the Committee on Educa
tion and Labor: 

"Senate Concurrent Resolution 14 
"Concurrent resolution to request the Con

gress of the United States to extend to 
Puerto Rico the benefits of the Wagner
Peyser Act, entitled 'An act to provide for 
the establishment of a national system of 
employment and cooperation with the 
States in the promotion of such a system, 
and for other purposes' ( 48 Stat. 113) , ap
proved July 6, 1933, and for other purposes 
"Whereas in Puerto Rico there does not 

exist a system of public employment in the 
Employment Service of the United States; 

"Whereas the Federal agencies operating in 
Puerto Rico, such as the Work Projects Ad
ministration, the National Youth Administra
tion, the Federal Housing Authority, the Agri
cultural Adjustment Administration, the 
Public Health Service, the Puerto Rico Re
construction Administration and the Public 
Works Administration, are compelled to op
erate without the assistance of an employ
ment service in the Government of Puerto 
Rico, and for such reason they are obliged to 
establish their own personnel divisions, which 
work without any connection among them, 
thus duplicating the efforts and the expenses 
of operation; 

"Whereas the Legislature of Puerto Rico has 
created a commission to study the social
security problem in the island and to take 
steps toward securing the extension to Puerto 
Rico of additional titles of the Social Security 
Act of the United States, which makes 1t 
indispensable to have an employment service 
in the State for the operation of certain 
phases of the social-security program, such as 
unemployment compensation and others of 
a similar nature; 

"Whereas the National Defense Advisory 
Committee, in its program for the training of 
laborers for defense purposes, through the 
Office of Education of the United States and 
the State Boards for Vocational Education, 
has designated the several State employment 
services as the paramount agency to furnish 
the students who ·are to be trained under this 
national-defense program; and 

"Whereas the people of Puerto Rico will 
receive marked benefits from the extension 
to Puerto Rico of the Wagner-Peyser Act: 
Now, therefore, be it 

((Resolved by the Senate of Puerto Rico (the 
House of Representatives of Puerto Rico con
curring): First. To request the Congress of 
the United States, as it is hereby requested, to 

extend to Puerto Rico the benefits of the 
Wagner-Peyser Act, entitled 'An act to pro
vide tor the establishment of a national sys
tem of employment and cooperation with the 
States in the promotion of such system, and 
for other purposes,' approved July 6, 1933, 
as subsequently amended. 

"Second. That a copy of this resolution be 
forwarded to the President of the United 
States, the President of the Senate, and the 
Speaker of the House of Representatives of 
the United States, the Secretary of the In
terior, the Director of the· Division of Terri
tories and Island Possessions, the Social Se
curity Administration, the Office of Education 
of the United States, the Chief of the Em
ployment Service Division of the United 
States, the Governor of Puerto Rico, and the 
Resident Commissioner for Puerto Rico in 
washington." 

A concurrent resolution of the Legislature 
of Puerto Rico; to the Committee on Finance: 

"Senate Concurrent Resolution 11 
"Concurrent resolution to request the Con

gress of the United States to extend to 
Puerto Rico the benefits of title I of the 
Social Security Act, and for other purposes 
"Whereas Puerto Rico is interested in ob-

taining the benefits of title I of tlie Social 
Security Act of the United States in order to 
provide adequate protection for the destitute 
aged; and 

"Whereas there has been functioning in 
Puerto Rico since the year 1936 the Com
mission for Assistance to the Aged, as an 
agency or instrumentality of the Govern
ment of Puerto Rico, to promote the welfare 
of the destitute aged, and this agency has 
been reorganized in order that lt may con
form to the requirements demanded by the 
Social Security Act; and 

"Whereas, 1n view of the fact that Puerto 
Rico has an adequate agency for the admin
istration of the plan of assistance to the 
aged, it is proper that title I of the Social 
Security Act be made extensive to the island: 
Therefore be it 

((Resolved by the Senate of Puerto Rico 
(the House of Representatives of Puerto Rico 
concurring): 

"First. To request of the Congress of the 
United States, as it is hereby requested, that 
the benefits of title I of the Social Security 
Act be made extensive to Puerto Rico. 

"Second. That a copy of this resolution be 
sent to the Speaker of the House of Repre
sentatives and the President of the Senate 
of the United States, to the chairman of the 
Committees of Labor of both Federal Houses, 
to the Social Security Administrator, to the 
Secretary of the Interior, to the Director of 
the Division of Territories and Island Pos
sessions, and to the Resident Commissioner 
of Puet:to Rico in Washington." 

Two concurrent resolutions of the Legisla
ture of Puerto Rico; to the Committee on 
Territories and Insular Affairs: 

"Senate Concurrent Resolution 4 
"Concurrent resolution to request the Con

gress of the United States of America to 
empower the Legislature of Puerto Rico 
to pass laws that the branches of na
tional banks doing business in Puerto 
Rico may be assessed and taxed as is done 
with local banks and other banks doing 
business in Puerto Rico 
"Whereas, the branches of national banks 

doing business in Puerto Rico are enjoying 
privileges over the local and other banks 
doing business in Puerto Rico as to the 
manner in which they are assessed and 
taxed by virtue of Federal laws that govern 
this matter; 

"Whereas, this privilege that is being en
joyed by the national banks is prejudicial 
to the people of Puerto Rico and may cause 
the ruin of local banks; 

"Whereas, it is only fair that taxes be 
levied tor the benefit o! the people · of 

Puerto Rico, on the national banks doing 
business in Puerto Rico, in the same man
ner, without privileges or disadvantages, as 
they are levied on local banks and the other 
banks doing business in Puerto Rico; 

"Whereas the privilege that is being en
joyed by the national banks as compared 
with the other banks doing business in 
Puerto Rico violates the principle that all 
laws levying taxes in Puerto Rico must be 
uniform; 

"Whereas there is no doubt that the Fed
eral legislation limiting the powers of the 
States to levy taxes on national banks was 
approved as a shield to protect the na
tional banks against any discrimination that 
State legislatures might enact in favor of 
local banks, but that such limitation was 
not imposed as a weapon for destroying local 
banks; 

"Whereas national banks cannot have 
branches in any State of the American 
Union outside the State in which they are 
organized; and 

"Whereas the Federal legislation authoriz
ing the establishment of branches of na
tional banks organized in States of the 
United States, to do business in Puerto Rico 
and forbidding the Legislature of Puerto 
Rico to levy taxes on such branches of the 
national banks as do business in Puerto 
Rico, in the same form and at the same 
tax rate as on local and other banks that 
do business in Puerto Rico, is unjust and 
discriminatory: Now, therefore, be it 

"Resolved by the Senate of Puerto Rico, 
(the House of Representatives concurring): 

"Section 1. To request the Congress of the 
United States, as it is hereby requested, to 
enact a law authorizing the Legislature of 
Puerto Rico to prescribe the form of assess
ing and levying taxes on branches of the 
national banks doing business in Puerto 
Rico; Provided, That the same methods and 
tax rates used for assessing and levying taxes 
on banking institutions incorporated in 
Puerto Rico and on other banks doing busi
ness in Puerto Rico, shall be applied. 

"SEc. 2. That a copy of this resolution 
shall be sent immediately after its approval 
to both Houses of the Congress of the 
United States, to the President, and to the 
Secretary of the Interior of the United 
'States, to the Chief of the Division of Terri
tories and Insular Possessions, as well as 
to the Resident Commissioner in Washing
ton, requesting them to lend their full co
operation to this request." 

"Senate Concurrent Resolution 10 
''Concurrent resolution to request the Com

missioner of Education to establish Span
ish, the vernacular of the Puerto Rican 
people, as the official language for teaching 
in Puerto Rico and provide that the Eng
lish language be studied as a preferrect sub
ject in the course of studies, and for other 
purposes 
"Whereas public instruction in Puerto Rico 

is not given in the Spanish language, which 
is the vernacular of the Puerto Rican people, 
but in the English language; 

"Whereas it is an essential postulate of all 
scientific pedagogy that the teaching in 
school be carried on in the vernacular of the 
pupils; 

"Whereas the imposing of a foreign lan
guage as a vehicle of apprenticeship deprives 
the pupils of the use of the natural instru
ment on which they count for intellectual 
development by forcing them to acquire, un
der methods contrary to .an sane pedagogy, 
av artificial instrument for such develop
ment; 

"Whereas the use of a foreign language as 
a vehicle of apprenticeship obligt:s the pupils 
to make an extraordinary mental effort, re
tards the educational process, and makes 
difficult the prompt and efilcient assimilation 
of knowledge; · 
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. "Whereas the use of a ·language not ·one's 
own as a vehicle of teaching in school hinders 
the efficient acquisition -and the progressive 
mastery of the mother tongue when this 
natural process is co~plicated from the low
est grades by the study of a language of dis
tinct linguistic form; 

"Whereas experience shows that by irre
sist~ble laws of mental development in most 
cases the effort to maintain the mother 
tongue as the language of culture fails if the 
apprenticeship in science, technics, history, 
letters, and arts is carried out in a foreign 
language; 

"Whereas experience shows that deficiency 
in the use of the vernacular as an instru
ment of apprenticeship results in three con
sequences of grave social scope-emotional 
instability, excess of negative attitudes, and a 
certain artistic sterility or at least a lessening 
of creative powers; 

"Whereas experience also shows that the 
use of English as a vehicle of teaching in a 
country like Puerto Rico, whose vernacular 
is Spanish, does not produce in practice the 
hopeful results in regard to the prompt and 
sufficient mastery of English; and 

"Whereas our people are profoundly inter
ested in the efficient acquisition of English 
as a great language of social, commercial, 
and cultural interchange in America and 
favors the intensification of its study, raising 
it in the curriculum to the category of pre
ferred subject, with additional hours, a more 
able teaching corps, and methods leading to 
its more effective, thorough, and practical 
acquisition: Now, therefore, be it 

"Resolved by the Senate of Puerto Rico (the 
House of Representatives of Puerto Rico con
curring)-

"First. To request the Commissioner of 
Education, as he is hereby requested, to es
tablish Spanish, the vernacular of the Puerto 
Rican people, as the official language fat: 
teaching in Puerto Rico and to provide that 
the English language be studied as a pre
ferred subject of the curriculum. · 

" Second. To send a copy of this resolution 
to Dr. Jose M. Gallardo, Commissioner of Edu
cation of Puerto Rico; to the President of the 
United States; to the Secretary of the Inte
rior; to the Director of the Division of Terri
tories and Island Possessions; to the Director 
of the Office of Education of the United
States; to the President of the Senate, and to 
the Speaker of the House of Representatives 
of the United States." 

A paper in the nature of a petition from 
Minnie Nelson, of Detroit, Mich., praying for 
the continuance of relief under theW. P. A., 
especially for the older people; to the Com
mittee on Appropriations. 

A letter in the nature of a petition from 
Nora M. O'Brien, of Springfield, Mass., pray
ing that the United States keep out of for
eign war; to the Committee on Foreign Re
lations. 

A resolution of Amity Post, No. 791, Ameri
can Legion, of Brooklyn, N. Y., pledging alle
giance to the United States and its institu
tions, and wholehearted support to the Gov
ernment in the national-defense program; 
to the Committee on Military Affairs. 

By Mr. CAPPER: 
. A petition of sundry citizens of the State 
of Kansas, praying for the enactment of the 
bill (S. 860) to provide for the common de
fense in relation to the sale of alcoholic 
liquors to the members of the land and 
naval forces of the United States and to pro
vide for the suppression of vice in the vicin
ity of military camps and Naval Establish
ments; to the Com_mittee on Military Affairs. 

FOOD FOR THE SMALL EUROPEAN 
DEMOCRACIES 

Mr. JOHNSON of Colorado. Mr. Pres
ident, important and substantial support 
continues to be evidenced by thoughtful 
~erican groups on behalf of the pro-

gram -of the National Committee on Food 
for the ·Small Democracies. · This com
mittee has been striving for many weeks 
to effect a formula whereby the lives of 
millions of unarmed, helpless, and in
nocent humans in the small invaded 
countries may be saved. Belgium's plight 
is now tragically acute, and it is to be 
hoped that the Government of the United 
States will interest itself on behalf of 
these little peoples, who are in their 
present plight because they fought inva
sion and up to the limit of their abilities 
resisted the tide of totalitarian oppres
sion. 

Identical resolutions, supporting the 
work of the National Committee on Food 
for the Small Democracies, have been 
adopted recently by the Lutheran Min
isters' Association, of Baltimore and vi
cinity, the Methodist Preachers' Meet
ing, of Baltimore and vicinity, and the 
Washington, D. C., Ministerial Union. 

I ask leave to have printed in the 
RECORD at this juncture and have appro
priately referred a copy of the resolution 
adopted by these three important bodies. 

There being no objection, the resolu
tion was referred to the Committee on 
Foreign Relations and ordered to be 
printed in the RECORD, as follows: 

Whereas the National Committee on Food 
for the Small Democracies has advanced a. 
proposal made by former President Herbert 
Hoover by which supplies may be imported 
under agreement with England and Germany, 
and distributed by a. neutral organization, 
t~ the suffering people of Finland, Norway, 
Holland, Belgium, central Poland, and other 
invaded countries: Be it 

Resolved, That we extend heartfelt sym
pathy to the unfortunate millions in the 
stricken countries and that we endorse the 
proposal for relief. 

We urge the members of this organization 
and all other groups in the city to express 
their approval and good will by writing a 
letter of commendation to the National Com
mittee on Food for the Small Democracies, 
420 Lexington Avenue, New York City. 

The officers of this organization are re
quested to send a copy of ·this action to 
each of the newspapers of the city, and to 
the said National Committee on Food for the 
Small Democracies. 

Mr. JOHNSON of Colorado. Mr. Presi
dent, the Ministerial Union of Baltimore, 
embracing the great body of Protestant
ism in Baltimore and vicinity has also 
endorsed the feeding program. · · I ask 
leave to insert in the RECORD for appro
priate reference a letter conveying this 
endorsement, written by Rev. Edward G. 
Conrad, pastor of Babcock Memorial 
Presbyterian Church, who is secretary of 
the Ministerial Union of Baltimore and 
vicinity, Maryland. 

There being no objection, the letter 
was referred to the Committee on For
eign Relations and ordered to be printed 
in the RECORD, as follows: 

BABCOCK MEMORIAL 

PRESBYTERIAN CHURCH, 

Baltimore, Md., February 3, 1941. 
NATIONAL COMMITTEE ON FOOD FOR THE 

FivE SMALL DEMOCRACIES, 
New York City. 

DEAR Sms: At a meeting of the Ministerial 
Union of Baltimore and vicinity held Janu
ary 27, 1941, with 40 members presept, con
sideration was given to the plight · ot the· 
unfortunate people of Finland, Norway, Be~
gium, Holland, and central Poland. We are 

convinced that unless prompt action 1s taken 
to secure food and other necessa-ry supplies 
millions of these countries will experience 
great suffering and indeed many of them are 
now facing death due to lack of food and 
resulting pestilence. 

We believe that under the terms of the pro
posal made by the Honorable Herbert Hoover, 
these countries should be allowed to purchase 
food with their own funds, transport it in 
their own ships, the same to be distributed to 
the needy under supervision of a neutral 
organization such as functioned so success
fully during the last great war. It is our 
conviction that this work of humanity can 
be effected without imparting benefit to the 
German people. 

As a result of the official action takcil by 
our union today, I am authorized to write in 
appreciation of the lofty humanitarian im
pulses which have prompted Mr. Hoover and 
the National Committee on Food for the Five 
Small Democracies to undertake this timely 
and unselfish service. You have our hearty 
support and good wishes. 

Yours very sincerely, 
EDWARD G. CONRAD, Secretary. 

REPORTS OF COMMITTEES 

The following reports of committees 
were submitted: 

By Mr. JOHNSON of Colorado, from the 
Committee on Military Affairs: 

S. 1345. A bill to authorize the sale of cer
tain Government-owned lands in the Terri
tory of Hawaii to the Honolulu Plantation 
Co.; without amendment (Rept. No. 276). 

By Mr. BAILEY, from the Committee on 
Commerce: 

H. R. 4466. A bill to authorize the acqui
sition by the United States of title to or the 
use of domestic or foreign merchant vessels 
for urgent needs of commerce and national 
defense, and for other purposes; with amend
ments (Rept. No. 277). 

ENROLLED BILLS PRESENTED 

Mrs. CARAWAY, from the Committee 
on Enrolled Bills, reported that that com
mittee presented to the President of the 
United States the following enrolled bills: 

On May 7, 1941: 
S. 164 An act to further amend the thir

teenth paragraph of section 127a of the Na
tional Defense Act, as amended by the act of 
June 8, 1926, so as to decrease the restriction 
on the number of enlisted men of the Regular 
Army who may ' be detailed as students at 
educational institutions and other places; 

S. 242. An act to repeal certain provisions 
of the act of February 25, 1929, entitled "An 
act to authorize appropriations for construc
tion at military posts, and for other pur
poses,'.' and the act of July 3, 1930, entitled 
"An act making appropriations to supply de
ficiencies in certain appropriations for the 
fiscal year ending June 30, 1930, and prior 
fiscal years, to provide supplemental appro
priations for the fiscal years ending June 30, 
1930, and June 30, 1931, and for other pur
poses"; 

S. 993. An act to authorize the Secretary 
of the Navy to transfer, without cost, to the 
estate of Rolland H. Denny a triangular parcel 
of land containing one-half an acre situated 
at Seattle, Wash.; and 

S. 1123. An act to amend the act entitled 
"An act for the grading and classification of 
clerks in the Foreign Service of the United 
States of America, and providing compensa
tion .therefor," approved February 23, 1931, as 
amended. 

On May 8, 1941: 
s. 216. An act for the relief of A. B. Cod

rington; 
s. 248. An act for the relief of John G: 

Hunter; · · 
S. 309. An act for the relief of Dr. Morris B. 

Taubman: ·' 
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S. 376. An .act providing for the .advance

ment on the retired list of certain officers of 
the line of the United States Navy; 

S. 436. An act for the relief of Maximo 
Abrego; 

S. 514. An act for the relief of R. Stern; 
S. 788. An act for the relief of Noland 

Blass; 
S. 897. An act for the relief of G. F. Allen, 

chief disbursing officer of the Treasury De
partment, and Bernard Paulson, special dis
bursing officer of the State Department; and 

S. 1104. An act for the relief of William A. 
Wheeler. 

EXECUTIVE REPORTS OF COMMI'ITEES 

As in executive session, 
The following favorable committee re

ports of nominations were submitted: 
By Mr. HILL, from the Committee on 

cOmmerce: 
James C. Capt, of Texas, to be Director of 

the Census, vice William L. Austin, retired; 
and 

Alfred H. Thomas, Jr., to be a chief pay 
clerk in the Coast Guard. 

By Mr. CONNALLY, from the Committee 
on the Judiciary: 

Henry Robert Bell, of Tennessee, to be 
United States marshal for the eastern dis
trict of Tennessee. 

By Mr. CHANDLER, from the Committee 
on the Judiciary: 

Malcolm E. Lafargue, of Louisiana, to be 
United States attorney for the western dis
trict of Louisiana; 

H. Chess Richardson, of Louisiana, to be 
United States marshal for the eastern district 
of Louisiana; and 

Louis E. LeBlanc, of Louisiana, to be United 
States marshal for the western district of 
Louisiana. 

By Mr. HAYDEN, from the Committee on 
Post Offices and Post Roads: 

Sundry postmasters. 

BILLS INTRODUCED 

Bills were introduced, read the first 
time, and, by unanimous consent, the sec
ond time, and referred as follows: 

By Mr. GILLETTE: 
S. 1489. A bill granting a pension to widows 

of Spanish-American War veterans; to the 
Committee on Pensions. 

By Mr. BARKLEY: 
S. 1490. A bill to create the Order of Wash

ington; to the Committee on the Judiciary. 
S. 1491. A bill to accept the cession by the 

Commonwealth of Kentucky of exclusive ju
risdiction over the lands embraced within the 
Mammoth Cave National Park; to authorize 
the acquisition of additional lands for the 
park in accor~ance with the act of May 25, 
1926 (44 Stat. 635); to authorize the ac
ceptance of donations of land for the de
velopment of a proper entrance road to the 
park; and for other purposes; to the Com
mittee on Public Lands and Surveys. 

By Mr. THOMAS of Oklahoma: 
S. 1492. A bill for the relief of the surviving 

dependents of James R. McCoy; to the Com
mittee on Claims. 

By Mr. CAPPER: 
S.1493. A bill relating to the times of pay

ing the compensation of officers and em
ployees of the United States in the District 
of Columbia, and officers and employees of the 
government of the District of Columbia; to 
the Committee on the District of Columbia. 

By Mr. REYNOLDS: 
S. 1494 (by request). A bill to authorize 

and direct the Commissioners of the District 
of Columbia to close Van Ness Street be
tween Connecticut Avenue and Reno Road 
NW., and Pierce Mill Road between Van Ness 
Street and Reno Road NW.; to the Committee 
on the District of Columbia. 

By Mr. DOWNEY: 
S. 1495. A bill authorizing the construction 

o! ftood-control works on the Santa Maria 

-- ' 

River and tributaries, Calif.; to the Com
mittee on Commerce. · · 

By Mr. MEAD: 
8 : 1496. ·A bill for the relief of Guy T. 

Morris; and 
S. 1497. A bill for the relief of James 

Morris; to the Committee on Claims. 
S. 1498. A bill providing for compensation 

to firemen injured while answering a call on 
property owned by the United States of Amer
ica; to the Committee on the Judiciary. 

S. 1499. A bill for the relief of Wolf Maurer; 
and 

S. 1500. A bill for the relief of Mateo Cas
tellvi (Bartolome) , his wife Pilar Casal de 
Castellvi, his sister Carolina Castellvi (Bar
tolome), his son John Castellvi (Casal), and 
his daughter Pilar Castellvi (Casal); to the 
Committee on Immigration. 

S. 1501. A bill to provide for the payment 
to any person employed in the Postal Service 
as a special-delivery messenger during the 
fiscal year 1933, 1934, or 1935 of the amount 
by which the fees of such person were re
duced pursuant to the economy legislation; 
to the Committee on Post Offices and Post 
Roads. 

S. 1502. A bill to aid in measures for na
tional defense by the development and test
ing of new devices and materials and by di
recting natural ·resources to that end, and at 
all times to increase industrial employment 
and to enhance national prosperity by aiding 
and promoting research and the training of 
research workers in the engineering experi
ment stations connected with colleges and 
schools of engineering in the several State 
and Territorial universities and colleges, and 
for other purposes;· to the Committee on 
Commerce. 

'By Mr. BULOW: 
S. 1503. A bill amending the act of June 

25, 1938, extending the classified civil service 
to include postmasters of the first, second. 
and third classes, and for other purposes; to 
the Committee on Civil Service. 

HOUSE BILL REFERRED 

The bill (H. R. 4545) to provide for the 
acquisition and equipment of public 
works made necessary by the defense 
program, was read twice by its title and 
referred to the Committee on Public 
Buildings and Grounds. 
AMENDMENT TO INTERIOR DEPARTMENT 

APPROPRIATION BILL 

Mr. WHEELER submitted an amend
ment proposing to increase the appro
priation for Federal aid in wildlife res
toration, from $2,500,000 to $3,000,000, 
intended to be proposed by him to the 
bill (H. R. 4590) making appropriations 
for the Department of the Interior for 
the fiscal year ending June 30, 1942, and 
for other purposes, which was referred to 
the Committee on Appropriations and 
order€d to be printed. 

DEFENSE STAMPS AND BONDS 

Mr. DANAHER. Mr. President, some 
months ago I received word from Mr. 
William J. Hardie, a thoroughly ex
perienced member of the board of asses
sors in the city of Hartford, Conn., point
ing out the possibility of the use of de
fense stamps in financing our present 
war preparedness expenditures. At that 
time I pointed out in a letter to the Post
master General the idea whi·ch Mr. 
Hardie had submitted to me, particularly 
his point that a vast number of the 
American public wished to assist the 
Government in paying for our defense 
program as we go along, and that as a 
matter of patriotic participation a stamp 

might be issued, to be known as a na
tional-defense stamp. 

Mr. Hardie's interest in the matter has 
continued, and, because of his excellent 
judgment and background, it seems to me 
that I should submit to the Senate, and 
through the Senate to the country, Mr. 
Hardie's ideas concerning yet further 
means of financing our present endeavor. 
Because I felt his letter was so signifi
cant I asked his permission to include it 
in the CONGRESSIONAL RECORD, and I have 
received such permission from him. I 
therefore ask unanimous consent that 
Mr. Hardie's letter to me of May 7, 1941, 
be printed in full in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

CITY OF HARTFORD, CONN., 
BOARD OF ASSESSORS, 

May 7, 1941. 
Hon. JoHN A. DANAHER, 

United States Senate, 
Washington, D. C. 

DEAR SENATOR DANAHER: I WOUld greatly 
appreciate your opinion on an idea that I 
thought might prove quite helpful to most 
working people. It is my sincere belief that 
the majority of people are extremely con
cerned and considerably worried about the 
increase in income tax, and I wondered if it 
would be possible for the United States Gov
ernment to pass some sort of legislation that 
would enable individuals who purchase de
fense stamps and bonds before a certain date, 
perhaps January 1, 1942, to use these for pay
ment or partial payment on their income tax 
which will become due and payable March 15, 
1942 Of course, we cannot determine the 
amount of taxation, but it is my contention 
that if such an arrangement could be made 
that it would prove beneficial to the indi
vidual inasmuch as he would be prepared to 
meet this obligation, and it would also help 
the Government by obtaining these funds in 
advance. · 

I also thought that I mlghc &uggest to the 
mayor a plan of inaugurating a so-called 
Defense Stamp Day, to be established at a 
certain monthly interval for the purpose of 
encouraging city employees to purchase de
fense stamps and bonds. Arrangements could 
be .nade to have the paymaster make weekly 
deductions from salaries, duly authoriZ£d and 
specified in each case. On Defense Stamp 
Day this saving could be converted into de
fense stamps or bonds. This could be taken 
care of entirely by the paymaster, and would 
undoubtedly prove successful and prove ad
vantageous at the same time to individuals 
by increasing their savings. It would also 
increase sales for the Government. I realize 
that the initiation of such a plan would 
necessitate a great deal of thought and effort, 
but unquestionably could be worked out in 
a satisfactory manner . It might be worked 
to include insurance companies, banks. and 
all large corporations. 

I will await your views upon these points 
with interest. 

Sincerely, 
WILLIAM J . HARDIE, 

Assessor. 

EMPLOYMENT OF OLDER WORKERS-
ADDRESS BY SENATOR MEAD 

[Mr. MEAD asked and obtained leave to 
have printed in the RECORD a radio address 
delivered by him on May 8, 1941, on the sub
ject, The Older Worker Must Have a Job, 
which appears in the Appendix.) 

ADDRESS BY SENATOR AIKEN AT NA
TIONAL TOWN HALL CONFERENCE, NEW 
YORK CITY 
[Mr. HOLMAN asked and obtained leave 

to have printed in the RECORD an address 
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delivered by Senator AIKEN at the National 
Town Hall Conference in New York City on 
May 9, 1941, which appears in the Appendix.) 

ADDRESS BY FORMER PRESIDENT HOO-
VER ON THE WAR SITUATION 

[Mr. WILEY asked and obtained leave to 
have printed in the RECORD an address de
livered on May 11, 1941, by former President 
Herbert Hoover, on American unprepared
ness for war, which appeal's in the Appendix.) 

ADDRESS BY HARRY N. PRICE AT TESTI-
MONIAL DINNER TO CHARLES A. HAM-
ILTON 
[Mr. MEAD asked and obtained leave to 

have printed in the RECORD an address de
livered by Harry N. Price at a testimonial 
dinner given Mr. Charles A. Hamilton, for a 
number of ·years treasurer of the National 
Press Club, and dean of the Capitol Press 
Gallery, on the occasion of his eighty-fifth 
birthday, on March 13, 1941, which appears 
in the Appendix.] 

METHODS OF PAYMENT FOR LANDS OF 
THE UNITED STATES 

[Mr. McNARY asked and obtained leave 
to have printed in the REcoRD a memoran
dum prepared by Hon. Guy Cordon, of Rose
burg, Oreg., relating to Senate bill 1201, to 
provide a uniform method of payment to 
the several States on account of certain lands 
of the United States, which appears in the 
Appendix.] 

EDITORIAL BY JOHN C. VIVIAN ON IN
VOLVEMENT IN WAR 

[Mr. JOHNSON of Colorado asked and ob
tained leave to have printed in the RECORD 
an editorial appearing in the Denver Post of 
May 8, 1941, written by John C. Vivian, Lieu
tenant Governor of Colorado, regarding the 
possible participation of the United States 
in the war in Europe, which appears in the 
Appendix.] 

TRADE WITH AXIS POWERS IN ESSENTIAL 
WAR MATERIALS 

Mr. GILLETTE. Mr. President, there 
is pending in both Houses of the Con
gress a resolution designed to develop 
the facts as to the trade by American 
companies with Axis Powers in essential 
war materials. Within the past 2 weeks 
the publication PM has addressed a let
ter to 16 major oil companies inquiring 
the extent to which they are participat
ing in such trade. I send to the desk a 
report of the reply of 14 of these com
panies, which I ask to have printed; and, 
as part of the request, I desire to read 
two paragraphs of an Associated Press 
dispatch from Batavia, Netherlands East 
Indies, published on May 5: 

British-American oil companies renewed 
today their sales contracts with Japan, con
tinuing under an agreement reached last 
November. 

That agreement increased Japanese oil 
supplies from the Netherlands East Indies 
from 494,000 to 1,800,000 tons a year, with 
United States and British companies acting 
as importing agents. 

· I ask unanimous consent to have both 
these articles inserted in full in the 
RECORD. 

The VICE PRESIDENT. Without ob
jection, it is so ordered. 

The articles are as follows: 
[From PM of Wednesday, May 7, 1941] 

POLL OF UNITED STATES PRODUCERS SHOWS OIL 
LEAK TO AXIS-ONLY 4 OF 13 COMPANIES 
ANSWERING PM'S QUERY DENY SHIPMENTS
STATE DEPARTMENT OFFERED AS DEFENSE 
How much American oil is leaking into the 

Axis and how much of it is reaching Ger-

I 

.many? There's absolutely no question of a. 
leak. PM's poll of 16 leading United States 
firms shows an oil leak leading from our 
Pacific coast- to Japan. The only question 
now is how much and where is it going-a 
question that may be answered when and 
if Congress undertakes the investigation de
_manded by Senator Guy M. GILLETTE (Dem
ocrat, Iowa) and Representative JoHN M. 
CoFFEE (Democrat, Washington). 

So far 13 companies have answered PM's 
telegram of last Thursday. Two replies came 
through -yesterday. A statement from the 
Gulf Oil Corporation had this to say: 

"Since the war began Gulf has sold no prod
ucts to Germany or to Italy, directly or indi
rectly. 
- "In regard to Japan: The Gulf Oil Co.'s in
terests are small. In the recent past some 
sales have been made-chiefly of low-grade 
lubricating oils. These sales have been made 
to certain Japanese firms who took delivery in 
the United States of America and exported 
such purchases only after applying for and 
receiving from the United States Government 
written licenses to do so. At the present time 
Gulf Oil has no commitment for the sale 
of any product to Japan or any representative 
thereof.'' 

W. S. S. Rodgers, president of the Texas 
Corporation, sent this wire: 

"The Texas Corporation has not delivered 
a single barrel of oil to the German Govern
ment since before the present war started; it 
does not have a cent of investment in Ger
many ·and has not had any such investment 
there for more than 20 years. 

"The Texas Corporation has not delivered 
a single barrel of oil to the Italian Govern
ment since June 4, 1940, which is a date prior 
to that on which Italy entered the present 
war. 

"No gasoline of any kind, nor any lubri
cating oil has been delivered by the Texas 
Corporation to Japan during the past 6 
months. Two cargoes of Kettleman Hills 
crude oil and approximately three cargoes of 
Diesel fuel oil were delivered to Japan during 
the past 6 months. On shipments to Japan 
of all kinds of gasoline, certain kinds of lubri
cating oil, and on Kettleman crude oil, export 
licenses are required from the State Depart
ment, but none is required for shipments of 
Diesel fuel oil. ' 

"The oil shipments are a matter of public 
record, and were made with the knowledge of 
the State Department and in accordance with 
its regulations. All of our export business is 
being conducted in conformity with the 
wishes and requirements of our Federal Gov
ernment." 

Of the 11 companies that had replied ear
lier, only 4-Pure Oil, Ohio Oil, Atlantic 
Refining, and Standard Oil Co. of Indiana
denied selling anything to the Axis. A fifth, 
the Sun Oil Co., said it "has made no sales to 
Japan for several years." 

Three companles-Socony-Vacuum, Shell 
Union, and Standard Oil of California-sent 
ambiguously worded telegrams advising us 
that the question of United States ,on for 
Japan was one for the State Department to 
handle.- Present State Department policy 
permits shipments to Japan. 

Two companies, the Tidewater Associated 
Oil and the Union Oil Co. of California, said 
they were shipping to Japan. Another, the 
Standard Oil Co. of New Jersey, said in -part: 
r "A company in which we have an interest 
operating in the Far East is selling oil to 
Japan from the Netherland East Indies and 
from the United States with the full knowl
edge of and strictly within the regulations of 
the governments of the two countries." 

We're still waiting to hear from the Con
solidated Oil Corporation, the Phillips Petro
leum Co. 

BRITISH-AMERICAN OIL CONCERNS Am JAPAN 
BY NEW CONTRACTS 

BATAVIA, NETHERLAND EAST INDIES, May 5.
British-American oil companies renewed 

today their sales contracts with Japan, con
tinuing under an agreement reached last 
November. 

That agreement increased Japanese oil 
supplies from the Netherland East Indies 
from 494,000 to 1,800,000 tons a year, with 
United States and British companies acting 
as importing agents. 

Although British and American companies 
produce and refine the oil, it is a national 
resource of the East Indies and the Govern
ment is empowered to allocate its use during 
wartime. 

The extended contracts gave Japan the 
same quotas as before. They failed to take 
the full amount allotted under the old con
tract, however, and these percentages will 
not be added to quotas stipulated in the new 
contracts. 

A. tanker shortage is believed to be the 
reason for Japan'E failure to take her allotted 
amount. 

SENATOR FROM WEST VIRGINIA 

The Senate resumed the consideration 
of Senate Resolution 106, seating Joseph 
Rosier as a Senator from the State of 
West Virginia. · 

The VICE PRESIDENT. The pending 
question is on agreeing to the amend
ment offered by the Senator from Ken
tucky [Mr. CHANDLER]. 

Mr. LUCAS. Mr. President, on Friday, 
last, when the Senate adjourned, the 
Senator from illinois was discussing cer
tain phases of the West Virginia case 
involving primarily the resignation of 
Senator Neely from the United States 
Senate, as well as the different oaths that 
were taken by him at different intervals. 
Today I wish to start the discussion of 
this very important case with what I call 
point No. 3, wherein I undertake to say 
that under the Constitution and the laws 
of West Virginia the three appointments 
made by Gov. Homer Holt are all invalid 
and of no effect. 

On the lOth day of January 1941, 
Gov. Homer Holt appointed Han. Clar
ence E. Martin a United States Senator 
from West Virginia. This appointment 
was made before Matthew Neely had 
made a written resignation to the Gov
ernor of his seat in the United States 
Senate. Certainly, under these circum
stances, the first appointment made by 
Governor Holt was what I contend to be 
premature, and certainly that appoint
ment is invalid and of no effect; and I 
have heard no Senator on the floor de
fend it. Governor Holt was also con
vinced of its dubious legality, because im
mediately upon receiving the written 
resignation of Senator Neely on January 
11 he made a second appointment of Mr. 
Martin as a Senator from West Virginia, 
in which he said, among other things: 

This appointment is effectiv(l upon the 
taking effect of the resignation of the Hon
orable Matthew M. Neely as a United States 
Senator from West Virginia. 

Mr. President, section 1 of article VII 
of the Constitution of West Virginia pro
vides, among other things, that the term 
of office of the Governor shall commence 
on the first Monday after the second 
Wednesday of January next after his 
election. In 1941 that day fell on the 
13th of January. The Constitution of 
West Virginia also provides that no Gov
ernor may succeed himself. 

The resignation of Matthew Neely as 
United States Senator also took effect 
precisely at the hour of midnight, Jan-
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uary 12, 1941. . That resignation, in my 
opinion, was effective; and, in my judg
ment, no one can seriously contend that 
a vacancy was created in the United 
States Senate before that time. Conse
quently, the second appointment made by 
Governor Holt was projected beyond the 
expiration of his constitutional term of 
office; and every lawyer in the Senate 
agrees that an anticipatory appointment, 
to be good, must become effective during 
the tenure of the appointing power. 

Senator Neely having taken every step 
necessary to qualify him to assume the 
duties of Governor of West Virginia prior 
to the hour of midnight of the 12th, I 
hold that his term as Governor began 
simultaneously and instantaneously with 
the expiration of Governor Holt's consti
tutional term. In my opinion, there was 
no interregnum, there was no hiatus; 
and, if that conclusion is true, Governor 
Holt's second appointment was abso
lutely null and void. 

Those are my studied and legal convic
tions. However, there are eminent law
yers in the Senate who contend that Sen
ator Neely had to divest himself of his 
office of United States Senator before he 
could become Governor, and that while 
the two things were almost simultaneous 
and instantaneous, nevertheless, they say, 
there was that one-thousandth part of a 
split second of time in which Governor 
Holt's appointment moved in and became 
effective before Mr. Neely could become 
Governor. 

An atom of time is in question. It is 
like trying to determine how many angels 
can sit on the point of a needle. I am 
not persuaded by this argument, nor am 
I convinced. I submit that the sound 
doctrine and the sensible rule for the Sen
ate to follow in creating a precedent 
which would avoid confusion and uncer
tainty in the future, if a case like this 
should arise again, either in West Vir
ginia or in some other State, is to follow 
the doctrine laid down in the majority 
report. 

It naturally follows that if my conten
tions are correct about the second ap
pointment, the third appointment is also 
invalid for the same reason, although so 
much has been said, especially by the dis
tinguished Senator from Vermont, upon 
the third appointment, that before I con
clude I shall have something to say about 
that. 

At this juncture of my argument let 
me further digress upon this contention 
as to an atom of time, upon which emi
nent counsel are almost willing t_o stake 
their reputations in this case. Assuming, 
for the sake of the argument, that they 
are right and that I am wrong; assuming 
that there was a hiatus or an interregnum 
between the time of Senator Neely's resig
nation as a Senator and his becoming 
Governor; assuming that that could not 
take place automatically or instantane
ously, as the majority contend in their 
report, if those assumptions are sound, 
that time was the first one-thousandth 
part of the first second after Mr. Holt's 
term as Governor expired at midnight 
on January 12. I take it that no one 
would challenge that premise, in view of 
the facts before us. If that premise is 
correct, I undertake to say that under 

the Constitution of West Virginia and a 
supreme court decision of that State, 
Homer Holt had no legal right or power 
to appoint the successor to Matthew 
Neely. Under his theory his power of 
appointment is based wholly upon sec
tion 6 of article 4 of the Constitution of 
West Virginia, which is as follows: 

All officers elected or appointed, may, unless 
in cases herein otherwise provided for, be 
removed from office for official misconduct, in
competence, neglect of duty, or gross im
morality, in such manner as may be pre
scribed by general laws, and unless so re
moved they shall continue to discharge the 
duties of their respective offices until their 
successors are elected or appointed and 
qualified. 

Mr. President, this is the general rule 
applicable to nearly all the elected offi
cials in the State of West Virginia. How
ever, there is another section of the con
stitution which deals directly with the 
Governor of that State and exempts him 
from the general rule upon which the 
opposition are relying in this case. I 
now refer to section 16 of article 7 of the 
West Virginia Constitution, which is as 
follows: 

In the case of the death, conviction, or 
impeachment, failure to qualify-

"Failure to qualify." I repeat that
resignation, or other disabilities of the Gov
ernor, the president of the senate shall act as 
Governor until the vacancy is filled or the 
disability removed. 

"Shall act as Governor." I also repeat 
that-

And if the president of the senate, for any 
of the above-named causes, shall become in
capable of performing the duties of Governor, 
the same shall devolve upon the speaker of 
the house of delegates. 

It will be noted that the office of Gov
ernor and that of president of the senate 
are not incompatible offices. The persons 
holding these offices take the same con
stitutional oaths. It is unnecessary for 
the president of the senate to divest him
self of his office before he becomes Gov
ernor. 

This has been so held by the AttorneY 
General of the State of West Virginia. 
He automatically and instantaneously be
comes Governor if called upon to fill a 
vacancy through the occurrence of any of 
the contingencies heretofore set forth. 
There is no hiatus in time, there is no 
fraction of a second, if the president of 
the senate, as I contend, automatically 
comes into power under these circum
stances. 

Mr. CONNALLY and Mr. MURDOCK 
addressed the Chair. 

The VICE PRESIDENT. Does the Sen
ator from Illinois yield; and if so, to 
whom? 
· Mr LUCAS. I yield to the Senator 
from Texas. 

Mr. CONNALLY. As the Senator 
knows, some of our colleagues contend 
that there has to be a space of time, or a 
hiatus in, between one being a Senator 
and Governor or any other public officer. 
If Senator Neely resigned, effective at 
midnight, he instantaneously became 
something. He instantaneously became 
Governor or instantaneously became a 
private citizen. There could not be any 

hiatus before his becoming one or the 
other. He could not be just suspended in 
the air for a period when he was neither 
Governor nor . a private individual or 
Senator. So, if by resigning, he can be
come instantaneously a private citizen 
without any hiatus occurring why can he 
not become a Governor without any 
hiatus occurring? 

Mr. LUCAS. I agree--
Mr. CONNALLY. I am sure the Sena

tor does. 
Mr. LUCAS. I agree with the Senator. 

I say, with all due respect to the opposi
tion who argue this fraction of a second, 
that I cannot follow their argument. I 
do not think it is based upon sound doc
trine from tl~e standpoint of the law or 
pu:Jlic policy. 

Mr. MURDOCK. Mr. President-
The VICE PRESIDENT. Does the 

Senator from Illinois yield to the Senator 
from Utah? 

Mr. LUCAS. I yield. 
Mr. MURDOCK. I think the Senator 

said that, under the provision of the Con
stitution of West Virginia, if the elected 
Governor fails to qualify, then the presi
dent of the senate ex officio becomes 
Governor of the State, without the neces
sity of taking an official oath. 

Mr. LUCAS . . That is correct. 
Mr. MURDOCK. I think the Senator 

then said that. the attorney general of 
West Virginia had so held. I call his at
tention to the fact that not only has the 
attorney general of West Virginia so held, 
but the Supreme Court of the State of 
West Virginia has emphatically taken 
the same position. 

Mr. LUCAS. I thank the Senator for 
his contribution, and I shall discuss the 
case to which he refers. I think I know 
what the Senator has in mind, and in the 
course of my argument I shall discuss and 
read what the Court said in the Wilson 
case. 

Mr. MURDOCK. That is the case I 
have in mind. 

Mr. ADAMS. Mr. President--
Mr. LUCAS. I yield to the Senator 

from Colorado. 
Mr. ADAMS. I have been endeavoring 

to follow the Senator's argument, and I 
desire to know whether or not the Sena
tor really is confident of the position he 
has taken-namely, that the president of 
the senate would, under the clause of the 
constitution he has read, become Gover
nor during a fraction of a second. It 
seemed to me as I listened to the read
ing-and I have read and reread that 
provision-that the clause referred to was 
intended to meet something substantial
that is, removal or a genuine failure to 
qualify. Forgetting the matter of the 
appointment of the Senator, it seems to 
me that, if, for instance, when the mid
night hour came, the incoming Governor 
were 5 minutes late, if he did not take 
the oath for 5 minutes or 10 minutes, or, 
as a matter of fact, as is the custom, if 
he waited until noon to take the oath, as 
is customary, that would not be a failure 
to qualify for the office under the inten
tion of the constitution. l am asking 
the Senator whether he is basing his ar
gument and his conclusion upon the ap
plication of the section to which he refers, 
that there could be no interval because -
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the president of the senate became Gov.:. 
ernor at midnight if there were the slight
est interval between that and the incom
ing of the new Governor. 

Mr. LUCAS. I am absolutely basing 
my stand insofar as this point is con
cerned upon that, and do so because if 
the opposition are attempting to split sec
onds in making a United States Senator 
here, I am confident that we have a right 
to argue, under the section of the consti
tution referred to, as laid down, that we 
.can equally split seconds with them. And 
I will further say--

Mr. HATCH. Mr. President, will the 
S::mator yield? 
. Mr. LUCAS. I had not quite finished, 
but I will yield to the Senator from New 
Mexico. · 

Mr. HATCH. I think I understand 
-perfectly the Senator's position. The 
·position of the Senator from Illinois is 
that there was no interval of time; that 
all these transactions occurred simulta
neously. Is that correct? 

Mr. LUCAS. That is my position. 
Mr. HATCH. That is the Senator's 

position? 
Mr. LUCAS. Yes. 

. Mr. HATCH. But if there were a ma
terial interval of time, such as the Sena
tor from Colorado has suggested, some
·thing that amounted really to a failure to 
qualify, which would authorize the out
going Governor to continue in office, then 
under the constitution the other provi
sion which the Senator from Illinois men
tioned would have come into play, and the 
president of the senate would have been 
the Governor? 

Mr. LUCAS. Precisely so. 
Mr. ADAMS. Mr. President, as I 

understand, the Senator's position is that 
the provision of the constitution that an 
officer holds over until his successor quali
fies, has no application to the Governor; 
that his term absolutely and irrevocably 
terminates at midnight? 

Mr. LUCAS. Yes. 
Mr. HATCH. Oh, yes; his term does. 
Mr. ADAMS. In other words, that the 

Governor who is in office cannot hold 
over, because at the hour of midnight, if 
the incoming Governor has not qualified, 
then the president of the senate becomes 
the Governor. I merely say that I hap
pen to be one of the few Senators who is 
trying to consider this matter from a legal 
standpoint, and I was hoping the Senator 
would not found his position on what I 
think is a thoroughly unsound basis, be
cause I do not want him to lose any votes. 

Mr. LUCAS. I am not pleading to lose 
any votes. In my humble and limited 
way as a lawyer of some years' experi
ence I am attempting to answer an argu
ment which has been made here. 

Mr. ADAMS. I am speaking of the 
question from the legal standpoint. Of 
course, we are all conscious of the Sena
tor's humility. 

Mr. LUCAS. As one who has been 
vitally interested in this case from the 
moment it was submitted to us the first 
day before the Committee on Privileges 
and Elections, as one who has been at
tempting a~solutely to get to the bottom 
of this thing from the standpoint of 
the law and the facts, I appreciate the 
attention the Senator from Colorado has 
given to this case from the beginning. I 

am one who believes . that ·the Senator's 
mind is not made up, and that he is at
tempting to follow this case along the 
lines of the evidence and the law ap
plicable thereto. But in further answer 
to the Senator I make this proposition, 
. that in the event, we will say, that Sena
tor Neely had never qualified, assuming 
that today he had never qualified for this 
office, is there any question in the Sena
tor's mind as to who would be Governor 
of West Virginia? 
- Mr. ADAMS. No. But my under
standing is that there was only one thing 
necessary to qualify the Senator for the 
office that I know of, and that was to 
take the oath. In other words, he took 
the oath in advance of the expiration of 
the term of the existing governor. Con
sequently, that was the only thing to be 
·done by way of qualification. Having 
qualified, then by the running of time he 
became automatically the Governor. 
That is his qualification. There was not 
a failure to qualify in the case, because 
he qualified by taking an oath at least. 
Now, may I add just one suggestion as 
to myself? It is not of any particular 
concern. Of course, the whole transac
tion to me is a very unlovely transaction. 

Mr. LUCAS. The Senator from Colo
rado is not going ,to get any argument 
from the Senator from Illinois on that 
point; I agree with him. 

Mr. ADAMS. That is, I have no pa
tience with either of those who have 
sought to reach in and grasp the appoint
ment of a United States Senator by mid
night efforts, by anticipatory efforts, by 
any other means. It is a thing which 
I could very happily see sent back to the 
committee with the understanding it stay 
there until an election were held, even 
though an election could not be held for 
that purpose. 

Mr. LUCAS. I can appreciate what 
the Senator is driving at, and having 
heard the testimony and having listened 
all through the hearings, I must admit 
that the whole thing has struck a scur 
note with the Senator from Illinois also. 
But I do not believe that the Senate can 
send this matter back to West Virginia. 
I do not believe it can send it back to 
the Committee on Privileges and Elec
tions. We are not responsible for the 
matter. It is here, and, under the Con
stitution, I think it is plainly our duty 
to seat one individual or the other. 

I hope the Senator from Colorado does 
not believe that the Senator from Illinois 
is not sincere in promoting this legal 
theory. The Senator said a moment ago 
that he believes that Senator Neely had 
qualified prior to 12 o'clock by taking 

· the oath, and I think the Senator from 
Colorado does not believe that the legal 
proposition which has been argued here 
about the filing of the oath or the taking 
of the oath that vacated his seat in the 
Senate has any particular merit. But I 
make this last argument in order to meet 
another argument which has been made 
here, and the argument submitted by 
counsel for Mr. Martin in the briefs, 
that when Mr. Neely took the oath at 
11:45 he vacated his office, and that 
under any circumstances, immediately 
following 12, during that fraction of a 
second there, it ~ight .have ~en the 
thousandth ;P.art, before Mr. Neely could 

divest himself of the Senatorship, before 
he could take off his coat as Senator and 
put on his hat as a Governor, there was 
that infinitesimal fraction of time, and 
during that moment both appointments 
moved in. That is the thing I am trying 
to bring out . 

Mr. ADAMS. I will say to the Senator 
that I sent my watch to the jeweler this 
morning. It was not splitting seconds, so 
I cannot help the Senator. 

Mr. LUCAS. If the Senator wishes his 
watch correctly set he should send it to 
West Virginia, because that is where 
watches are apparently carefully set. 
[Laughter.] 

Mr. ADAMS. May I ask the Senator a 
question? 

Mr. LUCAS. I shall be glad to have 
the Senator do so. 

Mr. ADAMS. I did not hear the testi
mony. I have been reading it. Senator 
.Neely during the hearing said: 

Mr. Chairman, my candid opinion is that 
public policy should now, as it always did 
during my membership on this committee, 
receive high consideration in the matter of 
determining who should hold a seat in the 
United States Senate. 

I am wondering if the Senator from 
Illinois agrees with Senator Neely that 
public policy should be a serious or a de
termining factor in this decision. 

Mr. LUCAS. I will say to the Senator 
from Colorado that I am not going to 
base anything I say on the question of 
public policy upon what Senator Neely 
said before that committee. There were 
many things said before that committee 
upon that question, upon the political 
turmoils and strife in West Virginia, that 
were perhaps immaterial, but neverthe
-less we were highly entertained, and we 
permitted them to go into the record. 
But the question of public policy has been 
raised on the floor of the United States 
Senate. The question of public policy 
was raised by the eminent and able Sen
ator from Vermont [Mr. AusTIN] on sole
ly the question as to whether a United 
·States Senator should have the power to 
appoint his successor here in this deliber
ative body. That is a great question of 
public policy. Then the Senator from 
Wisconsin [Mr. WILEY], the champion of 
the dairy farmers ~n that State, got into 
the argument in connection with the 
same question, and that brought on a 
colloquy with the Senator from Kentucky 
[Mr. CHANDLER] on the question of public 
policy. In view of the fact that public 
policy has been inv..oked in the debates, I 
propose to discuss it a little later. 

Mr. ADAMS. May I read another 
paragraph from the hearings? On page 
68 Governor Neely said: 

If I were on this committee, I should vote 
that the incoming Governor in the circum. 
stances of this case, should be permitted to 
make the appointment even if the Senator 
had resigned, and the Governor had made 
the appointment a week before retiring. It 
is my term of office, gentlemen, that is to be 
completed. In my opinion, it should be com
pleted by one who shares my political and 
governmental views. 

What I am asking is this: Are some of 
us who are having difficulty in splitting 
the seconds to accept Senator Neely's 
view that the decision should then be 
made upon our judgment as to public. 
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policy and the welfare of the United 
States? 

Mr. LUCAS. I cannot agree with the 
last statement that was made by Senator 
Neely at all; and every act that Senator 
Neely did from the time he took the first 
and the last oath would indicate, and the 
construction of his resignation would in
dicate, that he was doing more than he 
suggested that the committee do insofar 
as attempting to seat his appointee here 
in the United States Senate is concerned. 
t contend that public policy has a place 
in this debate; but I do not want to go 
as far as Senator Neely has gone on the 
question of public policy. I shall debate 
that question a little later, and I shall 
be glad, as I go along, to have the Sena
tor interrogate me on that question. 

Mr. ADAMS. I thank the Senator for 
his consideration. 

Mr. LUCAS. I thank the Senator for 
his intelligent questions. I have tried to 
reply to them as best I can. 

Mr. GILLETTE. Mr. President, will 
the Senator yield? 

Mr. LU.CAS. I yield. 
Mr. GILLETTE. As I understand the 

Senator's position, he is arguing that 
under the provision of the Constitution 
of West Virginia which he has quoted, 
in the event of inability to act because 
of illness, death, or failure to qualify, the 
president of the senate immediately be
comes the acting Governor. 

Mr. LUCAS. That is correct. 
Mr. GILLETTE. Is it the Senator's 

contention that if Senator Neely had not 
appeared at 12 o'clock, or one one-thou
sandth part of a second after 12 o'clock, 
and taken an oath-if he had appeared 
the next morning at 10 o'clock to take his 
oath, and in the meantime the president 
of the senate had made an appointment 
of John Jones to the Senate, the appoint
ment of John Jones would be a proper 
one and would stand? 

Mr. LUCAS. The Senator is now ask
ing a question which is not before the 
Senate; but there is that possibility. 
There is the possibility of having the 
kind of an appointment the Senator sug
gests. The Senate would finally have to 
determine whether the appointment of 
the president of the senate was correct, 
whether Senator Neely's appointment 
was correct, or whether Governor Holt's 
appointment was correct; and the next 
time such a thing happens in the State 
of West Virginia, instead of having two 
political athletes before us, we shall have 
three, because, as surely as I am stand
ing here, the president of the senate will 
make an appointment and the Senate 
will have to determine whether or not his 
man is entitled to a seat in the Senate. 
So far as I am concerned, if I am a Mem
bar of the Senate at that time, and the 
president of the senate makes such an 
appointment within the hiatus that we 
are talking about, I shall support the man 
who comes here as the appointee of the 
president of the senate. 

Mr. GILLETTE. Then the Senator's 
position is that unless a newly elected 
Governor appears at the stroke of 12 mid
night and takes his oath, a hiatus occurs, 
in which, under the constitution, the 
president of the senate may exercise any 
and all the duties of the Governor. 

L~II----246 

Mr. LUCAS. Yes. 
Mr. GILLETTE. In other words, there 

is a failure to qualify immediately after 
the stroke of 12. 

Mr. LUCAS. Under the particular 
provision which I am discussing. I will 
say to the Senator in further reply that 
that is the very reason why the Senate 
should adopt the rule which says that 
precisely at the hour of 12 o'clock Neely 
instantly became Governor of the State, 
in order to eliminate the question of 
hiatus, the question of interregnum, and 
the question of split seconds. If we 
decide this case on the basis of a split 
second, we shall carry on an interminable 
debate in the future, as long as there is 
a United States Senate. But we can 
settle the question once and for all by 
saying to the people of West Virginia and 
to the country that under the facts in 
this case the resignation of Senator Neely 
and his taking office as Governor were 
instantaneous and simultaneous, and 
that there was no interregnum. But if 
we follow any other theory, if we follow 
the split-second rule in the case put up 
by the opposition, then we have the right 
to argue the split-second rule so far as 
the president of the senate is concerned. 

Last year in the State of Illinois the 
great and beloved Governor of my State, 
Henry Horner, passed away. With the 
last breath he drew he was out as Gov
ernor, and that very instant the Lieu
tenant Governor become Governor of the 
State of Illinois. Without doing a single 
thing he took over the office of Governor. 
He was the acting Governor from that 
very second on, because as Lieutenant 
Governor he had taken the same kind of 
an oath as the Governor had taken. 
The same situation existed in the State 
of West Virginia. There was no inter
regnum. There was no hiatus. In Illi
nois at the last mom'ent of the Governor's 
life, when he passed away, the Lieutenant 
Governor stepped in without taking any 
oath or doing anything else in an attempt 
to qualify, because he had qualified him
self for that very thing when he took the 
oath as Lieutenant Governor. 

By passing the laws which they passed, 
the people of West Virginia qualified the 
Governor, and they qualified the presi
dent of the senate to become Governor 
by compelling them to take the same 
type and kind of oath. That is my posi
tion. It may sound wrong to some, but 
I say that if we are to split seconds in 
this case, we have a right to split them 
the other way as well. 

Mr. KILGORE. Mr. President, will the 
Senator yield for a question? 

Mr. LUCAS. I yield. 
Mr. KILGORE. Is it not a fact that 

under the constitutional provisions if the 
incoming Governor of West Virginia had 
failed to qualify for any appreciable 
time, the president of the senate, who 
was also an incoming official, but who 
had qu~lified before, would take over? 
Just when would he take over if he did 
not take over at the first instant? 
Would there be any way under the con
stitution of determining when he should 
take over? 

Mr. LUCAS. Of course not. Under 
that section of the constitution if he did 
not take over the very second Governor 

Holt finished his constitutional term
and under another section of the consti
tution Governor Holt might not succeed 
himself-then he did not take over at 
all. He takes over automatically and 
instantaneously. My contention is that 
if Senator Neely had never qualified up 
to this moment under the statutes of 
West Virginia, the president of the senate 
would be the acting Governor. There 
can be no question about it. The presi
dent of the senate would be the acting 
Governor. If that rule is good for 3 
months, it is good for 3 weeks; it is good 
for 3 days; and it is good for the thou
sandth part of a second upon which the 
opposition is hanging its legal hat in 
this case. 

The last section of the constitution 
quoted is a most important one. Assume 
that Governor Holt had died at 11:30 on 
the night of January 12. Could anyone 
question the fact that the president of 
the senate would immediately become 
Governor, and that the appointment of 
Mr. Martin, made by Mr. Holt, would 
pass out of existence at the same time? 

Assume further that Matthew Neely 
had not up to this moment resigned his 
seat in the United States Senate and had 
failed to qualify. That is the question I 
posed a moment ago. There does not 
seem to be any logical answer to it. If it 
is legal to stand on the split-second rule 
on the theory · that the Governor holds 
over, it is certainly legal and in keeping 
with the spirit of this debate and the law 
of West Virginia for us also to stand 
on the split-second rule when the oppo
sition says that Senator Neely was not 
qualified. 

I say that the rule of law that the 
opposition seeks to apply in this case is 
so impracticable, so confusing, and so 
irritating to the people of the great State 
of West Virginia, as well as to a great 
number of United States Senators, that 
I think it is the better part of wisdom 
to discuss another rule of law with which 
Senators are no doubt somewhat famil
iar. But before I leave this question I 
wish to read into the RECORD what the 
courts of West Virginia have said about 
this very provision. I hope my good 
friend from Colorado will listen to this, 
because I know he is interested. 
· While we believe that Governor Neely 

was fully qualified to act as Governor 
at the very moment he ceased being a 
United States Senator, at which moment 
Governor Holt ceased being Governor, if 
there should be any question about his 
being fully qualified to act at that time 
by reason of not having filed a certifi
cate of oath-along with the split sec- · 
ond of time I am talking about-it is 
clear under West Virginia law that Gov
ernor Holt did not hold over, but that 
the president of the West Virginia Sen
ate became acting Governor. 

The two constitutional provisions cited 
above and referred to in the beginning of 
my remarks today are discussed in the 
case of Carr v. Wilson <32 W. Va. 419). 
In that case Governor Wilson was the 
old Governor. He, of course, could not 
run for reelection. General Goff and 
Mr. Fleming were candidates for Gov
ernor to succeed him; but after the elec
tion the election was contested between 
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those two parties, and as a result the 
legislature had not as' yet met and de
clared either of the contestants the 
elected Governor. Under that state of 
facts the then president of the senate 
sought to act as Governor and tried to 
oust the old Governor. Governor Wil
son, who contended that he held over, 
contested the case. The court held-and 
this is the important thing-that under 
such circumstances Governor Wilson 
would hold over; but particularly note 
what the court held with respect to what 
these two constitutional sections meant 
in the event either had been declared 
elected but had merely failed to qualify, 
which, of course, is the case with Gover
nor Neely. 

I am sorry that my friend from 
Colorado [Mr. ADAMS] has not heard this 
argument. 

Mr. ADAMS. I beg the Senator's par
don. 

Mr. LUCAS. It is perfectly all right; 
but I knew the Senator was interested in 
the West Virginia case dealing with this 
particular point. 

Mr. ADAMS. A good many collateral 
arguments have been made in the case. 

Mr. LUCAS. Yes; a number of col
lfl.teral arguments have been made. 

Mr. MURRAY. Mr. President, will the 
Senator yield? 

Mr. LUCAS. I yield. 
Mr. MURRAY. I was trying to con

vince the Senator from Colorado that the 
argument of the Senator from Dlinois 
is correct. 

Mr. LUCAS. Perhaps the two of us 
can convince the Senator. 

Mr. CHANDLER. Mr. President, will 
the Senator yield? 

Mr. LUCAS. I yield. 
Mr. CHANDLER. I hope the Senator 

from Colorado will listen to the Senator 
from Montana, because if the Senator 
from Colorado gets ready to make a point 
that is against the position taken by the 
Senator from Illinois, the Senator from 
Illinois will not let him make it; so the 
Senator from Montana might as well 
continue to talk. 

Mr. LUCAS. I am sorry I did not yield 
to the Senator from Kentucky. 

Mr. CHANDLER. I wanted the Sena
tor to yield on a particular point. When 
that point is over there is no use in dis
cussing it. 

Mr. LUCAS. I regret that my distin
guished friend from Kentucky feels that 
way about the matter. The senator from 
Utah [Mr. MURDOCK] was on his feet 
ahead of the Senator from Kentucky, and 
I bowed to him, with due deference to 
senatorial rules. 

Mr. HATCH. Mr. President, will the 
Senator yield to me? 

Mr. LUCAS. I yield. 
Mr. HATCH. I do not know whether 

the Senator from Kentucky was in the 
Chamber; but, after the Senator from 
Utah had finished, the Senator from 
Illinois made the statement that he 
would Yield to the Senator from 
Kentucky. 

Mr. CHANDLER. The Senator from 
Kentucky was here, but the boat had 
passed, and he saw it going around the 
bend and down the river. What is the 
use of interrupting under those circum-

' stances? It was just like Whirlaway; 
there is no use trying to catch him. 

I did not desire to have the Senator 
from Illinois now keep my friend from 
Colorado from talking to my friend from 
Montana, who already knows that we are 

. right about this case. Let the Senator 
from Montana talk to the Senator from 
Colorado, because he does not want to 
change. It is useless for the Senator from 
Illinois to try to get him to change, and 
try to make him believe something is the 
law of West Virginia when it is not. 

Mr. LUCAS. If the Senator from Ken
tucky is right about the case I shall not 
have to yield to him any more. 

At the risk of burdening the Senate I 
am again going to review the Carr v. 
Wilson case. It contains a discussion of 
the two constitutional provisions. In 
that case Governor Wilson was the old 
Governor. He, of course, could not run 
for reelection under the West Virginia 
Constitution. 

Mr. ADA..."'\1:S. Is that the same as the 
Grattan case? 

Mr. LUCAS. No; that is not the Grat
tan case. General Goff and Mr. Fleming 
were candidates for Governor to succeed 
Governor Wilson; but, after the election, 
the election was contested between those 
two parties, and, as a result, the legisla
ture had not as yet met and declared 
either of the contestants the elected Gov
ernor. Under that state of facts the then 
president of the senate sought to act as 
Governor, and tried to oust the old Gov
ernor. In that case the contest had not 
been determined by the legislature, as to 
who was elected Governor. The court 
held that under such circumstances Gov
ernor Wilson would hold over; but par
ticularly note what the court held with 
respect to what these two constitutional 
sections meant in the event either had 
been declared elected but had merely 
failed to qualify. In other words, the 
court took the slant that if either one of 
them had been duly declared elected by 
the legislature, and on the failure to qual
ify, the president of the senate would im
mediately come into power, and the Gov
ernor would not hold over under those 
circumstances. 

The court said, and I repeat what I 
read a few moments ago: 

But, allow that they qualify both, it is 
plain, that it is a general rule in our consti
tution that, "unless removed, all officers shall 
continue to discharge the duties of their 
respective offices, until their successors are 
elected or appointed and qualified"; and the 
Governor falls within the rule, unless some 
other provision takes him out of it as an 
exception to that 'J::ule, in which case, to the 
extent such other provision might go, he 
would be out of that general rule. 

On search we find that section 16, article 
VII of the constitution does, to the extent 
therein provided, take him out of the general 
rule by the language: "In case of the death, 
conviction on impeachment, failure to qualify, 
resignation, or other disability of the Gover
nor, the president of the senate shall act as 
Governor"-

Shall act as Governor-
"until the vacancy is filled or the disability 
removed." I should say, that under this 
provision, if General Goff had been declared 
upon the face of the returns elected and had 
failed to qualify-

And that is the very contention here
the contention, not upon the part of the 
Senator from Colorado, but upon the 
part of some Senators upon the floor of 
the Senate, that Neely failed to qualify 
in two ways; that is, first, that he vacated 
his seat in the United States Senate at 
11:45, when he took the oath; and, sec
ond, that he had to get rid of the sena
torial toga before he could take up the 
governorship, and in the interim he had 
not qualified, and this appointment of. 
Holt's moved in. 

Let me further read to the Senate what 
the court in the Wilson case further said: 

The president of the senate v·ould act as 
governor, ousting Governor Wilson; for here 
would be a. failure to qualify by the governor 
elected and so declared, and under the lan
guage quoted the president of the senate 
would come in. But the president of the 
senate can come into the office of governor, 
or rat;her act as governor temporarily ex 
officio, as president of the senate, only on 
the contingency or state of facts specified in 
section 16, article VII; that is: "In case of 
the death, conviction on impeachment, fail
ure to qualify, resignation, or other dis
ability of the governor;" and under a legal 
rule of construction, where there is a general 
rule, exceptions must be strictly const rued, 
and cases must clearly fall within the ex
ceptions. 

Now, the death, conviction or resignation 
of a governor is not suggested as existing as 
a ground for President Carr's claim. If it 
be said that, because of the fact, that no one 
has been declared elected, no one has legally 
taken the oath of office, and that there exists 
a "failure to qualify," giving to the president 
of the senate for that reason under the words 
of the constitution a right to the office, the 
question arises: Has that contingency arisen 
within the true meaning of the constitution? 
As above stated, had General Goff or anyone 
else been declared elected and had he failed 
to qualify, that would be a failure to qualify 
within the meaning of the constitution. 

I contend that it is absolutely clear 
from this expression of the Supreme 
Court of West Virginia that if, as con
tended, the failure to file a certificate of 
the oath, which they claim took some 
40 or 50 minutes, or this fraction of a 
second in which they say it had to be 
done, was an omission of a necessary 
step in qualification, Governor Neely 
having been elected and having been de
clared elected by the legislature, he had 
merely omitted to qualify himself at the 
time Governor Holt's regular term ex
pired. Th.erefore, under the constitu
tion of West Virginia, and expressly 
within the decision of Carr against Wil
son, Governor Holt's term would cease at 
the stroke of midnight, and the president 
of the West Virginia Senate would act as 
Governor until Governor Neely had 
qualified himself, whether that was 1 
second, or whether it was 3 weeks, or 
whether it was at this particular moment. 
If Neely failed to qualify within that first 
minute, if he failed to qualify, as con
tended by some here, up to now, assum
ing that he had failed, there is no ques
tion that the president of the Senate of 
West Virginia would have been the 
Governor. 

Mr. ADAMS. Mr. President-
Mr. LUCAS. I yield to the Senator 

from Colorado. 
Mr. ADAMS. May I state to the Sen

ator that my own tentative reasoning 
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has been along this line, that Senator 
Neely's resignation came in, of course, 
during Holt's term; it had to, and did 
so by its own terms. Of course, Neely's 
res.i.gnation was in anticipation. I do 
not remember the date, and that does 
not matter, but he handed the resigna
tion in to take effect at the last instant 
of Sunday, the 12th of January. 

Mr. LUCAS. Precisely at 12 o'clock. 
Mr. ADAMS. I feel that if there was 

validity to the action of Governor Holt, 
it must be by virtue of the midnight ap
pointment which Governor Holt made. 

Mr. LVCAS. The third appointment. 
Mr. ADAMS. Because, by Gov~rnor 

Holt's own statement, he signed the ap
pointment at the stroke of 12 o'clock. 
That involves the question of holding over 
and the questions the Senator has been 
discussing, because Holt's appointment of 
Mr. Martin was not within his or1ginal 
term. But the question in my mind has 
been whether or not the anticipatory ap
pointment made by Holt could take effect 
within his term, that is, within what. was 
his legal term, omitting any question of 
holding over afterward, and as Senator 
Neely's resignation took effect almost at 
the stroke or right at the stroke of mid
night, whether or not the appointment 
made in advance to take effect at t.hat 
time would be good, whether or not the 
appointment could take effect practically 
simultaneously with the resignation. 
That is the point I have been especially 
interested in. · 
· Mr. LUCAS. I think it is an impor
tant point. If any appointment by 
Governor Holt is good at all, in my opin
ion the second appointment is the only 
on~ which is good. · I know the first one 
is invalid; in my opinion, the last one is 
invalid; and the only one that has any 
me~it at all, if it has any merit, is the 
second appointment which was made. 

Mr. ADA!'\1:S. Does the Senator feel, 
forgetting any controversy fo,. the mo
me~i, that if Senator Neely had resigned 
to take effect on the 1st of December, 
the Governor on the 1st of November 
when he had the resignation could make 
an appointment to take effect on the 
1st of December? 

Mr. LUCAS. There is no question that 
the Governor could make a future ap
pointment, but he could not project the 
appointment ovel' the term of his office. 
We all agree on that, I think. 

Mr. ADAMS. Within the tenure of his 
office, he could make an anticipatory ap
pointment. 

Mr. LUCAS. There is .no doubt about 
that . · 

Mr. ADAMS. My thought was that, 
if there was validity to his appointment 
probably it must be made within his 
term, and there was an almost simultane
ous operation of the resigDation and the 
appointment. 

Mr. LUCAS. Of course, that is the 
argument the majority is using in this 
case. If it was simultaneously and in
stantaneously there was no hiatus; the 
constitutional term of Governor Holt 
having expired under the constitution 
promptly at 12 o'clock, and the resigna
tion of Senator Neely having taken ef
f-ect precisely at the same time, one just 
fits into the other; there was no inter-

regnum between the two. Able Senators 
take a little different position, and say 
there had to be that ·traction of a second 
of a hiatus, as the Senator from North 
Carolina [Mr. BAILEY] said; that Mr. 
Neeiy had to divest himself of the office 
of Senator before he could take the office 
of Gcvernor; he had to take off one hat 
and put on another. That is the argu
ment the junior Senator from Keptucky 
has been making in the case. 

Mr. ADAMS. But from my standpoint 
there is still a question at this point of 
the argument whether or not Governor 
Hoit, within his term, appointed a Sen
ator to succeE:d Neely who had resigned 
within his term, irrespective of who be
came Governor, or when. 

Mr. LUCAS. I appreciate the question 
of the Senator, and, primarily, my own 
opinion is that the appointment by Gov
ei:nor Holt was projected beyond his 
term and was invalid. 

Mr. CHANDLER. Mr. President-
Mr. LUCAS. I yield to the Senator 

from Kentucky, 
Mr. CHANDLER. It occurs to me to 

ask, Did West Virginia have a Governor 
when the vacancy occurred; and if so, 
who was it? 

Mr. ADAMS. Of course West Virginia 
did have a Governor. 

Mr. CHANDLER. Who was the Gov
ernor when the vacancy occurred? 

Mr. ADAMS. Governor Holt. The 
question is whether or not the appoint
ment was made while Holt was Gov
ernor. 

Mr. CHANDLER. There is no ques
tion about that. 

Mr. ADAMS. Of course, if there is no 
question about that, we are wasting a 
lot of time. 

Mr. CHANDLER. There is no question 
about that. My friend from Illinois said 
that there is no question that the Gov
ernor who is in office. when a vacancy 
occurs can fill the office if the vacancy 
occurred during his term. So, the way 
I view it, it seems to me to be just as 
simple as a goose going barefooted that 
Neely resigned his office as United States 
Senator to the Governor of his State, 
that is, to Governor Holt, and as soon as 
Governor Holt got the resignation he 
wrote 1:30 on it and signed his name to 
the appointment of a United States Sen
ator to fill the vacancy that had oc
curred. They did not use the right words. 
Neely says, "I want to resign at precisely 
12 o'clock." When he gets in office he 
says, "I want to be Senator Instantly 
after 12 o'clock." My view of the matter 
has been all the time that when Gov
ernor Holt had the resignation of Senator 
Neely he knew a vacancy was going to 
occur in his term, and in Neely's term, 
because, under no stretch of the imagi
nation could Neely have been Governor 
until he filed his oath at 12:50 p. m. the 
next day. 

Mr. ADAMS. Senator Neely's resigna
tion stated that it took place on Sunday. 
He could not become Governor on Sun
day. 

Mr. CHANDLER. He said it would be
come effective precisely at 12 o'clock. 

Mr. ADAMS. I mean it was during 
Holt's term, and on the day when ·Holt's 
term by statute ended. 

Mr. CHANDLER. Senator Neely re
signs to Governor Holt. He says, "I want 
to quit being Senator at precisely 12 
o'clock midnight." So the Governor says, 
"All right; there is a vacancy which is 
going to oc.cur; there is nobody else who 
is Governor of West Virginia, and I am 
going to appoint." Neely_ resigned as 
United States Senator; and as to the 
question of time, whether 11: 35 or 11:45 
or precisely at 12 o'clock, all those times 
were in Governor Holt's term; and as soo.n 
as the vacancy occurred the appoint
ment which he had made to fill the .va
cancy which would occur in his term took 
effect. . 

Mr. STEWART. Mr. President, will 
the Senator from Illinois yie'ld to me? 

Mr. LUCAS. It is not quite so easy as 
that, but I yield to the Senator from 
Tennessee. 

Mr. STEWART. ! .should like to ask a 
question of the Senator from Kentucky. 
How could precisely at midnight be in 
Governor Holt's term? 

Mr. CHANDLER. Because the Gov
ernor of West Virginia is Governor of · 
West Virginia until his successor is ap
pointed or elected, and the code says 
"and shall have qualified." 

Mr. STEWART. His term always, as 
a matter of law, it seems to me, ends pre
cisely at midnight. 

Mr. CHANDLER. It does not end at 
midnight; it does not end at any specific 
time. 

Mr. STEWART. Then, how is a con
clusion arrived at as to when his term 
has ended? 

Mr. CHANDLER. There is no way to 
end it until his successor is appointed or 
elected and, according to the law of 
West Virginia, shall have quaHfied. 

Mr. STEWART. How is it determined 
when his successor shall have qualified? 

Mr. CHANDLER. By the law of West 
Virginia. 

Mr. STEWART. What is the law of 
West Virginia? 

Mr. CHANDLER. The new Governor 
has to make an oath and file it. The law 
of West Virginia says he has got to · do 
everything necessary in order to qualify 
him to be Governor of the State, and 
"everything" includes making the oath 
and filing it in the office of secretary of 
state or filing the certificate in the office 
of the secretary of state as evidence of it. 
That is the actual fact. Some other 
Senators have not been through that. I 
have been. When I became Governor of 
my State I made oath, and then took it 
to the secretary of state's office, put it 
on the book, and then appointed an ad- · 
jutant general. 

Mr. STEWART. ' The Senator is get
ting many miles away from the point I 
am trying to make. When does the term 
of the Governor of West Virginia end? . 

Mr. CHANDLER. When his successor 
is appointed or elected, and "he shall 
have qualified." 

Mr. STEWART. Can his successor 
qualify within 12 months after he is 
elected? 

Mr. CHANDLER. Unless there was a 
refusal, and there was no rE>fusal in this 
case. In fact, instead of there being a 
refusal there was a declaration of inten
tion to qualify; there was no declaration 
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of a refusal but a declaration of inten
tion on the .part of Neely to quit being 
Senator and be Governor. 

Mr. STEWART. Perhaps I can ap
proach the matter from another angle, 
if the Senator will bear with me. What 
is the length of term of the Governor of 
West Virginia? 

Mr. CHANDLER. Four ,years, or until 
his successor is elected or appointed and 
"shall have qualified." 

Mr. STEWART. When does it begin? 
Mr. CHANDLER. Whenever he qual

ifies. 
Mr. STEWART. And when does it end? 
Mr. CHANDLER. When his successor 

qualifies. 
Mr. STEWART. The 4 years is com

puted from when to when? 
Mr. CHANDLER. From the time he 

qualifies until his successor qualifies. 
Mr. STEWART. Suppose that is longer 

than 4 years? 
Mr. CHANDLER. It has been, and he 

holds over. Every officer holds over, ac
cording to the Constitution of West Vir
ginia and according to the 1937 code, until 
the things happen that I have told the 
Senator about time after time. 

Mr. STEWART. I have not asked the 
Senator a single time about holding over. 

Mr. CHANDLER. Oh, ,no; the Senator 
does not want the Governor to hold over, 
but he is holding over. I am just telling 
the Senator what happened. The Sena
tor does not want him to hold over. I 
know he does hold over. 

Mr. STEWART. Of course, he did not 
hold over. 

Mr. MURDOCK. Mr. President, if the 
Senator will yield to me--

Mr. LUCAS. I very much doubt 
whether the Senator from Tennessee and 
the Senator from Kentucky can convince 
one another upon that question. I yield 
to the Senator from Utah. 

Mr. MURDOCK. Mr. President, I 
thought the statement of Governor Holt 
himself would probably enlighten not only 
the Senator from Kentucky but also the 
Senator from Tennessee. I think a 
proper answer to the Senator from Ken
tucky as to when Governor Holt's term 
ended is that it ended, according to Gov
ernor Holt, when he had satisfied himself 
that he had appointed Mr. Martin to the 
Senate. 

Mr. CHANDLER. It does not do any 
such thing. Governor Holt--

Mr. MURDOCK. I did not yield to the 
Senator from Kentucky. 

Mr. CHANDLER. The Senator from 
Utah has not the floor. The Senator 
from Dlinois has the floor. 

Mr. MURDOCK. But he has yielded 
to me. 

Mr. LUCAS. Mr. President, I make the 
point of order that the debate ought to 
proceed in order. 

The PRESIDING OFFICER (Mr. Mc
FARLAND in the chair). The Senate will 
be in order. 

Mr. CHANDLER. Mr. President, will 
the Senator from Dlinois yield for a 
question? 

Mr. MURDOCK. I think the Senator 
from Dlinois yielded to me to make an 
observation. 

The PRESIDING OFFICER. Does the 
Senator from Dlinois yield; and, if so, to 
whom? 

Mr. LUCAS. I yield to the Senator 
from Utah. 

Mr. MURDOCK. Governor Holt him
self made this statement, and I think it is 
very enlightening as to what he had in 
mind. This is what he said-page 34: 

Th& CHAmMAN (interposing). That is what 
I am asking. 

Gqvernor HoLT. Or 3 or 4 days, I was there, 
and I might say, Your Honors, that nobody 
was in a position to get into my office until I 
gave the word that they could get in. 

I think that was Governor Holt's atti
tude in this matter-that, notwithstand
ing the constitution of West Virginia and 
notwithstanding the laws of West Vir
ginia, nobody could get into his office until 
he had accomplished something which 
was not within the law. 

Mr. CHANDLER. Mr. President, will 
the Senator permit an answer? 

Mr. LUCAS. I yield to the Senator 
from Kentucky_. 

Mr. CHANDLER. I wish to say to my 
friend from Utah that there was a good 
deal of indulging in "my office." Sena
tor Neely said, "This is my office, boys. 
This is my term you are filling." He 
said, "I think you ought to fill it with 
somebody whose governmental views ac
cord with mine. This is my term you 
are filling." 

Whose term is it? I do not agree 
that either the Governor or the Senator 
had a right to tell the people of the 
United States whose term that was. 

Mr. MURDOCK. I agree with the 
Senator. 

Mr. CHANDLER. The Governor's 
term belongs to the people of West Vir
ginia. The Senator's term belongs to the 
people of West Virginia. My contention 
is that neither one of them had a right 
to try to control two offices that the law 
says they cannot hold at the same time. 

I thank the Sen<:ttor from Illinois very 
much for yielding to me. 

Mr. MURDOCK. I merely call the 
Senator's attention to what Governor 
Holt said. There were two guilty parties 
there. 

Mr. LUCAS. Mr. President, I want to 
get back onto the law, and forget some 
of the political philosophy and implica
tions that exist in West Virginia. 

Mr. STEWART. Mr. President, will 
the Senator yield to me just a moment 
before he resumes his argument? 

Mr. LUCAS. Yes; I yield to the Sena
tor from Tennessee. 

Mr. STEWART. What is the Sena
tor's construction as to when the term 
of the Governor of West Virginia ends 
or concludes? In the case under con
sideration, when did the term of Gov
ernor Holt expire--of course, without 
consideration of the proposition of qual
ifying, because that is the chief matter 
of contention here? 

Mr. LUCAS. Insofar as this case is 
concerned, as I have said time and time 
again, it is my studied conviction that the 
constitutional term of Governor Holt ex
pired at midnight on the 12th of January 
1941, and that Senator Neely's term as 
Senator, under the wording of his written 
resignation, expired at the same time. If 
my contention is correct, Senator Neely 
became the Governor of West Virginia si
multaneously with his resignation as 
United States Senator and simultaneously 

with the expiration of the term of Gov
ernor Holt. That is premise No. 1. That 
is the thing upon which the majority are 
standing. That is the real nub of the 
case as I see it. 

On the other hand, I have been dis
cussing the other legal questions, as 
laWYers are frequently bound to do; and 
sometimes you can discuss too many 
points. There is always one real ques
tion in every piece of litigation. I found 
that out in my experience; and if you can 
find it and properly analyze it and digest 
it and make an intelligent argument 
upon it, you may have some success with 
the ordinary jury or judge. I do not 
know whether that can be done with the 
Senate or not, but I am trying to do that 
here; and for the benefit of those who 
might not agree with the position the 
majority took with respect to the going 
out of office of Neely and his coming in 
as Governor at practically the same time 
I proceeded to discuss the question of 
the president of the senate coming in as 
Governor of the State of .West Virginia. 
I am serious about that legal proposition. 
I cannot read the Goff-Wilson case with
out being serious about it. I do not be
lieve the question of time makes any dif. 
ference on whether or not an officer fails 
to qualify. If the opposition are bound. 
to split seconds in this case, we certainlY 
have a right to argue that failure to 
qualify can be within split seconds, too. 
If Senator Neely had never qualified up 
to this moment, it is a certainty that 
under this provision of the constitution 
and the Wilson case Governor Holt would 
not be holding over. He might be in 
there, as was suggested a moment ago in 
reading his statement; but there would 
be a lawsuit in West Virginia at this very 
time for the purpose of attempting to 
oust him. That is a certainty. Assum
ing that Senator Neely, after being 
elected and having been declared elected 
by the Legislature of West Virgin:a, had 
said, "Well, boys, I am going to continue 
on as a United States Senator," do you 
think Governor Holt would be holding 
over under this provision? Not at all. 
After the legislature said that he was 
elected, if he failed to qualify, under the 
holdings of the court, as I read a moment 
ago, the president of the senate auto
matically would become the Governor of 
the State of West Virginia. 

Mr. CONNALLY and Mr. CHANDLER 
addressed the Chair. 

The PRESIDING OFFICER. Does the 
Senator from Illinois yield; and if so, to 
whom? ~ 

Mr. LUCAS. I yield to the Senator 
from Texas. 

Mr. CONNALLY. Mr. President, I do 
not want to disturb the Senator; but 
right on that point, those who are sup
porting the appointment of Judge Martin 
contend that Holt held over, but they also 
have to contend that the only reason on 
earth why he could hold over for one split 
second was the fact that Neely had not 
qualified. 

Mr. LUCAS. That is true. 
Mr. CONNALLY. In other words, they 

contend that Neely had failed to qualify. 
Of course, if Neely qualified instanta
neously and simultaneously and auto
matically the situation would be differ
ent; but even according to their own con-



1941 CONGRESSIONAL RECORD-SENATE 3895 
tention, Holt could ·hold over for about a 
second and a half only because of the fact 
that Neely had not at that second quali
fied. If that be true, does it not inev
itably occur that under the provision as 
to the president of the senate, he, in
stantly upon 12 o'clock arriving, would 
not be the Governor but would perform 
the duties of the Governor? 

Mr. LUCAS. He would be the acting 
Governor. 

Mr. CONNALLY. Even in that split 
second there could not be two men legally 
and constitutionally authorized to act as 
Governor. 

Mr. LUCAS. That is true. 
Mr. CONNALLY. Holt could not act 

as Governor and the president of the 
senate act as Governor at the same 
instant. 

Mr. LUCAS. The Senator from Texas, 
in my opinion, is correct, and the conclu
sions he reaches are sound. In this case, 
besides the qualifications set up by the 
Constitution of West Virginia, the oppo
sition add one more qualification, and say 
that Senator Neely has to take off his 
senatorial hat before he can put on his 
Governor's coat; and that little interim, 
that little fraction of a second, is when 
Mr. Holt reaches in with appointment 
No. 2, and that is when it takes effect. 
They add one more qualification that is 
necessary before Neely can be Governor, 
about which the statutes of West Vir
ginia do not have anything to say. That 
is what they do in this case; and just as 
surely as the Senate adopts this rule we
shall see confusion and bitterness and 
rancor and irritation constantly through
out this country wherever the election 
laws of a State are similar to those of 
West Virginia. 

There will be these midnight sessions; 
but there is one way to stop them, and 
that is by adopting the rule which has 
been laid down by the majority report; 
and they cannot be stopped in any other 
way, because the distinguished Senator 
from Vermont, able and eminent counsel 
that he is, does not lay much stress upon 
the second appointment in this case; he 
lays his contention and the roots of the 
argument on the third appointment in 
this case. There we have the difference 
between the legal minds as to which ap
pointment is correct. The able Senator 
from Colorado lays stress upon the second 
appointment, and I agree with him, if 
there is any merit in any of the appoint
ments it is in the second one. But not 
so with the great lawyer from Vermont. 
He says the third appointment is the im
portant one in the case, and he argues 
with force, with power, as only a great 
Senator like him can do. If Senators can 
disagree upon the question of the power 
in these . different appointments, as has 
been done in this case by the best legal 
minds in the Senate, then I say with all 
of the sincerity I possess, if we are to 
adopt a rule such as has been suggested 
by the minority report, this thing will 
happen again-either in West Virginia or 
some other State-instead of having two 
men asked to stand by here in the Sen
ate, there will -be three, because the next 
time the man who is the president of the 
senate will have his appointee here also. 
There will be more bitterness, more 

.ranc~r. and more political feuds as a re,. 
suit of the adoption of the kind of a pelicy 
suggested. 

Mr. ADAMS. Mr. President, may I 
venture to express doubt that the chaos 
would ensue? As a matter of fact, I do . 
not think the same situation .is likely to 
occur in any other State in the Union; 
that is, that there will be the purpose 
and the effort. If the Senate lays down 
either rule, it will settle the problem. 
Whether it decides that the outgoing 
Governor has the power or decides that 
the incoming Governor has the power, 
I think the problem will be substantially 
settled. 

The Senator's argument is based upon 
the question of public policy. I have 
tried to find out whether he thought pub
lic policy should be the controlling factor. 

Mr. LUCAS. I am adding that at the 
proper t ime. 

Mr. ADAMS. The Senator does not 
think there is any other State where such 
a thing could happen, does he? 

Mr. LUCAS. No; unless it is the Sen
ator's State. I do not know whether 
people play politics in -the Senator's 
State, but I know they play them in the 
State of Illinois. I have been mixed up 
in some pretty bitter political contro
versies, and I do not think they are any 
different in my State from those in the 
Senator's State, when political factions 
fall out. 

Mr. ADAMS. In my State, notwith
standing the burdens of the office of Sen
ator, we have not had any instance where 
anyone has resigned from the Senate to 
run for Governor. 

Mr. LUCAS. But it might happen; the 
Senator would agree that it could happen. 

Mr. CHANDLER. Mr. President, will 
the Senator yield? 

Mr. LUCAS. I yield. 
Mr. CHANDLER. The fact that this 

is, so far as I reeall, the first time a situa
tion like this has ever presented itself to 
the United States Senate since we have 
been a republic, does not mean, of course, 
that it would not happen again. But I 
think the public-policy argument is all 
on the other side. 

Mr. LUCAS. I do not want to get into 
that now. 

Mr. CHANDLER. I will stop now, if 
the Senator desires. I cannot ask him 
a question if he does not let me, and if 
he does not, I will take my seat. 

Mr. LUCAS. The Senator can talk 
just as long as he desires. 
. Mr. CHANDLER. I do not desire to 

take the Senator's tiine, but I should like 
to say what I started out to say, if he 
will permit me. If he does not, I will sit 
down and say it at some other time. 

Mr. LUCAS. Go ahead. 
Mr. CHANDLER. As to the question 

of public policy, it strikes me that when 
a State, as in the case of West Virginia, 
provides in its constitution and its laws 
that one man may not hold two incom
patible offices, it is clear that its people 
do not want one of their Senators to be 
Senator and Governor at the same time. 
They want him to eleet which one he will 
be, or which one they will let him have 
an opportunity to be. Here is a man wbo 
has a seat in the Senate which does .not 
belong to him, but to the people of West 

Virginia. He decided he did not want 
it, but that he wanted to be Governor; 
and it looks to me as if public policy is 
on the side of saying to a fellow, "You 
cannot have two of our offices, you can 
have one; and if you cannot have two~ 
you cannot control two." 

I want to see the faces of the Senator 
from Illinois and other Senators when 
the Senator from West Virginia comes 
back here and rolls them around, takes 
them off committees, and turns them out 
of their offices, as he did here. It is likely 
that 2 years from now the Senator may 
not get im office. 

Mr. LUCAS. I am glad the Senator 
brought up what the Senator said about 
me. 

Mr. CHANDLER. I did not say that. 
Mr. LUCAS. The Senator said some

thing through implication and I know 
what the score is on that. But I hope, 
Mr. President, that so long as I am in 
the United States Senate, so long as I 
represent a great State such as Illinois. 
I will not permit some little thing which 
some Senator may have said about me, 
some little memorandum some Senator 
may have written about me, to influence 
me in making a great decision in this 
great body as to who should be United 
States Senator or who should not be 
United States Senator. 

Mr. CHANDLER. I do not think any
one would, but the Senator is not going 
to vote blind, is he? 

Mr. LUCAS. Just a moment; I am not 
going to yield. I know what the Senator 
is driving at in this case. I will say to the 
Senator that I did not prejudge this case 
in advance. I did not tell the committee 
on the opening day that I was ready to 
make a decision in the case, without 
knowing what the facts were. · 

Mr. CHANDLER. The Senator from 
Illinois was not appointed to look up the 
law by the chairman, and did not know 
what the law was. 

Mr. LUCAS. I am going to hold the 
floor of the Senate-

Mr. CHANDLER. The Senator al~ 
ways declines to yield when he gets in 
trouble and does not want to answer. He 
always shuts me up when he has the 
floor, and I cannot answer. 

Mr. LUCAS. I have the floor. 
Mr. CHANDLER. The Senator does it 

every time I interrupt him, so I am not 
going to do it any further. 

Mr. LUCAS. That will be fine. 
The PRESIDING OFFICER. Does the 

Senator from Illinois yield? 
Mr. LUCAS. No; I am attempting to 

answer the Senator, after he made a 
little observation; through implication, 
here upon what Senator Neely tried to 
do to me in the way of a little memo
randum of some kind. After all, there 
are more things in life than a little . bit 
of prejudice and a little bit of friendship, 
or personalities such as exist in cases of 
this kind. In my opinion, this is one of 
the most serious matters that has been 
before the Senate in a long time. I feel 
that way about it. 

Mr. CHANDLER. Mr. President, will 
the _Se~ator yiel~? 

Mr. LUCAS. No; I refuse to yield just 
for the moment; 
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I am trying, in my limited way, to 

argue this case from the standpoint of 
law. I have another legal proposition, 
if I can get around to it. I have been 
led aside a few times. I am glad to be 
led aside by my colleagues in the Sen
ate, and I have tried my best to answer 
their questions. But there is anot.her 
legal question involved which I think 
is very important from the standpoint 
of law, and I know the Senator from New 
Mexico [Mr. HATCH] probably will dis
cuss this in greater detail than I shall, 
because I have detained the Senate for 
practically an hour, and I am going to 
move along in the debate. 

Mr. President, there is another propo
sition of law which I wish briefly to dis
cuss. If there be some Senators who 
think that the oath taken on the 13th 
day of January is valid and that 
the filing with the secretary of state is 
necessary, all of which I deny, I submit 
for their consideration the following 
principle of law, that is, that any oath 
taken by Mr. Neely during the first day 
of his term, which was on January 13, 
1941, or any other act performed by him 
on that day, would relate back to the 
very first moment of that first day. I 
submit with enthusiasm that the only 
power the outgoing Governor would have 
is to perform such duties as might per
tain to the closing up of the affairs of 
his term. I refer to what is known as 
the old hornbook rule of law which does 
not recognize fractions of a day. The 
case of state ex rel. Farrer v. Mcintyre 
(109 Minn. 18, 122 N. w. 462), is an au
thority to sustain this position. This 
case squares with the facts presented 
here. In the Minnesota case, the term 
of a sheriff of a certain county expired 
on the 4th of January 1909. At the gen
eral election held in 1908 he was elected 
for an additional term, commencing on 
January 4, 1909. However, he died on 
the day after his election. The term of 
the board of commissioners of the county 
as then constituted, also would expire at 
midnight on the 3d day of January 1909, 
the same as the office of the sheriff. At 
1:30 o'clock on the afternoon of Jan
uary 4, the old commissioners met and 
made an appointment for the term of 
sheriff commencing on ·that day. Later, 
the newly constituted board met and ap
pointed a different person for the term 
commencing on the 4th day of January 
1909. This case is parallel with the 
facts we have in the West Virginia case. 

The Minnesota court, in construing the 
constitutional provision which is similar 
to the one of West Virginia, said: 

The important question is: Did the old 
board have authority to fill the vacancy for 
the ensuing 2 years caused by the death of 
Mr. Walsh? By section 9, article 7, of the 
State constitution, the official year com
mences on the first Monday of January, at 
which time all terms of office terminate. 
State ex rel. Lull v. Frizzell (31 Minn. 460, 18 
N. W. 316). In that case, however, there was 
no occasion to consider whether the official 
year commenced at any particular time of the 
day. The statute, following the constitution, 
defines the term of office as follows: "The 
term of office of every State and county officer 
shall begin on the first Monday in January 
next succeeq.ing his election, unless_ other
wise provided by law" (Rev. Laws, 1905, sec. 
155). The statute does not provide that 
county commissioners shall hold office until 

their successors are elected and qualified, but 
section 546, Revised Laws 1905, provides that a 
sheriff shall hold office for 2 years and until 
his successor is elected and has qualified. 

The court overlooked that section of 
the statute, and I shall discuss it a mo
ment later. 

Notwithstanding the constitutional provi
sion that the official year commences, and all 
terms of office terminate, on the first Monday 
in January, it seems to have been generally 
the impression that outgoing officers are en
titled to hold over the first Monday in Janu
ary and until such time as their successors 
qualify. Such would no doubt be the ru~e. 
in the absence of constitutional restrictions. 
But, when the constitution fixes the day upon 
which the official term shall begin, there is 
no legislative authority to continue the office 
beyond that period, even though the suc
cessor fails to qualify within the time. State 
ex rei. Childs v. O'Leary (64 Minn. 207, 66 
N. W. 264). The day begins at 12 o'clock 
midnight, and the law does not recognize 
fractions of a day. 

The court makes the assertion: 
We are aware that as a general rule a board 

with c-::mtinuing power has authority to an
ticipate the future and make appointments 
to take effect in the future; but such author
ity exists only where the vacancy occurs at a 
time when the board as then constituted is 
still vested with full legal .authority, and we 
know of no case which holds that outgoing 
officers may encroach upon the first day of 
the official year fer the purpose of tying the 
hands of their successors in this manner. 

It is well to point out that the Minne
sota opinion originally held that the stat
ute did not provide that county commis
sioners shall hold office until their suc
cessors are elected and qualified. And 
this point was brought to the attention 
of the committee by the counsel for Mr. 
Martin. However, upon a petition for 
reargument the court took particular 
pains to point out that it was mistaken 
in that assertion and that there was a 
statute which provided that county com
missioners could hold office until their 
successors are elected and qualified. The 
court said they merely overlooked this 
statute in writing the opinion, but fur
ther said that while this was an in
advertency, even so, it is of no impor
tance, as the statute is ineffective any
way. In other words, even though the 
Minnesota statute so provided, the court 
said it could not affect the holding of 
the court or its reasoning in the opinion. 

The legal provisions and the facts laid 
down in this case are particularly appli
cable to the attempted appointment made 
by Hon. Homer A. Holt on January 13, 
1941. 

The principle of law last stated in the 
Minnesota case is universally recognized. 
It is agreed by all parties to this contest 
that the appointment of a Senator to 
take effect in the future is good providing 
that the vacancy in the United States 
Senate occurs during the term of the 
.appointive power. It is useless to cite 
any cases substantiating this position. 
As I have previously stated, I am con
vinced beyond the peradventure of a 
doubt that there was no vacancy in the 
seat of Matthew Neely in the United 
States Senate until precisely at the hour 
of 12 o'clock, January 12, 1941. I han- ' 
estly submit that under the facts there 
was no hiatus or interregnum between 

the time of resignation and when the 
office of Governor began. I respectfully 
submit that the resignation became effec
tive simultaneously with the termination 
of the constitutional term of Governor 
Holt and the beginning of the term of 
Governor Neely. But if there is anyone 
in doubt about that legal proposition, 
then undoubtedly under the hornbook 
rule, which does not recognize frac
tions of a day, certainly there could not 
be even a split second between the time 
that the resignation from the Senate was 
effected and the term of Governor of 
Senator Neely began. 

POINT NO.4---QUESTION OF PUBLIC POLICY 

Mr. President, I shall now discuss for a 
few moments the question of public pol
icy, and I do this because the question of 
public policy was raised, as I said awhile 
ago, by the distinguished Senator from 
Vermont [Mr. AUSTIN]. 

Able Senators have argued that a sound 
course of public policy should prohibit a 
United States Senator who has resigned 
and has been elected Governor from ap
pointing his successor to the Senate. I 
will agree that there is some justification 
for this position. That is the question 
which has been discussed here pro and 
con in the Senate up to this time. The 
Senator from Kentucky [Mr. CHANDLER] 
a moment ago referred to that very thing. 
I will agree that there is some justifica
tion for this position. This is the first 
time in the history of our country that 
such has been done, but I am constrained 
to remind the Senate that the people of 
a State mold public sentiment, which 
produces public policy of the State; the 
people of the Nation mold public senti
ment, which produces a national public 
policy. 

Mr. HATCH. Mr. President, will the 
Senator yield? 

Mr. LUCAS. I yield. 
Mr. HATCH. I suggest the absence of 

a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The Chief Clerk called the roll, and the 

following Senators answered to their 
names: 
Adams 
Aiken 
Andrews 
Austin 
Bailey 
Ball 
Bankhead 
Barbour 
Barkley 
Bilbo 
Bone 
Brown 
Bulow 
Bunker 
Burton 
Butler 
Byrd 
Byrnes 
Capper 
Caraway 
Chandler 
Clark, Idaho 
Clark, Mo. 
Connally 
Danaher 
Davis 
Downey 

Ellender 
George 
Gerry 
Gillette 
Glass 
Green 
Guffey 
Gurney 
Hatch 
Hayden 
Herring 

. Hill 
Holmau 
Hughes 
Johnson, Calif. 
Johnson, Colo. 
Kilgore 
La Follette 
Langer 
Lee 
Lucas 
McCarran 
McFarland 
McNary 
Mead 
Murdock 
Murray 

Norris 
O'Mahoney 
Overton 
Pepper 
Radcliffe 
Reynolds 
Russell 
Schwartz 
Smathers 
Smith 
Spencer 
Stewart 
Taft 
Thomas, Idaho 
Thomas, Okla. 
Thomas, Utah 
Truman 
Tunnell 
Tydings 
Vandenberg 
VanNuys 
Wallgren 
Wheeler 
Whi te 
Wiley 
Willis 

The PRESIDING OFFICER. Eighty 
Senators have answered to their names. 
A quorum is present. 

Mr. LUCAS. Mr. President, I desire to 
discuss briefly the question of public pol
icy involved in this case, in view of the 
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fact that on Friday last .the very able 
Senator from Vermont and the distin
guished Senator from Wisconsin entered 
into a colloquy with the senior Senator 
from Kentucky [Mr. BARKLEY] upon the 
question of public policy. The junior 
Senator from Kentucky has also debated 
the point as to the question of public 
policy where a United States Senator has 
the power-as he has, in my opinion, in 
this case-to appoint his successor. 

Able Senators have argued in the nega
tive upon this point, and I agree that 
there may be some justification for the 
position they took. However, this is the 
first time in the history of our country 
that this thing has been done. 

I am constrained to remind the Senate 
that the people of the State mold public 
sentiment and make public policy; the 
people of a nation mold the sentiment of 
the Nation and make national policies. 

However, we should remember that in 
the debates~ in the campaign for gov
ernorship of West Virginia the issue of 
public policy was raised, and it was fre
quently debated from the stump, quoted 
in the press, and even circulated on 
dodgers throughout the State, by the op
position to Senator Neely, the purport of 
all being that if he were elected Governor 
he would appoint his successor to the 
United States Senate. I do not say that 
that was the major campaign issue which 
probably decided the question as to who 
would be the Governor of West Virginia, 
but certainly it was an issue that was 
thrown into that campaign, and the evi
dence in the record does not in any way 
disprove the statement that was made. 

Notwithstanding this was made a cam
paign argument, Matthew Neely won the 
primary race over his Democratic oppo
nent by some 48,000 votes; and he won 
over his Republican opponent in the gen
eral election by 112,000 votes, running 
only a few thousand behind the President 
of the United States. 

So, Mr. President, public policy is in
volved in that proposition; but, in my 
opinion, the people of West Virginia knew 
about it and passed upon it, and they 
passed upon it in favor of Mr. Neely. 

On Friday last' something was said here 
about a Governor making an appoint
ment. Of course, the great trouble is that 
for the moment we forget that at the 
present time Matthew Neely is not a 
United States Senator, but that he is the 
Governor of a State, and, like all other 
Governors, is attempting to appoint a 
United States Senator where a vacancy 
exists. Is it any worse for a United States 
Senator to go out of the Senate to be
come Governor and to say that he has 
some control over the Senator whom he 
appoints, or, at least, that there is a 
friendly feeling between the two of them; 
or, at least, that they get along in State 
and National affairs-is it any worse for 
that situation to exist than for an ex
Governor to come here by appointment 
as Senator, and for that Senator, when 

:he gets here; to control the Governor of 
the State who made the appoinment? 

. That has been done several times in the 
past . . If there is any condemnation to be 

·made, one is as bad as the other, and I 
' undertake to say that public policy is in- ' 
· volved when the individual who ~ is just 

going out of office, as was the case in 
West Virginia, seeks in the dyings days of 
his administration to make appointments 
of this kind. 

Mr. President, the twentieth amend
ment to the Constitution was adopted 
for the purpose of eliminating "lame 
ducks." I see the distinguished senior 
Senator from Nebraska sitting in the 
.Chamber at the present time. He was 
responsible for the adoption of the twen
tieth amendment to the Constitution; 
and I would call upon him, if' he so de
sires and feels so inclined, to say some
thing as to his purpose in proposing the 
twentieth amendment, which was ulti
mately passed on to the people, and 
whieh now is one of the amendments to 
the Constitution. As I understood it, 
the amendment had something to do 
with those who were just going out of 
office, and who, following their defeat in 
the election, sat around here from Janu
ary until March, without much interest 
in the affairs of the Nation as they 
properly should have. 

Would the Senator from Nebraska care 
to say a word about the "lame duck" 
amendment, and to state whether he 
agrees with my view regarding it? 

Mr. NORRIS. Does the Senator desire 
an answer now? 

Mr. LUCAS. I should be glad to have 
the Senator's answer now. 

Mr. NORRIS. While in my judgment 
there were other reasons than this par
ticular one for the adoption of the so
called lame-duck amendment to the 
Constitution of the United States, yet 
one of the major purposes of that amend
ment, as I understand it, was to prevent 
men whom the people at home had re
pudiated from sitting here and making 
laws for the Nation after they had been 
repudiated. 

Does that answer the Senator's in
quiry? 

Mr. LUCAS. That answers the ques
tion, I will say to the Senator. 

Mr. NORRIS. Very well. 
Mr. LUCAS. In other words, while 

probably that situation is not exactly 
similar to the question here, yet here is 
an individual who, the constitution 
said, could not succeed himself; who 
was there for a period of 4 years-just 
the same as a Representative is elected 
for a period of 2 years or a Senator for 
6 years, and formerly they held over for 
a certain length of time, and had l.!er
tain powers while they were lame ducks, 
so to speak-here is a Governor who, in 
the dying days of his term-a lame 
duck, so to speak-attempts to make one 
of these important appointments. 

Mr. HATCH. Mr. President, will the 
Senator yield? 

Mr. LUCl\S. I yield. 
Mr. HATCH . . I think the Senator is 

mistaken. It was not in the dying days; 
it was in the first day of the new year. 

Mr. LUCAS. That is correct; it was in 
the first seconds, in reality, of the new 
year, instead of the dying days. 

Mr. President, I ask unanimous con
sent to insert in the R:&coRD at this point 
in my speech the yea-and-nay vote in 

. the Senate on the adopticn of the twen

. tieth amendment to the Constitution . . 

. There being no Qbjection, the vote was 
ordered to. be printed in the RECORD, as 
follows: 
~From CONGRESSIONAL RECORD Of January 6, 

1932, p. 1384] 

YEAS AND NAYS ON PASSAGE OF SENATE JOINT 
RESOLUTION 14 

Yeas, 63: Ashurst, Austin, Barbour, Bark~ 
ley, B!aine, Borah, Bratton, Brookhart. Bu
low, Byrnes, Capper, Caraway, Connally, 
Coolidge, Copeland, Costigan, Couzens, Cut
ting, Davis, Dickinson, Dill, Fess, · Fletcher; 
FTazier, George, Glenn, Gore, Hale, Harris, 
Hatfield, Hawes, Hayden, Hull, Johnson; 
Jones, · Kean, Kendrick, Keyes, La Follette, 
Lewis, Logan, McGill , McKellar, McNary, Mor
rison, Neely, Norbeck, Norris, Nye, Robinson 
of Arkansas, Robinson of Indiana, Sheppard, 
Shipstead, Steiwer, Thomas of Idaho, Thomas 
of Oklahoma, Tydings, Vandenberg, Wagner, 
Walsh of Massachusetts, Walsh of Montana , 
Wheeler, and White. 

Nays, 7: Dale, Goldsborough, Hebert, Met-
calf, Patt erson, Smith, and Watwn. . 

Not voting, 25: Bailey, Bankhead, Bing
ham, Black, Broussard, Bulkley, Carey, Glass, 
Harrison, Hastings, Howell, King, Mose5, 
Oddie, Pittman, Reed, Schall, Shortridge, 
Smoot, Stephens, Swanson, Townsend, Tram
mell, Walcott, and Waterman. 

Mr. LUCAS. Mr. President, I submit 
that another question of public policy is 
involved, a question which I consider far 
more serious and greater, from the 
standpoint of the public weal, than the 
proposition of public policy which has 
just been discussed. This question re
lates to the third appointment made by 
Governor Holt immediately after the 
hour of midnight on the morning of the 
13th of January, as well as the taking of 
the third oath by Governor Neely during 
that same split second. The question has 
been asked as to whether or not Homer 
Holt, as Governor, could make the ap
pointment of Mr. C. E. Martin before 
Senator Neely could take the oath. Upon 
this split second some Senators want to 
make a decision. It is at this point that 
I desire to consider and discuss the noc
turnal activities of . these two distin
guished gentleman from West Virginia 
on the night of January 12 and the 
morning of January 13. 

Equipped with split-second stop
watches, these men, one the outgoing 
Governor of a great Commonwealth, the 
other his successor, await the witching 
hour of midnight-that is when the 
ghosts will walk, the ghosts of West Vir
ginia's factional strife. 

This is statesmanship for you. This is 
the science of government. 

The midnight hour nears. Deter
mined that there be no advantage gained 
by the other due to a mistake in time, 
these learned and profound statesmen 
have their watches checked with the 
Naval Observatory time at Washington, 
D. C., right to a split second. 

Probably the hour of midnight, which 
is the close friend of sleep and silence, 
was never better known or recorded ih 
the hills of West Virginia th.an on this 
occasion. And, likely, the hills of West 
Virginia never witnessed a more lud~crous 
situation in the annals of its statehood . . 

Certainly the selecting of a Senator 
of the United States in the first second 
of the first minute of the witching hour 
of midnight by a stop watch is without 

· precedent. · 
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The contention of one is that his op
ponent is no longer-in fact, since the 
:how striking clock first struck-a Sen
ator but has yet to become Governor. 
So, he argues, he is the Governor and 
can, therefore, appoint someone to fill 
the Senate seat vacated at the first 
stroke of the still striking clock. Sen
ator Neely, taking no chances on the pre
vious oath made at 11:45, takes a third 
oath in the split seconds of the first 
minute immediately after the hour of 
midnight, and on this absurd situation, 
a situation which to I;Ie is as laughable as 
a comic-opera revolution, a Senator of 
the United States is to hold office. 

Mr. President, is there a United States 
Senator who believes it is sound public 
policy for incoming and outgoing Gov
ernors to split seconds at the hour of 
midnight so as to gain priority in the 
appointment of United States Senators 
to the greatest legislative hall in the 
United States? Are we going to say to 
the country that the United States Sen
ate effectively split a second, and upon 
that base an appointment? 

Ah, Senators, there are those who tell 
me that democracy should be stream
lined in the face of the totalitarian 
threat, but I did not know that we had 
gone so far in that direction that here
after Senators are to be seated by a 
split-second stop watch. 

Mr. President, I cannot believe that 
the majority of Senators will adopt such 
a ridiculous, absurd, and impracticable 
rule. :ro do so would lead to the road 
of chaos, confusion, bitterness, and dis
cord in the affairs of the States of this 
Union, just as we have witnessed confu
sion and bitterness in the attempted 
adoption of this rule in West Virginia. 
The Senate of the United States is too 
big to deal with such a picayunish and 
technical detail. We ought to adopt the 
rule laid down in the Minnesota case 
which says where an incoming officer 
qualifies and assumes his duties with 
ordinary dispatch on the first day of his 
term, all appointments and all other 
acts are retroactive in that they begin 
at the first moment of his first day, or we 
should follow the Carr against Wilson 
case. Both are sound doctrines; both are 
sane and sensible doctrines; this is only 
upon the theory that if you believe that 
Matthew Neely's resignation was not si
multaneous and instantaneous with his 
assuming his duties as Governor of his 
State. In addition to these questions of 

·public policy, I pose another question 
which deals with what I term fireside 
equity which I honestly feel the Senate 
of the United States has a right to take 
into consideration iii connection with 
making a decision in this matter. 

Section 4, article 6, chapter 6 of the 
Official Code of West Virginia provides 
as follows: 

Any person who has been, or may here
after be appointed by the Governor to any 
office or position of trust under the laws of 
this State, whether his tenure of office is 
fixed by law or not, may be removed by the 
Governor at his will and pleasure. In re
moving such officer, appointee, or employee 
it shall not be necessary for the Governor 
to assign any cause for such removal. 

The significance of this language is 
found in the fact that the people of 

West Virginia have not tied the hands 
of the incoming Governor insofar as 
State appointments are concerned. Ob
viously, the statute does not apply to the 
appointment of United States Senators 
because of the Federal Constitution; but 
does any Senator believe that had the 
power to ·legislate upon the question been 
lodged in the Legislature of West Vir
ginia they would have made an excep
tion to the rule insofar as appointments 
of United States Senators are con
cerned? Think of it, Senators. Every 
appointment to a State office made by 
Governor Holt can be nullified by Gov
ernor Neely with a stroke of the pen. 
No hearings need be held; no charges 
need be filed; no reason need be as
signed. By the enactment of this legis
lation the people, through their repre
sentatives, spoke with boldness and cer
tainty. They eliminated split seconds at 
the dead hour of midnight. They elim
inated high technicalities that can only 
be found by legalistic minds. They elim
inated long court hearings that are bur
densome, costly, and irritable. They 
were realistic about the necessity of such 
arbitrary power being lodged in the in
coming Governor. They knew such 
power was necessary for the efficient and 
orderly functioning of State government. 
And if my premise is correct, I respect
fully submit, in view of the division of 
legal minds upon this important ques
tion, that the Senate of the United 
States has a right and a duty to apply 
the rule of law which exists in West 
Virginia to the appointment of United 
States Senators. Certainly this would 
be in harmony with what the majority 
of the voters of West Virginia desire, and 
that, Mr. President, is a fact which can
not b~ successfully challenged nor care
lessly waived aside. 

Mr. President, in conclusion, I under
take to say that, in view of what the 
people of West Virginia said in the 
statute from which I have read, there 
was an intention upon the part of those 
who enacted the laws of West Virginia to 
see to it that the Gov.ernor had a free 
hand, a free reign in the selection of ap
pointees; and had the opportunity been 
presented under the law for them to have 
said who should have the power to ap
point a United States Senator, it is ob- · 
vious from the statute that that power 
would have been lodged in the incoming 
Governor and taken away from the out
going Governor. 

Mr. President, the law, thi equity, the 
facts, and the people of West Virginia, 
in my humble opinion, are all on the side 
of the position taken by Dr. Rosier, and 
I therefore am prepared to cast my vote 
for him as the one to fill the seat in the 
United States Senate created through 
the resignation of Mr. Neely. 

I now yield the floor. 
Mr. TUNNELL obtained the floor. 
Mr. HATCH. Mr. President, will the 

Senator yield? 
Mr. TUNNELL. I yield. 
Mr. HATCH. I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The Chief Clerk called the roll, and 

the following senators answered to their 
names: 

Adams 
Aiken 
Andrews 
Austin 
Bailey 
Ball 
Bankhead 
Barbour 
Barkley 
Bilbo 
Bone 
Brown 
Bulow 
Bunker 
Burton 
Butler 
Byrd 
Byrnes 
Capper 
Caraway 
Chandler 
Clark, Idaho 
Clark, Mo. 
Connally 
Danaher 
Davis 
Downey 

Ellender 
George 
Gerry 
Gillette 
Glass 
Green 
Guffey 
Gurney 
Hatch 
Hayden 
Herring 
Hill 
Holman 
Hughes 
Johnson, Calif. 
Johnson, Colo. 
Kilgore · 
La Follette 
Langer 
Lee 
Lucas 
McCarran 
McFr··land 
McNary 
Mead 
Murdock 
Murray 

Norris 
O'Mahoney 
Overton 
Pepper 
Radcliffe 
Reynolds 
Russell 
Schwartz 
Smathers 
Smith 
Spencer 
St ewart 
Taft 
Thomas, Idaho 
Thomas, Okla. 
Thomas, Utah 
Truman 
Tunnell 
Tydings 
Vandenberg 
Van Nuys 
Wallgren 
Wheeler 
White 
Wiley 
Willis 

The PRESIDING OFFICER <Mr. 
SPENCER in the chair). Eighty Senators 
having answered to their names, a 
quorum is present. 

Mr. TUNNELL. Mr. President, it is 
hardly with any idea · of changing the 
mind of any Senators but with an idea of 
at least answering some of the ques
tions which are asked from time to time 
in the debate that I shall attempt to ex
press my views. 

The question as to who is entitled to 
the junior senatorship from West Vir
ginia is one which should be determined 
according to the law and the very right -
of tlie matter, and not on opinions by 
partisan, factional, or personal advo
cates. The rights of Mr. Martin and Mr. 
Rosier should not be determined by par
tisan strategy. I · say that because I 
heard one Senator say within the last 3 
days that this was getting to be a politi
cal fight. 

These rights should not be determined 
by any dislike which certain persons may 
have for former Senators of the United 
States. I am constrained to say that 
because I heard one Senator say that, in 
his opinion, the decision of the question 
would be affected by certain notes found, 
I believe, in the desk of some Senator. It 
should not be determined by any appeal 
to religious prejudice; -it should not be 
determined by-any comments or conduct 
of any present or former official of the 
State of West Virginia. One of these 
gentlemen has a right to be declared by 
this body to be United States Senator 
from the State of West Virginia. That 
right is a positive one, and foreign con
siderations should not be permitted to 
enter into the determination of the 
question. 

Even today we have on the floor of 
the Senate heard an appeal to the Sena
tor from Illinois on the ground that per
haps if he should fail to vote the right 
way he might not have certain positions 
on committees if the present G<lvernor of 
West Virginia should return to the Sen
ate. I think every imaginable appeal to 
party politics, factional leanings, or per
sonal prejudice must have been made. I 
appeal to the Senate not to let this sort 
of appeal prevail in the determination of 
the membership of this great body. 

There are three questions which are 
primarily to be considered with reference 
to this contest. First, when did Senator 
Neely cease to be United States Senator? 
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Second, when did Governor Holt cease 
to be Governor of West Virginia? . Third, 
when did Governor Neely become Gov
ernor of West Virginia? 

It is the contention of the Rosier ad
vocates that all three of these events oc
curred simultaneously at midnight on 
January 12, 1941. 

During this debate there has been in
troduced into the time schedule of the 
American people a division of time which 
I have never before known. I have heard 
of the days of the week; I have heard of 
the months of the year; I have heard of 
the years; but now we are told that there 
is another section of time to be desig
nated as an interregnum. I had al
ways thought that I was born on the 2d 
of August. Perhaps I was not. Perhaps 
I was born during an interregnum. 
The argument in the Senate is that one 
of these appointments was made during 
an interregnum and not during Sun
day or Monday, the 12th or 13th of Jan
uary 1941. It is the first time I have 
ever heard of a division between Sunday 
and Monday during which something 
could happen. Is there a division be
tween Sunday and Monday, between the 
first and the second day of a month, be
tween any other numerals designating 
the days of the month, or between any 
other days of the week? It seems to me 
almost too absurd to require any answer. 
Yet in this most distinguished body I 
have heard that discussed by able men. 
I am wondering how we are to find out 
the length and the width and the depth 
and the extension of an interregnum, for, 
if the Senate decides there was an ap
pointment to a senatorship during an 
interregnum, the American people are 
entitled to know where it happened, 
when it was, and how long it lasted. 

Mr. CONNALLY. Mr. President, will 
the Senator yield? 

Mr. TUNNELL. I yield. 
Mr. CONNALLY. When gentlemen 

cross a line of longitude or latitude, how 
wide is it? 

Mr. TUNNELL. It is supposed to have 
no width, but I think there must be an 
interregnum. 

Mr. CONNALLY. There is a little ante
room somewhere between the two? 

Mr. TUNNELL. I think so. If I were 
going to argue this case from the stand
point of those who are taking the Martin 
side, I should say there must be an inter
reg:um. 

Mr. CONNALLY. When ships cross the 
Equator, quite a ceremony is observed. 
How wide is the Equator? 

Mr. TUNNELL. It has no width, as the 
Senator knows. Nor have the separations 
between units of time any width or extent. 

Mr. President, it is practically impos
sible to argue separately the three ques
tions which I have mentioned. The rea
sons for believing that Senator Neely 
ceased to be United States Senator at 
midnight on January 12 and, simultane
ously with such cessation, became Gov
ernor of West Virginia, are woven through 
and through with arguments as to when 
Governor Holt ceased to be Governor of 
West Virginia. Hence I have found it 
practically impossible to separate the 
answers to these three questions. How
ever, if Senator -Neely did cease to be 

United States Senator at midnight on 
January 12, and if he did become Gov
ernor at midnight on January 12, and if 
Governor Holt did cease to be Governor of 
West Virginia at midnight on January 12, 
Mr. Rosier is the only one who could be 
legally considered as the United States 
Senator from West Virginia. 

There are some other questions which 
have arisen in connection with the above
named questions. It is contended by the 
Martin advocates that a valid oath could 
not be administered to the incoming Gov
ernor of West Virginia before he ceased 
to be United States Senator. Again the 
question has been raised: If an oath was 
administered to Governor Neely prior to 
midnight on January 12, 1941, did the 
taking of such oath automatically vacate 
his holding the office of United States 
Senator? 

Another question on legal principle 
enters into the discussion of this ques
tion. It seems to have been conceded, 
however, by both the contending parties 
that no appointing power can make an 
appointment beginning after the ap
pointing power ceases to have the power 
of appointment. 

After all these matters have been de
termined the question finally arises as 
to whether the provision of the law of 
West Virginia for the filing of the oath 
is directory or mandatory, and on Fri
day we heard the argument of the dis
tinguished senior Senator from Ver
mont [Mr. AusTIN] that public policy 
demanded the seating of Mr. Martin. 
This seems to be the final argument 
based upon the supposition that should 
it be determined from every other stand
point that Martin is not entitled to be 
seated, yet public policy demands that he 
should be seated, I will take up that mat
ter at a little later stage in my argu
ment. 

I have helped to try a great many cases 
in court. It has always been my policy 
to believe that something which is con
ceded at the beginning of a hearing is 
out of the question. In our hearing-! 
say, "our"; I mean the Committee on · 
Privileges and E!ections-Mr. George B. 
Martin appeared before the committee 
and stated: 

Mr. Chairman and gentlemen of the com
mittee, I appear for Mr. Clarence E. Martin, 
one of the claimants. 

George Martin, on page 40 of the rec
ord, in discussing the question as to when 
the vacancy occurred, says: 

Now, that there was a vacancy in the 
United States Senate is perfectly clear; and 
that it occurred at midnight on January 12. 

There is a statement in the record by 
the attorney for Clarence Martin that 
this vacancy did beg~n at midnight 
on January 12. I have heard some of the 
distinguished gentlemen who have dis
cussed this quest~on try to distinguish 
between Sunday night midnight and mid
night. That is a little finer distinction 
than I have ever heard any other human 
being, lawyer or laymen, try to draw; that 
midnight, Sunday night, January the 12th 
is different from midnight, January 12, 
or the early morning of January 13, 
whichever one may choose to call it. 
As the Senator· from Texas [Mr. CoN-

NALLY] has just said, there is a line with
out width which separates 2 days; 1 be
gins contemporaneously with the ending 
of the other. 

There is an admission in the record 
and on the part of George Martin as to 
when this vacancy began. On page 25 
of the record, on the question as to the 
filing of the oath, when the chairman of 
the committee, the Senator from Texas 
said to Mr. George B. Martin as the at
torney for Mr. Clarence Martin: 

Do you claim that the actual filing of the 
oath with the secretary of state was neces
sary? 

Mr. George B. Martin said: 
I would not contend, Senator CoNNALLY, 

that it was a condition precedent. 

In other words, the attorney for Clar
ence Martin appeared before the com
mittee and placed in the record an ad
mission that the filing of the oath was 
not a condition precedent to Mr. Neely 
becoming Governor. I think Mr. Martin 
was entirely right. 

Then again, on page 29 of the record, 
we find this question by the Senator from 
Utah [Mr. MURDOCK]: 

May I ask this further question: I do not 
l:now whether this is a fact or not; but as
suming that Senator Neely took the oath of 
office prior to January 13, say on the 5th of 
January, or on the 20th of December, then 
banded his resignation, as he did, to the in
cumbent Governor to take effect at midnight 
on the 13th, then there would be nothing 
more for him to do, would there, to become 
the Governor of West Virginia? He bas 
taken the oath; he bas been certified as 
Governor, and his resignation has been ac
cept.ed by the incumbent. 

Mr. George B. Martin, attorney for 
Clarence Martin, said: 

Assuming validity of the oath taken, I 
should think he would automatically become 
Governor. 

No one today seems to deny that Sena
tor Neely could take the oath of office 
before midnight on January 12, or any 
time after he was declared elected Gov
ernor of West Virginia, but the conten
tion is that he thereby vacated his office 
as United States Senator. There was no 
such condition as that contemplated at 
this time. 

On page 41 of the record, ex-Governor 
Holt, who was speaking for Mr. Martin, 
testified for him and argued for him. I 
read: 

Senator MURDOCK. Well, is it your position 
that the taking of the oath-that is, that be 
could not have legally taken the oath prior 
to assuming the duties of Governor? 

Mr. HOLT. No, sir; that is not my position. 
I think be could have taken the oath at any 
time after the November election, but I do 
not think he could take the oath without 
first vacating his seat in the United States 
Senate. I do not think it would have been 
a legal oath had he taken the oath without 
vacating his seat in the United States Senate, 
because under the Const itution of the State 
of West Virginia the office of Senator of the 
United States and the office of Governor of 
West Virginia are wholly incompatible. 

Then, on page 41 of the record, the 
Senator from Illinois [Mr. LucAs] asked: 

The mere taking of the oath would not 
automatically cancel his seat in the United 
States Senate? 

Mr. HoLT. I do not think it would. 
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Thus: we see that at the beginning · or 

the hearing, and up to page 41 of the 
record, there was an admission that the 
filing of the oath was not compulsory. 
That is a part of the record. It is also 
a part of the record that the attorney 
for Mr. Martin has admitted that the 
mere taking of the oath would not be 
sufficient to vacate the office of United 
States Senator. At least, that was ad
mitted by Governor Holt, who was not 
only an ex-attorney general and an ex
Governor, but also one of the most ar
dent advocates of the seating of Clarence 
Martin. 

There is also an admission on the part 
of George B. Martin that, assuming that 
the oath was valid, Senator Neely would 
automatically become Governor-when? 
When would a man automatically be
come Governor? When his term begins. 
His term began on January 13, or at mid
night January 12, if one chooses to put 
it that way. It seems to me one of the 
most fallacious arguments I have ever 
heard advanced to say that midnight 
January 12 was meant to be and was in 
the term of Governor Holt. · Midnight 
is not in any particular person's term. 
It was the time when simultaneously 
Senator NEELY ceased to be Senator, and 
at that instant, at that second, or frac
tion of a second, whatever it may be 
called, Governor Neely became the Gov
etnor of West Virginia. 

Governor Neely, who was elected 
United States Senator by the people of 
West Virginia in 1937, and whose term 
would have · expired on January 2, 1943, 
was nominated by the Democratic Party 
of West Virginia and elected to the office 
of Governor at the general election on 
November 5, 1940. 

The Constitution of West Virginia pro
vides that the term of Governor shall 
begin on the Monday after the second 
Wednesday in January and shall con
tinue for a period of 4 years. The Mon
day after the second Wednesday in Jan
uary in 1941 was Monday, January 13, 
On January 11, 1941, there was re
ceived by Governor Holt, who at that 
time was Governor of West Virginia, a 
resignation from Senator Neely in the 
following language: 

I hereby respectfully tender you my resig
nation as a United States Senator from the 
State of West Virginia, to become effective 
at precisely 12 o'clock midnight on Sunday, 
the 12th of January 1941. 

Our friends say that that means some 
time Sunday, because he says Sunday. 
Suppose he had said "at midnight Janu
ary 13." Our friends would at once have 
said to us that midnight January 13 
would be 24 hours later. So there is no 
question about what was meant by Sun
day, January 12, at midnight. That was 
the termination of the day; and precisely 
at midnight was midnight of January 12. 
Homer A. Holt was not Governor at any 
time after midnight January 12; and I 
shall proceed to show that fact as I go 
along. 

Mr. CHANDLER. Mr. President, will 
the Senator yield for a question? 

Mr. TUNNELL. I yield for a question. 
Mr. CHANDLER. Who was Governor 

when the vacancy occurred? 

Mr. TUNNELL. When the vacancy oc-
curred Senator Neely became Governor, 
of course. There is no real arguinent to 
the contrary. I have not heard such an 
argument even from the Senator from 
Kentucky, except for the loud statement 
that it was during Governor Holt's term, 
but why or under what theory of reason
ing has not been shown to the Senate. 

Mr. CHANDLER. The Senator evi
dently did not listen. 

Mr. TUNNELL. The Senator has 
heard all the Senator from Kentucky 
has said, and he is still no more en
lightened on that question than he was. 
I think that is the condition of other 
Members of the Senate. 

Mr. CHANDLER. I shall have to 
say--

Mr. TUNNELL. Mr. President, I am 
not yielding further unless the Senator 
wishes to ask a question. I do not wish 
to have my argument broken up. 

It will be noted that this resignation 
was dated Friday, January 10, and de
livered on Saturday, January 11, pro
viding for the resignation to become 
effective at precisely 12 o'clock midnight 
on Sunday, the 12th of January, 1941. 
The contention of Governor Neely is 
that his resignation took effect at the 
end of the day, or 12 o'clock midnight 
on Sunday, Sunday being the day prior 
to Monday, the day on which Governor 
Neely was to assume the office of Gov
ernor of West Virginia. 

One will search the records of legal 
decisions in vain in an effort to find any 
such contention as has been advanced 
by those who are arguing the Martin 
side of this case. There are no court 
decisions which furnish any basis for 
such a division as is most loosely claimed 
here. 

In anticipation of assuming the office 
of Governor of West Virginia Senator 
Neely, at 11:35 p. m. on January 12, 
1941, took the oath of office as Governor 
of West Virginia. Inasmuch as this oath 
was considered, to a certain extent, to 
be conditional, Senator Neely took a fur
·ther oath as Governor in the proper 
manner at 11:45 p. m. on January 12, 
1941. 

It is pretty generally admitted that an 
officer has a right to resign and desig
nate the time when his resignation shall 
take effect. Therefore, as to the resigna
tion of Senator Neely, there would be no 
question as to the time when his resig
nation took effect were it not for two 
contentions of the opposition. 

The first of these contentions is that 
no fraction of a day can be considered 
in connection with the resignation, and 
that therefore the resignation of Sena
tor Neely, instead of taking effect at 12 
o'clock midnight on January 12, really 
took effect at 12 o'clock midnight on 
January 11, or the first part of the day 
instead of the last part of the day of 
January 12, when the resignation of 
Senator Neely was intended to take 
effect. 

One of the questions I heard asked on 
this floor was directed to the argument 
that, as a matter of fact, the resignation 
took effect on Saturday at 12 o'clock 
midnight instead of on Sunday at 12 
o'clock midnight. There is no Member of 

the Senate who does not know whd.t is 
meant by the expression "12 o'clock mid
night on Sunday, the 12th of January." 
The resignation of Senator Neely was ef
fective at 12 o'clock midnight, and the 
term of office of the preceding Governor 
expired at precisely midnight on January 
12. Fractions of days are recognized in 
many proceedings. It frequently becomes 
necessary to determine whether, in point 
of time, one event preceded or followed 
another. Especially is this true in prov
ing the successive steps of a case. 

The second contention which is put 
forward by the Martin advocates is that 
even though Governor Neely did take the 
oath of office prior to midnight on Jan
uary 12, he did not become Governor at 
midnight on January 12, for the reason 
that his oath of office was not filed on or 
before midnight on January 12, and 
therefore that Governor Neely had not 
qualified to assume the duties of the 
office of Governor. It appears that Gov
ernor Holt at that time believed that 
Governor Neely had qualified to become 
Governor of West Virginia as early as 12 
mi:mtes past 12 o'clock on the early 
morning of January 13. I call the Sen
ate's attention to the fact that up to page 
80 in the record of this case there is no 
evidence of knowledge on the part of ex
Governor Holt or those for whom he 
spoke that this oath or these oaths had 
been taken by Governor Neely prior to 
midnight. 

On page 35 of the record, Governor 
Holt testified regarding his willingness 
to turn over the keys of the office of 
Governor at about 10 or 15 minutes past 
12 in the early morning of January 13, 
by the following language: 

Yes; I had the keys. I was rather ex
pecting the Senator to come over and I was 
going to turn the keys over to him; but he 
did not come over. I stayed around, and 
there wa.s not anything going on, so I went 
on home. • • • 

Mr. GEORGE MARTIN. Do you have any 
knowledge of your successor splitting seconds? 

Mr. HoLT. I had only rumors. I had no 
knowledge, because I was not particularly 
desirous of retaining office. I was ready to 
get out at any time, and I had my keys ready 
to turn over and I would have been very 
glad to do that at any time he might have 
come over. I waited there, as I say, until 
about 10 or 15 minutes past 12. He did not 
come over and I went on home and went to 
bed. 

He is the Governor Holt who now con
tends that according to the laws of West 
Virginia, of which he had been both at
torney general and Governor, he was 
ready to turn over the keys to Governor 
Neely at 10 minutes past 12-when, as 
a matter of fact, this oath was not re
corded until 50 minutes past 12; so that 
at that time Governor Holt did not con
sider that the filing of the oath was nec
essary before Governor Neely colild as
sume the duties of the office, and no 
contention was made at that time as to 
such a proposition. But, as I say, at that 
time it was not known by those favoring 
the Martin candidacy that an oath had 
been administered to Senator Neely as 
Governor before 12 o'clock. 

George Martin says: 
- I would not contend, Senator CoNNALLY, 
that this was a condition precedent. 
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Governor Holt did not think it was a 

condition precedent, and George Martin 
did not think it was a condition prece
dent when he testified or took charge 
of the case of Clarence Martin. 

Prior to the time just referred to, 
Governor Holt on the lOth day of Janu
ary 1941, appointed Hon. Clarence E. 
Martin to be a Senator from the State 
of West Virginia in the Senate of the 
United States. On the 11th of January 
1941, Governor Holt again made an ap
pointment of Hon. Clarence E. Martin as 
Senator of the United States from the 
State of West Virginia. Again, on the 
13th day of January 1941, Governor Holt 
appointed the Honorable Clarence E. 
Martin of Martinsburg, to be Senator 
of the United States from the State of 
West Virginia. The first of these ap
pointments, being on the lOth of January, 
was made prior to the receipt by Gover
nor Holt of the resignation of Senator 
Neely. The Senator From Illinois [Mr. 
LucAs] has ably discussed that point. 

The second of these appointments, that 
of the 11th of January, was after Gover
nor Holt had received the resignation of 
Senator Neely; and the third was stated 
in the appointment to have been made 
"the first moment of this 13th day of 
January, in the year of our Lord one 
thousand nine hundred and forty-one." 
It was brought out in the hearing that 
they were then measuring the time which 
would be required to take the oath of 
governorship, in proportion to the time 
it would take Governor Holt to sign his 
name t'O the appointment of Clarence E. 
Martin. 

I am not one of those who believe that 
even three or four appointments or three 
or four oaths would affect this situation, 
to the detriment of either. The question; 
as has been so ably stated at different 
times during the debate, is whether Gov
ernor Holt at any time was Governor and 
made an appointment which was to take 
effect and did take effect during his term 
as Governor. 

On page 45 of the record, Governor 
Holt used the following language: 

I do not think-

This is with reference to accepting the 
resignation of Senator Neely-

I do not think any formal acceptance is 
.necessary. I think that all that I would need 
to know is, and I would regard it perhaps as 
my last official duty, to see that no inter
loper occupies the office of Governor of the 
State of West Virginia and when satisfac
tory evidence is presented before me that 
my successor has divested himself of his seat 
in the United States Senate and after hav
ing divested himself of his seat in the 
United States Senate and taken the oath 
required by law under the constitution of 
the State, the statute of West Virginia, then 
I think I had performed my duty and car
ried out my responsibilities, by turning over 
the keys of the office to my successor. 

Nc word is spoken there about there 
being any necessity for filing the oath 
before he could assume the duties of 
Governor. 
I do not think that I could have turned 
the keys of my office over to my successor 
without having had before me proper evi
.dence of some kind whether it be in the form 
of a resignation or otherwise, of his having 
divested himself of his seat in the United 

1 States Senate prior to his undertaking to 
I· take the oath of office as Governor of the 
, State of West Virginia. 

By the above statements it is apparent 
that Governor Holt believed that he 
should not turn over the keys of the 
office to Governor-elect Neely until he 
was satisfied that Governor Neely had 
qualified. As Governor Holt was ready 
to turn over the keys before he went 
home and went to bed in the early morn
ing of January 13, and as the oath of 
Governor Neely was not filed until 12: 50, 
or perhaps half an hour after Governor 
Holt had ~one home, it is apparent that 
Governor Holt did not at that time con
sider the filing of the oath as a necessary 
prior requirement to assuming the duties 
of the Governship of West Virginia. 

Not only is that true, but the very cir
cumstances of the case contradict such 
a contention. In a question as to this 
very situation it was asked by one of the 
debaters-! have forgotten for the mo
ment his name-if the Governor of West 
Virginia, according to the theory of the 
gentleman speaking, would, in order to 
qualify and proceed to act as Governor, 
have to leave the inaugural stand, go to 
the office of the secretary of state, and 
file such certificate after it was prepared. 
That is such a supposition as does not 
come within the lines of reason or com
mon sense. It seems to be generally con
ceded by the Martin advocates that Sen
ator Neely had the right to take the oath 
at any time after his election and prior 
to January 13, 1941. 

On page 43 of the record the following 
language is used by Governor Holt: 

Now, whether any other oath was taken I 
do not know; but I might say, Your Honor, 
that whether or not another oath was taken 
prior to midnight or after midnight, my posi
tion still is the same that whenever the oath 
was taken, be it early or late, it necessarily 
created a vacancy in the Senate of the United 
States, to which my appointee, the Honorable 
Clarence E. Martin, of Berkeley County, was 
immediately entitled to take his seat. 

The theory of those who make this 
statement-and there is no law for it; it 
is merely a conclusion not backed by 
any legal authority so far as I have 
heard-is that because two inconsistent 
offices cannot be held at the same time, 
a man cannot, prior to the time when 
he is to hold the second office, qualify for 
that office while still holding the first 
one. There appears to be no legal au
thority for that contention; I have heard 
none cited; and there is no reason why 
there should be, since a person should be 
in the position, as was done here, of qual
ifying for another office before someone 
else does and attempts to use the office 
for the benefit of a faction or of persons 
who have been, in the regular processes 
of democracy, defeated in their attempt 
to appoint the officer. 

Governor Holt's position is set out with 
reference to the oath of Governor of the 
State of West Virginia taken prior to 
January 13, 1941, in the following 
language: 

I do not care whether he takes it in the 
early part of November, or up here on the 
13th, in the middle of the day on the 13th, or 
when, he is not eligible to take the oath of 
office as Governor of the State of West Vir-

· ginia while he is still holding his seat in the 
United States Senate, because our constitu
tion makes these positions incompatible. 

The West Virginia Constitution does 
not make the taking of the oath for the 
Governorship incompatible with the 
holding of the office of Senator, and there 
is no authority to that effect in the 
record. 

I have found no authority sustaining 
the contention of Governor Holt and of 
Mr. Martin that the taking of an oath 
prior to January 13, 1941, would auto
matically vacate the office of Senator of 
the United States. The great weight of 
opinion seems to be that a person cannot 
exercise the duties of two incompatible 
offices simultaneously. I am of the opin
ion that the law does not prohibit the 
taking of qualifying steps for the future 
office while performing the duties of the 
prior one. 

Governor Holt, on page 41 of the 
record, states as follows: 

I think he could have taken the oath at 
any time after the November election; but I 
do not think he could take the oath without 
first vacating his seat in the United States 
Senate. I do not think it would have been 
a legal oath had he taken the oath, without 
vacating his seat in the United States Sen
ate, because under the constitution of the 
State of West Virginia the office of S~nator 
of the United States and the office of Gov
ernor of West Virginia are wholly incom
patible. 

It has been argued on this floor that 
certain statements were made by At
torney General Meadows which indicated 
that a person before he could qualify for 
Governor must dissociate himself from 
the office of senator. That matter was 
brought to the attention of Attorney 
General Meadows, and he said that, while 
he had used that expression, he did not 
believe such to be the case, and that his 
whole opinion would not bear out that 
construction; and, indeed, it will not. 

On page 41 of the record Mr. Holt, 
Governor Holt, or ex-Governor Holt was 
asked this question by the Senator from 
Illinois [Mr. LUCAS]: 

The mere taking of the oath would not au
tomatically cancel his seat in the United 
States Senate? 

Mr. HoLT. I do not think it would. 

Where is the contention? If that seat 
was not vacated by the taking of the 
oath, then at precisely midnight on Jan
uary 12 or pr·ecisely midnight the early 
morning of January 13 Governor Neely 
became Governor; there was no instant 
after midnight on the 13th or the morn
ing of the 13th or on the night of the 12th 
when Governor Hoi t was still Governor, 
and there was no instant before midnight 
or before he ceased to be Governor when 
there was a vacancy in the Senatorship 
from West Virginia. 

Thus it is apparent that those advocat
in[; the seating of the Honorable Clarence 
Martin in this case admit that an oath 
could have been taken before January 13, 
1941, but they deny the validity of that 
oath if Senator Neely did not vacate the 
office of Senator. Who will say that that 
vacated the office of Senatorship? Sena
tor Neely came into the Senate and was 
recognized as a Senator. He says that 
he performed the functions of a United 
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·states Senator until the end of the day. 
on January 12, and that he retained the 
pay for that time as United States Sena- · 
tor. There is no contention that he was 
paid or claimed any pay for any part of 
the 13th of January. 

The position taken by the Marti~ con
tingent is that if the oath was valid, the 
Senate seat had been vacated, and if the 
oath of Governor-elect Neely was valid, 
that the vacancy occurred, and had to 
occur, prior to the taking of this oath; 
hence the appointment of the Honorable 
Clarence Martin became effective during 
the administration of Governor Holt. 
This contention is made notwithstanding 
the fact that, according to the law of 
West Virginia, the Governor is permitted 
to take the oath at any time after his 
election and prior to the time of his 
a.Esuming the office. 

Mr. HATCH. Mr. President, will the 
Senator yield? 

Mr. TUNNELL. I yield. 
Mr. HATCH. The Senator uses the 

word "permitted." The laws of West Vir
ginia are even stronger than that. Do 
they not almost require the incoming of
ficial to take the oath before his term 
begins? 

Mr. TUNNELL. "On or before," but 
there is another law, which the Senator 
will recall, which provides in effect "at 
any rate before assuming the duties of 
his office," which causes me to say that he 
could take the oath at any time after the 
election and before assuming the duties 
of his office. 

Mr. HATCH. If the Senator will yield 
further, I make this observation, that, re
gardless of whether it is mandatory or 
permissive, in taking the oath before his 
term of office began Senator Neely was 
complying exactly with the laws of · his 
State. 

Mr. TUNNELL. Absolutely; and there 
is no contention that he was not. I con
cede the position taken by the Senator 
from Illinois [Mr. LucAs], whose argu
ment went to a situation assuming that 
there had been no oath. But there is no 
such situation. Prior to the time of the 
beginning of the term of Governor Neely, 
and at the time the vacancy occurred in 
the United States Senate, the necessary 
oath had been taken by Governor Neely; 
and no ground or excuse or reason has 
been advanced here, or at any time dur
ing this argument, for the statement that 
there was a split second or anything else, 
except the, as it seems to me, rather wide 
and peculiar argument that there is an 
interregnum between the 12th and the 
13th and that there is an interregnum 
betw'een Monday and Tuesday, because if 
that contention applies to this United 
States Senatorship it applies to every
thing else that occurs in the United 
States. However, since the law of West 
Virginia provides that the oath may be 
taken on or before January 12th, I am 
constrained to believe that an oath taken 
prior to the date when Governor Neely as
sumed the office of Governor was valid. 
George B. Martin, attorney for Clarence 
Martin, states on page 20 of the RECORD, 
as follows: 

Now that there was a vacancy in the United 
States Senate is perfectly clear; and that it 
occurred at midnight on January 12. 

I do not know how much plainer you 
can get it. There is the statement of 
the attorney for Clarence Martin, who 
says that it occurred at midnight. Wh~re 
is the disagreement? They agree w1th 
the Rosier people when they say that the 
vacancy occurred precisely at midnight; 
and it was admitted, and taken into the 
record as an admission of the attorney 
in this case for Clarence Martin, that 
the vacancy did occur at midnight on 
January 12. He goes on to say: 

There was necessarily an interim between 
the time his resignation took effect and the 
time he qualified as Governor. 

At that time he did not know that Gov
ernor Neely had qualified before mid
night; and it was not known until it was 
brought out, I believe, on page 80 of the 
record, that the qualifying oath had been 
taken prior to midnight. 

However, if Governor Neely ceased to 
be a United States Senator precisely at 
midnight on January 12 and had quali
fied by taking the oath as Governor, ac
cording to the Copstitution fJl the State 
of West Virginia, at 11:45 on January 12, 
then there was no time after Senator 
Neely ceased to be Senator when Gov
ernor Holt was still Governor and re
tained the appointing power. I think 
we are justified in accepting the state
ment ofthe attorney for Clarence Martin 
that such resignation became effective at 
midnight January 12, 1941. 

It was stated by the Rosier advocates 
that Governor Holt remained Governor 
of West Virginia until midnight, Jan
uary 12, 1941. However, at the time this 
hearing began the Martin advocates did 
not know that Governor Neely had taken 
the oath as Governor prior to midnight, 
January 12; and the basis of their con
tention at the beginning of the hearing 
in this case was that Governor Holt held 
the office as Governor until Governor 

· Neely qualified by taking the oath after 
mignight of January 12, or during the 
early minutes of January 13, 1941. There 
were various hints during the hearing as 
to a prior oath taken by Governor Neely. 
In other words, there were hints that at 
some time prior to midnight, January 12, 
1941, an oath had been administered to 
Senator Neely qualifying him to become 
Governor of West Virginia on January 
13. Until page 80 of the record in this 
case, that fact did not appear in the 
record. 

On page 80 of the record the following 
language is used: 

Senator TUNNELL. You were sworn in three 
times, were you not, Governor? 

Governor NEELY. Yes; I was. 
Senator TuNNELL. When did you take the 

second oath? 
Governor NEELY. I subscribed to three 

oaths. Two before 12 o'clock midnight, and 
one instantly after midnight. This one [in
dicating] is the first. It was executed at 
11 :35 p. m., January 12, 1941, and I wrote 
into it, after "so help me God," the following: 

This is the oath about which the state
ment was made on this floor that it was 
never in the record until some time when 
it was slipped in. Here it was not only 
at the hearing and in the hearing1 but it 
was pointed to and described in the 
he:aring, and it appears on page 80 of the 
record. 

"This oath ts ·taken with the intent that it 
shall become effective the instant after I am 
completely divested of my office as United 
States Senator by virtue of my tender of res
ignation of the said office of Senator to Gov: 
Homer A. Holt." 

Senator TuNNELL. What day was that? 
Governor NEELY. That was taken on the 

12th of January at 11:35 P. m. 
The CHAmMAN. That was the third oath; 

that is the one that was put on record? 
Governor NEELY. No; this is the third 

[indicating]. 
Senator LucAs. This is the third, but the 

first that was put on record. 
Governor NE::::LY. This is the third one, 

which is now shown of record, but it is really 
the first in point of time. 

Senator WILEY. Chronologically, this is the 
first one? 

Governor NEELY. That is true. 
Senator WILEY. Then there was one taken 

at a quarter of 12. 
Governor NEELY. Yes. 
Senator WILEY. And one instantly after 12 

on the 13th? 
Governor NEELY. That is right. 
Senator TuNNELL. Was there one the next 

day at noon? 
Governor NEELY. Yes; there was another at 

about noon on January 13. I thought that 
since the Governor had issued three appoint
ments I ought to take at least four oaths of 
office. 

Senator WILEY. You took one at the time of 
your inauguration; that was the fourth? 

Governor NEELY. Yes. 
Senator WILEY. That was all? 
Governor NEELY. Senator Wiley, that was 

all. 

After the evidence showing that Gov
ernor Neely had taken the oath on Janu
ary 12 was introduced, the Martin advo
cates devoted themselves to two lines of 
argument: First, that any oath taken on 
January 12 must have vacated the Sena
torship; secondly, that if such oath had 
·been taken it had to be filed in the office 
of the secretary of state before it became 
effective. The first of these contentions 
has been already discussed. The second 
contention as to filing the oath became 
immediately important; for if the filing 
of the oath is a prerequisite to assuming 
the duties of the governorship and such 
filing had not occurred at the time in 
question, there is furnished a very serious 
argument that Clarence Martin became 
Senator by virtue of the appointment of 
Governor Holt. This question was asked 
by the Senator from Texas [Mr. CoN
NALLY J, as appears on page 25 of the rec
ord in this case. The Senator from 
Texas addressed this question to George 
B. Martin, attorney for Clarence Martin: 

Do you claim that the actual filing of the 
oath with the secretary of state was neces
sary? 

Mr. GEORGE B. MARTIN. I WOUld not con
tend, Senator CoNNALLY, that that was a 
condition precedent. 

Senator CoNNALLY. That would be clearly 
an administerial act. When it was filed, it 
would go back to the original time of the 
taking of the oath. 

Mr. GEORGE B. MARTIN. That is probably 
merely directory. 

That is a statement made by the at
torney for Clarence Martin. The oath 
was actually filed at 12:50 a.m. January 
13, 1941. 

In State ex rei. Qualls et al. against 
Board of Education of Curry District, 
Putnam County, et al., it was held that 
according to the law governing the ap-
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~pointment of schooL commissioners at 
.that time, according.to section 9 of chap.
·ter 259 of the laws of West Virginia, if 
any person elected or appointed to an 
office fail to qualify within the time pre
scribed by law, the office shall be deemed 
vacant. However, as the West Virginia 
statute prescribes no time when this qual
ification shall be made, one is constrained 
to believe that a reasonable time is given 
to the otncial to file the oath, and that 
the provision is directory, as stated by 
George B. Martin on page 25 of the 
record, and as admitted on page 29 of the 
record by George B. Martin, in the fol
lowing language: 

Assuming validity of the oath taken, I 
should think he would automatically become 
Governor. 

Governor Neely, as appears on page 74 
of the record, stated as follows: 

Governor NEELY. Mr. Chairman, I submit 
that under the resignation which I placed 
in Governor Holt's hands, and for which he 
receipted many hours before the end of his 
term of office, and under my oath of office 
which has been written into the record, on 
the la.st stroke of 12 o'clock midnight, the 

. time in which my resignation as a Member 
of the United States Senate became effective, 
I became Governor of the State of West 
Virginia without the Intervention of an ln
·fl.nftesimal fraction of a second between the 
expiration of my office as Senator and the 
beginning of my rerm as Governor. The 
appointment that Governor Holt made could 
not take effect until after 12 o'clock, because 
my resignation was, by its terms, to take 
effect at precisely that time. 

On page 83 of the record, the follow
ing questions were asked and answered: 

Governor NEELY. I could not possibly have 
done that until Governor Holt's term had ex
pired at midnight. 

The CHAmMAN. That is the point that I 
am trying to clear up. You took it in antici
pation of 12 o'clock? 

Governor NEELY. That is quite true. 
The CHAIRMAN. That it WOUld then be ef

fective? 
Governor NEELY. Yes, sir. 
The CHAIRMAN. So I cannot see that there 

is any question of vacating the senatorship 
could possibly arise there, because your in
tention was to continue as Senator, and this 
other was merely preparatory to the stroke 
of the clock. 

Governor NEELY. That is correct. 
The CHAIRMAN. That is the reason? 
Governor NEELY. Yes. 
The CHAIRMAN. What I meant was, be

cause you took the oath at a quarter of 12, 
you did not take the view that you were 
assuming any duties until 12? 

Governor NEELY. None whatever; and I 
never turned my hand in connection with 
anything pertaining to the office of Governor 
until after midnight, January 12, 1941. 

Governor Holt, it appears on page 93 
of the record, stated as follows: 

Mr. HoLT. I do not know whether there 
could be such a thing as an anticipatory 
oath. Of course, one can take an oath in 
anticipation of entering upon an official duty 
thereafter; but in my humble opinion a man 
cannot take an official oath at any time, pro
spective or otherwise, until he is qualified 
to take the oath, and in my humble-opinion 

. a United States Senator is not qualified to 
take an official oath, the official oath, for the 
office of Governor of West Virginia, because 
our constitution says that the positions are 
incompatible. 

He not only fails to give any case in the 
State of West Virginia, but any case any-

where else, sustaining that position, that 
a person cannof qualify for a position 
which he will take at some future time 
without affecting the position then held; 
and in view of the fact that he was re:. 
quired to take the oath of office, by the 
law or the Constitution of West Virginia, 
before assuming his duties, and that he 
could take it any time before. 

On page 100 of the record it is shown 
that the Code of West Virginia, in sec
tion 1, article 2, chapter 6, provides that 
the State executive officers shall qualify 
on or before the first Monday after the 
second Wednesday of January next after 
their election. 

I now quote from the statement of 
Attorney General Meadows, which ap
pears on pages 104 and 105 of the hear
ings: 

There is another conclusive reason why 
none of the appointments attempted to be 
made by Hon. Homer A. Holt is valid. Sec
tion 21, article VIII, of the West Virginia 
Constitution declares that such parts of the 
common law not repugnant to the law of 
the State, shall be and continue the law of. 
the State until altered or repealed by the 
legiElature. In Shaw v. Monongahela Ry. Co . 
(100 W. Va. 368, 130 S. E. 461), it is said that 
"the constitution of this State declares that 
the common law shall continue to be the 
law until altered or repealed by the legisla
ture." Many other West Virginia cases 
recognize and apply this constitutional pro
vision. A well-settled rule of the common 
law forbids that an officer clothed with power 
of appointment to a public office shall fore
stall the rights and prerogatives of his suc
cessor by making a prospective appointment 
to fill an anticipated vacancy in an office the 
term of which cannot begin until after his 
own term and power to appoint have expired. 
State ex rel. Morris v. Sullivan (81 Ohio State 
79, 90 N. E. 146, 26 L. R. A. (N. S.) 514). 
Mechem's Public Offices and Otficers, section 
133, states: 

"A prospective appointment to fill an an
ticipated vacancy in a public office, made by 
the person or body which, as then consti
tuted, is empowered to fill the vacancy when 
it arises, is, in the absence of express law 
forbidding it, a legal appointment, and vests 
title to the otfice in the appointee. Thus 
where a public officer resigns his office to 
take effect at a future day, and his resigna
tion is accepted, the appointing power being, 
as then organized, authorized to fill the va
cancy when it shall occur, may appoint a 
successor, the appointment to take effect 
when the resignation becomes operative. 

"But the appointing power cannot forestall 
the rights and prerogatives of their own suc
cessors by appointing successors to the offi
ces expiring after their power to appoint has 
itself expired. 'It is plain,' says the court, 
'that an appointment thus made by an
ticipation has no other basis than expediency 
and convenience· and can only derive its bind
ing force and effect from the supposition that 
there will be no change of person and con
sequently, of will, on the part of the appoint
ing power between the date of the exercise 
of that power by anticipation and that of 
the necessity for the exercise of such power 
by the vacancy of the office.' " 

The court to which the author refers 15 the 
court of last resort of the State of Loulsiana, 
the case being that of Ivy v. Lusk (11 La. Ann. 
486). 

In 46 Corpus Juris, page 952, subject Offi.· 
cers, section 64, it is said: 

"But an officer clothed with power of ap
poi:ntment to a public office has no right to 
forestall the rights and prerogatives of his 
successor by making a prospective appoint
ment to fill an office; the term of· which 
cannot begin until his own term and power 
to appoint have expired." 

~his .stat~ment is supported by citations to 
cases decided by courts of last resort of the 
States of Alabama, Maine, Missouri, New 
York, and Ohio. 

In the case of Oberhaus v. State (173 Ala. 
483, 55 So. 898), the court says at page 902 
as the case is reported in 55 Southern Re
porter: 

"We have carefully examined the author!-
. ties on this proposition, and, as there' is no 
material conflict among them, it is not nec
essary to here reproduce their langur-tge or 
reasoning. They clearly settle the lflw to 
the effect that the appointing power can
not forestall the rights and prerogatives of 
its own successor by appointing successore to 
otficers whose official terms expire contempo
raneously with or after the expiration of the 
term of the appointing power." 

Many other authorities enunciating this 
principle might be cited. 

In a note appearing in 26 L. R. A. (N. S.), 
page 514, to the case of State ex rel. Morris v. 
Sullivan, supra, it is said that the state
ment in that case of the common-law rule 
relative to the power of an officer to make a 
prospective appointment is fully borne out 
by the authorities. 

Since the term of the Honorable Homer A. 
Holt as Governor of the State of West Vir
ginia expired at the instant you took the 
oath of office of Governor, and since we have 
no statute changing the rule of the common 
law, it is clear that the Honorable Homer A. 
Holt did not have authority to appoint a 
United States Senator for a term beginning 
at or after midnight of the 12th day of 
January 1941. 

The Senate of .tht United States is the 
judge of the election, returns, and quali
fication of its own Members. If the ques
tion be decided by the application of the 
laws of the State of West Virginia and the 
principles of the common law comprising a 
part of the laws of the State of West Virginia, 
we express with confidence the opinion that 
your appointee, the Honorable Joseph Rosier, 
is entitled to qualify as a Member of the 
Senate of the United States. 

If the apparent will of a majority of the 
voters of the State of West Virginia be an 
element to be 1.aken into consideration by 
the Senate of the United States in the course 
of the consideration of the contest between 
Mr. Martin and Mr. Rosier, we submit that 
such element operates in favor of your ap
pointee. It is well known that you and Hon. 
Homer A. Holt tn many respects entertain op-

. posing views of the wisdom of a number of 
political principles, and it is a fair infer• 
ence, we believe. 

On page 106 appears the following from 
the statement of Attorney General 
Meadows: 

Section 9, article 7, of the Constitution of 
Minnesota, is in part as follows: 

"The official year for the State of Min
nesota shall commence on the first Monday 
in January of each year, and all terms of 
office shall terminate at that time." 

In construing that constitutional provision, 
the case of State ex rel. Farrer v. Mcintosh. 
(109 Minn. 18, 122 N. W. 462) holds that the 
constitution contemplates that the new offi
cers shall have reasonable opportunity to 
qualify and assume the duties of office after 
the opening of business hours on that day, 
and in case of necessity may qualify at any 
time during the day, and that, strictly 
speaking, outgoing officers do not pass out 
of office until the close of the first day of the 
official year, unless their successors qualify 
at some time during the day; but such hold
ing over officers, pending the qualification of 
the new officials, are limited in jurisdiction on 
that day to the closing up of old business 
and to ma.trers .of. necessity, and that all 
business which naturally belongs to the first 
day of the official year is within the juris
diction of the incoming officials, although 
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there may be some delay during the day in 
qualifying and assuming official duties. 

On page 107 appears the following from 
the statement read by Mr. Meadows: 

. The day begins at 12 o'clock midnight, and 
the law does not recognize fractions of a day. 
State ex rel. Baxter v. Brown (22 Minn. 482), 
note in State v. Michel (78 Am. St. Rep. 364), 
It is fair to assume, however, that it was not 
intended by the framers of the Constitution 
that the change in office should take place 
at 12 o'clock midnight. The incoming offi
cers should have a seasonable and reasonable 
time at the beginning of the business por
tion of the first official day in which to 
qualify and assume their duties. Some un
foreseen circumstances might delay the op
portunity to qualify until the latter part 
of the day, but that fact should not result 
in depriving that day of the prestige ac
corded. to it by the Constitution. It is 
fairly to be inferred from the language of 
the section that, although the whole of the 
day belongs to the new official year, yet for 
convenience and to prevent an interregnum, 
the qualification of the new officer may take 
place at a convenient hour, according to 
the exigencies of the case. If any business at 
all be transacted on that day by the out
going board prior to the qualification of 
the new members, it should be confined to 
the closing up of pending matters or to mat
ters of necessity. All business which natu
rally pertains to the new official year is within 
the jurisdiction of the incoming board. 

Although the new members of the board 
did not qualify until after 1:30 p. m., Jan
uary 4, it does not follow that the old bo_ard 
were vested with authority in the meantime 
during that day to transact business which 
properly arose on the first day of the official 
year. There was no vacancy in the office of 
sheriff at 1:30 p. m. True, if Mr. Walsh had 
been living and had qualified during the 
morning of that day, then by virtue of such 
act his official year would have commenced 
and the old term would have expired, but 
the then incumbent was entitled to hold by 
virtue of his appointment until such time 
during the day as the successor was ap
pointed and qualified. No vacancy existed 
in the office of sheriff at 1:30 p. m. and 
could not exist during the day until the 
2-year vacancy was filled. 

The old board attempted to create a va
cancy by appointing respondent, but the act 
was an unwarranted assumption of author
ity. We are aware that as a general rule 
a board with continuing power has au
thority to anticipate the future and make 
appointments to take effect in the future; 
but such authority exists only where the 
vacancy occurs at a time when the board 
as then constituted is still vested with full 
legal authority, and we know of no case 
which holds that outgoing officers may en
croach upon the first day of the official 
year for the purpose of tying the hands 
of their successors in this manner. In the 
recent case of Manley v. Scott ((Minn.) 121 
N. W. 628) , the term of office of two of the 
five members of the board of commissioners 
of Hennepin County expired on the 4th of 
January at which time they were succeeded 
by two new members elected at the preced
ing election, and it was held that the so
called old board had authority on the 31st 
day of December to appoint a morgue keeper 
for the year to ccmmence on the 1st day of 
January, the term of his prior appointment 

. expiring on that day; but the case has no 
application here. 

"On the admitted facts before us, no 
vacancy existed on the 4th day of January 
which the outgoing board could legitimately 
fill, and hence their act in appointing re
spondent for the ensuing 2 years was futile, 
and the relator, having been legally ap
pointed and having qualified, 1S entitled to 
the relief prayed for.'• 

· The case, as you will see, involves the ap
pointment of a sheriff. It is true that the 
court calls attention to the fact that there 
was no vacancy in the office of sheriff at 
1:30 o'clock in the afternoon, the time at 
which the outgoing board of county com
missioners attempted to appoint the then 
incumbent sheriff for a new term, but the 
court does not rest its decision upon that 
point. The court makes the unqualified as
sertion that "if any business at all be trans
acted on that day by the outgoing board 
prior to the qualification of the new mem
bers, it should be confined to the closing up 
of pending matters, or to matters of neces
sity." 

The rushing to the statehouse to ap
point a man whose term would run in 
the term of Governor Neely and whose 
term would not and should not begin 

·during the term of Governor Holt was 
certainly not a matter of closing up busi
ness. 

Also, we further direct your particular at
tention to the following language used in the 
opinion: 

"We are aware that as a general rule a 
board with continuing power has authority 
to anticipate the future and make appoint
ments to take effect in the future; but such 
authority exists only where the vacancy oc
curs at a time when the board as then con
stituted is still vested with full legal au
thority, and we know of no case which holds 
that outgoing officers may encroach upon 
the first day of the official year for the pur
pose of tying the hands of their successors 
in this manner." 

The principles laid down in this case are 
particularly applicable to the attempted ap
pointment made by Hon. Homer A. Holt on 
January 13, 1941. 

On page 109 we find the following: 
Senator STEWART. You think that that 

would not be necessary? 
· Mr. MEADows. No, sir. 

Senator STEWART. As a part of his qua_lify
ing, to file that oath? 

Mr. MEADows. Emphatically, I do not. No, 
sir; I am confident of that. 

Senator STEWART. Is it customary in your 
State on occasions to take the oath in advance 
of the expiration of the term of your prede
cessor? 

Mr. MEADows. Senator, I would say that 
that has been done ever since our State has 
been established. 

Senator STEWART. So that is a custom? 
Mr. MEADows. Not particularly with the 

Governor-! do not say with any particular 
office--but especially in our counties numer
ous men holding office take their oath before 
their term begins. It is the custom to do it. 

Senator STEWART. Does your statute provide 
that they may take it at or before? 

Mr. MEADows. May take it on or before. 

Mr. Meadows, the attorney general of 
West Virginia, on page 111, testified as 
follows: 

The CHAIRMAN. Under your constitution 
you can take the oath on or before the date 
of the beginning of the term. 

Mr. MEADows. That is right, Senator. 
The CHAIRMAN. If an officer took that oath 

before the beginning of his term it would not 
have the effect of vacating the tenure of the 
term of his predecessor? 

Mr. MEADows. Most emphatically no, in my 
judgment. He takes the oath looking for
ward to assuming his duties. 

The CHAIRMAN. His term would still be the 
same? 

Mr. MEADows. He is merely qualifying him
self for those duties, Senator. 

The CHAIRMAN. Of course, this only relates 
to the governorship; it has nothing to do 
with his term as Senator. 

Mr. MEADOWS. NO, Sir, 

In the case of Taylor v. Johnson 048 
Ky. 649 and 147 S. W. 375) there is a 
great deal of illuminating language bear. 
ing upon the question as to whether an 
oath taken prior to the beginning of the 
term of office vacates the office then held 
by the person taking such oath. This 
decision is of particular importance for 
the reason that it is the only case cited 
which seems to bear directly upon the 
question as to the effect of the prior oath 
on the senatorial standing of Senator 
Neely. In other words, while it is ad
mitted that the taking of the oath of 
Governor by Senator Neely would not 
automatically vacate his office as Sena· 
tor, yet it is contended that the taking of 
such an oath was an indication that Sen· 
ator Neely had abandoned his member. 
ship in the United States Senate, and 
that the taking of the oath was proof of 
such abandonment. 

On page 129 of the record the language 
of the statute of West Virginia is quoted 
as being section 5 of article I of chapter 
6, as follows: 

The oaths required by section 3 of this 
article shall be taken after the person shall 
have been elected or appointed to the office 
and before the date of the beginning of the 
term. 

And again in the following language: 
Before the date of the beginning of tha 

term, if a regular term; but if to fill a vacancy. 
within 10 days from the date of the election 
or appointment; and in any event before 
entering into or discharging any of the duties 
of the office. 

In other words, it is contended that 
notwithstanding the fact that the stat· 
utes of West Virginia not only permit, 
but require, the taking of the oath be· 
fore the time of assuming the duties of 
the new office, he thereby vacated his 
office in the United States Senate; but 
no case is cited which will bear out such 
an interpretation. 

There is no hint in this language of 
the disqualification of Senator Neely be• 
tween the time of his taking his oath as 
Governor of West Virginia and the time 
when his term began. On page 131 of 
the record, Governor Neely admits that 
he exercised his prerogatives as a United 
States Senator until the end of the 12th 
day of January 1941, and no longer. The 
position of Governor Neely on this ques· 
tion is set out on page 135 of the record 
in the following language: 

Governor NEELY. Mr. Chairman, I hope 
that the committee will not forget that I 
did take my oath which was necessary to 
qualify me to become Governor of West 
Virginia at the proper time and at least 15 
minutes before my term of office as Governor 
could possibly begin and that that oath, 
having been taken at 12 o'clock midnight, 
on the 12th of January 1941, Governor Holt . 
automatically ceased to have any official 

' authority as chief executive of the State 
of West Virginia; and that under the oath 
that I took 15 minutes before 12 o'clock 
midnight, I automatically became vested 
with all the rights and powers of Governor 
of West Virginia the instant that Governor 
Holt's 'term ended, which was at 12 o'clock 
midnight, the exact time at which my resig
nation as Senator became effective, accord
ing to its terms. 

If my appointment of Dr. Rosier is not good 
and Governor Holt's appointment of Mr. 
Martin is good, then the Republican Governor 
of Dlinois can, if this should become a prece-
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dent, appoint every State officer in the last 
second of his term of office, so that the in
coming Democratic Governor, if they should 
have one, could not name a single official to 
aid him in administering his State's govern
mental affairs. 

The opinion of the Attorney General of 
West Virginia as to the filing of the oath 
is set out on page 137, in the following 
language: 

Mr. MEADows. That, Senator Martin, is true 
in this respect: The statute says that a cer
tificate of the oath shall be filed in the office 

. of the secretary of state. However, I think 
that ·is purely pro forma. It is more admin
istrative than anything else, and I think 
when he takes the oath, which is an oral 
oath, he is fully qualified to act as Governor. 
The oath which is filed in the office of the 
secretary of state, oftentimes, is not signed 
for 2 or 3 days, or maybe a week after you 
take the oral oath and, to my mind, under 
tL':! statutes of West Virginia, 1s purely a no
tice to the public that the oath has been 

. taken. 

Also on page 142, the attorney general's 
opinion as to the requirement of filing 
of the oath is set out: 

Mr. MEADOws. I do not see any particular 
necessity to it. That is my judgment. I 
think they should be filed in compliance with 
the law as a public notice, but as to affecting 
his .rights, I do not see that they are affected 
by either filing or not filing. 

On page 143 of the record George Mar-
. tin hints at a belief that the requirement 
as to filing of the oath is mandatory. 
On page 144 Attorney General Meadows 
again sets out his belief as to the con
struction of the statute requiring the fil
ing of the certificate of the oath. 

Section 1, article 2, chapter 6, of the 
code of West Virginia provides, among 
other things, that the State executives 
shall qualify on or before the first Mon
day after the second Wednesday of Jan
uary next after their election. Qualifi
cation of the Governor consists of his 
taking the oath of office in pursuance of 
the provisions of section 5, article 4, of 
the State constitution. Nowhere is it 
hinted in the law or constitution of West 
Virginia that the failure to file his oath 
would prevent the Governor from assum
ing the duties of his office. 

On pages 164 and 165 of the record the 
following language is used: 

There is another conclusive reason why 
none of the appointments attempted to be 
made by Han. Homer A. Holt is valid. Sec
tion 21, article VIll, of the West Virginia 
constitution declares that such parts of the 
common law not repugnant to the law of the 
State shall be and continue the law of the 
State until altered or repealed by the legis
lature. In Shaw v. Monongahela Railway Co. 
(100 W. Va. 369, 130 S. E. 461) it is said that 

. "The constitution of this State declares that 
· the common law shall continue to be the law ' 
until altered or repealed by the legislature." 
Many other West Virginia cases recognize and 

. apply this constitutional provision. A well-
settled rule of the common law forbids that 
an officer clothed with power to appoint to 

· a public office shall forestall the rights and 
prerogatives of his successor by making a 

· prospective appointment to fill an anticipated 
vacancy in an office the term of which can
not begin until after his own term and power 
to appoint have expired (State ex rel. Morris 

· v. S-:.:ll~van (81 Ohio, State 79, 90 N. E. 146, 
· 26 L. R. A. (N. S. 514)). · Mechem's Public 

Officzs and Officers, section 133, states: 

"A prospective appointment to fill an antici
pated vacancy in a public office made by the 
person or body which, as th!')n constituted, 
is empowered to fill the vacancy when it arises 
is, in the absence of express law forbidding it, 
a legal appointment, and vests title to the 
office in the appointee. Thus, where a pub
lic officer resigns his office to take effect at a 
future date, and his resignation is accepted, 
the appointing power being, as then organ
ized, authorized to fill the vacancy when it 
shall occur, may appoint a successor, the ap
pointment to take effect when the resigna
tion becomes operative. 

"But the appointing power cannot forestall 
the rights and prerogatives of their own suc
cessors by appointing successors to offices ex
piring after their power- to appoint has itself 
expired. 'It is plain,' says the court, 'that an 
appointment thus made by anticipation has 
no other basis than expediency and conven
ience, and can only derive its binding force 
and effect from the supposition that there 
will be no change of person and, consequently, 
of will, on the part of the appointing power 
between the date of the exercise of that power 
by anticipation and that of the necessity for 
the exercise of such power by the vacancy of 
the office.' " 

The court to which the author refers is 
the court of last resort of the State of Lou
isiana, the case being that of Ivy v. Lusk 
(11 La. Ann. 486). 

Governor Holt, on page 195 of the rec
ord, in the following language, calls at
tention to the fact that the word "qualify" 
is used in two different senses, by the 
following language: 

Mr. HoLT. Well, that had been modified a 
little bit with respect to this; for practical 
purposes I took that into consideration, Sen
ator. I might say that these words, Senator, 
that the word "qualify" or "qualified" is a 
little confusing in these matters because it 
is used in two distinct senses; it is used first 
with respect to the qualifications of an offi
cer in the sense of eligibility, and "qualify" 
or "qualified" is used in another sense with 
respect to the mechanics or the procedural 
steps in entering the office itself. A little 
confusion results there at times. 

Senator STEWART. You mean you do not 
think the taking of the oath is necessary to 
qualify? 

Mr. HOLT. Yes; I think it is necessary to 
qualify. 

Senator LucAs. But the word "qualify" is 
not used in connection with the taking of 
the oath? 

Mr. HoLT. Oh, yes; that is one of the appli
cations of the word; that is the procedural 
steps to qualify. 

On pages 216 and 217 of the record the 
following language is used: 

It is therefore apparent that under said 
section 5, article 1, chapter 6 of the code, 
above cited, that the Governor might well 
take his oath before the beginning of his 
term, or under section 1, article 2, chapter 
2, above cited, he could qualify by taking 
his oath on or before the first day of the be
ginning of his term of office. We are inclined 
to the view that if there should be any ap
parent confiict ·between these two provisions 
that said section 1, article 2, chapter 6, pro- , 
viding that the State executive officers shall 
qualify on or before the first day of their 
terms would govern, inasmuch as it deals 
specifically with the State executive officers, ' 
while the other statute is one of general ap
plication. However that may be, it is clear 

. that while the Governor may take the oath 
before the date of . the beginning of his term, 
it is obvious that he cannot by so doing cause , 

_ his term o! officeJ to commence prior to the 
: date fixed by the constitution. Such actio;n 
, merely places him in position to exercise the ' 

powers belonging to the office of Governor 
when the time fixed by the constitution for 
the beginning of his term arrives. (See 
Taylor v. Johnson (148 Ky. 375), cited in 
memorandum previously filed.) 

• 
(b) A consideration of the applicable stat

utes of the State of West Virginia will dispose. 
of the second question now under considera
tion. 

Section 3, article 1, chapter 6, of the Official 
Code of West Virginia, 1931, provides that 
(with certain exceptions not including the 
Governor) every person elected or appointed 
to any office in the State of West Virginia, 
before proceeding to exercise the authority or 
discharge the duties of such office, shall take 
the prescribed oath or affirmation. In other 
words, this section provides that the Governor 
shall take the oath of office before proceeding 
to exercise the authority or discharge the 
duties of the office of Governor. Section 6 of 
the same article directs the Governor to pro
cure and file in the office of secretary of state 
a certificate of his oath. Nothing is said as to 
when such certificate must be filed . 

Mr. CONNALLY. Mr. President, will 
the Senator yield? 

Mr. TUNNELL. I yield. 
Mr. CONNALLY. The Senator quoted 

the provision of the law requiring Mr. 
Neely to take an oath before beginning 
the duties of his office. Is the Senator 
aware that there is another statute, 
which requires that he take the oath be
fore the date of the beginning of his 
term? 

Mr. TUNNELL. Yes. I have quoted 
both statutes. There are two statutes, 
one of which says the oath must be taken 
before the beginning of the term, and the 
other that it must be taken on or before, 
or at any rate, before assuming the duties 
of the office. 

Mr. CONNALLY. Exactly. The sec
tion to which I refer is as follows: 

The oath required by section 3 of this article 
shall be taken after the person shall have been 
elected or appointed to the office and before 
the date of the beginning of the term .. 

Mr. TUNNELL. Yes; "before the date 
of the beginning of the term" is the 
language. 

Section 6 of the same article directs the 
Governor to procure and file in the office 
of the secretary of state a certificate of his 
oath. Nothing is said as to when such 
certificate must be filed. 

I continue to read from the language 
on pages 216 and 217 of the record: 

Section 7 of the same article provides that, 
with the exception of the members of the 
legislature of the State, no person elected or 
appointed to any office shall enter into the 
office, exercise any of the authority, or dis
charge any of the duties pertaining thereto, or 

. receive any compensation therefor, before 
taking the oath of office. 

There is no such provision as to . the 
filing of the oath, but section 7 does say 
that he may not take up the duties of 
his office · as Governor until he files the 
oath . . 

It is t,o be observed that, whUe·it is the duty 
of the Governor to take the oath, and he is 
instructed to file · a certificate of the same, 
there is no prohibition against his entering 
into the office and exercising the authority 
thereof prior to the time of the filing of the 
certificate of oath. 

That was the interpretation placed 
upon the statute by George Martin; attar-
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ney for Clarence Martin, as it appears in 
the record at the beginning of the 
hearing. 

The prohibition is as to his entering into 
the office and exercising the authority thereof 
before taking the oath. 

Section 4, article 2., chapter 6, of the Official 
Code .of West Virginia, 1931, provides that if 
any person elected or appointed to any office 
or position, of whom an official bond is re
quired, shall fail to give the bond within the 
time prescribed by law, the office or position 
shall be deemed vacant, and that any person 
who shall enter into or dicharge any of the 
duties pertaining to such office or position, 
before he shall have given the bond required 
by law, shall forfeit not less than $50 nor 
more "than $1,000. 

But no such language is used with ref
erence to the filing of the oath. 

On page 221 of the record the following 
language is used : 

The well-settled rule of the common law 
forbids that an officer clothed with power of 
appointment to a public office shall forestall 
the rights and prerogatives of his succe&sor by 
making a prospective appointment to fill an 
anticipated vacancy in an office the term of 
which cannot begin until after his own term 
and power to appoint have expired, State ex 
rel. Morris v. Sullivan (81 Ohio State 79, 90 
N. E. 146, 26 L. R. A. (N. S.) 514). 

In Mechem's Public Offices and Officers, sec-
tion 133, page 67, it is stated: · 

"But the appointing power cannot fore
stall the rights and prerogatives of their own 
successors by appointing successors, to of
fices expiring after their power to appoint 
has itself expired. 'It is plain,' says the court, 
'that an appointment thus made by anticipa
tion has no other basis than expediency and 
convenience, and can only derive its binding 
force and effect from the supposition that 
there will be no change of person and con
sequently, of will, on the part of the appoint
ing power between the date of the exercise of 
that power by anticipation and that of the 
necessity for the exercise of such power by the 
vacancy of the office.' " 

On page 236 of the record the following 
language is used: 

Code, chapter 6, article 1, section 3: 
"Except as provided in sections 1 and 2 of 

this article (Members of Congress and legis
lature) every person elected or appointed to 
any office in this State before proceeding to 
exercise the authority or discharge the duties 
of such office shall take the oath or affirma
tion prescribed in section 5 of article 4 of 
the constitution of this State." 

• 
Code, chapter 6, article 1, section 6: 
"Certificates of oaths • • • Certifi

cates of the oaths of all other officials shall 
be filed, recorded, and preserved in the office 
of the secretary of state. • • • 

"It shall be the duty of every person who 
takes an oath of office to procure and file in 
the proper office the certified copies of his 
certificate of oath as provided in this section." 

But there is no provision that he may 
not perform any of the duties of the 
office until this is done. 

Code, chapter 6, article 1, section 7: 
"No person elected or appointed to any 

office, civil or military, shall enter into the 
office, exerCise any of the authority, or dis
charge any of the duties pertaining thereto, 
or receive any compensation therefor, before 
taking the oath of office: Provided, That this 
section shall not apply to members of the 

· legislature of this State." 

On page 255 of the record we learn that 
prior to 1937 the oath of executive officers 
had to be taken prior to the first Monday 
after the second Wednesday in January. 

By the act of 1937, executive officers 
were permitted to qualify as late as the 
beginning of the term of office or just 
prior thereto. 

On pages 281 and 282 of the record, the 
following language is used: 

In Ballantyne v. Bower (Wyo. 99, p. 869) 
the court said in its opinion, page 873: 

"We are not to be understood as denying 
the right of one elected to an office to take 
the required oath and execute his bond, and 
deposit the same with the proper officer prior 
to the date when his term is to commence, or 
the time fixed by law for qualifying. We 
assume that may be done. But as qualifying 
acts tQ.ey do not become effective until the 
time fixed by law for their performance." 

So not only is there no law cited which 
contradicts the course taken by Senator 
Neely, but there is positive authority, and 
much of it, to the effect that he could do 
just what he did without vacating his 
office as United States Senator. 

Also see Kelley v. Woodlee (Tenn. 133, S. W. 
(2d) 473), wherein Senator STEWART, while 
holding the office of district attorney general, 
was elected to the United States Senate in 
November 1938. Without resigning from said 
prior office, Senator STEWART waited until the 
16th day of January 1939, after Congress had 
convened, to offer his credentials and be 
sworn in. The court held that no vacancy 
was created in the office of the district attor
ney general until Senator STEWART was re
ceived into the Senate, sworn, and entered 
upon the duties of that office on the 16th 
day of January 1939. 

In the Kentucky case of Taylor v. 
Johnson, reported in 148 Kentucky, 649, 
the following language is used, much of 
which was read by the Senator from 
Illinois [Mr. LucAs] this afternoon: 

These appeals present the same question 
and are heard together. The only contro
versy is one between Edward J. Taylor and 
Frank J. Johnson as to which of them suc
ceeded Joseph Coyne as a member of the 
Covington Board of Aldermen. Coyne was 
elected a member of the board at the elec
tion in 1910, for a term of 2 years. At the 
regular election in November 1911 he was 
elected city treasurer for a term of 4 years. 
On December 30, 1911 (the 31st being Sun
day), he took the oath of office as city treas
urer, executed bond for the faithful dis
charge of his duties, and designated the de
pository of city funds. Upon the afternoon 
of that day 'there was a called meeting of the 
board of aldermen. Coyne was present In the 
room at the time of the meeting, but, though 
he had been president of the board of alder
men, declined to call them together or to 
have anything to do with the proceedings, 
doubtless upon the idea that his qualification 
as treasurer, supra, had vacated his office as 
alderman. Thereupon the then mayor of 
Oovington appointed the appellant, Edward 
J. Taylor, as alderman to succeed Coyne. 
Taylor thereupon at once took the oath of 
his office, entered upon the discharge of his 
duties, and was confirmed by the council in 
the sense of a ratification of his appointment. 
The minutes of this meeting showing these 
steps were approved at the next meeting on 
January 5, 1912. 

On January 5, 1912, the new mayor of 
Covington, conceiving that the appointment 
of Taylor was void, appointed Frank J. John-

. son to succeed Coyne. Johnson thereupon 
took the oath of office and brought this pro
ceeding in mandamus to enforce his right to 
and the recognition of his right to hold the 
office. The circuit court sustained Johnson, 
and Taylor appeals here. 

The decision of this question depends upon 
the precise time at which Coyne vacated hls 
office, whether by voluntary act or by opera
tion of law. Certain constitutional and stat
utory provisions bear upon the determination 
of the question: Section 165 of the constitu
tion provides inter alia that "no person shall 
at the same time fill two municipal offices." 

Section 3744 of the Kentucky Statutes pro
vides that "the acceptance by one in office of 
another office or employment incompatible 
with the one he holds shall operate to vacate 
the first." 

Section 3746 of the Kentucky Statutes re
iterates the declaration of the constitution 
that no person shall at the same time fill two 
municipal offices. 

Section 1530 of the Kentucky Statutes pro
vides, among other things, that "all resigna
tions of office shall be tendered to the court 
or officer who is required to fill the vacancy. 
All such resignations shall be in writing.'' 

First. Had Coyne vacated his office by any 
voluntary act? Manifestly he had not re
signed it, because he .must needs resign in 
writing. Section 1530, Kentucky Statutes, 
Davis, Superintende:nt v. Conner (21 Ky. L. R., 
658). There is no pretense that he made any 
written resignation. 

Nor do we think that 1 day's nonoccupa
tion of the office of alderman by Coyne was 
sufficient to constitute an abandonment. In 
the case just cited, for instance, notwith
standing the fact that the officers had ver
bally resigned and for a few days had acted 
upon the assumption that they were out of 
office, yet because they had not resigned in 
writing they were held not to have vacated 
their offices. It is unnecessary for us to de
termine here whether or not an office, in 
view of the provisions of section 1530 of the 
statutes, can be abandoned by mere non
user or some act or set of acts short of a 
written resignation by the officeholder. 
That question in its broad or general sense 
is not before us. 

Second. Had Coyne done any act which, 
though not a voluntary vacation of the office 
of alderman, yet had the effect by opera
ti.on of law of vacating that office? The 
provision of section 3744 of the statute is 
that acceptance by one of an office incom
patible with one already held shall operate 
to va'cate the first. This statute but carries 
out the provision and spirit of sections 165 
of the constitution and 3746 of the statute, 
supra. On December 30, when Coyne took 
the oath of office and gave bond as treasurer 
he was not holding two municipal or in
compatible offices. He could not hold the 
office of treasurer until his term began on 
the first Monday in January. While his tak
ing the oath and executing the bond had 
qualified him to enter upon the discharge 
of the duties of the office of Treasurer he 
had not accepted that office within the mean
ing of the statute so as to operate to vacate 
his existent office of alderman. Until the 
time when he could legally enter upon the 
discharge of the duties of the new office, 
there was nothing in the spirit or letter of the 
law declaring that his preparation for enter
ing upon such new duties would vacate his 
former office. His taking the oath and exe
cuting the bond were but such preparation. 
Had the term of his new office then com
menced such qualifications would be the stat
utory acceptance such as would vacate the 
former office. That condition did not obtain 
here. 

Thus the Kentucky case is the only 
case which I have heard cited or which 
I have seen which exactly covers the sit
uation of the instant case. 

While the statute provides that the 
certificates of such oaths are to be filed 
in the office of the Secretary of State, 
and further places the duty of filing upon 
the officer who made the oath, yet no-
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where does it uppear in the statute that 
such filing has to be done before the 
officer is qualified to assume the duties of 
his office. 

I am, therefore, compelled to conclude 
that Senator Neely ceased to be United 
States Senator precisely at midnight on 
January 12, 1941, the time specified in 
his resignation. Second, I am compelled 
to conclude that Governor Holt ceased to 
be Governor of West Virginia precisely 
at midnight on January 12, 1941, Gover
nor Neely having prior to that time been 
elected and having taken the oath of 
office prior to midnight on January 12. 
Third, I conclude that Governor Neely 
became Governor of West Virginia pre
cisely at midnight on January 12, 1941, or 
at precisely the same moment at which 
he ceased to be United States Senator, 
and that there was no interregnum be
tween the term of office of Governor Holt 
and Governor Neely. Fourth, I also con
clude that the taking of the oath by 
Governor Neely prior to midnight on 
January 12 in no way affected the office 
of United States Senator which he held 
until the time specified in his resignation. 
And finally, I believe that the statute 
providing for the filing of the certificate 
of the oath of the Governor in the office 
of the Secretary of State is directory, and 
in no way prevented the assumption of 
the office of Governor by Governor Neely 
until such filing should occur. 

I also desire to discuss for a few min
utes the theory that public policy de
mands that Mr. Neely should not, as 
Governor, appoint his successor in the 
·United States Senate. 

Who should appoint the Senator? If 
Governor Neely could not and should 
not, according to public policy, who 
should? In this particular case, by a 
very large majority in the primaries-
for there is a State-wide primary in 
West Virginia-the Democrats of that 
State ·nominated Senator Neely to be 
Governor. Is there anything in the 
statutes or in the Constitution of West 
Virginia or of any other State, or of the 
United . States, which says that a person 
selected as Governor by the people of 
West Virginia shall not appoint a Sen
ator if he happens to have been, prior 
to becoming Governor and prior to the 
appointment, a United States Senator? 

I do not know of any such provision, 
and no such provision has been cited in 
the Senate. 

That , however, is not all. At the elec
tion, when the matter was placed before 
the people of the State of West Virginia, 
when it became a contest between the 
Republican candidate and the Demo
cratic candidate for Governor of West 
Virginia, the people of West Virginia by 
more than 100,000 majority said that 
Governor Neely should be their Gover
nor; arid of course one of the powers of 
Governor Neely, as was stated by both 
Republicans and Democrats, was the 
power to name the new United States 
Senator. The people of West Virginia 
voted on that question; and now a Sen
ator of the United states stands on this 
:floor and says that it is against public 
policy to let the people of West Virginia 
say who shall be the Governor who shall 
appoint the United States Senator. 
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I wonder what the position of our 
friend would have been had a Republican 
Governor been elected in West Virginia 
at;. that time, and had Senator Neely re
signed at just the same time and in the 
same way that he did. I wonder if the 
five members of the Committee on Privi
leges and Elections would have stated 
that the incoming Republican Governor 
of West Virginia should not have the 
power of appointment of a United States 
Senator. I wonder if the able United 
States Senator who made that argument 
on the :floor would have argued that the 
new Republican Governor of West Vir
ginia should not have the power. I think 
in that contention he would have had 
the support of the majority of the Demo
crats of this body. I believe they would 
have joined, as they are now doing, in a 
demand that the appointee of the incom
ing Governor should be seated in the 
Senate of the United States. I believe it 
is not only according to law and all prec
edents bearing upon the matter, but it 
is in keeping with common sense and the 
practic<i of the American people not to 
let the outgoing Governor seize the 
rights and prerogatives and powers of 
the incoming Governor, to the detriment 
of the State. 

But we are told that it is against public 
policy for the people of West Virginia to 
have this right, and, therefore, that the 
Senate of the United States should name 
the man who is thus backed and thus ap
pointed by the outgoing Governor, and 
not by the incoming Governor. I re
member a story which fairly well illus
trates that position, and I shall tell it, and 
then conclude. 

In our county we had a contest over a 
will, and the will was set aside. After 
the woman had deliberately written her 
will and executed it in the proper way, 
it was set aside. The matter, of course, 
was discussed on the public streets. One 
fellow said, "Well, I don't think there 
ought to be any wills written. I think 
when a man dies there ought to be a 
public meeting, and at that time his 
property should be disposed of." That 
seems to be the argument of our friends 
who are taking the Martin side-that 
there should not be any appointment by 
the Governor of West Virginia, but that 
there should be a meeting of the United 
States Senate, and that the man who 
was selected as tlie candidate for Gov
ernor by the majority party of West Vir
ginia should not have the power to make 
that appointment; that after the people 
of West Virginia by more than 100,000 
majority had endorsed him for Gov-

. ern or, he should not be Governor of 
West Virginia, but that there should be 
a meeting of the Senate, and that the 
Senate should set aside the will of the 
people of West Virginia, and that that is 
according to public policy. 

I do not believe the Senate will decide 
that public policy goes that far in set
ting aside and nullifying the will of the 
people of the State of West Virginia. 

Mr. HATCH. Mr. President--
Mr. BARKLEY. Mr. President, I think 

the Senator from New Mexico ought to 
have a quorum present when he makes 
his address. 

Mr. HATCH. So far as my own 
wishes are concerned, I would much 
rather speak tomorrow. 

Mr. BARKLEY. Let me see if we can 
arrive at some agreement about a time 
to vote tomorrow. I have been trying to 
arrange an agreement to reach a termi
nation of this. contest, and a vote on it, 
sometime tomorrow. I do not want to 
shut o:ti an argument by any Senator who 
wants to make a speech on either s:de, 
but it has been generally understood 
that we would vote tomorrow. If we 
could reach an understanding as to the 
hour, I think it would be more satisfac
tory than having to be uncertain about 
it. 

Under the rules, in order to fix a time 
for a final vote on a proposition, it is nec
essary to have a quorum call, but I think 
we might waive that requirement in this 
particular instance. 

The PRESIDING OFFICER (Mr. SPEN
CER in the chair). A quorum call is re
quired only in the case of a bill or joint 
resolution. 

Mr. BARKLEY. Then a quorum call 
is not required in this situation. I in
quire of the Senator from New Mexico 
how long his remarks will take. 

Mr. HATCH. It is my present inten
tion to speak very briefly. 

Mr. BARKLEY. I inquire of my col
league [Mr. CHANDLER] how many more 
speeches there will be on his side, and 
probably how long they will take. 

Mr. CHANDLER. Mr. President, I un
derstand that the Senator from Idaho 
[Mr. CLARK] desires to speak-not very 
long, but he wants to have an opportu
nity to be heard. The Senator from Wis
consin [Mr. WILEY] indicated that he 
would like to speak for 15 minutes. I 
understand that the Senator from 
Georgia [Mr. GEORGE] desires to be heard 
briefly. 

Mr. HATCH. Mr. President, Will the 
Senator yield? 

Mr. BARKLEY. I will. 
Mr. HATCH. I stated to the Senator 

that it was my intention to speak briefly. 
That is true. None of us knows, however, 
in speaking, how many interruptions will 
be made. 

Mr. BARKLEY. I realize that. That 
is always under the control of the speak
er who has the floor, however. He may 
be interrupted or not, as he sees fit. 

Mr. HATCH. If any Senator should 
want to ask me a question that was per
tinent or that would throw any light on 
the issue, I feel that I should yield for 
that purpose. · 

Mr. BARKLEY. We all like to yield 
to our colleagues; and I think we have 
to take that condition into consideration. 
Four o'clock, or even five o'clock, would 
suit me as an hour for voting. 

Mr. CHANDLER. Mr. President, if 
my colleague will yield to me for a mo
ment, I am certain that the Senator 
from New Mexico will yield freely; but 
that has not been the case. If he is 
not going to yield, and will announce it, 
we can accept that definitely as the 
situation. 

Mr. BARKLEY. That would not af
fect the time for voting. 

Mr. CHANDLER. That is true; but if 
the Senator knows how long he is going 
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to speak without yielding, it will .assist 
us in fixing a time. 

Mr. HATCH. Mr. President, evident..: 
ly the Senator from Kentucky did not 
understand what I said. I said I should 
be glad to yield to any pertinent ques
tion that would throw any light upon the 
issue. 

Mr. CHANDLER. I knew that. I 
knew that the Senator from New Mex
ico would not shut off any Senator who 
thought he had any light to shed on the 
matter. · I kntw that; but that is not 
the way the debate has been conducted 
on the Senator's side. 
· Mr. McNARY. Mr. President, I have 
no objection to setting an hour to vote 
tomorrow; indeed, I much favor the pro
posal. I hope we may have it as early 
as possible. In view of the statement 
that two or three Senators desire to speak, 
I think probably th~re should be a divi
sion of the t ime in order to avoid any 
confusion or disappdintment tomorrow. 

Mr. BARKLEY. I will say to the Sena
tor from Oregon that I do not think 
there will be any t rouble about it. It is 
satisfactory to me to have a division of 
time. 

Mr. McNARY. The only reason why I 
make that suggestion is because the two 
or three Senators who have been men
tioned as desiring to speak tomorrow are 
absent at this time. Inasmuch as their 
names have been mentioned, I hope we 
may set a date and hour that will suit 
their convenience, and will enable them 
to speak tomorrow for the time they may 
desire to speak. 

Mr. BARKLEY. Of course, we can vote 
before the time we agree on if we "run 
out of soap." 
. I ask unanimous ~onsent that" at not 
later than 5 o'clock p. m. tomorrow the 
Senate proceed to vote without further 
debate on the pending resolution and the 
substitute therefor. 

Mr. CHANDLER. Mr. President, re
serving the right to object, I will agree to 
that proposal if the majority floor leader 
.will agree to have one-half the time al
lotted to one side and the other half 
allotted to the other side, to be controlled 
as we agree. 

Mr. BARKLEY. I have no objection 
to that; but the trouble about it is that 
when a certain amount of t ime is al
lotted, half of it to be used by one side 
and half by the other, each side feels 
almost obligated to occupy the full time 
assigned to it; and, if that were the case, 
we would not vote until 5 o'clock. 

Mr. CHANDLER. There will be no at
tempt on our part to use all the time, 
unless it is necessary. 

Mr. BARKLEY. I understand. 
Mr. CHANDLER. I am anxious that 

we reach r. vote as soon as possible, but I 
do not care to agree when I know that 
the Senator from Wisconsin [Mr. WILEY] 
wishes to speak, as well as the Senator 
from Idaho [Mr. CLARK] and the Senator 
from Georgia [Mr. GEORGE]. 

Mr. BARKLEY. I ask unanimous con
sent that at not later than 5 o'clock to
morrow the Senate proceed to vote on 
the pending resolution and any motion 
relating thereto. or substitute therefor to 
.final conclusion without further debate; 
·and that the time occupied in debate be . 

equally divided between the proponents 
and the opponents of the majority report, 
the time to be controlled in behalf of the 
majority report of the committee by bhe 
Senator from Texas [Mr." CONNALLY] and 
of those opposed by my colleague the 
junior Senator from Kentucky [Mr. 
CHANDLER]. 

Mr. McNARY. Mr. President, I think 
that is a fair proposal, and I have no 
objection. 

Mr. NORRIS. Mr. President, the only 
possible objection I have is that past ex
perience has shown that that kind of an 
agreement is usually very unsatisfactory. 
· Mr. McNARY. The time is to be di
vided equally between the two sides. 
· Mr. NORRIS. That is true, and that 
is fair, but that might mean that there 
would be only two speeches. It seems to 
me it would be much more satisfactory if 
the unanimous consent agreement pro
vided for an hour after which the time 
of any Senator would be limited. If after 
3 o'clock the time of any Senator were 
limited, I should not object, even if it 
were to 5 minutes, but to put it within the 
power of one Senator to take all the t ime, 
or, as under the proposal, to take half 
the time, is not fair to the Senate, and 
from past experience we know that in 
dozens of cases -that sort of condition has 
arisen; indeed, it has been quite general. 

Mr. BARKLEY. Of course, there is 
more of a hardship when we are consid
ering a bill and amendments are to be 
considered than in a situation such as 
the present one. 

Mr. NORRIS. I realize that, and I 
think it is a very simple question; but the 
Senator knows the length of the speeches 
which have been made, addresses of 3 or 
.4 hours on · a side, and if the agreement 
he suggests were entered into by the 
Senate, probably it would not mean just 
·one speech on a side, but it could very 
easily mean that there would not be more 
than two on a side. 

Mr. BARKLEY. The difficulty about 
fixing a limitation in this agreement 
along toward the middle of the afternoon 
is that someone representing the major
ity of the committee may wish to con
clude the argument, which he would be 
entitled to do, before a vote was taken. 

Mr. NORRIS. I understand that. 
Mr. BARKLEY. It might not be pos

sible to fix a limitation of 5 or 10 or even 
15 minutes on debate from 3 o'clock on. 

Mr. NORRIS. I am so anxious to see 
this matter concluded that I am not dis
posed to object. 

Mr. BARKLEY. I do not believe there 
would be much danger that one Senator 
or two Senators would occupy all the · 
time on either side. 

Mr. NORRIS. We always believe that, 
and then it happens. I shall not object 
to the agreement, but I call attention to 
the fact that I have heard Senators by 
the dozen say, after we had agreed on a 
time to vote on a particular measure, that 
they had wanted to speak, but got no 
opportunity because some other Senator 
was recognized who occupied all the time, 
and that they never again would agree 
to an agreement of that kind. I think 
I myself have made such a statement. 
.. Mr. BARKLEY. I think that Senators 
who wish to speak can· rely on the Sen-

ators who control the time on each side 
to parcel out the time fairly. · As a mat':' 
ter of fact, I believe that most Senators 
would like to get to a vote even before 
5 o'clock. Most of those with whom I 
have talked and who desire to speak have 
suggested that we vote at as early an 
hour as possible. 

Mr. NORRIS. The . Senator from 
Texas is to control the time on one side 
and the Senator from Kentucky on the 
other. If we could have an understand
ing that they would not yield all the time 
to any one Senator--

Mr. CONNALLY. I will say to the Sen
ator from Nebraska that, so far as I am 
concerned, anyone who applies represent
ing my side of this issue will certainly be 
considered. I shall not yield to any one 
Senator all the time, if more than one 
wishes to speak. Of course, I could not 
promise in advance how much time I 
would give to a Senator. 

Mr. NORRIS. I understand that. 
Mr. CONNALLY. If I yield 10 minutes 

to a Senator, when the 10-minute period 
is up he will have to stop. 

Mr. NORRIS. Yes; unless the Senator 
yields him more time. 

Mr. CONNALLY. Of course, but I 
would be fair. 

Mr. NORRIS. That would be satis
factory to me. 

Mr. CHANDLER. I make the same 
assurance. 

Mr. NORRIS. Then I have no ob-
Jection. . . 

The- PRESIDING OFFICER. Is there 
objection to the request of the Senator 
from Kentucky? The Chair hears nonet 
and it is so ordered. 

Mr. CONNALLY. The understanding 
is, then, that, beginning tomorrow, there 
will be no intervening business? 

Mr. BARKLEY. There will tie no inter
vening business. We will meet at 12 
o'clock, and have practically 2% hours on 
each side. . 

Mr. CONNALLY. There might be a 
few minutes difference. 

Mr. -BARKLEY. There may be a little 
less time. We cannot whittle it down to 
a gnat's eye. 

Mr. HATCH. Mr. President, will the 
Senator yield? 

Mr. BARKLEY. I yield. 
Mr. HATCH. May I have the atten

tion of the junior Senator from Ken
tucky at this time? In view of the fact 
that our time is to be limited tomorrow 
I wish to put into the RECORD now tw~ 
letters written to me by the clerk of the 
Committee on Privileges and Elections 
concerning the insertion of certain ma
terial in the record of the hearings and 
in the galley proofs of those hearings. 
There was some question about one let
ter from a judge, or an oath preceding 
.the date, or something. I have here the 
letters written to me by the clerk of the 
committee, which set forth in items all 
those things which were included in the 
record. The letters were written before 
the printed record was made. I instructed 
.the clerk to go ahead and have thos.e 
things inserted. I will say to the junior 
Senator from Kentucky that the clerk 
did not know where the documents to 
which the Senator referred came from. 
Both sides brought to him at different 
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times numerous documents, and he could 
not keep an accurate account of where 
they came from. So he did include them, 
but before they were printed he called 
the matter to my attention. The chair
man of the committee at that time was 
busy in the Committee on Foreign Rela
tions, and I instructed the clerk to put 
those matters into the record, and all 
other documents which might shed any 
light whatsoever upon this issue. I 
should like to have the letters printed in 
the RECORD at this time. I do not wish 
to take time tomorrow to discuss them. 

Mr. CHANDLER. Mr. President, will 
the Senator yield? 

Mr. BARKLEY. I yield. 
Mr. CHANDLER. The Senator under

stands that those things were not re
ferred to in the open hearings, and the 
Senator will recall that I came to him 
and told him that mysteriously in some 
way these matters had shown up in the 
record, and I asked the clerk about it, 
and he said he did not know how they 
got into the record. Of course, I did not 
feel that anything should be in the rec
ord unless it were identified by someone 
and that a proper request be made for 
insertion of the matter in the record. 

Mr. HATCH. Both sides did the same 
thing. 

Mr. CHANDLER. I did not know 
that, and I did not know that anyone 
authorized the insertion of this matter. 

Mr. HATCH. It was important that 
these things be included in the record. 
It makes it better to have them in the 
record. 

Mr. CHANDLER. In view of the state
ment of the Senator from New Mexico, 
it is all right with me. I told the Sena
tor they were in the record, and I did 
not know how they got there. 

Mr. HATCH. I wanted the Sanator to 
know that the clerk of the committee 
acted on my instructions. I think I was 
right, and I think the clerk did right, 
and I am glad the matters are in the 
record. 

The PRESIDING OFFICER. Without 
objection, the letters will be printed in 
the RECORD at this point. 

The letters are as follows: 
WASHINGTON, D. C., Febr'I.Lary 25, 1941. 

Hon. CARL A. HATCH, 
Uni ted States Senator, Washington, D. C. 

DEAR SENATOR HATCH: In a conference to
day with Judge Clarence E. Martin, of Mar
tinsburg, W. Va., one of the two applicants 
for the Eeat in the United States Senate from 
West Vb·ginia, I advised him that the follow
ing matters would be brought to the atten
tion of the committee with respect to the 
galley proofs of the record supplied each 
member of the Senate Committee on Privi
leges and Elections and interested parties in 
what has been referred to as the West Vir
ginia case, to wit: 

In galley 14, after the words: "Mr. Clarence 
E. Martin. That is right,.", Judge Martin calls 
attention to the omission of an additional 
statement he made immediately: "The elec
tion or appointment is all the State can do.", 
with the request that same be inserted. 

In the body of the following referred-to 
galleys, Judge Martin calls attention to an 
agreement for elimination of certain por
tions of the record which he identifies as 
beginning on galley 26 after the words: 
"Senator HATCH. The committee will come to 
order. • • ", including the remainder of 

page or galley 26, all of galley· 27, and that · 
portion of galley 28 to and including the last 
parenthetical mark thereon. 

On galley 4.4 appear the words: "Because 
Mr. Martin seems to think that my feeling 
toward him is because of this voting business 
alone. Indeed that is not it at all." In an 
agreement, a copy of which Judge Martin had 
in his possession and another copy of which 
was handed to me for the committee files, 
with respect to expunging certain parts of 
the record, there appears to be provision for 
elimination of the above-quoted words and 

· their inclusion in the gal)ey proofs is evi
dently an error of the clerk. 

Respectfully submitted. 
RAYMOND BARNETT, Clerk. 

WASHINGTON, D. C., February 25, 1941. 
Hon. CARL A. HATCH, 

United States Senator, Washington, D. C. 
DEAR SENATOR HATCH: With respect to the 

galley proofs supplied each member of the 
Senate Committee on Privileges and Elec
tions in what is known as the pending West 
Virginia case, allow me to call attention to 
the following items with a subsequent ex
planation as to their insertion; to wit, on 
galleys 2 MC and 3 MC, as follows: 

1. The appointment by Governor Holt on 
January 10, 1941. 

2. The certification of January 10, 1941. 
3. The appointment by Governor Holt on 

January 11, 1941. 
4. The certification of January 11. 1941. 
5. The appointment by Governor Holt on 

January 13, 1941. 
6. The certification of January 13, 1941. 
7. The message to Hon. John N. Garner of 

January 13, 1941. 
Explanation of insertion of the above

numbered seven items: Same were referred 
to the committee and were inserted by the 
Clerk in the hope they would be helpful for 
reference at the beginning of the record. 
However, I thought the circumstances should 
be called to the attention of the committee 
for consideration with respect to whether or 
not they should be includ~d in the perma
nent print. 

8. Oath of Governor Neely at 11:35 p. m., 
January 12, 1941. 

9. Oath of Governor Neely at 11:45 p. m., 
January 12, 1941. 

10. Oath of Governor Neely at 12 o'clock 
midnight, January 12, 1941. 

Explanation of insertion of the above
numbered .items 8, 9, and 10: After delivery 
of the ·transcript to the clerk by the official 
reporter, the committee is aware that same 
was delivered to various interested parties for 
revision and came back into the hands of 
the clerk with sundry changes, eliminations, 
or insertions. In the course of these pro
ceedings, there came into the possession of 
the clerk in the manner above referred to 
the said items 8, 9, and 10. In preparing the 
copy for the printer, in the best sequence 
he could conceive inserted said items 8, 9, 
and 10, in the belief they might be helpful 
for reference near the beginning of the record 
and these circumstances are recited as in 
connection with items numbered 1 to 7, in
clusive. 

11. {Galley 4 MC), Resignation of Senator 
Neely January 12, 1941. 

Explanation of insertion of said item No. 
11: Same was referred to the committee and 
was inserted by the clerk for the reasons 
cited with respect to items 1 to 7, inclusive. 
In connection with the committee's consid
eration of contents of the permanent print, 
the sequence, in event it is so included, 
would probably be better immediately after 
item 7, with item 12, hereinafter set forth 
immediately following. 

12. Appointment by Governor Neely Jan
uary 13, 1941. 

Explanation of insertion of said item No. 
11: Same as with respect to items 1 to 7, 
inclusive. · 

Respectfully submitted. 
RAYMOND BARNETT, Clerk. 

• POSTPONEMENT OF DEBT PAYMENT BY 
FINLAND 

Mr. VANDENBERG. Mr. President, 
at the suggestion of the senior Senator 
from Georgia [Mr. GEORGE], the acting 
chairman of the Senate Committee on 
Finance, and after consultation with the 
majority leader, I ask unanimous con
sent that the pending business be tem
porarily laid aside so that the Senate 
may consider Senate Joint Resolution 74, 
which proposes to authorize the post
ponement of the payment of amounts 
payable to the United States by the Re
public of Finland on its indebtedness 
under agreements between that republic 
and the United States, dated May 1, 1923, 
May 23, 1922, and May 1, 1941. The 
resolution has the unqualified support 
of Secretary of State Hull, the unquali
fied support of Secretary of the Treasury 
Morgenthau, and the unanimous recom
mendation of the Senate Committee on 
Finance. 

The necessity for action is that the 
joint resolution must pass the House of 
Representatives and the legislation be 
completed in time for the negotiations 
to be perfected prior to June 15, which 
is the next debt-payment date. There
fore, I am asking unanimous consent 
that the pending business be temporarily 
laid aside and that the Senate proceed 
to consider Calendar No. 286. 

Mr. BARKLEY. Mr. President, what 
the Senator from Michigan states with 
regard to this matter is accurate, and I 
not only have no objection, but I hope 
that the joint resolution may be con
sidered and passed. 

Mr. CHANDLER. Reserving the right 
to object, if anything happens to the 
joint resolution after it is temporarily 
considered, I want an understanding that 
we will immediately revert to the business 
in hand. 

Mr. VANDENBERG. I think it will 
take only about 1 minute. 

Mr. CHANDLER. Then I have no ob
jection. 

The PRESIDING OFFICER. Is there 
objection? 

There being no objection, the joint res
olution (S. J. Res. 74) to authorize the 
postponement of payment of amounts 
payable to the United States by the Re
public of Finland on its indebtedness 
under agreements between that Republic 
and the United States, dated May 1, 1923, 
May 23, 1932, and May 1, 1941, was con
sidered, ordered to be engrossed for a 
third reading, read the third time, and 
passed, as follows: 

Resolved, etc., That the Republic of Fin
land, at its option, may postpone the payment 
of amounts payable to the United States of 
America during the period from January 1, 
1941, to December 31, 1942, inclusive, under 
the agreements between that Republic and 
the United States of America dated May 1, 
1923, May 23, 1932, and May 1, 1941. In the 
event of the exercise of the option granted 
in this section the Secretary of the Treasury 
is authorized to make, on behalf of the United 
States of America, an agreement with the 
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Republic of Finland for the payment of the 
,postponed amounts in 40 semiannual install
ments, the first 2 such installments to be paid 
during the calendar year beginning January 
1, 1945, and 2 to be paid during each of the 
19 calendar years following: Provided, That 
the amounts postponed shall not bear any· 
interest beyond the dates when such amounts 
first become payable under the above-men
tioned agreements. 

SEc. 2. The agreement authorized in the 
first section of this joint resolution shall be 
in such form that payments thereunder shall, 
unless otherwise provided in such agreement, 
·be in accordance with and subject to the same 
terms and conditions as payments. under the 
_agreement with the Republic of Finland 
dated May 1, 1923. 

EXECUTIVE MESSAGES REFERRED 

The PRESIDING OFFICER (Mr. 
·sPENCER in the chair), as in executive 
session, laid before the Senate messages 
from the President of the United States 
submitting sundry nominations, which 
were referred to the appropriate com
mittees. 

<For nominations this day received, see 
the end of Senate proceedings.) 

RECESS 

Mr. BARKLEY. I move that the Sen-. 
ate take a recess until 12 o'clock noon 
tomorrow. 

_The motion was agreed to; and <at 4 
o'clock and 35 minutes p.m.) the Senate 
.took a recess until tomorrow, Tuesday, 
May 13, 1941, at 12 o'clock meridian. 

NOMINATIONS 

Executive nominations received by the 
Senate May 12 <legislative day of May 
8)' 1941: 

COAST GUARD OF THE UNITED STATES 
Commander Eugene A. Coffin to be a cap

tain in the Coast Guard of the United States, 
to rank as such from May 1, 1941. 

The following-named cadets to be ensigns 
in the Coast Guard of the United States, to 
rank as such from May 19, 1941: 

Joe Louis Horne 
Chris Vincent Brush 
Helmer Sheppard Pearson 
Chester Arthur Richmond, Jr. 
John Starr 
James Matthew McLaughlin 

· -Whitney Matthews Prall, Jr. 
Henry Frederick Rohrkemper 
Charles Frederick Scharfenstein, Jr. 
Robert Stancell McLendon 
Walter Richardson Lewis 
Robert Powell Cromwell 
Kenneth Richards Goodwin 
James Ward Kincaid 
Kingdrel Navarre Ayers 
Victor- Anthony Guminski Schmidt 
Elmer Albert Crock 
James Alexander Palmer 
George William Girdler 
Bernhard Russell Henry 
Louis Thomas O'Neill 
Robert Catlin Gould 

APPOINTMENTS TO TEMPORARY RANK IN THE 
. AIR CORPS IN THE REGULAR ARMY OF THE 
UNITED STATES 

TO BE LIEUTENANT COLONEL 
Maj. George Vardeman McPike, Air Corps. 

TO BE MAJOR 
Capt. Frederick Earl Calhoun, Air Corps. 
Capt. Carl Ralph Feldmann, Air Corps. 
Capt. Ralph Powell Swofford, Jr., Air Corps. 
NoTE.-Dates of rank are omitted as the 

death or other unforeseen change in status of 
a. senior officer might require a change in the -
dates of rank and necessitate the renomina
tion of these officers. · 

APPOINTMENT IN THE NATIONAL GUARD OF THE 
UNITED STATES OF THE ARMY OF THE 
UNITED STATES 

GENERAL OFFICER 
Brig. Gen. John Watt Page, Adjutant Gen

eral's Department, Texas National Guard, to 
be brigadier general, Adjutant General's De
partment, National Guard of the United 
States, from May 2, 1941. 
APPOINTMENTS, BY TRANSFER, IN THE REGULAR 

ARMY OF THE UNITED STATES 
TO QUARTERMASTER CORPS 

Lt. Col. Murray Charles Wilson, Field Ar
tillery, with rank from May 4, 1941. 

First Lt. Roy Tripp Evans, Jr., Infantry 
(captain, Army of the United States), with 
rank from June 13, 1936. 

TO ORDNANCE DEPARTMENT 
Capt. Jo-seph Allen McNerney, Infantry, 

with rank from June 13, 1939. 
First Lt. Daniel John Murphy, Field Ar

tillery (captain, Army of the United States), 
with rank from June 12, 1938. 

First Lt. Harry Edgar Mikkelsen, Field Ar
tillery (captain, Army of the United States), 
with rank from June 12, 1939. 

TO AIR CORPS 
Sacond. Lt. Leonard Edward Symroski, 

·coast Artillery Corps, with rank from June 
11, 1940. 

Second Lt. Melville Offers, Infantry, with 
rank from June 11, 1940. 

PROMOTIONS IN THE REGULAR ARMY OF THE 
UNITED STATES 

TO BE COLONELS WITH RANK FROM MAY 1, 1941 

Lt. Col. Rudolf William Riefkohl, Quar
termaster Corps (colonel, Army of the United 
States). 

Lt. Col. Alexander Camman Sullivan, Field 
Artillery (colonel, Army of the United 
States). 

Lt. Col. Joseph Peter Vachon, Infantry 
(colonel, Army of the United States). 

HOUSE OF REPRESENTATIVES 
MoNDAY, MAY 12, 1941 

The House met at 12 o'clock noon. 
The Chaplain, Rev. James Shera Mont

gomery, D. D., offered the following 
prayer: 

God of our fathers, whose almighty 
hand , crowns the good with brotherhood, 
be Thou our Guardian and our Guide. 
We pray that we may be worthy of life's 
"well done" and that each day we may 
live out our Master's definition of a great 
life. Grant that He may give us a true 
vision of Himself, before whom the an
gels veil their faces, saying: "Holy, holy, 
holy is the Lord God of hosts." Amid 
the ruins of our falling humanity, lift us 
up into His image until there shall be a 
race of redeemed mortals in a trans
figured world. Heavenly Father, deliver 
our country from its frantic boasts and 
foolish words. Bless our dear land with 
a soul swell of constraint and driving 
compulsion until our Nation's life is 
aroused by spiritual currents coursing 
through its being, confirming our very 
heart into the fabric of the earthly life of 
our Galilean Teacher. Almighty God, 
our own America, with its power, wealth, 

. and pride, fuse these compelling forces 
with Christian dynamics, recasting them 
in the Gm;pel mold, praying that right
eousness and justice may become co
extensive with the being of man every
where. Again we humbly pray Thee to 

be a help to the helpless, a friend to the 
needy, sunshine to those whose days are 
gray and a shadow of . a great rock in a 
weary land. Through Christ. Amen. 

The Journal of the proceedings of Fri
day, May 9, 1941, was read and approved. 

COMMITTEE ON NAVAL AFFAIRS 

Mr. VINSON of Georgia. Mr. Speaker, 
I ask unanimous consent that the Com
mittee on Naval Affairs may have the 
privilege of sitting during the sessions 
of the House for the remainder of the 
week, with the understanding that we 
will come back to vote whenever there is 
a roll call. 

The SPEAKER. Is there objection to 
the request of the gentleman from 
Georgia? 

There was no objection. 

MARINE BAND 

Mr. VINSON of Georgia. Mr. Speaker, 
I ask unanimous consent for the present 
consideration of the bill <H. R. 4305) 
to authorize the attendance of the Ma
rine Band at the diamond anniversary 
convention of the Grand Army of the 
Republic to be held at Columbus, Ohio, 
September 14 to 19, inclusive, 1941. 

The Clerk read the title of the bill. 
The SPEAKER. Is there objection to 

the request of .the gentleman from 
Georgia? 

Mr. MICHENER. Reserving the right 
to object, Mr. Speaker, this bill has the 
unanimous report of the committee? 

Mr. VINSON of Georgia. It has. 
The SPEAKER. Is there objection to 

the request of the gentleman from 
Georgia? 

There was no objection. 
The Clerk read the bill, as fqllows: 
Be it enacted, etc., That the President is 

authorized to permit the band of the United 
States Marine Corps to attend and give con
certs at the diamond anniversary convention 
of the Grand Army of the Republic to be held 
at Columbus, Ohio, from September 14 to 19, 
inclusive, 1941. 

SEc. 2. For the purpose of defraying the 
expenses of such band in attending and giv
ing concerts at such convention, there is au
thorized to be appropriated the sum of 
$6,491.50, or so much thereof as may be neces
sary, to carry out the provisions of this act: 
Provided, That in addition to transportat:on 
and Pullman accommodations the leaders 
and members of the Marine Band be allowed 
not to exceed $5 per day each for additional 
living expenses while on duty, and that the 
payment of such expenses shall be in addition 
to the pay and allowances to which they 
would be entitled while serving at their per
manent station. 

The bill was ordered to be engrossed 
and read a third time, was read the third 
time, and passed, and a motion to recon
sider was laid on the table. 

EXTENSION OF REMARKS 

Mr. NELSON. Mr. Speaker, I ask 
unanimous consent to extend my own re
marks in the Appendix of the RECORD 
and include therein an address on live
stock and national defense, delivered by 
Mr. G. B. Thorne at Livestock Feeders' 
Day, Columbia, Mo. 

The SPEAKER. Is there objection to 
the request of the gentleman from Mis
souri? 

There was no objection. 
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