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PROCEEDINGS AND DEBATES OF THE 94th CONGRESS, SECOND SESSION 

SENATE-Tuesday, May 25, 1976 
The Senate met at 10 a.m. and was 

called to order by Bon. PATRICK J. LEAHY, 
a Senator from the State of Vermont. 

PRAYER 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., offered the following 
prayer: 

God of all grace and goodness, we seek 
Thee because Thou hast first sought us. 
Our hearts are ever restless until they 
rest in Thee. Thou art the home of our 
souls when we are most truly ourselves. 
We would know Thy nearness amid the 
uncertainties, contentions, and contests 
of these decisive days. Spare us from 
despair, defeatism, frustration, or ac
ceptance of less than the best. Work 
through us Thy purposes for this Nation 
and the world. Confirm our faith in that 
spiritual power at the heart of the uni
verse which works for justice and right
eousness, however frail our human 
efforts. May we feel each hour the up
ward tug of God-inspired hope and the 
luminous vision of Thy coming kingdom. 

We pray in the name of the King of 
Kings and Lord of Lords. Amen. 

APPOINTMENT OF ACTING PRESI
DENT PRO TEMPORE 

The PRESIDING OFFICER. The clerk 
will please read a communication to the 
Senate from the President pro tempore 
(Mr. EAsTLAND). 

The legislative clerk read the follow
ing letter: 

u.s. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, D.C., May 25, 1976. 
To the Senate: 

Being temporarily absent from the Senate 
on official duties, I appoint Hon. PATRICK J. 
LEAHY, a Senator from the State of Vermont, 
to perform the duties of the Chair during my 
absence. 

JAMES 0. EAsTLAND, 
President pro tempore. 

Mr. LEAHY thereupon took the chair 
as Acting President pro tempore. 

THE JOURNAL 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the read
ing of the Journal of the proceedings of 
Monday, May 24, 1976, be dispensed with. 

The ACTING PRESIDENT protem
pore. Without objection, it is so ordered. 
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COMMI'ITEE MEETINGS DURING 
SENATE SESSION 

Mr. ROBERT C. BYRD. Mr. Pl•esident, 
I ask unanimous consent that a.ll com
mittees be authorized to meet today un
tU 12 noon, or the end of morning busi
ness, whichever comes later. 

The ACTING PRESIDENT protem
pore. Without objection, it Is so ordered. 

COMMODITY FUTURES TRADING 
COMMISSION 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the sen
ate proceed to the consideration of Cal
endar Order No. 850. 

The ACTING PRESIDENT protem
pore. The blll will be stated by title. 

The legislative clerk read as follows: 
A blll (S. 3051) to amend the Commodity 

Futures Trading Commission Act of 1974, and 
for other purposes. 

The ACTING PRESIDENT protem
pore. Without objection, the Senate will 
proceed to its consideration. 

There being no objection, the Senate 
proceeded to consider the bill, which had 
been reported from the Committee on 
Agriculture and Forestry with an amend
ment to strike out all after the enacting 
clause and insert: 

SECTION 1. Section 2(a.) (5) of the Commod
ity Exchange Act, as amended (7 U.S.C. 4a), 
is amended by strUdng out ... by and with 
the advice and consent of the Senate:•. 

SEc. 2. Section 4c of the Commodity Ex
change Act, as amended {7 U.S.C. 6c). Is 
amended by striking out 1n the last sentence 
of subsection (a.) "not have been disap
proved" and inserting in lle\1 thereof "have 
been approved". 

SEc. 3. Section 4g(3) of the Commodity Ex
change Act, as amended (7 U.S.C. 6g), is 
amended by striking out "Brokers" and in
serting in lieu thereof "Floor brokers". 

SEc. 4. Section 4n of the Commodity Ex
change Act, as amended { 7 U .S.C. 6n). Js 
amended by striking out subsection (2) and 
redesignating subsections (3), (4), (5), (6), 
and (7) as subsections (2), (3), (4), (5), 
and (6), respectively. 

SEc. 5. Section 4o(l) of the Commodity Ex
change Act, as amended (7 U.S.C. 6o), is 
amended by striking out "registered under 
this Act" and inserting in lieu thereof the 
following: "who is or should be registered 
under this Act". 

SEc. 6. Section 6001 of part V of title 18 of 
the United States Code (18 U.S.C. 6001) is 
amended by inserting after "Civil Aero
nautics Board," the following: "the Commod
ity Future Trading Commission,". 

The amendment was agreed to. 
The bill was ordered to be engt·ossed 

for a third reading, read the third time, 
and passed. 

The title was amended so as to read: 
A bill to amend the Commodity Exchange 

Act, and for other purposes. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent to have printed 
in the REcoRD an excerpt from the report 
(No. 94-894) • explaining the purposes of 
the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

BACKGROUND AND NEED TOR LEGISLATION 

I 

The Commodity Futures Trading Commis
sion Act of 1974 made extensive changes in 
the Commodity Exchange Act, bringing un
der Federal regulation all agricultural and 
other commodities, goods, and services traded 
on exchanges, and otherwise strengthening 
the regulation of the Nation's $600 billion 
commodity futures industry. The Commodity 
Exchange Act 1s designed to insure fair prac
tices and honest dealing on the commodity 
exchanges. 

Perhaps the most significant change made 
by the 1974 Act was the creation of the Com
modity Futures Trading Commission, an In
dependent regulatory agency consisting of a 
Chairman and four other Commissioners.~ 
The Act requires that the Commissioners be 
appointed by the President, by and with the 
advice and consent of the Senate. 

S. 3051 makes certain technical changes 
in law to facilitate the regulation of futures 
trading by the Commodity Futures Trading 
Commission. S. 3051 is legislation requested 
by the Commission. . 

II 

The 1974 Act provides, among other things, 
that the Commission is to have "an Execu
tive Director, who shall be appointed by the 
Commission, by and with the advice and con
sent of the Senate, and serve at the pleasure 
of the Commission." 

In approving the Commodity Futures 
Trading Commission Act of 1974 on Octo
ber 23, 1974, President Ford stated that the 
Act provided for the appointment of the ex
ecutive director in a manner not contem
plated by the Constitution. 

In Buckley v. Valeo, 96 Sup. Ct. 612 (1976), 
the Supreme Court held that the Federal 
Election Commission could not perform Ex
ecutive Branch functions and at the same 
time have members of the Com.rnlssion ap
pointed by Congress. The Court, 1n holding 
that the method of appointing the Commis-

1 The COmmission's report of its activities 
during its first year of operation is containeu 
in Appendix 1 of this report. 
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sion violated the separation of powers, con
sidered the Appointments Clause of the Con
stitution (Article II, Clause 2) and concluded 
that--

"Unless their selection is elsewhere pro
vided for in the Constitution, all officers of 
the United States are to be appointed in 
accordance with the Clause. Principal of
ficers a-re selected by the President with the 
advice and consent of the Senate. Inferior 
officers Congress may allow to be appointed 
by the President alone, by the heads of de
partments, or by the judiciary. No class or 
type of officer is excluded because of its spe
cial functions. 96 Sup. Ct. at 688." 

The existing law for the appointment of 
the executive director of the Commodity 
Futures Trading Commission does not, of 
course, violate the doctrine of the separa
tion of powers. However, to remove any 
Constitutional question regarding the ap
pointment of the executive director, S. 3051 
deletes the requirement that the appoint
ment be made "by and with the advice and 
consent of the Senate". 

III 

s. 3051 also would enable the Commodity 
F-utures Trading Commission to grant "use" 
immunity to witnesses in proceedings befo1·e 
the Commission. The Commodity Exchange 
Authority, the agency which regulated 
futures trading prior to the enactment of the 
Commodity Futures Trading Commission 
Act of 1974, was able to grant such immu
nity .since it was a division of the Depart
ment of Agriculture, an "executive depart
ment" within the context of section 6001 of 
title 18 of the United States Code. 

S. 3051 would simply add the Commission 
to the list of agencies authorized to grant 
immunity according to provisions of title 
18. 

IV 

S. 3051 also makes certain technical 
changes in the Commodity Exchange Act. 

Section 4c of the Act is amended to make 
it conform with other provisions of the Act 
relating to the affirmative approval of ex
change rules by the Commission. Prior to 
the enactment of the 1974 Act, rules were 
subject only to disapproval by the secretary 
of Agriculture. 

Section 4g(3) of the Act is amended t o 
make it clear that fioor brokers (not simply 
"brokers") are the persons required to main
tain daily trading records in a special man
ner and form. 

SectiOn 4n of the Act is amended to delete 
the provisions that the registration of any 
commodity trading advisor or commodity 
pool operator is to "become effective thirty 
days after the receipt of such application by 
the Commission, or within such shorter pe
riod of time as the Commission may deter
m.ine." It has been the experience of the 
Commission that 30 days is an insufficient 
period of time for the completion of a 
thorough fitness check of applicants. 

Section 4o of the Act generally makes it 
unlawful for any commodity trading ad
visor or commodity pool operator "registered 
1.mder this Act" to defraud any client or par
ticipant. S. 3051 strikes the phrase "regis
tered under this Act" and substitutes there
for the phrase "who is or should be registered 
under this Act." The intent of section 4o 
would be thwarted if persons conducting 
themselves as commodity trading advisors or 
commodity pool operators could escape the 
applicability of the prohibitions in the sec
tion by not registering. The bill, therefore, 
makes it clear that the antifraud provisions 
apply to those persons who are required by 
the Act to be registered as trading advisors or 
pool operator.:; but who have in fact not 
registered. 

SECTION-BY-SECTION ANALYSIS 

Section 1. Senate confirmation oj CFTC 
Executive Director 

Section 1 of the bill amends section 2(a) 
( 5) of the Commodity Exchange Act by re
pealing the requirement that the appoint
ment of the executive director of the Com
modity Futures Trading Commission be sub
ject to confirmation by the Senate. 
Section 2. Approval oj contract market rules 

Section 2 of the bill conforms section 4c 
(a) of the Commodity Exchange Act with 
other provisions in the Act requiring the 
Commission's prior approval of contra~t 
marke·t rules. 
Section 3. Maintenance of trading records by 

floor brokers 
Section 3 of the bill substitutes the words 

"Floor brokers" for "Brokers" in section 4g 
(3) of the Act, which requires the mainte
nance of daily trading records in a specified 
manner and form. The term "fioor broker" is 
defined in section 2 (a) ( 1) of the Act, and 
the word "broker" does not appear in any 
section of the Act other than section 4g(3). 
Section 4. Registration of commodity trad-

ing advisors and commodity pool operators 
Section 4 of the bill amends section 4n of 

the Commodity Exchange Act by repealing 
the provision that the registration of any 
commodity trading advisor or commodity 
pool operator is to become effective 30 days 
after the Commission's receipt of the ap
plication. The amendment will allow the 
Commission the same period of time to make 
fitness checks as is applicable to other com
modity trading professionals under the Act. 
(The amendment is not in any way intended 
to delay the registration of applicants. The 
Commission is to complete fitness checks on 
all applicants as expeditiously as possible.) 
Section 5. Antifraud provisions relating to 

commodity trading advisors and com
modity pool operators 
Section 5 of the bill amends section 4o of 

the Commodity Exchange Act to make it 
clear that the antifraud provisions in that 
commodity pool operators also apply to per
sons who are required by the Act to register 
as such but who have in fact not so regis
tered. 
Section 6. Grant of immunity to witnesses 

Section 6 of the bill amends title 18 of the 
United States Code to enable the Commodity 
Futures Trading Commission to grant "use" 
immunity to witnesses appearing before the 
Commission, consistent with the practice of 
other independent regulatory agencies. 

The ACTING PRESIDENT protem
pore. Does the acting minority leader 
seek recognition? 

THE NOMINATION OF S. JOHN 
BYINGTON 

Mr. GRIFFIN. Mr. President, I am 
deeply disappointed by the action of the 
Senate yesterday when, by a vote of 37 
to 33, with 30 Senators absent, the nomi
nation of John Byington to be a member 
of the Consumer Product Safety Com
mission was rejected. I am disappointed 
in the Senate for several reasons. 

First, I know that Mr. Byington, being 
from my State and a personal acquaint
ance, is well qualified. Indeed, I know 
that he is better qualified than many 
other nominees who have been routinely 
approved by the Senate. 

I am disappointed and disturbed by the 
Senate's action yesterday; and I wonder 
what it means. The President acceded to 

the desires of some on the Commerce 
Committee by withdrawing the nomina
tion for a 7-year term and resubmitting 
it for a 2%-year term, recognizing that 
Congress :would be concerned, perhaps, 
that the nomination would extend into 
the future for a considerable period of 
time. In view of the absence of any solid 
reason to vote against Mr. Byington other 
than that some did not feel he was 
enough of a consumer advocate, which 
seems to me a very tenuous kind of ob
jection, I am even more concerned about 
the Senate's action. Are we going to have 
a crippled Government operating for the 
rest of this year, with nominees for office 
rejected on such a basis as this? 

I rather suspect that many Senators 
voted automatically, without considering 
some of the implications of the outcome 
or without the opportunity either of 
looking into the qualifications of and so
called objections to Mr. Byington. 

I think it was a sad day for the Senate. 
I hope that we will have the opportunity 
to reconsider this nomination, and that 
a majority of the Senate will see fit to 
correct the situation as it stands now. 

Mr. TAFT. Mr. President, will the Sen
ator from Michigan yield? 

Mr. GRIFFIN. I am happy to yield to 
the Senator from Ohio. 

Mr. TAFT. I appreciate the Senator's 
remarks. I, too, am disturbed by the 
decision here. I do not know ~ what the 
implications are. 

I do wish to bring up at the same time 
the fact that there has been pending 
before the Labor Subcommittee of the 
Committee on Labor and Public Welfare 
of the Senate the appointment of an 
attorney named Roger Uruchuk to the 
Legal Services Corporation Board. This 
gentleman has been to visit me; I know 
him personally; he is highly qualified 
and an eminent member of the bar. He 
has visited various members of the com
mittee on both sides of the aisle. I know 
of no objections to him personally; but 
rather, there seems to be some feeling 
that apparently he does not fit some kind 
of a pattern apparently desired by s-ome 
Members, so nothing has happened. 
There have been no hearings in which 
his name has been brought up, despite 
requests on my part, and I wonder, too, 
if this does not represent a pattern the 
Senate ought to take cognizance of at 
this time. 

If a decision is being made along these 
lines, let us make it; but to leave these 
appointments hanging in the wind seems 
to me to be a very questionable policy as 
far as this body is concerned. 

Mr. GRIFFIN. Mr. President, I appre
ciate the contribution of the Senator 
from Ohio. He calls to mind a number 
of other nominations pending in the 
Committee on Commerce. I know of one 
important nomination to the Interstate 
Commerce Commission, a Commission 
which needs to be at full strength and 
has a large amount of work to do. In 
that particular case, nothing has hap
pened. The nominee was a very effective 
and able attorney general of the State 
of New Hampshire; yet no action has 
been taken. 

Mr. President, it would be my hope 
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that we could have a vote on reconsider
ation tomorrow or Thursday at the 
latest, when the Senate would have a 
larger attendance and, could perhaps, 
recoup itself. 

The ACTING PRESIDENT protem
pore. Under the previous order, the Sena
tor from Idaho (Mr. McCLURE) is rec
ognized for not to exceed 15 minutes. 

creased from 17 percent of GNP in 1956 
to 24 percent of GNP in 1976. Within 
this expanding percentage, certain 
trends in expenditures and receipts have 
been established. For example, defense 
spending has declined as a percentage 
of total spending, and payments to indi
viduals, State, and local governments 
have risen. Payroll taxes have become 
a more important source of Federal rev-

BUDGETARY IMPLICATIONS OF 
ECONOMIC FORECASTS 

• enue, while corporate and excise taxes 
have declined as a percentage of that 
revenue. 

Mr. McCLURE. Mr. President, I take 
this time to discuss for a few minutes the 
implications of the budget process and 
some of the economic forecasts that have 
been made. 

Mr. President, the new congressional 
budget process has, to dr te, yielded two 
budgets. In each case, those budgets con
tained massive deficits. In fiscal year 
1976, the anticipated level of the deficit 
is approximately $76 billion, while in 
fiscal year 1977, the anticipated level of 
deficit exceeds $50 billion. The reduction 
in the deficit from one fiscal year to 
another is a trend which must be main
tained. Federal deficits are basically con
sumption deficits rather than investment 
deficits. As such, over time, they reduce 
the rate of investment growth in the Pli
vate sector and ultimately restrict job 
creation, productivity improvement and 
the potential for noninflationary eco
nomic growth. 

The relationship between the perform
ance of the economy and the level of the 
Federal deficit is now becoming widely 
understood. It is clear that the Federal 
Government will spend whatever the 
revenue structure will produce. It is also 
appa1·ent that Federal expenditures are 
difficult to reduce in short term. Conse
quently, when the economy fails to per
form at high levels of capacity, a revenue 
reduction in combination with an in
flexible rate of expenditure growth 
spawns a deficit. This phenomenon is 
well illustrated by the fact that the Con
gJ."essional Budget Office has estimated 
that bad the economy been performing 
at its full potential and the unemploy
ment rate been reduced to 4 percent, 
the fiscal 1976 deficit would not have 
been $76 billion, but would have rather 
been $800 million. There are many ob
servers who hold a different view with 
respect to the magnitude of the above
mentioned figures, but no one will deny 
that a healthy economy, a growing econ
omy, provides the best and most effective 
method by which deficit reduction may 
be achieved. 

The need for budgetary balance is 
clear. In 16 of the last 20 years the Fed
eral budget has been in deficit. As a 
result of these continued deficits, total 
Federal debt has doubled over the past 
20 years. The national debt rose from 
$272 billion in fiscal 1956 to $623 in fis
cal1976. The Federal budget, which pro
duced these deficits, developed its own 
disturbing trends. For example, an ex
amination of the budget would indicate 
that total spending has grown at a faster 
rate than the economy as a whole. 
Therefore, the percentag.e of GNP de-
·oted to Federal expenditures has in-

While deficits have been the rule 
rather than the exception during the 
past 20 years, we are not condemned to 
future deficits except as a matter of 
choice. 

The Congressional Budget Office has 
constructed a projection of Federal l"ev
enues and expenditures from 1977 
through 1981. I will submit that analysis 
of that projection for the RECORD. Those 
CBO projections indicate that as we 
move from 1977 through 1981, revenues 
and expenditures come closer together 
and budgetary balance is nearly 
achieved, under either path A or path B 
economic assumptions, by the year 1981. 
The figures themselves have been con
structed on a current policy base, or on 
the assumption that existing spending 
and taxing policies are unchanged, and 
no new initiatives in a legislative sense 
or in a tax sense are adopted over the 
period. To be more specific, the CBO 
assumes that present tax provisions re
main in force. With respect to spending 
programs, CBO has made three assump
tions. First, all programs are extended 
except those programs which are clearly 
temporary, such as study commissions. 
Thus, general revenue sharing and tem
porary employment assistance programs 
are assumed to be renewed. Second, the 
CBO assumes that all programs are ad
justed for inflation except in those few 
cases where present law fixes dollar 
ceilings. Finally, CBO assumes that in
terest on the public debt and social se
curity payments respond to assumed ec
onomic conditions and demographic 
changes in the future, as they have done 
in the past. 

The budgetary scenario which is pre
sented by CBO indicates that spending 
will increase some 50 percent; or at an 
average annual rate of 8 percent. There
fore, Federal expenditures will rise from 
$375 billion in fiscal year 1976 to approx
imately $560 billion in fiscal year 1981. 
Receipts rise somewhat more rapidly 
than do expenditures due to the effect of 
inflation within the context of our pro
gressive tax structure. Thus, the share 
of Federal revenues accounted for by 
income tax collections rises from 44 per
cent in fiscal year 1976 to over 50 percent 
of Federal revenues in 1981. Likewise, 
the share of total revenue derived from 
the corporate profits tax rises slightly 
by 1981. The relative growth in collec
tions from payroll taxes ceases. The 
CBO report then concludes: 

Und-er the economic ass~tmptions of Path 
B, deflclts continue through Fiscal Year 
1981 although they would decrease in size. 

In short. if we are to achieve near 
budgetary balance by 1981, we must have 

a level of growth in the economy which 
is compatible with the projections of 
CBO. In addition, we must assume that 
no net new spending initiatives are gen
erated at the Federal level. It can be 
seen that the achievement of a balanced 
budget as far away as 1981 is very de
pendent on an expanding economy. 

Let me turn briefly then to a review of 
the leading econometric forecasts .relat
ing to the levels of economic growth 
which can be anticipated in 1976 and 
1977. Let me note at this point that Path 
B economic assumptions do not represent 
a CBO foreuast of the actual behavior of 
the economy. It simply provides a high 
growth context within which to view 
revenue and expenditure developments 
over the period 1977 th.rough 1931. How
ever, we should note that to the extent 
that actual economic performance fails 
to meet the CBO scenario assumed in 
Path B, Federal revenues and expendi
tures will be quite different than those de
picted by CBO. That is to say revenues 
may be lower and outlays higher. Path B 
assumes an average rate of real economic 
growth throughout the forecast period of 
about 5 percent. It assumes an unem
ployment rate of less than 6 percent, and 
an infiation rate somewhat lower than 7 
percent. Thus, it assumes current dollar 
growth in GNP of approximately 11 per
cent per year. 

Econometric model forecasts are now 
avallable which project the performance 
of these same key elements through the 
final quarter of 1977. It is interesting to 
note that while CBO's assumptions tend 
to be compatible with these forecasts for 
calendar 1976, the forecasts diverge sig
nificantly from CBO's assumptions for 
calendar year 1977. For example, CBO 
Path B assumes that real economic 
growth f1·om the fourth qua1-ter of 1976 
to the end of 1977 will range between 5 
and 6¥2 percent. The major models pro
ject growth rates between 3.9 and 5.1 
percent for the same period. 

Mr. President, I ask unanimous con
sent that table I, entitled "Annual 
Growth Rates-Real GNP,'' be printed 
in the RECORD. 

There being no objection, the table 
was ordered to be printed in the REc
oRD, as follows: 

Table 1-Annu,al growth rates-real GNP 
1975:4-1976 1976:4-1977:4 

Wharton __ _:___________ 5. 56 3. 44 
DRI ------------------ 5. 70 5. 12 
<J.base ----------------- 5.95 3.93 
OBO ------------------ 5. 5-7. 0 5. 0-6. 5 

Mr. McCLURE. Mr. President, in much 
the same way, CBO's assumptions with 
respect to inflation in 1977 are seriously 
understated. CBO assumes infiation 
rates of 4.7 to 6.2 percent for the calen
dar year 1977, while the other major 
forecasts predict infiation rates from 
5.9 to 7.3 percent for the same period. 

Mr. President, I ask unanimous con
sent that table II, relating to "Annual 
Rate of Change of GNP Deflator," be 
printed in the RECORD. 

There being no objection, the table 
was ordered to be printed in the REc
ORD, as follows: 
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TABLE II 
Annual rate of challt,"'"8 

of GNl? defia.tor 
1975:~1976:~ 1976:4-1971:4 

Wharton---~----- 7.42 7.2'7 
DRI --------------- 5.03 5.89 
Chase --------------- 5.34 6.68 
CBO ------~-- 5.Q-6.5 4.'7-6.2 

1\.fr. McCLURE.· Mr. President, it is 
important. to recognize tbat none of the 
major models~ to include CBO's own fore
cast, conform to the economic assump
tions implicit in path B's pproaell to 
budget balance in 198L 

It is my position that a balanced 
budget must be achieved long before 1!l31. 
A balanced Federal budget will provide 
for a level of private investment which 
can spark rates of economic growth con
sistent ·th full em oyment and rising 
real incomes. It is within the power of 

this Congress to insw·e a balanced Fed
eral dget no later than fiscal 1979. But, 
tbe Congress cannot rely-solely on an 
im:pro ing econ my to bail out the budg
et in the seDSe of creating a growth in 
Federal revenues hieh is consistent with 
the achievement of budgetary balance. If 
we are to achieve a balance in the budg
et, e must know function-by-function 
what it is that drives expenditw·es ever 

rd. 
Por example, a particular function 

within the budget may be driven almost 
totally by legislation as is function 300-
natural resources and the environment 
Another functional total in the budget 
may be driven totally by economic con
ditions. For example, the interest func
tion, function 900. In certain instances, 
the function may be driven by a combi
nation of the legislative base ;hich exists 

and economic .conditions which prevail. 
Such would be the case for function 600-
income maintenance. 

Once the· Congress understands those 
factors which determine the level of ex
penditures within each function of the 
budget, we may approach the goal of a 
balanced budget by setting interim tar
gets for growth in particular functions in 
1978 and 1979. Those goals or caps will 
demand in some cases substantive legis
lative change. To the extent that Con
gress is unable or unwilling to engage in 
such a process, a balanced budget be
comes highly unlikely. 

Mr. President. I ask unanimous con
sent to have several tables printed in the 
RECORD. 

There being no objection, the tables 
were ordered to be printed in the RECORD, 
as follows: 

rEDERAL BUDGET OUTlAYS Fr.iCAL YEAR 1975 AND ESTIMATffi OUTLAYS fiSCAl. YEARS 1976-&l UNDER PATH A AND P T B ECONG l ASSUI\fPTIG S. 

Transition 
quarter 

Source. estimate 1977 1978 1!179 1980 1981 

Path A-6 percent real GNP i_rowffi: 
86.& 91.9 24.8 103.4 115.0 119.1i 130.& National defense ••• --------------------------------- 141.3 

Bnelt .,.yments fori "viduals_______ -·--- 141.4 165.5 43.7 180.5 192.!ii 213.3 235.5 261.0 
Grants to State and local &~~vemme.uts_ ______________ 34.7 (5.7 t:u 49.6 5L6 51.9 51.6 5Z.G 
Net interest·--------------------------·---------·----- 23..:i 26.9 7.9 32.1 34.9 35.4 36.5 37.5 
other Federal operations·--------------~---- 38.& «.9 12.2 53.6 54.! 60.2 64.3 68.0 

Total budget eutlays ___________________________ ... ________ 3R6 374.9 101.7 419.4 449.2 480.4 518.7 560.4 

Path B economi~ umptions 

Path B-5 pereot real GNP grvw :. National defense._ ___________________________ 8'6.6 !11.9 24.8 103.4 114.5 I18.0 127.2 135.6 Benefit paJme!lts for imhtidftb ____________________ 14-I. I 165.5 .n.T 184.8 203.3 221..5 239. & 2!18.0 
34.7 45.1 13.1 50.5 52.9 53.( 52.6 52.1 Gnmts Sbllll aDCt laeal (lMfJI Is ------

Net interesL-------------------------------- 23.3 Z6.9 7.9 33.2 39.4 43.9 48..3 51.6 Other Federal eperation~r ________________________ 38.6 44. 12.2 52.6 54.4 58.7 61..1 66.1 

32.1U 374.9 101.7 424.5 495.5 529..4 563.5 

tlla Presidential b11dget documents for 1976, and differ slightly from ose ill Ure 1977 Presidential budget doolment~r. 

FEDERAL BUDGU RECEIPTS flSCAL YEAR 1515 ANU ESTIMATED REC£fPTS flSCAL YEARS 197&-81 UNDER PATH A A 0 PATH B ECONOMIC ASSUMPTLONS 

ln.di>i.aual income faxes·---- -----------------·-------------- 122.4 135.0 38.7 273 Corporate profib"taxes________________________________________ 6 39.5 ll.l 78 
SOCial insiJfance. taxes and contribution~--------------- 86.4 92.6 26. 5 159 
Excise tr.ores -------------------------------------- 16.6 16.9 4. 8 19 £stat2 a d gift taxes..._________________________ 4.6 4. 6 l. 3 1 
Customs outies_______________________________________ 3. 7 4.3 1. z 5 
MiSClltlalfeous receipts ----------------------------- 6. 7 7. 9 2. 2 9 

----~--------------------------------~----------------Tota[______________________ ___ ______________________ 281.0 3QQ. 8 86.0 550 

Note: See text for definition ol the current-services receipts concept. 

ORDER OF BUSINESS 
The ACTING PRESIDENT pro tem

pore. Under the previous order, the Sen
ator from Ohio is recognized for not to 
exceed 15 minutes. 

Mr. McCLURE. Mr. President, I won-

der whether r may reserve the remainder 
of my time in order that 'We may have 
a quonnn can on my time. 

Mr. ROBERT C. BYRD. Mr. President, 
how much time does the Senator have 
remaining? 

The ACTING PRESIDENT pro tem
pore. The Senator ha:s 1 minute remain
ing. 

Mr. ROBER.T C~ BYRD. I am afraid 
that we could not have a quorum call 
for 1 minute. 
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1\IIr. President, I suggest the absence 

of a quorum, and I ask that the time 
not be charged against Mr. TAFT. 

The ACTING PRESIDENT pro tem• 
pore. Without objection, it is so ordered. 

The clerk will call the l'Oll. 
The second assistant legislative clerk 

proceeded to call the roll. 
Mr. ROBERT C. BYRD. Mr. Presi

dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objectio:l, it is so ordered. 

DEFENSE AUTHORIZATION 
Mr. TAFT. Mr. President, I have re

served this time this morning to discuss 
the defense authorization bill. As one 
who participated in the process which 
produced this bill, I believe that it is a 
reasonable, prudent, and adequate re
sponse to the request of the Defense 
Department. 

The members of the Armed Services 
Committee have worked long and hard 
on this piece of legislation, and all have 
made major contributions to it. I would 
particularly like to extend my personal 
thanks and appreciation to the chairman 
of the Armed Services Committee, the 
Senator from Mississippi, for the great 
amount of thought and effort which he 
has. devoted to the committee's work. As 
the chairman I am sure will agree, we 
worked under very severe time con
straints this year. But thanks to the 
chairman's able leadership and tireless 
devotion to the committee's work, we 
have reported out a solid and well-con
sidered bill. 

I would also like to express my appre
ciation to the ranking minority mem
ber of the committee, the distinguished 
Senator from South Carolina; and to 
two other members of the committee, 
who, as chairmen of the subcommittees, 
did great work for the committee: The 
Senator from Georgia and the Senator 
from New Hampshire. 

I am particularly familiar with and 
appreciate the work the Senator from 
New Hampshire has done in the difficult 
and critical area of research and devel
opment. As the ranking minority mem
ber on the Research and Development 
Subcommittee, I know how much skill 
and effort Senator MciNTYRE devotes to 
this subcommittee. Thanks to his work, 
the section of this bill dealing with re
search and development is solid and well 
considered. I support fully the R. & D. 
section of this bill. R. & D. is one of the 
most critical areas we deal with, because 
it determines where we will stand in the 
future in l'elation to our adversary, the 
Soviet Union. It is clear that we cannot 
be superior to the Soviet Union in terms 
of manpower in the Armed Forces. In
creasingly, we are also outnumbered in 
terms of numbers of weapons, There
fore, the only area where we can be su
perior is in quality of our systems and 
our thinking, and this js largely a func
tion of research and development. 

The bill before us provides adequately 
for our R. & D. effort. It will ensure an 
efficient and effective increase in our 
R. & D. program. I believe it is both 
needed, and adequate to our needs. 

With regard to R. & D. 1n the naval 
:field, the administration, in its supple
mental request that came in after the 
committee really had considered the 
naval :field, asked for an additional $200 
million. The committee did not turn that 
down, but they did not feel that they 
were in a position to act on it at this 
time. I believe it may well be justified, 
and I hope the committee will continue 
to consider this proposal of the admin
istration. 

There are three specific actions by the 
R. & D. subcommittee that I would par
ticularly like to note. None involve large 
sums of money, but all three are impor
tant in that they are increases by the 
committee over and above the request of 
the Department of Defense. The :first 
adds $4 million to the program to devel
op a multiple rocket launcher, a system 
we badly need to increase our seriously 
questionable artillery capability. The 
Army has not been overly enthusiastic 
about this concept, despite its success in 
the Soviet Army. The subcommittee has 
taken the lead in getting this needed 
system developed. 

The subcommittee also recommended 
the addition of $10 million for a new 
program to evaluate foreign weapons 
systems for possible production in the 
United States for our own forces. The 
committee adopted this recommendation. 
This is an important step toward reduc
ing the waste within the NATO alliance 
because of duplication of effort-a waste 
estimated as high as $15 billion. The 
third item I would mention is an amend
ment I offered in the subcommittee to 
add $200,000 for studies of new battlefield 
concepts for employment of systems, the 
studies to be done not by the services, 
but by qualified outside consultants. We 
badly need to get fresh conceptual think
ing underway, not only in terms of equip
ment design, but also in terms of tac
tics-how we use our forces and equip
ment. It appears that all too often the 
services are wedded to old, perhaps out
dated concepts. 

In contrast, the Soviets have in recent 
years developed and employed highly ef
fective systems based on new concepts of 
employment of systems-their ground
based antiaircraft system is an example. 
This amendment would provide for 
bringing outside defense experts, people 
not imbued with existing doctrine, into 
our thought process. The amount of 
money involved is small, but anything 
that can open the door to new ideas, is, 
in my view, significant. 

I would also like to express my support 
for the standardization amendments 
contained in this bill. Standardization of 
equipment among the NATO allies is 
both one of our most important objec
tives and one of our most frustrating 
problems. As the committee report notes, 
"The current status of weapon standard
ization is not good." This produces a 
major advantage for the Warsaw Pact, 
where all equipment is fully standard
ized. While the NATO partners waste 
billions of dollars in peacetime and risk 
logistical chaos in war, the Warsaw Pact 
has fully coordinated R. & D., procure
ment, and logistical plans. 

Senator CuLVER took the lead last year 

in directing the committee's attention 
more clearly to this problem, and the 
most useful amendment which he offered 
at that time, and which was accepted, is 
again included in this bill. In addition, 
Senators NUNN and CULVER joined with 
me to offer a joint amendment, strength
ening some additional aspects of the 
move for standardization. The section of 
that amendment which I originated 
urges that the development of any new 
weapons system by NATO be proceeded 
by the development of a common NATO 
definition of the requirement, including 
a common definition of the threat. We 
have seen that the root of much of the 
standardization problem is in separate 
national requirements and definitions of 
the threat. Naturally, when you begin 
with different requirements, you end up 
with nonstandard weapons systems. I 
think this amendment could make a real 
contribution to the drive for better 
standardization, by beginning the stand
ardization process at the beginning of 
the whole weapons system development 
process. I would like to express my sin
cere appreciation of the Senator from 
Georgia and the Senator from Iowa for 
their leadership and assistance on this 
problem. 

I would like now to discuss what I con
sider to be the single most critical part 
of this bill, as relating to general pur
pose forces. That is the shipbuilding pro
gram. What the Congress does this year 
in terms of shipbuilding wlll materially 
in:fiuence the shape of our Navy for the 
next 30 years. It will determine whether 
we begin to move toward the new con
cepts and new ship designs we must have 
if we are to meet the Soviet Naval chal
lenge, or whether we retain a :fleet struc
ture that was developed 35 years ago to 
meet the challenge offered by imperial 
Japan. 

Both the Navy and the House of Rep
resentatives have, in their proposals and 
their actions on this year's shipbuilding 
program, demonstra4;ed their continued 
adherence to outdated concepts. They 
have even gone so far as to revive a con
cept dead since 1942, when Japanese air
craft sank the Repulse and the Prince of 
Wales-the independent mission for a 
ship which is not primarily a platform 
for aircraft. This "pocket battleship" 
concept is embodied in the proposed 
strike cruiser. 

The House of Representatives has out
done the Navy in proposing ships reflec
tive of outw01n concepts. The Navy is 
aware that not all major warships re
quire or even benefit substantially from 
nuclear propulsion. The House, on the 
other hand, seems willing to authorize 
anything that can carry a 1·eactor. The 
epitome of this failure to consider all 
aspects of a ship's design, as related to 
the mission requirement and the concept 
of employment, are our current and 
building nuclear powered cruisers-for
merly called DLGN's. These ships are nu
clear powered. But their armament is so 
minimal that they compare very unfa
vorably overall to smaller Soviet cruis
ers. A typical ship of this type is the 
U.S.S. Cali/01·nia, commissioned in 1974. 

The California is armed with: no heli
copters, no antiship missiles. two anti-
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aircraft missile launchers, two 5" guns, in the direction of a. :fleet small in hip program reflects e problems we face in 
four torpedo tubes, and one 8-tube anti- lllllllbers,. with iild1vidnallY expensive, backlogs of ships already ordered and 
submarinelauneher. • muclear-powered shi}E2 In my vie' , it of needing adequate justification for 

In contrast, the Soviet Kua, hieh also too mu weight on what is sudden proposed inereases in the con-
was launched 1n 1973, and which dis;- e factor m wa ign~ struclion of certain classes. 
places about 2,000 tons less han the erplarit. Repeal o! title vm means The important point is that the pro-
California, is armed with: one helicop- ~ tl:mt nuclear po er ill ha: e to be j ~- gram as a whole- opens the door to new 
ter, eight antiship missfies, eight anti- !led on the basis o the on the basis concepts and new ship designs. There 
aircraft missile launchers~ four 76 mil- a careful and objective etamina · are two ways of lmming Soviet naval 
limeter plus four 30 millimeter guns; of costs and bene:fi:ts in the case of. each supremacy: Doing nothing, and doing 
10 torpedo tubes, and two 16-tube plus proposed type of ship. the wrong thing. This bill proposes a pro
two 6-t e A5W rocket launchers. The bill then delays long lead fu.ndi:ng gram that says "noy' to some wrong 

The California is n clear po ered; the for an additional Nimttz class aircraft things, and that gives encouragement to 
Kara. is not. But which is the mare ef- carrier,. establishing at the same time a a new look at the strneture of our Navy. 
fective ship? T · illustrates clearly joint House-Senate special committee to It is a progressive program, and I urge 
what should be the obvious fact thai ~mine the future of the aircraft car- the Senate to support it. I particularly 
choice of propulsiim plant. is only one rier task force eoncer>t, with emphasis on urge my colleagues to support it during 
among nmny factors which mnst be co - alternatives to existing carrier designs and, if necessary, after the conference 
sidered in ·p design. To focu.s our and escorts_ This iS by no means a deci- with the House. 
main atten nuclear power is to sion against building another large air- .As I noted at the beginning of tliese 
miss many more important considera- craft carrier. Persona.lly, I favor taking remarks, the bill is a reasonable, pru
tions.. whatever action is necessary to keep dent: and adequate response to the re-

By putting such heaVY emphasis on 1a large carriers in the fieet until quest of the Department of Defense. I 
II clear power~ the House commits us STOL a· craft achieve approximate would like to make it clear, however, that 
to a fleet based on a small number of performance comparability with cata- I feel there were many questionable as
:lndivtdua.lly exJ]eiiS:ive ips. Contrary pult-launched aircraft. But at the same peets to that request. The req est was 
'to some argu:merxta, e cannot can these time, I believe we need to diversify our probably about adequate 1n purely dollar 
etfective ships, ply beca e they carry aircraft strength into a larger number of tenns, in my view. But In terms of the 
nuclear power; we have Just mustrated platforms, through the rapid construe- qualitative issues-the questions of 
that point. They are, however, expensive. tion of a large number of VSTOL SUPPort where we spend our money, and for 
and they are large; they are large not · L This a roach and all oiher ap- wba~I am not a.t an sat· :tied tha.t the 
because of the armament they carry- oaehes eould and auld be investigated current structure of our defense estab-
altbough somer su the submarines- by the special committee. We would look lishmen is either as efiiclent or as el
and the carriers. carry ef!ective arma- before e leap.-: e would study the al- fective as it could be or as it nefids to be. 
mentr-- because we do not have a ternatives before eommitiing ourselves to I recent y outlined my views on how 
nuclear pawerplant suitab e for a sman a.nother N1mitz class carrier. Given the our Defense establishment should be 
sbip. Because the ships must be large, intense debate over what our NavY structured in a white paper, copies ot 
the-y e expensive, and e cannot pro- hould look lilre, it seems only prudent which the Members of · b y have 
cure them In large numbers. that e not foreclose the debate by au- received. As that white paper states, the 

What, some may ask, is wrong with a tho izing another earrier before the issue fundamental fact from wh.1ch e uld 
navy based on a small nmnber of ex- can be examined. The committee action begin when talking about general pur-
pensive ships? Tl:re problem is that, with ould assure that all the alternatives pose forces is that the United States is, 
the development of such weapons as anti- ere t.udied. before ction was recom- by nature. a seapower~ not land po er. 
ship missiles. the vulnerability of any mended to the Congress. We face land enemies on our banlers. 
individual ship has increased grea:tly one of the aspects Of the bill I support Our econ 1s dependent on. overs.eas 
over the last 10 to 15 years. Small ships i strongly is fue deletion of the p:ro- exports and imports. OUr Cllltu:re 1s 
armed with antiship missiles, and nu- poaed stl'ike cruiser. As I noted earlier, oriented: primarily tra;nx-.A:tlanttcall.y. 
clear submarines armed with missiles or this ship is a. return to the battJ.esbip We cannot even bring land forces to bear 
torpedos~ can cripple or sink large ex- concept. Because it is not primarily an on an opponent l.Jilless we first control 
pensive ships. The balance between of- aircraft pla.Vorm. it would be highly vul- the seas. By all criteria,. sea po is our 
tense and defE!"DSe has shtned. nerable, in the independent role, to hos- primary requirement. 

The 8ovfet Na?Y haS' taken full ad- tile aircraft. Like all ships of the cruiser However.. e now find owselves ith a 
vaAtqe or tllis shift. They have designed type, it wo d at all times be an attrac- Defense establishment where land power 
a na t- packs tremendous offensive tive and very vulnerable ta:rget to a sub- and sea power receive approximately 
pun or use in a preemptive attack. marine. In the. can1er escort :role. this equal resources: In this budget before us 
Their whole concept is based on the ides ship is justified as a platform for the no • the land forces-the Army plus 
that e will continue to spend au:r re- Aegis antiaircran antimissile system. Marine Corps---east about $31 billio~ the 
sources on a small number of expensive Yet serious questions can be raised as to Navy minus the Marine CO!'PH cos~ 
ships-and they can saturate a small the e1fectiveness of this system against about $34 billion. Despite the fact that 
number of ships with enough incoming projected. and possibly even current,. we face no direct land threat, our total 
missiles to do the job. Soviet antiship missile systems. land forces are the. third largest in the 

rr we are to meet the Soviet challenge, Viewing the ship agam in the inde- world. 
we cannot do so by continuing with our pendent role. the Aegis was never de- If this division of :resources gave us 
current concept. We must diversify our &igned as a self-defense system for a sufficient Naval po: ·er~ and if the land 
striking power into a much larger num- ship; it is an area defense system. In forces we purchased ·th this funding 
ber of platro~ each eapable mdivid- sum. the strike cruiser is an ill-conceived ere all of an effective type,. then perhaps 
uany, but each not overly expensive. The departure f.rom fundamental principles this situation could be tolerated. In fact, 
shipbuilding program in this bill 5ds the oi war at sea. It is at best a misguided at- we do not have adequate Naval power 
s age for that Jdnd of a shift, as clear tempt to copy the Soviet cruisers-ignor- and almost half of our land forees are 
when we examine exactly what is p ing the differing missions of the United of a type that are largely useless in the 
posed here.. States and Soviet Navies~ The lead ship theaters here e would mo t probably 

The firs-i thing this bill does is strike in this class would cost $1.4 billion. and face conflic1. 
from the law title VITI, which Ule re- subsequent ships would cost close to $1 Thanks in part io the SO~iets' willing
quirement that all major warships be billion each... It is not clear that this ness: to develop new concepts of naval 
nuclear powered. This of cotn'se does not enormous expenditure would purchase warfare d ship design where we have 
mean that some ships shout not be nu- aey :real capability. The bill before us de- not. and thank& in part to a low level of 
clear powered. The vantages of nu- e es ll iunding for this pocket mdtle- investment in shipbuilding o.ver- the pas~ 
clear power for submarines is clear. for shi~ and. I stnmgly upport the commit- 10 yearss i is my belief that the SOviet 
example~ But ti:tie VIII fs a blanket re- tee's recommendation for the deletion_ avy is no more capable of perform
quirement that tilts our whole thinking The remainder of the shipbuilding ing its. miss. on-eutting our vital sea. 
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lines of communication-than we are 
capable of performing our mission of 
keeping those sea lanes open. The Soviet 
Navy today equals or outnumbers the 
u.s. Navy in every ship category except 
aircraft can·iers. Most critically, the So
viets have by far the largest submarine 
fleet in the world, and the submarine is 
the ideal weapon for attacking naval 
units and commercial shipping. The So
viets today have a fleet of about 335 sub
marines; all the rest of the countries in 
the world, including the United States, 
have 444. As I noted in my additional 
views to this committee report, our anti
submarine warfare efforts have serious 
deficiencies, both quantitatively and 
qualitatively. 

To meet the Soviet naval challenge, 
we need a massive new technology, new 
concept building program for naval 
ships. That does not mean just building 
any type of ship; as I have already 
noted, I opposed a number of the ships 
proposed by the Navy in this year's pro
gr9.ms, because they would not be effec
t ive in dealing with the Soviet chal
lenge. We need new concepts and new 
ship designs to support the new con
cepts. That involves the painful task of 
admitting that many of our existing 
ships, including some very new ones such 
as the nuclear cruisers, are of marginal 
value at best. It also involves a major 
increase in the shipbuilding budget. 

If we look at the structure of our land 
forces, we see how to pay for the in
crease we need in shipbuilding. We are 
first a sea power, then a land power, so 
that even if we had to reduce effective 
land forces to pay for shipbuilding, that 
would be the logical action. However, 
of the 19 divisions in our active land 
forces, 9 are foot infantry, a type of 
force suitably only for Vietnam-type 
conflicts. We are not likely to fight an
other Vietnam war, and to devote the 
vast manpower expense that these divi
sions require to preparing for another 
infantry war in some jungle makes little 
sense. Modem high-intensity confiict re
quires armored and mechanized forces. 
The Soviet Army, by the way, has no 
foot infantry. Except for a few airborne 
divisions, all Soviet divisions are ar
mored or mechanized. 

As I proposed in my white paper, we 
should convert three of the existing foot 
infantry divisions-two Marine Corps 
and one Army-to mechanized or 
armored divisions, which would signifi
cantly increase our genuinely usable land 
forces. One marine foot infantry divi
sion should be retained to deal with 
minor incidents, such as the Mayaguez. 
The remaining foot divisions should be 
phased out. While this would not di
minish our useful land power-indeed, it 
would increase it-it would provide sav
ings enough to pay for the naval pro
gram we need. The savings would also 
pay for the mechanization of the three 
foot divisions to be converted, and for a 
major program to upgrade the equip
ment, maintenance, and training of our 
valuable National Guard and Reserve 
Forces. 

Neither the budget proposed by the 
Department of Defense nor this bill ad
dresses these fundamental issues of 

strategy and force structure. Yet, we are 
going to have to address them. We can
not continue funding a force structure 
which reflects intra-institutional inter
ests far more than the objective needs 
of this Nation. During this coming year, 
I am going to continue to work to get 
people, here and elsewhere, to become 
aware of these basic issues. While tllis 
bill does a very solid job of addressing 
the request submitted by the Depart
ment of Defense, ultimately either the 
Department of Defense or, that failing, 
the Congress itself must take the lead in 
restructuring our general purpose forces. 
We cannot delude ourselves into belit-v
ing that we can build modem equivalents 
of the maginot line and, just because we 
spend money, we are buying adequate de
fense. The qualitative issues must be ad
dressed. 

I thank the chairman again for his in
valuable leadership and tireless work on 
this bill. 

Mr. President, I yield back the re-
mainder of my time. 

I suggest the absence of a quorum. 
The ACTING PRESIDENT pro tem

pore. The clerk will call the roll. 
The second assistant legislative clerk 

proceeded to call the roll. 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the order 
for the quorum call be rescinded. 

The ACTING PRESIDENT protem
pore. Without objection, it is so ordered. 

ROUTINE MORNING BUSINESS 
The ACTING PRESIDENT pro tem

pore. Under the previous order, there 
will now be a period for the transaction 
of routine morning business not to ex
tend beyond the hour of 11 a.m., with 
statements therein limited to 5 minutes 
each. 

COMMITTEE MEETINGS DURING 
SENATE SESSION THIS WEEK 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that on tomor
row and Thursday and Friday, all com
mittees may be authorized to meet until 
the hour of 12 o'clock noon or until the 
close of the morning business, whichever 
is later. 

The ACTING PRESIDENT protem
pore. Without objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem
pore. The clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

CHANGE OF REFERENCE-H.R. 1762 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that H.R. 1762, 
which has been referred incorrectly to 
the Committee on Veterans' Affairs, be 
rereferred to the Committee on the Ju
diciary. 

Mr. GRIFFIN. Mr. President, reserving 

the right to object-and I shall not ob
ject-! notice this is the second time in 
many days that bills have bP.en rereferred 
on the basis that they were originally 
referred to the wrong committee. 

I am curious as to who makes the 
judgment that they were not correctly 
referred in the first instance. Is it the 
Parliamentarian who discovers the mis
take or is someone else deciding that they 
were incorrectly referred? I do not have 
any knowledge at all of this particular 
bill, but just as a matter of interest and 
orderly procedure, I am wondering about 
it. 

Mr. ROBERT C. BYRD. In this in
stance, this is a bill which I introduced 
for the relief of an individual. It was 
improperly referred to the Veterans' Af
fairs Committee, and some days ago I 
received unanimous consent to rerefer it 
to the Judiciary Committee. 

Now the House companion bill has 
come over, and it would be necessary for 
me to take the same action. I cannot ex
plain how--

Mr. GRIFFIN. This is a private bill? 
Mr. ROBERT C. BYRD. Yes. 
Mr. GRIFFIN. I have no particular 

concern in this instance. 
Mr. ROBERT C. BYRD. I can appre

ciate the distinguished Senator's conce1n. 
I do not know how it came to be wrongly 
referred in the first instance. 

Mr. GRIFFIN. I thank the Senator 
from West Virginia. 

The ACTING PRESIDENT pro tern
pore. Without objection, the bill is re
referred. 

AUTHORIZATION FOR COMMITTEE 
ON INTERIOR AND INSULAR AF
FAIRS TO MEET AT 3:30 P.M. 
Mr. ABOUREZK. Mr. President, I ask 

unanimous consent that the Committee 
on Interior and Insular Affairs be per
mitted to meet at 3:30 this afternoon 
until the conclusion of their business, 
which is to make a determination on a 
Federal Energy Agency ruling, and that 
should be made today. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none and 
.!_t is so ordered. ' 

MESSAGES FROM THE HOUSE 
ENROLLED BILLS SIGNED 

At 12: 35 p.m., a message from the 
House of Representatives delivered by 
Mr. Hackney, one of its reading clerks, 
announced that the Speaker pro tem
pore has signed the following enrolled 
bills: 

s. 2679. An act to establish a. Commission 
on Security and Cooperation in Europe. 

H.R. 12132. An act to extend as an emer
gency measure for 1 year the District of Co
lumbia. Medical and Dental Manpower Act 
of 1970. 

H.R. 12527. An act to amend the Federal 
Trade Commission Act to increase the au
thorization of appropriations for fiscal year 
1976, and for other purposes. 

The em·olled bills were subsequently 
signed by the President pro tempore. 

At 2:10p.m., a message from the House 
cf Representatives by Mr. Hackney an-
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nounced that the House has passed the states, will become ineligible to receive Med
following bills in which it requests the icald and certain other benefits because of 
concun·ence of the Senate: cost of living increases in benefits from so-

cial Security or other federally funded pro-
H.R. 11009. An act to provide for an inde

pendent audit of the financial condition of 
the government of the District of Columbia; 
:lnd 

grams; and 
"Whereas, a Bill, H.R. 8318, is now pend

ing in the United States Congress which 
would remedy this problem. Its title reads "A 
Bill to amend the Social Security Act to 
make certain that recipients of supplemental 
security income benefits, recipients of aid to 
families with dependent children, and re
cipients of payments under the veterans' 
benefit programs and certain other Federal 

H.R. 13121. An act to direct the Law Re
vision Counsel to prepare and publish the 
District of Columbia Code through publica
tion of supplment V to the 1973 edition, 
with the Council of the District of Columbia 
to be responsible for preparation and publi
cation of such Code thereafter. r and federally assisted programs will not have 

The message also announced tha.t the the amount of such benefits, aid, or pay
House has agreed to the concurrent reso- ments reduced because of increases in 
lution (H. Con. Res. 640) authorizing the monthly social secUI"ity benefits." Now, 
printing of 15,000 copies of "Federal th~ref~re, 
Election Campaign Laws Relating to the Be tt res~Zved by the .senate, t he House of 
United States House of Representatives " Representatives co~currmg: . . 
. . . ' "That Congress lS hereby memorialized to 
m which 1t requests the concurrence of enact H.R. 8318 in order that many deserving 
the Senate. citizens throughout the United Std.tes will 

ENROLLED BILLS SIGNED not be deprived of Medicaid and cer tain 
At 5:05p.m., a message from the House other benefits because of cost of living in

of Representatives delivered by Mr. creases in Social Security benefits and other 
Hackney announced that the Speaker federally funded programs. 

P
ro tempore has signed the following "Be it further resolved that copies of this 

resolution be forwarded to the Clerk of the 
enrolled bills: United States Senate, the Clerk of the United 

H.R. 8719. An act to provide for an amend- States House of Representatives and to each 
ment to the Washington Metropolitan Area member of Congress from South Carolina." 
Transit Regulation COmpact to provide for Senate Joint Resolution No. 9 adopted by 
the protection of the patrons, personnel, and the Legislature of the State of Connecticut; 
property of the Washington Metropolitan to the Committee on Banking, Housing and 
Area Transit Authority. Urban Affairs: 

H.R. 12453. An act to authorize appropria
tions to the National Aeronautics and Space 
Administration for research and develop
ment, construction of facilities, and research 
and program management, and for other 
purposes. 

The enrolled bills were subsequently 
signed by the President pro tempore. 

HOUSE BILLS AND CONCURRENT 
RESOLUTION REFERRED 

The following bills were each read 
twice by their titles and referred to the 
Committee on the District of Columbia: 

H.R. 11009. An act to provide for an in
dependent audit of the financial condition 
of the government of the District of Co
lumbia; and 

H.R. 13121. An act to direct the Law Re
vision COunsel to prepare and publish the 
District of Columbia Code through publi
cation of supplement V to the 1973 edition, 
with the council of the District of Columbia 
to be responsible for preparation and pub
lication of such Code thereafter. 

The concurrent resolution <H. Con. 
Res. 640) authorizing the printing of 
15,000 copies of "Federal Election Cam
paign Laws Relating to the United States 
House of Representatives" was referred 
to the Committee on Rules and Admin
istration. 

PETITIONS 

The ACTING PRESIDENT pro tem
pore (Mr. LEAHY) laid before the Senate 
the following petitions, which were re
ferred as indicated: 

A concurrent resolution adopted by the 
Legislature of the State of South Carolina; 
to the COm.m.ittee on Finance: 

"CONCURRENT RESOLUTION 

Memorializing Congress to Enact H.R. 8318 
in Order that Certain Citizens Will not be 
Deprived of Medicaid and Other Benefits 
"Whereas, effective July 1, 1976, many cltl-

~ens of this State, as well as many other 

"SENATE JOINT RESOLUTION No. 9 
"Resolution memorializing the Federal 

Reserve Board, the Federal Deposit Insur
ance Corporation, the Federal Home Loan 
Bank Board, the Comptroller of the 
Currency, and the United States Congress 
to equalize deposit rate cellings in the 
State of Connecticut 

Resolved by this Assembly: 
"Whereas, legislation has been passed in 

the 1973, 1974 and 1975 sessions of the Con
necticut Legislature granting to thrift illSti
tutions in the State of Connecticut many of 
the rights and responsiblUties formerly 
granted only to commercial banks, includ
ing the right to offer personal checking ac
counts, the right to offer credit cards and 
revolving lines of credit and the right to 
perform limited trust functiollS including 
the establishment of individual retirement 
accounts and Keogh plan trusts; and 

"Whereas, federal law and regula.tlollS now 
permit thrift institutions to pay their 
depositors a higher maximum rate of in
terest than the amount which commercial 
banks can now pay on savings and time 
deposits, including individual retirement 
accounts; and 

"Whereas, in view of the passage of said 
state legislation it is deemed appropriate 
that federal law and regulations should be 
reviewed; and 

"Whereas, the citizens of the State of Con
necticut would greatly benefit by the 
elimination of the present inequitable law 
and regulations which, as they apply to 
Connecticut, penalize those depositors who 
choose to deposit their funds in a com
mercial bank by denying them equal interest 
rates. 

"Now, therefore, be it resolved, that we, 
the members of this assembly unite in 
1·egistering our concern and dissatisfaction 
with the existing federal law and regulations 
and urge and petition the Federal Reserve 
Board, the Federal Deposit Insurance Cor
poration, the Federal Home Loan Bank Board, 
the Comptroller of the Currency and the 
Congress of the United States to expedite 
their consideration of various plans of 
restructuring and reordering the banking 
system, especially as it applies to interest 
rate authoriz-ation in the State of Con-

necticut, to assure that the federal law and 
regulatiollS provide a fair, competitive bank
ing system for all financial institutions in 
Connecticut, including ceilings set on the 
rates paid on deposits. 

"Be it further resolved, that the clerks 
of the House and Senate cause copies of this 
resolution to be sent to the President of the 
Senate and Speaker of the House of Repre
sentatives of the Congress of the United 
States, to the Federal Reserve Board, to the 
Federal Deposit IllSurance Corporation, to the 
Federal Home Loan Bank Board, to the 
Comptroller of the Currency, to the Coordi
nating COmmittee of Financial Institutions 
and to each member of the Connecticut con
gressional delegation." 

A resolution adopted by the COunty Board 
of Washington County, Ill., relating to pro
t ective flashing signals at railroad crossings; 
to the Committee on Commerce. 

COMMUNICATIONS FROM EXECU
TIVE DEPARTMENTS, ETC. 

The ACTING PRESIDENT pro tem
pore <Mr. LEAHY) laid before the Senate 
the following letters, which were referred 
as indicated: 
APPROVAL OF LOAN BY THE RURAL ELECTRIFI

CATION ADMINISTRATION 
A letter from the Acting Administrator of 

the Rural Electrification Administration 
transmitting a report, pursuant to law, on 
the approval of a loan by the REA to South 
Texas Electric COoperative, Inc., of Victoria, 
Tex. (with accompanying papers); to the 
Committee on Agriculture and Forestry. 

FINAL DETERMINATION OF THE INDIAN 
CLAIMS COMMISSION 

A letter from the Chairman of the Indian 
Claims Commission transmitting, pursuant 
to law, a report on the final determination by 
the Commission in the case of the Lipan 
Apache Tribe, et al., in Docket No. 22-C (with 
an accompanying report); to the Commit
tee on Appropriations. 

REPORT OF THE ASSISTANT SECRETARY OF 
DEFENSE 

A letter from the Assistant Secretary of 
Defense transmitting, pursuant to law, a 
listing of contract award dates for the period 
May 15, 1976 to August 15, 1976 (with ac
companying papers); to the Committee on 
Armed Services. 

REPORT OF THE GENERAL SERVICES 
ADMINISTRATION 

A letter from the Deputy Admlnistra tor of 
General Services transmitting, pursuant to 
law, the semiannual stockpile report to the 
COngress on the Strategic and critical mate
rials stockplling program for the period 
July 1 to December 31, 1975 (with an ac
companying report) ; to the Committee on 
Armed Services. · 

PUBLICATION OF THE FEDERAL POWER 
COMMISSION 

A letter from the Chairman of the Federal 
Power COmmission transmitting a publica
tion entitled "Statistics of Privately Owned 
Electric Utilities in the United States, 1974" 
(with an accompanying publication); to the 
Committee on Commerce. 
PROPOSED LEGISLATION BY THE FEDERAL TRADE 

CoMMISSION 
A letter from the Chairman of the Federal 

Trade Commission transmitting, pursuant to 
law, a proposed amendment to the authoriza
tion of appropriation legislation for the Fed
eral Trade Com.misslon for the fiscal year 
1978 (with accompanying papers); to the 
Committee on Commerce. 

DISTRIBUTION OF INDIAN JUDGMENT FuNDS 
A letter from the Under Secretary of the 

Interior transmitting, pursuant to law, a 
proposed plan for the use of the funds 
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awarded to the Confederated Salish and 
Kootenai Tribes by the Court of Claims (with 
accompanying papers) : to the Committee on 
Interior and Insular Affairs. 
PROPOSED RESEARCH CONTRACTS OF THE DE

PARTMENT OF THE INTERIOR 

Two letters from the Deputy Assistant Sec
retary of the Interior transmitting, pursuant 
to law, two proposed contracts for research 
projects (with accompanying papers); to the 
Committee on Interior and Insular Affairs. 
REFUND FOR ANNUAL RENTALS BY THE DE-

PARTl'>1ENT OF THE INTERIOR 

A letter from the Secretary of the Interior 
reporting, pursuant to law, on a determina
tion that Standard Oil Co. of California. is 
entitled to a refund for annual rentals; to 
the Committee on Interior and Insular Af
fairs. 

REPORTS OF THE FEDERAL ENERGY ADMIN
ISTRATION 

A letter from the Administrator of Fed
eral Energy transmitting, pursuant to law, 
a report on changes in market shares for 
petroleum products (with an accompanying 
report); and a letter from the Administrator 
of Federal Energy transmitting, pursuant to 
law, a report on the reevaluation of manda
tory petroleum allocation and price regula
tions (with an accompanying report); to the 
Committee on Interior and Insular Affairs. 

REPORTS OF COMMITI'EES 

The following reports of committees 
were submitted: 

By Mr. STEVENSON, from the COlpmlttee 
on Banking, Housing and Urban A1fah·s, with 
an amendment: 

S. 3084. A bill to extend the Export Ad
ministration Act of 1969, as amended (to
gether with additional views) (Rept. No. 94-
917). 

By Mr. MAGNUSON (for :Mr. PASTORE), 
from the Committee on Commerce, with 
amendments: 

S. 2054. A bill to amend sections 203 and 
204 of the Communications Act of 1934 
(Rept. No. 94--918). 

By Mr. MAGNUSON (for Mr. PASTORE), 
from the Committee on Commerce, without 
amendment: 

S. 2847. A bill to amend section 318 of the 
Communications Act of 1934, as amended, to 
enable the Federal Communications Com
mission to authorize translator broadcast 
stations to originate limited amounts of 
local programing, and to authorize frequency 
modulation (FM) radio translator stations to 
operate unattended in the same manner as is 
now permitted for television broadcast 
translator stations (Rept. No. 94-919). 

By Mr. MAGNUSON (for Mr. P~STORE), 
from the Committee on Commerce, with an 
amendment: 

S. 2343. A bill to amend the Communica
tion Act of 1934, as amended, with respect to 
penalties and forfeitures (Rept. No. 94-920). 

EXECUTIVE REPORTS OF 
COMMITTEES 

As in executive session, the following 
executive reports of committees were 
submitted: 

By Mr. SPARKMAN, from the Committee 
on Foreign Relations: 

John H. Reed, of Maine, to be Ambassador 
Extraordinary and Plenipotentiary of tb:e 
United States of America to the Republic of 
Sri Lanka, and to serve concurrently and 
without additional compensation as .Am
bassador Extraordinary and Plenipotentiary 
of the United States of America to the Re
public of the Maldives. 

(The above nomination was reported 
with the 1·ecommendation that it be con
finned, subject to the nominee's commit
ment to respond to requests to appear 
and testify before any duly constituted 
committee of the Senate.) 

STATEME:t>."T OF POLITICAL CONTRIBUTIONS 

Contributions are to be reported for the 
period beginning on the first day of the 
fourth calendar year preceding the calendar 
year of the nomination and ending on the 
date of the nomination. 

Nominee, John H. Reed. 
Post, SrJ. Lanka. 
CONTRIBUTIONS, AMOUNT, DATE, AND DONEE 

1. Self, See Exhibit A. 
2. Spouse, Cora D. Reed, None. 
3. Children and Spouses: Cheryl D. Reed, 

None: Ruth Reed Duford and Gemld P. Du
ford, None. 

4. Parents: Mrs. Eva s. Reed, None. Mr. 
Walter M. Reed, Sr. (Deceased). 

5. Grandparents: Mr. and Mrs. Linwood R. 
Seeley (Deceased); Mr. and Mrs. Phllo H. 
Reed (Deceased}. 

6. Brothers and Spouses: See Exhibit B. 
7. Sisters and Spouses: See Exhibit B. 
I have listed above the names o! each 

member o! my immediate family including 
their spouses. I have asked each of these 
persons to inform me of the pertinent con
tributions made by them. 'J;'o the best of my 
knowledge, the information contained 1n this 
report ls complete and accurate. 

JOHN H. REED. 

ExBIBrr A 
1. John H. Reed-Contributions: 

19'12 

Amount, date, and donee 
$100, January 15. 1972. Maine Republican 

Finance Committee. 
$50. January 30, 1972, Republican National 

Finance Committee. 
$100, Aprll 3, 1972, Finance Committee for 

the Reelection of the President. 
$100, June 26, 1972, Chafee !or '72 Com

mittee. 
$100, October 2, 1972, Cohen for Congress 

Committee. 
- $100, October 17, 1972, Maine Finance Com

mittee to reelect the President. 
1973 

$25, January 6, 1973, Republican National 
Finance Committee. 

$100, February 19, 1973, Maine Republican 
Finance Committee. 

$100, October 5, 1973, Victory 72-74 Com
mittee. 

$100, December 10, 1973, Victory 72-74 
Committee. 

$15, December 30, 1973, Republican Na
tional Finance Committee. 

19n 

$50, January 1, 1974, Victory 72-74 Dinner 
Committee. 

$100, April 20, 1974, Maine Republican Fi
nance Committee. 

$15, July 7, 1974, Republican National Fi
nance Committee. 

$100, July 22, 1974, Victory 74 Committee. 
$100, September 14, 1974, Maine Republi

can State Committee. 
1975 

$15, January 4, 1975, Republican National 
Finance Committee. 

$100, February 5, 1975, Victory 74 Commit
tee. 

$100, March 1, 1975, David Emery Com-• 
mittee. · 

$100, April 21, 1975, Maine Republican Fi
nance Committee. 

$50, May 31, 1975, Maine Republican Fi
nance Committee. 

$15, December 29, 1975, Republican Na
tional Finance Committee. 

1976 

$100, January 27, 1976, Maine Republican 
Finance Committee. 

EXHIBIT B 

6. Brother and Spouse: 
Walter M. Reed, Jr., and Dolly L. Reed

none. 
Amount, date, cmcl. cl.onee 

$50, September 16, 1972, William D. Hatha-
way. 

$55, September 16, 1972 William S. Cohen. 
$100, Aprll20, 1974 WilliamS. Cohen. 
7. Sister and Spolise: Ruth R. Mraz and 

Arthur J. Mraz-joint contribution. 
Amount, date, and donee 

$5, September 18, 1972, William S. Cohen. 
$30, April 20, 1974, William S. Cohen. 
$25, September 15, 1975, William S. Cohen. 

ENROLLED BTI.L PRESENTED 

The Secretary of the Senate reported 
that today, May 25, 1976, he presented to 
the President of the United States the 
enrolled bill <S. 2679) to establish a Com
mission on Security and Cooperation in 
Ew·ope. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first time 
and, by unanimous consent, the second 
time, and referred as indicated: 

By Mr. CASE (for himself and Mr. 
WILLIAMS): 

S. 3482. A bill to amend section 4942 (g) (2) 
of the Internal Revenue Code. Referred to 
the Committee on Finance. 

By Mr. LAXALT: 
S. 3483. A bill to amend section 205 oi the 

Federal Power Act in order to revise the pro
cedure for establishing new schedules of 
rates, charges, classifications or services. Re
ferred to the Committee on Commerce. 

By Mr. MONDALE: 
S. 3484. A bill for the relief of Peter Poon 

on Wong; and 
S. 3485. A bill for the relief of Orlando Gar

zon. Referred to the Committee on the Ju
diciary. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. CASE (for himseli and Mr. 
WILLIAMS): 

S. 3482. A bill to amend section 4942 
(g) (2) of the Internal Revenue Code. 
Referred to the Committee on Finance. 

Mr. CASE. Mr. President, Senator 
WILLIAMS and I are introducing a bill 
to amend section 4942(g) (2) of the In
ternal Revenue Code, the so-called set
aside provision under which amounts 
set aside by private foundations for fu
tul'e payment may be treated as quali
fying distributions under the Tax Re
fonn Act of 1969. 

The Robert Wood Johnson Founda
tion, one of the Nation's largest founda
tions, has encountered a severe problem 
owing to the Internal Revenue Service's 
administration of section 4942 and spe
cifically 4942(g) of the code. These sec
tions were added by the Tax Reform 
Act of 1969. 
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Section 4942 requires that a founda

tion pay out either all Qf its investment 
income or a statutorily determined per
centage-6 percent in 1975-of its asset 
value, or be subject to a penalty tax. 
At issue is the ability of the founda
tions to use the set-aside method of 
grantmaking described in section 4942 
(g) to meet the payout requirement of 
section 4942. 

When a foundation makes a grant, 
one method of funding, of course, is by 
awarding the entire amount of the grant 
at the beginning of the project. In many 
cases, however, this is not the most de
sirable approach; some projects, by 
their very complexity, require regular 
monitoring and frequent evaluation. In 
these cases, foundations often prefer the 
set-aside approach, that is, setting funds 
aside for annual payments over the term 
of the grant, that is, 5 years, rather 
than by actual total payout at the in
ception of the grant period. 

Under section 4942(g), in order for 
funds granted but set aside for future 
payout to be treated as qualifying dis
tributions in the year of the award, the 
Internal Revenue Service must af
firm that the purpose of the grant can 
be better accomplished by the set-aside 
method rather than by immediate pay
ment of the full amount. This involves a 
separate determination by the Service, 
for each grant, that is not only a pro
gramatic, judgmental decision, rather 
than a factual test, but is also a cumber
some and time-consuming process. 

The problem that this poses for the 
Robert Wood Johnson Foundation is 
unique, because of the foundation's sub
stantial increase in assets on the death 
of Robert Wood Johnson in 1968. While 
other major foundations had numerous 
major funding commitments made in 
previous years, the Robert Wood Johnson 
Foundation bad no similar commit
ments, no backlog of prior approved 
grants. This meant that in order to meet 
the payout requirements of section 4942, 
the foundation bad to secure affirmative 
IRS approval of its set-aside grants 
every year. 

The bill we are introducing permits 
foundations to set aside for subsequent 
grants sums that might otherwise be re
quired to be paid out immediately in 
order to avoid the penalty tax; further, 
our bill will not mean any revenue loss 
to the Treasury. The bill will merely re
lieve the Treasury of the responsibility 
of passing on the merits of each set
aside. 

Our bill is consistent with legislative 
intent as expressed in the 1969 act, since 
Congress at that time both imposed the 
payment requirement and provided for 
the set-aside method of meeting it. What 
was unforeseen in 1969 was that a new 
foundation, or one whose assets were 
suddenly multiplied many times over
such as the Robert Wood Johnson Foun
dation-would find it impossible to meet 
the requirement initially while using the 
set-aside methods, unless each set-aside 
grant was specifically approved by the 
Treasury. Our bill, then, will make pos
~ible the orderly growth and manage
ment of philanthropy by new and greatly 
enlarged foundations. 

I ask unanimous consent that the bill 
be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 3482 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, Section 4942 
(g) (2) of the Internal Revenue Code of 1954 
(relating to definition of qualifying distribu
tions) is amended to read as follows: 

(2) CERTAIN SE'T-ASIDES.-For all taxable 
years beginning on or after January 1, 1975, 
subject to such terms and conditions as may 
be prescribed by the Secretary or his dele
gate, an amount or amounts set aside for a 
specific project which comes within one or 
more purposes described in section 170 (c) 
(2) (B) may be treated as a qualifying dis
tribution, but only if, 

(A) the amount will be paid for the spe
cific project within five years, and 

(B) either 
(i) at the time of the set-aside the pri

vate foundation establishes to the satisfac
tion of the Secretary or his delegate that 
the project is one which can better be ac
complished by such set-aside than by im
mediate paymli'nt of funds, or 

(ii) (a) the project will not be completed 
before the end of the taxable year of the 
foundation in which the grant is made, 

(b) the private foundation in each tax
able year beginning after December 31, 1975 
(or after the end of the fourth taxable year 
following the year of its creation, whichever 
is later) shall disburse amounts, in cash 
or its equivalent, equal to the distributable 
amm.mt under subsection (d) (without re
gard to subsection (i)) for purposes describ
ed in section 170(c) (2) (B) (including but 
not limited to payments with respect to set 
asides which were treated as qualifying dis
tributions in a prior year or years), 

{c) the private foundation shall have dis
tributed during the four taxable years im
mediately preceding its first taxable year 
beginning after December 31, 1975, or the 
fifth taxable year following the year of its 
creation, whichever is later, an aggregate 
amount, in cash or its equivalent, equal to 
the sum of the following (including but not 
limited to payments with respect to set
asides which were treated as qualifying dis
tlibutions in a prior year or years): 80% 
of the first preceding taxable ye:a.r's distlib
utable amount; 60% of the second preceding 
taxable year's distributable amount; 40% 
of the third preceding taxable year's dis
tributable amount; 20% of the fourth pl·e
ceding taxable year's distributable 'amount, 
and 

(d) the foundation notifies the Secretary 
or his delegate in writing of the amount 
or amounts set aside and terms and condi
tions of the grant within 90 days after the 
award of the grant. 

(e) If, for any taxable year to which para
graph (b) applies, the private foundation 
fails to disburse in cash or its equivalent 
amounts equal to those required by para
graph (b) and (1) the failure to disburse 
said amounts was not willful and was due 
to reasonable cause and (2) the foundation 
distributes an amount in cash or its equiva
lent equal to the difference between the 
amounts required to be distributed under 
paragraph (b) and the amounts actually 
disbursed in cash or its equivalent during 
tilat taxable year within the initial correc
tion period provided in subsection (j) (2) 
hereof, such distribution in cash or its 
equivalent shall be treated for the purposes 
of this subparagraph as made during said 
year. 

(f) (1) If, for the taxable years tn the 
adjuStment period for which the organiza
tion is a private foundation, the foundation 
disburses amounts in cash or its equivalent 
which exceed the amount required to be 

distributed under subparagraph (d) (in
cluding but not limited to payments with 
respect to set asides which were treated as 
qualifying distributions in prior years), then 
for the purposes of this subsection the dis
bursement required under subparagraph 
(b) for the taxable year shall be reduced 
by an amount equal to such excess. 

(2) For the purposes of paragraph (1) 
with respect to any taxable year of a private 
foundation the taxable years in the adjust
ment period 'are the taxable years (not ex
ceeding 5) beginning after December 31, 
1975, and immediately preceding the tax
able year. 

By Mr. LAXALT: 
S. 3483. A bill to amend section 205 of 

the Federal Power Act in order to revise 
the procedure for establishing new 
schedules of rates, charges, classifica
tions, or services. Referred to the Com
mittee on Commerce. 

Mr. LAXALT. Mr. President, in the 
past several months, I have received 
from the southern part of my State, lit
erally hundreds of letters expressing 
outrage at the skewed distribution of 
electric power rates caused by the slow
ness and inequity of Federal Power Com
mission procedures. Those procedm·es 
which particularly outraged my constit
uents were: the automatic passthrough 
of wholesale rate requests albeit on a 
temporary basis; the passthrough of 
additional requests before the final de
termination of initial ones bad been 
made; and the undue delay which has 
frequently stretched into many years. 

To be sure, in southern Nevada, there 
are additional complications involving 
very intricate relations between two 
utility companies, one of which does not 
generate power but instead must :Pur
chase it from the other. But even so, all 
parties concerned are agreed that a good 
deal of the skewed rate problem can be 
attributed to the above listed FPC pro
cedures. That pro})lem bas now gotten so 
bad that retail customers in Henderson, 
Nev., pay power rates 39 percent 
higher than residents of nearby Las 
Vegas for power coming from the same 
source. 

Section 205(e) of the Federal Power 
Act allows the FPC to suspend the oper
ation of any newly proposed schedule of 
rates for up to 5 months. After that, 
however, the rates go into effect tempo
rarily pending the outcome of a full 
hearing to determine the lawfulness of 
proposed changes. Thus, the present sys
tem allows the FPC by simple inaction 
to grant rate increases which violate at 
least the spirit of the Administrative 
Procedm·es Act and the requirements of 
due process in that they are passed 
through on an interim basis prior to any 
judgment as to their lawfulness. 

As if this were not bad enough, the 
Commission's hearing and revie·w proc
ess bas become increasingly cumber
some and complicated with the result 
that consideration of many rate pro
posals frequently drags on for years
the Nevada case in point began over a 
year ago and there is still no end in 
sight. The FPC argues that wholesale 
purchasers forced to pay pending tem
poral'Y rates have a right to refunds as 
do consumers should the proposed rate 
ultimately be determined to be unrea-

. 

' 
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sonable. But, in practice, refunding has 
frequently proven to be of little ' use to 
the consumer because, under· present 
law, the refund provisions are optional 
at the discrc ~ion of the FPC &nd utilities 
frequently pancake additional requests 
one on top the other in such a way that 
final refunds are even further delayed, 
if they are granted at all. Of course, re
funds, which may or may not come 
through at some future time, also do 
little to comfort the small business or 
residential consumer faced with mount
ing present bills. 

To assist in dealing with some of those 
problems, I am today introducing legis
lation to expedite and render more 
equitable FPC procedures for handling 
rate increases. My bill would amend sec
tion 205 (e) of the Federal Power Act in 
the following way: 

First. It would provide for an interim 
hearing process to assess the lawfulness 
of any proposed rate increase pri01· to 
commencement of the initial hearing. 
This interim hearing would be between 
the FPC and the relevant utility for an 
assessment of reasonableness and would 
take place within the first 30 days after 
the filing of the rate increase schedule; 

Second. It would require that fUn 
hearings be commenced within 90 days 
of the filing of the rate increase sched
ule; 

Third. It would require, as opposed to 
leaving optional, the maintenance of ac
curate records and the granting of re
ftmds in the event a proposed increase 
proved to be unlawful; and 

Fourth. It would prohibit what has 
come to be known as pancaking; that is 
the procedure by which utllities seek 
further increases before the FPC has 
disposed of previous ones. 

Mr. President, I ask unanimous con
sent that the text of the bill be printed 
in the RECoRD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 3483 
Be it enacted. by the Senate and. Ho'u,se 

of Representatives of the United States of 
America in Congress assembled., That section 
205(e) of the Federal Power Act (16 U.S.C. 
824d(e)) ts amended to read as follows: 

"(e) (1) Whenever any such new schedule 
is filed the Commission shall at once, but 
upon reasonable notice, enter upon a pre
liminary hearing solely with the public util
ity or utilities filing such schedule concern
ing the lawfulness of such rate, charge, 
classificati<>n, or service; and, pending such 
hearing and the decision thereon, the Com
mission, upon filing with such schedules and 
delivering to the public utility or utilities 
affected thereby a statement in writing of 
its reasons for such suspension, shall suspend 
the operation e:f such schedule and defer 
the use of such rate, charge, classification, or 
service, until the effective date of such deci
sion which shall not be later than sixty days 
after the date on which such schedule would 
otherwise go into effect. Following the com
pletion of such preliminary hearing the 
Commission shall issue such temporary orders 
with respect to such schedule as it deems 
app1·opriate and within thirty days thereafter 
shall initiate full hearings upon such sched
ule and such temporary orders. Upon the 
completion of such hearings the Commission 
shall issue such final orders with respect to 
such schedule as are proper in a proceeding 

initiated after it has become effective. After 
any suspension pursuant to this subsection 
the proposed change of rate, charge, classifi· 
cation, or service may be placed into effect 
1n accordance with such temporary orders 
as provided above, but in case of a proposed 
increased rate or charge, the Commission 
shall by order require the interested public 
utllity or public utilities to keep accurate 
account in detail of all amounts received by 
reason of such increase, specifying by whom 
and in whose behalf such amounts are paid, 
and upon completion of the full hearing and 
final decision shall by further order require 
such public utility or public utilities to re
fund, with interest, to the persons in whose 
behalf such amounts were paid, such portion 
of such increased rates or charges as by its 
decision shall be found not justified. At any 
hearing inVolving a rate or charge sought to 
be increased, the burden of proof to show 
that the increased rate or charge is just and 
reasonable shall be upon the public utility, 
and the Commission shall give to the hearing 
and decision of such questions preference 
over other questions pending before it and 
decide the same as speedily as possible. 

"(2) A public utllity may not file a sched
ule which seeks to increase a rate or charge 
so long as the Commission has pending before 
it for final determination any schedule pre
viously filed providing for such an increase 
by such public utility.". 

ADDITIONAL COSPONSORS 
s. 495 

At his own request, the Senator from 
Minnesota (Mr. HUMPHREY) was added 
as a cosponsor of S. 495, a bill to estab
lish certain Federal agencies. 

s. 3069 

At the request Of Mr. BUCKLEY, the 
Senator from Arizona. (Mr. FANNIN), the 
Senator from Utah <Mr. GARN), the Sen
ator from Wyoming (Mr. HANsEN), the 
Senator from North Carolina <Mr. 
HELMS), the Senator from Idaho (Mr. 
McCLURE), the Senator from Virginia 
<Mr. Scorr), and the Senator from 
Texas <Mr. ToWER) were added as co
sponsors of S. 3069, the Antidiscrim
ination Act of 1976. 

s. 3084 

At the request Of Mr. STEVENSON, 
the Senator from New Jersey (Mr. Wn.
LIAMS) was added as a cosponsor of s. 
3084, to extend the Export Administt·a
tion Act of 1969. 

s. 3144 

At the request of Mr. BucKLEY, the 
Senator from Arizona (Mr. FANNIN) 
was added as a cosponsor of S. 3144, a 
bill to amend title 39, United States Code, 
to increase, to the fullest degree possible, 
competition in the delivery of mail, and 
for other purposes. 

s. 3280 

At the request of Mr. MATHIAS, the 
Senator from Ohio (Mr. TAFT) was added 
as a cosponsor of S. 3230, to promote 
economy, efficiency, and improved service 
in the financing, administration, and 
delivery of social welfare service. 

s. 3402 

At the request of Mr. ABOUREZK, the 
Senator from Ohio (Mr. TAFT) was added 
as a cosponsor of S. 3402, the Special 
Lebanon Relief Act. 

AMENDMENTS SUBMITTED FOR 
PRINTING 

FOREIGN MILITARY SALES ACT
S. 3439 

AMENDMENT NO. 1700 

(Ordered to be printed and to lie on 
the table.) 

Mr. ABOUREZK. Mr. President, I am 
today submitting an amendment to the 
International Security Assistance and 
Arms Export Control Act of 1976-77. 
The purpose of the amendment is to add 
a new section to the legislation that 
would provide authorization for humani
tarian assistance to Lebanon. The 
amendment is identical to legislation 
which I have introduced <S. 3402), and 
which Chairman SPARKMAN has subse
quently introduced (S. 3450). 

Mr. President, I am hopeful that the 
floor manager of the bill will be able 
to accept this amendment, so that as
sistance to Lebanon can begin as quickly 
as possible. 

Mr. President, I ask unanimous con
sent that the text of the amendment be 
printed in the RECORD. 

There being no objection, the amend
ment was ordered to be printed in the 
RECORD, as follows: 

AMENDMENT No. 1700 
On page 78, after line 2, insert the follow

ing new section, and renumber succeeding 
section accordingly: 

"Special Lebanon Relief Act 
"Sec. 422. (a) This may be cited as the 

'Special Lebanon Relief Act.' " 
(b) LEBANON BELIEF AND REHABILITATION, 

The Foreign Assistance Act of 1961, as 
amended, is further amended by adding at 
the end of Chapter 9 of Part I, relating 
to international disaster assistance, a. new 
section as follows: 

"SEC. 495C. LEBANON RELIEF AND REHABILI
TATION.-(a) The Congress, recognizing that 
prompt United States assistance is necessary 
to alleviate the human suffering arising 
from ciVil strife in Lebanon and to restore 
the confidence of the people of Lebanon, 
hereby authorizes the President to furnish 
assistance, on such terms and conditions a.s 
he may determine including the issuance ot 
housing guaranties in accordance with the 
authority and within the limitation of Sec
tion 221 of this Act, for the relief and re
habilltation of refugees and other needy 
people in Lebanon. 

"(b) There is authorized to be appropri
ated to the President for the purposes of 
this section, in addition to amounts other
wise available for such purposes, $20,000,000 
which amount is authorized to remain avail
able until expended. 

" (c) Assistance under this section shall 
be provided in accordance with the policies 
and general authority contained in section 
491. 

"(d) Obligations incurred prior to the date 
of enactment of this section against other 
appropriations or accounts for the purpose 
of providing relief and rehabilitation as
sistance to the people of Lebanon may be 
charged to the appropriations authorized 
under this section. 

"(e) Not later than 60 days after the date 
of enactment of appropriations to carry out 
this section, and on a quarterly basis thel·e
after, the President shall transmit reports 
to the Committees on Foreign Relations and 
Appropriations of the Senate and to the 
Speaker of the House of Representatives re
garding the programing and obligation of 
funds 11nder this section." 
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ANTITRUST IMPROVEMENTS ACT 

OF 1976-H.R. 8532 
AMENDMENT NO. 1702 

(Ordered to be printed and to lie on 
the table.) 
· Mr. ALLEN submitted an amendment 
intended to be proposed by him to the 
bill (H.R. 8532) to amend the Clayton 
Act to permit State attorneys general to 
bring certain antitrust actions, and for 
other purposes. 

TRUTH IN OCTANE-S. 1508 
AMENDMENT NO. 1703 

(Ordered to be printed and referred 
to the Committee on Commerce.) 

'rHE P"OBLIC NEEDS THE T1lUTH ABOUT- OCTA!Or 

Mr. HATHAWAY. Mr. President, on 
April 23, 19"15, Senator cl1n'YJtE in
troduced S. 1508, the truth in octane 
bill. A nmnber of my respected colleagues 
joined in cosponsorship of this ilL 

The purpose of this bill is to assist the 
public in its purchases of gasoline,. so 
that people neither as.te money or en
ergy by purchasing gasoline that is of 
too high an oe~ne, nor damage their 
automobile engines by consistently us
ing gasoline that is of too lo an octane. 

The bill has been through hearings be
fore the Com.mezce Committee's SUb
committee on Consumers. respected 
colleague, the Senator from Indiana, Mr. 
HARTKE, made a number of valuable 
suggestions for improving the bill; I wish 
to thank him for dedicaiing his t· 
and e!Iort,. d that af colDliiittee staff 
members, for the or they did to help 
make this a better bill. 

Using the suggestions and information 
developed in the hearings. chaired by 
Mr. li.A.RT.KE, Senator Mcl!IJTYRE. and r 
have worked ~gethe.r in recent months 
to revise cerla.in secii.ons of the bilL 

We are submitting an amendment to 
8. 1508 today. We believe tba.t it. & 
vast Improvement over the original s. 
1508. We have taken into aceotmt the 
views ot several afilcials of the Federal 
Energy Administration and the Environ
mental Protection Agency, as wen as the 
testimony and comments of citizens.
groups and individuals.. This bill. does not 
require any additional lay of bureauc
racy, xwr the hiring of any inspectoTS, 
nor paperwork to individuals and !man 
business people. Today I Join Senator 
MciNTYRE fn asking that the SUbcom
mittee on Consumers and the. full. Com
mittee on Commerce act speedily to re
port this needed bill, and e hope our 
colleagues will pass it without delay. 

Mr. President, at this time I ask 
unanimous consent to have the amended 
version of the bill printed in the RE.coRD. 

There being no objection. the amend
ment was ordered to be. printed ir the 
RECORD, as follows; 

.AM:ENnMElorT No. 1703 
On page l, between linea 4< and 5, ln.sert ~ 

On page 1, between lines 10 and 11, insert: 

On page- 2.. line 1 stnke ou~ all tbrougb 
page 6, Hne 22. and insert in lieu thereof the 
following: 

(l) "person" means a.n individual or cor
pora.tlon; . 

. (2.) "Gasollne" means g.a.sollna as defined 
by :the Amerl£an. Society for Testing Materials 
Standards D 439-75. used in automobile en
gines., out dOe& not include fuel dispensed 
for use in airplane engines, marine engines, 
or other engines used in nonautomotive 
forms o! transpmta.tion;, 

(3) "a.utomoblle" means any vehicle, pro
pelled by a.n internal combustion engine 
fueled with gasoline~ manufactured primarily 
for use on the public streets~ roads, and 
highways, except a.ny vehicle operated ex
clusively on a. rail or rails; 

(4) "oonsumer" means any person who 
purchases gasoline for an automobile for 
purposes other than resale; 

( 5) "State" means each of the several 
States, the District of Columbia~ the Com
monwealth o:! Puerto Bico. G~ the Virgin. 
Islands, the Panama Canal Zonep American 
Samoa. and the Trust Territories o! the 
Pacific; 

(6) '~interstate commerce" means com
merce between any place In a State and any 
place in another State, and between places 
in the same state through another State; 

(7} .. octane- rating" means the meaS'Ul'e
ment of the antiknock characteristics o1 
gs.solfne for use as an a.utomoblle fuel, meas
ured as half of tl:J:e sum of the research octane 
number plus the- motor octane number as 
described in the Ameriea.n Society for Testing 
Materials Standards Specl.fications for Gaso
line, D 439-75 rounded off to the nearest 
whole number; 

( 8) ..-Commission'" means the Federal Trade 
Commission; 

(9) "gasoline fuel grade" means gasoline 
1n the following octane ratings and the fol
lowing cmresponding names, tU' eh o er 
nam~ and ranges. as the Federal Trade Com
mission after public heaun~. shall cleem 
appropriate: 

(A) leaded gasoline of octane rating 87 
through 89 shall be labeled •economy,.; 

(!I) leaded gasoline of oetaue rating 
tlu:ougb. 92 shall be labeled "regular"; 

(C) leaded gasoline of octane rating 93 
through 94 shall be labeled "middle 
premium"; 

{D) lesd.ed gasoHne of oclane n.ting 95 
abo e shall be la.be-led "premium"; 

(E) unleaded gasoline of octane rating S.7 
through 89 shall be labeled "uniea.ded econ
omy"; 

(F) unleaded gasoline of. octane rating 00 
through 92 shall be labeled '"mllea.d.ed-reg
ular"; 

(G) unleaded gasoline of octane rating 93 
through 94 shall be labeled ""tm1eacfed middle 
prenlfum••; 

(H) unleaded gasoline of octane- rating 95 
a.nd. llobove shall be labeled "unleaded 
premium"; 

(10) "retail distributor of gasoline" means 
a person who sells gasoline to a consumer; 
and 

(llJ "spot test" means such test methods 
as defined by the American Society !or Test
Ing M&terials Test- Methods D ~699-70' and 
D 2'700-70 

PROVISION OF FUEL INFORl\44'riON 

S!:c. 4 (a) Any person who otfers for sale. 
to any person other than a consumer, !C1t re
sale or distribution. gasoline which has been 
shipped in. interstate commerce, and who 
tans to ('ertify in writing to the pu:rchsser 
of any such gesoUne the fuel grade of any 
such gasoline at or prior to ~e 'ilme of de
livery o1 sueh gasollne to such purchaser 
shall be stzbjec* to a civil penalty no~ in er
cess of $5,000 for each day 1n which any de
livery of such gasoline is made by such 
person. 

(b) Any person who o.trers gasoline for 
!!la.le to an consum.er and ho :falls to affiX 
to the unit from which such gasoline is dis
pensed to the consumer a label clearly sta.t-

ing the gasoline fuel grade and the corre
sponding octane rating of aJl gasolines dis
pensed through such unit shall be subject 
to a civ11 penalty not in excess of $100 for 
each day on hlch any sale or such gasoline 
was ma4e without display o! the appropriate 
gasoline fuel grade information by such . 
person. 

(c) Any person who offers to sell to a pur
chaser a.ny automobile manufa.ctured after 
the effective date of this section which has 
been manufactured, shipped, or transported 
in Interstate commerce and who falls to state 
to the purchaser the gasoline fuel grade ap
propriate :ror the use in the engine of such 
automobile shall be subject to e. ¢1v1l pen
alty not 1n excess of $300 for any such sale 
and not in excess of $100 for the sale of an 
automobile by a person other than the man
ufacturer, except that this subsection shall 
not apply to the sale or an otrer to sell by 
an individua. who 1s not regularly engaged in 
the business o! bnytng or selllng automobiles. 

{d) The information reqUired to be dis
closed under subsections (a.) and (b) shall 
need such requirements as to !arm and con
tent, and any label required to be displayed 
shall be affixed In such location on the unit 
from which gasolJ.ne is dispensed, a~J the com
mission sha by regulatto preacribe. 

(e) The in:torma.tloD required to be dis
closed under subsection {e) shall be posted 
in or on 'the automobile and included m 
literature furnished by the manu!acturer 
of the automobile to the first retail pur
chaser of the atltomobne, or both, as the 
Commission shan by regulation prescribe. 

(f) An rnch chil penalties under thts sec
tion shall be covered into the Treasury of 
the United Sta.tes, and shall be recoverable 
in a c1vU suite brought by the Comm\ssfon in 
the name o:f the United States 1n any dis
trict court of the Unfted States which would 
otherwise have !ur:fsdictlon thereof. 

STANDARDS AND £1\lFORCEKEN'l: 

SEC.. 5. (a.) The Federal Trade Comm.is
sfon-

(lJ shall estabHsh standard methods to 
measure oetane and establish other method
ologies and testing procedures to insure the 
purity and content of gasollne. ar delegate 
such auihoncy to SII.other au ar1t7 of the 
Federal Government by melllOl'anctmn of 
understanding; and 

(2) may perform spot tests o! the quality 
of gasoline moving 1n Interstate commerce 
or in commerce affecting interstate com
merce, and maintain public records on the 
result& dlsclosed by such tes18. delegate 
sueh authortty to .nothe-r auUrortty at the 
Federal gover.nmen~ by memorandum of 
understanding~ or by c:cmtrac"t permit an 
authority of an.~ State to make such tests 
wttb1n any such State 

(b) The Bnvtromnental Protecti.on Agenc 
shall inspect :retall gasoline outle and 
sbaU enforce section -t(b) of th.ls Aet. 

(c) Gasoline :fuel grades shall be utilized 
uniformly throughout the United States. 

(d) Violation of any provision o:t this Act 
or any regulation promulgated under this 
Act is an unfair or deceptive act i" practice 
in commerce under th.e Federal 'ftade Com
mission .Act. 

TIME FOR JSSUANCE OF KEGULA'n<>'NS 

SEc. 6. The Commissf.on shall Issue regula
tions prescrfbing thEt form, content, and lo
cation of the Information required under 
section 4 not later than 6 months a.fter the 
date of enactment of this Act. 

AU'HIO!UZA:l:ION 0];1 APPROPlUA'fiONS 

SEc. 'l. There are authorized to be ap oro
pr1ated. such 8tliD& as may be necessary to 
carry out the pn:n1si.ons of this Act. 

l!:FJ'Ecrrt'l!t DATil 

SEc. 8. Sections 4.{a) and .((b) ot this Ac't 
shan take effect one year after the date o! 
enactment of this Act. 
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NOTICE OF HEARINGS AND 

MEETINGS 
Mr. METCALF. Mr. President, in ac

cordance with the rules of the Commit
tee on Interior and Insular Affairs, I 
wish to advise my colleagues and the 
public that the following hearings and 
business meetings have been scheduled 
before the committee for the next 2 
weeks: · 

June 3, full committee: 10 a.m., room 3110, 
business meeting, pending calendar business. 

June 7, full committee: 10 a.m., room 8110, 
hearing, oversight hearing on coal reserve 
ftgures f1·om the· Bureau of Mines. 

June 8, minerals, Materials and Fuels Sub
committee: 10 a.m., room SUO, hearing, 
status report on U.N. Law of the Sea Confer
ence. 

June 10, full committee: 10 a.m., room 
8110, hearing, oversight hearing on imple
mentation of Alaska Native Land Claims 
Settlement Act. 

June 11, Indian Affairs Subcommittee: 10 
n.m., room 3110, hearing, oversight hearing 
on Quechan Tribe land issue. 

ADDITIONAL STATEMENTS 

CLEAN AIR ACT AMENDMENTS 

Mr. MOSS. Mr. President, economic 
growth is essential to this Nation. Noth
ing will get this country moving better 
than some certainty in our building in
dustry. The builders can boost the econ
omy if they can be turned loose to build. 
I believe Senator MuSKIE'S Clean Air 
Act Amendments of 1976 are a detri
ment to economic growth. My amend
ments should be adopted to give us more 
information. The National Home Build
ers agree with me. I a.sk unanimous con
sent that their resolution of support for 
the Moss amendments be printed in the 
RECORD. 

There being no objection, the resolu
tion was ordered to be printed in the 
RECORD, as follows: 
SPECIAL COMMrl'TEE ON FEDERAL GOVERNMEN• 

TAL AF:FAXRS, NATIONAL COMMISSION ON Am 
QUALITY STUDY 

Whereas, the Senate is considering legisla
tion (S. 3219) which would, among other 
things, enact provisions designed to prevent 
the significant deterioration of air quality 
in those areas of the country whose air qual
ity is cleaner than any eXiSting ambient air 
standard, and 

Whereas, no reliable information exists on 
the impact the proposed significant deterior
ation provisions Will have on the economic 
growth of the nation; 

Whereas, Senator Moss has proposed 
fl..m.endments to S. 3219 which Will strike the 
section dealing with significant deterioration 
and will direct the National Commission on 
Air Quality to conduct a one-year study on 
the economic, technological and environ
mental effects of preventing significant de
terioration of air quality; Now, therefore, be 
it 

Resolved., that the National Association of 
Home Builders urges the Senat.e to adopt the 
Moss amendments to s. 3219. 

BEHOLD-THE AMERICAN FARNIER 
Mr. CURTIS. Mr. President, when con

sumers complain about high prices at 
the supermarkets and when grain em
bargoes are used as political tools, too 
little concern is shown for the real vic
tim in these cases, the American farmer. 

And the real victim is, in fact, the real 
hero. He works how·s most of us would 
shudder at, and for no set annual wage. 
Indeed he, more than anyone else in 
our private enterprise economy, is de
pendent on so many outside forces that 
affect what his earning power wlll be-
weather, fuel prices, interest rates, trans
portation, insects, soil conditions. He 
learns to live with the lean years and 
appreciate the good ones. 

And he feeds us all. 
I was happy to see the article that 

appears in this week's U.S. News & World 
Report, "The Nation's Greatest Success 
Story," because it points out the signifi
cance of rural Amedca to this Nation's 
economy. 

As the article states, this year the 
American farmer will: 
provide food to American famllies for about 
17 percent of their take-home pay-the 
smallest by this measure of any country in 
the world; export more than any other u.s. 
industry; spend more money than any 
other business; and-each farmer will feed 
himself and 48 other Americans. 

I w·ge my colleagues to read this article 
carefully because it has impaet on all 
our constituents, those who produce 
and those they feed. 

And we have a responsibility to be 
aware of these facts whenever we con
sider legislation that affects, even in
directly, the rural sector of our economy. 

Mr. President, I ask unanimous con
sent that the article appearing in the 
May 31 issue of U.S. News & World Report 
be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
F'R.OM MID-AMERICA! THE NATION'S GREATEST 

SUCCESS STORY 

DEs MoiNEs. IA.-What you are told out 
here is that the wonder of Amerlca is not its 
space spectaculars, its 100 million autos or 
its skyscrapers-it is the American farmer. 

Furthermore, you learn that the "hick" of 
yesterday 1s today the most potent force in 
the enth·e U.S. economy-producing more, 
buying more, exporting more goods by far 
than any other business in the country. 

Here in the heart of the rich corn belt, at 
the start of another crop year, farmers are 
again setting in motion the world's most effi
cient food-production system. 

Spirits are high. Planting conditions have 
rarely been better. A dry spring enabled field 
work to jump off to a head start of two to 
three weeks. Then came the rains, just in 
time to dispel worry that a widespread 
drought was taking hold. 

For some wheat farmers in the Southwest, 
the rains were too late to revive land scoured 
by wind and blowing dust. But for most, the 
moisture should produce a wheat crop ap
proaching last yea1·'s record. 

CROP PROJECTIONS 

Over all, prospects are good for a. harvest 
that will equal the 1975 outpouring of 202 
million tons of corn and other livestock feed 
grains, 71 million tons of wheat and rice, 253 
million tons of hay and silage 8 million bales 
of cotton, 16 million tons of potatoes, and 
vast quantities of fruit, vegetables, meat and 
dairy products. 

That is good news for the world, much of 
which is fed from the U.S. breadbasket. 
American farms now supply fully half of all 
the grain moving in world trade. 

Projected grain exports in the year that 
ends June SO are 79 million metric tons, a 
whopping increase over the 64 million of the 
previous year. 

Am.erican grain pouring into ships destined 
for foreign ports keeps the nation's trade 
balance from sinking deep into the red, and 
thus underpins the U.S. dollar. 

Total sales of agricultural products abroad 
this year will bring in an estimated 22 billion 
dollars-far and away the lru·gest single 
source of U.S. sales abroad. Chemical exports 
last year were a distant second at 9 billion. 

Without this 22 billion dollars from export 
farm sales, Washington would be hard put to 
pay for the foreign oil that must be had to 
keep the U.S. economy humming. The oil~ 
import bill in 1975 was 25 billion and will 
approach 30 billion in 1976. 

Farmers have got off the taxpayers' backs. 
They no longer are paid billions from the 
U.S. Treasury for not growing crops. 

Such payments climbed steadily from 2.5 
billion dollars a year in 1965 to a peak of 
$5 billion in 197?, and dropped to $2.6 bil
lion in 1973. 

In the current year, Government checks to 
farmers are expected to total less than half 
a billion dollars. Most of that will be paid 
out under disaster-relief programs to those 
hit by drought, ftoods, other catastrophes. 

Government no longer stores a glut o! 
grain at taxpayers' expense. At one time, this 
cost approached 1 mlllion dollars a day. 
Farmers now hold their own grain until they 
are ready to sell on the open market. 

MOST PRODUCTIVE INDUSTRY 

Productivlty on family farxns outstrips 
that of every other industry in the country. 
Output per man-hour has increased 65.2 per 
cent since 1965. By comparison, output per 
man-hour in U.S. factories is up by 14.6 per 
cent in that time. 

Each farmer produces the food and fiber 
to supply 49 Americans. On top of that, he 
turns out the products that move into ex
port markets. Ten years ago, each farmer 
provided for the needs of 35 people in this 
country. 

To put it anothe1· way-there now are 10 
per cent more Americans, and they are fed 
by 22 per cent fewer farmers. 

Thanks to this high productivity, Amer
ican families eat for less of their take-home 
pay than the people of any other country in 
the world. 

In 1975, the average U.S. family spent 
17.1 per cent o! its income after taxes on 
food-up from a low of 16.3 per cent in 1972 
and 1973 because of a two-year run-up in 
food prices. 

That still is a bargain when compared with 
other nations. Latest available figures, 1972, 
show that the French spend 23.4 per cent of 
take-home pay on food. In West Germany, 
the figtU'e is 24.2 per cent, in Japan, 26 per 
cent, Britain 29.8 per cent, and Italy 33.6 
per cent. In Russia, !ood takes 35 per cent 
of consumer expenditt.U'e. 

Farmers are the nation's biggest private 
spenders, laying out billions for tractors, 
combines, trucks, fertilizer, fuel, barbed wire 
and countless other supplies. 

In 1975, U.S. farmers had a gross income 
of 99.2 billion dollars, of which they spent 
75.5 billion on production expenses, winding 
up with net realized income of 23.7 billion. 

That was considerably t.mder their best 
year ever, 1973, when net income hit 30 
billion dollars. 

Average net income per farm in 1975 was 
$8,440, down from $10,549 in 1973. Such av
erages are far exceeded by many of the fam
ily farms here in mid-America. 

PROFIT PICTURE 

The story of one highly capitalized and 
efficient farm of more than 1,000 acres in 
Illinois is reported on page 55. 

Not :ill. farmers operate on such a large 
scale. Vernon and Helen Johnson say that 
only after 30 years of grinding work are they 
beginning to make a comfortable living on 
their place near Boone, La.. They own 226 
acres and rent another 300 acres, feeding a 
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few catt e a.nd raising corn and soybeans that 
are sold for cash. 

In 1974, the Johnson farm grossed $48,902. 
By the time expenses and taxes were paid, 
t h ey were left w1th a net Income of $12,353. 

In 1975, the Johnsons• gross Income jumped 
by more than $14,000 to $63,637. But expenses 
· nd taxes increased so much that ne~ income 
\vas trimmed to $16,192. Mr. Johnson figures 
that gave him a return of about 5 per cent 

n his total investment. 
Vernon Johnson has talked bout e:xpand

fng the size of his farm. but decided against 
! t. He says: 

"If I rented more acreage, I'd have to hire 
m ore help and I wouldn't be able to get the 
same percentages return on my Investment. I 
would also have to buy mOi'e equipment. It 
seems to me- that when you farm too big, you 
end up working for the farm-equipment 
companies and not yourself. 

"The stakes ln this business are getting too 
high for comfort. It used to be when spring 
came around I was content 1! I had a couple 
thousand dollan in the bank. But today, 
With the high cost of chemicals fuel and 
fertilizer, I can't plant my farm uniess :r have 
at least $15,000 on hand. As a matter of fact, 
I just spent $1,500 today so I'll be able to 
sleep better this summer-! bought hall in
surance." 

Mr. Johnson, like most farmers, is angry 
over what he sees as undue tnfluence by Gov
ernment, big grain dealers and meat-packers 
on the. prices he gets. His attitude helps ex
pla.in hy President Ford appears to be 1n 
trouble across the farm belt. 

Farmers are still bitter over the President's 
moratorium on grain sales to Russia. last au
tumn. At that time prices plunged and have 
not yet recovered to earller levels. 

"It- was a sellout to labor, who thought it 
would mean lower food prices," sa.ys Mr. 
Johnson, "and I probably won't vote for Ford, 
even 1! he is nominated." 

Recurrent fears that- corporation fm·mtng 
will take over In the U.S. are brushed aside 
by those who tUI the land a.nd by economists 
who know the business from. flrat-hand ex
perience. Says Don Pa.a.rlher~ No. 1 econ
omist- In the U.S. Department o! Agriculture:. 

"The famlly farm has great- reslllence.. In 
hard times, the family farmer ca.n tighten 
h1a belt, work for nothing.. He will hold onto 
bls land for a return of as little as 3 to 4 per 
cent--less if need be. 

"The corporation farm can't do that. rts 
workers punch a time clock. They won't stay 
up &11 night to plant a carr. crop or tend a 
sow through farrowing a Iltter of' pigs. rr 
they cion•t get pa.Id, they quit. The trend to 
corpora tlon. farming In this country will be 
gradual, selec.tlve, but never total. In some 
types, where costs can be rigl.dly controlled, 
corporations wlli do well. They have aimost 
totally taken over production of broiler 
chickens. They do wen in CaU!ornia where 
irrigation takes the weather risk out of farm
ing. But tn many places, the corporations 
have fallen fiat on their !aces. 

PASSING r.I' ON 

There are growing numbers of incorporated 
farms ln. the u.s., Mr. Paarlberg notes~ but 
9 out of 10 o! them are farm famllles that 
have Incorporated to facliltate- passing on 
the business to heirs. 

More young people are entering or stay
ing 1n agrlculiure. Not. long ago, the aver
age age o~ :fal'In operators wa.s 52 yeaJ:s. Now 
that is dropping. Almost 20 per cent of farm 
operators now are under 35 years of age, com
pared with 15 per cent in 1970. 

The future appears bright 'for :farmers
and for their customers at home and abroad. 
The Agriculture Department projects that 
U.S. fanners-with present teehnology-ean 
by 1985 incr'ease' production of wheat and 
feed grains by 60 per cent, soybeans by one 
third and beef output by 40- per cent. 

And the Amerl<'an fanners wfll do bett~ 

than that 1! agricultural scientists come up 
with promised new Yalietles or bybrld seed, 
new livestock-management. practices and 
improved crqppmg techniques. 

Above .~ the evao-growllag strength 0: 
agriculture is based on. a renewable resource. 
This spring you can see that renewal here 
in mid-America where new crops of wheat, 
corn, feed, grains, soybeans, calves, pigs and 
chicks. are agai:b. creating ew wealth fow 
America. 

American farmers 1n 1976 will: 
Provide food to American families for 

about 17 per cent o! their take-home pay
the sma.Ilest by this measure of any coun
try ln the world; 

Export more than any otheY U.S. ind -
try-t22 billie 1n es abroad equaled 20 
per cent o! total exports last year; 

Top others in growth of productivity-out
put; Per Man-Hour 1965-75----on farms, up 
65.2 %, in factories, up 14.601.; 

Take in more money than any other busi
ness-gross income of AU Farmers (including 
value of hoUSing and home-grown food) In 
1975, $99.2 blllton; 

Spent. more money than any other busf
n~tlays far Machinery, Feed, Fertilizer 
and other Production Expemes Last Year, 
$75.5 billion; 

Earn a net income comparable to 1975 
level, of $23.7 bllllon; 

And-each farmer Will feed himself and 
48 other Americans. 

CAPUCHINS AND OBliJ 

Mr. ABOUREZK. Mr. President, in our 
debate over how to insure that the ac
tions of major oil and gas companies 
serve the public interest. we go over and 
over the same ground. I recently read a 
newsletter on "catholic Church Invest
ments for Corporate Social Responsibil
ity" which puts together some old facts 
in new ways. For one thing, the news
letter describes the efforts of religious 
congregations to find out who controls 
three of 'the major oil corporations. The 
on companies tell us that they are owned 
by millions of average Ameticans," and 
that their modest profits are nothing less 
than income supplements for widows and 
orphans But the same compan.ie.s tlmt 
print tbJs: appealing 1n1onnation in 
magazines:, can and do refuse to let their 
own shareholders know just who the top 
corporate owners are~ 

Not many people ha.ve the. time or the 
knowledge to look behind the statements 
in oil company ads. Even Senators with 
staffs at their disposal cannot spend the 
time it would take to uncover the par
ticulars hidden in the generalities and 
parables that make the oil companies 
sound good in their corporate propagan
da. I think that the particulars show a. lot 
more about how the oil companies oper
ate. And they might also show that the 
corporate interest is a great deal more 
limited and private than fue ads lead us 
to believe. 

Mr. President.. the article in VOL m, 
No. 4 of the Justice and Peace Center's 
newsletter shows some of the particUlars 
behind certain Mobil on Co. ads. r ask 
rmanimous consent that It be printed in 
the REcoRD, both for the facts it. reveals 
and so others can see that concern abou\ 
corporate behavior extends outside the 
Halls of Congress. 

There befng no objection the artfcle 
was ordered to be printed in the REcoRD, 
as follows: 

CAPUCHnfS AND MOBIL 

The prec1p1tattng reason that brought the 
Detroit capuchins ln~ cl1alog with Mobil 
OU Corporation was a. June 17, 1975 "Op-Ed" 
advertisement by Mobll entitled. •"Big Oil. 
Little People." This quarter-page article 
was pa.rt of the $5 mUUon Mobn spent on 
print ads in 1975 fOl' "Idea adver . ., 
These print a.ds have appemd m up to one 
h Ulldl:ed newspapers on a weekly basis. The}' 
are ·part of a broader, $10 mlllion effort of 
:Mobll to lnfiuence public oplnion on items 
of interest to the company. 'l'hls advertising 
campaign, which has been recognized by 
many as the best in the whole industry, won 
for Mobil's chairperson and chief executive 
oflicer Advertising Age's "Adman o! the Year" 
award for 1975. 

To run the a.d in the Wall Street JO'UrnaZ's 
national edition for one time costs $10,489..50. 
To run the same a.d in a large metropolitan 
paper like the MiLwaukee Journal as part of 
a series of ads costs around $850.00. Since 
Mobll runs its "op-ed" thougbts 1n 2~100 
metropolitan papers regularly, an average o! 
60 paper at $850.00 would be $51,000. With 
the Wall Street Journal edition, Mobil spent 
$61,000 to explain to the average American its 
side of the story. The company is Willing to 
expend such amounts be~ause it finds such 
ads have a "high readership" among the 
target group. 

A person reading such an ad could eon
£lu.de. with Kobll, that its stock is distrib
uted quite evenly among mllllons of people. 
Furthermore, one could conclude the com
pany had gone overboard in trying to be 
objective ... And nobody was counted twice." 
HoweTer, Senators Muskle and Metcalf report 
Mobll's top thirty shareholders own 29% 
of the corpo:n.tlon (almost all In the name 
of nominees). Wlth 6% ownership con
stituting control of a company and 1% in
dlca.tlng "undue lnfi.uence" (according to 
the Government) Mobfi's protestations (to 
the point of $50,000+) of objectivity might 
be called into qoestlon. 

Why wauld thl8 company, the flfth largest 
corporation In the United States a.nd the 
sixth largest in the world spend $10 million 
in the name of objectivity and yet not share 
objective truth with American reader ? Per
haps an article describing Mobil's "Advocacy 
Ads" tn The Wall Street Jou.rnaZ (May 14. 
1975), with a subtitle "Is It Bl'a.lnwashlng 
PUblic?", gives further Information as to 
Mobil's motivation. According to Rawleigh 
Warner, the purpose of Mobil's publlc-a.ffalrs 
program is to "defend the oil industry against 
'slander.' ., Tl'le. Vice President for PUblic 
Affairs states the purpose for the ads ln an
other way: UWe want others to see Mobll 
as we do:• 

A recent survey by Oplnlon Research Cor
poration, !ouncl that 67% of the public has 
a ••tow approval .. or big companies compared 
with 47% ten years ago. About 33% o:r the 
public feel tha.t oll companies "!'all down the 
most" 1n the.Ir ethical practices, up from 
6% only three. years ago. And 72% think ou 
companies make too. mum profit.. Given such 
public op1n1on..1t 1s li'We wonder iba.t Mobil 
would want others io JSee 11o "as we do." 

A receni. example of the difference of per
spectives between some of the public and 
Mobil and how it came to a head is evidenced 
in the scenario iha.t. developed between 
MobU and WNBC'& series on tile oil industry 
that ran during the week o! February 23-27 
1n New York. Even though it had refused the 
station's invitation to respond to the series 
"in fainless to oumelvee" (beea.W!e 11> felt. 
its response would be edited out or watered 
down) bll took cnrt a. full·IJII.P &d 1n the 
New Yot'k Times on lrlazeh li to give ita slde 
of the story. "Like a. 10'\. of folka tn. tile 
Channel ~ viewiDg area." MobU beganF "we 
tuned in the local news. show last week. to. 
catch Liz Tro~ta•s highly promoted flve-pa.rt 
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series on the price o! gasoline. The show
it was llardly news-left us dismayed, con
cerned, and angry." "What we say," the ad 
declared. "really shook our confidence that 
objectivity is o! paramount concern to some 
journalists. We saw a parade of warmed
over distortions, half-truths and down
right untruths . . ." The company then pro
ceeded to take each of the five days' presen
tations and point out the "Hatchet Job" done 
by the commentator, with an accompanying 
"Fact" presenting Mobil's point of view. 

This Newsletter does not want to give the 
impression that Mobil had not justification 
to be angry a.t distortions, half-truths and 
downright lies that may have been included 
in the report. Yet an understanding of some 
of the issues that brought Mobil's hostility 
indicates that it might be also said that this 
1\Iobil ad was "inaccurate, unfair and a dis
serVice to the people." 

In the WNBC show, one of Ms. Trotta's 
guests stated that the crisis was a "rip-off" 
and that the oil companies "taught the 
Organization of Petroleum Exporting Coun
tries how to raise their prices." Calling such 
& statement the "Hatchet Job," Mobil re
sponded. "Aside !rom the fact that no oil 
company spokesman on the show was asked 
to rebut th1s particularly nasty attack" 
(although it later refused an invitation to 
do so) , "the fact remains that a few years 
ago, when Mideast oil sold for about $2.00 a 
barrel, the oil companies ea.rned about 35 
cents on each barrel produced. Today, with 
Middle East Oil selling for over $11.50 a 
barrel, industry profits on th1s oil are aver
a ging just under 20 cents a barreL .. 

WHAT MOBn. DIDN'T SAY 

This response about the pricing of Mideast 
Oil finds us wondering about Mobil's claim 
to objectivity. On March 5, when the Mobil 
ad appeared, the company owned 7.5% of the 
40% Interest in Aramco Oil Company that 
represented four American companies 
(Exxon, Texaco, Stand!ttd of Callfornia and 
Mobil). 

How they figure Arabian oiZ pricu 
When an Aramco customer-usually 

one of the four owning companies-
buys crude on, it pays Aramco 
the posted price per bbL--------- $11. 65 

The posted price 1s calculated to give 
Saudi Arabia the •7 per bbl. it 
demands from Aramco in two 
ways: 

Royalty (12~%) posted__________ 1. ol6 
Taxes--------------------------- 5.54 

The posted price also includes the 
profit the Saudis allow Aramco 
owners per bbL----------------- . 45 

It also Includes Aramco's cost of 
producing a barrel of oil---------- • 13 

Total------------------------ 7.58 
To make this price possible, Aramco 

refunds through dividends to its 
owning companies the difference 
between the market and posted 
prices -------------------------- 4. 07 

Grand totaL_________________ 11. 65 

Since the four US energy companies owned 
40% of Aramco at the time of Mobil's ad, 
40% of the $.45 allowed the Industry !or 
profits by the saudis would come to "just 
under 20 cents a barrel." 

Yet, while this is true, Mobil found reason 
to discuss the 40% of the dividends allowed 
to the owners o! Aramco that the 8aud1s al
lowed. 40% of $4.07 brings an addltional$1.63 
to the "just under 20 cents a barrel" !or a. 
total of $1.83. 

According to The Wall Street Journal, (3-
28-74/13), the way the "dividend'' works to 
the benefit of the oil industry finds that 
" transactions between Aramco and its owner 
companies take weird paths:" 

C:XXII--963-Part 13 

". . • The owner company takes one mil
lion 'barrels of Aramco crude, paying Ara.mco 
$11.65 a barrel cash, or a. total of $11,650,000. 
The owner company sells the oU for perhaps 
as much as $10 a barrel, giving It a. 'loss' o! 
$1,650,000. 

"Aramco, meanwhile, has paid the Saudi 
government $7 m1lllon (a.t $7 a barrel) and 
has operating costs totaling $150,000 for the 
mlllion barrels. It therefore has netted a. 
'profit' of $4.5 m1lllon, or $4.50 a barrel. 

"But Aramco then declares a 'dividend' 
perhaps equal to $3.50 a barrel after retain
ing something for capital expansion-giving 
the owner company $3.5 million on the mil
lion barrels. Subtracting its earlier 'loss' of 
$1,650,000 on the transaction, the owner com
pany has come out with a. profit of $1.85 
m1lllon.'' 

Yet, in the interest of information that is 
accurate, fair and a service to the people, 
MobU states that "industry profits on this 
oil are averaging just under 20 cents a 
barrel." 

Another problem Mobll had with Ms. 
Trotta was her "pitch about the oil indus
try's 'generous tax benefits and tremendous 
government inftuence, not only in Washing
ton but in most capitals of the world.' •• To 
this Mobil responded, "How can. one recon
cile •generous tax benefits' with major on 
companies' loss of the depletion allowance
strn permitted other extractive industries? 
Or with the cut-back in foreign tax credits
again, only for oil companies? Moreover, the 
oil industry is the only one in the nation still 
under the price controls lnittated back in 
1971-anotller fact Ms. Trotta. never men
tioned. And where's the vaunted political 
clout of an industry that's had its prices 
rolled back, is fighting divestiture at home, 
and watching its properties become nation
alized?" 

It is hard to believe that such a belea
guered company would make profits of $1.047 
billlon in 1974 and would pay US taxes of 
5.3% when the average corporate taxes are 
supposed to be 48%. This is particularly dif
ficult to fathom when MobU boasts it paid 
68% in taxes on its worldwide revenues. The 
royalties and taxes account for most of the 
so-called posted price. saudi Arabia requires 
Aramco to sell to its owners at the posted 
price. Yet this gives the owners a. tax advan
tage, according to Sen. Prank Church, be
cause the payments to Saudi Arabia are cred
ited dollar-for-dollar against US income 
taxes. In addition, the owners' profits in 
Aramco enable them to conduct other opera
tions at a reduced profit, giving them an 
advantage over rivals. This is one of the 
situations that led Sen. Church to conclude 
that Aramco and simllar arrangements have 
efi'ectively elimlnated "free enterprise, the 
competitive market." Between 1969 and 1973, 
Ara.mco's pay-out of dividends rose 350%. 
In the same period, the royalties and income 
taxes collected by Saudi Arabia also rose by 
350%. 

FREE ENTERPRISE 

In light of such actions, Sen. Church con
cluded that Aramco was able to ellmlnate 
the free enterprise system and the competi
tive market. Yet Mobil shows that, with so 
many refineries, the talk of seven companies 
monopolizlng the industry is preposterous. 
The Church conuntttee tnvestlga.ting the 
transnational corporations showed that 
profits of the refining dimension enabled 
companies to take losses at other levels of 
operations, a great occurrence among ver
tically-integrated companies such as Mob11 
which controls every operational level; pro
ducing, refining, transporting and marketing. 

When Mobil questions the allegations of 1ts 
vaunting .. pollttcal clout o! an industry 
that's had its prices rolled back, is fighting 
divestiture at home, and watching its prop
ertiea become nationalized overseas" one can
not forget Mobil's threat in early 1974 that 

1f foreign tax credits for oil companies were 
eliminated in tax legislation then pending, 
"We would have to take every step we could 
to get out of US Jurisdiction." Needless to 
say, the foreign tax credit remained. 

In a meeting with Mobil o11lc1als, Tl.m 
Smith o! ISSR, Steve Abrecht and Make 
Locher of Corporate Data Exchange, Inc. and 
Rev. Michael Crosby (representing his Ca
puchin community as filers of the resolution) 
were told by Mobil offi.dals that Mobil's 
unique 1974 profits resulted from :fi.ll1ng its 
reserves at the earlier posted price of $5.11 
and selllng at $11.65 with $6 additional pure 
profit. This $6 bbl profit was not passed on 
to the consumer and 11 ttle was passed on 
to the shareholders. Mobil used this money, 
along with borrowings to purchase Mont
gomery Wa1·d for $800 million. As the official 
Indicated, otherwise they would have had 
to pay taxes on such huge profits. Once the 
resources were depleted, they had to be filled, 
so Mobil had to borrow to pay the $11.65. 
Even though future sales would balance the 
purchases a.t the $11.65 price. Mobil paid 
only 5.6% in US taxes. At the same time it 
was among those claimlng that it needed 
billlons in profits to develop new energy 
sources. Refiecting on these facts, Malcolm 
Forbes commented: ''I! crude-short Mobil 
hadn't bought Marcor, all of us, Including 
the Congress, would be more moved by the 
Big Oil's plea. that they need billions in 
profits to ·find and develop vitally needed 
new energy resources. But when one of them 
can use $800 million to take over a. major 
reta.ller of bedsheets, shirts, stoves (Mont
gomery Ward) and bags and boxes (Con
tainer Corp. of America) • how can one be
neve that their money will go toward more 
energy?" 

The difficulty about believing MobU is thus 
not only shared by some shareholders; it 1s 
shared by the editor of one of the country's 
most infiuentia.l business magazines. 

Despite spending 5 mllllon in print media 
advertising so the public can see MobU as 
Mobil does, it stated on March 9, 1975, "We 
don't want to control the press. But we do 
belleve a way should be found to provide 
adequate, timely, and economic channels 
of communication whereby individuals aru1 
organizations can correct demonstrably in
accurate reporting . . ." 

In light of such a statement, 1t seems In
conceivable that Mobil would refuse to make 
a.va.llable to shareholders ln!ormation about 
the concentration of Its shareholdtngs. This 
Newsletter has demonstrated that MobU in
accurately reported the :run meaning of its 
sha.reholdlngs. These must be seen not only 
from a common denominator. Even more 
importantly, its holdings must be seen from 
the viewpoint of concentration which in
dicates where real power lies. When this 
was presented to MobU officers by Mike 
Crosby, they indicated that to find out who 
the voting holders were would be a great 
expense, even though it has been shown at 
least $50.000 was spent showing that "no
body was mounted twice" In the division of 
its stock to 14 mllllon Americans. 

The problem that faces church groups 
as minority shareholders in the corporation 
1s best summarized by Mobil itself: "What 
about the organizations and individuals who 
cannot afford to buy a.ny advertising space 
to try to set the record straight?" 

What of us? $50,000 would be one-third 
the budget of IOCR to deal with all cor
porations on all Issues. It would be 7 times 
the budget for the seventeen-member Cor
porate Besponsibllity Action Group of which 
the Capuchins are but one member. 

A representativ& w1ll go to the share
holders' meeting of Mobll, knowing that 
l.fobil not only would not write a letter to 
the various banks and Institutions holding 
its large blocks of stock (as d.ld Exxon ln 
response to the Mar1a.n1sts' request), but op
poses the resolution. In addition, the large 
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banks and institutions will vote against the 
l'esolution as well. And while SEC laws 
would a.llow the Capuchins only 200 words 
to explain why it proposed the resolution, 
as the bloc of institutional shareholders in
creases to the growing disenfranchisement 
c,f the average shareholder (remember the 
14 million-it decreased 18.3% since 1970 
due to a. feeling of helplessness in the face 
of the large institutional investors), Mobil 
will urge shareholders to vote against the 
resolution. And since Mobil will have all 
the words it wants, plus the prestige of the 
company who has convinced shareholders to 
see it as Mobil does, the Capuchins will con
sider it a. "victory" if they receive 3 % of 
the vote. 

DESEGREGATION AND THE CITIES
PART IX: 

LOCAL LEADERSHIP AND ED'UCATIONAL CHt\NGE 
:IN MINNEAPOLIS 

Mr. JAVITS. Mr. President, the list of 
major American cities where there has 
been active and constructive leadership 
at the local level in devising and imple
menting a citYWide desegregation plan is 
very short. The largest is Minneapolis, 
where the task was undertaken under 
the leadership of Superintendent John 
Davis. The result ha.s been an unusually 
intelligent, thoughtful, and creative ap
proach to school desegregation bringing 
with it new educational options for chil
dren and their families. Minneapolis has 
not solved all of its problems-no school 
system will until other social and eco
nomic injustices are repaired-but it is 
working on them peacefully and with 
imagination and determination. 

Minneapolis has only about a :fifth of 
minority children, but this is approxi
mately the number the Boston schools 
had in the mid-1960's when that city's 
politics :first became almost completely 
dominated by the desegregation issue. 
Minneapolis great advantages were that 
it had educational leadership that treated 
desegregation as the educational chal
lenge and opportunity it is and that 
most of the State and local political 
leaders refused to abandon their support 
for desegregation. The Governor, State 
school officials, the city's Congressman, 
DoN FRASER, and others held to their 
principles when the conflict became most 
intense. Good public leadership and the 
good sense of the local voters kept the 
school board in the hands of those who 
wanted desegregation to work well, not. 
the forces that often waste years of ef
fort and hundreds of thousands of dol
lars in useless appeals trying to reverse 
the Constitution. 

Minneapolis plan is not perfect and 
the city has confronted difficult prob
;ems of building new educa tiona! ap
proaches more responsive t-o diverse de
mands of different groups of parents. 
The city does, however, provide a :fine 
example of educational leadership and 
commitment of school officials to build
ing genuinely integrated schools. 

Today's inserts are a number of arti
cles from the Minneapolis Tribune and 
one from the Milwaukee Journal describ
ing the desegregation process as it un
folded in Minneapolis. 

I ask unanimous consent that this ma
terial be printed in the RECORD. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

[From the Minneapolis Tribune, Sept. 2, 
1974] 

LARGEST DESEGREGATION PHASE SET 
WEDNESDAY 

(By Gregor W. Pinney) 
The fourth and largest phase of compulsory 

racial desegregation in the Minneapolis Pub
lic Schools begins Wednesday when the 
schools open for the fall term. 

Nearly 12,000 students will be bused to 
schools outside their neighborhoods for de
segregation. In those schools, many new alter
native educational programs will start at the 
same time. The total cost for busing and for 
people to handle desegregation and alterna
tives in the coming year will come to more 
than $3 million. 

It will be the largest phase because the big
gest concent11ations of minorities are in the 
elementary schools, and the entire program to 
eliminate that segregation will go into effect 
this fall. 

In addition, another of a series of steps of 
the secondary school desegregation plan will 
be carried out. Earlier steps were taken in 
1972 and 1973 and, because of the one-grade
at-a.-time method used in the secondary 
schools, the full rearrangement of students 
will not be completed until 1977. But most of 
the impact will be felt this year. 

Strictly speaking, the elementary segment 
of the plan Will not be completed this year 
either because three school complexes, which 
were designed as part of the plan, will not 
be finished until late 1975 or early 1976. But 
the students in those areas will be rearranged 
In a. desegregated pattern in existing build
ings this fall and simply Will move as units 
eventually into the new complexes. 

Those actions will complet,e the current 
desegt·egation plan, which is supposed to 
lower the racial minority percentage in all 
schools to what has been set as an accept
able level-35 percent. 

But because the number of minoritv stu
dents is increasing while the white popula
tion declines, the minority percentages in 
some schools probably will rise above the 
acceptable level in the future. 

That may bring pressure for more shuffling 
of students. 

Indeed, it might bring an order for further 
action from U.S. District Judge Earl R. Lar
son, who has given himself continuing juris
diction over all local desegregation matters 
as the result of a court case two years ago. 

In three years of desegregation, there has 
been no reported violence that could be 
attributed to compulsory racial miXing. And 
none is expected this fall. 

Compulsory desegregation has been going 
on in Minneapolis since 1971 when the school 
board undertook the first cautious step
the parting of Field and Hale Elementary 
Schools. 

But even as that pairing began, pressures 
for more desegregation came from the state 
Department of Education and local integra
tionists, who had filed a lawsuit. So the 
school board drew up a comprehensive de
segregation plan and adopted it in April 1972. 
A month later, Judge Larson found the city 
guilty of official segt·egation and, essentially, 
ordered the board to put its own plan in to 
effect over the next several years. 

So t here could be no turning back. 
The first part of the comprehensive plan

a few secondary boundary changes that af
fected relatively few students--went into 
effect that fall. A larger part of the secondary 
plan went into operation in the fall of 1973. 
That left more of the secondary plan and all 
of the elementary part for thts fall. 

Desegregation this fall will mean t hat ad
ditional thousands of students will not go to 

the schools that traditionally have served 
their neighborhoods. Instead, they will be as
signed to schools that usually are farther 
away and that have a more diverse array of 
students. If the distance is too far to walk, 
as it usually is, the students will be bused 
at public expense. 

In some areas, the old neighborhood 
schools have been closed. The students might 
go to new faciUties or to other eXisting 
schools that have space because of dwin
dling enrollments. 

The most prevalent technique for deseg
regation in Minneapolis, however, does not 
require closing old buildings or opening new 
ones. It is called "grade reorganization" and 
it means that the areas served by two or 
more schools are merged. One school takes 
certain grades (say, kindergarten through 
third) from the whole area while the other 
school takes other grades (fourth through 
siXth) . One school might have been heavily 
black and the other heavily white, but they 
end up With mixed populations after the 
reorganization. 

This technique has brought new words 
into the urban vocabulary: "pairing" for two 
merged schools and "clustering" for more 
t han two. 

And it means that most students do get to 
attend their neighborhood school some of 
the time-during those years when they are 
in the grades that the school stm serves. But 
the students do not stay in that school for 
as many years as they would have in the 
past. 

In Minneapolis, there is no "cross-busing" 
in which individual students in a. school are 
identified by race and then are exchanged 
for individuals of an opposite race in another 
school. 

The balancing act in Minneapolis is done 
by putting together certain areas of town or 
even whole school attendance areas that en
compass both white and minority residents. 
Attendance bou.ndary lines are redrawn in 
t he process, and some of the shapes that 
emerge on the map resemble the results of 
gerrymandering. 

The effect on the racial balance of t he 
schools Is the same as in cross-busing. But 
the techniques used in Minneapolis mean 
that neighborhood friends usually are not 
separated. Even if one youngster is black and 
another white, if they live near each other 
and are in the same school grade, they prob
ably Will get on the same bus and go to their 
new school together. 

Also in Minneapolis, there has been no at
tempt to scatter the minority students evenly 
among all the schools of the city. That 
would require much more busing, and over 
considerably longer distances. 

Furthermore, school officials see no virtue 
in reducing the minority percentage as low 
as possible. They think it is a good thing to 
have a significant number of minority stu
dents in a school-enough to carry some 
weight in the affairs of the school. 

As a r esult, real racial mixing is limited 
t o less t han h alf of t he schools. of t he city. 

{From tLe Minneapolis Tribune. 
Sept . 9 , 1974] 

D E S EGREGATI ON PLAN CHANGES CITY'S SCHOOT S 

(By Gregor W. Pinney) 
The extensive desegregat ion carried ou t 

last week in Minneapolis schools has pro
foundly affect ed t he shape of educat ion in 
the city, probably more than any other single 
force in the history of the school system . 

The educational pattern in the city u sed 
to be a simple one: The city was divided into 
about 70 neighborhoods, and each one had a 
neighborhood elementary school in the mid
dle. It was often the focus of that neighbor
hood's identity. And there were clear divi
sions between elementary schools, jttuior 
highs and senior h ighs. 
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But now, many of the boundary Unes have 

been erased. Some of the b~lldings are gone, 
and so is some of the identity. The school 
grades are arranged in a variety of ways now 
that do not easily fit into the old three-level 
mold. 

The school district used to issue just two 
maps to show attendance areas, one for ele~ 
mentary and one for secondary. But this year, 
a series of siX maps was produced to show 
the new configurations, and they still are 
confusing. 

The sight of children walking to and !rom 
school in the morning and afternoon is part 
of the city scene, but there 1s far less of it 
this year as the orange bus becomes a more 
important tool of education. One-third of 
the city's students ride to school this year. 

Desegregation also has had a heavy impact 
on the substance of education. As students 
and teachers were rearranged, the faculties 
often took the opportunity to change the 
way education was o.trered. The faculties at 
Hale and Field schools, for example, after the 
more traditional-minded teachers had de~ 
parted, decided to o.trer a continuous progress 
program with teams of teachers and a lot 
of specialties. 

The programs not only were changed, they 
were enriched to make desegregation more 
attractive. Hale and Field each got five extra 
teachers in 1971, and the programs they of
fered put a glow on those schools that at
tracted scores of students from outside. 
Others were driven away, nevertheless. 

There 1s some enrichment with this year's 
desegregation, but It 1s not as rich as Hale's 
and Field's because school omclals say they 
do not have that kind of money anymore. 
Even Hale and Field do not have all the 
extras they once had. 

Most of all, desegregation opened the door 
tor cttywlde alternatives. The alternatives 
system, which offers several styles of learn~ 
tng and gives each student a choice, got 
started in the city 1n 1971 with the federally 
funded Southeast Alternatives project. And 
the school board, battered by antagonistic 
pressures over desegregation, took up the 
idea of alternatives as a way of giving all 
tacttons at least some of what they want. 

As desegregation went Into e.trect thls fall, 
so did a lot of new alternative programs, 
with the prospect that the entire school sys
tem someday may o.trer choices of educational 
styles to students. In some cases this fall, 
alternatives are the sole technique for de
segregation. Instead of a.sstgning students 
to schools, omcials simply have allowed stu
dents to choose, hoping that the races will 
balance themselves. 

Although there has been no major vio
lence in desegregating the schools, there has 
been public protest. There was a tremen
dous uproar at a school board meeting on 
the night in 1970 when the first desegrega
tion policy was adopted by the Board of 
Education. And there were clamorous meet
ings after that, but the decibels dwindled. 
And after the .:federal court put legal sanc
tion on desegregation, the protest seemed 
virtually to disappear. 

There was a political protest, too. F'or a 
while, it threatened to throw out the liberal 
board majority and to oust the admtnlstra
tion of Superintenden~ John B. Davis Jr. in 
the process. Two antibusing candidates were 
ele:::ted handily in the 1971 election. But by 
1973, the isSue had worn thin, and the voters 
elected two moderate candidates who prom
teed not to interfere with the court-ordered 
desegregation. 

Although desegregation technically is be
l :1g ca..'Tied out under a court order, the real 
thrUSt for desegregation in :Minneapolis has 
not come from the courts. It has come from 
what could be called the liberal establish
ment of the city and from the school board 

d the school adlnl.nlstration. 
The liberal belief was-and is-that send-

Ing youngsters of dllferent races to school 
together 18 the best hope ultimately for 
bringing racial harmony •... They want bet
ter human relations. They want blacks and 
whites and Indians to grow up together and 
learn how to get along. And the fact that 
there has been no real trouble as a result of 
desegregation in Minneapolis is taken as proof 
that it is working. 

Opponents maintain, however, that true 
human relations have not developed between 
the races in schools. And some research in 
other cities has supported that position, al
though the accuracy o! that research has 
been challenged. 

The research, however, tends to get shoved 
aside, and desegregation moves ahead largely 
as a matter of faith. 

[From the Minneapolis Tribune, Unpub
lished COlUIIl.D. Oct. 23, 1974.} 

WHY IT WORKED 

(By Gregor W. Pinney) 
I! there is a. race riot in the Minneapolis 

Public schools tomorrow, please consider th1s 
column inoperative. 

But assuming there will not be a riot. I 
want to o:ffer some theories about why school 
desegregation here has gone so smoothly. 

Probably the most important single fac
tor is the leadership of the school board 
and the adminlstration of Supt. John B. 
Davis Jr. They were not always skillful 
molders of popular oplnion, and they did 
not always move as fast as the city's inte
grationists wanted. But Davis and majority 
of the school board had an unswerving be
lief that integration was right. 

Whether it was right or not 1s another 
question. They thought it was right. They 
were not just going along with it because 
of political pressure. And the deepness of 
their belief tended to soften the opposition. 

Most important. it kept the opposition 
from getting up any hope that the board 
and the superintendent could be persuaded 
to change their minds. Consequently, a lot 
of people simply resigned themselves to de
segregation and went about other things. 

The board and the administration, how
ever, had many things in their favor. One 
was that the comparative size and dispersal 
of Minneapolis' minorities meant that de
segregation here was not really a big deal. 
onty one-fourth of the students have been 
forced to go to a school outside their neigh
borhood. and fewer than hal1 of the city's 
schools are a1fected In any way. And nearly 
all those Involved are elementary and junior 
high schoolers--not senior high youths who 
know how to stage a big riot. 

The busing is so llmited that most whites 
do not have to worry about being involved. 
Indeed, most of the furor over desegregation 
in Minneapolis came in the early stages 
when no one knew who would be caught up 
in it and Just about everybody feared that 
they might be. 

Throughout the whole desegregation ex
perience, there has been no Boston-style 
hypocrisy. The liberals who pushed for de
segregation did not escape lt themselves. In
deed, the thing they wanted most was to get 
their own children Into racially mixed 
schools. Some of the strongest backers came 
from the wealthy Kenwood area, where the 
superintendent and some board members 
live. The Kenwood chfidren now are being 
mixed with some of the poorest black young
sters in the city. 

In the midst of It all came the federal 
court decision by Judge Earl R. Larson, de
claring the city In violation and ordering 
the board to put its desegregation plan into 
effect. That gave legal sanction to what the 
board had been trying to do voluntarily, and 
it seemed to make lt impossible- to reverse. 

Alternative styles o"f education. which are 
offered 1n some desegregated schools, might 

also have helped. because they gave parents 
something to . think about besides busing= 
And then there was politics. The opponents, 
overconfident after their big Victory in win
ning two school board seats in 1971. put all 
their hopes in winning two more in 1973, 
which would have given them a. majority. 
They became surprisingly calm in those two 
years. so much so that desegregation did not 
seem to be a. desperate issue by the time the 
1973 elections rolled around. The opponents 
lost. 

I hate t~ say it. but they might have fared 
better in the election if they had kept things 
stirred up. They definitely would have fared 
better lt all seats on the school board were 
open for election every two years as they 
are ln Boston. An entirely anti-busing board 
would have been elected in 1971, and resist
ance would have been intense. But the school 
election laws of Minnesota require long, stag
gered terms Just for occasions llk:e this. 
Schools here are intentionally Insulated from 
short-lived public pressures. 

Another factor that led to the opponents 
loss ln the election of 1973-and that con
tributed to the city's acceptance o! desegre
gation-was the political hocus-pocus o! 
the forces that won. They largely were liberal 
pro-busing people who cast them..c:elves as 
moderates. They got two cand!clates-.Jack 
Mason and Carol Lind-who had not previ
ously spoken out either for or againSt bus
ing. and east them as anti-busing candi
dates. And through some means that :r st1ll 
ftnd ba.ftl1ng, they got the support of orga
nized labor, even though it was the conserva
tive side that had served labor unfiinchingly 
in the past. 

The liberal-moderates won. The back of 
resistance was broken. The tssue has become 
almost moot. 

Last week, I happened to see one of the 
strongest antt-busln.g ieaders, Norm Selby, 
aa he was out campaigning for the State 
legislature. His seventh-grade daughter, 
whom he had once taken out of Field ele
mentary School to avoid busing, 1s now at
tending Anthony Junior High as part ot 
the desegregation program. 

Is she being bused? 
.. Isn't everybody?'• he replled. 

[From the Minneapolis Tribune, 
Sept. 19, 1976] 

Two AREAS To Jom CITY SCHOOL PLAN FOR 
DEsEGREGATrON 

(By Gregor W. Pinney) 
Chlldren from two white areas of Minne

apolis wU1 be brought into the city's school 
desegregation program when sehools open for 
the fall term on Wednesday. But these moves 
will be small compared with tbe extensive 
busing and mixing of students that has be
gun in the past several years and will con
tinue this year. 

Approximately half of the city now 1s 
touched by school desegregation as public 
officials attempt to use gasoline to overcome 
the effects of human nature. Th.Ls fall, 41 of 
the city's 82 public elementary and sec
ondary schools will be involved to one de
gree or another, and more than 11,000 of 
the district's 53,000 students wlll be bused 
out of their neighboYhoods for racial mixing. 
(An additional 13,000 will be bused for other 
reasons. That includes 4,000 who wru get 
publicly supported rides to private schools.) 

The two new areas are the Putnam Ele
mentary School neighborhood in northeast 
Minneapolis and the Ca.lhoun Elementary 
School neighborhood in the Hennepin-Lake 
district of south :lvfinneapolls. Calhoun closed 
In June. 

Both areas are being brought In so that 
their predominantly white student popula
tions wlll lower the minority proportions at 
other schools as required by U.S. District
Judge Earl R. Larson. The previous rounds of 
desegregation falled to do the job. 
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Putnam, a 91-percent white school at 1616 

NE. Buchanan St., wlll send about 240 kin
dergartners and first- and second-graders 
this fall to Bethune Elementary School at 
919 Emerson Av. N. That is three miles away, 
on the heavily black near North Side. Beth
'lme, even though busloads of white students 
were brought in last fall, stlll had a mi
nority enrollment of 47 percent, with 44 per
cent black. 

That violated Judge Larson's new guide
lines of no more than 35 percent of any one 
minority and no more than 42 pet·cent of all 
minorities. 

In turn, about 30 fourth-graders from the 
Bethune area will go to Putnam this fall. 
Next year, fourth and fifth graders will be at 
Putnam, and sixth graders will be involved 
in 1977. 

Bethune also wlll send about 80 students
most of them black-in the western part of 
its neighborhood northward to Lowell and 
Hawthorne schools. 

When all the youngsters have been sorted 
out this fall, Bethune is expected to have a 
28-percent minority enrollment (compared 
with 87 percent two years ago) and Putnam 
is to have 16-percent. 

In south Minneapolis, the closing of the 
88-year-old Calhoun School at 3016 Girard 
Av. S. means that all of the approximately 
400 students (85-percent white) in that area 
will be mixed into the :four schools of the 
West Cluster. Exactly where they go wlll de
pend on their grade level and the kind of 
program they want-open, traditional or con
tinuous progress. Without Calhoun's help, 
one or more of the schools might have been 
over the 42-percent maximum. They defi
nitely would have been over Judge Larson's 
old 35-percent guideline, which was in effect 
last December when the board decided to 
bring in Calhoun. 

Last spring, it appeared that 10 schools 
might be over the limit this fall. But now 
that Judge Larson has raised the limit and 
ordered prompt action to desegregate Be
thune, officials are predicting that only two 
schools will be in violation. 

Those are Irving and Greeley Elementary 
schools, which are just south of downtown 
Minneapolis in an area with some blacks 
and many Indians. School officials say they 
can eliminate that segregation when they 
move the youngsters into the new Hans 
Christian Andersen complex next year and 
invite white students in from the outside. 
They persuaded Judge Larson to give them 
time to try. 

Desegregation caused a community uproar 
when it first was undertaken by the Minne
apolis School Board five years ago. But there 
has been relatively little commotion in the 
last two years. 

some people in the Putnam at·ea-tradi
tional, white ethnic, northeast Minneapolis
voiced strong protests at two meetings la~t 
spring when they learned that their children 
were to be taken to the North Side. But those 
voices have died down. 

"When we first went around to get sup
port to stop it, people said they didn't like 
it, but they sure hoped we wouldn't have a 
Boston here," said Gerald 0. Wegner of 1306 
NE. Lincoln Ct., one of the leaders of a 
parents group last spring. 

They soon realized that they could not stop 
the plan, "So we thought we'd do what we 
could to make the best of a bad situation," 
he said. 

Wegner, 34, whose second-grade son Byron 
willl'ide a bus to Bethune, now is working to 
form a. new parents' association, for Bethune 
School. working with him is Mildred Oglsl, a 
black parent from the Bethune area, whose 
daughter Alefo also will be in second grade. 

Mrs. Ogisi said, "On the whole, I think it 
should go rather smoothly. we desegregated 
at Bethune last year with no problems." 

As for forming a. new parents' associntion, 

she said, "I have found the Putnam parents 
very oriented to parent grouping." 

Contrary to ••outside prejudice," there are 
some pro-busing people in northeast Min
neapolis, said Wegner, and he estimated that 
about half the parents are neutral. The rest 
are against it, with only a relative few ada
ment about it. 

"I'm basically anti-busing," he added, 
"for a number of rea~ons that I think have 
very little to do with black prejudice." 

One reason is that he bought a house that 
is just across a park from the neighborhood 
school, "but now the school is across town." 

Wegner, who is a Univac computer pro
grammer, said his son's education will not 
be harmed at Bethune- unless parents cause 
trouble. 

(From the Milwaukee Journal, J"tme 12, 1975] 
INTEGRATION CoMES QUIETLY TO MINNEAPOLIS 

(NoTE.-As background for a decision ex
pected this year in a Milwaukee school deseg
regation suit, reporters in other cities were 
commissioned to describe the experiences of 
their school systems with court suits and, in 
most cases, court orders to desegregate. This 
story on Minneapolis, Minn., was written by 
Milton Coleman, a reporter for the Minneap
olis Star.) 

MINNEAPOLIS, MINN.-In 1971, the Min
neapolis School Board began an experimental 
program of forced desegregation in two of the 
city's 94 public schools. Some parents shouted 
protests, others quietly packed up their fami
lies and moved away. And two anti-integra
tion candidates won easy victories in that 
year's board elections. 

Now the schools are neat·ing completion of 
the final phase of an expanded three year de
segregation program under the supervision 
of the Federal Court. 

And Marilyn Borea, a 37 year old white 
housewife who rode the crest of the anti-in
tegration wave to victory in 1971, is spending 
more time urging an expanded girls' athletic 
program than answering phone calls from 
parents hassled by desegregation. 

"No one discusses the pros and cons of de
segregating anymore. It's a moot issue," she 
said recently. "By and large, it's working." 
Besides, Mrs. Borea added, "the court ruling 
ha~ said that this is the way it's going to be." 

SOME PROGRESS 
But W. Harry Davis, the 52 year old black 

chairman of the board, is cautious. "There 
has been progress," he acknowledged. ••But 
there hasn't been enough for us to sit back 
on our laurels." 

Parents and school officials are waiting to 
see how and if academic achievement will 
change. They're also pondering the fate of 
one-third of the system's schools that are still 
nearly all-white and unaffected by the court 
ruling. 

And in the local American Indian commu
nity, there are fears that dispersal of Indian 
students throughout the district is jeopard
izing positive cultural identity. 

Minneapolis, a city of 434,400, has a rela
tively small minority population: 4.4 % of 
the people are black, 1.3% American Indian 
and seven-tenths of 1% Asian and Latin, 
according to the 1970 US census. 

But similar to other urban a.reac of the 
country, minority enrollment in Minneap
olis public schools is disproportionately 
high and growing higher. 

CAMPAIGN BEGAN IN '60S 

In 1963, there were 4,708 minority pupils, 
comprising 6.6 % of the city's 71,530 students. 
By last fall, minority enrollment had in
creased to 10,722 or 19.1%, while total en
rollment decreased to 56,161. There were 7,040 
blacks, 2,676 American Indians, 583 Latins 
and 423 Asians. 

The campaign of local blacks to desegregate 
public schools began quietly in the 1960s, 

without the citywide boycotts and spot 
demonstrations on constructiou sites that 
marked similar efforts in Milwaukee. 

The School Board adopted a voluntary 
busing program in 1967 and established 
guidelines for voluntary desegregation in 
1970. But it was not until the following year 
that the first attempt at forced desegregation 
was made on an experimental basis. 

Two elementary schools on the city's 
South Side-Hale School, mostly white, and 
Field School, mostly black-were paired into 
a single attendance district. All students in 
kindergarten through third grade went to 
Hale, while those in foutrh through sixth 
grades attended Field. 

LITTLE RACIAL CONFLICT 
Despite frequent parent protests before 

the program began, there wo..s virtually no 
racial conflict once it got underway. 

The following year, the board adopted a 
sweeping plan for forced desegregation in 53 
schools, following many hearings through
out the city at which throngs of parents
most of them white-criticized the proposal. 

At the same time the board was deliber
ating the plan, Federal Judge Earl R. Larson 
was hearing a class action suit brought by 
the local NAACP on behalf of three black 
children. 

DISTRiCT COURT RULING 
One month after the board adopted the 

plan, Larson ruled that the boarc had main
tained segregated schools through its pupil 
and staff assignment, school construction and 
pupil transfer policies. He also said that 
housing patterns helped foster racial isola
tion in the city's schools. 

But Larson rejected the plaintiff's request 
for city desegregation immediately, and in· 
stead said hE\ would supervise the board's 
adoptP.d plan which would phase in desegre
gation over a three year period. 

The plan called for the redrawing of high 
school cilstrict boundaries beginning in the 
first year, and complete desegregation of 13 
junior high schools, including the busing of 
2,800 students, in the second year. Last fall, 
elementary schools were added to the opera
tion in the third and final phase. Now 11,000 
children on buses and 4,000 others attend 
schools outside their immediate neighbor
hoods. 

The board included pairing and clustering 
schools into larger attendance areas in the 
fashion pioneered in the Field-Hale experi
ment of 1971. 

This approach was feasible in part because 
the city's black population is centered in two 
separate areas, a highly concentrated one on 
the near North Side and a more dispersed 
one thro·ughout South Side at•eas. 

The linchpin of Larson's original decision 
was that by the end of the current school 
year, there be no school in the city where 
minority enrollment exceeded 35 %, roughly 
twice the percentage of minority em·ollment 
in the district as a whole at the time of the 
decision. 

Before the ruling, 19 schools bad minority 
enrollments greater than that figure. 

NINE SCHOOLS ABOVE LIMIT 
The board, claiming it was working as dili

gently as possible, nevertheless expected nine 
schools to still be above the 35% minority 
limit next fall. School officials said the pri
mary 1·easons were delays in school construc
tion and failure of magnet programs to at
tract enough whites to racially mixed schools. 

The desegregation progt·am was successful, 
however, in t·educing the concentration of mi
norities. Two schools that previously had mi
nority enrollments of 88% and 67%, for in
stance, were cut to 47% and 49% respectively. 

Charles Quaintance, attorney for the plain
titfs, criticized the school system for rely
ing so heavily on the concept of magnet 
schools to desegregate. He said it was unlikely 
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to attract enough whites and that progress 
under the program was too slow. 

Quaintance asked Larson in April to re
quire the board to comply more closely with 
the original court order. 

LEVEL RAISED TO 42 PERCENT 

In response, on May 7, Larson raised the 
35% level to 42%, with the provision that 
no single minority such as blacks could con
stitute more than 35% of a school's popula
tion. 

Larson said he made the adjustment be
cause of the growth of the city's minority 
population since 1972, particularly the 
growth of the Indian community. 

Raising the ceiling left only one school 
potentially above the 42% legal limit for 
next fall. And on May 27, the School Board 
adopted a proposal to add another school, 
91% white, to the desegregation plan. Judge 
Larson approved this plan and presumably 
the action will bring the district into full 
compliance by fall. 

AIMED AT BLACK SCHOOLS 

The entire court effort bas been aimed pr1· 
marily at desegregating schools that were 
predominantly black. It bas done nothing 
about many schools that are mostly white. 
Of 86 schools 1n the city, 28 have minority 
enrollments of less than 10%, a fact that 
worries Supt. John B. Davis. 

The superintendent and the board have al· 
ways contended that housing patterns af
fected school segregation. One place where 
that is most evident is in northeast Min· 
neapolis, a tight ethnic enclave of Poles and 
Swedes across the Mississippi River from the 
main portion of the city. 

Of more than 17,000 blacks living 1n the 
city in 1970, only 16 lived in the northeast; 
seven of the 28 schools with minimal mi· 
nority enrollment are in that part of the 
city. 

INDIAN COMMUNITY 

Although the Indian population, which 1s 
also located 1n two different sectors of the 
city, was included in the court order, it has 
not greeted the desegregation program with 
all-out enthusiasm. 

The actiVist American Indian Movement 
(AIM) has its national headquarters here, 
and its organizing has sparked a general cul
tural awakening among Indians. 

Some Indians have l'equested transfers to 
schools where they are collectively in greater 
numbers. And at one point last year, there 
were some confrontations, but no violence, 
between blacks and Indians at one high 
school. 

MINORITY STAFFING 

Larson's order also affected minority staff
ing, which had previously been concentrated 
in schools With the highest minority enroll
ments. 

Now every elementary school has at least 
one black teacher, and the minority staff ratio 
in each secondary school is at least 6%. 

Several studies of student achievement 
have been made during the three years of 
the Field-Hale program. Officials say they 
show that black achievement has been im
proved and white achievement has not been 
harmed. 

TWO STUDIES CRITICAL 

The bulk of the citywide program started 
last fall, and few evaluations have been made 
since then. However, two conceptual studies 
of the desegregation plan released in October 
were sharply critical. 

One report, undertaken by a school admin
istration task force, concluded that both the 
voluntary and mandatory busing plans were 
perpetuating values of white superiority. 

The second report, compiled by the Atlanta 
based firm of Tillman Associates, said the 
board's program was more concerned with 
meeting constitutional requirements of the 
court order than eradicating the root causes 
of racism in the schools. 

[From the Minneapolis Tribune, 
Aug. 11, 1971) 

SUIT TO INTEGRATE CrrY ScHOOLS FILED 

(By Greg Pinney, Staff Writer) 
Pro-integration forces filed a lawsuit 

against the Minneapolis School District 
Tuesday in an attempt to force the integra
tion of schools across the city in the fall of 
1972. 

The suit was filed in U.S. District Court in 
Minneapolis by Charles Quaintance Jr., a 
Minneapolis attorney who is representing 
the Committee for Integrated Education and 
the Minneapolis Chapter of the National 
Association for the Advancement of Colored 
People (NAACP). 

Quaintance was formerly a trial lawyer for 
five years in the Civil Rights Division of the 
U.S. Department of Justice and handled suc
cessful lawsuits against school boards in 
Pasadena, Calif.; Tulsa, Okla.; Montgomery, 
Ala.; and Wilcox and Choctaw Counties in 
Alabama. 

• • 
In a press release yesterday, the pro-inte

gration forces said the Field-Hale pairing is 
a step in the right direction. 

"But it iS only a step ... (and) equal edu
cational opportunity should not come in 
steps," the release added. The pairing in
volves only middle-class areas "and does not 
touch the most difficult integration problems 
in Minneapolis, including the existence of 
four majority black schools (Hay, Bethune, 
Willard and Harrison) on the near North 
Side," it said. 

• • • • 
Individuals on the board and in the ad

ministration have said privately in recent 
months that they would not be at all upset 
if a court were to order a speed-up in integra
tion of the schools. 

Ofilcia.Is have proceeded cautiously-the 
Field-Hale pairing is the only compulsory 
integration so far-because of intense op
position. 

No school official is known, however, to 
have encouraged a pro-integration lawsuit. 

The plaintiffs in the new lawsuit are two 
black girls, Jeanette Booker, 10, a 5th grader 
Mi Agga5iz School, and Montez Willis, 13, a 
9th grader at Ramsey Junior High, and a 
white boy, David G. Hage, 16, a junior at 
Marshall-University High School. 

Acting for the three youths are their par
ents or guardians. Curtis C. Chivers, grand
father of Miss Booker, is advertising man
ager of the Minneapolis Spokesman and is 
on the NAACP education committee; James 
M. Willis, father of Miss Willis, is a local 
attorney, and George S. Hage, is a Univer
sity of Minnesota journalism professor and 
cochairman of the Committee for Integrated 
Education. 

The basic allegation in the lawsuit is that 
the school board has discriminated by race 
and has, therefore, deprived the plaintiffs 
of equality of educational opportunity and 
of equal protection of the laws and liberty 
without due process of the laws-all in viola
tion of federal and state laws and constitu
tions. 

Specifically, the complaint says, the board 
has assigned students to schools by methods 
that have resulted in segregation in some 
schools, it has drawn a.ttendance areas "built 
on residential areas that are racially segre
gated as a result of both public and private 
discrimination" and it has located some new 
schools and additions in such a way as to 
increase segregation. 

The complaint also says the board has 
assigned teachers and other professional per
sons on the basis of race and has failed to 
hire and promote black persons on the same 
basis as whites. 

The suit asks the court to order the school 
board to develop, adopt and implement an 
integration plan by the fall of 1972. 

[From the Minneapolis Tribune, Oct. 8, 1973] 
DESEGREGATION EFFORT SPARKS LITTLE 

FRICTION 

(By Sam Newlund) 
It was almost a month to the day since 

busing for racial balance began in Minne
apolis junior high schools, and "Mr. Cool," 
a black student at Ramsey Junior High, had 
something to say. 

"I was really kind of scared to come to this 
school, in a way," he admitted. 

His fear, he said, was that white students 
would try to jump the incoming blacks, and 
be would have to fight. 

"Now," he said, "I feel like whites ain't no 
different from blacks. And besides, color is 
only skin deep." 

Mr. Cool is Gene Gates Jr., a ninth-grader 
who lives at 3400 5th Av. S. The nickname 
was coined spontaneously and effectionately 
by a. Ramsey staff member who admires the 
youth's self-assured, straight-forward man
ner and his potential for leadership in mak
ing integration work at Ramsey. 

La-st year, Gates went to Bryant Junio> 
High, near his home in a heavily black neigh
borhood. Lake many of his classmates, he 
would have preferred Bryant this year to 
busing to increase Ramsey's Illinority en
rollment. 

Now he's not sure. White students at Ram
sey, he said in an interView last week, "seem 
more friendly than they did at Bryant." 

Gates is one of about 2,800 junior high 
school students being bused out of t heir 
neighborhoods this fall to satisfy a court 
ordered desegregation decree. 

If statements like his are typical-and 
there's no certainty that they are-then 
desegregation is working. 

If his professed change ln attitude proved 
universal, then desegregation would achieve 
one of its goals: To defuse racial antago
nism by allowing youngsters to learn from 
experience that ••whites ain't no different 
from blacks." 

But it's too early for such a rosy report. As 
one black parent at Ramsey put it recently: 
"I don't think kids have had enough time 
to choose sides. It might take another two 
or three weeks before they do." 

Nevertheless, a series of interviews last 
week turned up not a single report of serious 
racial problems in the affected schools. The 
interviews were With administrators, teach
ers, students and With "con.tlict resolution 
aides" who were hired specifically to be
friend students and smooth out difficulties. 

The aides are working in Anthony, Bryant, 
Franklin, Jefferson, Jordan, Lincoln, Phillips 
and Ramsey junior highs, and in North High 
School, which this year has a cla-ss of ninth
graders. 

All the aides interviewed, as well as other 
staff people, said integration has been vir
tually faultless. It is typical, however, that 
black and Indian students still tend to stick 
together in the lunchrooms and on the play
grounds. 

Douglas Hill, 12, a black seventh-grader 
bused into predominantly white Jordan 
Junior High, was asked during a noon hour 
last week why he was surrounded by other 
blacks at his lunchroom table. 

"We don't know anybody else yet," he said. 
Tracy Sullivan, 14, a white ninth grader at 

Ramsey, said she discovered that the bused
in black students are "pretty nice kids. . . . 
If you sit next to them, they're really nice to 
you." 

Antionette Jacobs, 14, a black eighth
grader who lives near Bryant, had a. different 
view. She said she disliked the reduction in 
t he p.ercentage of black students caused by 
the influx of white students. 

"Every class I go to," she complained, "I'm 
the only black one in there." 

At Ramsey, Albert Durand, one o! t he 
school's two· social workers, said there is a 
"hea.lthy coexistence" between indigenous 
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students and outsiders. But it could turn 
unhealthy, be recognizes, and be sees young 
Gat es and another bused-in student from 
the Bryant neighborhood as black leaders 
who could tip the balance either way. 

The other student is Kevin Patterson, 14, 
4337 Portland Av. S. 

Patterson, a sports enthusiast, said his 
attitude when told he would have to leave 
Bryant and ride the bus to Ramsey was that 
"I wasn't going to do nothing at Ramsey." 
He was not, in other words, going to partici
pate in sports like football or basketball, 
which he loves. 

But like Gates, Patterson says his attitude 
has changed since school began Sept. 5-
partly because, to his surprise, the teachers 
and staff are interested in, concerned about, 
and tuned in to the new students and their 
needs. 

Their reputations as leaders of the incom
ing group came along with Gates and Patter
son, and adults like Durand are determined 
to help channel that leadership into a posi
tive force. 

Patterson said he was surprised to find 
that teachers he didn't know actually knew 
who he was and would call him by name in 
the halls. 

"I said to myself: 'Wow! Is my reputation 
that big?' " he confided, adding: "It makes 
you feel good." 

Last week Durand and aide Karlyce Pes
tello a&ted for a meeting with Gates and 
Patterson to learn about whatever problems 
the newcomers might have. 

Durand said the youths entered the 90-
minute meeting hating all white and emerged 
feeling that such an attitude may be wrong. 
Durand is black and Mrs. Pestello is white. 

Interviewed later, the two youths acknowl
edged a change in attitude. 

"For all the years I've been a student," 
Gates sald, "this year, I really feel like a 
student." 

[From the Minneapolis Tribune, Oct. 8, 1973] 
MINNESOTA PoLL: SCHOOL BUSXNG NoT A 

BURNING ISSUE IN 1973 
Busing of school children to another neigh

borhood for racial balance does not appear 
to be the explosiv~ issue in Minneapolis that 
it was two years ago, even though residents 
list it first among the important problems 
facing the public school system. 

That Js the tlnding of a special survey by 
the MinneapolJs Tribune's Minnesota Poll, 
based on the interviews with 605 Minnea
polis men and women. 

The survey also shows that a majority of 
city residents rate the school system as 
"pretty good" to "excellent" in providing a 
good education. But many give the system 
a lower standing than suburban schools. 

Other tlndings: 
Half of the city's residents are not sure 

what the most important issue is in the 
school board election Nov. 6. 

A bare majority favors the idea of open 
schools at the high-school level, but two
thirds are opposed to such schools at the 
elementary level. 

A third of the respondents said that too 
little attention Js given to teaching the 
basics, such as reading, writing and arith· 
metic, while almost half said that enough 
attention is given to enrichment, remedial 
and other speclal programs. 

When people were asked what was the one 
most important issue to them in voting for 
school board candidates, 49 percent said they 
didn't know. 

One adult in four (24 percent) said bus
ing and integration is the key issue as far as 
they are concerned. In 1971 strong antibus
Ing sentiments helped elect two conservatives 
to the school board. 

Eleven percent said replacing the conserva
tive influence on the school board with more 
progressive thinking is the high-priority con· 
sideratlon. 

Others mentioned the quallfications of the 
candidates themselves, getting financial sup
port for schools, and a variety of concerns 
that got scattered mention. 

The attitude of city residents toward their 
public school system is shown in the replies 
to two survey questions: 

"How would you rate the Minneapolis 
school system in respect to giving the city's 
children a good education-would you say 
that in this regard the school system is ex
cellent, pretty good, only fair, or poor?" 

[In percent} 
Excellent --- - ----------------------- 11 
Pretty good_______________ __________ 40 

Only fair------------,---------------- 21 
Poor ------------------------------- 11 liot sure_______________ ____ __ _______ 17 

100% 

FUNDING OF VETERANS' ACTIVI
TmS FOR FISCAL YEAR 1977 

Mr. MOSS. Mr. President, on April 3, 
1976, the Senate Budget Committee re
ported the first concurrent resolution of 
the Budget for fiscal year 1977-Sen
ate Concurrent Resolution 109. In the 
brief interlude before April 8 when the 
resolution was considered by the Senate, 
unfortunately some incorrect informa
tion was circulated that the Senate 
Budget Committee had voted to cut vet
erans' benefits. That information was 
incorrect, but the circulation of such 
erroneous information precipitated many 
letters directed to me and other members 
of the Budget Committee expressing con
cern about the alleged budget cuts. I have 
always been a staunch supporter of vet
erans' programs and if such a cut had 
been proposed I would have strongly op
posed it. 

As Members know, the Senate Budget 
Committee originally recommended a VA 
budget of $19.3 billion for fiscal year 
1977. This amount p1·ovided for cost-of
living increases for veterans' pensions, 
compensation payments and readjust
ment benefits. It was an increase of $2.1 
billion over the President's budget, $1.8 
billion over the Appropriations Commit
tee recommendation, and over a billion 
dollars higher than the amount proposed 
by the House Budget Committee. How
ever, the House figure was subsequently 
amended during the floor debate in the 
House to provide for a higher amount. 
Accordingly, during the joint House
Senate Budget Conference we reached 
agreement on a figure of $19.5 billion for 
fiscal 1977. This was indicated in my 
statement to the Senate on May 12 when 
I submitted the conference report. 

Mr. President, in replying to the letters 
addressed to me on this matter I at
tempted to clarify the situation by sum
marizing the facts, pointing out the sig
nificant funding for the VA budget pro
vided in Senate Concurrent Resolution 
109 which the Budget Committee _had 
recommended and enclosing a copy of 
my statement before the Senate on April 
9 when the Cranston amendment to the 
budget resolution was considered and 
tabled. I replied in this manner to a letter 
I received from Mrs. Vivian Talbott of 
Humboldt, S.Dak. I have now received 
a second letter from Mrs. Talbott in 
which she expressed her gratitude for 
my letter "clearing up" the situation 
and which she indicated "clearly ex-

plains that no actual cuts in veterans' 
programs or benefits are being made." 
Mr. President, I ask unanimous consent 
to have Mrs. Talbott's letter printed in 
the RECORD in its entirety. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

HUM.BOLT, s. DAK., 
May 13, 1976. 

DEAR SENATOR Moss: Thank you, for clear
ing up any incorrect information that was 
circulated concerning the Senate Budget 
Committee's vote to cut veterans benefits. 

Thank you, also for the enclosed statement 
of the Congressional Record o! Aprll 9, 1976. 

It explains clearly, that no actual cuts in 
veterans programs or benefits are being made, 
and why you voted to table this resolution. 

Thank you for your kindness, time and 
support 1u this matter. 

Sincerely, 
Mrs. VIVYAN TALBOT!'. 

Mr. MOSS. Mr. PJ.·esident, I recognize 
that disagreements or differences ma.y 
arise from time to time in our attempts 
to reach the right decisions on the many 
important matters that come before us. 
However, I think it is of the utmost im
portance that any such differences be 
those of judgment and not of recitation 
of "facts" upon which the judgments are 
based. As one who has consistently sup
ported veterans programs I am pleased 
to have had the opportunity to clarify 
the picture regarding funding of vet
erans activities in fiscal 1977. 

EFFECTS OF POPULATION GROWTH 
Mr. MATHIAS. Mr. President, one of 

the world's most pressing, unresolved 
problems is the unprecedented rate of 
population growth in the urban areas of 
developing nations. William S. Gaud, na
tional chairman of the Population Crisis 
Committee, and a distinguished public 
servant whose career has given him a 
profound personal knowledge of the 
stress created by unrestrained popula
tion growth in the light of finite re
sources addressed this problem. He spoke 
in tenns of the impact of population 
policies on human settlements, in a 
speech that he delivered May 6 at a 
meeting of the Council of Washington 
Representatives on the UN, UNA-USA. 
Mr. Gaud's remarks, and the subject to 
which they were addressed, merit public 
attention, and I ask unanimous consent 
that the text of his speech be printed in 
the RECORD. 

There being no objection, the speech 
was ordered to be printed in the RECORD, 
as follows: 

THE IMPACT OF POPULATION POUCIES ON 
HUMAN SETTLEMENTS 

Toward the end of a long day of meetings 
recently, where many of the interrelated 
problems of the world had been discussed, 
and one wondered it the world would stay 
glued together, a. friend sitting next to me 
started to smile. Afterwards I asked him what 
on earth he had found to smlle about. He 
replied that as a child he had decided that 
when he grew up he would be a "problem 
solver.tt Then, in h1s teens, he worried a. 
great deal that all the problems 1n the world 
would be solved before he grew up. That's 
what he was sm111ng about. 

Well, he needn't have worried. Unsolved 
problems are one thing we've got plenty of. 
And today, I want to talk about one of our 
most urgent a.nd pressing unsolved prob-
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lems-namely, the world's unprecedented 
rate of population growth in the urban areas 
of the developing nations. 

First, let's look at the problem of global 
population growth in general. It took all of 
history until about the year 1830 for the 
world to reach a population of 1 blllion. 
Then, in 1930--only a hundred years later
the world's population reached 2 billion. In 
April of this year, the Population Reference 
Bureau tells us, the population reached 4 
billion. 

This remarkable population growth is due 
to one simple fact: a rapid reduction in 
death rates-a reduction for which we can 
all be thankful-that has not been matched 
by a corresponding reduction in birth rates. 
Furthermore, staggering though this rate of 
growth may seem, we are not through yet. 
There are many countries in which half or 
more of the population is under 15 years of 
age. In addition, death rates are still falllng 
in many areas. So we can look forward to 
further large population increases no matter 
how successful we are in our efforts to control 
fertility. 

As we all know, the rate of population 
growth is much higher in the developing 
countries than in the developed countries. 
Indeed, for many years population growth 
rates have been steadily dec11ning in the 
developed countries. But they have been in
creasing in many of the developing coun
tries. As a result, the proportion of the 
world's population living in the developing 
countries has steadily increased. Those coun
tries now contain 70 percent of the world's 
people, and that figure is rising every day. 
As one writer has put it, population has a 
perverse logic-it grows most rapidly in 
those areas of the world least equipped to 
handle larger numbers of people. 

I need not dwell on the pressures that this 
kind of population growth puts on physical 
and social resources of the countries where 
it is occurring. Those pressures are already 
overwhelming. Today-thanks to population 
growth and despite all of the world's devel
opment efforts-there are in absolute num
bers more people illiterate, miserably housed 
and malnourished than ever before in the 
history of mankind. It is estimated that from 
10 to 20 million children die from starvation 
or malnutrition each year. And many of 
those who survive are Irreversibly damaged
physically, intellectually and psychically. 

Take India, for e:!tample, a country which 
cannot adequately feed, clothe, house, edu
cate and find jobs for its present population 
of over 600 milllon. With 2.4 percent of the 
world's land area, India has about 15 percent 
of the world's people. The Indian writer, Dom 
Moraes, presented the Indian situation very 
graphically when he said: "Every 30 seconds 
an Indian child comes crying into a world 
that does not want it." If the average family 
size in India remains constant at the 1970 
estimated level of 5.4 children per family
and pray heaven that it does not--the pop
ulation will be way over a. billion by the year 
2000. Dr. Karan Singh, Indian Minister of 
Health and Family Planning said only last 
month: 

"It is estimated that our population ... 
is now rising a.t the rate of well over one mil
lion per month ... Indisputably we are fac
ing a. population explosion of crisis dimen
sions which has largely diluted the fruits of 
the remarkable economic progress that we 
have made over the last two decades. If the 
future of the nation is to be secured, and 
the goal of removing poverty to be attained, 
the population problem will have to be 
treated as a top national priority and com
mitment." 

It is no wonder that Maurice Williams, 
Chairman of the Developme1;1t Assistance 
Commitee, has said: "This may be the last 
generation that can deal with the popula
tion problem through measures compatible 
with human dignity." And indeed, some of 

the Indian States with exceptionally high fer
tility rates are already threatening to resort 
to enforced sterllization after three children. 

So much for population growth rates gen
erally. Now for a look a.t the population prob
lem of the cities. Whereas the total popula
tions of developing countries are doubling 
every 25 or so years, the populations of many 
of the large cities in those countries are dou
bling every 10 to 15 years, and the popula
tions of their urban slums are doubling 
every 5 or so years. 

The extent of this growth is almost un
believable. In 1800, the total urban popula
tion of the world was around 25 million, 
which is equal to the combined present pop
ulation of Tokyo and New York-the world's 
two largest cities. Now, the acceleration in 
urban growth is so rapid that the United 
Nations Population Division estimates that 
in the year 2000, perhaps as many as one
half the world's people will be living in urban 
areas. 

If the urban deluge and present rate of 
population growth continues, there could be 
in the Third World by the year 2000 one or 
more gigantic metropoles of more than 25 
million inhabitants each-Mexico City, for 
example, or Sao Paulo, or Jakarta. If that 
sounds far-fetched, let me remind you that 
Mexico City's population has increased from 
1,000,000 in 1930 to 8,500,000 in 1975-and 
it is still growing by leaps and bounds. 

How does one handle a. city of 25 million 
or more inhabitants? In many cities, the 
amenities are already stretched to-or even 
beyond-the breaking point. In Calcutta. it 
is estimated that 600,000 people sleep in the 
streets at night. Robert McNamara says that 
about one-third of the population in most 
cities of the developing world lives in slums 
that are either wholly without or inade
quately served by public water, sewerage, 
transport, education and housing. 

The Indonesian journalist, Moctar Lubis, 
uses a. haunting phrase for the already large 
cities in the developing world. He calls them 
Miseropoll. And when one thinks of the 
proliferating tensions and social disorders 
such as the crowding, the unemployment, 
the a.tomising effect on traditional family 
values, alienation, juvenile delinquency, 
drug addiction, prostitution, sexually trans
mitted diseases and all the other by-prod
ucts of life in the slums of the great urban 
areas, we have miseropoli indeed. 

None of this is to say that the cities in the 
developed world don't have their problems, 
too. They do-definitely. But, by and large, 
their efforts to solve their problems are not 
frustrated, or complicated, by rapid popula
tion growth. On the contrary, many cities in 
the developed countries are losing popula
tion rather than gaining it. 

This is very different from the situation 
that exists in the mushrooming cities of 
Latin America, Asia and Africa. About halt 
their growth is due to natural population 
increase-that is, births minus deaths
within the cities themselves. Most of the 
other half is due to population migration 
from the rural areas-migration that is at
tributable to the high birth rates, economic 
and social stagnation of the countryside, its 
dreadful poverty and the belief that things 
are better in the city than in the country. 

In short, just as the increase in world 
population is not evenly distributed between 
the developed and the developing countries, 
so-within the developing countries-the in
crease in population is not evenly distrib-

ted between the urban and the rural 
areas. And the imbalance is growing at a 
rapid rate as the Third World becomes more 
and more urbanized. 

What's to be done? Fortunately, as you 
know, a good deal is already being done 
about over-all population growth although 
the United States unfortunately has cut 
back its support for international family 
planning programs for the last few years. 

•. 

Even less, I fear, has been done about the 
urban problem. 

Insofar as the population problem as a 
whole is concerned, although much still re
mains to be done, the past 10 years have 
seen considerable progress. An excellent 
analysis of the last decade of major popula
tion events has just been published by the 
Population Reference Bureau, called World 
Population Growth and Response. Let me 
take just a. minute to remind you of. the 
progress that has been made in those ten 
years by the three organizations that are 
now most active in this field. 

Ten years ago, the United Nations Fund 
for Population Activities {the UNFPA) did 
not exist. It was established in 1967 with a 
mere $3 million in contributions from a 
handful of countries to respond to requests 
from governments. In the current year it 
expects contributions totaling some ninety 
million dollars from 42 countries. Currently 
it is supporting over 1200 projects in a hun
dred countries through direct grants to pri
vate organizations with special expertise. 

Ten years ago the International Planned 
Parenthood Federation (the IPPF) had a 
budget of under two million dollars and was 
working through affillates tn 56 countries. 
Today, the IPPF has affiliates In 93 countries, 
and a budget of just under forty million 
dollars. 

E<:ually dramatic has been the growth o! 
population activities on the part of the 
Agency for International Development (AID) 
here in the United States. Early in 1967, when 
I was Administrator of AID, I established the 
first operational population office in the 
Agency. It was an important beginning
prior to that time there had been only four 
employees, and a. budget of a couple of mil
lion dollars committed to population pro
grams. Today, there are some 113 employees 
and the budget has for five years been in 
excesR of $100 million per year. 

One cannot measure progress in an area 
such as this entirely by the number of dol
lars appropriated and spent. But I believe 
that anyone familiar with the facts would 
agree that, fast as the three agencies just 
mentioned have grown, they and the many 
other agencies working in this field have not 
been able to keep pace with the requests for 
assistance from the developing world. There 
exists today a. far greater awareness of popu
lation problems than was the case ten years 
ago. Some 37 developing countries--which 
together account for about 80 percent of the 
population of the developing world-today 
have official government policies to reduce 
their rates of population growth, and are 
carrying out programs designed to do just 
that. 

It is estimated that only about one woman 
in seven in these countries is yet being satis
factorily reached by family planning pro
grams. To be successful, these programs must 
make available to many millions of addi
tional women-many of them illiterate and 
living far from any urban center-the knowl
edge and the means that will enable them 
to control the number and the spacing of 
their chlldren. New type family planning 
programs involving community based sys
tems for supplying means and information 
direct to users are showing that much can 
be done at low cost, getting around the 
chronic shortage of doctors. 

I personally am convinced that the moti
vation to bear fewer children is there. To cite 
just one bit of evidence to support this con
clusion, the National Academy of Sciences 
estimates that 40 million unwanted pregnan
cies are terminated by induced abortions 
world-wide every year. Some organizations 
cite a figure of 5Q-55 million. But whatever 
the figure many of these abortions are illegal, 
take place under the most dreadful condi
tions, and lead to countless unnecessary 
deaths. I don't believe for a minute that 
women would resort to measures of this kind 
if they had access to safe and effective means 
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of fertility control. And the experience of a 
number of developing countries which have 
succeeded in reducing their population 
growth rates bears this out. Birth rates tum
ble wherever the full range of famlly plan
ning services 1s made convenient and ac
ceptable and available at low or no cost. 

Everything that has been done and that is 
now being done to reduce population growth 
rates in the developing countries w1ll help 
solve the problems of their growing cities. 
But other policies are also needed. On the 
one hand, a major attack must be mounted 
on the urban front to improve the quality of 
life for city dwellers--those now exlsting and 
those who wlll exist in the future. On the 
other hand, an intensive effort must be made 
to cut down the rate of migration from the 
rural areas to the urban areas. For unless 
this is done there ls no way of ameliorating 
urban problems in the long run. 

The rapid growth of European and Ameri
can cities during and after the Industrial 
Revolution was due in the main to the need 
of industry and commerce for labor. There 
was a "pull" being exercised by urban com
munities. Today, by contrast, the cities of 
the developing world are growing because 
people are being "pushed" towarcls them 
from the rural areas. They have no jobs 
waiting for them, and no clear notion of 
where they can live or what they can do. 
They are simply desperate people who believe 
that life must have more to offer than they 
have found in the country. 

The best way to cut off the flow of these 
people to the cities is to make the country
side more viable for them-and to create 
incentives that w111 keep them and their 
children from wanting to leave. This de
mands a commitment on the part of the 
leaders of developing countries to move 
promptly on far-reaching, integrated rural 
development programs. 

It means the adoption and carrying out 
of policies through which farmers are paid 
the going market price for their product
rather than a low price rigged to avoid un
rest in the cities. With the proper price they 
can afford to use more fertilizer and 1m
proved seecls so that they can produce more 
and can pay better wages to the landless. 
Rural development also means organlzlng 
credit systems for seeds, fertlllzers and tube 
wells, and creating institutions ln which 
farmers can protect their savings. It means 
expanded cooperatives, workable land reform 
systems. physical infrastructures such as ir· 
rtgatton works and low-cost farm to market 
roads, and inducements for development of 
local tndustrtes. 

Rural development programs require the 
establishment and support of centers for 
research and training in a vast array of sk11ls, 
in order to transfer technology to the vil
lage and small farmer level. This includes 
training ln. among other things, livestock 
and small animal development, better fish
ing techniques, improved storage facilities, 
disease and insect control, watershed man
agement, methods of getting potable water 
to vlllage pumps, irrigation, son management 
practices, clearing of currently uncultivated 
land, multiple cropping and reforestation. 
Since women produce more than half the 
food in many developing countries, it is 
important that women be included in these 
training programs. To the extent that wom
en are offered opportunities independent 
from childbearing, these efforts should also 
reduce fertllity. 

A revitalization of the countryside will 
have to include the creation of institutions 
to overcome the boncls of ignorance, malnu
trition and disease. This calls for courses on 
all levels in at least functional literacy, de
cent nutrition and disease control. Large 
numbers of paramedics and para-veterinar
ians must be trained. Women, particularly, 
should be trained in those roles-as para
professionals in mother-and:-chlld health 

delivery services and as midwives, family 
planning purveyors and the like in the fash
ion of the Frontier Nurses in Appalachia and 
the barefoot doctors in China. 

On May 31 there will open in Vancouver, 
Canada, the United Nations Conference on 
Habitat-more colloqUially, the United Na
tions Conference on Human Settlements. It 
1s being convened as a result of the United 
Nations Conference on the Human Environ
ment that was held in Stockholm in 1972, 
and takes its place in the chain of confer
ences that have been held since including 
the World Population Conference, the World 
Food Conference, the International Women's 
Year Conference, and so on. 

This wm be one of the largest UN con
ferences ever held-and certainly one of the 
most ambitious. The Conference Secretary 
General, Enrique Penalosa has described lt 
as "a global inquiry into man's future." The 
general purpose of the Conference, like that 
of the other UN Conferences I have just re
ferred to, 1s to improve the quality of life for 
mankind as a whole. In this instance with 
particular reference to the conditions
population growth, unbalanced economic 
development, rapid unplanned urbanization, 
rural dispersion. to cite only a few-which 
have made life unacceptable for vast num
bers of people whether they live in the city 
or in the country. 

The Conference 1s expected to adopt a 
Declaration of Principles, National Plans of 
Action, and International Plans o! Action. 
No one believes, I am sure, that representa
tives from 140 countries gathering for 12 
days can come forward with concrete and 
specific solutions to the many complex prob
lems which w1ll bring them together in Van
couver. But the Conference can, as was said 
by a representative of the United States in 
a preparatory meeting, "stimulate govern
ments, increase the interest and involvement 
of individuals and private organizations, 
cha.rt new directions and set things in 
motion which can eventually bring about 
improvements in the quality of life.'' 

There wW be a great temptation in Van
couver to concentrate on the most obviously 
visible of the problems in human settle
ments: the sprawling urban nightmare. But 
lt is to be hoped that the delegates Will re
sist this temptation. The Conference has as 
much to do With rural affairs-and wlth 
population growth rates--as With urban af
fairs. For unless the first two are effectively 
addressed there can be little prospect of 
progress ln improving life in the cities. 

The Conference in Vancouver w1ll air many 
problems, and produce numerous resolutions 
relating to those problems. It wlll also, I 
trust, stimulate many people and govern
ments to take action on the urban front, on 
the rural front and on the population front. 
And this is most important. For it wm take 
continued political activism on the part of 
all of us-not just those of us who go to 
Vancouver-if objectives of the Conference 
are to be achieved. 

We must do all we can, for example, to 
see that the mandate of the World Popula
tion Plan of Action is carried out: that the 
millions of people in the developing coun
tries who still do not have access to the 
means to control their fertility are given that 
access. 

We must do all we can to persuade all 
countries to commit themselves to proper 
town planning supported by adequate rural 
development programs 1n which population 
and family planning activities are fully in
tegrated, and to tackle the many problems 
that have made so many of the world's urban 
and rural areas such unsatisfactory places 
in which to live. 

The ptlmary role in achieving these ob
jectives belongs to the developing countries 
themselves. Ours ls a secondary role-to 
stand in the wings and lend encouragement 
and assistance. To do this successfully we 

need two things: first, an understanding of 
the problems faced by the peoples of the 
Third World and, second, a strong and effec
tive aid program (both bilateral and multi
lateral) that will help them solve those 
problems. 

You and the organizations you represent 
are in a unique position to generate around 
the country a greater awareness of the needs 
of the developing countries, and to build a 
strong constituency for our aid program. I 
hope you will give this high priority. 

SURVIVING A NUCLEAR WAR 
Mr. GARN. Mr. President, last week I 

responded in some detail to arguments 
raised by Senators KENNEDY and CRANs
TON against continued production of the 
Minuteman m intercontinental ba111stic 
missile. Today I would like to con .. 
sider one other point raised by their 
"Dear Colleague'' letter of May 17. be
cause it refiects a concern that is widely 
expressed, and a misconception that is 
even more widely held. 

On the second page of their letter, my 
colleagues make the following statement: 

Our deterrent capabllity ta unquestioned, 
its destructive capacity many times over 
that needed to effectively destroy the Soviet 
Union. 

To begin with, Mr. President, our de
terrent capabWty is not unquestioned. 
Indeed, that is what the whole strategic 
debate is all about. It is precisely because 
our deterrent capabillty has been called 
in question that we engage 1n these exer
cises. Contrary to the belief of some, it 
is not because we enjoy spending billions 
of dollars of the taxpayers hard-earned 
money. We do it because we have serious 
questions about the deterrent capability 
of the United States. 

The question of our capabWty has been 
raised by observers far more experienced 
and expert than the junior Senator from 
Utah. Former Secretary of Defense 
James Schlesinger raised these questions, 
in fact raised them so sharply and tn .. 
sistently that he is no longer Secretary of 
Defense. These questions have been 
raised by Gen. Donald Graham, former 
Director of the Central Intelligence 
Agency, a man perhaps uniquely placed 
to be able to judge deterrent capability 
and effectiveness. The questions have also 
been raised by the Honorable Paul Nitze 
in his influential article in Foreign Af
fairs, where the question was perhaps 
analyzed most systematically. And of 
course, many other Senators on both 
sides of the aisle have joined the junior 
Senator from Utah in trying to explore 
these questions. 

What Senators KENNEDY and CRANSTON 
are talking about, I am sure, is the sup
posed "overkill" ability whicb the United 
States is assumed to have. r say "as
sumed," because it is not at all clear 
that the assumption is justified, and 
that is what I would like to look at this 
morning. 

History tells of many nations which 
fell, and great armies which were de
feated, because those in command acted 
on assumptions which did not conform 
to the facts. To find an example, we need 
look no further into the past than the 
war in Vietnam. The belief that the 
United States possesses the power to 
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destroy the Soviet Union and much of its 
population with our arsenal of nuclear 
weapons is just such as assumption. We 
are told, by those who subscribe to this 
belief, that the United States has the 
capability of massive "overkill." We are 
told that, therefore, we can relax com
placently behind this mighty arsenal. We 
are told that we need do little more to 
make this Nation's future secure. 

Let us examine the validity of the 
statistical roots from which this overkill 
legend has grown. As an example, I cite 
an article in the April 6. 1975, "Bulletin 
of the Atomic Scientists." The author of 
this article tells us that, with its present 
stockpile of nuclear weapons, the United 
states could destroy the world's popula
tion "12 times over." He arrived at this 
remarkable conclusion by extrapolating 
from the casualties per kiloton produced 
by the atomic bombs dropped on Hiro
shima and Nagasaki in World War n. He 
ignores the fact that these casualties 
were sustained in abnormally high
density areas, by populations which had 
no warning and no knowledge of the need 
for survivors to protect themselves from 
fallout. 

By applying an equally valid line of 
reasoning, we can show that the entire 
population of North and South Vietnam 
should have been killed during the war 
in Southeast Asia. After all, the more 
than 25 billion pounds of TNT dropped 
there amounted to an average of some 
730 pounds for every VIetnamese man, 
woman, and child. Similarly, during 
World War n, more than 50 pounds of 
TNT per inhabitant were dropped on 
Germany, Japan, and Italy, much of it 
in densely populated areas. The result, if 
we were to employ the 106ic of those who 
talk overkill, should have been told anni
hilation of the entire population of these 
countries. 

Such logic Is crucial to those who ad
here to the doctrine of mutual assured 
destruction. that doctrine whose 
acronym, MAD, so perfectly expresses its 
essence. In brief, the doctrine holds that 
in the event of a first strike by either 
side, the other side could launch a coun
terstrlke against population centers 
that would essentially wipe out the civil
ian population of the attacking nation. 
There are, of course, serious problems 
with this concept as an instrument of 
policy, but apart from its moral short
comings, it has been rendered increas
ingly untenable technically. Some of 
the developments which have under
mined it have been the development of 
incredibly accurate missiles, missiles 
with very large warheads, and the con
tinued emphasis on civil defense meas
ures by the Soviet Union. 

On this last point, I quoted some fig
ures a few weeks ago by Mr. 0. C. Boileau 
of Boeing Corp. which demonstrate 
dramatically the effort being made by 
the Soviet Union in civil defense. Mr. 
Boileau notes that a year ago, 23 mil
lion Soviet youth were mobilized for 
military-sport games; that the Soviet 
Civil Defense establishment co:P..sists of 
72.000 people, most of them military; 
that the Civil Defense commanders in 
each Soviet republic are major generals 
or lieutenant generals; and that the 

Soviet police force of 500,000 could easily 
be mobilized to augment this permanent 
force. . 

In a column that appeared in the 
Washington Post yesterday, Rowland 
Evans and Robert Novak made much the 
same point. They repeated excerpts from 
testimony received by a special panel of 
the House Armed Services Committee on 
this subject. The members of this panel, 
not normally noted for their hawkish
ness unanimously recommended an in
cre~e 1n civil defense authorizations, 
from $71 million to $110 million, follow
ing this testimony. I ask unanimous con
sent that the Evans and Novak column 
be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the REcoRD, 
as follows: 

SURVIVING A NUCLEAR WAn 

(By Rowland Evans and Robert Novak) 
With .. detente" now stricken from the ad

ministration's lexicon and Congress unwlll
ing to challenge President Ford's record-high 
defense program, th1s country's increasing 
danger on the civil defense front 1s under 
belated attack from an unlikely combination 
of hawks and doves. 

What 1s aston.1shing Js that defense of the 
homeland against possible nuclear atta.ck
"thlnklng the unthinkable," 1n the words of 
former Secretary of Defense James Schlesin
ger-has been a virtual no-no topic of seri
ous polltica.l debate for 15 years. 

But this stark warning from a dovish House 
Armed Services Committee panel signals be
lated change. 

"The panel received truly a.la.rming esti
mates ... about the comparative casualties 
1n the event of nuclear attack 1! the Soviets 
had evacuated their people during the crisis 
period and we were unable to do so: The So
viets would lose about 10¥.l mllllon people; 
the United States would lose about 90 mil
lion people." 

The cha1rman of the three-man panel is 
Democratic Rep. Robert L. Legget1; of Cali
fornia, a moderate dove. Also on the panel 
1s moderate Republican Donald Mitchell of 
New York and one of the moat dov!ah fresh
man Democrats in the House, Rep. Robert 
Carr of Michigan. Their unanimous recom
mendation: that the misery en mllllon Civil 
defense program be increased to •no m.1lllon 
at once. 

Even such an increase would not come close 
to the long-time Soviet spend1ng level on 
civil defense. which the panel estima.ted at 
$1 billion a. year. Before he was tired as De
fense Secretary. Schles1nger was deeply wor
ried over the low level of civil defense pre
paredness 1n this country, !or a. fundamental 
and frightening reason: Soviet ablllty to 
"survive"-and U.S. ablllty not to survive--
a. nuclear exchange With an enemy. 

Soviet surv!valls based on rapid evacuation 
o! the cities, on vast subterranean fallout 
shelters in the evacuated areas and on war 
plants capable of continuing operations after 
a nuclear exchange by virtue of "'hardened" 
sites or geographic dispersal in remote areas. 

Lacking even skeleton programs for these 
"war-survival" measures (often called pas
sive defense). the U.S. could fl.nd itself pro
hibitively out-psyched if deadlock between 
Moscow and Washington became the prelud.e 
to a. possible nuclear exchange. Rather than 
riSk such an exchange !rom a position of 
proven inferiority In terms of the ablllty to 
withsta.nd it, the U.S might be forced to 
yield. 

Indeed, ability to absorb a nuclear attack 
and continue as a nation is regarded by some 
experts as only margtna::.Iy less important 
than possession of rough "equivalence" in 
nuclear striking force. That is why a Soviet 

diplomatic agent-openly and a.bove board
attended all 11 sesslona of the Leggett paneL 
What the U.S. does in civil defense 1s of para-
mount importance to Moscow. · 

The heart of the panel's report warned 
that .. the size and the reach of the Soviet 
etl'ort eoupled with Its aggressive buildup 
of arms, raise profound questions about the 
appropriate defensive counter-actfons to be 
taken by the United States." 

That conclusion fits • totally separate 
warning by former ambassador to the Soviet 
Union Foy D. Kohler, now a. professor at the 
School for Advanced International Study at 
M1a.m1 University; a. hard-line hawk, Kohler, 
who ran the U.S. embassy in Moscow from 
1962 to 1966, states in the foreword to a. just
published book ("War Survival in Soviet 
Strategy," by Dr. Leon Goure, published by 
Miam1 University) : 

"The Soviet Union has stepped up in very 
substantial ways its war-survival program 
since the advent of the detente relationship 
With the U.S. in :May. 1972, and is today 
steadlly increasing its attention and resource 
allocations to the program." 

To Kohler, the essential and dangerous 
dlfference between American and Soviet re
sponse to the terrifying possibility of nuclear 
war 1s that Americans really believe no ex
change w1ll ever occur because neither na
tion w111 r1sk. its own destruction; but the 
Soviets "have never accepted the 'overkill' 
concept or the conoept of 'mutual assured 
destruction' ••• the Soviet emphasis has 
~ather been on survivabll!ty and indeed on 
the possiblllty of victory 1n a. nuclear war." 

With knowledgeable hawks like Schlesinger 
and Kohler and dovish Democrats like Carr 
and Leggett in basic agreement, perhaps the 
time has come when this country will stop 
playing the most dangerous kind of Russian 
roulette with B totally unpredictable future. 

Mr. GARN. Mr. President. the peculiar 
mathematics which has led to the over
kill concept assumes that the entire So
viet population will be collected in great 
density in prime target areas, will be 
held there to await its fate, and will be 
permitted no shelters during or after 
the attack. This hypothesis contradicts 
the strategic planning of the Soviet 
Union :::.nd leaves the United States in a. 
peculhr moral position. 

Soviet mW.tary doctrine, as defined in 
its published material, does not sub
scribe to the concept of overkill. nor does 
it accept the idea that nuclear war would 
result in mutually assured destruction. 
Its civil defense program and its in-depth 
air defenses, are designed to insure both 
Soviet survivability and !Soviet victory 
if war should come. The Soviet's own 
estin.ates sl~ow that the losses it expects 
to sustain from a nuclear war amount, 
at maximum, to 10 million people. 

We may scoff at the Soviet estimates, 
but this misses the cardinal point. If the 
Soviet Union believes it can survive a 
nuclear exchange. then its leaders may 
be willing to accept the risks involved 
in a direct confrontation with the United 
States. Against the Soviet belief that it 
can survive and emerge vicoorious from 
a nuclear exchange, our deeply held be
lief in the overkill concept is a two
edged sword. If in the midst of a major 
crisis, America finally recognized that 
the Soviets were indeed serious in their 
belief, we would have little choice but to 
back down. If, on the otller band, we 
were to persist in our assumption of 
"overkill," v;~ would underestimate the 
willingness of the Soviets to escalate to 
nuclear war. As a result, we might well 
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pursue a course which would lead to a 
nuclear war that the Soviets are pre
pared to survive and we are not. 

I submit that the time has come for 
us to tJ.ke off our blinders, to examine 
realistically the c<J.pabllity of our pres
ent nuclear arsenal. While it is clear 
that we have made nuclear war unthink
able for ourselves, there is serious doubt 
that we have made nuclear war un
thinkable for the Soviet Union. We must 
take whatever measures are necessary to 
insure that nuclear war will be unthink
able not just to one side, but to both 
sides. This, certainly, will reduce the risk 
of future confrontations brought about 
by Soviet adventurism. That risk will be 
further reduced if we in the Congress 
are willing to insist that our Nation 
maintain the conventional strength nec
essary to discourage Soviet initiatives. 

Unless we a1·e willing to do these 
things, I foresee the day when our con
fidence in the emcacy of nuclear over
kill will lead us into a trap from which 
the only escape is retreat. 

INNER CITY RENOVATION 
IN WASHINGTON 

Mr. HATFIELD. Mr. President, the 
crisis of urban housing for the poor is 
a problem of growing intensity in almost 
every American city. Housing experts at 
all levels of government have found low
income housing to be the most unprofit
able and the most unmanageable of all 
their projects. Faced with increasing 
costs, housing officials are now 9:nxious 
to unload and even destroy low-mcome 
housing projects. 

Despite millions of dollars of Federal, 
State, and local funds, housing needs of 
low-income Americans have not been al
leviated, but in fact ascerbated. Literally 
thousands of housing units in our cities 
are vacant due to absentee landlords, 
vandalism, and neglect. The abandon
ment of such housing units not only 
erodes the tax base of our cities, but it 
also contributes to crime, drug abuse, and 
the general deterioration of our urban 
neighborhoods. 

In defiance of this 1·ather bleak outlook 
for urban housing, a. group called "Jubi
lee Housing," located here in the Na
tion's Capital, is in the process of prov
ing housing experts wrong. They are 
proving that low-income housing can be 
provided to the urban poor, and that 
such projects can work. 

Peggy Smeeton Stanton, in the April 
25, 1976, edition of the Washington Post, 
wrote an article called: "llmer City Ren
ovation: It's Hardly a Case of No 
Sweat." This article tells of the mission 
of Jubilee Housing. Jubilee is a mission
not designed for profit--but is intent 
upon providing people with structw·ally 
sound, clean, decent housing. After some 
3 years of work, over 50,000 volunteer 
work-hours, the vision of Jubilee Hous
ing is beginning to shine. The thrust of 
Jubilee Housing is beginning to be felt 
here in Washington and other cities as 
well. 

Mr. President, I commend to my col
leagues' attention the news article by 
Peggy Smeeton Stanton. The story of 

Jubilee Housing needs to be told in every 
American city, for it is a story of hope. 

Mr. President, I ask unanimous con
sent that this newspaper article be 
printed in its entirety in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
INNER CITY RENOVATION; IT'S HARDLY A CASE 

OF NO SWEAT 

(By Peggy Smeeton Stanton) 
Amid the scarred and graffitied ruins of 

Washington's inner city, a. change is taking 
place. It has defied common sense and previ
ous experience, and it raises a serious ques
tion. Is this an answer to Washington's 
housing crisis? 

Bankers denied loans. Insurance companies 
were frankly incredulous. Government ex
perts said it couldn't be done. But in three 
years, more than 1,000 volunteers, donating 
50,000 work-hours totaling $125,000 in "sweat 
equity," have renova"';ed several houses, three 
slum buildings and 140 apartment units. 
Now even the most skeptical observe1·s are 
reassessing their opinions. 

And it all began because 25-year-old Caro
lyn Cresswell spent a sleepless night. 

The daughter of a wealthy real estate de
veloper, brought up in the lush landscapes 
and easy privilege of San Francisco society, 
Cresswell came to Washington to work for 
Sen. Mark Hatfield (R-Ore.) and drifted into 
her father's profession. 

One day a friend asked her to appraise a 
property in near Northeast. 

The th1·ee-story townhouse had four bed
rooms and 16 occupants. A semi-retired car
penter and his housekeeper-wife lived there 
with their four children and their grand
children. Only two :floors were habitable. The 
top :floor had been ravaged by fire. ·Rather 
than repair the gaping hole 1n the roof, the 
landlord merely promised not to raise the 
rent. Tarps and plastic sheeting were the 
only barriers against the rain and snow. The 
walls were a montage of peeling paint and 
falling plaster. Newspapers covered the bro
ken windows. Holes in the :floor bared the 
ground beneath. 

"Don't you have rats?" Cresswell asked 
the grandmother, who was folding clothes 
on the sofa. As if on cue, a giant rodent ap
peared from nowhere and raced across the 
woman's lap. 

That scene replayed itself in Cresswell's 
mind all that night. The next day she related 
the story to fellow parishioners at the 
Church of the Savior, 2025 Massachusetts 
Ave. NW, an innercity mission. "What are 
you going to do about it?" they asked. "I'm 
going to buy it," she said. 

With her small amount of savings and some 
stocks that her parents had given her, she 
went into partnership with her pastor, the 
Rev. Gordon Cosby. "We only had about 
$3,000," Cresswell said, "and most of it was 
borrowed from friends." No lending institu
tion would initial the risks. "These kinds of 
projects never work," bank officials told 
them. But fellow parishioners readily gave 
them long-term, no-interest loans. They 
bought the house for $9,000 and poured $20,-
000 into renovation. Before they knew it, they 
owned three houses on the street, all of which 
they rehabilitated Without raising the rent. 

That was the beginning. 
The group with whom Cresswell had ini

tially shared het· concern set the wheels in 
motion for the establishment of a nonprofit 
corporation: Jubilee Housing. "The church," 
recalls Cresswell, "had talked for years about 
doing something in the Adams-Morgan area 
where nonatfiuent families were being forced 
out of their homes. I was sort of commis
sioned to scout the area for a suitable prop
erty to buy." She targeted the Ritz and the 

Mozart, whose combined units comprised 90 
apartments. "They had experienced a very 
rapid decline," she says. "The kids in the 
neighborhood and the teachers in the 
nearby schools told us the situation in these 
buildings was particularly rough. A lot of 
drug traffic and several murders." 

Jubilee set out to buy the dwellings from 
the owner, H. Grady Gore. 

Despite the condition of the properties, 
Gore, whose daughter Louise was then on 
the threshhold of a gubernatorial campaign 
in Maryland, negotiated for a year and a half 
until he got top dollar. Gore bought the 
buildings for $224,000. Sitting in his office 
next to the Gore family's Jockey Club res
taurant, he fina.lly agreed to sell Cresswell the 
Ritz and the Mozart for $600,000 in cash. 
Cresswell was so anxious to have the apart
ments, she signed the contract on the spot. 
She had no idea where she was going to get 
the money. "You have," she told her friends 
at the Church of the savior," 60 days to pray 
for $600,000." 

James Rouse, the builder of Columbia, Md., 
turned out to be the answer to the prayer. He 
took out a $600,000 mortgage in his name 
and leased the dwellings to Jubilee until 
Jubilee can purchase the property. Then he 
joined the board. "We held our first meet
ings in the front room of the Ritz," Cresswell 
remembers. "Jim Rouse had good cause to 
wonder about his investment. Every meeting 
was interrupted by the arrival of the police 
or the fire trucks. 

The first Saturday we owned the buildings, 
there was a shooting in each one. One person 
died. Sunday morning, Jubilee volunteers 
went in and cleaned up the blood that was 
spilled all down the stairway." 

Nobody had expected it to be easy. Jubilee 
went to the federal government; the group 
went to foundations, but the coffers were 
empty. There was no money for renovation. 
They had no choice but to do the work them
selves. 

In order to keep the cost.s at rock bottom, 
they begged, borrowed and cajoled materials. 
Driving down the street one day. Cosby 
spotted a paint store having a close-out sale. 
"How much will you charge me for every
thing?" he asked the retiring owner. The 
startled proprietor had no idea what to ask. 
"Two hundred dollars," he blurted impulsive
ly, "if you have everything out by tomorrow." 
The next day, a caravan of Jubilee cars pulled 
up and without any concern for colors or 
wallpaper selections, emptied the store of its 
entire inventory. 

"It was chaos at fil•st," a. Jubilee member 
admits. "We just knocked on doors and asked 
where the worst problems were. The first 
apartment took two months. Some places 
were done so badly (by us) that they fell 
apart and we had to do them all over again. 
One day we were so proud. We had finished 
four apartments. Then a pipe burst on the 
top :floor and :flooded apartments in that 
whole tier all the way down to the basement. 
So we had four done that day, and four 
wiped out." 

Janet Colwell, a CBS administrative as
sistant, joined the effort and order eventually 
prevailed, according to Cresswell. "She went 
to every family and cataloged their needs. She 
brought them color samples and wallpaper 
swatches. When the workers arrived, they 
found typed-up instructions and the ma
terials ready and waiting. She would arrive 
at 9 a.m., an hour before the crews. She'd 
get the families up. Sometimes she'd dress 
the children. Some parents would take o.tf 
and we not only had an apartment to reno
vate, but five children to look after. And it 
was Janet who saw to it that they were taken 
care of. I don't know if we ever would have 
accompUshed what we did without her." 

Under Colwell's supervision, the amateur 
workmen sanded fiom·s, scraped walls, re-
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plastered, painted, rewired; with expert help, 
they replaced the risers and tiers tn the ele
vators. David "Dave the Bugma.n" Marsh, 22, 
a. volunteer, exterminated the roaches and 
rats. In two years, all 90 apartments had 
been renovated. 

Out of the restoration program, "mini-in
stit~ tions" grew. Jubilee collected clothing 
and distributed it on a chit basis to resident 
children who helped with the work; a. pre
school was established: There were classes 1n 
ballet, photography and cooking. Ritz-Mozart 
children now run a bakery coop; they ba.ke 
bread and pastries and sell it to the Potter's 
Coffe& House, to the residents and to Jubilee 
volunteers. "They make re lly good stuff," 
Cresswell claims. 

From the seeds of Jubilee's labors at the 
"Ritz-Art" grew the desire to buy another 
property. 

(A second, separate Church of the Savior 
group, Eighth Day Community Inc., has 
bo ghi; an Adams-Morgan apartment house, 
too, but is involved 1n litigation with the 
tenants over the oecupancy. 

.Rev. Tom Nees resigned his pastoral post 
at the a.ffiuent First Church of the Nazarene 
and formed a new congregation around the 
reha.billi;a.tion of the C:resthill apartments 
at 14-30 Belmont St. NW. His :flock numbers 
10. Nees, 38. is soft spoken and wears avla.tor 
glasses. A deep crease pierces his cheek when 
he smiles, which is often. The call to action 
at 1430 was a formidable task. Thirty tons 
of garbage populated by rats and snakes 
rested on the backside of the apartments. 
"There are some Jobs.'' Nees laughs, "that 
can only be done in big groups.'' A group 
of students "did" the 30 tons of garbage. 
"It sounded like a football game out there:• 
he recalled. "I heard them clapping and 
cheering and I wondered what was going on. 
I went out and discovered that what they 
were doing was killing rats. Every time a 
kid would kill a rat. he or she would hold 
it up by the tail to great applause." 

Below the first :floor, a plumbing pipe had 
burst and had not been repaired. "When I 
first walked into that basement," Nees says 
grimly, "there was six inches of raw sewage 
and garbage waist high.'' 

Another problem was security. There were 
no exterior doors to speak of. "People could 
just come in o1f the streets and victim1ze 
the tenants." Hea. vy doors are now in place 
and one of the residents has been employed 
as a security guard. 

In one year, Nees and his volunteer crew 
have ellmlnated all the trash, repaired the 
roof and the boiler, replaced windows, se
cured doors and renovated, 1n a major or 
minor way. '8.11 48 apartments. One-and two
bedroom units With crumbling plaster 
shredded floors and scorched and sooty walls 
have been transformed into clean, resur
faced, reflnished and brightly painted 
.. homes ... 

In the end, it is a resident who tells 
the best story. Sheilah Royster is the resi
dent manager of the Crestwell apartments 
~d worked for the preVious landlord. "I've 
been here five years," she says. "'The time 
that I moved here, there was trash every
where, in the halls, in the stairwells, in the 
basement. There was a janit-or service, but it 

as inadequate 'til a year ago. Before we 
could even move Into our apartment, my 
husband had to do all the plastering and 
painting and the carpentry work just to 
make It 11 veable for us to move in." 

She is frank to admit that the tenants 
were highly skeptical of the new owners. 
They had had years of broken promises. 
They were expecting more. 

Today, she says, "The attitude has changed 
dramatically. April 15, 1975, we had the rib
bon cutting and they've been working ever 
since. Just a. constant thing of Improving 
everyone's apartment and helping everyone 
insofar as personal p.roblems are concerned 
.. . all the doubts and fears have been put 
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aside. Everyone has pitched in and h~lped. 
Someone said to me. we never knew you 
had to scrape the walls be!Oi"e you put the 
paint .on. They were so used to someone 
com.1.tig in and slapping paint on the walls 
and th&t was the end of it. A fever just de
veloped through the entire building. 

"Before," she adds, "lt was just a cycle, a 
first of the month cycle." When a renter 
with a. broken faucet or a faulty radiator 
came to her, "rd say, I'll talk to the agent, 
and nothing would happen. Now that 
Jubilee is here, if someone comes and tells 
me their commode is stopped up, I can have 
it fixed almost immediately, because the 
ma.ter1als are here and the help is here. This 
has changed my U!e altogether. I almost feel 
uncha-ined. Now I can be a woman of my 
word. No more hiding behind the door." 

NUCLEAR ARMS 
Mr. BUCKLEY. Mr. President, since 

Congress ratified the Strategic Arms 
Limitation Accords in 1972, e have wit
nessed the repeated failure of the Soviet 
Union to comply with the terms of those 
agreements as defined in associated 
agreed understandings and in unilateral 
interpretations by the United States 
prior to their ratification. 

The Soviet Union has conducted an 
18-month test program that could up
grade its SA-5 surface-to-air missile 
antiaircraft system into an antiballistic 
missile sys~ a program undertaken 
covertly before congressional protest 
caused the Soviet Union to desist. Never
theless, it is entirely possible that, as a 
result of this breach of the ABM treaty, 
the Soviet Union could now possess a 
1,000 launcher antiballistic missile sys
tem already in place. The Soviet Union 
has also attempted to frustrate· the 
United States technical means of velify
ing Soviet compliance by attempts to 
camou::flage its military research and de
velopment facilities as well as its con
struction of ICBM's and submarines. 
This morning, on the radio, I heard a 
report that the Soviets have violated still 
another provision of the Accords by 
launching ballistic missile launching 
submarines without dismantling the 
land-based ICBM's they are to replace. 

I have just learned, Mr. President, of 
still another possible violation that could 
be of profound importance. During the 
SALT ratification debate in 1972, we 
were specifically assured that the Soviet 
Union would not be allowed, under the 
terms of the Interim Agreement, to de
ploy a land-mobile ICBM-and that if 
it did, the United States would consider 
such deployment a violation of the ac
cords. The significance of this matter 
derives from the fact that it is exceed
ingly difficult to monitor the deployment 
of a mobile ICBM because ot the ease 
with which it can be hidden. 

For the past several months I have 
been following reports on the R. & D. pro
gram of the most recent Soviet £trategic 
missile, the SS-20, which was originally 
believed to have only an intermediate 
range. However, recent assessments in
dicate that this missile may have inter
continental ca.pabili ties. 

Because the BS-20 is a land-mobile 
sys~ and because the most recent U .a. 
intelligence estimates suggest that it may 
have a range capable of hitting targets in 

the continental United States, we are 
faced with what may be a significant vio
lation of the 1.972 accords, as understood 
by the Congress. 

This new development points out, once 
again, the magnitude of the military 
threat which faces the United States, a 
threat which is a direct consequence of 
the aggressive R. & D. and procurement 
programs being pursued by the Soviet 
Union. 

The only program now underway that 
can augment the U.S. strategic nuclear 
capabilities is the deployment of the Min
uteman m ICBM's. It is the only strate
gic weapon delivery system that we are 
cUITently producing. 

The administration has appealed to
Congress to fund continuation of the 
Minuteman m production so that we 
may be able to deploy improved ICBM's 
that will, in part, offset the growth in the 
Soviet Union's strategic capabilities. 

It fs unthinkable that the Congress 
should do other than fully fund the pro
gram proposed by the administration and 
supported by the Armed Services Com
mittee; a program that will keep the 
Minuteman m in production. 

We wm not have another ICBM avail
able untn the 1980's when the M-X will 
be completed. In the interim we must be 
prepared to- improve our ICBM capabil
ity so that our security interests, with 
respect to maintaining strategic balance 
and deterring Soviet nuclear black:maii' 
fs fully maintained. ' 

THE GREENING OF VOCATIONAL 
EDUCATION 

Mr. JAVITS. Mr. President. Marvin J. 
Feldman, who serves as president of the 
Fashion Institute of Technology which 
is located in New York City, recently 
addressed the joint meeting of the Na
tional and State Advisory Councils on 
Vocational Education. Mr. Feldman has 
distinguished himself for many years 
as an active and eloquent spokesman for 
vocational education. I have found Presi
dent Feldman's address particularly 
worthwhile, and believe it deserves the 
attention of all those interested in the 
contributions of career and vocational 
education to our citizens and American 
education. 

The idea of relating the world of edu
cation and the world of work has been 
an important part of American society 
since our country's founding. In recent 
years. the need to relate education and 
work more e1fectively has been refiected 
all too clearly in the levels of unem
ployment and underemployment that 
have affected so many millions of our 
citizens. 

Mr. Feldman·s address responds to the 
critics of vocational education and 
emphasizes the successful emergence of 
career-oriented education. I commend 
Mr. Feldman for the spirit of his ad·· 
dress, and the challenge it sets forth. 

Mr. President, I ask unanimous con
sent that the address be printed in the 
RECORD. 

There being no objection, the address 
was ordered to be printed in the RECORD, 

follows: 
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THE GREENING OF VOCATIONAL EDUCATION 

(By Marvin J. Feldman) 
Last fall, no less highbrow a publication 

than the Harvard Educational Review, two 
profe sors-W. Norton Grubb of Berkeley 
and Martin Lazerson of the University of 
British Columbia--fired a thunderous broad
side at career education and vocational edu
cat ion. 

It wa a shot heard round the educational 
wor ld. While vocational educators seethed 
a nd p ut tered, the Washington Post and the 
New York Times applauded. The article was 
a widely quoted as any I can remember. At 
the very time when work-related education 
was finally ascendant in the public conscious
ness. t he article was cited as evidence that 
the vocat ional emphasis in education was 
illicit and ineffective. 

I k now most of you have encountered the 
Grubb-Lazerson article. I want to use it as 
a point of departure for a couple of assertions 
of my own. The article is essentially wrong, 
but it is wrong in a useful way. The authors 
and the reaction to their work exposed a cou
ple of dangerous weaknesses in vocational 
education. 

These weaknesses are not the ones Grubb 
tmd Lazerson meant to expose or thought 
t11ey were exposing. In fact, I expect they are 
puzzled by the uses to which their piece is 
being put. 

Grubb and Lazerson make a point which 
falls far outside the mainstream of the de
bat e about the place of work-related edu
cation in the larger scheme of American life. 
Tiley are not so much upset by what work
relat ed education does, but by what they 
believe it fails to do. 

They are principally troubled because ca
l'eer education and vocational education have 
failed to set right certain "crimes committed 
by t he economic structure." 

Now for one thing, this is not the language 
of scholarship; it is the language of the 
soap-box. For another, the authors have 
trouble with the relationship between career 
education and vocational education consider
ing the former the successor to the latter. 
But, leaVing these problexns aside, the au
thors describe the "crimes" which career 
education fails to correct as follows: 

"Capitalism is an economic system in 
which capital is central. As part of the drive 
for profits ... managers in an economic 
system like ours endlessly divide, simplify 
and eliminate jobs. This results in a constant 
status of underemployment for most work
ers." Needless to say, this indictment of the 
market economy is not new. Marx wrote in 
Da.s Kapital over a century ago: 

"In manufacture, the enrichment of . . • 
capit al, is dependent upon the impoverish
ment of the workers." And, in another place, 

"Manufacture transfonns the worker into 
a cripple, a monster, by forcing him to de
velop some highly specialized dexterity at 
the cost of a world of productive impulses 
and faculties . • ." 

In short, Grubb and Lazerson assert that 
what are most commonly called Marxian so
cial ideals are not best achieved by career 
or vocational education. Or, even, that work
related education interferes with the realiza
t ion of these ideals-that, like religion, it 
is a. kind of "opiate" of the working class. 

And in this assertion, of course, the au
t hors are absolutely right. The concept of 
career education, and the practice of voca
tional education have not contributed to the 
overthrow of the capitalist economic order. 
This was not an oversight. This has never, 
to my knowledge, been our intention. 

The editor's summary puts the matter suc
cinc tly. "Grubb and Lazerson conclude that 
the ills career education proposes to solve 
... are intrinsic to our economic system." 

The point is, of course, that we propose to 
solve an entirely different Ul-the depend
ency-creating lack of skills to mnke a living. 

We don't believe people are enslaved when 
they learn skills. We believe they are en· 
slaved when they have no skills. Nor do most 
of us believe that a tendency to "cripple" 
wage earners is "intrinsic" to our econoxnlc 
system. We do not advocate work-related 
education as a way to correct this imaginary 
tendency. 

A recent book by Samuel Bowles and Her
bert Gintis titled Schooling in Capitalist 
America. broadened the indictment. "Since 
its inception," they write, "the public school 
has been seen as a method of disciplining 
children in the interest of producing a prop
erly subordinate adult population." 

In short, schooling is designed to produce 
a. docile work force for the capitalist. 

Now it is true that both schools and work 
places have only slowly been freeing them
selves from the ancient supposition that 
hierarchical organization and repressive dis
cipline were the best way to get results from 
people. But to call this coincidence a con
spiracy is fanciful. It was the simple result 
of an error common to both schooling and 
business management. As Christopher Jencks 
points out, schools where hierarchical and 
repressive when wage labor was practically 
unknown, when most white citizens were 
self -employed. 

Where it seexns fair to ask, are Grubb and 
Lazerson's ideals achieved? Where is the 
model? It is, we find in a. footnote, in Com
munist China where work and school are 
"logically" integrated. There, "the produc
tion of goods and food is meaningful." But 
in the t:"'nited States where goods are pro
duced "for the profit of the few," the integra
tion, presumably, is not logical. "A strong 
sense of community and purpose also serves 
to animate work among the Chinese people," 
while in the United States "almost all jobs 
are motivated by external reward-primarily 
wages, and secondarily status and power." 

Now these authors seem to know more 
about the Chinese experience than the rest 
of us. In my opinion, the carefully con
trolled evidence that has reached us so far 
does not support any generalization. There 
is the much longer, somewhat more accessible 
Soviet experience but it does not, on the 
whole, invite emulation. 

The dialectical extravagance of Grubb and 
La.zerson is out of place in a serious discus
sion of the goals and achievements of career 
and vocational educators. The authors, of 
course, are entitled to believe what they 
want to. The market system is far from per
fect; but, the Marxian forecast notwith
standing, there is simply no evidence that it 
has in practice offered progressively less 
satisfying work to fewer and fewer people. 

Many educators, including vocational edu
cators, see the need for enormous improve
ments in workplaces, and are often among 
the severest critics of the inhuman use 
of human beings by organizations of all 
sorts. But few would agree that there is an 
inherent, inexorable tendency toward such 
abuses under capitalism so that the only 
durable remedy is some elemental sys
temic change. 

Thus the principal assertion of Grubb 
and Lazerson is not arguable. Marxian so
cial ideals are not, as they say, best achieved 
by career or vocational education. 

But many of the assertions the authors 
make in support of this major contention 
are uninformed or wrong-headed or both, 
and have contributed to a misunderstanding 
of the goals and practices of vocational edu
cation, and this is what has disturbed mem
bers of NACVE. 

The authors imply, for example, that ca
reer education comprises a monolithic posi
tion which can be readily and rigidly char
acterized. The fact is that career education 
has never spoken with a single voice. Yet 
Grubb and Lazerson not only assert that it 
does, but attribute to it an elaborate set 

i 

of intentions and attitudes. To begin a 
sentence With "Career educators believe ... " 
is already to mistake the character of the 
career education "movement." 

What are some of the attitudes the au
thors attribute to career educator ? Here are 
a few: 

That "they have been aggressive in refus
ing to define career education precisely." 

That they "call for a dramatic re-or ient a
tion of the entire educational system .. . so 
that all phases of the Cl.U'l'iculum would be 
job-oriented." 

That they "st ress that too many pupils 
unnecessarily go on to college." 

That they "see retraining as distinct ly 
subordinate to the reform of elementary and 
secondary education." 

That they believe "schools make work into 
an abstract concept." 

That they "place great faith in t he moral 
benefits of work." 

That they "claim all work can have equal 
dignity and meaning." 

That they assume "jobs are both increas
ing in technicaJ. sophistication and requiring 
less education." 

Some educators may share some of these 
beliefs; a. few may hold all of them. But the 
authors present no evidence, except a few 
quotations from a handful of sources, to sup
port their contention that "career educa
tors" a.s a whole rally •round this elaborate 
rationale. 

Grubb and Lazerson assert without evi
dence t hat "career educators have gone to 
great lengths to diSSociate career education 
from traditional vocational education." Their 
purpose, apparently, is to set the stage for a 
synthetic conspiracy not unlike the stage
managed rape in The Fantasticks. I am not 
aware that anyone has gone to any length 
at all to dissociate career from vocational 
education. Everyone I know acknowledges 
their unmistakable philosophical connected
ness. 

We are treated to a fanciful interpretation 
of the origins of vocational education. It was, 
the authors tell us, "part of a. movement b y 
the educational system to embrace the goals, 
structure, and methods of corporate capital
ism." This is simply sllly. 

Vocational education, they say, has failed. 
"In terxns of status, income, job mob111ty, 
unemployment, and job satisfaction, voca
tionally trained students did no better and 
often did worse than students in academic 
prograxns." This is demonstrably untrue. 

The article throughout is factually under
nourished. The authors present thunderous 
generalizations without evidence. ''Most 
work," they say flatly, "is boring." "The deg
radation of work," they assert, "has been 
continuous." 

This is not the American reality-not near
ly. Our economic system (really it is a non
system) has provided an ever-expanding 
number of jobs. Real wages have risen dra
matically. 85 % of the cash flow generated by 
business is paid in wages. Hours are shorter. 
The four-day week, once a pipe-dream, has 
become a realit y for many workers, the three
day week for some. Work places are safer 
and cleaner. Machinery has eliminated the 
most back-breaking and repetitive tasks and 
is continuing to do so. And the humaniza
tion of work-places is gathering new mo
mentum. A new book, The Futm·e of the 
Workplace, catalogs_ this growing phenome
non. 

This is not to say that everything is swell. 
Of course it isn't . But the contention that 
American workers are being progressively 
and inexorably degraded, exploited and de
humanized, is not to be taken seriously. 

When Gallup asks people, "Is your work 
satisfying?", 80%-90 % consistent ly say 
"Yes." 

The famous Work in America report to 
the Secretary of Health, Education, and Wel
fare in 1972 report ed t hat 80 % of all Ameri-



May 25, 1976 CONGRESSIONAL RECORD- SENATE 15277 
can workers say they would keep on working 
even if they inherited money and didn't have 
to. 

But what is most remarkable about the 
article is the confusion it created in the 
ranks of both career and vocational educa
tors. Many felt abused and defenseless. 

We are not guilty of the particular sins 
of which these particular authors accused us, 
but many of us weren't sure at first whether 
we were or not. Whenever our legitimacy is 
challenged, we are angry and disarmed. 
" Whom the gods would destroy, they first 
make mad." 

The attack exposed a serious vulnerability. 
we have no systematic rationale. We have 
no solid sense of identity and purpose. We 
do not always have a sure sense of our rela
tionship to the other necessary aspects of 
education. And if there is a national policy 
toward vocational education, I would like 
somebody to tell me what it is. 

Our rationale has too often been simplistic 
and superficial. We have be•n inner-di
rected. We have talked to ourselves. We have 
been sitting in the back of the bus, seeth
ing and grumbling. We have been evange
lists-too often depending more on emotional 
appeals than on reason. 

Some of us in vocational education have 
complained for years that the world sees us 
as a subordinate second to liberal education. 
I certainly have. 

Some of us wallow in the knowledge that 
we are maligned and misunderstood. I cer
tainly do. 

But lately I have been thinking that 
perhaps we have invited these demeaning 
characterizations because we ourselves have 
a limited vision of vocational education. I 
think we have misunderstood ourselves. 
Vocational education has a soggy sense of 
identity and is desperately in need of con
sciousness raising. 

We in vocational education need our own 
liberation movement, and the first step is 
to liberate ourselves from a limiting defini
tion of what we are and what we can do. 

If a person thinks in his heart that he 
is second rate, he is trapped by that defini
tion, as surely as if he were. He will be second 
rate. He cannot go beyond it. 

I see signs that vocational education is 
suffering from a serious identity crisis. 
Things vocational educators have said for 
years are becoming the new universals. 

We have a great and growing role to play 
in modern society. But we are not responding 
fully. We have accepted the submissive, sub
ordinate role so long we have grown com
fortable in it. We have been riding in the 
back of the bus so long we have grown com
fortable there. We have become the Uncle 
Toms of the educational establishment. The 
world has at last taken a different view of us. 
Now we must take a different view of oux
selves. 

A wise man once pointed out that the spe
cialist's most common error was to stretch 
the relevance of his specialty beyond its nat
ural limits. We have, in our desperation for 
support and attention, too often implied that 
vocational education would solve all the 
problems of the world-from ingrown we
nails to peace of soul. 

Vocational education has clearly outgrown 
its original rationale and achieved a new ma
t'luity. It needs a mature rationale to match. 

We have been proudly "practical," forget
ting that this practicality has a rationale 
with roots in Aristotle. 

Academic educators speak of liberal arts 
as if a vocational emphasis were somehow 
illiberal. Vocational education is liberating. 
It liberates fro.l_ll an enslaving limitation
dependence on degrading toll. Many of the 
most stirring and permanent works of art 
are the work of anonymous craftsmen. Ar
t isans extend the range oi choice, enlarge the 
human experience. 

We are told that the liberal arts liberate 
the artisan from the narrowness of his spe
cial sklll. That is true. It is also true that 
liberal arts are lifeless without practical ex
pression and thus the practical arts are 
equally essential to the civllizing process. 

The Grubb-Lazerson article seems to un
derline another necessity-the need to culti
vate a wider audience. We have traditionally 
spoken almost exclusively to the consumers 
of vocational education. That will forever 
be our first, favored constituency. That is 
the source of our particular strength. 

But we have clearly neglected other con
stituencies. We have, perhaps because of a 
sense of inferiority, neglected the academic 
community. 

In 1968, NACVE mounted a campaign to 
change the attitudes of parents and students 
toward vocational education. That effort was 
a. success. Vocational education isn't per
ceived as a program for somebody else's kids 
anymore. In my state-New York-half the 
students in secondary schools and community 
colleges are enrolled in vocational education. 
Nationally our enrollment now exceeds 13 
million. The nation now spends $3 billion a 
year for vocational education. 

We've achieved many of the goals we 
dreamed about in the Fifties. Vocational edu
cation is becoming the dominant mode of 
education in America. 

This new status brings problems and re
sponsibilities of a new and unfamiliar order. 

We need a new outreach to the nation's 
thought leaders. We need a new rationale, 
solidly rooted in sound scholarship. We need 
a coherent national policy. 

The Bicentennial Conference in Minneap
olis this Fall can be a crucial first step toward 
these new imperatives. I hope its planners 
will give it maximum depth and that all of 
us in vocational education will give it our 
full support. 

And I think we should, at least in private, 
thank God for scholars like Grubb and Lazer• 
son who take vocational education seriously 
enough to criticize it extensively. We can 
only profit from such attention. 

Thank you. 

DAVID LUKE HOPKINS 
Mr. MATHIAS. Mr. President, David 

Luke Hopkins proved the rule that a man 
does not have to hold public office in 
order to be a public servant. In a lifetime 
of deep personal interest in his commu
nity he touched the lives of more people 
than many who bear official titles and 
carry public responsibility. His concern 
for the Nation was expressed in his 
strong support for a number of our more 
essential institutions. He understood that 
intellectual and moral strength are the 
bulwarks of genuine national security 
and he acted upon this principle through 
his support for higher education and for 
the church. 

At his funeral in the Church of the 
Redeemer in Baltimore, one of the hymns 
sung, "Fight the Good Fight," included 
the appropriate line-"Lay hold on life, 
and it shall be thy joy and crown 
eternally." 

That is just what Luke Hopkins did 
and no better words could have been 
chosen to describe him. 

In all his efforts he had the encourage
ment and help of a wonderful family to 
whom he was devoted. Mrs. Hopkins and 
their children, C. A. Porter Hopkins, 
David L. Hopkins, Jr., Mrs. Charles A. 
Borda and Mrs. Charles H. Mellon III 
have been an example for the rest of us 

in the affection that bound them together 
and the way they could attack problems 
as a family team. While Luke Hopkins 
will be sorely missed in many places, he 
will be represented by a family that will 
carry on the tradition of individual re
sponsibility for public affairs that he has 
left them. The Washington Post pub
lished an Associated Press report on Mr. 
Hopkins' death on May 18 and the Balti
more Sun published an editorial tribute 
to one of that community's most out
standing citizens. I ask unanimous con
sent that these items be printed in the 
RECORD. 

There being no objection, the items 
were ordered to be printed in the REc
ORD, as follows: 
[From the Washington Post, May 18, 1976] 
MD. BANKER D. LUXE HOPKINS, PRESIDEN

TIAL MEDAL WINNER 
BALTIMORE, May 17.-D. Luke Hopkins, 77, 

banker, Johns Hopkins University trustee 
and winner of the Presidential Medal for 
Merit, died yesterday at the Greater Balti
more Medical Center following an appar
ent heart attack. 

Mr. Hopkins, a Baltimore native who 
served as chairman of the board of Maryland 
National Bank from 1964 to 1966, had re
mained a member of the board until last 
year. He also had served as chairman of the 
finance and trust committees of the bank. 

He became a trustee of the Johns Hopkins 
University in 1933. His work with the uni
versity's Applied Physics Laboratory during 
World War ll won him the Presidential 
Medal in 1946, and a building bearing his 
name was dedicated at the laboratory last 
month. 

Mr. Hopkins also served in 1952 and 1953 
as an assistant secretary general of the North 
Atlantic Treaty Organization, and was a 
member of the Atomic Energy Commission 
Security Survey Panel from 1950 until 1952. 

A member of the Maryland Port Authority 
from 1956 t.o 1964, he served as its vice chair
man for a time and was named to the Per
manent International Association of Navi
gational Congresses. 

Mr. Hopkins, the father Qf state Sen. C. A. 
Porter Hopkins (R-Baltimore County), was 
educated at the Jefferson and Marston 
schools and graduated from Princeton Uni
versity in 1921. 

Mr. Hopkins served as director and mem
ber of the executive committees of the Ches
apeake & Potomac Telephone Co. of Mary
land, the Fidelity and Deposit Co. of Mai'Y
land, the Savings Bank of Baltimore and the 
West Virginia Pulp and Paper Co. 

He also served on the boards of the Johns 
Hopkins Hospital, the Ha-rriett Lane Home 
for Invalid Children and the Evergreen House 
Foundation and was chairman of the board 
of the Walters Art Gallery here from 1963 to 
1971. He also was a member of the board 
and chairman of the Greater Baltimore 
Medical Center. 

Mr. Hopkins is survived by his wife, the 
former Katherine Disston; two sons, Sen. 
Hopkins and David L. Hopkins Jr. of Mount 
Kisco, N.Y.; two daughters, Mrs. Charles A. 
Borda of Wayne, Pa., and Mrs. Charles H. 
Mellon III of Fair Hills, N.J.; a sister, Mrs. 
F. Barton Harvey af Ruxton, Md., and 16 
grandchildren. 

[From the Baltimore Sun, May 18, 1976] 
D. LUKE HOPKINS 

Shortly before his death this week at the 
age of 77, D. Luke Hopkins was ·present at 
the dedication of a building named in his 
honor at the Johns Hopkins University Ap
plied Physics Laboratory. The ceremony haEl 
a dual significance. It was a tribute to Mr. 
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Hopkin's wartime work in the development 
of the proximlty fuse, a breakthrough device 
that helped. shorten the war. It was also a 
tribute to his continuous service as a Hopkins 
University trustee since 1933. Endurance and 
an extraordinarily wide range of endeavor 
were characteristics of this Baltimorean. 

A banker wise 1n the ways of business and 
a civic leader acutely conscious ot his obli
gations to the community, Mr. Hopkins was 
a member of boards governing such diverse 
institutions as the Maryland National Bank 
and the Family Welfare Association, the 
Walters Art Gallery and the Greater Balti
more Medical Center. Yet he was never a 
"boaTd sitter" and always a "board work
er"-someone ready to take on the onerous 
chore of fund-raising or overseeing a new 
project. While most persons would have been 
driven frantic with a fraction of Mr. Hop
kin's activities, he was an exceptionally calm 
and well-ordered. man. One wartime associate 
recalled. fondly that he could ''make an im
possible job seem easy." 

Mr. Hopkins was never a seeker of pub
licity, and got very little. If responsibility 
came to him, it was because of his obvious 
capacity to perform well. Thus, 1n 1952, he 
became assistant secretary general of NATO, 
an impressive post by any light. Yet after a 
suitable hitch Mr. Hopkins was happy to 
come home where he felt there was more to 
do. Maryland and many of its institutions 
were fortunate that he did. 

CLEAN AIR AMENDMENTS OF 1976 

Mr. McCLURE. Mr. President, the Sen
ate will turn to consideration of the 
Clean Air Amendments of 1976 sometime 
in early June. During the past several 
weeks substantial concern has been gen
erated over the "significant deteriora
tion" provision contained in S. 3219 as 
reported from the Senate Public Works 
Committee. 

On Friday, May 21, Senator HOWARD 
BAKER, ranking minority member of that 
committee, summed up what I think is 
the concern of all of us who worked to 
develop this provision about the informa
tion that is circulating regarding its 
potential impact. 

I think his statement helps to clarify 
our intent in the drafting of this provi
sion and I ask unanimous consent that 
Senator BAKER's statement before the 
Aluminum Association be printed in the 
RECORD. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follOWS: 

STATEMENT OF SENATOR HOWARD BAKER 

I want to applaud the recently announced 
campaign of the Aluminum Association to 
establish an effective communications pro
gram to inform government about the Alumi
num industry. There are several legislative 
proposals evolving in Congrec:..s which will 
have an important impact upon your in
dustries and upon which your association 
can have a major impact. 

It is always of great concern to me that 
Congress obtain sufficient information and 
background from industry regarding the 
potential economic impa~ts of our actions 
in order that we may accurately and intel
ligently assess their effect. This is especially 
true in the area of environmental policy. 

By the same token if Cong1·ess is to be 
responsive to the industrial sector it is im
perative that the actions of Congress also be 
accurately conveyed to industrial representa
tives. 

This 1s a matter of serious cm·rent con·
cern to me in view of reaction to the clean 

air legislation recently 1·eported by the Sen
ate Public Works Committtee and the House 
Interstate and Foreign Commerce Commit
tee-especially the significant deterioration 
provisions of these bills. 

I want to speak to you regarding my ob
servations on significant deterioration-not 
only because it is a major environmental 
policy of tremendous potential importance 
to your industry, but because it is a signif
icant case study on the subject of industry· 
government communication. 

For background: In 1972 the Supreme 
Court affirmed. the judicial interpretation 
of an ambiguous policy statement 1n the 
Clean Air Mt and created the concept of 
significant deterioration. The Court's de
cision set in motion regulatory machinery at 
EPA and the situation has been 1n litiga
tion and confusion ever since. 

In frustration environmentalists, industry 
and public officials turned to Congress de
manding clarification of the situation. 

Congressional consideration of the issue 
began, as it should, with a thorough review 
of the philosophy underlying the policy. In 
drafting the air pollution strategy of the 
1970 Act, Congress had given careful con
sideration to the need for cleaning up dirty 
areas, but development of a policy for pro
tection of the vast clean air regions of the 
nation was largely overlooked. 

Early 1n the debate last year the Senate 
Committee decided unanimously that such 
a strategy was unacceptable. It certainly was 
not and is not the intent of Congress 1n 
specifying national standards which iden
tify potentially dangerous air quality con
ditions to make those levels the targets or 
goals for pollution control efforts in the 
nation's clean air areas. 

Having made this decision the hard work 
of developing a workable strategy for pro
tecting clean air areas began. 

The Senate Committee and its environ
mental subcommittee held 45 markup ses
sions on proposed Clean Air Act Amend
ments during this and the previous session 
of Congress. Many of these were spent in 
discussion and revision of the signlfl.cant 
deterioration provision. These discussions 
utilized background developed in hearings 
held on the issue in each session of Congress 
from 1972 to 1975. 

Amazingly notwithstanding this careful 
study, it is suggested that we postpone 
enactment of a clear significant deteriora
tion strategy and study the matter further. 
And the Moss Amendment, which makes 
this proposal, has apparently gained some 
support among major industrial groups in
cluded under the coverage of the bill's 
program. 

I! the Moss Amendment passes two things 
will most certainly happen which should be 
of substantial concern to all industry. The 
court-ordered EPA regulations will remain 
in effect, and litigation pending against 
those regulations will continue to cloud long 
range prospects regarding the construction 
of major industrial facilities for years. 

But. gentlemen, I am dismayed at the op
position to the Committee's bill for a further 
reason. There has been substantial confu
sion over the proposal and much of the 
criticism I have read and heard miscon
strues its effect. The import of the criticism 
is that the members of the Committee have 
given little regard to the economic and 
energy impllcations o! their action. That 
is totally inaccurate. 

Lot me briefly tell you what the bill does 
and does not do-especially in reference to 
the EPA regulations which the Moss Amend
ment would leave 1n effect. 

All of the proposals advanced. so far in
eluding the Senate bill contain a provision 
Ior stringent protection of certain areas such 
as national parks, which are designated Class 
I areas. 

EPA's regulations provide that any fed
eral area can be designated a Class I area at 
the sole discretion of the Federal Land Man
ager in Washington. Early proposals offered 
in our Committee would have designated 
almost every imaginable national area a Class 
I area-parks, wildlife refuges, recreation 
areas, monuments, even meandering scenic 
rivers and seashores. 

The Committee bill specifically limits Class 
I to certain major parks and wilderness areas. 
The total land area included under the Sen
ate provision comprises slightly more than 
1 % of the United States and no federal land 
may be redesignated Class I unless the State 
government concurs. 

There has been a great deal of concern 
about so-called buffer zones around these 
Class I areas. These buffer zones are the 
radius around Class I areas in which con
struction of major facillties will be predict
ably curtailed because of the application of 
arbitrary pollution limitations within the 
area. 

EPA's regulations and the subcommittee 
bill both provided for these buffer zones. 

The Committee bill rejected these arbitrary 
limitations and bases protection of parks 
upon a specific finding that emissions will 
cause actual harm to the values for which 
the area was established on a case by case 
basis. 

Additionally, the Committee proposal 
would turn the EPA permit program over 
to the States with specific direction that 
economic and energy impacts be given ap
propriate consideration 1n the development 
of technological requirements. 

state control, flexibility and clarity of ap
plication are the hallmarks of the Commit
tee's effort on significant deterioration. The 
Committee carefully and I believe skillfully 
redrafted the provision to assure that while 
it provides real protection to clean air areas 
it allows for realistic industrial growth. And 
the Committee provided for continuing re
view of the program to assure that appro
priate "mid-course corrections" can and will 
be made to assure that our significant de
terioration mechanism accurately tracks this 
goal. 

I am convinced that the confusion over 
significant deterioration will be resolved and 
a rational, workable strategy enacted. 

But the problem of coordinating Congres
sional environmental activities with indus
trial interests remains. 

Over the past several years both govern
ment and industry have gained. valuable ex
perience under the first generation of en
vironmental programs. That experience has 
often indicated the need for "mid-com·se 
corrections." 

Unfortunately our knowledge of environ
mental issues has gotten ahead of our ability 
to coordinate and communicate that infor
mation in the legislative process-as is evi
dent from the experience with significant 
deterioration. 

I am encom·aged that organizations like 
the Aluminum Association have begun an 
earnest effort to mobilize the mechanism for 
presenting industry's case to Congress. 

I would leave you with two thoughts which 
I hope will be helpful in this effort: 

First, many, I believe a majority, in Con
gress are determined to focus our environ
mental programs on rational goals consistent 
with economic and energy realities. But make 
no mistake, the environment remains a real 
and vital issue across the nation. 

Second, among the members most instru
mental in drafting environmental legislation 
there is a fervent desire for objective, knowl
edgeable input on environmental programs 
and issues. Much of the effort in drafting 
environmental legislation has been spent in 
interpretation of overstated or biased. in
formation. The organization that establishes 
the competence to understand environmental 
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programs and the restraint to speak forth
rightly on environmental issues will find an 
eagerly receptive ear in Congress and can 
play a significant role in evolving the sec
ond generation of major environmental laws. 

THE B-1 BOMBER 

Mr. GOLDWATER. Mr. President, the 
Senator from Wisconsin (Mr. PaoXMIRE) 
has made his sixth and last statement on 
the B-1 and I answered him last week. 
Since that time the Department of the 
Air Force from the Office of the Secre
tary has also prepared an answer cover
ing the points the Senator was trying 
to make. I ask unanimous consent that 
this rebuttal be printed in the RECORD. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

DEPARTMENT OF THE Am FORCE, 
Washington, D.C., May 24, 1976. 

Hon. WrLLIAM PROXMmE, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR PROXMIRE: With your sixth 
B-1 speech, your arguments against the B-1 
have come full cycle. Your latest presenta-

SENATOR PROXMDU!: 

tion was little more than a summary of ear
lier assertions and criticisms which we have 
repeatedly answered. Therefore, in my re
sponse to the last in your announced series 
of six speeches, I would like to close out the 
discussion by returning to the two central 
issues which have been the master threads 
of your critique: cost and capability. 

Throughout our exchange, I have consist
ently emphasized the need for accuracy, 
proper context, and comparable bases when 
discussing system costs. The Air Force has 
never claimed that the B-1 was inexpensive. 
What we have claimed is that the B-1 is an 
essential system providing a premium ca
pabilit y with far greater cost effectiveness 
than any other alternative. The development 
program has been well managed, life cycle 
costs will be much less than for the B -52 
fleet, and even during peak procurement 
years, the B-1 program will account for less 
than 2% of the defense budget. We consider 
this an eminently reasonable invest ment for 
modernizing that component of our Triad 
which accounts for the delivery capability 
of half our megatonnage. 

Your counter-arguments have repeatedly 
inflated the true B-1 cost by burdening the 
analysis with imaginary requirements such 
as a new fleet of strategic tankers. Moreover, 
your case for various alternatives generally 

compares B-1 costs, calculated with inflation 
compo\mded out into the 1980s, with dated, 
unsupported, and highly optimistic estimates 
which ignore future inflation. 

Even with such a misleading cost meth
odology, your case still remains unconvinc
ing because your nominal alternatives simply 
cannot adequately perform the critical mis
sion for which the B-1 was optimized. As the 
Joint Stl·ategic Bomber study established and 
your colleagues on the Senate Armed Services 
Committee recently confirmed, " ... the B-1 
will accomplish the required mission in a 
manner superior to any of the proposed al
ternatives. In fact, the B-1 Will be a capable 
system against targets that cannot be suc
cessfully att acked with proposed alt erna
tives." 

In the final analysis, these considerat ions 
of cost effectiveness and mission capabilit y 
must be the pivotal issues for decisions on 
ou.r strat egic forces. I have welcomed the 
opportunity to express for the record t he 
Department of Defense's logic and rationale 
for the B-1. I am confident that your col
leagues in both Houses of Congress will con
sider the merits or! our respective positions 
and register a consensus which will support 
the security interests of our nation. 

Sincerely, 
THOMAS c. REED. 

FACT 

At a time when there is a national debate about defense pro
grams there should be a di1ferent method of JUdging relative need. 
Each program should be measured against competing programs 
from the other services. Only with this type of internal compe
tition will the most efficient alternatives be selected. 

We agree With Senator Proxmire that each program must be 
measured against competing programs from other services. The 
DOD programming and budget ary process does exactly that and 
allocates resources accordingly. In that process, the B-1 has com
peted successfully with other programs both within the Air Force 
and within the entire Department of Defense. The program has been 
constantly supported on its merits at all deciSion levels. 

Cost of B-1 has increased $200 million in the last 3 years. 

The current unit cost is $88.6M and Indications are that thfs wm 
grow to $100M. 

When Congress was first briefed on the B-1 bomber 1n June 1969, 
the total program costs were $8.8 billion. 

"Examining the full ll!e cycle costs of the B-1 results in a $91 bil
lion total in current dollars by the Brookings Institution ••• " 

For the $21 bllllon direct costs of the B-1 program; the Nation 
could fund 10 invulnerable Trident submarines. 

We assume the Senator iS referring to the last 3 months. The 
FY76/TQ Appropriation Act cut the RDT&E program by $74.5M. 
This reduction, and attendant Air Force actions resulted in a net 
increase to the program of $125.5 million dollars. 

In real terms, B-1 Program cost has increased 12% since 1970. This 
average growth of 2% per year since 1970 marks the B-1 as one of the 
best managed programs in DOD history. Inflation accounts for the 
remaining 88% of cost growth in the program to date. The current 
unit cost estimate ($88.6M) includes provisions for economic escala
tion over the entire production program. 

Prior to 1970 a number of bomber studies were performed. Th e 
first B-1 cost basellne was the development estimate est ablished 
in June 1970 at $11.2 billion dolla.J:s. 

Even the Brookings Institution did not purport their $91 billion 
figure to be the life cycle cost of the B-1. Rather, it is the Brookings 
Institution notion of bomber and tanker program costs for the period 
1976-1985 assuming advanced tankers, too many weapons, and as 
they admit, some "cavalier" costing assumptions. 

The Brookings Institution study (Senator Proxmire's Table III) 
shows $91 billion as the cost over the 1976-1985 time pe1·iod, of t he 
total bomber-tanker force mix of B-52s, FB-llls, Kc-135s, ATCAs and 
missiles, as well as the B-1. Less than one-twelfth of the aircraft 
(one-sixth of the bombers) operated in Table Ill are B-ls. Further
more over 44% of the $91 billion is for indirect operating and other 
investment costs that were allocated to this bomber-tanker force and 
have no direct relationship to the force shown. 

In dealing with costs of major weapons systems which are procured 
and operated and supported over a period of three decades, it iS neces
sary to work With a constant value of measurement to assure mean
ingfulness and provide for comparison with competing weapon sys
tems. In constant FY 1976 dollars the total Life Cycle Cost (LCC) of 
the B-1 fleet is $26.8 billion. This includes a nominal 20 years of full 
fleet operations, roughly FY 86-FY 2005. Most of the research and 
development funding has been appropriated. Therefore, the unsunk 
LCC is $23.4 billion. 

The then-year dollar LCC of the B-1 :fleet has not been derived 
since we do not have means to predict economic escalation through 
the year 2005. Moreover it is our view that infiation compounded over 
more than three decades-which would be applied to GNP, to reve
nues, and to all purchases-not just defense purchases-would 
obscure the real cost of manpower and material required. 

Procurement of additional Trident submarines would violate the 
current strategic arms limitation limit on MIRVed delivery vehicles 
or cause a radical change in the ICBM forces. Both of these situa
tions are undesirable, the first from the standpoints of international 
reaction, the second because of the downgrading of the TRIAD 
concept. 
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I ask . . . that various tables from the Brookings Institution 
s tudy .•. be printed in the REcoau ..• as Tables n, m, and IV. -

We should postpone the B-1. Ten years from now we can bulld 
a better, more emctent one. We wUl continue to have superiority over 
the Soviet Union; if there 1s a g.ap it wlll be on their side. 

The B-1 fs not the plane the Air Force told Congress it wanted 
in 1969 .•• characteristics have slipped. 

There is ample time to walt before making a major new bomber 
decfsion. There are promising new technologies that could be in
corporated into a. new bomber design. The age of the manned 
strategic penetrating bomber ls over. 

•.• we can build a. better bomber than the B-1 1! we watt 5 
years or 10 years from now, that we wlll be able to bulld a. bomber 
that will be faster, that will be more economical, that wlll have 
greater range and penetration ab111ty, and that would be a better 
weapons system in every way. 

B-1 takeoff distance has been degraded. 

Delivery of the first B-1 has been delayed six months. The lnltlal 
operational capability of the aircraft has been delayed 14 months 
until mld-1982. 

Testing to date has revealed a number of problems with the B-1. 
Power sources to start the engines have falled in cold weather. Ac
cording to the GAO, there fs a mechanical breakdown in the cou
pling of gearboxes and aux111ary power units at a rate of 25 percent. 
Furthermore, starting the engines takes longer than estimated. This 
ls a particularly crucial failure since it makes the B-1 more vulner
able on the ground. The GAO states that the Air Force and Rock
well agree that this problem will not be fixed before a. production 
decision is made. 

The B- 1 program is violating the fly-before-you buy phUosophy. 

The B-1 go ahead decision in November of 1976 will be made 
without testing tr. number of critical capabUltles of that aircraft 
lncludlng aU ,.eather capabWty, weapons delivery and defensive 
avionics. 

P'Acr 
Tables II, m and IV used by Senator Proxmire bear little relation

ship to one another. The major weapon system acquisition dollars 
shown ln Table II do not match the major weapon system acquisi
tion dollars in Table m. The procurement quantities shown in 
Table IV do not lead to the operating quantities shown in Table III 
(nor do they match the program in Table I) . 

It will take sixteen years from B-1 design to full operational ca
pablllty. To begin a new program ten years from now will place its 
full operational capabllity at the year 2000, well beyond the effective 
life of the B-52 alone. The Department of Defense has not asserted 
that there 1s a. bomber gap; however, It ls well known that the 
superiority of our bomber force allowed us to accept some asym
metries with respect to missile forces under the Arms Llmltation 
Agreements. 

The B-1 design ls based on the development estimate made in 
1970 and the current capability of the B-1 compares very well 
with that development estimate. It can effectively perform the same 
combat mission as originally envisioned for the B-1. Same mission 
profile. Same penetration speed and altitude. Same accuracy. Same 
payload. More importantly the aircraft completely covers the target 
structure of the future, as lt did then. The present B-1 remains 
the most advanced high quality strategic system, notably capable 
of performing any assigned mission. 

These notions appear to contradict themselves. They reflect more 
the Senator's opposition to the B-1 than any clearly perceived 
alternative. 

The B-1, as currently designed, w1ll be capable of defeating the 
threat postulated for the mid to late 1980's. It 1s designed to be a 
viable weapon system through the 1990's and into the 21st century. 
If we started today to build a bomber for the 1990's, it would closely 
resemble the B-1. This aircraft now incorporates the latest technology 
available for heavY strategic bombers. 

Takeoff distance is an extremely Important factor in escaping the 
home base, and the tremendous improvement the B-1 provides 
over the B-52G (the most numerous B-52 model) fs very signlfi
cant. In takeoff distance alone, the B-52G requires a 40% greater 
takeoff roll and for a great portion of the year requires water aug
mentation. More importantly, the signlflcant factor Is that fully 
loaded B-l's will be able to use more than twice as many runways 
as B-52's. In addition there are more runways capable of han
dllng B-1's than the number of B-1's currently envisioned to be 
procured. 

The six months delay in the delivery of the first production air
craft is a direct result of the Congressional reduction in long lead 
funds requested In FY 1976/Transttion Quarter. The 14 month 
delay in the Initial Operational Capablllty date ls also due to this 
reduction, as well as the FY 1975 Congressional funds reduction, 
increased materla.l lead time, and revisions to production planning. 

The GAO report on which Senator Proxmlre bases his remarks 
included data. to October 1975. The report is now almost seven months 
out of date. We have already incorporated design refinements into 
the aircraft which have significantly Increased the gearbox to Auxi
liary Power Unit coupling rellabutty. 

Even under the longer engine starting conditions imposed by 
unfavorable weather, the B-1 wlli reach a safe escape point faster 
than the B-52 due to the B-l's short takeoff roll, high fiyout speed 
a.nd resistance to nuclear effects. Nevertheless the Air Force is 
studying alternatives. Among these are a change in operational 
procedures in which two engines would be started initially and 
the other two whlle taxiing, a new APU with more power, and a. 
change in engine-to-Auxiliary Power Unit gear ratio. The correc
tion poses no real technical problems. 

The B-1 program adheres to the principles of the fly-before-you
buy philosophy. The critical items which effect aircraft performance 
will be thoroughly tested and evaluated prior to production con
tract award. Indeed, most of this testing has already been accom
plished. The aircraft's structural integrity has been proven by exten
sive ground testing, the aircraft's engines have exhibited excellent 
performance both on the ground and in the air, and the aircraft's 
flying qualiti-es and handling characteristics have been judged to 
be superior. 

These are the parameters of importance in an aircraft test program 
and the B-1 has lived up to its expectations in all of them. 

Weapons delivery capability will be demonstrated prior to the 
production contract award. All weather capability is not a. critical 
issue and Will pose no problems, therefore, testing has been deferred 
until later in the program but prior to delivery of the first production 
aircraft. The Air Force deferred development of defensive avionics 
until late in the program in order to better define the system and 
reduce costs. The development of this system ls proceeding well, 

and we expect no difficulty. Aircraft/defensive avionics Interfaces 
will be defined and incorporated into the first production aircraft 
such that the equipment can be easily installed when it is available. 



!Ylay 25, 1976 CO GRESSID ... AL RECO D-SE AT 152 1 
SENATOR Pl!.OXMIRE 

For example the automatic terrain-following radar in the B-1 
is its most c.riitcal. navigational component. Without the ability- ~o 
hug the g:round while ''penetrates Soviet a.lrspaee, the- B-1 would 
be a sitting duck. The General Accounting omce has noted t at ~he 
terrain-following radar haa only been installed in aircraft No. a 
and that 400 fee-t is the lowest clearance altitude to be tested 'bef'ore 
the production decfsion. In other words, tbe B-1 will na llave a. test 
o! this system at Us operational artitude before November. Pbrtller
more, the produc1:ion decision wm be made without testing of the 
automatic terrain-foifo:wfng radar at n1ght, in b d weather, or In 
extremely mounta.Inous terrain. 

The GAO also points out that the entire airplane wll1 not undergo 
electromagnetic pulse testing before the production decision. This 
type of testing is designed to see how well the aircraft smvives 
in a. nuclear b st en"t'ironment. Although various components" will 
be tested, if t e entire aircraft iS fn any way deficient, thent eonld 
be large re&sfgn eosts associated with any required k It would 
be much wiser to have the results of the fll1l test before moving 
to production~ 

Reference alSG needs to be made to the unexpected bWfetmg and 
vibr: tion ol ttt. B-1 test all'craft. severe bu1fermg eaulcf tnterfere 
with the- operat of offeDSlve avton!cs equipment. fte severftT 
o! the current" problem is ditfteult to- assess at present. 

o ., be .tarii!ng to most Amerfcana wllo !lave lleard 
a.bout the supersonic capabnttles ot the B-1 bomber. thta speed fS 
n to. y mfssiOD& 

Using th& at el'S on the B-1 wm create an observable heat 
source eoalcl 1»1Dg estruction fl'om heat seeking mlssfles. 
Second. superi.'SOillc. ~ consumes so much r-uer that lt cannot 
be used fer long period of time. 

The lack o! importance of supersonic speed is indicated by the Air 
Force decisJ.on to cu~ lt 1n halt from. mach 2.2 to mac 1.8. 

This means at. the lower speed ot mach 1.8, the B-1 courd not 
outrun many of the Soviet Union's modern flg ters. 
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FACT 
The ability of the automatic terrain following radar is not an 

issue. It has been exhaustively tested in the F-111 and has been 
operational in that aircraft for some time. sumctent testing will be 
conducted in the B-1 to verify the eompatlbllity of this radar with 
the remainder of the offensive avionics system. 

The B-1 1s the first aircraft specifically designed to be resistant 
to nuclear effects. Extensive engineering analysis and component 
testing have alre-ady been accomplished to determine the aircraft's 
resist1v1ty to nuclear effects. From the results of this activity, the 
Air Force has high confidence that the design criteria will be met. 

IsolatiOn o! vibra.tion sources are- a part o any: !light test program. 
Engineering anafysfs owed the poss!binty of vibration levelS 
which would exceed tile a.Irowabre specifleatfoos under certain con
dltions. However, standard practice is to withhold corrective action 
untU actual levels are confirmed by flight testing. This was the 
case for the B-1. Correction of the minor vibration experienced 
in the B-1 can be done in several ways. One of the easiest fixes 
involves mounting a small piece of metal in such a way as to 
disrupt air flow patterns. Others include shock mounting of com
ponents or movement of components. The Air Force plans to con
duct further testing before the most effective option ls selected. 
Even 1! nothing is done, the vibration encountered to date would 
not affect the ability of the production aircraft to perform it s 
mission. 

The B-l's supersonic, high altitude capability, although not 
the primary tactic, can be highly effective against some targets. A 
supersonic capability ll1so- provt(fes- another eft:ectlve defensive mea'S
ure during< portio~m oC bomber's penetration to a low altftuoo 
descent point and withdrawal &ftef'>str'lkfng lts- assigned targets. Not" 
to be forgotten is the poss1bUity that the B-1 might be used in roles 
other than its primary mission, a highly flexible option provided bt 
the manned bomber. When an aircraft is cimgned to have a life
time spanning three decades, it is important to retain as much 
1lexibUlty as economically possible to cope with unforeseen and 
unforecast situations. Without a supersonic capability this option 
1s lost forever, no matter how desirable super:sonic, high altitude 
fllght might become. Tactical fiextbUity, including the supersonic 
option, remains a definite plus to the B-l's cost-effectiveness. 

The supersonic capability of the B-1 would require an enero:y 
ta ma!ntain an air defense system capable of coping both with a 
super:sonic, htgh alt1tu-ckt and high ~ed, low altitude threat. The 
eost of air defense is high-and resources devoted to air defense, 
which does not place our country at risk, are not' available f.or more 
threatening pursuits; such as, more advanced ICBl'vrs, SLBMs or 
bombers. Deployment of the B-1, possessing very effeatlve low 
a.nd high altitude penetration characteristics, will f ·urther com';' 
pound thedefen.siV&problem o1 o1.1radversarieS". 

H a high altitude, S'ttpersonic pene.tra"tfon tactic is employed, 
the B-1 would be routed to avoid enemy defenses to the max.imuJU 
extent possible. SRAM' wcrnld be employed to attack objectiveS" with
out penetration of thtJ def'ended area, or if. required, to destroy de
fenses which could not be avoided. The B-1 wlll carry infrared 
decoy flares, which are automatically dispensecr, for protection 
against infrared guided missiles. Additionally, the B-I's Iow radar 
cross section and advanced ECM will seriously degrade enemy sur
velllance and tracking radars necessary for the employment of de
fensive missiles and interceptors. The supersonic segment of such 
a mission is only required during transit of the higher threat areas, 
as a result, high fuel consumption resulting from the high speed 
penetration would only be 1·equlred for relatively short periods o:t 
time. 

The Air Force performed a detailed analysis of the difference in 
capablllty provided by a Mach 2.2 B-1 and a Mach 1.6 B-1. It was de
termined when all of the B-1 characteristics were considered, the dif
ference in effectiveness was small, and that the Mach 1.6 speed 
still stressed the enemy defenses. Based on cost effectiveness con
siderations, the decision was made to not install the Air Induction 
Control Inlets, which allow the higher supersonic speeds, on the 
production aircraft saving about $240 million. 

While we do not consider the marginal loss in effectiveness result
ing from 0.6 decrease 1n Mach to be serious, we do consider the 
Mach 1.6 supersonic capability to be of significant value. Further
more the Air Force has preserved the option to return to the Mach 
2.2 speed with a relatively simple modification, should that become 
necessary in the future. 
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SENATOR PROXM.IRE 

If the Air Force had recognized the lack of value in supersonic 
capability earlier, they could have avoided building the B-1 around 
that requirement. The result would have been an aircraft designed 
with better range and payload capacity than the existing B-1. 

Flying missions into the heart of the U.S.S.R. with gravity bombs is 
virtually a suicidal 1light. Modern technology can supply us with 
enough cruise missiles to saturate any known Soviet targets. 

Cruise missiles are cheap weapons which are able to evade radar, 
evade hostile attack and saturate the area. 

"Re-engining the B-52G and H fleet at a cost of $2.1 billion, 
which will give them longer life, improved range, takeoff distance, 
and payload capacity." 

Purchase new wide-bodied jets for use as stand-off bombers carry
ing up to 60 cruise missiles each. 

During the 1980's we will continue to have superiority over the 
Soviet Union in long-range bombers. Today we have substantial 
superiority over the Soviet Union; some say four times as many. 
Whether it 1s four times or two times as many, we do have more. 

It is true they are developing the so-called Backfire bomber, but 
there are many questions about the Backfire bomber, about i1js range 
and whether it would qualify as a long-range bomber capable of 
attacking this country. 

FACT 

Basing a bomber's effect iveness on its ability to "outrun '' a 
fighter grossly over simplifies the issue. In fact, it is highly unlikely 
that the bomber and fighter aircraft would ever be in relative 
positions for such a "race". The actual problem is one of the 
enemy being able to detect, track and guide a fighter into position 
to successfully deliver its weapons. The B-l's low radar cross section 
and advanced ECM combined with the high altitude supersonic 
speed will severely complicate those tasks. Even if the controlling 
radar systems could guide the fighter into close proximity to the 
B-1, it's Mach 1.6 speed and countermeasures would pose an addi
tional problem for the defenses. As a bomber's speed approaches 
that of the interceptor, which is the case for the B-1 at both low 
and high altitude, the margin for error by the defenses is reduced 
or eliminated making an effective attack very d111lcult and com
plicating the air defense battle management because of the need 
for backup interceptors. Also, the more severe intercept problem 
decreases a missile's probability of successfully striking the bomber, 
even if a launch is possible. 

The B-l's supersonic capability is a fall-out of a design which pro
vides for rapid escape from its take-off base, a high degree of hardness 
to the effects of a nuclear burst, and for penetration at very low alti
tude at near the speed of sound. The required bomber characteristics 
for safe escape, hardness, and low altitude, high subsonic penetration 
speed, coupled with the requirement to operate from relatively short 
runways (as compared to a B-52) result in a swing-wing design, a 
compact fuselage, a very strong structure, and afterburning engines
the same aircraft characteristics which support supersonic high alti
tude 1light. Since the B-1 has been designed with the criteria of high 
survivability against nuclear effects and a primary penetration tactic 
of very low altitude, very high subsonic speed-the weight, cost, com
plexity and subsonic performance degradation attributable to the 
secondary supersonic penetration capability are very slight. In fact, 
if the supersonic mission were eliminated in a newly designed B-1, 
a decrease in weight and an increase in range of less than 2% would 
result. 

Studies have demonstrated that all cruise missile forces do not do 
as well as B-ls when applied against the same targets and defenses. 
An air defense that had only to contend with cruise missiles would 
likely develop a capability against the launch platform as well as 
with cruise missiles. 

Cruise misslles fiy where they are programmed to fiy. The pro
grammer can take them around known defenses except where those 
defenses protect targets. Mobile SAMs and fighter interceptors can
not be anticipated by the programmer, they pose a severe threat to 
a stand-oft cruise missile force. Saturation of an area does not 
necessarily put more weapons on target. Because of its low effec
tiveness the price of an all stand-off cruise missile system would 
be too high. 

Aside from the cost estimate which is out of date, re-engining 
the B-52G and H does not extend the life of the airplane nor does 
it increase its payload capacity. 

The Senator supports a major defense acquisition that the 
Department of Defense has determined, against the same Soviet 
threat, to be both less effective and less cost effective than the 
B-1. 

It is trlle that today the United States possesses a clearly superior 
bomber force, both in numbers and quality of aircraft, as well as 
the proven operational experience to effectively employ the bomber 
in a combat environment. It is this effective bomber force that con
tributes so heavily to essential equivalence since the Soviets possess 
more ballistic missiles than the US under the SAL I agreement. 
However, the Soviets have not phased out their bomber and tanker 
force, in fact, they are currently deploying the intercontinental, 
swing wing, supersonic BACKFmE B in both their Long Range 
Aviation (LRA) and Naval Aviation (SNA) forces. 

There is no question within the Department of Defense as to 
the intercontinental capabilities of this modern bomber, which is 
much larger than our FB-111, almost the size of the B-1. This fact 
was explicitly addressed by the Secretary of Defense during his 
annual report to Congress: 

"Even without aerial refueling or staging from bases in the Arctic, 
BACKFIRE bombers could cover virtually all of the U.S. on one-way 
missions, with recovery in third countries. Using Arctic staging 
and refueling, they could achieve a similar target coverage and still 
return to their staging bases in the Soviet Union." 

In January, the Secretary also revealed the current estimat e that 
over 50 BACKFIREs had been produced with most of them deployed. 
Should the Soviets choose to continue BACKFmE production, arul 
there is no reason to believe otherwise, they could possess an almost 
totally modernized bomber force equaling ours in size (including 
the B-1) in the 1980s. 

Faced with these facts and the increasing threat to our cmTent 
bomber force, failure to deploy the B-1 could result in both a nu
merically and qualitatively superior Soviet strategic bomber force 
in the 1980s. 

.. 

. 

.. 



May 25, 1976 CO GRE SIO AL RECO D-SENATE 152.83 

CIA ISSUES NEW REGULATION 
ON CONTACT WITH MISSION
ARIES ABROAD 

Mr. HATFIELD. Mr. President, on De- _ 
cember 15, 1975, I introduced legjslation 
prohib'ting Federal intelligence agency 
contact witb missionaries and clergymen. 
That legislation was prompted by the 
failure of the executive branch -to pro
hibit these contacts despite their revela
tion in distw·bing press account& last 
summer. Those stories reported, and 
former CIA Director Colby confirmed,. 
that the CIA has. made it a regular prac
tice over the years to use missionanes, 
clergy, and members of religious orga
nizations for intelligence purposes. As I 
said at the introduction of my bill, S. 
2784, I believe such collaboration quite 
rightly tarnishes the image of the United 
States in foreign countries, prostitutes 
the church, and violates the :first amend
ment's separation of church and state. 

At the time of the bill's introduction, 
our distinguished majority leader, sen
ator MANsFIELD, expressed his approval 
of the idea, and Senator CRANSTON later 
joined as a cosponsor of the bill. I am 
grateful for their support. 

After the introduction of my bill I 
continued to correspond with CIA Di
rector George Bush in hopes- of readlllng 
a satisfactory solution to the problem. 
Due to his cooperation and concern for 
the fundamental principles involved. the 
Central Intelligence Agency bas issued 
a new regulation restricting agency con-
tacts with the clergy. missionaries, o.nd 
members of religious organizations. I k 
unanimous consent that a copy of that 
new regulation be printed at tbis point 
in the RE"CORD. 

There being no objection, the regula
tion was ordered t<> be printed in the 
RECORD, as fOll()WS: 

NEW CIA REGULATION 

(M) CLERGYMEN AND MISSrONAR"'ES 

In light of the special Constitutional con
cern with church-state relationships, CIA 
shall establish no secret, paid or unpaid con
tractual relationship with any American 
clergyman or missionary. This restriction ap
plies to any person. whether or not ordained 
who is sent out by a mission or church or
ganization to preach. teach, heal, or proselyte. 
In addition, American church groups will 
not be funded nor used as funding cutouts 
for CIA purposes. The CIA will, however, 
cont inue to welcome information volunteered 
by Ametica.n clergymen or missionaries. If, 
in the determination of a senior Agency of
ficial, such indi-.ziduals might possess im
portant foreign Intelligence information, the 
Agency might initiate contact so as to af
ford an opportunity for channeling this in
fol'mation to the Govet·nment. Such initia
tives, however, shnll not be taken abroad. 

Mr. HATFIELD. Mr. President, I em
phasize that the regulation broadly de
fines the role of a missionary, prohibits 
any secret paid or unpaid contractual 
relationship with any American millls
ter or missionary, and prohibits the CIA 
from initiating contact v.rith clergy or 
missionaries abroad for intelligence pur
poses. The prohibition is essentially the 
same as that pertaining to contact with 
Peace Corps volunteers and Fulbright 
scholars. 

The ne'W' regulation also appli~s to 

Ameriea.ns performing missionary work 
for orga.nizations which are technically 
not controlled by denominational or in
terdenominational church bodies, but 
whose ultimate sponsorship comes from 
religious organizations. This is made 
clear in Mr. Bush's letter time of April12. 
I ask unanimous consent that tha.t letter 
and other corre.spondenee pertinent to 
this new development be printed in the 
RECORD at the conclusion of my remarks. 

The PRESIDING OFFICER. Without 
objection. it is so ordered. 

(See exhibit L> 
Mr. HATFIELD. Mr. President, I am 

very pleased that Mr. Bush recognized 
the special prob ems caused by CIA con
tact with lnissfonaries abroad. and has 
taken this remedial action. I trust that 
the churches and missionary organiza
tions will a.Iso remain attentive to the 
d.i:fficultles association with U.S. 1ntel.li
gence agencies can cause. and will direct 
their workers to refrain from contact 
with these ageneies. 

Because of the new erA regulation, 
Mr. President. r do nat :Intend to pres& 
for committee action on my b11L 

ExHIBrr 1 
CENTRAL INTELLIGENCE. AGBNCY, 

aldngt , D.O., May 14,1976. 
Hon. HA:rFIFLD, 
u.s. Senate. 
Washingtrm. D.C. 

DEAR ~ I was very pleased to receive 
your letter of 5 May 1976 summarizing our 
understanding regarding CIA rela 1pa 
with American clergymen and m!ssto aries 
abroad. 

Your o er to withdraw your legislation is 
especially appreciated, and I- believe our 
agreement in this area has led to an effec
tive and equitable resolution of the prob
lem. I do not feel any further annaun.ceznent 
an my part is needed at this time. 

I am enclosing far your lnfarmatlan a 
copy o:t the l'ecently implem ted CIA regu
lation autllnlng th& Agency's policy on re
lationships with American. clergymen and 
missionaries. As you can see, this regulation 
reflects the understanding reached with you 
that the CIA shall not establ1sh. any secret 
contractual relationships with any American 
clergyman or missionary, and henceforth 
shall not take the initiative abroad to pro
vide a channel for such ind.ivlduals t-o con
vey information to the Government. 

I trust that this fully covers any remain
ing-questions you might have regArding this 
important matter. Your cooperation in re
solving this issue is moat appreciated by 
myself personally and on behalf of the 
Agency. I look forward to working cla_sely 
with you on other matters of mutual con
cern. 

Wit h warm regards, 
Sincerely, 

GEORGE BUSH, 
Director. 

U.S. SENATE, 
Washington, D.O., May 5, 1976. 

Hon. GEORGE BUSH, 
Director, Oentrallntelligence Agency, 
Washington, D.C. 

DEAR G'EORGE: 'Ihank you for your letter 
of April 12 following up an our discussion 
of April 8 concerning CIA involvement with 
clergymen and missionaries abroad. 

I believe the ideas expressed in our dis
cussion and stated as new CIA policy in your 
letter will resolve our differences a.nd protect 
the special relationship missionaries have 
With the people they serve. I am pleased 
that you have seen fit to prohibit CIA initia
tion of contnct with American missionaries 

abroad, as 1s presently the case wlth Peace 
Corps volunteers and Fu:lbrlght achol&l'S, and 
have also agreed to extend this pollcy to 
Amer1cans performing alm1lar work for or
ganizations technically not controlled by de
nominational or 1nterdenom1na.tlanal church 
bodies, but whose ultimate sponsorship 
comes from religious arganiz&t1ons. 

As :t mentioned 1n our d.Jscussion, :t w1ll be 
happy to withdraw my legislation 1n view of 
this agreement. If you wish to make a public 
statement on this new policy, I wUl with
hold any atatement on my part until you 
have done so. If you do nat wish to make an 
announcement, please let- me know so that I 
can proceed to inform my colleagues of the 
new policy. 

Again, George, thank you far your cooper
ation in xeachlng this agreement. 

Warmest regards. 
Sincerely, 

M.ARX O.liA:rFIELD, 
U.S. Senator. 

CENmAL Dt'TELLIGENCX AGENCY, 
Wfl.'lhington, D.C., April 12, 1976. 

Han. MARK HATFIELD, 
u.s. Sena.te. 
Washi'l\gton., D.C~ 

DI:AB :MAB:&: I found our conveLSatia~ an 
Th111'8da.y regardlng CIA contacts with the 
clergy and m1Ss1cma.rles: very useful. As 1s the 
case with any written formula 
of al1cy" my 11' Fe 1976 sta.tem:ent: on 
this subjec_t lead to reMOnable esti0ll5 
reganllng e definiti , scope and 
intent. 

AB ~ said my earlier letter to yo o! 
6 prU 197 , e Glo not intend to define 
"miseion.ary" 1n a. nsrro sense but to include 
anyone sent abro "to preach, teach, heal.. 
or proselyte:• Bespo dlng to your concern. 
about Americans performing s wor'L 
for organizations which are technically not 
controlled by denominational or tnter
denamlnatlonal church badie~ I wo d in
clude them m our policy provide their 
ultimate sponsorship comes tram religions 
organizations. 

In regard to CIA initiatives to request a.n 
American clergyman or missionary to supply 
foreign intelligence information on a. volun
tary basis, r shall provide in our implement
ing regulations that CIA Will not take any 
such initiative abroad. 

In light of the special constitutional con
cern with church-state reiatlanships, I 
believe it appropriate for this Agency to Ilmi1i 
its contacts With American clergymen and 
missionaries to this extent". At the sa:me time, 
it leaves them the righ~ to volunteer 
irrformation to their government on a 
individual basis, each as his awn con cie:ncec 
dictates. 

Slncerely, 
GEORG Bus:a, 

Director. 

CENTRAL INTELLIGENCE: AGENCY, 
WasMngton, D .O., April6, 1976. 

Hon. ?l-iAR - HATFIELD, 
U.S. Senate, 
Washington, D.C. 

DEAR MARK: Thank you far your letter of 
17 March 1976 seeking further clarification of 
this Agency's policy regarding contacts with 
clergy and employees of religious or church
related organizations. 

I share your interest in assuring that the 
Agency's policy in this area is clearly under
stood by the Congress and the American pub
lic. This Agency's position on your bill, S . 
2784, is being coordinated within the EXecu
tive Branch prtal' to transmittal to Chairman 
Stennis, but I do want to respond to the 
specific questions you raised In your 17 Mareb 
letter. 

The term .. contractual relationshiP'' is 
used to apply to any regttlarized, specific 
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agreement involving services or information 
provided by an individual. In light of my 11 
February statement, let me reiterate that it is 
Agency policy not to maintain any secret, 
paid or unpaid, contractual relationships 
with American clergy or missionaries. 

That policy does not apply, however, to 
American employees of religious or church
related organizations who are not members 
of the .::lergy or missionaries, nor does it 
preclude relationships with such individuals 
as mentioned in your letter. Any arrange
ments of this nature would be private and 
voluntary and would not involve the use of 
their organizations or positions for U.S. Gov
ernment purposes. 

The policy restrictions apply to any person 
whether or not ordained who is sent out by a 
mission or church organization to preach, 
teach, heal, or proselyte. I am assured that 
American church groups have never been 
funded or served as funding cutouts for 
Agency purposes and I can assure that this 
will continue to be the policy of the CIA. 

The ban on secret paid or oontractuel re
lationships applies only to American clergy 
or missionaries. 

The CIA will continue to welcome informa
tion volunteered by American clergymen or 
missionaries. If, in the determination of a 
senior Agency official, such individuals might 
possess important foreign intelligence infor
mation, the Agency might initiate contact so 
as to a1ford an opportunity for channeling 
this information to the Government. 

Rgulations regarding Agency relations with 
American churchmen currently are being 
drafted and I will bave forwarded to you a 
copy of. this unclasslfted regulation as soon 
as it is issued. In the interim, Agency offi
cials have been notified of the policies set 
forth in my 11 February statement. Your 
deep interest in this matter is appreciated 
and it is my intent that you shall be in
formed 1f there is auy change in the policies 
refiected herein. 

If this letter and our comments on S. 2784 
are not fully responsive to your concerns, do 
not hesitate to let me know and I will be 
happy to discuss them with you at a con
venient time. 

Sincerely, 

Hon. GEORGE BusH, 

GEORGE BUSH, 
Director. 

:MARCH 17, 1976. 

Director, Central Intelligence Agency, 
Washington, D.C. 

DEAR GEORGE: Thank you for your letter of 
February 25, clarifying your Agency's posi
tion relative to the employment of church
men for intelligence purposes. I very much 
appreciate your making clear that the CIA 
has no secret paid or contractual relation
ships with any American clergymen or mis
sionaries at present and that this practice 
will be continued as a matter of policy. 

In order to be absolutely sure that the 
new policy falls within what I would con
sider an acceptable church/state frame
work, however, I would like to clarify a few 
points with the following questions: 

(1) Does your understanding of "contrac
tual relationship" include only a relation
ship in which a salary or stipend is paid 
for services rendered, or does it extend to 
long-term, regularized, routine relationships 
with churchmen or missionaries on a volun
tary, non-paid basis? 

(2) Does the ban also apply to American 
employees of religious or church-related 
organizations, who are not members of the 
clergy or missionaries? Some examples would 
be an administrator of a missionary program 
or a relief worker for Church World Service 
or International Voluntary Service or a 
refugee worker with Catholic Relief Serv· 
1ces. 

(3) Does the ban also apply to mission
aries who are not grdained? 

( 4) Does the ban forbid American Church 
groups (as opposed to individuals), includ
ing demonstrations, rellef and charity or
ganizations, and missionary societies, from 
receiving, directly or indirectly, CIA funds 
or serving as a funding conduit or cut-out 
for CIA funds? 

( 5) Does the ban apply in any way to 
foreign members of the clergy, missionaries 
(ordained or not) or church groups? 

(6) wm the CIA continue to seek out 
American members of the clergy and mis
sionaries who wish to voluntary provide 
information or will the CIA now only take 
information from those who take the initia
tive in approaching the CIA? 

Since the CIA's internal directives are not 
normally available to members of the Sen
ate, I would appreciate it if you could send 
me a copy of the internal directive issued in 
connection with your February 11 statement 
terminating the CIA's paid use of American 
members of the clergy and missionaries and 
copies of any other internal CIA directives 
concerning use of these people. 

Finally, I would also appreciate receiving 
your personal assurance that 1f any of the 
CIA directives regarding members of the 
clergy and missionaries are changed once 
again, I wll1 be promptly notlfted. 

Warmest regards. 
Sincerely, 

MARK O.liATFIELD, 
u.s. Senator. 

CENTRAL INTELLIGENCE AGENCY, 
WasMngton, D.C., February25, 1976. 

Hon. MARK HATFIELD, 
u.s. Senate, 
Washington, D.C. 

DEAR MARK: Thank you for your thought
ful letter of 30 January 1976 asking me to 
reconsider the position of my predecessor 
with respect to CIA contacts with mission
aries abroad. 

I have given this matter a great deal of 
thought and have discussed the issue of 
contacts with members of the news media, 
churches and missionary organizations, with 
a number of people. I wanted to be in touch 
with you earner on this but unfortunately 
I was out of town last week although my Leg
islative Counsel, George Cary, did provide 
Keith Kennedy, of your staff, a copy of my 
11 February press statement on this sub
ject. 

Let me just summarize some of the 
thoughts in that statement. Over the years, 
CIA has indeed had relationships with in- · 
dividuals in many walks of American life. 
Many of these have been of a voluntary and 
unpaid nature, reflecting the sincere desire 
of patriotic Americans to be of assistance to 
their country. It is my understanding that 
the sole purpose of such contacts by the 
Agency was to satisfy its foreign intelllgence 
responsibilities, not to inftuence or act 
against the interests of any American in
stitution. Despite the concern that has re
cently been expressed about CIA's relation
ships with members of the clergy, I am un
aware of any impropriety on the Agency's 
part in its limited contact with individuals 
in church and missionary organizations. 

In recognition of the special status afforded 
these institutions and in the interest of 
avoiding even the slightest appearance of im
propriety, I concluded it was important to 
publicly enunciate an Agency policy which 
makes it clear that the Agency has no se
cret paid or contractual relationships with 
any American clergymen or missionaries and 
this practice will be continued as a matter 
of policy. 

At the same time we recognize that mem
bers of these groups may wish to provide in
formation to the Agency on matters of for
eign intelligence of interest to the U.S. Gov-

ernment and we will continue to welcome in
formation voi.unteered by such individuals. 
If various religious organizations do not wish 
to have their members associating with Gov
ernment intelligence organizations, this is a 
matter strictly within the purview of in
structions from those organizations to their 
members and should not be the subject of 
legislation. I would be happy to discuss this 
matter further with you at your convenience 
and am enclosing with this letter an addi
tional copy of the press release which we is
sued on this subject on February 11. 

We are drawing up a position on your bill, 
S. 2784, and will provide specific comments 
on it when they are coordinated within the 
Executive Branch. 

Sincerely, 

Hon. GEORGE BusH, 

GEORGE BUSH, 
Director. 

CIA-MISSIONARIES, 
January 30, 1976. 

Director, Central Intelligence Agencey, 
Wa.shington, D.C. 

DEAR GEORGE: Although it is early in your 
term of service to be asking for a reversal of 
your predecessor's policies, I am most deeply 
concerned about CIA contacts with mission
aries abroad, and urge you to issue a direc
tive prohibiting such contact. 

You are no doubt familiar with my let
ters to Mr. Colby and the President on this 
matter, and their responses. Copies of this 
correspondence are attached for your re
view. Also, I assume you know of my legis
lation, S. 2784, to prohibit CIA-clergy 
contacts. 

Most recently, Mr. Colby responded to Mr. 
Claire Randall and Mr. Eugene Stockwell of 
the National Council of Churches, relative 
to their request for a similar prohibition by 
internal directive. I question two apparent 
inconsistencies between that letter and 
earlier correspondence with me. 

First, in his September 13 letter to me, 
Mr. Colby states that "in many countries of 
the world representatives of the clergy, for
eign and local, play a significant role and can 
be of assistance to the United States . . :• 
Mr. Buchen agrees in his letter, saying that 
"clergymen throughout the world are often 
valuable sources ot intelligence . . .'' Both 
statements certainly imply that the CIA 
makes more than infrequent use of clergy
men in the performance of its mission. Yet 
in his January 16 letter to Messrs. Randall 
and Stockwell, Mr. Colby states that "CIA 
has very few such contacts'' and "our con
tacts with foreign clergy are also very lim-· 
ited." I believe a clarification is needed. 

Second, Mr. Colby stated to me his firm 
belief that clergy could be ot assistance to 
the United States in an intelligence opera
tion "with no reflection upon their integrity 
nor their mission." Irrespective of the nearly 
unanimous disagreement with this state
ment that I have received from church or
ganizations and individuals, I would raise 
the following question: if CIA contacts with 
various organizations and individuals in the 
field do not jeopardize the mission of those 
orga.nizations or individuals, why was it 
found necessary to issue an internal direc
tive prohihiting CIA operational contact 
with ACTION volunteers or with Fulbright 
scholars? Is there a difference between the 
"taint" that could possibly affect those indi
viduals and the "taint" that hinders mis
sionary work? 

I would be most appreciative of yotu• re
sponse to these questions as soon as the 
press of your new duties allows. Also, I 
would welcome a discussion of this whole 
issue at any time. 

Kind personal regards. 
Sincerly, 

MARK 0. HATFIELD, 
U.S. Senator. 
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LOUIE ALLEN 

Mr. MATHIAS. Mr. President, one of 
Washington's best-known personalities, 
Louie Allen, died May 9. Mr. Allen was 
a television weather forecaster here for 
26 years, most of them at WMAL, and 
the last 2 at WTOP. He was more, how
ever, than just another TV weatherm~n. 
He was a professional meteorologiSt, 
highly respected in his :field, both on a~d 
off television. The Washington Post paid 
editorial tribute to Louie Allen, in an 
editorial in its May 14 editions. The 
washington Star, on May 17, published 
a letter to the editor from Walter A. 
Scheiber, executive director of the Met
ropolitan Washington Council of Gov
ernments, who added another perspec
tive to Louie Allen's service to the 
Washington community. I ask unani
mous consent that both these items be 
printed in the RECORD. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 
[From the Washington Post, May 14, 1976] 

LOUIS P. "LoUIE" ALLEN 

In the mercurial world of broadcast pro
gramming, where the stars of the airwaves 
rise and fall so unpredictably, Washington 
weather newsman Louis P. (Louie) Allen, 
who died Sunday, managed with ease tore
main a popular fixture here for 26 years. 
What endeared him to generations of Wash
in8t<>nians was his rare blend of warmth and 
expertise--talents not SCi much of a. "tele
vision personality" as of a person whose coun
sel was respected enough to be sought and 
welcomed nightly in the home. Much like 
the kindly uncle patiently sharing knowledge 
with a fascinated youngster, Louie Allen re
lied on a routine of simple humor, doodles 
and famillar gestures to tell us all about 
the elements, and why they acted that way. 

"If I can establish a curiosity about how 
the weather works, I think I'm doing my 
job right," Mr. Allen told an interviewer last 
year, explaining his lifelong love of meteorol
ogy. Indeed, it was his work in weather that 
brought him to television-not the other 
way around. Born in Washington and gradu
ated from Central High School and Wilson 
Teachers College here, Mr. Allen was a teacher 
before he began weather forecasting in 1944, 
while serving as a Navy lieutenant in World 
War II. During that time, he forecast the 
weather for the invasions of Iwo Jima and 
Okinawa. Later, Mr. Allen became chief ci
vilian meteorologist for the Navy Hydro
graphic Office and also worked for the Office 
of Naval Research. In addition to a master's 
degree in meteorology from UCLA, Mr. Allen 
earned a master's degree in mathematics 
from the University of Maryland. 

His broadcasting career began here in 1948, 
with WNBW, whose call letters were later 
to be WRc-TV. His relationship to the sta
tion, like his repertoire, was to develop cas
ually. Mr. Allen started as an unpaid free
lancer; after three years, he joined Chan
nel 9. In 1955, he moved to WMAL, remain
ing there until his return to WTOP radio 
and television in 1974. In addition to his 
broadcasts, he operated the Allen Weather 
Corp., which he founded in 1955. 

At WTOP, Mr. Allen's return was thought 
to have quite a lot to do with a rise in the 
station's ratings, which in broadcasting is 
the standard gauge of a performer's success. 
But what really counted was the deep loyalty 
and affection that Louie Allen earned so 
ju.·ny throughout his years of electronic 
visits with the people of his hometown. 

[From the Washington Star, May 17, 1976] 
THE DEATH OJ' A REAL PROFESSIONAL 

While Washingtonians everywhere were 
saddened by the untimely passing of Louie 
Allen, we at the Councll of Governments had 
special reason. 

As COG worked with extra effort in recent 
years to focus attention on the Washington 
at·ea's air pollution problem, it found a will
ing ally in Louie. What impressed us was not 
only his interest but his conscientiousness in 
learning all he could about this complex sub
ject so he could do a better job of reporting 
the story. 

We heat·d from Louie often, particularly 
in the summer months with their high air 
pollution potential. He came to our office for 
a lengthy briefing. He later asked for a tour 
of an air pollution monitoring station. We 
took him, and for two hours he asked the 
technicians there the questions he felt he 
had to learn about. There was no camera. 
crew to film it for broadcasting, just Louie 
trying to learn more so he could be a better 
weather reporter. We talked to him every day, 
and if we didn't call him first, he called us. 

And that's what impressed us most about 
Louie Allen-not just that he was a good guy 
and good company, but that he was a con
scientious professional working extra hard, 
on his own time, without fanfare, trying 
hard to cover a difficult subject well. 

That was the Louie Allen we knew at the 
Council of Governments. And that's why 
we'll miss him. 

WALTER A. ScHEIBER, 
Executive Director, Metropolitan 

Washington Council of Gover-n
ments. 

WASHINGTON, D.C. 

OIL INDUSTRY EARNINGS 
Mr. GARN. Mr. President, a few days 

ago I placed in the RECORD the summary 
of a study of the oil industry by the 
Energy Policy Research Project of George 
Washington University. The conclusions 
of the research indicated the continuing 
competitive nature of the industry. 

Confirming those conclusions, I have 
now received a copy of a study by Dr. 
Sherman Clark, done under the auspices 
of the Rose Institute of State and Local 
Government of Claremont Men's College. 
Dr. Clark's study, entitled "Oil Industry 
Earnings," is fairly technical, and 
I will not put much of it in the 
RECORD. I would simply like to pull out 
a quote or two, and then urge my col
leagues to look at the entire study, which 
has been sent to every Senator's office. 
I think these quotes give a good quick 
look at the nature of the industry: 

The oil industry's payments of dividends as 
a percentage of net income have consistently 
been below the average of all manufacturing 
industries. 

The oil industry not only distributed 
dividends conservatively, but it still failed 
to generate sufficient profits to provide all 
the funds necessary for capital investment 
without increasing its debt burden ...• 

The competitive nature of the petroleum 
industry is unchanged from the 1960s when 
a surplus existed, price wars were prevalent, 
and the rate of return was below the average 
for all industry. 

The oil industry is actually less concen
trated than most other large industries. 

There is now overwhelming evidence that 
oil (and gas) production is a rising cost 
industry. 

These :findings are, of course, of par
ticular interest as we consider general 

antitrust legislation, and as the Judici
ary Committee completes action on vari
ous "divestiture" bills aimed specifically 
at the oil industry. They suggest, at the 
least, that there is no overwhelming need 
for such legislation, and that extreme 
caution should be used before dismantl
ing a tremendously productive industry. 

Dr. Clark does not ignore the charges 
leveled against big oil. In fact, on the 
question of profits, he responds directly 
to two recent books, "Highway Robbery," 
by Allvine and Patterson, and "Competi
tion in the U.S. Energy Industry," by 
Duchesneau. 

Allvine and Patterson charge that even 
though on's rate of return is not unrea
sonable, special tax treatment ha-s en
abled the industry to accumulate assets 
not reported in earnings statements. Dr. 
Clark notes that no facts are asserted 
to prove the statement, and presents his 
own facts showing that asset accumula
tion by oil is not out of line with such ac
cumulation in all industry. 

Duchesneau's charge is that the ex
istence of excess capacity is evidence of 
a lack of competition. Dr. Clark :finds 
that argument also to be without merit, 
pointing out that the excess capacity ex
isted to meet national defense needs, and 
was the conscious policy of the regulators 
who are so prevalent in the oil industry. 

In short, Mr. President, Dr. Clark's 
study is a useful antidote to much of the 
nonsense spouted by commentators and 
politicians these days. It is, of course, 
somewhat technical, demanding and dif
ficult. For that reason it is not accessible 
to the average citizen, but it should be 
digested by our lawmakers, if they a1·e 
to avoid the mistakes of the past. 

REBECCA HAGE, mGH SCHOOL STU
DENT IN ST. CLOUD, MINN., WINS 
ESSAY CONTEST 
Mr. MONDALE. Mr. President, Amer

icans are becoming increasingly aware 
of the tremendous potential of the phys
ically and mentally handicapped. They 
are also becoming more aware of the 
tremendous obstacles and prejudices 
that the handicapped individual in our 
society faces. Past policies of isolation 
have created unnecessary and cruel per
sonal hardships and deplived many in
dividuals of fruitful and creative lives. 
These past policies represent nothing 
less than a national scandal. 

The President's Committee for Em
ployment of the Handicapped deserves 
our highest commendation for its efforts 
to bring to the fore the situation of the 
handicapped and for its leadership in 
integrating the handicapped into the 
Nation's work force. To help inform the 
country of the urgent needs of the handi
capped, the committee sponsors an essay 
contest called, Ability Counts, among 
students throughout the country. I am 
especially delighted that this year's na
tional winner is a young student from 
Minnesota, Miss Rebecca Hage, 

Miss Hage is a high school student in 
st. Cloud, Minn. She is in every way an 
outstanding young woman who has de
voted many, many hours of her time in 
helping those who are handicapped. SJ}e 
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has contributed over 400 hours as a 
candy striper in the St. Cloud Hospital 
and, for the past 3 years, she has worked 
as a volunteer for the Steam& County 
Social Services where, under the direction 
of a physical therapist, she provides 
therapy for seriously retarded children. 

For her excellent essay, Rebecca re
ceived a savings bond from the Minne
sota State Council for the Handicapped 
and attended the President,s Annual 
Meeting on Employment of the Handi
capped here in Washington, D.C. I was 
pleased that I had the opportunity to 
meet with Rebecca and her parents, Mr. 
and Mrs. Orval K. Hage, at that time. 

Rebecca is certainly a fine young stu
dent who deserves our heartfelt thanks 
for her daily etrorts in helping those less 
fortunate than herself and for her essay 
which sensitively depicts one man's 
struggle to find the strength to approach 
life and to succeed. 

I commend Miss Hage's essay to my 
colleagues and ask unanimous consent 
that a copy of her essay be printed in 
the RECORD. 

There being no objection, the essay 
was ordered to be printed In the RECORD~ 
as follows: 

A PROFILE OF ACHIEVEMENT: HOW A HANni· 
CAPPED PERsON APPROACHES LD'lil 

(By Rebecca. Hage) 
October 16, 1972.-John Wertz: an 

achiever. Husband; Senior High School Social 
Studies teacher; swimmer; avid sports en
thusiast. 

October 17, 1962-John Wertz: Intensive 
care, U. o! Minn. Hospital critical llst; 
crushed chest cavity; excessive Internal 
bleeding; multiple leg fractures; severed 
splnal column; diagnosed para.plegic. 

John Wertz was r1d1ng h1s motorcycle. He 
was full o! ll!e and energy and was tasting 
the freedom of speed and the satisfaction of 
physical exertion. Perhaps. he was thinking 
that sometimes it seemed that there was 
nothing he couldn't accomplish 1n llfe. Per
haps, he was thinking of his parents silly 
warning, "to write a wlll." Maybe, that was 
when the drunken driver ran him off the 
road, and changed it all .... 

For John's Wife Sharon, there was only 
one ooncern, "Would John llve?" She held 
on to the belief that because John was crisis 
oriented, 1f he would live, everything would 
work out. The doctors 1ntormed John's famlly 
that he would never walk again. For them, 
it was a time of little hope. 

Sharon remembers crying together with 
John. She remembers the sadness and the de
pression. She also remembers that, because 
of John, this dark time lasted only a few 
days. 

Hope, and a time for a new beginning, 
came tor John when he came to the conclu
sion, "I must continue to achieve. I w1ll not 
lower my ,standards for what I expect of my
self.'' For John, this was the first step 1n the 
process of learning what real achievement is. 

Sharon said, "Adjusting after the accident 
was hard; but I was not living with a crippled 
man, I was living with John." For John, some 
o! the most difficult things were learning 
that independence docs not alwa"Ys mean 
being in complete control, and that freedom 
cannot always be defined 1n physical terms. 

John was, and remains, the only paraplegic 
teacher in tile Saint Cloud school district. 
For many of his colleagues, it was a. new ex
perience and was hard to accept. It's dtlrerent 
when it's faculty in a. wheelchair, rather than 
a. student, and teaching from his chair forced 

John to face many new challenges. Again, 
this was the beginning of a process of redefi
nition. He was forced to redefine his voca.• 
tional achievement. John concluded, "So 
much of it is my own attltude. It I assume 
it's going to be awkward, it Is." John also 
realized that the school wouldn't go out and 
look for a handicapped teacher, and that 1f 
he lost his job lt would be dlfilcult to find 
another. Because of this, John belleves that, 
"being 1n school, being handicapped, helps 
the students." One of his dreams for achieve
ment was to serve as a special example. 

One of h1s students, Barkley Carrier, said, 
"His handicap doesn't bother the students, 
and because o! h1s unique personality, they're 
comfortable with him!' Another student re
marked, "Mr. Wertz was the first handicapped 
person I was exposed to. Untll Mr. Wertz, 
I always thought of them as freaks. I wish 
all students could have the opportunity to 
relate to h1m." ms presence 1s also a model 
for handicapped students. He helps them 
with their problems ... nd they know that he 
1s really committed to a fight for the rights 
of other handicapped people. 

Margaret McCormick student-taught with 
him the first quarter after he returned from 
the accident. She couldn't ~e how Jt 
was going to work. However, "he set the tone 
and gave a base to react to. He was very open. 
The wheelchair didn't slow him down at all. 
I know he never wanted pity and he was 
always student-oriented. The student came 
first. He has continued many of h18 relation
ships with students after they graduate." 

John's closest friends summarized their 
fears and pointed out some of the obstacles 
that they were afraid he couldn't face. They 
worried that he would lose h1s job, would give 
up all of his activities, wouldn't be able to 
support h1s family, and perhaps the biggest 
fear was that his accident had taken away 
his masculinity. 

John has proven his friends' fears !alse. 
Mr. John Kjera remarked, "I could see that 
he was sel!-supportive and that he had dis
covered h1s real Inner resources. He 1s defi
nitely more of a man because of lt." 

One friend summed it up, "After the acci
dent he had more depth, and more sub
stance as a person. He seemed to th1nk more 
of other people and seemed to know his own 
needs more." 

.fohn said, "I don't usually compare my
self before and after. I see myself as two dif
ferent people, one died 1n 1972, one was born. 
They were two different lives, two different 
lifestyles. Look.lng back, I can see that I 
didn't lose anything that I really value. I 
value being able to communicate, and to 
form close personal relationships. I value my 
hands as a tool, and I value my teaching." 

Some of Sharon's thoughts about John's 
new life were, "Before the accident he was 
getting more withdrawn. Now he laughs 
and jokes mol'e, and seems to really enjoy 
life." 

John's Ol'iginal commitment that he could 
not lower h1s standards for achievement are 
echoed in his remarks that he doesn't see 
himself as having any greater handicap than 
anyone else, some peoples' are physical, some 
are emotional, and some are mental. John's 
achievements, even according to h1s own 
tough standards, are Impressive. Some of his 
aettvitles include membership in the Equity 
enough. Th1B fs not compatible with the 
Atii.rmatlve Action Program. He ls also a 
member of the Saint Cloud Tenants As
sociation and an executive for the District 
Seventeen · Democratic Party. 

John Wertz is an example of "achieve
tnent redefined" . .As his friend, John Kjera, 
puts it, "being around John makes you 
realize, that a real handicapped person 1s 
someone v:ho refuses to try, either physically 

LAW ENFORCEMENT ASSISTANCE 
' ADMINISTRATION 

Mr. HRUSKA. Mr. President, within 
the next several days, the Senate will be 
considering S. 2212, the bill extending the 
authorization of the Law Enforcement 
Assistant Administration. 

As part of the debate on that matter, it 
1s likely that reference will be made to 
recent news stories concerning two re
ports critical of LEAA. 

Since the reports have surfaced since 
hearings on s. 2212 were closed, the Judi
ciary Comimttee's report does not deal 
with them. They have, however, been the 
subject of discussion in the appropria
tions subcommittee with jurisdiction over 
LEAA. 

At our hearing on May 18, our col
league, Senator PASTORE, the distin
guished chainnan of the subcommittee, 
asked the Administrator of LEAA, Rich
ard Velde, to comment on the two re
ports. Mr. Velde provided the subcommit
tee with a description of the unusual set 
of circumstances surrounding the press 
story regarding the report entitled, "Law 
and Disorder IV." 

He noted that copies of the report are 
not available. The Associated Press had 
received only a draft report in "raw" 
fonn, and which was represented to be 
"subject to change." Entire chapters were 
reportedly missing. The report's author, 
a Washington attorney, ha.s ba.Sed many 
of her criticisms of LEAA on a distortion 
of the contents of a lengthy, careful, and 
independent study made public by LEAA 
more than 2 months ago. Her conclu
sions, which were given wide circulation 
by the media, are certainly subject to dis
l>Ute. Administrator Velde reasonably 
suggested that LEAA be judged by an ob
jective review of the facts; not on the 
basis of an "unavailable draft report." 

During the same subcommittee hear
ing, Mr. Velde r~sponded to the chair
man's questions regarding a study en
titled, "Law Enforcement: The Federal 
Role," released by the Twentieth Century 
Fund Task Force. The task force states 
that its goal is to provide an up-to-date, 
independent evaluation of the Law En
forcement Assistance Administration. 

Mr. Velde's response included a sum
mary of the most serious errors of the 
task force report. His comments suggest 
the report 1s in no sense a comprehensive 
examination of LEAA, and many of the 
task force statements indicate a serious 
misunderstanding of how LEAA operates 
and of LEAA's mission, as mandated by 
its enabling legislation, the Omnibus 
Crime Control and Safe Streets Act of 
1968. 

Mr. President, in order that Senators 
Ill3.Y have the benefit of th.e testimony 
taken by our subcommittee, on these 
matters, I ask unanimous consent to have 
printed in the REcoRD the prepared state
ments of Mr. Velde. 

There being no objection, the state
ments were ordered to be printed in the 
RECORD , as follows: · 
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R ESPONSE TO NEWSPAPER REPORTS CONCERNING 

A REPORT BY THE CENTER FOR NA'I'lONAL 
SECURITY STUDIES 

(By Richard W. Velde) 
Earlier this month the Associated Press 

dist ributed a story based upon a so-called 
"independent study" which was sharply crit
Ical of the Law Enforcement Assistance Ad
ministration. 

The article noted that the study is to be 
published by the Center for National Secu
rity Studies, that it was to be called "Law 
and Disorder IV, .. and that it was part of 
a series all highly critical of the LEAA pro
gram. 

I would like to call your attention to the 
tmusual set of circumstances surrounding 
this Associated Press story. 

The first I heard about the criticism was 
when I read about it in the newspaper, since 
neither the Associated Press nor the report's 
author, a Washington lawyer ne.med Sarah 
c. Carey, had called to LEAA's attention the 
fact that such a report existed. Had they 
done so I would have been happy to have 
commented on the document, which would 
have cleared up many errors that Ms. Carey 
had fallen Into and which the Associated 
Press and lts member newspapers had there· 
upon repeated. 

As a matter of fact, the Associated Press 
had received only a draft report, tn "raw" 
form, and which was represented to be "sub· 
ject to change ... Indeed, entire chapters were 
reportedly miSsing, making lt difficult for 
anyone to evaluate Its findings. 

Shortly after the Associated Press story 
was printed tn the newspapers, we and other 
Federal omcials made various attempts to 
obtain the report so that we would be pre
pared to respond to questions about tt from 
the Congress and from the public, to whom 
we are accountable. 

When we called Ms. Carey's omce the day 
the story appeared we were told that Ms. 
Carey was not avallable. When we called 
the Center for National Security Studies we 
were told to call Ms. Carey. When an omctal 
of the Office of Management and Budget 
also called the Center for National Security 
Studies ;he was told that the Center had a 
copy of the draft report but "Sarah Carey 
had ordered that the report not be given to 
any Government agency ... 

In the meantime, we receive requests for 
comment about Ms. Carey's charges. How 
could we respond when we had only second
hand and thirdhand accounts of what she 
was supposed to have alleged? 

(The International Association of Chiefs 
of Police also requested a. copy of the report 
draft, as It had heard of erroneous remarks 
tn it attributed to the Association. However, 
the IACP was told it would have to wait 6 to 
8 weeks.) 

The unfairness of this sit uation-being 
forced by media attention to respond to an 
"unavailable document"-makes this attack 
most diiDcult to address. I appreciate the 
opportunity to try to reintroduce some ob
jectivity into the discussion of LEAA's ef
fectiveness. 

LEAA conducts its business in the open. 
It expects to be criticized when it is wrong. 
It expects to account for its actions in all 
responsible forums. However, it has a right to 
expect that Its critics adhere to common 
standards of truth and fairplay. This, I might 
add, includes news reporters as well as those 
who would attempt to evaluate our efforts. 

I believe it is important that the Congress 
and the public know that neither the Center 
for National Security Studies nor Ms. Carey 
has an established reputation for expertise in 
criminal justice matters. 

The sponsor of the report, The Center for 
National Security Studies 1s, according to 

the Congressional Research Service, sup
ported by the Fund for Peace, of New York 
City, which, in turn, is supported by the 
Abalard Foundation, the Field Foundation, 
and the Stearne Foundation. The Center has 
never to my knowledge interviewed LEAA 
officials or discussed Ms. Carey's report with 
us. 

The author of the report, Sarah Carey is 
an attorney. To the best of my knowledge 
she has little or no experience in the im
provement of state and local criminal justice 
systems. Indeed, the basts for many of her 
criticisms of LEAA ls a distortion of the 
contents of a lengthy, careful and independ
ent study made public by LEAA more than 
two months ago. It was a comprehensive an
alysis by the MITRE Corporation of our High 
Impact Anticrime program. However, Elea
nor Chelimsky, who heads the MITRE Cor
poration's Criminal Justice System Research 
Department and who wrote the High Impact 
analysis, has come to a conclusion directly 
opposit-e to the one reached by Ms. Carey. In 
a recent letter, Ms. Chelimsky commented 
that abollshlng LEAA "would not help, it 
would just set the fight back by 3 years" to 
where we were before the program began. 

Ms. Chelimsky pointed out, in addition, 
that it "is really not credible to say that 
LEAA has not made serious improvements tn 
the cr1mlnal justice system. Just looking at 
Impact alone, we have seen a quantum jump 
1n system capabWty, in planning and eval
uation, in coordination. We have seen com
munity involvement develop where there was 
none before, and we have seen crime rate 
decreases now, in four Impact cities (Atlanta, 
Baltimore, Newark and Portland) whlle Den
ver and Dallas have improved, contrary to 
press reports. 

"These facts, however, have been over
looked by Carey. Further, the scope and 
arduousness of the problems confronting 
LEAA escape her simplistic, subjective ap
proach. 

"Subjectivity, that Is the real problem. 
Carey makes no effort at objectivity, yet 
this is an essential quality of the evaluator 
she claims to be, or of any social scientist 
for that matter. Carey, however, is not a 
social scientist, her approach is neither 
scientific nor objective, she is a lawyer, con
cerned with prosecution. But if she is not 
objective, and makes no effort to be so, then 
there is not confidence that her conclusions 
are based on fact rather than fancy, on per
formance rather than politics." 

As it happens, Ms. Chelimsky has spent 
some time with Ms. Carey, and this is what 
she said about her: "What bothers me most 
about [Ms. Carey's] remarks is their simplis
tic nature: her utterances would lead to the 
belief that people are either heroes or vn
lalns, frauds or saints, fascist pigs or great 
liberals, nothing in between. In the same 
way, her remarks show little understanding 
of the complexities involved in the planning, 
organization, management, implementation, 
coordination and evaluation of a program 
like Impact. Even more importantly, how
ever, she wants no part of such understand
ing. On the contrary, she .is quite comfort
able with her monolithic view that c1·ime is 
a simple problem and that we can make it 
go away if we just belong to the right po
litical denomination or get rid of the bad 
guys. The proof of this is that she makes 
no suggestions as to what should be done 
differently and/ or better to reduce crime. 
This, of course, is because she doesn't know. 
But why then, should we take seriously her 
opinion that LEAA 'should be abolished' if 
she doesn't know what to put in its place? 
Would she let crime continue to rise un
checked? And why would one abolish LEAA 
because crime rates are up? This is like 
abolishing NIMH beca\tse there 1s more 

schizophrenia or DOD because we have lost 
a battle." 

My own view is that LEAA is a pioneer 
working in what is largely an uncharted 
area. It can provide a relatively limited 
amount of assistance-less than 5 percent 
of the total amount spent annually for law 
enforcement-and cannot reasonably be ex
pected to reduce crime single-handedly. 

But LEAA funding has stimulated state 
and local governments into re-thinking about 
many of their basic law enforcement pro
grams. It has supported demonstration proj
ects involving new criminal justice con
cepts. It has permitted the states and locali
ties to select for funding those criminal jus
tice programs that address their most pl·ess
ing needs. 

LEAA believes that program has been suc
cessful and should be judged on an objective 
review of the facts; not on the basis of an 
"unavallable draft report." 
RESPONSE TO A REPORT BY THE TWENTIETH 

CENTURY FuND TASK FORCE 

The Twentieth Century Fund Task Force 
recently released a study entitled: "Law En
forcement: The Federal Role." The Task 
Force, in the report's introduction, said its 
goal was to provide an up-to-date, independ
ent evaluation of the Law Enforcement As
sistance Administration. 

LEAA certatnly has no misgivings about 
a constructive analysis of its operations. A 
reasonable and thoughtful discussion of what 
LEAA is doing can only result in more effec
tive programs for LEAA and contribute to 
better government, which is in the interest 
of LEAA and, more importantly, the nation. 
LEAA expects publlc scrutiny-indeed, wel
comes it-for that is one of the most effec
tive ways to resolve problems, especially when 
dealing with the complexities of the criminal 
Justice field. 

The major 1·ecommendation of the report 
deals wtth the reorganization of LEAA. The 
basic premise of this recommendation was 
proposed by the Administration three years 
ago and was rejected by the Congress. The 
proposal to employ special revenue sharing 
was presented by the Attorney General before 
Subcommittee No. 5 of the House Judiciary 
Committee on March 15, 1973. Here is an 
excerpt from that testimony: 

"(The) block grant concept gave the state 
and local governments the leading voice in 
how to set up their crime reduction pro
grams and use the funds. (It) represented an 
excellent first step. 

"However, local control was not totally as
sured under block grants. And the President 
is now seeking special law enforcement rev
enue sharing to complete the course toward 
a fully rational criminal justice assistance 
program for the state and local governments. 

"Under the new proposal for LEAA, special 
revenue sharing for law enforcement would 
include those funds LEAA now awards for 
block action grants as well as the present 
special grants for planning, general law en
forcement training, organized crime prosecu
torial training, corrections programs, techni
cal assistance, manpower development, and 
education." 

Congress flatly rejected the proposal and 
retained the block grant action program. 

RED TAPE 

Included in the report's revenue sharing 
proposal is a recommendation for the aboli
tion of LEAA's ten regional offices. We re
spectfully disagree with this recommenda- · 
tton. These omces are very small with a heavy 
workload of not only adm1nistering block 
grants by LEAA but categorical programs as 
well. LEAA shares the concern of the Twen
tieth Century Fund about "red tape" and 
the Congress also has agreed. 

During tile Co:p.gressional oversight hear-
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lngs in 1973, the Committees received testi
mony wh1ch was prtmarlly concerned with 
delays in the receipt of tunds. Only 
occa.sionally did the testimony mention 
paperwork requirements. 

In response to these concerns, LEAA's leg
islation was amended to require that states 
eith~r approve or cllsapprove any application 
from a local government unit within 90 
days of the reeelpt of the application by the 
state criminal justice planning agency. All 
states have developed procedures and are 
in compliance with this requirement. In 
addition, requirements were placed upon 
LEAA that state plan submissions be 
approved or disapproved within 90 days of 
their submission to LEAA. Likewise, action 
on such state plans have all been well within 
the 90 day statutory Umlt. 

LEAA also has lnltiated a red-tape reduc
tion project to streamline operations as much 
as possible and to reduce unnecessary paper
work. 

This Committee should also be aware of the 
following errors in fact in the Twentieth 
Century Fund report that LEAA in good 
conscience must correct for the .re_9ord: 

"The printed guidelines for state plans 
are 200 pages long... The highest number 
of pages ever for the guideUnes was 71, gen
erally they are 20 to 30 pages long. 

"Some state plans are the work of out
side consultants .... to LEAA's knowledge, 
only two states have ever used outside con
sultants. One state used consultants for two 
years, the other for one year. 

Some red tape is Imposed upon us by 
statute. LEAA has three major areas of 
regulation: civll rights compliance, audit 
and privacy and security. In two areas, civll 
rights compliance and privacy and security, 
the report states that LEAA 1s not doing 
enough. This is not compatible with the 
overall view of the Task Force which advo
cates cutting down red tape. And although 
the Twentieth Century Fund does not men
tion "Audit, .. thJs Is a federal oversight pro
gram common to all federal programs in
cluding general revenue sharing. 

One final note on "red tape.'' The 
Twentieth Century Fund Task Force recom
mends that payments be made directly to 
individuals in the Law Enforcement Educa
tion Program (LEEP) instead of to educa
tional institutions. 

A measure was introduced 1n 1973 in the 
Senate that would have ordered LEAA to dis
tribute LEEP funds directly to the students 
as the Task Force recommends. The proposal 
received only two votes, lndlcattng that the 
Congress, too, could foresee the morass of 
"red tape, that such a program would entall. 

In addition, evaluations of programs that 
make payments directly to students indicate 
that abuse under these plans is slgnl:flca.nt. 
Such a plan would remove some of the exist
ing incentives for schools to strengthen the 
quality of their crime-related programs. It is 
conservatively estimated this would require 
400 additional personnel to monitor just this 
function. LEAA's total staff 1s about 700 
people. 

RESEARCH 

The recommendations .of the Twentieth 
Century Fund are superficial when the Task 
Force addresses research. There 1s one side 
of the recommendation with which we agree 
and that is the need of continued and more 
in-house fac!Utles. 

First, the National Institute ot Law En
forcement and Criminal Justice already sup
ports a program of Research Fellows which 
attracts talented researchern who come to 
the Institute to w.ork on Innovative projects 
of their own design. Secondly, the Institute 
1n its past experimented with an in-house 

research component and found that it was 
not practical With existing staffing alloca
tions. It was not the inablllty to attract good 
researchers, but rather the immediacy of the 
program development monitoring demands 
for the external research program which 
quickly eroded the time of even the small 
staff which was concentrating on Its own 
research. The Research Fellowship Program 
assures that researchers have ma.xlmum free
dom to manage their own research. Given an 
ideal situation in which sta1f resources 
matched the demands of the program, the In
stitute would welcome an expansion of an 
in-house research capabllity. 

The charge that "little attempt has been 
made to incorporate findings into the crim
inal justice syst~ms at state and local levels" 
is false. 

The fact is that the Task Force's proposals 
have been carried on by the Institute ever 
since its existence. They were strengthened 
with the 1973 amendments that directed the 
Institute, .. where possible," to determine the 
impact of LEAA's crlmlnal justice assistance 
programs. To achieve that, the Institute 
established an omce of Evaluation to evalu
ate the management and performance of 
selected LEAA programs, help state and local 
agencies to improve their evaluation capa
bllities and develop new evaluation tools and 
methodologies. It also established a Na
tional Evaluation program to assess the ef
fectiveness of special approaches to crlmlnal 
justice problems. 

In addition, the Model Program Develop
ment Division of the Institute has been pro
viding basic information to state and local 
units of government concerning what works 
and what does not work in law enforce
ment and criminal justice. Today, more than 
5,000 practitioners and policy makers have 
received training as part of this program. 

The Task Force claims that .. too much 
reliance on outside research has made LEAA's 
research program too dltruse and unmanage
able ... llttle Institute sponsored research 
has found its way down to the states, far 
less to the streets . . . the Institute has been 
reluctant to bulld up their sta1f of in-house 
researchers, on the theory that first-rate 
talent wlll not want to work for the govern
ment." 

The enth·e section relating to "in-house 
research" Is without factual basis. Unlike 
the comprehensive assessments of LEAA and 
the Institute currently under way by the 
Advisory Commission on Intergovernmental 
Relations and the National Academy of Sci
ences, no sta1f were interviewed, no resumes 
were examined, no grants a.n4 contracts ex
amined, no state and local officials surveyed. 
The specific statement regarding the re
luctance to have In-house researchers is 
totally inaccurate and without foundation. 

SYSTEMS AND STATISTICS 

To turn to the area of data collection, 
LEAA agrees completely with the necessity 
to develop a "systematic regularized, reliable 
set of crtminal justice statistics." The rec
ommendation to analyze the needs and va
lidity of existing crime statistics has already 
been addressed by LEAA. The National Crim
Inal Justice Information and Statistics Serv
ice is now in the process of completing a 
five-year master plan for the development of 
l.m.proved cr1m1na.l justice statlstics dealing 
not only with the incidence of crime but the 
fiow of the offender through the criminal 
justice system. In the crime reporting area, 
LEAA has funded the improvement of state 
Uniform Crime Reporting through the Com
prehensive Data System program to enable 
the states to provide high quality crime sta
tistics to the national collection effort. As a 
result of LEAA's Investment in this area, 31 
state statistical analysis centers are now be-

ginning to collect good crlmlnal justice sta
tistics in their respective states. 

As a result of efforts initiated by Project 
SEARCH, LEAA has created and is funding 
the development of a nationwide statistical 
system based on the fiow of offenders 
through the crimlnal justice process. The 
strategy for implementation of this nation
wide improved crlmlnal justice statistical 
program focuses on the development of im
proved collection and analytical capablli
ties in the states themselves, rather than 
mandating a federal program. 

Efforts are also under way to correlate the 
LEAA victimization statistics with uniform 
crime reports to compare victim experiences 
with crimes known to the pollee. Based on 
models developed with LEAA funds, state 
judicial information systems and offender
based corrections information systems are 
being implemented in many states with the 
requirement that these systems produce the 
offender-related crlmlnal justice statistics 
so badly needed in the nation. The entire 
Comprehensive Data. System program is un
der continual review and new guidelines are 
currently being issued. 

The Task Force alludes to discussions over 
the control of a nationwide computerized 
criminal histories network and alleges that 
conflict exists between the FBI and LEAA in 
control of this system. This is clearly not the 
case. LEAA has funded the National Law 
Enforcement Telecommunications System to 
help the states exchange Information not 
provided by the National Crime Information 
Center operated by the FBI. The Department 
of Justice has already created the Task 
Force-recommended review board to deal 
with the policy !or operation of any and all 
systems funded or operated by Department 
of Justice agencies. Further, the National 
Crime Information Center has an advisory 
policy board representative of the criminal 
Justice community to deal with these Issues. 

ORGANIZED CRIME 

We generally agree with the Task Force's 
comments in the. area of organized crtme, 
but we respectfully suggest that LEAA's ac
tivities are somewhat more extensive than 
the report reflects. Also, this is a type of 
program that takes time-a. lot of time
and this would hardly be possible under the 
one-year extension of the LEAA that the 
Twentieth Century Fund recommends. 

P.OLlTICS 

We violently disagree with the Task Force 
report allegations that partisan politics has 
played a part in the allocation of LEAA 
funds. 

First, the block grant concept, the popula
tion formula under which LEAA distributes 
most of its funds, leaves no room for polit
Ical partisanship at all. Also. over the years, 
the agency has dealt with hundreds of state 
and local government otncials of all political 
persuasions. 

An overwhelming majority of those officials 
have in fact been members of a .d11ferent 
political party to the Admln1stration 1n 
Washington. 

As for the specific charge that there was 
political pressure brought to bear in Phil
adelphia, I have no personal knowledge of 
this alleged incident. Although I was at 
LEAA at the time, I was not privy to any 
discussions or negotiations, if in fact there 
were any. Also, our subsequent relationships 
with Philadelphia suggest there was no par
tisanship. Our largest grant has gone to the 
courts. The next largest went to the special 
prosecutor for the investigation of omctal 
corruption 1n ·the City of Phlla.delphia. 

PRIVACY AND SECURITY 

LEAA has a complete set o! privacy and 
security regulations and requires that 1n 
LEAA-funded criminal justice in!ormation 

. 
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systems. certain basic security and p.rivacy 
considerations be followed. 

It should be pointed out that LEAA has 
executed this rigorous and extensive pro
gram governing the privacy and security of 
information collected and disseminated as a 
consequence of LEAA funding. However, the 
serious constitutional issues involved in this 
area are more properly the province of Con
gress. Since 1971, the Department of Justice 
and LEAA have repeatedly offered legislative 
proposals to resolve these issues. but the pro
posed legislation has falled 1n Congress. 

COMPREHENSIVE PLANNING 

Here is an instance where the Twentieth 
Century Fund Task Force 1s for a program, 
and at the same time is against it! The Task 
Force criticizes the annual plan review, but 
on the other hand suggests that the com
prehensive planning process be placed on a 
five-year cycle. This of course makes no 
sense at all when you consider that the Task 
Force has recommended 1n the fl.rst instance 
a one-year extension of the LEAA program. 
In the past, LEAA has favored multi-year 
plans which could be updated by annual 
plan submissions. Current LEAA guidelines 
permit a single plan to become the basis for 
multi-year funding with annual updates of 
changed portions of the plans. 

GMIS 

The LEAA grants management information 
system. contrary to the Task Force report, 
was set up to permit the effective ma.nage
ment of the LEAA grant program. rather 
than 1n response to earlier criticisms. The 
grant descriptions are indeed submitted by 
the grantees. and properly so, and are now 
being checked for accuracy 1n the editorial 
process. During the last year. LEAA has un
dertaken a substantial effort to improve the 
accuracy and completeness of this re<:ord of 
grants. The fact that the data 1s not com
pletely and accurately entered into the com
puter does not imply that such data is not 
available 1n manual form. 

Again, LEAA has already undertaken the 
revision of the coding procedures and the 
design a! the system to provide more rigor
ous and complete descriptive data on an 
categorical and block grants. The agency 
does require, and wm lncreaslngiy inslst. 
that grantees provide data for the system 
in a timely fashion. While this system does 
not provide an of the fiscal data required 
for the effe<:tive management of the program, 
other information systems and manual sys
tems do exist to account for the expenditure 
o! funds. 

ONE-YEAR REAUTHORIZATION 

Not only would this proposal of the Twen
tieth Century Fund have the effect of chang
ing the nature of the LEAA program to the 
type of short-term and limited efforts which 
have been criticized by the Congress and 
others on several occasions previouly, but 
would also have other adverse effects on the 
objectives of the Safe Streets Act. 

It should be emphasized that the Admin
istration's proposal for renewing LEAA's au· 
thorization was submitted in compliance 
with Public Law 93-344, the Congressional 
Budget and Impoundment Control Act of 
1974. That legislation has as one of its pri· 
mary objectives the developntent of a long
range planning capability by the Federal 
Government, with program expectations 
stated for five years. Extension of the LEAA 
program for five years would be consistent 
with this Congressional objective and would 
assUl"e stability 1n this aspect of federal 
assistance. 

One o1 th& key features of the current 
LEAA program is the comprehensive plan• 
ning process which I mentioned earlter. This 
planning, to be e1rectlve, must necessarily 
have long-range 1mpl1catlons. 

A one-year program and the uncertainty 
as to future assistance would have adverse 
effects on state and local e11'orts. 

The nature of the projects supported could 
change significantly in form. from innovative 
efforts expected to have permanent beneficial 
effects. to projects which merely continue 
the status quo and support normal opera
tional expenses. 

Jurisdictions would b& hesitant to make 
a commitment to many slgnlficant under
takings because of the possibility of abrupt 
loss of support. 

Short-term programs would also encourage 
the purchase of equipment by loca.lities since 
a tangible benefit lasting for some time 
would be guaranteed. Equipment purchases 
would also be a ttract:lve since they require 
no follow-up planning or evaluation. 

There could additionally be a chilllng ef
fect on the raising of match:ing funds by 
localities. Local offictals may not wish to 
make a substantial investment 1n a program 
which could possibly remain 1n existence for 
a brief period. or which might be drastically 
changed 1n nature. 

One particularly striklng e:mmple of the 
negative results which might occur because 
of a reauthorization llm1ted to one year 1s 
in the area of LEAA's corrections effort. The 
objective of our corrections program is to 
develop and utilize hypotheses concerning 
techniques. methods, and programs for more 
effective corre<:tlona.l systems and improved 
capabilities of corrections, with special at
tention to offender rehabllltation and diver
sion of drug abuse offenders. Developing and 
demonstrating innovative, system-oriented 
programs and monitoring and evaluating the 
outcome of such efforts requires substantial 
time, eftort. and funding commitments. One 
year is an unreallstic period to accomplish 
such objectives. 

OVEBSIGHT 

This paper catalogues some of the most 
serious errors of the Task Force report. Ap
parently the authors of the report do not 
understand the provisions of the Act which 
created LEAA. This is particularly distressing 
to LEAA be<:ause the agency spent many 
hours filling the requests :!or Information by 
the Twentieth Century Fund. It Is in no 
sense a comprehensive examination of the 
LEAA program and many of the Task Poree 
statements indicate a serious misunderstand
ing of how the LEAA operates and of the 
LEAA's mission-as set forth by Congress 1n 
the enabling legislation. 

Moreover, to quote the report. the "Task 
Foree urges that Congress exercise more 
vigorous oversight regarding L.EAA." The im
pression is that LEAA has rarely-if ever
been questioned by Congress on its programs 
and projects. That is patently nonsense. Both 
the House and Senate Judiciary Committees 
held oversight hearings on LEAA ln 19'ZO, 
1973, and 1975. Each year, LEAA undergoes 
oversight before both the Bouse and Senate 
Appropriation Committees. The House Gov
ernmental Operations Committee conducted 
extensive oversight hearings on LEAA. In 
fact, the testimony 1s 1,000 pages long! And 
the General Accounting Office has audited 
scores of LEAA programs and projects. In 
relation to juvenile delinquency, the Senate 
Judiciary Subcommittee and the House Edu
cation and Labor Committee conducted hear
ings in 1973 and 1974.. LEAA has undoubt
edly undergone a thorough scrutiny in the 
last eight years-not to mention the hear
ings representatives of the agency have testi
fied at this year. 

CONCLUSION 

What is the role o~ LEAA? In the seven 
years the Agency has been in operation, there 
has been confusion over whether it is crime 
reduction or systenl inlprovem.ent. This con
fusion began with President Johnson's crime 

message of 1967 and was continued in certain 
respects into the Nixon Admln1strat1on. 
LEAA should not be held responsible for 
crime reduction objectives. Congress under
stood this and our legislation clearly and 
repeatedly states that the basic responsibil
ity for i.mprovement of the criminal justice 
system rests with state and local govern
ments. They do most of the work, as well as 
supply most of the funds. The Law Enforce
ment Assistance Administration is clearly 
only responsible for system improvement. 

Under the Crime Control Act, LEAA canna~ 
dictate to state and local governments how 
to run their criminal justice systems. LEAA 
neither approves nor disapproves specific 
projects a state or city may want to support 
with block grant funds-unless the proposal 
is inconsistent with the provisions of the 
state's comprehensive plan. Each state makes 
those de<:lsions on the basis of its own evalu
ation of needs and priorities. These are stat
utory requirements to which LEAA must 
adhere. 

STOCK MARKET RECORD 
COMPARISONS 

Mr. HUMPHREY. Mr. President. 
claims by one political party or another 
during an election year can sometimes be 
seriously misleading. I believe it is 1m
po1·tant to set the record straight on the 
condition of the stock market during 
respective Democratic and Republican 
administrations of recent years. 

The facts of the matter are that the 
Nixon-Ford administration has put the 
stock market on a roller coaster ride 
that has left the investing public and 
corporate America with a severe case of 
financial motion sickness. 

The 1976 Economic Report of the 
President. on page 266, presents Stand
ard and Poor's common stock data. and 
discloses that during the 8-year period, 
1961-68, the years of the Kennedy-John
son administrations, the stock market 
was not only stable but followed an over
all growth trend which increased by 50 
percent the average composite price of 
industrial, public utility, and railroad 
shares. 

On the other hand, the Nixon-Ford 
administration years, 1969-75, are rep
resented by a list of composite average 
common stock prices that begin at a 
slightly lower price level than was at
tained in 1968. zoom up for a 2-year gain 
in 1972 and 1973, and then plummet to 
a point well below the price level of 1968. 

This is not exactly what you could 
call a great example of stability and pros
perity for the investing public and the 
Nation's publicly owned corporations. In 
point of fact. a fair segment of the in
vesting public got out of the market al
together during this period. 

Mr. President. let us examine tbe dif
ferent trends in the stock market during 
Democratic and Republican administra
tions, which are graphically indicated by 
the President's Economic Report of 1976. 
What follows is the yearly composite 
average price for industrial, public util
ities and railroad stocks as compiled by 
Standard and Poor's. The list rep1·esents 
the year-to-year action among 500 
stocks accounting for most of the value 
of all common stocks traded on the New 
York Stock Exchange. First, the period 
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1961-1968 when Democratic administra
tions served the Nation: 

1961 ------------------------------ $66.27 
1962 ------------------------------ 62.38 
1963 ------------------------------ 69.87 
1964 ------------------------------ 81.37 
1965 ------------------------------ 88.17 
1966 ------------------------------ 85.26 
1967 ------------------------------ 91.93 
1968 ------------------------------ 98.70 

Compare this with the roller coaster 
years of the Nixon-Ford administration: 

1969 ------------------------------ $97.84 
1970 ------------------------------ 83.22 
1971 ------------------------------ 98.29 
1972 ------------------------------ 109.20 
1973 ------------------------------ 107.42 
1974 ------------------------------ 82.85 
1975 ------------------------------ 86.16 

Mr. President, I invite the investing 
public to trade in its economic motion 
sickness for the comfortable, steady 
growth and prosperity enjoyed by all the 
people of the Nation during the years 
when Democratic administrations served 
the country. 

CONGRESSIONAL ARCHIVES 
Mr. HRUSKA. Mr. President, on May 6 

of this year, in the assembly room of 
the Dirksen Congres[lonal Research 
Center in Pekin, Dl., a symposium con
cerned with various aspects of congres
sional archives was held under the aus
pices of the Lilly Foundation. Some 60 
archivists, historians, and librarians at
tended. 

My colleagues will recall that the 
Dirksen Center was established in mem
ory of the late Senator Everett McKinley 
Dirksen. Its board of directors, under the 
able and dedicated leadership of James 
Unland, president of the Dirksen Endow
ment Fund, has undertaken an ambitious 
program to develop the center as a 
unique archival library and research cen
ter serving legislative scholars and his
torians. 

It was in furtherance of that goal that 
the symposium had as its keynote speak
er the distinguished Archivist of the 
United States, James B. Rhoads. 

Other participants included: 
John E. Velde, Jr., Commissioner, National 

Commission on Libraries and Information 
Science; 

Robert A. Jones, Director, Cullam-Davis Li
brary, Bradley University; 

Philip Weinberg, Director, Center for 
Learning Resources; 

Sylvia Faibisoff, Professor, Graduate School 
of Library Science, University of illinois; 

William C. McCully, Jr., Archivist and Ad
ministrator, Dirksen Congressional Research 
Center; 

Charles 0. Jones, Professor, University of 
Pittsburgh. 

In addition to the presentation of for
mal papers, extemporaneous presenta-
tions were made by Richard A. Baker, 
Historian of the U.S. Senate, and Max M. 
Gilstrap of the Richard B. Russell Li
brary at the University of Georgia. 

Dr. Baker was kind enough to send me 
a summa-ry of his notes of the sym
posium. 

r..ir. President, in order that Senators 

who are considering the disposition of 
their own papers may have some under
standing of the considerations involved, 
and to further an appreciation of the 
exciting work being undertaken at the 
Dirksen Center, I ask unanimous consent 
to have printed in the RECORD the intro
ductory remarks of President Unland, 
the keynote address of Dr. Rhoads, and 
the summary notes of Dr. Baker. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
SEMYNA.R ON CONGRESSIONAL ARCHIVES, PEKIN, 

ILL., MAY 6, 1976 
Welcome by Mr. James M. Unland, Presi

dent of the Board of Directors of the Everett 
McKinley Dirksen Endowment Fund: 

We are delighted to have you all in Pekin, 
Illinois, at the home of the Pekin Public 
Library which is combined with the Dirksen 
Congressional Research Center. 

The Research Center has been financed 
with private funds. Those of you who knew 
the late Senator Dirksen, whether you agreed 
with his political philosophy or not, I'm sure 
all agree that he was a very human person. 
And he had a dream that he wanted to 
humanize the history of the legislative proc
ess, and this is the beginning of his dream. 
Through your attendance, your participa
tion, and your input, we hop& as Boa-rd 
members to become better acquaiDJted with 
this subjoot and implement his dream. 

A little bit about our organization-We are 
a Board consisting of lay people, a rather 
heterogeneous group. We have an assistant 
to the president of a large Insurance com
pany as a member, a practicing attorney, a 
corporate executive, an architect, a home 
builder, a public relations consultant, two 
owners of insurance agencies, the widow of 
the late Senator, the chairman of the United 
Jewish Appeal of the United States, a house
wife and civic leader, a retired corporate 
executive, and a United States Senator. We 
are going to broaden our base of individuals; 
we need additional talent. We want this to 
be non-partisan. It was not the Senator's 
desire nor that of anyone connooted with the 
Dirksen family that this be a partisan Re
publican operation, and so we are going to 
continue to work in that regard. 

We have one full-time employee, Mrs. 
Ma1•ie White, who has some archival back
ground and has her master's degree in his
tory .... We have several part-time employees 
whom we use as guides in the Exhibition 
Hall. We've had about 6000 people through 
this Exhibition Hall in the last several 
months. We were not really open until late 
fall. We're looking forward to quite a crowd 
this summer when tourism hits Illinois. With 
the Bicentennial flavor and with some im
provements we've made, we'll be on the 
Tourism map of the state. We hope you will 
browse through the Exhibition Hall. Upstairs, 
on the second floor of this structure, is the 
area where we hope we will some day have 
the Senator's papers classified, and it will 
be the home of the Research Center. Up
stairs are many items of memorabilia and 
artifacts, and as time goes on, we'll have 
more of those items on display downstairs. 

I have three or four messages that I would 
like to read to you. The first 1s from the Sen
ator's widow: 

DEAR JIM: You know, of course, that I 
deeply regt·et not being with all of you at 
the Seminar on Thursday. Please extend my 
best wishes to all in attendance and my 
thanks and appreciation for their taking 
tim.e from busy schedules to visit the Dirksen 
Center. 

Through the combined efforts of all con-

cerned, I know 'that one day soon Everett's 
dream of a living educational Research Cen
ter will be realized. 

Sincerely, 
LOUELLA. 

DEAR JIM: It is a matter of keen regret to 
me that the Senate schedule precludes my 
being with you at the Seminar on Congres
sional Archives in Pekin on May 6. 

Your program and the impressive list of 
speakers and conferees indicate a well 
planned and productive meeting. 

I am looking forward to a. report on your 
deliberations and conclusions. 

Please extend my best wishes to those at
tending the seminar and convey my sincere 
regret that I cannot be there. 

With kind personal regards, 
Sincerely, 

RoMAN L. HRusKA, 

U.S. Senator. 
As you could have guessed, he is the United 

States Senator who is a member of our 
Board. He is retiring from the Senate from 
the state of Nebraska this year and has vol
unteered to become quite active in this en
terprise, and we're delighted. 

DEAR JIM: I want you to know how im
pressed I am with the seminar you and your 
colleagues have put together for the 6th of 
May. This event should, in my view, mark an 
important step in the progress not only of 
the Dirksen Library, but of the science of 
legislative a.rchlves as well. 

I am vitally interested in the concept being 
discussed, and want to take this opportunity 
to wish you a most successful day, and to ex
press my sincere regrets that the press of 
Congressional business-which I suppose may 
be thought of as archiving-prevents me 
from being in Pekin myself for the seminar. 

With every good wish to you and all of the 
seminar participants. 

Sincerely, 
ROBERT H. MICHEL, 

Member of Congress. 
The last of the telegrams, addressed to 

Mrs. Dirksen, has just arrived: 
My thought will be with you and the other 

prominent citizens who will be participating 
in the congressional leadership seminar at 
the Everett M. Dirksen Center. As a long
time friend and great admirer of your hus
band, I am delighted that the center which 
bears his name is dedicating itself to the 
study of a skill in which he was a master. 
I hope that it will be a most rewarding and 
productive experience for all. 

GERALD R. FORD. 

You will recall that President Ford and the 
late Senator were team-mates as minority 
leaders in the House and in the Senate. The 
President has been most interested and has 
contributed financially to this project. 

We have, we think, a very excellent pro
gram to present to you. Throughout the day 
we will have members of our Board introduce 
the speakers. 

ADDRESS OF DR. JAMES B. RHOADS, ARCHIVIST 
OF THE UNITED STATES 

I am pleased and honored to be asked to 
keynote this symposium on Congressional 
Archives here at the fine new facility of the 
Dirksen Center. Senator Dirksen certainly 
exemplified the ideal of politics as the art of 
the possible. Working within a consistent 
fra.m.ework of hi<> own political philosophy, 
Everett Dirksen was always available to his 
colleagues, be they fellow Republicans or his 
honorable opposition, to fashion compromise 
and contl1ct into workable national policy. It 
is proper and fitting that his papers are pre
served for the use of historians in interpret
ing his era. 

We have just come through a period in our 
national history that has been characterized 
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by an emphasis on Presidential politics. 
Arthur SChlesinger, Jr., has called it an Im
perial Presidency; George Reedy thinks we 
are in the twilight of the Presidency. But 
now, in the calm after the turmoil of the re
cent past, we ~ee a growing interest in the 
Congress as a countervailing force to the 
executive branch. Public and scholars aJ.ike 
are turning their attention to the Congress, 
evaluating its performance, calculating tts 
strengths and weaknesses, appraising its past 
and speculating upon its future. 

During the last 16 years, research on Amer
ican legislative behavior has turned increas
ingly to quantitative and statistical analyses. 
This important trend has produced signifi
cant new ways to look at American politics. 
The Midwest boasts an outstanding center 
for such statistical research on the political 
process-the Survey Research center of the 
University of Michigan. Devoted to the ac
cumulation of statistical data on Va.I'ious as
pecta of political behavior, the Michigan cen
ter has fostered a rich literature of sophis
ticated analysis. 

Yet, as the distinguished political scien
tist Thomas Dye has written, "Quantifica
tion necessitates a simplification of what may 
be a very complex question." One of the best 
ways to balance a tendency toward over-sim
pllfication is to use manuscript materl.aJs
the personal papers of the Members of Con
gress and the records of congressional com
mittees. 

But locating such materials may prove 
frustrating to the researcher. The National 
Archives and Records Service of the General 
Services Administration receives the official 
records of the Congress, and, with the con
sent of the Congress, we make them available 
for research. 

The National Archives also holds some per
sonal papers of Members of Congress in our 
Presidential librari-es system-the late 
Wright Patman, for example, left his papers 
to the Johnson Library; Bourke Hickenloop
er and Gerald Nye have deposited theirs in 
the Hoover Library; Thomas P. O'Neill has 
announced that he intends to place his 
papers in the Kennedy Library. In addition, 
we have the papers of Presidents Truman, 
Kennedy, and Johnson from their years in 
Congress. However, we in the National 
Archives are not actively seeking to collect 
a broad range of personal papers of Mem
bers of Congress--our mission is to preserve 
the official records of the United States. 

Many state historical societies and state 
archives collect papers of the Congressmen 
and women of the state, but to my knowledge 
there is no institution devoted solely to the 
acqUisition and preservation of the papers 
of congressional leaders. 

Recently the Senate has appointed a Sen~ 
ate historian among whose announced proj
ects is the production of a directory of the 
locations of the papers of all past and present 
Senators. Such a directory will help, but the 
scholar will still have to travel from one 
manuscript repository to another seeking the 
pieces. Obviously, research trips will never 
be complet~ly eliminated, but a center Sl.lp
porting a collecting and reference program 
such as the Dirksen center proposes wUl cer
tainly eliminate some of the expensive re
search burden. It is somehow appropriate 
that, just as many of our most eminent polit
ical leaders in recent decades have come fr.om 
the Middle West, important centers of sta
tistical and documentary research . on the 
political process are to be located bere. 

I am not suggesting that the Dirksen Cen
ter either solicit the papers of every Member 
of Congress or save every piece of paper from 
e>ery collection acquired. The resources to 
accomplish such a project are beyond the 
scope of even the Federal Government. An 
archives should not save everything, and 

congressional papers are often replete with 
voluminous materials of at best marginal 
historical value. The cost of preserving this 
chaft' is unreasonable, but in candor I must 
warn you that even the process of throwing 
away is a costly one as it must be done care: 
fully and wisely to serve the needs of futw·e 
generations as well as our own. 

And yet within many congressional collec
tions is extremely valuable material. Such 
documents reflect the informal structure of 
Congress, the demands of constituents and 
lobbyists, the expectations and perceptions 
of the Congresman himself. It 1s this material 
that the Dirksen Center archivists must 
identify, preserve, and make available to 
scholars. These papers show what makes 
Congress tick and what makes the Congress
man tick. 

But to hear these ticks and make sense of 
them-to get a melody out of the discon
nected notes-it is important to use many 
sets of congressional papers at once. Woodrow 
Wilson made that point in his classic Con
gressional Government written in 1885 when 
he said, .. Like a va.st picture thronged With 
figures of equal prominence and crowded 
with elaborate and obtrusive detalls, Con
gress is hard to see satisfactorily ar .l appre
ciatively tn a single standpoint." The Dirk
sen Center can contribute to the larger un
derstanding by acquiring and maintaining a 
diverse collection of materials that, used to
gether, wUl illuminate the larger picture. 

As a fellow archivist, I feel that I 
must alert the archivists here at the 
Center of a new development that may 
soon further complicate the already 
serious difllcultles encountered in mak
ing the decisions of what to save and 
what to preserve. I refer to the possibility 
that a future Congress wlll pass legislation 
that will circumscribe the Federal ofllclal's 
freedom to do with his papers as he will. 

Much of the controversy of recent years, 
from the Pentagon papers to the Watergate 
tapes, has focused on the ownership and con
trol of documentation. Former President 
Nixon's well-publicized claim of personal 
property in his Presidential materials re
sulted in Congress passing a law seizing these 
materials and keeping them in Government 
custody. A second-and lesser known-ele
ment of that same leg!Slatton called into be
ing a Public Documents Comm.Jssion to ex
amine the broad legal and political aspects 
of ownership of papers of Federal officials and 
to make recommendations to the Congress 
for a new national policy on their disposition. 

It seems to me that the problem posed by 
the papers of public officials involves three 
important issues overlapping and partly in 
conftict. 

One is the value of preservation of the 
historically signtllcant material; another is 
the need to make the preserved documents 
available for research; still a third is the 
necessity to protect the privacy and the 
political liberties of the public official who 
created the papers and those who corre
sponded with him. It is imperative that in 
any new national policy we meet these three 
demands. 

While it is risky to predict what the rec
ommendations of the Public Documents 
Commission on the question of ownership 
of the papers of Federal ofllclals will be, it 
is possible that in the future Federal officials 
will be asked to make a. distinction between 
the portions of their pape1·s that are public 
papers and the portions that are private. It 
is important that both papers deemed pri
vate and those deemed public are preserved, 
but the result of the legislation stemming 
from the Commission recommendations may 
well be that different guidelines will cover 
access to the public and private portions. 
As archivist s we may be called upon to sug-

gest to public officials a better means of 
filing and sorting their papers and to make 
certain that the distinction between private 
and public portions is clear when the papers 
are deposited in an archival institution. It 
is even possible that Federal officials may ask 
archivists to make the determination of 
which materials are public and which are 
private, a consideration that will entail a 
greatly different approach to processing pa
pers than the one now commonly employed. 
Any Institution planning to collect large 
quantities of the papers of Federal officials 
must be aware of the Commission's work 
and of the complex problem it is addressing. 

As the Dirksen Center well knows, the en
terprise upon which it has embarked is go
ing to be exceedingly expensive. Archival 
processing is a slow deliberate work that in
cludes identifying the major segments of 
the collection; determining and maintaining, 
where possible, the original filing order; ar
ranging the material in labeled containers; 
undertaking necessary preservation activi
ties, and describing the completed arrange
ment as accurately and intelligibly as possi
ble. The jargon of the archival profession 
calls all of this activity "processing," but 
that simple word requires the archivist to be 
part detective (how was the Senator's o1ftce 
file arranged?) , part chemist (l.s this paper 
with a high acid content that needs deacidi
fication?), and part patient laborer (how 
many newspaper clippings are there to 
mount?) 

The tools of the trade are relatively simple 
and inexpensive-archival boxes, brass 
staplers, and the like-but the time re
quired to complete processing makes the 
activity a very costly one. 

Not only is archival processing an expen
sive business, but so, too, is the procedure 
of making holdings known and available to 
the user. A comprehensive list of holdings 
should be produced, published, and dis
tributed; entries for such standard sources 
guides as the National Union Catalog of 
Manuscript Collections or the so-called 
Hamer Guide must be prepared; detailed 
finding aids for each collection of papers 
must be produced for use in the research 
room. Eventually a depository might under
take documentary publication, but whether 
in letterpress or microform, cost must be very 
carefully considered before plunging into 
such a major project. So, too, should the use 
of computerized retrieval and transmittal 
be prudently considered before investing 
great sums-computer programs can try 
both men's souls and men's pocketbooks. 
Finally, personal contact cannot be surpassed 
as a way to make holdings more widely 
known. Participating in the SOciety o! 
American Archivists, attending meetings or 
various national historical organizations, 
sponsoring conferences at the center, per
haps even giving modest prizes for publi
cations utilizing the Center holdings are all 
important necessary public relations tech
niques to publicize Center service$. 

While short term funds for archival proj
ects may be available from fo'l.mdatlons and 
other eleemosynary institutions, it is very 
difficult to find long term som·ces o! sup
port. At the risk of confusing you with the 
names and activities of two different Fed
eral commissions, I do want to call your 
attention to a second commission important 
to the fate o! the historical materials o! our 
country. This is the National Historical 
Publications and Records Commission, a 
standing commission established by Con
gress of which the Archivist of the United 
States is Chairman. This Commission 1'> 
charged with the preservation and publi
cation of important historical materials 
throughout the nation. OVer the past sev
eral decades, the Coinmisslon has sponsored 



15292 CONGRESSIONAL RECORD- SENATE May 25, 1976 
numerous publication projects-you may 
have heard of the publication project on· 
the papers of the illustrious Adams family, 
the product of which formed the basis of 
the recent educational television production 
on the Adams family. 

Originally established to support docu· 
mentary publication projects, the Comnlis· 
sian's responsibilities were greatly enlarged 
iu 1974 when Congress passed legislation en
abling the Commission to make grants to 
support the full range of activities relating 
to the preservation and use of historical ma
t erials-archival processing, if you will. No 
funds, however, have been requested by the 
administration or appropriated by the Con
gress specifically for these new preservation 
grants. Currently such grants as are made 
come out of the Commission's regular budg
et. If the experience of the earlier publica
tions program holds true, at least $2 of non
Federal funds will be generated by every dol
lar of Federal grant money. Yet even so, the 
amount appropriated for the Commission is 
simply inadequate to support a major archi
val program such as the one envisioned by 
the Dirksen Center. 

Putting aside the problems of funding, the 
National Historical Publications and Records 
Commission is justly proud of its role lu 
creative federalism. At the Commission's re
quest, the Governors of nearly 40 states have 
appointed State Historical Records Coordi
nators, and in nearly 30 states State Histori
cal Records Advisory Boards have been nom
inated by Governors and approved by the 
Commission. These boards provide a state
level mechanism to evaluate grant applica
tions and to set priorities to see that the 
most critical needs are identified and funded 
The records program is not another case of 
the Federal Government telling states, local 
governments, and non-profit institutions 
what to do and how to do it. Instead, the 
Commission relies heavily upon the advice 
of professionals and other interested citizens 
at the state and local level to do that. I re
gret to report that the State of Dlinois ha~; 
not yet chosen to participate in this program. 
Those of you here today may want to investi
gate the possibility of Dlinois joining the 
Commission family and then to support its 
work in the public interest of the citizens of 
yow· state. It would be an appropriate activ
ity for all those interested in history in this 
bicentennial year. 

In conclusion, I would like to voice my 
support for the collecting program of the 
Dirksen Center. We in the National Archives 
do not believe that all papers of Federal offi
cials must be deposited in the National 
Archives system. Many non-Federal institu
tions have repeatedly demonstrated their 
ability to preserve, protect, and make avail
able just such material. We do seek to assure 
the public that this material will be pre
served and that it will be made available in 
a timely and orderly fashion. If the Congress 
at some time in the future decides that the 
National Archives should have hegemony ever 
the papers of Federal officials, we would glad
ly undertake an advisory oversight role, but 
we have no wish to hold all of them in our 
buildings in Washington. We believe that a 
cooperative Federalism to preserve the past 
will be our most effective instrument. Some
how, I believe that Everett McKinley Dirk
sen would have agreed. 

SEMINAR ON CONGRESSIONAL ARCHIVES 

GENERAL 

This day-long conference was called to dis
cuss the feasibility of developing a "regional 
Congressional Leadership Research Center" 
at the Dirksen Library. Approximately 60 
ar~;hlvists, historians and librarians at
tended. Most were from the Dlinois area. 
Seven papers were presented. The proceed
ings were recorded and may be published at 
some future date. 

SUMMARY OF PREPARED REMARKS 

James Unland, President, Dirksen 
Endowment Fund 

The Center's primary objective is to "hu
manize the history of the legislative process." 

6,000 person have visited since the fall of 
1975. 

It strives to be non-partisan. 
John Velae, Member, National Commission 

on Libraries ana Information Science 
(NCLIS) 
There are major barriers to institutional 

cooperation among libraries. They include 
unstable funding, lack of clear and universal 
guidelines for service, negative public attitude 
toward changes in library service patterns 
and institutional jealousies. 

These barriers can be overcome. NCLIS is 
leading the drive for cooperation and stand
ardization. 
Robert Jones, Librarian, Bradley University, 

Peoria, Illinois 
Proliferation of information has created 

severe problems of access and control. 
The Dirksen Center needs to tie into the 

information networks and professional staffs 
of academic libraries. 

Philip Weinberg, Center for Learning 
Resources, Bradley University 

At present congressional papers tend to be 
left unprocessed, isolated and randomly 
located. 

Need a centralized agency to integrate col
lections bibliographically. 

The midwest has many valuable collections 
of papers of legislative leaders. Perhaps a 
trend could start here. 

Discussion of central Dlinois' "Electronic 
Highway" that offers high-volume, high
speed, low cost transmission of documentary 
source material. 

Yet much remains to be done. The time
frame for arrival of this electronic infor
mation transfer capacity is uncertain. 

Initial processing of the Dirksen (and sim
ilar) collections is labor-intensive and cost
ly. However, subsequent distribution and 
processing can be achieved at low cost. 

James B. Rhoads, Archivist of the United 
States 

In recent years there is a greater empha
sis on Congress as a countervailing force to 
the Executive Branch. Scholars are apprais· 
ing and evaluating Congress in great detail. 

Need to have manuscript materials avail
able to balance the tendency to oversimpli
fication resulting from recent trend toward 
quantitative analysis of legislative behavior. 

Congressional papers contain much valu
able material for evaluation of how Con
gress and its individual members operate. 
The problem is that an effective evaluation 
results only when scholars can make use of 
many sets of congressional papers at the 
same time. 

Public Documents Commission-its rec
ommendations may mean that "some future 
Congress will pass legislation that will cir
cumscribe the federal official's freedom to do 
with his papers as he will." 

The papers of public officials raise "three 
important issues, overlapping and partly in 
conflict." 

"The value of preservation of historically 
significant material." 

"The need to make the preserved docu
ments available for research." 

"The necessity to protect the privacy and 
political liberties of the public official who 
created the papers and those who corre
sponded with him." 

Any new national policy must n1.eet these 
three demands. 

Thoughts on the Dirksen Center. 
Processing of Dirksen papers will be ex

ceedingly expensive and time consuming. 
Must give careful consideration to meth

ods of making holdings known and available 

to the user. Letterpress or microfilm repro
duction of documents is expensive and re
quires careful deliberation. Use of com· 
puters is also tricky and expensive in terms 
of cost-benefit ratio. 

Personal contact is a good way to pub
licize collections. Give prizes for publica
tions utilizing the Center's holdings and 
sponsor conferences. 

Discussion of National Historical Publica
tions Stnd Records Commission. 
Sylvia Faibisof!, Professor, Graduate School 

of Library Science, University of Illinois 
The anticipations of the Center a-re "am. 

bitious". To establish a computer network, 
you must consider the parameters of the sit
U9>tion. How does one organize the material 
found in the 1300 boxes? Material is mixed 
in nature and does not lend itself to easy 
classification and description. 

There are different types of data bases. 
WhStt are the characteristics of the Center's? 
What will it contain? Must interpret what 
is going into the data base. How complete? 
Will it grow? What data elements should 
be included? What type of access is de
sired? Who will be using it? What do you 
want it to produce? Does the Center have 
the personnel to organize, compile and up
date the data base? 

Problem of compaibility with other data 
bases in U.S. Need to be able to search many 
files simultaneously. As papers of Dirksen's 
colleagues become available, they will shed 
much light on Dirksen's career, as his will 
on theirs. Thus, coordinate indexing, 1n 
depth, will allow 'a researcher to compare 
views of a number of congressional leaders 
at the same time on the same subject. This 
would put the researcher and congressional 
scholarship far ahead of their present situ
ation. 

The cost of "human intervention" or in
depth indexing of papers is very great. In
formation storage and retrieval presents 
many problems but they are not insurmount
able. 

The Dirksen Center should examine exist
ing data bases, for much has been done. The 
Center is not starting fresh. 

How much is the Center prepared to spend 
for indexing? Is a computer available? How 
much will computer access cost? Does the 
Center have funds for experimentation? 
Charles Jones, Professor, Department of Po-

litical Science, University of Pittsburgh 
Political scientists use congressional ar

chives for three basic purposes. 
Analysis of individual behavior. How did 

members of Congress relate to their districts 
and to their Washington responsibilities? 

Analysis of leadership. There is a need for 
more comparative analysis of leadership 
(House v. Senate). What are the elements 
of congressional leadership? 

Analysis of public policy. How is a prob
lem recognized, studied and resolved legisla
tively? Is the process haphazard? 

The Dirksen Center ~hould keep these 
uses in mind as it considers the organiza
tion of its collections. At all co.sts, the Cen
ter must beware of uncontrolled develop
ment. It must think beyond its curre.nt col
lection to what and how the material might 
be used. 

Archivists must strive for the establish
ment of codes and classifications governing 
how and when material is to be made avail
able. He cautioned that we are now h1 a 
"test period". The liberality influenced by a 
climate of "moral fervor" may be subject to 
questioning and possible "backlash'' in the 
:future. 

He discussed the desirability of affilia
tion with the University of Michigan's Inter
university Consortium on Political Research. 
They have many good data collections. The 

Dirksen Center should consider using them 
in its work. 
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ENERGY ACTION NO.2 

Mr. JOHNSTON. Mr. President, on 
May 24 the Senate Committee on Inte
rior and Insular Affah·s held a hearing 
on the Federal Energy Administration 
proposal-Energy Action No. 2-to mod
ify the exemption for small refiners 
from the requirement to purchase crude 
oil entitlements. At that hearing I asked 
that the FEA supply for the Reco1·d the 
answers to a number of questions relat
ing to this issue. Late this afternoon 
most of the FEA responses to these ques
tions were received in the offices of the 
Interior Committee. Because of the sub
stantial interest among members on this 
issue, I asked unanimous consent that a 
copy of the responses received be printed 
in the RECORD for the use and informa• 
tion of my colleagues. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follOWS: 

FEDERAL ENERGY ADMINISTRATION, 
Washington, D.C., May 25, 1976. • 

Hon. J. BENNETT JoHNSTON, Jr., 
Acting Chairman, Committee on Interior 

and Insular Affairs, U.S. Senate, Wash
ington, D.C. 

DEAR MR. CHAIRMAN: The enclosed mate
rial is transmitted for the record 1n response 
to the written questions submitted follow
ing the hearing on May 24, 1976, regarding 
Energy Action No. 2. Several of the ques
tions are still being answered and will be 
handcarried as soon as they are completed. 

If I may be of further assistance, plea$e 
let me know. 

Sincerely, 

Enclosures. 

GORMAN C. SMITH, 
Assistant Administrator, 

Regulatory Progra?ns. 

I-1. Does FEA have any data to support 
the contention that some small refiners re
ceived, under the exemption, benefits "dis· 
proportionate to their actual needs"? Who? 
How much? 

FEA has given ample opportunity to a.U 
small refiners to make a case of serious 
financial hardship resulting from entitle
ment purchase obligations. We consider that 
any small refiner who failed to have such a 
hardship claim examined by the FEA clearly 
does not require exemption benefits. A sub
stantial group of refiners receiving greater 
than 5 cents per gallon benefit from the 
exemption in a given month had either 
never filed for exception relief or had excep
tion requests denied because they could not 
make a showing of financial hardship. 

The following list identtiles those refiners 
receiving exemption benefits greater than 5 
cents per gallon who had not filed for excep
tion relief or who had exception requests de
nied during April through September, 1975: 

OCTOBER 
No exception ('! Gal 

application filed Benefit 
Dow ------------------------------- 7.9 
Fletcher --------------------------- 6.3 Little America______________________ 5. 4 
·saber (Texas)----------------------- 10.8 

UGal. 
Exception denied: Benefit 

EvangelUne ------------------------- 5.6 
Ho\vell ----------------------------- 8. 0 

In total, 16 refiners received exemption 
benefits in October greater than 5 cents per 
gallon. 

NOVEMBER 
No exception ¢/Gal 

application filed Be-nefit 
Caribou-------------------- - ----- -- 5.1 
Flet.::her ---------------------------- 7. 0 
Little America----------------------- 5. 3 
Placid - ----------------------------- 7.6 

¢/Gal. 
Exception denietl: Benefit 

Evangeline ------------------------- 13.8 
lrowell ----------------------------- 11.5 
LaGloria --------------------------- 7. 4 
West Coast------------------------- 8.6 

In total, 20 refinel'S received exemption 
benefits greater than 5 cents per gallon. 

DECEMBER 
No exception ~/Gal 

application flletl Benefit 
<Jolden Eagle----------------------- 19.8 
Southwestern ---------------- - ----- 14:. 1 

-/Gal. 
Exception denie4: Benefit 

F.lowell ----------------------------- 11.3 
Evangeline------------------------- 6.8 
LaGlorla --------------------------- 5. 2 
West Coast-------------------------- 9.6 

In total, 18 Tefiners received exemption 
benefits greater than 5 cents per gallon. 

JANUARY 
No exception ~/Gal 

tJppZtcatton jl'le4 Benefit 

CaribQU ---------------------------- 6.4 
~ounta.tneer ----------------------- 7.3 trnion Texas------------------------ 7.7 

1/Gal. 
Exception deAW: Btmeflt 

Evangeline------------------------- 5.1 
llowell ----------------------------- 9.0 
LaGloria --------------------------- 8. 5 

In total, 19 refiners received exemption 
benefits greater than 5 cents per gallon. 

FEBRUARY 
No exception • ~/Gal 

tJppltcation filed, Benefit 

~~ :::::::::::::::::::::::::::::: 1::~ 
Little America---------------------- 12. 7 
Southwestern ----------------------- 7. 1 

-/Gal. 
Exceptio" de-nwtJ: BeMfll 

Evangeline ------------------------- 10.8 
llolVell ----------------------------- 7.0 

In total, 16 refiners received exemption 
benefits greater than 5 cents per gallon. 

I-2. In deciding tbts, dld the FEA consider 
fully diseconomies of scale, tax benefits avail
able or not avallable, and any other factors 
beside the price paid for crude oil? 

ANSWER 

The FEA received considerable evidence 
concerning economies of scale in its pro
ceedings on the issue. The modlfl.cation be· 
fore the Congress reflects industry state
ments that, although small refiners• costs are 
greater than large refinerS', as refining ca
pacity increases diseconomies of scale de
crease. In our examination, we concluded 
that those refiners benefiting f1·om the EPCA 
exemption are, as a class, no more in need of 
subsidies than small refiners not benefiting 
from the rule when diseconomies of scale 
alone are considered. Tax benefits were not 
considered, and the various other benefits 
available to small refiners through other gov
ernment programs-such as preference in 
sales of government royalty oil-were not 
discounted in formulating the mod.}fication. 
The FEA cannot form rules to protect the 
most needy member of a class because, if that 
were done, less needy members would be un
duly advantaged by the same rule. Certain 
small refiners who will realize decreased ben
efits under the FEA modification (as com
pared to the EPCA exemption) will be eligible 
for additional relief through the exceptions 
process if their circumstances warrant. 

I-3. Does FEA have any data which sup
ports a market shift toward marketers sup
plied by independent refiners, which shift is 
due to Special Rule No. 6? 

ANr:>WER 

The FEA does not collect data detailed 
enough to allow a close analysis of this ques
tion. However, we believe that changes in 

market shares have limited value in meas
uring the effect of Special Rule No. 6. A 
change in relative price between competitors 
frequently has the effect of causing the mar
keter whose price competitiveness has de
teriorated to respond to his weakened com
petitive position by sacrificing a. part of his 
profit margin in an attempt to minimize his 
volume loss. Under this case, the marketer 
suffers financial injury, but the loss of sales 
dollar volume will not be reflected in mar
ket share information. 

I-4. Does FEA have any data to suggest 
that an exempt small refiner has Increased 
its refining capacity or normal refining runs 
due to the benefits it has 1·eceivecl undet· 
Special Rule 6? 

ANSWER 

FEA has aggregated data on all exempt re
finers as to poSSible increases 1n receipts of 
old oil. The question you asked is phrased 
in terms of Increases in runs, while benefits 
from Special Rule 6 actually increase only as 
a result of greater quantities of old oil as a 
portion of total receipts and runs. There have 
been unusual increases in old oil receipts of 
10 exempted refiners, and compliance action 
has been initiated. Because compliance in~ 
vestigations ha.ve not been completed, we are 
not providing the names of the specific firms. 
Of these ten firms, eight have received bene
fits in excess of five cents per gallon in one 
or more months of the exemption. 

I-5. Does FEA have any data to support the 
assertion that Special Rule 6 has provided 
an incentive to small refiners to curtail their 
refining runs? lrave any small refiners cur
tailed their runs due to this exemption? 

I-6. Does FEA have any evidence or data 
to support the assertion that the exemption 
has acted as a. disincentive for small refiners 
to expand their rellning capacity? Since 
December 22, 1975, have any refiners failed 
to expand their refining capacity due to this 
exemption? 

ANSWER 

It should be noted that the FEA's proposal 
did not state tha-t the entitlements exemp
tion under Special Rule 6 is causUng a net 
reduction in such refiners' runs or capacity 
expansion, but that the exemption as struc
tured contains inherent incentives to those 
ends. When considered in light of the ex
tensive monetary benefits flowing to ex
empted firms, the incentives against expan
sion by an exempted small refiner over the 
100,000 barrel per day limit are obvious. In 
addition, increasing crude runs above the 
50,000 balTel per day level would operate to 
increase an exempted firm's crude oil costs 
for each barrel of product produced. If mar
ket conditions did not permit the recovery 
of these increased costs, the incentive in 
many case;;; would be to maintain crude run 
levels below the 50,000 barrel per day level. 
FEA's further consideration of such incen
tives led it to the conclusion that these in
centives would be inconsistent With the 
aims and objectives of the entitlements pro
gram as well as specified objectives set forth 
in section 4(b) (1) of the EPAA. No data, 
records or documents further expanding on 
this analysis are available. 

II-1. Is it true that as early as January 12, 
1976, officials of FEA gave newspaper inter
views in which they pledged their effort'> 
to do away with this exemption? (John Hill 
alleged made such t·emarks to a New York 
Times reporter according to a Jan. 12 ar
ticle in the New York Times.) 

Answers to this question have noi, yet been 
received from FEA. 

II-2. Throughout consideration of enact 
ing a small refiner exemption, Congress was 
concerned that FEA implement the exemp
tion in a manner which would not incre11se 
the cost to small refiner sellers of entitle
ments. What did FEA do to minimize this in
crease in cost when Special Rule 6 was is
sued? 
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AN SWEll 

When the small refiner exemption was is
sued, FEA spread the increased cost across 
all non-exempt refiners. Th1s was in con
trast to the method used when purchase 
obligations were phased ln during the first 
several months of the entitlement program. 
Then, the added cost runs spread only across 
entitlement sellers, whUe entitlement pur
chase obligations remained fixed. The exemp
tion method reduces the cost to small refiner 
sellers compared to the earlier treatment. 

In the House Report on the House version 
of the EPCA, It states "the Committee wishes 
to make clear Its lntent that any entitle
ments exempted by this section (403) shall 
be treated Just as the FEA treats entitlement 
purchasers which it has excepted through 
admln1stra.tive procedures, i.e .• by disregard
ing the old oll to which such entitlement 
purchases would apply when calculating the 
National Adjusted Old 011 Supply Ratio." 1 

In the U.S. District Court decision of March 
18, 1976, 1n Crown Central Petroleum Cor
poration, et al. vs Federal Energy Admln1s
tration. et al., Judge Gesell concluded: 

"The procedure followed by FEA here un
der attack 1s admittedly 1n strict conformity 
to the position taken 1n the House Report 
just quoted. Th1a legislative history se
quence appears the most authoritative 
among many scattered references and 1s en
titled to spec1al weight when opposed to sen
ate discussions of an earlier bill, ex post 
facto letters, or remarks of an ambiguous 
kind made in 1loor debate." 

II-2A. Did Congress give PEA the author
ity to completely revoke the small refiner 
exemption? 

Answers to this question have not yet been 
received from FEA. 

ll-3. Less than two months after issuing 
Special Rule 6, FEA issued a ru1emaking pro
posal to modify Special Rule 6. Do you be
Ueve the small refiner exemption ha.s been 1D 
operation long enough to accurately gauge 
its effects? 

ANSWER 

FEA's 1n1tial proposal to modify Special 
Rule 6 was issUed on February 28, in antic
Ipation of the fairly lengthly process of pub
lic hearing and comment, review. final rule
making and Congressional review. It was 
relatively certain that the entitlement no
tice to be issued in June was the first month 
in which Implementation of a modlflcation 
was likely, and thus, s1x months under the 
exemption would already have been experi
enced in the marketplace. FEA was urged by 
those refiners who opposed the exemption 
(and those who wanted a larger small refiner 
bias) to lnltiate the rulemaklng process as 
quickly as possible because each month of 
the exemption Imposed marketing diffictil
tles on them. FEA has been gathering data 
on the exemption and small refiner bias bene
fits, although tt is extremely d111lcult tD 
isolate marketing disparities directly caused 
by Special Rule 6. 

II-4. What did FEA propose in its pro
posed rulemaklng issued on February 28. 
How does that differ :from what FEA pro
posed in Its communication to the Congress 
on May 12? Does this not make a sham of 
FEA's publlc comment procedure? 

The February 28 FEA proposal would have 
limited benefits received by a small re:flner 
under the EPCA exemption to one cent per 
gallon over beneftts received by a small re
.tlner seller of entitlements of slmllar size. 
The major deficiency of this proposal wa.s 
that lt did not include small refiner sellers 
of entitlements in the benefits, so that they 
would have continued to be competitively 
disadvantaged among refiners of comparable 

1 House Report No. 94-340, 94th Congress 
1st Session 48 (1975). 

size. The earller proposal also did not appor
tion the benefits to small refiners based upon 
crude runs. The present proposal includes 
both refiner buyers and sellers of entitle
ments and scales benefits according to re
finer size. 

The FEA mod.l:flcation 1s based upon a 
close review of written and oral comments. 
These comments resulted tn the develop
ment of the two changes noted above. With
out the benefit of these hearings and writ
ten comments, which highlighted the severe 
division of oplnlon among small refiners on 
the EPCA exemption, the FEA might have 
made the mistake of not proposing a modi .. 
fication of the exemption. 

II-5. Wlll FEA allow sufficient time for 
small refiners to seek rellef from this modi:fl
cation if they deem rellef necessary Immedi
ately and retroactively to the beginning of 
this new role? 

AN SWEll 

In Its proposal to modify the small re
finer exemption appea.rlng In the Federal 
Register of March 4, FEA invited any small 
refiner which felt it might incur financial 
hardship were the modification adopted to 
file a request for exception by Aprtl 1, 1976. 
In response to requests for an extension. 
FEA extended verbally the deadllne to Aprtl 
21 at the hearings on the proposal on March 
24. Subsequently. the formal notice appear
ing in the Aprtl 7 Federal Register further 
extended the date for submlsslon of excep
tion requests to Ms.y 3. As Assistant Admin
istrator Gorman Smith Indicated in testi
mony yesterday, in the event that no final 
action is taken on a request for exception 
filed by a small refiner for entitlement pro
gram hardships, he w1ll be granted a stay 
on any purchase requirements until his ex
ception decision Is completed. 

m-1. How many re11ners are there in the 
United States? · 

ANSWER 

In the month of February 1976, 140 re
finers reported receipts and/or runs of crude 
oil for the entitlements program. 

2. How many are small re11ners (under 
175,000 bb/d capactty) ? What share at the 
market do they represent? What share of the 
gasollne market do they represent? 

ANSWER 

There are 116 small refiners with capacity 
under 175 MB/D as of January 1, 1974. Based 
on receipts of crude oil to their refiners, they 
comprise 19.2% of the petroleum products 
market. 

3. How many are small refiners (under 
100,000 bb/d capacity) ? What share of the 
market do they represent? What share of the 
gasollne market do they represent? 

ANSWER 

There are 109 small refiners with capacity 
of 100 MB/D or less. Based on receipts of 
crude oll to their refineries, they comprise 
12.4% of the petroleum products market. It 
1s unknown at this time what share of the 
gasollne market Is attributable to small re
finers under 100,000 B/D capacity. However, 
Lundberg Survey. Inc. (North Hollywood, 
CA), using sales data collected by state tax
ation agencies, has stated that for the first 
six months of the 1975 calendar year, 5% of 
the gasollne market was held by refiners 
with less than 100,000 B/D capacity. Many 
small refiners do not make gasollne at all. 

4. How many small refiner purchasers are 
there? What percentage o! them are under 
50,000 B/D of capacity? Under 30,000 B/D 
capacity? Under 10,000 B/D capaCity? What 
share of the market do each represent? What 
share of the gasoline market do each repre
sent? 

For the month of February, 1976 there 
were 56 small refiner purchasers who had 
runs of 100,000 B/D or less. Of these, 82.% 

were under 50,000 B/D of capacity; 70% had 
capacities under 30,000 B/D and 34% had 
capacities under 10,000 B/D. 

FEA beUeves that market share data de
rived from product sales might be mislead
ing because m .any small refiners purchase 
finished product from majors. Since the en
titlements program and the FEA modifica
tion are based on runs to stms we have 
analyzed small refiners' runs as a percent
age of all runs for February, 1976. On this 
basis, refiners with runs under 50,000 B/D 
represented o.•% of the market; refiners 
With runs under 30,000 B/D represented 
2.9%, and those with runs under 10,000 B/D 
represented 0.7% of the market. 

We do not have data on the shares of the 
gasoline market held by tne various cate
gories. 

m-5. What eVidence and data. do you have 
that branded gasollne dealers are being hurt 
by the small refiners exemption? 

Baslca.lly, the evidence that FEA has con
cerning the adverse impacts Special Rule #6 
ha.s on branded gasoline dealers ls from 
written and oral testimony presented at 
FEA's public hearings and from voluminous 
correspondence. For further dlscusslon of this 
subject, please see answer to Question III-7. 

III-6. Have you studied the allegation that 
the problems facing the branded dealers 
is based more on the pricing policies of the 
major refiners than on the sm8Jl refiner ex
emption? Have you investigated the allega
tion that major refiners are putting· the 
squeeze on branded dealers .to convert their 
stations into company owned stations? 

Pricing policies by the major oil compantes 
to their branded dealers are the same as they 
have been for the past 30 years. They are 
based on a dealer tank wagon prlce tor a par
ticular market area. FEA investigations into 
major oil companies show that stations 
owned and operated (salaried) by the seven 
largest refiner/marketers numbered 2,500 in 
1974 and 2,900 In 1975 out of a total of 62,300 
stations supplied by these majors in 1974 and 
o6,800 in 1975. On the other hand, stations 
owned and operated by all other refiner/ 
marketers numbered 10,700 in 1974 and 11,500 
1D 1975. The total number of stations sup
piled by these refiner/marketers was 123,400 
In 1974 and ll2,000 in 1975. We have not 
found major oll companies pressuring their 
dealers to change to salaried opera tlons. 

ID-7. Does FEA have data to indicate that 
gasollne marketed at independent refinery 
stations ha.s been markedly reduced in price 
due to the small refiner exemption? 

Although FEA does not have definitive 
studies showing that the small refiner ex
emption has resulted in drastically lower 
prices at stations supplied by exempt small 
refiners, there is a · definite indication that 
small refiner/marketers have increased their 
share of the market generally during FEA 
controls. A study of five major cities shows 
that the independent share of the gasoline 
market went from 13.6% in 1973 to 23.6% 
in 1975. an increase of over o8%. Average 
prices for these five cities show major brand
ed independent dealers' prices for regular 
leaded gasollne at 58.6 cents per gallon, while 
independent marketer-controlled stations 
had an average price of 53.5 cents per gallon. 
This 5.1 cents per gallon price differential 
would give the independent marketer a dis
tinct price advantage over the branded in
dependent dealer and would seem to mitigate 
against providing large added advantages to 
select small refiners. We have no· means of 
correlating existing differences with the ex· 
emption. (Figures above a.re trom the Lund
berg Survey for :a,Iay 7, 1976.) 

IV-1. Under the FEA modlflcatlon, h<>W 
much money wm be transferred from small 
refiner pur~ha.sers to sellers of entitlements? 

IV-2. Which refiners will receive the ma
jority of this mo~ey? 
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IV-3. How much w111 the major refiners 

l'eceivc? 
ANSWER 

Under the FEA mod1fl.cation, the net effect 
ot the redistribution of benefits through 
r0vocation of the exemption and increase of 
the bias 1s to spread approximately an addi
tional $275 million among all refiners. Be
cause this redistribution serves to increase 
the national ratio upon which entitlements 
are issued, those refiners with the greatest 
crude runs receive the greatest amount of 
cost reduction, however, the per barrel bene
fit of this redistribution is identical for ctll 
refiners. 

The attached table elaborates the break
down of the redistributed benefits. 
Esttmated df.stributton of annual reduction. 

in benefits to currently exempt refiners 
(Dollars in millions] 

Per-
Dollars cent 

1. Small, previously exempt 
refiners, o--50 MBD runs __ $14.6 5. 3 

2. Small refiner sellers, 0-
fiO MBI> runs____________ 8.0 2.9 

3. Small, previously par
tially exempt refiners, 50-
100 MBI> runs----------- 11. 6 4.2 

4. Small refiner sellers, 60-
100 MBI> runs----------- 4 . 4 1.6 

G. other small refiners, 100-
175 MBI> runs ___________ 14.3 5.2 

6. Large independent refin
ers, 175 MBI> and more 
runs ------------------- 30. 7 11. 2 7. Major refiners ___________ 191. 4 69. 6 

Total amount ------- 275. 0 100. 0 
Most of redistributed benefits wm go to: 
Branded independent jobbers. 
Branded independent dealers. 
CUstomers. 
Who are supplied by: 
MaJor refiners. 
Large independent refiners. 
Small refiners who are entitlement sellers 

because their crude oil costs are high. 
IV. 4. Does FEA have any assurances that 

the benefits received by the sellers of entitle
ments wlll be reflected 1n lower prices paid 
by the ultimate consumer? How? 

FEA has exactly the same assurances re
garding sellers of entitlements that Con
gress had regarding purchasers of entitle
ments when Section 403(a.) of the EPCA 
was enacted. The EPCA Exemption provided 
added benefits to many purchasers who had 
not requested exceptions relief from the 
purchase of entitlements and who would 
therefore be obtaining benefits for which no 
Justification had been provided. 

Under FEA price regulations the cost of 
entitlements purchases is treated as prod
uct cost, and the revenue from entitle
ments sales is treated as an offset against 
product costs. Refiners must reflect product 
cost increases or decreases either by in
creasing or reducing banked costs or by 
increasing or reducing their product prices 
(all other costs being equal). These rules 
provide a~urances that entitlement bene-
11 ts will be passed on to the consumer ln 
the form of price decreases eventually. FEA 
audits refiners as budget limitations permit 
to ensure that cost decreases are appropri
ately passed through. 

FEA does not propose exemption of prod
ucts from controls unless it finds that sup
plies are ample and that competition exists 
ln the market for these products. The exist
ence of these two conditions exercises 
downward pressure on prices and asSUl·es 
that benefits over and above those needed 
for reasonable profltabutty are passed on to 
consumers. 

IV. 5. Does the present small refiner 

exemption favor historic refiners over firms 
which have gotten into the refining business 
more recently? 

ANSWER 

Because of the December 1, 1973 freeze 
on crude oil supplier/purchaser relation
ships, almost all old oil is controlled by 
refiners who were in existence on that date. 
New or substantially expanded refiners, who 
have come into operation since that date, 
have little it any old oil. Because entitle
ment purchase obligations arise prl.marily 
from old oil receipts, the historic refiners 
receive benefits under the exemption that 
are not available to new refiners. 

IV-6. Will the small refiner bias you pro
pose satisfy most of the economic problems 
which will be faced by small refiner pur
chasers? 

ANSWER 

The proposed added small refiner bias 1S 
more than adequate to compensate for the 
economic disadvantages faced by small re
finers by virtue of their size. For those spe
cific refiners whose unique circumstances 
cause severe financial hardship attributable 
to FEA regulations, FEA grants exceptions 
taking the particular circumstances into 
account. 

IV-7. Do you anticipate a surge in requests 
for exceptions by small refiner purchasers? 
Isn't this the situation FEA faced before 
Congress enacted the small refiner exemp
tion? 

ANSWER 

Please refer to the answer to n-5 and 
Administrator Zarb's letter of May 25, 1976, 
to Chairman Johnston. The text of the let
ter follows. 

FEDERAL ENERGY ADMINISTRATION, 
Washington, D.C., May 25, 1976. 

Hon. J. BENNETT JoHNSTON, Jr., 
Acting Chairman, Committee on Interior and 

Insular Affairs, U.S. Senate, Washington, 
D.C. 

DEAR MR. CHAIRMAN: This letter 1s to set 
out FEA's policy with respect to requests for 
exception from entitlement purchase require
ments by those refiners now benefiting from 
Special Rule No. 6 in the event FEA's pro
posed modification becomes effective. 

As you may be aware, those small refiners 
who would incur purchase obligations by the 
adoption of the FEA proposed modlflcation 
were put on notice by publication in the 
Federal Register of March 4, 1976, that they 
should file a. request for exception with FEA 
not later than April 1, 1976, if the FEA pro
posed modification would, in their judgment, 
impose on them either a. serious financial 
hardship or a gross inequity. One extension 
to April 21 was granted verbally 1n late 
March, and by Federal Register notice on 
April 7 the deadline for submission was ex
tended to May .3, 1976. Twenty-five refiners 
filed under this provision by the due date 
and four submissions were received subse
quently. It is our objective to have the deci
sions on all 29 applications made in time to 
be reflected in the entitlements list that will 
be issued in June 1976. 

However, to avoid the possibility of impos
ing any undue financial hardship on any 
small refiner whose application may not have 
been decided in time for the June entitle
ments list, any refiner whose application 1s 
now on file with FEA and who complies in a 
timely manner with FEA's request for sup
plementary information will be granted a 
stay of any purchase requirements until its 
application has been decided, if that decision 
is not made in time to be reflected in the 
entitlements list issued in June 1976. 

FEA will also assure that having received 
benefits under Special Rule No. 6 will not 
prejudice either a recipient's qualiftcation 
for future exception relief or the amm.mt of 

exception relief for which it quali11es in the 
future. 

At present, exceptions decisions are made 
based on an extensive analysis of annual 
earnings projections submitted by applicants. 
Applicants who received benefits under 
Special Rule No. 6 will be afforded the op
portunity of requesting exception relief from 
entitlement purchase obligations on the basis 
of either annual earnings projections or pro
jections for that portion of their fiscal year 
exclusive of the period during which Special 
Rule No. 6 was effective, whichever the firm 
chooses. 

I trust this is responsive to the concerns 
you expressed at the hearings and confirms 
the Agency's position as set out in Mr. Gor
man c. Smith's testimony this morning. 

Thank you for your consideration. 
Sincerely, 

FRANK G. ZARB, 
Administrator. 

IV-8. Does FEA have sufficient manpower 
to quickly and properly decide the merits of 
requests for exceptions on this subject? 

IV-9. Is there any truth to the assertion 
that your modification forces those who are 
least equipped financially and manpower
wise to enter the costly and time consum
ming exceptions and appeal process of your 
agency? 

Answers to tlrese questions have not yet 
been received from FEA. 

V-1. Explain the range in benefits per 
gallon to small refiner purchasers under 
Special Rule No.6. Who receives the reported 
21.4 cent per gallon benefits? What does this 
refiner produce? How big is it? With whom 
does it compete? 

ANSWER 

The data on each refiner's exemption 
identifies the range of benefits to exempted 
purchasers. In February, West Coast OU Com
pany had exemption benefits of 21.4 cents 
per gallon of runs. 

This refiner produces residual fuel oU and 
middle distillates for sale in the southern 
California. market. 

V-2. Does the three-tier pricing program 
actually result in a. decrease in the small 
refiner bias as alleged by at least one small 
refiner? 

ANSWER 

The thl'ee-tier pricing program does not 
affect the small refiner bias. Very simply, the 
bias is a. direct function of crude runs to 
st1lls. The impact the three-tier program 
will have on refiners with receipts of upper 
tier crude oil is to slightly increase their en
titlement costs, reflecting the lower cost of 
price-controlled upper tier crude oil since 
the February rollback. 

V-3. What did small refiner purchasers 
who benefited under the present small re
finer exemption do with their benefits? 

FEA does not have sumctent time to at
tempt to answer specifically for each bene
fiting small refiner purchaser. Under the 
price rules, these benefits must be applied to 
reduce product costs. The reduction In prod
uct costs could then have been used: 

a. To reduce banked costs, if they existed, 
while keeping product prices constant; or 

b. To reduce prices. 
V-4. Q. Who testified at your hearings? 

How many could be said to be major refiners 
or controlled by major refiners? 

A. At the public hearings held on March 23 
and 24 of this year, 30 groups testified. These 
gt•oups included 7 major refiners, 19 small 
refiners, and 4 trade associations (none of 
which were controlled by major refiners) . 

VI-1. The FEA proposal relating to Special 
Rule No. 6-the Small Refiners' exemption
was transmitted to the Congress on May 12, 
1976. However, this proposal was not printed 
in the Federal Register untU May 18. What 
was the reason for this delay? 
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ANSWER 

The Special Rule 6 proposal to Congress 
was issued on the evening of May 12. It was 
't:ra.nsmi.tted to the Federal Register the next 
morning. The normal publication lag is ap
proximately four days; thus, the delay in 
publishing thJs notice was not unusual. 

VI-2. What analysis has FEA made which 
justifies the size of the change in the small 
refiners• bias which is an integral part of this 
proposal? You increased the bias for refiners 
at 10,000 B/D from 2 cents per gallon to 4 
cents per gallon. Is this increase enough? Is 
it too much? How did you arrive at this value 
for the increase? 

ANSWER 

FEA received considerable testimony re
garding diseconomies of scale and refining 
costs at varying levels of refiner size. The 
rationale for increasing the bias to more 
than 4 cents for refiners having runs of 10,000 
B/D or less is that this level gives these re
finers the benefit of the doubt resulting 
!rom substantially competing testimony. The 
FEA received some allegations that cost dif
ferences at this size justifted this additional 
benefit, and also received some data indi
cating that cost differences did not justify 
benefits o"! this magnitude. In giving these 
smallest refiners the added benefit, FEA rec
ognizes that even if this added benefit ts 
slightly higher than necessary to offset added 
costs, it w1ll not result in stgn1fleant com
petitive distortions. 

VI-3. Do you feel that the Congress and 
the oll industry have been £iven sumcient 
time to consider the merits of the proposal, 
which was only published for the first time 
in the Federal Register on May 18, 1976? 

VI-4. Do you think that the financial con
sequences of this proposal on small refiners 
are different from those of your previous 
proposal which was published in February 
of this year? 

VI-5. Wouldn't a new comment period and 
hearing be appropriate before coming to the 
Congress with thf.s? 

ANSWER 

The exemption has now been in effect 
since December 1975 for entitlements from 
October 1975 forward. FEA held two sets 
of hearings on the issue (January 22 and 
March 23 and 24 of this year) and also 
solicited written comments at both these 
times. In the M'B.rch hearings alone, the 
agency received 126 comments (SO oral and 
96 written) from 117 organizations. Many 
comments were also directed to the issue at 
FEA hearings on February 17 and 18 con
cerning the reevaluations of the regulation, 
and the agency has received voluminous cor
respondence on the topic, much of it from 
Members of Congress. FEA does not believe 
that it would receive addition'al information 
of substantial value by delaying further. 

The FEA mOd.f.flcation proposal on small 
refiners Will have different tlnancial results 
than the previous proposal because it re
distributes the benefits on a sliding scale 
considering refiner size and is weighted to
ward providing the greater benefits for the 
smaller refiners. The previous proposal would 
not have accomplished this. The mod1fleation 
before the Congress also provides benefits to 
refiner sellers of entitlements whereas the 
March proposal and Section 403 (a) of the 
EPCA only provides benefits to purchasers of 
entitlements. These two features result from 
public comments at previous hearings. 

Because we have analyzed the effects of 
the EPCA exemption, the previous FEA pro
posal, and the FEA modification as thor
oughly as we believe essential. held public 
hearings and solicited written comments 

twice, received further comments at other 
hearings, and received large volumes of cor
respondence on the matter, FEA believes it 
would be unnecessary and dilatory to hold 
additional hearings on this issue. 

VI-6. What studies or research has FEA 
conducted indicating that the small refiners 
exemption Is causing small refiners to In
crease market share at the expense of other 
small refiners? 

ANSWER 

FEA believes that a market share analysis 
would not provide any conclusive evidence 
that the small refiners exemption has caused 
some small refiners to increase their market 
share at the expense of other sinan refiners. 
Furthermore, due to the apparent crude on 
cost disparities and competitive inequities 
caused by Special Rule #6, FEA did not deem 
it appropriate to walt until the market had 
been df.storted by the exemption before pro
posing corrective action. Timely action to 
correct the inequities caused by Special Rule 
#6 'Was considered essential in view of the 
evidence o! inequity already avallable. 

VI-7. When Congress enacted the Small 
Refiner Entitlement Purchase Exemptions, it 
provided equal benefits for all small refinem 
up to 50,000 B/D capacity. Why ts th!s pro
posal does FEA sharply curtan benefits to re
finers beginnlng at the 80,000 BID level? 

ANSWER 

The exemption does not do what the ques
tion states that it does. It provides benefits 
to 56 of 112 refiners having runs of 100,000 
B/D or less, and to 42 of 88 refiners having 
up to 50,000 BID capacity. Why 1n th!a pro
treatment 1s the point of the FEA modillca
tion. The mod.11icat1on curtails l>enefi ts to re
finers having runs of more than 30,000 B/D 
in order to follow the logic of the small re
finer blas-the Idea that there 1s an inversely 
proportionate relationship between economy 
of scale and refiner size. 

VI-8. Is it true that FEA's proposal will 
reduce the overall monthly benefits to small 
refiners as a group from approXimately $58 
million per month to $38 million per month? 
This amounts to nearly one-quarter bllllon 
dollars a year being transferred !rom small 
refiners to large refiners. How do you justify 
adding income to large refiners who are re
cording record or near-record profits? 

VI-4}. Hasn't FEA decontrolled residual fuel 
oil, and have you not proposed to decontrol 
middle d1stlllates soon, and gasoline there
after? If retlned products are decontrolled, 
won't the majors be able to keep all of this 
quarter blllion dollars as profits? 

ANSWER 

The benefits transferred to 56 of 112 re
finers having runs of 100,000 BID or less from 
refiners having runs greater than this would 
have been about $22.3 million less in Febru
ary 1976 under the FEA modlfteation than 
under the EPCA exemption. Annualized, the 
dl1ference would be about $275.0 mlllion. 
This reduction 1n the transfer to refiners 
having runs of 100,000 B/D or less from the 
larger small and independent refiners (as 
that term is defined in the EPAA) and !rom 
major integrated refiners reflects a lack ot 
justmeation for the higher level of benefits. 
In February, refiners having runs of 100,000 
B/D or less had combined runs of 58,832,130 
barrels or about 2,028,694 B/D. The total per 
barrel benefit transferred at the value level 
represented by the exemption was about 
$1.06. Under the FEA modification the per 
barrel benefit transferred would have been 
about $0.69. By refiner size categories the 
differences are: 

Added benefits 

Exemption Modification 

Per 
bar-

Per 
bar· Refiner 

category 1 
Runs 

(barr~:ls) Total rei Total ret 

0 to 10 ____ 5, 630, 7Z7 12,544,505 2. 23 10,064,739 1. 79 
10to30 ____ l5,945,!09 22,581,269 1.42 18,000,652 1.13 
30 to 50 ____ 13, 130,460 17,357,599 1. 32 7, 428,939 • 57 
50 to 100.- _24, 125, 034 10, 145, 391 • 42 4, 812. 585 ' 20 

1 In million barrels per day. 

The FEA modification does not add income 
to larger refiners-it merely proposes to take 
less away and reflects the fact that many 
of these larger refiners are small and inde
pendent refiners whose competitive interests 
the FEA 1s obliged to consider. 

The existence of a highly competitive 
marketplace and the entitlements bias 
for small refiners will provide an incentive 
for majors to keep product prices competi
tively low even for decontrolled products. 

VI-10. In evaluating the impact of the 
small refiners exemption, has FEA calculated 
the total effects of all other FEA programs? 
For example, has the agency considered the 
counteractive effects of the recent change in 
pricing under the mapdatory buy /sell pro
gram, which helps majors and entitlement 
sellers rather than exempted. buyers? The 
FEA. received testimony on March 24, 1976 
that th!s FEA program, among others, would 
d1m1n1sh the actual effect of the small re~ 
finers entitlement exemption. What action 
has the agency taken to follow-up on this 
testimony? 

ANSWE& 

In evaluating the impact of the small re
finer exemption, FEA has considered the im
pact of an other FEA programs. Because the 
calculation of the complete effect of all FEA 
programs on all refiners is an extremely com
plex problem, thf.s has not been done . . 

The purpose of the Crude 011 Buy /Sell 
Program has always been to allow access to 
crude oil for small refiners at reasonable 
prices, rather than to provide a direct econ
omy benefit such as the small refiner blaa 
in the Entitlements Program. The recent 
changes in buy /sell pricing were designed to 
accomplish th1s and to avoid a complex cer
tification process in the Entitlements Pro
gram !or this on. In March, the first month 
the new pricing took effect, the average costs 
of receipts of crude on for sellers In the buy/ 
sell program were as .follows: 

Crude oU sellers (Ma1or oil companies) 
ApproXimate Buy /Sell Prtctng Impact 

prior to March 1, 1976: Barrel 
Average cost of crude oil receipts __ $10.04 
Entitlement effect on buyer_______ +.50 

Net cost to buyer_______________ 10.54 

Approximate buy/sell pricing impact 
:from March 1, 1976: 

Average cost of imported crude on 
receipts----------------------- 13.55 

Entitlement effect on buyer_______ 2. 82 

Net cost to buyer_____________ 10.73 

The d11ference of 19¢ per barrel arises from 
the 21¢ advantage provided in the entitle
ment program for domestic crude on. With
out this the Buy /Sell Program would, since 
the marginal barrel ls imported, encourage 
the use of imported crude on instead of 
domestic. 
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Entitlement Effects for Buyers on Total 

Crude on Receipts; 
BarreZ 

37.25% Old X $5.067-------------- $1. 88 
25.77% Upper tlerX$1.332-------- -. 34 
36.98% Imported X -$2.824-------- -1.04 

+.50 
On Imported Crude on Receipts___ -2. 82 

1\.Iarch 1976 Entitlement Effects on Crude 
Oil: 

On Old 011: 
Purchase 1 entitlement when re

ceived----------------------- 7.89 
Credit when run (DOSR+Entltle-

ment Price) $7.89 X .3578------ 2. 823 

+5.60'7 
On Upper Tier on: 

Purchase .1890 entitlement when 
received--------------------- 1.~91 

Credit when l'UIL---------------2. 823 

1.332 
On Imported on: 

Credit when run----------------2. 828 
VI-11. In your comparison of crude oil 

costs of small refiners, do you take into ac
count the wide disparity in the quallty of 
crude oil purchased? How can you calculate 
a true cost comparison without considering 
tli.Is factor? 

ANSWER 

We did not consider this factor because low 
gravity, high sulfur crude on 1"6SUlts in low
quallty. low-priced product; and hJgh-grav
tty, low-sulfur crude on produces high-qual
tty, high-priced product. The equaltzation 
factor is a matter of refining and marketing 
economics which does not require FEA inter
vention. However, even on the basis of very 
large quality dlfferentlal factors such as 6 
cents per degree API gravity and 5 cents per 
0.1% sulfur, we could probably find cost dif
ferences as great as $3.50 per barreL Th18 Is 
far less than the dlfference of over $10.00 
per barrel the FEA has identlfled as resulting 
from the small refiner exemption. 

VI-12. Has FEA included in its calcula
tions of how much relief per gallon its pro
posal would supposedly provide given the 
fact that increasing the Small Refiner Bias 
has the effect of reducing the National Ad
justed Domestic on Supply Ratto? One rough 
calculation suggests that as much as 25% 
of the projected increase in benefits you 
predict w11l be lost because of this impact. 

ANSWER 

The FEA calculations include only the di
rect effect of the benefits under the entitle
ments bias a.nd exemption. Because the in
crease in the bias Is coupled wlth a reduc
tion in the exemption. the total effect of 
these Is to reduce crude on costs by 5.5¢ per 
barrel or .13¢/gal. for all refiners. This in
creases the benefit by approximately $1 mil
lion to refiners under 100,000 barrels per day 
capacity who previously did not have the ex
emption and reduces the lost benefits by ap
proximately $2.1 milllon for those refiners 
who previously had the benefit of the exemp
tion. 

VI-13. Why, a.t a. time when we should be 
doing everything we can to encourage energy 
independence, would the FEA propose a.n act 
that clearly discourages small refiners from 
doing anything to increase their production 
above the 30,000 B/D level? 

ANSWER 

The FEA modification does not contain the 
clear disincentive to increase runs over 
30,000 B/D that the question infers. Refiner 
choices as to run levels are a. function of 
many factors-bias benefits among them. 
The question suggests that all decisions as to 
run levels are a !unction o! per barrel gross 
profits, which is clearly not the case. Per 
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barrel net profit, total gross profit, total net 
profit, crude on a.vallabllity, refinery main
tenance needs, product marketabillty and a 
host of other considerations enter into the 
declsion. For example, a. refiner would not 
necessarily choose a run level which would 
produce a net profit of 10 cents per barrel 
and a. total net profit of $100,000 over a run 
level which would produce a net profit of 9 
cents per barrel and a total net profit of 
$110,000. 

VI-14. More than a year ago, the FEA ad
mittedly recognized the inadequacy of the 
small, independent refiner bias, but failed to 
act promptly when the need was apparent. 
How can the small, independent refiner be 
assured the FEA wlli respond timely to the 
competitive requ1remenU3 of their particular 
segment of the industry as directed by 
Congress? 

ANSWER 

We believe the question refers to the issu
ance of Special Rule #3 and the emergency 
amendment to this rule. In adopting this 
rule, FEA recognized that the immediate fJm
positlon of the :full entitlements purchase 
requirements of the program might have a 
severe short-term econom.ic impact on cer
tain small refiners whose runs contain a 
higher percentage of old on than the na
tional average and that serious cash fiow 
problems might be posed for small refiners 
required to purchase entitlements. The Spe
cial Rule was intended to assist small re
finers in arranging any necessary financing 
and in structuring their marketing opera
tions for compliance with the requirements. 
While FEA realized the short-term economic 
fJmpact of the program on certain small re
finers, it belleved the small refiner bias 
would be adequate to preserve the competi
tive via.btlity of small refiners over the long 
run. 

VI-15. When Congress enacted the Small 
Refiner Entitlement Purchase Exemptions it 
provided equal benefits for all small refiners 
up to 50,000 b/d capacity. Why in this pro
posal does the FEA sharply curtail benefits 
to refiners beglnnlng at the 30,000 b/d level? 

Answers to this question have not yet been 
received from FEA. 

ISRAELI SETI'LEMENTS IN OCCU
PIED ARAB TERRITORY 

Mr. STEVENSON. Mr. President, the 
Israeli settlements in the occupied Arab 
territory have been justified by some on 
military grounds. But for reasons ex
plained in an article, "Israel: Borders 
and Security" by Col Merrill A. McPeak 
in the current issue of Foreign Affairs, 
the post 1967 boundaries may aggrevate 
the dangers to Israel's security. I in
vite the attention of my colleagues to 
this article and ask unanimous consent 
that it be printed in the REcoRD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

IsRAEL: BORDERS AND SECURITY 

(By Col. Merrill A. McPeak) 
"Israel," as Mrs. Meir put, it "is entitled 

to defensible borders." But where might such 
borders be drawn? The lines on which Israel's 
army stood at the end of the war of June 1967 
seemed formidable, but have disappeared into 
history. The U.N. Security Council, in its 
celebrated Resolution 242 of November 1967, 
visualized that "secure and recognized 
boundaries" might be placed essentially 
along the lines obtained before the outbreak 
of the June hostulttes. Although it has re
fused to "draw maps," Israel has made it 

pla.ln that the old lines wlli not do, in part 
owing to security concerns. But genuine 
security depends on regional accommodation, 
which the Arab states say cannot occur until 
all of the occupied territory Is returned. All 
parties agree that some kind of demilitariza
tion arrangement in returned territory would 
be needed in any overall settlement, but 
little serious public attention has been given 
to ways in which comprehensive demilitari
zation might be useful as a security safe
guard in the context of comprehensive terri
torial return. 

Today, Israel continues to hold something 
like 90 percent of the territory taken in 
1967; that it has evacuated as much as 10 
percent Is one of the concrete achievements 
of the current .. step-by-step" diplomacy. 
But this diplomacy seems to have lost mo
mentum, and, in any case, has produced 
harmful side effects, inchtding a new, and 
perhaps shortsighted, kind of demmtariza
tion. Israel's borders are now anything but 
"secure and recognized"; defense of the pres
ent lines seems to require the attainment of 
new levels of sophistication in an arms race, 
the cost of which Israel can no longer 
shoulder alone. We even hear claims that 
Israel's security may soon require that it 
move to the stage of nuclear confrontation 
with its Arab adversaries. 

n 
Things looked a great deal different as the 

dust of the June War settled, for it sec:med 
that Israel had solved lts security problem 
by creating a new geography. To review the 
changes brlefiy, the total land area under 
Israell control had grown about four times, 
but the length of demarcation lines had 
actually shortened and, in general, the new 
lines were based on natural features. At the 
Suez Canal, Israel had the best "tank ditch" 
in the Middle East. The Gaza Strip, long a 
nursery for Egyptian-supported terrorism 
reaching to within a few miles of Tel Aviv, 
had come under Israeli administration. On 
the Golan, Israel at last held the high 
ground. The bulge of the West Bank, an 
impUclt threat that Israel would be cut In 
two. had been superseded by the line of the 
Jordan River. More important, the air threat 
to Israel had disappeared, at least for the 
moment. Tel Aviv had been 12 minutes flying 
time from Egyptian bases 1n the northern 
Sinal. Now, launched from the most torward 
bases in Egypt. many Soviet-supplied a.lr
craft either could not reach Tel Aviv, or 
could do so only with reduced bomb loads 
or by using ftlght profiles which would make 
them easy targets for Israeli interceptors. 
Moreover, with radars in the Sinai. Israel 
could rely on SO minutes warning of Egyp
tian air attack. As the International Insti
tute for Strategic Studies summed up the 
new situation: "The six-day war left Israel 
wlth a degree of security she had never 
known before, and one that required no ex
ternal guarantee." 

However, within a week of the June 11 
ceaseftre, Israeli and Syrian ground forces 
were sklrmlshing on the Golan Heights; by 
July 1, fighting had erupted along the Canal. 
On October 21, after just four and a hal1 
months of "ceaseftre,'' Israel's largest war
ship, the destroyer Eilat, was hit by Egyptian 
missiles and sunk near Port Said with great 
loss of life. Artillery duels, commando raids 
and terrorist attacks all along the new 
frontiers escalated to the full-scale war of 
attrition in 1969-70. Israel's casualties during 
the roughly three-year period .:from the end 
of the June War to the renewed, United 
States-sponsored ceasefire of August 1970 
were at least 700 killed and 2,600 wounded, 
about the same as for the June War itself. 

Perhaps, however, the new lines, so much 
more easily defended, would permit a reduc-



15298 CONGRESSIONAL RECORD- SENATE May 25, 1976 
tion in the heavy burden of Israel's defense 
expenditures. Not so. In both absolute and 
l'elative terms, Israel's defense burden in
creased between 1965 and 1972, and increased 
dramatically, as the following figures indi
cat e: 1 

1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 

1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 

Defense spending 
[In millions of dollat·s] 

Defense spendtng 
[Percent of GDP] 

288 
365 
562 
730 
955 

1,278 
1,370 
1, 375 

7.9 
9.8 

14.7 
17.0 
19.7 
23.6 
22.6 
20.6 

Israel's standing military establishment, 
cadre and conscript, also expanded during 
this period. Total, full-time forces numbered 
71,000 at the end of the June War, increased 
to 75,000 by mid-1970 and to 115,000 by mid-
1973, with each component growing and the 
Air Force roughly doubling. 

These trends might have been even more 
adverse for Israel had it simply withdrawn 
from the occupied territories without obtain
ing suitable security arrangements. However, 
in view of the importance attached to human 
loss, and considering national requirements 
for development funds and skilled manpower, 
these indexes--casualties, defense spending, 
men under arms-have the highest signifi
cance for Israel. And none of them signaled 
improved security. 

m 
In retrospect it seems clear that Israel's 

larger security interests were not well served 
by a unilateral redrawing of its boundaries 
in conformance with perceived defense re
quirements. But it remained for the war of 
October 1973 to demolish this notion en
tirely. It fades from memory, now, how im
pressively the Israelis "won" what 1s some
times called the Yom Kippur War. The sights 
and sounds of Egypt's stranded Third Army 
have somehow been erased in the aftermath 
of a strategic setback which Israelis, most of 
all, recognize. 

But it 1s also cleaT that Israel has a. legit i
mate security interest in what happens in the 
occupied territories. Israelis wonder how 
much worse it might have been in October 
1973 had the Arab attack been launched 
from the old lines. Perhaps, then, it may be 
in order to try to describe the character of 
Israel's security interests in each of the ter
ritories, and to ask how these interests might 
be protected. 

Taking the territories one at a time, two 
practical invasion corridors lead through the 
Sinai from Egypt to Israel. The traditional 
1·oute 1s a relatively narrow coastal passage
way through El Arish and Gaza. Alternately, 
Egypt bas access through the Mitla and Gidi 
Passes to the central Sinal and thence to 
the Negev. Military leaders naturally prefer 
to cut hostile invasion routes as far forward 
as possible and the Suez Canal seems ideally 
suited to this purpose. But the Canal line was 
first breached by Egypt in the October War 

1 World Armaments and Disarmament 
SIPRI Yearbook 1975, Stockholm Interna
tional Peace Research Institute. Figures are 
based on constant 1970 prices and exchange 
rates. 

and then abandoned when Israel accepted 
withdrawal in the "first step" Disengagement 
Agreement of January 1974. The next best 
line, which would include physical occupa
tion of the Sinai passes, was relinquished by 
Israel in the "second step" agreement of Sep
tember 1975. 

In any case, severing the invasion routes 
has never been the real test for Israel. Con
trol of the air makes it possible to cut these 
lines at any desired point. The problem has 
been to prevent a concentration of Egyptian 
forces near Israel's borders. A forward build
up of men and materiel would theoretically 
enable Egypt, acting in concert with other 
Arab states, to defeat Israel in a lightning 
stroke even with its rear communications 
disrupted by Israeli air attack. But for the 
purpose of preventing mll1tary concentra
tion close to Israel, what matters most is not 
bow much of the Sinai is banded back to 
Egypt, but whether what is handed back is 
effectively demllital'ized or not. 

Incidentally, further disengagement 
"steps" in the Sinai would seem to require 
that Israel give up its forward operating base 
at Bir Glfgaga. Here, Israel has a heavy in
vestment in facllities which, while not ab
solutely necessary for defensive purposes, do 
greatly enhance Israel's capability to conduct 
air opeartions against interior Egypt. Evi
dence of Israeli reluctance to part with this 
base may be seen in the way the lines were 
drawn in the September agreement. North of 
the passes, Israel's line runs due west, back 
toward the Canal for nearly 20 kilometers, 
then curves around again to the north, lea v
ing space for operations at Bir Glfgaga. 

Finally, with respect to the Sinal there 1s 
the problem of Sbarm-el-Sheikh. That Israel 
must control the southern tip of the Sinai 
Peninsula has become an article of faith 
among Israeli political and military leaders 
because Arab closure of the Gulf of Aq&ba 
pl~yed a key role in the wars of 1956 and 
1967. However, Sbarm-el-Sheikh itself has 
little more than symbolic significance. The 
Gulf of Aqaba, nowhere more than about 15 
miles wide, can be closed by modern artillery 
posted at any point along ita shoreline. Ac
cordingly, some argue that Israel must retain 
not just Sharm-el-Sheikh but also a land 
corridor south from Elath to the tip of the 
Peninsula. It is as logical to argue that Israel 
should control both shorelines, since the 
Gulf can be closed from either side, but this 
would require that Jordan and Se.udi Arabia 
give up territory, as well as Egypt. And there 
is no end to aspirations which might be 
based on such an argument. The Gulf of 
Aqaba is itself bottled up by the Red Sea, 
making Israel's maritime access to the Indian 
Ocean dependent on the situation at the 
Strait of Bab el Mandeb. But, for the mo
ment, Israel must rely on the threat of re
taliatory action and such international sup
port as · can be mustered to deter hostile 
occupati{)n of the Red Sea exit. If this course 
of action is sensible and reliable farther 
south, there is no reason why It cannot be 
applied to Sharm-el-Sbeikh. Again, Israel's 
security requirement is not so much to re
tain control as that control not be passed 
under conditions of active hostility to an
other power; in brief, that there be peace, 
or baning that, effective demilitarization. 

Atop the Golan Heights the situation can 
be viewed ill at least two different ways, 
leading to opposed conclusions. According to 
one view, Israeli dispositions are a som·ce of 
strength because Israel now commands the 
ridge line. The resulting ability to see from 
the ground into Syria is obviously a net 
advantage. In addition, the sporadic shelling 
of Israeli settlements in the Hula Valley has 
been ended. However, events of the October 
War call into question the value of these 
advantages. Israeli observat ion did not pre-

vent the Syrians from achieving a degree of 
strategic surprise. Syrian possession and use 
of short range missiles showed that it is not 
necessary to hold the Heights in order to 
bombard northern Israel. 

The principal strategic justification for re
taining the Golan bas been that it consti
tutes a geographic cushion, outside Israel, in 
which a Syrian attack could be dealt with
absorbed and contained 1f not stopped com
pletely-until Israel mobilizes. The logic of 
this strategy bas been fatally undercut by 
the decision to permit Jewish settlement of 
the Heights. The Golan long ago ceased to be 
a strategic buffer in which the Israeli Army 
was free to trade space for time. As this is 
written, the number of farming settlements 
established has climbed into the mid-twen
ties and despite the dlsntption of the Octo
ber War· Israel has pushed through a Five 
Year Plan for the Golan which includes de
velopment of rural centers and tourist facUl
ties and the opening of a number of small 
plants and mines. These assets must now be 
defended just as any part of Israel, and the 
Golan itself requires a protective buffer. 

Thus the second view of Israel's Golan po
sition-that the settlements and forces as
sembled there are terribly exposed, their 
backs not to a wall but to an abyss. Rein
forcement is diffi.cult and time-consuming; 
the roads up which reinforcements must 
come are exposed and vulnerable. The re
quirement to evacuate civilians from the set
tlements adds a demanding mission just 
when the army is bound to be most heavily 
committed. The opportunity for the kind of 
fluid warfare at which Israel excels seems re
duced; Israel's forces must stand and fight 
in place, as they did with great gallantry dtu·
ing the October War. Nevertheless It was a 
near thing. The Syrians came quite close to 
breaking through and creating the possibllity 
of a disaster before they were held and then 
pushed back. It is no surprise that in the Oc
tober War Israel had first to deal with the 
situation on the Golan before turning to the 
problem along the Canal, a reversal of the 
1967 priorities. In present circumstances, the 
Golan will continue to receive top priority. 

Lately there bas been speculation that, 
should Syria attack again, Israel might re
gain the military initiative by moving 
through northern Jordan to envelop Syria's 
south fiank. (Jordanian force deployments 
seem to take account of this danger.) Nor 
should the possibility of a move against Syria 
through Lebanon be overlooked. Of course, 
implementing such measures would more o:r 
less automatically widen and complicate any 
futw·e war with Syria. If such plans exist 
they constitute further evidence of the stl·a
tegic shortcomings of Israel's Golan position. 

Thus, from a military point of view, Israel's 
holdings in the Golan can be seen as either 
an asset or a liabllity. Assuming that the 
territory under Israel's direct control is not 
forcibly enlarged to provide room for ma
neuver, it 1s at least arguable that Israel 
would be better off withdrawing from this 
exposed position. Moreover, the situation is 
made worse rather than better if Israel With
dl·aws from some rather than all of the terri
tory. As Prime Minister Rabin reportedly de
clared regarding further "steps" with Syria, 
there is room on the Heights for no more 
than "cosmetic" adjustment. Again, Israel's 
security would seem to dictate not occupa
tion of the Golan, but its demilit ari?:ation. 

IV 

In the extraordinarily complex problem o:t 
the West Bank, emotion and history are more 
important determinants than security. To 
the extent that security aspects can be iso
lated, it is clear that demography is of far 
greater significance than geography. That is, 
Israel's security problems center on return
ing t he populat ion, no t the territory, to Ara.b 
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control. The Gaza Strip presents a slmllar 
problem, and these area.s may be lumped to
gether for purposes of analysis. 

One can imagine three possible outcomes 
for the West Bank and Gaza Strip. Israel can 
return all, some or none of these territories 
to Arab control. Each of these alternatives 
poses challenges which are, for the most part, 
variations on the theme of internal security. 
This is so because consideration of these 
territories approaches the heart of the mat
ter: How may Jews and Arabs live together? 

Suppose Israel determines to incorporate 
all of the West Bank and Gaza Strip, either 
through outright annexation, as is already 
the case in East Jerusalem, or through con
tinued military occupation which has a. pro
Visional veneer but de !acto permanence. As· 
suming that a large number of Arabs are 
not simply expelled, this action would add 
about a million people to the already sizable 
Arab minority in Israel. Moreover, the natu
ral rate of increase of the Arab population 
is about double that of the Jews. Thus, while 
there is little near-term likelihood that the 
Arabs can "drive Israel into the sea.:• there 
1s a real p~1b111ty that they might sub
merge it demographically within present de
fense perimeters. 

Already the "Right of Return" does not 
extend to non-Jews; Arab Israelis may not 
serve in the armed forces; and Arabs in the 
occupied territories are denied effective po
litical orga.nlza.tion and participation in gov
ernment. No doubt these measures embarass 
many Israelis, but they are necessary. In an 
Israel where Arabs constitute an increasingly 
large fraction of population. there can be no 
doubt that to accord Arabs full rights of 
citizenship would mean the eventual end of 
Israel as a. Zionist state. On the other hand, 
1nstltutional1zing a set of repressive meas
ures designed to control a growing Arab pop
ulation means the end of Israel as a democ
racy. Those who define Israel's security as 
requiring the preservation of both the Jewish 
and the democratic character of the state 
understand that at least some of the West 
Bank/Ga.za Strip must be returned. 

How is this to be done? One possibllity is 
to find a formula for returning as much of 
the population and as little of the territory 
as possible. If, say, Israel were to retain the 
3a.za Strip, and in the West Bank to return 
only the string of Arab towns-Nablus, Ra.
mallah, Hebron-along the Judean/Samarian 
hilltops, together with a link to Jordan at 
Jericho, Israel might take in upwards of half 
a million fewer Arabs, and population dy
namics would be manageable, at least for a 
long time. (With an additional provision for 
a chain of Israeli strongpoints along the 
Jordan River, this plan looks something like 
the one offered in 1968 by Yigal Allon.) 

Israel might be able to find someone to 
whom control could be handed on such terms. 
But, regardless of the extent of territory 
returned, or to whom it is handed over, ter
rorist attack's on Israel originating from the 
returned area would certainly occur. The rec
ord shows that such attacks have been 
stopped neither by Israeli administration of 
captured territories nor by Israel's reprisal 
policy (which therefore clearly requires re
view) . Thus, for Israel, the relevant security 
problem is how to reduce terrorism in cir
cumstances of renewed Arab control of the 
population. 

Two aspects of this matter make it par
ticularly troublesome. First, a featu'l:"e of 
Israel's rather enlightened occupation policy 
has been to encourage Arabs and Jews to 
cross the old lines for economic and cultural 
purposes. For Israel to reverse this policy 
following restoration of Arab control would 
be wrongheaded and, in the degree to which 
Israel has become dependent on Arab labor, 
economically unsound. But, 1f relative free-

dom of movement 1s continued, terrorist in
filtration 1s bound to be difficult to manage, 
no matter whether all, or only some, of the 
West Bank/Ga.za Strip territories are re
turned. 

Second, Israel has made clear its expecta
tion that Jews are settled permanently in the 
occupied territories. ThJs holds true with spe
cial force for Jewish holy places like Hebron 
and in Jerusalem itself and may also be the 
case with the settlements around Gaza and 
on the Golan. No one knows how many Jews 
actually would stay behind to live under Arab 
rule, but 1f a considerable number were to 
do so, then we would have a situation rather 
like an exchange of hostages, or the ancient 
practice of enemies drinking wine !rom the 
same glass. Under such conditions, each side 
has an interest in making its actions accept
able to the other and the key question is the 
degree of control exercised by the respective 
authorities. In brief, can the parties keep 
someone from poisoning the wine? 

These considerations argue that, in any 
case, but especially 1f a Jewish population 
of any Size is left behind, Israel has an inter
est in passing control to an authoritative 
Arab administration. The best, perhaps the 
only, way to control Arab terrorism is for 
Arabs to do the controlling. However, by re
taining portions of the occupied territories, 
Israel would bequeath a legacy of political 
weakness. The cry would arise immediately 
for further, complete return-"every inch"
creating an in.fiammatory issue, d1minishing 
the authority o! any Arab government co
operating in partial return, a~d threatening 
Jews left behind. Terrorism would receive an 
additional stimulus while at the same time 
Arab abllity to deal with it would be reduced. 

Thus, Israel's security may well require the 
return of all, or substantially all, of the West 
Bank and Gaza Strip in order to confer legit
imacy on the restored Arab government and 
enable it to exercise real control. Even so, 
the prognosis for curta.fling terrorism re
mains bleak. Around the world, none of the 
most VUlnerable targets-the industrial 
democracies-has a ready answer. Israel's 
special problem in this regard may gradually 
subside as the Palestinians come to accept 
whatever political arrangements are worked 
out in their beha.l!. Until such reconciliation 
occurs, Israel's best prospect of controlllng 
terrorism 1s that strong Arab governments 
materta.l.i2:e tn the returned territories. 

Strong government in the returned terri
tories also means that Israel must accept the 
presence there of Arab forces: regular Jor
danian forces (and possibly Egyptian forces 
in the Gaza Strip) 1f control reverts to for
mer Arab authorities; regular Palest1n1a.n 
forces if a separate Palestinian entity is es
tablished. However, such forces need not con
stitute a threat to Israel 1f they are limlted 
in size and equipage. Here again the security 
problem focuses not on the extent of terri· 
tory returned but on the nature and degree 
of dem111ta.rization. 

v 
If this analysis 1s correct, Israel does not 

have a strong case, on the narrow argu
ment of its own physical security require
ments, for retalning any of the territory oc
cupied after June 1967. All things considered, 
no set of borders seems a great deal better 
from a security standpoint than the armistice 
lines established in 1949-that is, the pre
June .5, 1967 borders. Indeed, 1f complete re
turn of the -occupied territories opened the 
prospect of peace, Israel's security interest, 
broadly defined, would require this step. 
However, Israel cannot be sure tha.t peace 
would accompanY. Withdrawal. Its experience 
leads to the· contrary expectation. There is 
much truth fu the Israeli · contention that 
each of the five wars of Israel's modern his
tory wa.s thrust ·upon it. 

In these wars the performance of Israeli's 
armed forces has been remarkable. However, 
if the purposes of armed strength are first 
to detet conflict and only second to end 
such conflict as does occur on terms favor
able to the nation, then Israel's impressive 
success must be laid alongside impressive 
failure. ReserVing consideration of nuclear 
weapons for a moment, we have no reason 
to believe that the Arabs ~ ever be de
terred by Israel's military power, even 1f its 
record and reputation are reinforced by a 
succession of new victories. The question of 
how to defeat the Arabs has been answered 
five times; the question of how to deter them 
awaits an answer. 

This is not to say that the strength and 
competence of Israel's armed forces are un
important or have someh-ow become irrele
vant. On the contrary, Israel's security will 
continued to be linked with its mllita.ry capa
b11it1e.s relative to the Arab states; these 
capabllities must be preserved to ensure its 
surVival. Note, however, that none o! the 
qualities which the world who come to as
sociate wt1h Israeli arms-movement; fiexl
blllty, 1mag1na.tion-relies on the possession 
of specific territory. To dlsco~er the true 
composition of Israel's security, ask an 
Israeli general whether he would trade these 
fighting qualities for the chance to occupy 
a strong position. 

Generals rightly resist such choices. Indeed, 
no general worth his stars is likely to think 
of these as exclusive alternatives; he w111 
want both a fine fighting force and a strong 
opening position, as well as any other ad
vantage available. But malntain1ng or in· 
creasing military advantage relative to Arab 
countries which now have access to growing 
technical and financial resources 1s a cruel 
task for a state as small as Israel. For this 
reason, and to avoid the risks seen in a con
dition of increasing dependence on the 
United States, Professor Robert W. Tucker 
has argued that Israel is likely soon to re
consider its stance on nuclear weapons-and 
indeed that it should do so.2 

While official statements have under· 
standably avoided unnecessary precision, 
Israel's policy on nuclear arms seems to rest 
now on two elements: a commitment not to 
be the "first to introduce" nuclear weapons 
into the Middle East and the avowed inten
tion to retain the "option" to develop such 
weapons, should they be required. Each of 
these policy elements is essentially meaning
less. In a crisis Israel could claim that nu
clear-capable systems had already made an . 
appearance in the region-that no chastity 
remained for Israel to protect. Moreover, the 
circumstances in which Israel might require 
nuclear arms are not those which would al· 
low an elaborate development program to be 
undertaken at the time. If an "option" 1s 
indeed to be possessed, it means that devel
opment must take place in advance, '\l"lth 
only final load.iD.g and arming steps, at best, 
postponed. 

To date, Israel has seen the advantage of a 
strong conventional posture backed up by 
the deliberate ambiguity of a nuclear "op
tion." Professor Tucker suggests that. for 
Israel, the attractions of a declaratory strat
egy of nuclear deterrence may soon become 
irresistible. Among other claimed benefits, 
Tucker argues that such a strategy woulu 
permit de-emphasis of conventional force, 
thereby reducing defense spending, and 
would markedly d1minlsh preoccupation with 
secure borde~ thereby creating more fiex
ibllity on return of occupied territory. 

There are a number of both theoretical and 

1 Robert W. Tucker, "Israel and the ·united 
States: From Dependence to Nuclear Weap• 
ons?" Commentary, November 1975. · 
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practical reasons, which can be mentioned. 
here in summary form only, why Israel 
should not adopt such a policy. On the level 
of theory, the first problem is stabllity. 
Whereas so far the Arab states seem able to 
ignore Israel's nuclear "option,'• no one 
should doubt that they will be obliged to 
follow suit 1! Israel declares a policy of 
nuclear deterrence. We should not assume 
that both sides will move immediately to 
secure, second~trike systems; more likely 
they will retrace the path taken by every 
nascent nuclear power. Accordingly, we 
should expect a gradual evolution from ex
posed, first-strike, to survivable, second
strike systems. Survivability is always rela
tive and, in general, the more survivable a 
system is the more it costs. As the parties 
move closer to true second-strike postures, 
they are likely to see postulated. defense sav
ings evapora.te. In view of resource limita
tions, the evolution to second-strike posture 
w1ll be fitful, with extended periods during 
which capabilities are grossly asymmetrical 
and in which there is a fair measure of un
certainty about opposing capabilities. There 
will be powerful voices on each side urging 
that the other's resolve be tested., and on 
each side urging that resolve be shown. These 
conditioll8-6Symmetry, uncertainty, provo
cation-provide a textbook definition of 1n
stabU1ty. 

Nor should we assume that the eventual 
eXistence of balanced, second-strike postures 
wlll automatically produce stable deterrence. 
Such stability as exists in the u.s.-soviet 
relationship has been a product of rational 
and conservative behavior, with each side 
accepting limitations on objectives as well 
as means. Some may claim that it is charac
teristic of nuclear balance to produce rational 
and conservative behavior, but this is not a 
hypothesis we should wish to see tested in 
the Middle East. What is immediately at stake 
in the Middle East-territorial integrity, 
physical security, cultural identity-are sur
vival values par excellence. Values of similar 
magnitude have not been a. day-to-day tssue 
between powers possessing balanced nuclear 
strength. On those rare occasions when the 
stakes were raised--e.g., the Cuban missile 
crisis-the world reached points of maXimum 
danger. Moreover, the Arab-Israeli conflict 
displays some aspects of a fight between 
brothers. That this is so offers a hope of 
reconciliation, but it also means that emo
tions are likely to outrun careful calculation. 
It is the family arguments-Greek versus 
Turkish Cypriot, Catholic versus Protestant 
Irish, North versus South Korean-that we 
should least Uke to see nuclear-armed. 

Even 1f the sides were to settle into stable 
deterrent conditions, this might provide 
cold comfort for Israel. To attain such con
ditions, each side must prepare protected, 
essentially symmetrical second-strike ca
pabilities. That is, stabllity requires that 
each side stw:td wholly exposed to the de
structive power of the other. It is an inter
esting question whether Israel would find 
such "equivalence" agreeable. Though they 
have threatened Israel's extinction, the Arab 
states have never had a reasonable prospect 
of mak.lng good the threat. This would 
change if the term "military balance" in 
the Middle East acquired a literal meaning 
in lieu of its current usage as a euphemism 
for Israeli superiority. 

In addition, it is by no means proven that 
in conditions of approximate equivalence, 
nuclear weapons deter all levels of confilct. 
It the Arab states were to opt for a strategy 
of territorial recovery in small increments 
by conventional means, Israel's dUemma 
would be whether to risk certain national 
destruction by immediate resort to nuclear 
weapons, or to fall back on a conventional 
deiense. Now, however, Israel would find its 

conventional forces weakened by the pre
vious decision to adopt a "new look" 1n de
fense, and its conventional options con
strained by the Arab nuclear deterrent. 

As for practical difficulties, no acknowl
edged nuclear power has had to solve the 
problems associated with very small ter
ritorial etxent. Israel's impact is such that 
we sometimes forget that it is about the 
size of New Jersey. The smallest nuclear 
power, the United Kingdom, is more than 
ten times as large, not including its over
seas possessions, and the United Kingdom 
is itself smaller than Oregon. Configuring a 
survivable nuclear strike force requh·es con
siderable ingenuity in any case, but such 
small size creates enormous additional dif
ficulty. For example, basing considerations 
probably rule out missile-firing submarines 
of the type we are used to thinking about. 
Only one Israeli port from which modern 
strike submarines might operate springs 
readily to mind, and even if others were to 
be developed the number would always be 
small. It would be altogether too easy for 
Arab attack submarines to shadow Israeli 
boats as they left home port; unexplained 
"accidents" at sea could too quickly claim a 
major portion of Israel's deterrent force. 

If, through mobility, concealment and 
hardening, strike-force survlvablllty could 
be reasonably assured, Israel would still con
front the problem of locating nuclear weap
on manufacture and storage sites. There are 
few locations in Israel where these tMks can 
be accomplished with some assurance of se
curity. None of the locations is far removed 
fl1om Al-ab territory, and the Arabs can 
probably make some plausible guesses about 
likely hiding places. Mobility is not much 
help with this problem, and concealment and 
hardening are in some respects mutually in
compatible. In another round of fighting 
which opens conventionally, Israel would be 
obliged to consider nuclear production and 
storage facilities threatened at the outset. 
This would be doubly so if Israel's conven
tional capabillties were neglected. Ironically, 
a nuclear strategy would seem to require re
tention of occupied territory in order to pro
tect nuclear facllities in the context of re
duced conventional strength. 

All of these arguments may be swept aside 
if, as Tucker asserts, historic and techno
logical imperatives must in any case drive 
the sides to nuclear confrontation. Perhaps 
Israel and the Arab states cannot be per
suaded that their own interests a1·e best 
served by avoiding nuclear strategies, but the 
United States need not encourage such a 
development. As a matter of policy, we shoUld 
continue to design mllitary and economic aid 
programs which promote conventional mil
itary postures in the region. Moreover, our 
assistance actions should not be open to mis
understanding; the parties must make no 
mistake about our intentions in this regard. 
If this has the ring of free advice, recall the 
recent flap over the Pershing missile, or the 
promise of a nuclear power station for Egypt. 

vr 
But deterrence need not rely solely on mil· 

itary strength, nuclear or conventional. Any 
combination of factol"S making attack re
pugnant can deter. For the Middle East, the 
best detenent measure at hand 1s the estab
lishment of demilitarized zones, manned by 
neutral observers, through which either side 
would be extremely reluctant to attack. 

U.N. Sectu·ity CouncU Resolution 242, the 
consensus framework for overall settlement, 
acknowledges the requirement for demili
tarization. Moreover, there seems to be wide
spread agreement that demilitarization pro
visions might endure if placed 1n an inter
national peacekeeping context and backed 
by appropriate guarantees. For example, 
writing in these pages more than five years 

ago, John C. Campbell offered an outline pt·o
posal, based on Resolution 242, calling in 
part for demilitarized zones on both sides of 
future frontiers and for total demilitariza
tion of the Gaza Strip, the Golan Heights and 
Sharm-el-Sheikh, all with international 
peacekeeping and guarantees. a 

Campbell's proposal has stood up well over 
the years but, in common with many peace 
plans, it says too little about functional ar
rangements for demilitarization. Naturally, 
final technical details would have to be 
worked out by the parties in direct negotia
tions, but as things now stand such negotia
tions would quickly break down. On the tech
nical details of size of demilitarized zones 
and strength and composition of Arab forces 
permitted to return, we may expect directly 
opposed views, with compromise car1·ying 
nearly as much danger for Israel as no agree
ment at all. On the issue of offsetting de
militarization, for example, there is room in 
Israel for little more than symbolic demili
tarized zones. But 1f the Arabs match only 
the small size of postulated Israell demill
tarized zones, the shield erected would be 
too thin to pe1·mit relaxation of Israeli fears. 

The way out of these difficulties is for the 
parties to accept in advance a formula of 
total return and total demilital"ization. By 
agreeing to total return, Israel would accept 
the reassertion of authority by Arab govern
ments in all of the occupied territories; by 
consenting to total demilitarization, Arab 
governments would accept limitations on 
their authority in the returned areas, limita
tions aimed at safeguarding Israel's security. 

If such a formula were accepted, opera
tional details of demilitarization could be 
worked out without difiiculty, perhaps along 
lines such as the following: 

(a) A celling woUld be set on At·ab military 
forces allowed to reenter each of the terri
tories. Very small forces, perhaps as few 
as 1,000 men each, would be allowed in the 
Sinai and on the Golan Heights, where their 
main purpose would be to show the flag. 
Larger but stlll quite modest forces would 
be needed in the West Bank and Gaza Strip 
to ensure public order. 

(b) No heavy weapons or combat aircraft 
would be permitted to re-enter. Equipment 
for returning .Al·ab forces would be 1·estrtcted 
to small arms and automatic weapons below 
.50 caliber, but no mortars, artlllery or mis
siles, trucks and armored personnel carriers, 
but no tanks; hellcopters, liaison and cargo 
aircraft, but no overflight or basing of fight
ers or bombers. 

(c) No intrusion of armed ships into 
waters adjacent to returned territories would 
be permitted. 

(d) Both sides would accept international 
verification and inspection of the limits es
tablished. If Israel were unwilling to accept 
international, U.N.-sponsored inspection, 
the United States should be willing to as
sist with this function for a limited time. 
Inspection and verification by "national 
means"-that is, reconnaissance flights by 
the parties ove1· the demilitarized zones
would not be permitted. 

(e) The limitations outlined above would 
apply to the entire West Bank and Gaza 
Strip. On the Golan Heights, they would 
apply to all the ground still under Israeli 
control. They would apply to the entire 
Sinai, including areas from which Israel has 
withdrawn or been expelled already and the 
small salient near Port Fuad not captured 
by Israel in 1967. Demilitarization provisions 
should not apply inside Israel's pre-June 5 
borders. However, if this were to constitute 
a final stumbling block, Israel should agree 

t: John C. Campbell, "The Arab-Israeli Con
flict: An American Policy," Fo1·eign Affair-, 
October 1970. 
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to face-saving provisions involving token 
demilitarization inside its borders. 

Such a proposal aims at removing strategic 
obstacles to an overall settlement by creating 
the possibility of an effective deterrent to 
war. Egypt is the key; without Egyptian par
ticipation, other Arab governments would 
likely be deterred from major attack. And 
Egypt could not attack Israel because it 
could not concentrate forces east of the 
Canal. To be foolproof, however, the check
point for Egyptian personnel and equipment 
would have to be at the Canal. Once into the 
Sinai, it is just conceivable that equipment 
could be hidden and forces prepared for a 
surprise build-up. That is why demilitariza
tion of areas already returned is an impor
tant consideration in the Sinai and less so 
on the Golan. With total demilitarization, no 
Egyptian demand for removal of observer 
forces could produce a sudden crisis, as was 
the case in 1967. Moving Egyptian forces 
across the full expanse of the Sinal would 
require time in which Israel could mobilize 
and international pressures could come into 
play. Even so, the sides should be urged to 
accept the sensible provision that neither be 
able to dictate removal of observer forces. 

Since it is acknowledged that Israel's se
curity ultimately rests on the strength of 
its armed forces, it is of more than passing 
interest that the proposal outlined here 
would have the effect of perpetuating Israel's 
local milltary superiority. Israel would be 
able to defeat quickly Arab forces of the kind 
nermitted to return and would be able to do 
so without major new, and potentially 
destabtlizlng, developments in the arms 
race. The Arabs understand this fact, which 
1s at the bottom of their stated unw1lling
ness to demilitarized returned territory with
out offsetting demilitarization in Israel. An 
outsider cannot know whether this is a seri
ous, as opposed to a negotiating, position. 
Israel could counted by pointing out that 
most of the demilitarization would take place 
on territory it now, in fact, controls. If mil
itary forces of the sides were to draw back 
in step from present positions until Israel's 
Army was camped on the pre-June 5 lines, 
Cairo and Amman would be demilitarized, 
and Damascus nearly so. 

But it is the enormous appeal of total re
turn which must be relied upon to produce 
an Arab concession on demilitarization. Thus, 
each milestone passed in an extended step
by-step diplomacy successively reduces the 
incentive to demilitarize. For the years ahead, 
we should like to help create a situation in 
which Arab leaders would be able to stress 
to their domestic audiences that, no matter 
how much all would enjoy another round 
with Israel, it is just not possible, and that 
this situation arose necessarily out of the 
requirement to regain territory. This line 
will be credible only 1f territorial return is 
more or less sudden and total. 

This is not to say that total return is a 
straightforward proposition. Like demilitar
ization, the concept needs to be fleshed out. 
At Latrun and elsewhere the old lines re
quire mutually agreed modification-"minor 
rectification" is a term often used. ?vfinor 
rectification of the borders contains in itself 
a network of problems, each dauntingly com
plicated. But, with demilitarization of re
turned territory, these problems could be seen 
for what they are: a variety of disputes in
volving history, emotion, religious belief and 
property rights, not security. 

In addition to calling for a change of focus 
from incremental to overall settlement, this 
analysis suggests the possibility of a defect 
in the specifics of the step-by-step procedure 
as executed to date. "Step diplomacy" has 
been attacked cogently on a number of 

grounds, notably by George Ban.• But the 
possible impact of the steps on prospects for 
eventual demilitarization has not drawn 
widespread comment. The first Egypt-Israel 
Disengagement Agreement (January 18, 
1974) reportedly authorized Egypt to leave 
7,000 troops, 36 artillery pieces and 30 tanks 
on the Sinal side of the Canal. The Second 
Agreement (September 4, 1975), in addition 
to enlarging the area under Egyptian con
trol, specified that Egypt could station eight 
standard infantry battalions, 75 tanks and 
72 artillery pieces east of the Canal, with 
total manpower 11mlted to 8,000 men. Recon
naissance aircraft of either side may fly up 
to the midpoint of the buffer zone between 
their forward positions. The Israel-Syria Dis
engagement Agreement (May 31, 1974) also 
reportedly permits the llmlted reintroduc
tion of tanks and artillery into Golan areas 
evacuated by Israel. 

All this 1s the stuff of which renewed ten
sion 1s made. But the greater danger 1s that 
such a process, if continued in future steps, 
will lead to the "remllltarizatlon" of the 
territories. Moreover, if, as seems likely, 
demilitarization arrangements are a. desired 
element in any future overall settlement, 
then the situation 1s complicated rather than 
simplified by the steps already taken. For 
example, for the Arabs to agree to the type 
of total demilitarization proposed here 
would mean that they must withdraw heavy 
equipment already in place. Psychologically, 
at least, this is a more painful step than 
simple agreement not to reiniroduce such 
equipment. For this reason, even if the 
United States 1s unable to move the parties 
toward an overall settlement now, tt is es
sential that we have some vision of the final 
settlement we hope to help construct. Other
wise, we may unwittingly create impediments 
to an overall settlement during the step-by
step process. 

VII 

It has not been the purpose of this anal
ysis to offer yet another comprehensive 
Arab-Israeu peace plan, but rather to deal 
with security-related territorial concerns. 
Regarding this 11mlted aspect of the prob
lem, lt should be understood that Israel 
must make the important concessions. It iS 
Israel that is being asked to depart East 
Jerusalem, the Golan Heights, the Gaza Strip 
and Sharm-el-Shelkh. Israel has vowed never 
to leave any of these places and it is by 
no means certain that it can be induced to 
forsake this vow. For it to do so would re
quire at a minimum both great statesman
ship in Israel and considerable pressure from 
the United States. 

On the other hand, a comprehensive 
settlement would call for the Arabs to make 
far-reaching, but largely intangible, conces
sions-in pa.I'ticular, to recognize Israel and 
normalize relations. In extracting these con
cessions, it is territorial return which con
stitutes Israel's chief bargaining counter. 
But the suggestion here is that, insofar as 
security is concerned, what Israel requires in 
exchange for territory is demilitarization. 
Following an overall settlement in which Is
rael trades tel'l'itory for Arab pledges to end 
belligerency, obstacles to normalization are 
sure to crop up; renewed tension is a believ
able forecast. Having giving up cash for 
credit, Israel is likely to feel betrayed if re
lations subsequ~ntly deteriorate. But it need 
not feel threatened, provided only that re
turned territories are demilitarized. 

NoTE.-Neither the Department of Defense 
nor any agency of the U.S. government bears 

'Mr. Ball's fullest and most recent discus
sion is in "Kissinger's Paper Peace: How Not 
to Handle the Middle East," The Atlantic, 
February 1976. 

any responsibility for the opinions expressed 
herein, which are entirely those of the 
author. 

THE ADMINISTRATION'S FULL EM
PLOYMENT GOAL: AN EXPENSIVE 
STANDARD FOR UNDERACHIEVE
MENT 

Mr. HUMPHREY. Mr. President, the 
failure of the Ford administration to 
achieve its own unpublicized standard for 
a full employment economy will cost the 
Federal Government and the taxpayers 
of the Nation at least $112.4 billion dur
ing the next 4 years. 

That total is tens of billions more than 
the estimated cost of achieving a real full 
employment economy under provisions of 
H.R. 50 and S. 50, as amended, the Full 
Employment and Balanced Growth Act 
of 1976 during the same period. 

While testifying in support of H.R. 50 
and S. 50, Jacob Clayman, Secretary
Treasurer of the Industrial Union De
partment of the AFL-CIO, revealed that 
the Department of Health, Education, 
and Welfare last year established a 5-
percent jobless rate as its full employ
ment-no recession--standard and pro
ceeded to determine the cost of failing to 
achieve that objective in terms of welfare 
and unemployment insurance program 
expenditures. 

Mr. President, H.R. 50 and S. 50, intro
duced by Representative AucusTus HAw
KINs and myself, is designed to establish 
the framework for coordinated and com
prehensive economic policy and program 
planning by Congress and the adminis
tration to attain a mandatory adult un
employment rate of no more than 3 per-
cent by the end of 1980. . 

The savings that would result from re
ductions in welfare and unemployment 
insurance program expenditures and the 
increase that would occur in tax revenues 
following enactment of H.R. 50 and s. 50 
are far greater than those that would be 
reached by the limited goal of the HEW 
study. In my judgment, a 5-percent un
employment rate is totally unacceptable. 

Mr. Clayman testified that the HEW 
study indicated that with the current un
employment rate of 7.5-percent, expend
itures made under aid for dependent 
children, food stamps, general welfare 
assistance, medicaid, and unemployment 
insurance programs would be $26.1 bil
lion higher than would otherwise be the 
case if the unemployment rate was at the 
Ford administration's own 5 percent full 
employment standard during all of 1976. 

If the administration's own unemploy
ment projections for the next 4 years are 
applied to these expenditures, the total 
cost of failing to meet the 5-percent 
standard is $48 billion during that time 
span. 

Moreover, the failure to meet its own 
full employment standard during the 
next 4 years will mean a loss of $64.4 bil
lion in tax revenues, a conclusion based 
on the fact that each percentage point in 
the jobless rate results in a reduction of 
$14 billion in tax payments. 

The two sums, $48 billion in additional 
welfare and unemployment insurance ex-
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penditures. and $64.4 billion in lost tax 
revenue, add up to a total of $112..t btl
lion for the ~-year period, 1977-80. 

Data presented by Mr. Clayman indi
cates the following expenditures for wel
f re and unemplo~ent 1nsur nee pro
gram would be made under a 7.5-percent 
jobless rate as compared to a 5-percent 
rate during 1976, according to the. Wl
publicized HEW study-billions of 
dollars: 

Progra.m 
Unemployment rate cost 

AFDC 
7.5 percent----------------------- $14.211 
5.0 percent --------------------- 8. 9!16 

TotaJ. --------------------- 5. 215 

AJ'DO-Ul!' 

7.5 percent --------· ----------- • 7-tt 
!5.0 percent; ----------------------- . 312 

Total ---------------------- .430 

I'OOD STAMPS 

'7.5 percent. ----------------- 5.516 
5.0 percen"l -------------- 4. 552 

Total -------------------- . 864 

GEND.U. ASS • C11 

'1.5 percent -~----------- L 
, 6.0 percent. ---------------- 1. 0~ 
i 
i Total ---------------------- .494 

I Z.IEDICAID 

'7.5 percent ---------------------
!5.0 percent -------------------------

Total ----------------

; ~ UN'EllotPI'.O'D!.Il!:N'r ll'II'S1!IllAlfCJ{ 

t '1.5 percent ---------------- 20. 632 
5.0 percent ---------------- 4.904: 

I 

Total ------------------·--- 15. 728. 

TOTAL. CQS'r OF PROGRAllll.S IN 197& 

7.5 percent ------------------ 5&. 092 
5.0 percent ------------------- 3.1. 92~ 

; Total ------------------- 2'6. l'll 

The administra.tJ.on's own projeeti 
for unemployment during the next 4 
years are as follows: 

Percent 
1977 --------------------------------- 7.2 
1978 --------------------------------- 6.5 
1979 --------------------------------- 5.8 
1980 --------------------------------- 5. 1 

On the basis of HEW data presented 
by Mr. Clayman, each additional per
centage po.int of unemployment will re
sult in expenditures totaling $10.4 billion 
for welfare and unemployment insur
ance programs. Application of the ad
ministration's unemployment. projec
tions to the 1976 HEW data produces the 
following incr~es in total expenditures 
for these programs above the levels that 
would otha-wise be the case if the a~
ministration met its own full employ
ment standa.rd--billions of dollars: 
1977 ---------------------------- $23.r 
1978 ---------------------------- 15. 6 
1979 ------------------------------- 8.3 
1980 ------------------------------ 1.0 

Total ------------------------ 48.~ 
Based on the loss of $14 billion in tax 

revenue for each percentage point of· the 
unemployment rate, the following re
ductions in tax revenue would occur dur-

mg each o! the following 4 years as a 
resUl\ of the- administra 'on's failure to 
meet Its own. full employment s nd-
ard-bllli of dollars.: 

1977 ------------------------- $30. B. 
1978 --------------------- 21.0 
1979 ------------------------ 11. 2 
1980 ----------------------------- 1. 4 

Total ----------------------- 64.4 

MORE ON EQUITABLE'S INEQUITY 

r. METCALF. Mr. President, on 
April 26, 1976, I placed in the RECORD, at 
pages 11177. an article from the Insur
ance Forum on a plan by the Equitable 
Life Assurance Society at the United 
States to institute a new dividend policy 
wah ould favo newel' J>Olicyholders 
over old policyho ers. Tim 1976 is
sue o! the Insurance Forum contains a 
further eXPlanation of Equitable's dis
turbing and discriminatory new divid
end policy. 

:r ask that this article be printed in 
the REeoRD for the benefit. Qf concerned 
Members of Congress and the public. 

There being no abjeeti<lll.r ih:e a · ie 
was ord ed to be priDied in e CORD, 
as follows: 

M'ORE: ON EQUITABLE'S Dnrn>ENDS 

:in the April 1975 issue of The Insurance 
Forum, In a.n a.rticl.& entitled. "GJ:ea.t News-
Except fOl' Equitable's. Old Policyholders " 
we d.i.scussed the.. use by The Equitable Life 
Assurance Society; o,t the trmted. States o! 
an Investment year method 1n its 1976 div
idend scale. To place this development 1n 
perspective, consider the following analogy: 

In 1960. :Mr. A deposited $1,000 1n a regular 
savings account In The HYPothetical :Mutual 
Savings Bank, a.nd he has left 1t there to 
compound. rn 1970, :Mr. B deposited $1,.(l00 
fn a regular savings account 1n the same 
bank, and he has lett it there to compound. 
Since 1970, both accounts have heen credited 
annually with 5 percent interest. 

In 1976, because o~ higher interest rates 
befng earned by the ba.nlt on its 1n vestments~ 
the bank decided to Increase the amount or 
interest pa.ld on its sa~ accounts. At the 
same time, the bank Introduced a. new sys
tem or alloca.tfng in.vestm..en.t. iD.come among 
its depositors. The system 1s called "the tn
vestment year method,'' and' It gives recog
nition to such things as the yeu 1n which 
deposits are received, the Interest rates 
earned by the ba.nk on Investments made 1n 
dmere.nt. years, and the rQllover ot the banltrs 
investments. The ne:t e1Iec.t of tne changes 
was that new and. relatively recent deposits 
would be credited with. a. higher rate of in
terest, and that older deposits would receive 
the same ra.te of interest that was credited 
prior to 1~76. As things worked out. Mr. B's 
account was. credited with 6 percent interest 
in 1976, and Mr. A's account was credited 
with 5 percent. The explanation was that the 
bank. has been earning a higher rate of re
turn on funds deposited in mare recent 
years. 

Now, back to life insuranc~. Suppose 
:Messrs. C and D bought pw:tic!pati.ng 
straight life policies from the Equitable in 
1960 and 1970, respectively. Since 1970, the 
same dividend interest rates have been 
credited to both policies in the company's 
dividend calculations. Beginning 1n 1976, 
however, :r..rr. D's policy is being credited with 
a larger dividend interest rate, whlle Mr. 
Cys policy is being credited with the same 
dividend inte1·est rate u~d in 1975. We do 
not know the dividend interest rates, because 
neither the company nor the New York 
Insurance Department has disclosed this in
formatton as yet. 

There are major differences between ac
counts 1n mutual savings banks and policies 
1n mutual ll!e insurance companies. Mr. A 
probably would learn. of the change, with· 
draw his funds, and redeposit them to get 
the benetr.t of the higher in.t.erest rate. Mr. 
a. however. 1s uni1kely to learn of the 
change. Neither the company nor the New 
York Insurance Department has made a 
public announcement or the change. Indeed. 
one poJJ.cyholder recently corresponded with 
the EqultE.ble and was unable to obtain any 
info.rm&tian suggesting that such a change 
had been made. 

Furthermore, even 1! he learns o! the 
change, Mr. c m.a.y be ''locked 1n." fo~: several 
reasons. He may have an 1nsu.rab1Uty prob
lem, which would mak.& it ditficult or 1m:. 
possible tG replace his old policy with a new 
one.. Even 1! he has no insurability proble.m. 
by replacing h1s old polky with a. new one. 
h& would lncur another front-end load. ALso 
the su.1c1de clause in the new policy would 
be 1n e1Iec.t !or t.wo yeatS, and the new policy 
would. be contestable for two years. 

ln. short, it ap~s tha.t. a. savings ba.nk. 
would not be able to get a.way With usi:IJ.& 
the mve.atmen.t year method,. but tha.t the 
Equitable 1s in a position to carry it oJf~ 
The question 1s whether the Equitable could 
succeed U the old pollc.yhalders of the com
pany were in!ornred o! what is being drone 
tCl them. 

SOCIAL SECURI'YY LEGISLATION 

. BENTSEN. Mr. President, last 
Jan ry I b'oduced a bill to insure that 
our Natron•s S'OCial security system re
mains :ffsc.ally sound. When r introduced 
tlla.t bill r claimed that it would cut the 
projected long-term deficit for the soc!ai 
security system in half without denying 
anyone the benefits which they bad 
eamed the right to receive. 

Yesterday, the administration pre
sented its annual report on the status of 
the social security trust funds to Con
gres.s. This report confirmed that my bill 

auld iladeed halve the deficit ihat is 
proj ec.ted for the system under curren: 
law. 

Mr. President, the bin which I intro
duced last January (S. 2901) corrects an 
unintentional side e1fect of the social se
curity amendments passed in 1972. The 
purpose o-f the 19'72 legislation s to as
sure that people alre dy receivi:ng social 
securtty benefits have these benefits up
dated to reflect increases in the cost o 
living-. I supported this legislation be
cause it guaranteed that there would be 
no delay between increases in the cost 
of living and inc1·eases in the social se
cm·ity benefit upon hich over 31 million 
Americans depend. 

However, it is now clear that the 1972 
legislation has a far greater effect than 
was ever intended. In the long run, as a 
result of this legislation, a person could 
receive as much as two and a half times 
his preretirement earnings in the form of 
a social security benefit. Currently, peo
ple with low average monthly earnings 
during their working years receive a so
cial secm·ity benefit that replaces about 
62. percent of their preretirement earn
ings~ People with very high earnings dur
ing their working years receive a social 
security benefit tha~ replaces about 29 
percent of their preretirement earnings. 
This kind of stable relationship between 
earnings during the working years and 
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the social security benefit is the corner
stone of our social security system. 

Our social security system was not de
signed to alleviate dependency but 
rather to prevent dependency for those 
who had worked hard and contributed to 
our Nation's prosperity. The system was 
never intended to provide benefits that 
exceeded a person's earnings during his 
working years. 

However, as the social security trustees' 
report reveals, by the year 2050, under 
current· law a person with low earnings 
during his lifetime would receive a social 
security benefit 2¥2 times larger than his 
preretirement earnings. A person with 
very high earnings during his working 
years could receive a social security bene
fit that replaced fully 95 percent of his 
prereth·ement earnings. 

Mr. President, with 100 million Ameri
cans contributing over $66 billion of their 
earnings to the social security system in 
a single year, I cannot stand by and let a 
fiaw in the law, an unintentional side 
effect of otherwise good legislation, jeop
ardize the stability of the system and the 
confidence of people in this system. We 
cannot allow young workers to contrib
ute so much of their earnings to social 
security without being able to assure 
them that upon their retirement, they 
will receive an equitable benefit that 
bears the same relation to their earnings 
as the benefits received by the generation 
which preceded them. 

Therefore, I urge my colleagues to sup
port the legislation which I introduced 
last January and which the trustees' re
port now confirms will cut the projected 
long term deficit in half and will sta
bilize the relationship between a person's 
preretirement earnings and the social 
secw·ity benefit which he eventually re
ceives. My bill will not tamper with the 
automatic cost-of-living increases to so
cial secwity benefits that a person re
ceives after he has retil·ed. It will sim
ply assure that the relationship between 
a person's preretirement earnings and 
his social security benefit remains con
stant. 

Mr. President, even the trustees of the 
social security system recognize the need 
for this legislation. They say: 

•.. the (social security) benefits pro
jected to materialize . . . reach unreason
ably high levels for persons who first become 
entitled to benefits in the next century. His
torically legislative action has been taken to 
bring projected future income to and dis
bursement from the trust funds into bal
ance, and it is clearly imperative that legis
lative changes be made to prevent t hese pro
jected benefit levels from materializing. 

As I am sure my colleagues will agree, 
reducing the size of the social secw·ity 
system's long term deficit and stabilizing 
replacement rates-the proportion of a 
worker's earnings that is replaced by his 
social secwity benefit-are compelling 
enough reasons to amend the current 
law governing the old age survivors and 
disability insurance system. However, 
there is another equally vital issue to add 
to this list-the size of the contributions 
by employers and employees that will be 
required to keep this system solvent. Un
der the most pessinflstic economic as
sumptions, fully 15.32 percent of total 
taxable payroll in this country will be 

needed by the year 2000 to finance the 
social security system. By the year 2050 
this figure soars to an unbelievable 46.02 
percent of taxable payroll. This means 
that nearly half of all earnings that can 
be taxed under social security will have 
to be diverted to the financing of our 
social secw·ity system in that year. This 
is clearly an intolerable and irrational 
dh·ection for our country's social insur
ance system to be moving. Currently, 
social security is supported by taxes 
equaling 9.9 percent of taxable payroll
with half of this amount paid by the em
ployer and half by the employee. 

Mr. President, the statement I made 
last January when I introduced my bill, 
S. 2901, to make more rational and equi
table the method of computing benefits 
under the old age, survivors and disabil
ity insurance system, has been confirmed 
by the social security system's actuaries. 
The legislation will cut the long term 
deficit projected for the system in half 
and will stabilize replacement rates 
without tampering with the automatic 
cost-of-living adjustments for people al
ready drawing benefits. I urge my col .. 
leagues to support this legislation and 
act with all possible speed to restore the 
integlity of and confidence in our Na .. 
tion's social security system. I ask 
unanimous consent that a copy of my 
bill, S. 2901, be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S.2901 
Be it enacted, by the Senate ancL House of 

Representatives of the UnitecL States of 
America in Congress assembZecL, That this 
Act may be cited as the "Social Security 
Amendments of 1976". 

COMPUTATION OF PRIMARY INSURANCE 
AMOUNT 

SEc. 2. (a) Section 215(a) of the Social 
Security Act is amended to read as follows: 

"(a) The 'initial primary insurance 
amount' of an insured individual shall be 
determined as follows: 

"(1) Subject to the conditions specified in 
subsection (b) of this section and except as 
provided in paragraphs (2), (4), (5), (6), 
and (7) of this subsection, such initial pri
mary insurance amount shall be computed 
for whichever of the following first occurs: 
the year in which the individual first be
comes entitled to a disability insurance 
benefit, the year in which the individual dies, 
or the year in which the individual attains 
age 62 (or 1978, if later): Provided,, That (A) 
no such initial primary insurance amount 
shall be determined with respect to an in
dividual who was entitled to an old-age 
insurance benefit or a. disability insurance 
benefit for December 1977 (other than such 
an individual whose disability insurance 
benefit terminated by no longer being under 
a disability, but then only with respect to an 
event of disability, death, or attainment of 
age 62 occurring thereafter) or who died 
prior to 1977 and (B) with respect to an 
individual whose disabllity insurance bene
fit terminates because he is no longer under 
a. disability, a new determination of such 
initial primary insurance amount shall be 
made upon subsequent disability, death, or 
attainment of age 62. The amount of such 
initial primary insurance amount shall be 
determined from the following formula for 
individuals who first become entitled to 
disability insurance benefits In 1978, who 
~:lie in 1978 and have not attained age 62 and 
were not entitled to a disability insurance 
benefit for the month before the mont h in 
which they died, or who attain age 62 in 

1978 or had attained age 62 prior to 1978 
and were not entitled to a disability insur
ance benefit for the month before the 
month of attainment of age 62 or, if later, 
for December 1977: 

"(C) 81 percent of the first $175 of average 
indexed monthly earnings, plus 

"(D) 29 percent of the next $865 of aver
age indexed monthly earnings, plus 

" (E) 15 percent of average indexed month
ly earnings in excess of $1,040. 
With respect to individuals who first become 
entitled to a. disability insurance benefit for 
a. month in a. year after 1978, who die in a 
year after 1978 a.nd have not attained age 
62 and were not entitled to a. disability in
surance benefit for the month before the 
month in which they died, or who attain age 
62 in a year after 1978 and were not en
titled to a disabllity insurance benefit for the 
month before the month of attainment of age 
62, the applicable formula. shall be obtained 
by multiplying each of the three dollar fac
tors in the foregoing formula. by tile ratio 
of (F) the average of the taxable wages o! 
all employees as reported to the Secretary 
for the first calendar quarter of the calendar 
year preceding such year to (G) the average 
of the taxable wages of all employees as 
reported to the secretary for the first calen
dar quarter of 1977 (with such resulting fac
tors being rounded to the nearest cent). On 
or before November 1 of each year after 
1977, the Secretary shall publish in the Fed
eral Register the applicable benefit formula 
for the benefit determination year (as de
fined in subsection (b) ( 5) of this section) 
applicable to individuals becoming disabled, 
dying, or attaining age 62 in the following 
calendar year. 

"(2) Such initial primary insurance 
amount shall be $101.40 (as increased after 
application of any cost-of-living increases 
in benefits under subsection (i) which have 
occurred after such dollar amount was es
tablished as the minimum primary insur
ance amount and the date the individual 's 
initial primary insurance amount is deter
mined) in any case in which such amount 
is higher than the individual's initial primary 
insurance amount as determined under para
graph (1). 

"(3) The 'primary insurance amount' of 
an individual whose initial primary insur
ance amount was determined under this sub
section shall be such initial primary insur
ance amount for all months up to and in
cluding the May of the year for which such 
initial primary insurance amount is deter
mined. For all subsequent months, the 
primary insurance amount shall be deter
mined in accordance with subsection (i). 

"(4) In the case of an individual who was 
entitled to a disability insurance benefit foi 
the first month before the month in which 
he died, became entitled to old-age insur~ 
ance benefits, or attained age 65, such pri • 
mary insurance amount shall be the primary 
insurance amount to which such individuul 
would have been entitled if he had been en
titled to a disability insurance benefit for 
such first month. 

"(5) Such primary insurance amount shall 
be an amount equal to $9 multiplied by the 
individual's years o! coverage in excess of 10 
in any case in which such amount is higher 
than the individual's primary insurance 
amount as determined under the preceding 
paragraphs of this subsection. 

"(6) In the case of any individual who at
tains age 62 prior to 1987, the initial primary 
insurance amount of an insured individual 
as determined under the preceding para
graphs of this subsection shall not be less 
than the primary insurance amount which 
would have been determined under the pro
visions of this section as it was applicable for 
December 1977 (without the application of 
any cost-of-living increases in benefits under 
subsection (i) after 1977). 

·· (7) The initial primary insurance amount 
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of an ins.Ul'ed lndivldil:a.l who was entitled to 
olcl-ag& or disability Insurance benetl.ts. !Or 
December 197'7. or who died betore 197 shall 
be the prJmary Insurance amount on hlch 
such old-age or dlse.blllty insurance benefi-t 
for December 19?5, was based, or 1n the case 
of deaths befor& 1978, the primary msurance 
amount for December J9TI on whlc an old
age or cfis8billt]lr Insurance benetl.t would 
have been based If sueb deceased individual 
had not died before 19'78. Such initial prl
.DlBirY insurance. amoun.~ shall. for purposes 
o! paragraph (3). be deemed to have been 
determine f"or Januazy 1978. 
FOr pUJ1)0SM of paragraph (5), an individ
ual's "yeal'S of' coverage' the number (nat 
exceeding 30) equal to the sum or (1) the 
number (not; exceediDg 1~ and dlsregaa:c:Ungo 
any fraction) determined by YidiDg the 
total of the- wages credited o him ( 1nclud-
1ng wag deemed to be. pakl pd.or to 1951. to, 
such 1n<JtvtduaJ under section 217 ~ n
satlon under th~ Railroad BetiremJ9l.: Act 
of 1937 prlOI' to 1951 wb1Ch e ta 
SUCh individual pUI'SUaDt 1dtl&• and 
wages deemed to be paid pr1o to 1951 to auc.b.. 
tndivtdUalunc!er secUoD 231.} fJ years. afte1r 
1935 an4 before 1951 by plua (11) the 
number' equal to the: n: r ot years. lifter: 
1950 each ot wblch 8 a mput;altan base 
year ( tile meantng at 8'1Jhsee' (b) 
(2) (C)) and In each of whioch. 1s ezedlted 
with wape tlDcludlng ctee:med ~ be 
paid to such lndnidual under 21 'l. 
cam.pensatloD Ullder- Ul& Ballr()&(l Retirement. 
Act at 193'7 which Is cred.ltabl to sw:h ln
di pursuant. to thta ti~ and. wages 
deemed to be pakl pnor to 195-1. to such 1nd1-
vid: UDder sectl ~) and sel!-employ
ment income of not less than 25 percen"t. ot 
tb ma.Dmum amount bkh, p.Ul"lluan~ to 
s b6eetion (e). may be counted for s.uch. 
yeu:•. 

{b) Section 2.11) of such Ac1l is amended by 
striking out &Ubse~ (.c) and (d}. 

(c) s~ ~15(.f) of &UCh. Act 1s amended 
by striking .. subse.ctlons (e. {1) (A) and (C) 
and {a} {S)" and inserting in lieu thereof" 
"subsection 'a).,~ 

(d) Section 215(1} such Ac.t 1s amended 
by stri:kiDg out. .. sub!eetlon (a)(S)" in. suJl,.. 
paragraph (2) (A) (tl) and tnsertf.ng ln. lleu 
thereof "subsection {a) {li)" and by st1:1ldng 
out all thM. foUo the first- sentence or sub
pa.rapapb (2)(D). 

(e) Sueh.sediioa2l5(1) i&!Wlthu amended 
by add1Dg the followiD:g new paragraph at the 
end tbeftoi: 

"(4) ".£he prtmar insmanc~ amount. that. 
is used to determine Ul& monthly insurance 
benefits. r-or ltUl'Ti"VU"S nder subsectiOJlSc ( d} r 
(e). (f). (~). and (h) ot section aoo for- a. 
month shall be t.h.e primacy 1Dsu.mnce 
amount. which would be applicable to the. 
insured lndhtdual fOl" 'hat month f.f he wex:e 
then allve and entl:tled to a disabllity !Dsur
anee be eftt o "to oldc-age insurance- ben
efit.''". 

AVERAGE INDEXED MONTHLY EA&NXNGS 

SEC. 3. {a} Section 215(b) (I} of the Social 
Security Act fs amended to read as follows; 

"(1) For the purposes of the formula for 
the initial primary Insurance amount. con
tained in subsection (a), an individual's 
•average Ind-exed monthly earnings• shall be 
the quotient obtained by dlviding-

'·(A) the total of his indexed earnings (as 
defined in paragraph (S.}) credited to his 
'benefit computation years' (determln.~ 
under paragraph (2)), by 

"(B) the number o:t months 1:n such 
years.''. 

(b) Section 215(b) o! such Act is a.mended 
by adding the. following new paragra.ph at 
the end \hereof: 

"{5) An lndiwldual's 'indexed earnings' for 
any year after 1950 shall be the produet of 
(A} the \otal of his wages paid 1n such year 
and self-emplc;>yment income credited for 
such year and (B} the .. ea.rn.lngs index• appll-

cable to such year tc1 the indt.vidual 's 'benefit 
d~ination ]'eaz'. with such pl:Oduct.. i! 
not. a multiple o! $1., befng rounded' to the 
next higher $! where such product- ts a 
multiple or 50 cen1!s but not- o1 $1 and to- the 
nearest multiple ~ $! In &ny other case . .1m 
in<flYiduai"s 'benefit determination year- shall 
be tile ye~ be!i the yea.rtornteh his ini
tia.lpriiilaey insmanee amount is to be deter
mined {in ~a.nce wlth aubsection (a}). 
The. 'earnings index' fm: atcy particular year 
ptlot: to an. Indlvlduan:; benefit de'terminat!on 
yeaxr shall be the ratio of (C) the ave!'age o! 
the taxable lt"ages- of e.ll employees as re
ported to the. Secretary fo 'Che first ca.len! 
quarter &f such be-nefit detet:mtnation year 
to (D) the avet:age of the taxabl.e wages of all 
emplOJees :repol!ted to. the Secretary tor 
the :flrsl> calenda.r quarter o! such pa.rtlcuiar 
ye • with such :ratio being rounded to 11w 
decimal places~ the •earntngs tnd~ for the 
incflvidual"s beneft~ d'ete!'mfnatfoa year an 
for subsequent years all be 1. ... 

{c} SecUo; (a) of' Act a.me:nd-
ed-

(1) fD. ftle mat.ta- preeeding cl use (.1) 
thel"eot, boy strWng o\rt ''the amount ap
pea.rtng In column "i' ot 1he table 1n (or 
deemed to be m) section 215( a} on the l1:D8 
on whlcb appears 1n column: IV suell tn
d1vldual"S primary !nsunmee- a:rnoun-t'" anc1 
inserting 1n lieu thenoC -.rucn msured m. .. 
dhic:Juai'IJ mum 1 mny benetl 
a.DlOUl:l.t." (meliDiirg an un1i equal to 150 
per centum. of '&he.~ ~5 o! such individ
ual's pl'imaey lDaura.l.lCa amount. plus. 2.'ZO 
per centum o! the nert $95 of his priDl.at'y 
1Dsura.nce. amount-. plUs 135 per centum ~ 
the next $85 or hfa primaty tnsuranee 
amoun~. plus 175 per- centum o. so of 
h1S prlmary Insurance amount. as exceeda 
$385)", and 

(2) 1n clause (1) thereof, by striking out 
"the last flgure in column V of t.he table 
appea.riDg In aectfon 2.15 ( ) " and. lnsertlng 
In Ueu. Ulel'eot "the- maxim tamlly ben& .. 
ft.tlf amoU!U ( hmte1nbefare deflned 1n this 
J;ubsection) for the hlgbest primary in
surance. a.moWlt th.a.1l would. be pa.ya.ble for 
such month". 

{d) Section 203(a) (5) o! such Act 1s 
amended to read as !OllO'W'!f. 

•c(5) during the 10-ye&r' period beglnnlng 
on. the date or enactment of this Act, wben .. 
ever tbe ftrst" ~ntence of this subeeetlon 
would result 1n e. lower" maximum famiJy 
benefJ:t than "WWUld have- l'eSUlted. under the 
provisions of seetion 215 of the Soet Seeu..o 
rity .Aet as lt. was appllc:abl for Dece ber 
1977, bu~ without th& appllcation OC. any 
cost-of-HTing friereases to the- fle.neflt table 
in subsection (a) m such section as J'esuJ::t 
of subsection (1}{2-)(D) of such section for 
any subsequent months fbul. with the ap-. 
pUca.tfon of eost-of-Iiving benefit increases 
as a result of subsections (l) (2) (A} and 
(i) (2') {B) of such section to individuals 
entitled to monthly benefits after December 
19'77 !or all periods after the. 1bst month ot 
entitlement)."". 

{e) Section 224(a) or sueh Act il amend
ed by strfking out- •~average monthly wage» 
in clause (A) and Inserting in lieu thereat 
<>average indexed monthly earnll:lgs''. 

EFFECTITE DATE. PROVISIONS 

SEc. 4. The amendments made by sections 
2 and 3 shall apply with respect to monthly 
ben~fits under title ll of the Socia.l Security 
Act for months after December 1977 and with 
resp_ect to ltunprsum death payments un
der section 202(1) of such Act 1n the case 
ot desths occurring after such month. 

RECESS FOR 15 WNUTES 
Mr. ROBERT C. BYRD. Mr. President, 

if no Senator seeks recognition, I ask 
unarumous coP..sent that the Senate stand 
in recess for 15 minutes. 

May 25, 19t 6 

'l"here being no obj~ction. the Senate. 
at 10:41 a.m .• recessed Wltil 10:56 a.m.; 
whereupon,. the Senate reassembled 
when called to order by the Acting Pres
ident pro tempore <Mr. LEAHY) • 

COJ. CLUSION OF MORNING 
BUSINESS 

The ACTING PRESIDENT Pl'O tem
pore. Is there further morning business? 
I! not .. morning business is closed. 

BE.CESS FOB 3 MINUTES 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Sen
ate stand in reeess for 3 minutes. 

There being no objection, the Senate, 
at 10:57 a.m .• recessed tmtil 11 a.m.; 
whereupon, the Senate reassembled when 
called to order by the Acting President 
pro tempore CMr. LEA1'IY) • 

THE A.NTITR:UST IMPROVE.i.YIENTS 
ACT OF 1976 

The ACTING PRESIDENT p ·o tem
pore. Under e pre"'ifJus order,. the hour 
of 11 a h :vblg arrived, the Senate 

now proeeecl to the consider tion o! 
RR. 853Z, which wiD he stated by titl . 

The istan.t gjslative clerk read::> 
follows: 

calendar (X.R. 8532.) to ame-nd the 
Clayton.~ to permit St&t attorn ys gen
eral to tmng certain antitrust actioDS. and 
for oth purposes.. 

'The Senate proceeded to consider the 
bill. 

Mr. ROBERT C. BYRD. Mi·. Pres:' ent,. 
I suggest the- absence of a quormn. 

The AC'I"'N'G PRESIDENT pro tern
pore. The clerk will call the roll. 

The assistant legislalti've elerk pro
ceeded to call the ron. 

Mr. ABOURE'ZK~ Mr. Pltesi ent, I 
ask unanimous consent that the order 
for the quorum can be rescinded. 

The PRESIDING OFFICER 
CLARK) • Without objection,. 1 is so 
ordered. 

Mr. ABOUREZK. Mr. Pl•esiden, I a k 
nnanimotlS consent that the followmg 
staff members be permitted tbe pl'i'V'ilege 
of the floor during consideration of H.R. 
8532 and any vote thereon; Tom Bren
nan of Senator McCLELLAN's statr, and 
Charles Kern of Sena.toli FoNG's statr. 

The PRESIDL.~G OFFICER. 'Vithout 
objection, it is so ordered. 

Mr. THURMOND. Mr. President, I ask 
una.nimous consent that Mr. Emory 
Sn.eedon of my staff be- granted Pl·iv
ilege of the :floor during co11Sideration 
and voting on this bill... 

The PRESIDING OFFICER. Without 
objection. it is so ordered. 

Mr. ABOUREZK. I ask unanimous 
consent that David Rubenstein of Sen
ator BAYH's sta.ft be given the privilege 
of the :floor duriog the proceeding on 
this measure. 

The PRESIDING OFFICER. Without 
objection. it is so ordered 

Mr. HRUSKA. Mr. President, I ask 
unanimous consent that Peter Chumbris 
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of the staff of the Committee 011 the Ju
diciary be permitted privilege of the floor 
during the debate and voting on this 
measure and all related matters. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1701 

Mr. PHTI.JP A. HART. Mr. President, 
on behalf of myself and Senator HuGH 
ScoTT, I send to the desk an amendment 
in the nature of a substitute to H.R. 8532. 
The amendment substitutes the text of 
S. 1284 reported by the committee. 

The PRESIDING OFFICER. -The 
amendment will be stated. 

Mr. HRUSKA. Reserving the right to 
object---

The legislative clerk read as follows: 
The Senator from Michigan (Mr. PHILIP A. 

HART) for himSelf and Mr. HuGH ScOTT pro
poses an amendment in the nature of a. sub
stitute. 

Mr. PHILIP A. HART. Mr. President, I 
ask that further reading of the substitute 
be dispensed with and that I be per
mitted to make an explanation. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The amendment will be printed in full 

1n the RECORD. 
The amendment is as follows: 

SHORT TrrLE 

Sro. 101. This Act may be cited as the 
"Hart-Scott Antitrust Improvements Act of 
1976". 

TITLE I-DECLARATION OF POLICY 
SEc. 102. (a) It is the purpose of the Con

gress 1n this Act to support and invigorate 
effective and expeditious enforcement of the 
antitrust laws, to improve and modernize 
antitrust investigation and enforcement 
mecha.nisms, to factlltate the restoration and 
ma.tntenance of competition in the m.a.rket
place, and to prevent and eliminate monop
oly and oligopoly power in the economy. 

(b) The Congress finds and declares 
that--

(1) this Nation is founded upon and com
mitted to a private enterpriSe system and a 
free market economy, in the belle! that com
petition spurs innovation, promotes produc
tivity, prevents the undue concentration of 
economic, social, and polltlcal power. and 
preserves a free, democratic society; 

(2) the decline of competition in the 
economy could contribute to unemployment, 
inefficiency, underut1llzation of economic ca
pa.ctty, a reduction ln exports, and an ad
verse etrect on the balance of payments; 

(3) diminished competition and increased 
concentration in the marketplace have been 
important !actors 1n the ineffectiveness of 
monetary and fiscal policies in reducing the 
high xa.tes o! inflation and unemployment; 

(4) investigations by the Federal Trade 
Commission, the Department of Justice. and 
the National Commission on Food Market
ing, as well as other independent studies, 
have identified conditions of excessive con
centration and antlcompetitive behavior in 
various industries; and 

(5) vigorous and effective enforcement of 
the antitrust laws, and reduction o! anti
competitive practices 1n the economy, can 
contribute to reducing prices. unemploy
ment, and 1nfla.tion, and to preservation of 
our democratic 1nst1tutions and personal 
freedoms. 
TITLE II-ANTITRUST CIVIL PROCESS 

Acrr AMENDMENTS 
SEc. 201. The Antitrust Civil Process Act 

(76 Stat. 548; 15 U.S.C. 1311) 1s amended as 
follows: 

(a) Sub~ection (a) of section 2 is 
amended by inSerting "and" after the semi
colon at the end of subparagraph (1), by 
striking subparagraph (2) thereof, and by 
renumbering subparagraph (3) and striking 
therefrom "(A)" after the words "With re
spect to," substituting a. semicolon for the 
comma a!ter the words "trade or commerce" 
and striking the remainder of the subpara
graph. 

(b) Subsection (c) of section 2 is amended 
to read as follows: 

" (c) The term •antitrust investigation' 
means a.ny inquiry conducted by any anti
trust investigator for the purpose of ascer
taining whether a.ny person is or has been 
engaged in any antitrust violation or 1n any 
activities preparatory to a merger, acquisi
tion, joint venture, or similar transaction 
which may lead to any antitrust violation; .. : 

(c) Subsection (f) of section 2 ts amended 
by striking out the words "not a natural per
son", by Inserting immediately after the word 
"means" the words "any natural person or'', 
and by inserting Immediately after the word 
"entity" the words .. , including any natural 
person or entity aeting under color or au
thority ot State law; ... 

(d) Subsection (h) of section 2is amended 
by striking out the words "antitrust docu
mentu. 

(e) Subsection (a) of section 3 1s amended 
to read as follows; 

"(a) Whenever the Attorney General, or 
the A.ssistant Attorney General in charge of 
the Antitrust Division of the Department of 
Justice, has reason to believe that any person 
may be In possession, custody, or control of 
any documentary material, or may have any 
information, relevant to a civil antitrust in
vestigation or to competition In a Federal 
admin.lstra.tive or regulatory agency proceed
Ing, he may, prior to the institution of a civil 
or crimlnal proceeding thereon or during the 
pendency of an agency proceeding issue 1n 
writing, a.nd cause to be served upon such 
person, a civllinvesttgative denland requiring 
such person to produce such documentary 
material for inspection and copying or rept-o
duction, or to answer in writing written in
terrogatories concerning such information, or 
to give oral testimony concerning such in
formation, or to furnish any combination 
thereof.". 

(f) Subsection {b) of section 3 Is amended 
to read as follows: 

"(b) Each such demand shall-
" ( 1) state the nature of the investigation 

and the provision of law applicable thereto or 
the Federal administrative or regulatory 
agency proceeding Involved; and 

"(2) (A) 1! it 1s a demand for production 
o! documentary materiaJ.-

.. (i) describe the class or classes of docu
mentary material to be produced thereunder, 
With such definiteness and certainty as to 
permit such material to be fairly identified• 
and ' 

"(11) prescribe a return date or dates which 
will provide a reasonable period o! time 
Within which the material so demanded may 
be assembled and made available for inspec
tion and copying or reproduction; and 

"(ill) identify the custodian to whom such 
material shall be made available; or 

.. (B) if it Is a. demand !or answers to writ
ten interrogatories-

"(!) propound with definiteness and cer
ta.i.nty the written Interrogatories to be an
swered; and 

"(11) prescribe a date or dates at which 
time answers to the written interrogatories 
shall be made; and 

"(111) identify the custodian to whom such 
answers shall be made; or 

"(C) if it 1s a demand for the giving o! 
oral testimony-

"(1) prescribe e. date, time, and place at 
which oral testimony shall be commenced; 
and 

"(U) identify the antitrust Investigator or 

Investigators who shall conduct the examina
tion, and the custodian to whom the tran
script of such examination shall be given.". 

(g) Subsection (c) of section 3 Is amended 
to read as follows: 

" (c) Such demand shall-
.. ( 1) not require the production of any in

formation that would be privileged from dis
closure if demanded by, or pursuant to, a 
subpena Issued by a court o'! the United 
States in aid of a grand jury lnvestiaatton· 
and o ' 

"(2} (A) if it Is a demand for production 
of documentary material, not contain any 
requirement which would be held to be un
reasonable if conta.tned in a subpena duces 
tecum issued by a court of the United States 
in aid of a grand jury Investigation· or 

"(B) if it is a demand for answe~ to writ
ten interrogatories, not impose an undue or 
oppressive burden on the person required to 
furnish answers .... 

(h) Subsection (f) of section 3 Is redesig
nated subsection (h) and the !allowing new 
subsections are inserted immediately follow
Ing subsection (e) : 

•• (!} Service of any such demand or of any 
petition filed under section 5 of this Act may 
be made upon any natural person by-

.. ( 1) delivertng a duly executed copy there
of to the person to be served; or 

"(2) depositing such copy in the United 
States mails, by registered or certified mall 
duly addressed to such person at his resi
dence or principal office or place of business. 

''(g) Service of any such demand or of any 
petition filed under section 5 of this Act may 
be made upon a.ny person who, in the opinion 
of the Attorney General, or the Assistant At
torney General in charge of the Antitrust 
Division of the Department of Justice, 1s not 
to be found Witbln the territorial jUrisdic
tion of the United States, in such manner as 
the Federal Rules of Civil Procedure pre
scribe for service in a foreign country. I! such 
person has had contacts with the United 
States that were sufficient to, or if the con
duct of such person has so affected the trade 
and commerce of the United States as to 
permit the courts of the United States to as: 
sert jorisdictlon over such person consistent 
With due process, the United States District 
Court for the District of Columbia shall have 
the same jurisdiction to take any action re
specting compliance with this Act by such 
person that it would have if such person 
were personally within the jurisdiction of 
such court.". 

(i) Section 3 1s further amended by in
serting the following new subsections 1m
mediately after subsection (h). as redesig
nated: 

"(i) The production of documentary ma
terial in response to a demand !or produc
tion thereof shall be made under a certifi
cate, in such form as the demand designates, 
sworn to by the person, U a natural person, 
to whom the demand Is directed or, if the 
person to which the demand Is directed 1s not 
a natural person, by a person or persons 
having knowledge of the facts and circum
stances relating to such production, to the 
effect that all documentary material required 
by the demand and in the possession, cus
tody, or control of the person to whom the 
demand is directed has been produced and 
made available to the custo<Itan. 

"(j) Each interrogatory in a demand served 
pursuant to this section shall be answered 
separately and fully in writing under oath, 
unless it is objected ·to, in which event the 
reasons for objection shall be stated in lieu 
of a.n answer, and the answers shall be sub
mitted under a certificate, in such form as 
the demand designates, sworn to by the per
son, 1f e. natural person, to whom the demand 
is directed, or 1f the person to which the de
mand Is directed is not a natural person, by a 
person or persons responsible for the answers, 
to the effect thn.t all information requires by 
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the demand and in the possession, custody, or 
control of the person to whom the demand 
is directed, or within the knowledge of such 
person, has been furnished. 

"(k) (1) The examination o! any person 
pursuant to a demand for oral testimony 
served under this section shall be taken be
fore an officer authorized to administer oaths 
and affirmations by the laws of the United 
States or of the place where the examination 
is held. The officer before whom the testimony 
is to be taken shall put the witness on oath 
or affirmation and shall personally, or by 
someone acting under his direction and in his 
presence, record the testimony of the witness. 
The testimony shall be taken stenograph
ically and transcribed. When the testimony 
is fully transcribed, the officer before whom 
the testimony is taken shall promptly trans
mit the transcript of the testimony to the 
possession of the custodian. The antitrust 
investigator or investigators conducting the 
examination shall exclude from the place 
where the examination is held all persons 
other than the person being examined, his 
counsel, the officer before whom the testi• 
mony is to be taken, and any stenographer 
taking said testimony. The provisions of the 
Act of March 3, 1913 (Ch. 114, 37 Stat. 731; 
15 u.s.c. SO) shall not apply to such exam
inations. 

"(2) The oral testimony of any person 
taken pursuant to a demand served under 
this section shall be taken in the judicial 
district of the United States within which 
such person resides, is found, or transacts 
personal business, or in such other place as 
may be agreed upon between the antitrust 
investigator or investigators conducting the 
examination and such person. 

"(3) When the testimony 1s fully tran
scribed, the witness shall be afforded an op
portunity to examine the transcript, in the 
presence of the officer, for errors in tran
scription. Any corrections of transcription 
errors which the witness desires to make shall 
be entered and identified upon the transcript 
by the officer, With a statement of the rea
sons given by the witness tor making them. 
The witness also may clarify or complete 
answers otherwise equivocal or incomplete on 
the record, which shall be entered and iden
tified upon the transcript by the officer, with 
a statement of the reasons given by the wit
ness for making them. The transcript shall 
then be signed by the witness, unless the 
parties by stipulation waive the signing or 
the witness is m or cannot be found or re
fuses to sign. If the transcript is not signed 
by the witness within thirty days of his being 
afforded an opportunity to examine it, the 
officer shall sign it and state on the record 
the fact of the waiver or of the illness or ab
sence of the witness or the fact of the re
fusal to sign, together with the reason, if 
any, given therefor. The officer shall certify 
on the transcript that the witness was duly 
sworn by him and that the transcript is a 
true record of the testimony given by the 
witness and promptly send it by registered 
or certified mail to the custodian. Upon pay
ment of reasonable charges therefor, the wit
ness shall be permitted to inspect and copy 
the transcript of his testimony to the extent 
and in the circumstances that he would be 
entitled to do so if it were a transcript of 
his testimony before a grand jury; and there 
may be imposed on such inspection and copy
ing such conditions as the intere t of justice 
requil·e. 

''(4) Any person compelled to appear under 
a demand for oral testimony purtmant to this 
section may be accompanied by counsel. Such 
person or counsel may object on the record, 
b.riefiy stating the rea..son therefor, when
ever it is claimed that such person is entitled 
to refuse to answer any question on grounds 
of p1·ivilege or other lawful grounds; but he 
shall not otherwise interrupt the examina
tion. If such person refuc;es to an wer any 

question on the grounds of privilege against 
self-incrimination, the testimony of such 
person may be compelled in accordance with 
the provisions of part V of title 18, United 
States Code. If such person refuses to answer 
any question, the antitrust investigator or 
investigators conducting the examination 
may request the district court of the United 
States for the judicial district within which 
the examination is conducted to order such 
person to answer, in the same manner as if 
such person had refused to answer such ques
tion after having been subpenaed to testify 
thereto before a grand jury, and upon dis· 
obedience to any such order of such com·t, 
such court may punish such person for con4 
tempt thereof. 

" ( 5) Any person examined pursuant to a 
demand under this section shall be entitled 
to the same fees and mileage that are paid 
to witnesses in the courts ot the United 
States. The court shall award any person, 
not the subject of an antitrust investigation 
(or an officer, director, employee or agent 
thereof) , who shall respond to, or be ex
amined pursuant to a demand under this 
section, reasonable expenses incurred by him 
in preparing and producing documentary 
material or in appearing tor examination, in• 
cluding reasonable attorneys' fees. A deter
mination made pursuant to this paragrapll 
(5) shall be made subsequent to compliance 
by such person With such demand.". 

(j) Subsection (a) of section 4 is amended 
by striking the words "antitrust document", 
and by inserting immediately after the word 
"custodian" the words "of documentary 
material demanded, answers to written 
interrogatories served, or transcripts of oral 
testimony taken, pursuant to this Act". 

(k) Subsection (b) of section 41s amended 
by inserting in the first sentence immediately 
a.fter the word "demand". first appearance. 
the words "for the production of docu
ments", and by amending the second sen
tence to read as follows: ••such person may 
upon written agreement between such per
son and the custodian substitute true copies 
for ·originals of all or any part of such 
material.". 

(1) Subsection (c) of section 4 is amended 
by inserting in the first sentence immediately 
after ~he word "any" the word "such", by 
insertmg in the first sentence immediately 
after the word "material'" the words ", 
answers to interrogatories, or transcripts 
of oral testimony", by inserting in the second 
sentence immediately after the word "ma
terial" the words ", answers to interroga
tories, or transcripts of oral testimony", by 
inserting in the third sentence immediately 
after the word "material", in both places 
where it appears, the words "or information", 
by inserting in the fourth sentence imme
diately before the word "documentary" the 
word "such", and by adding after the fourth 
sentence the following new sentence: "Such 
documentary material and answers to in
terrogatories may be used in connection 
with any oral testimony taken pursuant to 
this Act.". 

(m) Subsection {d) of section 4 is amended 
to read as follows: 

"(d) {1) Whenever any attorney of the 
Antitrust Division of the Department of 
Justice has been designated to appear before 
any court, grand jury, or Federal adminis
trative or regulatory agency in any case or 
proceeding, the custodian of any docu
mentary material, answers to interrog
atories, or transcripts of oral testimony may 
deliver to such attorney such documentary 
material, answers to interrogatories, or 
transcripts of oral testimony for use in con
nection with any such case, grand jury, or 
proceeding as such attorney determines to be 
required. Upon the completion of any such 
case, grand jury, or proceeding such attorney 
shall return to the custodian any such ma
terials so delivered that have not passed into 

the control of such court, grand jury, or 
agency through the introduction thereof 
into the record of such case or proceeding. 

"(2) The custodian of any documentary 
material, answers to interrogatories, or tran
scripts of oral testimony shall deliver to the 
Federal Trade Commission, in resporuse 
to a written request, copies of such docu
mentary material, answers to interrogatories, 
or transcripts of oral testimony for use in 
connection with any investigation or proceed
ing under its jurisdiction unless the Assist
ant Attorney General in charge of the Anti
trust Division determines that it would not 
be in the public interest to provide such 
material to the Commission. Upon the com
pletion of any such investigation or pro
ceeding, the Commission shall return to the 
custodian any such materials so delivered 
that have not been introduced into the 
record of such case or proceeding before the 
Commission. While such materials are in the 
possession of the Commission, it shall be 
subject to any and all restrictions and obli
gations which this Act places upon the cus
todian of such materials while in the pos
session of the Antitrust Division of the 
Department of Justice.". 

(n) Subsection (e) of section 4is amended 
to read a.s follows: 

"(e) Upon the completion of-
" (1) the antitrust investigation for which 

any documentary material was produced pur
suant to this Act; and 

"{2) any such case or proceeding, 
the custodian shall return to the person who 
produced such material all such material 
(other than copies thereof furnished to the 
custodian pursuant to subsection (b) of this 
section or made by the Department of Justice 
pursuant to subsection (c) of this section) 
which has not passed into the control of anv 
court, grand jury, or Federal administrative 
or regulatory agency through the introduc
tion thereof into the reco1·d of such case or 
proceeding.". 

( o) Subsection {f) of section 4 is amended 
to read as follows: 

"(f) When any documentary material has 
been produced by any person pursuant to 
this Act, and no case or proceeding as to 
Which the documents are usable has been in
stituted and is pending or has been insti
tuted within a reasonable time after comple
tion of the examination and analysis of all 
evidence assembled in the course of such in
vestigation, such person shall be entitled. 
upon written demand made upon the Attor
ney General or upon the Assistant Attorney 
General in charge of the Antitrust Division, 
to the return of all such documentary mate
rial (other than copies thereof furnished to 
the custodian pursuant to subsection {b) of 
this section or made by the Department of 
Justice pursuant to subsection (c) of this 
section) so produced by such person.". 

(p) Subsection {g) of section 4 is amended 
to read as follows: 

"(g) In the event of the death, disability, 
or separation from service in the Department 
of Justice of the custodian of any documen
tary material produced, answers to written 
interrogatories served, or transcripts of oral 
testimony taken, under any demand issued 
pursuant to this Act, or the official relief of 
such custodian from 1·esponsibility for the 
custody and control of such material, the 
Assistant Attorney General in charge of the 
Antitrust Division shall promptly (1) desig
nate another antitrust investigator to serve 
as custodian of such documentary material, 
answers to interrogatories, or transcripts o! 
oral testimony, and (2) transmit in writing 
to the pe1·son who submitted the documen
tary material notice as to the identity and 
address of the successor so designated. Any 
successor designated under this subsection 
shall have with regard to such materials all 
duties and responsibilities imposed by this 
Act upon his predecessor in office with re
gard thereto, except that he shall not be 
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held responsible for any default or derelic
tion which occurred before his designation.". 

(q) Subsection (a) of section 6 is amended 
by strik.ing out all the words following the 
word "Act", and by striking out the comma. 
after the word "Act" and inserting in lieu 
thereof a period. 

(r) The first sentenoe of subsection (b) of 
section 5 is amended to read as follows: 

"(b) Within twenty days after the service 
of any such demand upon any person, or at 
any time before the compllance date speci
fied in the demand, whichever period is 
shorter, or within such period exceeding 
twenty days after service or in excess of such 
compliance date as may be prescribed in 
writing, subsequent to service, by the anti
trust investigator or investigators named 1n 
the demand, such person may file, in the 
district court of the United States for the 
judicial district within which such person 
resides, is found, or transacts business, and 
serve upon the antitrust investigator or in
vestigators named in the demand a petition 
for an order of such court modifying or 
setting aside such demand.". 

(s) The second sentence of subsection {b) 
of section 5 is amended by striking out the 
final period and inserting a colon in lieu 
thereof, and by inserting immediately after 
the colon the words: .. Provided, That such 
person shall promptly comply with such por
tions of the demand not sought to be modi
fied or set aside.". 

(t) Subsection (b) of section Sis amended 
by inserting the following sentence at the 
end thereof: "Any such ground not specified 
in such a petition shall be deemed waived 
unless good cause is shown for the !allure to 
assert it in such a petition.". 

(u) Subsection (c) of section 6 is amended 
by striking out the word "delivered" and by 
inserting immediately after the word "mate
rial" the words "or answers to interrogat-ories 
delivered, or transcripts of oral testimony 
given". 

(v) The third paragraph of section 1505 of 
title 18, United States Code, is amended by 
inserting between the words "any" and 
"documentary" the words "oral or written 
information or anyu, and by inserting be
tween the third and fourth paragraphs the 
following: 

"Whoever knowingly and willfully with
holds, falsifies, or misrepresents, or by any 
trick, fraud, scheme, or device conceals or 
covers up, a. matertal part o! any oral or 
written information or documentary mate
rial which is the subject of a demand pur
suant to the Antitrust Civil Process Act, or 
a.ttempts to or solicits another to do so; 
or". 

SEc. 202. Section 5 of the Act entitled "An 
Act to supplement eXisting laws against un
lawful restraints a.nd monopolies, a.nd for 
other purposes" approved October 15, 1914 
(15 U.S.C. 16), 1s amended by a.dding a.t the 
end thereof the following new subsections: 

.. (j) A plea of nolo contendere In a. crim
inal proceeding under the antitrust laws 
shall be accepted by the court only after due 
consideration of the views of the parties and 
the interest of the public ln the effective ad
ministration of justice. 

"(k) The Attorney General, unless he de
termines it would be contrary to the public 
interest shall upon written request from the 
Federal Trade Commission, a.fter completion 
of any civil or criminal proceeding Instituted 
by the United Sta.tes a.nd arising out of any 
grand jury proceeding or after the termlna.
tion of a.ny grand jury proceeding which does 
not result in the institution of such a pro
ceeding, permit the Commission to inspect 
and copy a.ny documentary material pro-

. duced in and the transcripts of such grand 
jury proceeding. While such materials are 
in the possession of the Connnisslon, the 
Commission shall be subject to any and all 
restrictions and obligations placed upon the 

Attorney General with respect to the secrecy 
of such materials. 

"(1) Any person that institutes a civil 
a.ctlon under this Act may, upon payment 
of reasonable cha.rges therefor a.nd after 
completion of any civil or crlmlna.l proceed
ing instituted by the United States a.nd 
arising out of any grand jury proceeding, 
inspect a.nd copy any documentary material 
produced in and the tra.nscript of such grand 
jury proceeding concerning the subject ma.t
ter of such person's civil action. Any a.ction 
or proceeding to compel the grant of access 
under this subsection shall be brought in the 
United States district court for the district 
in which the grand jury proceeding occurred. 
The court may impose conditions upon the 
grant of access and protective orders that are 
required by the interests of justice.". 

SE:c. 203. The provisions of this title shall 
be effective on the date of enactment o! 
this Act, and the provlslons providing for 
the production of document-a or information 
may be employed in respect of a.cta, practices, 
and conduct that occurred prior to the date 
of enactment thereo!. 

TITLE ID-MISCELLAl'I~OUS 
AMENDMENTS 

AFFECTING COMMERCE 
SEC. 301. (a.) Sections 2 and 3 of the Act 

entitled .. An Act to supplement existing laws 
against unla.wful restraints and monopolies, 
and for other purposes", a.pproved October 15, 
1914 (15 U.S.C. 13 and 14) a.nd section 3 of 
the Act entitled "An Act to amend section 
2 of the Act entitled 'An Act to supplement 
existlng laws against unlawful restraints a.nd 
monopolies, and for other purposes', a.p
proved October 15, 1914, as amended (U.S.C., 
title 15, sec. 13), a.nd for other purposes", 
approved June 19, 1936 ( 15 U.S.C. 13a), a.re 
a.mended by striking out the words "in com
merce" wherever the term a.ppears a.nd in
serting in lieu thereof the words .. in or affect
ing commerce". 

(b) Section 7 _of the Act entitled "An Act 
to supplement existing laws a.gainst unlaw
ful restraints a.nd monopolies, and for other 
purposes", approved October 15, 1914 (15 
u.s.c. 18), is amended by striking out in the 
first sentence thereof the words ••engaged 
in commerce" and "engaged also in com
merce,"; by striking out in the second sen
tence thereof the words "engaged in com
merce,"; by Inserting 1n the first sentence 
thereof a.fter the word "corporation", third 
appearance, the words ", where the a.ctlvitles 
of either corporation a.re in or a.ffect com
merce and"; by inserting in the first sen
tence thereof a comma between the words 
"where" and "in"; by inserting in the sec
ond sentence thereof a.fter the word "cor
porations" the words ", where the a.ctlvities 
of either corpora.tion are in or affect com
merce and .. ; and by Inserting in the second 
sentence thereof a. comma between the 
words "where" a.nd "in". 

(c) Section 6 of the Act entitled "An Act 
to protect trade and commerce against un
la.wful restraints a.nd monopolies", approved 
July 2, 1890 (15 u.s.c. 6), as amended, is 
amended by striking the words "and being 
in the course of tra.nsportation from one 
State to another, or to a foreign country", 
and inserting in lieu thereof the words "a.nd 
being in or affecting commerce among the 
several States, or with foreign nations". 

COMPLEX CASES 

SEc. 302. The Act entitled "An Act to sup
plement existing laws against unlawful re
straints and monopolies, and for other pur
poses", approved October 15, 1914 (15 U.S.C. 
12} , is amended by adding at the end thereof 
the following new section; 

"SEc. 27. (a) In any civU action brought 
in any district court of the United States 
under t:pe antitrust laws, or any other Acts 
having like purpose that have been or here
after mn.y be enacted, the chief judge of the 

. 

district court or the trial judge assigned to 
hear a.nd determine the case-

"(1) ma.y, upon applica.tion of either pa1·ty 
to the proceeding, or upon his own motion, 
designate the case as a. complex antitrust 
case; a.nd 

"(2) shall, upon the filing of a. certificate by 
the Attorney General that, in his oplnlon, 
the case is a complex antitrust case, desig
nate the case as a. complex antitrust case. 
It shall be the duty of the chief judge, and 
the trial judge designated to hear and de
termine any case designated as a complex 
antitrust case, to set the case for hearing 
a.t the earliest practicable date and to cause 
the case to be in every way expedited. Special 
masters, economic experts, and other person
nel ma.y be appointed to assist in the expe
ditious a.nd efficient trial of the case, and in 
expediting discovery and pretrial matters. 

"(b) Such special masters, economic ex
perts, and other personnel as may be ap
pointed to assist in the expeditious and effi
cient trial of the case, a.nd in expediting dis
covery a.nd pretrial matters, also may serve 
a.s expert witnesses. They may be used by the 
court in all plla.ses of the trial, including the 
preparation and a.nalysis of plans for relief. 
They (1) may be furnished with all evidence 
introduced by a.nyparty; (2) ma.y provide a.d
ditional evidence subject to objection by 
any party; (3) may provide a.n analysis of is
sues with particular reference to proposed 
orders to restore effective competition; (4) 
may recommend provisions for proposed or
ders to restore effective competition; a.nd (5) 
shall be subject to cross-examination and 
rebuttal. 

" (c) In any case designated as a complex 
antitrust case, the provisions of section 60~ 
of title 28, United States Code, providing for 
the payment of expenses and compensation 
shall a.pply in order to provide compensation 
to such master, expert or other personnel that 
may be appointed.". 

FOREIGN ACTIONS 

SEc. 303. The Act entitled "An Act to sup
plement existing laws against unlawful re
straints a.nd monopolies, and for other pur
poses", a.pproved October 15, 1914 (15 U.S.C. 
12), is amended by a.dding at the end thereof 
the following new section: 

"SEc. 28. In any civil action or proceeding 
before any court of the United States, in
volving any Act to regulate interstate or for
eign tra.de or commerce, or to protect the 
same against unlawful restraints or monop
olies, 1n which the court orders any party (or 
any officer, director, employee, a.gent, subsid
iary, or parent thereof within the jurisdic
tion of the court) to furnish discovery, evi
dence, or testimony in the custody, posses
sion, or control of such party (or officer, 
director, employee, agent, subsidiary, or 
parent thereof) and such party (or officer. 
director, employee, agent, subsidiary, or par
ent thereof) refuses, declines, or fails to do 
so on the ground that a foreign statute, order. 
regulation, decree, or other law prohibits 
complla.nce by such party (or officer, director. 
employee, a.gent, subsld.t.a.ry, or parent there
of) with such order, the court may enter a.n 
order against such party dismissing all or 
some of such party's claims, striking all or 
some of such party's defenses, or otherwise 
terminating the proceeding or any portion 
thereof adversely as to- such party: ProtJid.ed, 
That where in a.ny such action or proceeding 
the court orders any party to furnish dis
covery, evidence, or testimony 1n the custody, 
possession. or control of any officer, director, 
employee, agent, subs1dial1', or parent cf 
such party not subject to the jurisdiction of 
such court a.nd such party refuses, declines, 
or fa.ils to do so on the ground that a. foreign 
statute, order, regulation, decree, or other 
law prohibits com.plia.nce by such person or 
entity with such order. the court shall order 
such pal'ty to make a good faith effort to 
secure a waiver from such law. If the court 
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determines that such effort has been made 
and a waiver ts not secured, it shall not on 
the basis of such refusal, declination, or fail
ure enter an order against such party dis
missing all or some of such party's claims, 
striking all or some of such party's defenses, 
or otherwise terminating the proceeding or 
any portion thereof adversely ac; to such 
party.". 

ATTORNEYS' FEES 

SEc. 304. Section 16 of the Act entitled 
"An Act to supplement existing laws against 
unlawful restraints and monopolies, and for 
other purposes", approved October 16, 1914 
(15 u.s.c. 26), 1s amended by adding at the 
end thereof the following new sentence: "In 
any action under this section in which the 
plainti:ff substantially prevails, the court 
shall award the cost of suit, including reason
able attorneys' fees and other expenses oi 
the litigation.". 

SEVERABILITY 

SEc. 305. If any provision of this Act, or 
the application of any such provision to any 
person or circumstance, shall be held invalid, 
the remainder of this Act, or the application 
of such provision to persons or circumstances 
other than those as to which it 1s held in• 
valid, shall not be affected thereby. 

EFFECTIVE DATE 

SEc. 306. (a) Section 301 of this title shall 
apply to a-cts, practices, and conduct occur
ring after the date of enactment of this 
Act. 

(b) section 302 of this title hall apply to 
all actions on file on the date of enactment 
of this Act or hereafter filed. 

(c) Section 303 of this title shall apply 
to all actions on file on the date of enact
ment of this Act or hereafter filed, in re
spect of noncompliance with disco·very or
ders hereafter entered. Nothing contained in 
this subsection shall be deemed to limit the 
authot·ity of any court to reenter any dis
covery order heretofore entered, and thereby 
make such section 303 applicable thereto. 

(d) Unless otherwise specified, the effec
tive date of this Act shall be the date of 
enactment thereof. 

TITLE IV-PARENS PATRIAE 
AMENDMENTS 

SEc. 401. The Act entitled "An Act to sup
plement existing laws against unlawful re
straints and monopolies, and for other pur
poses", approved October 15, 1914 (38 Stat. 
730; 15 U.S.C. 12), is amended by inserting 
immediately following section 4B the fol
lowing new sections: 

"SEc. 40. (a) (1) Any attorney general of a 
State may bring a civil action, in the name 
of such State in any district court of the 
United States having jurisdiction of the de
fendant, to secure monetary and other re
lief as provided in this section in respect of 
any damage sustained, by reason of the de
fendant's having done anything forbidden 1n 
the Sherman Act, by the natural persons re
siding in such State, or any of them: Pro
vided, That no monetary relief shall be 
awarded in respect of such damage that du· 
plicates any monetary relief that has been 
awarded or is properly allocable to (1) such 
natural persons who have excluded their 
claims pursuant to subsection (b) (2} of this 
section, and (li) any business entity. 

"(2) The court shall award the State as 
monetary relief threefold the total damage 
sustained as described in subsection (a) (1) 
of this section: such other relief as is just 
in the circumstances to prevent or remedy 
the violation of the Sherman Act; and the 
cost of suit, including a reasonable attorney's 
fee and other expenses of the litigation. 

"(b) (1) In any action brought under sub
section (a) (1) of this section, the State at
torney general shall, at such times, In such 
manner and with such content as the court 
may direct, cause notice thereof to be given 
by publication. If the· court finds that no-

tice by publication only would be manifestly 
unjust as to any person or persons, the court 
may direct further notice to such person or 
persons according to the circumstances of 
the case. 

"(2) Any person may elect to exclude from 
adJudication in an action brought under 
subsection (a) (1) of this section the portion 
of the State claim for monetary relief at
tributable to him. He shall do so by filing 
a notice of such election with the court 
within such time as specified in the notice 
prescribed pursuant to subsection (b) (1) of 
this section. 

" ( 3) The final judgment in the action 
brought by the State shall be res judicata as 
to any claim under section 4 of this Act by 
any person in t•espect of damage to whom 
such action was brought unless such person 
has filed the notice presecribed in subsection 
(b) (2) of this section. 

"(c) (1) In any action brought under sub
section (a) ( 1) of this section, and in any 
case action on behalf of natural persons 
under section 4 of this Act, damages may 
be proved and assessed in the aggregate 
on the basis of statistical or sampling 
methods, or such other reasonable method of 
estimation as the court in its discretion 
may pe1·mit, without separately proving the 
fact or amount of individual injury or dam• 
age to such natural persons. 

"(2) In any action brought under subsec
tion (a) ( 1) of this section, the court shall 
distribute, or direct the distribution of, any 
monetary relief awarded to the State either 
in accordance with S•tate law or as the district 
court may in its discretion authorize. In 
either case, any distribution procedure 
adopted shall afford each person in respect of 
damage to whom the relief was awarded a 
reasonable opportunity to secu1·e his appro• 
priate pot·tion of the net monetary relief. 

"(d) An action brought under thts sec
tion shall not be dismissed or compromised 
without approval of the court after p-rovid
ing such notice to persons affected thereby 
as the court shall direct in the interests of 
justice. 

" (e) In any action brought under this 
section, the amount of p-laintiffs' attorneys' 
fees, if any, shall be determined by the 
court. 

"(f) In any action brought under tl'lis 
section, the court may in its d.iscretion 
award reasonable att.orneys' fees to a prevail
ing defendant upon a finding that the State 
attorney general acted in bad faith, vexa
tiously, wantonly, or for oppressive reasons. 

"SEc. 40. Whenever the Attorney General 
of the United States has brought an action 
under the antitrust laws, and he has reason 
to believe that any State attorney general 
would be entitled to bring an action under 
this Aet based substantially on the same al
leged violation of the antitrust laws, he shall 
promptly give written notlftcatlon thereof 
to such State attorney general. 

"SEC. 4E. (a) In any action under section 
4 or 4C of this Act, the State or any other 
plaintiff shall be entitled to recover treble 
damages in respect to the full amount of 
overcharges incw·red or other monetary dam
ages sustained in connection with expendi
tures under a federally funded p1-ogt:am, not
withstanding the fact that the United States 
funded portions of the amounts claimed. 

"(b) The Attorney General of the United 
States shall have the right to intervene in 
any such action to protect the interests of 
the United States. 

"(c) Out of any damages recovered pU1·
suant to this section, the United States shall 
be entitled to the portion of the overcharges 
or other monetru7 damages, untrebled, that 
it sustained or funded. Whenever another 
Federal statute or law provides a specified 
method of settlement of accounts between 
the State and Federal governments, in re
spect of such recovery, such method shaJl 

be used. Otherwise, the court before which 
the action is pending shall determine the 
method. 

"(d) In the event of multiple actions in 
respect of the same alleged overcharges o1· 
other damages relating to a federally funded 
program, the defendant shall not be assessed, 
in total, more than threefold such damages. 

"SEc. 4F. Fot· the purposes of sections 4C, 
4D, and 4E of this Act: 

"(1) The term 'State attorney general' 
means the chief legal officer of a State, or 
any other person authorized by State law 
to bling a-ctions under section 4C of this 
Act, and shall include the Corporation 
Counsel of the District of Columbia. 

"(2) The term 'State' means a State of 
the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, and any 
other terri tory or possession of the United 
States. 

"(3) The term 'Sherman Act' means the 
Act entitled 'An Act to protect trade and 
commerce against unlawful restraints and 
monopolies: approved July 2, 1890 (15 u.s.c. 
1) , as amended or as may be hereafter 
amended.". 

SEc. 402. Section 4B of such Act is amended 
by striking out the words "sections 4 or 4A" 
and inserting in lieu thereof the words 
"sections 4, 4A, or 4C". 

SEc. 403. Section 5(i) of such Act is 
amended by striking out the words "private 
right of action" and inserting in lieu there
of the words "private or State right of ac
tion"; and by striking out the words "section 
4" and inserting in lieu thereof the words 
"sections 4 or 4C". 

SEc. 404. If any provision of this title, or 
the application of any such provision to any 
person or circumstance, is held invalid, the 
remainder of this Act, or the application 
of such provision to persons or circum
stances other than those as to which it is 
held invalld, shall not be affected by such 
holding. 

SEc. 405. This title shall apply to all 
civil actions filed tmder the antitrust laws 
in which a person representing a class of 
natural persons or a State is plaintiff, in
cluding those in which the cause of action 
accrued before the date of enactment of 
this title, but shall not apply to any civil 
action alleging a violation previously alleged 
in any civil action filed on behalf of a class 
of consumers. 
TITLE V-PREMERGER NOTIFICATION 

AND STAY AMENDMENTS 
SEc. 501. The Act entitled "An Act to sup

plement existing laws against unlawful re
straints and monopolies, and for other pur
poses", approved October 15, 1914 (38 Stat. 
730; 15 u.s.c. 12), is amended by adding 
a new section 7 A to read as follows: 

"SEc. 7A. (a) Notwithstanding any other 
provision of law, except as exempted pursu
ant to subsection (b) (4) of this section, un
til expiration of the notification and wait
ing petiod speclfted in subsection (b) (1) of 
this section, no person or persons shall ac
quire, directly or indirectly, the whole Ol' 
any part of the stock or other share capital 
or of the assets of another person or per
sons, if the acquiring person or persons, or 
the person or persons the stock or assets of 
which are being acquired, or both, are en
gaged in commerce or in any activity affect
ing commerce, and-

"(1) stock or assets of a manufacturing 
company with annual net sales or total assets 
of $10,000,000 or more is or are being ac
quired by a person or persons with total 
assets or annual net sales of $100,000,000 or 
more; or 

"(2) stock or assets of a non-manufactm·
ing company with total assets of $10,000,000 
or more is or are being acquired by a person 
or persons with total assets or annual net 
sales of $100,000,000 or more; or 

"(3) stock or assets of a person or persons 
witl'l annual net sales or total a"sets of 
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$100,000,000 or more is or are being acquired 
by a person or persons with total assets or 
annual net sales of $IO;ooo,ooo or more. 

"(b) (1) The notification and waiting pe
riod required by this section shall expire 
t hirty days after the persons subject to sub
section (a) of this section each file with the 
Federal Trade Commission and the Assistant 
Attorney General in charge of the Antitrust 
Division of the Department of Justice (here
after referred to in this section as the 'As
sistant Attorney General') duplicate origi
nals of the notification specified in paragraph 
(3) of this subsection, or until expiration of 
any extension of such period pursuant to 
subsection (c) (2) of this ·section, whichever 
is later, except as the Federal Trade Commis
sion and the Assistant Attorney General may 
otherwise authorize pursuant to subsection 
(c) ( 4) of this section. 

"(2) Notwithstanding any other provision 
of law or the applicability of subsection (a) 
of this section, except as exempted pursuant 
to subsection (b) (4) of this section, no per
son or persons shall acquire, directly or indi
rectly, the whole or any part of the stock or 
other share capital or of the assets of an
other person or persons, 1f-

"(A) the acqu1rlng person or persons, or 
the person or persons the stock or assets of 
which are being acquired, or both, are en
gaged in commerce or in any activity affect
ing commerce; and 

"(B) the Federal Trade Commission, with 
the concurrence of the Assistant Attorney 
General, by general regulations requires, 
after notice and submission of views, pursu
ant to section 553 of title 5, United States 
Code, that such person or persons, or any 
class or category thereof, shall not do so un
til the expiration of thirty days following the 
filing of a notification (specified pursuant to 
paragraph (3) of this subsection), or until 
the Federal Trade Oommission and the As
sistant Attorney General may otherwise au
thorize pursuant to subsection (c) (4) of this 
section, whichever occurs first. 

"(3) (A) The notification required by this 
section shall be in such form and contain 
such information and documentary material 
as the Federal Trade Commission, with the 
concurrence of the Assistant Attorney Gen
eral, shall by general regulation prescribe, 
after notice and submission of views, pursu
ant to section 553 of title 5, United States 
Code. 

"(B) The fact of the filing of the notifica
tion required by this section and all informa
tion and documentary material contained 
therein shall be considered confidential un
der section 1905, title 18, United States Code, 
until the fact of such filing or of the proposed 
merger or acquisition is public knowledge, at 
which time such notification, information, 
and documentary material shall be subject 
to the provisions of section 552(b), title 5, 
United States Code. Nothing in this section 
is intended to prevent disclosure to any 
duly authorized committee or subcommittee 
of the Oongress, to other officers or employees 
concerned with carrying out this section or 
in connection with any proceeding under 
this section. 

"(4) (A) The Federal Trade Commission, 
with the concurrence of the Assistant Attor
ney General, is authorized and directed to 
define the terms used in this section, to 
prescribe the content and fo..rm of reports, by 
general regulation to except classes of per
sons and transactions from the notification 
requirements thereunder, and to promul
gate rules of genera or special applicability 
as may be necessary or proper to the ad
n<inistration of this section, insofar as such 
action is not inconsistent with the purposes 
of this section, after notice and submission 
of views, pursuant to section 553 of title 5, 
United States Code. 

"(B) The following classes of transactions 

are exempt from the notification require
ments of this section: 

"(i) goods or realty transferred in the 
ordinary course of business; 

"(il) bonds, mortgage, deeds of trust, or 
other obligations which are not voting 
securities; 

"(iii) interests in a corporation at least 50 
per centum of the stock of which already 
is owned by the acquiring person or a wholly 
owned subsidiary thereof; 

"(iv) transfers to or from a Federal agency 
or a State or political subdivision thereof; 

"(v) transactions exempted from collateral 
attack under section 7 of this Act if approved 
by a Federal administrative or regulatory 
agency: Provided, That duplicate originals 
of the information and documentary mate
rial filed with such agency shall be contem
poraneously filed with the Federal Trade 
Commission and the Assistant Attorney 
General; 

" (vi) transactions which require agency 
approval under section 18(c) of the Federal 
Deposit Insurance Act ( 12 U .S.C. 1828 (c) ) , as 
amended, or section 3 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1824), as 
amended; 

"(vii) transactions which require agency 
approval under section 4 of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1843), as 
amended, section 403 or 408(e) of the Na
tional Housing Act (12 U.S.C. 1726 and 
1730a) , as amended, or section 5 of the Home 
OWners' Loan Act of 1933 (12 U.S.C. 1464), 
as amended: Provided, That duplicate origi
nals of the information and documentary 
material filed with such agencies shall be 
contemporaneously filed with the Federal 
Trade Commission and the Assistant Attor
ney General at least thirty days prior to con
summation of the proposed transaction; 

"(viii) acquisitions, solely for the pur
pose of investment, of voting securities, if, 
at the time of such acquisition, the securi
ties acquired or held do not exceed 10 per 
centum of the outstanding voting securities 
of the issuer; 

"(ix) acquisitions of voting securities, if, 
at the time of such acquisition, the securi
ties acquired do not increase, directly or 
indirectly, the acquiring person's share of 
outstanding voting securities of the issuer; 
and 

"(x) acquisitions, solely for the purpose of 
investment, of voting securities pursuant to 
a plan of reorganization or dissolution, or 
of assets, other than voting securities or 
other voting share capital, by any bank, 
banking association, trust company, invest
ment company, or insurance company, in 
the ordinary course of its business. 

"(C) For the purpose of subsection (b) (4) 
(B) of this section, 'voting security' means 
any security presently entitling the owner 
or holder thereof to vote !or the election 
of directors of a company or, with respect 
to unincorporated issuers, persons exercis
ing similar functions. 

" (c) ( 1) The Federal Trade Commission 
or the Assistant Attorney General may, prior 
to the expiration of the periods specified in 
subsection (b) (1) of this section, require 
the submission of additional information 
and documentary material relating to the 
acquisition by any person or persons subject 
to the provisions of this section, or by any 
officer, director, or partner of such person 
or persons. 

"(2) The Federal Trade Commission or 
the Assistant Attorney General may, in its 
or his discretion, extend the periods specified 
in subsection (b) (1) of this section fo1· an 
additional period of up to twenty days after 
receipt of the information and documentary 
material submitted pursuant to subsection 
(c) ( 1) o! this section. 

"(3) No provisions of this section shall 
limit the power of the Federal Trade Com-

nnss1on or the Assistant Attorney General 
to secure, at any time, information or docu
mentary material from any person, includ· 
ing third parties, pursuant to the Federal 
Trade Commission Act or the Antitrust Civil 
Process Act. 

" ( 4) The Federal Trade Commission and 
the Assistant Attorney General may waive 
the waiting periods provided in this section 
or the remaining portions thereof, in par~ 
ticular cases, by publishing in the Federal 
Register a notice that neither intends to 
take any action within such periods in re
spect of the acquisition. 

"(d) If a proceeding is instituted by the 
Federal Trade Commission or an action is 
filed by the United States, alleging that a 
proposed acquisition or merger violates sec
tion 7 of this Act, or section 1 or 2 of the 
Sherman Act (15 U.S.C. 1-2), and the Fed
eral Trade Commission or the Assistant At
torney General (i) files a motion for a pre
liminary injunction against consummation 
of such acquisition or merger pendente lite, 
and (il) certifies to the United States dis
trict court for the judicial district within 
which the respondent resides or carries on 
business, or in which the action is brought, 
that it or he believes that the public interest 
requires relief pendente lite pursuant to 
this subsection-

" ( 1) upon the filing of such certification 
the chief judge of such district court shall 
enter an order temporarily restraining con
summ8!tlon of such proposed. acquisition or 
merger until final disposition of the motion 
for a preliminary injunction; and shall im
mediately notify the chief judge of the 
United States court of appeals for the circuit 
in which such court is located, who shall 
designate a United States district judge to 
whom such action shall be assigned for all 
purposes; 

"(2) the motion for a preliminary injunc
tion shall be set down for hearing by the 
district judge so designated at the earliest 
practicable time, shall take precedence over 
all matters except older matters of the same 
character and trials pursuant to section 3161 
of title 18, United States Code, and shall be 
in every way expedited; 

"(3) a preliminary injunction shall issue 
restraining consummation of such proposed 
acquisition or merger until the order of the 
Federal Trade Commission in respect thereof 
or the judgment entered in such action has 
become final unless the defendants show that 
the Federal Trade Commission or the United 
States does not have a reasonable probability 
of ultimately prevailing on the merits or 
that they will be irreparably injured by' the 
entry of such an order, in which case the 
court may deny, modify, or subject such pre
liminary injunction to such conditions as 
the court shall deem just in the premises: 
Provided, That a showing of loss of antici
pated financial benefits from the proposed 
acquisition or merger shall not be sUfficient 
to warrant denial, modification, or condition
ing of such an injunction; and 

"(4) if a decision by the district court on 
such motion for a preliminary injunction is 
not issued within sixty days after issuance 
of the order temporarily restraining con
summation of such proposed acquisition or 
merger, under paragraph (1) of this subsec
tion, such order shall be vacated unless, for 
good cause, the chief judge of the United 
States court of appeals for such circuit ex
tends such order. 

" (e) Failure of the Federal Trade Commis
sion or the Assistant Attorney General to 
request additional information or documen
tary material pursuant to this section, or 
!allure to interpose objection to an acquisi
tion within the periods specified 1n subsec
tions (b) (1) and (b) (2) of this section, shall 
not bar the institution of any proceeding or 
action, or the obtaining of any information 
or documentary material, with respect to 
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such acquisltlon, at any time under any 
provision of law. 

"(f) (1) Whenever any person violates or 
fa.ll.s to comply with the provisions of sub
section (a) of this section, such person shall 
forfeit and pay to the United States a. civil 
penalty of not more than $10,000 for each 
day during which such person directly or 
indirectly holds stock or assets. ln violation of 
this section. Such penalty shaJ.l accrue to the 
Unlted States and may be recovered ln a. 
civil action brought by the United States. 

"(2) Whenever any person falls to furnlsh 
information required to be submitted, pur
suant to subsection (c) (1) of this section, 
such person sha.J.l be liable for the penalties 
provided for noncompliance with the pro
visions of the Federal Trade Commission Act 
or the Antitrust Civil Process Act, as the 
case may be. 

"(g) In any proceeding instituted or ac
tion brought by the Federal Trade Commis
sion or the United States alleging that an 
acquisition violates section 7 of this Act, or 
sections 1 or 2 of the Sherman Act (15 u.s.c. 
1-2}, upon a.ppllcatlon of the Federal Trade 
Commission or the Assistant Attorney Gen
eral to the United States district court within 
which the respondent resides or carries on 
business, or ln which the action is filed, such 
court shall, as soon as practicable, enter 
an order establishing the purchase price of 
the acquired stock or assets, requiring the 
person or persons to maintain the personnel, 
assets, stock or firm being acquired as a 
separate entity unless the interests of justice 
require otherwise, and may enter an order 
requiring the profits of the acquired firm, 
stock, or assets to be placed in an escrow ac
count, pending the outcome of the proceed .. 
ing or action. Upon entry of a. final order or 
judgment of divestiture under section 7 of 
this Act, or sections 1 or 2 of the Sherman 
Act (15 U.S.C. 1-2), the court shall order 
that the divestiture be accomplished expe
ditiously. To the extent practicable, the court 
may deprive the violator of all benefits of the 
violation including tax benefits.". 

SEc. 502. The provisions of this title shall 
be effective one hundred and twenty days 
after the date of enactment of this Act. Ef
fective upon the date of enactment of this 
Act, the Federal Trade Commission is au
thorlzed and directed to carry out the re
quirements of sections 7A (b) (3) and (b) (4) 
of the Clayton Act, as amended by this Act. 

Mr. HRUSKA. May I ask what the 
nature of the amendment is? 

Mr. PHILIP A. HART. It is S. 1284, as 
reported by the Judiciary Committee. 
This is the bill which was the subject 
of considerable hearing and discussion. 

Mr. HRUSKA. And the amendment 
consists of the text of that bill, except 
for the number and the title, am I 
correct? 

Mr. PHILIP A. HART. I believe there 
is no change, save in the title and 
number. 

May I ask the Parliamentarian if that 
is correct? 

The PRESIDING OFFICER. There is 
no change. 

Mr. PHU...IP A. HART. No change. 
Mr. HRUSKA. Then the number will 

be a Senate number? 
Mr. PHILIP A. HART. No, the number 

will be the House bill. The amendment 
substitutes all after the enacting clause. 

Is that correct? 
Mr. HRUSKA. And, of course, it is 

subject to debate. 
Mr. PHILIP A. HART. It is subject to 

debate. 
The PRESIDWG OFFICER. It has the 

effect of becoming S. 1284 with the House 
title and number. 

Mr. PHU.a:P A. HART. I thank the 
Senator. 

Mr. President, since 1890 and the 
passage of the Sherman Act, this Nation 
has been wary of great stores of eco
nomic power. The antitrust laws set 
forth the tenets of di11u.sed economic 
power and the concept that competing 
forces, rather than the Government it
self, should offer the balance in a free 
market society. 

The legislation that we begin debate 
on today acknowledges those tenets. If 
our economy has fallen short, and it has, 
it is not because those principles have 
failed, but rather because we failed to 
provide legislatively enforcement meth
ods that are effective. 

The distinguished minority leader (Mr. 
HuGH ScoTT) and I believe that the de
terrent effect and enforcement of our 
antitrust laws can be significantly im
proved. This amendment is designed to · 
strengthen both the public and private 
system of antitrust enforcement. 

It does not change substantive stand
ards. It does not make anything illegal 
which is not already illegal. 

It will make violations easier to detect 
and it will increase the exposure of viola
tors. In the words of one businessman, 
white collar crime still does pay: 

When you're doing $30 milllon a. year and 
stand to gain $3 milllon by fixing prices, a 
$30,000 fine doesn't mean much. Face it, most 
of us would be willing to spend 30 days ln 
jail to make a few extra million dollars. 
Business Week (June 2, 1975} 

Under this amendment, that business
man would stand a greater chance of 
being forced to pay back that $3 million 
trebled. 
It may be suggested that the committee 

did not carefully consider the provisions 
of this legislation. I believe the record 
clearly demonstrates otherwise. More 
than 40 witnesses submitted testimony 
that can be described fairly as exhaus
tive. Their testimony and related mate
rials are sumcient to fill three volumes. 
In addition, the amendment was sub
jected to 16 hours of markup in the full 
committee-a near record during my 
tenure in that body. 

The amendment consists of five inter
related, but separate, titles. However, the 
more important provisions-for which 
there are counterparts in the House
are contained in titles ll,IV, and V. 
TITLE II-ADDITIONAL INVESTIGATIVE POWERS 

FOR TliE DEPARTMENT OF JUSTICE 

Title n would grant additional powers 
to the Department of Justice to investi
gate violations of the antitrust laws. 
Unde1· present law, if the Antitrust Divi
sion has reasonable cause to believe that 
a criminal violati~n has occurred, it may 
convene a Federal grand jury to conduct 
an investigation. Understandably, the 
courts have frowned on the use of grand 
juries to investigate conduct which con
stitutes a civil-and not a criminal-vio
lation. And, some of our antitrust stat
utes, the Clayton Act and portions of the 
Robinson-Patman Act, for example, con
tain no criminal sanctions. In these in
stances, the Department must rely upon 

the voluntary cooperation of the parties 
being investigated or use the limited pro
visions of the Antitrust Civil Process Act 
of 1962. Under the 1962 law, the Attorney 
General may compel the production only 
of documentary material from non
natural persons. usually corporations 
who are the targets of the investigations. 
The Attorney General may not compel 
the production of relevant information 
from third parties who are not subjects 
of the investigation. Third parties may 
be trade associations who have market 
share data or suppliers, customers, or 
competitors who may be able to shed 
light on a particular business practice. 
In addition, the Attorney Generalis pro
hibi-ted from issuing written interroga
tories or taking oral depositions under 
this statute. And, what is even more 
troublesome, the Department may not 
investigate mergers under the Antitrust 
Civil Process Act until after the trans
action has taken place. After an illegal 
merger has taken place, securing ade
quate relief is extremely difficult. Once 
the eggs of the two companies have been 
scrambled, it becomes difficult, if not 
impossible, to pull them apart. 

There is a third option available to 
the Department with respect to civil in
vestigations. The Division could go ahead 
on the basis of sketchy information and 
:file a complaint, and then use the dis
covery provisions of the Federal Rules of 
Civil Procedure to gather evidence. Ob.
viously, this is not a responsible way for 
any Government agency to proceed. It 
puts the Department in the position of 
pretending to bring charges in order to 
determine whether or not actual charges 
should be brought. Moreover, once a 
complaint is filed, it is not always easy to 
dismiss. There is resistance in any insti
tution to admitting you were wrong in 
the :first pla-ce. 

Facts are of paramount importance in 
attempting to decide whether or not a 
violation has taken place. Effective anti
trust enforcement requires full and com
prehensive investigation before formal 
proceedings are :filed. Incomplete inves
tigation may mean proceedings not justi
fied by more careful search and study. 

Ti tie n attempts to remedy these de
fects in the Depru·tment's precomplaint 
investigative process. It would amend the 
Antitrust Civil Process Act to authorize 
the Division to: 

First, issue a civil investigative demand 
to investigate mergers and acquisitions 
prior to coru.ummation; 

Second, issue a civil investigative de
mand to obtain relevant evidence from 
natw·al persons and third parties; 

Third, take oral testimony and written 
interrogatories, in addition to obtaining 
documentary evidence, pursuant to a 
CID; and 

Fourth, issue a civil investigative de
mand to obtain relevant competitive evi
dence for use in ongoing regulatory 
agency proceedings. . 

The Federal Trade Commission, De
partment of Labor, Internal Revenue 
Service, and practically evtry other Fed
eral regulatory agency already possess 
the investigatory powers that title n 
would authorize for the Department of 
Justice. Nonetheless, some object to the 
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grant of this additional authority to the 
Department of Justice because, unlike 
other executive branch or regulatory 
agencies, it is also the prosecutor for 
criminal violations. To protect against 
potential abuse, title II would require a 
court order to enforce any Department 
request. In other words, no civil investi
gative demand could be enforced against 
any person until the Department went 
before a district court judge and sought 
an order requesting compliance. The per
son against whom the order is sought 
may defend and appeal any order en
tered against him. A Federal district 
court is interposed between the Govern
ment and the public before any compli
ance may be forced. 
TITLE ll-ACCESS TO GRAND JURY MATERIALS BY 

PRIVATE PLAINTIFFS 

In addition to the Department of Jus
tice and the Federal Trade Commission, 
Congress has relied upon private suits to 
aid antitrust enforcement since the pas
sage of the original antitrust statute, 
the Sherman Act, in 1890. The private 
antitrust suit blends antitrust policy with 
private compensatory law. It enlists the 
aid of an injured private party in enforc
ing the antitrust laws by allowing three
fold the recovery of damages. In 1·ecent 
years, the number of private suits :flied 
far exceeds the number of cases filed by 
the Antitrust Division. When the Gov
ernment does sue, however, it is not un
common for prtvate parties to file suit on 
essentially the same set of facts. If these 
facts were developed by a Federal grand 
jm·y investigation, the prtvate plaintiff 
may have to spend a good deal of time 
and effort in order to get access to them. 
Under existing law. a private plaintiff 
must file a motion to inspect the tran
scripts of grand jm'Y testimony and the 
documents in the district court where 
the investigation took place. The judge 
has the discretion to grant access upon 
a showing of "particularized and com
pelling need." In recent years the trend 
has been to grant access rather than have 
the private plaintiff start from scratch 
and duplicate the work of the grand 
jury. 

Title n would amend section 5 of the 
Clayton Act to provide that a private 
plaintiff shall automatically have access 
to grand jury testimony and documents 
after the Government has completed 
whatever case arose out of those pro
ceedings. So what we are really suggest
ing is that the prevailing practice in 
most courts be codified while leaving 
some discretion to the courts. The court 
may condition its grant of access if the 
interests of justice so require. Generally, 
this provision would apply when the 
Government case has been terminated 
by a plea of guilty, nolo contendere, or by 
the entry of a consent decree. In in
stances in which the Government case 
went to trial, this same evidence would, 
of course, be spread upon the public 
record. 

TITLE IV-PARENS PATRIAE 

Title IV is the parens patriae section 
of the amendment. It would give State 
attorneys general a meaningful cause of 

· action for consumers in their States who 
have been damaged by violations of the 

Sherman Act. It is designed to deter an
titrust violations, to prevent violators 
from retaining the fruits of the offense, 
and to provide compensation to as many 
victims of the offense as the State can 
find. 

Under existing law, State attorneys 
general can now sue for treble damages 
on behalf of consumers who have been 
injured by a violation of the antitrust 
laws if two requirements are met. First, 
the State must have been injured in its 
own business or property. In other words, 
the State must have been a purchaser 
of the goods or services involved in the 
violation and injured in its own right. 
Only then can it sue on behalf of con
sumers. Second, such a suit must be a 
class action with the State attorney gen
eral representing the class of individual 
consumers, and it must meet all of the 
requirements of rule 23 of the Federal 
Rules of Civil Procedure. It is this latter 
requirement which generally denies con
sumers an effective remedy. When rule 
23 was amended in 1966, it was hoped 
that this would be the means whereby 
consumers could recover damages for 
violations which were individually small 
but widespread; violations where no in
dividual consumer had a large enough 
stake to sue. Unfortunately, this has not 
been the case. 

Generally, rule 23 class actions which 
are based on the same alleged violation 
are first consolidated for trial before one 
Federal district court, then the judge 
makes a determination as to whether or 
not the class actions filed met the tests 
of rule 23. These tests are designed to 
insure that questions of law and fact are 
predominantly the same for all individ
ual members of the class and that the 
action is manageable. In antitrust cases. 
defendants take the position that the 
questions of fact are not similar on the 
grounds that one consumer may have 
been damaged more than another. Gen
erally, the defendants also insist that 
they have the right to cross-examine 
each individual consumer as to whether 
or not he or she was damaged and how 
much. If the judge sees himself faced 
with the prospect of holding thousands, 
or conceivably millions, of minitrials as 
to each individual class member, he gen
erally finds that common questions of 
fact do not prevail and that the action 
is simply unmanageable. 

Most rule 23 consumer class actions get 
thrown out of court at this early stage. 

Even if the class action gets by this 
hurdle, some courts have also required 
that if the names and addresses of the 
consumers can be found, individual no
tice must be sent by mail to each member 
of the class. If the consumer damage is 
widespread, this requirement makes the 
cost of bringing an action prohibitive. 
In one case, the cost of notice by mail 
under the 8 cent stamp would have been 
$315,000, enough to make the filing of 
suit impossible for all practical purposes. 

Title IV attempts to give consumers 
a meaningful remedy and thereby create 
an effective deterrent to violations which 
cause individually small but widespread 
harm. It would create a new statutory 
cause of action whereby the State attor
ney general could sue for treble damages 

and other relief on behalf of consumers 
who had been injured by violations of 
the Sherman Act. The State, itself, no 
longer would be required to be an injured 
consumer. The amendment would pro
vide that damages may be proved and 
assessed in the aggregate without sepa
rately proving the fact and amount of 
injUl'Y to each person. In other words, 
it would tell the courts that each indi
vidual purchaser need not be brought 
before the court to establish that he or 
she was damaged and the amount of 
such damage if other proofs are avail
able. Generally, corporations want to 
know how well their products are sell
ing. They usually keep accurate records 
on the sales byproduct line in a certain 
State or region. The amendment contem
plates that the violation and amount of 
the overcharge would be established by 
other evidence and then multiplied by 
the number of units sold during the time 
period in question, with this calculation 
readily available from company records. 
To summarize, in an action brought by 
the State attorney general under this 
title, the State has the burden of prov
ing that: 

First. the defendants violated the 
Sherman Act; 

Second, that consumers were injm·ed 
by the violation or that some of the over
charge was passed on to them; and 

Third, the approximate amount of such 
damage. 

The difference between rule 23 con
sumer class actions and suits brought 
under title IV is that under the latter 
approach, if the State has the necessary 
evidence, the consumers who actually 
bought the product and were injured 
need not be identified until after the 
treble damage fund has been recovered. 

The amendment then would direct the 
State attorney general to return to those 
injured consumers he can identify their 
pro rata share of the treble damagefl.md. 
Not all of the treble damage award will 
be claimed by consumers, and the court 
would be authorized to distribute the 
excess in accordance with State law or 
for some public purpose benefiting as 
closely as possible the class of injured 
consumers. This procedure for distribu
ting damages has been used in some of 
the few successful rule 23 class action 
cases. 

In the tetracycline settlement, more 
than $28 million was distributed directly 
to more than 1 million consumers. The 
average consumer recovery amounted to 
$200, with some claimants receiving as 
much as $12,000. The first settlement re
sulted in $8 million being distributed to 
36,000 consumers. The second settlement 
by the remaining States in tetracycline 
benefited from the experience and exper
imentation of the first distribution effort. 
In settlement No.2, improved techniques 
resulted in $30 million being distributed 
to 1 million consumers in six States. The 
unclaimed funds were used for expansion 
of State-sponsored health programs, 
medical research, the training of nurses 
and paramedical personnel, the staffing 
of medical and rehabilitation clinics and 
other similar programs. 

It is also interesting to note that after 
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the institution of suit by the Department 
of Justice, the Federal Trade Commis
sion, States and other private plaintitfs, 
the price of tetracycline dropped from 
about $51 per 100 tablets in 1961 to about 
$5 per 100 tablets 10 years later. That is 
a decrease of 90 percent. 

Title IV attempts to give some :flexi
bility to the court on the notice to be 
given individual consumers in Parens 
Patriae actions-even where they can 
be identified by name and address. Notice 
by publication would be authorized, but 
the court could direct further notice, in
cluing individual notice, to prevent mani
fest injustice. Since the State attorney 
general is a. public figure with access to 
the media, it is hoped that individual 
notice by mail would not be necessary, at 
least at the outset of the proceedings. 

The amendment also would make the 
aggregation of damages provisions ap
plicable to rule 23 class actions on behalf 
of consumers which are filed by private 
attorneys. In the event a consumer or 
group of consumers does not wish to be 
represented by the State attorney gen
eral, consumers could file a notice with 
the court indicating that they have 
elected to file their own private suit. 

TITLE V-PREMERGER NOTIFICATION FOR 

LARGE MERGEBS 

Title V consists of the premerger noti
fication and stay provisions. The sub
stantive law dealing with mergers is sec
tion 7 of the Clayton Act (15 U.S.C. 18). 
That section prohibits mergers and 
acquisitions, the effect of which ~·may be 
substantially to lessen competition or 
tend to create a monopoly" in any line 
of commerce in any section of the coun
try. Once again, title V would not change 
this standard with respect to what is or 
is not an illegal merger. It c!oes, however, 
set up a procedure whereby advance noti
fication must be given to the Department 
of Justice and the Federal Trade Com
mission for very large mergers prior to 
their consummation. 

Under existing law, the Department of 
Justice can neither compel production of 
information relating to a merger until 
after it has occurred, nor can the Depart
ment or the Federal Trade Commission 
force a delay of the merger until after 
they have had a chance to gather the 
necessary information and make an 
evaluation. Although both agencies have 
the power to seek preliminary injunc
tions, these efforts will be unsuccessful if 
they are unable to obtain the necessary 
evidence. The injunctive powers of both 
agencies can be frustrated by so-called 
midnight mergers which are consum
mated before either the Division or Com
mission can learn of them. Even if the 
Department is aware of a proposed 
merger, for all practical purposes little 
can be done to block it. In a special 
report on the Burmah -Signal Oil Co. 
merger, the Special Subcommittee on 
Integrated Oil Operations of the Senate 
Interior Committee found as follows: 

Thus, according to the Justice Depart
ment's own account, they were apparently 
snared in a classical "Catch 22": (1) They 
needed factual evtden<:e to obtain a restrain
ing order; (2) Rules governing the issuance 
of civil subpoenas limited their ability to 

gain such eviden<:e; (3) In any event they 
needed time for an lnvestigatlon; and (4) 
Burma.h and Signal refused their requests for 
time. 

Continuing from that committee 
report. 

In view of the record developed before us 
ln the Burmah-Slgnal case, it 1s abundantly 
clear that the participants, Burmah and 
Signal, afforded the Government precious 
little time to pass upon the proposed transac
tion in advance. The Government was not 
even able to gather the requisite factual sup
port to obtain a temporary restra.inlng order 
against the merger. It antitrust enforcement 
1s to be effective, the agencies charged With 
this function must, at a minimum, be em
powered With the abllity to collect the n~ 
sary information to carry out their role. This, 
of course, could be accompllshed 1! the ap
propriate governmental agency were granted 
the authority to approve or disapprove all 
mergers in advance. 

The circumstances surrounding the Bur
mah-Signal merger could be better avoided in 
the future were the Congress to consider once 
again requiring either the Justice Depart
ment or the Federal Trade Comm1ss1on to 
pass upon the legality of all proposed acquisi
tions over a stipulated size, in advance o! 
formal consummation. Th1s is, of course, not 
a new or novel idea. It was first proposed 
as early as 1941, when the Temporary Na
tional Economic Committee made a slmllar 
recommendation. 

Again, Mr. President, I have read from 
a section of the special report filed by the 
special committee of the Committee on 
Interior and Insular Affairs rather re
cently. 

Once the merger has been consum
mated, the odds are that adequate relief 
will never be obtained. Years may elapse 
before the trial and appeals are over. 
Horror stories abound, with the 17 -year 
history of the El Paso Natural Gas case 
generally taking the cake. The average 
merger case takes 5 to 6 years, during 
which time assets may be scrambled, key 
employees may be lost, and the goodwill 
of the acquired firm may be dissipated. 
If divestiture is ordered 5 years after the 
merger, the acquired company is bound 
to be a weaker competitor. Divestiture 
can be a painfully slow process, and in 
some cases never occurs at all. Locating 
an appropriate buyer willing to purchase 
at a reasonable price is frequently diffi
cult. Also, the firm under the -divestiture 
order may deliberately delay in order to 
reap the benefits of the unlawful merge1·. 
It is estimated that El Paso derived prof
its of $10 million for every year it re
tained the illegally acquired company. 

Under title V, corporations that wished 
to merge would have to notify the anti
trust authorities 30 days in advance if 
the transaction involved a firm with sales 
or assets in excess of $100 million and a 
firm with sales or assets in excess of $10 
million. Using the last 5 years as a guide, 
this standard would requh·e advance 
notification for roughly 100 of the 3,000 
mergers that take place every year. If a 
proposed merger appeared not to violate 
the law, the antitrust authorities could 
waive any or all of the 30-day period. If 
either the Department of Justice or the 
Federal Trade Commission decided it 
needed additional information in order to 
determine whether or not proposed ac
quisition violated the law, further docu-

mentary materials could be requested 
from the merging partners and the wait
ing period would be extended 20 days 
after the receipt of such material. 
TITLE V-PR:ELIMINARY INJUNCTION PROVISIONS 

IN MERGER CASES 

Title V would also change the standard 
by which preliminary injunctions sought 
by the Government in all merger cases 
are granted or denied. During the last 20 
years, the Department of Justice has 
sought roughly three preliminary injunc
tions a year in merger cases. 

Under existing law, when the Depart~ 
ment decides to try to block a merger, 
it asks for-and usually gets-a tempo
rary restraining order. At the same time 
the Department seeks the temporary re
straining order, it also :files an applica
tion for a preliminary injunction which 
is set down for a hearing at the earliest 
possible time. The temporary restraining 
order automatically dissolves in 10 days. 
It may be extended for an additional 
period not to exceed 10 days, for good 
cause shown, or it may be extended for 
an even longer period if the other par
ties consent. At the hearing on a motion 
for a preUminary injunction, the Gov
ernment has the burden of proving that 
it will probably succeed on the merits at 
trial. Usually, the Government loses at 
this stage. During the last 20 years, the 
Department has been unsuccessful in 
over two-thirds of its applications for a 
preliminary injunction. Yet the Depart
ment ultimately prevails 84 percent of 
the time when the case reaches the trial 
stage. Given the very difficult problem of 
securing adequate relief after trial and 
the fact that the Division usually wins 
on the merits at trial, Senator ScoTT and 
I believe a change in the standard is in 
order. 

Title V would provide that the Depart
ment of Justice or the Federal Trade 
Commission could get a temporary re
straining order which would remain in 
effect for 60 days or until the motion for 
the preliminary injunction is decided, 
whichever is less. The 60-day temporary 
restraining order could only be extended 
by the chief judge of the ch·cuit court 
of appeals for good cause shown. During 
the hearing on the motion for the pre
liminary injunction, the burden would 
be shifted to the merging parties to prove 
Cl) that the Division or Commission 
probably would fail on the merits at trial, 
or (2) that the corporations would be 
irreparably injUl'ed by the granting of 
the injunction. However, the fact that 
the acquiring fum would lose the profits 
of the acquired :firm until trial would not 
constitute a showing of h'l'eparable in
jUl·y. And even though the terms of the 
merger agreement could look less attrac
tive by the time the case is disposed of 
at trial, that too would fail to constitute 
irreparable injury. 

No doubt some will think it unfair to 
place the burden on the defendants dur
ing the preliminary injunction hearings. 
However, the formulation suggested by 
Senator ScoTT and myself pales by com
parison to some o! the recommendations 
of others who have studied the problems 
associated with mergers. Back in 1941, 
the Temporary National Economic Com-
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mittee recommended that legislation be 
enacted "to halt the merger process in 
its inception, rather than continue to 
attempt to do so through case-by-case 
litigation after the event." The Tempo
rary National Economic Committee pro
posed "that the Federal Trade Commis
sion be given authority to be fixed by the 
Congress to forbid the acquisition of th.e 
assets and property of competing cor
porations over a certain size unless it be 
made to appear that the purpose and ap
parent effect of such consolidation would 
be desirable." The Temporary National 
Economic Committee suggested that the 
burden be placed on the proponents of 
a merger to satisfy six criteria before ap
proval would be given, including adem
onstration that the acquisition was in 
the public interest and would "be promo
tive of greater efficiency and economy of 
production, distribution and manage
ment." 

In addition to recommending manda
tory premerger notification, the Neal 
Commission White House Task Force Re
port on antitrust policy under President 
Johnson urged a complete ban on all 
mergers between big companies and 
companies who were leaders in a concen
trated industry. Big companies were 
firms with sales in excess of $500 million 
or assets in excess of $250 million. Lead
ing companies were those with more than 
10 percent of sales in an industry in 
which the top four possessed 50 percent 
or more of the market. 

In our judgmen~ 60 days would, Jn 
the majority of cases, permit courts to 
come to grips with the complex issues 
presented in a merger case. An analysis 
of the time periods taken by judges in 
deciding preliminary injunctions in 
merger cases shows that a period less 
than 60 days would, in many cases, be 
inadequate. During the past 20 years, 
there have been 24 cases in which 
a temporary restraining order was fol· 
lowed by a decision on a motion for a 
preliminary injunction. Only eight were 
decided in 30 days or less; six were de· 
cided in from 30 to 50 days; five in from 
50 to 70 days; and five in from 103 to 149 
days. The average time period amounted 
to 55 days. 

Again, why do we need this amend
ment? The trend toward economic con· 
centration continues. In 1941, approxi· 
mately two-thirds of all the manufac· 
turing assets in the United States were 
controlled by 1,000 corporations. By 1969 
approximately two-thirds of all our 
manufacturing assets were controlled by 
the top 200 corporations. 

A merger, in and of itself, is not nec
essarily bad. Some do offer efficiencies 
as well as fostering competition. But, an 
important issue we must consider today 
is that with our economy neither oper
ating as advertised nor delivering as 
promised, some have begun to ask 
whether competition is at the end of the 
line as the force that makes our economy 
work. 

Is it? The sponsors of this am.endment 
say no. The principles are sound, the 
framework is solid, but it needs some re
pair work to eliminate cold drafts. En
forcement tools of greate1· efficiency and 
manageability would o1Ier a more signifi-
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cant and effective deterrent to potential 
abuse of economic power. Mischief that 
runs counter to social and economic prin
ciples is as undesirable in corporate 
boardrooms as it is on city streets. 

Can we justify a double standard-a 
standard that accepts certain principles 
and rejects the tools appropriate to do 
the job? And are we tougher on city 
streets than we are on corporate board
rooms? 

Mr. President, the amendment, which 
more easily can be described as Senate 
bill 1284, in our judgment, whlle not 
changing the rules with respect to what 
may and may not be done under anti
trust laws, does insure that violations of 
those laws more likely may be identified 
and sanctions applied. Because of this, it 
makes less likely the engagement by those 
who would otherwise be tempted tn con· 
duct not acceptable under antitrust laws. 

We do not propose to change the rules 
with respect to antitrust practices. We 
do suggest, Mr. President, by the enact
ment of this substitute, that those rules 
will be more widely respected and, Jn 
the instance of violation of those rules, 
the violator more likely apprehended. I 
hope that the Senate will support the ef
fort to achieve both of those, I think. 
appropriate ends. 

The PRESIDING OFFICER. The Sen
ator from South Dakota is recognized. 

Mr. ABOUREZK. Mr. President, at the 
request of the minority leader_, Mr. HuGH 
ScoTT, who is out of the country on offi
cial Senate business, I ask unanimous 
consent that a statement by Mr. ScoTT 
on H.R. 8532 be printed in the RECORD 
immediately following the statement of 
Senator PHILIP A. HART. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

STATEMENT BY M&. HuGH ScoTT 
The people of the United States have been 

well served. by the free enterprise system. 
Dynamic and aggressive American business
men and women have set the pace for the 
rest of the world, and the U.S. economy, as a 
result of this enterprising leadership, ha.s 
become the world's most eftlclent and cre
ative. 

No other economic system allocates re
sources. and labor as etrectlvely, or distributes 
the products of labor to the ultimate con
sumer as welL We must ensure that we do 
nothing to hamper the operation of this sys
tem. Unnecessary government regulation 
handcuffS the creativity and competitive 
spirit of American business. 

The Sherman and Clayton Acts represent 
the basic guidelines of our tree enterprise 
system. But they are not enough. For a va
rtety of reasons, concentration in the Amer
ican economy has rapidly increased and 
monopoly power exists in many industries. 
Two hundred corporations now control two
thirds of all tml.nufacturtng assets in the 
United States. 

The lack of effective competition in impor
tant sectors of the economy has taken its 
toll on the American consumer. Traclitional 
monetary and fiscal pollcies no longer seem 
to work, and it is difficult to check inflation 
and reduce unemployment no matter how 
hard the Government tries.. Some of our basic 
industries have stagnated and no longer seem 
able to innovate. According to Thomas E. 
Kauper, the Assistant Attorney General in 
charge of the Antitrust Division, "The ulti
mate target or antitrust enforcement has 
been estimated in terms o! billions o! dollars 
of inflated prices." 

The United States clearly Is at an econom
ic crossroads! Free enterprise must be re
stored. 1! our nation Is to prosper and main
tain its leadership in the industriallzed 
world. Curtailment o! oppressive government 
regulation Is possible only 1! it goes hand-in
hand with vigorous enforcement of the anti
trust laws, so that 'free market forces-not 
conspiracies or other antieompetitive prac
tices-determine the prtce and quality of our 
goods and. services. 

We believe that the time has come to en
act the third major Antitrust Act, one de
signed pri.marily to improve not the sub
stance of the antitrust laws, but the pro
cedures for enforcing them. We have intro
duced a bill that wUl be of great help to all 
honest businessmen and women, who of 
course comprise the vast majority. 

Our legislation will enhance the vitality of 
competition throughout the land. The Amer
ican consumer w1ll see the benefit of greater 
competition in lower prices, better service, 
higher qua.llty. and more diverse and Innova
tive products. All businessmen and business
women we know who are worth their salt 
tbrlve on strong, healthy competition. It 
keeps everyone on their toes. 

In essence, S. 1284: pulls together in an 
onmb1us blll the basic tools to strengthen 
the most glaring deficiencies of present law. 
It is an enforcement bill that upgrades exist
ing investigatory, enforcement, and pro
cedural aspects of present law. It Is designed 
to make the Sherman and Clayton Ant" trust 
Acts ark. 

We urge that our colleagues support us in 
this worthwhlle endeavour. 

Mr. ABOUREZK. I thank the Chair. 
First, I express my thanks to the Sen

ator from Michigan (Mr. PHILIP A. HART) 
for the very long effort he has applied to 
this legislation. He and Mr. SCOTT of 
Pennsylvania have worked yery hard 
against very determined opposition to 
bring this bill out on the fioor and try to 
do something to remedy the situation 
with respect to the antirust laws. 

The public is often confused by the 
legal jargon which lawyers and econo
mists use to describe the antitrust laws. 
This is unfortunate because the anti
trust laws are the basic charter of our 
free enterprise system. Without the anti
trust laws, competition in the economy 
would surely diminish. Only when there 
is vigorous competition between busi
nesses will the free enterprise system re
sult in wide distribution of economic 
benefits to the consumer. Therefore, 
every American has a vital interest in the 
effective enforcement of these antitrust 
laws. 

The antitrust laws prohibit conspira
ties in restraint of trade, such as agree
ments to fix prices or divide markets. 
These conspiracies directly result in 
higher prices for the consumer. In fact, 
the present Assistant Attorney General 
for Antitrust, Tom Kauper, has estimated 
that the cost to the consumer of the 
lack of effective competition in our econ
omy is $80 billion a year. Eighty billion 
dollars is 10 percent of what consumers 
spend each year. In other words, if we 
had monopoly-free competition, con
sumers would buy at least 10 percent 
more without any increase in their in
come. 

The realities of the concentration of 
economic power which lead to these over
charges are staggering. 

First. Although there are approxi
mately 40,000 manufacturing corpora-
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tions 1n the United States, the 200 largest 
control two-thirds of all manufacturing 
assets. That's a greater sha1'e of assets 
than the thousand largest manufacturing 
corporations controlled in 1941. 

Second. Industries in which four or 
fewer firms control 50 percent or more 
of sales account for one-fourth to one
third of all manufacturing sales. This 
fact is especially significant as many 
economists consider an industry to be a 
shared monopoly or oligopoly, when 50 
or more percent of the sales for that in
dustry are accounted for by the top four 
firms. Therefore, one-fourth to one-third 
of all manufacturing sales come from 
monopolies or shared monopolies. 

Third. We now have five corporations 
whose sales exceed the total budget of 
our most populous State, California. 
Only a few countries in the free world 
have budgets larger than Exxon or GM. 

Fourth. The rapid trend toward con
centration is illustrated by the fact that 
between 1962 and 1968 alone, 110 of the 
5{)0 largest industrial firms disappeared 
in mergers. Between 1948 and 1968, some 
1,200 manufacturing companies, each 
with assets of $10 million or more, were 
merged with other firms. 

I firmly believe that this concentra
tion of economic power is one of the root 
causes of the country's present economic 
difficulties. This concentration of power 
is the structural cause of our simulta
neous inflation and depression. 

The reason why concentration of eco
nomic power necessarily leads to infla
tion is that these large busines enter
prises have great discretion to distort 
the pricing process by maintaining, or 
even increasing, prices in the face of 
falling demand. Similarly these enter
prises fail to lower their prices when 
they enjoy productivity gains. These de
cisions directly contradict the normal 
rules of supply and demand. Because of 
this use of market power, it is not feasi
ble to attain full employment by resort
ing only to monetary or :fiscal policy. 
This is one reason why the present ad
ministration's economic policy has 
failed. This assumption is that only sup
ply and demand are the causes of the 
economic depression. 

It is essential that we now take steps to 
see that our antitrust laws are vigorously 
enforced. Because S. 1284 will signifi
cantly augment the enforcement of anti
trust laws, it is important that this bill 
be passed. 

The most important feature of S. 1284 
is contained in title IV. That title would 
allow State attorneys general to sue 
violators of antitrust law on behalf of 
their citizens and to recover triple dam
ages. 

I would like to make a few crucial 
points with respect to title IV which 
demonstrate that the concept of this 
title is both necessary and eminently rea
sonable: 

The bill creates no new antitrust li
ability. It merely provides an effective 
mechanism for enforcement of the exist
ing antitrust laws. Companies which are 
not now violating the antitrust laws will 
have absolutely nothing to fear in the 
passage of this bill. Only companies 
which are presently violating the anti-

trust laws with impunity have a reason 
to fear this bill. 

There is presently no effective remedy 
for the average consumer who is the vic
tim of antitrust violations, such as price 
fixing. There is no way, for example, that 
an individual consumer could ever bring 
suit for a year's overcharge on the bread 
he purchased, even though the aggregate 
overcharge for all individuals in a State 
may run into the tens of millions of 
dollars. 

The bill makes it possible for a State 
attorney general to vindicate the claims 
of individual consumers by bringing a 
class action on their behalf, but the 
legislation does not reduce the burden of 
the State atttorney general to prove that 
an antitrust violation has, in fact, oc
curred. The bill makes it possible to bring 
these class actions by providing that 
"damages may be proved and assessed in 
the aggregate on the basis of statistical 
or sampling methods * * * without sepa
rately proving the fact or amount of in
dividual injury or damage" to each mem
ber of the class. This provision is the 
heart of this title. 

Proof of the extent of damages is the 
very last event in a long trial. Before 
the State attorney general even addresses 
the issue of the extent of damages, he 
must first prove that the defendants 
violated the antitrust laws, that con
sumers were damaged and that the de
fendant's violation caused that damage. 
Only once all of this has been established 
do the provisions in this legislation have 
any effect. 

If a company is found to have violated 
the antitrust laws and to have caused 
injury to consumers, it is absurd to argue 
that the company should escape payment 
of damages to these consumers. Cearly 
it makes no sense to bring an antitrust 
case if the only result is a declaration 
of guilt without any monetary recovery. 
It is precisely this sterile result which 
this provision is intended to avoid. 

Furthermore, when a State attorney 
general does employ statistical and 
sampling methods to prove the extent of 
damages. The methods he uses must be 
sufficient to actually prove the extent of 
the damages. If the methods used are 
not used properly or if use of more 
sophisticated and precise statistical and 
sampling methods is appropriate. A 
court can hold that the State attorney 
general has not met his burden of prov
ing the extent of damages. The point is 
that this bill does nothing to reduce the 
burden of proof of the State attorney 
general. 

At the end of a successful antitrust 
case, the consumers injured by any anti
trust violations will each receive their 
share of the damage recovery. In the 
tetracycline case over one million con
sumers received $28 million in damages. 
No legislation being considered by Con
gress will provide such a direct and justi
fied benefit to consumers. 

By giving State attorneys general this 
new mechanism for enforcing the anti
trust laws, Congress will significantly 
strengthen our Federal structure of gov
ernment. States are closer to their citi
zens than the Federal Government and 
closer to the economic transactions 

which violate the antitrust laws. It is 
clearly appropriate then that States be 
given the power and responsibility to 
protect their own citizens. 

I would also like to make a few brief 
comments about title II of the bill. Title 
II would broaden the civil investigative 
demand authority of the U.S. Depart
ment of Justice. Although the Justice 
Department and the Federal Trade 
Commission have equal responsibility for 
enforcing the antitrust laws, the Justice 
Department has far less authority than 
the Commission to investigate antitrust 
violations prior to bringing a compliant 
against a company. This discrepancy 
makes no sense. Furthermore, if the De
partment is going to be able objectively 
to determine whether or not there is rea
son to believe that an antitrust violation 
has occurred, the Department must have 
the basic investigative authority needed 
to learn the facts. Again the only busi
nesses with reason to fear this investiga
tive authority are businesses which are 
violating the antitrust laws. In fact, the 
only way for law abiding businesses to 
prevent the Department from bringing 
cases where it may not eventually prevail 
on the merits is to grant the Department 
full investigative authority. 

In closing, I return to my first point 
that only companies which violate the 
antitrust laws should fear this bill. Pre
dictably it is precisely this kind of com
pany which opposes this bill. The princi
ple opponent of the bill is the Business 
Roundtable, the lobbying arm of 157 of 
the Fortune 500 companies. This group 
includes the largest automobile manu
facturers, the three largest banks, seven 
of the largest oil companies, as well as 
mM and AT!'. Within the last 10 years 
alone nearly half of these companies, 73 
to be exact, have been found to violate 
the antitrust laws, have admitted to have 
violated antitrust laws, or have charges 
pending. 

The other leading opponent of this 
legislation is the National Association of 
Realtors. As with the Business Round
table, it should be noted that numerous 
price fixing complaints by the Justice 
Department against boards of realtors 
are already on the public record and 
settled by consent decrees. Opposition to 
this bill by these companies is utterly 
lacking in credibility. It is clear that they 
have every reason to resist any measure 
which would strengthen enforcement of 
the antitrust laws. 

I ask unanimous consent that list of 
these companies be printed in the 
RECORD. 

There being no objection, the lists were 
ordered to be printed in the RECORD, as 
follows: 

"A" LIST-JUNE 16, 1975.-THE BUSINESS 
ROUNDTABLE 

POLICY COMMITTEE 

Chairman 
*Mr. John D. Harper, Chairman, Aluminum 

Co. of America, 1501 Alcoa Building, Pitt-s
burgh, Pa.. 15219. 

*Indicates companies which have been 
found to violate antitrust laws, have ad
mitted to violating the antitrust laws, or 
have charges pending. 
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Cocl airman 

*1!r. John D. deButts, Chairman, American 
Telephone & Telegraph Co., 195 Broadway, 
New York, N.Y. 10007. 

*Mr. Howard J. Morgans, Chairman, Execu
tive Committee, The Procter & Gamble Co., 
P.O. Box 599, Cincinnati, Ohio 45201. 

*1\fr. William 0. Beers, Chairman, Kraftco 
Corp., Kraftco Court, Glenview lll. 60025. 

•Mr. Frank T. Cary, Chairman, Interna
tional Business Machines Corp., Old Orchard 
Road, Armonk, N.Y. 10504. 

Mr. Alden W. Clausen, President, Bank of 
America, Bank of America Center, Snn Fran
cisco, Calif. 94120. 

Mr. E. M. de Windt, Chairman, Eaton Corp., 
100 Erieview Plaza, Cleveland, Ohio 44114. 

*1\.fi'. Charles D. Dickey, Jr., Chairman, 
Scott Paper Co., Scott Plaza, Philadelphia, 
Pa. 19113. 

Mr. Edward R. Eberle, Chairman, Public 
Service Electric & Gas Co., 80 Park Place, 
Newark, N.J. 07101. 

•Mr. Robert S. Hatfield, Chairman, Conti
nental Can Company Inc., 633 Third Avenue, 
New York, N.Y. 10017. 

Mr. William A. Hewitt, Chairman, Deere & 
Co., John Deere Road, Moline, Ill. 61265. 

*Mr. Frederick G. Jaicks, Chairman, Inland 
Steel Co., 30 West Monroe Street, Chicago, Ill. 
60603. 

*Mr. J. K. Jamieson, Chairman, Exxon 
Corp., 1251 Avenue of the Americas, New 
York, N.Y. 10020. 

•Mr. Reginald H. Jones, Chairman, General 
Electric Co., Fairfield, Conn 06431. 

*Mr. Robert E. Kirby, Chairman, Westing
house Electric Corp., Gateway Center, Pitts
burgh, Pa. 15222. 

•Mr. William F. LaPorte, Chairman, Amer
ican Home Pt·oducts Corp., 685 Third Avenue, 
NewYork,N.Y.10017. 

*1\Ir. Ralph Lazarus, Chairman, Federated 
Department Stores, Inc., 222 West Seventh 
Street, Cincinnati, Ohio 45202. 

Mr. Ian K. MaeGregor, Chairman, AMAX 
Center, Greenwich, Conn. 06830. 

•Mr. Robert H. Malott, Chairman. FMC 
Corp., 200 East Randolph Drive, Chicago, lll. 
60601. 

Mr. C. Peter McColough, Chairman, Xerox 
Corp., Stamford, Conn. 06904. 

Mr. Louis W. Menk. Chairman, Burlington 
Northern, Inc., 176 East Fifth Street, St. Paul, 
:Minn. 55101. 

*Mr. Frank R. Milliken. President, Kenne
cott Copper Corp., 161 East 42nd Street, New 
York, N.Y. 10017. 

Mr. Roger Mllliken. President, Deering 
Milliken, Inc., P.O. Box 3167, Spartanburg, 
S.C. 29302. 

*Mr. Thomas A Murphy, Cha.lrman, Gen
eral Motors Corp, General Motors Building, 
Detroit, Mich. 48202. 

Mr. David Packard, Chairman, Hewlett
Packard Co., 1501 Page Mill Road, Palo Alto, 
Calif. 94303. 

•Mr. Charles J. Pilliod. Jr., Chairman, The 
Goodyear Tire & Rubber Co., 1144 East 
Market street, Akron, Ohio 44316. 

*Mr. Irving S. Shapiro, Chairman, E. I. du 
Pont de Nemours & Co., Wllmlngton, Del. 
19898. 

1\.Ir. 1\:Iark Shepherd, Jr., President, Texas 
Instruments, Inc., P.O. Box 5475, Dallas, Tex. 
75222. 

*Mr. J. Stanford Smith, Chairman, Inter
national Paper Co., 220 East 42nd Street, 
New York, N.Y. 10017. 

*Mr. Edgar B. Speer, Chairman, United 
States Steel Corp., 600 Grant Street, Pitts
burgh, Pa. 15230. 

*Mr. George A. Stinson, Chairman, Nation
al Steel Corp., Grant Bullcllng, Pittsburgh, 
Pa. 15219. 

•Mr. 0. Pendleton Thomas, Chairman, The 
B. F. Goodrich Co., 500 South Main Street, 
..,4..kron, Ohio 44318. 

Mr. W. Reid Thompson, Chai.rnu.n, Poto 
mac Electric Power Co., 1900 Pennsylvania 
Avenue, N.W., Washington, D.C. 20006. 

Mr. C. C. Ti!llnghast, Jr., Chalrm:9.n, Trans
World Airlines Inc, 605 Third Avenue, New 
York, N.Y. 10016. 

*Mr. Lynn A. Townsend, Chairman Chrys
ler Corp. 341 Massachusetts Avenue, ·Detroit, 
Mich. 48231. 

•Mr. Rawleigh Warner, Jr., Chairman. Mo
bil Oll Corp., 150 East 42nd Street, New York, 
N.Y. 10017. 

Mr. F. Perry Wilson, Chairman Union Car
bide Corp., 270 Park Avenue, New York, N.Y. 
10017. 

Mr. J. Robert Wilson, President Roadway 
Express Inc., 1077 Gorge Boulevard, Akron, 
Ohio 44309. 

Mr. Arthur 1\.f. \Vood, Chairman, Sears, Roe
buck and Co., Sears Tower-Department 702, 
Chicago, IU. 60684. 

*1\.Ir. Walter B. Wriston, Chairman, First 
National City Corp., 399 Park Avenue, New 
York, N.Y. 10022. 

Counsel 
Mr. Roger M. Blough, White & Case, 14 Wall 

Street, New York, N.Y. 10005. 
MEMBERSHIP LIST 

"B# list 
Allis-Chalmers Corp., 1126 South 7oth 

Street, Milwaukee, W1S. 53201. 
• Aluminum Company of America, Alcoa 

Building, Pittsburgh, Pa. 15219. 
• American Can Co., American Lane, Green

wich, Conn. 06830. 
*American Home Products, 685 Third A't'"e

nue New York, N.Y. 10017. 
Ainax Inc., Greenwich, Conn. 10017. 
ASARCO Inc., 120 Broadway, New York, 

N.Y. 10005. 
• American Telephone and Telegraph Co., 

195 Broadway, New York, N.Y. 10007. 
*The Anaconda Co., 25 Broadway, New 

York, N.Y. 10004. 
Arizona Public Service Co., P.O. Box 21668, 

Phoenix, AriZ. 85036. 
• Armco Steel Corp., '703 Curtis Street, Mid

dletown, Ohio 45042. 
Armstrong Cork Co., Lancaster, Pa. 17604. 
• Atlantic Richfield Co., 515 South Flower 

Street, Los Angeles Calif. 90071. 
Babcock and Wilcox, 161 East 42d Street, 

New York, N.Y. 10017. 
Bank of America., Bank of America Center, 

San Francisco, call!. 94120. 
*The Bendix Corp., 10650 Civic Centel' 

Drive, Southfield, Mich. 48075. 
*Bethlehem Steel Corp., 701 East Third 

Street, Bethlehexn. P&. 18016. 
*The Boeing Co .• P .0. Box 3707, Seattle, 

Wash. 98124. 
*Boise Cascade Corp., P.O. "Box 2'00, Boise, 

Idaho 93701. 
*Borg-Warner Corp., 200 South Michigan 

Avenue, Chicago, Ill. 60604. 
*Burlington Industries, Inc., Box 21207, 

Greensboro, N.C. 27420. 
Burlington Northern Inc., 176 East 5th 

Street, St. Paul, Minn. 55101. 
Campbell Soup Co., Camden, N.J. 08101. 
Carolina. Power and Light Co., Raleigh, .C. 

27602. 
Carrier Corp., Carrier Tower, Syracuse, N.Y. 

13201. 
Carter Hawley Hale Stores, Inc., 600 South 

Springs Street, Los Angeles, Callf. 60014. 
*Caterpillar Tractor Co., 100 N.E. Adams 

Street, Peoria, Ill. 
•certain-Teed Products Corp., P.O. Box 860, 

Valley Forge, Pa.. 19842. 
*Champion InternatiODal Corp., 777 Third 

A-venue, New York, N.Y.10017. 
Chase Manhattan Bank, 1 Chase Manhat

tan Plaza, New York, N.Y. 10005. 
• Chi sler Corp.. P.O. Box 1919, Detroit, 

Mich. 48231. 
Cincinnati Ga.s & Electric Co., 4th & Main 

Streets, Cincl.nn:~.ti, Ohio 45201. 

• Cities Servi e Co., P.O. Box 300, Tulsa., 
Okla. 74102. 

Clarlc Equipment Co., 324 East Dewey 
Street, Buchanan, Mich. 49107. 

Cleve1And-Cli1l's Iron Co., Union Commerce 
Bullding, Cleveland, Ohio 44101. 

Cleveland Electric IDuminatlng, P .0. Box 
5000, Cleveland, Ohio 44101. 

• The Coca-Cola Co., P.O. Drawer 1734, At
lanta., Ga. 30301. 

Columbia Gas System, 20 Montchanin 
Road, Wllmington, Del. 19807. 

• Continental Can Co., 633 Third Avenue, 
New York, N.Y. 10017. 

• Continental Oil C<>., High Ridge Park, 
Stamford, Conn, 06904. 

• Corning Glass Works, Corning, N.Y. 
14380. 

Crown Zellerbach Corp., One Bush Stre<Jt. 
San Francisco, Calif. 94104. 

Cyclops Corp., 650 Washington Street, 
Pittsburgh, Pa: 15228. 

• Dart Industries, Inc., P.O. Box 3157, Ter
minal Annex, Los Angeles, Ca.ll!. 90051. 

Dayton Power & Light Co., 25 North 1\Iain 
Street, D:l.yton, Ohio 45401. 

Deere & Co., John Deere Road, Moline, 111. 
61265. 

Deering-Milliken Inc., P.O. Box 3168, Spar
tanburg, S.C. 29302. 

Detroit Edison Co., 2000 2d Avenue. Detroit, 
Mich. 48226. 

Dow Chemical Co., Midland, Mich. 48640. 
• Dresser Industries, Inc., Republlc Na

tional Bank Bullding, Dallas, Tex. 75221. 
• E. I. du Pont de Nemours & Co., Market 

Street, Wilmington, Del. 19898. 
Eastern Air Lines, 10 Rockfeller Plaza, New 

York:, N.Y. 10020. 
Eaton Corp., 100 Erieview Pla.za., Cleveland. 

Ohio 44114. 
Eli LiJly & Co., 740 South Alabama Street, 

Indianapolis. Ind. 46225. 
Esmark Inc .. 55 East Monroe Street. Chi

cago, Ill. 60603. 
" Exxon Corp., 1251 Avenue o.! the Am.eri

ca.s, New York, N.Y. 1002"0. 
• Federated Department Stores, 222 West 

7th Street, Cincinnati. Ohio 45202. 
• Fh·estone Tire & Rubber Co., 1200 .Fire

stone Parkway, Akron, Ohio 44317. 
• First National City Bank, 399 Park Ave

nue, New York, N.Y. 10022. 
• FMC Corp.,. 200 East Randolph Drive, 

Chicago, Ill. 60601. 
• Ford Motor Co., The American Road, 

Dearborn, Mich. 48121. 
• GAF Industries. 140 West 51 Street, New 

York, N.Y. 10020. 
General Cable Corp., 500 West Pntna.m 

Avenue, Greenwich, Conn. 06830. 
• General Dynamics Corp., Pierre Laclede 

Center, St. Loul~, Mo. 63105. 
• General Electric Co., Fa.lffield, Conn. 

06431. 
• General Foods, Inc., 250 North Street, 

White Plains, N.Y. 10602. 
• General Mills, Inc., 9200 Wayzata. Boule

vard, Minneapolis, Minn. 55440. 
• General Motors Corp., 3044 West Grand 

Boulevard, Detroit, Mich. 48202. 
• General Tire & Rubber Co., Akron, Ohio 

44309. 
• The B. F. Goodrich Co., 500 South Main 

S t, Akron, Ohio 44318. 
• Goodyear Tire & Rubber Co., 1144 East 

:Market Street, Akron, Ohio 44316. 
• The Greyhound Corp., Greyhound Tower, 

Phoenix, Ariz. 85077. 
• Gulf Oil Corp., Gulf Building, Pittsburgh, 

Pa.. 15230. 
Gulf States Utilities Co., P.O. Box 2951, 

Beaumont, Tex. 77704. 
*Halliburton Co., 3211 Southland Center, 

Dallas, Tex. 75201. 
The Hanna Mining Co., 100 Erieview Plaza, 

Cleveland, Ohio 44114. 
H. J. Heinz Co., P.O. Box 57, Pittsburgh, 

Pa.l5230. 
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*Hercules, Inc., 910 Market Street, Wil· 

mington, Del. 19899. 
Hewlett-Packard Co., 1501 Page Mill Road, 

Palo Alto, Calif. 94304. 
Hoover Worldwide Corp., North Canton, 

Ohio44720. 
*Ideal Basic Industries, Inc., 821 17th 

Street, Denver, Colo. 80202. 
Ingersoll-Rand Co., Woodcliff Lake, N.J. 

07675. 
*Inland Steel Co,. 30 West Monroe Street, 

Chicago, Ill. 60603. 
*International Business Machines, Old 

Orchard Road, Armonk, N.Y. 10504. 
*International Harvester Corp., 401 North 

Michigan Avenue, Chicago, Ill. 60611. 
*International Nickel Co., 1 New York 

Plaza, New York, N.Y. 10004. 
"' International Paper Co., 220 East 42d 

Street, New York, N.Y. 10017. 
Iowa-Illinois Gas & Electric Co., Davenport, 

Iowa. 52802. 
Irving Trust Co., One Wall Street, New 

York, N.Y. 10006. 
Johns-Manville Corp., P.O. Box 5108, Den

ver, Colo. 80217. 
Kaiser Industries Corp., 300 Pa.lesode Drive, 

Oakland, Calif. 94604. 
*Kennecott Copper Oo., 161 East 42d Street, 

New York, N.Y. 10017. 
Koppers Co., Koppers Building, Pittsburgh, 

Pa. 15219. 
*Kraftko Corp., Kraftco Court, Glenview, 

Ill. 60025. 
Libbey-Owens Ford, 811 Madison Avenue, 

Toledo, Ohio 43624. 
McGraw-Edison Co., 333 West River Road, 

Elgin, ru. 60t2o. 
R. H. Macy & Co., 151 West 35th Street, New 

York, New York, 10001. 
Marcor Inc., P .0. Box 6541, Chicago, n1. 

60607. 
*3M Co., 3M Center, St. Paul, Minn. 55101. 
Middle South Services, P.O. Box 61000, 

New Orleans, La. 70161. 
*Mobile Oil Corp., 150 East 42d Street, New 

York, N.Y. 10017. 
Monanto Co., 800 North Llndburgh Boule· 

vard, St. Louis, Mo. 63166. 
Nabisco, Inc., 425 Park Avenue, New York, 

N.Y.10022. 
NL Industries, Inc., 111 Broadway, New 

York, N.Y.10006. 
•National Steel Corp., Grant Building, Pitts· 

burgh, Pa.. 15219. 
The Norton Co., One New Bond Street, 

Worcester,Mass.01616. 
Olin Corp. 120 Long Ridge Road, Stam• 

:ford, Conn. 06904. 
Owens-Corning Fiberglas Corp., 717 Fifth 

Avenue, New York, N.Y. 10022. 
•owens-Illinois, Inc., Madison Avenue & 

St. Clair Street, Toledo, Ohio 43666. 
Pacific Gas & Electric Co., 77 Beale Street, 

San Francisco, Calif. 94106. 
Pacific Power & Light Co., Public Service 

Building, Portland, Oreg. 97204. 
J. C. Penney Co., 1301 Avenue of the Amer

Icas, New York, N.Y. 10019. 
Pennzoil United Inc., 900 Southwest Tower, 

Houston, Tex. 77002. 
*Phillips Petroleum Co., Phillips Building, 

Bartlesville, Okla. 74004. 
*PPG Industries, One Gateway Center, 

Pittsburgh, Pa. 15222. 
*Procter & Gamble Co., P.O. Box 599, Cin· 

cinnati, Ohio 45202. 
Public Service Co. of Colorado, P.O. Box 

840, Denver, Colo. 
Public Service Indiana, 1000 East Main 

Street, Plainfield, Ind. 46168. 
Public Service Co. of Oklahoma, Box 201, 

Tulsa, Okla. 74102. 
Public Service Electric & Gas Co., 80 Park 

Place, Newark, N.J. 07101. 
Ralston Purina Co., Checkerboard Square, 

St. Louis, Mo. 63102. 
RCA Corp., 30 Rockefeller Plaza., New York, 

N.Y. 10020. 

*Republic Steel Corp., Republic Building, 
Cleveland, Ohio 44101. 

• Reynolds Metals Co., 6601 Broad Street, 
Richmond, Va. 23229. 

R. J. Reynolds Industries, Inc., Winston 
Salem, N.C. 27102. 

Roadway Express, Inc., 1077 George Boule
vard, Akron, Ohio 44309. 

*Rockwell International Corp., 600 Grant 
Street, Pittsburgh, Pa. 15219. 

Rohr Industries, Inc., P.O. Box 878, Chula 
Vista, Calif. 92012. 

*Scott Paper Co., Scott Plaza, Philadel
phia, Pa. 19113. 

Sears, Roebuck & Co., Sears Tower, De
partment 702, Chicago, Ill. 60684. 

*Shell Oil Co., P.O. Box 2463, Houston, 
Tex. 77001. 

SIFCO Industries, Inc., 970 East 64th 
Street, Cleveland, Ohio 44103. 

A. 0. Smith Co., MilwaUkee, Wis. 63216. 
Southern California Edison Co., P.O. Box 

800, Rosemead, Calif. 91770. 
Southern Co., 64 Perimeter Center East, 

Atlanta, Ga. 33036. 
*Standard Oil Co. of Indiana, 200 East 

Randolph Drive, Chicago, Ill. 60601. 
• Stauffer Chemical Co., Westport, Conn. 

06880. 
Sundstrand Corp., 751 Harrison Avenue, 

Rockford, Ill. 61101. 
TRW Inc., 23555 Euclid Avenue, Cleveland, 

Ohio 44117. 
Tenneco, Inc., P.O. Box 2511, Houston, Tex. 

77001. 
*Texaco Inc., 135 East 42d Street, New 

York, N.Y. 10017. 
Texas Gulf Sulphur Co., 200 Park Avenue, 

New York, N.Y. 10017. 
Texas Instruments, Inc., P.O. Box 5474, 

Dallas, Tex. 75222. 
Texas Power & Light Co., Fidelity Union 

Life Building, Dallas, Tex. 75201. 
Trans World Airlines, 605 Third Avenue, 

New York, N.Y. 10016. 
Texas Gas Transmission Corp., 3800 Freder

ica Street, Owensboro, Ky. 42301. 
*Union Camp Corp., 1600 Valley Road, 

Wayne, N.J. 07470. 
Union Carbide Corp., 270 Park Avenue, New 

York, N.Y. 10017. 
Union Electric Co., P.O. Box 87, St. Louis, 

Mo. 63166. 
*Uniroyal Inc., 1230 Avenue of the Amer

icas, New York, N.Y. 10020. 
•United Aircraft Corp., 400 Main Street, 

East Hartford, Conn. 06108. 
•u.s. Steel Corp., 600 Grant Street, Pitts

burgh, Pa., 15230. 
Utah International Inc., 550 California 

Street, San Francisco, Calif. 94104. 
*Westinghouse Electric Corp., Gateway 

Center, Pittsburgh, Pa. 15222. 
•weyerhaeuser Co.. Tacoma Building, 

Tacoma, Wash. 98401. 
Wheeling-Pittsburgh Steel Corp., P.O. Box 

118, Pittsburgh, Pa. 15230. 
Semon E. Knudsen, White Motor Corp., 

100 Erieview Plaza, Cleveland, Ohio 44114. 
Xerox Corp., Stamford, Conn., 06904. 

PRICE FIXING COMPLAINTS AGAINST BOARDS OF 
REALTORS ON THE PuBLIC RECORD AND SET
TLED BY CONSENT DECREES 

U.S. v. Atlanta Real Estate Board, Civil 
Action No. 14744, (CCH 1972, Trade Cases 
1173,787). 

U.S. v. Cleveland Real Estate, Civil Action 
No. C70 731 (ND Ohio), (CCH 1972, Trade 
Cases 1[74,020). 

U.S. v. Long Island Board of Realtors, Inc., 
Civil Action No. 70C1418 (E.D.N.Y., 1970), 
(CCH 1972, Trade Cases 1!74,068). 

U.S. v. Los Angeles Realty Board, South
west Branch Hollywood-Wilshire Division, 
Pacific Palisades Division and Westwood Di
vision, Civil No. 70-2855CC, (CCH 1973, Trade 
Cases 1!74,366). 

U.S. v. 11:1'emphis Board of Realtors, Civil 
Action No. 72-218, (CCH 1972, Tr?.de Cases 
fl 74,056). 

U.S. v. The Real Estate Board of New York, 
Inc. and Tennant Owed Apartment Associ
ation, Inc., Civil Action No. 73 civ. 2719, (CCH 
1974-2, Trade Cases 1!73,350). 

U.S. v. Multiple Listing Service, Portland 
Board of Realtors, Washington County Board 
of Realtors, Clackamas County Board of 
Realtors, Civil No. 72-68, (CCH 1972, Trade 
Cases ~ 74,221 and CCH 1973-1, Trade Cases 

74,515). 
U.S. v. Prince Georges County Board of 

Realtors, Inc., Civil Action No. 21545 (MD) 
1969, (CCH 1971, Trade Cases 1!73,393). 

U.S. v. Real Estate Board of Rochester, 
New York, Inc., Civil Action No. 74-535, (CCH 
1974-2, Trade Cases 1!75,355). 

U.S. v. Real Estate Board of Metropolitan 
St. Louis, Civil Action No. 72-C-793 (3) , 
(CCH 1973-2, Trade Ca.ses 1!74,744). 

U.S. v. Metro MLS, Inc., Civil Action No. 
210- 73- N, (CCH 1974-2, Trade Cases 75,137 ) . 

Mr. HRUSKA. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER <Mr. 
HASKELL). The clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ABOUREZK. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ABOUREZK. Mr. President, I ask 
unanimous consent that Brian South
well of Senator BuRDICK's staff be al
lowed the privileges of the floor during 
the consideration and voting on this 
measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

RECESS UNTIL 2 P.M. 
Mr. ROBERT C. BYRD. Mr. Presi

dent, I ask unanimous consent that the 
Senate stand in recess until the hour of 
2 p.m. today. 

There being no objection, the Senate, 
at 1:06 p.m.. recessed until 2 p.m.; 
whereupon, the Senate reassembled 
when called to order by the Presiding 
Officer (Mr. GARN). 

THE ANTITRUST IMPROVEMENTS 
ACT OF 1976 

The Senate continued with the con
sideration of the bill <H.R. 8532) to 
amend the Clayton Act to permit State 
attorneys general to bring certain anti
trust actions, and for other purposes. 

Mr. HRUSKA. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
wm call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. THURMOND. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. THURMOND. Mr. President, I rise 
in support of the minority position and 
in opposition to the provisions of H.R. 
8532 and S. 1284. 

Last week on May 19 and again on 
May 21, I alerted the Senate to the dan
gers of this bill and read into the RECORD 
editorials of large papers in my home 
State of South Carolina. All are unani-



May 25, 1976 CONGRESSIONAL RECORD-SENATE 15317 
mous in their opposition to H.R. 8532 
and S. 1284. Today I give an overview of 
the minority's position in opposition to 
this bill and make known the President's 
views on H.R. 8532 when it was consid
ered in the House of Representatives. In 
considering the legislation before us, it 
is important to consider the scholars' 
views and the impact of the legislation 
upon the small businessman. This bill is 
labeled a big business tamer. It is par
ticularly significant to note the number 
of small businesses opposed to this legis
lation. 

Mr. President, the so-called Hart
Scott Antitrust Improvements Act of 
1976 is a hodge-podge of unrelated, com
plex, and highly technical provisions, 
which collectively would enact the most 
revolutionary revisions of the antitrust 
laws since the Clayton Act of 1914. 

Notwithstanding its far-reaching im
pact, S. 1284 is the defective product of 
hasty and ill-cm:sidered action by the 
Judiciary Committ'3e's Subcommittee on 
Antitrust and Monopoly. The majority of 
this subcommittee is embarked on an 
ambitious program to restructure the 
economic system of the United States in 
this Bicentennial Year of 1976, preclud
ing essential consideration and analysis 
of the contents and implicatiuns of S. 
128 and other revolutionary legislative 
proposals. 

As a result, particularly due to the 
subcommittee's failure to afiord ade
quate deliberation and the subcommit
tee's disregard of the evidence in the 
hearing record, S. 1284 !s unjustified, 
unnecessary, unfair, and unconstitu
tional in critical respects-for the rea
sons to be detailed in the minority re
port. 

Mr. President, over the objection of 
Senators to the packaging of important, 
diverse, and complex provisions into a 
confusing 35-page legislative proposal 
thwarting careful analysis in the sub
committee hearings, the subcommittee 
held just 5 bearing days in May and 
June 1975. Extensive statements of key 
Government officials became available 
to Senators only on the very day of their 
testimony, preventing meaningful study 
and examination of the witnesses. 

Despite the aim of key provisions to 
reorder court priorities, r nd to change 
established practice under the Federal 
Rules of Civil Procedure, and notwith
standing the bill's foreseeably substan
tial impact upon the judicial system, the 
judiciary branch was not consulted or 
invited by the subcommittee to contrib
ute recomendations and views from the 
standpoint of judicial resources or judi
cial administration. 

Without any explanatory report by the 
majority, a substantially revised version 
of the bill, containing many complicated 
and broadening revisions, was published 
on July 28, 1975 as a committee print. 
These July 2G, 1975 changes were never 
analyzed or explained to subcommittee 
members. Important and unexplained 
t·evisions included extensions of the so
called parens patriae provisions in title 
IV to permit State-retained private at
torneys to bring large antitrust actions 
on behalf of State residents, and pro-

visions to facilitate lar3e money recov
eries by overturning established indi
cia! safeguards in private antitrust class 
actions even without State participa
tion. 

These subcomittee actions were de
plored in a resolution by the American 
Bar Association on October 16 and 17, 
1975, as follows: 

* * • The American Bar Association ex
presses its profound concern over the ap
parent departure from established legislative 
procedures for the consideration of matters 
of such importance as S. 1284, in that a. 
number o! the provisions within the con
glomeration of substantive and procedural 
changes to the antitrust laws which the bill 
would make, including the findings and 
declaration of policy: (1) have not been the 
subject of full legislative hearings or any 
meaningful analysis a-s to their potential 
consequences upon the free enterprise sys
tem (title I, sections 701, 704); (11) have 
been offered for serious legislative considera
tion despite the absence ot any showing of 
compelling need which would justify such 
significant changes (portions of title II, III, 
and VII). 

On subsequent request by Senators, 3 
more days of hearings were held in Feb
ruary and March 1976, to hear nine wit
nesses expressing opposition to the bill 
as modified by the committee print. 
Neither the chairman nor any member 
of the subcommittee majority attended. 

Accepting some minor or cosmetic 
modifications, and dropping some provi
sions, the majority voted on April 6 to 
recommend enactment of the entire S. 
1284 package. 

Significantly, the 135-page majority 
report, which purports to explain and 
justify the 77-page fine print of this 
complex legislation, fails to quote or re
fer to any of the 1976 testimony or state
ments filed subsequently in opposition to 
the revised S. 1284. The majority report 
likewise ignores the testimony and state
ments by the American College of Trial 
Lawyers, the American Bar Association, 
Prof. :Milton Handler, the U.S. Chamber 
of Commerce, and others opposing the 
bill in most respects in the 1975 hearings. 

Surprisingly, the majority report pur
ports to claim the support of the Presi
dent and the administration for S. 1284, 
notwithstanding the President's ex
pressed opposition on March 17, 1976, to 
key provisions of title IV as contained in 
companio:l House proposals. The report 
also ignores major modifications, par
tially responsive to the administration's 
concerns, adopted by the House prior to 
its passage on March 18 of H.R. 8532, a 
substantially modified "parens patriae" 
proposal which eliminates some of the 
most objectionable features of S. 1284's 
title IV. For example, the House bill ex
pressly bans parens patriae actions by 
State-employed private lawyers on con
tingency fees, applies important provi
sions only to State-filed parens patriae 
actions rather than in private antitrust 
class actions generally, and authorizes 
"aggregated" damage recoveries only in 
willful price-fixing cases rather than all 
possible "restraints of trade." 

In our view, therefore, the deficient 
legislative procedures followed by the 
subcommittee produced a thoroughly de-
fective and objectionable bill, to be de-

tailed in the textual discussion under the 
following captions: 
FUNDAMENTAL DEFECTS 1.1AKE S. 1284 UNFAIR, 

UNJUSTrFIED, UNCONSTITUTIONAL, AND UN
WORTHY OF ENACTMENT 

Each of S. 1284's four substantive titles 
is built on the defective foundation of 
title I, and contains additional substan
tive, procedural, and constitutional in
firmities demonstrated in the subcom
mittee's hearing record. 

Title IV's parens patriae concept polit
icizes antitrust enforcement by giving 
"White Horse" State attorneys general 
the power to bankrupt business finns 
with multimillion dollar antitrust claims. 

First. Private attorneys bringing anti
trust damage actions for millions of 
State residents will reap huge fees by 
fomenting litigation and "blackmail set
tlements." 

Second. Title IV penalizes far more 
than price fixing and extends to the en
tire Sherman Act, thereby creating huge 
exposures for unforeseeable violations 
particularly by smaller firms and profes
sional or service groups, and even media 
or labor unions, under recent court in
terpretations. 

Third. Title IV unconstitutionally 
awards heavy recoveries without proof 
of injury, not only in actions by the 
State, but in all private class actions, and 
destroys essential safeguards against 
class action abuses. 

Fourth. The constitutional defects of 
title IV are aggravated by its blatantly 
unconstitutional retroactive forfeitures 
penalizing business conduct long predat
ing enactment. 

Fifth. The heavy contingent liabilities 
of business firms subject to huge parens 
patriae actions will inevitably hurt busi
ness financing, threatening expansion 
and employment, while the lawyers col
lect large fees and the public foots the 
bill through higher prices. 

Sixth. Further proliferation of large 
antitrust actions stirred up by title IV 
will overwhelm already overloaded court 
dockets, draining judicial resources, and 
thwarting speedy criminal trials. 

Seventh. Since the 1974 stifiened crim
inal antitrust penalties now provide ef
fective deterrence for willful antitrust 
violators, all antitrust remedies should 
be reassessed in an objective study by 
experts who are removed from the self
serving pressures of ambitious State offi
cials and enterprising antitrust lawyers 
advocating title IV. 

Title II confers powers of secret in
quisition on the Justice Department that 
Congress rejected just 14 years ago, in 
the face of evidence that refutes any 
legitimate need for their adoption now, 
and arbitrarily destroys the historic .se
crecy of grand jury proceedings to facili
tate private antitrust treble damage suits. 

First. As Congress recognized 14 years 
ago, granting the investigatory powers 
of the FTC and other independent regu
latory agencies to the prosecutorial arm 
of the Federal Government is alien to our 
traditions and susceptible to abuse. 

Second. The Department of Justice 
has not demonstrated sufficient need for 
title II to justify its burdens and poten· 
tial for abuse. 
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Third. Title II dilutes even the 1962 
act's existing safeguards, which thus be
come wholly inadequate to protect 
against abuse of the new powers. 

Fourth. Title n arbitrarily abolishes 
traditional grand jury secrecy, in order 
to facilitate private antitrust treble dam
age actions. and for no public purpose. 

Title V would give the Government 
arbitrary fiat powers to prevent any busi
ness acquisition regardless of size or com
petitive impact, and runs counter to 
basic antitrust policies by inhibiting the 
competitive, efficient formation and al
location of capital resources. 

First. The automatic stay provisions, 
permitting the Government to stop and 
kill any acquisition, are contrary to 
fundamental concepts of fairness and 
due process. 

Second. The Bank Merger Act, involv
ing a totally regulated industry is no 
precedent for automatic stays of acquisi
tions in free and competitive sectors of 
the economy. 

Third. Title V's premerger notification 
provisions are unjustifiably broad, reach
ing too many transactions and delaying 
them too long. 

Fourth. Since the so-called merger 
problem is a myth, and the Government 
already has adequate pow:ers to prevent 
anticompetitive mergers, title V is a 
deadly cure for an imaginary disease. 

Lacking any justification or showing 
of need, title m is an ill-conceived mish
mash of unrelated amendments which 
unwisely expose local business transac
tions to Federal antitrust sanctions, in
fiict shocking new antitrust forfeitures, 
change court procedures in disregard of 
the judiciary's views, and authorize more 
antitrust lawyers' fees. 

First. Extension of the Clayton Act to 
local transactions is unjustified and un
necessary, and the ill-conceived Sherman 
Act amendments would create shocking 
forfeitures. 

Second. No justification exists for leg
islative reorderlng of court priorities and 
procedures, without the judiciary's advice 
and without providing required appro
priations. 

Third. The provision to compel infor
mation protected by foreign laws was 
universally opposed before the commit
tee, by the Justice Department, by the 
State Department, by the Federal Trade 
Commission, by the American Bar As
sociation and others. 

Fourth. Provision of mandatory legal 
fees in private injunction actions can 
only foment more antitrust litigation. 

Title I's declaration of policy under
lying S. 1284's substantive titles is based 
on myths and misconceptions about con
centration, which expose the faulty foun
dation upon which the entire edifice is 
built. 

Mr. President, I shall now present to 
the Senate a memorandum of certain 
constitutional questions arising with re
spect to fluid recovery provisions of title 
IV of S. 1284, which was prepared by 
Erwin N. Griswold, a former dean of 
Harvard Law School and former Solici
tor General of the United States: 

On March 2, 1976, four representatives 
of the Section of Antitrust Law of the 

American Bar Association appeared be
fore the Committee on the Judiciary of 
the U.S. Senate in opposition to certain 
provisions of S. 1284. One of the per
sons who appeared was Allen C. Holmes, 
of Cleveland, Ohio, who is a member of 
the Council of the Antitrust Section. Mr. 
Holmes is my partner in the firm of 
Jones, Day, Reavis & Pogue, and, at his 
request, I have prepared this memoran
dum dealing with certain constitutional 
questions which appear to me to be in
volved with the so-called "fluid recov
ery" provisions of title IV. 

In this connection, I have read the 
testimony given by Philip A. Lacovara, 
Esq., on March 3, and the memorandum 
subsequently filed by Mr. Lacovara with 
the committee. Although Mr. Lacovara 
refers to some of the same authorities as 
those relied on in this memorandum, 
they are presented here from a different 
point of view, and with sepcial empha
sis on the constitutional aspect of the 
questions which are raised by title IV. 

Title IV of S. 1284 is entitled "Parens 
Patriae Amendments." It undertakes to 
amend the Clayton Act by adding a new 
section 4C<a>, which provides for suits 
by State attorneys general to recover 
damages for Sherman Act violations on 
behalf of the natural persons resicling 
in such State, or any of them. 

The amendments contain a further 
provision, in paragraph <c) (1) of sec
tion 4C, which reads as follows: 

(c) ( 1) In any action brought under sub
section (a} (1) or this section, and in a.ny 
class action on behalf o! natural persons 
under section 4 o! this Act, damages may 
be proved and assessed ln the aggregate on 
the basis of statistical or sampling methods, 
or such other reasonable method of esti
mation as the court ln its discretion may 
permit, without separately proving the fact 
or amount of individual injury or damage 
to such natural persons. 

This paragraph is applicable not only 
to the parens patriae suits authorized 
by section 4C<a> (1), but also to private 
antitrust suits brought on a class basis. 
It purports to authorize the so-called 
fluid recovery in both types of anti
trust suits. More specifically, it provides 
for the award of damages against the de
fendant in favor of persollf who are not 
in court, are not notified, except by pub
lication, and who are not required to 
prove either that they were injured, or 
the amount of their injuries. 

These provisions raise serious consti
tutional questions which should be care
fully examined and considered before 
the Congress starts down so novel and 
draconian a road. I will endeavor in the 
following pages of this memorandum to 
summarize three aspects of these ques
tions in terms of basic constitutional re
quirements. 
A. "FLUID RECOVERY" IS NOT WITHIN THE CON

STITUTIONAL JURISDicriON OF THE FEDERAL 
COURTS, WHICH ARE LIMITED TO THE CON
smERATJ:ON OF "CASES AND CONTROVERSIES" 
I.NVOLVXNG ACTUAL PARTXES PROPEaLY BEFORE 

THE COURT 

The law of "case or controversy" may 
fairly be said to be lawYers' law. But 
it is real. It reflects the language of the 
Constituti-on; and the language is not 
accidental. It was carefully chosen, and 

it was designed to limit the Federal 
courts to consideration of cases of "a 
judiciary natw·e," that is, to the deci
sion of controversies between parties 
who are before the court, and subject to 
appropriate rules of proof. 

In the case of ''fluid recovery," the 
"case or controversy" requirement is not 
met, for the persons on whose behalf re
covery is obtained make no claim, are 
not parties to the case, and provide no 
proof. For the most part, they are sim
ply unknown. 

Although no precise authority on this 
question is known-probably because the 
possibility of such a contention has 
seemed so farfetched-it seems obvious 
that a claim on behalf of such persons 
does not meet the requirements of arti
cle m of the Constitution, limiting the 
jurisdiction of the Federal courts to 
"cases and controversies" since such a 
claim does not ar~e between actual par
ties, presenting a real issue and sup
ported by proof designed to show an 
actual, rather than a supposed or hy
pothetical, injury. 

There are a number of decisions which 
go far to show that this question under 
article m is a substantial one which 
would be given serious consideration by 
·the courts. One of these is Eisen 
·v. Carlisle & Jacquelin, 479 F. 2d 
1005 <C.A. 2d, 1973), decision vacated 
on other grounds, 417 u.s. 156 <1974). 
That case involved an effort to obtain a 
"fluid recovery" on behalf of all persons 
who had bought or sold odd lots on 
the New York Stock Exchange between 
May 1962 and June 1966. It was esti
mated that there were 6,000,000 mem
bers of this group, of whom 2,250,000 
could be identified. The basic question 
in the case was who should bear the 
cost of giving notice to the members of 
the class who could be identified. The 
court of appeals held that this burden 
could not be put on the defendant, un
der a proper construction of rule 23 of 
the Federal Rules of Civil Procedure; 
and this conclusion was afiirmed by the 
Supreme Court. But the court of appeals 
went further in an opinion by Judge 
Medina, and discussed the impropriety 
of "fluid recovery," which had been sug
gested by the district court as a possible 
solution to the manageability problem 
posed by the case <470 F. 2d at 1018): 

Even if amended Rule 23 could be read so 
as to permit any such fantastic procedure, 
the courts would have to reject it as an 
unconstitutional violation of the require
ment of due process of law .... We hold the 
'fiuid recovery" concept and practice to be 
illegal, inadmissable as a solution of the 
manageability problems of class actions and 
wholly improper. 

It is, of course, quite true that this 
passage does not speak in terms of the 
article m limitations of "case and con
troversy." It seems equally clear, though, 
that the factors to which the court re
ferred are those which are involved in 
determining whether there is a case or 
controversy, that is, whether the matter 
to be undertaken by the court is truly 
"of a judiciary nature." 

There are other recent decisions 
which point in the same way. In Re 
Hotel Telephone Charges, 500 F. 2d 86 
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(C.A. 9th, 1974), is an example. In this 
case, it was estimated that the class-all 
hotel guests who had been subjected to a 
surcharge-would number more than 40 
million persons. The court held that this 
was not appropriate for a class action. 
Although it did not put the decision spe
cific-ally on any constitutional ground, it 
Baid (500 F. 2d at 92> : 

The antitrust laws focus on the compen· 
sation of parties actually injured, presuppos
ing that a plaintiff can prove that he was in 
fact injured as a. proximate result of an ant i
trust violation. 

Another case reaching a similar result 
is Kline v. Coldwell, Banlcer & Co., 508 
F. 2d 226 <C.A. 9th, 1974>. This case in
volved a suit against real estate brokers 
brought by the plaintiffs, "on behalf of 
themselves and all sellers of residential 
real estate in Los Angeles County." It 
was estimated that the number of per
sons in the class was "upwards of 400,-
000," and possibly more. The court held 
that this was not appropriate for a cla.ss 
action. 

Again, its conclusion was not put on 
constitutional grounds, but much of its 
language would support the contention 
that the effort to bring in so large and 
indefinite a class was inconsistent with 
the "case or controversy" limitation of 
article m of the Constitution. Judge 
Duniway's concurring opinion is partic
ularly relevant. He referred to the suit 
before the court as a "judicial jugger
naut" (508 F. 2d at 236) , while recogniz
ing the possibility that class action suits 
might be brought on behalf of classes 
made up of: "truly and actively ag
grieved plaintiffs." 508 F. 2d at 239. This 
is language that is apt to the considera
tion of the question of "case or contro
versy." He also said <508 F. 2d at 238>: 

"It 1s inconceivable to me that such e. case 
can ever be tried, unless the court 1s wtlltng 
to deprive each defendant of his undoubted 
right to have his claimed Uabtlity proved, 
not by presumptions or assumptions. but 
by facts, with tbe burden of proof upon the 
plaintiff or plaintiffs, and to offer evtdence 
in his defense. The same applies, t1 he Is 
found liable, to proof of the damage of each 
'plaintiff.' .. 

Here again, it can fairly be contended 
that without such proof there ts no 
"case" within the constitutional sense of 
that word as it is used in article III. 

The recent decision of the Supreme 
Cow·t in the case of Warth v. Seldin, 
422 U.S. 490 (1975) ,is of especial import
ance on this question. That case turned 
on an issue of .. standing," which is 
closely related to the .. case or contro
versy'' question. The case was a suit 
brought by organizations and residents 
of Rochester, N.Y. to contest the validity 
of a zoning ordinance tn the town of 
Penfield, adjacent to Rochester. The 
contention was that this ordinance ex
cluded persons of low and moderate in
come from living tn Penfield. The suit 
was originally filed by an organization 
called Metro-Act of Rochester, Inc., and 
eight individual plaintiffs. "on behalf of 
themselves, and all persons similarly 
situated." The Supreme Court held that 
the plaintiffs did not have the requisite 
standing to maintain the suit. 

In reaching this conclusion, the Court 
said (422 U.S. at 478-499): 

In es.c;ence the question of standing 1s 
whether the litigant is entitled to have the 
court decide the merits of the dispute or of 
particular issues. The inquiry involves both 
constit·u.tional limitations on federal-court 
jurisdiction and prudential limitations on its 
exercise. E.g., Barrows v. JacJc.son, 346 U.S. 
249, 255-256 (1953). In both dimensions it 
is founded in concern about the proper-and 
properly limited-role of the courts tn a 
democratic society. See Schlesinger v. Re
servists to St op the War, 418 U.S. 208. 221-
227 (1974); United States v. Rfchardson, 418 
U.S. 166, 188-197 (1974) (Powell, J., con
curring). 

In its constitutional dimension, standing 
Imports justiciabillty; whether the plaintiff 
has made out a "case or controversy" be
tween himself and the defendant within the 
meaning of Art. III. This is the threshold 
question in every federal case, determining 
the power of the court to entertain the sutt. 
As an aspect of Justic1ab111ty, the standing 
question is whether the plaintiff has "alleged 
such a personal stake tn the outcome of the 
controversy" as to warrant hts Invocation o! 
federal-court Jurlsd1ct1on and to Justify 
exercise ot the courts' remedial powers on 
his behalf. Baker v. Carr, 369 U.S. 186, 204 
( 1962). Tbe Art. III judicial power exists 
only to redress or otherwise to protect 
against injury to the complaining party, 
even though the court's judgment may bene
fit others collaterally. [First emphasis sup
plied; second emphasis in orlglnal.J 

The Court also said (422 U.S. at 499) 
that "even when the plaintiff has alleged 
injury sufficient to meet the 'case or con
troversy' requirement, this Court has held 
that the plaintiff generally must assert 
his own legal rights and interests, and 
cannot rest his claim to relief on the 
legal rights or interests of third parties." 

This decision makes it plain that the 
Court is fully aware of the fundamental 
importance of the "case or controversy•• 
requirement of article m, and that it re
gards this constitutional limitation on 
judicial power as "the threshold ques
tion in every Federal case." The Con
gress should be as careful as the courts 
to see that remedies provided are within 
the role that our courts can properly 
play in our constitutional system. 

This does not mean that there cannot 
be representative suits, where there is a 
clear relationship between the represent
ative and the person he represents. A 
trustee can represent his beneficiary, a 
guardian can represent his ward, and a 
parent may appear as the next friend of 
his child. In each such ca"Se, though, 
there is a clear and directly adverse claim 
of injury and the burden is on the plain
tiff to produce the facts which will prove 
the injury and the amount of the dam
ages, by a preponderance of the evidence. 

Nor does this mean that there cannot 
be class actions. even, sometimes, with 
rather large classes, where there is some 
sort of coherence between the members 
of a reasonably circumscribed and de
fined class. For example, a suit may be 
brought on behalf of all the shareholders 
in a corporation. A suit might, in some 
circumstances, be brought on behalf of 
the members of a church, or the students 
in a school. In such cases, there is a clear 
relationship between the members of the 
class, and the class is finite and readily 
determinable. Moreover, in many class 
suits, if not most, the object is to seek an 
injunction. If an injunction is obtained 
by some plaintiffs, this will inure to the 

benefit of all persons similarly situated, 
since a decision in favor of some plain
tiffs would operate on behalf of all, under 
ordinary principles of stare decisis. In 
such cases, there is no "recovery" by the 
plaintiff. The fact of injury to any in
dividual plaintiff, or the amount of that 
injury, is irrelevant, as long as some 
of the plaintiffs before the Court show 
the requisite grounds for injunctive relief. 
It is suits of this kind in which expansive 
notions of the scope of a proper class 
have taken root. 

When there is a claim for money dam
ages, however, the situation is entirely 
different. The purpose of having a cla-ss 
is for the convenience of the court, to 
avoid multiplicity of litigation, and need
less repetition of the same issue. But this 
does not negate the constitutional re
quirement that there must be a case or 
controversy with respect to all members 
of the class, who must in some way-for 
example, through actual notice, or ap
pearance in court-be before the court. 
Similarly, it does not mean that there 
is a case or controversy with respect to 
any member of the supposed class whose 
actual identity is completely vague and 
uncertain, and who does not provide 
proof that he has been injured, and proof 
of the damages he has sustained from 
such injury. Surely the fact that some 
members of the class may be properly 
before the court does not mean that 
there is a case or controversy with re
spect to other members of the class. The 
fact that there is a case or controversy 
with respect to a named or identified 
plaintiff, does not give the court Jw·is
diction to decide other and hypothetical 
or abstract questions. Thus, a plaintiff 
that is properly before the court could 
not say: "And, by the way, we would like 
to have you declare this other, unrelated, 
statute unconstitutional." Cf. Muskrat v. 
United States. 219 U.S. 346 (1911>. Simi
larly, the fact that proof is provided by 
some members of the class who are be
fore the court does not necessarily mean 
that there is a case or controversy with 
respect to other members of the class who 
make no proof at all, either of actual 
injury, or of damages. The fact that 
others may seek to provide some sort of 
proof on their behalf does not mean that 
there is an actual controversy on such 
matters before the court. Under article 
m, the court has no constitutional 
power to decide such collateral ques
tions, on behalf of parties not before the 
court, and making no claims, and the 
congress should not seek to assign such 
powers to the courts under our constitu
tional system. 
B. THE PROVISIONS OF SECTION 4 (Cl ( 1 l VIOLATE 

THE GUARANTEE OF THE FIFTH AMENDMENT 

AGAINST TAKING PROPERTY WITHOUT DUE 

PROCESS OF LAW 

A substantial constitutional argument 
can also be made against the provisions 
of title IV on the ground that they pro
vide for taking the defendant's property 
without due process of law, insofar as 
they authorize the award of damages on 
behalf of some members of the class, 
without proof of injury, and without 
proof of the actual extent of damage sus
tained by those members of the class. 
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Congress cannot constitutionally pro

vide that the property of A shall be taken 
from him and given to B, without com
plying with the requirements of due 
process. As the Supreme Court said in 
Warth v. Seldin (422 U.S. at 499): 

The Art. m Judicial power exists only to 
redress or otherwise to protect against in
jury to the complalnlng party ... 

There should be no recovery on behalf 
of a plaintiff who has provided no proof 
of injury or damages. Recovery in such 
a case is a clear violation of due process. 
See also the recent decision of the su
preme Court in Eisen v. Carlisle & Jac
quelin, 417 U.S. 156 (1974). 

This is especially true when it is known 
in advance that a substantial part of the 
recovery will not, in fact, go even to the 
members of the class. That this is the 
intended effect of title IV is evident from 
the provision of section 4C(c) (2) which 
provides that-

The court shall distribute ••. any mone
tary relief awarded to the State either 1n 
accordance with State law or as the c:tistr1ct 
court may in 1ts discretion authorize. 

The purpose of this provision is to leg
islate that any unused portion of the 
fund-that is, any "monetary relief" in 
excess of that actually proven by a 
known and existing plaintu!-should be 
used to benefit others, in some way, even 
though many of the others will not be 
members of the same class on whose 
behalf the suit was brought. Thus, 1n 
the Tetracycline litigation, unused 
funds-obtained in a settlement-were, 
in effect, distributed cy pres to hospitals 
and other charities. And in Eisen v. Car
lisle & Jacquelin, 479 F. 2d 1005, it was 
proposed that the unclaimed funds re
lating to past odd lot traders should be 
used to reduce costs for future odd lot 
traders, many of whom would not be 
members of the original class. 

It is said that the defendant has done 
wrong, and he should be made to dis,. 
gorge. But, consistently with due proc
ess, damages cannot be awarded in 
vacuo. A person can be mulcted for 
wrongdoing only pursuant to a criminal 
statute imposing a fine, or pursuant to a 
statute imposing a civil penalty or for
feiture, subject to proper requirements 
and standards of proof. This is not the 
purport of title IV. And it would not 
satisfy some of the proponents of title 
IV, since it would not provide a fund for 
distribution, or tor the payment of attor
neys' fees. 

The contention is made that the allo
cation of the funds to charity, or to other 
groups, is simply an example of escheat; 
and the case of Mullane v. Central Han
over Trust Co., 339 U.S. 306 (1950) is 
pointed to. But the Mullane case is dis
tinguishable. In the first place, the case 
required service of process, where the 
claimants could be identified. Moreover, 
the case involved specific amounts held 
by a bank in a company trust fund. 
There was no contention that the bank 
did not hold the money for the benefi
ciaries. There was no issue either as to 
liability, or as t{) the amount of thelia
bility. The money was held by the bank 
without any claim to keep it. The issue 
in the case was the protection of the 

bank against future claims by benefi
ciaries, and it was held that the bank 
would not be protected unless there was 
actual notice to all beneficiaries who 
could be identified. 

Thus, the decision in the Mullane case 
with respect to notice by publication re
lated to the defendant bank only with 
respect to its protection against a fur
ther suit by a beneficiary. The persons to 
be protected there were the persons who 
made the payments to the common trust 
fund. Thus, the defendant bank was not 
deprived of anything without proof of 
its liability; and the beneficiaries were 
not deprived of their rights without ac
tual notice when that would be given. 

I am quoting from a memorandum, as 
I stated in the beginning, of Erwin N. 
Griswold, former dean of the Harvard 
Law School and former Solicitor General 
of the United States. That is what he 
says about this bill: 
C. THE PROVISIONS OF TITLE IV VIOLATE THE PRO• 

HIBITION IN THE FIFTH AMENDMENT AGAINST 
THE TAKING OF PRIVATE PROPERTY FOR PUBLIC 
USE WXTHOUT JUST COMPENSATION 
It is plain that title IV provides no 

compensation to the defendant for the 
property taken from him. In the ordinary 
case, under title IV, of course, the prop
erty is taken from the defendant for the 
benefit of an indefinite class, a large part 
of which will, in fact, never be specified. 
Insofar as the property is taken for the 
benefit of this class, and the property is 
taken without proof of actual damage, or 
the amount of damage, it is in fact a tak
ing of private property for private use, 
and this is an a fortiori case within either 
the due process clause or the just com
pensation clause of the fifth amendment. 

Insofar as the property taken is ap
plied cy pres for some public use or bene
fit, it can well be contended that this is a 
violation of the just compensation clause. 
It is a taking of the property of the de
fendant, not for any identified plaintiff, 
on proof of his injury and damages, but, 
in effect, for public use and benefit. The 
fifth amendment provides that private 
property shall not be taken for public 
use without just compensation. Since 
private property ]s taken under title IV 
without compensation and proof that 
any identified person has been injured, a 
serious question can be raised under the 
just compensation provision of the fifth 
amendment. 

CONCLUSION 

For the reasons indicated, a strong 
case can be made that the provisions of 
title IV violate the Federal Constitution: 
First, with respect to the "case or con
troversy" requirement of article m; sec
ond, with respect to the due process 
clause of the fifth amendment; and 
third, with respect to the just compensa
tion clause of the fifth amendment. These 
constitutional r easons against the enact
ment of title IV should be given full con
sideration, in addition to the practical 
arguments which have been advanced by 
other witnesses before the committee. 

Now, Mr. P resident, Mr. Richard A. 
Posner , from the University of Chicago 
Law School, wrote a letter to the chair
man of the subcommittee, Mr. PHILIP A. 
HART, dated Ma rch 3, 1976. I feel that the 

Senate should have the benefit of this 
letter. It reads as follows: 

THE UNIVERSITY OF CHICAGO, 
THE LAW SCHOOL, 

Ch1.cago, Ill., March 3, 1976. 
Senator PHn..IP A. HART, 
Chairman, Senate Subcommittee on Antitrust 

ana Monopoly, Washington, D.O. 
DEAR SENATOR HART: I am writing to ex

press my views on S. 1284 which 1s pending 
before your subcommittee. I request that the 
statement which follows be made a part of 
the record of your subcommittee's delibera
tions on this bfil: 

My name is Richard A. Posner. I am a pro
fessor of law at the University of Chicago 
Law School and I have taught and written 
extensively in the field of antitrust law. 

I belleve that the enactment of s. 1284, 
which would allow state attorneys general to 
bring suits under Section 1 of the Sherman 
Act to recover damages for injury to resi
dents of their states, would be a serious mis
take. It is important to provide effective dam
age remedies for violations of the antitrust 
laws; and where the injury in!licted by such 
a violation is widely diffused, no individual 
may have a substantial incentive to bring 
a damage action, even though the aggregate 
injury imposed by the violation may be very 
great. Because antitrust violations frequently 
do impose such diffuse injuries, procedural 
innovation is necessary if there is to be ef
fective redress of antitrust violations. I am 
persuaded, however, that the most effective 
innovation ls the modern consumer class ac
tion, which permits the aggregation of many 
small claims. That 1s not to say that the 
class action is free from opportunities for 
abuse on the one hand, and inadequacies 
and insufllclencies on the other; but it seems 
to me the best of the available procedures. 
S. 1284 would be among the worst: 

1. State attorneys general might file 
groundless antitrust suits designed for pur
poses of political self-aggrandizement. We 
must be realistic and recogniZe that attor
neys general are politicians who have been 
known to use their office to advance a po
litical career. The temptation to file a multi
million-dollar suit for publicity purposes 
would in some cases, I fear, prove overwhelm
ing. It is a salutary ll.mitation on the powers 
of the attorney general of the United States 
that he is not empowered to bring money 
actions under the antitrust laws (other than 
for actual damages to the United States !n 
its proprietary capacity). I fear, in short, 
that S. 1284 would turn the antitrust laws 
into a political football. 

2. Calculating the damage to a state's resi
dents from an antitrust violation would be 
fraught with uncertainty. It is diftlcult 
enough to estimate the injuries suffered by a 
class of individuals or firms doing business 
with the antitrust violator. To trace out the 
possible economic ramifications of the viola
tion throughout a state's economy-which is 
what would be necessary in order to measure 
the injury to the state's residents--would 
strain the capacit ies of the economic science 
and the judicial process, and would violate 
the traditional llmitation of damages to 
those that are foreseeable. 

3. The piecemeal creation of antit rust rem
edies is a great mistake. Congress has recent
ly increased the public penalties for antitrust 
violations but has not, to my knowledge, at
tempte~ to evaluate the effects of that change 
in law. Nor have I se-en evidence that Con
gress has carefully considered the effect on 
compliance with the antitrust laws of alter
native remedies such as the consumer class 
action. Your subcommittee has not, to my 
knowledge at least. considered how s. 1284 
would fit in as part of a cohesive, general sys
tem of public and private penalties. In these 
circumstances its enactment would be pre
mature even if, considered alone, it did not 
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ha.ve the two disabling disadvantages that I 
have identified. 

In sum, I urge you not to report favorably 
on s. 1284. I may add that 1n offering these 
views I am speaking as an individual and not 
as the representative of any group or interest. 

Sincerely, 
RICHARD A. _F{)SNER. 

Now, Mr. President, I wowd like to 
bring to the attention of the Senate a 
letter that was written to Honorable 
RoMAN L. HRUSKA, U.S. Senator f!om 
Nebraska and a member of the Judiclal'Y 
Committ~e. in fact, the ranking minority 
member, from Allen P. S.tults, chairman 
of the board and former president of the 
Bankers Association. He is chairman o_f 
the board of the American National Bam: 
and Trust Co. of Chicago. 

AMERICAN NATIONAL BANK & 
TRUST Co. OF CHICAGO, 

Chicago, Ill., February 12~ 1976. 
Hon. RoMAN L. Ha.usKA, 
U.S. Senate, 
Washington~ D.C. 

DEAR SENATOR HRUSKA: I understand that 
the Congress will shortly vote on proposed 
legislation which would authorize the At
torneys General of the States to bring anti
trust treble damage actions in the Federal 
courts on behalf of all or large groups of 
residents of a State cla1mlng damages from 
violations of the antitrust laws. 

In this connection, I wish to stress the im
portance for the national economy of a. 
careful assessment as to how potentially 
huge contingent liabilities, particularly of 
smaller firms named as co-conspirators in 
such antitrust actions, may affect their ac
cess to financing and capital markets. 

I understand that antitrust class actions 
in the past have asserted multi-million dol
lar claims for which all named co-conspira
tors are jointly and severally liable, includ
ing one recorded case in California claiming 
$750 million in joint a.nd several liabilities 
against 2,000 real estate brokers. 

In view of SEC disclosure requirements in 
the financial statements of public corpora
tions which incur material contingent 11-
ab111ties in pending antitrust litigation, it 
Is my considered opinion that such aatl
trust actions may have a substantial adverse 
impact on the financing opportunities par
ticularly of smaller firms named in such 
actions. 

This is so because banks and other fi
nancial institutions will necessarily take 
such substantial contingent liabilities into 
account in their lending decisions. 

.ALLEN P. STULTS, 
Chairman of the Board. 

(Former President, The American Bankers 
Association). 

Now, Mr. President, some people wish 
to point to this antitrust bill as an anti
big-business bill. Well, I guess it makes 
no difference whether you call it an 
anti-big-business bill or what kind of 
bill it is called. We have to go to the 
heart of it and see what it does. 

Here is a letter from a very prominent 
man, chairman of the board of a .. big 
bank in Chicago, which says that ac
tions of this kind will have a substantial 
adverse impact on the financing oppor
tunities of small firms." 

So this is not a bill that is an anti
big-business bill necessarily. al~h?ugh to 
some extent it may be because It IS anti
any-kind of business, it is anticonsumer, 
it is antipubllc. This bill is not in the best 
interest of the consumer; it is not in 
the best int~rests of the public, and it is 

certainly not ln the best interest of small 
business. 

Mr President on March 12, 1976, 
Wards. Bowma~. Jr., Ford Foundation 
professor of law and economics of the 
Yale Law School, wrote Senator HART, 
the chairman of the subcommittee, a let
ter which I feel should be brought to the 
attention of the Senate. It says: 

YALE LAw SCHOOL, 
New Haven, Conn., March 12, 1976. 

Re: Title IV, s. 1284 (Parens Patriae). 
Senator PHILIP A. HAltT, 
Chainnan, Senate Subcommittee on Anti

trust and Monopoly, Bussell Senate 
Office Building, Washington, D.C. 

DEAR SENATOR HART: As an economist who 
has spent most of his adult life working with 
lawyers on problems of competition and 
monopoly, I write to express my gravest ap
prehensions about the enactment of S. 1284. 

I have long shared the consumer interest 
concern which S. 1284 purports to support. 
But alloWing state attorneys general to bring 
suits under the Sherman Act to recover dam
ages for their state residents would create 
more problems than would or could be re
solved. Important as it is to deter collusive 
activity among competitors when total in
jury is substantial but injury to individual 
consumers is minimal, I am confident that 
alternative means of deterrence are far bet
ter means of enforcement. Included are high 
fines, better case priority for prosecutions by 
the Antitrust Division, state antitrust laws 
and their more stringent en:!orceznent, and 
private class actions. As to the latt-er, the 
proposed legislation seems to be attempt
ing to undo the effects or recent federal court 
decisions without at all clarifying what 
would or should make these cases go the 
other way were state attorneys general to 
represent a class. 

Furthermore, I must emphasize what, for 
me, is an even more basic problem-increas
ing deterrence for antitrust violations which 
are inconsistent with efficient use of re
sources to the benefit of consumers. In recent 
years much antitrust activity has centered 
on protection of competitors rather than 
protecting the competitive process. Thus, 
both public and private actions under the 
Sherman Act, and particularly its Section 1, 
have had the effect of making illegal actions 
which lead to efficiency and lower costs, 
making for consumer benefit rather than 
consumer harm. As I read S. 1284, and the 
arguments in support of it, there seems to 
me to be a presumption that all antitrust 
actions that state attorneys general might 
bring would be reasonably exact fa.csimilles 
of horizontal price flxing agreements or di
vision of fields agreements which would 
clearly be adverse to the interest of con
sumers. 

I see nothing in S. 1284, however, which 
would limit state action to such obvious con
sumer cases. As my 1973 book, Patents ana 
Antitrust Law, a Legal and Economic Ap
praisal, analyzes in detail, all violations of 
antitrust law under current standards are 
not consumer benefiting. And your S. 1284 
ignores or seriously underplays the deficien
cies in existing antitrust law. To be specific, 
I see nothing which would prevent state 
attorneys general from bringing actions based 
on such antitrust precedent as Schwinn, 
Von's Grocery, Topco, or Brown Shoe. And I 
must restress, as I, and others, including the 
Solicitor General of the United States 2 have 
long contended, such cases are undeserving 
of antitrust support, much less treble dam
ages from either private action or class suits 
brought on behalf of state attorneys general. 

!! see, for example. Crisis i-n Antitrust, by 
Robert H. Bork and Ward S. Bowman, Jr., 
Fortune Magazine, December 1963. 

My conclusion, therefore, supports the po
sition taken by Professor Rlchard Posner of 
the University of Chicago 1n his letter to you 
dated March 3, 1976. All of his valld argu
ments apply to such obviously consumer 
harming activity as collusive price fixing 
agreements. That S. 1284 is not limited to 
such arrangements makes it worse not better. 

Sincerely, 
WARDS. BOWMAN, Jr., 

Ford Foundation Professor of Law an.:J 
Economics. 

Mr. President, that letter from Mr. 
Bowman at the Yale Law School 1n New 
Haven, Conn., I think clearly sets out 
his position. He feels this bill is not in 
the best interests of the people of this 
country. 

Mr. President, on March 17, 1976, the 
President of the United States, the Hon
orable Gerald R. Ford, wrote to the mi
nority leader in the House of Repre
sentatives, the Honorable JoHN J. 
RHODES, and this letter contains views 
which I feel should be brought to the 
atte...11tion of the Senate. It says: 

THE WHITE HousE, 
Washington, March 17~ 1976. 

Hon. JOHN J. RHODES, 
Minority Leader, 
H01LSe of Bepresentath:es, 
Washington, D.C. . 

DEAR JoHN: As I outlined to you on Tues
day, March 16, I support vigorous antitrust 
enforcement, but I have serious reservations 
concerning the parens patriae concept set 
forth in the present version of H.R. 8532. 

I question whether federal legislation is 
desirable which authorizes a state attorney 
general to sue on behalf of the state's citi
zens to recover treble damages that result 
from violations of the federal antitrust laws. 
The states have the abillty to amend their 
own antitrust laws to authorize parens pa
triae suits In their own courts. It a state 
legislature, acting for its own citizens, is not 
convinced the parens patriae concept is 
sound policy, the Admlnistratlon questions 
whether the Congress should bypass the 
state legislatures and provide state attorneys 
general with access to the federal courts to 
enforce it. 

In addition to my reservations about the 
principle of parens patriae, I am concerned 
about some specific provisions of the legis
lation developed by the House Judiciary 
Committee. 

The present bill is too broad in its reach 
and should be narrowed to price fixing vio
lations. This would concentrate the enforce
ment on the most important antitrust 
violations. 

In addition, the Administration Is op
posed to mandatory treble damage awards in 
parens patriae suits, preferring instead a 
provision which would limit awards only to 
the damages that actually result from the 
violation. The view that federal penalties 
were inadequate, which has been used to 
justify mandatory treble damages in the 
past, is no longer justifiable given the sub
stantial increases in these penalties in re
cent years. 

The Administration opposes extension of 
the statistical aggregation of damages, be
yond parens patriae legislation, to private 
class action suits because this is outside of 
the appropriate reach of this legislation. 

Finally, the Administration prefers dis
cretionary rather than mandatory award of 
attorney's fees, leaving such awards to the 
discretion of the courts. 

During the last two years, the Administra
tion has sought to impr<>ve federal enforce
ment efforts in the antitrust area and the 
resources devoted to antitrust enforcement 
have increased substantially. In December 
1974, I signed the Antitrust Penalties and 
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Procedures Act which increased maximum 
penalties from $50,000 to $1 million for cor
porations and $100,000 for individuals. As I 
indicated above, I support vigorous antitrust 
enforcement, but I do not believe H.R. 8532 
is a responsible way to enforce federal anti
trust laws. 

Sincerely, 
GERALD R. FORD. 

Mr. President, here is a letter from 
the President of the United States in 
which he states clearly in his own words 
that he supports vigorous antitrust en
forcement, but he does not believe that 
H.R. 8532 is a responsible way to enact 
Federal antitrust laws. 

Mr. President, I hope the Members of 
the Senate will take his views into con
sideration when this bill comes to a vote 
in the Senate. 

Mr. President, without encouraging 
any mail on this subject, any wires to 
be sent, or any communications, the peo
ple of my State-and I think the people 
of my State are typical of the other 
States of the Nation-have shown their 
opposition and their resentment to this 
dangerous piece of legislation by the 
many communications I have received. 

I am going to quote from a few of these 
communications, because it would take 
all day long to read the many objections 
I have received from my constituents on 
this topic. 

Here is a letter from Greenville, S.C., 
that says: 

I strongly urge you to oppose bill S. 1284 
now being considered by the Senate Judiciary 
Committee. 

It is signed Wade H. Stephens, Jr., 414 
Mciver Street, GreenVille, S.C. 

Here is a letter from Gerald J. Dix, a 
senior vice president of the National 
Bank of South Carolina, Sumter, S.C.: 

DEAR SENATOR THURMOND: The referenced 
Senate Bill appears to be designed to create 
more law business for attorneys. It would 
most certainly create more harassment of 
business even without identification of ag
grieved indivldual(s). It also appears to hand 
to state Attorney Generals unnecessary and 
quite broad powers to bring class action suit 
against "alleged violators" of federal anti
trust laws on behalf of residents of their 
states with possible treble damages. 

As a practical matter, this legislation will 
necessarily increase the cost to business and 
any similar legislation would do likewise. It 
simply follows that costs for all consumers 
will increase. 

Senator, I strongly urge you to do every
thing to expose such impractical legislation 
that cannot on the long term serve our na
tion well. I assume you do oppose this legis
lation. May your opposition be successful as 
it surely must be. 

May I hear from you on this? 
Most respectfully, 

GERALD J. Drx, 
Senior Vice President. 

Next, Mr. President, I have a letter 
from Thomas & Howard Co., Columbia, 
S.C. 

DEAR SENATOR THURMOND: I WOuld Sincere
ly request that you oppose the Hart-Scott 
Antitrust Improvements Act, S.1284. 

This bill will cause additional hazards and 
difficulties with which businessmen will have 
a difficult time complying. Should this b111 
be passed, prices will have to go up so that 
businesses can pay the damages. 

With kindest regards, I am 
Very truly yours, 

HOWARD TU.mERLAF...E. 

Mr. President, Howard Timberlake is 
the president of Thomas & Howard Co. 

Mr. President, here is a businessman. 
He says that if this bill passes, prices will 
go up so that businesses can pay the 
damages. 

Mr. President, who is losing here? They 
are speaking about hitting big business. 
They are not hitting big business prob
ably as much as little business. But there 
is one thing for sure: they are going to 
hit the consumer and they are going to 
hit him right in the middle of his fore
head. This is an anticonsumer bill, and 
I want the people of this country to know 
that. It is being labeled an anti-big-bus
iness bill. This is an anticonsumer bill. 
All of the letters and communications I 
have received from people in little busi
nes, consumers and others, see it so. 

Mr. President, I have a letter from 
Steel Heddle, Greenville, S.C. It 1·eads: 

We understand that on April 6 the above 
bill will come before your committee and 
we urge you to oppose this bill in the best 
interest of overall business and the coun
try as a whole. As we see it, the only parties 
that are going to benefit from the passage 
of such a bill would be-

Who? Consumers? No. Little business? 
No. Who does he say will benefit from 
it? The lawYers, the lawYers who will 
be delegated the power to bring suits in 
the thousands, in the hundreds of thou
sands and in the millions of dollars and 
will impose expenses on businesses which 
will have to be passed on to the con
sumers. 

Then he goes on to say those who 
benefit will be: 
lawyers, with business and individual con
sumers su1fering in the long run. We cer
tainly hope you will concur with us. 

Sincerely, 
B. BOWEN, 

Executive Vice President. 

Mr. President, I have a letter from 
the First National Bank of Holly Hill, 
S.C.: 

DEAR SENATOR THURMOND: You have be
fore your committee the Hart-Scott Anti
trust Act. 

I am certain you are aware of the many 
dangers in a. bill including such provisions 
as this act. 

If you can help in keeping this act from 
becoming law, it will be appreciated. 

Wtih kind personal regards, I am 
Sincerely yours, 

H. D. FOLK, 
Chairman of the Board. 

Mr. President, I have a wire from a 
gentleman in Greenwood, S.C.: 

GREENWOOD, S.C. 
S. 1284 is another giant step toward turn

ing the DOJ into a complete anarchy, and 
favors "private interest" law firms. Another 
Boondoggle to harass private enterprise and 
will have reverse effect on economic goals 
it's designed to achieve. Kill it quick. 

LARRY THOMPSON. 

Mr. President, I have another wire, one 
from Lancaster, S.C.: 

Urge your opposition to S. 1284. It is an
other step toward complete government 
takeover of business. 

R. H. COLLINS. 

Mr. President, I am sure that the Sen
ators who are listening today will under
stand that these communications are 
from all strata of life, all types of busi-

nesses. Most are small businessmen. They 
are deeply concerned that it is just an
other step to let the Government take 
over and assume more power, more Fed
eral power. Federal power is entirely too 
strong now. The :flow of power ought to 
be reversed. It ought to be turned back to 
the States and back to the people. In
stead, with the passage of this type of 
legislation, more and more power will be 
brought to Washington. In the end, it 
brings tyranny to the people. 

This gentleman, Mr. Collins, is afraid 
that this type of bill will lead to Govern
ment takeover of business, and he may 
be right. 

Mr. President, I have a letter from a 
gentleman in Anderson, S.C., by the 
name of Cordes G. Seabrook, Jr. 

DEAR SENATOR: I would like to express my 
opposition to SR-1284. I feel confident you 
are against this bad legislation, and I hope 
you and those who think like you will keep 
this from becoming law. 

Sincerely, 
CORDES. 

I have a wire here from Columbia, S.C., 
which reads: 

We earnestly solicit our opposition to 
omnibus antitrust bill S. 1284. Southeastern 
Safety Supplies, John G. Farmer, Columbia, 
South Carolina. 

I have a letter here from Sumter, S.C.: 
DEAR MR. THURMOND: I hope you Wlll 

oppose the antitrust improvements act S. 
1284. The passage of such an act would not 
at all improve business competition. In fact 
it would discourage business growth. 

Thank you in advance for opposing bill 
s. 1284. 

Mr. President, here we are, all con
sidering how we can get people back to 
work, how we can provide more employ
ment, how we can provide more jobs, 
and yet we have a letter from a busi
nessman, a businessman who gives em
ployment to people, a man who provides 
for people, a man who enables the head 
of a family to feed his family, and here 
is what he says: 

The passage of such an act would not at 
all improve business competition. In fact, 
it would discourage business growth. 

How are we going to increase employ
ment if we do not have business growth, 
if we do not expand the economy and 
provide more jobs, unless we let the Gov
ernment do it? That is what some people 
want to do today. They want the Gov
ernment to assume responsibility in 
every facet of p·eople's lives, and to in
ject the Federal Government into every 
phase of activity. 

In my opinion, private enterprise will 
provide most of the jobs for our people 
if we will unshackle private enterprise 
and quit loading it down with more and 
more regulations and harassing it, as is 
now being done, by so many agencies of 
this Government under the acts created 
by this body. 

Now, Mr. President, I have a letter 
here from Clinton Mills: 

DEAR SENATOR THURMOND: I am calling to 
your attention S. 1284. 

This bill will only seriously shackle further 
every business in this country with unneces
sary involvement of government in private 
industry. 
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Business may ln some cases, need gov

ernment investigation. but most American 
business needs to be let alone. 

Everyone wants to have a better coun
try, and most business is trying harder than 
anyone to make it better. Business is getting 
fed up with overregulation and unnecessary 
government interference. 

That is exactly what we have in this 
bill. This gentleman has put his finger 
on it. He says business is getting fed up 
with overregulation and unnecessary 
Government interference. 

He adds: 
I hope you will ask for detailed explana

tion of every facet of this bill. Hopefully 
you will move to kill it. 

Mr. President, I have a letter here from 
Terry Construction Co., Greenville, S.C.: 

DEAR SENATOR TH't7all.toND: Would you 
please use your influence to defeat Anti-Trust 
Blll 81284 which I understand is now on 
your Committee's Agenda. In my opinion this 
is another "back door" attempt to break up 
our free enterprise system in America. 

Some of the 11ls of this proposed legislation 
are as follows: 

1. Give the Department of Justice power to 
subpoena innocent individuals for interroga
tion under oath, without direct court super
vision or formal complaint. 

Mr. President, that is what this bill 
does. It gives some little lawyer here in 
the Justice Department the power to sub
pena anybody he wants to in this coun
try and bring him into Washington, or 
he can go down to his business and talk 
to him there, and swear him. 

He can put him under oath, and if he 
puts him under oath and if he makes a 
misstatement or a mistake-he may not 
have a la-wyer there, and may not have 
all his records--if he makes a mistake, 
then that lawyer will be ready to prose
cute him for perjury. 

Mr. President, we have never had any
thing like this in this country before. 
Ordinarily, if a man is charged with a 
violation of law, he goes into a court of 
justice and is tried under a criminal 
proceeding. If he has to go to court on 
a civil ca-se, he knows what the contro
versy is about before he goes to court, 
and there he can answer. Under this bill 
he is put under oath and asked anything 
concerning his business. This is purely 
a :fishing expedition type of bill, to try 
to find something against business that 
some little lawYer or bureaucrat may not 
like. It is purely harassment of the in
dividual and harassment of business. 

His next point: 
Give State Attorney Generals power to 

sue alleged violators and collect triple dam
ages without provJng individual claims. 

Mr. President, that is what this bill 
does. It gives the State attorney general 
or anybody in his office, or any attorney 
he chooses ~nywhere in his State-you 
can just see these defense lawYers now, 
looking out to get tt> bring these suits. It 
would give them the right to sue for al
leged violations; and injury need not be 
proved. Just so there is a violation on the 
part of an individual or company, the 
business ean be sued and treble damages 
can be collected. And who does it go to? 
Well, there is nobody injured, so it would 
not go to the injured. Then the judge 
would determine whether to gi re it to 

~ome charitable institution, or some
thing like that. 

It is purely a way of taking money 
away from one private company and giv
ing it over to some charitable organiza
tion or some other organization, and 
there is no provision in the Constitution 
of the United States to allow that. 

His next point: 
Give private Attorneys power to bring 

anti-trust class actions for triple damages 
without proving individual claims. 

That is what it does. They do not have 
to prove the claims; all they have to 
prove is that there is a violation on the 
part of the defendant, and they can get 
damages, and not only damages but 
triple damages. 

This gentleman says: 
We do not need any more power 1n the 

hands of the Department of Justice and 
neither do we need to encourage public 
interest law firms. 

The letter is signed John R. Terry, Jr. 
Mr. President, I have a letter here 

from the Greater Rock Hill Chamber of 
Commerce, Rock Hill, S.C.: 

DEAR SENATOR Tlro&MOND: We ru·e opposed 
to S. 1284, because the charge of anti com
petitive business behavior given as the basis 
for this legislation is not true. 

The burden of proving tbe charge is on 
the proponents of this legislation. We don't 
believe they have done this. It appears that 
they are attempting to make their case by 
naked assertion without reliable evidence. 

In our judgement, added power in the 
Department of Justice 1s unnecessary. Needed 
information may be obtained under existing 
Civil Investigative Demand authority and 
under court supervision by grand jury or 
during actual litigation. 

The Department of Justice does not stand 
in the same position as other agencies which 
may need compulsory powers for regulatory 
functions like rate ·making. Added powers 
would allow tbe Department of Justice to 
prosecute corporations criminally without 
going through protective grand jury process. 
This 1s especially signiftcant in light of recent 
amendments raising Sherman Act violations 
from misdemeanor to felony level. 

We hope you will oppose S. 1284 and ac
tively work for its defeat. 

Signed Clint R. Carpenter, Jr., CCE. 
Mr. President, I have a telegram here 

from Sumter, S.C.: 
Urge your strong opposition to S. 1284. 

H. G. MARTIN, Jr., 
President, First Federal Sat'ings & Loan 

Co., North 11-Iain St., Sumter, S.C. 

I have a letter here from Robert P. 
Sth·m, Greenville, S.C.: 

Although I am not familiar with all of its 
provisions, the so-called "Antitrust Improve
ments Act" (S. 1284) now before the Senate 
Judiciary Committee would appear to be an
other attempt to folster legislation not in the 
best interest of the country and its economy 
as a. whole, and particularly the business 
community. If the limited information I 
have is correct, the blll would enhance the 
ability of ceTtain government agencies, en
couraged and supported by anti-business spe
cial interest groups, to harass corporations 
of their choice and thereby Impede continued 
recovery of the economy. Moreover, it would 
seem that the bill may well raise certain 
constitutional issues of due process. 

Unless my information is completely er
roneous, I would 1.uge your opposition to 
S. 1284 and your insistence that each of its 
provisions be fully debated before the Com-

mlttee and appropriate disclosure thereof be 
made public through the national media. 

Signed Robert P. Stirm. 
Mr. President, I have a letter from 

Greenville, S.C.: 
Subject: Omnibus Antitrust Bill (S. 11284) 

MY DEAR SENATOR: Would appreciate any
thing you can do in your power toward de
feating S. 1284). 

Signed J. M. Clary. He is with the 
Britt-Clary Co., food brokers. 

Mr. President, I have a wire here from 
Laurens, S.C.: 

We urge you to oppose anti-trust bill 
s. 1284. 

MORRIS J. CRUMP, 
Southern States Lumber Co., Inc., Box 

265, Laurens, S.C. 

I have a letter here from Columbia, 
S.C.: 

DEAR SENATOR THURMOND: In the near fu
ture you and the Judiciary Committee will 
be making a decision on the bill known as 
the "Antitrust Improvements Act". The bill 
I am referring to is S. 1284. 

The information I have read concerning 
this legislation could not only do permanent 
damage to our private enterprise system but 
would create an expense to business the ulti
mate consumer would end up paying. It is 
my opinion we have more than enough laws 
and regulatory agencies governing industries. 

As for those persons and organizations who 
:feel that the business world is the enemy of 
our society, let them also pause and consider 
where they would be without businesses. 

I sollcit your support by voting against S. 
1284. Thank you. 

Signed W. N. Carroll, T1·easurer, Dre
her Packing Co., Columbia, S.C. 

Mr. President, I have a wire here from 
Fort "1vlill, S.C., just south of the North 
Carolina line. 

I am advised that H.R. 8532 and S. 1284 
antitrust bills may be up for votes ln a few 
days. I am not opposed to vigorous enforce
ment of our present laws against anticom
petitive restraints of trade, but I a.m opposed 
to this legislation. Rather than freeing the 
marketplace of counterproductive influences, 
these bills seek to add such influences, 
namely, among others, harrassment from 
every career promoting assistant U.S. attor
ney and assistant State attorney general 1n 
the country. This legislation simply opens 
the way for political blackmail. If your alm 
ls an efficient market wherein the best pro
duce the most at the least cost, this is not 
the way to get it. 

Signed Dan M. Byrd, Jr .• Spring Mill~, 
Inc., White street, Fort Mill, S.C. 

Mr. President, I have a letter here from 
Florence, S.C., the Home Furnishing Co. 
Res. 1284. 

DEAR SENATOR THURMOND: No one in their 
right mind would quarrel with any real im
provements in this bill. My concern 1s that 
some are trying to sell the bill as a cure for 
inflation, unemployment and other economic 
problems. 

I seriously question thls. 
It looks like more government l'egulations 

and harrassment and office expense because 
of "government enforcers; state attome\s 
general; and "public Interest" law firms"." 

Government Enforcers, FTC: Few Govern
ment agencies are more insatiable 1n their 
den1ands for confidential business informa
tion than the FTC. 

State Attorneys General: The bill is made 
to order for ambitious state attorneys gen
eral. 
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"Public Interest" Law Firms: Among those 

watching the bill with greatest anticipation 
are self-styled "public interest" law firms. 

As a member of the Judiciary Committee, 
I request that you study carefully what this 
bill will do and what the end results and 
effects will be. 

How can you stimulate business by limit
ing it's ability to grow and provide jobs? 

How can you increase the income tax col
lections if you reduce the volume of busi
ness and the number of people they employ? 

If we want to come out of this recession, 
we need to put a halt to new regulations on 
business. Allow them to catch their breath 
and move ahead in what is left of the Free 
En terprise System. 

Yours truly, 
J. MADISON RAINWATER. 

Mr. President, again, I repeat, although 
this is called an anti-big business bill, 
this bill will have greater effect on the 
little businesses of this country and the 
little people than it will anyone else. 

Here is a little businessman in my 
State, and here is a whole page that he 
wrote to me opposing this bill. He would 
not have taken the time to sit down, 
study this bill, and write me about it if 
he did not feel it was against the best 
interest of small business. 

The Members of this Senate pride 
themselves on being for small business. 
If the Members of this body are really 
for small business, now is the time for 
them to show their true colors and stand 
up and oppose this bill. 

Mr. Presiden~, I have a letter here 
from a man from Columbia, S.C., Bagnal 
Builders, and they are small business 
people. 

I cannot imagine the Senator from 
South Dakota taking the position he is 
taking, because he has the reputation of 
being for the little man. But here he is 
pushing through a bill that will help 
destroy the little man. 

I read the letter from Mr. Bagnal: 
DEAR SENATOR THuRMOND: As a member of 

the Judiciary Committee I hope you are not 
in favor of Senate Billl284. The man in bust
ness today is being regulated out of business. 
All new buiness regulations add more cost 
of doing business and the ultimate consumer 
has to pay for it. 

The small or large business cannot win a 
lawsuit today under any condition. It is time 
to stop all of the legislation that is being 
passed against private enterprise, after all 
this is the group that are paying the bulk of 
the taxes in this country today. Unless some
thing is done to stop it the incentive to 
make money will soon be gone, then who will 
pay the taxes? 

Your consideration with regard to Senate 
Bill 1284 will be appreciated. 

Sincerely yours, 
M. R. BAGNAL, Jr. 

Mr. President, I could talk on this bill 
all day and all night, and if necessary to 
do so in order to stop it, I would not hesi
tate. But I am going to close r:ow. Others 
wish to speak on this bill. 

I have tried, in the time available to 
me here today, to demonstrate that there 
are two sides to S. 1248. This bill is not a 
panacea to solve antitrust problems. 

It is a bill disguised in the cloak of con
sumer legislation, when in reality it is a 
lawyers' bonanza-more government by 
overregulation. Finally, it is a bill which 

will set back the economic recovery of 
this country. 

All I ask here today is that the Mem
bers of this body inform themselves very 
carefully on both sides of the issue upon 
which they must vote. 

Mr. BELLMON. Mr. President, I op
pose the passage of S. 1284. This bill has 
many flaws that make its substantive 
terms unwise or unconstitutional. In ad
dition to those defects, it also threatens 
to interfere with other more important 
values in our system of justice by need
lessly and recklessly contributing to the 
already critical problem of court conges
tion. 

It comes as no surprise to learn that 
our courts are in crisis. Each year the 
caseload cast upon overworked Federal 
judges increases significantly. Later, I 
will put into the RECORD some statistics 
showing how rapidly this court load 
has increased. Each year, the Chief 
Justice plaintively calls for restraint and 
circumspection by Congress in the crea
tion of whole new categories of cases to 
be dumped into the Federal com-ts. Each 
year, Congress nevertheless adds more 
and more burdens to the Federal courts. 
As a result, the Federal judiciary, which 
was designed to be the great bulwark of 
constitutional interpretation and imple
mentation, is being steadily transformed 
into an institution distracted by petty 
claims and overwhelmed by massive and 
incomprehensible economic confronta
tions. 

I will give the Senate some idea of the 
impact that the changes in the law have 
had on our legal system in the last 15 
years insofar as the Federal district court 
system is concerned. 

Since 1960, the number of civil cases 
in Federal district court has increased 
more than 10::> percent, to a total of more 
than 117,000 cases in 1975 alone. 

Let me repeat that: Dudng the years 
since 1960, the number of civil cases 
commenced in Federal district courts 
increased more than 100 percent, and 
in the year 1975 reached the level of 
117,320 cases. From 1960 to 1975, in the 
district court civil caseload, Federal 
question cases, grew from 13,175 to 
52,688, and this was a 400-percent 
increase. 

Diversity case filings were up from 
17,000 to 30,631 and this was a 79-per
cent increase. From 1960 to 1975, the 
number of civil antitrust cases filed in 
the Federal court system increased by 
278 percent. 

From 1960 to 1975, social security cases 
in the district courts increased by almost 
1,000 percent-986 percl:'nt, to be precise. 
This increase was due to several amend
ments to the social security laws and 
the enactment of new legislation. 

In addition, between 92,000 and 93,000 
social security cases are now pending 
before administrative law judges, and 
between 14,000 and 15,000 cases are 
pending before the Appeals Council. 

The Narcotic Addict Rehabilitation 
Act of 1966 produced many cases. When 
it comes to civil acts cases, in the civil 
caseloads, three laws are primarily 
responsible for increasing the work of 

the district courts: the Civil Rights Act 
of 1960, the Civil Rights Act of 1964, and 
the Equal Employment Opportunity Act 
of 1972. These three laws yielded. a total 
of 10,392 cases in calendar year 197m 
alone. This amounted to 8.9 percent of 
the total civil caseload in the district 
courts. 

The National Environmental Policy 
Act of 1969 became law on January 1, 
1970. In 1973, which is the first year for 
which statistics are available, 270 en
vironmental cases were filed. In 1974, 
the number increased to 343 and in 1975 
to 406. This is an increase of 50 percent 
in just 2 years. 

These cases represent complex issues, 
and they consume a disproportionately 
high number of judicial work hours. 

Truth-in-lending laws passed in 1968 
and 1970 began to make their impact on 
the civil caseload of the district courts in 
1970, when 101 such cases were filed. 

In 1975, just 5 years later, there were 
2,237 of these cases. Tha~ is more than 
a 2,000-percent increase in those 5 years. 

Labor law case increases grew by 
212 percent in the years between 1960 
and 1975. 

One of the most remarkable increases 
has occurred in the area of prisoner peti
tions, which have increased by 786 per
cent. 

The Consumer Products Safety Act 
became effective late in 1972, and already 
thousands of cases have been filed under 
that legislation. 

The Freedom of Information Act, the 
National Flood Control Insurance Act of 
1968, the Motor Vehicle Information and 
Cost Savings Act, the Equal Credit Op
portunity Act Amendments of 1976, and 
the Consumer Leasing Act of 1976 all 
have added to the caseload of our Federal 
legal system. The criminal caseload of 
the district courts was burdened addi
tionally by laws dealing with weapons 
and firearms. Two laws particularly rele
vant are the Omnibus Crime and Safe 
Streets Act of 1968 and the Gun Control 
Act of 1968, which have made their 
impact. 

From 1965 to 1975 there was a great 
deal of activity concerning selective 
service due to the Vietnam war. The 
criminal caseload was augmented by 
380 such cases in 1965. That figure rose 
steadily to 1972, when there was a peak 
of 5,142 cases, 1,200 percent over the 
number filed in 1965. With the end of 
the war, there was a dramatic increase, 
to the point where there were only 242 
cases in 1975. 

Mr. President, these figures demon
strate that already Congress has seri
ously overloaded the Federal court sys
tem, and now we come along with a bill 
such as S. 1248, which, as I have said, is 
going to bring massive and incompre
hensible cases to the courts that will 
further make it impossible for the Fed
eral judiciary to deal with tl:is burden. 

S. 1284 would continue this deplorable 
trend and would add a number of new 
and unjustified burdens to those already 
staggering the Federal courts. Chief 
among these new burdens is title IV 
which would create a whole new type of 
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proceeding in which the financial in
terest of hundreds of thousands or mil
lions of people would be litigated in suits 
brought by State attorneys general. 

Mr. President, as a former Governor 
who served with an elected attorney gen
eral who was ambitious to be the next 
Governor of the State, I can imagine 
how much fun he would have with an 
act such as this. This man would be able 
to get a headline every day and could 
cause tremendous burdens on the Federal 
courts, just to serve his own selfish politi
cal interests. 

If we were to pass such a bill such as 
this-and God forbid that we do let this 
become law-we would be handing to 
ambitious attorneys general the very fi
nest vehicle ever conceived to give them 
opportunities to forward their own po
litical ambitions, at tremendous cost not 
only to the taxpayers, who would pay the 
bill for their litigation, but also to the 
consumers, who would have to pay in
creased costs for every product they 
bought, because those kinds of lawsuits 
would be costly to defend on the part of 
the manufacturer. 

The pretext for this new device is that 
there may be antitrust violations that 
cause injuries that are so small that in
dividual planitiffs would not bother to 
come forward to assert any claims. This 
bill would aggregate all those claims and 
let the attorney general sue for them 
and then try to distribute the money to 
those uninterested individuals. It is time 
we realized, however, that the Federal 
courts can be made the instruments of 
relentless pursuit of such insignificant 
claims only if we are willing to sacrifice 
other more important interests i;hat will 
necessarily be set back by the influx of 
massive parens patriae suits. 

Even since Congress first established 
the federal courts in 1789, it has provided 
a minimum dollar amount for bringing 
most cases into a Federal court under 
either the diversity jurisdiction or the 
"Federal question" jurisdiction. This 
amount today is $10,000, and many com
mentators and judges say that in light 
of modern infiation the amount should 
be raised to $25,000 or even $50,000. 

The minimum "jurisdictional amount" 
reflects a sound and sensible principle; 
namely, that it is foolish to treat the 
courts of the United States as if they 
were "small claims courts" obliged to 
hear every dispute, even a dispute alleg
edly involving some Federal question. 
The jurisdictional amount principle has 
worked well through our history. If the 
amount in controversy does not rise to 
that minimum level of significance, then 
the Federal courts should not be bur
dened with it. Instead, if anyone is inter
ested, there should be resort to the State 
courts which are fully competent to hear 
even Federal claims, subject, of course, 
to possible review by the Supreme Court 
if some serious error of Federal law has 
been committed. 

If the amount in controversy is so 
small that the supposedly injured person 
would not even bother to sue for it, this 
hardly demonstrates that Congress 
should invent a new device for turning 
the Federal courts into a super-collec
tion a.gency. It is not the function of 

the Federal courts to dun alleged anti
trust violators for grossly aggregated 
sums and then for them to supervise in
evitably futile efforts to track down the 
hundreds of thousands or millions of dis
interested citizens in whose name the 
case was brought. It is a very wise and 
ancient principle of Anglo-American 
jurisprudence: "De minimis non curat 
lex"-"The law does not concern itself 
witt. trifles." 

If, as the proponents of the parens 
patriae device assert, there are some an
tit rust violations which injure consum
ers in amounts that are not sufficient ly 
large for consumers to notice or care 
about, that does not lead me to agree 
that the law should attempt to deal with 
this problem as a matter of civil dam
ages. If a wrong is being done to that 
large a group, it can be treated as a 
public wrong and handled accordingly. 
Barely 2 years ago, Congress increased 
the penalties for violations of the anti
trust laws-I call the Senate's attention 
to section 1 of the Sherman Act, 15 
U.S.C., section 1-making conviction for 
an antitrust violation a felony punish
able by a $100,000 fine and 3 years in 
prison for an individual defendant and 
by a fine of U million for a corporation. 
These penalties apply to each violation, 
of course, and thus can cumulatively be 
even much higher on each count. 

In our system, we deal with public 
wrongs by having the public prosecutor 
file criminal charges and exact stern 
punishment. The criminal per-alties for 
antitrust violations were raised dramat
ically less than 2 years ago and there 
has been no evidence produced to sug
gest that the criminal process is not ade
quate to deal with any widespread in
juries infiicted in wilfull violation of 
the antitrust laws. 

Furthermore, where there is illegal 
conduct causing widespread damage but 
where the damage to individuals is 
small, our law ah·eady has a remedy 
which is tailored to this situation. The 
remedy is, in short, an injunction which 
can be sought by the Department of Jus
tice or by any other person aggrieved by 
the alleged violation. Where the injury 
1s broad but not deep, the primary con
cern should be with expeditious and ef
ficient judicial action to halt the mis
conduct. Creation of a damage remedy 
on behalf of countless numbers of con
sumers, as worthwhile as it may seem in 
the abstract, is simply an unwise course 
which is not calculated to achieve any 
real justice and can be attempted only 
at great expense. 

Much has been said by the proponents 
of parens patriae about the injustice of 
allowing antitrust violators who inflict 
many small injuries to retain their "ill
gotten gains." It is doubtful whether 
this is nearly as substantial a problem in 
reality as it is in the imagination of 
the proponents of this bill. The spectacle 
of huge businesses gorging themselves on 
illegal profits without challenge is, I sug
gest, largely fantasy. Certainly we have 
seen no evidence of these massive, unre
dressed wrongs that should impel us to 
accept the parens patriae device. 

It must be recognized that most of the 
defendants who are sued in consumer ac-

tions are businesses that deal with other 
business enterprises before their prod
ucts ever reach consumers. As a conse
quence, it is rare-if not impossible-to 
find a situation in which only a damage 
suit brought in the name of .consumers 
can prevent a violator from keeping un
just profits. Rather, if there are grounds 
for believing that a manufacturer has 
engaged in some conduct that violates 
the antitrust laws, it is almost inevitable 
that one or more businesses with whom 
that company dealt will be in the posi
tion to bring a well-financed and com
petent lawsuit presenting those allega
tions. 

If there has, in fact, been a violation, 
treble damages will be a warded to the 
company directly injured. The mythical 
specter of a violator retaining huge ille
gal profits because of the absence of a 
consumer damage suit dissolves. 

And it is important in this context to 
bear in mind that the Supreme Court 
held in the Hanover Shoe case CHan
over Shoe, Inc. v. United Shoe Machinery 
C01·p., 392 U.S. 481 < 1968) > that a de
fendant charged with an antitrust vio
lation .cannot defeat the recovery by the 
injured company by alleging that the 
financial loss had been "passed on" to 
someone else, like consumers. 

This decision is totally consistent with 
a historic principle of our jurispru
dence: the principle of proximate causa
tion. In Hanover Shoe, the Court quoted 
from an earlier decision by Justice Oliver 
Wendell Holmes, who explained: 

The general tendency of the law, ln re
gard to damages at least, Is not to go be
yond the first step. 

Justice Holmes further explained why 
the dilemma advanced by the proponents 
of the parens patriae device is a false 
one when they say that actions in the 
name of consumers must be created lest 
a violator retain his ill-gotten gains. 
Holmes said: 

The [violator] ought not to be allowed to 
retain his illegal profit, and the only one 
who can take it from him Is the one that 
alone was in relation with him, and from 
whom the [violator] took the sum. 

Nowhere in the law do we attempt to 
assign to the courts the metaphysical 
function of trying to trace every remote 
consequence that may flow from an in
dividual's action. In the law of negli
gence, for example, if a driver causes an 
accident that injures a pedestrian and 
keeps him out of work, we allow the in
jured pedestrian to sue for his damages. 
But we do not allow his employer to at
tempt to show that his business suffered 
in some amount because of the em
ployee's enforced absence. And it would 
be even more ludicrous to ask the courts 
to determine an amount in which a cus
tomer of the injured pedestrian's em
ployer was damaged because the absence 
had delayed the performance of a con
tract. 

That type of endlessly speculative in
quiry is what the parens patriae bill 
would force the courts to pursue in trying 
to trace all of the unfortunate economic 
consequences that may theoretically flow 
down to consumers because of an anti
trust violation at the manufacturing 
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level. From the standpoint of the con
sumer, the situation is indistinguishable 
from the consequences that may :flow 
from a breach of contract at that level. 
For example, let us assume that a manu
facturer of washing machines has a sup
ply contract under which a supplier is 
to sell him gaskets at a particular price, 
but the supplier reneges on this contract 
and forces the manufacturer to secure 
the parts elsewhere at a higher price. 
It is possible that when the washing 
machine is ultimately sold to a consumer 
it will cost more. We do not know that it 
will ineVitably cost more because of all 
of the intervening pricing decisions that 
are made by the washing machine manu
facturer, by the jobber to whom he sells, 
by the wholesaler who buys the product 
from him, and by the retailer who finally 
sells it to the consumer. 

It would be absurd to consider giving 
the individual consumer the right to sue 
the gasket supplier who had breached 
his contract to allow the consumer to 
try to prove that the breach of that con
tract had actually injured him because 
of the passing on of the higher price for 
the gasket through each level in the dis
tribution system. It would be even more 
complicated and unwieldy to attempt to 
establish the amount by which any of 
the price differential had been passed 
on to him. 

Indeed, in Hanover Shoe the Supreme 
Court upheld the claim of the business 
directly injured by a violation, because 
of the very impracticability of trying a 
lawsuit to determine whether the finan
cial effects of an antitrust violation have 
been passed on to an individual con
sumer. The Court's opinion stated ex
pressly: 

Treble damage actions would o!ten require 
additional long and complicated proceedings 
involVing massive evidence and complicated 
theories. 

One of the most prominent and re
spected commentators on antitrust law 
problems, Prof. Richard Posner of the 
University of Chicago Law School has 
exposed this basic :flaw in the parens 
patriae bill in his March 3, 1976 letter to 
Senator HART. He said. 

Calculating the damage to a state's resi
dents !rom an antitrust violation would be 
fraught with uncertainty. It is difficult 
enough to estimate the injuries sufrered by 
a class o! individuals or firms doing business 
with the antitrust violator. To trace out the 
possible economic ramifications of the vio
lation throughout a state's economy-which 
1s what would be necessary in order to 
measure the injury to the state's residents
would strain the capacities o! economic 
science and the judicial process, and would 
violate the traditional limitation of damages 
to those that are foreseeable. 

And it certainly would be no answer to 
say that instead of letting the individual 
consumer come into the Federal court to 
make such a damage claim, we will au
thorize a State attorney general to sue on 
behalf of all of the hundreds of thou
sands or millions of people who may 
have bought those washing machines in 
his State over a period of several years. 

It is clear therefore that the parens 
patriae title of S. 1284 is wholly out of 
phase with our jurisprudence in disre-

garding the sensible principle that the 
courts ought not to be given the elusive 
or indeed impossible task of going be
yond the person whose injury was proxi
mately caused by a violation of law and 
trying to determine whether or not a 
more remotely situated consumer finally 
sustained some injury. and if so, how 
much. Indeed, if it were ever feasible to 
make this sort of inquiry, which the Su
preme Court in Hanover Shoe said the 
courts are ill equipped to make it would 
not be in the antitrust field. One need 
not be an expert antitrust lawYer to 
know that this Is perhaps the most com
plex field of law. The statutory terms
"unreasonable," "tendency,'' and so 
forth-are about as vague as any in the 
law, and the principles and concepts that 
have been developing over the past 85 
years remain unsettled and evolutionary. 
Moreover, the facts at issue in the typical 
antitruE·t case are highly complex, and 
the key elements of defining the '"rele
vant market" and determining the cross
elasticity o! other products provides rid
dles that two experts rarely agree in 
resolving. 

Title IV of S. 1284 would thus assign 
to the Federal courts a function which is 
difficult in a simple context and is prac
tically impossible in the antitrust con
text-determining whether huge num
bers of consumers, who may have pur
chased their products through dozens or 
hundreds or even thousands of different 
channels, sustained financial injury, and 
if so, by how much. If the individual 
interests involved were subs·tantial and 
if the alternatives were nonexistent, per
haps this approach could be taken seri
ously, but as I have explained, the 
amounts involved are admitted to be 
trivial on an individual basis, and there 
are other more rational and more effi
cient remedies for coping with the prob
lem in the aggregate. Thus, it would be 
reckless indeed to create a new kind of 
legal proceeding which could only have 
disastrous consequences on the admin
istration of justice in the Federal courts. 

As I have already mentioned, Mr. Pres
ident, the Federal courts are already 
heavily overburdened, and Congress con
tinues to add to their- load. Here comes 
a b111 that would add greatly to the al
ready crushing burden of the courts and 
for practically no benefit to anyone con
cerned. 

Quite recently, at the urging of the 
Chief Justice of the United States, a con
ference was held in st. Paul, Minn., to 
commemorate the 70th anniversary of 
Dean Roscoe Pound's historic speech on 
the reasons underlying popular mistrust 
of the courts. Many distinguished law
yers and judges attended this conferenc.e 
in April of this year. The meeting was 
termed the "National Conference on the 
Causes of Popular Dissatisfaction with 
the Administration of Justice." One of 
the principal speakers at the conference 
was Francis R. Kirkham, one of the 
county's leading trial lawYers and coau
thor of the definitive treatise on "The 
Jurisdiction of the Supreme Court of the 
United States." Mr. Kirkham was form
erly a member of the Attorney General's 
Committee on Revision of the Antitrust 
Laws and of the recent Commission on 

Revision of the Federal Cow·t Appellate 
System. Mr. Kirkham's topic was "Prom
Iems of Complex Civil Litigation," and 
his excellent analysis of the problems in 
this area deserve:-: to be considered in its 
entirety. 

However, I would like to refer specif
ically to various portions of Mr. Kirk
ham's address in the balance of my re
marks to show how unwise it would be 
to inflict the pa!"ens patriae proceeding 
on the Federal courts. Our courts are al
ready struggling under a killing case load 
that is interfering with the ability of liti
gants in civil and criminal cases to get 
expeditious justice where truly substan
tial interests are at stake. And let us keep 
in mind Justice Felix Frankfurter's 
pointed observation that "justice de
layed is justice denied." 

Mr. Kirkham observed: 
Owing in part to the office the courts have 

played In protecting civil liberties, and in 
part to the recent traumatic disclosures of 
misconduct reaching to highest omce, re
spect for lawmakers and the executive has 
reached a low eb, whUe courts emerge as the. 
most trusted organ of Government. With 
this, however, has come an unhappy con
comitant. The source of many if not most of 
the problems which attend clvll litigation to
day lies in our tendency to assume that 
through litigation we can solve any problem 
and right any wrong, however remote and 
whatever the source. 

Similarly perceptive comments made 
recently by a distinguished judge of the 
U.S. Court of Appeals for the Ninth Cir
cuit, Shirley Hufstedler, who explained 
why the courts are so overburdened: 

We want courts to sustain personal liberty, 
to end our racial tensions, to outlaw war, and 
to sweep the contaminants from the globe. 
We ask courts to shield us from public wrong 
and private temptation, to penaliZe us for 
our transgressions and to restrain those who 
would transgress against us, to adjust our 
private dUferences, to resuscitate our mort
bund businesses, to protect. us prenatally, 
to marry us, to divorce us, and, if not to bury 
us, at least to see to it that our funeral ex
penses are paid. These services, and many 
more, are supposed to be quickly performed 
in temples of justice by a small priestly 
caste with the help o! a !ew devoted retainers 
and an occasional vestal virgin. We are sur
prised and dismayed because the system is 
faltering. 

Judge Hufstedler's remarks are to be 
found in her 1971 article entitled "New 
Blocks for Old Pyramids: Reshaping the 
Judicial System," printed in volume 44 of 
the Southern California Law Review 
beginning at page 901. 

As a result of this PaSsion to assign 
every perceived social problem to the 
courts, Congress has joined private in
terests in placing before our courts ques
tions of the most monumental signifi
cance. The process itself is becoming bur
densome and expensive in the extreme. 
In an article not long ago, Fortune mag
azine described litigation as a "growth 
industry." I refer to Mr. Carruth's April 
1974 article entitled "The 'Legal Explo
sion' Has Left Business Shell-Shocked." 

Many observers of the American judi
cial system find it today to be in a state 
of "crisis." In his state of the judiciary 
address in 1975 Chief Justice Bw·ger out
lines the overwhelming increase which 
has taken place in the business of the 
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Federal courts in recent years. He notes 
that since 1968, there has been ar.. "ex
traordinary SO-percent increase in cases 
per judgeship" in the courts of appeals. 
See Chief Justice Burger's article, "The 
State of the Judiciary-1975," in Volume 
61 of the American Bar Association Jour
nal <April 1975) at pages 439, ·~40. Ac
cording to the Chief Justice's report for 
1975 the increase rose to 113 percent. 

The number of civil cases filed in Fed
eral district courts in 1975 was nearly 
100 percent greater than the number 
filed in 1960, and was 34 percent greater 
than the number filed in 1970. Complex 
litigation was a highly c;ignificant factor 
in this group. Between 1970 and 1975, 
the number of antitrust cases commenced 
increased from 929 to 1,431 cases, an in
crease of 54 percent, and between 1974 
and 1975, antitrust class action filings 
increased from 114 to 190, an increase of 
60 percent. In 1960 there 7lere 228 treble 
damage and private injunction cases filed 
under the antitrust laws. By 1975 the 
filings had jumped about 600 percent to 
1,375 such cases. 

Apart from illustrating the great stress 
placed on the Federal courts by these 
cases, these figures, taken from the most 
recent report of the Director of the Ad
ministrative Office of the U.S. Courts, 
demonstrate that it is simply false to 
argue that existing remedies and proce
dures under the antitrust laws are not 
adequate or effective to combat any 
violations. 

Mr. President, this upsurge in cases 
in the Federal trial courts is of course 
accompanied by a comparable increase 
in the case load of the Supreme Court. 
This makes it possible for the Supreme 
Court to review on the merits and hear 
arguments in only about 3 percent of the 
cases presented to it. As a result many 
cases where truly important issues are 
at stake cannot be heard, simply because 
of the time the justices must spend wad
ing through the hordes of cases flowing 
upward toward them. 

The American Bar Foundation recent
ly conducted a study of the Supreme 
Court's workload. The report notes near
ly a fourfold increase 1n the number of 
review petitions since 1935, and a doub
ling since the late 195-0's-Casper & Pos
ner, A Study of the Supreme Court's 
Caseload, 1974 Research Contributions of 
the American Bar Foundation, No. 7, 
pages 339-341. The report also notes an 
increase between 1957 and 1972 of the 
percentage of cases involving constitu
tional issues-page 349. This suggests 
that as to all but the most important 
nonconstitutional questions, the circuit 
courts are increasingly becoming the fi
nal courts. The Second Circuit deter
mined that presently only 2 percent of its 
decisions are reviewed. See Judge Oake's 
opinion, dissenting from court's denial of 
rehearing in Eisen v. Carlisle & Jacque
lin <2 Cir. 1973) 497 F.2d 1005, 1026. 

Mr. President, the Commission on Re
vision of the Federal Court Appellate 
System recently made the extreme rec
ommendation that Congress create a 
brandnew court, a National Court of 
Appeals, to deal with the large number 
of instances in which important ques
tions, including conflicts in the circuits, 

necessarily now go unresolved by the su
preme Court. It seems to me that we 
should first consider what we can do to 
stem the tide of unproductive litigation 
before we decide whether new courts 
or other structural changes are war
ranted. 

We have all heard about the lawsuit 
filed by former Justice Arthur Goldberg 
in the U.S. Court of Claims on behalf 
of at least 80 Federal judges. Their basic 
complaint 1s that their salaries have not 
nearly kept pace with the cost of living 
over recent years, and that as a result the 
constitutional guarantee that a judge's 
salary not be decreased has been violated. 
But beyond that the growing problem 
is recruiting top-caliber lawyers to the 
Federal bench and in keeping them from 
resigning must also be related to the 
mushrooming workload imposed upon 
these men and women. As Mr. Kirkham 
put it: 

The true measure of the mounting conges
tion in the Federal district courts is the in
crease in pending cases per authorized judge
ship. Between 1970 and 1975, pending cases 
in the district courts increased from 285 per 
judgeship to 355, an increase of 70. The sig
nificance of this fact is the more striking 
when it is nored that the number of Judge
ships has not increased and the total number 
of cases disposed of has increased substan
tially. In fact, according to the Annual Re
port for 1975 of the Director of the Admin
istrative Office of the United States Courts, 
the actual number of authorized judgeships 
declined by one between 1970 and 1975, and 
the number of disposals per judgeship in
creased from 292 to 371, an increase of 79 
cases. 

The increase tn the number of pending 
cases per authorized judgeship 1s attributable 
almost entirely to civil cases. From 1970 to 
1975, the number of pending criminal cases 
increased from 20,910 to 22,411, a case load 
difl'erence of less tha.n four cases per author
ized judgeship, while pending civU cases 
Jumped from 93,207 to 119,767, a case load in
crease of nearly 67 cases per authorized 
judgeship. Civil cases thus accounted for 
94.5% of the increase, and of these, complex 
cases continued to expand. In the period 1970 
to 1975, pending antitrust cases increased 
30%. 

And it is not merely numbers of cases 
that must concern us, but their complex
ity. The complex case, of course, con
sumes vastly more time than other types 
of litigation. Between 1970 and 1975, the 
number of complex cases pending for 
3 years or more increased nearly 43 
percent. In 1975, 1,814 or 24 percent of all 
cases pending for more than 3 years were 
in this category. In 1975, 134 of the anti
trust cases which were terminated had 
been pending approximately 5 years. 

Mr. President, again I emphasize that 
figure, that in calendar year 1975, 135 of 
the antitrust cases which were termi
nated had been pending for 5 years. 

This means that litigants had waited a 
total of 5 years or longer for settlement 
of their grievances. 

In 1972 the American College of Trial 
Lawyers conducted a study of class ac
tions in the southern district of New 
York, which is the leading district for 
filing antitrust and securities cases, and 
determined that in 1972 over half the 
class actions filed in 1966, and 60 percent 
of those filed in 1967, were still pending 
5 or 6 years later. 

In fact, the tetracycline antibiotic 
drug litigation, which the proponents of 
the parens patriae device point to as a 
model proving that cases of this sort are 
manageable has been in the courts for 
15 years. It was manageable only be
cause the defendants were "black
mailed" into settling it. The Eisen case, 
which the Supreme Court termed a 
"Frankenstein monster posing as a class 
action" <417 U.S. at 169> has been in 
court for nearly 10 years, with eight re
ported decisions <41 F.R.D. 147; 370 F. 
2d 119; 391 F. 2d 555; 50 F.R.D. 471; 52 
F.R.D. 253; 54 F.R.D. 565; 479 F. 2d 1u05; 
417 u.s. 156). 

All of these problems are going to be
come more and more acute in light of 
the Speedy Trial Act of 1974, Public Law 
93-619, 88 Stat. 2076, adding sections 
3152 through 3156, and 3161 through 
3174 to title 18 of the United States Code 
and adding section 604 to title 28. That 
act requires criminal trials to be com
menced within a short pel'iod after a 
suspect is arrested or an indictment filed. 
As a result of this act, which reflects 
basic constitutional values about the 
right of both the accused and of society 
to have criminal charges tried promptly, 
many districts are experiencing even 
greater difficulty in giving civil litigants 
a reasonably expeditious hearing. Let us 
keep in mind that if we enact parens 
patriae, we will be contributing to what 
is already a massive problem of judi
cial overload. Encouraging a flood of 
new kinds of cases all across the country 
where the interests of hundreds of thou
sands of persons are allegedly involved 
can only have the effect of interfering 
directly and substantially with the abil
ity of the Federal courts to deal effec
tively with cases where the interests of 
the individual parties are sufficiently 
large and important to them to induce 
them to call upon the Federal courts for 
help. 

It would be foolish and unfair to drown 
such litigants beneath a flood of cases 
where, by definition, no individual has 
an interest significant enough to bother 
about. 

This is not merely speculation. These 
same concerns have been voiced by the 
Judicial Conference of the United States, 
the very agency established by Congress 
to monitor the effectiveness of the Fed
eral courts in administering justice. 

I remind my colleagues that under 
section 331 of title 28 of the United 
States Code, the Judicial Conference of 
the United States is given the responsi
bility to "make a comprehensive survey 
of the condition of business in the courts 
of the United States," and it is expressly 
empowered to make recommendations 
concerning legislation. 

Senator HRUSKA asked the Chief Jus
tice of the United States to obtain the 
conference's views on the impact that 
enactment of S. 1284 would have on the 
Federal judiciary. He was subsequently 
advised that on April 7, 1976, the Judi
cial Conference had endorsed a state
ment relating to the workload of the 
courts submitted to the staff of the con
ference committee considering the pa
rens patriae bill. I would like to quote 
from that repOrt at some length. It is 
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entitled the "Report of the General 
Counsel of the Administra.tive Office to 
the Committee on Court Administra
tion" and it begins: 

In connection with the committee's review 
of S. 1284 relating to the antitrust laws, the 
General Counsel's Office has prepared the 
following statement relating to the current 
workload of the federal courts to which 
would be added the burdens imposed by 
s. 1284. 

That statement endorsed by the entire 
Judicial Conference reads as follows
! shall omit the citations to the elaborate 
tables that accompanied the statement: 

There has been a dramatic increase in 
absolute number of the civil antitrust cases 
filed in the federal court system; 1431 civil 
antitrust actions were filed in 1975, up 54% 
from 929 actions in 1970. In the thirteen 
districts where at least thirty private anti
trust actions were filed, seven show a rise 
in private antitrust filings between the years 
1973 and 1975, ranging from 3% to 167%. 

While the absolute number of class action 
cases filed is quite small, five of those dis
tricts have seen their class action antitrust 
cases grow strikingly; rising in 1975 to three 
and four times the level filed in 1973. The 
figures of pending private antitrust litiga
tion are also substantial for those districts. 
Nine ot the thirteen districts have grown 
sharply. Seven of those districts reflect an 
increase in class actions pending ranging 
from 50% to 1300%. 

In evaluating the impact of further in
creases ln private antitrust actions filed in 
federal courts as a result of this Act, cogni
zance must be taken of the present critical 
shortage of judgeships in both the distric1 
and circuit courts. In the ten years between 
1965 and 1971'> the total number of cases filed 
in appellate courts rose 146%, while only 
nineteen additional judgeships were pro
vided (an increase of 24%). The number of 
district court cases docketed rose nearly 
60% in the last 10 years. The present short
age of judgeships is calculated at 13 circuit 
court judgeships and 52 district court judge
ships. The estimated cost to adjust this 
shortage on an annual basis is $2,119,000 and 
$10,816,000 respectively. 

The treble damage and notice provisions 
of this Act appear certain to engender a 
greater volume of p-rivate antitrust lltiga
tlon. The moat significant measure of the 
ra.mlfica.tions of that higher volume of pri
vate antitrust cases is the !act that the 
median time interval involved in the dis
position of a private antitrust lltiga.tlon is 
twice the time expended for other civll cases. 
[Emphasis ln original}. 

The time factor of increased private anti
trust litigation, noted above, may seriously 
affect the processing of crimlnal easeloads. 
It is worth noting that several of the dis
tricts which entertain most of the private 
antitrust filings have a higher than aver
age criminal docket. For example, the na
tionwide criminal cases represent 15.8% of 
the total pending case load, yet the Central 
District of California has had crimlnal case 
loads of 33%, 27%, and 31% respectively, in 
the years 1973-1975. 

Mr. President, you will notice that is 
ro ghly double the national average. 

In 1975, four of the thirteen districts 
which have a high concentration of private 
antitrust litgatlon had above average crim-
1.n.a.l dockets. In 1973 a.nd 1974, more than 
half of those districts had above average 
crimlnal case loads. In sum, the present 
strain on the already underplenlshed re
sources of the judicial system will be further 
exacerbated by a proliferation of private 
antitrust litigation. As a consequence, the 
capability of the courts to meet the mandates 
of the Speedy Trial Act may be decreased. 

That ends the relevant portion of the 

Judicial Conference report on the bill we 
now have before us. 

How can we responsibly enact this 
parens patriae measure in light of this 
chilling assessment of lts consequences, 
as provided by the v~ry agency estab
lished to provide objective and expert 
analysis of the administration of justice 
in the Federal colll"tB? 

If there were convincing proof that 
there is a massive problem that cannot 
be dealt with in any other way, perhaps 
we should give serious consideration to 
doing so, however reluctantly. But it is 
simply unjustified and unjust to con
tribute a major new ingredient to the al
ready staggering problem of court con
gestion in the Federal courts, when we 
have yet to see any evidence that the need 
for this legislation even remotely equals 
the deleterious consequences that would 
flow from its enactment. Nor have we 
been given any convincing explanation 
why other approaches, like increased 
criminal investigation and prosecution 
or creation of a simplified civil fine, could 
not satisfy the objectives of the bill with 
far fewer burdens. 

These burdens are real and would in
tensify a disturbing trend in antitrust 
litigation. Many observers have com
mented that, for a number of reasons, 
antitrust cases are becoming more and 
more complex and less and less manage
able. And, of course, a case alleging that 
hundreds of thousands of consumers 1n 
a State were injured by an antitrust vio
lation will inevitably lead to major prob
lems of court administration. It is ob
vious that if one State attorney general 
brings a parens patriae action of the 
type authorized by S. 1284, dozens of 
other attorneys general will feel obliged 
to do the same. This is the history of this 
type of case, whether it is styled a parens 
patriae suit or a consumer class action. 
Sometimes as many as 45 States are 
suing on behalf of their consumers. 

This means that the Federal courts 1n 
45 States must initially begin processing 
these massive cases. Although there is a 
mechanism for the transfer of all of the 
cases to a single district or to several dis
tricts for the coordination of pretrial dis
covery and other proceedings, that trans
fer by the Judicial Panel on Multi-Dis
trict Litigation under 28 U.S.C. section 
1407 simply means that one or more Fed
eral judges will be occupied virtually full 
time for a number of years administering 
these mammoth monstrosities. These 
problems of unmanageabllity, coupled 
with a realistic recognition of how small 
the interests are of individual consumers, 
has increasingly led the courts to refuse 
to entertain these creations of ambi
tious lawyers. The proponents of this bill 
must frankly concede that they are try
ing to overrUle a series of court decisions, 
some of which were rendered by the 
Supreme Court itself, exposing the major 
fta ws in trying to handle these allega
tions in treble-damage cases. The cases 
to which I refer of course include the 
Supreme Court's decision in Hawaii 
against Standard Oil Co., Eisen against 
Carlisle & Jacquelin, and Hanover Shoe 
against United Shoe Machinery; the 
second circuit's decision in Eisen ill; and 
the ninth circuit's decisions in the Frito-

Lay case, the Telephone Charges case, 
and the real estate brokerage commis
sion case-Kline against Caldwell Bank
er. 

Although I consider the notice pro
visions of this bill plainly unconstitu
tional, I am prepared to assume that 
the courts will do their constitutional 
duty and attempt to provide actual notice 
to the hundreds of thousands or millions 
of people whose tiny interests are al
legedly being litigated in their name. The 
administration of such a notice program 
is itself a horrendous burden for the Fed
eral courts, including the staffs of the 
clerks' omces. Moreover, while I also 
question whether this bill can consti
tutionally dispense with the need to 
prove individual injury to the consumers 
on whose behalf claims are being made, 
even the bill's provisions for consumers to 
make ex parte claims against the fund 
mulcted from the defendants would in
volve an administrative nightmare. The 
Federal courts must necessarily retain 
administrative supervision over the sub
mission of claims, the proof of the fact 
or amount of injury, and the allocation 
of a pro rata share. 

If a significant percentage of the huge 
masses of people who allegedly have 
small :financial interests actually come 
forward, it is not hard to imagine the 
staggering burden that will be imposed 
on the Federal judges. And of course if 
no significant number do come forward, 
we must ask ourselves again why we 
have created this device in the first 
place. 

The bill recognizes what has proven 
to be the case in the past, namely that 
the lofty goal of consumer compensa
tion is a myth. The same disinterest 
which leads consumers not to bother 
bringing their own claims or joining in 
someone else's lawsuit under the tradi
tional class action rules makes it im
practical in many instances to track 
down the individuals whose interests are 
allegedly at stake. In the vast majority 
of situations where they are given actual 
notice of the opportunity to make a 
claim, they disregard the opportunity 
because it is not worth the trouble. 

As a result, it has been necessary for 
the courts to use their ingenuity in :fig
uring out what to do with all the money 
left over that remained unclaimed. Un
der title IV of the pending bill, the Fed
eral judge would be directed to distribute 
the balance "either in accordance with 
State law or as the district court may in 
its discretion authorize." It strikes me 
as quite inappropriate to saddle a Fed
eral judge with the responsibility for 
serving in effect as the director of a 
statewide "Community Chest" or "Unit
ed Givers Fund." I believe it is both 
unwarranted and improper to require 
Federal judges to act as charitable dis
pensers of largesse to be sprinkled 
aronnd the community in any way they 
determine in their "discretion." The Fed
eral courts were set up to decide im
portant Federal constitutional questions 
and to adjudicate the substantial Fed
eral rights of our citizens. It is a great 
disservice to the Federal judiciary to 
impose upon it the kind of functions this 
bill would mandate. 
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In his remarks before the National 

Conference on the Causes of Popular 
Dissatisfaction with the Courts, April, 
Francis Kirkham gave a number of con
crete illustrations of the problems that 
I have mentioned and I would like to 
call attention to some of these points. 
He stated that the courts and members 
of the bar who face litigations involving 
massive discovery "are deeply concerned 
with the trend in recent years toward 
ever-expanding discovery in complex 
civil litigation." He continued: 

For example, the Judicial Panel for Multi
district Litigation recently refused to con
solidate a case with the mM-Control Data. 
litigation, in part because of its beUef that 
in the latter case .. hundreds of millions of 
documents will be produced." See In Re mM 
Antitrust Litigation (J.P.M.L. 1971) 328 F. 
Supp. 509, 510. 

The electrical equipment litigation in
volved 1.5 million documents (Peterson, Jr. 
& McDermott, Multldlstrict Litigation: New 
Forms of Judicial Admlnlstra.tlon, 56 A.B.A. 
Jour. (1970) 737, 738). The recently con
cluded Western Asphalt Litigation (N.D. Cal., 
Clv. No. 50173) involved several hundred 
thousand documents; the trla.l exhibits alone 
numbered 1n excess of 20,000. One might be 
well within the realm of common sense to 
suggest that the gathering and perusal o! 
100 million documents-let me repeat that 
figure: 100 mllllon documents, whatever the 
dispute, 1s beyond the scope of reasona.ble 
discovery. But a.ttempts, a.t least, for such 
unlimited discovery a.re not unusua.l. 

Mr. Kirkham pointed to a recent case 
filed by the attorney general of Cali
fornia alleging antitrust violations. Cali
fornia's "first"-preliminary-set of in
terrogatories in that case, he observed. 
makes clear that a description and sum
mary of hundreds of millions of docu
ments are involved, and that the defend
ants were required to inspect and trans
late millions of documents of hWldreds 
of companies operating in numerous for
eign countries on every inhabited con
tinent of the globe. 

Mr. Kirkham then continued: 
Computerized processing of documents 

has become commonplace. Many companies 
now market software !or the processing of 
Ia.rge numbers o! documents, ena.bllng re
trieva.l by subject, da.te, and even subject 
matter by keyword. This type of a.utomated 
handling 1s expensive, costing !rom $1 to 
$2 per document !or input, together wlth 
search and storage costs based upon total 
volume. Control Data. reportedly spent $3 
mllllon !or pretria.l computerization of its 
documents in its suit aga.inst mM (S. Rept. 
94-498, 94th Cong., 1st Sess., p. 4). 

Naturally the document discovery is 
only part of the story. The depositions in 
complex cases impose heavy burdens on 
the parties and also on the courts, with 
whom they are filed and before whom 
are presented hundreds of disputes and 
objections. For example, the recently 
settled West-em Asphalt Litigation, in
volved some 290 depositions, taken in 
approximately 40 locations, totaling some 
30,000 transcript pages. In Control Data 
Corp. agaist mM, 248 depositions were 
taken totaling 126,000 transcript pages; 
in Telex against IBM, there wt::rc 233 
depositions, totaling 107,000 transcript 
pages, and in United States against mM, 
1,265 depositions, totaling 144,000 tran
script pages. 

Discovery of such magnitude is enor
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mously costly. Although information re
garding the total costs of civil litigation 
to private litigants is difficult to obtain, 
some figures are available on the costs to 
the Government. As a result of many fac
tors, the Government's costs are probably 
substantially less than comparable costs 
to private litigants. In its case against 
mM, the antit::ust division in 1975 al
ready had spent $4 million; the division 
expects to spend $3.6 million in its suit 
against A.T. & T. The division estimates 
that Control Data spent $15 million get
ting ready for a trial against mM. 

And. of course, the costs of these enor
mous suits will inevitably be borne by 
consumers-in the form of taxes when 
the plaintiff is the Department of Jus
tice or a State attorney general, and in 
the form of higher prices for the goods 
manufactured or sold by the private 
parties. To talk about such cases as un
burdening consumers is economic non
sense. 

As early as 1951, th~ Prettyman Re
port, prepared under the guidance of the 
late chief judge of the District of Colum
bia Circuit, E. Barrett Prettyman, recog
nized that the sheer dimensions of the 
complex case threatened the judicial 
process itself: 

(Complex cases], especially a.ntltrust • • •. 
while not numerous, a.re of sumctent fre
quency to create an a.cute ma.jor problem ln 
the cUITent administration of justice. Un• 
necessa.ry consumption o! time and energy, 
dela.y in disposition of disputes, a.nd enor
mous expenditures of money a.re among the 
vices reultlng from the clrcumsta.nces de
scribed, but the prlncipa.l vice is that such 
conditions crea.te confusion, magnify uncer
ta.inty, multiply the possib111t1es of error, and 
otherwise tend to ma.k:e less certain a.nd less 
accura.te, the judlcia.l determlna.tlon of dis
puted issues. The la.tter vices, 1f permitted to 
continue to exist, might threaten the Judl
clal process Itself 1n respect to complex con• 
troversles. See •• (Procedure In Antl-'I'ruat 
And Other Protracted Cases," 13 F.R.D. 62, 
64). 

As Mr. Kirkham pointed out: 
Since that time massive a.nd vlrtua.lly un

controlled discovery has prol1fera.ted. This 
poses severa.l questions: Is the social value of 
such discovery worth the demonstrably 
enormous work and burden upon the courts 
a.nd pa.rtles? Is such discovery essentla.l to 
the resolution o! issues cognlza.ble by a. court? 
And, if the a.nswers to these questions a.re in 
the negative or even doubtful, what ca.n 
be done to bring discovery within reasonable 
bounds? 

While these problems continue to 
fester it would be most Wlwise, in my 
opinion, to create a whole new class of 
massive lawsuits to drag the Federal 
judiciary deeper into the morass. 

These problems are not new to Con
gress. Just a few years ago we considered 
and refused to enact proposed legislation 
that would have permitted large classes 
of consumers to bring lawsuits. For ex
ample, S. 3201, as reported by the Com
merce Committee in the 91st Congress~ 
would hi:ve created a private right to sue 
anyone engaging in a deceptive trade 
practice and would have required a de
fendant to pay the cost of notice to the 
class members in consumer class actions 
brought Wlder the bill. The bill would 
have permitted an award of damages to 
the class, even on behalf of persons who 

did not come forward to clalm recovery. 
S. 3201 was but one of numerous bills 
which have considered generally the 
scope and purpose of the class action 
device. That bill, just like the pending 
parens patriae bill would have eliminated 
the present procedural protections pro
vided in the carefully balanced provisions 
of rule 23 of the Federal Rules of Civil 
Procedure governing class actions. We 
did not pass that bill, and for similar 
reasons we should not tamper with rule 
23 by creating the parens patriae device. 
We should remember what Justice Thur
good Marshall said on behalf of the 
Supreme Court in Hawaii against Stand
ard Oil Co.: 

Parens pa.trlae actions may be, in theory, 
be related to class actions, but the la.tter a.re 
de1ln.ltely preferable ln the antitrust a.rea. 
Rule 23 provides specific rules tor delineat
ing the a.pproprta.te plaint11f-class, establishes 
who is bound by the action, and effectively 
prevents duplicative recoveries. 

Certainly no one can accuse Justice 
Marshall of being hostile to the interests 
of consumers or friendly toward anti
trust violators. We should be quite re
luctant to disregard his sound, solid 
judgment, which reflects the great weight 
of authority in the Federal courts in 
recent years. 

Although the proponents of the parens 
patriae bill argue that rule 23 is inade
quate to handle massive consumer class 
actions, that argument begs the question. 
If the careful standards of rule 23 can
not be satisfied, on such questions as 
adequate notice to interested parties and 
sheer manageability of the litigation. 
then the answer is not the creation of 
a new device short-cutting these protec
tions and forcing the courts to shoulder 
these crushing burdens. Rather, the clear 
message is that this kind of contrived 
dispute does not belong in the Federal 
courts at all. 

Some of Mr. Kirkham's recent obser
vations bear on this. As he explained, 
speaking of massive consumer classes: 

Typically, the hundreds of thousands or 
millions who a.re brought into the class have 
never ha.d an interest in enforcing their 
claims; disregard or a.re bamed by the notices 
they receive; a.nd in In06t cases even !all to 
respond when settlements on their behalf 
have been made and moneys a.re ava.llable 
for distribution. 

For example, according to Mr. Kirk
ham's survey, some of the responses in 
the tetracycline antibiotic drug litiga
tion, which the proponents of the parens 
patriae bill hail as a model, included t.he 
following: 

Dear Mr. Clerk= I would like to know why 
I a.m a. pa.rty to this a.ctlon that I don't know 
nothing a.bout. Who made me a pa.rty to 
anything? (I am a Democrat). 

Dear Sir: Our son Blll 1s in the Navy sta.
tloned in the Caribbean some pla.ce. Please 
let us know exa.ctly what kind of drugs he 
is a.ccused of taking. From a mother who will 
help lf properly informed. A worried mother 
Jane Doe. 

It 1s obvious that that person had no 
idea what in the world they were talking 
about, and she assumed it had something 
to do with her son and with some drugs. 

DeaT Mr. Morgan: I received your card 
about the lawsuit and I would like to know 
how much I owe and can I pay lt off by the 
month so I won't have to go to court? If I 
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can pay by the month, I will do just that as 
soon as I hear from you. 

So here is a case where a person 
thought that rather than being entitled 
to receive some money the court was ask
ing him to pay some kind of fine. 

These examples are taken from the 
article written by David Shapiro, the 
lead counsel for the plaintiff State at
torneys general in that case, entitled 
"Processing the Consumer's Claim,'' and 
printed in volume 41, Antitrust Law 
Journal, 1971-72, at pages 257, 267. 
It would be almost humorous to glimpse 

these responses if they were not so pa
thetic. In that litigation, barely one
fourth of all the money put up by the 
companies to settle the cases actually 
reached individual consumers-and it 
remains highly questionable whether 
most of that portion reached consumers 
who had bona fide claims. We shall never 
know the answer because the claims were 
processed ex parte, not through the ordi
nary adversary process, since the de
fendants agreed to pay over the settle
ment fund without regard to the merit 
or lack of merit of any individual claims. 

In the antibiotic drug case, according 
to Mr. Kirkham, some 885,000 claims 
were honored. As he reports, however, 
claim forms were sent to some 1(,,700,000 
households and the amounts paid into 
the settlement funds were divided pro 
rata among the 885,000 claimants. The 
claim notice in that case was entitled, 
"Cash Refund Message," and in effect 
advised its recipients that a check was 
awaiting them. In bold letters it adver
tised that a fund of more than $20 mil
lion awaited distribution, urging recipi
ents to "claim your fair share" and em
phasizing that proof of purchase was not 
needed <see Lebedoff, Operation Money 
Back, 4 Class Action Rptr. 0975) 156-
157, 160>. 

I question whether Congress should 
deliberately put the Federal courts into 
the business of being parties to what in 
many instances will be part of a massive 
"sting" in which millions of dollars 1n 
legal fees are awarded to enterprising 
lawyers who put these suits together 
and more millions are paid out to dubi
ous claimants. There is an almost fran
tic effort to get rid of the money simply 
to avoid the embarrassment of having 
too much money left over for the Fed
eral judge to have to dispose of for some 
pw·poses he considers worthwhile. 

Just last year in the Blue Chip Stamp 
case, in 421 U.S. at page 723, the Su
preme Court narrowed the class of per
sons entitled to bring suits under the 
securities laws by alleging misrepresen
tations in the purchase or sale of stock. 
The Court said that expanding the class 
of potential plaintiffs to an almost limit
less number was intolerable. The Court 
explained: 

A n.tle allowing this type of open-ended 
litigation would ttsel! be an invitation to 
fraud. 

The same point applies to parens 
patriae actions. Any device or procedure 
that attempts to exact huge sums of 
money from a defendant to be payable 
to an amorphous class of anonymous 
claimants is bound to lead to the most 

unwholesome abuses. This is especially 
true when the procedures cavalierly and 
brazenly dispense with the need to prove 
either the fact or the amount of damages 
and are frankly unconcerned about 
what happens to the money after it is 
stripped from the defendants. I do not 
regard such a process as worthy of the 
Federal judiciary and I am confident 
that most Federal judges will regard 
this process as not only oppressive but 
also demeaning. 

The mythical nature of the parens 
patriae device as a realistic way to com
pensate consumers is further illustrated 
by the experience where similar at
tempts have been made in other con
sumer class actions. The results are 
consistent in demonstrating that the 
plaintiff's lawYel·s get rich, the courts are 
bogged down, but few consumers
whether deserving or not-get anything. 
For example, in Cherner v. Transitron 
Electronic Corp. <D. Mass. 1962> 201 F. 
Supp. 934, approximately 150,000 notices 
of settlement of a securities case were 
mailed but only 33,000 claims were ap
proved, about 20 percent. 

In Korn v. Franchard Corp. (2 Cir. 
1972> 456 F. 2d 1206, some 1,154 notices 
were mailed with a claim form, 111 per
sons opted out and some 212 persons filed 
some form of a claim. In City ot Detroit v. 
Grinnell Corp. (2 Cir. 1974) 495 F. 2d 
448, 454, 89,000 written notices were 
mailed, and 14,156 persons filed claims 
significantly less than 20 percent. ' 

Thus, actual experience confirms 1n 
practice what we could deduce from 
logic-that despite the tremendous over
head costs and court processing prob
lems, from 60 to 90 percent of the people 
on whose behalf these cases are al
legedly brought are not sufficiently in
terested in their tiny pro rata shares 
even to bother responding to the notice 
that they may get something for noth
ing. 

Judge Gibbons of the U.S. Court of Ap
peals for the Third Circuit put this whole 
problem into perspective not long ago 
in this opinion in Hackett v. General Host 
Corp., 455 F. 2d 618, 625-26: 

If the publlc interest issue involved in 
the individual sutt 1s so insignificant tha.t 
neither a private nor public attorney deems 
it worthy of pursuit, despite the ava.llab111ty 
of attorneys' fees in the event of success, 
then the public interest may well be so in
significant tha.t the redress of the nine dol
lar wrong should ft"'m a. policy viewpoint 
be left to the realm of private ordering. Our 
scarce Federal judicial resources cannot be 
a.lloca.ted on the assumption that they must 
provide a forum for the vindication of every 
individual wrong however slight. 

This same theme was echoed by one 
of the Federal judiciary's most distin
guished jmists, Circuit Judge Henry 
Friendly, fanner chief judge of the U.S. 
Court of Appeals for the Second Cir
cuit, where so many of these consumer 
class actions and parens patriae suits 
have confounded the courts. He wrote in 
his 1973 book "Federal Jurisdiction: A 
General View": 

Something seems to have gone radically 
wrong with a. well-intentioned effort. Of 
course an injured plaintiff should be com
pensated. but the federal judicial system is 
not adapted to affording compensation to 

classes of hundreds of people with $10 or 
even $50 claims. The important thing 1s to 
stop the evll conduct. For this an injunc
tion is the appropriate remedy, and an at
torney who obtains one should be properly 
compensated by the defendant. although not 
in the astronomical terms fixed when there 
is a multlmtllion dollar settlement. If it be 
said that this still leaves the defendant with 
the fruits of past wrongdoing, consideration 
might be given to civll fines, payable to the 
government , sufilciently substantial to dis
courage engaging in such conduct, but not 
so colossal as to produce recoveries that 
would ruin innocent stockholders or, what 
1s more likely, produce blackman settle
ments. 

In sum, therefore, Congress is being 
asked to give statutory legitimacy to a 
most unworthy creature-the parens 
patriae device. There are simply no com
pelling justifications to add what would 
undeniably be a major new burden to 
the workload of the Federal courts. Our 
courts have too many important func
tions to perform to distract them with 
the mythical promises contained in the 
parens patriae title. Title IV of s. 1284 
should therefore be rejected categori
cally. 

In addition, I have letters from some 
constituents in Oklahoma, and I ask 
unanimous consent that these letters be 
printed in the RECORD. 

There being no objection, the letters 
were ordered to be printed in the REcORD, 
as follows: 

FLEMING COMPANIES, INC., 
Oklahoma City, Okla., Ap1·iZ 8, 1976. 

Hon. HENRY BELLMON, 
u.s. Senate, 
Washington, D.C. 

DEAR SENATOR BELLMON: The Antitl'ust 
Improvements Act of 1975 (S. 1284), fre
quently referred to as the Omnibus Antitrust 
Bill, 1s difficult legislation to Justify. I hope 
that you share this view and that you wm 
join in opposing its passage. 

The punitive provision allowing state 
attorneys general as well as private at
torneys suing on behalf of a class of persons 
the right to sue and collect treble damages 
on behalf of individual state residents 
without the necessity of proving individual 
cla.lms, is a.n awesome power. Such initiation 
'of antitrust cases against business would be 
a literal bonanza. for politically ambitious 
attorneys general a.nd a potential gold mine 
for private attorneys who would share in 
windfall recoveries through contingent fee 
arrangements. 

Additionally, the b111 would permit noti
fication by publication in newspapers. allow 
proof of damages by statistics and estimates 
without actual proof of damage, and gener
ally remove all safeguards which have been 
built up to prevent unjustified and un
manageable class actions. 

The almost unlimited harm of "parens 
patriae" law is made even more alarming 
by provisions which 

1. Limit the right to challenge unlawful 
FTC subpoenaes and orders to file reports 
and raise the penalty for failure to comply 
by fines from $1,000 to $5,000 per day. 

2. Authorize the Department of Justice 
to subpoena individuals for interrogation 
un<ier oath prior to institution of a suit 
:~~o:.ithout the protection of judicial super-

3. Require up to sixty days notice ot 
mergers involving a company with $10 mil
lion or more and if the government files an 
antitrust action the merger can be post
poned pending final determination by the 
Court. 

While the stated purpose of the proposed 
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law 1s to stimulate business competition, the 
efl'ect would be a disastrous change in our 
judicial system. 

Please let me urge you to take all appro
priate action in opposing this bill. 

Thank you very much, Senator Bellman. 
Sincerely, 

R. D. liAJuusON. 

HARoLD JoNEs Co., REALTORS, 
Oklahoma City, Okla., April19,1976. 

Senator HENRY BELLMON, 
Post Office Building~ 
Oklahoma City, Okla. 

DEAR SENATOR BELLMON: I am writing to 
you, pertaining to Bill (S. 1284) which, 1! 
passed, would allow the states• attorneys 
generals to sue business firms for triple dam
ages 1! they "appeared .. to be guilty of anti
trust violations. I consider this bill the most 
serious single threat to the continued sur
vival of private business proposed in this 
congress. 

The following reasons that I want you to 
consider and hopefully support my view
points are: 

(1) The selective power ot enforcement 
which the states would have could enable 
them to bankrupt any business they decided 
to a.tta.ck. 

(2) Existing anti-trust enforcement powers 
better serve the intended purpose. 

(3) The new power could enable polltica.lly 
oriented attorney generals to blackmail po
litically a.nd coerce business. 

(4) The amount of money recovered by a.n 
individual citizen could amount to pennies, 
but the total fine could result ln the bank
ruptcy of the busineSs firm. 

I therefore urge and demand that you vote 
.. NO" and actively urge your constituents 
to support this viewpoint, when the bill 
comes up for consideration. 

Sincerely, 
J. MIKE JoNES, 

President. 
ADDlTIONAL STATEMENT SUBMIT'l'ED 

Mr. TOWER. Mr. President, what we 
have here, I am afraid, is a bill founded 
on false premises and full of false prom
ises. 

The bill begins with a boldly presump
tuous .. declaration of policy." Fairy god
mothers wave their wands and turn 
frogs into princes. We wave our gavel 
and turn economic theory into fact. 

How simple our jobs could be i! that 
only worked: 

Congress could "find and declare'' that 
abuses by our intelligence agencies were 
caused by a lack of congressional over
sight, and "presto," end abuses by cre
ation of an oversight committee. 

Congress could "find and declare" 
that the United States is unsurpassed 
militarily and, "presto," eliminate the 
need for increased defense appropria
tions. 

"The Congress finds and declares,'' this 
bill pompously states, that diminished 
competition and increased concentration 
in the marketplace have led to unem
ployment, inflation, inefficiency, reduced 
exports, underutilized economic capacity 
and had an adverse effect on our balance 
of payments. 

About the only thing it is not blamed 
for causing is swine flu. 

Yet, "presto," pass S. 1284 and it will 
reduce prices, unemployment, and infia
tion while preserving our democratic in
stitutions and personal freedoms. 

I admire the sardonic wit of columnist 
James J. Kilpatrick's recent description 

of title I's :finding of facts. "Unhappily," 
he noted, "some of these facts have never 
been found." 

For title I states as fact some highlY 
specious economic theories on which 
noted and learned economists disagree. It 
is assertion, not fact, that the country 
su1fers from diminished competition and 
increased concentration. It is theory, not 
fact, that these factors have fueled intla
tion. 

Not only does the policy statement 
strike me as disturbingly antibusiness; I 
am appalled at the way Congress is at
tempting to shift the burden of respon
sibility. Certainly i! the business sector 
must bear guilt for our economic prob
lems, it is a blame which must be shared 
with this free-spending Congress. 

Yet even worse than pious and super
:fiuous declarations of policy are some of 
the substantive provisions which would 
be made law by this bill. 

Title n, for example, must be the most 
regressive measure ever to gain such 
widespread support from suPposed civil 
libertarians. It merely empowers the De
partment of Justice to coerce Information 
from anyone, anywhere, about virtually 
anything. Safeguards 1n present law 
which guard against unwarranted har
assment are weakened. Opportunities for 
intrusions into individual privacy are in
creased. The resulting potential for abuse 
is alarming. 

Title IV, also known as the Attorney 
General's Political Assistance Act, would 
authorize State attorneys general to file 
antitrust suits in behalf of the State's 
residents. What, in abstract, may look to 
be a protective boon for consumers, in 
reality would be a boondoggle for po
litically ambitious attorneys general. An
titrust enforcement would be greatly po
liticized. Consumers, who are being prom
ised price benefits by supporters of the 
bill, are instead likely to find themselves 
paying higher prices to cover contingent 
liabilities and costly litigation. Further
more, the States have the power to enact 
such parens patriae provisions on their 
own should they so desire. 

A final aspect of this bill I feel com
pelled to speak against is the premerger 
notification and stay provision. The bu
reaucratic redtape alone would be a bur
den, but it pales in light of the Justice 
Department's ability to delay a merger 
indefinitely pending court review. In view 
of the critical timing normally involved, 
this bill in effect gives the Government 
veto power over private business mergers 
without any necessity of a finding of 
illegality. 

In this election year, to pass S. 1284, 
an antitrust bill promising lower prices, 
inflation, and unemployment, is to en
gage in legislative sloganeerin.g. While 
our antitrust laws need vigorous enforce
ment and, in some areas, revision, S. 1284 
has not proven to be the proper vehicle 
for change. 

Mr. McCLURE obtained the floor. 
Mr. ROBERT CA BYRD. Mr. President, 

will the Senator yield? 
Mr. McCLURE. I am happy to yield. 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Sen
ate proc~ed for not to exceed 5 minutes, 
without the Senator losing his right to 

the floor, to the consideration of certain 
measures on the calendar. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

BADLANDS NATIONAL MONUMENT, 
RDAK. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Sen
ate proceed to the consideration of Cal
endar No. 862, which has been cleared 
on both sides of the aisle. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 
A bill (S. 1068) to designate certain lands 

in the Badlands National Monument, South 
Dakota, as wilderness. 

The PRESIDING OFFICER. Without 
objection, the Senate will proceed to con
sider the bill. 

The Senate proceeded to consider the 
bill, which had been reported from the 
Committee on Interior and Insular Af
fairs with amendments as follows: 

On page 1, in line 6, strike out .. fifty-eight 
thousand nine hundred and twenty-four" 
and insert in lieu thereof "sixty-four thou
sand two hundred a.nd fifty". 

On page 1, ln line 9, strike out "137/20,010 
A and dated July 1972," and Insert in lieu 
thereof "137/20,010 B and dated May 1976,". 

On page 1, beginning m line 11, strike out: 
The lands which comprlse about five thou

sand three hundred and twenty six acres, des
ignated on such map as "Potential Wilder
ness Additions". a.re, efl'ective upon publica
tion in the Federal Register of a. notice by 
the Secretary of the Interior that all uses 
thereon prohibited by the Wilderness Act 
have ceased, her;)by designated wilderness. 

On page 3, beginning at line 1, strike out: 
SEc. 4. Within the wilderness area. desig

nated by this Act, ( 1) the Secretary may con
struct and m.a.intaln wildlife watering de
vices, as he deems ntlcessary; and (2) the 
driving of 11 vestock. where established prior 
to the effective date of this Act shall be per
mitted to continue subject to such reason
able regulations as are deemed necessary by 
the Secretary. 

So as to make the bill read: 
Be it enacted by the Senate and House of 

Representatives of the Untted. States of 
America in Congress assembled, That, in ac
cordance with section 3(c) of the Wilderness 
Act (78 Stat. 890, 892; 16 U.S.C. 1132(c)), 
certain lands ln the Badlands National Mon
ument, which comprise about sixty-four 
thousand two hundred and fifty acres, and 
which are depicted on the map entitled "Wll• 
derness Plan, Badlands National Monument, 
South Dakota", numbered 137/20,010 B and 
dated Ma.y 1976, a.re hereby designated wil
derness. 

SEc. 2. As soon as practicable after this Act 
takes efl'ect, a map o.r the wilderness area. a.nd 
a. description of Its boundaries shall be .filed 
with tbe Interior and Insular Afl'airs Com
mittees of the United States Senate and 
House of Representa. ive::;, and such map and 
description shall have the same force and 
efl'ect as if included in this Act: Provided, 
however, That correction of clerical and typo
graphical errors in such description and map 
maybe made. 

SEc. 3. The wilderness area designated by 
thi· Act shall be known as the "Badlands 
Wilderness" and shall ba a.dminlstered by the 
Secretary of the Interior in accordance with 
the provisions of the Wilderness Act gov<lrn
ing areas designated by that Act as wilder
ness areas, except that any reference in such 
provJ,sions to the efiective date of the wu-
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derness Act shall be deemed to be a reference 
to the effective date of this Act, and any 
reference to the Secretary of Agriculture shall 
be deemed to be a reference to the Secretary 
of the Interior. 

Mr. ABOUREZK. Mr. President, I 
want to thank Senator JoHNSTON, Sena
tor HANsEN. and the rest of the Interior 
Committee for the cooperation I have 
received on this bill. 

I want to urge the Senate to pass 
S. i068, the Badlands Wilderness bill. 
This legislation designates 64,250 acres 
of the Badlands National Monument as 
wilderness under provisions of the Wil
derness Act of 1964. The Badlands Na
tional Monument is located in southwest 
South Dakota and is visited by over 1 
million persons each year. 

The bill will preserve large expanses 
of .fiat to rolling prairie grasslands which 
contain a variety of native wildlife habi
tats including mesic grasslands, wet 
meadows, and bare Badlands walls. 
Numerous types of wildlife exist within 
the Badlands area including antelope, 
western painted turtles, white-tail deer, 
and the reintroduced buffalo and Rocky 
Mountain big horn sheep. 

In addition to habitat and wildlife, 
there is a great deal of scientific value 
in the fossils belonging to the Oligocene 
epoch and Cretaceous period. To paleon
tologists, this area is world renowned for 
its fossils and erosion patterns which re
.fiect a geological story of constant 
natural change. 

The administration introduced this 
wilderness legislation in the 92d Con
gress because it recognized the import
ance of preserving these lands from 
permanent development. Shelters, hos
tels, or other permanent structures 
would be prohibited, permitting the 
wilderness traveler to enjoy the back
country in its primitive condition. 

The Badlands Wilderness area desig
nated by this act will be administered by 
the Department of the Interior in ac
cordance with the provisions of the Wil
derness Act of 1964. 

The amendments were agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the thil·d time, 
and passed. 

AMENDMENT TO TITLE m OF THE 
BANKHEAD-JONES FARM TEN
ANTS ACT 

Mr. ROBERT C. BYRD. Mr. Presi
dent, I ask unanimous consent that the 
Senate proceed to the consideration of 
Calendar No. 799, which has been cleared 
on both sides. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 
A bill (S. 2485) to amend title III of the 

Bankhead-Jones Farm Tenant Act as 
amended to eliminate the necessity of re
ferring loans made with resource conserva
tion and development funds in excess of 
$250,000 to congressional committees for 
approval. 

The PRESIDIN~ OFFICER. Is there 
objection to the present conside.ration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill. which had 

been reported from the Committee on 
Agriculture and Forestry with an 
amendment to strike out all after the 
enacting clause and insert: 

That the third sentence of section 32(e) 
of title III of the Bankhead-Jones Farm 
Tenant Act, as amended (7 U.S.C. lOll(e) ), 
is amended by striking out "$250,000" and 
inserting in lieu thereof "$500,000". 

Mr. GRIFFIN. Mr. President, on behalf 
of the Senator from Alaska <Mr. 
STEVENS) I send an amendment to the 
desk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from Michigan, for Senator 

STEVENS and others, proposes an amendment: 
At the appropriate place at the end of the 

bill add the following: 
That (a) section 310B (a) of Subtitle A of 

the Consolidated Farm and Rural Develop
ment Act (7 U.S.C. 1932 (a)) is amended by 
striking out the period at the end of the first 
sentence and inserting in lieu thereof the 
following: "and the conservation, develop
ment, and utilization of water for aquacul
ture purposes.". 

(b) Such section is fu1·ther amended by 
adding at the end thereof a new sentence as 
follows.: "As used in this subsection, the term 
'aquaculture' means the culture or hus
banch·y of aquatic animals or plants by pri
vate industry for commercial purposes; or 
public agencies or state or local governments 
for scientific purposes; or the culture and 
growing of fish by private industry, public 
agencies, or a state or local government for 
the purpose of creating or augmenting pub
licly owned and regulated stocks of fish in 
streams or rivers.". 

Mr. STEVENS. Mr. President, my 
amendment to S. 2485, the Farm Tenant 
Act, is designed to correct a deficiency 
in Department of Agriculture directives 
which inadvertently prohibits the De
partment of Agriculture from granting 
loans for certain types of fish aquacul
ture and hatchery facilities. 

The Department of Agriculture, 
through its business and industrial loans 
program of the Farmers Home Adminis
tration, already grants loans for aquacul
ture projects. This program is a very fine 
one which has brought aquaculture fa
cilities to many parts of the United 
States. When this program was created 
aquaculture was envisioned only as a fish 
farming operation in which the fish were 
held throughout their life cycle in a 
closed system. In recent years, the state 
of the science of aquaculture has ad
vanced markedly. 

Scientists now tell us that anadromous 
fish are among the most successfully 
raised aquaculture crops. Salmon, for 
example, has been raised in the New 
England area and many streaw...s in New 
England now are again inhabited by At
lantic salmon. In my home State, Alaska, 
we hope that salmon hatchery facilities 
will be able to rebuild the salmon stocks 
depleted by foreign fishermen. 

The definition of aquaculture estab
lished by the Department of Agricul
ture now prohibits funding for those 
aquaculture projects, such as salmon, 
which release juvenile fish into public 
waterways. This effectively precludes in
dustry from engaging in those aspects of 
aquaculture which we now believe to be 
potentially the most beneficial to the 

economies of many regions of the United 
States. 

Mr. President, I would urge each of my 
colleagues here in the Senate to vote 
favorably on this amendment. 

I want to emphasize that we are not 
creating a new program here, nor are we 
asking for new funding. This amendment 
merely corrects a deficiency in the De
partment of Agriculture's definition of 
aquaculture which has arisen as a result 
of advancements in the state of the 
science of aquaculture. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment. 

The amendment was agreed to. 
The PRESIDING OFFICER. The ques

tion is on agreeing to the committee 
amendment in the nature of a substitute, 
as amended. 

The committee amendment in the na
ture of a substitute, as amended, was 
agreed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. If there 
be no further amendment to be proposed, 
the question is on the engrossment and 
third reading of the bill. 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

The PRESIDING OFFICER. The bill 
having been read the third time, the 
question is, Shall it pass? 

The bill (S. 2485) was passed, as fol
lows: 

s. 2485 
Be it enacted by the Senate and House of 

Representatives of tlte United States of 
America in Congress assembled, That the 
third sentence of section 32 (e) of title III of 
the Bankhead-Jones Farm Tenant Act, as 
amended (7 U.S.C. lOll(e) ), is amended by 
striking out "$250,000" and inserting in lieu 
thereof "$500,000". 

SEc. 2. (a) Section 310B(a) of subtitle A 
of the Consolidated Farm and Rural Devel
opment Act (7 U.S.C. 1932(a)) is amended 
by striking out the period at the end of the 
first sentence and inserting 1n lieu thereof 
the folloWing: "and the conservation, de
velopment, and utilization of water for aqua
culture purposes.". 

(b) Such section is further amended by 
adding at the end thereof a new sentence 
as follows: "As used in this subsection, the 
term 'aquaculture' means the culture or 
husbandry of aquatic animals or plants by 
private industry for commercial purposes: 
or public agencies or State or local govern
ments for scientific purposes; or the culture 
and growing of fish by private industry, pub
lic agencies, or a State or local government 
for the purpose of creating or augmenting 
publicly owned and regulated stocks of fish 
in streams or rivers.". 

The title was amended so as to read: 
A bill to amend title m of the Bankhead

Janes Farm Tenant Act, as amended, to in
crease the amount of any loan for which 
funds may be appropriated without prior 
approval of such loan by congressional com
mittees. 

LAND AND WATER RESOURCE 
CONSERVATION ACT OF 1976 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Sen
ate proceed to the consideration of Cal
endar No. 851, which has been cleared on 
both sides. 
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The PRESIDING OFFICER. The 

bill will be stated by title. 
The legislative clerk 1·ead as follows: 
A b111 (S. 2081) to provide for furthering 

the conservation, protection, and enhance
ment of the Nation's la.nd, water, and re
lated resources for sustained use, and for 
other purposes. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which had 
been reported from the Committee on 
Agriculture and Forestry with an amend
ment to strike out all after the enacting 
clause and insert: 

That this Act may be cited as the "Land 
and Water Resource Conservation Act of 
1976". 

FINDINGS 

SEc. 2. (a) The Congress finds that-
( 1) There is a growing demand on the 

land, water, and related resources of the 
Nation to meet present and future needs 
for food and fiber, rural and urban develop
ment, agricultural, industrial, and com
munity water supply, fish and wildlife 
habitat, recreational facilities, and other 
needs of the people. 

(2) These resources are essential to the 
Nation's economic and social well being, and 
they must be conserved, protected, and 
enhanced to promote their Wise use and 
to avoid their loss, misuse, and damage. 

(3) It has been the continuing policy 
of Congress to maintain and improve the 
resource base of the United States whlle 
using the resources to meet the needs of 
the Nation. 

(4) The Congress, in its concern for sus
tained use of the resource base, created the 
SoU Conservation Service of the United 
States Department of Agriculture which 
possesses information, technical expertise, 
and a delivery system for providing assist
ance to land users With respect to conserva
tion and use of solls; plants; woodlands; 
watershed protection and fiood prevention; 
the conservation, development, utllization 
and disposal of water; animal husbandry; 
fish and wildlife management; recreation; 
community development; and related 
resource uses. 

(5) Resource appraisal is basic to wise 
la.nd and water conservation. Since individual 
and governmental decisions concerning land 
and water resources often transcend ad
ministrative boundaries and reftect other 
programs and decisions, a coordinated ap
praisal and program framework are 
essential. 

DECLARATIONS OF POLICY AND PURPOSE; 
PROMOTION THEREOF 

SEc. 3. (a) In order to further the conser
vation of land, water, and related resources, 
which for the purpose of this Act shall in
clude those resources coming within the 
scope of the program administered and par
ticipated in by the Secretary of Agriculture 
through the SoU Conservation Service, it is 
declared to be the policy of the United States 
and purpose of this Act to achieve and 
maintain-

(!) quality, quantity, and productivity of 
the natural resource base for sustained 
multiple uses; 

(2) quality in the environment to pro
vide attractive, convenient, and satisfying 
places to live, work, and play; and 

(3) quality in the standard of living based 
on community improvement and adequate 
income. 

(b) Recognizing that the arrangements 
under which the Federal Government co
operates with State soil and water conser-

vation agencies and other appropriate State 
natural resource agencies such as those con
cerned with forestry and fish and wildlife 
and, through conservation districts, with 
other local units of government and laud 
users, have effectively aided in the pro
tection and improvement of the Nation's 
basic resources, including the restoration 
and maintenance of resources damaged by 
improper use, it is declared to be the policy 
of the United States that these arrange
ments and similar cooperative arrangements 
should be utilized to the fullest extent 
practicable to achieve the purpose of this 
Act. 

(c) The varying demands on the Nation's 
land and water resources often present con
filets between competing interests and, as a 
consequence, planning for the conservation 
a.nd use of such resources should reflect an 
understanding of, and a concern for, the 
respective interests invo].ved. 

(d) The Secretary shall promote the at
tainment of the policies and purpose ex
pressed in this Act by-

(1) appraising on a continujng basis the 
land, water, and related resources of the 
Nation; 

(2) developing and updating periodically 
a program for furthering the conservation, 
protection, and enhancement of the land, 
water, and rel-ated resources of the Nation; 
and 

(3) providing to Congress and the public, 
through reports, the information developed 
pursuant to paragraphs (1) and (2) of this 
subsection, and by provldhg Congress with 
an annual evaluation report as provided in 
section 6. 

APPRAISAL 

SEC. 4. (a) In recognition of the impor
tance of and need !or obtaining and main
taining information on the current status of 
land, water, and related resources, the Sec
retary is authorized and directed to carry 
out, throu~h the Soil Conservation SerVice, 
a continuing appraisal of the la,nd, ~ ... ter, 
and related resources of the Nation. The ap
praisal shall include, but not be limited to: 

(1) data on the quality and quantity of 
land, water, and related resources; 

(2) an analysis of the potential of those 
resources for various uses; 

(3) a determlna.tlon of the changes in the 
status and condition of those resources re
sulting from va.rious uses; and 

(4) a discussion of current laws, policies, 
programs, rights, regulations, ownerships, 
and other considerations associated with 
the land. 

(b) The appraisal shall utilize data col
lected under this Act and pertinent data 
and current information collected by the 
Department of Agriculture and other Fed
eral, State, and local agencies and organiza
tions. The Secretary shall establish an lute
gated syf· ·m capable of using combinations 
of resow·ce data to determine the quality 
and potential for alternative uses of the re
source base and to identify areas of local, 
State, and national concerns pertaining to 
land conse:-vation, resource use and devel
opment, and environmental improvements. 

(c) The appraisal shall be made in co
operation with conservation districts and 
with State soil and water conservation 
agencies and other appropriate State agencies 
under such procedures as the Secretary may 
prescribe to insure public participation. 

(d) A report of the appraisal shall be 
completed by December 31, 1977, by Decem
ber 31, 1979, and at each five-year interval 
thereafter. 

LAND AND WATER CONSERVATION PROGRAM 

SEc. 5. (a) In order to establish a frame
work for achieving the national land and 
water policy and purpose o! this Act, the 
Secretary is hereby authorized and directed 
to develop, through the Soil Conservation 

Service, a National Land and Water Con
servation Program (hereinafter called the 
"program") for furthering land and water 
conservation on the private and non-Federal 
lands of the Nation. The program shall set 
forth the direction for future soU and water 
conservation efforts based on the current 
land, water, and related resource appraisal 
developed in accordance With section 4 of 
this Act, taking into consideration both the 
long- and short-term needs of the Nation. 
The program shall also include, but not be 
limited to: 

(1) analysis of the Nation's land, water, 
and related resource problems; 

(2) analysis of existing authorities and ad
justments needed; 

(3) an evaluation, based on a system to de
termine the effectiveness of the soil and 
water conservation on-going programs and 
the progress being achieved in meeting the 
soil and water conservation objectives of 
this Act; 

(4) identification and evaluation of alter
native methods for the conservation, pro
tection, environmental Improvement, and en
hancement of land and water resources, in 
the context of speclfic tlme frames, and a 
recommendation of the preferred alterna
tive; and 

( 5) analysis o! the Federal and non
Federal inputs required to implement the 
program. 

(b) The Secretary, in the development of 
the program shall provide for participation 
by the public through conservation districts, 
State and national organizations and agen
cies, and other appropriate means. 

(c) The program plan shall be completed 
not later than December 31, 1977, be up
dated by December 31, 1979, and at each 
five-year interval thereafter. 

REPORT TO CONGRESS 

SEc. 6. (a) On the first day Congress con
venes in 1978, in 1980, and at each five-year 
interval therea.fter, the President shall trans
mit to the Speaker of the House of Repre
sentatives and the President of the Senate, 
the appraisal report and the program as re
quired by sections 4 and 5 of this Act, to
gether With a detailed statement o! policy 
intended to be used in framing budget re
quests of the Administration for SoU Con
servation Service activities. Following the 
transmission of such appraisal report, pro
gram, and statement of policy, the President 
shall, subject to other actions of the Con
gress, carry out programs already established 
by law in accordance with such statement 
of policy or any subsequent amendment or 
modification thereof approved by the Con
gress, unless, before the end of the first period 
of sixty calendar days of continuous session 
of Congress after the date on which the 
President of the Senate and the Speaker of 
the House are recipients of the transmission 
of such appraisal report, program, and state
ment of policy, either House adopts a resolu
tion reported by the appropriate committee 
of jurisdiction disapproving the statement of 
policy. For the purpose of this subsection, 
the continuity of a session shall be deemed 
to be broken only by an adjournment sine 
die, and the days on which either House is 
not in session because of an adjournment of 
more than three days to a day certain shall 
be excluded in the computation of the sixty
day period. Notwithstanding any other pro
vision o! this Act, Congress may revise or 
modify the statement of policy transmitted 
by the President, and the revised or modi
fied statement of policy shall be used in 
framing budget requests. 

(b) Commencing with the fiscal budget for 
the year ending September 30, 1979, requests 
presented by the President to the Congress 
governing Soil Conservation Service activities 
shall express in qualitative and quantitative 
tenus the extent to which the programs and 
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policies projected under the budget meet the 
policies approved by the Congress in accord
ance with subsection (a) of this section. In 
any case ln which such budget so represented 
recommends a course which fails to meet 
the policies so established, the President 
shall specifically set forth the reason or rea
sons lfor requesting the Congress to approve 
the lesser program or policies presented. 
Amounts approprlated to carry out the poli
cies approved in accordance with subsection 
(a) of this section shall be expended in ac
cordance with the Congressional Budget and 
Impoundment Control Act of 1974, Public 
Law 93-344. 

(c) The Secretary, during budget prepa
ration for fiscal year 1979, and annually 
thereafter, shall prepare a report which eval
uates the program's effectiveness in attain
Ing the purposes of this Act. The report. 
prepared in concise summary !orm with 
appropriate detailed appendices, shall con
tain pertinent data from the current re
source appra.f.sal required to be prepared by 
section 4 of this Act, shall set forth the 
progress in implementing the program re
quired to be developed by section 5 of this 
Act, and shall contain appropriate measure
ments o! pertinent costs and benefit&. The 
evaluation shall assess the balance between 
economic factors and envirOnmental quallty 
1a.ctors. The report shall also indicate plans 
for Implementing action and recommenda
tions for new legislation where warranted. 

.DEFINITIONS 

SEC. 7. As used in this Act-
( 1} The term "Secretary" means the Sec

retary of Agriculture. 
(2) The term "land, water, and related 

resources" means those resources which 
come within the scope of the programs ad
ministered and participated in by the Sec
retary of Agriculture through the Soli Con
servation Service. 

(3) The term "land and water conserva
tion program" means a framework for at
taining the purposes o! this Act. 

AU'I'RORIZATION FOR APPROPRIATIONS 

SEc. 8. There are authorized to be appro
priated such funds as may be necessary to 
carry out the purposes of this Act. 

EFFECTIVE n.\TE 

SEc. 9. The provisions of this Act shall take 
effect on October 1, 1976. 

The amendment was agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the third time, 
and passed. 

RELIEF OF POSTMASTERS 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Sen
ate proceed to the consideration of Cal
endar No. 737. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 
A blll (H.R. 6512) for the relief of certain 

postmasters charged with postal deficiencies. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. ROBERT C. BYRD. Mr. President, 
there is an amendment at the desk which 
I will offer, and I call it up at this time 
on behalf of Mr. MuSKIE. 

The PRESIDING OFFICER. The 
amendment will be stated when it is 
available. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that further 

consideration of the bill be postponed 
for the moment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<Later in the day the following pro
ceedings occurred: ) 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Sen
ate proceed to the consideration of Cal
endar Order No. 737, which request has 
been cleared on both sides of the aisle. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will state it. 
The assistant legislative clerk read as 

follows: 
Calendar No. 737, H.R. 6512, an Act for the 

relief of certain Postmasters charged with 
postal deficiencies. 

Mr. ROBERT C. BYRD. Mr. President, 
there is an amendment at the desk by 
Mr. MuSKIE. I understand it has been 
cleared on both sides of the aisle. 

On behalf of Mr. MUSKIE, I call UP that 
amendment and ask that it be stated by 
the clerk. 

The PRESIDING OFFICER. The clerk 
will state the amendment. 

The assistant legislative clerk read as 
follows: 

The Senator !rom West Vlrginla (Mr. 
RoBERT c. BYRD) on behalf of Mr. MuSK:IB, 
and Mr. HOLLINGS, Mr. JOHNSTON, and Mr. 
HATFIELD, proposes an amendment: 

At the end thereof add the following new 
section: 

BEe. S. (a) Section 8332 of title 5, United 
States Code, ts amended by add1n~ at the end 
thereof the folloWing new subsection: 

.. (1) An individual who is entitled to all 
annuity upon separation from service as a 
Congressional employee may be allowed credit 
1or service as an employee of the Democratic 
Senatorial Campaign Committee, the Repub
lican senatorial Campaign Committee. the 
Democratic National Congressional Commit
tee, or the Republican National Congressional 
Committee if such employee makes the de
posit provided !or in secrtlon 8334(c) of this 
title with respect to Congressional employees 
for such service. The period of service which 
may be credited under this subsection by 
any individual shall not exceed 10 years.". 

(b) The amendment made by this section 
shall take effect on October 1, 1976, and shall 
apply to individuals who a.re entitled to an
nuities upon separation from service as Con
gressional employees on or a!ter October 1, 
1976. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of 
the Senator from Maine. 

The amendment was agreed to. 
The PRESIDING OFFICER. The bill 

is open to further amendment. If there 
be no further amendment to be proposed, 
the question is on the engrossment of the 
amendment and the third reading of the 
bill. 

The amendment was ordered to be en
grossed and the bill to be read a third 
time. The bill was read the third time. 

The PRESIDING OFFICER. The ques
tion is, Shall the bill pass? 

So the bill (H.R. 6512), as amended, 
was passed. 

The title was amended so as to read: 
"For the relief of certain postmasters 

charged with postal deficiencies, and to 
amend title 5 of the United States Code to 
allow Congressional employees to credit cer
tain service for purposes of the civll service 
retirement system.". 

EX:TENSION OF THE MARINE PRO
TECTION, RESEARCH, AND SANC
TUARIES ACT 

Mr. ROBERT C. BYRD. !vir. President, 
I ask unanimous consent that the action 
taken on S. 3147, a bill to extend the 
Marine Protection, Research, and Sanc
tuaries Act for 2 years, be reconsidered; 
that the third reading be rescinded; that 
an amendment in the nature of a sub
stitute be considered as adopted; that 
the bill be considered as read a third time 
and passed; and that a motion to recon
sider be laid on the table. 

The amendment is as follows: 
That section 111 of the Marine Protection, 

Research, and Sanctuaries Act of 1972 ( 33 
U.S.C. 1420) is amended-

(1) by strlklng out "and" immediately 
after "fiscal year 1976,"; and 

(2) by adding immediately after "Septem
ber 30, 1976) ,N the following: "'and not to 
exceed $4,800,000 for fiscal year 1977,". 

SEc. 2. Section 112 of the Marine Protec
tion, Research, and Sanctuaries Act of 1972 
(33 U.S.C.1421) 1s amended-

"(1) by striking out "Administrator shall" 
and inserting ln lieu thereof "Administrator, 
the Secretary, and the Secretary of the de
partment ln which the Coast Guard is oper
ating shall each individually"; 

"'(2) by strlklng out "June 30 of each 
year" and inserting in lieu thereof "March 1 
of each year''. 

SEc. 3. The last sentence of section 204 of 
the Marine Protection, Research, and Sanc
tuaries Act of 1972 (33 u.s.c. 1444) is amend
ed by inserting immediately before the period 
the following: ",and not to exceed $5,600,000 
for fiscal year 1977". 

SEc. 4. Section 304 of the Marine Protec
tion, Research, and Sanctuaries Act of 1972 
(16 U.S.C. 1434) is a.mended-

(1) by striking out "'and" Immediately after 
"fiscal year 1976,"; and 

(2) by adding immediately after "Septem
ber 30, 1976)" the following ", and not to 
exceed $500,000 !or fiscal year 1977". 

Mr. ROBERT C. BYRD. The reason for 
this request is as follows: It appears that 
the bill as :filed with the clerk was not 
the bill that was reported by the Com
mittee on Commerce. This error was not 
caught, even though the committee re
port had the correct version of the bill. 
As a result, the wrong bill was passed, 
and it is for the purpose of correcting this 
matter that I have presented the request. 

The PRESIDING OFFICER. Is there 
objection to the unanimous-consent re
quest of the Senator from West Virginia? 
The Chair hears none, and it is so 
ordered. 

Mr. ROBERT C. BYRD. I thank the 
distinguished Senator for his cow-tesy 
in yielding. 

Mr. McCLURE. The Senator from West 
Virginia is welcome. 

THE ANTITRUST IMPROVEMENTS 
ACT OF 1976 

The Senate continued with the con
sideration of the bill <H.R. 8533) to 
amend the Clayton Act to permit State 
attorneys general to bring certain anti
trust actions, and for other purposes. 

Mr. McCLURE. Mr. President, I ask 
unanimous consent that Margo Carlisle, 
of my staff, have the privilege of the floor 
during all stages of the pending measure. 

The PRESIDING OFFICER. 'Without · 
objection, it is· so ordered. 

Mr. McCLURE. Mr. President, the 
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parens patriae title of S. 1284 is more a 
lawyer's welfare bill than a remedy for 
consumers. It should come as no surprise 
to realize that the people who have the 
greatest financial interest in the enact
ment of this bill are not consumers, and 
maybe not even American businesses. In
stead, the interest group that has the 
most to gain from passage of parens 
patriae is the relatively small group of 
private lawYers who specialize in bring
ing antitrust cases against American 
companies. 

It is no wonder that these lawyers have 
been among the most vigorous advocates 
of this bill. Representatives of the so
called plaintiffs' bar have testified be
fore the Judiciary Committee. They have 
visited the offices of Members of the Sen
ate to sing the praises of this legislation. 
And they have worked with the commit
tee staff to draft its provisions and to 
formulate the arguments in favor of the 
bill. I doubt that anyone can question 
the accuracy of these statements any 
more than I doubt the ardor with which 
the plaintiffs' bar ha.s pressed this legis
lation upon u.s. 

The key to understanding this legisla
lation is, in short, the contingent fee sys
tem. Under that system lawyers who 
bring cases like this are given fees rep
resenting a sizeable percentage of any 
amount recovered--or more typically, of 
the amount they are able to extract as a 
settlement. 

A few months ago a distinguished law
yer with nearly 50 years of private prac
tice and public service gave a major paper 
at the conference convened by the Chief 
Justice on the "Causes of Popular Dis
satisfaction with The Cow·ts." That law
yer, Francis R. Kirkham, served in the 
1950's on the Attorney General's Com
mittee on the Revision of the Antitrust 
Laws and then just a few years ago served 
with the group headed by Senator 
HRUSKA, the National Commission on the 
Reform of the Federal Appellate Court 
System. Mr. Kirkham told the conferees 
about the vice inherent in big antitrust 
cases where damages of mind-boggling 
size are claimed from the defendants, 
and where, a.s he put it: 

No matter how sincere is their belief in the 
innocence of their acts, they have lit tle prac
tical alternative but to settle. 

He then continued: 
In the nearly half century of my prac

tice I have never seen a single other cir
cumstance which has created the cynicism 
at the bar that has arisen from the settle
ment negotiations in these cases and the 
accompanying maneuvering for fees . Nor 
have I ever seen before anything to equal t he 
consternation of unbelieving b u!>inessmen, 
large and small, when told that the law 
literally does not provide them with a proc
ess for determining the merits of their de
fense; that any settlement within their 
purse, as a practical matt.:r, m ay be their 
only chance for survival. 

It is not the finest hour of a profession 
that produced a Lord Coke to challenge the 
Crown, and a David Dudley Field to chal
lenge the right even of a Lincoln to su ,..pend 
the writ of habeas corpus. 

Later in his remarks, :Mr. Kirkham put 
his finger on the core problem with tlus 
legislation: 

The hard truth, of course, is that virtually 
all, if not all, large consumer class actions 

are inspired by lawyers seeking the fees 
engendered by converting a de m1n1m1s 
claim of a. handy client into a multimilUon 
dollar law suit. 

This is hardly one man's opinion. For 
example, in testimony before the Com
mittee on the Judiciary, given in 1970 
by the then Assistant Attorney General 
in charge of the Antitrust Division, Rich
ard W. McClaren, Judge McClaren stated 
quite candidly: 

Adding to the burden on the courts are 
the built-in incentives to initiate a greater 
number of suits than might be otherwise 
warranted. The size of the settlement which 
big companies might pay to avoid any sig
nificant risk of loss in a suit involving a 
large consumer class, could well be an in
ducement to harassing actions. In addition, 
where damages to individual consumers are 
comparatively small the aggregate fees flow
ing to attorneys representing the class make 
them by far the largest single parties in 
interest, and provide a potent incentive to 
press suit. 

This was demonstrated last year when a 
successful suit was brought in California on 
behalf of 460,000 lifetime members of the 
Playboy Club, contending that they were 
not required to pay an annual maintenance 
fee. Reportedly, each of the members was 
given an $8 chit redeemable in trade over 2 
years; the lawyers received a fee of $275,000. 

Judge McClaren's point has been 
echoed by others, including Professors 
Charles Alan Wright and Arthur R. 
Miller, who have published the definitive 
multivolume treatise on "Federal Prac
tice and Procedure." In tee most recent 
supplement to their treatise, '"Nright and 
Miller warn: 

The class action device must be protected 
against the taint that it is the source of 
strike suits promoted by attorneys who sim
ply are seeking fat fees. 

Earlier in the same work they had 
cautioned that-

[U]ndue generosity might encourage some 
members of the -ar to seek out clients and 
encourage litigation that otherwise might 
not reach the courts. Were this to become a 
widespread practice both the American sys
tem of civil litigation and the legal profes
sion might fall into public disrepute. 

This prediction has come true. The 
allure of huge fees to be reaped from 
settlement awards has led to the filing 
of numerous massive antitrust cases 
that might otherwise never have been 
brought--not because no plaintifis could 
have afforded to bring the suits but be
cause the merits of the case might not 
have justified the plaintiffs' investment 
of any of their own resources. 

Awards of contingent fees to plaintiffs' 
lawYers in amounts exceeding $1 million 
have become almost commonplace in the 
last 10 years. And the prospect of bring
ing actions as assistant.s to State at
torneys general, hired on a contingent 
fee basis, demanding damages for in
juries allegedly done to millions of con
sumers, must be making the blood run 
hot in the veins of many a "plaintiffs' 
lawyer." 

I wish to provide just a few examples 
of the enormous fees awarded to private 
counsel who filed cases on the basis of 
contingent fee agreements. The propo
nents of this system emphasize that it 
is subject to some supervision by the 
courts, who ultimately decide how much 

will be set aside as the fee for counsel. 
But it .Ls only fair to note that, as Francis 
Kirkham recently put it, "control of fees 
has been administered with a gentle 
hand." 

In the Gypsum Wallboard cases a few 
years ago, for example, the defendants 
were forced to settle the massive claims 
against them-without a trial-for 
$75,000,000. District Judge Zirpoli was 
then confronted with applications from 
the various law firms who represented 
various groups of plaintiffs, including 
governmental units. Many of the firms, 
by the way, are those that show up in 
case after case of this type. Even though 
Judge Zirpoli termed their C:.emand for 
legal fees of over $20,000,000 "exag
gerated and untenable" and described his 
function in doling out the huge sums as 
"distasteful," he finally awarded the vari
ous plain tiffs' laWYers over $9,000,000 in 
fees. 

In the Library Book litigation, the fees 
on settlement exceeded $1,100,000 
awarded to tbe lawyers who repre
sented the class. In another antitrust 
case, city of Detroit against Grinnel in 
1974, it was only the intervention of the 
court of appeals that overturned a dis
trict judge's award of fees to plaintifis' 
counsel that worked out to a rate of 
$635 per hour. The court had the temer
ity not to be persuaded by counsel's 
argument that the award was reallY 
modest, because in another case he had 
been compensated at a rate of over $3,500 
an hour. 

In Ellis against Flying Tiger Corp .• 
the court of appeals refused to go along 
with the district court's award amount
ing to more than $1,000 an hour. These 
instances of appellate correction of 
especially outrageous awards cannot 
mask the fact that, by any standards, the 
rewards to the lawyers who take these 
cases on a contingent fee basis are 
astronomical. 

The proponents of the parens patriae 
title of this bill contend that it is simply 
C{}difying what the courts have done 
in cases like the Tetracycline Antibiotic 
Drug litigation. There, private lawyers 
were hired on a contingent fee basis by 
the atto1neys general of virtually all of 
the 50 States to represent the govern
mental units and consumers in those 
States. In that litigation, the defendants 
were forced to pay over $213,000,000 in 
settlements. This monumental settle
ment was made even though they insisted 
they had not violated the antitrust laws 
and even though, in those few cases that 
have gone to trial because the plaintiffs' 
lawyers refused to settle and demanded 
even more, the defendants have been 
exonerated. Of that $213,000,000, the 
courts involved have approved attorneys' 
fees in the fantastic amount of nearly 
$42,000,000. In the early years of our 
country, our entire national budget was 
less than the courts have awarded to pri
vate lawyers under contingent fee ar
rangements in just that one litigation. 

That case also illustrates who really 
benefits from these cases. Only about $28 
million is actually being paid to consum
ers, out of about $61 million earmarked 
for them but unclaimed. These nation
v.ride figures show what in some States is 
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even more dramatic: that in the litiga
tion that is supposed to show the desir
ability of the parens patriae approach, 
the private lawyers made far more than 
the consumers are receiving. Indeed, in 
some cities and States, the lawyers• fees 
are 5 or 10 times the amount actually 
reaching consumers. 

.In the tetracycline litigation, it ap
pears that the law firm that served as 
lead counsel will alone net over $6 mil
lion. 

In the Library Books cases, which I 
mentioned a few moments ago, Jud~e 
Decker criticized what he called the 
"contingent fee syndrome" but felt con .. 
strained to go along with it. Nevertheless, 
he commented that-

[TJhe attorneys who are taking advantage 
of class actions to obtain lucrative fees wlll 
find themselves vulnerable to the criticism 
expressed in the Italian proverb, "A lawsuit 
is a fruit tree planted in a lawyer's garden." 

The parens patriae mechanism is pre
cisely that sort of delectable bonanza for 
private lawyers. It seeks to achieve the 
awesome momentum and financial scale 
of the massive class actions that have so 
deeply troubled the courts, without any 
of the basic safeguards applicable to rule 
23 class actions. Because of the similari
ties, though, it is fair to consider what 
some courts have candidly said about the 
rule nature of class actions brought in 
the name of hundreds or thousands of 
people who have only tiny individual fi
nancial interests. 

For example, Cotchett v. Avis Rent-A
Car System, Inc. <S.D.N.Y. 1972), 56 
F .R.D. 549, was an action seeking to re
cover a $1 surcharge on automobile rent
als. The district court refused to certify 
a class of 1% m1lllon persons, stating: 

The di1ficulty I have with this situation lies 
in the fact that the possible recovery of Mr. 
Cotchett as a member of the class is far ex
ceeded by the financial interest Mr. Cotchett 
might have in the legal fees engendered by 
this lawsuit (56 F.R.D. 554). 

A similar point was made several years 
ago by District Judge Charles R. Richey, 
in Washington, who refused to be bound 
by a contingent fee arrangement which 
would have entitled plaintiffs' counsel to 
one-third of the pensions of each of hun
dreds of coal miners. Judge Richey found 
the contingent fee agreements there "null 
and void as against public policy.~· The 
Judge said: 

The question of appropriate counsel fees 
has been tied to the apron strings of the con
tingent fee percentage for too long. (Kiser v. 
Mtller, 364 F. Supp. 1311, 1315). 

The Judge then commented: 
To justify the contingent fee percentage in 

class actions on the grounds that the recov
ery is a "windfall" to the class. and, therefore, 
there would be a "windfall" award to the at
torney is without logical merit. 

He explained cogently that the first 
premise of this reasoning is faulty be
cause the individuals who actually get 
something back get only insignificant 
sums which can hardly be termed a 
"windfall." He then explained: 

Furthermore, the second premise implies a 
selfishness unbecoming to the legal profes
Sion. This thinking 1s all the more unaccept
able when one remembers that the purpose 

of the suit was to restore the rights of a. de
prived class. In such circumstances, a sizable 
diversion o! the recovery for attorney's fees 
would merely constitute a substitution of 
one fiduciary wrongdoer with another. 

The multidistrict Hotel Telephone 
Charges case in the Ninth Circuit, 2 
years ago, 500 F. 2d 86, was a class action 
in the name of 40 million persons suing 
47 hotel chains and 600 individual hotels 
for alleged overcharges on telephone 
calls. The individual claims were approx
imately $2. The court of appeals reversed 
the certification of a class, saying: 

In view of the nonexistent, or miniscule, 
recoveries that are likely to accrue to the 
supposedly intended beneficiaries, it is not 
surprising that most of the named plaintiffs 
are attorneys acting a.s counsel for them
selves. Considering that this action has been 
prim.arUy generated and financially sup
ported by the lawyers who possibly stand to 
realize astronomical fees, and not by the in
dividuals whose potential claims in any 
event are de minimis, we find the Court's con
clusion in Berley v. Dreyfus Co. • • • appli
cable here: 

'[W)e think that subparagraph (b) (3) 
[of Rule 23 J .read as a whole refiects a broad 
policy of economy in the use of society's dif
ference-settling machinery. One method of 
achieving such economy fs to avoid creating 
lawsuits where none previously existed. • • • 
If a class of interested litigants 1s not already 
in existence the court should not go out of 
its wa.y to create one without good reason.' 
(500 F. 2d 91). 

And in Kline v. Coldwell, Banker & Co. 
(9th Cir. 1974), 508 F. 2d 226, Judge Dun
iway, in a concurring opinion reminded 
counsel that "in California, barratry is 
a crime" (508 F. 2d 237, 238), and said: 

The real bonanza in a case like this, if it 
is won, Will go to counsel • • • I venture to 
suggest that none of the class action features 
of this case was dreamed up by the named 
plaintiffs, but that all of them were the 
brainchildren of their attorneys. (508 F. 2d 
238). 

It is undeniable, I believe, that because 
oi the difticulty, or impossibility, of dis
tributing any significant amount of 
money to individual consumers, the real 
beneficiaries in cases like these are the 
private lawyers. In this connection, we 
should bear in mind an observation made 
by the court of appeals in the Eisen case 
and quoted in Justice Powell's opinion 
for the Supreme Court. The court of ap
peals there expressed its concern about 
the manageability and ut111ty of a mas
sive lawsuit nominally brought on behalf 
of hundreds of thousands of potential 
claimants. The court said it was "re
luctant to permit actions to proceed 
where they are not likely to benefit any
one but the lawyers who bring them." 

Congress should have no less concern 
about the wisdom and fairness of passing 
this lawyers' bill, which is expressly de
signed to require what the courts in 
Eisen and other cases have refused to 
do. It is hard to see how anyone who takes 
a hard, objeotive look at reality can deny 
that, 1n addition to all its other flaws. 
the parens patriae title would be a 
gigantic boondoggle for private lawyers. 
There are problems enough with the con
tingent fee syndrome in class actions 
that can presently be maintained under 
rule 23 of the Federal Rules of Civil Pro
cedure. I urge my colleagues not to ex-

tend this bounty to a new and inevitably 
more lucrative and more dangerous in
ducement to bring lawsuits that do not 
deserve to be brought. 

To create and legitimize parens 
patriae and to allow this theory to be used 
by private lawyers who are willing to file 
suits on a contingent fee basis is to give 
too potent a weapon. This power to bring 
lawsuits in the name of hundreds of 
thousands or millions of consumers, seek
ing millions, or hundreds of millions, or 
billions of dollars is too easy to abuse. 
Even at present, when it is somewhat 
harder to put together a lawsuit in which 
the alleged claims will aggregate those 
stupendous amounts, there is ample 
evidence of abuse. There is ample evi
dence that lawsuits seeking vast sums are 
brought because the plaintiffs' lawyer 
knows that the businessman is likely to 
have little choice other than to settle. 
Antitrust litigation is costly. It is time 
consuming. And it is uncertain. 

So even if the corporate defendant is 
willing to settle the case only for 10 cents 
on the dollar, it is all clear profit to the 
plaintiff's lawyer who will take from 10 
to 30 percent of that settlement. If $20 
million was demanded-and this is not a 
particularly large claim any more--the 
lawyer hired on a contingent fee can thus 
look forward to an amount ranging from 
$200,000 to $600,000. 

Francis Kirkham, in the paper to which 
I have referred, described what happens 
today, a.nd I would like to quote his re
marks: 

A further hard fact to face 1n appraising 
the social value of consumer class actions is 
the use of such actions to coerce settlements. 
The pattern is familiar to every attorney in
volved in these actions, for the plaintiffs and 
tor the defense. The certification of the class 
lmm.ediately creates an uncertain and enor
mous exposure, often large enough to bank
rupt a defendant. In antitrust cases the 
period for which liability may be imposed 
1:s open-ended but to join In any settlement 
by the larger companies or be left with a 
potential llabUity measured by the total 
damages a jury might find to have been in· 
fl1cted by all defendants, trebled, less only 
the settlement amounts. 

The Kline court r considering the real es
tate brokerage com.m.tssion case J recognized 
the tremendous power of the massive ex
posure which accompanies a large class ac
tion antitrust case as a vehicle to tnduce 
settlement. In a concurring opinion Judge 
Dunlway said: 

"• • • I doubt that plaint111's' counsel ex
pect the immense and unmanageable case 
that they seek to create to be tried. What 
they seek to create Will become (whether 
they intend this result or not) an over
whelmingly costly and potent engine for the 
compulsion of settlements, whether just or 
unjust.'' (508 F.2d 238). 

And the Second Circuit in Eisen said: 
"There is reason to believe that the pl'ac

tical effect of these procedures, and the fact 
that possible recoveries run into astronomi
cal amounts, generate more leverage and 
pressure on defendants to settle, even for 
millions of dollars, and in cases where the 
merits of the class representative's claim 1s 
to say the least doubtful, than did the old
fashioned strike suits made famous a gen
eration or two ago by Clarence H. Venner." 
(479 F. 2d 1019). 

"Plaintiffs' lawyers have frankly argued," 
Mr. Kirkham continues, quoting one plain
till's lawyer, "that there is 'nothing so con
duci ve to settlement of complex Ittlga.tion as 
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the establishment by the court of a class,' 
and have urged that for this reason the court 
should sustain the class action." 

Similar candor was exhibited by the 
lawYer for the plaintiffs in the Newark 
Gasoline cases in seeking certification of 
a class of 8 million gasoline users. His 
candid comments, as quoted in an article 
in volume 55 of the Federal Rules Deci
sions entitled ''Class Actions--Useful 
Tool Or Engine of Destruction, .. were 
these: 

I have seen nothing so conducive to set
tlement of complex litigation as the estab
lishment by the court of a class. 

• • • • 
When two very competently represented 

and major litigants have settled, I think it 
shows this. It shows that the problem is 
manageable. It shows that they feel that 
this is the way that the litigation can be 
disposed of by settlement, namely, by having 
a class; whereas, 1! there were no class, it 
would not be disposed of by settlement. So 
I think that you sow the seed for the pos
sibllity of a settlement. 

Prof. Milton Handler, a distinguished 
antitrust law teacher and practitioner 
for nearly half a century has responded 
to the argument that the inevitability of 
a settlement shows that massive con
sumer cases are manageable: 

[T]he rationalization suffers from a funda
mental flaw. Any device which is workable 
only because it utilizes the threat of unman
ageable and expensive litigation to compel 
settlement is not a rule of procedure-it is a 
form of legalized blackmail. If defendants 
who maintain their innocence have no prac
tical alternative but to settle, they have been 
de facto deprived of theh" constitutional right 
to a trial on the merits. The distinctions 
between innocent and guilty defendants and 
between those whose violations have worked 
great injury and those who have done little 
if any harm become blurred, if not invisi
ble. The only significant issue becomes the 
size of ransom to be paid for total peace. 

These comments rather clearly show 
what most antitrust litigation is about
making demands that are so imposing 
that a settlement, in some amount, is 
inevitable. It 1s undeniable that very, 
very few large antitrust cases are tried. 
And no large consumer-class case has 
ever been tried. 

I can predict with some confidence 
that no parens patriae case would ever 
be tried. Instead, cases seeking damages 
on an unprecedented scale will be filed, 
several years will be spent sparring, and 
finally the companies will be forced into 
a settlement, even if they believe they 
are innocent. And experience shows that 
it is the private lawYers representing the 
plaintiffs who will have the biggest di
rect stake in the settlement fund. 

These factors have led to the other 
body, in considering a similar bill, to bar 
contingent fee arrangements in parens 
patriae cases. Although I certainly do 
not suggest that we should automatically 
defer to the other body on matters of 
legislative policy, this is an instance 
where they have clearly reached a sound 
position. There has been intense pres
sure on this side to overturn the action 
of the other body by blocking any limi
tation on contingent fees. I urge that, 
instead, we join with the other body and 
provide the protection the courts and 
commentators have been seeking. 

The whole premise of parens patriae 
is to treat alleged antitrust violations 
that may have caused widespread-but 
individually small-injuries as public 
wrongs. For this reason the chief law 
enforcement officers of the States would 
be authorized to bring these actions in 
the name of the State on behalf of those 
hundreds of thousands or millions of 
citizens of the State. This bfil would 
therefore grant overwhelming power to 
the States to pursue American businesses 
they suspect of violating the antitrust 
laws. This power is too awesome to be 
yielded to private lawyers. And the power 
ought not to be perverted for the private 
gain of private lawyers. 

Where large consumer class suits have 
been brought in the name of the State on 
behalf of consumers, it has been typical 
for the State attorneys general to con
tract away their authority. What they do 
is appoint private practitioners who spe
cialize in bringing big cases, making 
them special assistant attorneys gen
eral. Those private lawYers file the suits, 
conduct the discovery, handle the inevit
able settlement negotiations, and take a 
huge contingent fee from the settlement. 
The State, in whose name the case is 
ostensibly brought, and the State attor
ney general who is supposed to attend to 
the public responsibilities of the State 
government, have very little to do with 
the case. Rather, the case is in reality 
simply a good gamble being taken by an 
enterprising private lawYer. 

This 1llustrates the potential for abuse 
here. Because the State attorney general 
is not committing his own time or the 
resources of his office to the case, he is 
inevitably less concerned about the 
merits of the case. For him, it is a no 
risk venture. The State attorney general 
immediately reaps favorable publicity by 
announcing that he has authorized the 
filing of an antitrust suit as the cham
pion of the rights of the people. That is 
good politics. It costs the office nothing to 
allow the case to be filed in the name of 
the State. And the State may eventually 
get some share in the settlement fund. 
After the private lawYers contingent 
fee is deducted of course. 

It is a wonderful system. Everybody 
wins. Everybody gets rich. Except of 
course for the American businesses that 
are exposed to this sort of tactic. And we 
cannot be content ourselves that it is 
just some giant, impersonal corporation 
that ultimately suffers that burden of 
the contingent fee system. A corporation 
is, after all, the stockholders who own it. 
And that includes thousands and thou
sands of people who count on the divi
dends their stock should pay. And it is 
hundreds of thousands of people whose 
pension plans are invested in the com
pany's stock and depend on its earnings 
to pay decent pensions. 

And finally it is millions of consumers 
who buy its products. The tremendous 
costs of litigation and settlements neces
sarily show up ultimately in higher prices 
the company is forced to charge for its 
products in order to cover these most un
productive and socially useless costs. 

There is already too much baseless liti
gation around, fomented by lawyers who 
have a direct financial stake pegged to 

the size of the demands they make and 
the settlements they can exact. If the 
parens patriae concept is to be given leg
islative recognition, we should at least 
cooperate with the other body in guard
ing against the abuse of this power and 
preventing the use of contingent fee re
tainers. 

It is sometimes said that the State at
torneys general do not have experienced 
antitrust lawYers to bring the cases that 
have merit. Perhaps this was once true, 
but it is not true any longer. Many States 
in recent years have substantially in
creased their antitrust enforcement ca
pacity . 

In any event, that objection misses the 
point. The theory of the parens patriae 
suit is that a wrong is being done to the 
people of the State. For this reason, 
it would be the public duty of the state 
attorney general to take action. If he 
believes a claim has enough merit to 
justify filing a lawsuit, he should be pre
pared to commit public resources to the 
case. If this means hiring special coun
sel to assist his office, perhaps he should 
do so-as long as the initiative comes 
from the attorney general and as long as 
the special counsel is given no conting
ent financial interest in the claim. In 
this way, the State official will have the 
practical incentive to make a careful 
judgment whether the case has substan
tial merit and to supervise closely the 
services rendered by the special counsel, 
which the State is paying for. 

If the State attorney general is not 
willing to commit the resources of the 
State to the case, then the case should 
not be flied at all. 

And if the argument is made that the 
State attorney general may not have 
adequate resources to bring big antitrust 
cases on behalf of the citizens of his 
State, that should not lead us to toler
ate contingent fee arrangements. The 
Congress should not be in the position of 
forcing the States to bring parens 
patriae actions. If the elected legisla
tures of the States do not want to pro
vide the funds to bring these claims on 
behalf of their own citizens. that is a 
policy judgment we should respect. 

The views of the House Judiciary Com
mittee are well stated on this point. In 
explaining why the committee voted to 
ban contingent fees 1n parens patriae 
actions-a position adopted by the other 
body in the bill it passed-the Ho'ij.Se 
committee noted the importance of de
veloping State antitrust enforcement 
capabilities, but then continued: 

Nonetheless, the Judiciary Committee 
believes that certain types of fee arrange
ments between States and private attorneys 
may inhibit the development of State anti
trust capabllities. The definition of State at
torney general, therefore, specifically pro
h ibits parens patriae cases to be brought by 
"any person employed or retained on a con
tingency fee basis." 

Suits ln the name of a State are an exer
cise of State power. The committee belleves 
that the State should exercise control over 
the use of State power not only in theory 
but in fact. If a State attorney general were 
able to delegate this function to private 
counsel on a contingency fee basis, the po
litical and financial stake he would experi
ence in otherwise prosecuting the action 
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would be substantlallr diminished. And thus 
State power would be exercised without the 
guarantee of State supervision. 

The committee bill excludes the use of 
fee arrangements whereby a. state agrees to 
pay a private attorney a percentage of the 
recovery if the attorney wins the parens 
patriae case for the State. H.R. 8532 also pro
hibits any contracts which made the outside 
counsel's fee or the amount thereof contin
gent on the amount, if a.ny, of the recovery 
or on whether there Is a recovery. 

For similar reasons, we should go no 
further than allowing parens partiae 
suits to be brought by State attorneys 
general-and I think even that is going 
too far. We should leave it to the people 
of the various States, speaking through 
their elected legislatures, to decide 
whether this power should be exercised. 
If this protective condition is not imposed 
on the use of the parens patriae power, 
the whole concept should be rejected. 

Mr. McCLURE. Mr. President, I am 
happy to yield to the Senator from West 
Virginia for an unanimous-consent re
quest. 

Mr. ROBERT C. BYRD. Mr. President, 
I thank the distinguished Senator for 
yielding. 

TI.ME-LIMITATION AGREEMENTS
H.R. 12884 

Mr. ROBERT C. BYRD. ~rr. President, 
I ask unanimous consent that at such 
time as the amendment by Mr. GARY 
HART is called up to the military pro
curement bill there be a time limitation 
thereon of 30 minutes to be equally di
vided in accordance with the usual form. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that on tomor
row at such time as an amendment by 
Mr. GLENN is called up there be a time 
limitation thereon of 20 minutes to be 
equally divided and controlled in accord
ance with the usual form. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that at such 
time as an amendment by Mr. HATH
AWAY is called up on tomorrow to the 
military procurement bill there be a time 
limitation of not to exceed 2 hours to be 
equally divided and controlled in accord
ance with the usual form. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. P1·esident, 
I ask unanimous consent that upon the 
disposition of the Minuteman missile 
amendment by Mr. KENNEDY tomorrow, 
Mr. BARTLETT be recognized to call up an 
amendment on which there be a time 
limitation of 90 minutes to be equally 
divided and controlled in accordance 
with the usual form. 

The PRESIDING OFFICER. Without 
objection, that request is granted and it 
is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that at such 
time as Mr. DoLE calls up his amendment 
tomorrow there be a limitation of debate 
thereon of 1 hour to be equally divided 
and controlled in accordance with the 
usual form. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. Pre:::;ident, 
I ask unanimous consent that on an 
amendment by Mr. THURMOND to the 
military procurement blll tomorrow 
there be a time limitation of 40 minutes 
to be equally divided and controlled in 
accordance with the usual form. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I thank the Senator for yielding. 

Mr. McCLURE. The Senator from 
West Virginia is always welcome. 

PRIVILEGE OF THE FLOOR
H.R. 12438 

Mr. STEN.NIS. Mr. President, I ask 
unanimous consent that during the con
sideration of H.R. 12'438, the Department 
of Defense Appropriations Authorization 
Act, 1977, Mr. Don Lynch of the staff 
of the Committee on Armed Services, 
under special circumstances under which 
I am working, be accorded the privilege 
of the floor. 

The PRESIDING OFFICER. Without 
objection. it is so ordered. 

Mr. MOSS. Mr. President, I ask unani
mous consent that the following mem
bers of my staff have the privilege of the 
floor during the consideration of H.R. 
12438, the military procurement bill, on 
Wednesday, May 26, 1976: Craig Peter
son, James Bruce, and Lewis Ashley. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR ADJOURNMENT UNTIL 
9 A.M. TOMORROW 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that when the 
Senate completes its business today it 
stand in adjournment until the hour of 
9 a.m. tomorrow. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER OF PROCEDURE TOMOR
ROW-MILITARY PROCUREMENT 
BILL (H.R. 12438) 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the previ
ous order providing for the resumption 
of consideration of the military procure
ment bill 1 hour following the conven
ing of the Senate tomorrow remain the 
order. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 
ORDER FOR RECOGNITION OF CERTAIN SENATORS 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that on tomor
row after the two leaders or their desig
nees have been recognized under the 
standing order, Mr. LEAHY be recognized 
for not to exceed 15 minutes, after which 
there be a period for the transaction of 
routine morning business not extending 
beyond the hour of 9:30a.m., with state
ments limited therein to 5 minutes each, 
and that at the hour of 9:30 a.m., rather 
than 1 hour after the convening of the 
Senate, the Senate resume consideration 
of the military procurement bill. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so or
dered. 

UNANI.M:OUS-CONSENT AGREE-
MENT-BYINGTON NOMINATION 
Mr. ROBERT C. BYRD. Mr. President. 

on yesterday the Senate rejected, by a 
vote of 37 to 33, the nomination of S. 
John Byington, of Virginia, to be a Com
missioner on the Consumer Products 
Safety Commission. A Member on the 
other side of the aisle is prepared to 
move to reconsider the vote by which 
that nomination was rejected. The vari
ous parties on both sides of the aisle have 
consulted, realizing that a motion to re
consider that vote would be made. I be
lieve that it is agreeable that the follow
ing request would be accepted by both 
sides of the aisle and by parties on both 
sides of the question. 

I ask unanimous consent, as in execu
tive session, that the Senate, on tomor
row, at 12:30 p.m., go into executive ses
sion; that there immediately occur a vote 
on a motion to table the motion to re
consider the vote by which the nomina
tion was rejected; that if that motion to 
table the motion to reconsider fails, the 
vote on the motion to reconsider then oc
cur inunediately without intervening mo
tion or debate, and that if the vote on the 
motion to reconsider carries that such 
vote on the nomination occur 30 minutes 
after the disposition of the amendment 
by Mr. BARTLETT to the military procure
ment bill, with the 30 minutes of time be
ing equally divided between Mr. MAGNU
soN and the distinguished Senator from 
Michigan <Mr. GRIFFIN). This would 
mean, therefore, that immediately at 1 
o'clock in the event the motion to recon
sider carried the Senate would return to 
legislative session and upon the disposi
tion of the Bartlett ame:::1dment the Sen
ate would immediately go into executive 
session and for 30 minutes would debate 
that nomination, would immediately vote 
on the nomination and, upon the disposi
tion of that vote, the Senate would re
sume legislative session and return to the 
consideration of the military procure
ment bill. 

Mr. STENNIS. Mr. President, reserv
ing the right to object, and I do not wish 
to have to object, it occurs to me that it 
would take time there that would run on 
over into the time set for the Kennedy 
amendment at 1 p.m. Furthermore, 
taking this time out on Wednesday, as 
far as the military authorization bill, 
would mean it will be that much more 
time. If we are going to pass it before the 
recess, we certainly have to stay with it. 
Will the Senator comment on the time 
running byond 1 o'clock? He used the 
term Bartlett amendment. Did he intend 
to say Kennedy amendment? 

Mr. ROBERT C. BYRD. No. The re
quest, if agreed to, would not impinge 
upon the taking up of the Kennedy 
amendment, nor would it impinge upon 
the time allotted for debate on that 
amendment. Nor would it impinge upon 
the time for debate on the Bartlett 
amendment. It would consume a little 
time, but it may be, let us say, would 
probably be, even that there will be only 
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one vote, that the motion to table the 
motion to reconsider would carry, in 
which event it would only take 15 min-
utes. . 

Mr. GRIFFIN. Does the Senator mmd 
a little dissent to that? 

Mr. ROBERT C. BYRD (laughing). 
Yes. 

Mr. STENNIS. At what time did the 
Senator say the proceeding in executive 
session would begin? 

Mr. ROBERT C. BYRD. We would 
begin at 12:30, without debate, and im
mediately have a rollcall vote. If that 
vote on the motion to table failed, the 
Senate would immediatelY, without de
bate, vote on the motion to reconsider. 
I think very likely that would be the end 
of it; but it is possible that a third vote 
would be required in which event that 
vote would not oocur until 30 minutes 
following the disposition of the Bartlett 
amendment. 

Mr. STENNIS. If the Senator will yield 
further what is becoming of the Ken
nedy a~endment in the meantime? That 
is set for 1 o'clock. 

Mr. ROBERT C. BYRD. Tile Kennedy 
amendment would be taken up at 1 
o'clock, would be debated, and would be 
voted upon. 

Mr. STENNIS. Well, the Senator is 
more experienced than I am. I do not 
care. 

Tile PRESIDING OFFICER. Is there 
objection? 

Mr. GRIFFIN. Mr. President, there is a 
possibility, I would say, without knowing 
who is going to be absent or anything 
else of taking up the nomination and the 
vou; on it on Thursday, in the event it is 
necessary to do that, which would not 
cut in quite so much on the military pro
curement bill on Wednesday. We would 
only, then, have the votes on reconsid
eration, and then we would know wheth
er or not we had to have a vote on 
Thursday on the nomination. I would be 
willing to go along with that, even 
though I do not know what the absentee 
situation would be. 

Mr. ROBERT C. BYRD. Could we 
agree on a time for a vote, in the event 
on the motion to reconsider carries, and 
also agree in the event the chairman of 
the Armed Services Committee wishes 
not to have further interference with 
action on the military procurement bill 
tomorrow, that the vote on the nomina
tion itself could occur on Thursday? 

Mr. ABOUREZK. Mr. President, let me 
reserve the right to object on that. There 
is time reserved Thursday and Friday for 
the antitrust bill. 

Mr. ROBERT C. BYRD. Would the 
Senator think it would be all right if the 
vote on the motion to table the motion 
to reconsider failed? It probablY would 
not take 45 minutes; and the chances are 
at least 50-50 that the vote tomorrow 
would be the close of it. 

Mr. ABOUREZK. I could not agree; I 
would have to object without Senators 
KENNEDY and HART concurring in it, be
cause we were acting together. 

Senator will yield, then, to be certain, 
his request now is just for two rollcall 
votes tomorrow, which may consume not 
over 30 minutes, but he is just asking 
for two rollcall votes? 

Mr. ROBERT C. BYRD. I thought we 
had, or were about to get, an agreement 
on the whole package. I know the Sen
ator from Mississippi had not objected. 

Mr. STENNIS. No, I am not objecting. 
Mr. GRIFFIN. We do not want to mis

lead them, though. In the event we pre
vail on those first two votes there would 
be an additional 45 minutes later in the 
afternoon. 

Mr. ROBERT C. BYRD. We under
stand that. 

Mr. STENNIS. On Wednesday or 
Thursday? 

Mr. ROBERT C. BYRD. On Wednes
day. 

Mr. GRIFFIN. I was willing to shift 
it to Thursday, but the Senator from 
South Dakota is not willing. 

Mr. STENNIS. What would be the 
limit then? How much more time would 
it take? 

Mr. GRIFFIN. Forty-five minutes. 
Mr. ROBERT C. BYRD. The absolute 

limit on all three rollcall votes would be 
1 hour and 15 minutes, and I think there 
is a better than 50-50 chance that it will 
not go beyond the first. But it could. 

Mr. GRIFFIN. I hope the Senator from 
West Virginia is wrong. 

Mr. CANNON. He seldom is. 
Mr. STENNIS. Mr. President, reserv

ing the right to object, this nomination 
is a matter the Senate has already taken 
up, and we want to finish it off, but I do 
not think we can overemphasize the im
portance, under our rules, of a number 
of bills, under the Budget Committee's 
bill, and resolutions which we have to 
agree to. This military procurement bill 
just ought to be disposed of this week, 
I mean passed, and I judge as a prac
tical matter there is no use to count 
Friday; there will be a great number of 
absentees, most probably. 

I am willing to stay here Wednesday, 
Wednesday night, and Thursday, but I 
want to insist, after this, that this mili
tary bill be given preference, subject to 
the antitrust promises that the Senator 
has made. 

Mr. ROBERT C. BYRD. I think that 
is fair enough. I agree with the distin
guished chairman that the Senator has 
spent a great deal of time already on the 
military procurement bill. Senators had 
an opportunity to call up their amend
ments yesterday and did not. Fortu
nately we have been able to get agree
ments on time with respect to the bill 
that was named. 

I join with the Senator from Missis
sippi in hoping the Senate can and will 
complete action on the military procure
ment bill no later than Thursday, keep
ing in mind the commitment that we also 
have to Senator HART, Senator KENNEDY, 
and Senator A.soUREZK on the antitrust 
measure. Mr. GRIFFIN. Well, then we are back 

tO Wednesday. The PRESIDING OFFICER (Mr. · 
GLENN). Is there objection to the request 
of the Senator from West ·Virginia? 

if the Without objection, it is so ordered. 

Mr. ROBERT C. BYRD. I just want to 
t ry to be accommodating here. 

Mr. STENNIS. Mr. President, 

UNANIMOUS-CONSENT AGREE-
MENT-DEPARTMENT OF DE
FENSE APPROPRIATIONS AU
THORIZATION ACT, 1977 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent, and I have 
cleared this request with Senators on 
both sides of the aisle, that the Senate 
now resume the consideration of the mil
itary procurement authorization bill. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. ABOUREZK. Mr. President, re
serving the right to object, the only thing 
I want to insure is that the opposition 
to the antitrust bill has agreed to that, 
and that they do not want to discuss it 
any more today, the antitrust bill. 

Mr. ROBERT C. BYRD. Both sides 
have agreed to this request. I have con
tacted Senators on both sides of the 
question. 

Mr. ABOUREZK. In other words, the 
Members of the opposition to the anti
trust bill do not wish to discuss that any 
more today? Because this was the day 
reserved for the antitrust b111. 

Mr. ROBERT C. BYRD. They have no 
objection to this request. I have cleared 
it with Senators on both sides of the 
aisle and on both sides of the question. 

Mr. ALLEN. Mr. President, reserving 
the right to object, I would not want the 
distinguished Senator from South Da
kota to assume that the opponents of 
the antitrust legislation are through 
talking, or that they do not desire at 
this time to talk. The Senator from 
Alabama is against that measure, and 
wishes to discuss it at length. 

The overriding interest right now, 
however, is getting back on the military 
procurement bill. It is not that the 
opposition to the bill does not wish to 
discuss it. The point is that the over
riding interest is to take action on mili
tary procurement. 

Mr. ROBERT C. BYRD. Mr. President, 
ma.y I say that I hope the Senator will 
not mind my taking issue with the one 
word "overriding." It is not exactly over
riding. I have indicated to both sides that 
the leadership is perfectly willing to go 
on for the rest of this day on the anti
trust legislation; but I have approached 
both sides to see if it was agreeable, after 
5 o'clock, to return to the military pro
curement bill, and I found that it was 
agreeable on both sides of the question. 

Mr. ALLEN. The Senator from Ala
bama, of course, has a right to describe 
military procurement as of overriding 
interest. That is the way he views it; and 
it was at the request of the distinguished 
Senator from West Virginia that we did 
agree that we would be willing to lay 
aside the antitrust legisla tion so that we 
could get to the other. Apparently the 
distinguished Senator from West Vir
ginia must feel it is of overriding interest, 
or he would not have made that request. 

Mr. ROBERT C. BYRD. No, no, the 
Senator from West Virginia does not 
consider it to be overriding at all. 

I have to interpret my own feelings in 
the matter as I see them. I can under
stand that the Senator from Alabama 
might for his purposes wish to interpret 
them otherwise, but I can assure him 
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it is not overriding. It is perfectly agree
able with me to continue on the antitrust 
legislation longer today, as long as any 
Senator on either side of the aisle wishes 
to discuss it. 

But what I am saying is that I feel I 
have a duty to try to press forward with 
both pieces of legislation to the best 
of my ability. It was with this purpose in 
mind that I have approached Senators 
on both sides of the aisle. 

I hope we will not delay the Senate 
now in trying to interpret this or that 
and trying to put the burden on one side 
or the other. I take the full responsibility 
at this time for attempting to go to the 
military procurement bill, but it is in 
the interest of making progress on that 
as well as on the antitrust legislation. 

Mr. ALLEN. I understand the Senator 
from South Dakota was seeking to make 
it appear that the opponents of the anti
trust legislation did not wish to go for
ward at this time, and the only reason 
that the Senator from Alabama agreed 
to go forward with the military procure
ment legislation was because he felt that 
the overl'iding interest was to move on 
with the military procurement legisla
tion. 

Mr. ABOUREZK. No. 
Mr. ROBERT C. BYRD. It is not over

t·Iding, but I have to say on behalf of 
the Senator from Alabama that it was 
agreeable on both sides that the leader
ship proceed to take up the military pro
curement legislation at this time. I found 
that Senators on both sides were quite 
willing to continue the debate on the 
antitrust legislation for the rest of the 
day also. 

1\Ir. ALLEN. Yes. 
Mr. ABOUREZK. The only purpose I 

rose to reserve the right to object was 
to make certain that the opponents of 
this antitrust bill have every opportunity 
to discuss it, and if they voluntarily give 
up that opportunity that is, of course, up 
to them. 

Mr. ALLEN. It was at the request of 
the leadership that we willingly sus
pended. 

Mr. ABOUREZK. It is up to the op
position of the antitrust bill whether or 
not they wish to accede to the leader
ship's request. But I simply wish to make 
sure that Senators have every chance to 
discuss this blll. 

Mr. ALLEN. We appreciate that and 
hope the Senator will so vote when an 
effort is made to cutoff debate. 

Mr. ABOUREZK. One of these days 
we will wish to cutoff debate and we want 
Senators to have every opportunity. 

Mr. ALLEN. I thank the Senator. 
Mr. ROBERT C. BYRD. I thank Sena

tors on both sides of the question for 
their courtesy and cooperation in acced ... 
ing to the request of the leadership that 
the Senate now resume consideration of 
the military procurement bill. 

Mr. STENNIS. Mr. President, may we 
have enough attention in the Senate that 
we may hear now on the legislation? 

The PRESIDING OFFICER. Is there 
objection to the request of the Senator 
from West Virginia? 

Without objection, the unanimous
consent request is agreed to. 

The bill will be stated by title. 
Mr. ABOUREZK. Mr. President, reserv

ing the right to object, was that
The PRESIDING OFFICER. The re

quest has been agreed to, unless the 
Senator objects. It is too late. 

Mr. ABOUREZK. It is not too late to 
1·eserve my right to object. 

The PRESIDING OFFICER. The 
Chair has ruled on that. 

Mr. ROBERT C. BYRD. The Chair has 
ruled on it, but-

The PRESIDING OFFICER. The 
Chair had ruled on this and called the 
clerk to report the bill. 

Mr. ABOUREZK. The only thing I 
wish to clarify is this. If I might ob
tain a point of information, that means 
that the order for Thursday and Friday 
for the antitrust bill to be brought up 
has not been rescinded because of this 
l'equest. 

Mr. ROBERT C. BYRD. That has not 
been disturbed. 

The PRESIDING OFFICER. That is 
correct. 

Mr. ABOUREZK. That is the only 
thing I wished to ask. 

DEPARTMENT OF DEFENSE APPRO
PRIATIONS AUTHORIZATION ACT, 
1977 

The Senate continued with the con
sideration of the bill <H.R. 12438) to au
thorize appropriations during the fiscal 
year 1977, for procurement of aircraft, 
misstles, naval vessels, tracked combat 
vehicles, torpedoes, and other weapons, 
and research, development, test, and 
evaluation for the Armed Forces, and to 
prescribe the authorized personnel 
strength for each active duty component 
and of the Selected Reserve of each Re
serve component of the Armed Forces 
and of civilian personnel of the Depart
ment of Defense, and to authorize the 
military training student loads and for 
other purposes. 

The PRESIDING OFFICER. By un
animous-consent agreement, the Senate 
will now resume consideration of H.R. 
12438, which will be stated by title. 

The assistant legislative clerk read as 
follows: 

A bill (H.R. 12438) to authorize appropria
tions dm·ing the fiscal year 1977, for procure
ment of aircraft, rnisslles, naval vessels, 
tracked combat vehicles, torpedoes, and 
other weapons, and research, development, 
test and evaluation for the Armed Forces, 
and to prescribe the authorized personnel 
strength for each active duty component and 
of the Selected Reserve of each Reserve com
ponent of the Armed Forces and of civilian 
personnel of the Department of Defense, and 
to authorize the military training student 
loads and for other purposes. 

AMENDMENT NO. 1695 

Mr. TOWER. Mr. President, I call up 
my amendment No. 1695, which is at the 
desk, and ask for its immediate consid
eration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from Texas (Mr. TowER) pro
poses an amendment No. 1695. 

Mr TO\VER. NI:r. Pr13~ident, I ask 

unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place in the bill insert 

a new section as follows: 
SEc. • NotWithstanding any other pro-

vision of law, the Secretary of the Navy is 
authorized to assign Rear Admiral J. Ed
ward Snyder, Jr. (retired), to a command 
status as the Oceanographer of the Navy. 

Mr. TOWER. Mr. President, this 
amendment was recommended in the 
form of separate legislation from Navy, 
but due to the time and attention re
quired for the authorization bill, the 
committee has not reached this as a 
separate item. 

What this amendment does is to per
mit the Navy to assign Rear Adm. J. Ed
ward Snyder, Jr., retired, as Oceanog
rapher of the Navy. Admiral Snyder has 
already served brilliantly as Oceanog
rapher of the Navy but assumed there
tired status as of July 1, 1975. As a 
technical matter, since the position of 
oceanographer is a command position, 
Admiral Snyder cannot be assigned as 
oceanographer in a retired status with· 
out this special statutory exemption. 

Mr. President, this amendment in· 
volves no additional cost to the Govern
ment and is highly desired by the Navy. 

At this point I ask unanimous consent 
to print in the RECORD the official trans
mission of the proposed legislation from 
the Secretary of the Navy strongly urg
ing its enactment. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 

Washington, D.O., May 7, 1975. 
Hon. NELSON A. RocKEFELLER, 
President of the Senate, 
Washington, D.O. 

DEAR MR. PRESIDENT: There is forwarded 
herewith a draft of proposed legislation "To 
permit the recall to active duty of Rear 
Admiral J. Edward Snyder, Jr., upon retire
ment in a command status as the Oceano
grapher of the Navy." 

This proposal is a part of the Department 
of Defense Legislative Program for the 94th 
Congress. The Office of Management and 
Budget advises that, from the standpoint of 
the Administration's program, there is no 
objection to the presentation of this pro
posal for the consideration of the Congress. 
The Department of the Navy has been desig· 
nated as the representative of the Depart
ment of Defense for this legislation. It is 
recommended that this proposal be enacted 
by the Congress. 

PURPOSE OF THE LEGISLATION 

The proposed legislation would permit the 
recall to active duty of Rear Admiral J. 
Edward Snyder, Jr., USN upon retirement in 
a command status as the Oceanographer of 
the Navy. 

There are two existing statutes pertinent 
to this issue : 

a. 10 USC 5955: "Retired officers of the 
Navy shall be withdrawn from command." 

b. 10 USC 5982(a): "In time of war, the 
President, by and with the advice and con
sent of the Senate, may detall retired of
ficers of the Navy on active duty to the com
mand of squadrons and single ships, if he 
believes that the good of the service requires 
that they be so detailed." 
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The Oceanographer of the Navy is de

scribed in U.S. Navy Regulations, 1973, in 
article 0315 a-s: 

"The Oceanographer of the Navy, under 
the command of the Chief of Naval Opera
tions, shall act as the Naval Oceanographic 
Program Director under the policy direction 
of the Secretary of the Navy. He shall be 
responsible for an integrated and effective 
Naval Oceanographic Program and the man
agement of all national oceanographic fa
cilities and efforts assigned to the Depart
ment of the Navy." 

In this capacity he commands the Office of 
the Oceanographer of the Navy and is the im
mediate superior in command of the Com
mander, Naval Oceanographic Office, a field 
activity of the Oceanographer. In View of this 
command status and the statutes cited above, 
a retired officer is not eligible to serve on ac
tive duty as the Oceanographer of the Navy. 

As director of the Naval Oceanographic 
Program, the Oceanographer of the Navy is 
the interconnection of a vast series of com
plex and disparate activities whose purpose is 
to explore and to lay the basis for exploita
tion of the ocean and its boundaries for Naval 
applications to enhance security and support 
other national objectives. The exercise of this 
patent necessarily transcends the precisely 
defined requirements of national defense in 
order to be responsible to the broader de
mands of national secm·ity. No more cogent 
case in point can be cited than the current 
economic sensitivity to potential offshore re
source and energy supplies, with the attend
ant technological imperatives to develop and 
protect them. Given this setting of undersea 
technology and national security, it is a mat
ter of concern that the duties and responsi
billties of the Oceanographer of the Navy be 
vested in an officer who, in addition to the 
qualities of leadership and character expected 
of a fiag officer, has the requisite tenure to 
provide continuity of leadership and the 
technical experience to make effective and 
cooperative use of the Navy's considerable 
capital investment in the oceans. 

Rear Admiral J. Edward Snyder, Jr., the 
incumbent Oceanographer of the Navy, will 
be retired as of July 1, 1975. Throughout the 
last decade of a distinguished Naval care~r. 
Rear Admiral Snyder has been a prime mover 
in the evolution of federal oceanography, be
ginning with the landmark deliberations of 
the President's Scientific Advisory Commit
tee and the Stratton COmmission in the Six
ties, extending to the current assessment of 
National Ocean Polley by the U.S. Senate. His 
involvement has been total and sophisticated 
to a point wherein his contributions to the 
national dialogue on the oceans are unique. 
Accordingly, the Secretary of the Navy con
siders the recall of Rear Admiral Snyder to 
active duty in a command status as Oceano
grapher of the Navy to be in the best interest 
of the Navy and the Nation. 

Cost and Budget Data 
The enactment of this legislation will re

sult in no additional expenditures. 
Sincerely yours, 

J. WILLIAM 1\lmDENDORF IT, 
Secretary of the Navy. 

Mr. TOWER. The last portion of the 
Secretary's letter reads as follows, which 
is highly pertinent: 

Throughout the last decade of a distin
guished Naval career, Rear Admiral Snyder 
has been a prime mover in the evolution of 
federal oceanography, beginning with the 
landmark deliberations of the President's 
Scientific Advisory Committee and the Strat
ton Commission in the Sixties, extending to 
the current assessment of National Ocean 
Policy by the U.S. Senate. His involvement 
has been total and sophisticated to a point 
wherein his contributions to the national 
dialogue on the oceans are unique. Accord
ingly, the Secretary of the Navy considers the 

recall of Rear Admiral Snyder to active duty 
in a command status as Oceanographer of 
the Navy to be in the best interest of the 
Navy and the Nation. 

To make a long story short, Mr. Presi
dent, this simply enables a retired officer 
to be appointed to a command position. 
It is not an unusual or unprecedented 
thing. Admiral Snyder is a man of un
usual talent and ability. 

For my part, I have always been con
cerned about the up and out policy that 
we have in the armed services. We lose 
a lot of superior talent that way. 

I think that this is an amendment the 
Senate can agree with. 

I may say I discussed this amendment 
with the distinguished chairman of the 
Committee on Armed Services and the 
distinguished chairman of the Subcom
mittee on Manpower, the Senator from 
Georgia <Mr. NUNN). And I believe all 
are in agreement that the amendment 
should be agreed to. 

Mr. STENNIS. Mr. President, I yield 
such time to the Senator from Georgia 
as he may wish. 

Mr. NUNN. Mr. President, I think this 
is a good amendment. I have talked to 
the Senator from Texas about the 
amendment. It makes sense. 

I am afraid, as I told the Senator from 
Texas, that we have in our up and out 
policy now in the military too much up 
and too much out and too quickly, and 
we are leaving oUl·selves without the tal
ent necessary to run a complicated, com
plex technologically oriented Defense 
Establishment. 

So I think this is a sensible move. Cer
tainly Admiral Snyder has demonstrated 
the capabilities to assist the Navy in this 
particular endeavor, and I think it makes 
sense from every point of view. I recom
mend that our committee and the full 
Senate accept the amendment. 

Mr. STENNIS. Mr. President, I shall 
take 1 minute to say that it often troubles 
me very much that very fine talent is 
being turned out of all the services, so 
far as that is concerned, while these per
sons are still in their prime. I think 
this is the case where legislation is nec
essary. The Senator from Texas says it 
ought to be agreed to. For my part I 
support the amendment. 

The PRESIDING OFFICER CMr. 
RoBERT C. BYRD). The question is on 
agreeing to the amendment of the Sena
tor from Texas. 

The amendment was agreed to. 
Mr. TOWER. Mr. President, I move to 

reconsider the vote by which the amend
ment was agreed to. 

Mr. NUNN. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreeed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

AMENDMENT NO. 1690 

Mr. GLENN. Mr. President, I call up 
my amendment No. 1690, which is at the 
desk, and ask for its immediate consider-
ation. 

The PRESIDING OFFICER. '!he 
amendment wm be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from Ohio (Mr. GLENN) 
proposes an amendment. 

Mr. GLENN. Mr. President, I ask 
tmanimous consent that further read
ing of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On page 37, after line 19 insert the fol

lowing: 
SEc. . Prior to March 1, 1977, the Secre

tary of Defense shall conduct a study as to 
how greater utilization of civilian fac . ..tlty 
may be accomplished in the service acadt-m·
ies, intermediate and senior war colleges. 
This study shall recommend an equitable 
ratio between civilian and military faculty 
in general academic subjects. The report 
shall identify those subjects in the curricu
lum classified as in the general academic 
area. Professional military instructors shall 
be retained for solely military and naval sub
jects. The results of this study shall be for
warded to the Committees on Armed Serv
ices of the House of Representatives and the 
Senate. 

Mr. GLENN. Mr. President, this 
amendment is very simple, and it should 
take only a few minutes. We have 
cleared it with the leadership, and I be
lieve it is agreeable to them. 

The amendment would require a study 
by the Secretary of Defense as to how we 
can better utilize civilian faculty in serv
ice academies, with particular emphasis 
in those areas wherein military expertise 
is not required. 

In the military academies now, we can 
only give a general education. The lib
eral arts aspects vary from one academy 
to another. However, there are require
ments, for example, for the teaching of 
literature, English, mathematics, and so 
on, with the very basics of education, 
which do not require military instructor 
expertise to perform. 

It has been thought for some time that 
we would save considerable money if the 
academies could move toward utilizing 
their regular civilian instructor sta1Is 
that might be available for those basics 
of education-retaining, of course, the 
military instruction for military officers 
who have had more experience in that 
area. 

The necessity to bring officers back 
and requalify them for this type of ad
vanced instruction in the basics of edu
cation is expensive. It means perm.anent 
change of station orders. It means mov
ing their families across country and 
sometimes from overseas. It means re
training and requalifying them to per
form the tasks they have been assigned 
to, which would not be necessary if we 
could utilize in those basics more of a 
permanent cadre of civilian i.'1structors 
and professors. 

This amendment would require the 
Secretary of Defense to conduct a study 
for that type utilization and make a rec
ommendation for the ratio and the posi
tions in which money could be saved and 
at the same time give better educational 
opportunities in the academies because 
of increased expertise that the civilian 
faculty would have. 

I believe the leadership on both sides 
of the aisle are prepared to accept the 
amendment. I do not require a rollcall 
vote. 
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Mr. STENNIS. Mr. President, I yield 
to the Senator from Georgia. Tbis mat
ter relates to personnel. 

Mr. NUNN. Mr. President, I have 
talked to the junior Senator from Ohio, 
and y staff bas talked to- his staff 
about this amendment. 

There probably are a considerable 
number of ways in which we can in
crease the effectiveness and the effi
ciency of the dollars spent in training 
at the academies. The distinguished 
junior Senator from Ohio is probably 
better informed on that subject than 
is any other Member of the Senate. 

I believe this amendment would be a 
positive step in determining whether we 
can make efficiency and effectiveness and 
improvements in instruction at the mili
tary cademies, and I recommend that 
the senate and the Committee on 
Armed Services accept the amendment. 

Mr. STENNIS. I support the amend
ment as outlined by the distinguished 
Senator from Ohio. 

Mr. GLENN. I thank the Senator. 
The PRESIDING OFFICER. The 

question is on agreeing to the amend
ment offered by the distinguished Sen
ator from Ohio (Mr. GLENN). 

The amendment was agreed to. 
Mr. GLENN. Mr. Presidenty I move 

to reconsider the vote by which the 
amendment was agreed to. 

Mr. STENNIS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. STENNIS. Mr. President, the bill 
is open to further amendment. 'Tile com
mittee is prepared to take up any 
amendment. t.bat a Senator may wish. 

Only one amendment is set for a time 
certain, and that is the Kennedy 
amendment with respect to the Minute
man m money, and it is set for tomor
row at 1 p.m. 

The committee is ready and wiJ.l be 
glad to take up any other amendment 
at tllis time. 

(At this point, Mr. GLENN assumed tha 
chair.) 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that upon the 
resumption of consideration of the mili
tary procurement bill tomorrow at 9: ao 
a.m., the distinguished Senator from 
Colorado <Mr. GARY HART) be recognized 
to call up his amendment. 

The PRESIDING OFFICER. vVithout 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. There is a 
time limitation on the Hart amendment 
of 30 minutes. Presumably, there will be 
a rollcall vote. 

Mr. GOLDWATER. Mr. President, will 
the Senator yield? 

Mr. ROBERT C. BYRD. I yield. 
Mr. GOLDWATER. Is that the amend

ment pertaining to gas? 
Mr. STENNIS. This amendment per

tains to the A-7D. The Senator from 
Texas can explain this amendment. 

Mr. TOWER. The Hart amendment 
would delete the authorization for the 
procurement of 24 additional A-7D's. It 
'\Vas put in the bill by the committee. 

Mr. GOLDWATER. I wanted t(}make 
it clear, because Senator HART has at 
least two amendments. One has to do 
with gas stored off the end of the runway 

of Peterson Field in Denver, and the 
other relates to the A-7. 

Mr. TOWER. The amendment referred 
to is the A-7D amendment. 

Mr. STENNIS. Mr. President~ there are 
no other Hart amendments to this bill. 

Mr. ROBERT C. BYRD. Mr. President, 
hopefully, upon the disposition of the 
amendment by Mr. HART tomorrowy the 
distinguished Senator from Ohio <Mr. 
GLENN) or the distinguished Senator 
from Maine <Mr. HATHAWAY) or the dis
tinguished Senator from Kansas <Mr. 
DoLE) will be prepared to call up an 
amendment. 

I have discussed this matter v;ith the 
distinguished Senator f1·om Ohio <Mr. 
GLENN) and he is going to make every 
effort, if things can be worked out over
night, to be in a posit"on to call up his 
amendment at that time. However, this 
does not bind him at the moment. How
ever, he has indicated that it is his hope 
that early tomorrow he will be in a posi
tion to call up his amendment. 

I express the same hope on behalf of 
Mr. HATHAWAY and Mr. DOLE, but I am 
in no position to commit any one of the 
three at this point. 

Mr. STENNIS. Mr. President, if the 
Senator will yield, I believe that we al
ready have a time agreement on the Dole 
amendment. 

Mr. ROBERT C. BYRD. Yes. 
Mr. STENNIS. As to the Hathaway 

amendments-there are several, largely 
on the same subject--staff members of 
the committee and his staff have been 
working on those amendments today 
and are on the verge of having something 
special to submit to the Senate. However, 
other Senators who are interested have 
not had an opportunity to go into the 
staff conclusions. They will be ready in 
the morning, I understand. 

The committee is ready on all pending 
amendments. I appreciate the coopera
tion of the leadership and of the mem
bership in brlnging up these matters. 
There is no reason why we cannot dis
pose of a great number of them tomor
row. There is a disposition to agree to 
a short time, once we can get them lined 
up and the Senators can be here. I think 
we can move rather fast tomorrow. 

Mr. ROBERT C. BYRD. I hope so. 
Mr. GRIFFIN. Mr. President, if the 

Senator ill yield for a question, I do 
not believe there is any problem. but I 
want to be sure. 

In view of the fact that there is no time 
allotted for debate and we will proceed 
right to a vote tomorrow on a motion 
to table and a motion to reconsider, may 
it be presumed that such a motJ.on to 
table and such a motion to reconsider 
have been offered, in effect, and are en
compassed in the agreement, and we will 
proceed right to a motion to table a mo
tion to reconsider, so that those motions 
do not have to be made? They are al
ready before the Senate, In the agree
ment. 

Mr. ROBERT C. BYRD. Yes. The 
agreement assumes. quite correctly, I 
think, that the motion to reconsider has 
been made, that the motion to table the 
motion to reconsider has been made. 

Mr. GRIFFIN. And we proceed right 
to a vote? 

Mr. ROBERT C. BYRD. Proceed im
mediately to a vote on the motion to 
table. 

As I indicated when I presented the 
request. a Senator on the other side of 
the aisle has at the desk a motion to 
reconsider. The Senators on this side of 
the aisle know that that motion is going 
to be rna e. So, rather than go through 
the motions of making those motions, the 
Sen'ltors have agreed to the votes at the 
times allotted. 

Mr. GRIFFIN. Does the Senator sup
pose the Parliamentarian understands 
it that way, too? 

Mr. ROBERT C. BYRD. I am sure the 
Senator would like to have the Chair 
respond to that. 

Mr. GRIFFIN. I make such a parlia
mentary inquiry. 

The PRESIDING OFFICER. For the 
purposes of this agreement, the question 
would come on the motion of the Sena or 
from West Virginia to table the motion 
of the Senator from Maryland to recon
sider the nomination. 

I am sure that is clear. 
Mr. ROBERT C. BYRD. I thank the 

Chair. 

NOMINATION OF S. JOHN BYING
TON-ORDER FOR YEAS AND NAYS 

Mr. ROBERT C. BYRD. I ask unani
mous consent that it be in order to order 
the yeas and nays with one showing of 
seconds at any time tomorrow as in 
executive session on the various votes 
that may occur in connection 'With the 
nomination of Mr. S. John Byington. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none. With
out objection, it is so ordered. 

STANDING ORDER FOR PLACEMENT 
OF PROGRAM IN RECORD 

Mr. ROBERT C. BYRD. Mr. President, 
is there a standing order that the state
ment of the program will appear just 
prior to the motion to adjourn daily? 

The PRESIDING OFFICER. There is 
such an order. 

Mr. ROBERT C. BYRD. I thank the 
Chair. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR THE YEAS AND NAYs
SENATOR GARY HART'S AMEND
MENT TO H.R. 12438 

:Mr. ROBERT C. BYRD. Mr. President, 
I ask for the yeas and nays on the 
amendment by Mr~ GARY HART to be 
voted on tomorrnw morning. 

The PRESIDING OFFICER. Is there 
a sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 
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NOMINATION OF S. JOHN BYING
TON-YEAS AND NAYS 

Mr. ROBERT C. BYRD. Mr. President, 
as in executive session, I ask for the 
yeas and nays on the votes that will be 
required, depending upon developments, 
in connection with the nomination of Mr. 
S. John Byington. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 

ORDER FOR YEAS AND NAYS ON 
AMENDMENTS TO H.R. 12438 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that it be in 
order to order the yeas and nays at any 
time on other amendments prior to the 
taking up of the Kennedy amendment 
tomorrow, and that one show of second 
will be sufficient for any number of votes 
during the morning, unless there is ob
jection. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
GLENN) . Without objection, it is so or
dered. 

PROGRAM 

Mr. ROBERT C. BYRD. Mr. President, 
the Senate will convene at the hour of 
9 a.m. tomorrow. After the two leaders or 
their designees have been recognized un
der the standing order, Mr. LEAHY will be 
recognized for not to exceed 15 minutes, 
after which there will be a period for the 
transaction of routine morning business 
not to extend beyond the hour of 9:30 
a.m., with statements limited therein to 
5 minutes each. 

At the hour- of 9: 30 a.m., the Senate 
will resume consideration of the military 
procurement bill, H.R. 12438. At that 
time, the distinguished junior Senator 
from Colorado <Mr. GARY HART) will be 
recognized to call up his amendment, on 
which there is a time limitation of 30 
minutes, to be equally divided and con
trolled in accordance with the usual 
form. A rollcall vote will occur on the 
disposition of that matter. 

On the disposition of that amend
ment, it is hoped that other Senators 
will be prepared to call up their amend
ments, among which are the following: 
Mr. GLENN's, on which there is a time 
limitation of 20 minutes, to be equally 
divided and controlled in accordance 
with the usual form; Mr. THuRMoND's, 
on which there is a time limitation of 40 
minutes, to be so equally divided and con
trolled; Mr. DoLE, who has a 1-hour lim-
itation on his amendment, to be so 
equally divided and controlled. 

At the hour of 12:30 p.m., the Senate 
will go into executive session and, with
out any intervening debate or motion, 
will vote by rollcall, which will be or-

dered, undoubtedly, on a motion by the 
Senator from West Virginia (Mr. RoB
ERT C. BYRD) to table the motion by 
Mr. MATHIAS to reconsider the vote by 
which the nomination of Mr. S. John 
Byington was rejected on yesterday. 

If the motion to table prevalls, the 
Senate will resume legislative session 1m
mediately and will pursue further con
sideratioz: of the military procurement 
bill. If the motion to table falls, a vote 
will occur immediately, without inter
vening debate or motion, on the motion 
to reconsider the vote by which the nom
ination of Mr. Byington was rejected on 
yesterday. 

If the motion to reconsider fails, the 
Senate will immediately resume legisla
tive session and will continue considera
tion of the military procurement bill. If 
the motion to reconsider carries, that 
vote on the nomination will occur 30 
minutes following the disposition of the 
Bartlett amendment later in the after
noon, such 30 minutes being equally di
vided between both sides on the question. 

At 1 p.m. tomorrow, the Senate will 
proceed to consideration of the Kennedy 
amendment on the Minuteman missile. 
There is a time limitation for debate 
thereon of 2 hours, to be equally divided 
and controlled in accordance with the 
usual form. At the expiration of that 
time, which, if allowed to run, would put 
the Senate at 3 o'clock p.m., the Senate 
will vote on the Kennedy amendment. 

Upon the disposition of that amend
ment, the Senate will proceed to the dis
position of the amendment by Mr. BART
LETT to the military procurement bill, 
on which there is a 90-minute time lim
itation, to be equally divided and con
trolled in accordance with the usual 
form. 

Mr. President, numerous rollcall votes 
will occur tomorrow. The first rollcall 
vote could occur as early as 10 o'clock 
a.m. 

Mr. GOLDWATER. Will the Senator 
yield at that point? 

Mr. ROBERT C. BYRD. Yes. 
Mr. GOLDWATER. Actually, we are 

all interested in the passage of the mili
tary authorization bill. I was wondering 
if the leader is now prepared to tell this 
body how late we shall stay in to ac
complish that? 

Mr. ROBERT. C. BYRD. Mr. President, 
I cannot respond with specificity to the 
distinguished Senator. I can only say 
that the leadership is prepared to stay 
in late tomorrow evening if it will fur
ther the objective of the Senator and 
the Senate in completing action on the 
military procurement bill tomorrow eve
ning. I hope that will occur. I have some 
reason to doubt that that final action 
will occur tomorrow evening, but as the 
distinguished chairman of the commit
tee has so appropriately stressed, it is 
certainly hoped that if action is not 
completed tomorrow evening, at least an 
agreement can be reached by tomorrow 
evening which woUld see final action on 
the bill before the Senate recesses for 
the Memorial Day weekend. 

Mr. GOLDWATER. I ask that because 
those of us who live in the West have a 
very clifficult problem of travel these 
days. It is getting more and more dif
ficult to get airline reservations to the 

West. We have been sitting here now, 
Monday and Tuesday, with no action at 
all, no action last Friday, nothing on 
Saturday. I am committed very deep
ly, and have been all week, in my home 
State, which commitments I have can
celed. I have to be there on Thursday. 
I do not care personally how late we 
stay in tomorrow night. I think there 
have been 30-odd Senators out of this 
body, at home attending to their fences 
and so forth. Maybe it would not hurt if 
we looked forward to a late session so 
those of us who have made the sa,cri
fice by staying here and doing nothing 
might be able to make reservations to 
get home. 

I hope that sometime tomorrow night, 
even if it takes until midnight, we can 
get rid of this bill. 

Mr. ROBERT C. BYRD. I agree with 
the distinguished Senator. As long as 
there is some reasonable hope that the 
Senate is disposed to complete action 
on this bill tomorrow evening, the lead
ership is certainly willing to stay to 
achieve that end. 

The distinguished Senator from Ari
zona has been here and been available 
for votes and certainly is within his 
rights in pointing out that various Sena
tors could have called up amendments 
on yesterday but, for one reason or an
other, did not choose to do so. I hope 
that action will be completed tomorrow 
and, if not tomorrow, certainly on Thurs
day, keeping in mind our commitment 
on the antitrust legislation. 

Mr. STENNIS. Mr. President, will the 
Senator yield to me? 

Mr. ROBERT C. BYRD. Yes. 
Mr. STENNIS. I hate for there to be 

any inference that we have not been 
ready to pursue business today. 

If all of those who want to get through 
could just stay here and keep impress
ing their fellow Senators with the need 
for it, I think that would have a psy
chological effect. We got down to the 
proposition today of being ready to take 
up a matter and vote on it and dispose 
of it, but it went off on the idea of 
postponing it so a trip could be taken 
and then postponing the vote ton1orrow 
until a certain time. With such actions 
as that, we are not going to get any
where. 

I think if we come here and stay o:1 
the floor and exhort our fellows to be 
ready, that will do some good. 

Mr. ROBERT C. BYRD. Mr. President, 
the distinguished chairman of the com
mittee (Mr. STENNIS) has certainly done 
everything within his power to bring 
matters to a conclusion on the military 
procurement bill. He has stood ready at 
all times to debate amendments and 
even to agree to a firm vote. He stands 
ready now. 

ADJOURNMENT . 

Mr. ROBERT C. BYRD. Mr. President, 
if there be no further business to come 
before the Senate, I move, in accordance 
with the previous order, that the Senate 
stand in adjournment until the hour of 
9 a.m. tomorrow morning. 

The motion was agreed to; and at 
5:55 p.m., the Senate adjourned until 
tomorrow, Wednesday, May 26, 1976, at 
9a.m. 
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