g, E—

-
I [ I oy

United States
of America

Congressional Record

d
PROCEEDINGS AND DEBATES OF THE 102 CONGRESS, FIRST SESSION

SENATE—Wednesday, June 5, 1991

The Senate met at 9:30 a.m., on the
expiration of the recess, and was called
to order by the Honorable HERBERT
KoHL, a Senator from the State of Wis-
consin.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

Come now, and let us reason together,
saith the Lord: though your sins be as
scarlet, they shall be as white as snow;
though they be red like crimson, they
shall be as wool.—Isaiah 1:18.

Loving Father in Heaven, we thank
You for this gracious assurance from
the prophet Isaiah that You are a for-
giver of sins rather than one who con-
demns. We thank You for Your appeal
to reason rather than emotion—that
forgiveness and cleansing are the ra-
tional approach of the God of the Bible
to sinners.

Dear Father, help us to see that the
problem is not that we sin but that we
will not turn to You in confession to
receive forgiveness and cleansing.
Teach us the reasonableness of confes-
sion. Help us refrain from hiding our
sins rather than coming to You in con-
fidence, knowing that You will remove
our sins from us and free us from guilt
which is so inwardly destructive and
enervating.

We pray in His name who loved us
and gave Himself for us. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 5, 1991.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable HERBERT KOHL, a Sen-

(Legislative day of Monday, June 3, 1991)

ator from the State of Wisconsin, to perform
the duties of the Chair.
ROBERT C. BYRD,
President pro tempore.
Mr. KOHL thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. Under the standing order, the ma-
jority leader is now recognized.

THE SCHEDULE

Mr. MITCHELL. Mr. President, this
morning following the time reserved
for the two leaders, there will be a pe-
riod for the transaction of routine
morning business not to extend beyond
10 a.m., during which Senators may
speak for up to 5 minutes each.

When morning business closes at 10
a.m., the Senate will resume consider-
ation of 8. 173, the modified final judg-
ment bill. This bill has been pending
since Monday afternoon.

Yesterday, the chairman of the Com-
merce Committee and manager of the
bill encouraged Senators who have in-
dicated an intention to offer amend-
ments to the bill to come to the floor
and offer those amendments for debate
and disposition. I want now to reit-
erate what the chairman and manager
has stated and to urge all Senators to
come to the Senate floor if they want
to offer an amendment and to offer the
amendment so that we can proceed
with consideration of and disposition of
this bill.

It is my hope and my expectation
that the Senate can complete action on
this legislation today. This will have
been the third day of consideration.
Therefore, Mr. President, Senators
should be aware that as amendments
are offered and debated during the day
rollcall votes may occur at any time.

Upon the completion of this bill, it is
my hope we can proceed to the surface
transportation bill. That is a very im-
portant comprehensive measure, re-

ported out by a large majority of the
Environment and Public Works Com-
mittee. It affects every State in a very
direct way. I know there will be a num-
ber of Senators who will want to ad-
dress the subject both during debate
and amendments. I hope we can get to
that bill as soon as possible.

Thereafter, it is my intention to pro-
ceed to crime legislation. I hope we can
get to that by sometime during next
week.

So the schedule for the next several
days will be to complete action on the
modified final judgment bill, hopefully
today; to move as promptly as we can
to the surface transportation bill, and
as soon as we can complete action on
that to move to crime legislation. I am
talking now about the period of the re-
mainder of this week and next week to
consider such measures.

Senators should be aware that both
the surface transportation and crime
bills are likely to attract a large num-
ber of amendments and a large number
of votes, so Senators should prepare for
that eventuality and adjust their
schedules accordingly.

RESERVATION OF LEADER TIME

Mr. MITCHELL. Mr. President, I re-
serve the remainder of my leader time
and I reserve all of the time of the dis-
tinguished Republican leader.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business not to extend be-
yond the hour of 10 a.m., with Senators
permitted to speak therein for not to
exceed 5 minutes each.

Mr. MITCHELL. Mr. President, I sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

¢ This “bullet” symbol identifies statements or insertions which are not spoken by a member of the Senate on the floor.
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Mr. BURNS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

THE COMMUNICATIONS COMPETI-
TIVENESS AND INFRASTRUC-
TURE MODERNIZATION ACT OF
1991—S. 1200

Mr. BURNS. Mr. President, it seems
in this Congress we are highlighting
some policy being discussed not only
on the manufacturing bill, S. 173, be-
fore this body now, to take control and
revamp our policy as far as tele-
communications are concerned.

Mr. President, I rise today to intro-
duce, along with Senators GORE and
DoOLE, S. 1200. It is called the Commu-
nications Competitiveness and Infra-
structure Modernization Act of 1991.
This is designed to advance the na-
tional interest by promoting and en-
couraging the more rapid deployment
and development of nationwide, ad-
vanced broadband communications
networks by the year 2015.

S. 1200 presents a powerful vision of
harnessing the convergence of video,
telephone, and other services in a na-
tionwide broadband communications
system. The bill, by creating a struc-
ture for the early deployment of
broadband communications systems, is
designed to move America forward into
the information age of the 2lst cen-
tury.

A broadband communications infra-
structure will be every American’s tool
of personal emancipation, will generate
a quantum increase in America—free-
dom of speech, freedom of choice, free-
dom of ideas. This will allow Ameri-
cans to recapture and expand upon the
democratic tradition and community
spirit of the early years of this great
Nation by freeing Americans from the
constraints of space and time and will
allow civic and economic participation
for all members of this great Republic.

Mr. President, the U.S. economy is
becoming increasingly dependent on
the provision of services that require
efficient distribution and dissemina-
tion of information. Over 50 percent of
all U.S. workers are currently em-
ployed in information intensive service
industries that are heavily reliant on
communications.

Even traditional manufacturing
firms increasingly depend on the swift
movement of information from head-
quarters to factories to distribution
points to customers in order to remain
competitive with their domestic and
foreign rivals.

This transformation has heightened
the importance of communications to
the Nation's economic and social wel-
fare. Communications infrastructure
will be as important in the future to
the information economy as the trans-
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portation infrastructure has been to
the industrial economy.

It is, therefore, essential that the
United States have a nationwide,
broadband communications infra-
structure capable of satisfying the in-
formation handling needs of our citi-
zens, now and in the future.

The more rapid deployment of a
broadband communications infrastruc-
ture will stimulate the development of
American technology for domestic use
and for export abroad and will help en-
sure that the United States is not
forced to import broadband commu-
nications systems and export the jobs
to develop and manufacture the related
technology. Such networks will en-
hance the ability of all-sized businesses
to compete on a nationwide and global
basis, thus ensuring America’s place as
an economic world leader.

Such an infrastructure will improve
the ability to transfer information-in-
tensive business tasks to rural areas,
which are much in need of economic
stimulation; will reduce personal and
business travel through video con-
ferencing, enabling employees to work
at home and easing congestion in
urban areas; and reducing the United
States' reliance on foreign sources of
oil; and will bring educational opportu-
nities to children and adults in all
areas of the country through two-way
interactive video education and train-
ing.

Such an infrastructure also will im-
prove access to affordable health care
through the transmission of medical
imaging and diagnostics; will enable
the elderly, through daily monitoring
of their well-being, to remain at home
longer rather than being prematurely
forced into a medical care facility; and
will permit disabled Americans, and in-
dividuals who are for one reason or an-
other bound to the home, to actively
participate in the work force.

A broadband communications infra-
structure will be every American’s tool
of personal emancipation; will generate
a quantum increase in American’s free-
dom of speech, freedom of choice, and
freedom of ideas; will allow Americans
to recapture, yet expand upon, the
democratic tradition and community
spirit of the early years of this great
Nation; and by freeing American’s from
the constraints of space and time will
allow civic and economic participation
for all members of the Republic.

A nationwide, broadband communica-
tions system available to all Ameri-
cans by the year 2015 will, in short, pro-
pel America into the information age
of the 21st century by making our co-
mestic economy robust through the
availability of advanced communica-
tions technologies and services to all
businesses, by ensuring America’'s posi-
tion in the global information economy
remains unrivaled, and by securing for
our citizens a quality of life unparal-
leled in our previous history.
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11. ECONOMIC COMPETITIVENESS

The more rapid deployment of a
broadband communications infrastruc-
ture to every business, educational and
health care institution, and home in
America will fundamentally improve
the U.S. international competitiveness
in the information age. Our foreign
competitors in the Pacific rim and Eu-
ropean Community are marshaling
their resources and pushing ahead ag-
gressively with communications infra-
structure modernization with the ex-
pectation that their massive invest-
ments will be recovered by selling the
related technology abroad.

If the United States, and States like
my home State of Montana, can de-
velop a superior broadband commu-
nications infrastructure, they will be
in an excellent position to compete
globally for new industry. Our ability
to build and grow this broadband net-
work will be the deciding factor as to
how we survive and, hopefully, prosper
in the 21st century.

National broadband networks and
telecommunications infrastructure
goes to the heart of our Nation’s abil-
ity to compete, in the future, in global
markets.

Other countries are making substan-
tial investments in their communica-
tions networks with the expectation
that those investments will be recov-
ered by selling the related technology
abroad. Our Nation must be competi-
tive or risk importing the technology
and exporting the jobs.

Japan, through a national public pol-
icy discussion and decision that took
place 10 years ago, designated tele-
communications as the key, strategic
industry for the 21st century. This em-
phasis on telecommunications as a
strategic industry calls for Japan to
spend $240 billion over the next 10
years.

Much of Japan’s multibillion dollar
investment is targeted to export mar-
kets—the United States, in particular.
By the year 2015, the Japanese Govern-
ment plans to have every Japanese
business, home, and institution served
by broadband communications tech-
nology. The Japanese Government esti-
mates that by the year 2020 fully one-
third of Japan’'s gross national product
will be generated through its
broadband communications network.

Mr. President, this is the reason for
this legislation. It is just what we have
drawn up here. This legisiation forces
us into a situation where by 2015, we
can be on level terms with our com-
petitors. Right now, with current pol-
icy, it is estimated that we will not be
in a competitive position until 2040
under present policy. That is why we
have to change.

The French, whose telecommuni-
cations system was once the laughing
stock of the Western World, have de-
veloped the largest and most successful
video text system in the world—the
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Minitel system. The French introduced
Minitel in 1985. By October of last year,
more than 4% million terminals were
in operation, offering more than 11,000
information services including per-
sonal financial management, comput-
erized catalog shopping and hotel and
airline reservations. In France, more
than 30 percent of the working popu-
lation has access to a Minitel terminal
at the home or office.

In Great Britain, the British Govern-
ment recently announced that it would
pursue wide-ranging deregulation of its
nation’s telecommunications industry,
including erasing most of the legal re-
strictions separating the telephone and
cable television industries. The British
Government intends to allow largely
unrestricted access to the local, long
distance and international service mar-
kets. This proposal makes the United
Kingdom the most open telecommuni-
cations market in the world, including
the United States.

The approval of these recommenda-
tions lets the United Kingdom in ef-
fect, leapfrog the United States in pro-
gressive regulatory actions. The im-
pact of this procompetitive commu-
nications policy is already paying
handsome dividends. Many American
telephone companies are investing in
startup cable television franchises.

Our great Nation must not be a late-
comer to the world information revolu-
tion. S. 1200 is specifically designed to
ensure that we are ahead of the curve
by removing obstacles to U.S. competi-
tiveness.

While our competitors marshal their
resources, the TU.S. telecommuni-
cations industry is mired in a regu-
latory and legal gquagmire that often
discourages investment in new tech-
nology and stunts innovation. Why is
this happening? Why are we allowing it
to happen?

The answers can be found in our pub-
lic telecommunications policy. Or
more precisely, our lack of a clear and
forward-looking public policy.

Nations, like Japan, France, and
England, our economic competitors,
believe that telecommunications infra-
structure is critical to their country’s
economic future. The United States, on
the other hand, has not reached any-
thing close to a consensus. We are still
arguing at the starting line.

If those nations are moving forward,
surely we have to, also. What are the
possibilities for broadband networks?
Nobody really knows how big the mar-
ket is; who will use it. Some imagina-
tive and innovative entrepreneur may
use it in ways that we have not even
dreamed of yet. But as long as our pol-
icy is in place, those entrepreneurial
young people and people with imagina-
tions will not have a chance.

III. QUALITY OF LIFE

But there is more to all this than
just meeting the competitiveness chal-
lenge on the international playing
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field. My vision in S. 1200 also promises
to enhance the quality of life for Amer-
ican citizens here at home. All Ameri-
cans deserve to have access to informa-
tion, and broadband communications
networks both wire-based and wire-
less—will make that information avail-
able.

Information can improve our way of
life. It can empower individuals to suc-
ceed.

What are some of the possibilities of
broadband networks envisioned by
S. 1200?

The shortage of doctors and health
care professionals in rural areas could
be overcome. Health care facilities in
smaller towns could hook up with hos-
pitals in larger towns and take advar-
tage of their equipment and expertise.
Preliminary examinations could be
carried out without patients having to
travel hundreds of miles each way.

Our schools could access any library
in the United States or the world and
have guest teachers via a two-way
interactive audio and visual network.
This would give America's children un-
limited opportunities to learn. For
large, rural States like Montana, and
for inner-city school systems strug-
gling with limited resources, the im-
pact on education could be dramatic.

A broadband network would also be
important to elderly Americans, like
my parents, who are both in their
eighties and who will soon celebrate
their 60th wedding anniversary. They
could stay in their homes longer if
they had the ability to monitor their
well-being on a daily basis—which is
something a broadband network can
make possible—rather than being pre-
maturely forced into a medical care fa-
cility or nursing home. An additional
year or two in their own home would
mean a lot to them.

And think of the imapct of a
broadband network on jobs. An engi-
neer or stockbroker could live in any
city, town, or rural community in this
country and still work anywhere in the
world via a broadband network. In
Montana, many of our graduating sen-
iors want to stay in our beautiful State
where the skies are blue, the water is
crisp, the air is healthy, and the qual-
ity of life is good. But they are forced
to leave the State to find jobs. We need
to keep our best and brightest at home.

Data processing or telemarketing
jobs could be relocated to areas where
the cost of living is lower and the peo-
ple are hard working and well-edu-
cated. There's a vast, untapped work
force out there, all we have to do is
reach out and touch them through
broadband networks.

Underprivileged Americans living in
the inner cities would be able to tap
into vast resources of information via
fiber optics. This would help to further
open the door of opportunity.

Handicapped Americans and individ-
uals who are for one reason or another
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bound to the home could actively par-
ticipate in our work force via

broadband networks.

These are but just a few examples of
the how broadband networks and S.
1200 could enhance the lives of all
Americans. The possibilities are lim-
ited only by the human mind.

For instance, workers in the Wash-
ington area are fast becoming the Na-
tion's leading telecommuters. Many
Washington employers are seeing ad-
vantages to letting employees work
outside the confines of the corporate
office.

To meet the challenges of congestion
in urban areas, not to mention U.S. re-
liance on foreign sources of oil, we
must look at telecommuting. Our high-
ways of the future will not be made of
concrete and steel but of glass and
spectrum. We will not travel in cars,
but on bits of pulsating light. It will
not take us hours or days to travel
around the world, only a second.

Along with millions of others who
commute to and from our Nation’'s
Capital, I know the meaning of the
word congestion. I like to call I-395,
which I drive each day, the world’s
largest parking lot.

In addition to those that are em-
ployed elsewhere but work at home—
the true telecommunters—there are a
growing number of people whose home
is their place of employment. In 1989,
there were 14.6 home-based businesses.
By 1995, the number is expected to
grow to 21 million. More and more of
these home-based businesses are com-
munications-intensive, relying on PC’'s
with modems, fax machines, 800 num-
bers, etc. This strongly suggests to me
that by 2015 home users will demand
and need a lot more than just plain old
telephone service [POTS].

The advent of broadband networks as
envisioned in S. 1200 will make it pos-
sible for people from every corner of
this nation to plug into super comput-
ers and an unlimited information net-
work around the world. Our highways
of the future should include our tele-
communications infrastructure.

Workers will travel to work on infor-
mation highways instead of our tradi-
tional highways. The cars on these in-
formation highways will be bits of in-
formation which can travel anywhere
in the world instantly. These highways
will be clean, instantaneous and permit
Americans to live where they please.
With the advent of broadband net-
works, our traditional highways will be
less congested, we'll save on fuel con-
sumption, and we'll reduce the release
of antomobile pollutants into the envi-
ronment.

Think of it, a stockbroker could live
in Circle, MT, with a population of 931,
and be in instant contact with anyone,
anywhere, anyway. That person won't
have to burn thousands of gallons of
fossil fuel each year to drive to and
from work. We don't have to invest bil-
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lions of dollars for a mass transit sys-
tem to move that person around. And,
best of all that person will be able to
live and work in rural America.

For the first time in the history of
this country, people are moving to
rural areas and away from cities and
suburban areas. One estimate is that
by 2010, between one-third and one-half
of the middle class in America will live
outside metropolitan and suburban
areas. Of course, jobs are moving as
well, and the communications infra-
structure must be there to support
them.

The same is true for underprivileged
Americans living in the inner city.
They may not have the income or abil-
ity to travel the world, but the world
can be brought to them via these infor-
mation highways.

IV. CONCLUSION

Yes, the vision I have is indeed a
grand one. And it can happen without
investing huge amounts of government
money. Money that we don’t have. Our
telecommunications industry is willing
to invest in the necessary infrastruc-
ture to make it possible. We as Mem-
bers of Congress only need to update
our telecommunications policy to
make what's possible a reality. We
need broadbased agreement on cohesive
communications public policy goals. S.
1200 is a good faith effort to do just
that.

As a member of both the Senate
Commerce, Science, and Transpor-
tation Committee and the Senate En-
ergy and Natural Resources Commit-
tee, it is my goal during this session of
Congress to enact legislation that will
make the United States the world lead-
er in the information age. In addition
to S. 1200, I added a telecommuting
amendment to the national energy
strategy bill, and I plan to offer a tax
bill which will create communications
infrastructure enterprise zones.

If we wait until the middle of the
next century to complete the Nation's
broadband networks; the world will
have passed us by and taken much of
our economy with it.

The challenge facing regulators and
legislators is how to provide the nec-
essary incentives for upgrading the in-
frastructure while at the same time
preserving universal service.

We do not need to mortgage our fu-
ture; but we do need to invest in it. We
must encourage competition among
our telecommunications companies to
invest and reinvest in this country,
ways that will still ensure affordable
basic service, so that the average fam-
ily can afford these marvelous 21st-cen-
tury opportunities for human growth
and consequent human fulfillment and
prosperity.

I look forward to working with each
of my colleagues in making this vision
a reality with passage of S. 1200.

Mr. President, let me take this op-
portunity to personally thank Senator
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GORE for his leadership and foresight in
pursuing a vision for an information
rich America.

I look forward to working closely
with Senator GORE, Minority Leader
DoLE and all of the cosponsors of this
measure.

Mr. President, I ask unanimous con-
sent that a summary of the bill and a
copy of the bill be printed immediately
following my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EXECUTIVE SUMMARY COMMUNICATIONS COM-
PETITIVENESS AND INFRASTRUCTURE MOD-
ERNIZATION ACT OF 1991

The following is a description of the major
provisions of the new Burns/Gore bill:

The bill sets a new national goal in the
Communications Act that by the year 2015
the United States establish an advanced,
interactive, interoperable, broadhand com-
munications system available to all homes,
businesses, educational institutions, health
care organizations, and other users. The year
2015 was selected as the goal because that is
the same date which the Japanese have tar-
geted for completion of their fiber optic net-
work. The Japanese government estimates
that by the year 2020 fully one-third of Ja-
pan's GNP will be generated through its
broadband communications system. A na-
tionwide, advanced broadband communica-
tions system available to all Americans by
2015 will propel America into the Informa-
tion Age of the 21st Century by:

(1) Making our domestic economy robust
through the availability of advanced commu-
nications technologies and services to all
businesses;

(2) Ensuring that the United States is not
forced to import broadband systems and re-
lated technology and export the jobs to de-
velop and manufacture these systems;

(3) Providing a broad range of new edu-
cational opportunities for students of all

ages;

(4) Delivering better health care and serv-
ices, especially in rural areas and at home,;

(5) Enabling handicapped Americans and
other employees to work at home through
telecommuting; and

(6) Securing for our citizens a quality of
life unparalleled in our previous history.

In order to achieve the 2015 goal, telephone
companies will be required to submit a con-
struction and deployment plan with the
State regulatory commission in each State.
The plan shall include:

(1) A schedule for completion of the system
by 2015;

(2) A description of the technology to be
employed;

(3) Estimates of costs for new construction;
and

(4) The pace of retirement of plant which
will be displaced by the broadband commu-
nications system.

The plan must provide for early deploy-
ment of broadband technology to edu-
cational institutions, health care facilities
and small businesses. The plan must also
provide for deployment to less densely popu-
lated areas and economically disadvantaged
areas at a rate reasonably related to the rate
of deployment in more populous and affluent
areas.

The State commission then has one year to
act on the plan. After the State commission
acts, the FCC will review the plan to certify
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compliance with the national goals and ob-
jectives of the Burns/Gore bill.

Telephone companies will initially be pre-
cluded from engaging in any content control,
ownership or generation of video program-
ming—only common carrier, “video dial
tone" service will be permitted. “Video dial
tone™ service will be defined to include:

(1) Transport of video signals;

(2) Broadband video gateways to ease ac-
cess between programmers and subscribers;

(3) Standard and customized menus and
other navigational aides;

(4) Standard and customized video storage
and forwarding services;

(5) Billing and collection services;

(6) Network management, including serv-
ice ordering, installation and maintenance,
testing, repair, and directory information
services;

(7) Advertising and marketing the video
dial tone to subscribers;

(8) Other ancillary services and functions
designed to improve the access to and utility
of video programming, so long as they are
outside actual content control or ownership;

(9) No local cable franchise requirement for
the telco or for a programmer providing
fewer than 10 channels of programming.

Then, only after the State commission ren-
ders a final determination regarding the plan
and the FCC certifies the plan, telephone
companies are permitted to license, package,
own and produce video programming subject
to the following strict regulatory safeguards
designed to deal quite specifically with al-
leged anti-competitive activity:

(1) 25 percent channel limitation (75 per-
cent of channels on a common carrier,
“video dial tone" basis with guaranteed ac-
cess to all third party programmers);

(2) Separate video programming subsidi-
ary, clearly delineating programming busi-
ness from the regulated telephone business,
to ease auditing and to prevent cross-sub-
sidization;

(3) Local cable franchise and all other reg-
ulatory constraints faced by cable industry;

(4) Cross subsidization prohibition and cost
allocation rules to protect telephone rate-
payers and competitors;

(5) Buyout prohibition to preclude telco
from monopolizing cable service;

(6) Joint marketing prohibition to prevent
telephone company from favoring its subsidi-
ary’s programming;

(7) Federal right of access to telco poles/
conduits for cable industry and other com-
petitors;

(8) Free carriage for broadcasters; and

(9) “Death penalty", i.e., divestiture of sep-
arate video programming subsidiary, for
willful violation of any safeguard.

Cable operators are encouraged to provide
basic telephone service and personal commu-
nications services (PCS) in competition with
telephone companies so long as the cable op-
erator obtains authorization from the appro-
priate state regulatory authorities. This is
included as a matter of simple fairness and
as a mechanism to further open all commu-
nications markets to competition.

The Communications Act is amended to
specifically establish a policy to permit mul-
tiple uses of communications technologies
and to eliminate restrictions on communica-
tions technologies to single lines-of-business.
This policy is strongly supported by FCC
Chairman Al Sikes.

The Commission is instructed to develop
rules and procedures for coordinated commu-
nications infrastructure planning—most im-
portantly, those actions necessary to ensure
the interconnectability and interoperability
between communications networks.
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The rural exemption which allows tele-
phone companies to provide cable service in
certain rural areas is increased to areas of
10,000 population (from the current level of
2500). The FCC is required to complete a pro-
ceeding within one year to review the state
of video programming and information serv-
ices provision in rural areas to ensure that
rural America is not left behind in the Infor-
mation Age.

S. 1200
Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SHORT TITLE

SECTION 1. This Act may be cited as the
“Communications Competitiveness and In-
frastructure Modernization Act of 1991".
TITLE I—COMMUNICATIONS INFRA-

STRUCTURE MODERNIZATION POLICY

FINDINGS

SEC. 101. The Congress makes the following
findings:

(1) The United States economy is becoming
increasingly dependent on the provision of
services that require efficient distribution
and dissemnination of information.

(2) Over 50 percent of all United States
workers are currently employed in informa-
tion intensive service industries that are
heavily reliant on communications.

(3) Even traditional manufacturing firms
increasingly depend on the swift movement
of information from headqguarters to fac-
tories to distribution points to customers in
order to remain competitive with their do-
mestic and foreign rivals.

(4) This transformation has heightened the
importance of communications to the Na-
tion's economic and social welfare.

(5) Communications infrastructure will be
as important in the future to the informa-
tion economy as the transportation infra-
structure has been to the industrial econ-
omy.

(6) It is, therefore, essential that the Unit-
ed States have a nationwide, advanced,
interactive, Interoperable, broadband com-
munications infrastructure capable of satis-
fying the information handling needs of our
citizens, now and in the future.

(7) The more rapid deployment of a nation-
wide, advanced, interactive, interoperable,
broadband communications infrastructure to
every business, educational and health care
institution, and home in America will fun-
damentally improve the international com-
petitiveness of the United States in the In-
formation Age by bringing new and different
services and products which will improve our
national productivity and our quality of life.

(8) Foreign competitors in the Pacific Rim
and European Community are marshalling
their resources and pushing ahead aggres-
sively with communications infrastructure
modernization, with the expectation that
their massive investments will be recovered
by selling the related technology abroad.

(9) By the year 2015, the Japanese Govern-
ment plans to have every Japanese business,
home, and institution served by broadband
communications technology, whereas in the
United States—given current public policy—
it is estimated that it will take until 2030 or
2040 to achieve the same result.

(10) The Japanese Government estimates
that by the year 2020 fully one-third of Ja-
pan’s Gross National Product will be gen-
erated through its broadband communica-
tions infrastructure.

(11) The more rapid deployment of a
broadband communications infrastructure
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will stimulate the development of American
technology for domestic use and for export
abroad and will help ensure that the United
States is not forced to import braodband
communications systems and related tech-
nology and export the jobs to develop and
manufacture these systems.

(12) Such an infrastructure will improve
the ability to transfer information-intensive
business tasks to rural areas, which are
much in need of economic stimulation; will
reduce personal and business travel through
at-home or business video conferencing,
thereby enabling employees to work at home
and reducing congestion in urban areas and
the reliance by the United States on foreign
sources of oil; and will bring educational op-
portunities to children and adults in all
areas of the Nation through two-way inter-
active video education and training.

(13) Such an infrastructure also will im-
prove access to affordable health care
through the transmission of medical imaging
and diagnostics; will enable the elderly,
through daily monitoring of their well-being,
to remain at home longer rather than being
prematurely forced into a medical care facil-
ity; and will permit disabled Americans, and
individuals who are for one reason or an-
other bound to the home, to actively partici-
pate in the workforce.

(14) A broadband communications infra-
structure will be every American's tool of
personal emancipation; will generate a quan-
tum increase in Americans’ freedom of
speech, freedom of choice, and freedom of
ideas; will allow Americans to recapture, yet
expand upon, the democratic tradition and
community spirit of the early years of this
nation; and by freeing Americans from the
constraints of space and time will allow civic
and economic participation for all members
of the republic.

(15) Such an infrastructure available to all
Americans by the year 2015 will, in short,
propel the United States into the Informa-
tion Age of the twenty-first Century by mak-
ing our domestic economy robust through
the availability of advanced communications
technologies and services to all businesses,
by ensuring that the position of the United
States in the global information economy re-
mains unrivaled, and by securing for our
citizens a quality of life unparalleled in our
previous history.

THE NEW NATIONAL GOAL

SEC. 102. Section 1 of the Communications
Act of 1934 (47 U.S8.C. 151) is amended by in-
serting immediately after ‘‘at reasonable
charges,” the following: “‘for the purpose of
establishing a nationwide, advanced, inter-
active, interoperable, broadband communica-
tions system available to all people, busi-
nesses, services, organizations, and house-
holds on or before the year 2015,".

BROADBAND COMMUNICATIONS SYSTEM
IMPLEMENTATION PLAN

8EC. 103. Title I of the Communications
Act of 1934 (47 U.S8.C. 151 et seq.) is amended
by adding at the end the following new sec-
tion:
““BROADBAND COMMUNICATIONS SYSTEM
IMPLEMENTATION PLAN

“SEC. 9. (a) In order to achieve the goal of
a nationwide, advanced, interactive,
interoperable, broadband communications
system, as provided in section 1, each local
exchange carrier shall prepare and carry out
a broadband communications system imple-
mentation plan for the States in which such
carrier operates.

“(b) To accomplish the purposes of this
section, the Commission shall, within sixty
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days after the date of enactment of this sec-
tion, convene a Joint Board under section
410{(a) to recommend the rules and regula-
tions governing such broadband communica-
tions system implementation plan. The
Joint Board shall make its recommendation
to the Commission within one year after the
date of enactment of this section, and the
Commission shall thereafter issue final rules
and regulations within sixty days after re-
ceipt of the recommendations of the Joint
Board.

“(c)(1) Each local exchange carrier shall
prepare its broadband communications sys-
tem implementation plan in accordance with
this section and the final rules and regula-
tions issued by the Commission under sub-
section (b). Such plan shall, within one year
after the date of issuance of such final rules
and regulations, be filed with each State in
which such carrier operates, by submitting
the plan to the regulatory agency of such
State with jurisdiction over the operations
of such carrier or, in the absence of such a
regulatory agency, a State agency des-
ignated by the Governor of such State. Sub-
mission of the plan shall not be construed to
subject such carrier to State regulation if
such carrier is not subject to such regulation
on the date of enactment of this section.

*(2) Such plan shall include but not be lim-
ited to the schedule for implementation, a
description of the technology to be em-
ployed, estimates of costs for new construc-
tion, a description of the methods to be used
to recover costs, and the time schedule for
replacement of facilities to be displaced.

*(3) Such plan shall give priority consider-
ation to accelerated deployment of an ad-
vanced, interactive, interoperable,
broadband communications system for—

“(A) educational institutions;

*(B) health care facilities; and

“(C) amall businesses.

*(4) In order to ensure that deployment of
a broadband communications system in eco-
nomically disadvantaged and less densely
populated areas is not unreasonably deferred
in relation to the overall pace of system con-
struction, such plan shall set a rate of de-
ployment in those areas which is reasonably
related to the rate of deployment in affluent
and populous portions of such local exchange
carrier’s service area.

‘‘{e) States shall approve, disapprove, or re-
quire modifications to the plan within a rea-
sonable period of time, not to exceed two
years after the date of issuance of final rules
and regulations under subsection (b). States
may only disapprove plans after finding that
the plan is not in the public interest.

‘“(f) Following final action (including any
disapproval) by the affected States under
subsection (e), such plan shall be submitted
to the Commission for review and certifi-
cation, not later than three years after the
issuance of final rules and regulations under
subsection (b), that the plan is consistent
with the objectives of section 1 and the pro-
visions of sections 9 and 10 of this Act. If a
State has not taken final action on such plan
within two years after such date of issuance,
such carrier may file the plan for such re-
view and certification by the Commission.

*(g) The affected States and the Commis-
sion shall periodically review the progress of
a carrier in effectuating under this section
its broadband communications implementa-
tion plan, once such States and the Commis-
sion have taken final action on the plan
under this section.

“(h) In the event of willful and knowing
failure of a local exchange carrier to make
substantial progress in preparing or revising
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such a plan or toward achieving the goals of
a plan that has received final action under
this section, the affected States and Com-
mission may impose sanctions and penalties
that are necessary to ensure future compli-
ance with the obligations undertaken pursu-
ant to the plan. Such sanctions and penalties
may include, but not be limited to, the sus-
pension of the right to engage in the provi-
sion of video programming provided for in
section 613(b)(3) and part V of title VI.

(i) Any information contained in a plan
prepared under this section that is specific
to customers, groups of customers, or spe-
cific transmission facilities shall be for the
sole and proprietary use of the affected
States and the Commission. Such informa-
tion shall not be disclosed by any such State
or the Commission, or any other person,
without the express permission of the carrier
preparing the plan.”.

COMMUNICATIONS INFRASTRUCTURE PLANNING

SEC. 14. Title I of the Communications
Act of 1934 (47 U.S.C. 151 et seq.), as amended
by section 103 of this Act, is further amended
by adding at the end the following new sec-
tion:

“COMMUNICATIONS INFRASTRUCTURE PLANNING

“Sec. 10. (a) Notwithstanding any other
provision of law, and in order to improve and
foster the continued development of a na-
tionwide communications infrastructure and
to assure the broad availability of informa-
tion services, the Commission shall prescribe
rules and regulations establishing procedures
for local exchange carriers to ensure that—

“(1) there will be coordinated network
planning by local exchange carriers suffi-
cient to ensure interconnectability and
interoperability among communications net-
works;

“(2) standards for the telephone exchange
service networks of local exchange carriers
are developed by appropriate standard-set-
ting bodies; and

(3) local exchange carriers providing tele-
phone exchange service in the same area of
interest shall provide timely information, to
other such carriers in the same area of inter-
est, on the deployment of communications
equipment that will affect changes in
interconnectability or  interoperability
among communications networks.

“(b) Local exchange carriers shall not be
required to share information with carriers
with whom they directly compete except as
may be necessary to meet interconnection
and interoperability requirements.

“(c) A local exchange carrier which is the
recipient of any information described in
subsection (a) shall use it only for its own
exchange network and service planning and
not disclose it to any person other than a
local exchange carrier in the same area of in-
terest.”.

LOCAL EXCHANGE CARRIER DEFINED

SEC. 105. Section 3 of the Communications
Act of 1934 (47 U.S.C. 153) is amended by add-
ing at the end the following new subsection:

“(hh) *local exchange carrier’ means a car-
rier which is required upon request to pro-
vide under tariff both businesses and resi-
dences with two-way communications by
means of a comprehensive network which
interconnects subscribers within a geo-
graphic area.”.

TITLE II—REGULATORY CHANGES TO
PROMOTE EFFICIENT MULTIPLE USES
OF COMMUNICATIONS TECHNOLOGIES

FINDINGS

SEC. 201. The Congress makes the following

findings:
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(1) Domestic deployment of emerging com-
munications technologies by competitive
private enterprise is hampered by numerous
legislative, regulatory, and judicial reestric-
tions.

(2) Federal and State regulatory restric-
tions on the efficient deployment of tech-
nologies that are capable of supporting mul-
tiple uses threaten to retard development of
new and underutilized communications tech-
nologies in the United States.

(3) Difficulties in deploying new commu-
nications technologies result in making un-
available to Americans competitive commu-
nications options which impact directly on
economic well-being and quality of life.

(4) It is essential to ensure the creation of
a regulatory and business environment that
stimulates greater and more rapid availabil-
ity of, access to, investment in, and use of
emerging communications technologies and
promote and encourage the more rapid devel-
opment and deployment of an advanced,
interactive, interoperable, broadband com-
munications system by the year 2015.

POLICY TO PROMOTE EFFICIENT MULTIPLE USE

OF COMMUNICATIONS TECHNOLOGIES

SEC. 202. Title I of the Communications
Act of 1934 (47 U.S8.C. 151 et seq.), as amended
by sections 102 and 104 of this Act, is further
amended by adding at the end the following
new section:

“MULTIPLE USES OF COMMUNICATIONS
TECHNOLOGIES

“Sgc. 11. (a) It shall be the policy of the
United States—

*(1) to promote the deployment of commu-
nications technologies in a manner that will
secure communications services for the pub-
lic at a reasonable cost;

*(2) to obtain substantial progress toward
the goal stated in paragraph (1) by permit-
ting efficient multiple uses of communica-
tions technologies and avoiding restrictions
of communications technologies to single
lines-of-services;

“*(3) to eliminate outdated or unnecessary
obstacles to efficient multiple uses of com-
munications technologies to permit more ec-
onomical, higher-load use of already de-
ployed facilities and thereby decrease costs
to the public; and

“(4) to foster the maximum efficient use of
communications facilities, consistent with
the public interest, by minimizing regu-
latory or other obstructions to efficient mul-
tiple uses of communications technologies
by such facilities.

*‘(b) The Commission shall conduct, on re-
quest or on its own initiative, such rule-
making proceedings as are necessary to im-
plement the policy established by subsection
(a).
“{c)1) In any proceeding under subsection
(b) to remove an obstruction to efficient
multiple uses of technologies, the Commis-
sion—

*(A) shall include rules and regulations
that waive or modify any regulatory or other
obstruction to such uses by any communica-
tions facility unless the Commission deter-
mines, by preponderance of the evidence,
that the waiver or modification is inconsist-
ent with the public interest; and

“{B) may prescribe such rules and regula-
tions as may be necessary—

“(i) to ensure the universal availability of
basic communications services at just and
reasonable rates;

**(ii) to prevent unfair competition and
promote effective competitica in the deliv-
ery of communications and information
services; and
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“(iii) to promote diversity of viewpoints
and guard against undue concentrations of
economic power; and

*(iv) to otherwise protect the public inter-
est in the delivery of such services.

*(2) To the extent required for purposes of
paragraph (1) and notwithstanding any other
provision of this Act, the Commission may
by rules and regulations require—

“(A) cost accounting standards and re-
quirements, including audits;

“(B) structural or nonstructural separa-
tions or other safeguards;

“(C) nondiscriminatory access to essential
facilities, services, or products;

I:i(D) procurement standards or procedures;
an

“(E) such other procedures or requirements
as are necessary to protect the public inter-
est, convenience, and necessity, consistent
with the policy of this section.

‘(d) Nothing in this section shall be con-
strued to change the balance between the
Federal and State regulatory authorities
with respect to multiple uses of communica-
tions technologies, as in effect on the date of
enactment of this section.”.

TITLE II—MODIFICATION OF IMPEDI-
MENTS TO CONVERGENCE OF TELE-
PHONE AND VIDEO TECHNOLOGIES

FINDINGS

SEC. 301. (a) The Congress makes the fol-
lowing findings:

(1) There should be the widest possible dis-
semination of information from diverse
sources.

(2) Advanced broadband facilities should be
widely available throughout the Nation for
interactive access to information not later
than the year 2015.

(3) Freed from unnecessary and counter-
productive statutory, regulatory, and judi-
cial barriers, local exchange carriers and
cable television companies could better serve
their customers, and collectively the Nation,
through the accelerated deployment of ad-
vanced broadband distribution systems, in-
cluding but not limited to fiber optics, digi-
tal broadband switching, digital compression
technology, and other new technologies.

(4) Among the governmental actions which
may be necessary to promote such an envi-
ronment and provide an effective incentive
to complete a nationwide, advanced, inter-
active, broadband communications system is
the modification of current restrictions on—

(A) the provision of video programming by
local exchange carriers; and

(B) if regulatory parity exists between
cable television systems and local exchange
carriers, the provision of telecommuni-
cations and other services by cable tele-
vision companies.

(5) Consumers will benefit from the com-
petition which could occur if local exchange
carriers are permitted to provide video pro-
gramming, and cable television companies to
provide telecommunications service, subject
to appropriate safeguards.

(6) Such competition also will stimulate
innovative two-way interactive multimedia
services with applications for education,
health care, and information exchange.

(7) Competition in the provision of video
programming and telecommunications serv-
ices by local exchange carriers and cable tel-
evision companies will accelerate the devel-
opment of modern video networks and tech-
nology.

(8) Competition in the provision of video
programming and telecommunications serv-
ices will strengthen the competitiveness of
the United States in world markets by stim-
ulating innovation.
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(9) Competition will help to ensure that
video programming, telecommunications
services, and advanced communications serv-
ices are made available in all areas of the
country and to all consumers, rural and
urban, rich and poor.

(10) The ability of local exchange carriers
and cable television companies to create new
video programming and telecommunications
services will expand consumer choice and ac-
celerate the deployment of modern
broadband networks.

(11) The creation of video gateway services
will guarantee access for video programming
and ensure diversity.

DEFINITIONS

SEC. 302. Section 602 of the Communica-
tions Act of 1934 (47 U.8.C. 552) is amended by
striking “and’” at the end of paragraph (15),
by striking paragraph (16), and by adding at
the end the following new paragraphs:

*'(16) the term ‘affiliated video program-
ming' means any video programming which
is owned or controlled by the separate video
programming subsidiary of a local exchange
carrier which distributes such video pro-
gramming directly to subscribers;

“(1T) the term ‘rural area’ means a geo-
graphic area that does not include either—

“{A) any incorporated or unincorporated
place of 10,000 inhabitants or more, or any
part thereof; or

‘“(B) any territory, incorporated or unin-
corporated, included in an urbanized area;

‘“(18) the term ‘video programming’ means
programming provided by, or generally con-
sidered comparable to programming provided
by, a television broadcast station; except
that such term includes neither video gate-
way services nor video transmission services;

*(19) the term ‘video gateway services’
means broadband services to providers of
video programming or to subscribers which
has the capability to improve ease of access
to or utility of video programming; such
term includes but is not limited to the provi-
sion of protocol, code and format conver-
sions, storage services, and services facilitat-
ing subscriber interaction with information,
including selection of video programming;
and

‘*(20) the term ‘video transmission services’
means services that furnish to a provider of
video programming the capability to access
subscribers, or that furnish to a subscriber
the capability to access a provider of video
programming, which capability may be of-
fered over any physical or radio media, or on
a switched or unswitched basis, and may be
furnished through the long-term lease of
bulk facilities, through the long-term or oc-
casional use of shared facilities, or through
other means; such term includes services
normally and traditionally adjunct to com-
mon carrier services, including billing and
collection, service ordering, installation,
maintenance, testing, repair, and directory
information services, if associated with the
furnishing of such capability.”.

OWNERSHIP RESTRICTION MODIFICATION

SEC. 303. (a) Section 613(b) of the Commu-
nications Act of 1934 (47 U.S.C. 533(b)) is
amended to read as follows:

“*(b)(1) It shall be unlawful for any local ex-
change carrier, subject in whole or in part to
title II of this Act, to provide video program-
ming in its local exchange service area ex-
cept as provided in paragraphs (2) through (5)
of this subsection and in part V and other
provisions of this title.

“(2) If the public network of a local ex-
change carrier, subject in whole or in part to
title II of this Act, has the capability to
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transmit video programming directly to its
subscribers, if such local exchange carrier
has no editorial control over, ownership in-
terest in, or other involvement in the con-
tent of such video programming, and if such
capability is offered to providers of video
programming on a common carrier basis, in-
cluding nondiscriminatory access, neither
the local exchange carrier nor any person
who provides less than 10 channels of such
video programming shall be required to have
a franchise. Nothing in this subsection shall
be construed to prohibit a local exchange
carrier from providing video transmission
services, video gateway services, and ancil-
lary services and functions, as long as the
local exchange carrier does not control or
own the video programming. A local ex-
change carrier shall also be permitted to ad-
vertise and market video gateway services.

“(3) A local exchange carrier may own or
control video programming only if—

“(A) the Commission certifies that the
broadband communications system imple-
mentation plan required under section 9 will
achieve the objectives of section 1 and com-
plies with this section and sections 9 and 10
of this Act; and

“(B) the Commission certifies that such
local exchange carrier has filed a complete
compliance plan that commits such carrier
to full compliance with the requirements of
part V of this title.

*(4) This subsection does not apply to a
local exchange carrier to the extent such
carrier provides local exchange service in
any rural area, but this paragraph shall not
be construed as relieving such carrier from
the requirement to comply with section 9
concerning broadband communications sys-
tem implementation plans.

*(6) In those areas where a local exchange
carrier offers video gateway services, if no
video programmer subscribes to such serv-
ices, the Commission may, on petition for
waiver, waive the applicability of paragraphs
(1) and (2) so that the local exchange carrier
involved may arrange for video programming
to be provided by an affiliate, which would
subscribe to such video gateway service and
pay the tariffed rates. Any such waiver shall
be granted by the Commission upon a finding
that the issuance of such waiver is justified
by the particular -circumstances dem-
onstrated by the petitioner, taking into ac-
court the policy of this subsection.".

(b) Title VI of the Communications Act of
1934 (47 U.S.C. 521 et seq.) is amended by add-
ing at the end the following new part:

“PART V—SAFEGUARDS FOR CABLE SERVICE

PROVIDED BY TELEPHONE COMPANIES
“‘SEPARATE VIDEO SUBSIDIARY

“SEC. 651. (a) A local exchange carrier shall
not own or control video programming to be
distributed over its local exchange service
area unless such video programming is
owned or controlled through an affiliated
video programming subsidiary that is sepa-
rate from such carrier.

*(b) An affiliated video programming sub-
sidiary of a local exchange carrier shall—

(1) maintain books, records, and accounts
separate from such carrier which identify all
transactions with such carrier;

*(2) carry out directly (or through any
nonaffiliate or any other subsidiary of such
carrier) its own marketing and sales except
that institutional advertising carried out by
such carrier shall be permitted so long as
each party bears its pro rata share of the
costs, except as provided for under section
613(b)(2); and

*(3) not own real or personal property in
common with such carrier.
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‘*(¢) Any contract, agreement, arrange-
ment, joint venture, partnership, or other
manner of conducting business, between a
local exchange carrier and an affiliated video
programming subsidiary, providing for—

“(1) the sale, exchange, or leasing of prop-
erty between such subsidiary and such affili-
ated carrier;

*(2) the loan of money or other extension
of credit between such subsidiary and such
affiliated carrier or between such subsidiary
and a third party directly or indirectly guar-
anteed by such affiliated carrier;

“(3) the furnishing of goods between such
subsidiary and such affiliated carrier; or

“(4) the transfer to or use by such subsidi-
ary for its benefit of any assets of such affili-
ated carrier,
shall be pursuant to regulation prescribed by
the Commission, shall be on a fully compen-
satory and auditable basis, shall be without
cost to the ratepayer of the local exchange
carrier, and shall be in compliance with rules
established by the Commission which will be
sufficient to enable the Commission to as-
sess the compliance of any transaction.

“"PROHIBITION OF CROSS-SUBSIDIZATION

“SEC. 652. A local exchange carrier shall
not engage in any practice (including but not
limited to the improper assignment of costs)
which is prohibited by the Commission or by
a State in order to prevent the subsidization
of its affiliated video programming subsidi-
ary.

““PROVISION OF VIDEO PROGRAMMING BY
TELEPHONE EXCHANGE COMPANIES

“SEC. 653. (a) Upon certification by the
Commission that a local exchange carrier's
broadband communications system imple-
mentation plan required under section 9
achieves the objectives of section 1 and com-
plies with sections 9 and 10 of this Act, and
that such local exchange carrier has filed a
complete compliance plan in accordance
with section 613(b)(3)(B), such local exchange
carrier shall be authorized to distribute its
affiliated video programming over the
broadband communications system in an
amount not to exceed 25 percent of the
equipped capacity of its video gateway serv-
ices.

“(b) Notwithstanding any law, regulation,
or order which was enacted, promulgated, or
entered prior to the date of enactment of
this part, the local exchange carrier or an af-
filiate may own and operate the facilities for
transmission, reception, and processing of
video programming signals at any of its dis-
tribution locations so long as it contracts
with any authorized carrier for any
interexchange connections to, between, and
among such locations.

**(¢) The Commission shall, not later than
two years after the date of enactment of this
part and every two years thereafter—

‘(1) evaluate the effect of subsection (a) on
the wvideo programming and distribution
marketplace, including but not limited to
the effect of such subsection on competition
in the marketplace; and

*(2) on the basis of that evaluation, make
recommendations to Congress concerning ap-
propriate modifications, if any, to such sub-
section.

““VIDEO GATEWAY SERVICES

“SEC. 654. Any local exchange carrier
which distributes its affiliated video pro-
gramming over a broadband communications
system in its local exchange service area
shall provide video gateway services. The
Commission, together with the States, shall
establish the rates, terms, and conditions for
access to such video gateway services; except
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that such local exchange carrier, in provid-
ing access to such video gateway services,
shall be prohibited from discriminating in
favor of its affiliated video programming, ex-
cept on the same terms available to non-af-
filiated programmers.

“*“PROHIBITION ON BUYOUTS

“SEec. 655. No local exchange carrier, nor
any entity owned by or under cornmon own-
ership or control with such carrier, may ob-
tain control, by purchase or otherwise, over
any cable system which is located within its
local exchange service area and is owned by
an unaffiliated person.

““POLES, DUCTS, CONDUITS, AND RIGHTS-OF-WAY

“SEC. 656. (a) Any local exchange carrier
which distributes its affiliated video pro-
gramming in its local exchange service area
shall demonstrate to the Commission that it
makes available to one or more unaffiliated
cable operators, within the limits of tech-
nical feasibility, attachment rights to any
pole, duct, conduit, or right-of-way which is
owned by the local exchange carrier within
its service area.

“(b) The showing required by subsection
(a) shall be deemed to have been made if an
unaffiliated cable operator currently has ob-
tained the attachment rights described in
subsection (a).

“(c) Nothing in this section shall affect the
authority of the Commission or the States to
regulate the rates, terms, and conditions for
pole attachments as provided for in section
224,

“*MARKETING AND SELLING OF VIDEO
PROGRAMMING

“SEC. 657. Notwithstanding any provision
of this part or any rule or regulation pre-
scribed by the Commission under this part,
all marketing and selling of the affiliated
video programming of a local exchange car-
rier shall be carried out by the carrier’s af-
filiated video programming subsidiary.

“CUSTOMER PROTECTION

“SEC. 658, (a) The Commission shall, within
180 days after the date of enactment of this
part, convene a Federal-State Joint Board
under the provisions of section 410(c) for the
purpose of establishing the practices, classi-
filcations, and regulations as may be nec-
essary to ensure proper jurisdictional separa-
tion and allocation of the costs of providing
broadband services, including video trans-
mission service.

“(b) The Commission, with respect to
interstate switched access service, and the
States, with respect to local exchange serv-
ice and intrastate switched service, shall
within one year after the date of enactment
of this part establish rules and regulations
as may be necessary to ensure that no cus-
tomer pays more for such services than
would have been the case if the carrier pro-
viding such services to such customer was
not also providing video programming.

“(e) Nothing in this section shall be con-
strued to limit or supersede the authority of
any State or the Commission with respect to
the allocation of costs associated with intra-
state or interstate communication services.

**REQUIREMENT FOR FREE CARRIAGE OF LOCAL
BROADCAST SIGNALS

“SEC. 659. (a) Notwithstanding any other
provision of this subsection, a local exchange
carrier that distributes its affiliated video
programming in its local exchange service
area may not charge a local broadcast sta-
tion as defined by rules and regulations of
the Commission, for making awvailable its
signal to subscribers.
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*(b) Capacity provided to satisfy the re-
quirements of this subsection shall not con-
stitute the provision of affiliated video pro-
gramming and, therefore, shall not be count-
ed against the equipped capacity limitation
imposed on affiliated video programming
under section 653(a).

“RURAL AREA EXEMPTION

“8EC. 660. The requirements of this part
shall not apply to video programming pro-
vided in a rural area by a carrier that pro-
vides local exchange service in the same
area.

“*EFFECT ON CERTAIN ANTITRUST RESTRICTIONS

“SEC. 661. Except as provided in section
653(b), nothing in this part shall be construed
to permit any local exchange carrier to have
any ownership interest in any video pro-
gramming provided to subscribers, if such
local exchange carrier is otherwise prohib-
ited under the antitrust laws of the United
States from owning such an interest.

“PENALTIES

“*SEC. 662. (a) If the Commission finds, after
notice and opportunity for hearing, includ-
ing the oral examination and cross-examina-
tion of witnesses, that any local exchange
carrier has willfully and knowingly violated
any provision of this part, the Commission
shall assess fines and penalties pursuant to
title V of this Act.

*(b) If the Commission finds, after notice
and opportunity for hearing, including the
oral examination and cross-examination of
witnesses, that a local exchange carrier has
engaged in a consistent pattern of willfully
and knowingly violating a provision or pro-
visions of this part, the Commission shall
order such carrier to divest itself of any own-
ership in, or control over, its affiliated video
programming subsidiary.

‘‘ENFORCEMENT ACTION TIME FRAME

“SEC. 663. The Commission shall process,
analyze, and take appropriate enforcement
action within 180 days after receipt of com-
plaints filed concerning violations of any
provision of this part.

“FRANCHISES

““SEC. 664. Any local exchange carrier that
distributes its affiliated video programming
in its local exchange service area pursuant
to section 613(b) shall be subject to those
franchise and franchise-related requirements
that a cable television franchising authority
deems appropriate, including but not limited
to franchise fees, customer service stand-
ards, and requirements for public, edu-
cational, and governmental access channel
capacity and facilities. Nothing in this sec-
tion shall be construed to limit the author-
ity of cable television franchising -authori-
ties under this title.”.

MULTIPLE CABLE FRANCHISES

SEC. 305. (a) Section 621(a)(1) of Commu-
nications Act of 1934 (47 U.S.C. HMl(a)(1)) is
amended—

(1) by striking 1 or more’’; and

(2) by adding at the end the following: ‘A
franchising authority shall not, in awarding
franchises within its jurisdiction, unreason-
ably refuse to award additional franchises
because of the previous award of a franchise
to another cable operator. For purposes of
this paragraph, refusal to award a second
franchise shall not be unreasonable if, for ex-
ample, such refusal is on the ground (A) of
technical infeasibility; (B) of inadequate as-
surance that the cable operator will provide
the public adequate public, educational, and
governmental access channel capacity and
facilities; (C) that such award would inter-
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fere with the right of the franchising author-
ity to deny renewal; or (D) of inadequate as-
surance that the cable operator has the fi-
nancial qualifications to provide cable serv-
ice. Nothing in this title shall be construed
to authorize franchising authorities to award
exclusive franchises for any geographic area
to any cable operator. Nothing in this sub-
section shall be construed as limiting the au-
thority of local municipalities to assess fees
or taxes for access to public rights-of-way."".

(b) Section 635(a) of the Communications
Act of 1934 (47 U.8.C. 555(a)) is amended by
inserting ‘‘621(a)(1),” immediately after ‘‘sec-
tion".

FEDERAL COMMUNICATIONS COMMISSION
STUDIES

SEC. 306. (a) Within two years after the
date of enactment of this Act, the Federal
Communications Commission shall initiate a
proceeding, and within three years after such
date of enactment shall submit to Congress a
report, regarding the state of competition
and consumer choice in the delivery of video
programming and telephone services. The re-
port shall include, but not be limited to, an
assessment of the extent to which the provi-
sions of this Act (including amendments
made by this Act to the Communications
Act of 1934) have—

(1) increased competition and consumer
choice among providers of video program-
ming, including cable operators; and

(2) enabled telephone common carriers to
increase competition among providers of
video transmission services, including them-
selves and cable operators.

The report shall include such legislative rec-
ommendations as the Commission considers
appropriate.

(b) The Federal Communications Commis-
sion shall, within one year after the date of
enactment of this Act, complete a proceed-
ing to review the definition of the term
“rural area’ which is the basis for the rural
area exemption in part V of the Communica-
tions Act of 1934, as added by section 30 of
this Act, and to determine how to ensure
that all areas of the country have access to
broadband multichannel video programming
as soon as possible.

THE COMMUNICATIONS COMPETI-
TIVENESS AND INFRASTRUC-
TURE MODERNIZATION ACT OF
1991—8. 1200

Mr. DOLE. Mr. President, I am
pleased to join Senator CONRAD BURNS
in cosponsoring the Communications
Competitiveness and Infrastructure
Modernization Act of 1991.

There's no doubt about it, commu-
nications technology is vital to Ameri-
ca’s future. This bill is a visionary yet
realistic plan to establish an advanced,
interactive, broadband communica-
tions system in the United States by
the year 2015.

The benefits of such a system are po-
tentially limitless. Those of us from
rural States know how badly those
benefits are needed. Rural areas in
Kansas face crises in keeping commu-
nities together, due in part to the de-
creasing availability of quality health
care, and educational opportunities.
This bill promises to help.

The latest health care becomes wide-
1y available at lower cost through tech-



June 5, 1991

nologies such as medical imaging and
diagnostics. Education becomes avail-
able at lower cost through interactive
video technologies. And businesses op-
erate more efficiently exchanging larg-
er quantities of information at greater
speeds and lower cost. In short, all
America prospers.

Thus, as this legislation helps thrust
America as a nation into the informa-
tion age, it also assures that individual
Americans will not be left behind. A
high school student in western Kansas
will have access to the Nation's finest
libraries and information services. An
ailing senior citizen in the same com-
munity can be monitored at home
using remote diagnostic technologies,
rather than being admitted—at great
expense—to a distant urban medical
care facility. And disabled Americans
can be mainstreamed into the
workforce more quickly, more effec-
tively, and into a wider range of jobs,
with the help of these technology net-
works.

Finally, a word about what this bill
is not. It is not a telco bill. It is not a
cable bill. Rather, it is a bill to bring
the information age to all Americans
who wish to participate.

1 applaud the foresight and leader-
ship of Senator BURNS on this legisla-
tion and urge the Senate to match Sen-
ator BURNS' effort in working toward
its passage.

The PRESIDING OFFICER (Mr.
FORD). The Senator from Wisconsin is
recognized.

—————

DEMOCRATIC HEALTH REFORM
PACKAGE

Mr. KOHL. Mr. President, this morn-
ing I would like to briefly commend
my colleagues, who have worked so
hard in crafting the comprehensive
health care reform bill to be intro-
duced today.

We need not repeat the numbers of
underserved. We know them. We need
not repeat statistics on the benefits of
prevention—we are paying dearly for
those past failures. We need not repeat
health cost inflation figures. Nor the
tragic stories about citizens young and
old who have been denied access to
quality care. Each of us has heard
those numbers and those stories in
hundreds of ways.

The problem is real. Our health care
system is in crisis. And we have a re-
sponsibility to lead the Nation out of
that crisis.

Our colleagues from West Virginia,
Massachusetts, Maine, and Michigan—
among others—have met the challenge
in offering this blueprint for national
health care reform. It is a commend-
able and meritorious plan. It offers
hope and answers to questions of uni-
versal access, quality, and cost.

I believe we are faced with a real op-
portunity here and I hope we do not let
it pass. We have had similar chances in
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the past—in the late 1960's and early
1970’s when President Nixon offered the
Nation a plan for employment based
health care; in the late 1970's when
President Carter, through Secretary
Califano, offered a comprehensive em-
ployment based plan that also included
Medicaid reforms. For various reasons,
we let those opportunities pass us by.
It has cost us dearly.

I believe it will be easy for each of us
to sit back and critique this package.
Surely each of us—and each of our con-
stituencies—can find fault with one as-
pect or another. I hope we resist that
easy path for it will take us nowhere
once again. Those who have not been
close to the drafting of this legislation
have an obligation to study it care-
fully. We need to go back to our States
and talk to our people about it. But, we
have a responsibility to study and con-
sider it from a positive perspective.
And that is what I intend to do.

I thank our colleagues and their
staffs who have worked so hard for so
many months and years to bring us to
this new threshold.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
RoBB). Without objection, it is so or-
dered.

REVISED CONGRESSIONAL BUDGET
OFFICE COST ESTIMATE OF 8S.
210, THE COMPREHENSIVE URA-
NIUM ACT OF 1991

Mr. JOHNSTON. Mr. President, on
May 23, 1991, T submitted on behalf of
the Committee on Energy and Natural
Resources Senate Report 102-63, to ac-
company S. 210, the Comprehensive
Uranium Act of 1991. Included in the
report was a May 10, 1991, letter from
the Congressional Budget Office that
estimated the cost of the bill.

In its May 10 letter, CBO concluded
that certain provisions of the bill as
originally approved by the Committee
would have resulted in direct spending
during fiscal years 1992 through 1996.

As explained in Senate Report 102-63,
the Committee on Energy and Natural
Resources amended S. 210 on May 22,
1991, to remove the direct spending
identified by CBO from the bill.

Accordingly, CBO revised its cost es-
timate. In a May 31, 1991, letter, CBO
stated that S. 210 as amended and re-
ported “would not affect direct spend-
ing over the next 5 years, and would
not be subject to pay-as-you-go proce-
dures under section 252 of the Balanced
Budget and Emergency Deficit Control
Act of 1985.”
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I ask unanimous consent that CBO’s
revised cost estimate for S. 210 be
printed in the RECORD in its entirety.

There being no objection, the esti-
mate was ordered to be printed in the
RECORD, as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, May 31, 1991.
Hon. J. BENNETT JOHNSTON,
Chairman, Committee on Energy and Natural
Resources, U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional
Budget Office has prepared the attached cost
estimate for S. 210, the Comprehensive Ura-
nium Act of 1991, as amended by the Senate
Committee on Energy and Natural Resources
on May 22, 1991. This bill, as amended, would
not affect direct spending over the next five
years, and would not be subject to pay-as-
you-go procedures under section 252 of the
Balanced Budget and Emergency Deficit
Control Act of 1985.

If you wish further details on this esti-
mate, we will be pleased to provide them.

Sincerely,
ROBERT D. REISCHAUER.

COST ESTIMATE
MaAy 31, 1991.

1. Bill number: S. 210.

2. Bill title: Comprehensive Uranium Act
of 1991,

3. Bill status: As amended by the Senate
Committee on Energy and Natural Re-
sources, May 22, 1991.

4. Bill purpose: S. 210 would reorganize the
government’'s uranium enrichment enter-
prise and assist the domestic uranium indus-
try.
Title I would establish a wholly owned gov-
ernment corporation to replace the existing
Department of Energy (DOE) program for
providing uranium enrichment services to
commercial nuclear powerplants and to gov-
ernment defense and research programs. Key
features of the proposed corporation are
summarized below. This bill would:

Set the corporation’s initial debt at $364
million, payable with interest to the Treas-
ury over a period of 20 years. Payment of the
$364 million debt would constitute all of the
recovery of past costs associated with the
uranium enrichment program. By contrast,
the General Accounting Office (GAO) esti-
mates that unrecovered federal costs for ura-
nium enrichment now total about $11 billion.

Provide the uranium enrichment corpora-
tion with up to $2.5 billion in borrowing au-
thority, but would not allow the corporation
to borrow from the Treasury's Federal Fi-
nancing Bank. The corporation would fund
its spending through a combination of its
revenues and borrowing from the public.
Under current law, the Congress provides an
annual appropriation to fund the DOE pro-
gram.

Provide that the proposed corporation be
managed by an Administrator and a cor-
porate board, both appointed by the Presi-
dent. The Secretary of Energy would have
general supervision over the Administrator
for health, safety, environment, and national
security concerns.

Transfer current DOE production facilities
for uranium enrichment to the corporation.
The corporation would then issue capital
stock to the Treasury to represent the book
value of assets transferred.

Require the corporation to set prices to (1)
recover its initial debt; (2) pay for its costs
of service; (3) recover costs of decontamina-
tion and decommissioning; and (4) provide a
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“normal business” profit—to be paid in divi-
dends to the Treasury.

Exempt the corporation from sequestra-
tion under the Balanced Budget Act
{Gramm-Rudman-Hollings). With the excep-
tion of initial set-up costs, the corporation’s
spending would not be subject to annual ap-

propriations.
Title I also would establish a fund for the
decontamination and decommissioning

(D&D) of the government's uranium enrich-
ment facilities.

Title II contains provisions that would as-
sist and attempt to revitalize the domestic
uranium industry by:

Establishing a program that could lead to
increased purchases of domestic uranium by
nuclear utilities;

Establishing a national strategic uranium
reserve (consisting of uranium stocks cur-
rently held by the the U.8. government);

Directing the Secretary of Energy to en-
courage the use and export of domestic ura-
nium;

Requiring the federal government to pur-
chase only domestic uranium for defense
needs; and

Establishing a program for partial reim-
bursement, by the federal government, of re-
medial action at active uranium and tho-
rium processing sites. The bill authorizes
$300 million for this purpose.

5. Estimated cost to the Federal Govern-
ment:

[By fiscal year, in millions of dollars]

1992 1993 1994 1595 1936

AUTHORIZATIONS
Corporation Setup costs:
Estimated authorization level ... 5 =
Estimated outlays ........co 20 Gl e e
Remedial action at uranium and tho-

W - —
. = B W
The costs of this bill fall within budget function 270.
BASIS OF ESTIMATE
Title [

The major potential short-term budget im-
pact of the bill would result from the cre-
ation of a new Uranium Enrichment Cor-
poration, which would carry out functions
currently performed by the Department of
Energy (DOE). The bill would authorize such
sums as necessary to pay the costs of setting
up the corporation. Except for these initial
expenses, the new corporation’s spending
would not be subject to annual appropria-
tion. Once it is established, the corporation
would have the authority to spend any funds
obtained from the sale of enriched uranium
or through borrowing from the public. For
the 1992-1996 period, CBO estimates that the
corporation would spend an average of $1.5
billion to $1.6 billion a year and take in simi-
lar amounts in annual commercial receipts;
net outlays—excluding intragovernmental
transactions—would be about $50 million in
fiscal year 1992 and about $125 million over
the 1992-1996 period. The corporation would
also provide enrichment services for govern-
ment programs, primarily for defense activi-
ties. Receipts from these intragovernmental
sales would total about $130 million in 1992
and slightly higher amounts in subsequent
years. The annual totals of commercial and
government receipts for enrichment services
are likely to be greater than gross spending
on uranium enrichment activities over the
1992-1996 period. Hence, net spending by the
corporation would be negative over the next
five years. Some of the corporation’s re-
ceipts, however, would be offset by spending
in other programs (primarily defense), spe-

=
-

Estimated outiays L
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cifically for the purchase of those enrich-
ment services.

Whether the proposed change in the ura-
nium enrichment program would signifi-
cantly affect the government's net spending
over the next five years depends on what ap-
propriations would otherwise be. Spending
plans for uranium enrichment are particu-
larly uncertain because of potentially large
increases in the program's costs for power,
environmental cleanup activities and new
enrichment facilities.

Nevertheless, it is possible that spending
on enrichment under the bill would exceed
that under current law because the enrich-
ment program no longer would have to com-
pete with other federal programs for appro-
priations and because it would have to bear
certain costs that are not required under
current. law. For example, CBO estimates
that setting up the corporation would re-
quire up to $5 million in administrative and
legal costs. The bill would authorize the ap-
propriation of such sums as necessary to
meet these set-up costs. The bill also would
require the corporation to make payments to
states, in lieu of taxes, beginning in fiscal
year 1997. We estimate that these payments
would total $5 million to $15 millicn per
year, starting in 1997.

Use of Corporation Borrowing Authority

On average, projected spending would re-
main below or close to the total of estimated
corporation receipts (commercial and gov-
ernment sales) for the 1992-1996 period.
Hence, CBO does not estimate that the cor-
poration would use any of its $2.5 billion bor-
rowing authority in the near term—except
perhaps for some short-term borrowing to
meet cash-flow requirements. Long-term
borrowing would become more likely if and
when the corporation builds new enrichment
facilities, depending on whether new tech-
nology and market demand warrant an ex-
pansion of enrichment capacity. Initial
spending for construction of a new enrich-
ment plant could begin before 1996, but
would not be completed until the late 1990s.
This estimate does not assume any such
spending in excess of that which would have
been spent from appropriated funds under
current law.

Decontamination and Decommissioning (D&D)

The bill would establish a fund for the
eventual decontamination and decommis-
sioning of uranium enrichment facilities.
The three principal facilities are the produc-
tion plants in Paducah, Kentucky; Ports-
mouth, Ohio; and Oak Ridge, Tennessee.
(The Oak Ridge plant is no longer in active
service, but DOE has not conducted any
major D&D work for the plant.) Costs to
complete D&D will probably total consider-
ably more than $1 billion, in 1991 dollars, per
facility. Based on information provided by
DOE, CBO does not estimate any significant
spending on D&D activities during the 1992-
1996 period. In fact, most of the eventual
D&D spending will probably take place after
the year 2000.

The corporation would have to set aside,
from its receipts, at least 50 percent of esti-
mated total D&D costs by the year 2000. CBO
does not estimate any change in commercial
receipts over the 1992-1996 period, as a result
of this D&D set-aside provision. Intra-gov-
ernmental enrichment receipts could in-
crease under the bill, but any such changes
would have no net budget impact because
these receipts are exactly offset by spending
in defense and other nuclear materials pro-
grams. The D&D set-aside provision could af-
fect pricing of commercial enrichment serv-
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ices after 1996, when most new contracts
would be agreed to.

Title 11

The provisions of Title II would result in
$300 million of additional spending, indexed
to inflation and subject to appropriations, to
fund remedial actions at uranium and tho-
rium processing facilities. Assuming appro-
priations of the authorized funds, CBO esti-
mates that about $200 million would be spent
during the 1992-1996 period, with the remain-
ing funds spent after 1996. This estimate is
based on information provided by the Nu-
clear Regulatory Commission's Denver field
office, which monitors uranium site plans
and cleanup activities. Estimated spending
for remedial action over the 1992-1996 period
is shown under ‘‘Authorizations’” in the
table.

CBO estimates that other provisions of
Title II would have no significant impact on
the budget over the 1992-1996 period.

6. Pay-as-you-go Considerations: The Budg-
et Enforcement Act of 1990 sets up pay-as-
you-go procedures for legislation affecting
direct spending or receipts through 1995. Be-
cause the uranium enrichment corporation
would not require annual appropriations,
any spending it conducts would be direct
spending, and any corporation receipts would
reduce direct spending. Although all net
spending by the corporation would be direct
spending, CBO believes that only new spend-
ing should be counted for pay-as-you-go pro-
cedures. The only new spending estimated
for this bill consists of payments to states,
which would not begin until 1997 and cor-
poration set-up costs, which are subject to
appropriations, Therefore, CBO does not esti-
mate any pay-as-you-go effects.

7. Estimated cost to State and local gov-
ernments: Under Title I, both Kentucky and
Ohio are likely to receive federal payments
in lieu of state and local taxes for facilities
operated by the proposed uranium enrich-
ment corporation. Under the bill as amend-
ed, however, these payments would not begin
until 1977. The corporation would determine
the amount of any such payments. Potential
payments would depend on estimates of the
corporation’s annual net income and the
value of the corporation’s property. Based on
tax information provided by the two states,
CBO estimates that payments could total be-
tween $5 million and $15 million per year, be-
ginning in fiscal year 1977.

8. Estimate comparison: None.

9. Previous estimate: On May 10, 1991, CBO
prepared a cost estimate of S. 210, as ordered
reported by the Senate Committee on En-
ergy and Natural Resources on April 23, 1991.
The April 23 version of the bill would have
required the uranium enrichment corpora-
tion to begin making payments to states, in
lieu of taxes, in fiscal year 1992, while the
bill as amended by the Committee on May 22
would delay the start of such payments until
1997. The May 22 version of the bill also
would make funding for the costs of setting
up the corporation subject to appropriations.
This condition was not contained in the
April 23 version of 8. 210.

10. Estimate prepared by: Pete Fontaine
(226-2860)

11. Estimate approved by:

JAMES L. BLUM,
Assistant Director,
for Budget Analysis.
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REPEAL OF THE 10-PERCENT
LUXURY TAX ON BOATS—S.649

Mr. KASTEN. Mr. President, last
year I vigorously opposed the budget
summit agreement because it included
over $165 billion in new taxes. I believe
this tax increase has contributed to the
current recession. Among the most
damaging of these taxes was the 10-per-
cent luxury tax on boats costing more
than $100,000. While this tax was de-
signed to somehow punish rich people,
it is in fact putting thousands of mid-
dle-class workers in the unemployment
lines. It is a classic example of how tax
increases imposed by Washington end
up destroying jobs in communities
across the Nation.

One of the great ironies here is that
the tax will end up costing the Govern-
ment far more than it will raise. Ini-
tially the National Marine Manufactur-
ers Association estimated the tax
would cost 8,000 jobs in the boating in-
dustry, now that figure has been re-
vised upward to 18,000. In addition to
the pain caused to the workers, the
Government is a big loser in tax re-
ceipts. Each lost job costs the Govern-
ment income tax and payroll tax re-
ceipts, it also increases unemployment
payouts. In addition, the boating in-
dustry is now in such bad shape that
many boat manufacturers are closing
their plants. This also costs the Gov-
ernment money in lost business tax re-
ceipts. In addition, there is the admin-
istrative cost to both the Government
and the private sector in complying
with a tax that will generate tremen-
dous paperwork.

In Wisconsin, the luxury tax is doing
tremendous damage to our boating in-
dustry. Carver Boat Co. in Pulaski, was
forced to declare bankruptcy in April
and is now working toward a comeback
under new ownership. Brunswick Corp.,
which manufactures boat motors has
been forced to lay off workers.
Skipperliner Industries, a boat builder
in La Crosse, has sold only one boat
subject to the tax since it went into ef-
fect in January. Cruisers, Inc., in
Oconto, is in serious trouble due to the
tax.

Nationwide sales of recreational
boats have declined more than 40 per-
cent over the past 2 years and employ-
ment in the industry has declined from
roughly 600,000 to approximately
400,000. This fact alone demonstrates
that absolutely no research was done
before this tax was proposed and ap-
proved. The worst possible policy for
an industry already hit hard by reces-
sion would be to add an additional 10-
percent excise tax on top of the prod-
uct. The only solution now is for Con-
gress to admit that this tax makes no
sense and to immediately repeal it. I
have joined as a cosponsor of S.649,
which would repeal the tax and I urge
all of my colleagues in the Senate to
join me as a cosponsor.
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I ask unanimous consent that arti-
cles on this topic by James Taylor,
chairman of the National Marine Man-
ufacturers Association, and by Mike
Royko, a syndicated columnist, be en-
tered into the RECORD.

There being no objection, the articles
were ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Apr. 23, 1991]
LUXURY TAX SINKS U.S, BOATING INDUSTRY
(By James W. Taylor)

A simple ceremony during the Miami Boat
Show this winter illustrates why the Baha-
mian government has a better grasp of sim-
ple economic theory than does our own.
Prime Minister Sir Lynden Pindling used the
backdrop of the world's largest boat show to
announce that the Bahamas would be reduc-
ing boat taxes to less than 1% of a vessel's
value and accelerating marina development.
Sir Lynden's motive was straightforward: to
lure American boaters, draw boat sales and
service to the islands and, in turn, creat
jobs.

Sir Lynden's action came less than two
months after imposition in the U.S. of a 10%
excise tax on that part of a new pleasure
boat's price tag that exceeds $100,000. While
that will make it better in the Bahamas for
those who wish to buy and slip their boats
there—and for people looking for work
there—it will further eliminate jobs in the
U.S. boating industry.

In fact, the blood is already running here.
Because of local labor sensitivities and fear
that their names in the media will further
jeopardize sales, many boat builders won't go
on record to explain how hurtful the tax is.
But one major builder confides he has cut
$100,000-plus production to custom orders
only and given more than 450 workers layoff
notices. A household name in sport-fishing
yachts has closed its Southern plant, forcing
600 people out of work. The tax is cited regu-
larly by those entering bankruptcy proceed-
ings.

In Florida, the nation’s top boat-building
state, the Labor Department estimates that
builders alone laid off 5,000 of 18,800 workers
by the end of 1990. Marine retailers, original
equipment manufacturers, and services al-
lied to boating, such as lending, insurance
and publishing, are feeling the ripple effects.
Are all of these job losses directly the result
of the excise tax? No. But the new tax
deepens our industry’s woes.

The boat tax and other so-called luxury
taxes on jewelry, furs, private aircraft and
high-ticket autos were originally included in
the budget reconciliation game as a swap for
the capital gains tax cut for the ‘“‘rich' that
never happened. Worse for all taxpayers, the
Joint Committee on Taxation of the U.S.
Congress has released an estimate of collec-
tions showing only $3 million attributable to
boats in 1991.

In an interview, Peter K. Scott, a partner
at Coopers & Lybrand and former general
counsel to the IRS, stated: “The revenue
gains from the luxury tax are illusory; busi-
nesses and the IRS will spend two or three
times more to comply with and collect it
than the small amount of revenue it raises.
This is the ultimate in bad tax policy."” Fred
Goldberg Jr., commissioner of internal reve-
nue, has been quoted saying he has no esti-
mate of the cost of collecting the new taxes
and questions whether the revenues collected
are worth the burden to the IRS and the tax-
payer.

Before you dismiss this issue as parochial,
consider what consequences an arbitrary 10%
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price hike on shoreside condominiums, back-
yard pools. European travel, wide-screen
televisions, season pro football tickets or a
host of other ‘“‘luxury’ goods and services
might have. The excise tax on boats set a
dangerous precedent.

Price points affect boat sales, just as they
affect refrigerator and clothing sales. Pleas-
ure boats are affected by a price elasticity of
two, according to industry pricing and mar-
keting studies and as illustrated by the expe-
rience of two European nations. Lawmalkers
in Britain and Italy found that boat sales de-
creased by double the percentage amount of
the excise taxes they levied and tax revenues
decreased. Subsequently, Britain withdrew
the tax and Italy reduced it significantly. In
the U.S., this means we could expect sales of
affected boats to be depressed 20%.

The National Marine Manufacturers Asso-
ciation estimates that 10,000 to 15,000 boats
will be affectd by the tax and that 6,000 to
8,000 workers will lose their jobs this year.
Those workers pay more than $30 million in
federal income taxes annually.

America's boating industry is one of few
U.8. manufacturing industries that main-
tains a net trade surplus—$239.4 million in
1989, the latest year available. U.S.-built rec-
reational boats are highly regarded in all
world markets and in demand in countries,
such as Japan and Germany, where insist-
ence on quality is high. The new excise tax,
while not collected on exported goods, lowers
domestic demand and volume, thus reducing
American boatbuilder productivity. It will
directly jeopardize our competitiveness with
trading partners and could ultimately sac-
rifice the boating trade surplus, which is an
economic benefit shared by all Americans.

The boating industry has found members
in Congress who recognize the folly of the
boat tax. Sens. John Breaux (D., La.), John
Chafee (R., R.I.) and Claiborne Pell (D., R.1.)
and Reps. Clay Shaw (R., Fla.) and David
Bonior (D., Mich.) have cosponsord bills in
their respective chambers to repeal the ex-
cise tax on boats.

For businessmen now unaffected by an ex-
cise tax burden, helping these bills succeed
might be the best insurance to keep matters
that way.

[From The Washington Times]
CONGRESS MISSES THE BOAT ON TAXES
(by Mike Royko)

It seemed like a smart idea to congressmen
at the time. In fact, it’s always a clever po-
litical move, although not very original:
Soak the rich. Let fat cats pay more tax be-
cause they can affort it.

And what better symbol of self-indulgent
wealth than The Yacht? Yeah, look at those
rich swells, in their fancy yachting whites,
lounging in a harbor, guzzling gin and tonic
while decent, hard-working folk can’'t afford
a rowboat.

Nobody ever lost an election by boldly
standing up to rich and pampered yachts-
men.

So Congress last year showed its concern
for the middle class by enacting a special 10
percent tax on certian luxury items, includ-
ing boats that cost more than $100,000.

They were in such a hurry to granstand
that they didn’'t bother to hold hearings, get
opinions from the boating industry or talk
to economists.

If they had, they might have been told
what would happen. And they wouldn't be
feeling as stupid as they are right now.

It didn’t occur to them that somebody con-
sidering a $300,000 boat might say: ‘“‘Let’s see,
in this state I have to add about $20,000 in
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sales tax. Now they want me to pay another
$20,000 in federal taxes? so that's $40,00 more.
And since I'm going to finance the deal, I'm
also going to be paying interest on that
$40,000. Hey, forget it. I'll buy a good used
boat instead, or maybe I'll just charter one.”

It seems that a lot of potential boat buyers
thought that way. That shouldn’'t have been
a surprise. Not every big-boat buyer is a
Rockefeller. Many are successful small busi-
nessmen, lawyers, doctors, and the boat is
the big payoff of their professional lives. For
some, it takes the place of the weekend
house on a lake or in the country. Others use
boats as retirement homes.

In a way, it was like slapping a 10 percent
tax on any lake or beach house, weekend
farm or other second home that costs more
than $100,000.

But Rep. Dan Rostenkowski, Illinois Dem-
ocrat and chairman of the House Ways and
Means Committee, and those other creative
minds wanted to show wvoters that they
weren't afraid to soak the rich, even if the
tax caused some fat cat financial pain.

And cause pain it has. But to the rich?
Nah. Hardly any at all. The super-rich al-
ready have their yachts or can buy them in
another country that isn't tax-goofy.

What Congress managed to do was put
thousands of people out of work, close some
small businesses and deprive the Treasury of
taxes that these thousands of working stiffs
would have otherwise been paying.

Apparently Congress didn't know that
boats are built by people. That's not surpris-
ing, since congressmen don't build anything.
Mostly, they babble. Just watch C-Span.

But it's true. Boats are put together by
craftsmen. The bigger and more luxurious
the boats, the more skill and time are re-
quired.

When the tax took effect, right on top of a
recession, people stopped buying, and the
luxury boat business sank.

Boat companies had to lay off workers.
The National Marine Manufacturers Associa-
tion estimates that more than 19,000 jobs
will be lost this year because of the tax.

Nobody knows how many of those 19,000
people will stay unemployed or find lesser
jobs. But the association estimates that
without incomes, they will be paying at least
$30 million less in income tax. Maybe as
much as $60 million.

Some boat companies, especially small,
family-run operations, went out of business.
For example, David Walters, 49, has been
building quality yachts in Rhode Island for
20 years. He sold about six boats a year,
ranging in price from $300,000 to $600,000. He
employed 40 people.

He had to close down. His 40 workers lost
their jobs. Now he’s in Florida, selling used
boats, which aren’t taxed, on commission.

“People are upset about this tax. They're
not going to give 10 percent to the govern-
ment, especially as a tax that doesn't apply
to other recreations. Congress isolated a
very small group. It looked fashionable,
going after people who build boats that are
being penalized.

‘“At the time I left New England, they had
wiped out three of seven builders in my area.
And the ones remaining are hanging on by
their fingernails.

“Congress made a terrible mistake. This
tax is revenue negative and put a lot of peo-
ple out of work. I lost everything. I worked
60 and 70 hours a week, and everything I've
built is gone. I could have stayed in business
if they didn’t have that tax.”

And there is the ripple effect. The thou-
sands of people who lose their jobs stop
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spending, and that hurts local merchants.
The suppliers to the boat companies sell less,
s0 they lay off workers, who pay less tax and
spend less. And on and on it goes.

To show you how smart Congress is, this
country’s private boat industry is—or maybe
was—the world's leader. It exported Amer-
ican boats. Well, maybe the Japanese will
fill that gap.

And how much revenue has the boat tax
brought to the federal government? Econo-
mists aren't sure, but they say it's possible
that the cost of collecting it is wiping out
what is being collected.

That means Congress came up with a tax
that loses money, has wiped out thousands of
Jjobs and deprives the Treasury of millions in
income tax dollars. Not to mention the mis-
ery that comes with being tossed out of work
or losing a business.

This is just another of many reasons con-
gressmen should always sit up straight in
their chairs. If they tilt their heads to the
side, their brains might fall out of their ears.

TOBACCO RESEARCH UNCOVERS
MANY HEALTH USES

Mr. HELMS. Mr. President, last
month in the Senate, another in a long
line of legislative attacks against to-
bacco was introduced.

It is becoming increasingly popular
and politically safe for self-righteous
Members to come to the Senate floor
and deliver endless diatribes about the
evils of tobacco and smoking. Never
mind the thousands of small, family
farmers who rely upon tobacco for
their livelihoods. Never mind the many
billions of dollars generated for the
Federal Treasury through taxes on to-
bacco. And most importantly, never
mind that those preaching the elimi-
nation of tobacco have no tobacco
farmers in their States and, therefore,
have no constituents affected.

As long as the cameras roll and the
newspapers carry the story, tobacco
will continue to be a whipping boy for
zealous antismokers.

Mr. President, I read in the May 19
edition of the Charlotte Observer an ar-
ticle which I hope will convince some
of my colleagues that tobacco has a
benefit to society at large and can be
politically safe. The article reports on
the scientists across the Nation who
are becoming increasingly interested
in the different uses of tobacco.

Some of my colleagues may be pleas-
antly surprised to learn what may be
in tobacco's future.

Mr. President, I ask unanimous con-
sent that the article from the Char-
lotte Observer concerning tobacco re-
search be printed in the RECORD at the
conclusion of my remarks.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

RESEARCH ON T'OBACCO TURNS UP HEALTHY

Uses, FROM DRUGS TO COLOGNE
(By Donna Shaw)

Who says North Carolina's No. 1 cash crop
can't be politically correct?

For those who thought tobacco was so-
cially unacceptable in any form, you should
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know that in labs across the country, sci-
entists are devising innovative—even
healthy—uses for tobacco.

Among the products that can be derived
from the plant, researchers say, are high-
quality proteins, fat substitutes and mela-
nin, a natural pigment that protects the skin
from ultraviolent radiation.

A California company is even field-testing
a tobacco that contains proteins for potent
anti-cancer drugs.

“The irony of that should not be lost on
anybody,” says Walker Merryman, vice
president of the Tobacco Institute, a trade
group of cigarette manufacturers.

Such research is important to North Caro-
lina, where tobacco is a $6 billion-a-year in-
dustry, employing more than 100,000 workers
and manufacturing 60% of the nation's ciga-
rettes. Farms in 89 of the state's 100 counties
produced 628 million pounds of the crop last
year,

The problem with many of recent tobacco
experiments has been translating them into
commercial products.

Now, DNA Plant Technology Corp. of
Cinnaminson, N.J., is on the brink of doing
just that.

DNAP, as the agricultural bioltechnology
firm is known, this month received a patent
on a new variety of tobacco plant that pro-
duces high levels of a scarce chemical called
sclareol.

Sclareol can be used in deodorants, after-
shave lotions and colognes in place of ani-
mal-derived musk, and in food as a flavor
enhancer. DNAP officials say the chemical
has become increasingly scarce and costly
because of the elimination of animal sources
of musk and the difficulty in growing other
plant sources of sclareol.

*“The real breakthrough is that this is a
valuable chemical that has been known for a
long time,"” said Robert Whitaker, DNAP’s
managing director of research. “'And this is
the first time anyone has found a way to
produce a steady source of it from plants.’’

DNAP's tobacco plant, a wild species called
‘‘cotiana glutinosa,” was modified using
somoclonal variation, a technigue in which
plant cells are cultured in dishes and the
variants containing the most sclareol are
used to grow new plants. The new variety
contains more than 20 times as much sclar-
eol as any other plant, according to DNAP.

Tobacco-derived sclareol also will be much
less expensive than current sources, because
of the quantity and because tobacco grows
quickly. It can be harvested as many as
three times a year, Whitaker said.

COMMERCIAL USE IN 19927

DNAP started working on the tobacco
project in 1984, after a client asked the com-
pany to find a reliable plant source of sclar-
eol.

So far, the company has grown its tobacco
in l-acre plots, but larger-scale trials are
being conducted this year. By the end of the
year. Whitaker said, researchers should have
a better idea of cost and yield per acre. He
said tobacco-derived sclareol should be com-
mercially available next year.

Current market demand for the chemical
probably could be met with 1,000 acres of to-
bacco per year, Whitaker said.

“But our feeling is that if a steady, reli-
able source was there the market could eas-
ily double,” he added.

DNAP already has some prospective cus-
tomers for its new product. Whitaker said
flavor and fragrance manufacturers would be
the primary buyers.

Besides replacing animal-derived musk,
Whitaker said, sclareol is particularly useful
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in ridding artificial sweeteners of their bit-
ter aftertaste.

“It gives you a better, more rounded fla-
vor,” he said.

OTHER CHEMICALS ABOUND

DNAP’s process also opens up the possibil-
ity that other commercially valuable chemi-
cals can be derived from tobacco grown for
its sclareol. Tobacco, said Whitaker, con-
tains more than 4,000 organic chemicals.

Biosource Genetics Corp. of WVacaville,
Calif., has modified tobacco to produce mela-
nin and proteins used in the cancer drugs
interferon and interleukin 2.

Scientists in the United States and Europe
also have been trying to develop a profitable
method of extracting high-quality protein
from tobacco.

At the University of Kentucky, for exam-
ple, plant pathologist Shuh Sheen has har-
vested tobacco proteins that he says could be
converted into fat substitutes and nutrient
supplements. Tobacco protein is better than
soy protein because it contains all 20 of the
amino acids important to humans, he says.

“The problemn was, the economics never
made sense,”” Whitaker said. “Now, with
more than one chemical (to be extracted), it
will.”

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. The pe-
riod for morning business is now
closed.

TELECOMMYNICATIONS EQUIP-
MENT RESEARCH AND MANUFAC-
TURING COMPETITION ACT

The PRESIDING OFFICER. The
clerk will report the pending business,
which is 8. 173.

The assistant legislative clerk read
as follows:

A bill (S. 173) to permit the Bell Telephone
Companies to conduct research on, design,
and manufacture telecommunications equip-
ment, and for other purposes.

The Senate resumed consideration of
the bill.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
South Carolina [Mr. HOLLINGS].

Mr. HOLLINGS. Mr. President, in
working out on yesterday the so-called
rural amendment, where we certainly
got away from the operations language
in the original amendment so there
would be no veto, so that we would also
require that, in. other words, so long as
they would bz making a profit.

The original amendment, I should
point out, the amendment of the Sen-
ator from South Dakota, had a veto by
the rural telephone companies over the
operations of the Bell Cos. It also con-
tained a provision in there that the
Bell Cos. had to continue to sell to the
rural companies irrespective of wheth-
er they had discontinued that particu-
lar equipment and moved on to more
advanced equipment, and continue to
sell it to them even at a loss.

We did away with those things, obvi-
ously, and got together with the distin-
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guished Senator from South Dakota. I
think we have now a good, strong
amendment. whereby the bigs will not
gobble up the smalls; whereby there
will be planning; whereby we will be
adhering, in a sense, to the admonition
of the Office of Technology Assess-
ment, where they said with better
planning with the small, rural entities
by the larger Bell Cos., that you could
get advanced and better services in the
rural areas. And that was the intent, I
would say, I guess, of all 100 Senators.

However, an atmosphere develops
here where now for 2 days they con-
tinue to talk about amendments. I am
going to have to revert to my old days
in the State legislature: You either
brought your amendments up or we
moved on, and we would just have to
get to third reading.

The reason I am making these com-
ments now—I am checking where they
say they have certain antitrust lan-
guage. I am prepared to put up certain
antitrust language. If there is any clar-
ification necessary—I do not think so—
I have the language that has been used
in several other statutes. The prece-
dent is set. There is no intent in this
bill.

We did not just bring up this bill yes-
terday. This bill has been worked on
diligently for the last 3 years by all
facets and all lawyers and all talents
and all abilities.

It is very cautiously and deliberately
drawn, with a balance in there to make
certain that the Bell Cos. are allowed
to manufacture through wholly-owned
subsidiaries, entirely separated, with-
out any cross-subsidization, with noti-
fication, restricted kind of self-deal-
ings and everything else and, with re-
spect to antitrust—even when we got
to the planning, and that is what in-
duced my comments here this morning
initially—we said in conformance with
the antitrust laws.

Some still think maybe that is not
sufficient. They want to rewrite the
bill, *“provided however,”” *“provided
however.”” We are prepared to try to
table those amendments but they do
not come with the amendments. We un-
derstand there is one with domestic
content. The intent is clear. Competi-
tion in the world market and every-
thing else, all has domestic content in
there. We certainly did not put this bill
in for foreign manufacturers. That is
where they are. We are trying to bring
them back home. There is no doubt
about what the intent is here, in this
particular bill.

So those who want them to continue
to manufacture overseas and every-
thing else about domestic content, let
them bring their amendment, or this
particular Senator is really encour-
aged, after 2 days and none of the
amendments coming, to just put up the
amendment and move to table my own
amendment and move on. The Senate
has to get on with its business.
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Maybe an atmosphere has developed
where some think we are wheeling and
dealing and ready to accept. We are not
being hard headed. We are willing to
talk; but in the context of not accept-
ing, it is after due and deliberate con-
sideration. This bill has been worked
and worked and worked over and all
the caveats are in there. It is a well-
balanced bill. It has bipartisan sup-
port—strong support on all sides be-
cause it has been worked and we have
taken care of these misgivings that
some could have had. The intent is
clear. We are ready to move.

I am checking with the other side of
the aisle to see if I cannot just go
ahead with the amendment that is ru-
mored, bring it up myself and move to
table my own amendment and move on
to third reading so no one can com-
plain they did not even get consider-
ation. We are going to get consider-
ation here shortly.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ohio
[Mr. METZENBAUM].

Mr. METZENBAUM. Mr. President, I
respect the diligent efforts on the part
of the manager of the bill to pass this
legislation. I spoke to the bill shortly
after it came to the floor and indicated
I had some concerns both from the
consumer standpoint as well as from
the question of domestic content, the
question of whether or not we would be
losing jobs rather than making jobs. I
was prepared to come here yesterday
with a rather fulsome speech. I thought
it was a pretty good speech I was going
to make. But the fact is some Members
on the other side of the aisle saw fit to
bring up their position with respect to
the civil rights bill, which they cer-
tainly had a right to do. But that
consumed about an hour and a half of
time. Then there was considerable dis-
cussion concerning the rural amend-
ment, a matter with respect to which I
was not directly involved. And I am
over here this morning prepared to ad-
dress myself to the subject and have al-
ready had discussions with the man-
ager of the bill.

It is my understanding, and I said to
him I was prepared to go forward, but
I was prepared to explore the possibil-
ity of accepting or discussing some
amendments. The last I had spoken
with my friend from South Carolina,
the understanding was his representa-
tives and mine were going to sit down
and meet. I guess his representatives
and mine are sitting back there ready
to see if they can work out these mat-
ters. If they are able to do so, I think
it will accelerate the process greatly.
We are ready; they are ready to nego-
tiate.

I yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. METZENBAUM. Mr. President, I
suggest the absence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. SAN-
FORD). Without objection, it is so or-
dered.

Mr. GORTON. Mr. President, I ask
unanimous consent that I may proceed
for 5 or so minutes as in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DRIFT NET FISHING

Mr. GORTON. Mr. President, time
and again, this Senator has urged the
administration and the Senate to take
action to end the deplorable practice of
drift net fishing. During the last couple
of years, this fishing practice has gone
from a scourge few people knew about
to one recognized by the world commu-
nity as so destructive that it must
cease totally and immediately.

I am heartened by the U.N. resolu-
tion to end this practice by June 30,
1992. I was proud to work with Senators
STEVENS and PACKWOOD last year in in-
corporating new antidrift net amend-
ments in the Magnuson Act. I am also
pleased to be a cosponsor of Senator
PAackwooD’s bill, S. 884, the Drift Net
Moratorium Enforcement Act. This
bill, which I predict will be passed by
the Senate this year, would require the
President, on January 1, 1992, to certify
any country which has not notified the
United States of its intention to stop
drift net fishing by June 30, 1992. If a
country is certified, then the President
is authorized under the Pelly amend-
ment, to ban the import of fish or fish
products from that country. In addi-
tion, it gives the President the author-
ity to invoke a wide array of sanctions
against a country that continues to
violate the moratorium after June 30 of
next year.

Unfortunately, Mr. President, not ev-
eryone is getting the message that the
world community is demanding a ban
on drift net fishing. I have just re-
ceived evidence that on May 13 of this
year, a National Marine Fisheries Serv-
ice agent accompanied Canadian Mari-
time Forces on a high seas drift net pa-
trol utilizing a high-technology Cana-
dian P-3 aircraft. Over 4 days, the pa-
trol covered nearly 750,000 square miles
of high seas areas and 10,000 miles of
flight legs. This patrol detected in posi-
tion 40 41'N/164 32E a vessel of the Peo-
ple's Republic of China. This citing is
especially noteworthy because it is the
first instance that a Chinese vessel has
ever been documented conducting drift
net fishing activities. It was seen in an
area where numerous other high seas
drift net vessels have been sighted ille-
gally fishing for salmon and steelhead
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since April of this year. This vessel was
flying a People’s Republic of China na-
tional flag, displayed a large red star
on both smoke stacks, and had a large
high seas drift net clearly visible on its
deck and ready to set in the water. The
vessel’s name was determined to be the
Luo Ling No. 3.

Mr. President, today I am sending
letters to the National Marine Fish-
eries Service, the Coast Guard, and the
Department of State, which has been
very reluctant to report this violation,
demanding that each of them inves-
tigate and pursue this matter aggres-
sively.

I welcome my colleagues’ support for
this action. Working together with
Senators PACKWOOD, STEVENS, and I
may say the chairman of the Com-
merce Committee, who is here manag-
ing the current bill, and other col-
leagues in the Senate who understand
the importance of this issue, we will
attempt to convince the administra-
tion, and the drift netting nations of
the world, that this deplorable practice
must end.

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Mr. President, I
thank my distinguished colleague from
Washington, and I hope we can move
on that important matter, a matter of
concern to all of us.

FLOOR PRIVILEGES

Mr. GORTON. Mr. President, I ask
unanimous consent that Keith
Krehbiel, the congressional fellow on
the staff of the Republican leader, be
given privileges of the floor during con-
sideration and votes on S. 173.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TELECOMMUNICATIONS EQUIP-
MENT RESEARCH AND MANU-
FACTURING COMPETITION ACT

The Senate continued with the con-
sideration of the bill.

Mr. HOLLINGS. Mr. President, so
colleagues will know with respect to
the Simon amendment, I understand
that they are now finalizing the lan-
guage of the Simon amendment. The
Simon amendment goes to the heart of
the issue concerning audit of the
RBOC’s. Under his amendment, there is
a requirement that the FCC establish
the rules and regulations and conduct
audits of the RBOC's and their Affili-
ates as well.

I understand the distinguished Sen-
ator from Ohio on the matter of the en-
gaging with the collaboration under
that section F. A Bell Telephone Co.
and its affiliates may engage in close
collaboration with any manufacturer
of customer premises equipment of
telecommunications equipment during
the design and development of hard-
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ware, software, or a combination there-
of. That does not violate the prohibi-
tion against cross-subsidization, and it
does not repeal the antitrust provisions
relative to this particular act.

We would go along with that phrase
if it says also consistent with the pro-
visions prohibiting any cross-subsidiza-
tion by the Bell Cos. with their par-
ticular affiliates.

We also would work with Senator
SIMON to resolve the issue concerning
States audit authority. As now under
the law the States have not only that
volition but they have that responsibil-
ity from time to time to carry out au-
dits of the RBOC's. I imagine that 25
percent of the Bell Cos. business would
be in the interstate arena and as a re-
sult audited at the Federal level by the
Federal Communications Commission.
The remaining 75 percent of the Bell
Cos. business is regulated at the State
level as intrastate and the local public
service commissions there would be re-
sponsible for the audits.

It is the intent, as I understand, of
the Senator from Illinois, that his
amendment will require States to over-
see audits of the RBOC’s. These audits
shall be conducted by an independent
auditor selected by the local commis-
sion, and we are working out the spe-
cific language on the issue of access to
the books and records of the RBOC’s
and their affiliates. Of course, you can-
not do an audit unless you have the
books.

We do have some reservations on the
issue of giving access to RBOC's finan-
cial information about giving the
States the right to look at the books
anytime, for any or no reason. RBOC’s
could find themselves being audited all
the time, at every level. We want to
make sure that is carried on in a judi-
cious fashion and with probable cause—
not just being overregulated—auditors
in the RBO offices around the clock all
the time. I hope when both sides clear
the language we will be ready to go.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. INOUYE. Mr. President, I ask
unanimous consent that the order for
the gquorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 263

Mr. INOUYE. Mr. President, I rise on
behalf of Senators DoDD, LIEBERMAN,
AKAKA, WELLSTONE, and myself, to
offer an amendment to S. 173, the Tele-
communications Equipment Research
and Manufacturing Competition Act.
The purpose of my amendment is to
strengthen the safeguards against self-
dealing by the Bell Telephone Cos. This
amendment will ensure that the tele-
communications equipment market re-
mains competitive by: First, ensuring
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other manufacturers continue to have
an opportunity to sell equipment to
the Bell Cos., and second, requiring
that Bell manufacturing affiliates sell
equipment to other users.

My amendment addresses the most
serious issue raised by this legislation,
namely the ability and incentive of the
Bell Telephone Cos., which are local
monopolies, to purchase equipment
from their affiliated manufacturers
and joint ventures to the detriment of
consumers and competitors. This abil-
ity to leverage their control over the
local bottleneck poses two dangers.

First, there is a danger that by pur-
chasing from themselves they will do
so without regard to the quality or
price of the product. This in turn in-
creases rates to local residences and
businesses beyond those which would
exist in a competitive local exchange
setting. Cross-subsidies from monopoly
services end up supporting less than
competitive enterprises.

The other danger confronts the Bell
manufacturing affiliate’'s competitors,
who are forced to compete against a
subsidized and favored venture rather
than in an open market. Favoritism
could take many forms: Sharing ad-
vanced network information, stand-
ards, marketing and other information;
personnel exchanges; or even outright
bias in procurement. This amendment
does not bar self-dealing entirely.

This amendment recognizes that
each Bell Co. which intends to manu-
facture telephone equipment must sub-
mit to and receive FCC approval of a
plan ensuring that: First, each Bell
Telephone Co. that engages in manu-
facturing will purchase a majority of
its equipment from unaffiliated firms;
second, each Bell manufacturing affili-
ate must sell at least 20 percent of its
equipment to unaffiliated companies;
third, personnel of the Bell manufac-
turing affiliates will not participate in
formulating or developing generic or
specific equipment requirements and
standards, or obtain advance notice of
such requirements; and fourth, unaffili-
ated firms have the same opportunity
as the Bell manufacturing affiliates to
prepare and submit proposals to sell
equipment to the Bell Telephone Cos.
and have their equipment evaluated on
their merits.

The restrictions imposed by this
amendment are of limited duration.
The FCC must repeal these restrictions
upon a finding that there is effective
competition in the local exchange serv-
ice. Under this amendment, effective
competition exists when a majority of
the residential and business subscribers
have access to local telephone service
provided by an unaffiliated firm; and a
substantial amount of such subscribers
actually subscribe to an unaffiliated
firm's services.

Finally, this amendment requires the
FCC to report to Congress on the state
of competition in local telephone mar-
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kets, the prospects for the development
of competition, and the particular reg-
ulatory, technical, and financial bar-
riers to the creation and maintenance
of competition. By providing objective
standards to judge the behavior of the
Bell Telephone Cos. and their affili-
ates, we prevent the Bells from fore-
closing their market to unrelated ven-
dors.

Further, we provide a benchmark to
measure the competitiveness of Bell
and non-Bell manufacturers. If Bell
manufacturing affiliates are unable to
sell a substantial fraction of their
products to independent third parties,
then one might justifiably wonder
whether they are truly economically
viable in a free market environment,
or subsisting on the local exchange mo-
nopoly.

This amendment is a reasonable com-
promise which meets the objections of
those who fear that the Bell Co. will
engage in cross-subsidies or self-deal-
ing at the public's expense. This
amendment provides an additional
layer of protection for consumers,
consumer advocates, mass media, and
competitors.

Mr. President, if I may submit an in-
quiry to my chairman. I realize he has
worked most diligently for a long pe-
riod on this measure. But, as he knows,
I sincerely believe this measure raises
some very serious issues which I be-
lieve must be addressed. If he would
give this amendment his serious con-
sideration if and when we do go into
conference, I am prepared to withdraw
this amendment and do not wish to
prolong this proceeding.

Mr. HOLLINGS. Mr. President, I
want to give the distinguished Senator
from Hawaii that assurance he requires
and requests.

The Senator from Hawaii and the
Senator from South Carolina have a
similar interest with respect to self-
dealing. S. 173, as a result, prohibits
the RBOC’s from manufacturing in
conjunction with one another, they
also must have separate financial
records and keep their books of ac-
counts of manufacturing activities sep-
arate entirely from their telephone
company and they must file all of this
information publicly.

They cannot perform sales, advertis-
ing, installation, production, or main-
tenance operations for an affiliate. The
RBOC must provide opportunities to
other manufacturers to sell to the tele-
phone company that are comparable to
the opportunities they provide RBOC
affiliates and the RBOC may only pur-
chase the equipment from its affiliate
at the open market price.

The bill also contains provisions pro-
hibiting cross-subsidization, limiting
the equity ownership of the affiliate,
and prohibiting the affiliate from in-
curring debt from the RBOC itself. We
think we have the RBOC’s manufactur-
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ing affiliate pretty well fenced off from
the telephone company.

What happens, if you really get an
amendment to limit self-dealing to 50
percent or less, which would require
the Bell Co. to obtain the majority of
its the equipment from unaffiliated
firms, you are really going to stultify
the incentive that we are trying to ob-
tain—that is to allow the RBOC’s to
get into research and into development
and into manufacture and stay, as we
have said, on the cutting edge of tele-
communications technology for the
benefit of the consumer.

We think this is a consumer bill. I
know the Senator thinks his amend-
ment is a consumer amendment. It
could be that in conference we could
study it and we could make some ad-
justment, and I would be glad to look
at it in that light.

I must, as a caveat, state in a sort of
bottom line fashion, that no self-deal-
ing limitations are required of those
foreign companies who have taken over
the market. It took me over an hour to
list their activities, their purchases,
their permeation of the telecommuni-
cations research and development in
this country. These foreign companies
manufacture here in this country. You
and I think we have an FCC, and we
have some little domestic companies
over here with some money and we
think we are going to control them and
we are going to keep free markets.
Meanwhile, the foreigners are going to
take over our market right under our
noses.

You see, that is the fundamental in-
tent here, that the Bell Cos. should be
able to buy the equipment they manu-
facture. But it has to be done on an
even-Steven basis, all aboveboard, with
no special pricing or anything else of
that kind.

We would be delighted to look at that
idea in conference.

Mr. INOUYE. Mr. President, I am
most assured by that commitment, and
with that commitment and assurance,
I will withdraw my amendment.

But before I do, I ask unanimous con-
sent that Senator METZENBAUM be list-
ed as a cosponsor.

The PRESIDING OFFICER. Without
objection, it so ordered.

Mr. DODD. Mr. President, I rise in
support of the Inouye-Dodd effort to in-
crease the safeguards against self-deal-
ing in S. 173, the Telecommunications
Equipment Research and Manufactur-
ing Competition Act of 1991, and to en-
sure an open and competitive market
in telecommunications equipment.

First, I must compliment Senator
HoLLINGS and the Commerce Commit-
tee on giving this issue and tele-
communications policy, in general,
such serious consideration. It is com-
mon sense that our ability to achieve
is directly related to our ability to
communicate—this is as true for a per-
son as for a nation. And this is why de-
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fining a telecommunications policy for
our Nation is critical and why I com-
mend the chairman and the committee
for their work in this area.

However, I remain concerned this bill
has insufficient safeguards to assure
the desirable goal of the sponsors. One
need not go back to the strong case
made against MaBell, which brought
on the divestiture of AT&T, to locate
cases of abuse. Just in the past few
years, both NYNEX and U.S. West were
found in court to have engaged in anti-
competitive behavior. The NYNEX case
strikes very close to home in this de-
bate, as NYNEX was caught paying in-
flated prices to an unregulated manu-
facturing subsidiary and passing on
these costs to their local ratepayers.

I am seriously concerned that this
bill, while it does contain important
safeguards, does not go far enough to
protect ratepayers, other consumers,
and manufacturers.

As currently constructed, the poten-
tial for abuse remains too great. While
the Regional Bell Cos. maintain mo-
nopoly control over local telephone
service, opportunities and, indeed, in-
centives exist for them to frustrate and
impede competition. For instance,
timely information is essential to a
competitive manufacturer, if a re-
gional Bell Co. released technical infor-
mation to its subsidiary directly and
then later to the Federal Communica-
tions Commission, the delay would dis-
advantage other manufacturers. There
is also the potential for other abuses
such as cross subsidization. These ef-
fects may not be intended in this meas-
ure, but as they would provide a com-
petitive advantage and a greater profit
at the expense of captive local rate-
payers, we must consider how to lessen
the potential for such abuses.

We also owe the current tele-
communications manufacturers this
extra consideration. Except for AT&T,
this industry was nonexistent 10 years
ago. Today, however, Bell Communica-
tions Research, the joint research arm
of the T regional companies, lists 9,000
suppliers of products to the Bell sys-
tems. While there is a trade deficit in
this industry, it is declining—it
dropped from $1.8 billion in 1989 to $800
million in 1990. In Connecticut alone,
several thousand workers are employed
in this field and it is a growing num-
ber. Just last week, I was in
Middlebury and visited a company
which has grown from a small 1-man
operation to an enterprise which em-
ploys over 1,700 individuals in manufac-
turing switches for shipment around
the United States and the world. This
company and others like it are not con-
cerned about competition; they are
concerned about the establishment of
an unfair playing field with the enact-
ment of this measure.

The amendment, which we are now
considering, would eliminate the likeli-
hood of such abuses, but at the same
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time it would preserve the potential
benefits of the entrance of the regional
Bell Operating Cos. into research, de-
velopment, and manufacturing—the
benefits to the Regional Bell Cos. as
well as to the industry and country as
a whole. It would allow the Bells' man-
ufacturing affiliates to participate and
compete in the world market and in
other domestic markets, but disallow
it from selling solely to itself and from
being its own sole equipment provider.

This provision would ensure that
there is fair competition among manu-
facturers, including the Bell affiliates,
to provide the local Bell Telephone
Cos. with the best product at the least
cost. Thereby, manufacturers, rate-
payers, and the Bell Cos. themselves
would be ensured of the benefits of a
fair marketplace.

Mr. President, while I am dis-
appointed that this amendment will
not be included in this bill at this time,
I appreciate Senator HOLLINGS' com-
mitment to give this amendment, and
the concerns which it addresses, his se-
rious consideration in the conference
on this bill.

The PRESIDING OFFICER. The
clerk will report the amendment, and
then the amendment will be with-
drawn.

The legislative clerk read as follows:

The Senator from Hawaii [Mr. INOUYE], for
himself, Mr. Dopp, Mr. LIEBERMAN, Mr.
AKAKA, Mr. WELLSTONE, and Mr. METZEN-
BAUM, proposes an amendment numbered 283.

Mr. INOUYE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection it is so ordered.

The amendment is as follows:

At the end of the bill, add the following:

“‘SEC. 228. (a) The Commission shall pre-
scribe regulations requiring that any Bell
Telephone Company that has an affiliate en-
gaging in any manufacturing authorized by
section 227(a) shall—

(1) not engage in manufacturing until it
has filed and received Commission approval
of a plan that ensures—

That the personnel of the Bell Company af-
filiates that are engaged in the manufactur-
ing of telecommunications equipment will
not participate in the formulation of generic
or specific requirements for any such equip-
ment that the Bell Telephone Company will
purchase and will not obtain notice of such
requirements in advance of unaffiliated
firms, and

That unaffiliated firms have the same op-
portunity as the Bell Telephone Company
and its affiliates to prepare and submit pro-
posals and quotes for telecommunications
equipment to be purchased by the Bell Tele-
phone Company and have that equipment
evaluated on the merits;

*(2) purchase from unaffiliated firms at
least a majority of each type of tele-
communications equipment that is com-
parable to types of equipment manufactured
by the Bell Telephone Company or its affili-
ate; and

“*(3) sell, either directly or through its af-
filiate, to unaffiliated firms a substantial
amount of telecommunications equipment
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manufactured by the Bell Telephone Com-
pany or its affiliate.

*(b)(1) Within 180 days after the date of en-
actment of this Act, the Commission shall
adopt regulations defining the requirements
in subsection (a), including a regulation de-
fining the term ‘‘substantial’ as an amount
not less than 20 percent. The Commission
may not alter the definition of the term
“substantial” for five years from the date of
enactment of this Act.

‘'(2) The FCC shall repeal the regulations
adopted pursuant to subsection (a) when it
determines that the Bell Telephone Com-
pany faces effective competition in providing
local exchange service. The term ‘‘effective
competition” shall mean that a majority of
the residential subscribers and a majority of
the business subscribers in the service area
have access to local telephone service pro-
vided by an unaffiliated firm and that a sub-
stantial amount of residential subscribers
and a substantial amount of business sub-
scribers actually subscribe to the services of
the unaffiliated firm.

‘(3) Within one year of the date of enact-
ment of this Act, the Commission shall re-
port to the Congress on the state of competi-
tion in local telephone markets, the pros-
pects for the development of competition,
and the particular regulatory, technical, and
financial barriers to the creation and main-
tenance of competition.™

Mr. INOUYE. Mr. President, I ask
that my amendment be withdrawn.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 283) was with-
drawn.

Mr. INOUYE. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SHELBY). Without objection, it is so or-
dered.

Mr. HOLLINGS. Mr. President, I will
be glad to yield to our distinguished
colleague from Ohio. I know we have
been negotiating. In talking with the
comanager of the bill on the Repub-
lican side, our ranking member, Sen-
ator DANFORTH, he is prepared and I am
prepared to move to third reading.

We do not want to be precipitous.
They talk about negotiations but I
know the staff of our committee has
been talking to the staff of the Senator
from Ohio, the Senator from Illinois,
and other Senators for weeks on end.
We are still talking. We are waiting for
telephone calls to come. I know the
distinguished Senator can keep us en-
gaged, I should say, for the rest of the
afternoon and the evening.

But I say let us be engaged or let us
move to third reading. Everybody
should know that negotiations as far as
this Senator is concerned are termi-
nated. Let them offer their amend-
ments, and we will get a better under-
standing than we are from the negotia-
tions.
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Mr. DANFORTH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. DANFORTH. Mr. President, I
have noticed a certain sluggishness in
the process of this legislation. I know
it has been on the floor since Monday.
It is now afternoon on Wednesday. I be-
lieve that during that period of time
one amendment has been offered and
has been accepted. There have been
various rumors about the possibility of
other amendments. But they really
have been only rumors. I am told that
a Senator is headed toward the floor to
offer an amendment. That would be
fine. But I came to the floor about an
hour or so ago and suggested to Sen-
ator HOLLINGS that perhaps the time
had come to go to third reading. If
nothing happens on a bill, we do not
wait around forever.

So I encourage my chairman to pro-
ceed to third reading at a very early
date. I think that if the bill just keeps
alive forever, it will start attracting
all kinds of extraneous amendments.
This is an important bill. It is an im-
portant public issue, and it deserves to
be attended to.

Mr. HOLLINGS. Mr. President, I ap-
preciate the remarks of our distin-
guished colleague from Missouri. As I
understand it, there are two amend-
ments that are prepared and cleared on
this side—one by Senator METZENBAUM,
one by Senator SIMON. They must be
cleared of course on the side of the
Senator from Missouri. I hope we can
see whether they would be cleared and,
if not, of course the amendments would
be offered. We will see what happens.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. D'AMATO. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. D’AMATO. Mr. President, let me
first say I have had conversations with
the manager of the bill, and Senator
HOLLINGS has gone to great lengths in
order to attempt to accommodate the
Senator from New York. I thank him
for his attempt at seeing if we could
not have the amendment, which I am
going to propose, which deals with Syr-
ian participation in the forthcoming
parade honoring the brave young men
and women who served in Operation
Desert Storm and Desert Shield.

That parade is going to take place
this Saturday in Washington. That pa-
rade is going to involve the use of some
$3 million worth of taxpayers' dollars.
One of the terrible things that will be
taking place in that parade is the fly-
ing of the colors of Syria. We are going
to have a U.S. serviceman carrying
those colors. I am going to talk about
that as we go along.
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The Senator who is managing this
bill so ably and has spent so much time
and effort here attempted to accommo-
date this Senator by asking if we could
have a freestanding sense-of-the-Sen-
ate resolution being considered—and I
want him to know I am deeply appre-
ciative of that, and I attempted to see
if we could do this.

As a matter of fact, I believe the
leadership on our side has cleared this
amendment for consideration and I
want you to know it is bipartisan in
nature.

Let me say, I think we could get just
about all the Senators to come on this,
including the President of the Senate
who is now sitting. Let me tell you
who we have on it. We have Senator
DECONCINI, Senator GRASSLEY, Senator
MACK, Senator MURKOWSKI, Senator
LIEBERMAN, Senator LAUTENBERG, Sen-
ator HELMS, and Senator MOYNIHAN, as
well as the Senator from Alabama,
Senator SHELBY. So it is bipartisan.

This is something I think should be
bipartisan, and I am sorry we have to
offer it to this legislation. The only
reason we have to do that is because we
could not—and I want it to be known
that my good friend, dear friend, Sen-
ator HOLLINGS, really attempted, start-
ing last evening, to see if we could not
clear a spot. And he agreed to suspend
business so we could consider this free-
standing and not encumber the impor-
tant legislation before the Senate now
and which the Commerce Committee
has voted out overwhelmingly and
which the Senator is looking to con-
clude.

AMENDMENT NO. 284
(Purpose: To express the sense of the Senate
regarding the victory parade in Washing-
ton, District of Columbia, scheduled for
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Mr. D’AMATO. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New York ([Mr.
D'AMATO], for himself, Mr. DECONCINI, Mr.
GRASSLEY, Mr. MAcK, Mr. MURKOWSKI, Mr.
LIEBERMAN, Mr. LAUTENBERG, Mr. HELMS,
Mr. MOYNIHAN, and Mr. SHELBY proposes an
amendment numbered 284.

Mr. D'AMATO. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in the bill, insert
the following:

SEC. . SENSE OF THE SENATE REGARDING THE
NATIONAL VICTORY PARADE FOR
THE PERSIAN GULF WAR.

It is the sense of the Senate that any coun-
try—

(1) for which United States assistance is
being withheld from obligation and expendi-
ture pursuant to section 481(h)(5) of the For-
eign Assistance Act of 1961; or
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(2) which is listed by the Secretary of
State under section 40(d) of the Arms Export
Control Act or section 6(j) of the Export Ad-
ministration Act of 1979 as a country the
government of which has repeatedly provided
support for acts of international terrorism,
should not be represented, either by diplo-
matic, military, or political officials, or by
national images or symbols, at the victory
parade scheduled to be held in Washington,
District of Columbia, on June 8, 1991, to cele-
brate the liberation of Kuwait and the vic-
tory of the United Nations coalition forces
over Iraq.

Mr. D’AMATO. Mr. President, what
more grotesque an image could greet
the grieving survivors of the victims of
the bombing of the Marine barracks in
Beirut in 1983 and of Pan Am Flight 103
in 1988 than a United States service-
man, perhaps even a marine, carrying
the Syrian flag down Constitution Ave-
nue as the Syrian Ambassador sits
proudly in the reviewing stand?

Mr. President, the inclusion of Syria
in the victory parade, a nation directly
responsible for more American deaths
than those lost in the recent war, is an
outrage.

Why were the Syrians invited?

What about the Assad government?
It is a government known to harbor
and train a wide spectrum of terrorist
groups, including those thought re-
sponsible for the bombing of the Ma-
rine barracks in Beirut and Pan Am
103. They control the Bekaa Valley.
The Bekaa Valley is one of the havens
for narcotics production and drug traf-
ficking, one of the areas in which more
poison is sent out to the world and to
this Nation.

The Government of Syria, the Assad
government, is guilty of every kind of
human rights violation, including tor-
ture, which is routine. It is absolutely
a government that will tolerate no op-
position. It has wiped out its opposi-
tion, It has used tanks, artillery shells,
and cyanide gas. It is a government
that has employed none other than
Alois Brunner, who was a key Eich-
mann aid personally responsible for the
deportation of tens of thousands of
Jews to death camps, and he is consult-
ant to the Syrian security forces.

What the Syrians have done and are
doing at the present time in Lebanon is
unconscionable. The slaughter of the
innocent, the slaughter of the Chris-
tians, and of the Christian community
is something that continues.

Mr. President, that we would be asso-
ciated with such a regime, no matter
what the political change, is difficult if
not horrifying. For that reason, I will
offer an amendment that prohibits Syr-
ian representation ‘‘either by diplo-
matic, military, or political figures or
national images or symbols, at the vic-
tory parade to be held in Washington,
DC on June 8, 1991, to celebrate the lib-
eration of Kuwait and the victory of
the U.N. coalition forces over Iraq.”

There is no possible justification for
cuddling up to a killer with American
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blood on his hands. It is wrong. It is
dangerous. If this policy of cozying up
to Assad persists, it is one we will long
come to regret.

Mr. President, our President put to-
gether a coalition and in that coalition
maybe we did not have the kinds of
choices we would like to, and in the
real world sometimes we have to work
with killers, we have to work with dic-
tators, we have to work with torturers.
That is what Hafez Assad is. And I am
not going to be critical of the fact that
when that coalition and when our
troops were there it may have been
necessary for the coalition to be able
to maximize its effectiveness to in-
clude the Syrians.

But for us to now pay tribute to their
nation, to their leader, to their dic-
tator, someone who is a killer, some-
one who is an international terrorist,
someone who our own State Depart-
ment lists as it relates to the continu-
ance of harboring terrorists, someone
who our State Department and Com-
merce Department lists in terms of
drug trafficking, so that on two ac-
counts we find he continues drug traf-
ficking, we find he continues—and I am
talking about Hafez Assad, the leader
of Syria—he continues to harbor ter-
rorists—on two fundamental accounts
he has failed.

As it relates to his present record,
there are some who say, well, he is
changing. I would say the leopard does
not change his spots, and Assad has not
changed., There are 4,500 Syrian Jews
who are held prisoners, who are used as
pawns, who seek to emigrate out, but
who are not allowed to leave.

Why would we want to see the Syrian
flag carried by an American in this
tribute to the coalition victory when
indeed Syria and Assad flies in the face
of everything that victory was about?
That victory was about overcoming
evil, about freeing a country, about
seeing to it those who would use their
force will not be permitted to do that
because they are stronger or have bet-
ter arms.

That victory was a noble one. That
victory was achieved at the cost of
many lives. Yes, there were fewer cas-
ualties than people thought, but there
was American blood spilled.

How is it that we would pay honor
and tribute to a nation that is ruled by
someone who is responsible for hun-
dreds and hundreds and hundreds of
American deaths; whose terrorist ac-
tivities have led to the killing of Amer-
ican marines in Lebanon; whose terror-
ists activities have led to the deaths of
innocent people on Pan Am 103 by the
harboring of these various terrorists
groups, and they continue to do so; who
at the highest levels of his government
is deeply involved in drug trafficking
and providing protection for those drug
traffickers?

How is it now that we would humili-
ate the American public—and I say
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that with all sense of recognizing the
seriousness of this statement—that we
would humble the United States of
America by allowing the Syrian bar-
barian flag—because that is what it
represents when Hafez Assad, the dic-
tator, is in charge—to come parading
down Constitution Avenue?

I take strong exception to it, and for
that reason I have introduced this
amendment. I wish we could find a bet-
ter vehicle because I feel very strongly
that we may not get a true test as it
relates to what the sentiment of this
great body is. This great body should
be repulsed by the idea that in any way
we would give any respect whatsoever
to Syria, to what it stands for, and par-
ticularly the man who runs that coun-
try, that brutal dictator, Hafez Assad.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

Mr. HOLLINGS. Mr. President, I
want to deal openly with my distin-
guished colleague, for whom I have the
greatest respect. Senator D'AMATO and
I have become good friends here in the
U.S. Senate. He came to me last
evening. We checked on both sides of
the aisle. There were objections on the
Democratic side because I said I cannot
allow this particular amendment on
this bill. It is in the context of trying
to develop a discipline.

I know it might not appear this way
to the Chair, but I am beginning to see
light. I believe I have a bunch of West-
morelands around me. We have had
light at the end of the tunnel for 3 days
around here. But we do have two
amendments worked out with Senator
METZENBAUM; one with Senator SIMON.
They are being checked now on the
other side of the aisle, and momentar-
ily we will agree on those amendments.

But in accordance with what I con-
ferred and related to my good col-
league, I said I am not going to break
this discipline. We have it going here
now, and we are not going to start a de-
bate on this matter, although I have
the highest respect for him.

So I move to table the amendment,
and I ask for the yeas and nays.

Mr. D'AMATO. I wonder if my col-
league will withhold his motion to
table just for a moment.

Mr. HOLLINGS. I withhold just for a
moment.

Mr. D'AMATO. I suggest the absence
of a gquorum.

Mr. HOLLINGS. If we are going to
get everybody here to talk, that is
what I am trying to forestall, the talk-
ing.

Mr. D'AMATO. It is not for that pur-
pose.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. Mr. President, I
have conferred with my colleague from
New York, the author of this particular
amendment. The concern of the Sen-
ator from South Carolina was that we
would not get into an extended debate,
because this could be an issue and it
could be well debated. That is why I
was prepared to move to table.

It does not look like it will develop
in that fashion. Senators are now being
notified that we will have an up or
down vote here at 1 o’clock, I think
that is the understanding, without any
request being made.

Mr. President, I ask unanimous con-
sent that we give the Senator from
New York an up or down vote on his
amendment at 1 o'clock, and that no
second-degree amendments be in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. D’AMATO. Mr. President, I wish
to thank my good friend, the distin-
guished Senator from South Carolina,
for the manner in which he has really
afforded us an opportunity to be heard
on this issue.

I publicly thank him for what he at-
tempted to do last night, and what he
has done today.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FOWLER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FOWLER. I thank the Chair.

Mr. GRASSLEY. Mr. President, as an
original cosponsor, I rise in strong sup-
port of Senate amendment 284.

June 8 is the day that our Nation
gives its heartfelt ‘‘thank you' to men
and women who so courageously served
in Operation Desert Storm. The cele-
bration will be the largest parade held
in decades.

There is no room in our celebration
for Syria, a country on our lists of ter-
rorists and drug traffickers.

In fact, Syria's contribution to
Desert Storm included: The invasion of
Lebanon—and the de facto annexation
of it; and the receipt of a billion dol-
lars, with which they used to purchase
weapons.

More Americans have died at the
hands of Syrian-sponsored terrorism
than died in all of Desert Shield and
Storm. Here are some more facts about
Syria:
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Evidence indicates Syrian complicity
in the terrorist attack on the Marine
barracks in 1983.

Today, the perpetrator of Pan Am 103
safely and freely finds shelter in Syria.

Twenty percent of the heroin found
in the United States comes from Syria
and Syrian-controlled Lebanon.

Neither Syrian flags, nor officials,
nor troops, should be a part of our vic-
tory celebration.

On Saturday, we will salute our
troops—and we will salute all Ameri-
cans who have given and sacrificed for
our country. The memory of the vic-
tims of terrorism, who were killed be-
cause they were Americans, must not
be marred.

Mr. PELL. Mr. President, I cannot
support the amendment of my col-
league from New York [Mr. D'AMATO],
and from Arizona [Mr. DECONCINI]. I
agree that President Assad and his gov-
ernment have committed serious
human rights abuses, most notably in
the slaughter of the opposition in the
city of Hama, and I am gravely con-
cerned by past, and possibly ongoing,
Syrian support for international ter-
rorism.

However, we are not honoring the
Government of Syria in the parade Sat-
urday. If we were in the business of
honoring governments, quite frankly I
would have reservations about includ-
ing the flags from some other coun-
tries. For example, neither Saudi Ara-
bia, nor for that matter Kuwait, have
had a sterling human rights record.

We are honoring the men and women
who fought as part of the allied coali-
tion to defeat Iragi aggression. Syrian
soldiers were part of that coalition and
many fought courageously in that ef-
fort. Some also died.

This amendment may make us feel
good but it will accomplish nothing.
Indeed, it could be counterproductive.
Our Secretary of State is engaged in
sensitive negotiations which include
Syria. This could further reduce the
likelihood of any progress. I would not
be necessarily opposed to an anti-Assad
amendment that accomplished some
greater objective: For example, an
amendment linking our relations with
Syria to progress on human rights, the
peace process, or terrorism.

This amendment will accomplish
none of these things. It is merely a gra-
tuitous insult. We were not too proud
to fight shoulder to shoulder with the
Syrian soldiers. We should not now be
ungracious.

Mr. LEVIN. Mr. President, Syria
should not be invited to participate in
the Washington Victory Parade, which
will take place this weekend. Syria's
support of international terrorism, its
occupation of Lebanon, and its
unremitting hostility to Israel are too
much at odds with our national inter-
ests and our sense of morality for it to
be officially part of this victory cele-
bration.
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I am voting for the D'Amato amend-
ment to the extent that it sends this
signal regarding official Syrian partici-
pation. However, I am troubled by the
very broad language of the amendment,
which if binding could infringe on the
first amendment rights of peaceful
spectators to the parade who might, for
example, hold up a Syrian flag. If the
language of the amendment were bind-
ing and still as broad as is contained in
the current amendment, I would have
voted against it for that reason.

The Washington Victory Parade is
not only a celebration of the successful
completion of Operation Desert Storm,
but also a celebration of our Nation's
democratic values. We should honor
those values in the process of honoring
those who fought for them.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from New York.
The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from Colorado [Mr. WIRTH] is nec-
essarily absent.

I also announce that the Senator
from Arkansas [Mr. PRYOR] is absent
because of illness.

The PRESIDING OFFICER (Mr.
KERREY). Are there any other Senators
in the Chamber who desire to vote?

The result was announced, yeas 92,
nays 6, as follows:

[Rollcall Vote No. 87 Leg.]

YEAS—92
Adams Ford Mack
Akaka Fowler Metzenbaum
Baucus Garn Mikulski
Bentsen Glenn Mitchell
Biden Gore Moynihan
Bond QGorton Murkowski
Boren Graham Nickles
Bradley Gramm Nunn
Breaux Grassley Packwood
Brown Harkin Pressler
Bryan Hatch Reid
Bumpers Hatfield Riegle
Burdick Heflin Robb
Burns Helms Rockefeller
Byrd Hollings Roth
Coats Inouye Rudman
Cochran Johnston Sanford
Cohen Kassebaum Sarbanes
Conrad Kasten Sasser
Craig Kennedy Seymonr
Cranston Kerrey Shelby
D'Amato Kerry Simpson
Danforth Kohl Smith
Daschle I berg Spect
DeConcini Leahy Stevens
Dixon Levin Symms
Dodd Lieberman Thurmond
Dole Lott Wallop
Domenici Lugar Warner
Durenberger MeCain Wofford
Exon McConnell
NAYS—6
Bingaman Jeffords Simon
Chafee Pell Wellstone
NOT VOTING—2
Pryor Wirth
So the amendment (No. 284) was
agreed to.

Mr. D'AMATO. Mr. President, I move
to reconsider the vote.
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Mr. HOLLINGS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

REGARDING PRESSLER AMENDMENT TO 8. 173

Mr. DOLE. Mr. President, I would
like to take a moment to congratulate
my colleague from South Dakota, Sen-
ator PRESSLER, on what he was able to
achieve last night on his amendment to
S. 173,

That amendment, adopted unani-
mously, represents the culmination of
difficult negotiations on a subject that
most of us find pretty complex. Sen-
ator PRESSLER's staff worked with
Commerce Committee staff, represent-
atives of the U.S. Telephone Associa-
tion, and my own staff in attempting
to reach an agreement that would pre-
serve the rights of rural telephone cus-
tomers without hamstringing innova-
tion by the Bell Cos. Not an easy task,
but the result produced by the Sen-
ator's efforts come about as close as I
think we can get. Needless to say, I am
very pleased to be a cosponsor of his
amendment.

Those of us, like Senator PRESSLER
and myself, who are from rural States
are keenly aware of the wvital role
played by the rural independent tele-
phone companies and cooperatives.
They are the lifeline of rural America
to the information age; without them,
universal service would be an impos-
sibility.

This amendment ensures that, if S.
173 becomes law, rural customers will
have access at reasonable rates to the
newest telecommunications and infor-
mation products and services. It gives
the rural companies a seat at the table
in planning network development; pro-
vides for access, at nondiscriminatory
prices, to software and hardware tech-
nology; and gives a local telephone
company the right to sue in Federal
court to remedy violations of these
rights.

Mr. President, those of us who sup-
port 8. 173 do so because we believe
that it will help take us into the future
of telecommunications. But the future
belongs to all Americans. This amend-
ment will help assure that. Thank you
Mr. President.

Mr. ADAMS. Mr. President, as an
original cosponsor of S. 173, the Tele-
communication Equipment Research
and Manufacturing Competition Act of
1991, I would like to explain what drew
me to this legislation and why I believe
we should support this bill.

The legislation before us addresses a
sector critical to U.S. competitiveness
in the global economy: information
systems and telecommunications tech-
nology. All of us are concerned about
the threat our industries face from for-
eign government subsidies to their
telecommunications and other indus-
tries. Such practices give our foreign
competitors an unfair advantage in
third country markets and distort
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competition in our own open, domestic
market.

S. 173 is an important step in the de-
velopment of a computer-based tech-
nology, which has already revolution-
ized domestic and international mar-
kets. In an era of rapid technological
advancement and an increasingly glob-
al economy, we cannot afford to dele-
gate more than we already have of one
of the most promising segments of our
economy, the manufacture of tele-
communications equipment, to fac-
tories abroad.

This legislation holds great impor-
tance for workers in the telecommuni-
cations equipment industry, where the
Commerce Department has projected a
slight decline in employment over the
next 5 years. The provisions of S. 173
should help stem this decline, and will
hopefully reverse it.

The findings in the committee report
on S. 173 should be a call-to-arms. The
report notes:

A large, worldwide market share is becom-
ing increasingly important to the develop-
ment of new technologies because of the
heavy research and development costs that
are necessary to develop state-of-the-art
technology. Unless the United States takes a
more active role in permitting its companies
to compete fully in these international mar-
kets, the United States faces the possibility
that it will be shut out of the world market
altogether.

Similarly, a report by the United
States Commerce Department found
that, "*Comparison of various measures
of technology innovation and produc-
tivity in the telecommunication indus-
try suggest a general trend of declining
United States competitiveness relative
to certain of its major trading part-
ners, particularly Japan."

Lifting the manufacturing restric-
tion will help United States compete in
several ways. First, the Bell Cos. would
have the incentive to increase their
spending on research and development.
There’s little incentive today because
of the manufacturing restriction.

Second, the Bell Cos. have a vast res-
ervoir of knowledge about tele-
communication networks and the tele-
communications marketplace. Today,
that experience is a vastly under-used
resource. Not only are the Bell Cos.
prohibited from competing in the man-
ufacturing area, but they are seriously
limited in their ability to collaborate
with independent manufacturers.

Third, this legislation would allow
the Bell Cos. not only to collaborate
with other manufacturers, but to in-
vest in them as well. Currently, entre-
preneurs and small, startup companies
cannot go to the Bell Cos. for funding
because of the MFJ—the modified final
judgment—restriction. Where do the
small startup companies go? Some of
them, unfortunately, have no choice
but to turn to foreign-based investors.

Especially in the last decade, we have
seen our ideas and inventions, such as
VCR's, exploited by manufacturers
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aboard. The pattern of foreign compa-
nies applying technology we have de-
veloped to manufacture new products
is expanding in the telecommuni-
cations field. The bill before us today
will help stop this trend by allowing
American companies to do what they
do best—invent, market, and produce.
Without this legislation, our large and
growing domestic market will be ex-
ploited increasingly by foreign manu-
facturers.

S. 173 will assure that we maintain a
strong national economic base in the
information and telecommunications
manufacturing sector. It will promote
our technological know-how. It will
help our industry create the jobs and
products to keep the United States in
the forefront of this key advanced
technology sector. I urge my col-
leagues to join in supporting this bill.

Mr. HOLLINGS. Mr. President, mo-
mentarily the distinguished Senator
from Alabama will address the Senate
relative to the bill.

We have been working out two
amendments—one by the distinguished
Senator from Ohio [Mr. METZENBAUM]
and one by the Senator from Illinois
[Mr. SIMON]. I am afraid I will have to
move to table one of the Metzenbaum
amendments.

But I want colleagues to know we
will bring this thing to a head here
shortly. I hope we can get rid of it mo-
mentarily. g

If there are other amendments, do-
mestic content or otherwise, we will
have to deal with them if they come.
But that is where we are right now.

Mr. President, I yield the floor.

Mr. SHELBY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr. SHELBY. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SHELBY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SHELBY. Mr. President, I rise
today in support of S. 173, the Tele-
communications Research and Manu-
facturing Act of 1991.

I would like to commend my distin-
guished colleague, Senator HOLLINGS,
for his leadership on this issue both in
the 101st and 102nd sessions of Con-
gress. I am a cosponsor of S. 173. This
is a bipartisan bill and I believe that it
will be the foundation for the much-
needed revival of American competi-
tiveness in the telecommunications in-
dustry.

Regional Bell Operating Cos.
[RBOC's] have been operating under
the restraints of modified final judg-
ment [MFJ], the consent degree that
broke up the Bell System, since 1982.
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The AT&T breakup resolved years of
controversy over how the company ex-
ercised its Government-sanctioned
telephone service monopoly. As a re-
sult of the MFJ consent decree, the
seven regional Bell Operating Cos. are
allowed to offer local telephone serv-
ices, but are prohibited from manufac-
turing telecommunications equipment
and offering long distance and informa-
tion services.

At the time, the Justice Department
reasoned that ratepayers and Bell's
competitors would be negatively im-
pacted by the RBOC’'s control over
local telephone service. It was the De-
partment’s contention that to avoid
these perceived potential abuses, Bell
Operating Cos. must be kept out of
competitive markets.

While barring baby Bells from these
activities was supposed to avoid mo-
nopolies similar to that of AT&T, what
in fact has resulted is a monopoly of
the Federal court system over U.S.
telecommunications policy. S. 173
would reestablish the role of Congress
in determining our Nation's tele-
communications policies.

The MFJ has denied the United
States the benefits of a competitive
market. Since the consent decree re-
sulting in the divestiture of AT&T,
U.S. competitiveness has suffered tre-
mendously.

For example: Over 33 billion in U.S.
telecommunications assets are now
owned by non-U.S. interests. This fig-
ure is up from about $200 million in
1985.

More than 70 U.S. telecommuni-
cations and high-technology companies
are currently under Japanese and Eu-
ropean ownership.

In 1980, 58 percent of worldwide tele-
communications patents were issued to
the United States. That figure dropped
to 46 percent in 1989. Meanwhile, the
Japanese share of these patents rose
from 18 to 33 percent.

Members of this body often urge
their constituents to “buy American."
However, we would do well to remem-
ber that each time one of us uses or
buys a telephone, it was manufactured
overseas. All telephone sets and a third
of all telephone processing equipment
are manufactured overseas.

It is no wonder that the U.S. balance
of trade in telecommunications is on a
downward spiral. Department of Com-
merce estimates reveal that this defi-
cit could amount to as much as $7 bil-
lion by 1995, if we continue our current
policy with regard to Bell Operating
Cos.

Bell operating companies control
more than half of this country’s tele-
communications assets. Yet, through
the MFJ, these firms, with almost $200
billion in assets, have been stifled and
the United States has denied itself a
tremendous technological resource by
restricting Bell Operating Cos. from
participating in technologies that are
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transforming the world economy. This
legislation will bring the United States
back to the cutting edge in the tele-
communications industry.

Mr. President, I think that the facts
clearly show that foreign competitors,
many with the backing of their govern-
ments, have taken the lead and are
benefiting from the United States’ re-
strictive telecommunications policy.
Countries like Japan, France, and Ger-
many are now in positions to overtake
the U.S. telecommunications industry,
which historically was a leader in the
development and availability of tele-
communication technology. By remov-
ing manufacturing restrictions and
permitting Bell Cos. access to the mar-
ket, S. 173 sets the stage to bring the
U.8. telecommunications industry
back to a position of technological
leadership and competitiveness.

Consumers will greatly benefit from
the passage of S. 173. By removing the
restrictions on Bell Operating Cos., we
open the door for U.S. citizens to enjoy
telecommunications products and serv-
ices already in use by citizens and busi-
nesses of other countries.

U.S. telecommunications companies
continue to reduce their manufactur-
ing operations. However, S. 173 pre-
sents us with the opportunity to bring
some stability to the industry and
begin the recovery of many of the over
60,000 U.S. manufacturing jobs lost
with the implementation of the court
decree.

The need for and benefits of competi-
tion to revive the U.S. telecommuni-
cations industry cannot be ignored.
However, 1 share concerns that com-
petition be fair. S. 173 contains a num-
ber of safeguards against anticompeti-
tive actions with respect to RBOC'’s
manufacturing activities.

The legislation prohibits the cross-
subsidization of manufacturing by
local telephone service and requires
RBOC’s to purchase equipment only
from their manufacturing affiliates at
the open market price. Bell Cos. must
manufacture out of affiliates that are
separate from the teiephone company
and are required to disclose informa-
tion about their network to all manu-
facturers immediately upon making
that information available to their
manufacturing affiliates.

Also, the Federal Communications
Commission [FCC] now has in place
stronger regulations to protect against
cross-subsidization, discrimination
against other telephone companies, and
preferential treatment to Bell Cos. in
the sales of equipment by their manu-
facturing affiliates.

The effort to lift the manufacturing
ban on Bell Cos. is supported by the
FCC and the Departments of Justice
and Commerce. Furthermore, in re-
viewing the history of the consent de-
cree, it is my understanding that all
parties involved in the divestiture set-
tlement, including AT&T, agreed that
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the MFJ restrictions should be re-
moved as soon as it was determined by
the Department of Justice that they
are no longer necessary to protect com-
petition. However, for reasons I do not
understand, there are still those who
oppose S. 173.

Mr. President, I agree with Senator
HoLLINGS that removing manufactur-
ing restrictions on Bell Operating Cos.
is fundamental to the issue of Amer-
ican competitiveness. We must allow
Bells to compete, otherwise the United
States will be the runt in a world that
telecommunications technology is
transforming into a global community.

We cannot let that happen.

Mr. President, I yield.

Mr. DECONCINI. Mr. President, I rise
in support of S. 173, and commend my
distinguished colleague from South
Carolina for his leadership in this area
and so many others affecting our Na-
tion's telecommunications policy.
However, I would like to receive his as-
sistance in clarifying the legislation's
intent, as reflected in the report lan-
guage.

I am particularly interested in assur-
ing that the needs of education are ad-
dressed in our work on S. 173. We are
all concerned about our Nation’s edu-
cation system, and want to offer our
support to professional educators in
the difficult and important work that
they do.

As my distinguished colleague is
aware, schools and other educational
institutions would receive great bene-
fit from expanded telecommunications
services. If the Bells offer the proper
equipment and services, students will
have access to electronic research
sources from around the world, and
educators will be able to improve
teaching strategies through commu-
nications with their professional peers.
Specialized courses will be offered in
the home as well as rural and other
communities.

In light of this potential, I would
hope that the Bell Cos. will devote at-
tention and resources directly to edu-
cation.

The report encourages the “BOC’s
* % * to focus their resources on devel-
oping access solutions to the public
network for all people. * * *,

Mr. Chairman, do I understand the
report correctly to be referring to pub-
lic institutions, especially schools,
along with ‘‘all people?*’

Mr. HOLLINGS. 1 appreciate the
comments of my colleague from Ari-
zona. He is in fact correct, and the in-
tent of our committee is to assure that
the needs of education and other public
institutions are addressed by the public
telephone network.

We intend the legislation to encour-
age the Regional Bell Cos. to focus re-
sources to develop access solutions,
equipment, and services for use by
schools and other education institu-
tions. In order to accomplish this, it is
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our firm expectation that the Regional
Bell Operating Cos. will increase their
investment in research and develop-
ment for the public network, and for
education services in particular.

Our plans are for the Commerce Com-
mittee to exercise continuing oversight
of S. 173, in order to evaluate progress
made towards these goals.

Mr. DECONCINI. I thank my col-
league from South Carolina for his
clarification. I am now confident of the
bill's intent. I think that educators and
others will be pleased to know that
this excellent legislation will provide
appropriate incentives for the Bell Cos.
to serve our Nation's educational infra-
structure.

I note that the Senate Commerce
Committee report accompanying S. 173
contains on pages 18 and 19 the follow-
ing language:

In entering the manufacturing market, the
BOCs should seek to accommodate the alter-
nate access needs of individuals with func-
tional limitations of hearing, vision, move-
ment, manipulation, speech and interpreta-
tion of information. The BOCs are encour-
aged to focus resources on developing access
solutions to the public network for people,
including those with disabilities.

As I understand S. 173, then, its goal
is both to increase our Nation's com-
petitiveness and to encourage the
BOC's to apply their new authority to
develop access solutions to the public
network for people with disabilities. Is
my understanding correct, Mr. Chair-
man?

Mr. HOLLINGS. The Senator is cor-
rect. We understand that the public
switch telephone network is the pri-
mary means of access for the average
citizen to basic and enhanced tele-
communication services. We believe
that the new authority to be granted
by S. 173 will be used by the BOC’s to
engage in product development aimed
at improving the network and, there-
fore, the means of access for people
with disabilities and functional limita-
tions.

Mr. DECONCINI. As the Senator from
South Carolina is well aware, Congress
recently enacted the Americans With
Disabilities Act [ADA]. Title IV of that
act creates dual-party relay services
nationwide by adding a new section 225
to the 1934 Communications Act. New
section 225(a)(2) requires the FCC to en-
courage the use of advanced tech-
nology, as appropriate. I would hope
that the manufacturing capabilities to
be permitted by the BOC's under the
pending legislation would be applied
not only to implement better and fast-
er relays, but in time, to allow persons
with disabilities even better access to
telecommunications, perhaps even ob-
viating the need for relays.

Mr. HOLLINGS. That is certainly my
hope as well, and I would expect that
the Commerce Committee would from
time to time conduct oversight of the
BOC’s to determine the extent to which



13336

they in fact apply their new authority
to achieving these goals.

Mr. DECONCINI. Insofar as title IV of
the ADA applies to all common car-
riers, I would hope that the intent of
Congress as expressed in the pending
legislation and as explained in the
committee report quoted above would
clearly establish that it is national pol-
icy that common carriers make their
best efforts to use advanced tech-
nologies such as speech synthesis and,
as it develops, speech recognition, to
make the full range of telecommuni-
cations products and services acces-
sible to persons with disabilities.

Mr. HOLLINGS. It is indeed, Senator,
and I thank the Senator for making
these points. It is these benefits that
make enactment of S. 173 important to
consumers.

AMENDMENT NO. 285
(Purpose: To increase the penalty for failure
to maintain certain records)

Mr. PRESSLER. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from South Dakota [Mr.
PRESSLER] proposes an amendment num-
bered 285.

Mr. PRESSLER. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of the bill, add the following:

SEC. 4. ADDITIONAL AMENDMENT TO THE COM-
MUNICATIONS ACT OF 1934,

Section 220(d) of the Communications Act
of 1934 (47 U.S.C. 220(d)) is amended by delet-
ing ‘‘$6,000"" and inserting in lieu thereof
£4$10,000"".

Mr. PRESSLER. Mr. President, I
want to explain this amendment brief-
ly. The amendment would provide for
an increase in the fine for a violation
of the Communications Act by any
telephone company that fails or refuses
to keep accounts, records, and memo-
randa on the books in the manner pre-
scribed by the Federal Communica-
tions Commission.

This amendment is intended to give
Federal regulators the additional tool
they need to assure that any telephone
company will keep the records regu-
lators need to protect the interests of
ratepayers.

Also, I think it should be a signal to
some of our telephone companies to be
more open about some of these mat-
ters. I was talking with a reporter from
one of the papers, and he said he had
made an inquiry about a consent de-
cree violation was sent several boxes of
papers, which did not answer the ques-
tion.

I hope our large companies will be
open to Members of Congress and the
public when there is a violation of the
law, and even when there is not. But
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there has come to be a practice of ob-
fuscating the facts with boxes and car-
tons of papers rather than writing a
clear one- or two-page letter or answer.
And in the whole regulatory area, I
have had the feeling that some tele-
phone companies have been unneces-
sarily nonresponsive. That is just a
general statement.

I hope this amendment sends a signal
to those companies and individuals to
be more open with inguiries about
their business. This amendment pro-
vides for a $4,000 increase in the fine for
companies who fail to keep records in
the manner prescribed by the FCC.
This is a clear signal that Congress is
very serious that companies are to do
their business in a proper, honest, fair
way. My minority views filed in the
Commerce Committee report on this
legislation further explain my views on
this matter.

I ask unanimous consent that my mi-
nority views follow my remarks.

Mr. President, I urge the adoption of
the amendment.

There being no objection, the views
were ordered to be printed in the
RECORD, as follows:

MINORITY VIEWS OF MR. PRESSLER

1 share Chairman Hollings' goal to increase
American innovation and growth in the tele-
communications equipment industry, and
applaud his leadership on this key issue.
This legislation passed the committee by
voice vote last year.

At that time, though, a number of
consumer groups, senior citizens, small busi-
ness organizations, and state regulators
voiced concern that, because of the lack of
adequate anti-competitive safeguards, some
companies may abuse the freedom this legis-
lation would give them. These groups were
concerned that a BOC could use its control of
the local phone market to gain an unfair ad-
vantage when it enters an unregulated line
of business. They argued that higher residen-
tial telephone rates could result from a
BOC's decision to underwrite with ratepayer
supported capital and personnel the expenses
of launching its unregulated business ven-
tures. These groups were concerned that con-
sumers and competitors could be harmed by
having to compete against products sub-
sidized by ratepayer funds. And detection of
these practices could be made very difficult
by informal agreements and ‘‘creative ac-
counting’ of huge corporations who could
bury ratepayer subsidization in the books,
even with the separate subsidiary and other
protection devices incorporated in this bill.

These groups and individuals argued that
telephone companies are a unigque business.
My understanding of this aspect of their con-
cern was best summarized by U.S. District
Court Judge Harold Greene's comment that:

“To the extent that these companies per-
ceive their new unregulated businesses as
more exciting and more profitable than the
provision of local telephone service—as they
obviously do—it is inevitable that their man-
agerial talents and financial resources will
be diverted.”

They point out that because telephone
companies control the local telephone ex-
changes and are guaranteed a rate-regulated
income, they have access to ratepayer fund-
ed capital and possess the market power to
use against their competitors in unregulated
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lines of businesses. This concern is predi-
cated on the belief that a company could ef-
fectively hide prohibited practices through
informal agreements, creative accounting, or
other methods.

Last year I did not object to this legisla-
tion. At that time I was not personally
aware of any systematic evidence of viola-
tions or of deliberate efforts to undermine
efforts to investigate ratepayer impact is-
sues related to this legislation. However, I
became concerned when I read subsequent
press reports of a DOJ investigation into
consent decree violations by US West, which
serves my constituents in South Dakota.
The investigation led to the assessment of a
record $10 million fine against US West for
engaging in anticompetitive behavior, pro-
viding information services prohibited by
the consent decree, and violating the consent
decree’s ban on manufacturing telecommuni-
cations equipment. Part of the agreement
was to drop the investigation of these and
other activities under question. Because of
the importance the US West case had to my
state, and because of its relevance to this
legislation, I tried to obtain more informa-
tion as to how these practices could affect
ratepayers in my state.

The nature of US West's record keeping
make it impossible for regulators or govern-
ment officials to prove or disprove with cer-
tainty whether violations occurred. A DOJ
memorandum filed in Judge Harold Greene’s
U.8. District Court warned US West that:
“[US West's] admitted history of noncompli-
ance will provide a substantial basis for find-
ing that any similar additional conduct is
‘willful' and hence actionable as criminal
contempt of the decree.”

As a practical matter it iz clear that a
company of this size can frustrate legitimate
investigative efforts, as I have recently
learned first hand. I hold no great hope that
any regulatory agency will have any better
luck at receiving definitive answers in the
future if US West continues its present prac-
tice of apparent stonewalling.

Because the majority of my constitutents
are US West ratepayers, this case is of par-
ticular concern to me. Although DOJ wisely
and admirably stipulated that the $10 mil-
lion fine should come out of shareholder
funds rather than ratepayers, even they ac-
knowledged that the fungibility of money
makes it impossible to insulate the
consumer from paying the ultimate tab.

In addition to the potential consumer im-
pact: of the fine, I raised concerns about the
ratepayer impact of US West's actions to the
extent that telephone company funds, which
are generated by the ratepayers, are being
used to develop, market, and operate these
theoretically unrelated businesses. During
questioning at the Senate hearings, Mr.
James Rill, Assistant Attorney General,
Anti-trust Division, DOJ, indicated his con-
fidence that US West telephone companies
and their employees had engaged in the ac-
tivities involved in the violation of the con-
sent decree, but had no basis on which to es-
timate the magnitude of ratepayer impact
related to the 13 activities in question. Only
US West could answer this question defi-
nitely.

I think it is important to ascertain the
amount of ratepayer resources directed to-
wards these activities. Not only would such
resource diversion put ratepayer service and
funds at risk, but it also would put competi-
tors at an unfair disadvantage. And as Judge
Greene notes, it can distract them from their
primary mission of providing and improving
basic telephone service. I contacted DOJ and
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the FCC to ascertain background informa-
tion on this matter, and asked US West to
supply information on the extent to which
ratepayer funds were used in connection
with the development, operations, market-
ing, ete., related to these activities. Under-
standably, neither the FCC or the DOJ are
able to answer the ratepayer impact ques-
tion without complete information from US
West.

Despite my repeated attempts to obtain
answers from US West, they responded by al-
together ignoring or redefining the questions
as to how much ratepayer funding was used
to launch and operate the practices ques-
tioned in the DOJ lawsuit. At best their re-
sponse can be characterized as avoiding the
question; at worst it was disingenuous and
misleading. For example, US West in an ini-
tial response sent to my office five boxes of
paper with no organization or information
describing the contents. In subsequent let-
ters it misrepresented staff telephone con-
versations and later simply redefined the
question so narrowly as to be—as one
consumer advocate put it —an insult to our
intelligence.” Further inquiries on basic in-
formation as to how much telephone com-
pany staff time and resources were invested
in developing and marketing the 13 activities
questioned by DOJ were answered with “‘we
couldn’t provide that type of information.”
Yet US West went to great pains to provide
spontaneously, in writing, exactly how many
hours and employees it claims to have de-
voted to my simple, straightforward request
for information. So I find it hard to under-
stand how a business so efficient at record-
keeping in one area is so0 incapable of keep-
ing track of how it spends ratepayers' re-
sources. This uncooperative non-response
makes it impossible to determine the rate-
payer impact of US West actions, and gives
me great concern that an unwilling corpora-
tion of this magnitude cannot be monitored
sufficiently to protect its ratepayers from
the abuses mentioned by consumer groups,
seniors, small businesses, and others.

I am beginning to understand the frustra-
tion Judge Greene expressed in the earlier
stages of this case when he noted that: “US
West has been engaged in a systematic and
calculated effort to frustrate the Justice De-
partment's legitimate demands for informa-
tion, frequently by patently frivolous and
usually dilatory maneuvers."

I commend the Chairman for his efforts to
include safeguards in this legislation in
hopes they will prevent actions similar to
those US West has undertaken. The US West
experience, however, leads me to wonder
whether those legislative safeguards can pre-
vent such a huge corporation from using its
local monopoly to compete unfairly, and
from juggling and confusing its book work so
as to make it impossible for any regulatory
agency or watchdog group to adequately pro-
tect consumers. Virtually every group we
contacted regarding this case voiced the
unanimous opinion that US West's response
not only avoided the question but was care-
fully crafted to aveid supplying any mean-
ingful information from which to conduct an
independent analysis using realistic defini-
tions and relevant data.

The bottom line here Is trust and cor-
porate accountability. My experience with
most telephone companies would generally
lead me to give them the benefit of the
doubt, as I have done in the past. I have
found the wast majority to be straight-
forward in their dealings. I still hope US
West will be more directly responsive in the
future. But my first priority is to my con-
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stituents, and they are monopoly bound to
US West. My vote against this bill in Com-
mittee was based in large part on my dis-
appointment with US West's dilatory tactics
and misrepresentations to date. Like Judge
Greene I have felt frustrated, in attempts to
get straight answers to the guestions asked.
US West is our largest single telephone com-
pany, with monopoly control over most of
my State. Its actions have a profound impact
on the vast majority of my constituents. I
will continue in my attempt to get a
straight answer to my inquiry. Pending the
outcome of that process, I will reserve judg-
ment with respect to future votes on this
legislation. I agree with Senator Hollings de-
sire to move this technology forward. But we
must take care to protect consumers, sen-
iors, and small businesses in the proces. I
hope we can do so. But for the time being, I
must reluctantly voice my opposition to this
legislation based on this particular case
which affects my State so profoundly.

Mr. HOLLINGS. The amendment has
been cleared on this side, Mr. Presi-
dent.

The PRESIDING OFFICER. Is there
further debate on the amendment?

The question is on agreeing to the
amendment.

The amendment (No. 285) was agreed
to.
Mr. PRESSLER. Mr. President, 1
move to reconsider the vote by which
the amendment was agreed to.

Mr. HOLLINGS. I move to lay that
motion on the table,

The motion to lay on the table was
agreed to.

Mr. SIMON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

AMENDMENT NO. 286
(Purpose: To require independent annual au-
dits of Bell Telephone Co., and to require
the Federal Communications Commission
to review and analyze such audits and re-
port its findings to Congress)

Mr. SIMON. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. SIMON] pro-
poses an amendment numbered 286.

Mr. SIMON. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 12, between lines 2 and 3, insert
the following new subsection:

“(k)(1) A Bell Telephone Company that
manufactures or provides telecommuni-
cations equipment or manufactures cus-
tomer premises equipment through an affili-
ate shall obtain and pay for an annual audit
conducted by an independent auditor se-
lected by and working at the direction of the
State Commission of each State in which
such Company provides local exchange serv-
ice, to determine whether such Company has
complied with this section and the regula-
tions promulgated under this section, and
particularly whether the Company has com-
plied with the separate accounting require-
ments under subsection (c)(1).
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**(2) The auditor described in paragraph (1)
shall submit the results of such audit to the
Commission and to the State Commission of
each State in which the Company provides
telephone exchange service. Any party may
submit comments on the final audit report.

*(3) The audit required under paragraph (1)
shall be conducted in accordance with proce-
dures established by regulation by the State
Commission of the State in which such Com-
pany provides local exchange service, includ-
ing requirements that—

“(A) the independent auditors performing
such audits are rotated to ensure their inde-
pendence; and

*(B) each audit submitted to the Commis-
sion and to the State Commission is certified
by the auditor responsible for conducting the
audit.

“(4) The Commission shall periodically re-
view and analyze the audits submitted to it
under this subsection, and shall provide to
the Congress every 2 years—

“(A) a report of its findings on the compli-
ance of the Bell Telephone Companies with
this section and the regulations promulgated
hereunder, and

*(B) an analysis of the impact of such reg-
ulations on the affordability of local tele-
phone exchange service.

*(5) For purposes of conducting audits and
reviews under this subsection, an independ-
ent auditor, the Commission, and the State
Commission shall have access to the finan-
cial accounts and records of each Bell Tele-
phone Company and those of its affiliates
(including affiliates described in paragraphs
(6) and (7) of subsection (c)) necessary to ver-
ify transactions conducted with such Bell
Telephone Company that are relevant to the
specific activities permitted under this sec-
tion and that are necessary to the state's
regulation of telephone rates. Each State
Commission shall Iimplement appropriate
processes to ensure the protection of any
proprietary information submitted to it
under this section.

Mr. SIMON. Mr. President, I am
pleased to say we have modified the
language in this amendment a little as
originally drafted, and I believe it is
acceptable to all sides.

This amendment calls for an audit by
the State regulatory bodies to see that
we are complying with the law and
that there be a report of the FCC to
Congress. It is a protection for consum-
ers. It is a way of making sure the law
is being complied with.

I know of no opposition, and I hope
the amendment will be accepted.

Mr. HOLLINGS. Mr. President, I
thank the distinguished Senator from
Illinois for this improvement to the
bill.What you have in this amendment,
in essence, is clear intent of the Con-
gress that the Bell Cos. should be au-
dited. This is quite obvious in light of
the track record that brought about
the modification of final judgment in
1984.

The Federal Communications Com-
mission tried to audit the monolith
AT&T, and by the time we would catch
up with an audit and get an order, it
would be obsolete or unable to be en-
forced. And we got into an antitrust
case which resulted in the breakup of
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AT&T by the court itself in the modi-
fication final judgment.

In this light, 20 percent of the Bell
Cos.’ business is interstate business
and 80 percent is intrastate. The FCC
can audit only the interstate business
and the states can only audit the intra-
state business.

The Senator from Illinois says let us
clarify that the States shall conduct
audits and have access to the books
and records of the telephone company
itself and have access to the affiliates
themselves, who do business with the
Bell Telephone Co. This will ensure it
will be a true, comprehensive, effective
audit.

So it has been cleared on this side,
and I thank my distinguished colleague
for his offering it, and I will support
the amendment.

Mr. SIMON. I thank the distin-
guished Senator from South Carolina.
Let me add that Senator DECONCINI is
a cosponsor of this amendment. I
should have added that.

Mr. HOLLINGS. Mr, President, I urge
adoption of the amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Illinois.

The amendment (No. 286) was agreed
to.
Mr. SIMON. Mr. President, I move to
reconsider the vote.

Mr. HOLLINGS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. HOLLINGS. Mr. President, the
senior Senator from Ohio is presently
approaching the floor. I think we have
two amendments worked out with the
Senator. We will clear those on both
sides of the aisle now, and I think they
are to be cleared. It will save us a good
bit of time. They are worthy amend-
ments.

The Senator from Ohio is here. After
these amendments, the Senator from
Pennsylvania [Mr. SPECTER] will want
to be heard on the bill. There could be
a couple other amendments. I will be
conferring with the distinguished Sen-
ator from Ohio on that, to see whether
we have something we can accept.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. METZENBAUM. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 287
(Purpose: To add a provision on the
application of the antitrust laws)

Mr. METZENBAUM. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.
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The legislative clerk read as follows:

The Senator from Ohio [Mr. METZENBAUM)]
proposes an amendment numbered 287.

Mr. METZENBAUM. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end, add the following new section:
SEC. 4. APPLICATION OF ANTITRUST LAWS.

Nothing in this Act shall be deemed to
alter the application of federal and state
antitrust laws as interpreted by the respec-
tive court.

Mr. METZENBAUM. Mr. President,
it is my understanding that this
amendment is acceptable to both man-
agers of the bill. It is very simple. It
spells out specifically that, ‘‘Nothing
in the Act shall be deemed to alter the
application of Federal and State anti-
trust laws as interpreted by the respec-
tive courts.” It is my understanding it
is acceptable to the managers and, if
s0, we can proceed.

Mr. HOLLINGS. Mr. President, the
amendment has been cleared on both
sides of the aisle, and we would be de-
lighted to accept the amendment.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to the
amendment.

The amendment (No. 287) was agreed
to.
Mr. METZENBAUM. Mr. President, I
move to reconsider the vote by which
the amendment was agreed to.

Mr. HOLLINGS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. METZENBAUM. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. METZENBAUM. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO, 288

Mr. METZENBAUM. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Ohio [Mr. METZENBAUM]
proposes an amendment numbered 288.

On page 11, line 8, strike “equipment.’” and
insert in lieu thereof “equipment, consistent
with subsection (e)(2).".

Mr. METZENBAUM. Mr. President,
there is some question as to whether
one portion of the bill was limiting the
application of another portion of the
bill having to do with the subsidization
of manufacturing affiliates, and this
clarifies that. I am quite sure the
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amendment is acceptable to the man-
agers of the bill.

Mr. HOLLINGS. Mr. President, the
distinguished Senator is correct. On
the previous page, subsection 2 forbids
the cross-subsidization by a manufac-
turing affiliate with the Bell Co. This
amendment reiterates exactly that
prohibition, which is the intent. The
distinguished Senator wanted to make
it absolutely clear. We accept the
amendment. It has been cleared.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 288) was agreed
to.
Mr. METZENBAUM. Mr. President, 1
move to reconsider the vote by which
the amendment was agreed to.

Mr. HOLLINGS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. METZENBAUM. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. METZENBAUM. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 289
(Purpose: To provide the Federal Commu-
nications Commission and State utility
comrmissions with access to information
concerning transactions between a Bell

Telephone Company and its manufacturing

affiliates)

Mr. METZENBAUM. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Ohio [Mr. METZENBAUM]
proposes an amendment numbered 289.

Mr. METZENBAUM. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection it is so ordered.

The amendment is as follows:

On page 3, strike lines 14 through 24 and in-
sert the following:

*“(1)(A) such manufacturing affiliate shall
maintain books, records, and accounts sepa-
rate from its affiliated Bell Telephone Com-
pany, that identify all transactions between
the manufacturing affiliate and its affiliated
Bell Telephone Company.

‘(B) the Commission and the State Com-
missions that exercise regulatory authority
over any Bell Telephone Company affiliated
with such manufacturing affiliate, shall have
access to the books, records, and accounts
required to be prepared under subparagraph
(A), and

*(C) such manufacturing affiliate shall,
even if it is not a publicly held corporation,
prepare financial statements which are in
compliance with Federal financial reporting
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requirements for publicly held corporations,
and file such statements with the Commis-
sion and the State Commissions that exer-
cise regulatory over any Bell Telephone
Company affiliate with such manufacturing
affiliate, and make such statements avail-
able for public inspection;

Mr. METZENBAUM. Mr. President,
this is a significant amendment. It has
to do with State access to the records
of the Baby Bells. It is designed to pro-
vide both the FCC and the State utility
commissions with access to the books
and records of a Bell manufacturing af-
filiate.

Absent this amendment, the State
regulators would not have that author-
ity and of course it is applicable only
to the State regulators having that au-
thority within their respective juris-
dictions.

The access is essential so regulators
can assure a proper allocation of costs
between the Bell Telephone Cos. and
their manufacturing affiliates. I am
frank to say that I have my doubts
about whether regulators can ever
come close to preventing all cross sub-
sidies. But at the very least, this
amendment will help them in that di-
rection because both the FCC and
State regulators would have access to
the books and records that would help
them accomplish that task.

It is all this amendment is designed
to do. It is all it will do. It is my under-
standing the amendment is acceptable
to the managers of the hill.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. The amendment of
the distinguished Senator from Ohio is
well taken. There are no hidden balls,
or tricks, or otherwise. The intent of
the Senator from Ohio is the same as
that of the Senator from South Caro-
lina, that we do have audits and we
have them as we stated in the Simon
amendment, both at the Federal and
State level. You cannot get a valid
audit unless you have access to the
books. I thought it was a given. The
distinguished Senator from Ohio wants
to make sure of it and we have worked
this amendment out. It has been
cleared on both sides. I am glad to sup-
port the amendment.

The PRESIDING OFFICER. Is there
further debate? If not, the question is
on agreeing to the amendment.

So the amendment (No. 289) was
agreed to.

Mr. METZENBAUM. Mr. President, I
move to reconsider the vote.

Mr. HOLLINGS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. METZENBAUM. Mr. President,
the Senator from Ohio does not intend
to offer any additional amendments. I
considered doing so. I very strongly
support the Inouye amendment. Sen-
ator INOUYE saw fit to withdraw it, and
understandably so. I am not in favor of
this bill. I think our amendments make
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it a better bill than it was, but I still
have concerns about the Baby Bells
getting into the manufacturing busi-
ness.

I am concerned it will have a nega-
tive impact upon the consumers of this
country and will increase their costs. I
am concerned that, in a sense, we are
going back and undoing the restric-
tions that we had originally placed on
AT&T through the courts requiring the
breakup. Only now each of the Baby
Bells is a multibillion-dollar corpora-
tion on its own and they want to get
into the manufacturing business. I do
not think that will help the consumer
of this country.

I have further concerns about the do-
mestic content provisions, and whether
or not there will be jobs protected here
in this country. I know I am in dis-
agreement with my colleague from
South Carolina on this point.

On the 40-percent provision contained
in the bill, I think it is drafted in such
a manner it will be very difficult to
provide any assurances that there will
not be more product manufactured
overseas than domestically. But I
think—I know the House of Represent-
atives intends to give serious and full
consideration to this legislation.

I can count. I know my colleague
from South Carolina has substantial
support in this body. I am hopeful
there will be further considerable im-
provement made in the House when it
gets to that body. I will not vote for
this bill. I do not think it is good legis-
lation but I do not intend to delay its
coming to a vote for final passage on
the floor of the Senate and then hope-
fully we will see it come back in a
more improved form from the con-
ference committee.

I want to express thanks for the co-
operation and courtesy accorded me by
the Senate from South Carolina. We
happen to be in disagreement on the
general thrust of this bill but he cer-
tainly always conducts himself in a
gentlemanly way and it has been a
privilege to work with him.

Mr. HOLLINGS. It has been my
pleasure to work with the Senator
from Ohio. I think we have saved a
good bit of time. I think we have done
it in a deliberate fashion. I think the
staff of the Senator from Ohio and our
own staff the committee. I am sorry he
cannot support the bill but I really
think it is because of any political per-
suasion on my part that I have the
votes. I think the bill has the votes. I
really do think this is a consumers’
bill.

There is no question in my mind we
are looking at a problem. We have
tried, under the so-called manufactur-
ing restriction and, with the approach,
while we have a multiplicity of all
kinds of designs and developments, it
has all been foreign, to the injury of
our own United States of America.
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We have seen this happen now in
basic industries such as textiles where
you have to put in a bill to guarantee
the foreign manufacturer the majority
of the business. No one does that out of
goodness of his heart, but that is how
desperate we have become with steel,
with textiles, and electronics; you can
go down the list, hand tools, machine
tools, and otherwise.

So, I think we really are looking out
for consumers, and if I did not feel that
strongly about it—I am not looking
out for the Bell Cos., they are richer
than the Senator from Ohio and the
Senator from South Carolina. They are
more than capable of taking care of
themselves and they are publicly regu-
lated entities and they are doing ex-
tremely well.

My problem is they are doing ex-
tremely well in downtown London, and
in downtown Budapest, and in down-
town Wellington, New Zealand, and in
Mexico City, and Buenos Aires, and not
in Charleston, SC. I am trying to bring
them home.

On the audit amendment adopted
earlier with the Senator from Illinois,
it is important that we protect the pro-
prietary information of the Bell Cos.’
manufacturing affiliates.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ohio
[Mr. METZENBAUM].

Mr. METZENBAUM. Mr. President,
the three amendments I have offered
which have been accepted by the Sen-
ator from South Carolina will improve
the bill and provide consumers with a
greater measure of protection against
potential monopoly abuses. The lan-
guage in section 227(f) of the bill, which
suggests that ratepayer resources
could be used to finance a Bell manu-
facturing affiliate’s product develop-
ment activity, has been amended to
clarify that it is not intended to permit
cross subsidy. Section 227(¢)(1) has been
amended to provide that each State
regulatory commission has access to
the books and records of a Bell manu-
facturing company affiliated with a
Bell telephone company within its ju-
risdiction. State regulators must have
access to the manufacturing company’s
books and records in order to help pre-
vent harm to ratepayers.

Finally, the bill has been amended to
make it clear that the Bells remain
fully subject to the antitrust laws. The
Bells, the sponsors of the legislation
and the Justice Department all agree
that this legislation does not grant the
Bells any exemption under the anti-
trust laws. Stephen Shapiro, the Bells'
antitrust lawyer, testified before my
Antitrust Subcommittee that:

Relief from the manufacturing restriction
does not, of course, imply any immunity
from regulation or judicial supervision. . . .
The Bell Cos. would be subject to the full
range of civil and criminal remedies should
they engage in anticompetitive practices.
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This amendment merely codifies that
understanding.

While these amendments have im-
proved the bill, I still cannot support
it. The question posed by this bill is
whether or not the seven regional tele-
phone monopolies known as the Baby
Bells, whose combined annual revenues
amount to over $70 billion, ought to be
allowed to manufacture the equipment
which is used in their local telephone
networks.

While this may be a complicated
issue, it is of critical importance to
anyone who pays a telephone bill every
month. The cost and quality of the
switching ard transmission equipment
used in the local telephone network
has a direct and significant impact
upon the telephone rates paid by con-
sumers.

The Baby Bells currently are forbid-
den from making telephone network
equipment because history has dem-
onstrated that consumers get hurt
whenever the local phone monopolies
can make the equipment which is used
in their telephone networks. The harm
occurs because the phone companies
can simply buy equipment from them-
selves at inflated prices and shift ex-
cess costs into consumers. History has
shown that it is almost impossible for
regulators to prevent such monopoly
abuses.

But the bill on the floor today asks
us to forget history. We are asked to
forget the fact that on four different
occasions in this century—1913, 1925,
1949, and 1974—the Bell Cos. abuse of
their local telephone monopolies has
prompted serious antitrust challenges
from the Government. We are asked to
forget the fact that in each instance,
the monopoly power over local tele-
phone service was used to hurt consum-
ers and stifle competition in related
markets. And we are asked to forget
the fact that regulation has rarely
been able to control such monopoly
abuses.

The central premise of this bill is
that the best thing the Senate can do
for both consumers and competitors in
the telecommunications business is to
allow seven regional monopolies to get
into the business of making telephone
network equipment.

I don't share that view, Mr. Presi-
dent. I think the Baby Bells are doing
just fine right now. These are compa-
nies that average about $10 billion
apiece in annual revenues; and they are
guaranteed at least a 11-14 percent re-
turn on their local phone business,
which is still their major business. In
other words, the only parties that are
certain to benefit from this legislation
are multibillion-dollar monopolies that
are guaranteed an annual profit,

What about consumers. That's why
every major consumer group in the
country, all the State utility consumer
advocates, and the AARP, all oppose
this legislation.
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Mr. President, this bill should be
judged according to a simple standard:
Based upon our understanding of his-
tory, monopoly behavior, and the effec-
tiveness of regulatory oversight in the
telephone industry, is this bill likely to
help or hurt both consumers and com-
petition?

I think the answer is that it will hurt
both consumers and competition. And I
want to outline for the Senate the
basis for my conclusion.

At the outset, let me explain the key
principle which I believe should guide
analysis of this bill. Legislation and
policy involving telephone network
equipment should encourage the Bell
Telephone Cos. to buy the highest qual-
ity equipment at the lowest posible
price. The reason for this is simple:
Ratepayers—that is, consumers—ulti-
mately pay the costs of the network
equipment purchased by the local
phone companies. If those companies
are purchasing the best possible equip-
ment at the lowest possible price, then
telephone rates should not be artifi-
cially high and competition should be
protected. But if public policy provides
the local telephone monopolies with
the opportunity to purchase equipment
at inflated prices, then both consumers
and competition will be hurt.

That's why the phone company was
broken up in the first place. When
AT&T provided both long-distance and
local phone service to nearly the entire
Nation, it purchased virtually all of
the equipment used in the phone net-
work from its equipment manufactur-
ing subsidiary, Western Electric. In the
antitrust case that led to divestiture,
the Government showed that AT&T's
local telephone subsidiaries bought
from Western Electric, even when com-
peting manufacturers made better
quality equipment at a lower price.
The evidence also showed that AT&T's
local phone companies provided West-
ern Electric with preferential access to
key information about the equipment
needs of the local exchange networks.
In addition, Judge Greene concluded
that AT&T's manufacturing affiliate
was being improperly subsidized by the
Bell System’s telephone ratepayers.

That kind of self-dealing and cross-
subsidization hurt both consumers and
competition. Regulators were power-
less to control such monopoly abuses.
Separating the local phone monopolies
from long-distance and manufacturing
proved to be the only effective means
of preventing further harm to consum-
ers and competition. That's what
Judge Greene did in 1982. And that is
what this bill is trying to undo.

The bottom line is that the phone
company was broken up because, in
Judge Greene’s words:

A combination of vertical integration and
rate-of-return regulation has tended to gen-
erate decisions by the operating companies
to purchase equipment produced by Western
Electric that is more expensive or of lesser
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quality than that manufactured by the gen-
eral trade.

Let's be clear. If we adopt the bill be-
fore us today, we will reinstate the
same combination of vertical integra-
tion and local service regulation that
led to antitrust abuses in the telephone
business.

Mr. President, I have not been happy
with some of the after-effects of dives-
titure. In some critical ways, consum-
ers are worse off: Local rates have
risen, phone bills are confusing and
customer service has suffered. Mean-
while, the Baby Bells have created doz-
ens of new subsidiaries for ventures
into unregulated markets. Judge
Greene has stated that this diversifica-
tion *‘is bound to diminish their man-
agement’s interest in and attention to
the local telephone business.” He also
has suggested that the postdivestiture
rise in local phone rates may be partly
due to ‘‘the diversion of ratepayers’
moneys to finance the Bells’ ambitions
to become full-fledged players in con-
glomerate America.”

Regardless of what caused the rise in
local phone rates, those increases have
not been good for consumers. On the
other hand, divestiture has provided
some benefits: Long distance rates
have fallen, thousands of small busi-
nesses have entered the equipment
market, and many new products have
been introduced.

While divestiture has brought about
many changes, one critical fact re-
mains the same: Local telephone serv-
ice is still a monopoly. Consumers and
small businesses make all their calls
through one local phone company.
Long-distance carriers like AT&T,
MCI, and SPRINT still rely on the
local network for the initiation and
completion of almost all long-distance
calls. And big business relies on the
local phone network to transport infor-
mation which is critical to domestic
and foreign commerce.

In short, the local telephone monop-
oly is still the critical factor for the
average American. It is true that there
are seven regional monopolies provid-
ing local telephone service, instead of
only one national monopoly. But the
incentive and ability to leverage that
monopoly power has not necessarily di-
minished, simply because there are
now seven regional monopolies, rather
than just one national monopoly.

Indeed, since divestiture, the Bells
have shown themselves to be capable of
leveraging their monopolies in harmful
ways. In February, U.S. West agreed to
pay $10 million for 4 violations of the
consent decree; another 9 violations
were dropped. Last year, NYNEX paid a
$1.4 million fine after it was found to
have inflated the purchase price of of-
fice equipment and supplies which it
bought from one of its unregulated sub-
sidiaries. The excess costs were passed
onto NYNEX's telephone ratepayers.
The overcharges in that case totaled
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$118 million. Last year, Bell Atlantic
agreed to pay $42 million to settle
charges that it engaged in deceptive
marketing practices designed to make
Pennsylvania ratepayers buy more
services than they wanted or needed.
And the Ohio consumers counsel, along
with other Midwest consumer advo-
cates, reported that Ameritech improp-
erly charged ratepayers for millions of
dollars in lobbying, advertising, and
promotional expenses. So, Mr. Presi-
dent, the Baby Bells have used their
monopoly power to hurt both consum-
ers and competition. My concern is
that this legislation will give them
more opportunities to do so.

Mr. President, let’s look at the prac-
tical impact of this bill on the real
world. If the Bells are allowed to make
the equipment which is used in their
phone networks, they are going to buy
most or all of their equipment from
themselves. That’'s not just my view,
Mr. President. It is a view shared by
the Department of Justice, Judge
Greene, the D.C. Circuit Court of Ap-
peals and antitrust experts from across
the spectrum. Let me read to you an
excerpt from last year's decision on the
consent decree by the D.C. Circuit
Court of Appeals.

The Department of Justice makes the sig-
nificant concession that any Bell Operating
Co. that chooses to manufacture central of-
fice switches, either unilaterally or through
a joint venture, will buy all (or nearly all) of
its requirements from the affiliated pro-
ducer—thereby foreclosing a certain portion
of the market, regardless of whether or not
there are economies to be gained from such
integration.

So the Justice Department, which
supports this bill, concedes that there
will be considerable self-dealing if the
Bells are allowed into the manufactur-
ing of equipment. And of course they
would have to make that concession.
Any practical person would recognize
that if you have a choice between buy-
ing your equipment from yourself and
buying them from someone else, you
buy from yourself. You do that because
you have got to maximize profits for
your company and your shareholders.

While the Justice Department recog-
nizes that there will be self-dealing,
they are less concerned about the con-
sequences of such conduct, and believe
that self-dealing abuses can be effec-
tively policed. Their view is not shared
by other antitrust experts around the
country. Prof. Phillip Areeda of Har-
vard, who is perhaps the leading anti-
trust expert in the country, has writ-
ten about the consequences of self-
dealing. He has stated that:

Each Bell monopoly is likely to purchase
its own equipment rather than better or
cheaper equipment made by others. A regu-
lated monopoly has powerful incentives to
purchase from itself, even if better and
cheaper equipment is available elsewhere,
and regulatory safeguards are likely to be in-
effective to prevent it. * * * It follows that
society would not receive the benefits of the
lowest price or the most advanced and reli-
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able equipment. Hence, consumers would be
exploited through higher prices and worse
equipment * * * Costs are likely to be high-
er, quality and innovation lower, and prices
higher. The root cause is self-dealing with
little regard for price or quality. Self-dealing
provides a guaranteed market that dulls
competitive pressures toward innovation,
high quality, low costs and prices.

Robert Bork, whose views on anti-
trust in general and vertical integra-
tion in particular are almost totally
different from mine, agrees that allow-
ing the Bells into manufacturing
“would injure both competition in the
markets the Bells enter and the rate-
payers in the telephone service mar-
kets over which the bells have monop-
oly control.”” Judge Bork has written
that the injuries would ensue because
the Bells—

Simply would claim that their affiliated
manufacturers made products superior to
those of other manufacturers, regardless of
their actual quality, and would refuse to pur-
chage anything else. Although the equipment
might cost more, they could pass the expense
onto ratepayers.

Mr. President, the concern about
self-dealing abuses arises because it is
exactly what has happened in the past
whenever one company has been both
an equipment manufacturer and a mo-
nopoly provider of phone service.

Prior to divestiture, the Bell Operat-
ing Cos. bought virtually all of their
equipment from Western Electric, even
when, as Judge Greene put it, ‘A gen-
eral trade product was cheaper or of
better quality * * *.* Similarly Bell
Operating Co. purchasing officials were
encouraged—

To wait until a Western [Electric] product
comparable to the desired general trade
equipment was available, and they were re-
quired to provide detailed justification for
general trade purchases which were not nec-
essary for the purchase of Western equip-
ment.

GTE, which has local phone monopo-
lies scattered around the Nation, also
engaged in self-dealing abuses when it
manufactured telephone equipment.
The Bells submitted testimony to a
hearing held by my Antitrust Sub-
committee in which they argued that
Congress should look at how GTE be-
haved when it was involved in equip-
ment manufacturing. But the fact is
that GTE did engage in anticompeti-
tive and anticonsumer self-dealing
when they were in the equipment busi-
ness. In fact, they were found guilty of
violating the antitrust laws.

The judge in the GTE case stated
that—

GTE has actually used its vertical struc-
ture to irrevocably foreclose its full market
share by taking every means to exclude any
chance, howsoever small, of any portion of it
being served by competitor manufacturers
no matter how superior their products, serv-
ices or prices.

The judge also stated that:

GTE's conduct in its in-house dealings
manifests an objective to maximize its prof-
its.
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The judge went on to state that:

The single most alarming aspect of GTE's
vertical integration and resultant in-house
dealing is the use of its monopoly leverage in
the telephone operating market to foreclose
competition in the telecommunications
equipment industry. GTE has betrayed its
public trust * * **,

If the Bells believe that GTE's con-
duct provides guidance as to how S. 173
will affect the manufacturing market,
then Senators ought to ask themselves
whether it is a good idea to pass this
legislation.

The NYNEX procurement scandal,
which was finally blown open last year,
demonstrates that the Baby Bells are
just as inclined to self-deal as was GTE
and the old AT&T. In that case,
NYNEX established a purchasing sub-
sidiary—Material Enterprises Co.—
known as MECO, which was set up to
buy office equipment and supplies and
perform other purchasing and service
functions for the NYNEX operating
companies. NYNEX corporate policy
dictated that the local phone compa-
nies should use MECO as often as pos-
gible, even though it meant paying in-
flated prices for the supplies and serv-
ices that MECO provided. As I men-
tioned earlier, the overcharges in that
case amounted to $118 million.

In each of the examples I have cited—
NYNEX, GTE, and AT&T—there were
internal company policies and rules
which encouraged self-dealing by the
local phone companies, even if it
meant that consumers would be paying
higher phone rates. It is extremely dif-
ficult for regulators, no matter how
conscientious, to police internal cor-
porate policies, in order to prevent the
adoption, either formally or infor-
mally, of rules and policies designed to
encourage self-dealing.

Now there are some who claim that
the NYNEX scandal shows that regu-
lators are capable of policing self-deal-
ing abuses. But the fact is that the
NYNEX scandal was not uncovered by
regulators, but came to light only after
news reports first appeared in the Bos-
ton Globe. The news reports were based
on information provided by a whistle-
blower who was subsequently fired by
NYNEX. Robert Abrams, the New York
attorney general, stated that NYNEX
officials “‘resisted us every inch of the
way” while his office was trying to
gather information about the procure-
ment scandal. And Peter Bradford, the
chairman of the New York Public Serv-
ice Commission—the State regulatory
agency which has made a valiant effort
to grapple with this matter—testified
before my Antitrust Subcommittee
that no one should take comfort over
the fact that NYNEX ultimately was
caught. Chairman Bradford stated:

I think you could never hope to fully police
the kinds of difficulties that arise when you
link a competitive enterprise of the size and
scale of manufacturing in the telecommuni-
cations industry with a monopoly bottleneck
group of customers. Until either competition
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erodes that monopoly or sufficient safe-
guards are in place to really assure the inde-
pendence of the operating company
decisionmaker—safeguards that are not in
this legislation—I don't think any regulator,
in good conscience could tell you that this
was a policeable marketplace.

So, Mr. President, experience tells us
that if you link manufacturing with
monopoly phone service, you will see
self-dealing abuses, and the regulators
will have difficulty preventing the
problem.

The danger for consumers is that
self-dealing will lead to higher phone
rates. Every major consumer group in
the country opposes this bill because of
their concerns that if the Bells buy
equipment from themselves, rates will
go up.

Rates can rise in one of two ways.
First, the Bells can simply buy from
themselves at inflated prices and pass
the costs on to their ratepayers. Be-
cause a switch is a highly complicated
piece of equipment—and can be cus-
tomized to meet the particular needs of
an operating company—it is difficult
for regulators to determine whether
the Bells will have paid too much.

Alternatively, the Bells can force
ratepayers to bear an excessive share
of the costs associated with their man-
ufacturing business. Each Baby Bell is
a diversified holding company, with
both regulated and unregulated busi-
nesses. The holding company incurs
substantial joint costs, and it has pow-
erful incentives to saddle ratepayers
with an excess share of those costs. As
more costs are loaded onto the rate
base, phone bills rise in order to ensure
that the operating companies receive
their guaranteed rate of return. Regu-
lators are supposed to disallow exces-
sive cost-shifting onto the rate base.
Unfortunately, they have never been
able to track costs accurately. The last
time the GAO looked at the FCC's abil-
ity to control cross-subsidy—back in
1987—it concluded that the Commission
could not do the job. The GAO found
that:

The level of oversight FCC is prepared to
provide will not provide telephone rate-
payers or competitors positive assurance
that FCC cost allocation rules and proce-
dures are properly controlling cross-subsidy.

The holding company structure of
the Baby Bells makes the task of
tracking costs that much harder. For
example, a staff report by the Califor-
nia Public Utilities Commission states
that:

The operations and methods of Pacific
Telesis bring to life the worst nightmares of
regulators. There appears to be no advantage
to the holding company structure except to
the unregulated businesses of Pacific Telesis,
which are cross-subsidized at every turn by
Pacific Bell.

The bottom line is that consumers
risk having to pay higher phone rates
if the Bells are allowed into manufac-
turing.
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Now what about the impact on the
marketplace? Judge Greene believes
that all of the Baby Bells will engage
in self-dealing, thereby foreclosing
competition in up to 70 percent of the
equipment manufacturing market. The
Justice Department has estimated that
5 to 15 percent of the competition in
the telecommunications equipment
manufacturing market will be fore-
closed. The D.C. Circuit Court of Ap-
peals, noting these differing estimates,
stated that *‘there seems to be no dis-
pute that some substantial portion of
the equipment market will be fore-
closed.”

Reduced competition raises the
threat of higher prices and lower qual-
ity goods. The threat of foreclosure
also would have an adverse impact on
non-Bell purchasers of telecommuni-
cations equipment—about 30 percent of
the market. The loss of independent
suppliers would hurt non-Bell pur-
chasers of telecommunications equip-
ment because the Bells, with a guaran-
teed market to supply, would not be
subject to the same competitive pres-
sures as are independent suppliers.

So look what we have, Mr. President:
If this bill passes most of the Bell sec-
tor of the network equipment market
will be foreclosed by self-dealing.
Meanwhile, the non-Bell sector of the
market—in which companies like MCI,
American Express, and others purchase
telecommunications equipment—will
be hurt because the market is likely to
be dominated by self-dealing monopo-
lies, which could raise prices and re-
duce competition.

Besides simply buying from them-
selves at inflated prices or saddling
ratepayers with excessive costs, there
are other methods by which the Bells
could threaten competition and hurt
consumers. They could design their
phone networks in a manner that
would, in the words of Judge Bork,
“make their systems incompatible
with equipment made by other manu-
facturers.”

The Bells could inhibit competition
by providing their manufacturing af-
filiates with advance notice of upcom-
ing equipment needs or changes in the
design of the local exchange network.
This head start would give them a crit-
ical advantage over other equipment
manufacturers. Again, this is not a hy-
pothetical concern, but was one of the
factors in the Government's original
antitrust suit against AT&T. Judge
Greene noted that prior to the decree,
Western Electric was frequently grant-
ed:

Premature and otherwise preferential ac-
cess to necessary technical data, compatibil-
ity standards, and other information about
the operating companies’ needs and require-
ments and the evolving characteristics of the
local exchange. The delays encountered in
these respects by Western Electric's com-
petitors frequently made it difficult, if not
impossible for them to compete for operating
company business.
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Now Mr. President, there are safe-
guards in S. 173 which are designed to
prevent the Bells from engaging in
anticompetitive and anticonsumer be-
havior. But these safeguards are not
strong enough to ensure that consum-
ers will be protected.

For example, a provision in S. 173
which requires the FCC to issue regula-
tions to prevent the Bells from giving
their manufacturing affiliates pref-
erential access to information about
changes in network design and equip-
ment needs of the Bell Operating Cos.
It's a well-intentioned provision. But
the fact is that there is no practical
way to enforce it. Think about what
would happen if a phone company engi-
neer, either accidentally or inten-
tionally, discloses information about
future equipment needs to the manu-
facturing subsidiary. Is he going to im-
mediately tell the phone company that
they have got to drop everything and
run down to the FCC to file that infor-
mation? Mr. President, an FCC regula-
tion is simply not going to prevent per-
sonnel from the operating companies
from discussing future equipment
needs with employees from the manu-
facturing affiliates.

Finally, Mr. President, let me just
say a word about the domestic content
provision contained in the bill. It is a
domestic content provision in name
only. The provision places no limits on
the ability of the Bell Co. to use intel-
lectual property created outside the
United States. So under the bill, the
Bells could conceivably do much, if not
all of their research and design activi-
ties overseas.

The heart of the provision is a re-
quirement that the Bells must use
American-made parts in all the equip-
ment which they manufacture. But
there is an exception to this provision
which practically swallows the rule. If
the Bells cannot find the components
here in the United States at a reason-
able price, they can use foreign parts.

Now the bill does say that the cost of
the foreign-made components may not
exceed 40 percent of the revenue gen-
erated from the sale of equipment. But
componentry costs almost never exceed
40 percent of the cost of most network
equipment products, let alone their
sales revenue. So the Bells could use
all foreign-made parts and still meet
the 40 percent test that is in the bill.

The bill does say that the compon-
entry percentage figure must be ad-
justed yearly to correspond to the av-
erage for the entire industry. But that
doesn’t guarantee the use of more
American-made components, because
equipment sales by foreign firms will
be included in the calculation. Indeed,
the inclusion of sales by foreign firm
might even raise the ceiling, since
their products will be made entirely
with foreign parts.

Moreover, the bill says that the Com-
mission shall adjust the percentage fig-
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ure after consulting with the Secretary
of Commerce. It is my understanding
that both the Commission and the Sec-
retary of Commerce do not support the
domestic content provision. If they are
included to relax the application of
this provision, this language would
seem to give them ample leeway to do
80. So as a practical matter, this provi-
sion is not going to limit the Bells' use
of foreign-made parts.

Mr. President, the bottom line on S.
173 is this: The benefits are at best
speculative and, at worst, illusory.
Meanwhile, the risks to consumers and
competition are too great. Some of
that risk can be alleviated if the bill is
amended, but in my judgment, this leg-
islation should not go forward. Accord-
ingly, I will note *‘no.”

Mr. President, I commend the Sen-
ator from South Carolina's staff and
my own staff. It was not an easy nego-
tiation. They have been involved for
several days. They have been very co-
operative. My own staff has been ex-
tremely involved, knowing full well
what the situation was here on the
floor, trying to do what this Senator
wanted done. And the staff of the Sen-
ator from South Carolina was certainly
trying to do what their Senator wanted
done. I think all of them have acquit-
ted themselves admirably and I am
grateful the Senate has such able
young people on our staffs and working
for us.

Mr. President, having said that, I
have nothing further to say.

Mr. President, I ask for the yeas and
nays on final passage.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. Who
seeks recognition? Are there further
amendments?

Mr. DANFORTH. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SEYMOUR. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. (Mr.
LIEBERMAN). Without objection, it is so
ordered.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mr. SEYMOUR. I thank the Chair.

(The remarks of Mr. SEYMOUR per-
taining to the introduction of 8. 1225
are located in today's RECORD under
‘““‘Statements on Introduced Bills and
Joint Resolutions.')

Mr. SEYMOUR. Mr. President, I yield
the floor and suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. Mr. President, I
want to clarify one point that is cur-
rently left somewhat unclear in the
committee report regarding Bellcore,
the Bell Co.'s joint research center,
when the committee reported S. 173 it
was the intention of the committee not
to change the legal status of Bellcore
in any way. Bellcore will have the
same authority to work with any man-
ufacturer, including Bell Co. manufac-
turing affiliates, after the bill is passed
as Bellcore has today.

To the extent that Bellcore talks
with manufacturers today, for in-
stance, it may continue to talk to
manufacturers, including the newly
created Bell Co.’s manufacturing affili-
ates, after this bill is passed. This bill,
however, grants no new authority to
Bellcore.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DURENBERGER. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURENBERGER. I ask unani-
mous consent that I might proceed for
up to 10 minutes as though in morning
business.

The PRESIDING OFFICER. Hearing
no objection, that will be the order.

Mr. DURENBERGER. I thank the
Chair.

NATIONAL HEALTH CARE REFORM

Mr. DURENBERGER. Mr. President,
let me first thank the managers of this
bill for the opportunity to take this
time to congratulate my colleagues in
this body, especially those from Maine,
Massachusetts, and West Virginia—
Democratic Senators MITCHELL, KEN-
NEDY, and ROCKEFELLER—on the occa-
sion of the introduction of their land-
mark legislation on health care re-
form.

Regardless of the shortcomings of
this particular proposal—and I believe
there are several—this event today is a
very major milestone on the road to
urgently needed health care reform in
America. It literally is a first.

Today, we have on the table a serious
proposal for the national reform of
health care which is as close to com-
prehensive as anything we have seen.
For want of a better alternative, this
bill sets the agenda for the Congress. It
begins the long and difficult process of
health care reform.

Because we all tend to focus on the
day-to-day challenges around here, we
often cannot take in the longer view of
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legislation. For our colleague, Senator
KENNEDY, this is not a 1-day event. It is
yet another step in a 30-year effort to
bring access to health care to all Amer-
icans. This is not an issue to him; it is
a passion, and I commend him for that.

I also want to commend the other
key players in this proposal who are,
relative to our colleagues from Massa-
chusetts, new kids on the block. It has
been my privilege to have served with
both GEORGE MITCHELL and JAY ROCKE-
FELLER on the Medicare Subcommittee
of the Senate Finance Committee as
long as they have been in the Senate.
GEORGE and JAY epitomize Senators of
the modern era. They are both good lis-
teners and serious thinkers, and they
have an ability to push through the
complexities of the issues that we face
to reach far-reaching solutions.

I commend them for that effort and
the efforts they have made over the
last several years to understand and
master the health field and for much
good policy which they now lay before
us. JAY ROCKEFELLER, I must say, also
made physician payment reform a re-
ality and made the Pepper Commission
work.

Democrats and Republicans in the
Congress have been working on
changes in the way America pays for
health care since I arrived here in 1979
to meet the specter of something called
hospital cost containment. There can
be no question that America must
change the way we produce, the way we
well, and the way we buy medical serv-
ices.

Just as health is a basic issue to
every person, it is a fundamental issue
for every business, every institution,
and every level of Government in
America. Like a person with very high
blood pressure, each institution of our
society today is threatened with an ex-
plosive increase in medical costs. This
year American health expenditures will
be $750 billion. By the turn of the cen-
tury—only 82 years from now—that
amount will have tripled, to over $2
trillion. Can employers afford three
times their current health care costs?
Can Government? Can individuals and
families? Of course not.

We have 31 million Americans who
have no health insurance at all, with
millions more soon to join the ranks
because of cost increases. We have
major sectors of our society—in rural
and urban areas—grossly underserved.
Change is urgently needed.

I commend my colleagues for laying
this proposal on the table.

As I look over the proposal, I see a
number of very necessary reforms
which have been discussed in the Fi-
nance Committee and in the Pepper
Commission. The bill is a great im-
provement on the Pepper Commission
final report because it begins to ad-
dress a major gap in the document—
cost containment.
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I wish to thank the sponsors for in-
cluding a number of proposals which I
have just put forward over the last sev-
eral years, and I am especially pleased
to see a small business insurance re-
form component which I have been
working on since March of last year
and on which I have introduced S. 700,
the American Health Security Act.

But, Mr. President, before I sound
any more like a cosponsor of this pro-
posal, which I am not, there are several
flaws which will cause this bill to fall
short of its own ambitious goals. This
afternoon I will mention just four.

First, introducing a bill without any
financing to it is like wrapping up an
empty box and putting it under the
Christmas tree. It is designed to dis-
appoint. One of the lessons we were
supposed to have learned from the
1980’s is that government should not
promise for what it cannot pay, or is
unwilling to pay.

Unfortunately, this bill falls into
that trap. The bill is quite explicit
about what we will do for the American
people and silent on how they will pay
for it. It proposes $6 to $8 billion in
Medicaid changes. From where is that
money going to come? It proposes a
payroll tax on businesses that do not
choose to provide insurance. How big
will that be—10 percent, 15, 20? This
legislation gives no answers. The fail-
ure of the sponsors to agree upon a fi-
nancing mechanism even among them-
selves does belie the so-called com-
prehensive nature of the bill.

Second, by relying on employer man-
dates to solve the uninsured problem,
the bill prescribes a treatment that has
already failed clinical trials in the
State of Massachusetts. There is a
major problem of the working unin-
sured—people who have jobs but cannot
get insurance in the workplace. But
the problem is not that their employ-
ers—mostly small businesses—will not
provide insurance; it is simply that
their employers cannot.

Finding and keeping affordable insur-
ance in the current cost spiral has been
nearly impossible, and to add a man-
date to buy insurance in this situation
is simply to mandate bankruptcies.

The bill requires employers to either
provide a health plan for their employ-
ees or pay into a State insurance fund;
in other words, ‘play or pay.”” The
eventual result will be employers aban-
doning their responsibility to insure
workers and dumping them into a huge
State system. In other words, we will
get a Canadian system by the install-
ment plan.

But the greatest unfairness in this
mandate is it treats all employers and
all businesses as though they were the
same; it ignores differences which are
crucial to how these employers make
their health care decisions, even the
decision to play or pay.

There are differences between em-
ployers located in urban and those in
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rural areas, different kinds of busi-
nesses—manufacturers, service indus-
try—the kind of business that can pass
on these costs on goods and services
and those that cannot. There are dif-
ferences between the coastal areas of
this country and its heartland. To say
these disparities do not exist guaran-
tees bad policy outcomes.

The third flaw in this bill is that it
leaves totally unreformed $100 billion a
year in Federal health spending on the
tax side of the ledger. There is a very
large hole in the Nation’s health buck-
et that simply must be plugged if we
are going to get the kind of efficiency
we need in this system. Every year, we
hand out $100 billion in tax benefits—or
the taxpayers do—for health expendi-
tures, and the American people get no
better system for it.

We subsidize the average lawyer in
this city about $2,000 a year for his
health insurance, a tax subsidy paid for
by farmers in Minnesota who do not
get that kind of subsidy and have to
pay twice as much for their premiums
without the benefit of a deduction.

Fourth, I am sure the sponsors would
also agree that even passage of their
bill today would not nearly finish the
job of health reform. We still have to
deal with Medicare restructuring and
optional services for long-term care.
We have to deal with the medical arms
race in this country which is raising
costs by 11, 12 percent a year. We have
to deal with restoring individual
resonsibility and changing the wasteful
way in which health care is currently
delivered in this country. This is the
real key to cost containment in Amer-
ica today, changing the way people ac-
cess health care and changing the way
medicine is practiced.

I would suggest that if every health
professional in America practiced as
part of a Mayo Clinic we would double
quality assurance in America, and I
know we would cut the costs by at
least a third.

The majority leader, Senator MITCH-
ELL, in his statement said this is a
“‘comprehensive bill to reform the Na-
tion's health system to provide access
to affordable health care for all Ameri-
cans.”

But without the details of the financ-
ing, without a sustainable solution to
the uninsured problem, without a tax
component or reform in other major
areas, this bill will have trouble living
up to that reputation.

Mr. President, the process of health
reform will be a long and difficult one.
Changing how 13 percent of the GNP in
this country operates when it is oper-
ating in a drug company over here and
in a small town clinic over there, is a
huge challenge. But we have to start
some place. And some place is the bill
our colleagues, Senators KENNEDY,
MITCHELL, and ROCKEFELLER, have put
before us.
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I commend them for their leadership
and for the correct choices they have
made, and I look forward to working
with them in the areas—and there are
many—where we will have disagree-
ments.

This will be a long journey—10 years’
worth of work perhaps. But we cannot
get there unless we get started.

Credit belongs to those Senators
today. Because of their efforts, we are
finally underway.

Mr. President, I suggest the absence
of a quorum.

I yield the floor.

TELECOMMUNICATIONS EQUIP-
MENT RESEARCH AND MANUFAC-
TURING COMPETITION ACT

The Senate continued with the con-
sideration of the bill.

Mr. KERREY. Mr. President, I rise to
state my support for S. 173, and in par-
ticular I want to call my colleagues’
attention to what I think is an extraor-
dinary accomplishment on the part of
the distinguished senior Senator from
South Carolina, who has fought this
battle long and hard. I am very grate-
ful he has been willing to do it.

There has been a considerable
amount of opposition, persuasive argu-
ments on the other side, and I suspect
we are rather close now to passing this
piece of legislation. g

I have had a great deal of interest in
telecommunications for some time. I
was chairman of the National Gov-
ernors Association’s Task Force on
Telecommunications Policy and, as a
consequence of that, we took some reg-
ulatory action while I was Governor.
And the object of the deregulation ac-
tion was to try to encourage the local
phone companies to invest more in
communications technology.

The jury is still out as to whether or
not that will occur.

I am pleased with some of the action
that has occurred, and not so pleased
with some others.

Mr. President, I believe this is an ap-
propriate legislative response to an in-
appropriate judicial situation. Since
Federal District Judge Harold Greene's
modified final judgment on the break-
up of AT&T went into effect in 1984,
the RBOC’s have been barred from
manufacturing telecommunications
equipment. The RBOC's created in that
divestiture, and as a part of that dives-
titure agreement and the consent de-
cree, as a consequence were not al-
lowed to get into the business of manu-
facturing telecommunications equip-
ment.

This edict on the part of Judge
Greene—in fact, a consent decree
signed between the U.S. Government
and AT&T—was targeted toward legifi-
mate ends. That end is to protect the
consumer from unduly high phone bills
and shielding other telecommuni-
cations firms from unfair competition.
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I emphasize this is a legitimate regu-
latory objective. These are still compa-
nies with highly monopolistic charac-
teristics particularly deserving of regu-
lation.

The result has been one of unelected
judicial officials now doing more than
perhaps any elected official to shape
America’s telecommunications policy.
And the result has been a restriction of
the RBOC's that is broader than needed
to protect wallets of American consum-
ers and the competitive interests of
American manufacturers.

I believe the sponsor of the bill, as I
have indicated earlier, the distin-
guished Senator from South Carolina
[Mr. HOLLINGS], has done a tremendous
job, an admirable job in crafting this
legislation in a way that balances the
various interests, the various conflict-
ing interests.

It erects quite concrete barriers to
prevent the RBOC’s from using their
regional monopolies over the phone
service to cross-subsidize their manu-
facturing operations, and to that end I
believe the amendments offered by the
distinguished Senator from Ohio im-
prove the extent to which we will be
able to monitor and prevent that cross-
subsidization.

Further, the legislation takes steps
to ensure the RBOC's will reenter the
manufacturing competition on a play-
ing field that will remain level. It in-
cludes measures that will enhance
America's position in global trade.

For these reasons I plan to vote in
favor of this bill. But for other reasons
I will vote for the bill with some re-
gret. What I regret is simply this:
America’s elected leadership, in par-
ticular the administration, is doing so
little to set and achieve a bold and
broad-reaching telecommunications vi-
sion for our Nation's future.

All of us in political life, any who
have been in business, understand
automatically the power of modern
telecommunications.

There can be no doubt that the na-
ture of our telecommunications system
in the next century will shape Ameri-
ca's destiny as powerfully as our rail,
water, and highway systems have done
over the past two centuries. If we took
the right steps today, we could begin to
revolutionize every aspect of our lives:
The way we educate our children, the
way we obtain our health care, and the
way we do our jobs. I have seen some of
those possibilities demonstrated al-
ready in some of the Nebraska schools.

Mr. President, it is very exciting.
One portrait of what we can achieve
was recently painted by George Gilder
in the Harvard Business Review. Mr.
President, the article is too long for in-
clusion in the RECORD, but I rec-
ommend it to my colleagues.

Mr. Gilder presents to us a rather ex-
citing proposal. It is one that has a
considerable amount of risk attached
to it, as well. But the proposal, Mr.
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President, says that what is missing in
the United States is the infrastructure;
not the high-end infrastructure, but
the infrastructure that connects the
American home and family to that
high-speed network that we generally
use with long-distance phone systems.

That pared copper line that connects
every American home and most of
America's businesses with our phone
system is the greatest barrier, I be-
lieve, not only to our being able to de-
velop a fully integrated information
system in our country, but in seeing
that marketplace, information market-
place, explode and grow even more rap-
idly than it has in the 1980’s.

What Mr. Gilder proposes is that we
are simply not regulating for the right
objective; we have not taken into ac-
count changing technology and what
that technology has done for us. It has
given us the opportunity to refashion
our laws, not without some risk.

I assume Butler Aviation, both at
National and Dulles, is doing a lot of
business this week. I assume there is a
lot of heavy iron coming in trying to
influence our vote. I have seen a con-
siderable amount of evidence of that
out in the rotunda. There will be a lot
more heavy iron in town if we were, in
my judgment, to consider that what
Mr. Gilder is saying is, in fact, correct.
That is this, Mr. President: What we
have done is we have assumed that
there is a shortage of airwave space,
and that that shortage has created
problems for new technologies as they
come into the marketplace.

But what Mr. Gilder is saying is
there is no shortage of air space. In
fact, what we have done is we have lost
sight of what the change in technology
has done for us. It has done this, Mr.
President: It has given us the potential
of saying that the lines that we cur-
rently regulate and reserve for tele-
phones should be used for video, and
the air space that we currently reserve
for broadcasts and other, such as cable,
that that air space should be reserved
for wvoice communication, for tele-
phone.

It is a tremendous underlying as-
sumption, Mr. President. If what Mr.
Gilder is proposing is true, then we
need to do much more than simply pass
this piece of legislation. We are going
to need to provide controversy in the
industry out there that will be enor-
mous. If what Mr. Gilder is saying
about the potential economic growth
as a consequence of this change is cor-
rect, it will be worth the battle.

Today, I believe we are doing little to
imagine and create a telecommuni-
cations future that serves the public’s
interest, a system that is intentional
rather than accidental.

I must call my colleagues' attention
to the fine work that has been done by
the distinguished Senator from South
Carolina. I have heard him talk about
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the need to challenge our regulatory
environment and describe our future.

I have heard the distinguished Sen-
ator from Tennessee, at length, de-
scribe what we as policymakers need to
consider, if we are going to draft our
laws correctly.

In the Sunday New York Times,
there was an article about the Chair-
man of the Federal Communications
Commission, Alfred Sikes, and his
views were expressed in this article.

I ask unanimous consent that this ar-
ticle be printed in the RECORD at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. KERREY. Chairman Sikes' state-
ments in this article reveal an under-
standing on this issue that is deep,
rare, and admirable. They indicate that
he is visualizing a way to transform
how we use telecommunications in
America, and then using regulatory
policy tor achieve that vision. That is
the right way to use regulatory policy.

Today, unfortunately, we are too
often regulating backward. We set
rules for some piece of the tele-
communications market, and we deter-
mine how those rules are going to
work, without first deciding what ends
we want those miracles of electronics
to serve,

Mr. Sikes seems to have an admira-
bly broad vision, but Mr. Sikes is an
appointed official. An appointed offi-
cial can only do so much to educate
and lead the public toward an overall
set of goals.

So I find myself asking, Mr. Presi-
dent, what and where is the vision of
President Bush who appointed Mr.
Sikes? Recently, we witnessed how
much the President can achieve when
he focuses the Nation's sights on a
long-term view.

When Congress was discussing and
deliberating whether to give the ad-
ministration fast-track authority in
cur trade negotiations, the President
aggressively argued that we must look
at the longrun benefits of free trade.
He painted a broad and persuasive pic-
ture of the benefits that would ulti-
mately flow to our Nation if we pressed
our trading partners for lower barriers.

This is precisely the kind of execu-
tive leadership our Nation needs on
telecommunications. We need leader-
ship to mobilize public opinion around
the very large investments that will be
necessary to link each of America's
homes and businesses to a digital net-
work, leadership that will transform
the way Americans think about the
possibilities of telecommunications; so
that they see it as an electronic door
to stimulating opportunities, not just
as an electric babysitter for bored chil-
dren.

Mr. President, I must point out, as I
am sure the distinguished occupant of
the chair knows, and all of us in poli-
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tics know, that television has tremen-
dous power. We talk often about its
power in electing representatives, not
only to this body, but to State bodies
as well.

Mr. President, this most powerful of
technology tools, perhaps the most
powerful of the 20th century, is being
applied in such a tremendously good
fashion in the marketplace and by the
marketplace.

Mr. President, I would rather my 14-
and 16-year-old children not watch tel-
evision. That is how good a job they
are doing. I find the nature of mass
media today to be such that I would
prefer that my own children not be ex-
posed to it.

Something is wrong and, again, I
urge my colleagues to have a look at
Mr. Gilder's article. It appears in this
month's Harvard Business Review.

Mr. Gilder describes what is possible.
He says, ‘A mass medium is inherently
coarse and vulgar.” I certainly agree
with that. *It has to deny the unique-
ness of human beings, their brains, and
appeal to their glands and propagate a
culture that degrades rather than in-
spires.”

Mr. President, of all the things I be-
lieve we have before us with tele-
communication, I believe we have the
possibility—if we see what it can do for
us and are willing to fight the kind of
battles that the distinguished Senator
from South Carolina is fighting with S.
173, if we are willing to fight those
kinds of battles, we can give our chil-
dren something other than what they
currently have. And rather than worry-
ing about what happens when they turn
on the television set, we can be excited
about what happens when they come
into contact with the work station in
our homes.

I will vote for S. 173. I applaud the
work of the distinguished Senator from
South Carolina. .

I yield the floor.

EXHIBIT 1
[From the New York Times, June 2, 1991]
PURSUING AL SIKES' GRAND AGENDA
(By Edmund L. Andrews)

WASHINGTON.—By any measure, Alfred C.
Sikes has a bold bloeprint, and he is in a
hurry to put it in place.

As chairman of the Federal Communica-
tions Commission, he sees a world in which
people could use satellites and high-speed
fiber-optic communication lines to take col-
lege courses at home, have television sets
double as multimedia computer work sta-
tions, use communication networks to trans-
mit the contents of an entire library in sec-
onds and track down a person anywhere on
the globe to deliver the data.

To speed these developments, the 51-year-
old Mr. Sikes has embraced a sweeping agen-
da to overhaul communications policy in the
United States and in the process put compa-
nies on equal footing with those in Europe
and Japan. He wants to free up space on the
crowded airwaves for advanced new services,
from pocket-sized radio telephones to inter-
active television and satellite messaging. He
is also pressing to end the practice of assign-
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ing wvaluable licenses through lotteries, a
practice he said has allowed speculators to
earn huge profits by simply reselling li-
censes, and is pushing for authority to award
licenses through auctions. He is also bent on
spurring competition by knocking down reg-
ulatory barriers that now segregate services
into isolated fiefdoms for telephones, cel-
lular service, cable television and broadcast-
ing. He is pressing for legislation to lift key
restrictions on the Bell telephone companies
while forcing them to open their networks to
new rivals.

“For decades, the United States has been
the world's Gulliver,” he remarked recently
in his corner office overlooking downtown
Washington. “We assumed we were better.
Now, it's quite clear the international com-
petition is fierce. There is hardly an area in
which we are competitively engaged in
which we are not in a fight for our lives.”

But some experts contend that Mr. Sikes's
blueprint is itself in danger of being tied up
in Lilliputian knots. Democrats in Congress
are resisting moves to relax telecommuni-
cations rules in several areas; state regu-
lators and corporate opponents have already
won court decisions that have stalled F.C.C.
moves to ease regulations on both American
Telephone and Telegraph and the Bell com-
panies.

Closer to home, the agency’s five-member
commission faces an onslaught from special-
interest groups and is itself driven by dissen-
sion and turf battles.

VOTED DOWN ON RERUNS

The weight of all these obstacles was
brought into stark relief in April, when Mr.
Sikes suddenly found himself outmaneuvered
and outvoted by three commission members
on the hotly contested issue of lifting rules
that bar television networks from owning
rerun rights to programs. Mr. Sikes had ar-
gued fervently that the restrictions were
outdated, but commissioners Andrew C.
Barrett, Sherrie P. Marshall and Ervin S.
Duggan pushed through a measure that re-
tained many restrictions and even added new
ones.

It was a blow to Mr. Sikes and raised ques-
tions about his ability to coax the commis-
sion into a policy-making consensus. “We
have an F.C.C. subject to a lot of internal
disagreement and therefore subject to a lot
of disparate lobbying at a time when we real-
1y need a coherent policy,” said Allen Ham-
mond, director of the Communications
Media Center at New York Law School.
“8imply looking at decisions as a way to ap-
pease one interest group or another is not
going to work.”

Others are more sanguine. “I think this
issue was unusual,” sald Richard Wiley, a
lawyer and former F.C.C. chairman. “I think
Al will be successful.”

The commission faces daunting political
pressures brought about in part by rapid ad-
vances in technology and growing competi-
tion. Cable television companies want to use
their networks to carry telephone calls and
data. Mobile radio systems for car and truck
fleets are being adapted with new digital
technology to compete with cellular tele-
phones. Local telephone companies are los-
ing business as corporate customers rely
more heavily on private satellite networks
and alternative carriers that offer low-cost
fiber-optic circuits.

But any attempts to change the rules pro-
vokes intense opposition. Radio stations, for
example, are fighting proposals by several
new companies that want to use digital tech-
nology to broadcast high-fidelity music over
satellite. Long-distance carriers like MCI
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Communications and US Sprint are trying to
block moves that wounld liberalize pricing for
AT.&T. And AT.&.T. is fighting legisla-
tion, supported by Mr. Sikes, that would
allow the regional Bell companies to manu-
facture equipment.

“Today’s communications laws and indus-
try lobbyists have combined to form the
equivalent of their own Army Corps of Engi-
neers,” Mr. Sikes said in a recent speech.
“*Much like the corps’ penchant for damming
free-flowing streams, today's communica-
tions lobbies too often lock a stream of ideas
and innovations.

More than most of his predecessors, Mr.
Sikes brought with him an unusually de-
tailed game plan when he assumed office 22
months ago. He has served from 1986 to 1989
as head of the Commerce Department’s Na-
tional Telecommunications and Information
Administration, which sets communications
policy for the executive branch. While there,
Mr. Sikes produced a massive analysis of
trends and policy prescriptions that guides
much of his agenda today.

Like many other Republicans, Mr. Sikes is
a strong advocate of eliminating regulations
whenever possible. But he has not taken an
entirely laissez-faire approach, showing a
willingness instead to use government force
to pry open markets for new competitors.
Last month, for example, the F.C.C. proposed
forcing local telephone companies to let new
competing local carriers plug directly into
their networks. In effect, the rivals would
have the right to set up operations at tele-
phone company switching stations, a re-
markably intrusive act.

Indeed, Mr. Sikes seems to be more of a
moderate than his two predecessors, who
pursued deregulation with almost fanatical
zeal. In March, for example, the F.C.C. pro-
posed tough new rules to combat fraud and
deceit by companies that provide informa-
tion services over ‘900" telephone numbers.
And next month, the commission is expected
to adopt rules that give local governments
somewhat more authority to roll back prices
of cable television.

THE BIG INITIATIVES

The Missouri Republican has already
pushed through a number of important ini-
tiatives, including more flexible pricing
rules for both A.T.&.T. and the Bell compa-
nies. The commission has also moved to push
down the arbitrarily high rates that foreign
telephone companies charge for connecting
international calls. And Mr. Sikes won ap-
proval for one of his pet issues, giving a **pio-
neer's preference’ in the licensing process to
companies that introduce important new
technologies.

In a city of prickly political egoes, Mr.
Sikes practices an earnest courtliness and
seems uncomfortable with soaring rhetoric,
glad-handing and back-office intrigue. when
confronted with the certainty of defeat, as
he was on the issue of rerun rights, he
seemed content to quietly stick to his guns.
“It just isn't true that I've beem humili-
ated,” he remarked at one point. ‘‘Humilia-
tion is when you've been forced to com-
promise on your principles, and I haven’t
done that.”

This quiet profile has helped him smooth
relations with Congressionoal Democrats,
who still seethe at the memory of what they
consider were heavy-handed predecessors,
Mark Fowler and Dennis R. Patrick.

Mr. Sikes will need the Democrats’ support
in untangling the snarl of issues. The biggest
and most complex is finding space in the
crowded radio spectrum for services based on
new technologies. Assigning frequencies to
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them will squeeze out existing users. Yet at
least a dozen new services are now pending
before the commission, and more are on the
way.

Congress now appears likely to approve
legislation that would shift a significant
chunk of the spectrum from government to
commercial use, which the F.C.C. could then
allocate to some of these new technologies.
In addition, however, Mr. Sikes is trying to
create an extra ‘‘spectrum reserve’ by iden-
tifying commercial uses that can be
crammed into smaller channels or be shifted
to wirebased transmission systems.

Even if it got that far, the F.C.C, would
still face the contentious question of which
new technologies to endorse and how to
award the licenses. Mr. 8ikes and the Bush
Administration want to auction licenses
through competitive bidding, which they
contend is simpler and more rational than
either lotteries or the traditional compara-
tive hearings. But Democrats are pushing
hard for comparative hearings, arguing that
auctions will favor large corporations over
smaller innovative companies.

WHAT’'S AHEAD

Separately, Mr. Sikes is now pressing at
least a half-dozen other initiatives. Among
them:

Relaxing and perhaps repealing rules limit-
ing the number of radio and television sta-
tions a single company can own. Currently, a
company can own no more than 12 AM sta-
tions, 12 FM stations and 12 television sta-
tions. Last month, the F.C.C. formally pro-
posed relaxing the rules for radio, and it is
expected to ask for opinions about television
in a month or two.

Mr. Sikes contends that broadcasters are
under growing pressure from cable tele-
vision, direct-broadcast satellites and other
technologies, and need as much flexibility as
possible. But there are rumblings, particu-
larly from Representative John Dingell,
Democrat of Michigan and chairman of the
powerful House Energy and Commerce Com-
mittee.

Streamlining rate-setting rules for
AT.&T. long-distance services. A.T.&T., a
“dominant carrier,” must obtain Federal ap-
proval for all its prices and its rates must
apply equally to all customers. That has
made it difficult to compete against MCI and
Sprint in offering low prices for complex
packages of services tailored to large cor-
porations. MCI and Sprint have won support
in fighting A.T.&T. from Mr. Dingell and
others.

Selecting a broadcast standard for high-
definition television. The F.C.C. 1is
overseeing tests of six rival systems and says
it will pick a winner by mid-1993.

To avoid making conventional television
sets obsolete, Mr. Sikes insisted that com-
petitors produce a system capable of trans-
mitting over ordinary television channels.
Some experts complained initially that true
high-definition television consumed so much
radiowave frequency ‘‘bandwidth’ that it
could only be broadcast by satellites. But
several of the six systems to be tested this
year and next say they can transmit pro-
grams entirely in digital code over a stand-
ard television channel. These systems could
easily evolve into interactive computers
once high-capacity fiber-optic lines reach in-
dividual homes early in the next century.

Deciding on technical standards for wire-
less ‘‘personal communication networks'—
extremely lightweight, low-powered tele-
phones that relay signals through small
radio towers, like those used in cellular tele-
phone systems, located close to each other.
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Forty-six companies have received experi-
mental licenses in the last year, including
several cable television companies that hope
to use their networks to link the radio an-
tennas into a system reaching as many loca-
tions as today's telephone companies. No de-
cision is expected for several years, however.

Deciding on technical standards for digital
radio. Several companies have proposed sys-
tems that would transmit music with the
sound quality of compact discs. The National
Association of Broadcasters has endorsed a
system developed in Europe that transmits
over ordinary radio frequencies. But several
small companies have asked to transmit pro-
gramming nationwide by satellite.

Opinions differ on whether Mr. Sikes can
muster support both in Congress and among
his fellow commissioners to forge clear poli-
cies. His commissioners have privately com-
plained that the chairman treats them like
employees and that he presents imminent
actions as faits accompli. **That’s a canard,”
he responds testily, arguing that the agen-
cy’s top staff is usually available to brief
commissioners about issues.

PROBLEMS WITH POWER

The tensions stem in part from various
power struggles between Mr. Sikes and the
other commissioners. Mr. Sikes competed for
the chairman’s post against Ms. Marshall,
who worked for James A. Baker when he was
Treasury Secretary and who coordinated
President Bush's unsuccessful effort to name
former Senator John Tower as Secretary of
Defense.

Some industry experts contend that Mr.
Sike's hand will grow stronger next year
when Ms. Marshall's term expires. Mr. Sikes
points out that he has been forced to dissent
on only one issue since taking office. “I
think he's going to do quite well,” said Mr.
Wiley, F.C.C. chairman until 1977.

Added Mr. Patrick, Mr. Wiley's successor:
“Part of the problem here is that the process
of decision-making in a democratic institu-
tion is a very messy and inherently con-
troversial process. It's not always obvious
what to do.”

Mr. HOLLINGS. Mr. President, I
thank my colleague from Nebraska for
his very generous comments. I want to
emphasize to all Senators that his is
one of the more meaningful statements
in this entire debate, and his comments
are right on the mark.

It is not surprising since the distin-
guished Senator, as has been noted,
chaired the Governors Conference on
the Telecommunications Task Force.
He has kept up and led the way in the
U.S. Senate.

We appreciate very much his support,
and we value very much his sugges-
tions. I too am concerned about what
we see on television and ensuring that
the communications industry is com-
petitive.

We thank the Senator for his com-
ments and his support.

The PRESIDING OFFICER. The Sen-
ator from Utah, Mr. HATCH.

Mr. HATCH. Mr. President, I ask
unanimous consent that my remarks
be considered as in morning business.

The PRESIDING OFFICER. Without
objection, it so ordered.
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HEALTH CARE

Mr. HATCH. Mr. President, I have
been interested that the majority lead-
er is talking in terms of a Democrat
health care plan for America. And from
what I understand about the plan, I
would like to just say a few words
about it because I think it is very im-
portant that this debate begin.

I believe that health care is one of
the two or three top issues in the
minds of everybody in our country
today. There is no question we are in
trouble. Health care costs are rising at
an annual 12.5 percent of the gross na-
tional product rate. That is too fast
and too much. Compared to any other
country in the world, we spend more
per capita than any country in the
world. Something has to be done. I do
not think this administration or any-
body else can stand back and say we
want to do it in a leisurely pace.
Health care costs are going to 18 per-
cent unless we find some way of con-
taining the escalation of those costs.

Having said all that and having also
indicated that I am pleased that the
majority leader and my fellow col-
leagues on the other side are willing to
do something in this area, I am pleased
that they will file a bill that will begin
the debate and will begin discussion
and will cause people to sit down and
consider these very delicate and impor-
tant, complex matters.

Having said all that, I would like to
say a few things about the bill itself
that I have been led to believe is to be
filed by my friends on the other side.

One thing that I have great difficulty
with is employer mandates. As I under-
stand it, the Democrats’ bill would
have an employer mandate because if
an employer did not provide health in-
surance that employer would have to
pay an 8 percent payroll tax into a pub-
lic program.

The thing that bothers me about that
is there is too much of that attitude in
this body. The typical Democratic
Party solution is the always-make-
somebody-else-pay-for-it or always-
make-someone-else-do-it approach.
Spend somebody else's money. This
will cost at least $30 billion. And whose
money? It has to be the American
workers. You can say we will just have
American business pay for it. Ulti-
mately that is taken out of the hide of
the workers of America.

Our employer-based health insurance
system is a historical accident that is
in part responsible for our current
health care mess. As health care costs
have increased, many employers have
found they cannot offer health care
benefits and stay in business. Most em-
ployers offer health insurance, if they
can afford it.

Mandates on employers limit both
employers’ and employees' flexibility,
damper their creativity, and, in the
case of health insurance, may threaten
their very survival. It is particularly
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disconcerting that the pay-or-play
mandate will fall hardest on employers
who offer entry-level jobs—the very
jobs that we need in this country to en-
hance family and societal stability in
high-risk situations. Often those entry-
level jobs are part-time or a second job
or spousal employment. These kinds of
employees often choose not to be cov-
ered by health insurance. The Demo-
crat approach, or pay-or-play, will pro-
vide them something that they may
not need or may not want, in fact prob-
ably will not want, and perhaps at the
expense of having no job at all.

It is clear that many of these em-
ployers are on a thin margin. An 8-per-
cent increase in their taxes—essen-
tially applied to their gross receipts,
since their expenses are heavily payroll
and they have no profit—could drive
them out of business. As small employ-
ers fail, so does most of our job cre-
ation capacity. Everybody knows that
the largest part of small business’ ex-
pense happens to be with payroll. If
you have a tax of 8 percent of payroll,
you are disproportionately hitting
small business where it hurts.

In reality, this pay-or-play approach
is a mandate on the backs of American
workers. What they get is a loss of
jobs, loss of flexibility, and loss of
wages. Before we mandate new ex-
penses on the backs of American work-
ers, we better get health care costs
under control.

I would like to spend a minute or two
on the national expenditure targets.
The Mitchell plan sets ‘‘voluntary
spending targets’” for health care
spending. If spending exceeds a speci-
fied amount, certain rate regulations
are likely to go into place. This is rate
regulation pure and simple. It is also a
gutless Federal Government approach
to rationing from the worst possible
position—centrally, ‘‘on high.”

Hospital costs in rate-regulated
States have increased faster than the
national average and much faster than
in nonregulated States. Medicare phy-
sician expenditure targets, the RBRVS,
have led to increased costs because of
volume phenomena. All this has led to
more proposed regulation.

Rate regulation ignores the only
proven way to control costs, and that
is the market. Rate regulation tends to
freeze inequities as they currently
exist, and there are plenty of them.
Current inequities include no access to
health care for over 30 million of our
citizens, while many of them
overconsume, driving up costs. Who is
to say how much we should spend on
health care? That should depend on in-
dividual freedom of choice as long as
market incentives are not distorted.
Expenditure targets would ration care
from on-high while leaving horrible
distortion in our centrally planned
health care system if that is what we
opt to go for under this particular plan.
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Why cannot my colleagues who are
sponsoring this bill learn a lesson from
Eastern Europe and the Soviet Union?
Regulation does not work.
Unencumbering the market does work.
And the approach of those who are fil-
ing this bill is once again more encum-
brances. I wonder if my democratic col-
leagues have ever wondered why no in-
novations in health care have emerged
from socialist countries.

I have problems with mandated bene-
fit packages. The Mitchell plan would
either define a set benefit plan or have
a Federal board do it. Thus my col-
leagues who are sponsors of this bill
seem to accept that over 700 State
mandated benefits have contributed to
our current problems. But they again
insist on mandating highly specific
benefit packages, which will be very
costly for employers and employees.
They will have to pay for this while
giving little or no flexibility to em-
ployees. What is the difference between
State and Federal mandates?

Mandated benefits increase cost, de-
crease insurer flexibility to custom tai-
lor insurance packages, and remove in-
dividual freedom of choice. As a nation
of individuals, we thrive on our diver-
sity. One-size-fits-all solutions are in-
appropriate for us; most important,
they will not improve our collective
health, but they will increase our
costs.

Let us let the market define benefit
packages which individuals, exercising
free choice, can choose among. Let us
give them the choice. Let us not have
government bureaucrats or ourselves
define those packages. The market will
work to provide appropriate benefits at
a minimum cost if we let it. I do not
know one American who cannot tell me
what he or she needs when it comes to
health care.

Now, this pay-or-play system bothers
me a great deal. As usual, those who
support this type of approach cannot
pay for the program, except on the
backs of employers and American
workers. They will not constrain the
overconsumption which results from
overinsurance, They will not make in-
dividuals responsible for their own
health care choices. They prefer to
build inefficient bureaucratic regu-
latory mechanisms which always, in
every case, increase costs.

They contend that a single payor
claims system will save money. They
tried that as a public program in Mas-
sachusetts. Administrative costs were
30 percent. They created the mess in
Massachusetts. Why cannot they learn
from it?

Let me just say this. I have said
some fairly crusty things about the
Mitchell plan, or the plan of our friends
on the other side of the aisle. But I also
want to say that they have done the
country a service in filing something
because there are some good things in
their plan. Based upon what I know
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about the Democrat plan I would say
this: The Democrats have adopted sev-
eral of the ideas that Senator KENNEDY
and I have been working on for years.
We have been talking about them for
years. We put them in various bills,
and so forth. They now seem to admit
that the liability crisis exists in set-
tings other than the community health
centers. We can work together on med-
ical liability reform, and I commend
my colleagues and particularly Sen-
ators MITCHELL and KENNEDY, and oth-
ers on the other side, who have ac-
knowledged this and who agree that
this is something that just has to hap-
pen. It has to happen.

We agree that new initiatives in
statewide quality assurance activities
are essential. I think that is a good
point in their program.

We can work together to establish
and publish standardized cost and qual-
ity data for each provider on a State-
by-State basis.

We agree that State-mandated bene-
fit laws and restrictions on managed
care must be preempted.

We can come to an agreement on the
reform of the small group health insur-
ance market.

We can work together, as we have in
the past, to develop practice standards
based on excellent medical outcomes
research.

We will continue to work toward ex-
pansion of Medicaid, including in-
creased eligibility and improved reim-
bursement schedules.

We can jointly develop increased em-

phasis on preventive health ap-
proaches. I think all of those are im-
portant.

The fundamental disorder in our cur-
rent health care system is high costs,
which are getting higher every minute.
Inflation in health care has been 2 to 3
times the basic inflation rate almost
four times, as a matter of fact, last
year. And, in some sectors of the indus-
try, health insurance premiums, for in-
stance, costs have increased 20 percent
over the last year.

Increased costs have many deriva-
tives. Access to the system is limited.
Wise  preventive approaches are
squeezed out. Health manpower is dis-
torted in terms of specialties chosen
and geographic distribution of practice
location. Care is often delayed until a
time when outcome has worsened and
costs are higher. Underfunded public
programs increase their cost-shifting
to other payers, further driving up
costs.

We cannot increase access until we
control costs.

The most important mechanism for
controlling costs is to make individ-
uals more responsible for their own
health care, including their health care
spending. All sectors of the health in-
dustry—employers, insurers, providers,
professionals—must take responsibility
for restraining costs. And, the govern-
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ment must make sure that there are
proper incentives for cost constraint by
all of these sectors, and do its part in
funding safety-net programs.

My proposal would:

No. 1, require publication of quality
measures and costs of health care by
specific unit of service, for all provid-
ers and professionals in each State. A
prudent consumer cannot make in-
formed shopping decisions if they do
not have information about quality
and cost. I reject a utility or rate regu-
lation model, because they do not
work.

No. 2, provide grants to and expand
programs in medical outcome research
in order to catalyze development of
medical practice guidelines. Practice
patterns vary substantially often even
within a small geographic area. Prac-
tice patterns are often professional
whims, not proven effective mecha-
nisms., With research data driven prac-
tice standards, remibursement would
be limited to only appropriate care and
not to individual whim.

No. 3, cap the existing deductibility
of employer provided health insurance
costs at probably around $3,000, which
would generate $21 billion in savings to
the taxpayers and $3,600 would gen-
erate $16 billion. Overconsumption of
unneeded care is encouraged by the
perception that health care is prepared
and free. Capping the deduction would
make individuals more aware of and re-
sponsible for their own health care
costs.

No. 4, we would pass a very similar
medical liability reform bill, but it
would have more teeth than what the
approach is going to be in the Mitchell
proposal.

No. 5, preemption of State-mandated
benefits laws and of State restrictions
on managed care. States would define a
basic health insurance premium
amount within which insurers could
compete by defining various benefit
packages.

Let the insurers do it and let the peo-
ple buy what they need. Do not have
mandated State mandates that lit-
erally no State legislator can fight
against.

The State-defined amount would
limit State tax deductibility; regard-
less of a State’s defined amount, Fed-
eral deductibility would be limited.

No. 6, encourage development of con-
solidated claims management and
claims payment mechanisms on a
State or regional basis. Current admin-
istrative costs of our pluralistic system
may approximate 30 percent of all
health insurance costs. This could be
substantially reduced by consolidation,
saving perhaps as much as $60 billion
per year. Consolidation does not mean
rate regulation or an all payers sys-
tem.

No. 7, small group health insurance
market reform is essential. Make
health insurance a guaranteed issue for
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all employees and employers, regard-
less of size, and moderate the currently
outrageous costs for small employers.

No. 8, develop new provider and pro-
fessional cost containment and quality
assurance mechanisms within States
through grants to States.

No. 9, increased emphasis on preven-
tion. Individual responsibility plus em-
ployer incentives to offer work place
health education and maintenance ac-
tivities, I think, is essential.

The above cost containment-re-
straint-rollback mechanisms should be
allowed to work for 10 years. If univer-
sal access has not been achieved after
all the reforms the industry has re-
quested have been in effect for 10 years,
a penalty will be assessed on all sectors
of the industry to provide funding for a
public program for the uninsured.

The Federal Government must also
do its part. Everyone must share the
pain. The Federal programs must stop
passing their costs onto the States
with Medicaid, onto providers through
inadequate reimbursement levels, and
onto the private sector through cost
shifting. We will federalize Medicaid
and refocus it on poor women and chil-
dren by decanting reponsibility for the
elderly to Medicare and for the dis-
abled to a new Federal program. The
new Medicaid Program will increase to
at least 115 percent of poverty, and im-
prove reimbursement rates to Medicare
levels.

The costs of federalized Medicaid can
be met through the $20 billion savings
from the tax cap on employer deduct-
ibility and through the savings from
medical liability reform.

The States must also do their part.
Each State will be required to design
and fund a catastrophic insurance pro-
gram, individualized for the unigueness
of each State. Having responsibility for
catastrophic coverage fall to the States
will keep resource allocation decisions,
that is, rationing, properly decentral-
ized. It will also require regional cost-
demographic distortions be dealt with
at the local level and not cost shifted
to a national level. Utah should not
have to help Massachusetts pay for its
excesses, nor should Massachusetts
have to help Utah pay for its excesses,
although I do not think there are many
excesses in the State of Utah.

Mr. President, these are just broad
outlines but, nevertheless, outlines
that we have been working on for years
and outlines that I think would help to
bring us to an affordable national
health system that would really work.

I have the same problems with the
mandates and the other things that I
have discussed regarding the Mitchell
plan, but again I want to commend the
majority leader for having the guts to
file a plan and to get this particular
issue started and to bring it into the
public debate and to see what we can
do, hopefully, ultimately to have a bi-
partisan approach to this subject.
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I also want to pay particular tribute
to my friend, JOHN CHAFEE, on our side,
who has worked long and hard to try
and come up with various approaches
that will work from a bipartisan na-
tional health approach. I hope that be-
fore it is all said and done we will be
able to do that.

Mr. President, I yield the floor.

(Mr. WELLSTONE assumed
chair.)

Mr. HOLLINGS. Mr. President, it is
my understanding that my distin-
guished colleague from Rhode Island
would like to address the Senate re-
specting health care and we will yield,
as if in morning business, for 10 min-
utes.

My problem, Mr. President, is I do
not want word to go out that we are
going into other matters. We went into
China lectures yesterday, the civil
rights lectures, the health care lec-
tures. Now we have said we should not
have a flag by the Bell Operating Cos.
of Syria or, at least, the Bell Operating
Cos. should not operate in Syria.

The truth of the matter is that we
have completed all amendments. I
heard there was a head count going on
preparatory to an amendment. I heard
that at 12 noon and it has taken 3
hours to get that head count and we
still do not have our amendment. The
best way to get a head count is to
present the amendment, if they will
present the amendment. Otherwise, we
are going to be moving toward third
reading. We are not going to sit here
all afternoon listening to lectures on
matters unrelated to this bill.

The Senate has terribly important
business. I know the Senator from
Rhode Island has some important com-
ments to make, but the Senator from
Pennsylvania has been waiting to de-
bate on the bill.

Mr. CHAFEE. Mr. President, first of
all I want to thank the distinguished
manager of the bill for giving me this
time.

Before I start, I thank the distin-
guished Senator from Utah, who made
some very cogent comments on the
Democratic proposals, for some sugges-
tions that he has, and that, also, I
have. We have been working together
on this.

Also, I thank the distinguished sen-
ior Senator from Pennsylvania for al-
lowing me to interrupt him at this
time.

the

THE DEMOCRATIC PROPOSAL ON
HEALTH-CARE REFORM

Mr. CHAFEE. Mr. President, today a
group of Democratic Senators is intro-
ducing a bill to expand access to health
insurance to all Americans. I applaud
their efforts in this area, and believe
some of their proposals represent a
strong step forward. However, I also
have concerns about the direction they
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have taken, and would like to address
some of the details of the proposal.

Before I do that, I would like to ex-
press some general thoughts. I strongly
believe that we must significantly im-
prove our health care system in the
United States. Our costs are spiraling
out of control, our health status—espe-
cially among children—is not improv-
ing, and too many Americans are with-
out access to affordable and appro-
priate health care. As a veteran in this
area, however, I know that it is much
easier to make that statement than it
is to gather a large enough consensus
to solve the problem. Throughout the
1970's and 1980’s, calls for comprehen-
sive health care reform came in cycles.
We all had proposals which we felt
would solve the problem. Leaders dug
their heels in and insisted that they
had the best approach. We got nowhere.

We are now in another such cycle. If
history is a teacher, surely we can
learn from our mistakes.

We have another chance now, and I
hope we will not let it slip through our
fingers for political reasons. Many Re-
publicans in the Senate agree, and in
July of last year formed a Republican
Health Care Task Force to study this
issue. I have the privilege to be chair-
man of this task force. There are 32
members. Many of us have been work-
ing to pull together proposals that we
believe have a chance of becoming law.
In this process, many of us have had to
compromise our desire to attack the
whole system in one fell swoop. We are
developing a package which we believe
will move us significantly forward,
even though it may not solve all of our
problems.

Many areas of our Nation are experi-
encing severe recessions. We are facing
a tremendous Federal deficit. Man-
dated employer coverage of health in-
surance will be vigorously opposed by
small business. Neither Federal and
State governments nor businesses are
prepared to significantly increase
health care spending.

Yet, a number of Members of Con-
gress and interest groups insist that
the time has come to enact a national
health plan which would guarantee
that everyone has health care insur-
ance coverage. The bill my Democratic
colleagues have introduced may prom-
ise health insurance to all Americans,
but it does not have much of a chance
of passage. No such proposal will pass
without the support of some Repub-
licans and a majority of Democrats in
Congress and without the Bush
adminstration’s support. Neither are
prepared to endorse such a plan. There
is no broad support for this approach,
inside or outside the beltway. Small
business, and even some larger busi-
nesses will not support this proposal.
Yet, we have momentum for change,
and I believe that we should take ad-
vantage of it.
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It is critical that we move forward on
health care reform in the next 18
months. There are Americans who are
at risk because they do not have access
to health care services. I hope that the
Democrats will not allow the tempta-
tion of using this as a campaign issue
to take priority over passing some-
thing that will at least move us closer
to a goal we all share—ensuring that
all Americans have access to health
care services.

The Democrats have addressed the
growth of health care costs through en-
couraging managed care plans, pre-
empting health benefits currently
mandated by the States, encouraging
the use of single claim forms to lower
administrative costs, and reforming
the insurance market’'s treatment of
small business. We have discussed all of
these ideas on a bipartisan basis for the
past 18 months, and I am glad to see
them party to this package.

They also have at least acknowledged
that solving our health care access
problem can not be accomplished sole-
ly through health insurance expansion.
They have adopted an idea I have pro-
moted—to significantly expand com-
munity health centers which provide
needed care in medically underserved
areas.

What about the other provisions in-
cluded in the proposal?

Clearly the ‘‘pay or play' component
of this proposal is a rerun of the Pepper
commission recommendations. I have
strong concerns about the ability of
employers to comply with the require-
ment that they offer health insurance
to all full-time employees or pay a
very large surtax. Until we make sig-
nificant reforms in the insurance mar-
ket for small business and institute
real cost containment measures—and
they are proven effective—there is no
guarantee that health insurance costs
will be lowered enough to be affordable
to all small businesses.

I question whether in our current
economic situation it is wise to impose
significant costs—either through insur-
ance premiums or a payroll tax of 8
percent—on our business community.
Can we really afford to take the risk
that those small businesses which are
operating on the margin now will be
forced out of business? After all, busi-
nesses with less than 100 employees
employ 46 percent of American work-
ers.

It also concerns me that one of the
most critical health care costs—medi-
cal liability—is not adequately ad-
dressed in this proposal. The proposal
would provide grants to States to ex-
periment with alternatives to our tort
system. While grants could be a small
useful component to medical liability
reform, simply throwing grant dollars
to a State will do little to encourage
development of alternative dispute res-
olution systems and urge plaintiffs and
defendants to use them. The cost of
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medical liability—including premiums
and defensive medicine—accounts for
about $12 to $14 billion per year.

The proposal also includes an en-
tirely new public program. However,
there is a requirement that all individ-
uals be covered, and the States will be
required to pay a significant share of
the cost. Unless they significantly in-
crease Federal matching funds to
States, a costly proposition, this could
be a real problem for the many States
which are already facing severe budget
problems.

Now, it is easy to criticize a proposal.
My response to critics is generally, Do
you have any better ideas? In this case
the answer is “‘yes,”” I think some of us
do.

As I mentioned earlier, in the Repub-
lican Health Care Task Force our goal
has been to pull together a proposal
that may not offer all things to all peo-
ple, but that is reasonable and has a
chance of getting beyond the rhetorical
stage—in other words, policy over poli-
tics.

We are looking at ways to encourage
employers to provide health insurance
coverage to their employees. This
could be done by making insurance
more affordable to small businesses.
We are discussing providing incentives
for small businesses to form purchasing
groups so they can gain market
strength to negotiate more effectively
with insurance companies.

We are looking at reforms in insur-
ance market practices which make it
difficult for small employers to provide
coverage to their employees. Such
practices include underwriting and rate
setting policies, which exclude high-
risk individuals or groups.

We are discussing development of a
model benefits package, which could be
used to allow employers to offer lower-
cost benefit packages. In order to do
this, we would have to preempt State
mandated benefits which can signifi-
cantly increase the cost of health care
insurance. These mandates range from
in-vitro fertilization to treatment for
hair loss.

If we are going to control costs with-
in our system, we must examine cur-
rent Federal expenditures on health
care. When we think of health care en-
titlement programs, we think of Medi-
care and Medicaid. There is, however,
another significant Federal health care
entitlement program. I am referring to
the treatment of health care benefits
under the Tax Code. This loss of reve-
nue to the Federal Treasury amounts
to almost $40 billion annually, and is
the third largest Federal expenditure
on health care, behind Medicare and
Medicaid.

Under current law, all employer con-
tributions to an employee health insur-
ance plan are excluded from the em-
ployee’s taxable income. An individual
who does not receive employer-based
insurance not only will pay more for
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insurance because he is purchasing it
outside of a group, but also will pay for
it with after-tax dollars. Thus, we are
subsidizing health care for a significant
number of upper- and middle-income
individuals. Workers in businesses that
do not provide insurance, usually low-
wage workers in the service industry or
seasonal workers, do not receive this
subsidy.

We are examining the placement of a
cap on the deductibility of very gener-
ous employer provided plan, given that
80 many in our society have no health
care whatsoever.

We are looking at expanding the de-
ductibility of health costs to those who
purchase insurance outside of an em-
ployer group, as well as to those who
are self-employed. Another method of
expanding access to both insurance and
services is through the use of credits
for low-income families and small busi-
nesses which is a proposal we are exam-
ining.

We are also considering changes
which will help control the spiraling
cost of health care, such as preempting
State laws which create obstacles to
managed care arrangements. Another
issue we will address through signifi-
cant reform is medical liability. Health
care providers are paying outrageous
premiums, and are practicing defensive
medicine to ensure they have the abil-
ity to defend against a negligence suit.

We are also looking at increasing the
availability of health care services for
low-income individuals who do not
have access to employer-based cov-
erage. I and a number of my Repub-
lican colleagues have introduced legis-
lation which will increase access to
critical health care services for indi-
viduals living in medically underserved
areas. All too often, we as policy-
malkers forget that just giving someone
a Medicaid card, or private insurance
for that matter, does not necessarily
guarantee access to health care.

In both rural and inner-city areas
there are shortages of qualified medi-
cal personnel. In addition, there are
shortages of health professionals who
will accept Medicaid patients. Commu-
nity health centers are one solution to
our health care delivery problems.
They provide cost-efficient high qual-
ity primary and preventive care serv-
ices to the uninsured, as well as per-
sons with Medicare, Medicaid, or pri-
vate coverage. We are looking at a sig-
nificant increase in the funding avail-
able to these centers.

We are also considering proposals to
give States increased ability to enact
statewide health care reforms. This
could help us to determine what strate-
gies we should pursue on a Federal
level. Only through experimentation
such as this can we best determine how
to address most effectively, defi-
ciencies in our health care system.

I will be the first to admit that these
proposals will not solve all our prob-
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lems. I would like to go further. It is
easy to support providing health insur-
ance coverage for all Americans. It is
easy to say that we should create a new
public program for all uninsured indi-
viduals. It is easy to point to Canada,
West Germany, and Sweden and say,
*“If they can do it, so can we."”

Simply put, we have neither the sup-
port nor the resources to enact such
proposals. The harsh reality is that
there is no consensus on what radical
reform should include, and how it
should be paid for. The Democrats
can't agree, and neither can the Repub-
licans. The business community cannot
agree, nor can consumer groups, nor
can health care providers.

We can make significant strides to-
ward what may one day be a radical
change in our health care system—not
by revolution, but by evolution.

It is my hope that once the bill is in-
troduced, the Democrats will go back
to the drawing board with us and try to
develop an approach to this critical
problem that really can be enacted.
Clearly, nothing will pass that does not
have the support of business, conserv-
ative Democrats, Republicans, and the
President.

Mr. SPECTER. Mr. President, I have
been waiting on the floor to address
the pending legislation, Senate bill 173,
but before doing so, I will take just a
moment to congratulate my distin-
guished colleague from Rhode Island,
Senator CHAFEE, for his outstanding
work as chairman of the Republican
Task Force on Health Care. I similarly
compliment the Democratic Members
who have offered health care legisla-
tion. It is an extraordinarily complex
problem. As I traveled my State exten-
sively, it is an issue I hear raised as
much if not more than any other.

With some $660 billion or 12 percent
of the gross national product being al-
located to health care, we still find
millions of Americans not covered. It is
an issue which has to be addressed. We
have to find a policy that we can pay
for.

As Senator CHAFEE noted, I have
been working with him on the task
force, and it is an issue which must
command considerable attention by
the Congress of the United States and
by the administration.

TELECOMMUNICATIONS EQUIP-
MENT RESEARCH AND MANUFAC-
TURING COMPETITION ACT

The Senate continued with the con-
sideration of the bill.

Mr. SPECTER. Mr. President, as I
have noted, I have been on the floor for
a good part of the afternoon to speak
about the pending legislation.

At the outset, I compliment the dis-
tinguished Senator from South Caro-
lina [Mr. HOLLINGS] and the ranking
Republican on the Commerce Commit-
tee, Senator DANFORTH, as well as
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other members of the committee. I
note the very substantial majority of
the committee who are supporting this
bill. I note also the very cogent dis-
senting views of Senator INOUYE and
the cogent dissenting views of Senator
PRESSLER.

The issue has a very profound impact
on the Nation and a special impact on
Pennsylvania where there are thou-
sands, really tens of thousands em-
ployed by both Bell and by AT&T
whose jobs may be on the line by this
legislation.

I have visited the AT&T facilities in
Allentown, Reading, and the Bell fa-
cilities in Philadelphia and I have had
extensive discussions with the manage-
ment of both companies and also with
the employees on this issue.

The Judiciary Committee on which I
serve had a cross-reference hearing,
taking jurisdiction from the Commerce
Committee, which has primary juris-
diction, and I participated in that
lengthy hearing and participated in the
questioning of both AT&T witnesses
and Bell witnesses and asked a series of
questions as to what the effect of this
bill would be in view of the contradic-
tory claims by both of the principal
parties.

Both claimed that their positions
were pro-consumer; both claimed that
their positions would increase competi-
tiveness; both claimed that their posi-
tions would have a significant impact
on the international trade deficit; both
claimed that their positions would
yield more jobs.

I then asked for statistical data, hard
evidence, on those questions and got
very little in a concrete way to shed
light and to make a factual determina-
tion as to which side was correct.

What I have seen, Mr. President, is
that the conclusions are speculative as
to what the impact will be whether you
maintain the current prohibition on
the regional Bells for manufacturing
equipment or not.

In the course of the past several
days, I have had extensive meetings
with representatives on both sides of
this legislation; yesterday, with rep-
resentatives of the regional Bells. I
also met with representatives of AT&T
and talked with them again today.

After considering the matter at very
substantial length, my conclusion is
that Congress should not disturb the
judgment of the U.S. District Court for
the District of Columbia which has
been affirmed by the Court of Appeals
for the District of Columbia and where
certiorari has been denied by the Su-
preme Court of the United States
which leaves, in effect, the district
court's opinion.

Mr. President, I have been asked by
AT&T to offer an amendment which
might provide a compromise, and I had
discussed the substance of that amend-
ment with representatives of the re-
gional Bells and had concluded that it
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was not going to work out to some-
thing that would be agreed to.

I ultimately decided not to offer the
amendment. A similar amendment was
offered by Senator INOUYE of Hawaii,
but I decided not to because the com-
plexities of the amendment led me to
the same conclusion I had about the
underlying bill, and, that is, that the
status quo was represented by what
Judge Greene had to say was the most
persuasive line of reasoning and incor-
poration of evidence we had seen.

Senator SIMON, who is on the Judici-
ary Committee, a committee on which
I serve, wrote to Judge Greene dated
May 21, 1991, and asked Judge Greene
for his views on Senate bill 173. Judge
Greene then replied by a letter dated
May 29, 1991.

Mr. President, I ask unanimous con-
sent that Senator SIMON's letter and
Judge Greene's letter appear at the
conclusion of my statement today so
that those who will review the
CONGRESSIONAL RECORD will see the full
context of Judge Greene's views.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1).

Mr. SPECTER. Mr. President, Judge
Greene starts by raising a question as
to the restrictions of the canons of eth-
ics, judicial ethics, and then states
that he is going to not comment di-
rectly on S. 173 but give his summary
of what he has decided in the case
which amounts to about the same
thing. And, obviously, I am not going
to get involved in any discussion about
the propriety of what Judge Greene has
had to say. But it is on the record. I
think it is worthy of our consideration
today. Certainly, that is, at least, my
view.

Judge Greene noted that his opinion
was affirmed by the D.C. Circuit Court
and that the Supreme Court of the
United States let that decision stand
by denying certiorari which I should
say, parenthetically, does not mean
that the Supreme Court necessarily
agrees with the circuit court but that
they decided not to disturb the views.

Judge Greene then takes up the ques-
tion of cross-subsidication which is a
very important issue as to whether if
you allow Bell to manufacture equip-
ment that is going to have the prac-
tical effect of having Bell allocate
some cost to the ratepayers on tele-
phone service which really ought to be
for the equipment produced. That is
not done when you have AT&T or other
manufacturers make the equipment
and sell it to Bell and then Bell charges
only for the service which is rendered.

This is what Judge Greene had to say
about this subject on page 2 of his let-
ter to Senator SIMON. He noted that in
the prior practice before there was a
breakup of AT&T that:

* * * the companies subsidized the prices of
equipment with revenues from their regu-
lated monopoly services. The court further
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concluded that, largely because of size,
power, and complexity of the Bell System,
regulation by federal and state bodies had
consistently been, and would in the future
be, ineffective.

Judge Greene then noted:

* % * these Regional Companies have the
same abilities and incentives for anti-
competitive conduct that they had possessed
prior to the break-up.

Judge Greene then took up the sub-
ject of a relationship of the regional
company's entry into the manufactur-
ing market and the antitrust laws and
dealt with the question of self-dealing,
which is a very important question,
and said, in part, at page 3:

* * % if the manufacturing restriction were
removed, “each of the Regional Companies
would satisfy all or nearly all of its equip-
ment needs from its own manufacturing af-
filiate.”

He then noted in a footnote the court
of appeals’ agreement with his opinion
on this subject with the following lan-
guage which appears at page 3 of Judge
Greene's letter to Senator SIMON:

When the 1987 opinion reached the court of
appeals, that tribunal agreed that ‘‘the pos-
sibility of self-dealing bias in the tele-
communications equipment markets poses
dangers to competition that do not exist in
the other markets—

He goes on to say:
if combined with cross-subsidization, would
appear to allow the [Regional Companies], in
effect, to raise prices (and therefore exercise
a form of market power) in the foreclosed
sectors of the equipment market by disguis-
ing inflated equipment prices as costs in the
local exchange markets * * *,

The court of appeals goes on to com-
ment that there is nowhere an expla-
nation “‘why any significant amount of
cross-subsidization that, in practical
terms, enables—again referring to the
regional companies—'‘to charge higher
prices for the equipment it produces
would not be akin to an exercise of
market power that would impede com-
petition in the telecommunications
market.”

I am very concerned, Mr. President,
after noting Judge Greene's comments
about this cross-subsidy and the in-
creased prices to the consumer and the
finding which is upheld by the court of
appeals in a context where there is
much greater analysis and deliberation
than is possible, I think, in our legisla-
tive context, at least possible for this
Senator. Because of the length of the
letter, I am not going to read some por-
tions I had intended to read, Mr. Presi-
dent, but I would like to focus on page
5 of Judge Greene's letter to Senator
SIMON where under the category of “‘Ef-
fect on Competition,”” Judge Greene
points out that:

Regarding the practical effect of a removal
of the manufacturing restriction, the court
concluded that such a removal would be
counterproductive for a ‘‘fluorishing, broad-
based, innovative industry would be cut back
to become one dominated by a small number
of muscle-bound giants * * *
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The Department of Justice, while support-
ing the Regional Companies’ request for re-
lief, acknowledged that “‘removal of the re-
striction will be followed by the displace-
ment of many of the competitors, postulat-
ing that increasing concentration in the
equipment markets is inevitable."

Judge Greene went on to say:

The court characterized this Justice De-
partment review as contemplating with *‘re-
markable equanimity for an antitrust en-
forcement agency, the ready destruction of
many high-quality firms providing high-
quality goods that have emerged since dives-
titure, and that are performing important
service to the economy.”

The basic thrust by the proponents of
S. 173 has been that competition will
release innovation. But at least the
findings of Judge Greene, affirmed by
the court of appeals, are precisely to
the contrary.

Judge Greene then took up the im-
portant subject of ‘‘Effect On Innova-
tion'" and made the following observa-
tions:

With respect to the question of innovation
of the telecommunications equipment mar-
kets, the court noted that since the breakup
of the Bell Systern * * * there has been a
flowering of research, development, innova-
tion, introduction of new products, and qual-
ity assurance; new firms have entered the
market; prices of equipment have declined
dramatically * * * and competition flour-
ishes in a market that had seen relatively
little of it before. The equipment market
now consists of six or eight very large firms,
100 to 200 medium-sized firms, and hundreds
of still smaller, vigorous, and inventive
firms.

If the restriction were removed, there
would be a serious risk of return to condi-
tions of anticompetitive activity, concentra-
tion of the telecommunications equipment
market in few hands, monopolistic pricing,
and a relatively sluggish pace of innovation.

Mr. President, I find that conclusion
very strong and thus I think this bill
would be very anticompetitive if Judge
Greene is correct. Again, his analysis is
much more extensive. He has sat on
this case since 1979. Again, his conclu-
sions have been affirmed by the circuit
court of appeals.

Very briefly, Mr. President, because
of the passage of time—and other col-
leagues are on the floor—under the
heading “Foreign Domination of the
Industry,” Judge Greene wrote:

In that respect the court cited a report of
the National Telecommunications and Infor-
mation Administration of the Department of
Commerce, which noted that ‘‘the most plau-
sible scenario in at least one telecommuni-
cations market is that, in the event of a re-
moval of the decree restriction on manufac-
turing, the Regional Companies will join
forces with mammoth manufacturing em-
pires, most likely foreign, and that this will
pose a substantial risk of destruction of the
U.S. central office equipment manufacturing
industry.”

Mr. President, it may be that conclu-
sion would be tempered by the ‘‘Buy
American” provisions, but the innova-
tive construction or development of
conglomerations or joint ventures is
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something that cannot be anticipated
by any legislation in its fullest extent.

Judge Greene concluded by saying:

In summary, it was on the basis of the con-
siderations discussed above and at greater
length in the 1987 opinion itself that the
court concluded that removal of the manu-
facturing restriction could be expected to be
followed by (1) a recurrence of the anti-
competitive conduct of the local Operating
Companies operating under the aegis of the
Regional Companies; (2) the displacement of
most independent manufacturers of tele-
communications equipment; (3) a marked re-
duction in competition in the market and
hence a sharp reversal of recent trends which
have witnessed decreases in price; (4) a slow-
down in product innovation; and (5) domina-
tion of the domestic market by large foreign
suppliers.

In the absence, Mr. President, of
countervailing evidence and a judg-
ment to the contrary, my own view is
that significant weight ought to be at-
tached to Judge Greene's opinion.

What we have in essence here is a
breakup of AT&T and the Bell Sys-
tems, and the judge made a determina-
tion about what was fair as between
the Bell Cos. and AT&T and the court
made a determination about what
would produce competition, what
would be helpful to the consumers, and
what would be fair and just under the
antitrust laws. His conclusions were
taken on appeal and were affirmed by
the appellate court and let stand by
the Supreme Court of the United
States.

In my judgment, that is the greatest
weight to be followed on the legislative
judgment here today.

Mr. President, I had passed on these
concerns to Bell Atlantic, which is a
constituent of mine in Pennsylvania.
They get my checks for telephone bills
both in Pennsylvania and the District
of Columbia. As a matter of fairness, I
want to make a part of the RECORD the
response by Mr. Robert A. Levetown,
vice chairman of the Bell Atlantic. I
met with him yesterday, as well as Mr.
Raymond Smith, the president of the
Bell Atlantic, whose office is in Phila-
delphia.

Mr. Levetown makes the point in a
letter and in certain extracts from
Judge Greene's speeches that Judge
Greene himself acknowledges it is a
matter for the Congress. Mr. Levetown
points out:

Yesterday you raised the issue of the ap-
propriateness of Congress intervening to
alter the rules of the telecommunications in-
dustry that are now controlled by a judicial
decree.

Mr. President, I ask unanimous con-
sent that Mr. Levetown’s full letter be
made a part of the RECORD following
my presentation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. SPECTER. It is not precisely ac-
curate that I raised a question of ap-
propriateness of Congress to intervene.
Congress has full authority to make a
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change in what the court has done
here. The laws are the laws of the Con-
gress. We have the full authority to
modify what Judge Greene has done.
We have the full authority to modify
any statute as long as it conforms to
the Constitution of the United States.
We can repeal the antitrust laws if we
choose to do so.

My point is on the basis of the record
I see, considering the exhaustive and
able work of the Commerce Commit-
tee, that the bulk of the evidence, the
weight of the evidence, and the weight
of the judgment I think lies with what
Judge Greene has concluded and the
appellate courts have upheld.

Mr. President, I ask unanimous con-
sent that an extract of Judge Greene’s
speech at the Brookings Institution,
dated December 4, 1985, an extract of
Judge Green’s speech at Hastings Col-
lege of Law, dated April 17, 1987, and an
extract of Judge Green’s speech to CFA
dated October 23, 1986, regarding the
so-called Dole bill, all be included in
the RECORD at the conclusion of my
presentation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 3.)

Mr. SPECTER. Mr. President, with-
out reading them, the essence of what
Judge Greene had to say is that it is up
to the Congress. Judge Greene has ex-
ercised the authority which he has in
the absence of any legislation.

When I take a look at this entire
record, it is my view the Congress
should not disturb the conclusions
which the courts have made consider-
ing the underlying evidentiary base,
the facts, and considering the conclu-
sions.

This is obviously not an easy matter.
I know that in expressing my opposi-
tion to Senate bill 173 there will be
many disappointed constituents. Rep-
resenting a State like Pennsylvania,
Mr. President, if you take up questions
like abortion, for example, there are 6
million of my 12 million constituents
lined up on one side, and 6 million on
the other. The vote immediately
makes 6 million enemies, and 6 million
who agree with my position. Customar-
ily, they say. well what alternative
does the Senator have? He just did
what was appropriate.

I do not have 6 million constituents
on each side of this issue. But there are
perhaps as many as 22,000 Bell employ-
ees on one side, and as many as 15,000
AT&T employees on the other side, and
many others. It is not an easy madtter.
I criticized the desputes my two sons
had. Occasionally, you have to get in-
volved.

Obviously, this matter is coming up
for a vote. But as I have outlined, I
have considered it at great length, vis-
ited the facilities from both sides, and
talked to the officials right up until
early this afternoon.
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As I look at this record in very sub-
stantial detail I conclude that the de-
cree ought not be altered; that the Bell
Co. have adequate recourse to go back
to Judge Greene, that the prohibition
against manufacturing will end under
his decree at a time when there is com-
petition with the Bell Operating Sys-
tems; and that that is the preferable
course.

I thank the Chair. I yield the floor.

EXHIBIT 1

U.S. SBENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, May 21, 1991.
Judge HAROLD H. GREENE,
U.S. Courthouse, Washington, DC.

DEAR JUDGE GREENE: As I am sure you
know, Congress is now considering legisla-
tion, 8. 173, to remove the manufacturing re-
strictions on the Regional Bell Operating
Companies. Today the Antitrust, Monopolies
and Business Rights Subcommittee on which
I serve held a hearing on this and the full
Senate may consider this legislation shortly.
Given your obvious expertise in this subject,
I would very much appreciate knowing your
views on 8. 173. I have enclosed a copy of the
bill and the Committee report for your con-
venience. 1 appreciate your assistance on
this matter.

My best wishes.

Cordially,
PAUL SIMON,
U.S. Senator.
U.S. DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA,
Washington, DC, May 29, 1991.
Hon. PAUL SIMON,
United States Senate, Committee on the Judici-
ary, Washington, DC.

DEAR SENATOR SIMON, Thank you for your
letter of May 21, 1991, which requests my
views on 8. 173, a bill to remove the manu-
facturing restrictions on the Regional Bell
Companies. While it is not at all clear that
the Canons of Judicial Ethics prohibit me
from expressing my opinion on the desirabil-
ity of the enactment of 8. 173, I have con-
cluded that, in view of the possibility of fur-
ther litigation on the manufacturing restric-
tion parallelling in some respects the issues
presently before the United States Senate,
commenting on the bill could create the ap-
pearance of impropriety. In order to avoid
any question in that regard, I have decided
not to comment directly on 8. 173. I have
also concluded, however, that there is no
reason why, in response to a request from a
member of the Antitrust, Monopolies and
Business Rights Subcommittee of the Com-
mittee on the Judiciary of the United States
Senate, I could not render assistance to the
Subcommittee by calling your attention to
pertinent parts of published opinions in my
court on the subject under the Subcommit-
tee's consideration. I am accordingly doing
80 in this letter.

On September 10, 1987, I issued an opinion
in the AT&T Antitrust case which deals in
significant part with the restriction imposed
on the Regional Companies with respect to
the manufacture of telecommunications
products and customer premises equipment.
That opinion is reported as United States v.
Western Electric Co., 673 F. Supp. 5256 (D.D.C.
1987), and insofar as the manufacturing re-
striction is concerned, the rulings of my
court were affirmed by the Court of Appeals
for the District of Columbia Circuit on April
3, 1990. United States v. Western Electric Co. 900
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F.2d 283 (D.C. Cir. 1990), certiorari denied,
—U.8. — (1990).

For your convenience, I am pleased here-
with to summarize some of the principal
points of the 1987 ruling on the manufactur-
ing restriction, under five headings, as fol-
lows: (1) history and background of the adop-
tion of the restriction; (2) relationship be-
tween the antitrust laws and Regional Com-
pany entry into the manufacturing market;
(3) effect of such an entry upon the tele-
communications manufacturing industry; (4)
effect of such an entry upon product innova-
tion and the availability to the public of new
products at reasonable prices; and (5) effect
of the removal of the restriction upon the
domestic manufacturing industry.

1. HISTORY AND BACKGROUND

The restriction on manufacturing was in-
corporated in the consent decree which
ended the AT&T lawsuit on the basis of evi-
dence adduced in the course of an eleven-
month trial in this court indicating that the
Bell System had ‘“‘improperly monopolized
the market for telecommunications equip-
ment, in that its local Operating Companies
purchased such equipment primarily from
Western Electric Company, the System's
manufacturing affiliate, and ‘engaged in sys-
tematic efforts to disadvantage outside sup-
pliers.’ " 673 F. Supp. at 552.

The court found upon consideration of the
evidence that the local Operating Compa-
nies, which accounted for over eighty per-
cent of the nation's central office switching
and transmission equipment purchases, had
engaged in three general types of anti-
competitive conduct: first, the companies
purchased Western Electric equipment even
when these products were more expensive or
of lesser quality than alternative goods
available from independent vendors; second,
the companies discriminated in the dissemi-
nation of information and design by granting
Western Electric premature and otherwise
preferential access to technical data, com-
patibility standards, and other necessary in-
formation; and third, the companies sub-
sidized the prices of equipment with reve-
nues from their regulated monopoly services.
The court further concluded that, largely be-
cause of the size, power, and complexity of
the Bell System, regulation by federal and
state bodies had consistently been, and
would in the future be, ineffective. 673 F.
Supp. at 530-31, 554, 569-T1. As a result of di-
vestiture, control over the twenty-two local
Operating Companies transferred to the
seven Regional Companies; and these Re-
gional Companies have the same abilities
and incentives for anticompetitive conduct
that they had possessed prior to the break-
up.

It was basically for these reasons that the
court determined in 1982 that the Depart-
ment of Justice’s proposal for the adoption
of the manufacturing restriction on the Re-
gional Companies was justified under the
antitrust laws and was in the public interest.
The restriction was accordingly included in
the court's approval of the consent decree
submitted by the parties to the litigation.

2. RELATIONSHIP OF A REGIONAL COMPANY
ENTRY INTO THE MANUFACTURING MARKET
AND THE ANTITRUST LAWS

In 1987, three years after the manufactur-
ing restriction had become effective, the Re-
gional Companies, with the support of the
Department of Justice, requested that the
restriction be removed. However, in its opin-
fon issued that year, the court concluded,
following a detailed examination of the
issue, that there was no basis for such a re-
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moval, and that, to the contrary, under the
antitrust laws and the court decree, the re-
striction had to be maintained. Even the De-
partment of Justice acknowledged, and this
court found, that if the manufacturing re-
striction were removed, ‘‘each of the Re-
gional Companies would satisfy all or nearly
all of its equipment needs from its own man-
ufacturing affiliate.”” 673 F. Supp. at 556.!
The court also found on the basis of the evi-
dence that other serious antitrust concerns
would be raised by an entry of the Regional
Companies into the equipment markets, both
as a result of leveraging of the regulated mo-
nopolies into a related but unregulated mar-
ket, and because of the unquestionable domi-
nance of the Regional Companies in their
particular regions. 673 F. Supp. at 556-57.

The court further concluded, based on evi-
dence from a number of experts, including
experts proffered by the Department of Jus-
tice, that the Regional Companies retained
the same “‘bottlenecks” they had controlled
when they were still part of the Bell System.
More specifically, the evidence demonstrated
that, to reach the ultimate telephone sub-
scribers, over ninety-nine percent of all tele-
phone traffic had to pass through the Re-
gional Companies’ local switches and cir-
cuits at some point in its journey, and that
possession of these pressure points gave the
companies an unsurpassed opportunity for
anticompetitive action. Here, too, the De-
partment of Justice conceded that ‘“‘only
one-tenth of one percent of [long distance]
traffic volume, generated by one customer
out of one million, is carried through non-
Regional Company facilities to reach a [long
distance] carrier * * * [and that] only twen-
ty-four customers in the United States * * *
managed to deliver their interexchange traf-
fic directly to their interexchange carriers,
bypassing the Regional Companies.”” 673 F.
Supp. at 540.

Based upon this factual background, the
1987 opinion noted that the local bottleneck
monopolies retained by the Regional Compa-
nies following the AT&T divestiture were a
central feature of their domination of the
market for telecommunications products
and customer premises equipment, and it
further concluded that the incentive and
ability to act anticompetitively had not been
significantly altered by the division of the
Bell System into seven Regional Companies,
by Federal Communications Commission
regulation, or by any other factor. 673 F.
Supp. at 552.

On the question of the efficacy of FCC reg-
ulation to prevent anticompetitive activities
by the Regional Companies, the court cited
the opinions of a number of experts, includ-
ing the chiefs of the FCC's own Common Car-
rier Bureau, who reported on the futility of
such regulation then or in the future, in view

1When the 1987 opinion reached the Court of Ap-
peals, that tribunal agreed that ‘‘the possibility of
self-dealing bias in the telecommunications equip-
ment markets poses dangers to competition that do
not exist in the other markets the [Regional Compa-
nies] seek to enter . . . [Forecl 2 by these
nies of a large portion of the equipment markets], if
combined with cross-subsidization, would appear to
allow the [Regional Companies], in effect, to raise
prices (and therefore exercise a form of market
power) in the foreclosed sectors of the equipment
market by disguising inflated equipment prices as
costs in the local exchange market * * * [The De-
partment of Justice and the Regional Companies)
nowherse explain * * * why any significant amount of
cross-subsidization that, in practical terms, enables
the [Regional Companies] to charge higher prices for
the equipment it produces would not be akin to an
exercise of market power that would impede com-
petition in the telecommunications market.” 900
F.24 at 30G.
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of the size and complexity of the Regional
Companies and their ability to combat regu-
latory efforts with funds extracted from the
ratepayers. 673 F. Supp. at 531.

3. EFFECT ON COMPETITION

Regarding the practical effect of a removal
of the manufacturing restriction, the court
concluded that such a removal would be
counterproductive, for a *‘flourishing, broad-
based, innovative industry would be cut back
to become one dominated by a small number
of muscle-bound giants* * *."" The Depart-
ment of Justice, while supporting the Re-
gional Companies’ request for relief, ac-
knowledged that “removal of the restriction
will be followed by the displacement of many
of the competitors, postulating that increas-
ing concentration in the equipment markets
is inevitable.” 673 F. Supp. at 561. The court
characterized this Justice Department view
as contemplating with “remarkable equa-
nimity for an antitrust enforcement agency,
the ready destruction of many high-quality
firms providing high quality goods that have
emerged since divestiture, and that are per-
forming important service to the economy.”
673 F. Supp. at 561.

4. EFFECT ON INNOVATION

With respect to the question of innovation
in the telecommunications equipment mar-
kets, the court noted that since the break-up
of the Bell system—

t# % #there has been a flowering of re-
search, development, innovation, introduc-
tion of new products, and quality assurance:
new firms have entered the market; prices oi
equipment have declined dramatically * * *
and competition flourishes in a market that
had seen relatively little of it before. The
equipment market now consists of six o1
eight very large firms, one to two hundrec
medium-sized firms, and hundreds of stil
smaller, vigorous, and inventive firms* * *,

“If the restriction were removed, there
would be a serious risk of return to condi-
tions of anticompetitive activity, concentra-
tion of the telecommunications equipment
market in few hands, monopolistic pricing
and a relatively sluggish pace of innovation
According to a distinguished outside ob-
server, the Regional Companies would then
become ‘central vigorous players in the
equipment market, buying many of the
smaller [firms], integrating services and
equipment sales, and developing into seven
smaller versions of what once was AT&T.'"
673 F. Supp. at 560 (footnotes omitted).

The court went on to point out with regard
to innovation more specifically of direct use
to consumers, that, while prior to the advent
and pressure of competition in the tele-
communications manufacturing markets, ir
1984 relatively little innovation of use tc
consumers had emerged. This was so not
withstanding the presence within the Bel
System of the excellent and prestigious Bell
Laboratories research arm. However, subse-
quent to the emergence of competition ir
1984

‘% * *there [were in 1987] on the market at
reasonable prices such by now commonplace
features as residential telephones that are
able to memorize dozens or hundreds of dif-
ferent phone numbers; telephones that re-
peat the last number called until it is nc
longer busy; cellular phones for business anc
emergency use; cordless phones; instruments
that can be instructed by voice (e.g., in ar
automobile) to call a certain individual, of
fice, or number; and many others.

“Parallel with the development of equip
ment that provides greater accessibility tc
the telephone user, devices are being pro-
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duced and marketed that, in a sense, operate
in the opposite direction: some of them dis-
play the caller’s number before the receiver
has been lifted; others provide a distinctive
ring when a call is received from a number
previously designated as worthy of priority
consideration; still others automatically
block calls from persons with whom the
phone's owner does not wish to speak. For
the first time since the invention of the tele-
phone, these devices are returning control to
the instrument'’s owner from every salesman,
unwelcome relative, or even crackpot who
may decide to call at any hour of the day or
night.

“It is surely not a coincidence that these
features, and many more, have become avail-
able since the Bell monopoly was ended by
divestiture and competition began to reign
in the telecommunications marketplace.”
673 F. Supp. at 601 n.330.

5. FOREIGN DOMINATION OF THE INDUSTRY

The court also considered and discussed
the effect of a removal of the manufacturing
restriction on the international competitive-
ness of the American telecommunications
industry and the employment opportunities
of American workers. In that respect, the
court cited a report of the National Tele-
communications and Information Adminis-
tration of the Department of Commerce
(NTIA), which noted that ‘“the most plau-
sible scenario in at least one telecommuni-
cations market is that, in the event of a re-
moval of the decree restriction on manufac-
turing, the Regional Companies will join
forces with mammoth manufacturing em-
pires, most likely foreign, and that this will
pose a substantial risk of destruction of the
United States central office equipment man-
ufacturing industry.”” NTIA Trade Report at
125-26. 673 F. Supp. at 561-62 (footnotes omit-
ted). And the court continued on this topic:

““These predictions are plausible. [A survey
by the government’s expert] has found that
affiliations between central office switch
manufacturers and telephone service compa-
nies have tended to develop around the world
wherever structural restraints are absent
* * * This is not surprising. Manufacturers
have strong incentives to seek market share
“guarantees” in the form of an affiliation
with large exchange service providers such
as the Regional Companies; and these com-
panies, in turn are attracted by the acquisi-
tion of expertise and, more importantly, the
minimization of risk embodied in partner-
ships with huge manufacturers with ample
capital.

“Because of their size, capital, and assured
source of income from the ratepayer-sup-
ported telephone affiliates of the Regional
Companies, these international giants will
have the market power to adjust price al-
most at will to achieve market share, to the
inevitable detriment of independent domes-
tic producers. In short, the effect of the Jus-
tice Department’s scenario is likely to be the
displacement of small, efficient American
firms by a few huge syndicates composed of
foreign company and Regional Company
components whose survival and domination
in this environment will have been achieved
by factors unrelated to efficiency or quality
of performance.” 673 F. Supp. at 562.

In summary, it was on the basis of the con-
siderations discussed above and at greater
length in the 1987 opinion itself (a copy of
which is attached hereto) that the court con-
cluded that removal of the manufacturing
restriction could be expected to be followed
by (1) a recurrence of the anticompetitive
conduct of the local Operating Companies
operating under the aegis of the Regional
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Companies; (2) the displacement of most
independent manufacturers of telecommuni-
cations equipment; (3) a marked reduction in
competition in the market and hence a sharp
reversal of recent trends which have wit-
nessed decreases in price; (4) a slowdown in
product innovation; and (5) domination of
the domestic market by large foreign suppli-
ers. In view of these conclusions the court
declared that no justification existed for re-
moving the antitrust decree’s restriction on
manufacturing.

Finally, I wish to advise you that no evi-
dence has come to my attention in the last
three and one-half years that would cast
doubt on the findings and conclusions stated
in the September 10, 1987 opinion or call for
their repudiation.

I hope that this summary has been helpful
to you and the Subcommittee.

Very truly yours,
HAROLD H. GREENE.

EXHIBIT 2

BELL ATLANTIC CORP.,
Arlington, VA, June 5, 1991.
Hon. ARLEN SPECTER,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR SPECTER: yesterday, you
raised the issue of the appropriateness of
Congress intervening to alter the rules for
the telecommunications industry that are
now controlled by a judicial decree.

Congress, of course, often changes the re-
sults reached by judicial decision. The cur-
rent civil rights legislation is an example of
a current effort in that direction.

But, more to the point, Judge Greene him-
self has often said that he does not relish the
central role he has come to play in the tele-
communications industry—that was a role
for Congress—but Congress refused to act!

In short, Judge Greene has claimed that
the antitrust case was thrust upon him by
Congressional inaction and that he continues
to have to umpire this industry because Con-
gress cannot reach a consensus on policy.

Excerpts to this effect from a few of Judge
Greene’s speeches are attached.

Thank you, by the way, for making your-
self available yesterday for the discussion of
this important matter with Ray Smith and
me.

With best regards,
BOB LEVETOWN.
Vice Chairman.
EXHIBIT 3
EXCERPTS OF SPEECHES
GREENE SPEECH, BROOKINGS INSTITUTION,
DECEMBER 4, 1985

In addition to their legitimate role in con-
stitutional adjudication, the principal obli-
gation of the federal courts is to interpret
and enforce statutes enacted by the Con-
gress. The Congress sometimes enacts laws
which are less than precise, and on occasion
it fails to address difficult and controversial
problems, particularly those which are at
the margins of public laws, preferring to
leave them to later adjudication by the
courts. And finally, of course, political cur-
rents and cross-currents sometimes make it
impossible for the Congress to act.

The AT&T case may be an example of such
a situation. How did it come about, it is
often asked, that a single member of the ju-
diciary has come to wield so great an influ-
ence on telecommunications, a basic Amer-
ican industry? Wouldn't it have been more
consistent with American constitutional and
political traditions if the basic policy deci-
sions had been made by the Congress?
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I agree with these critics. As a matter of
constitutional theory, an undertaking as
driven by policy as the restructuring of the
nation’s teleommunications industry would
most appropriately have been directed by the
political branches, not the courts. Yet when
we look at the problem closely we find that
it is these branches which, by action or inac-
tion, have thrust the courts into their
present role.

GREENE SPEECH, HASTINGS COLLEGE OF LAW,

APRIL 17, 1887

Second, there has been a great deal of com-
ment, in the media and otherwise, about the
incongruity of a restructuring of the na-
tion’s telecommunications industry by the
decree of a single federal judge, and the sug-
gestion is quite often made that so impor-
tant a decision should have been reserved to
the Congress. In theory, these critics are cer-
tainly correct; national policy is most appro-
priately made by the elected representative
of the people. But the Congress, in spite of
much debate and committee consideration,
was unable to agree on what should be done
either about AT&T or about the industry of
which it is a part.

That failure of course does not vest a court
with jurisdiction where none otherwise ex-
ists. But the fact is that a lawsuit, brought
by the Attorney General on behalf of the
United States, was already pending in court
under a law of unimpeachable validity en-
acted by the Congress and never repealed. In-
deed, considerable pressures were brought to
bear on the Department of Justice to dismiss
the suit, and President Reagan himself pre-
sided over at least one conference where this
course of action was discussed. But to no
avail; the action was resolutely pursued by
the government's lawyers.

GREENE SPEECH TO CFA, OCTOBER 23, 1986, RE-
GARDING THE “DOLE BILL" WHICH WOULD
HAVE TRANSFERRED JURISDICTION OVER THE
MFJ TO THE FCC

As you know, congressional committees
have considered legislative proposals to
transfer jurisdiction over the interpretation
and enforcement of the AT&T decree from
the courts to the Federal Communications
Commission. In a democratic society, it is
quite properly the elected legislature that
lays down policy; telecommunications policy
is no exception; and congressional consider-
ation of this subject is therefore to be warm-
ly welcomed. During the period when bills to
carry out transfer proposals were pending in
Congress, 1 did not comment at all on this
subject, Obviously I will still not speak in
any way to the legality of such proposals,
nor would I even now comment on the de-
tails of the bills that were pending in the
last Congress. However, having become
somewhat acquainted with telecommuni-
cations during the last few years, I want to
share with you my views on the general sub-
ject of a transfer of jurisdiction.

My feelings on such a transfer are mixed.
Considering only my own interests and con-
venience, I would greatly welcome being re-
lieved of this work. The task of interpreting
and enforcing the decree usually does not re-
quire a great deal of novel or complicated
legal reasoning and writing, and much of it
is technical without being intellectually
challenging.

Mr. KOHL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

CALLER ID

Mr. KOHL. Mr. President, today we

are considering an issue of great impor-
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tance to the telecommunications in-
dustry—allowing the RBOC's to manu-
facture equipment. But I would like to
discuss for a moment another tele-
communications issue, Caller ID.

As some of you may know, Caller ID
is the technology that allows a tele-
phone call recipient to see the phone
number of an incoming call on a small
display screen attached to the tele-
phone. Caller ID is spreading rapidly—
it is being offered in Maryland, Vir-
ginia, and the District of Columbia,
and there are plans to expand it to
many more States.

In my mind, Caller ID is a welcome
development. It can help us screen our
calls and ultimately enhance our pri-
vacy.

But in what form should it spread?
Should there be forced Caller ID, in
which a phone company requires our
phone numbers to be displayed every
time we make a call—even if we have
an unlisted number? Or should there be
voluntary Caller ID, in which consum-
ers decide when it's appropriate to give
out their numbers? Since a call recipi-
ent can easily obtain the caller's ad-
dress with his or her phone number,
mandatory disclosure means revealing
where you live—whether or not you
want someone else to know.

Forced Caller ID violates our fun-
damental right to privacy. Do we not
have the right to call a crisis hotline,
or a Senator's office, or even the IRS
to ask for help without saying who we
are? And why should the phone com-
pany compel us to identify ourselves
when we call a business for informa-
tion? Such disclosure does not even
seem logical: After all, if a stranger
came up to you on the street and asked
you for your home phone number,
would you give it to him? Of course
not.

There are even times when forced
Caller ID is dangerous. Undercover offi-
cers sometimes call drug dealers from
precincts to arrange buys. If a target
recognizes where the call came from, it
could scuttle the bust—or, worse, re-
sult in the death of an agent. Battered
women often taken refuge with friends
but call home to check on things. They
should not be compelled to tell their
abusing husbands where they are stay-
ing.

We know of other dangerous situa-
tions, but the point is this: Phone com-
panies cannot determine when it is safe
to reveal our numbers and addresses.
There are just too many variables the
phone company cannot foresee.

The answer is to allow consumers to
retain their freedom of choice. Let
them dial a few digits on the phone
when they want to make private calls.
With this per-call blocking option, peo-
ple can display their numbers when
calling friends and family—and they
can keep their numbers confidential
when they need to do so.
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A growing number of phone compa-
nies have recognized the importance of
protecting a caller’'s right to privacy.
But I introduced the Telephone Pri-
vacy Act of 1991 in order to ensure that
all telephone customers retain this
crucial freedom of choice.

My bill is simple, effective, and
straightforward. It would require
phone companies that offer Caller ID to
give callers the option of blocking the
display of their telephone numbers or
any other individually identifying in-
formation—without charge. In this
way, the bill would balance the privacy
interests of both callers and recipients.

The proposal makes sense for several
important reasons. First, the new tech-
nologies that are available with Caller
ID give us the ability to stop harassing
phone callers without in any way un-
dermining the privacy of law-abiding
citizens: Callers can use Call Trace,
Call Return, and Call Block to foil
their assailants. For example, Call
Trace lets the victim of a harassing
phone call automatically send the
number of the harasser to the authori-
ties after hanging up—merely by dial-
ing a three-digit code.

Though a few telephone companies
would like to promote Caller ID as a
way of reducing obscene phone calls,
this approach is ultimately deceptive.
Simply put, these new technologies
work even if a caller uses blocking. So
it turns out that we have the ability to
protect victims and privacy at the
same time.

Second, before we go any further
with Caller ID, we have got to make
sure that it is legal. Last summer, a
Pennsylvania court ruled that Caller
ID violates that State’s constitution
and its wiretap statute—which is al-
most identical to the Federal version.
My proposal would resolve the ambigu-
ities in our Federal laws, ensure the le-
gality of Caller ID, and establish a uni-
form national privacy policy in this
area.

There is one more reason to pass this
legislation—blocking already exists for
the wealthy. A new 900 service allows
people to make private calls for a few
dollars a minute. That is wrong. Block-
ing is a matter of equity as well as pri-
vacy: I believe phone companies should
make it available to everyone—rich
and poor.

The widespread support for this pro-
posal underscores its commonsense ap-
proach. All around the country tele-
phone companies are opting for block-
ing, or State PUC's are requiring it.
And here in Washington a consensus is
developing that Caller ID with block-
ing strikes the proper balance between
telephone callers and recipients alike.

Mr. President, I had originally con-
sidered offering this legislation as an
amendment to S. 173. However, since
my measure will soon be marked up by
the Judiciary Committee, I have de-
cided to allow it to come to the floor in
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the normal course of business. When
that happens, I hope my colleagues will
join consumer advocates, privacy ex-
perts, and law enforcement groups in
enacting this legislation and making
privacy protection a reality for all
Americans.

Thank you, Mr. President.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. HOLLINGS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRAMM. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CONRAD). Without objection, it is so or-
dered.

AMENDMENT NO. 250
(Purpose: To foster economic growth and
strengthen American international com-
petitiveness by striking the domestic con-
tent requirement)

Mr. GRAMM. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Texas [Mr. GRAMM] pro-
poses an amendment numbered 290.

Mr. GRAMM. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 4, beginning with line 10, strike
out all through line 17 on page 7.

Mr. GRAMM. Mr. President, I am
willing to agree to a time limit. I have
discussed it briefly with the distin-
guished chairman of the committee.
Perhaps I could yield to him and let
him propound a time agreement which
will be 156 minutes on each side, at the
end of which the distinguished chair-
man will move to table the amend-
ment.

Mr. HOLLINGS. Very good. I appre-
ciate the Senator from Texas agreeing
to a time agreement. There will be no
second-degree amendments and the un-
derstanding is we will move to table
the amendment at that time and have
the yeas and nays. Will that be all
right?

Mr. GRAMM. That will be all right.

UNANIMOUS-CONSENT AGREEMENT

Mr. HOLLINGS. I ask unanimous
consent, Mr. President, there be 30
minutes equally divided on the Gramm
amendment and controlled on the
Gramm amendment; that no amend-
ments be in order to the amendment,
or to the language proposed to be
stricken; that when all time is used or
yielded back, the motion to table be
made by the Senator from South Caro-
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lina. If that unanimous-consent re-
quest is agreed to, then I will ask for
the yeas and nays on that motion.

The PRESIDING OFFICER. Is there
objection to the unanimous-consent re-
quest?

Without objection, it is so ordered.

Mr. HOLLINGS. I ask for the yeas
and nays on the motion to table.

The PRESIDING OFFICER. Is there a
sufficient second?

This is a sufficient second.

The yeas and nays were ordered.

Mr. HOLLINGS. I thank my col-
league.

Mr. GRAMM. Mr. President, the
amendment I have offered is a very
simple and straightforward amend-
ment. It reaches to the very heart of
American trade policy. The questions
it addresses are: Can we promote Amer-
ican interests by trying to build walls
around America, by trying to force
American companies, against their
will, to buy American products and in
the process, by Government mandate,
dictate how private industry is to be
run? Should we enact Federal man-
dates that lower American efficiency
and lower American competitiveness,
or can we better promote American in-
terests by trying to become more com-
petitive?

Mr. President, I do not think we have
to have a long debate on this subject. I
think we are roughly divided along
philosophical and partisan lines on this
issue.

I might also say, Mr. President, that
it is with great sadness that I recognize
the majority of the votes on this issue
often fall on the side which is not en-
lightened, at least as I would define it,
in terms of what is best for America's
interest.

Here is basically the problem, Mr.
President. What this bill says is that
the Regional Bell Companies will be al-
lowed to manufacture telecommuni-
cations equipment but will not be al-
lowed to engage in any joint ventures
with other such companies. They will
be limited in terms of the final value of
the product they put on the market. No
more than 40 percent of that value can
be of foreign content.

Mr. President, all of us want Amer-
ican products to entail American con-
tent. The question is, however, whether
or not we want to take an action that
flies in the face of everything that for
two decades we have tried to get other
countries to stop doing.

Our Trade Representative today is
involved in the process of trying to get
other countries to stop exactly the
kind of action we are about to vote to
impose here in America. We have spent
20 years trying to assault and beat
back domestic content provisions in
other countries. We have tried to open
markets to American products and,
quite frankly, in my opinion, we have
picked the wrong area to try to play
this protectionist game.

CONGRESSIONAL RECORD—SENATE

I remind my colleagues that the
United States has made great progress
in telecommunications. Proof of our
progress is that in 1988 we had a trade
deficit in telecommunications equip-
ment of $2.61 billion. Since then we
have become substantially more com-
petitive. Our exports have grown very
rapidly and, as a result, we are now ap-
proaching a balance of trade where in
1990 we had only $790 million of deficit.

Also, Mr. President, the area where
we are very competitive, where we had
a trade surplus of $1.28 billion in 1990,
is the high-technology end of the busi-
ness: Network and transmission equip-
ment.

Now, Mr. President, at the very time
that we are seeing our market penetra-
tion abroad growing by 25 percent a
yvear, when we are seeing imports grow
by only 2 percent a year, when we have
closed the trade gap, and when in the
high-technology end of the business we
now have a $1.28 billion surplus, why do
we want to pick this industry to say we
want domestic content. Therefore, by
implication we are saying to our trad-
ing partners that since we are practic-
ing domestic content, we would expect
you to do it too.

Mr. President, this provision is the
worst sort of legislation because it is a
deal cut by business and labor, basi-
cally, to the exclusion of the interests
of the working men and women of
America, to the consumers of America,
and to broadly defined American inter-
ests.

This agreement is clearly in viola-
tion of what we are trying to achieve
in our trade negotiations. It is an
agreement that could violate the
GATT. It is moving the Nation in the
wrong direction.

What I have proposed is simply that
we strike this provision and move on
the underlying bill, which deals with
trying to allow more competitors to
manufacture telecommunications
equipment.

Further, Mr. President, this provi-
sion is not going to foster the adoption
of this bill. The President has said in
the clearest possible terms that if this
domestic content provision, which
clearly is in opposition to everything
we are trying to do in the world on the
trade issue, is part of this bill, he is
going to veto this bill.

So I say to those who want to see
this bill adopted, let us strip out this
measure which does not belong in this
bill, which is a totally anticompetitive
provision, which represents a peculiar
action by Government that tells a pri-
vate industry what it can and cannot
do in terms of trying to be competitive,
and let us pass a bill which the Presi-
dent can sign.

Mr. President, the issue is very clear.
Domestic content is a seductive kind of
proposal.

The problem is, this proposal would
not work. We cannot build a wall
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around America. We are the world's
largest exporter. Every time we try to
get into this protectionist mode, we en-
courage other countries to keep their
markets closed and to refuse to open
those markets to America's products.
You cannot have it both ways. We can-
not be the fundamental force in the
world in trying to promote more trade
openness and at the same time expand
protectionist measures here in our own
country.

Mr. President, I know that this bill
has long-term escape clauses. I know it
requires the Federal Communications
Commission and the Department of
Commerce to analyze foreign content
in the telecommunications industry,
and over a period of time make adjust-
ments in the domestic content require-
ment. But the bottom line is this pro-
vision could violate the GATT. It flies
in the face of everything we are trying
to do on trade policy. It is protection-
ism, pure and simple.

I urge my colleagues to support this
amendment and avoid a Presidential
veto. I reserve the remainder of my
time.

The PRESIDING OFFICER. Who
yields time?

Mr. HOLLINGS. Mr. President, the
Senator is so enlightened he is blinded.
The fact is that he is just running at
one little provision of the bill. The en-
tire bill is intended to bring about
competitiveness. His amendment does
not address the real world in which we
live. We are not in an economics 101
class with the so-called comparative
advantage argument of free trade. We
are in the real world, where we have
been losing our shirts.

In Communications Daily today,
June 5, it is reported that AT&T CEO
Robert Allen will be in Guadalajara,
Mexico, July 24, 1991, to dedicate
AT&T's new answering machine plant.
Whoopee. There goes another one—
thousands of jobs lost.

A communications report of the Fi-
nance Committee, I think, reported
some 60,000 jobs have been lost since di-
vestiture and the 1984 MFJ decision.
This entire bill is intended to promote
competitiveness and improve the envi-
ronment in which we live.

When you come to what they may be
trying to do with this free-trade policy,
I have been around here 25 years, and
we keep going in the wrong direction
with this free-trade policy. I have lis-
tened to the Tokyo round. Now I am
listening to the Uruguay round and the
fast track Mexico. I have the OECD re-
port, the Organization of Economic
Community Development, and Can-
ada—like all of the countries on this
list, has domestic content provisions;
France, Germany, Japan, Sweden,
United Kingdom, all of them have some
form of domestic content provisions
going right down the list.

In fact, President Bush, in his letter
in March of last year to the Senate ma-
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jority leaders and Republican leaders
and the chairman and ranking member
of the Finance Committee, talking
about the directive of EEC, says that
the directive mandates nondiscrim-
inatory transport tendering to all pro-
ducers who are at least 50-percent EEC
origin.

That is how we are trying to com-
pete. We have tried to set the example,
and set the example for 45 years, even
taxing ourselves with the Marshal plan
and sending over our technology. Then
our nationals became multinationals,
and they got together with the bank
and the Trilateral Commission, and
they fleeced us all. We have lost the in-
dustrial backbone of the country.

The exports the Senator talks about
are being made up by Siemens, Fujitsu,
Northern Telecom, Ericsson—we went
down the list which we included in yes-
terday's RECORD.

We are being invaded like fleas on a
dog, just taking over at every turn.
That is what they are exporting, and
we are losing the jobs. So the entire
bill is to, yes, manufacture in the Unit-
ed States of America.

Now, if you want to continue the
manufacture beyond the United States
of America, throw the bill away. For-
get about the bill. It is not a little
technical requirement.

This bill is reasonable. What was the
reason? The reason was to recognize
the fact of life that a lot of these parts
you cannot get any longer in the Unit-
ed States. Western Electric makes all
of their telephones now in downtown
Singapore. We have been there and
seen that. Thousands of jobs are gone.

The Senator says that U.S. workers—
8% million people unemployed—will
hinder the ability of the Bell Operating
Cos. to compete.

And exports means manufactured
here. If you want to get manufacturing
here, say so. That is what we want;
that is why the domestic content pro-
vision is here.

If the other countries change then we
can change—my theory of competition
is if you raise a barrier against a bar-
rier, then you can remove them both.
But fleecing, causing a special rela-
tionship—look at the example we set.
We are not in charge. Our clock is
being cleaned every day. It has to stop.
Here we have the wealth of the seven
Bell Operating Cos. being forced to in-
vest overseas at the same time we are
looking in the Budget Committee for
investment in this country. And the
Bell Cos., like many other companies,
cannot manufacture abroad because of
the barriers in those countries.

Mr. President, I reserve the remain-
der of my time. How much time do I
have?

The PRESIDING OFFICER. The Sen-
ator has 9 minutes, 25 seconds.

Mr. HOLLINGS. I yield to the distin-
guished ranking member.
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Mr. DANFORTH. Mr. President, as
always, the Senator from Texas has
made a very persuasive case and he
sets forth an excellent philosophical
argument, one with which I would nor-
mally agree. I have told my chairman,
Senator HOLLINGS, that as a general
principle, I hate the idea of domestic
content requirements. I think that is a
matter of bad policy and bad trade pol-
icy. The problem is trying to match
philosophy with the practical realities
of the case. Unfortunately, the two
clash in this instance.

That clash is recognized by state-
ments made by both the Reagan ad-
ministration and the Bush administra-
tion. In 1987, during the Reagan admin-
istration, the Commerce Department
said that if the Bell Operating Cos.
were to diversify into electronic or dig-
ital switch manufacturing, it would al-
most certainly undertake a joint ven-
ture with a foreign-based firm. Then
the Commerce Department concluded
that such joint venturing would likely
cause—these are the words used—''sig-
nificant harm to American competitive
technology and trade positions, and
can pose the threat of destroying this
country’s indigenous central office
equipment manufacturing capacity."”
That is the language used by the U.S.
Department of Commerce during the
Reagan administration.

During the Bush administration, the
Department of Labor, in a staff study,
estimated that 18,000 to 27,000 U.S. jobs
could be lost if the manufacturing re-
striction were lifted, and noted that
this number does not include potential
adverse effects on employment in re-
search and development functions
which might be transferred abroad
through Bell Operating Co. joint ven-
tures with foreign manufacturers.

That is the reality.

Mr. President, my hope would be that
somehow between now and when this
bill is submitted to the President for
his action that there could be some
way of working out this problem. I
think that there is a middle ground,
perhaps one that tracks the concepts of
the 1988 Trade Act, which conditioned
access to our markets on reciprocal ac-
cess to the markets of the other coun-
tries. That kind of approach, to me, is
better than a domestic-content ap-
proach. But to take the philosophical
approach, that I commend Senator
GRAMM for. In and of itself, without
any way to cushion the blow, that is
going to cause a very serious adverse
effect on American industry and on
American jobs. For that reason, I will
support my chairman in voting to table
the Gramm amendment.

Mr. GRAMM. Mr. President, I yield 5
minutes to the distinguished Repub-
lican leader.

Mr. DOLE. Mr. President, I rise in
support of the Gramm amendment, and
ask that I be made a cosponsor of the
amendment.
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The PRESIDNG OFFICER. Without
objection, it is so ordered.

Mr. DOLE. Mr. President, I rise in
support of the Gramm amendment to
strike the domestic content require-
ments from S. 173.

Let me first say plainly, Mr. Presi-
dent: I support S. 173. I am fully in
favor of increased competition in tele-
phone and other communications tech-
nologies—competition that will bring
new products, new services at lower
prices to consumers. I support freeing
up America’s telecommunications re-
sources to compete more effectively in
the world market.

Some here today may remember
when, a number of years ago, this Sen-
ator introduced legislation to transfer
jurisdiction over the telephone indus-
try from Judge Greene's courtroom to
the FCC.

That bill was not intended so much
as a criticism of Judge Greene—in my
view, an able and hardworking jurist,
diligently applying the antitrust law—
as an effort to bring the formulation of
America’s telecommunications policy
out of the courts and back where it be-
longs—in the hands of the agency with
expertise, overseen by the Congress.

That bill generated a lot of opposi-
tion, Mr. President, opposition from
some powerful interests with a large
stake in the status quo. So I want to
congratulate Senator HOLLINGS on his
leadership in getting at least a partial
MFJ bill to the floor. I know some of
the obstacles Senator DANFORTH and
others have faced; believe me, I have
been there.

Having said that, however, I find it
ironic that this bill, a principal pur-
pose of which is to make our commu-
nications industry more competitive,
contains highly anticompetitive do-
mestic content restrictions. What the
bill gives with one hand, it takes away
with the other.

The provisions which would be
stricken under the Gramm amendment
would:

Single out the Bell's affiliates, im-
posing restrictions not binding on their
competitors;

Undermine current U.S. trade nego-
tiations with the European Community
and other trading partners;

Ultimately result in higher prices to
consumers.

First, the bill’'s restrictions on im-
ported components would apply only to
the Bell manufacturing affiliates.
Other manufacturers—Northern
Telecom of Canada, the various Japa-
nese and European companies, and the
dominant American manufacturer,
AT&T—can all buy components with-
out restriction from any source, and
thus manufacture at the most efficient
cost; only the Bells are handcuffed.
Does this make sense? Is this fair? Will
it save jobs?

Hardly, Mr. President. AT&T now
joint ventures with foreign manufac-
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turers in 15 countries and imports
products into the United States, while
here at home it has closed down 6
plants and reduced activity at others.
Yet this bill leaves that alone, while
hamstringing the Bells from competing
on equal terms. At such disadvantage,
it is hard to see how the Bells could
compete and grow. And growth means
jobs.

Second, this portion of the bill would
seriously undercut the U.S. position in
several market-opening efforts pres-
ently being negotiated. The EC and
Canada have already threatened to
challenge this provision in inter-
national tribunals. An adverse finding
would result in retaliation against our
exports. Our trade negotiators are
working to open foreign markets and
are presently involved in sensitive ne-
gotiations to promote trade agree-
ments and reduce barriers to our im-
ports everywhere—and here we are, Mr.
President, sending the opposite signal
and inviting the label of protectionist.

The President’s advisors say he can-
not sign such a bill. I ask unanimous
consent to have reprinted in the
RECORD a copy of a letter from Sec-
retary Brady, Ambassador Hills, Sec-
retary Mosbacher, and others.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE SECRETARY OF COMMERCE,
Washington, DC, May 30, 1991.
Hon. BoB DOLE,
U.S. Senate,
Washington, DC.

DEAR SENATOR DOLE: The Administration
wishes to affirm its strong support for legis-
lation that would lift the manufacturing re-
strictions currently placed on Regional Bell
Operating Companies (RBOCs), and we ap-
plaud your efforts on behalf of this objective.
As the Administration has previously testi-
fied, we believe that this objective of S. 173
represents sound economic policy that would
promote competition, increase U.S. research
and development, and open up additional in-
vestment opportunities in telecommuni-
cations in the United States. Unfortunately,
8. 173 also contains other provisions—in par-
ticular, the domestic content and local man-
ufacturing requirements—that would under-
mine important international trade objec-
tives and detract substantially from the
bill's own stated objectives. If these provi-
sions are not removed from S. 173, the Presi-
dent's senior advisers will recommend that
he veto the bill.

As you have recognized, the RBOCs rep-
resent a very significant U.S5. resource that
could be applied to the advancement of U.S.
telecommunications and related high-tech-
nology endeavors. Their assets, in the aggre-
gate, represent a major component of the
country’s telecommunications base. We be-
lieve these resources should be freed to bet-
ter serve the American public by being per-
mitted to participate in the manufacture of
customer premises and telecommunications
equipment. Among other benefits, elimi-
nation of the manufacturing restriction will
help promote increased telecommunications
research and development in the United
States, which may also have a beneficial ef-
fect on related infrastructure development.
By enhancing their development of new tech-
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nologies, the legislation would also greatly
promote the international competitiveness
of U.S. industry.

Given our agreement on the many benefits
of lifting the manufacturing restrictions, we
regret that we are unable to support S. 173 as
currently drafted. The Administration op-
poses on a number of grounds the local con-
tent and domestic manufacturing require-
ments of S. 173.

First, since such requirements serve to dis-
courage certain imports—components in cer-
tain cases, finished products in others—they
distort trade. Private companies that would
otherwise make purchasing decisions on
sound economic and technical grounds in-
stead will be forced to procure and produce
equipment on the basis of government fiat.
In addition, the Bell companies—with their
new-found ability to manufacture—may find
themselves at a competitive disadvantage
vis-a-vis other telecommunications equip-
ment manufacturers, who are not required to
adhere to local content and local manufac-
turing restrictions.

Second, the imposition of local content/
manufacturing requirements for the Bell
companies creates serious questions for ex-
isting U.S. international obligations. The
United States’ trading partners could raise
complaints under the General Agreement on
Tariffs and Trade (GATT), the U.S.-Canada
Free Trade Agreement, and numerous trea-
ties of Friendship, Commerce, and Naviga-
tion. Certain of our trading partners have al-
ready made it clear that they would chal-
lenge the local content measure in inter-
national fora. A GATT finding that the Unit-
ed States had violated its obligations could
lead to potentially costly retaliation against
U.8. exports. This could put in jeopardy our
trade surplus in telecommunications with
the EC (in 1990 we exported to the EC $1.4 bil-
lion in telecommunications equipment while
we imported form them just $361 million),

Third, local content'/manufacturing re-
quirements would also seriously undermine
U.8. positions in ongoing Uruguay Round ne-
gotiations, which are intended to open for-
eign markets to U.S. goods and services. In
the GATT Government Procurement Code
negotiations, a cornerstone of U.S. negotiat-
ing objectives under the 1988 Trade Act, the
United States has maintained that private
companies, like the RBOCs, procure competi-
tively and thus need not be subject to proce-
dures like those of the Code. The local con-
tent/manufacturing provisions would be
viewed as inconsistent with this position. If
we fail to achieve a positive result in these
negotiations, U.S. suppliers of telecommuni-
cations equipment and services—including
the Bell companies under 8. 173—will be shut
out of many foreign markets. The EC’s gov-
ernment procurement market for tele-
communications equipment, with an esti-
mated value of tens of billions of dollars,
will remain closed to U.S. providers absent a
new GATT agreement.

Local content/manufacturing provisions
are also inconsistent with U.S. efforts in the
GATT to discipline and eliminate trade-re-
lated investment measures (TRIMs). We have
placed a high priority in the Uruguay Round
on the achievement of discipline in coun-
tries’ use of TRIMs, such as local content
and domestic manufacturing requirements.
Approval of such restrictions as part of S. 173
would create serious problems for the TRIMs
negotiations.

Fourth, the restrictions contained in 5. 173
are more likely to cost U.S. jobs in the tele-
communications industry, not save them.
Any weakness in the U.S. competitive posi-
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tion in telecommunications equipment falls
in the low end of the market, such as in the
production of inexpensive telephones, where
technological advantage is not crucial. The
restrictions contained in S. 173 would have
little effect on U.S, trade and employment in
the low end of the market because the
RBOCs are unlikely to concentrate their
manufacturing efforts on it.

The strength of the U.S. competitive posi-
tion in telecommunications equipment lies
in the higher end of the market, where tech-
nological know-how is decisive, and where
the United States had a $1.3 billion trade
surplus in 1990 (in network and transmission
equipment). The restrictions contained in S.
173 will hinder the ability of the RBOCs to
compete in this part of the market, and may
impede their ability to contribute to the on-
going expansion of exports and export-relat-
ed employment associated with these prod-
ucts.

The Administration also has deep reserva-
tions about the bill's flat prohibition on
joint ventures among the RBOCs. The RBOCs
should be subject to ordinary antitrust prin-
ciples, which permit procompetitive joint
venture arrangements, but prohibit those
that would harm competition.

The administration supports the primary
objective of 8. 173. Unfortunately, the Ad-
ministration cannot support the bill with its
provisions on local content and domestic
manufacturing.

Sincerely,

Nicholas F. Brady, Secretary of the
Treasury; Lynn Martin, Secretary of
Labor; Lawrence 5. Eagleburger, Act-
ing Secretary of State; Robert A.
Mosbacher, Secretary of Commerce;
Carla A. Hills, U.S. Trade Representa-
tive.

Mr. DOLE. Finally, if one thing is
clear, it is that import restrictions
mean less efficiency, less choice, and
less competition for producers. We
know who pays the price for that, Mr.
President. Consumers do. Less real
competition means higher prices for
everyone.

So I urge my colleagues to vote with
Senator GRAMM to strike this provi-
sion. It is not a vote against this bill.

I am not certain. I had intended to
vote for the bill. I am not certain what
will happen. I do not think we will pre-
vail. I assume Senator HOLLINGS has
the votes to table the Gramm amend-
ment, but I want a bill the President
can sign. Maybe there is some way, if
we do not prevail here. At least by
making a record there will be some in-
centive in the conference, if it reaches
a conference, where the conferees, Sen-
ator HOLLINGS, Senator DANFORTH, and
others, can figure out some middle
ground.

But in the interim, Mr. President, I
certainly strongly support the amend-
ment by the distinguished Senator
from Texas.

Mr. HOLLINGS. Mr. President, this
particular request has been cleared
with the distinguished minority leader.
I ask unanimous consent that upon dis-
position of the Gramm amendment, the
Senate, without any intervening action
or debate proceed, to vote on the pas-
sage of S. 173.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. I understand my col-
league only has 2 minutes left. I have
6'?

The PRESIDING OFFICER. The Sen-
ator is correct. The Senator has just
under 6 minutes.

Mr. HOLLINGS. I yield 2 minutes to
the Senator from Colorado, even
though he is against it.

Mr. BROWN. Mr. President, let me
express my thanks to the distinguished
Senator from South Carolina for his
kindness, even though I may be mis-
guided on this particular amendment. I
appreciate his consideration.

I rise simply to propround a question
to the distinguished Senator from
South Carolina. The Senator, I thought
in a very articulate fashion, pointed
out that a number of countries around
the world do have what we would call
domestic content requirements. The
paper that the Senator was referring to
indicates that Sweden, West Germany,
France, Canada, and a number of the
Eastern European countries have simi-
lar provisions.

My question to the distinguished
Senator would be this: He has indicated
concern about elimination of the do-
mestic content provision in cir-
cumstances involving countries which
maintain domestic content require-
ments. Would the Senator have a dif-
ferent feeling when dealing with coun-
tries that do not have a domestic con-
tent provision? In other words, would
he be receptive to looking at having
the domestic content provision apply
only to those countries that have the
same kind of treatment accorded our
products, but be willing to look at
waiving that domestic content provi-
sion when we are trying to trade with
countries that do not have any domes-
tic content provision of their own?

Mr. HOLLINGS. No. The predomi-
nant countries in this particular com-
munications market are the countries
from the OECD. They are the prin-
cipals in telecommunications. And
they are the ones that are cleaning our
clock, taking our industry away from
us. If the picture cleared some years
from now, I would look at the real life
situation.

I do not want to confuse the point
here—the thrust of this bill, entire
thrust of this bill is to get manufactur-
ing here back home in the United
States.

AT&T closed down or reduced its
work force at 33 manufacturing plants
since 1984, with a loss of 60,000 jobs. Of
course, we have been forbidden under
law to allow the Bell Cos. to create any
of those manufacturing jobs. That is
my problem.

I am not trying to have fair play
with anybody right now. I am trying to
survive. That is what I am trying to do.
We are in an economic war, and I think
we are going to have to fight like the

CONGRESSIONAL RECORD—SENATE

dickens to survive, and that is the guts
of this bill. If you want to gut the bill,
then you would vote with the Senator
from Texas.

Mr. BROWN. I appreciate the distin-
guished Senator's answer. He is very
forthright and an eloquent spokesman
for his point of view.

This Senator believes that it is a
mistake to impose domestic content
provisions on countries that do not
have domestic content provisions of
their own. If we are fighting for fair
trade, it seems to me that the Senator
from Texas has a sound point.

I thank the Senator.

Mr. HOLLINGS. I reserve the remain-
der of my time.

Mr. GRAMM. Mr. President, our dear
colleague from South Carolina talks
about the Marshall plan, but let me re-
mind my colleagues that the aid pro-
vided by the Marshall plan really was a
little lighter fluid. It was trade with
Western Europe that rebuilt Europe,
that helped build the economies of
Japan and Korea, that helped create a
wealth creation machine worldwide,
that tore down the Berlin Wall, and
that today has us on the verge of win-
ning the cold war.

Mr. President, I find it amazing that
we are here trying to pass a law to
make people invest in America, when
for the last 10 years America has had
more foreign investment than any
other country in the world. In fact, for-
eigners have knocked down our door
trying to get here, and often we hear
people on this floor denouncing for-
eigners for wanting to invest in Amer-
ica.

Mr. President, a free society does not
prosper by enacting laws that force
people to make economic decisions
they otherwise would not want to
make. If we are going to be competi-
tive, we are going to have to compete.
We cannot build a wall around the
greatest trading nation in the world.

Finally, if Senators need a non-
economic reason to vote for this
amendment, it says to Ma Bell, you
can invest abroad, you can buy foreign
content, you can produce tele-
communications equipment, and you
can sell it. It says to Regional Bell
Cos., you cannot do it. I hope my col-
leagues remember the equal protection
clause under the 14th amendment of
the Constitution. The Constitution
says that persons—and that includes
corporations—must have equal protec-
tion under the law.

This provision, in my opinion, is to-
tally unconstitutional. You cannot
have some companies treated by one
set of rules in a market, and other
companies that are treated by another
set of rules under Federal statute,
without violating the equal protection
clause of the Constitution.

So I do not doubt the sincerity of my
colleague from South Carolina, but I
think he is absolutely wrong on this,
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and everything he is saying and doing
is counterproductive to what we are
trying to achieve.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. HOLLINGS. Mr. President, if the
Senator was correct about the equal
protection clause, then the Bell Cos.
have the sorriest constitutional law-
yers in the world, because they have
been trying to get out. They are the
ones that everybody discriminated
against, they are the ones that have
been required to what? Invest overseas
and not invest here.

Let the companies do what they want
to do. That is exactly the bill itself.
The Bell Cos. want to produce here.
They want this domestic content provi-
sion. They have agreed to this provi-
sion. They understand it is not good
business to be doing all this overseas
while we have 8% million unemployed
in America. They are public service
companies, depending on the public
support. As a result, they have a hard
time explaining that they cannot even
do this right here. It is an artificial
thing.

I wish he were right that a domestic
content provision was unconstitu-
tional, because then no one would have
had domestic content and you would
have had a bare bill at this particular
time. Protectionism built Europe.
They have had domestic content provi-
sions since the word go in Europe. Pro-
tectionism built Japan in the Pacific
Rim. Before I can sell a textile in
downtown Korea, I have to get permis-
sion from the textile industry in Korea.
You cannot get licensed in Japan. You
can go right on down the list.

So they have practiced protection-
ism. We tried to set the example. We
have been the high-wire boys and the
little fellows with the Christian ethnic
and the Golden rule. That does not
wash in the international market. You
have to have not fair, but competitive
trade. What works are the same domes-
tic practices that, in essence, built this
industrial giant, the United States of
America.

We are not investing in research and
development, Mr. President, because it
does not pay to do so. The Bell Cos.
cannot manufacture. We are losing out
in the industries that are on the cut-
ting edge of technology, and as a re-
sult, the consumers of America are los-
ing out on fine advanced services. It
does not pay to even produce it here.

That is a sad, terrible situation. The
Senator knows his suggestion would
gut the bill. The administration has
been toying around for a full day on
this. They have been taking head
counts and bringing all the pressure
and everything else in the world on
Senators to offer a new kind of restric-
tion. That is a last gasp of trying to
kill the bill.

If you are for America, for Joe-Six-
Pack in Texas—the Senator has taught
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me all about old Joe-Six-Pack down in
Texas—then vote for Joe-Six-Pack to
have a job, and for building America,
s0 he does not have to go abroad to
make a living. I yield the remainder of
my time.

I move to table the amendment.

The PRESIDING OFFICER. The
question is on the motion to table
amendment No. 290 offered by the Sen-
ator from Texas.

The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from Iowa [Mr. HARKIN] and the
Senator from Colorado [Mr. WIRTH] are
necessarily absent.

I also announce that the Senator
from Arkansas [Mr. PRYOR] is absent
because of illness.

Mr. SIMPSON. I announce that the
Senator from Rhode Island [Mr.
CHAFEE] is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 64,
nays 32, as follows:

[Rollecall Vote No. 88 Leg.]

YEAS—64
Adams Ford Metzenbaum
Akaka Fowler Mikulski
Baucus Glenn Mitchell
Bentsen Gore Moynihan
Biden Gorton Nunn
Bingaman Graham Pell
Boren Heflin Reid
Breaux Helms Riegle
Bryan Hollings Robb
Bumpers Inouye Rockefeller
Burdick Jeffords Sanford
Burns Johnston Sarbanes
Byrd Kassebaum Basser
Cohen Kasten Shelby
Conrad Kennedy Simon
Cranston Kerry Specter
Danforth Kohl Stevens
Daschle Lautenberg Thurmond
DeConcini Leahy Wellstona
Dixon Levin Wofford
Dodd Lieberman
Exon Lott

NAYS—32
Bond Gramm Packwood
Bradley Grassley Pressler
Brown teh Roth
Coats Hatfield Rudman
Cochran Kerrey Seymour
Craig Lugar Simpson
D'Amato Mack Smith
Dole McCain Symms
Domenici McConnell Wallop
Durenberger Murkowski Warner
Garn Nickles

NOT VOTING—4

Chafee Pryor
Harkin Wirth

So the motion to lay on the table the
amendment (No. 290) was agreed to.

Mr. COCHRAN. Mr. President, I am
an original cosponsor of this legisla-
tion, and I am hopeful the Senate will
approve it.

This bill will remove the restriction
on manufacturing by Regional Bell Op-
erating Cos. This manufacturing re-
striction has allowed much of the in-
dustry’'s intellectual property and man-
ufacturing capacity to be purchased by
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overseas competitors who
under no similar restriction.

Removal of this manufacturing re-
striction will provide an incentive to
the Regional Bell Cos. to increase their
spending on research and development.
This is essential if American firms are
to be competitive in today's rapidly
changing communications industries
and meet the challenges posed by unre-
stricted foreign competitors.

I urge the Senate to pass this bill.

Mr. ADAMS. Mr. President, as an
original cosponsor of S. 173, the Tele-
communication Equipment Research
and Manufacturing Competition Act of
1991, I strongly support this bill. I be-
lieve the Gramm amendment would to-
tally undermine the purpose of this
legislation.

The legislation before us addresses a
sector critical to U.S. competitiveness
in the global economy: Information
systems and telecommunications tech-
nology. All of us are concerned about
the threat our industries face from for-
eign government subsidies to their
telecommunications and other indus-
tries. Those practices give our foreign
competitors an unfair advantage in
third country markets and distort
competition in our own open, domestic
market.

We cannot afford to lose more than
we already have of one of the most
promising segments of our economy,
the manufacture of telecommuni-
cations equipment.

This legislation is critically impor-
tant to workers in the telecommuni-
cations equipment industry, where the
Commerce Department has projected a
slight decline in employment over the
next 5 years.

The provisions of S. 173 should help
stem this decline, and will hopefully
reverse it. But we will only see a great-
er loss of jobs if we go along with the
Gramm amendment.

Lifting the manufacturing restric-
tion will help our Nation compete in
several ways. First, the Bell Cos. would
have the incentive to increase their
spending on research and development.

Second, the bill would enable the
Bell Cos. to tap into a vast
underutilized reservoir of knowledge
about telecommunication networks
and the telecommunications market-
place.

Third, this legislation would allow
the Bell Cos. not only to collaborate
with other manufacturers, but to in-
vest in them as well.

Unfortunately, some small startup
companies have no choice but to turn
to foreign-based investors.

Consider what has occurred in the
last decade. We have seen our ideas and
inventions, such as VCR's, exploited by
manufacturers abroad. The pattern of
foreign companies applying technology
we have developed to manufacture new
products is expanding in the tele-
communications field. The bill before

operate
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us today will help stop this trend by al-
lowing American companies to do what
they do best—invent, market and
produce. Without this legislation, our
large and growing domestic market
will be exploited increasingly by for-
eign manufacturers.

S. 173 will assure that we maintain a
strong national economic base in the
information and telecommunications
manufacturing sector. It will promote
our technological know-how. It will
help our industry create the jobs and
products to keep the United States in
the forefront of this key advanced
technology sector.

I urge my colleagues to join in sup-
porting this bill.

Mr. THURMOND. Mr. President, I
rise today in support of S. 173, the
Telecommunications Equipment Re-
search and Manufacturing Competition
Act of 1991. As my distinguished col-
leagues are aware, this legislation re-
moves the manufacturing restriction
imposed on the Bell Operating Co. pur-
suant to the modified final judgment.
That consent agreement was entered
into in August 1982 by AT&T and the
Department of Justice, and accepted by
Judge Harold Greene of the Federal
District Court for the District of Co-
lumbia, in settlement of an antitrust
suit filed by the Department of Justice.
The remaining restrictions in the MFJ
are not affected by this legislation.

Mr. President, in my view, issues
concerning the telecommunications in-
dustry are among the most important
that the Senate will face in this Con-
gress. These issues affect not only the
telecommunications industry itself,
but innumerable other industries and
services that are dependent on the tele-
communications industry for their
growth and development. If this legis-
lation does nothing else, it will have
forced this distinguished body to focus
on how critically important this indus-
try is to our technological development
as a nation, and to our ever important
competitive position on the inter-
national stage.

Having said that, Mr. President, let
me make clear that I did not reach my
decision to support this legislation eas-
ily. There is little doubt that S. 173
raises difficult issues concerning tele-
communications policy and our anti-
trust laws. There is also little doubt
that this legislation raises legitimate
concerns about the legislature's rela-
tionship with the judiciary and wheth-
er litigants can, and should, change
their forum every time they are faced
with unwanted prohibitions.

Mr. President, in 1981, before the
breakup of AT&T, I supported propos-
als to lift some of the regulatory re-
strictions under which AT&T then op-
erated. At that time, I made clear that
my support was premised on the ac-
ceptance of certain amendments that
addressed legitimate anticompetitive
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concerns. My support of S. 173 is like-
wise premised on antitrust protections.

On balance, Mr. President, I believe
that we improve competition in the
telecommunications industry if we lift
the manufacturing restrictions on the
Bell Operating Co. and allow them to
compete with the other telecommuni-
cations manufacturers. While we must
not ignore the legitimate antitrust
concerns that are raised because of the
monopoly that exists in the local ex-
changes, I am persuaded that the safe-
guards that are contained in this legis-
lation should provide adequate protec-
tion to those companies that will com-
pete with the BOC's.

Mr. President, it is my view, that no
matter which way we proceed on S. 173,
there are no guarantees. There are no
assurances that S. 173 will work per-
fectly. However, I believe that the re-
sponsible regulatory bodies—the Fed-
eral Communications Commission and
the various State commissions, as well
as the Federal and State antitrust en-
forcement agencies—will insure that
the type of conduct that brought about
the MFJ in the first place, will not be
repeated. In fact, these agencies and
the Bell Operating Cos. themselves,
should be duly warned that if anti-
competitive conduct rears its head,
this Senator will be back before this
body with whatever legislation is need-
ed to correct the situation.

The alternative to this legislation,
Mr. President, would be retaining the
status quo. This also provides no assur-
ances. There is no conclusive proof
that if we defeat this legislation we
will retain the competitive edge in
telecommunications technology that is
so important to our industrial standing
worldwide. There is also no conclusive
proof that consumers will benefit from
lower rates and a wider variety of prod-
ucts.

In the end, Mr. President, it comes
down to a palancing of interests and
protections. In my view, such bal-
ancing tips the scales in favor of this
legislation, and, therefore, I will sup-
port and vote for passage of S. 173.

Mr. BRADLEY. Mr. President, I wish
to take this opportunity to correct
some erroneous information that may
have been communicated in the course
of remarks on 8. 173 today.

The suggestion made today that
AT&T may have sold some portion of
Bell Laboratories is completely false. I
have been assured by AT&T representa-
tives that no portion of AT&T Bell
Labs has been sold to any company, do-
mestic or foreign, and no such sale is
contemplated.

More than any other single institu-
tion, AT&T Bell Laboratories has
helped weave the technological fabric
of modern society.

It is the birthplace of the transistor,
laser, solar cell, light-emitting diode,
digital switching, communications sat-
ellite, electrical digital computer, cel-
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lular mobile radio, long-distance TV
transmission, artificial larynx, sound
motion pictures, and stereo recording
as well as many major contributions to
the telecommunications network. It
has more than 22,000 patents, averaging
one per day since the company’s found-
ing in 1925.

The mission of AT&T Bell Labora-
tories is to design and develop the in-
formation movement and management
products, systems, and services needed
by AT&T, to provide the technology
base for AT&T's future business, to
search for new scientific knowledge,
and to apply sound R&D techniques to
AT&T’s manufacturing facilities.

To accomplish this mission, Bell
Laboratories currently has some 29,000
employees in 8 States and 9 foreign
countries. About 4,000 hold doctoral de-
grees in 19 disciplines.

At the time the AT&T divestiture oc-
curred, AT&T pledged not to undercut
its long tradition of commitment to re-
search at Bell Labs. AT&T has more
than lived up to that commitment. Al-
though AT&T overall has had to cut
back on the number of people it em-
ploys and has undergone considerable
reorganization since divestiture, it has
increased rather than decreased its re-
searchers and funding at Bell Labs.

At divestiture, on January 1, 1984,
AT&T Bell Laboratories employed
19,300 people and had an annual budget
of $1.9 billion. On December 31, 1990,
Bell Labs employed 22,200 people di-
rectly, and its budget for last year was
$2.9 billion. In addition, another 8,000
people at AT&T were engaged in close-
ly related research work.

Early in 1991, Bell Labs researchers
set two world records for the shortest
and fastest laser light pulses. The laser
generates 350 billion pulses a second,
each one shorter than one trillionth of
a second. The fastest commercial sys-
tem today generates 2% billion pulses a
second.

Other Bell Labs scientists have dem-
onstrated the world’s first digital opti-
cal processor, an experimental machine
that carries out information processing
with light rather than electricity. The
processor is a major advance toward an
optical computer that could eventually
be one thousand times faster than to-
day's best machines.

Mr. President, I am proud to say that
AT&T Bell Laboratories remains a pre-
mier research institution in New Jer-
sey, in the United States, and in the
world.

Mr. CRAIG. Mr. President, I rise to
support 8. 173, the Telecommuni-
cations Equipment Research and Man-
ufacturing Act of 1991, which will effec-
tively lift the manufacturing restric-
tions imposed on the seven Regional
Bell Operating Cos. created by the
AT&T divestiture.

The manufacturing restriction has
kept the Bell Cos. from playing a role
in the development of technology and
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the production of telecommunications
equipment. In an era when technology
is rapidly evolving, this kind of restric-
tion simply cuts our competitive edge
with foreign producers. Maintaining
the manufacturing restriction will only
push our communications products in-
dustry farther behind the rest of the
world.

Communications technology has
great potential for improving the fu-
ture of rural States, affecting rural life
in a variety of ways, from education to
health care delivery. Rural America
deserves to enjoy the benefits of these
developments.

S. 173 will open up more of these op-
portunities by allowing some of the ex-
perts in the field more flexibility to re-
search, develop, and manufacture these
high-technology products. S. 173 will
establish a telecommunications policy
that will generate new jobs for Amer-
ican workers and new telecommuni-
cations products and services for Amer-
ican consumers.

Opponents of this legislation have ar-
gued that the bill would allow the Bell
Cos. to revert to predivestiture monop-
olistic practices. It has been asserted
that this legislation will allow the Bell
Cos. to abuse their telephone fran-
chises, harming competitors and tele-
phone ratepayers by using telephone
service revenues to subsidize research
and development. Mr. President, S. 172
contains safeguards to prevent this
sort of abuse.

The legislation prevents the Bells
from manufacturing in affiliation with
other Bell Cos. This ensures that the
seven Bells are in competition with
each other. The bill also requires man-
ufacturing operations to remain sepa-
rate from the telephone operations to
prevent cross subsidization. Minimum
requirements constituting separation
are outlined in the legislation.

S. 173 also requires that 10 percent of
the manufacturing affiliate must be
made available on the open market to
outside investors. It requires the man-
ufacturing affiliate to sell its equip-
ment to other telephone companies at
the same price, without discrimination
on terms and conditions.

Mr. President, I have read the Com-
merce, Science, and Transportation
Committee’s report on S. 173 very care-
fully. The safeguards contained in the
legislation are clearly outlined in the
report.

Mr. President, I can understand the
initial concerns and fears some may
have with the changes this legislation
would make by lifting the manufactur-
ing restrictions imposed on the seven
Bell Cos. However, if one looks at the
changes that have occurred in the in-
dustry, the competitive base that now
exists, and the clearly defined safe-
guards in the legislation, I am sure
that these fears would be dispelled. As
a cosponsor of S. 173, I hope that my
fellow colleagues will read the legisla-
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tion and committee report carefully,
and support this timely, important leg-
islation.

Mr. PACKWOOD. Mr. President, I
rise today to support the goals of 8.
173—to promote U.S. competitiveness
in global telecommunications markets
and to preserve U.S. leadership in de-
veloping innovative telecommuni-
cations technologies. These are laud-
able goals, and ones the U.S. Senate
should seek to achieve. S. 173 moves us
in the right direction.

Mr. President, I come to this debate
with a lot of history on this issue. I
was chairman of the Commerce
Commitee when the Senate passed S.
898—a bill which, at the time, was the
most comprehensive proposal for
change in the communications laws in
almost 50 years. Many of the partici-
pants in this debate today were active
in that discussion.

Ten years have passed, and the tele-
communications industry looks sub-
stantially different. We considered S.
898 before the divestiture of AT&T. The
Bell Operating Cos. did not exist as
separate entities. In spite of these
changes, many of the issues have not
changed.

The basic question is: Should we
allow seven of the biggest, most knowl-
edgeable telecommunications compa-
nies in the country to manufacture
equipment? I believe the answer to
that question is yes.

Clearly, we must ensure the Bell Op-
erating Cos. do not use their monopoly
power to gain some advantage in the
competitive manufacturing arena. We
also must ensure the small, rural tele-
phone companies are treated fairly. Fi-
nally, and most importantly, we must
ensure the consumer, the local rate-
payer, does not pay for the entry of the
BOC’s into manufacturing.

S. 173 contains safeguards to help
protect against these abuses. There
may be other safeguards that could be
added that would not so hamstring the
BOC’s as to make the bill meaningless.
We should consider such safeguards as
this bill moves forward through the
House and through conference.

Mr. President, although I support the
thrust of S. 173, I must raise strong ob-
jections to the so-called domestic con-
tent provisions. This provision requires
that all manufacturing for sale in the
United States be performed domesti-
cally, and arbitrarily limits the use of
non-U.S. components to a certain per-
cent of the sales revenue from the man-
ufactured equipment.

This represents exactly the wrong
policy at the wrong time. At a time
when U.S. telecommunications exports
have been increasing, this provision
would invite our foreign trading part-
ners to take retaliatory action and
close their doors to U.S.-manufactured
goods. At a time when we are trying to
negotiate market-opening commit-
ments in the Uruguay round, this pro-
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vision, if enacted, would seriously un-
dermine those negotiations.

The provision would not create jobs
in the United States. In the long run, it
would have the opposite effect, because
U.S. companies would be less competi-
tive if they are forced to use compo-
nents they would not otherwise use.
The consumer would suffer as well, in
the form of higher prices.

Finally, the domestic content provi-
sion would violate existing U.S. inter-
national obligations under the GATT
and under virtually every other U.S.
trade agreement.

Mr. President, in spite of my opposi-
tion to the domestic content provision,
I plan to support S. 173. It is my hope,
however, that as the bill moves
through the House and through con-
ference, it will be amended to take care
of my concerns about this provision.

Mr. LAUTENBERG. Mr. President, I
rise in opposition to S. 173.

Mr. President, let me begin by saying
that I support the general goal of this
legislation—to preserve America’s tele-
communications leadership and to pro-
mote American jobs. I applaud the dis-
tinguished chairman of the Commerce
Committee, Senator HOLLINGS, for his
commitment to increasing American
competitiveness.

The issues before us have often been
portrayed as a fight between two large
corporate interests—the Regional Bell
Operating Cos. on one side, and AT&T
on the other. Mr. President, what is at
stake is much more than that. The
issue is how to assure that America has
the best telecommunications system in
the world. The issue is how to assure
that America keeps its lead in the de-
sign, development, and manufacturing
of telecommunications equipment and
the design, development, and provision
of telecommunications services. That
leadership means jobs for Americans.
That leadership means benefits for our
economy as a whole.

The future of our telecommuni-
cations industry affects not only the
companies in the industry itself, it af-
fects the future of every American
company that relies upon our tele-
communications system. In the infor-
mation age, our telecommunications
system is as much a part of our infra-
structure as our roads, rails, airways,
and waterways. Our economic produc-
tivity and our competitiveness, de-
pends in significant part on our ability
to process, to convey, and to share in-
formation efficiently.

The telecommunications industry is
an especially important one in my
State. The Nation's leading tele-
communications research and develop-
ment facilities, Bell Labs and Bellcore,
are located in my State. So are tens of
thousands of other employees of AT&T,
New Jersey Bell, and other tele-
communications manufacturers and
service companies.
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I agree that we need to promote com-
petition in telecommunications. Com-
petition brings innovation, and innova-
tion brings efficiencies. Innovation
means better products, more sales, and
more jobs.

On its face, this bill seems to pro-
mote competition, by increasing the
number of competitors.

However, Mr. President, more com-
petitors does not necessarily mean
more competition. Particularly when
some of those competitors are monopo-
lies. And that’s the nub of the problem.

Almost by definition, monopolies are
immune from many of the constraints
of a free market. So when they take
this immunity and move into a com-
petitive market, real concerns are
raised. Concerns about fairness to the
monopolies’ consumers. Concerns
about fairness to the monopolies’ com-
petitors, and concerns about maintain-
ing competition in the industry.

These concerns are based largely on
the threats of anticompetitive self-
dealing, and cross-subsidization.

Of course, the bill does contain provi-
sions that are designed to prevent
these abuses. But I am not convinced
that these assurances are adequate.

Take, for example, the bill's provi-
sions on self-dealing. The legislation
says that a Bell Telephone Co. is sup-
posed to provide unaffiliated manufac-
turers with comparable opportunities
to sell it equipment, and may only pur-
chase at the open market price.

The language is simple and straight-
forward, Mr. President. But applying it
to the real world of business will be ex-
tremely difficult.

First, there may be no benchmark—
no standard of comparison—by which
to determine an open market price. For
example, if a manufacturing affiliate
sells all of its equipment to its parent,
there could be no open market. And
without an open market, with a range
of similar prices, there can be no open
market price.

Compounding matters, manufactur-
ing affiliates will often develop equip-
ment that is customized to fit the
unique needs of its parent. So not only
will there be no outside sales by which
to determine similar prices, there may
be no products at all on the market
that are similar.

Under these circumstances, it could
be virtually impossible for the FCC to
determine whether the price paid to an
affiliate represents the open market
price, or whether the transaction
amounts to improper self-dealing.

Mr. President, just for the sake of ar-
gument, let us say that the FCC can
find similar products with similar
prices, and so can ascertain an open
market price. It's still going to be ex-
tremely difficult for the Commission to
adequately police self-dealing abuses.

For one thing, it could take an army
of FCC personnel to identify violations
and adjudicate complaints. Yet GAO
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indicated that the FCC has the re-
sources to fully audit each major tele-
phone company only once every 16
years.

Mr. President, every year, the
RBOC's enter into thousands of equip-
ment transactions. Even if a small por-
tion of these were taken to the FCC,
the Commission would lack the re-
sources to deal with them. And, given
the tight budgetary constraints we now
face, I just don’t think it's realistic to
expect that they'll have substantially
greater resources any time soon.

Also, even if it were possible to iden-
tify abuses, and even if the Commission
is provided with a huge increase in per-
sonnel, it’s still not clear that the bill
provides an adequate remedy to the
self-dealing problem. Under the bill,
the FCC would act on self-dealing
claims only after the fact—that is,
after an RBOC has failed to buy a prod-
uct from a competitor. By the time the
competitor brings a claim to the FCC,
and a decision is rendered, the com-
petitor and other manufacturers may
be out of business.

Mr. President, the point is not lack
of faith in the people who run the
RBOC's. To the contrary. Speaking at
least of the people I know in New Jer-
sey, these are some of the most honor-
able corporate citizens I know. The
problem is with the inadequacy of FCC
and State regulation in such a com-
plex, difficult area.

Mr. President, AT&T was broken up
not because it was a dishonest com-
pany. It was broken up because the
structure of the market—namely,
AT&T's dominance as a monopoly—
created incentives for anticompetitive
activity resulting in unfairness to tele-
phone users and to other competitors.
And it was widely believed that, with-
out changing the very structure of the
company, regulation could not do the
job.

I realize that times have changed,
and now instead of one giant company
we have seven. But so long as the
RBOC’s can take advantage of their
continuing monopoly over local tele-
phone service, many of the same con-
cerns that led to divestiture still apply.

After all, if the RBOC’s all bought
from themselves, they could choke off
competition for 70 percent of the do-
mestic market for high-technology
telecommunications equipment. If that
happened, R&D at other equipment
manufacturers, such as that conducted
at Bell Labs in New Jersey, would
probably be cut substantially. In fact,
if the bill is enacted in its present
form, just the risk of a closed market
could lead to a significant reduction in
R&D among the RBOC's competitors.

The end result could be fewer U.S.
jobs, lower quality products for Amer-
ican consumers, and American busi-
nesses, and reduced U.S. competitive-
ness.
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Mr, President, it is clear to me that
I am in a minority. This bill is going to
pass the Senate.

But, it is my hope that it will be im-
proved in the House. It is my hope that
if the RBOC's are given legal authority
to enter manufacturing, they will do so
in a way that preserves open and com-
petitive markets. It is my hope that
their operating companies will choose
equipment on the basis of what can
best serve the needs of their customers.

But, Mr. President, without adequate
assurances built into the statute, I feel
compelled to vote against the bill.

Mr. DURENBERGER. Mr. President,
the proposal which my colleagues and I
are considering today, the Tele-
communications Equipment Research
and Manufacturing Competition Act of
1991, will inaugurate a new era for the
telecommunications industry in the
United Statest Because this industry
and the services it provides are such an
integral part of business operations
and in the lives of consumers, the bene-
fits of this bill will ripple throughout
all aspects of American life. In my
judgment, S. 173 will expand the serv-
ices enjoyed by consumers and ensure
the leading position for the American
telecommunications industry.

Fundamentally, S. 173 is an issue of
competitiveness. It is mnot about
undoing the divestiture of AT&T and
the antitrust provisions of the modified
final judgment. In the course of the
court-ordered divestiture, the potential
of seven world-class manufacturers has
been thoroughly squelched. This should
not have been the case. S. 173 will help
to realize the stifled potential of the
Bell Operating Cos., while preserving
the protections established in the
modified final judgment.

As important as divestiture and the
MFJ is to fairness and competition in
the marketplace, we cannot permit the
fear of unfair competition to paralyze
progress in the U.S8. telecommuni-
cations industry. While the court’s role
in the divestiture of AT&T must not be
lightly dismissed, we must remember
that it was charged to prevent unfair
competition, not protection from com-
petition, within this critical industry.

The passage of S. 173 stands to offer
a multitude of blessings and benefits
for American consumers, for American
businesses, and for our national com-
petitiveness in the world marketplace.
Permitting the Bell Operating Cos. to
conduct research and development, as
well as to manufacture telecommuni-
cations equipment, will permit the de-
velopment of new and innovative serv-
ices and provide a new source of leader-
ship and innovation in the world mar-
ketplace.

Of course, unleashing such power is
not without risks. Important segments
of American society who have a stake
in the telecommunications industry—
consumers, smaller telephone compa-
nies and manufacturers—have legiti-
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mate concerns which deserve to be ad-
dressed. Adequate safeguards and regu-
latory authority must be included with
this proposal to ensure that consumers
do not suffer from increased costs and
that smaller manufacturers do not suf-
fer from unfair competition.

The superior resources of the Bell Op-
erating Cos. must be kept in proper
check so that S. 173 creates seven more
competitors, not just seven mega-man-
ufacturers. Existing producers must
not be shut out of the marketplace
through widespread self-dealing. They
must have the opportunity to work in
concert with the operating companies
and the new manufacturers of equip-
ment to develop an enhanced and na-

tionally integrated telecommuni-
cations system.
Providers of services, including

smaller telephone companies and co-
operatives, ought to be protected from
the risks of uncompetitive pricing and
inaccessible, but nonproprietary, de-
sign specifications between the Bell
Operation Cos. and their new manufac-
turing entities.

In my judgment, these concerns have
been effectively addressed. Thanks to
the efforts of Senators HOLLINGS, DAN-
FORTH, AND PRESSLER, I believe the
amendment adopted yesterday strikes
the balance necessary to safeguard
against unfair competition for small
telephone companies and small manu-
facturers. The Pressler amendment en-
sures that small manufacturers and
telephone companies will be able to
play a part in the building of this Na-
tion’s new telecommunications system.
Under this amendment, design speci-
fications must be shared among pro-
ducers and carriers. Self-dealing pro-
tections will guarantee that non-Bell
manufacturers will continue to have
access to markets. New and enhanced
FCC and State regulations will protect
against unfair financial relationships
between the Bell Operating Cos. and
their new manufacturing entities.

I am pleased to support S. 173 and the
efforts of my colleagues to ensure that
America is the leader of the tele-
communications industry from the
very beginning of the 21st century.

Mr. LEVIN. Mr. President, the legis-
lation we are considering today is
about the future. The future of tech-
nology and telecommunications is ex-
citing and great things appear on the
horizon that will benefit society if suf-
ficient investments are made in inno-
vation and human resources. By lifting
the manufacturing restrictions placed
on the Regional Bell Operating Cos.
[RBOC's] we seek to bring that future a
little closer to the present and to do it
in a way that benefits both American
workers and consumers.

This bill is a particularly difficult
one because we are projecting
likelihoods, not certainties. 8. 173 will
require the RBOC's separate affiliates,
if they choose to form them, to manu-



June 5, 1991

facture in the United States. There is
also a provision in this bill that re-
quires the RBOC's manufacturing af-
filiates to purchase component parts in
the United States. There is an excep-
tion to that latter rule stating that the
affiliate may purchase parts from out-
side the United States if it has, after
making a good faith effort, been unable
to obtain equivalent component parts
domestically. It is then and only then
that the affiliate may purchase up to a
certain percentage of foreign parts.
This should have a positive impact on
the total market share controlled by
U.S. firms. This means there should be
gain of new jobs, new jobs creating
products that should improve our bal-
ance of trade and stimulate the domes-
tic economy. It is this potential for
new American jobs that is the clearest
reason for passing this legislation. We
have seen our manufacturing sector
erode in recent years as a result of for-
eign competition often unfair in a
number of respects. This legislation
will foster the creation of jobs in an
area with enormous potential for the
future. While it is argued, on the other
hand, that dislocation and job losses
may occur due to increased competi-
tion and the entrance of large manu-
facturers into a field of generally
smaller firms, on balance, I believe it
likely that more American jobs will be
created in the telecommunication area
by this bill than without it.

In addition to the likely benefit in
terms of American jobs, with the entry
of new, capable manufacturers into the
market there is the prospect that con-
sumers of telecommunications prod-
ucts and services could see prices that
are reflective of increased competition.
If each of the seven RBOC’s enter man-
ufacturing there will be the potential
for an infusion of expertise and innova-
tion into the marketplace. This legisla-
tion authorizes the Federal Commu-
nications Commission [FCC] to pro-
mulgate regulations to prevent the free
market from being distorted by anti-
competitive behavior by the RBOC’s.
If, however, the FCC does not effec-
tively enforce the regulations which S.
173 requires them to promulgate to pre-
vent self-dealing, collusion, and dis-
criminatory pricing, or if competition
does not evolve, there exists the possi-
bility that consumers will not see the
benefits of increased competition. But,
the safeguards in 8. 173 should act as a
deterrent to any RBOC that might con-
sider engaging in any of these activi-
ties.

This legislation offers the real possi-
bility for the stiulation of the creative
process in a competitive market by al-
lowing the RBOC's to be involved in
the design and development phase of
manufacturing. The current language
of the modified final judgment and the
court’s interpretation of it creates ob-
stacles to effective research and devel-
opment of new telecommunications
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products and software. Innovation can-
not take place efficiently under these
conditions and this results in lost op-
portunities for jobs and new products.
Here are two examples of how S. 173
would improve the chances that our
Nation will enter the 21st century with
a telecommunications system worthy
of one of the most technologically ad-
vanced societies in the world, and do it
with a positive balance of trade.

Under the current manufacturing
ban, manufacturers who would like to
produce a product for a telephone net-
work cannot work closely with the
RBOC’s on the testing of the product
within the network in a completely
free and open manner. The relationship
must proceed in a trail-and-error fash-
ion. The Commerce Committee’s report
details the inefficient development
process in the following way:

If a manufacturer tests a piece of equip-
ment on the BOC network, BOC engineers
can tell the manufacturer that the product
does not work, but they cannot tell the man-
ufacturer why the product does not work or
how to fix it. The manufacturer must return
to its own shop and try again, with no idea
what the problem is. Such a manufacturer
must continue in the “trial-and-error™ fash-
ion until the manufacturer discovers the
problem or abandons the effort completely.

Without a free exchange of scientific
and logistical data between parties
seeking to develop new products, cre-
ativity is stifled.

A second example of how creativity
is stifled by the manufacturing ban is
the prohibition on innovation from
within the RBOC. Currently, if a re-
searcher or employee of one of the
RBOC's has an idea to create a product,
which may or may not be commer-
cially attractive to manufacturers,
there is no simple and cost-effective
method to formulate the specifics so as
to bring it to market. For instance, as-
sume one of the RBOC's has an em-
ployee who has a proposal for a digital
central process unit [CPU] that would
reconfigure transmitted frequencies or
voices to suit the hearing pattern of
the recipient, making it possible to
compensate for a specific type of hear-
ing loss or impairment. Such a product
or service would allow certain individ-
uals to have greater access to the com-
munications network. The profitability
of the product is certainly of interest
to the RBOC in question, though its in-
terest may primarily be in stimulating
network usage and not necessarily fo-
cused on that product's profit margin.
But, the RBOC’s provision of suffi-
ciently detailed technical specifica-
tions to an outside manufacturer in
order to make this product would most
likely be a violation of the modified
final judgment. Under the bill we are
considering, the RBOC will be allowed
to develop this technology and manu-
facture this product through its own
affiliate, or another contractor. The
net result could be making available to
consumers a product that might not
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otherwise be generated as a result of
current production arrangements.

Allowing greater interaction between
the RBOC’s and manufacturers, wheth-
er it be the RBOC’s own affiliates or
not, is not without possible antitrust
implications. This issue was an inte-
gral part of the original decision to
separate AT&T from it's wholly owned
manufacturing subsidiary, Western
Electric. The fear that the RBOC’s will
engage in preferential dealing with
their individual affiliates to the exclu-
sion of other manufacturers has been
aired by several parties. But the bill's
safeguards should provide adequate
protections against such an event.

Predicting the future accurately is
not always easy. But sometimes we
need to test the edges of the envelope if
we are going to create the future that
we want. Removing some restrictions
on the RBOC's should help keep the
United States at the forefront of the
technological changes that have cre-
ated the new information age. This
should create more American jobs, bet-
ter and lower cost products, and im-
proved quality of life. Should these
predictions mot come true and the
RBOC's do not live up to the intentions
they have stated or to the safeguards
presented in the bill, Congress will be
in a position to reenter the issue and
act on the then existing conditions in
the public interest.

Mr. LEAHY. Mr. President, techno-
logical advancements in our ability to
transmit information have been
breathtaking in recent years and it is
probably safe to say that this is only
the beginning. Nor is it only tech-
nology that is changing—the structure
of the industry itself has undergone a
profound transformation since the
breakup of AT&T in 1984, That breakup
resulted in the development of a vi-
brantly competitive manufacturing
market with thousands of new compa-
nies getting into the business. It led as
well to healthy competition in long
distance and to a burgeoning and com-
petitive market in information serv-
ices.

The bill before us today, by lifting
the manufacturing restriction and al-
lowing the baby Bells, through sepa-
rate affiliates, to enter manufacturing,
will increase that competition.

I have always supported measures to
increase our international competitive-
ness and enhance our technological
base. At the same time, I think the
dangers of cross-subsidies and self-deal-
ing are very real. The baby Bells will
inevitably have an incentive to buy
from their own manufacturing subsidi-
aries to the exclusion of independent
competitors. They will also have an in-
centive to maximize the costs allo-
cated to themselves—since those costs
can be passed on to the ratepayers—
while minimizing the costs allocated to
their manufacturing subsidiaries. The
result of such behavior would be to in-
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jure consumers and independent com-
petitors alike.

I do believe, however, that these dan-
gers have been diminished by the safe-
guards built into the bill and those
added by the amendments we have
adopted in the last 2 days. These safe-
guards will, among other things, pro-
tect rural phone companies, require
States to audit the manufacturing af-
filiates of the regional Bells and guar-
antee access to their books.

I will be frank in saying that I looked
forward to supporting Senator INOUYE's
amendment, which he withdrew. That
amendment would have put reasonable
limits on the degree to which the re-
gional Bells can purchase from their
own subsidiaries. But I am pleased by
Senator HOLLINGS' assurance that he
will consider Senator INOUYE’s ideas on
limiting self-dealing when it comes
time to conference this bill with the
House.

Let me add one other point. Since S.
173 was introduced, many businesses
and consumer groups have visited me
to express their concern that it would
be only the first in a series of bills to
overturn all of the line-of-business re-
strictions placed on the regional Bells
by the modified final judgment.

I want to make it very clear that as
far as I amn concerned, this bill is not
the camel’s nose under the tent when it
comes to long-distance or information
services.

I am particularly concerned about
the implications of lifting the restric-
tion on information services. Of course,
there will be ample time to consider
that issue if it ever comes before us.
But nothing in my support of this man-
ufacturing bill today should be con-
strued as indicating support for the
lifting of any other restriction.

Mr. President, in closing, let me say
that, assuming this legislation is en-
acted into law, I will be watching the
development - of telecommunications
manufacturing with great interest. The
regional Bells have made broad rep-
resentations in supporting this bill.
They have assured us that letting them
into manufacturing will increase
American competitiveness and benefit
American consumers. They have prom-
ised that they will not engage in cross-
subsidization or unfair self-dealing. It
is up to the FCC and the Congress to
hold them to their word.

Mr. DODD. Mr. President, regret-
fully, I rise today in opposition to pas-
sage of S. 173, the Telecommunications
Equipment Research and Manufactur-
ing Competition Act of 1991.

The goals of this measure are admi-
rable and ones that I fully support. Our
competitiveness overseas is an issue
vital to the health of our economy—
and especially in the field of tele-
communications which is one of the
keys to future growth in this the infor-
mation age. In this regard, figures
showing a trade deficit in tele-
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communications equipment are cer-
tainly alarming, when our dominance
in the industry was unchallenged just a
decade ago. We must look closely at
current policy which prevents nearly 50
percent of our telecommunications in-
dustry from participating in product
development and manufacturing and I
compliment the chairman and the
Commerce Committee for their
thoughtful work in this area.

Earlier today, Senator INOUYE and I
offered an amendment that I believe
would have added some important safe-
guards to this bill and, although our
amendment was not adopted, I am
hopeful that the specific issues ad-
dressed in our amendment will be con-
sidered as this bill proceeds. As this
bill is however, I am concerned that
the safeguards it includes do not go far
enough to lessen the opportunities and
incentives for the Bell Co. to engage in
anticompetitive behavior in these man-
ufacturing enterprises at the expense
of ratepayers, other consumers and
manufacturers.

The record of anticompetitive behav-
ior in this industry is difficult to ig-
nore when considering this issue. The
original divestiture of AT&T was
brought on by some of the worst anti-
trust abuses in our history. More re-
cently, the U.S. West and NYNEX scan-
dals were on front pages around the
country. It is unclear that this bill will
do enough to discourage such behavior
in the future.

I am pleased that the Simon and
Metzenbaum amendments were adopt-
ed earlier. I believe that, in improving
the regulatory safeguards in this bill,
these changes go a long way to ensure
that local ratepayers and other con-
sumers will be shielded from the costs
of any anticompetitive behavior.

However, the potential for self-deal-
ing abuses remains. While the Regional
Bell Co. maintain monopoly control
over local telephone service, opportuni-
ties and incentives exist for them to
frustrate and impede competition.

Our telecommunications manufac-
turing industry has grown during the
last 10 years and has brought to us a
plethora. of new products—everything
from network switches to consumer
services such as call waiting and caller
ID. This is not a weak industry—its ex-
ports are increasing and are daily gain-
ing on the trade deficit. As I said ear-
lier in this debate, this vibrant indus-
try is not concerned about new com-
petition; it is concerned about the po-
tential for the establishment of an un-
fair playing field with the enactment
of this measure.

In this regard, I am pleased that the
potential for self-dealing will be looked
at closely in conference and am hopeful
that measures such as those suggested
by Senator INOUYE and I will be in-
cluded in the conference report. I am
hopeful that, at that time, 1 will be
able to support a measure that ensures
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a fair market and establishes a system
that produces the best products at the
least cost. In a competitive market,
ratepayers, other consumers, the man-
ufacturing industry, our international
competitiveness and the Bells them-
selves will all benefit. However, until a
competitive market can be guaranteed,
the risks to consumers, to manufactur-
ers and to the industry are too great.

Mr. President, I urge the rejection of
this bill.

Mr. HARKIN. Mr. President, I rise to
express concern about S. 173.

The telecommunications and infor-
mation industries are enormously im-
portant to our Nation's economy be-
cause they play an increasingly impor-
tant role in the lives of our citizens,
both at work and in the home. The en-
actment of 8. 173 would undoubtedly
influence the evolution of these indus-
tries for many years to come. The bill
thus warrants careful scrutiny.

It is important to remember that the
modified final judgment is the product
of two major government suits involv-
ing decades of alleged antitrust viola-
tions by the former components of the
Bell System. The manufacturing re-
striction was imposed on the Bell Cos.
because they maintained the local tele-
phone monopolies when AT&T broke
up in 1984. Divestiture was costly and
disruptive, but many think it was
worth the benefits that resulted from
increased competition in equipment
manufacturing and in long distance
telephone services. In those two areas,
prices are down, guality is up and
consumer choices have expanded.

The question which must be ad-
dressed is whether removing the manu-
facturing restriction will increase com-
petition, or reduce it. According to Bell
Communications Research, the joint
research arm of the 7 regional compa-
nies, there are now 9,000 suppliers of
products to the Bell System, a remark-
able increase over the 2,000 which ex-
isted in 1984. But would 8. 173 simply
add seven major new players to the
market or allow for the displacement
of already existing compeition? If the
latter is true, then I can’t help but be
concerned.

If the Bell Cos. are allowed to manu-
facture the big ticket telecommuni-
cations equipment necessary to operate
their networks, they would almost cer-
tainly buy from their own manufactur-
ing affiliates thus excluding other sup-
pliers in the marketplace. By having
ownership interests in their suppliers,
the Bell Cos. would have the oppor-
tunity and the incentive to charge
themselves higher prices for the equip-
ment, passing on the extra charges on
to their captive ratepayers. In the end,
it is these ratepayers who are forced to
fund the local telephone monopoly
becuase they only have one telephone
service form which to choose. A system
such as this would inevitably lead to
higher rates for consumers.
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I'm also concerned about institu-
tional questions embodied in this bill.
Congress often changes rules of deci-
sion by amending the law on which a
court decision is based; but amending
judicial consent decrees, especially
where, as here, we are not touching the
statute on which the decree is based, is
highly unusual. I am worried that Con-
gress may be setting a bad precedent
by amending judicial consent decrees
under these conditions. Most of us have
only a passing familiarity with the evi-
dence in U.S. versus AT&T, and I doubt
that any of us had read the court rul-
ings that we would be overturning with
this statute. Should the disposition of
antitrust litigation, based on our Na-
tion’s most venerable trade regulation
statute, the Sherman Act, and abun-
dant specific evidence of anticompeti-
tive conduct, really be second-guessed
in a forum that has not carefully re-
viewed the record?

Mr. President, communications
equipment shipments grew at a rapid
pace during the 1980’s and today the
telecommunications manufacturing in-
dustry in America is healthy, vibrant,
and still growing. Many industry ex-
perts attribute the success of tele-
communications in America to the in-
dustry structure that was put in place
by the 1982 antitrust decree. Mr. Presi-
dent, I think is is very unwise to turn
back the clock now by passing bad leg-
islation when we have a strong and
growing industry.

Mr. RIEGLE. Mr. President, I rise
today as a cosponsor of 8. 173, the Tele-
communications Equipment Research
and Manufacturing Competition Act of
1991.

Our great challenge as a nation is to
rebuild our industrial base so all citi-
zens can obtain quality jobs. In order
to do this we must save more, invest
more, become better educated and
more productive, and increase our
technological base. Lifting the manu-
facturing restrictions on the Bell Cos.
has the potential to both improve our
technological base to meet the needs of
the next century and improve our in-
dustrial base by investing in and creat-
ing more manufacturing jobs at home.

In the 7 years since the modified final
judgment placed manufacturing re-
strictions on Bell Cos., our trade posi-
tion in the field of telecommunications
has declined rapidly. Shortly before the
MFJ, we had a surplus in telecommuni-
cations trade. Last year—a year in
which there was some improvement—
we had a telecommunications trade
deficit of about $800 million. Since 1984,
our cumulative telecommunications
trade deficit has exceeded $15 billion.

Our own trade position may be worse
than an initial look would lead us to
believe. A significant quantity of the
components in American manufactured
telecommunications goods were pro-
duced abroad. In addition, much of the
export value attributed to the United
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States comes from foreign owned com-
panies that have plants in the United
States. And the trend toward foreign
ownership of telecommunications com-
panies in the United States has accel-
erated: dozens of U.S. manufacturers
have been bought by foreign manufac-
turers since the manufacturing restric-
tions were put in place. While we
should not complain that foreign-
owned companies are manufacturing
and investing in the United States, we
would be in a much better position if
more U.S. manufacturers were owned
by U.S. entities.

While our trade deficit continues to
grow, our foreign competitors have
ratcheted up their ability to compete
in telecommunications. Japanese firms
have dramatically increased their
spending in research and development
over the past decade. And this new
push comes as if the Japanese tele-
communications industry were not al-
ready doing well. Far from it: Japan
had a $22 billion surplus with the Unit-
ed States in telecommunications, com-
puters, and electronics last year.

The trade figures I have cited are not
some abstract figure on a ledger
sheet—they represent lost jobs and lost
opportunities for American workers.
Since 1984, 60,000 telecommunications
manufacturing jobs have been sent
abroad. In my State, Michigan Bell has
lost half of its workforce and the Com-
munications Workers of America has
seen its membership dwindle over this
period.

The jobs that are being lost are high-
gquality jobs that enable workers to
own homes and send their children to
college. Too often for the workers who
lose their jobs and for workers who
never had the opportunity to get these
good jobs, the alternatives are far less
attractive—mostly in lower paying
areas in which their skills will be
underutilized. Many of the problems we
have as a society—crime, drug abuse,
racism—are made worse when the num-
ber of good jobs shrinks. And we will
continue to see these American jobs
move to Mexico, or China or Japan, or
some other country unless we do some-
thing to turn this around.

The manufacturing restriction on the
Bell Cos. currently in place prevents us
from putting our best team on the
field; and in our extremely competitive
world, that means that we will lose
games that we should win. We simply
cannot continue to afford to leave
major players out of our lineup.

The Bell Cos. have a great deal of ex-
pertise in telecommunications. The
seven Regional Bell Operating Cos. em-
ploy 2 percent of all American workers
and have annual revenues of $77 billion.
It’s time we allowed them to get back
into the business of producing tele-
communications equipment.

At the same time that the manufac-
turing restrictions are lifted, there
must be safeguards to ensure that con-
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sumers will not be hurt and that com-
petitive U.S. manufacturers retain fair
access to markets. The bill contains a
series of provisions designed to prevent
abuses such as cross-subsidization and
self-dealing. The FCC has the duty to
enforce these provisions and they must
be rought in doing so.

Lifting the manufacturing restric-
tions should mean not that market
share is simply moved from one U.S.
company to another—it must mean
that jobs are created here and that
they remain here. Tough domestic con-
tent provisions are vital to ensuring
that the United States regain its lead-
ership in telecommunications. The bill
requires that the Bell Co. conduct all
of their manufacturing in the United
States.

Yet despite the fact that the domes-
tic content provisions are supported by
both the Bell Co. and the Communica-
tions Workers of America, members of
the President’'s Cabinet have indicated
that they will recommend a veto of
this bill if it contains any domestic
content provision.

It is unfortunate that the adminis-
tration is taking this view—but it is
not surprising. For 11 years, we have
seen administrations sit and watch
while American jobs have moved over-
seas and left American workers worse
off. The legislation we have on the
floor today is designed to improve U.S.
competitiveness with domestic content
provisions that ensure that jobs stay in
the United States. It is my hope that
should this bill reach the President
with a domestic content provision in
it, he will ignore the advice of mem-
bers of his cabinet and sign a bill that
creates and keeps jobs at home.

I urge my colleagues to support this
bill and I thank the distinguished
chairman of the Commerce Committee
for the leadership he has shown in this
matter.

Mr. BIDEN. Mr. President, I rise for a
brief statement on S. 173, the Tele-
communications Equipment Research
and Manufacturing Act of 1991. The leg-
islation, introduced by my very good
friend and the chairman of the Com-
merce Committee, Senator HOLLINGS,
would allow the Bell Operating Cos.
[BOC’s] to manufacture telecommuni-
cations equipment, one of three lines of
business from which they are currently
precluded by the modified final judg-
ment of the AT&T consent decree.

This legislation has many benefits,
and Senator HOLLINGS has worked long
and hard in producing a fine product.
His efforts to make U.S. companies
more competitive internationally and
at the same time protect American
workers are to be commended.

In the end, my vote on S. 173 is a very
close call. But I must do what I believe
is in the consumers' best interest—and
that is to vote against the legislation.

My principal concern relates to the
issue of cross-subsidization.
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My concern is that a BOC will create
a manufacturing subsidiary, which
would then customize its product as to
meet the special needs of the BOC. The
BOC would then provide ‘‘comparable"
opportunities to other manufacturers
to sell to it as S. 173 requires, but the
BOC would buy most of its equipment
from its own subsidiary anyway—argu-
ing that it is customized to suit its
needs. The BOC would then pay in-
flated prices for the equipment, with
those inflated equipment costs passed
on to telephone customers in the form
of higher rates. In this way, consumers
of local telephone service would sub-
sidize a BOC’'s manufacturing subsidi-

ary.

While S. 173 does contain some safe-
guards on cross-subsidization, I do not
believe that they are adequate. Thus, I
will vote against this bill today. If,
however, the issue of cross-subsidiza-
tion is addressed in conference by an
amendment limiting the ability of the
BOC’s to engage in self-dealing, I re-
serve the right to vote for the bill at
that time. Given the benefits the bill
does offer, I sincerely hope that the
issue of self-dealing can be resolved in
conference.

AMENDMENT 282

Mr. SASSER. Mr. President, I am
pleased at the action of the Senate last
night in adopting the amendment of
my colleague from South Dakota, Mr.
PRESSLER.

I am a cosponsor of this amendment,
which I believe will offer a valuable
measure of protection for our rural
telephone companies. A modern, state-
of-the-art telephone network is critical
for rural America—critical for develop-
ment, critical for education, critical
for health.

Access to highly advanced tele-
communicaticns facilities is essential
for a community to attract industry.
More and more business is driven by
access to information. Companies re-
quire access to visual transmission and
the capacity to use and send sophisti-
cated engineering and technological in-
formation.

A company in my State of Tennessee
can communicate as easily today with
Paris, France, as it could with Paris,
TN, 25 to 30 years ago. And unless a
telephone company can offer that kind
of telecommunications capacity the
local community will not be able to at-
tract business and jobs.

In the same way, a top-notch tele-
communications system offers rural
communities access to educational op-
portunities that would otherwise be
closed to them. Many of the commu-
nities in my State simply cannot afford
to offer many advanced, highly special-
ized courses. They cannot afford to
dedicate a teacher salary to one narrow
area.

Through modern two-way visual and
voice communications, several school
systems can pool their resources and
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hire one teacher or obtain access to
university professors. There will be
major advancements in this area in the
near future and I want to assure that
rural Tennessee and rural America
share in that future.

Medicine is another area which is be-
coming more and more dependent on
technology and telecommunications.
Communities which in the past were
lucky to have a doctor at all now send
data on their difficult cases to special-
ists and university hospitals. They can
consult with top specialists, not by
trying to describe symptoms, but by
sharing the actual test results. This al-
lows them to offer a level of care un-
dreamed of even a few years ago.

Mr. President, I've lived in rural
America. I remember when electricity
came to parts of my State. The next
generation of telecommunications
technology will be as basic and essen-
tial as electricity was then. Our
amendment will ensure that rural
areas are part of that telecommuni-
cations revolution.

First of all, it requires the Bell Cos.
to make software and equipment avail-
able to other telephone companies on a
nondiscriminatory basis. This is par-
ticularly important in the area of soft-
ware, which is rapidly becoming the
key in telecommunications. All too
often prior to divestiture, rural tele-
phone companies had difficulty in ob-
taining access to equipment. We must
ensure that doesn't happen again.

Second, our amendment requires the
Bell Cos. to continue to make equip-
ment available as long as reasonable
demand exists. The equipment used by
small companies is often not as profit-
able for manufacturers as are larger
systems. A manufacturer seeking to
trim his product line might be tempted
to drop equipment vital to rural tele-
phone companies. Our amendment will
prevent that.

Third, the amendment requires the
Bell Co. to engage in joint network
planning. Small telephone companies
need to be involved in the planning
process to ensure that the national
telephone network is accessible to all.

Finally, our amendment allows inde-
pendent companies to go to court to
enforce the safeguards contained in the
bill. This is a critical part of the
amendment. I must say I have not been
impressed with the FCC’s sensitivity to
rural and other independent telephone
companies’ past complaints about re-
fusals to provide equipment. This part
of the amendment will allow these
small telephone companies to obtain
effective relief.

So, Mr. President, it was a pleasure
to work with the Senator from South
Dakota [Mr. PRESSLER] on this amend-
ment. He is to be commended for offer-
ing it, and I thank the managers of the
bill for accepting it.
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ENFORCEMENT OF DOMESTIC CONTENT

Mr. RIEGLE. Mr. President, I would
like to clarify a couple points about
the enforcement of the domestic con-
tent provisions. In particular, I would
like to ask the distinguished chairman
of the Commerce Committee, the spon-
sor of the Telecommunications Equip-
ment Research and Manufacturing
Competition Act of 1991 and whether it
is the intent of the committee that the
certification required under section 227
(€)3XC)i) be made available to the
public in a timely manner. This provi-
sion requires manufacturing affiliates
to certify that a good faith effort was
made to obtain equivalent parts manu-
factured in the United States at rea-
sonable prices, terms, and conditions.

Mr. HOLLINGS. The Senator is cor-
rect. It is the intent of the committee
to compel the Federal Communications
Commission to make these certifi-
cations available to the public in a
timely manner.

Mr. RIEGLE, I believe that American
firms should have real opportunities to
prove that they can provide parts to
manufacturing affiliates at reasonable
prices, terms, and conditions, There-
fore, I would also like to ask the distin-
guished chairman of the Commerce
Committee whether it is the intent of
the committee that the requirements
under section 227 (c)(3)}D)i) and sec-
tion 227 (c)(3)(D)(ii) be fulfilled in a
timely matter,

Mr. HOLLINGS. The Senator is also
correct. It is the intent of the commit-
tee that the Federal Communications
Commission fulfill its duty in a timely
manner to determine whether manu-
facturing affiliates have made a good
faith effort to obtain equivalent com-
ponent parts manufactured in the Unit-
ed States at reasonable prices, terms,
and conditions. It is also the intent of
the committee that the Federal Com-
munications Commission fulfill its
duty in a timely manner to determine
whether or not manufacturing affili-
ates have met the requirement that the
percentage of components manufac-
tured outside the United States does
not exceed the limits called for in the
legislation. Further, it is the intent of
the committee that the Federal Com-
munications Commission rule in a
timely manner on complaints filed by
suppliers claiming to have been dam-
aged because a manufacturing affiliate
failed to make a good faith effort to
obtain equivalent parts manufactured
in the United States at reasonable
prices, terms, and conditions.

Mr. RIEGLE. I thank my distin-
guished colleague for these clarifica-
tions and for his leadership on this leg-
islation.

The PRESIDING OFFICER. The bill
is before the Senate and open to
amendment. If there be no further
amendment to be proposed, the gues-
tion is on the engrossment and third
reading of the bill.
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The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The
question occurs on the passage of the
bill, as amended. The yeas and nays
have not yet been ordered.

Mr. HOLLINGS. They have. I asked
for the yeas and nays. I think they
have been. .

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall the bill pass?

The yeas and nays have been ordered
and the clerk will call the roll.

The bill clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from Iowa [Mr. HARKIN], the Sen-
ator from Massachusetts [Mr. KEN-
NEDY], and the Senator from Colorado
[Mr. WIRTH] are necessarily absent. I
also announce that the Senator from
Arkansas [Mr. PRYOR] is absent be-
cause of illness.

I further announce that, if present
and voting, the Senator from Massa-
chusetts [Mr. KENNEDY] would vote

ilaye'!l
Mr. SIMPSON. I announce that the
Senator from Rhode Island [Mr.

CHAFEE] is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced, yeas T1,
nays 24, as follows:

[Rollcall Vote No. 89 Leg.]

YEAS—T1
Adams Ford MecConnell
Baucus Fowler Mikulski
Bentsen Garn Mitchell
Bingaman Gore Murkowski
Boren Gorton Nunn
Breaux Graham Packwood
Brown Grassley Pell
Bryan Hatch Reid
Bumpers Heflin Riegle
Burdick Helms Robb
Burns Hollings Rockefeller
Byrd Jeffords th
Coats Johnston Rudman
Cochran Kassebaum Sanford
Cohen Kasten Sarbanes
Conrad Eerrey Shelby
Craig Eerry Simpson
D'Amato Kohl Smith
Danforth Leahy Stevens
Daschle Levin Symms
DeConcini Lott Thurmond
Domenici Lugar Warner
Durenberger Mack Wellstone
Exon McCain

NAYS—24
Akaka Glenn Nickles
Biden Gramm Pressler
Bond Hatfield Sasser
Bradley Inouye Seymour
Cranston Lautenberg Simon
Dixon Lieberman Specter
Dodd Metzenbaum Wallop
Dole Moynihan Wofford

NOT VOTING—5

Chafee Kennedy Wirth
Harkin Pryor

So the bill (S. 173), as amended, was
passed as follows:
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8. 173

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Tele-
communications Equipment Research and
Manufacturing Competition Act of 1991,
SEC. 2. FINDINGS.

The Congress finds that the continued eco-
nomic growth and the international competi-
tiveness of American industry would be as-
sisted by permitting the Bell Telephone
Companies, through their affiliates, to man-
ufacture (including design, development, and
fabrication) telecommunications equipment
and customer premises equipment, and to en-
gage in research with respect to such equip-
ment.

SEC. 3. AMENDMENTS TO THE COMMUNICATIONS
ACT OF 1934.

Title II of the Communications Act of 1934
(47 U.S.C. 201 et seq.) is amended by adding
at the end the following new section:

“REGULATION OF MANUFACTURING BY BELL
TELEPHONE COMPANIES

*“Sec. 227. (a) Subject to the requirements
of this section and the regulations prescribed
thereunder, a Bell Telephone Company,
through an affiliate of that Company, not-
withstanding any restriction or obligation
imposed before the date of enactment of this
section pursuant to the Modification of Final
Judgment on the lines of business in which a
Bell Telephone Company may engage, may
manufacture and provide telecommuni-
cations equipment and manufacture cus-
tomer premises equipment, except that nei-
ther a Bell Telephone Company nor any of
its affiliates may engage in such manufac-
turing in conjunction with a Bell Telephone
Company not so affiliated or any of its affili-
ates.

“(b) Any manufacturing or provision au-
thorized under subsection (a) shall be con-
ducted only through an affiliate (hereafter in
this section referred to as a ‘manufacturing
affiliate’) that is separate from any Bell
Telephone Company.

**(¢) The Commission shall prescribe regu-
lations to ensure that—

*(1)(A) such manufacturing affiliate shall
maintain books, records, and accounts sepa-
rate from its affiliated Bell Telephone Com-
pany, that identify all transactions between
the manufacturing affiliate and its affiliated
Bell Telephone Company;

“(B) the Commission and the State Com-
missions that exercise regulatory authority
over any Bell Telephone Company affiliated
with such manufacturing affiliate, shall have
access to the books, records, and accounts
required to be prepared under subparagraph
(A); and

“(C) such manufacturing affiliate shall,
even if it is not a publicly held corporation,
prepare financial statements which are in
compliance with Federal financial reporting
requirements for publicly held corporations,
and file such statements with the Commis-
sion and the State Commissions that exer-
cise regulatory authority over any Bell Tele-
phone Company affiliated with such manu-
facturing affiliate, and make such state-
ments available for public inspection;

“(2) consistent with the provisions of this
section, neither a Bell Telephone Company
nor any of its nonmanufacturing affiliates
shall perform sales, advertising, installation,
production, or maintenance operations for a
manufacturing affiliate; except that institu-
tional advertising, of a type not related to
specific telecommunications equipment, car-
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ried out by the Bell Telephone Company or
its affiliates shall be permitted if each party
pays its pro rata share;

“(3XA) such manufacturing affiliate shall
conduct all of its manufacturing within the
United States and, except as otherwise pro-
vided in this paragraph, all component parts
of customer premises equipment manufac-
tured by such affiliate, and all component
parts of telecommunications equipment
manufactured by such affiliate, shall have
been manufactured within the United States;

‘(B) such affiliate may use component
parts manufactured outside the United
States if—

“(1) such affiliate first makes a good faith
effort to obtain equivalent component parts
manufactured within the United States at
reasonable prices, terms, and conditions; and

*(ii) for the aggregate of telecommuni-
cations equipment and customer premises
equipment manufactured and sold in the
United States by such affiliate in any cal-
endar year, the cost of the components man-
ufactured outside the United States con-
tained in the equipment does not exceed 40
percent of the sales revenue derived from
such equipment;

*(C) any such affiliate that uses compo-
nent parts manufactured outside the United
States in the manufacture of telecommuni-
cations equipment and customer premises
equipment within the United States shall—

*(i) certify to the Commission that a good
faith effort was made to obtain equivalent
parts manufactured within the United States
at reasonable prices, terms, and conditions,
which certification shall be filed on a quar-
terly basis with the Commission and list
component parts, by type, manufactured
outside the United States; and

‘“(ii) certify to the Commission on an an-
nual basis that for the aggregate of tele-
communications equipment and customer
premises equipment manufactured and sold
in the United States by such affiliate in the
previous calendar year, the cost of the com-
ponents manufactured outside the United
States contained in such equipment did not
exceed the percentage specified in subpara-
graph (B)(ii) or adjusted in accordance with
subparagraph (G);

“(D)(i) if the Commission determines, after
reviewing the certification required in sub-
paragraph (C)(i), that such affiliate failed to
make the good faith effort required in sub-
paragraph (B)(1) or, after reviewing the cer-
tification required in subparagraph (C)(ii),
that such affiliate has exceeded the percent-
age specified in subparagraph (B)li), the
Commission may impose penalties or forfeit-
ures as provided for in title V of this Act;

*(ii) any supplier claiming to be damaged
because a manufacturing affiliate failed to
make the good faith effort required in sub-
paragraph (B)(i) may make complaint to the
Commission as provided for in section 208 of
this Act, or may bring suit for the recovery
of actual damages for which such supplier
claims such affiliate may be liable under the
provisions of this Act in any district court of
the United States of competent jurisdiction;

“(E) the Commission, in consultation with
the Secretary of Commerce, shall, on an an-
nual basis, determine the cost of component
parts manufactured outside the United
States contained in all telecommunications
equipment and customer premises equipment
sold in the United States as a percentage of
the revenues from sales of such equipment in
the previous calendar year;

“(F) a manufacturing affiliate may use in-
tellectual property created outside the Unit-
ed States in the manufacture of tele-
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communications equipment and customer
premises equipment in the United States;

‘(@) the Commission may not waive or
alter the requirements of this subsection, ex-
cept that the Commission, on an annual
basis, shall adjust the percentage specified in
subparagraph (B)(ii) to the percentage deter-
mined by the Commission, in consultation
with the Secretary of Commerce, as directed
in subparagraph (E);

*(4) no more than 90 percent of the equity
of such manufacturing affiliate shall be
owned by its affiliated Bell Telephone Com-
pany and any affiliates of that Bell Tele-
phone Company;

**(5) any debt incurred by such manufactur-
ing affiliate may not be issued by its affili-
ates, and such manufacturing affiliate shall
be prohibited from incurring debt in a man-
ner that would permit a creditor, on default,
to have recourse to the assets of its affiliated
Bell Telephone Company's telecommuni-
cations services business;

*‘(6) such manufacturing affiliate shall not
be required to operate separately from the
other affiliates of its affiliated Bell Tele-
phone Company;

“(T) if an affiliate of a Bell Telephone Com-
pany becomes affiliated with a manufactur-
ing entity, such affiliate shall be treated as
a manufacturing affiliate of that Bell Tele-
phone Company within the meaning of sub-
section (b) and shall comply with the re-
quirements of this section;

‘“(8) such manufacturing affiliate shall
make available, without discrimination or
self-preference as to price, delivery, terms,
or conditions, to all regulated local tele-
phone exchange carriers, for use with the
public telecommunications network, any
telecommunications equipment, including
software integral to such telecommuni-
cations equipment, including upgrades, man-
ufactured by such affiliate so long as each
such purchasing carrier—

“(A) does not either manufacture tele-
communications equipment, or have a manu-
facturing affiliate which manufactures tele-
communications equipment, or

‘“(B) agrees to make available, to the Bell
Telephone Company affiliated with such
manufacturing affiliate or any of the regu-
lated local exchange telephone carrier affili-
ates of such Company, any telecommuni-
cations equipment, including software inte-
gral to such telecommunications equipment,
including upgrades manufactured for use
with the public telecommunications network
by such purchasing carrier or by any entity
or organization with which such purchasing
carrier is affiliated;

“(9)(A) such manufacturing affiliate shall
not discontinue or restrict sales to other reg-
ulated local telephone exchange carriers of
any telecommunications equipment, includ-
ing software integral to such telecommuni-
cations equipment, including upgrades, that
such affiliate manufactures for sale as long
as there is reasonable demand for the equip-
ment by such carriers; except that such sales
may be discontinued or restricted if such
manufacturing affiliate demonstrates to the
Commission that it is not making a profit,
under a marginal cost standard implemented
by the Commission, on the sale of such
equipment;

‘“(B) in reaching a determination as to the
existence of reasonable demand as referred
to in subparagraph (A), the Commission shall
within sixty days consider—

*(1) whether the continued manufacture of
the equipment will be profitable;

**{ii) whether the equipment is functionally
or technologically obsolete;
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“(iii) whether the components necessary to
manufacture the equipment continue to be
available;

“(iv) whether alternatives to the equip-
ment are available in the market; and

“(v) such other factors as the Commission
deems necessary and proper;

“(10) Bell Telephone Companies shall, con-
sistent with the antitrust ‘laws, engage in
joint network planning and design with
other regulated local telephone exchange
carriers operating in the same area of inter-
est; except that no participant in such plan-
ning shall delay the introduction of new
technology or the deployment of facilities to
provide telecommunications services, and
agreement with such other carriers shall not
be required as a prerequisite for such intro-
duction or deployment; and

**(11) Bell Telephone Companies shall pro-
vide, to other regulated local telephone ex-
change carriers operating in the same area of
interest, timely information on the planned
deployment of telecommunications equip-
ment, including software integral to such
telecommunications equipment, including
upgrades;

*(d)(1) The Commission shall prescribe reg-
ulations to require that each Bell Telephone
Company shall maintain and file with the
Commission full and complete information
with respect to the protocols and technical
requirements for connection with and use of
its telephone exchange service facilities.
Such regulations shall require each such
Company to report promptly to the Commis-
sion any material changes or planned
changes to such protocols and requirements,
and the schedule for implementation of such
changes or planned changes.

“{2) A Bell Telephone Company shall not
disclose to any of its affiliates any informa-
tion required to be filed under paragraph (1)
unless that information is immediately so
filed.

*(3) The Commission may prescribe such
additional regulations under this subsection
as may be necessary to ensure that manufac-
turers in competition with a Bell Telephone
Company’'s manufacturing affiliate have
ready and equal access to the information re-
quired for such competition that such Com-
pany makes available to its manufacturing
affiliate.

“(e) The Commission shall prescribe regu-
lations requiring that any Bell Telephone
Company which has an affiliate that engages
in any manufacturing authorized by sub-
section (a) shall—

*(1) provide, to other manufacturers of
telecommunications equipment and cus-
tomer premises equipment, opportunities to
sell such equipment to such Bell Telephone
Company which are comparable to the oppor-
tunities which such Company provides to its
affiliates;

**(2) not subsidize its manufacturing affili-
ate with revenues from its regulated tele-
communications services; and

*(3) only purchase equipment from its
manufacturing affiliate at the open market
price.

*(f) A Bell Telephone Company and its af-
filiates may engage in close collaboration
with any manufacturer of customer premises
equipment or telecommunications equip-
ment during the design and development of
hardware, software, or combinations thereof
relating to such equipment, consistent with
subsection (e)(2).

‘(g) The Commission may prescribe such
additional rules and regulations as the Com-
mission determines necessary to carry out
the provisions of this section.
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*(h)(1) For the purposes of administering
and enforcing the provisions of this section
and the regulations prescribed thereunder,
the Commission shall have the same author-
ity, power, and functions with respect to any
Bell Telephone Company as the Commission
has in administering and enforcing the provi-
sions of this title with respect to any com-
mon carrier subject to this Act.

“(2) Any regulated local telephone ex-
change carrier injured by an act or omission
of a Bell Telephone Company or its manufac-
turing affiliate which violates the require-
ments of paragraph (8) or (9) of subsection
(c), or the Commission’s regulations imple-
menting such paragraphs, may initiate an
action in a district court of the United
States to recover the full amount of damages
sustained in consequence of any such viola-
tion and obtain such orders from the court as
are necessary to terminate existing viola-
tions and to prevent future violations; or
such regulated local telephone exchange car-
rier may seek relief from the Commission
pursuant to sections 206 through 209.

“(i) The authority of the Commission to
prescribe regulations to carry out this sec-
tion is effective on the date of enactment of
this section. The Commission shall prescribe
such regulations within one hundred and
eighty days after such date of enactment,
and the authority to engage in the manufac-
turing authorized in subsection (a) shall not
take effect until regulations prescribed by
the Commission under subsections (c), (d),
and (e) are in effect.

“(j) Nothing in this section shall prohibit
any Bell Telephone Company from engaging,
directly or through any affiliate, in any
manufacturing activity in which any Com-
pany or affiliate was authorized to engage on
the date of enactment of this section.

“(k)(1) A Bell Telephone Company that
manufactures or provides telecommuni-
cations equipment or manufactures cus-
tomer premises equipment through an affili-
ate shall obtain and pay for an annual audit
conducted by an independent auditor se-
lected by and working at the direction of the
State Commission of each State in which
such Company provides local exchange serv-
ice, to determine whether such Company has
complied with this section and the regula-
tions promulgated under this section, and
particularly whether the Company has com-
plied with the separate accounting require-
ments under subsection (c)(1).

*Y(2) The auditor described in paragraph (1)
shall submit the results of such audit to the
Commission and to the State Commission of
each State in which the Company provides
telephone exchange service. Any party may
submit comments on the final audit report.

“(3) The audit required under paragraph (1)
shall be conducted in accordance with proce-
dures established by regulation by the State
Commission of the State in which such Com-
pany provides local exchange service, includ-
ing requirements that—

“(A) the independent auditors performing
such audits are rotated to ensure their inde-
pendence; and

“(B) each audit submitted to the Commis-
sion and to the State Commission is certified
by the auditor responsible for conducting the
aundit.

“(4) The Commission shall periodically re-
view and analyze the audits submitted to it
under this subsection, and shall provide to
the Congress every 2 years—

‘‘(A) a report of its findings on the compli-
ance of the Bell Telephone Companies with
this section and the regulations promulgated
hereunder; and
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*(B) an analysis of the impact of such reg-
ulations on the affordability of local tele-
phone exchange service.

*(5) For purposes of conducting audits and
reviews under this subsection, an independ-
ent auditor, the Commission, and the State
Commission shall have access to the finan-
cial accounts and records of each Bell Tele-
phone Company and those of its affiliates
(including affiliates described in paragraphs
(6) and (7) of subsection (c)) necessary to ver-
ify transactions conducted with such Bell
Telephone Company that are relevant to the
specific activities permitted under this sec-
tion and that are necessary to the State's
regulation of telephone rates. Each State
commission shall implement appropriate
procedures to ensure the protection of any
proprietary information submitted to it
under this section.

“(1) As used in this section:

*(1) The term ‘affiliate’ means any organi-
zation or entity that, directly or indirectly,
owns or controls, is owned or controlled by,
or is under common ownership with a Bell
Telephone Company. Such term includes any
organization or entity (A) in which a Bell
Telephone Company and any of its affillates
have an equity interest of greater than 10
percent, or a management interest of greater
than 10 percent, or (B) in which a Bell Tele-
phone Company and any of its affiliates have
any other significant financial interest.

*(2) The term ‘Bell Telephone Company’
means those companies listed in appendix A
of the Modification of Final Judgment, and
includes any successor or assign of any such
company, but does not include any affiliate
of any such company.

*(3) The term ‘customer premises equip-
ment’ means equipment employed on the
premises of a person (other than a carrier) to
originate, route, or terminate telecommuni-
cations.

‘(4) The term ‘manufacturing' has the
same meaning as such term has in the Modi-
fication of Final Judgment as interpreted in
United States v. Western Electric, Civil Ac-
tion No. 82-0192 (United States District
Court, District of Columbia) (filed December
3, 1987).

*(5) The term ‘Modification of Final Judg-
ment’ means the decree entered August 24,
1982, in United States v. Western Electric,
Civil Action No. 82-0192 (United States Dis-
trict Court, District of Columbia).

*(6) The term ‘telecommunications’ means
the transmission, between or among points
specified by the user, of information of the
user's choosing, without change in the form
or content of the information as sent and re-
ceived, by means of an electromagnetic
transmission medium, including all instru-
mentalities, facilities, apparatus, and serv-
ices (including the collection, storage, for-
warding, switching, and delivery of such in-
formation) essential to such transmission.

“(7) The term ‘telecommunications equip-
ment’ means equipment, other than cus-
tomer premises equipment, used by a carrier
to provide telecommunications services.

*(8) The term ‘telecommunications serv-
ice’ means the offering for hire of tele-
communications facilities, or of tele-
communications by means of such facili-
ties.”.

SEC. 4. ADDITIONAL AMENDMENT TO THE COM-
MUNICATIONS ACT OF 1934.

Section 220(d) of the Communications Act
of 1934 (47 U.S.C. 220(d)) is amended by delet-
ing *'$6,000"" and inserting in lieu thereof
*4$10,000"".
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SEC. 5. APPLICATION OF ANTITRUST LAWS.

Nothing in this Act shall be deemed to
alter the application of Federal and State
antitrust laws as interpreted by the respec-
tive courts

TITLE I-GENERAL PROVISIONS

SEC. 101. SENSE OF THE SENATE REGARDING
THE NATIONAL VICTORY PARADE
FOR THE PERSIAN GULF WAR.

It is the sense of the Senate that any coun-
try—

(1) for which United States' assistance is
being withheld from obligation and expendi-
ture pursuant to section 481(h)5) of the For-
eign Assistance Act of 1961; or

(2) which is listed by the Secretary of
State under section 40(d) of the Arms Export
Control Act or section 6(j) of the Export Ad-
ministration Act of 1979 as a country the
government of which has repeatedly provided
support for acts of international terrorism,
should not be represented, either by diplo-
matic, military, or political officials, or by
national images or symbols, at the victory
parade scheduled to be held in Washington,
District of Columbia on June 8, 1991, to cele-
brate the liberation of Kuwait and the vic-
tory of the United Nations coalition forces
over Iraq.

Mr. HOLLINGS. I move to reconsider
the vote.

Mr. DANFORTH. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. HOLLINGS. Mr. President, I take
this opportunity to thank our distin-
guished staff. I can tell you they have
worked around the clock and done
yeomen's work, John Windhousen,
Toni Cook, Linda Morgan, Jim Drewry,
Loretta Dunn, and Kevin Curtin, the
whole Commerce Committee staff over
there, plus my own staff.

I want to thank our distinguished
counterpart and former chairman, the
distinguished Senator from Missouri
[Mr. DANFORTH], Walter McCormick, of
his staff, and others. We have had a bi-
partisan effort, as is obvious from the
vote.

Mr. DANFORTH. Mr. President, I
simply want to express my apprecia-
tion for the work of our chairman, Sen-
ator HOLLINGS. This has been a remark-
able accomplishment. Many people
have said for a number of years that we
have to do something about the present
state of affairs in our telephone indus-
try where a Federal judge basically
makes the decisions. We have now
moved in the direction of Congress tak-
ing over the decisionmaking, which is
exactly what should be the case.

This is a major accomplishment. I
think that we are going to have some
difficulties with the administration,
and, hopefully, there can be some room
for give with respect to the domestic-
content provision.

I supported my chairman in this con-
nection. I intend to continue to work
with him as the bill progresses, and my
hope is that we can end up with some-
thing that the President would be will-
ing to sign.
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MORNING BUSINESS

Mr. HOLLINGS. Mr. President, on be-
half of the leadership, I ask unanimous
consent there be a period for morning
business with Senators permitted to
speak therein.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ACCESS TO HEALTH CARE FOR
ALL AMERICANS

Mr. KENNEDY. Mr. President, on a
matter which was addressed earlier
today by the majority leader and a
group of Senators in advancing the
cause of access to health care and ef-
fective cost containment, I noticed
during the afternoon that there were
negative comments from some of our
colleagues about what I consider to be
an excellent proposal that has now
been introduced.

The majority leader indicated that it
represented the joint effort of a num-
ber of Senators, building on the work
that has been done by Members on both
sides of the aisle, and he indicated dur-
ing the course of his press conference
that he was eager to work with all of
those in this body and outside this
body who are concerned, as he is, with
the increasing costs in our health care
systems.

We are facing a health care crisis.
Health care is the fastest growing fail-
ing business in America. In 1970, the
United States was spending $65 billion
on health care. Now we are spending

-$650 billion a year. The best estimate is

it will be $1 trillion 500 billion by the
year 2000.

The time has come, Mr. President,
for action. This public policy issue has
been studied to death. Real people are
hurting. The 10 million children in our
society who have no coverage are hurt-
ing. Millions of workers without cov-
erage are hurting. They work hard
every day, 40 hours a week, 52 weeks of
the year, and have no health insurance
coverage. They're playing Russian rou-
lette with their health. They are hurt-
ing. Sixty million more Americans
have health insurance that even the
Reagan administration said was inad-
equate. Approximately 100 million of
our fellow citizens in this country of
250 million have inadequate coverage
or no coverage at all.

Employers are paying too much
today because they are also paying the
bills for those who have no coverage.
They're paying in the form of higher
premiums, because other firms refuse
to provide coverage. Workers in plants
and factories all over this country are
effectively paying the bill for charity
care for other workers who are not cov-
ered.

We face increasing problems in deal-
ing with AIDS and substance abuse,
not just in urban areas, but in rural
areas, as well. Our whole health care
system is in a state of crisis. We do not,



13372

have time to keep studying the issue
and keep refusing to deal with it.

Senior citizens were hurting in the
Depression, and with Franklin Roo-
sevelt’'s leadership, we adopted Social
Security. We did not wait for the var-
ious States to try to-deal with that
problem. In the 1960's, when we adopted
Medicare, we were not saying: Let us
wait to see what the States do. We had
national leadership to deal with the
problem. We need the same sort of
leadership now.

Mr. President, I again want to say
how important today has been for this
institution. The majority leader took
the responsibility and advanced the de-
bate on health care. I commend his as-
surance that he will make every effort
to see that we are able to debate this
issue and achieve the action we need.

I hope this time when we debate it,
and when some Senators find reason to
oppose it, they will have the decency
not to use the Capitol health facilities
or go out to Walter Reed Army Hos-
pital or Bethesda Naval Hospital. I
hope they will not be so hypocritical as
to say ‘‘no” to the American people,
and then continue to use these Federal
facilities we make available for our-
selves.

It is the height of hypocrisy. If they
are not going to vote for decent health
care for the American people, they
should not take advantage of it them-
selves. I think the American people
will be watching, and watching very
closely, what we are doing, and what
we are failing to do.

Those who have worked so hard to
advance the debate and discussion
should be commended, and I welcome,
the constructive attitude suggested by
a number of our colleagues about the
desire to work together. If this move-
ment had not taken place now on this
issue, another Congress could have
gone past without the opportunity for
full-fledged debate and action.

I know the majority leader is inter-
ested in working with our colleagues
on this side of the aisle and the other
side of the aisle. Many of us have been
very much involved in the discussion of
health policy over a long period of
time. The time is fast moving by, and
the time for action is now. I am very
hopeful that in this Congress we will be
able to take the kind of action nec-
essary to deal with this issue. It is of
enormous importance to the American
people.

CIVIL RIGHTS

Mr. KENNEDY. Mr. President, the
House of Representatives today passed
the civil rights bill with the same
broad, bipartisan majority as last year.
I commend the House for its action,
but I deplore the bitterness and the
charges and counter-charges that have
tarnished the debate and obscured the
real issues on this essential measure.

CONGRESSIONAL RECORD—SENATE

There is still time to find common
ground on the two critical issues that
have divided us for the past year. Both
sides agree that women and religious
minorities do not have adequate rem-
edies for intentional job discrimina-
tion.

Both sides agree that the Supreme
Court’s decision in the Wards Cove case
should be overruled. The distance be-
tween us is actually much less than the
overheated rhetoric of this debate
would suggest.

For months, the debate has focused
on one word—'quotas.”” I oppose
quotas, and so does everyone else who
favors this bill. Quotas are illegal
today, and they will remain illegal
after a civil rights bill is enacted.

For many years, the cause of equal
justice for all has enjoyed broad bipar-
tisan support in Congress and in this
country. The landmark Civil Rights
Act of 1964 would never have been en-
acted without the leadership of Everett
Dirksen and Hubert Humphrey.

The landmark Americans with Dis-
abilities Act would not have been en-
acted in 1990 without the leadership of
Lowell Weicker, DAVID DURENBERGER,
and ToM HARKIN.

Over the past year, I have enjoyed
working closely with Senator JEF-
FORDS of Vermont to achieve a fair
civil rights bill.

I particularly commend Senator DAN-
FORTH for his efforts this year. Re-
cently, Senator DANFORTH advanced
the debate and discussion with his se-
ries of recommendations.

His proposals are constructive, and
many of their features deserve serious
consideration. Other provisions, how-
ever, fall short of providing the full
protection against job discrimination
that all working Americans deserve.

I look forward to working with him
and with many other Senators in the
days ahead to agree on a civil rights
bill that everyone in this body can sup-
port and that the President can sign.
There is still time to reach a civil
rights compromise that will bring us
together, not drive us apart.

e ———
TERRY ANDERSON
Mr. MOYNIHAN. Mr. President, I rise
to inform my colleagues that today

marks the 2,272d day that Terry Ander-
son has been held captive in Lebanon.

RHODE ISLAND GENERAL ASSEM-
BLY PASSES LEGISLATION ON
LIBERIA

Mr. PELL. Mr. President, the civil
war in Liberia has been devastating.
All of us have been deeply moved by
the reports of violence, death, and de-
struction resulting from the conflict.
As a cosponsor of the Liberian Relief,
Rehabilitation, and Reconstruction
Act of 1991, introduced by Senator KEN-
NEDY earlier this year, I believe that
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the United States has a responsibility
to help Liberia rebuild as it moves to-
ward reconciliation.

One outgrowth of the strife in Libe-
ria is especially troubling: The status
of Liberians residing in the United
States. Countless Liberians, many of
whom reside in my home State of
Rhode Island, have been displaced be-
cause of the fighting. This aspect of the
Liberian crisis has been effectively
characterized in a resolution passed by
the Rhode Island General Assembly
last month. The resolution, introduced
by State representatives Newsome,
Lamb, Dumas, Barone, and Rickman,
notes the grave situation in Liberia
and calls for increased cooperation be-
tween the Federal and State govern-
ments to alleviate the Liberian na-
tional crisis. I believe the resolution
makes an extremely important con-
tribution to United States policy on
Liberia. I commend the Rhode Island
legislators for their efforts, and I sup-
port them fully.

Mr. President, I ask unanimous con-
sent that the full text of the resolution
be printed in the RECORD at this point.

There being no objection, the assem-
bly resolution was ordered to be print-
ed in the RECORD, as follows:

HOUSE RESOLUTION—STATE OF RHODE ISLAND

Whereas it is acknowledged that a civil
war of horrific proportions is now being
waged in the West African nation of Liberia;
and

Whereas that conflict has caused wide-
spread misery, death and destruction, where
approximately half the 2.5 million Liberian
population has been displaced inside the
country, and another 760,000 have sought ref-
uge in the neighboring countries of Ivory
Coast, Sierra Leone, Guinea, Ghana, Mali
and Nigeria; and

Whereas over 7,000 Liberian nationals have
found temporary refuge in Rhode Island—
where more Liberians reside than in any
other state—in part because there exists an
excellent support network of extended fami-
lies and friends; and

Whereas Liberia was settled in 1822 by
freed American glaves and many of its major
cities are named after past United States
presidents (the capital city is Monrovia); and

Whereas it is the policy of the State of
Rhode Island to acknowledge our historical
ties to Liberia and to welcome those Libe-
rian nationals who are seeking refuge here
until a lasting peace is restored; now, there-
fore, be it

Resolved, That this House of Representa-
tives of the State of Rhode Island and Provi-
dence Plantations hereby declares it to be
the policy of the State of Rhode Island to co-
operate fully with our federal government in
relocating displaced Liberians to this state,
and to assist in every way possible with the
reunification of families; and be it further

Resolved, That we call upon the United
States Congress to review its immigration
laws with a view toward expressing maxi-
mum sympathy and humanitarian support
for Liberians who have been temporarily dis-
placed by the civil war; and be it further

Resolved, That this House of Representa-
tives and people of Rhode Island welcome ad-
ditional Liberians who are seeking entry to
the United States as tourists, students and/
or refugees and call upon the Congress to
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clarify its immigration laws to allow for the
increased entry of those Liberians deemed
most vulnerable—namely, Liberian women
under 40 with minor children, seniors over 55,
and those seeking official political asylum;
and be it further

Resolved, That we call upon Rhode Island
educational institutions to cooperate by en-
rolling a limited number of Liberian stu-
dents on ‘‘good faith" for the academic year
1991-92 in situations where transcripts are
not available but where there is dem-
onstrated interests and capability in con-
tinuing their formal studies in the United
States; and be it further

Resolved, That we call upon all media to be
sensitive to our state's Liberian population
and its needs for frequent and regular news
coverage of events inside Liberia and
throughout the West African region, includ-
ing first-hand reporting whenever possible;
and be it further

Resolved, That we join with other con-
cerned people around the world in praying
and working for an end to civil war in Libe-
ria so that Liberians can prepare to return to
their country and begin the long, arduous
task of healing and rebuilding their nation;
and be it further

Resolved, That the Secretary of State be
and she hereby is authorized and directed to
transmit duly certified copies of this resolu-
tion to the President of the United States,
the Rhode Island delegation to the United
States Congress, the United States Depart-
ment of State, the United States Immigra-
tion and Naturalization Service, and all
statewide media outlets.

GANGS

Mr. DECONCINI. Mr. President, I rise
today to address an issue which is of
growing concern to communities across
the Nation. During the past month, my
home State of Arizona has experienced
first hand the violence which has be-
come symptomatic of the growing
problem of gangs in this country.
There were three separate incidents of
freeway shootings involving known
gang members, one resulting in the
tragic death of a young pregnant
woman and her unborn child. While Los
Angeles and New York have long strug-
gled to control the impact of gang-re-
lated crime, it is obvious that the prob-
lem of gangs is not confined to those
areas. As rival gangs have struggled for
control of limited turf, they will seek
to expand their power elsewhere.

According to a 1990 survey conducted
by the Arizona Criminal Justice Com-
mission, there were over 5,000 gang
members identified by Arizona law en-
forcement agencies. Even more dis-
turbing is the growing influence of
gangs among Arizona high school stu-
dents. Over half of the students—53
percent—reported an awareness of
gangs in their schools, and 56 percent
reported being personally acquainted
with members of a gang. Based on the
number of students who expressed an
interest in joining a gang, there are
11,000 potential gang members in Ari-
zona high schools. That figure becomes
even more alarming when you consider
that the survey does not account for
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high-risk youth who have already
dropped out of school.

Recently, I met with the members of
an ad hoc gang task force which was
formed to deal with the problem of in-
creased gang activity in the Phoenix
area. Comprised of State, local, and
Federal law enforcement officials, the
task force shared with me their views
on what could be done to stem the
growth of gang-related crime in the
Phoenix area. Their recommendations
contained few surprises.

In the short term, what is needed is a
strong commitment to providing law
enforcement with the resources nec-
essary to increase patrols in areas with
high gang activity, and to respond to
the soaring incidence of robbery, auto
theft, and assaults. Last year, the city
of Phoenix police department initiated
Operation Safe Streets, a 3-month en-
forcement program which concentrated
on immediate followup on reports of
active street-gang activity. Signifi-
cantly, from June to August 1990, there
was a marked decrease in the number
of gang-related reports, drive-by
shootings, and aggravated assaults.
Had we the resources available to ex-
pand this program year round, and to
other neighboring police departments,
perhaps we could put the gang leaders
out of business.

The source of the gang problem, how-
ever, goes beyond the ability of our po-
lice departments to arrest known gang
members. It goes back to those 11,000
potential gang members in our schools.
What we need is the combined leader-
ship of our government and our com-
munities to make sure that those
young people are not lured into the
dangerous and violent world of gangs.
Perhaps we do not care to acknowledge
our failings in providing for the edu-
cational, health, and economic needs of
impoverished youths who are at risk of
becoming involved in gangs. Perhaps
we do not care to admit that it will
take dollars to invest in the future of
these youths. But as the Mesa Tribune
stated in its June 1, 1991, editorial, we
can ‘‘pay now or pay later.” If we can
invest now in expanding the outreach
and prevention programs that have
yielded such positive results in keeping
children off the streets, perhaps we can
be spared the expense of prosecuting
and incarcerating those same children
when they are adults.

If we are to arrive at a solution to
the gang problem in Arizona and
throughout this country, it will be
through the cooperation of our elected
representatives, law enforcement offi-
cials, educators, and community lead-
ers. As we have seen in our continued
efforts to fight the war on drugs, re-
sults can be achieved. But it will take
commitment and diligence before we
can reclaim our streets, our neighbor-
hoods, and more importantly, our chil-
dren, from the disruptive influence of
gangs.
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The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. JEFFORDS. I thank the Chair.

(The remarks of Mr. JEFFORDS and
Mr. CONRAD pertaining to the intro-
duction of S. 1226 are located in to-
day's RECORD under ‘‘Statements on In-
troduced Bills and Joint Resolutions.’”)

Mr. JEFFORDS. Mr. President, I
note the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. FORD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. McCathran, one of
his secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

BUDGET OF THE DISTRICT OF CO-
LUMBIA—MESSAGE FROM THE
PRESIDENT—PM 55

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States, together with accompanying
document; which was referred to the
Committee on Governmental Affairs:

To the Congress of the United States:

In accordance with the District of
Columbia Self-Government and Gov-
ernmental Reorganization Act, I am
transmitting the District of Columbia
Government's 1992 budget request and
1991 budget supplemental request.

The District of Columbia Govern-
ment has submitted three alternative
1992 budget requests. The first alter-
native is for $3,083 million in 1992 and
includes a Federal payment of $425 mil-
lion, which is the currently authorized
level. The second alternative is for $3,142
million and includes a Federal pay-
ment of $484 million, which is the
amount contained in the 1992 Federal
budget. The third alternative is for $3,288
million, which includes a Federal pay-
ment of $631 million, the amount re-
quested by the D.C. Mayor and City
Council. My transmittal of this Dis-
trict budget, as required by law, does
not represent an endorsement of its
contents.
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There are two specific issues to
which I would direct your attention.
First, I encourage you to continue the
abortion funding policy enacted in the
District’s 1989, 1990, and 1991 appropria-
tions laws. The Congress should con-
tinue to prohibit the use of both Fed-
eral and congressionally appropriated
local funds for abortions, except when
the life of the mother would be endan-
gered if the fetus were carried to term.

Second, the 1992 budget proposes to
modify and make permanent the 1990
pilot project that requires the District
of Columbia to charge Federal estab-
lishments directly for water and sewer
services. Inappropriate charges and ex-
cessive usage have been eliminated
through this pilot project. Taxpayers
have been relieved of the burden of
paying water bills totaling over $4 mil-
lion for non-Federal entities. Further
reductions of 6-10 percent in Federal
appropriations for water and sewer
services have also been realized be-
cause non-appropriated, self-financing
entities are now required to pay for the
services they receive.

GEORGE BUSH.

THE WHITE HOUSE, June 5, 1991.

R —

MESSAGES FROM THE HOUSE

At 12 noon, a message from the House
of Representatives, delivered by Mr.
Hays, one of its reading clerks, an-
nounced that the House has passed the
following bills, in which it requests the
concurrence of the Senate:

H.R. 476. An act to designate certain rivers
in the State of Michigan as components of
the National Wild and Scenic Rivers System,
and for other purposes;

H.R. 990. An act to authorize additional ap-
propriations for land acquisition at
Monocacy National Battlefield, MD;

H.R. 1323. An act to amend the Wild and
Scenic Rivers Act by designating certain
segments of the Allegheny River in the Com-
monwealth of Pennsylvania as a component
of the National Wild and Scenic Rivers Sys-
tem, and for other purposes;

H.R. 1642. An act to establish in the State
of Texas the Palo Alto Battlefield National
Historic Site, and for other purposes;

H.R. 2312. An act to make certain technical
and conforming amendments to the Follow
Through Act and the Head Start Transition
Project Act; and

H.R. 2313. An act to amend the School
Dropout Demonstration Assistance Act of
1988 to extend authorization for appropria-
tions through fiscal year 1993, and for other
purposes.

MEASURES REFERRED

The following bills were read the first
and second times by unanimous con-
sent, and referred as indicated:

H.R. 476. An act to designate certain rivers
in the State of Michigan as components of
the National Wild and Scenic Rivers System,
and for other purposes; to the Committee on
Energy and Natural Resources.

H.R. 990. An act to authorize additional ap-
propriations for land acquisition at
Monocacy National Battlefield, MD; to the
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Committee on Energy and Natural Re-
sources.

H.R. 1323. An act to amend the Wild and
Scenic Rivers Act by designating certain
segments of the Allegheny River in the Com-
monwealth of Pennsylvania as a component
of the National Wild and Scenic Rivers Sys-
tem, and for other purposes; to the Commit-
tee on Energy and Natural Resources.

H.R. 1642. An act to establish in the State
of Texas the Palo Alto Battlefield National
Historic Site, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

R —

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. JOHNSTON, from the Committee
on Energy and Natural Resources, without
amendment:

S. 1220. A bill to reduce the Nation’s de-

pendence on imported oil, to provide for the
energy security of the Nation, and for other
purposes (Rept. No. 102-72).
e Mr. JOHNSTON. Mr. President, I am
very pleased to inform the Senate that
today I have reported the National En-
ergy Security Act of 1991 (8. 1220). The
Committee on Energy and Natural Re-
sources ordered the legislation re-
ported May 23 by a 17-3 vote. I believe
this bill is the most comprehensive en-
ergy policy legislation ever presented
to the Senate. I was pleased to see that
this measure was included by the ma-
jority leader on his list of the bills that
may be considered by the Senate this
month.

In view of the intense interest in this
legislation, I ask that the text of the
bill be printed in the RECORD.

That this Act may be referred to as the
“National Energy Security Act of 1991"".
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TITLE I—FINDINGS AND PURPOSES
Subtitle A—Findings and Purposes

Sec. 1101, FINDINGS.—The Congress finds
that—

(1) the achievement of energy security for
the United States is essential to the health
of the national economy and the mainte-
nance of national security;

(2) as an energy-rich country that nonethe-
less depends on oil imports for an increasing
share of oil use, United States energy secu-
rity requires that the Nation reduce oil con-
sumption, maximize domestic oil production,
and particularly for transportation purposes,
encourage use of energy sources other than
oil; and

(3) this can be accomplished with no sig-
nificant adverse effect on the environment,
and will stimulate economic growth, im-
prove the competitiveness of United States
industry in the global market, and reduce
the possibility of global climate change.

SEC. 1102. PURPOSES—The purposes of this
Act are to—

(1) slow the nation’s increasing dependence
on imported oil over the short-term, and in
the long-term significantly reduce that de-
pendence;

(2) reduce the consumption of oil in the
transportation sector, and encourage devel-
opment and use of alternative energy
sources, particularly for transportation;

(3) encourage development and deployment
of renewable energy sources in the United
States and on an international basis in less-
er-developed countries;

(4) streamline the hydroelectric licensing
process and encourage hydroelectric develop-
ment at Federal dams;
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(6) encourage more efficient use of energy
throughout the economy, including improve-
ments in the industrial, commercial and res-
idential sectors, increasing energy efficiency
in Federal energy management, and encour-
aging more efficient energy use by electric
utilities;

(6) provide for oil and gas exploration, pro-
duction, and development in the Arctic Na-
tional Wildlife Refuge in Alaska in an envi-
ronmentally sound manner;

(7) encourage the production and use of nu-
clear power by providing for the commer-
cialization of advanced nuclear reactor tech-
nologies and improving the nuclear reactor
licensing process;

(8) enhance the competitive position of the
Federal uranium enrichment enterprise;

(9) encourage increased utilization of natu-
ral gas and other domestic energy resources
to displace imported oil and meet domestic
energy demand in a manner consistent with
environmental values;

(10) encourage the development of domes-
tic energy resources on the Outer Continen-
tal Shelf;

(11) establish priorities for Federal energy
research, development, demonstration, and
commercialization;

(12) encourage enhanced oil and gas recov-
ery from known and producing domestic re-
serves;

(13) enhance the role of coal and clean coal
technology in meeting the Nation's energy
needs;

(14) foster competition in the electric util-
ity industry; and

(15) provide enhanced oil security protec-
tion ghrough the Strategic Petroleum Re-
serve.

Subtitle B—Goals, Least-Cost Energy
Strategy, and Director of Climate Protection

SEC. 1201. GoAL8 AND POLICIES.—(a)
GoALs.—The goals of this subtitle are to—

(1) investigate the feasibility and eco-
nomic, energy, social, environmental and
competitive implications of the stabilization
of the generation of carbon dioxide and other
greenhouse gases in the United States;

(2) assess the feasibility of further limit-
ing, or reducing, the generation of carbon di-
oxide and other greenhouse gases not con-
trolled by the 1987 Montreal Protocol on
Substances that Deplete the Ozone Layer;

(3) investigate the feasibility and eco-
nomic, energy, social, and environmental
implications of achieving a 20 percent reduc-
tion in the generation of carbon dioxide by
the year 2005 as recommended by the 1988 To-
ronto Scientific World Conference on the
Changing Atmosphere;

(4) investigate the feasibility and eco-
nomic, energy, social, and environmental
implications of stabilizing carbon dioxide
emissions by the year 2005; and

(5) evaluate the potential social, economic,
energy, and environmental implications of
implementing the policies mentioned in
paragraphs (1), (2), (3), and (4) in order to en-
able the United States to comply with any
obligations under an international global cli-
mate change framework convention or
agreement.

(b) PoLICIES.—The least-cost energy strat-
egy under section 1202 shall evaluate the eco-
nomic, energy, social, environmental, tech-
nical, and competitive impacts of the imple-
mentation of policies to be considered in sec-
tion 1201(a) that include, but are not limited
to, policies that:

(1) implement standards for more efficient
use of fossil fuels;

(2) increase the energy efficiency of exist-
ing technologies,
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(3) encourage technologies, including clean
coal technologies, that generate lower levels
of carbon dioxide and other greenhouse
gases;

(4) promote the use of renewable energy re-
sources, including solar, geothermal, sus-
tainable biomass, hydropower, and wind
power;

(6) affect the development and consump-
tion of energy and energy efficiency re-
sources and electricity through tax policy;

(6) encourage investment in energy effi-
cient equipment and technologies; and

(7) encourage the development of energy
technologies, such as advanced nuclear fis-
sion and nuclear fusion, that produce energy
without carbon dioxide and other greenhouse
gases as a byproduct, and encourage the de-
ployment of nuclear electric generating ca-
pacity.

(¢) CHLOROFLUOROCARBONS.—The reduction
of the generation of chlorofluorocarbons
shall be in accordance with the provisions of
the Montreal Protocol, unless subsequent
Federal legislation is enacted establishing
new guidelines for the reduction or elimi-
nation of the use of chlorofluorocarbons.

(d) FRAMEWORK CONVENTION.—In order to
promote international cooperation in ad-
dressing potential global climate change, it
is the goal of the United States to establish
by 1992, an international framework conven-
tion on global climate change through the
activities of the Negotiating Committee for
a Framework Convention of the United Na-
tions International Environmental Program
and the World Meteorological Organization
and to secure the commitment of the com-
munity of nations to such convention.

SEC. 1202. LEAST-COST ENERGY STRATEGY.—
(a) STRATEGY.—The first National Energy
Policy Plan (the “‘Plan’) under section 801 of
the Department of Energy Organization Act
(42 U.8.C. 7321) prepared and submitted by
the President to Congress after the date of
the enactment of this Act, and each subse-
quent such Plan, shall include a least-cost
energy strategy prepared by the Secretary.

(b) PRIORITIES.—(1) The least-cost energy
strategy shall identify Federal priorities for
the encouragement of the use of energy and
energy efficiency resources. In developing
the least-cost energy strategy, the Secretary
shall take into consideration the economic,
energy, social, and environmental con-
sequences of his cholces. Such strategy shall
be designed to achieve to the maximum ex-
tent practicable and at least-cost to the Na-
tion—

(A) the energy production, utilization, and
conservation objectives of the Plan; and

(B) the stabilization and eventual reduc-
tions in the generation of carbon dioxide and
other greenhouse gases mentioned in section
1201(a).

(2) The least-cost energy strategy shall in-
clude—

(A) a comprehensive inventory of available
energy and energy efficiency resources and
their projected costs, taking into account all
costs of production, transportation, and uti-
lization of such resources, including— :

(i) coal, clean coal technologies, coal seam
methane, and underground coal gasification;

(ii) energy efficiency, including existing
technologies for increased efficiency in pro-
duction, transportation, and utilization of
energy, and other technologies that are an-
ticipated to be available through further re-
search and development; and

(iii) other energy resources, such as renew-
able energy, solar energy, nuclear fission, fu-
sion, geothermal, biomass, fuel cells, and hy-
dropower.
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(B) a proposed two-year program for assur-
ing adequate supplies of energy and energy
efficiency resources under paragraph (1), and
an identification of actions that can be un-
dertaken within existing Federal authority;
and

(C) recommendations for any new Federal
authority needed to achieve the purposes of
this Act.

(c) SECRETARIAL CONSIDERATION.—(1) In de-
veloping the least-cost energy strategy, the
Secretary shall give full consideration to:

(A) the relative costs of energy and energy
efficiency resources based upon a comparison
of the estimated system costs of other simi-
larly reliable and available resources; and

(B) the economic, energy, social and envi-
ronmental consequences resulting from the
establishment of any particular order of Fed-
eral priority.

(2) System costs under paragraph (1) are all
direct and quantifiable net costs for the re-
source over its available life, including the
cost of production, transportation, utiliza-
tion, waste management, environmental
compliance, and, in the case of imported en-
ergy resources, maintaining access to foreign
sources of supply.

(3) When comparing an energy efficiency
resource to an energy resource, a higher pri-
ority shall be assigned to the energy effi-
ciency resource whenever its estimated sys-
tem cost is equal to the estimated system
cost of the energy resource.

SEC. 1203. DIRECTOR OF CLIMATE PROTEC-
TION.—{a) APPOINTMENT.—Within six months
after the date of the enactment of this Act,
the Secretary shall appoint within the De-
partment, a Director of Climate Protection
(the “Director’). The Director shall:

(1) in the absence of the Secretary, serve as
the Secretary's representative for inter-
agency and multilateral policy discussions of
global climate change;

(2) monitor domestic and international
policies for their effects on the generation of
carbon dioxide and other greenhouse gases;
and

(3) have the authority to participate in the
planning activities of relevant Departmental
programs.

(b) Beginning 18 months after the date of
the enactment of this Act, and annually
thereafter, the Director shall participate in
the formulation of the least-cost energy
strategy under section 1202, research, and de-
velopment, priorities under section 13101,
and the management plan under section
13102.

SEC. 1204. REPEAL.—Title III of the Energy
Security Act (42 U.S.C. 7361, et. seq.) is here-
by repealed.

TITLE II—DEFINITIONS

8EC. 2101. DEFINITIONS.—As used in this Act
the term—

(a) “‘Secretary” means the Secretary of
Energy, unless otherwise provided;

(b) “joint venture' means any agreement
entered into under this Act by the Secretary
with more than one or a consortium of non-
Federal persons (including a joint venture
under the National Cooperative Research
Act of 1984 (15 U.S.C. 4301 et seq.)) for cost-
shared research, development, or demonstra-
tion of technologies, but does not include
procurement contracts, grant agreements, or
cooperative agreements as those terms are
used in sections 6303, 6304, and 6305 of title 31,
United States Code, and joint ventures au-
thorized herein shall be conducted in accord-
ance with the procedures and requirements
of paragraphs (b)(1), (b)(2) and (b)(5) of sec-
tion 6 of the Renewable Energy and Energy
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Efficiency Technology Competitiveness Act
of 1989 (Pub. L. No. 101-218);

(¢) “‘non-Federal person’” has the same
meaning as set forth in subsection (3) of sec-
tion 3 of the Renewable Energy and Energy
Efficiency Technology Competiveness Act of
1989 (Pub. L. No. 101-218); and

(d) ‘‘lesser-developed countries” shall in-
clude, but not be limited to, Eastern Europe
and the Soviet Union.

TITLE III—CORPORATE AVERAGE FUEL
ECONOMY

SEC. 3101. SHORT TITLE.—This title may be
cited as the “Motor Vehicle Fuel Efficiency
Act of 1991".

SEC. 3102. DEFINITIONS.—Section 501 of the
Motor Vehicle Information and Cost Savings
Act (15 U.S8.C. 2001) is amended by adding at
the end the following new paragraphs:

*(15) The term ‘light truck’' means an auto-
mobile other than a passenger automobile.

*‘(16) The term ‘vehicle class' means (i) all
passenger automobiles; (ii) all light trucks;
or (iii) a class of light trucks as determined
by the Secretary of Transportation under
section 502(b)(4)."".

SEC. 3103. AVERAGE FUEL ECONOMY STAND-
ARDS FOR PASSENGER AUTOMOBILES.—Section
502(a) of the Motor Vehicle Information and
Cost Savings Act (15 U.8.C. 2002(a)) is amend-
ed by striking subsection (a) and inserting
the following:

“(a)(1) Except as otherwise provided in sub-
section (c), the average fuel economy for pas-
senger automobiles manufactured by any
manufacturer in any model year after model
year 1984 shall not be less than the number of
miles per gallon established for such model
year under the following table:

‘‘Average fuel economy standard

“Model year

**1985 through 1995 . 27.5 miles per gallon.

1996 through 2001 . . Determined by the Sec-
retary under paragraph
(2)(A).

42002 and thereafter ....... Determined by the Sec-

retary under paragraph
(2)(B).

**(2) Not later than July 1, 1992, the Sec-
retary shall prescribe, by rule, for each man-
ufacturer of passenger antomobiles, average
fuel economy standards for—

‘‘(A) passenger automobiles manufactured
by such manufacturer in model years 1996
through 2001; and

*‘(B) passenger automobiles manufactured
by such manufacturer in model years 2002
and thereafter.

‘*(3) The average fuel economy standard
prescribed by the Secretary for any manufac-
turer under paragraph (2)(A) or (B) shall be
set at a level which the Secretary deter-
mines is the maximum feasible average fuel
economy level for such manufacturer as de-
termined under subsection (d).”.

SEC. 3104. AVERAGE FUEL ECONOMY STAND-
ARDS FOR LIGHT TRUCKS.—Section 502 of the
Motor Vehicle Information and Cost Savings
Act (15 U.S.C. 2002) is amended further by
striking subsection (b) and inserting the fol-
lowing:

“{b)1) The Secretary shall, by rule, pre-
scribe average fuel economy standards for
light trucks which are manufactured by any
manufacturer in each model year before
model year 1996. Such standards shall be set
at a level which the Secretary determines is
the maximum feasible average fuel economy
level which such manufacturers are able to
achieve in each model year to which this
subsection applies. Any standard applicable
to a model year under this subsection shal
be prescribed at least 18 months prior to th
beginning of such model year.
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“(2) Not later than July 1, 1992, the Sec-
retary shall prescribe, by rule, for each man-
ufacturer of light trucks, average fuel econ-
omy standards for—

“(A) light trucks manufactured by such
manufacturer in model years 1996 through
2001; and

*(B) light trucks manufactured by such
manufacturer in model years 2002 and there-
after.

“(3) The average fuel economy standard
prescribed by the Secretary for any manufac-
turer under paragraph (2)(A) or (B) shall be
set at a level which the Secretary deter-
mines is the maximum feasible average fuel
economy level for such manufacturer as de-
termined under subsection (d).

‘“(4) Any rule prescribed by the Secretary
under this subsection may provide for sepa-
rate standards for different classes of light
trucks (as determined by the Secretary).”.

SEC. 3105. EXEMPTIONS FOR MANUFACTURERS
OF LIMITED NUMBERS OF PASSENGER AUTO-
MOBILES.—Section 502(c)(1) of the Motor Ve-
hicle Information and Cost Savings Act (15
U.8.C. 2002(c)(1)) is amended by inserting
“for any model year prior to model year
1996"" immediately before the period at the
end of the first sentence.

SEC. 3106. CALCULATION OF AVERAGE FUEL
ECONOMY STANDARDS FOR INDIVIDUAL MANU-
FACTURERS.—Section 502 of the Motor Vehi-
cle Information and Cost Savings Act (15
U.S.C. 2002) is amended further by striking
subsection (d) and inserting the following:

“(d)1) The Secretary shall determine the
maximum feasible average fuel economy
achievable for passenger automobiles, light
trucks, or class of light trucks manufactured
by any manufacturer (i) during model year
1996 through 2001 and (ii) during model year
2002 and thereafter by—

“(A) determining, in accordance with sub-
section (e)(2), the maximum feasible average
fuel economy (in miles per gallon) of all
automobiles of such vehicle class manufac-
tured by all manufacturers during such pe-
riod;

“(B) calculating the percentage increase in
the average fuel economy of all automobiles
of such vehicle class that the maximum fea-
sible average fuel economy determined in
paragraph (1) represents compared to the av-
erage fuel economy of all automobiles of
such wvehicle class manufactured in model
year 1990 as determined in accordance with
section 503; and

*{C) increasing the average fuel economy
of automobiles of such vehicle class manu-
factured by such manufacturer in model year
1990 by the percentage increase calculated in
accordance with paragraph (2).

**(2) The Secretary may apply different per-
centage increases to different vehicle class-
es, but shall apply the same percentage in-
crease calculated under paragraph (1)}B) to
all manufacturers of automobiles of such ve-
hicle class.™.

SEc. 3107. DETERMINATION OF MAXIMUM
FEASIBLE AVERAGE FUEL EcONOMY.—Section
502 of the Motor Vehicle Information and
Cost Savings Act (15 U.S.C. 2002) is amended
further by striking subsection (e) and insert-
ing the following:

“(e)1) For purposes of subsections (a)(1),
(b)(1), and (e¢), in determining maximum fea-
sible average fuel economy, the Secretary
shall consider—

“{A) technological feasibility;

*“(B) economic practicability;
¢ *Y(C) the effect of other Federal motor vehi-
cle standards on fuel economy; and

*“(D) the need of the Nation to conserve en-
ergy.
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*(2) For purposes of subsections (a)2) and
(8), (b)2) and (3), and (d), in determining the
maximum feasible average fuel economy of
all passenger automobiles, light trucks, or a
class of light trucks, as the case may be,
manufactured by all manufacturers during
(1) model years 1996 through 2001 or (ii) model
year 2002 and thereafter, the Secretary shall
assume that, taken as a whole, the popu-
lation of automobiles of such vehicle class
manufactured by all manufacturers during
such model year—

“(A) uses all fuel-saving technologies and
designs that are capable of being commer-
cialized by the appropriate period, consider-
ing—

*(i) the time at which improved or new
technologies and designs could be introduced
and the rates at which they might penetrate
the market under existing industrial capa-
bilities; and

‘*(ii) any technical, financial, regulatory,
organizational, and marketing limitations to
deploying improved or new technologies by
such period;

“(B)i) with respect to passenger auto-
mobiles, attains the same performance level
(measured by the product of torque and axle
ratio divided by curb weight) as passenger
automobiles manufactured in model year
1990, taken as a whole; and

“(11) with respect to light trucks or class
thereof, attains performance levels and util-
ity comparable to such class manufactured
in model year 1990;

*(C) reflects the same size mix and interior
volume as automobiles of such model type
manufactured in model year 1990, taken as a
whole;

“(D) meets all applicable emission stand-
ards; and

“(E) meets all applicable automobile safe-
ty standards.”.

SEC. 3108. AMENDMENT OF STANDARDS.—Sec-
tion 502(f) of the Motor Vehicle Information
and Cost Savings Act (15 U.S.C. 2002(f)) is
amended—

(1) by striking ‘“‘subsection (a)(3)"" and in-
serting ‘‘subsection (a)(2)" each place it ap-
pears; and

(2) by striking “if required by paragraph (4)
of subsection (a),” in paragraph (2)(B).

SEC. 3109. PROCEEDINGS.—Section 502(h) of
the Motor Vehicle Information and Cost Sav-
ings Act (15 U.8.C. 2002(h)) is amended by
striking ‘‘Proceedings under subsection (a)(4)
or (d)" and inserting “‘Any proceeding to pro-
mulgate or amend a rule under this section".

SEC. 3110. CREDIT TRADING.—(a) CARRYING
FORWARD CREDITS.—Section 502(1)(1)(B)(ii) of
the Motor Vehicle Information and Cost Sav-
ings Act (15 U.S.C. 2002(1)(1)(B)(ii)) is amend-
ed to read as follows:

‘'(ii) to the extent that such credit is not
80 taken into account pursuant to clause (i),
shall be available to be taken into account
with respect to the average fuel economy of
that manufacturer—

“(I) for any three consecutive model years
immediately following the model year in
which such manufacturer exceeds such appli-
cable average fuel economy standard with
respect to credits earned for exceeding aver-
age fuel economy standards for model years
prior to 1996; and

‘“(II) until used with respect to credits
earned for exceeding average fuel economy
standards for model years 1996 and there-
after.”.

(b) TRANSFERRING CREDITS.—Section 502(1)
of the Motor Vehicle Information and Cost
Savings Act (156 U.S.C. 2002(1)) is amended—

(1) by striking paragraph (3) and inserting
the following:
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**(3) Credits under this subsection may be
transferred among manufacturers and among
vehicle classes of a manufacturer in accord-
ance with rules issued by the Secretary
under paragraph (4).”"; and

(2) by redesignating paragraph (4) as para-
graph (4)(A) and inserting at the end the fol-
lowing new subparagraph:

‘“(B) Not later than 24 months after the
date of enactment of the Motor Vehicle Fuel -
Efficiency Act of 1991, the Secretary shall
issue rules implementing the credit trading
system authorized by paragraph (4).”.

(¢) CONFORMING AMENDMENTS.—Section
502(1) of the Motor Vehicle Information and
Cost Savings Act (15 U.S.C. 2002(1)) is amend-
ed further—

(1) by striking “automobiles which are not
passenger automobiles and inserting “‘light
trucks" in paragraph (2); and

(2) by striking ‘‘class of automobiles” and
inserting “‘light trucks’ in paragraph (2).

SEC. 3111, CALCULATION OF FUEL EcoNOMY
FOR LIGHT TRUCKS.—Section 503(a)(2) of the
Motor Vehicle Information and Cost Savings
Act (15 U.8.C. 2003(a)(2)) is amended by add-
ing before the period the following:

“that are based upon the method required
by this section for calculation of average
fuel economy of passenger automobiles'.

SEC. 3112. AIRBAG CREDIT FOR SMALL PAs-
SENGER AUTOMOBILES.—(&) AIRBAG CREDIT,—
Section 503 (a) of the Motor Vehicle Informa-
tion and Cost Savings Act (156 U.S.C. 2003(a))
is amended—

(1) in paragraph (1) by inserting *‘; subject
to paragraph (4)," immediately before ‘‘be
calculated’’; and

(2) by adding at the end the following new
paragraph:

“(4)(A) If a manufacturer manufactures
small passenger automobiles which comply
with Federal Motor Vehicle Safety Standard
Number 208 by means of airbags for the driv-
er seating position only or for both the driv-
er and front seat outboard seating positions,
average fuel economy for purposes of section
502 (a) and (c) shall be calculated as provided
under subsection (a)(1), except that in the
calculation of the sum of terms under sub-
section (a)(1)(B) the term applicable to any
model type of small passenger automobile
for which there are automobiles so equipped
with airbags shall be determined by adding—

(i) the fraction that is created by dividing
the number of small passenger automobiles
of such model type that are equipped with
airbags for the driver seating position only,
by 105 percent of the fuel economy measured
for such model type,

“(ii) the fraction that is created by divid-
ing- the number of small passenger auto-
mobiles of such model type that are equipped
with airbags for both the driver and out-
board front seating positions, by 110 percent
of the fuel economy measured for such model
type, and

“(iii) the fraction that is created by divid-
ing the number of small passenger auto-
mobiles of such model type that are not so
equipped, by the fuel economy measured for
such model type.

“(B) For purposes of this paragraph, the
term ‘small passenger automobile' means a
passenger automobile (i) with a wheel base of
less than 100 inches, or with a curb weight of
2,750 pounds or less, and (ii) whose measured
fuel economy is at least 35 miles per gal-
lon.".

(b) CONFORMING AMENDMENT.—Section
502(e) of the Motor Vehicle Information and
Cost Savings Act (15 U.S.C. 2002(e)) as
amended by section 3107 of this Act is
amended further by adding at the end the
following new paragraph:
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“(3) In determining maximum feasible av-
erage fuel economy, the Secretary shall not
consider the alternative calculation for air-
bag-equipped passenger automobiles under
section 503(a)(4).”".

SEC. 3113. EXPLANATORY BOOKLET DISTRIB-
UTED BY SECRETARY OF ENERGY.—(a) MINI-
MUM NUMBER OF COPIES DISTRIBUTED.—Para-
graph (1) of section 506(b) of the Motor Vehi-
cle Information and Cost Savings Act (15
U.8.C. 2006(b)) is amended by adding at the
end the following new sentence:

“During the 12-month period beginning on
the first day of the first month after the date
of enactment of the Motor Vehicle Fuel Effi-
clency Act of 1991, the Secretary of Energy
shall distribute no less than 100 booklets
each year to each dealer and shall distribute
as many in addition to 100 booklets as are
reasonably requested by dealers from time to
time.".

(b) TECHNICAL AMENDMENTS.—(1) Bection
506(b)(1) of the Motor Vehicle Information
and Cost Savings Act (15 U.8.C. 2006(b)(1)) is
amended further by striking **Administrator
of the Federal Energy Administration' and
inserting *‘Secretary of Energy"’.

(2) Section 506(e) of the Motor Vehicle In-
formation and Cost Savings Act (16 U.S.C.
2006(e)) is amended by striking ‘“‘Federal En-
ergy Administrator” and inserting *“Sec-
retary of Energy".

SEc. 3114. EXCESSIVE FUEL CONSUMPTION
FEE.—The Motor Vehicle Information and
Cost Savings Act is amended by striking sec-
tion 507 (15 U.S.C. 2007) and inserting the fol-
lowing:

““EXCESSIVE FUEL CONSUMPTION FEE

*“SEC. 507. (&) If the average fuel economy

calculations reported by the EPA Adminis-

trator to the Secretary under section 503(d)
indicate that the average fuel economy of
any manufacturer does not meet the applica-
ble average fuel economy standards estab-
lished under section 502(a), (b), or (c), the
Secretary shall assess the manufacturer an
excessive fuel consumption fee in an amount
determined under section 508.

“(b) The amount of the fee shall be as-
sessed by the Secretary by written notice.

“(e) (1) Not later than 30 days after a deter-
mination by the Secretary under subsection
(a) that a manufacturer has failed to meet
any applicable average fuel economy stand-
ard under section 502, such manufacturer
may apply to the Federal Trade Commission
for a certification under this subsection. If
the manufacturer shows and the Federal
Trade Commission determines that reduc-
tion of the fee which the Secretary shall oth-
erwise assess is necessary to prevent a sub-
stantial lessening of competition in that seg-
ment of the automobile industry subject to
the standard with respect to which such fee
is assessed, the Commission shall so certify.
The certification shall specify the maximum
amount that such fee may be reduced. To the
maximum extent practicable, the Commis-
sion shall render a decision with respect to
an application under this subsection not
later than 90 days after the application is
filed with the Commission. A proceeding
under this subsection shall not have the ef-
fect of delaying the manufacturer's liability
under this section for a fee for more than 90
days after such application is filed, but any
payment made before a decision of the Com-
mission under this subsection becomes final
shall be paid to the court in which the fee is
collected, and shall (except as otherwise pro-
vided in paragraph (2)) be held by such court,
until 90 days after such decision becomes
final (at which time it shall be paid into the
general fund of the Treasury).
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*(2) Whenever a fee has been assessed and
collected from a manufacturer under this
section, and is being held by a court in ac-
cordance with paragraph (1), and the Sec-
retary subsequently determines to reduce
such fee pursuant to section 508(c), the Sec-
retary shall direct the court to remit the ap-
propriate amount of the fee to such manufac-
turer.

“(dy1) Any manufacturer assessed a fee
under this section may obtain review of a de-
termination (i) of the Secretary to assess
such fee or (ii) of the Federal Trade Commis-
sion under subsection (c) in the United
States Court of Appeals for the District of
Columbia Circuit, or for any circuit wherein
the manufacturer resides or has his principal
place of business. Such review may be ob-
tained by filing a notice of appeal in such
court within 30 days after the date of such
determination, and by simultaneously send-
ing a copy of such notice by certified mail to
the Secretary or the Federal Trade Commis-
sion, as the case may be. The Secretary or
the Commission, as the case may be, shall
promptly file in such court a certified copy
of the record upon which such determination
was made. Any such determination shall be
reviewed in accordance with chapter T of
title 5, United States Code. i

“(2) If any manufacturer fails to pay a fee
after it has become a final and unappealable
order, or after the appropriate court of ap-
peals has entered final judgment in favor of
the Secretary, the Attorney General shall re-
cover the amount for which the manufac-
turer is liable in any appropriate district
court of the United States. In such action,
the validity and appropriateness of the final
order assessing the fee shall not be subject to
review.

‘(e) A claim of the United States for a fee
assessed against a manufacturer under this
section shall, in the case of the bankruptcy
or insolvency of such manufacturer, be sub-
ordinate to any claim of a creditor of such
manufacturer which arises from an extension
of credit before the date on which the judg-
ment in any collection action under this sec-
tion becomes final (without regard to sub-
section (d)).".

SEC. 3115. AMOUNT OF THE EXCESSIVE FUEL
CONSUMPTION FEE.—Subsections (a), (b), (¢),
and (d) of section 508 of the Motor Vehicle
Information and Cost Savings Act (15 U.S.C.
2008(a.)-(d)) are amended to read:

‘““AMOUNT OF THE EXCESSIVE FUEL
CONSUMPTION FEE

“SEC. 508. (a)(1) The Secretary shall deter-
mine the amount of the excessive fuel con-
sumption fee to be assessed under section 507
with respect to passenger automobiles manu-
factured in any model year by multiplying
the base fee provided in subsection (b) by (i)
the number of tenths of a mile per gallon by
which the average fuel economy of the pas-
senger automobiles manufactured by such
manufacturer during such model year is ex-
ceeded by the applicable average fuel econ-
omy standard established under section
502(a) or (c), multiplied by the number of
passenger automobiles manufactured by such
manufacturer during such model year, re-
duced (at the election of the manufacturer)
by (ii) credits available under section 502(1)
for such model year.

‘(2) The Secretary shall determine the
amount of the excessive fuel consumption
fee to be assessed under section 507 with re-
spect to light trucks manufactured in any
model year by multiplying the base fee pro-
vided in subsection (b) by (i) the number of
tenths of a mile per gallon by which the ap-
plicable average fuel economy standard ex-
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ceeds the average fuel economy of the light
trucks manufactured by such manufacturer
during such model year, multiplied by the
number of light trucks to which such stand-
ard applies manufactured by such manufac-
turer during such model year, reduced (at
the election of the manufacturer) by (ii)
credits available under section 502(1) for such
model year.

“(b) For purposes of calculating the
amount of any civil penalty under this sec-
tion, the amount of the base fee shall be—
“For model years:

“Prior to 1983
1993

} .00

The amount of the fee
applicable in the prior
model year as adjusted
in accordance with the
annnal implicit price
deflator for the gross
national product dur-
ing such model year.

“(¢c) The Secretary shall have the discre-
tion to reduce the amount of the fee cal-
culated under this section only to the ex-
tent— :

**(1) necessary to prevent the insolvency or
bankruptey of the manufacturer,

(2) such manufacturer shows that its fail-
ure to meet the standards of section 502 re-
sulted from an act of God, a strike, or a fire,
or

(3) the Federal Trade Commission has cer-
tified that reduction of such fee is necessary
to prevent a substantial lessening of com-
petition, as determined under section 507(c).

“(d)1XA) The Secretary shall, by rule in
accordance with the provisions of this sub-
section and subsection (e), substitute a high-
er amount for the amount of the base fee
which would be used to calculate the fee
under subsection (a) in the absence of such
rule, if the Secretary finds that—

“(1) the additional amount of the fee which
may be imposed under such rule will result
in, or substantially further, substantial en-
ergy conservation for automobiles in future
model years for which such higher fee may
be imposed; and

(i) subject to subparagraph (B), such ad-
ditional amount of fee will not result in sub-
stantial deleterious impacts on the economy
of the United States or any State or region
of any State.

‘“(B) Any findings under subparagraph
(A)(ii) may be made only if the Becretary
finds that it is likely that—

(1) such additional amount of fee will not
cause a significant increase in unemploy-
ment in any State or region thereof:

**(i1) such additional amount will not ad-
versely affect competition; and

*(iil) such additional amount will not
cause a significant increase in automobile
imports.

‘*(2) Any rule under paragraph (1) may not
provide that the amount per tenth of a mile
per gallon used to calculate the fee under
subsection (a) be less than the base fee or
more than twice the base fee provided by
subsection (b).".

SEC. 3116. ESTABLISHMENT OF THE EXCES-
SIVE FUEL CONSUMPTION FUND.—Section 508
of the Motor Vehicle Information and Cost
Savings Act (156 U.S.C. 2008) is amended fur-
ther by adding at the end the following new
subsection:

*(f)(1) There is hereby established in the
Treasury of the United States a separate
fund, to be known as the Excessive Fuel Con-
sumption Fund. The Fund shall consist of all
fees collected by the Secretary under this
section.
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“(2) Subject to appropriation, the Sec-
retary of Energy may make expenditures
from the Fund for purposes of—

‘““(A) providing financial assistance to the
States in accordance with section 514; and

“(B) funding other energy conservation
programs, to the extent that the amount
available in the Fund exceeds the amount
needed under subparagraph (A).

‘(3) The Secretary of the Treasury shall
hold the Fund and, after consulting with the
Secretary of Transportation and the Sec-
retary of Energy, shall report annually to
the Congress on the financial condition and
operations of the Fund during the preceding
fiscal year. The budget of the Fund shall be
included in the Budget of the United States
Government.”".

SEC. 3117. SCRAPPAGE OF OLDER VEHICLES.—
The Motor Vehicle Information and Cost
Savings Act is amended further by adding at
the end thereof the following new section:

“‘SCRAPPAGE OF OLDER VEHICLES

“SeEC. 514. (a) The Secretary of Energy
shall provide financial assistance to State
programs encouraging the voluntary re-
moval from use and the marketplace pre-1980
model year automobiles.

“(b)(1) Within 180 days after the enactment
of the Motor Vehicle Fuel Efficiency Act of
1991, the Secretary of Energy, after consult-
ing with the EPA Administrator, shall adopt
rules necessary to review and approve State
programs that qualify for financial assist-
ance under subsection (a).

*(2) Any rules adopted by the Secretary of
Energy under paragraph (1) shall require
that to qualify for Federal assistance under
subsection (a) at least 50 percent of the cost
of the program be paid for from State or pri-
vate funds.

“(c) The Secretary of Energy is authorized,
subject to appropriation, to make expendi-
tures from the Excessive Fuel Consumption
Fund for purposes of this section.”.

SEC. 3118. TECHNICAL AND CONFORMING
AMENDMENTS.—(a) DESIGNATION OF THE EPA
ADMINISTRATOR.—Section 502 (g)(1) of the
Motor Vehicle Information and Cost Savings
Act (15 U.S.C. 2002(g)(1) is amended by strik-
ing “Environmental Protection Agency"™ and
inserting “EPA™.

(b) ELIMINATION OF THE SECRETARY'S AD-
JUSTMENT AUTHORITY.—Section 502(1)(1)(B) of
the Motor Vehicle Information and Cost Sav-
ings Act (15 U.8.C. 2002 (1)(1)(B)) is amended
by striking ‘“any adjustment under sub-
section (d) or™.

(c) DESIGNATION OF THE ENERGY AND COM-
MERCE COMMITTEE.—Section
503(b)(3)(D)(ii)(II) of the Motor Vehicle Infor-
mation and Cost Savings Act (15 U.S.C.
2003(b)(3)(D)(ii}1I)) is amended by striking
“Interstate and Foreign Commerce’ and in-
serting “Energy and Commerce’’.

(d) LEGISLATIVE VETO.—Section 504(a) of
the Motor Vehicle Information and Cost Sav-
ings Act (15 U.S.C. 2004(a)) is amended by
striking “(or in the case of an amendment
submitted to each House of the Congress
under section 502(a)(4), at any time prior to
60 days after the expiration of the 60-day pe-
riod specified in section 502(a)(5))".

TITLE IV—FLEETS AND ALTERNATIVE

FUELS
Subtitle A—Alternative Fuel Fleets

SEC. 4101. DEFINITIONS.—For the purposes
of this subtitle—

(1) “alternative fuel' means methanol,
ethanol, and other alcohols; mixtures con-
taining 85 percent or more by volume of
methanol, ethanol, or other alcohol with
gasoline or other fuels; natural gas; liquefied
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petroleum gas; hydrogen; coal-derived liquid
fuels; and electricity;

(2) “alternative fuel vehicle”
motor vehicle that—

(A) operates solely on alternative fuel, or

(B) is a flexi-fueled vehicle;

(3) “‘diesel truck™ means a truck that has
a gross vehicle weight over 8,500 pounds and
under 26,000 pounds and is powered by diesel
fuel;

(4) “‘Federal agency’ means any executive
department, military department, govern-
ment corporation, independent establish-
ment, executive agency, the United States
Postal Service, the Congress, and the courts
of the United States;

(5) “fleet’” means a number of motor vehi-
cles that are centrally fueled or capable of
being centrally fueled and are owned, oper-
ated, leased, or otherwise controlled by a
Federal agency, State, or person. This term
does not include—

(A) motor vehicles held for daily lease or
rental to the general public;

(B) motor vehicles held for sale by motor
vehicle dealers, including demonstration ve-
hicles;

(C) motor vehicles used for motor vehicle
manufacturer product evaluations or tests;

(D) law enforcement vehicles;

(E) emergency vehicles;

(F) military vehicles that the Secretary of
Defense has certified to the Secretary must
be exempt for national security reasons;

(G) non-road vehicles, including farm and
construction vehicles; or

(H) vehicles that under normal operations
are garaged at a personal residence at night;

(6) “flexi-fueled vehicle"” means a motor
vehicle that can operate on alternative and
non-alternative fuel;

(7) “motor vehicle' means—

(A) any four-wheel passenger automobile,
as the term ‘‘passenger automobile” is de-
fined in section 501(2) of the Motor Vehicle
Information and Cost Savings Act (15 U.S.C.
2001(2));

(B) any truck with a gross vehicle weight
up to 26,000 pounds, including “light trucks,”
as defined in section 501(15) of the Motor Ve-
hicle Information and Cost Savings Act (15
U.8.C. 2001(15)) and ‘“‘diesel trucks' as de-
fined in this section;

(C) and any bus designed to transport more
than ten persons;

(8) “person’’ means—

(A) any individual, corporation, partner-
ship, or association;

(B) any municipality or political subdivi-
sion of a State;

(9) “‘covered person' means a person that
owns, operates, leases, or otherwise con-
trols—

(A) a fleet that contains at least 20 motor
vehicles that are centrally fueled or capable
of being centrally fueled, and are used pri-
marily within a metropolitan statistical
area or a consolidated metropolitan statis-
tical area, as established by the Bureau of
the Census, with a 1980 population of 250,000
or more; and

(B) at least 50 motor vehicles within the
United States; and

(10) “‘State’ means a State, any agency of
a State (but not a municipality or political
subdivision of a State), or the District of Co-
lumbia.

SEC. 4102. FEDERAL FLEETS.—(a) PURCHASE
REQUIREMENTS.—When any Federal agency
purchases, leases, or otherwise acquires vehi-
cles for a Federal fleet, in the years specified
in this section, the following percentage of
the vehicles purchased, leased, or otherwise
acquired shall be alternative fuel vehicles in
the respective years—

means a
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(1) in 1995, 10 percent;

(2) in 1996, 15 percent;

(3) in 1997, 25 percent;

(4) in 1998, 50 percent;

(5) in 1999, 75 percent; and

(6) in 2000 and each year thereafter, 90 per-
cent.

(b) PROGRAM COORDINATION.—The Sec-
retary shall work with the Administrator of
General Services and the head of each Fed-
eral agency to plan effective coordination
and cooperation by Federal agencies in the
purchase, use, and refueling of alternative
fuel vehicles acquired under this section or
other provisions of law,

(c) REFUELING.—The Administrator of Gen-
eral Services shall, to the maximum extent
practicable, arrange for the fueling of alter-
native fuel vehicles acquired under this sec-
tion at commercial fueling facilities that are
open to the public and offer alternative fuels
for sale to the public.

(d) CosT OF VEHICLES TO FEDERAL AGEN-
cy.—Notwithstanding the provisions of sec-
tion 211 of the Federal Property and Admin-
istrative Services Act of 1949 (40 U.S.C. 491),
the Administrator of General Services shall
not include the incremental costs of alter-
native fuel vehicles in the amount to be re-
imbursed by Federal agencies if the Adminis-
trator determines that appropriations pro-
vided pursuant to this section are sufficient
to provide for the incremental cost of such
vehicles over the cost of comparable conven-
tional vehicles.

(e) LIMITATIONS ON APPROPRIATIONS.—
Funds appropriated pursuant to the author-
ization under this section shall be applicable
only—

(1) to the portion of the cost of acquisition,
maintenance, and operation of vehicles ac-
quired under this paragraph which exceeds
the cost of acquisition, maintenance, and op-
eration of comparable conventional vehicles;

(2) to the portion of the costs of fuel stor-
age and dispensing equipment attributable
to such vehicles which exceeds the costs for
such purposes required for conventional ve-
hicles; and

(3) to the portion of the costs of acquisi-
tion of alternative fuel vehicles which rep-
resents a reduction in revenue from the dis-
posal of such vehicles as compared to reve-
nue resulting from the disposal of com-
parable conventional vehicles.

(f) VEHICLE CosTs.—The incremental cost
of vehicles acquired under this section over
the cost of comparable conventional vehicles
shall not be applied to any calculation with
respect to a limitation under law on the
maximum cost of individual vehicles which
may be acquired by the United States.

(g) AUTHORIZATION.—There is authorized to
be appropriated such sums as may be nec-
essary to carry out the provisions of this sec-
tion. Such sums as are appropriated for the
Administrator of General Services pursuant
to the authorization under this section shall
be added to the General Supply Fund estab-
lished in section 109 of the Federal Property
and Administrative Services Act of 1949 (40
U.8.C. 756).

SEC. 4103. STATE FLEETS.—When any State
that owns, operates, leases, or otherwise con-
trols at least 50 motor vehicles purchases,
leases, or otherwise acquires motor vehicles
for use in a fleet that contains at least 20
motor vehicles that are centrally fueled or
capable of being centrally fueled and are
used primarily within a metropolitan statis-
tical area or a consolidated metropolitan
statistical area, as established by the Bureau
of Census, with a 1980 population of 250,000 or
more, the following percentage of the vehi-
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cles purchased, leased, or otherwise acquired
for such fleet in the years specified shall be
alternative fuel vehicles—

(1) in 1995, 10 percent;

(2) in 1996, 15 percent;

(3) in 1997, 25 percent;

(4) in 1998, 50 percent;

(5) in 1999, 75 percent; and

(6) in 2000 and each year thereafter, 90 per-
cent.

SEC. 4104. PRIVATE AND MUNICIPAL
FLEETS.—When any covered person that
owns, operates, leases, or otherwise controls
at least 50 motor vehicles purchases, leases,
or otherwise acquires vehicles for a fleet
that contains at least 20 motor vehicles that
are centrally fueled or capable of being cen-
trally fueled and are used primarily within a
metropolitan statistical area or a consoli-
dated metropolitan statistical area, as estab-
lished by the Bureau of Census, with a 1980
population of 250,000 or more, the following
percentage of the vehicles purchased, leased,
or otherwise acquired for such fleet in the
years specified shall be alternative fuel vehi-
cles—

(1) in 1998, 30 percent;

(2) in 1999, 50 percent; and

(3) in 2000 and each year thereafter, 70 per-
cent.

SEC. 4105. RULES OF GENERAL APPLICABIL-
ITY.—(a) TREATMENT OF FRACTIONS.—If the
number of vehicles purchased, leased, or oth-
erwise acquired by a Federal agency, State,
or covered person in any year when multi-
plied by the percentage specified in section
4102, 4103, or 4104 contains a fraction, the
number of vehicles required to be alternative
fuel vehicles shall be increased to the next
whole number.

(b) FUEL USE REQUIREMENT.—The vehicles
purchased pursuant to section 4102, 4103, or
4104 shall be operated solely on alternative
fuels except when operating in an area where
the appropriate alternative fuel is unavail-
able.

(c) DIESEL TRUCKS.—Any Federal agency,
State, or covered person that operates a fleet
that is subject to the requirements of section
4102, 4103, or 4104, respectively, and contains
one or more diesel trucks may purchase,
lease, or otherwise acquire diesel trucks
after 1994 in proportion (relative to the total
number of motor vehicles) to the number of
diesel trucks in the agency, State, or per-
son's fleet that is subject to the require-
ments of section 4102, 4103, or 4104 on the
date of enactment of this subtitle, notwith-
standing such sections.

(d) DELAYED PURCHASE OPTION.—ANy cov-
ered person subject to section 4104 may post-
pone the acquisition of alternative fuel vehi-
cles required to be acquired in 1998 and 1999,
but after 1999, such person may only acquire
alternative fuel vehicles until such person
acquires a cumulative number of such vehi-
cles which exceeds 150 percent of the cumu-
lative number of alternative fuel vehicle pur-
chases that would have been needed to meet
the 1998 and 1999 requirements of section
4104. Such acquisitions shall be in addition
to any acquisition requirements under sec-
tion 4104 for years after 1999,

SEC. 4106. EXEMPTIONS.—(a) VEHICLE AND
FUEL AVAILABILITY.—The Secretary shall ex-
empt any Federal agency, State, or covered
person from the requirements of section 4102,
4103, or 4104, respectively, in whole or in
part, if the Secretary determines that:

(1) alternative fuel vehicles meeting the re-
quirements of such Federal agency, State, or
person are not available for purchase, lease,
or acquisition by other means; or

(2A) commercial alternative fuel refuel-
ing facilities are not available to the Federal
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agency, State, or person in the area in which
the vehicles are operated; and

(B) providing an alternative fuel refueling
facility for such agency, State, or person's
alternative fuel vehicles would be economi-
cally impracticable.

(b) DURATION OF EXEMPTIONS.—AnN exemp-
tion granted by the Secretary under sub-
section (a) shall be for an initial period of no
more than 12 months and shall be renewable
for additional periods of no more than 12
months.

SEC. 4107. VEHICLE CONVERSIONS.—The re-
quirements of sections 4102, 4103, and 4104
may be met through the conversion of exist-
ing or new gasoline or diesel-powered vehi-
cles to alternative fuel vehicles. For pur-
poses of such sections, the conversion of a
vehicle to an alternative fuel vehicle shall be
treated as the purchase of an alternative fuel
vehicle. Nothing in this subtitle shall be con-
strued to require any Federal agency, State,
or covered person to convert existing or new
gasoline or diesel-powered vehicles to alter-
native fuel vehicles or to purchase converted
vehicles.

SEC. 4108. CREDITS.—(a) IN GENERAL.—The
Secretary shall allocate a credit to a State
or covered person that is subject to the re-
quirements of section 4103 or 4104, respec-
tively, if that State or person purchases an
alternative fuel vehicle in excess of the num-
ber that State or person is required to pur-
chase under section 4103 or 4104 or purchases
an alternative fuel vehicle before the date
that State or person is required to purchase
an alternative fuel vehicle under such sec-
tion.

{b) ALLOCATION.—In allocating credits
under subsection (a), the Secretary shall al-
locate one credit for each alternative fuel ve-
hicle the State or covered person purchases
that exceeds the number of alternative fuel
vehicles that State or person is required to
purchase under section 4103 or 4104 or that is
purchased before the date that State or per-
son is required to purchase an alternative
fuel vehicle under such section. In the event
that a vehicle is purchased before the date
otherwise required, the Secretary shall allo-
cate one credit per vehicle for each year the
vehicle is purchased before the required date.
The credit shall be allocated for the same
type vehicle as the excess vehicle or earlier
purchased vehicle.

(c) USE OF CREDITS.—At the request of a

State or covered person allocated a credit
under this section, the Secretary shall treat
the credit as the purchase of one alternative
fuel vehicle of the type for which the credit
is allocated in the year designated by that
State or person when determining whether
that State or person has complied with this
subtitle in the year designated. A credit may
be counted toward compliance for only one
year.
(d) TRANSFERABILITY.—A State or covered
person allocated a credit under this section
or to whom a credit is transferred under this
section, may transfer freely the credit to an-
other State or person who is required to
comply with this subtitle. At the request of
the State or person to whom a credit is
transferred, the Secretary shall treat the
transferred credit as the purchase of one al-
ternative fuel vehicle of the type for which
the credit is allocated in the year designated
by the State or person to whom the credit is
transferred when determining whether that
State or person has complied with this sub-
title in the year designated. A transferred
credit may be counted toward compliance for
only one year.

SEC. 4109. REPORTS.—The Secretary may
require a Federal agency, State, or covered
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person to file with the Secretary the reports
the Secretary determines necessary to im-
plement this subtitle.

SEC. 4110. ENFORCEMENT.—(a) CIVIL PEN-
ALTIES.—A State or covered person who vio-
lates a requirement or prohibition of section
4103 or 4104, respectively, or 4105(b) is subject
to a civil penalty of not more than $2,500 per
violation. Each month in which a violation
occurs constitutes a separate violation, un-
less the violator establishes that the vehicle
necessary to comply with this subtitle could
not be purchased, leased, or otherwise ac-
quired in that month. The first month of a
violation of the yearly acquisition require-
ments of section 4103 or 4104 is the month in
which a State or person purchases, leases, or
otherwise acquires vehicles that result in
noncompliance with the yearly alternative
fuel vehicle purchase requirement under that
section. Each month in which compliance
has not been achieved after the first month
is a separate violation.

(b) CIviL ACTIONS.—The Secretary may re-
quest the Attorney General to commence a
civil action for a permanent or temporary in-
junction or to assess and recover any civil
penalty under subsection (a) of this section.
An action under this subsection may be
brought in the district court of the United
States for the district in which the violation
is alleged to have occurred or in which the
defendant resides or has his principal place
of business. The court in which the action
has been brought may restrain a violation,
require compliance, assess a civil penalty,
collect any noncompliance assessment and
nonpayment penalty owed the United States,
and award any other appropriate relief. In
such an action, subpoenaes for witnesses who
are required to attend a district court in any
district may run into any other district.

(c) MITIGATION OF PENALTIES.—In the de-
termining the amount of a penalty to be as-
sessed under this section, the court shall
take into consideration, in addition to other
factors justice may require, the size of the
business, the economic impact of the penalty
on the business, the violator’s full compli-
ance history and good faith efforts to com-
ply, the duration of the violation as estab-
lished by any credible evidence, payment by
the violator of penalties previously assessed
for the same violation, the economic benefit
of noncompliance, and the seriousness of the
violation.

SEC. 4111. IMPLEMENTATION.—(a) REGULA-
TIONS.—Within 180 days after the date of en-
actment of this subtitle the Secretary shall
issue regulations to implement this subtitle.
Such regulations shall include measures to
ensure that Federal agencies, States, and
covered persons comply with the require-
ments of sections 4102, 4103, and 4104, respec-
tively, and the criteria by which the Sec-
retary will determine whether to exempt
agencies, States, and covered persons from
such requirements under section 4105.

(b) DELEGATION TO STATES.—The Secretary
may delegate the administration and en-
forcement of this subtitle within any State
to the Governor of such State if—

(1) the Governor certifies that the State
has a program to administer and enforce the
subtitle; and

(2) the Secretary finds that the State pro-
gram is in accordance with the requirements
of the subtitle.

(c) FINANCIAL ASSISTANCE.—There is au-
thorized to be appropriated not more than
$20,000,000 to remain available until expended
for purposes of providing financial assistance
to States to which the Secretary delegates
administration and enforcement of this sub-
title.
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SUBTITLE B—Electric and Electric-Hybrid
Vehicle Demonstration, Infrastructure, De-
velopment, and Conforming Amendments

Part A—Electric and Electric-Hybrid Vehi-
cle Demonstration

SEC. 4201. SHORT TITLE.—This part may be
cited as the “Electric and Electric-Hybrid
Vehicle Demonstration Act”.

SEC. 4202. DEFINITIONS.—For the purposes
of this part, the term—

(1) “associated equipment” means that
equipment necessary for the regeneration,
refueling or recharging of batteries or other
forms of electric energy used to power an
electric vehicle and, in the case of electric-
hybrid vehicles, that equipment necessary
for the application or use of the non-electric
source of power in such vehicles;

(2) “‘comparable conventionally-fueled ve-
hicle’” means a commercially available vehi-
cle powered by an internal combustion en-
gine that utilizes gasoline or diesel fuel as
its fuel source and provides passenger capac-
ity or payload capacity comparable or simi-
lar to an electric vehicle or electric hybrid
vehicle, as determined by the Secretary;

(3) “discount payment” means that dis-
count from the electric vehicle suggested re-
tail price provided to the user of an electric
vehicle or electric-hybrid vehicle as deter-
mined pursuant to section 4205 of this part;

(4) “‘electric vehicle'’ means a vehicle pow-
ered by an electric motor that draws current
from rechargeable storage batteries, fuel
cells, or other sources of electric current;

(5) “electric-hybrid vehicle” means a vehi-
cle primarily powered by an electric motor
that draws current from rechargeable stor-
age batteries, fuel cells, or other source of
electric current and also relies on a non-elec-
trical source of power;

(6) *‘electric vehicle suggested retail price"”
or ‘“‘electric-hybrid vehicle suggested retail
price” means the price (including any addi-
tions to the price of such vehicle added as a
result of delivery to the point of use of such
vehicles) of an electric vehicle or electric-
hybrid vehicle set forth in a cooperative
agreement under section 4203(b), not ad-
justed to reflect any discount payment that
may be available under this part;

(7) “eligible metropolitan area’ means—

(A) any ozone non-attainment area classi-
fied under subpart 2 of part D of Title I of the
Clean Air Act, as amended, as Serious, Se-
vere, or Extreme as of the date of enactment
of this part;

(B) any carbon monoxide nonattainment
area with a carbon monoxide design value at
or above 16.0 parts per million based on data
available as of the date of enactment of this
part, but does not include carbon monoxide
nonattainment areas in which mobile
sources do not contribute significantly to
carbon monoxide exceedences; or

(C) any other metropolitan statistical area
with a 1980 population of 250,000 or more that
has been designated by a proposer and the
Secretary for a demonstration project under
this part;

(8) *‘manufacturer’” means a person or en-
tity that produces an electric vehicle or elec-
tric-hybrid vehicle and is capable, if deter-
mined to be by the Secretary, of providing
service and parts for such vehicle for a pe-
riod of five years or more;

(9) “proposer' means a person or entity
that submits a proposal to conduct a dem-
onstration project under the program au-
thorized by this part and may include a unit
of State or local government;

(10) “retail price differential means the
difference between the comparable conven-
tionally-fueled vehicle suggested retail price
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and the electric vehicle or electric-hybrid ve-
hicle suggested retail price;

(11) “‘suggested retail price'” means the
price (including any additions to the price of
such vehicle added as a result of delivery to
the point of use of such vehicle) of a com-
mercially awvailable conventionally-fueled
vehicle, as determined by the manufacturer's
established retail price, not adjusted to re-
flect any reductions in such price discounts
that may be available; and

(12) “‘user” means a person or entity that
purchases or leases an electric vehicle or
electric-hybrid vehicle, including fleet oper-
ators.

SEC. 4203. PROGRAM AND SOLICITATION.—(&)
PROGRAM.—The Secretary shall conduct a
program to demonstrate electric vehicles,
electric-hybrid vehicles and the associated
equipment of such vehicles, in consultation
with the Electric and Hybrid Vehicle Pro-
gram Site Operators, vehicle manufacturers,
the electric utility industry, and such other
persons as the Secretary deems appropriate.
Such program shall be structured to evalu-
ate the performance of such vehicles in field
operation, including fleet operation, and
evaluate the necessary supporting infra-
structure for electric and electric-hybrid ve-
hicle commercialization,

(b) SOLICITATION.—(1) Not later than one
year after the date of enactment of this part,
the Secretary shall solicit proposals to dem-
onstrate electric vehicles, electric-hybrid ve-
hicles or such vehicles and associated equip-
ment in one or more eligible metropolitan
areas.

(2) The solicitation shall require the pro-
poser to include in the proposal a description
of the proposal including the manufacturer
or manufacturers of the electric or electric-
hybrid vehicles; the intended users of the ve-
hicles; the eligible metropolitan area or
areas involved; the number of vehicles to be
demonstrated and their type, characteris-
tics, and life-cycle costs; the retail price dif-
ferential; the proposed discount payment;
the contributions of State or local govern-
ments and other persons to the demonstra-
tion project; the type of associated equip-
ment to be demonstrated; and any other in-
formation the Secretary requires to make se-
lections under section 4204. If the proposal
includes a lease arrangement, the proposal
shall indicate the terms of such lease ar-
rangement for the electric vehicles, electric-
hybrid vehicles or associated equipment.

(¢) ADDITIONAL SOLICITATIONS,—The Sec-
retary may make additional solicitations for
proposals if the Secretary determines that
such solicitations are necessary to carry out
the purposes of this part.

SEC. 4204. SELECTION OF PROPOSALS.—(a)
SELECTION.—(1) The Secretary, in consulta-
tion with the Secretary of Transportation,
the Secretary of Commerce and the Adminis-
trator of the Environmental Protection
Agency, may, not later than 120 days after
receipt of proposals under section 4203, select
at least one, but not more than ten, propos-
als for negotiation of cooperative agree-
ments to receive financial assistance under
section 4205.

(2) Any proposal selected for negotiation
under paragraph (1) must satisfy the limita-
tions set forth in section 4205(c).

(3) If the Secretary intends to enter into
four or more cooperative agreements, at
least one such cooperative agreement shall
be for a demonstration project located in an
eligible metropolitan area referred to in sec-
tion 4202(7T)(C) and which is not located in a
nonattainment area referred to in sections
4202(T)(A) or (B).
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(b) CONSIDERATION.—In selecting a proposal
and in negotiating a cooperative agreement
under this section, the Secretary shall con-
sider—

(1) the ability of a proposer to undertake
and complete the proposed demonstration
project;

(2) the ability of a manufacturer, directly
or indirectly, or in combination with the
proposer, to develop, assist in the dem-
onstration of, manufacture, distribute, sell
or lease and provide service for, including
the ability to provide warranties and to as-
sure the availability of all parts, those elec-
tric vehicles or electric-hybrid vehicles that
are proposed to be included in the dem-
onstration project;

(3) the geographic and climatic diversity of
the eligible metropolitan area or areas in
which the demonstration project is to be un-
dertaken when compared with other propos-
als or other selected demonstration projects;

(4) the long-term technical and competi-
tive viability of the electric and electric-hy-
brid vehicle, and the ability of the manufac-
turer of such vehicles to make and incor-
porate subsequent advancements, cost reduc-
tions, modifications, and technology im-
provements;

(5) the electric vehicle or electric-hybrid
vehicle suggested retail price of the vehicles
to be included in the demonstration project,
the comparable conventionally-fueled wvehi-
cle suggested retail price, the proposed dis-
count payment, and in the case of a dem-
onstration project that includes a lease ar-
rangement, the terms of such arrangement
for the vehicle or associated equipment;

(6) the extent of involvement of State or
local government and other persons in the
demonstration project;

(7) whether the involvement of State or
local government or other persons in the
demonstration project (A) will permit a re-
duction of the Federal cost share per vehicle
or (B) will otherwise be used to leverage the
Federal contribution to be provided among a
greater number of vehicles; and

(8) other criteria as the Secretary deems
appropriate.

(¢c) CoNDITIONS.—The Secretary shall in-
clude in any cooperative agreement under
this section provisions intended to assure
that—

(1) the vehicle or vehicles will be used pri-
marily in the eligible metropolitan area or
areas identified in the proposal and set forth
in the final agreement made with the Sec-
retary;

(2) the number of vehicles to be included in
the demonstration project shall be no less
than 50 vehicles, except that the Secretary—

(A) may select and enter into a cooperative
agreement for a demonstration project with
fewer than 50 vehicles if the Secretary deter-
mines that selection of such a proposal will
ensure that there is geographic or climatic
diversity of the proposals selected and that
an adequate demonstration to accelerate the
development and use of vehicles can be un-
dertaken with fewer than 50 vehicles; and

(B) may permit a group of such vehicles to
be used in an area outside such eligible met-
ropolitan area or areas identified in such
proposal if the Secretary determines that
such proposal would further the purposes of
this part.

(3) as a part of the demonstration project,
the proposer shall seek to obtain from the
user or users of the vehicles and to provide
to the manufacturer information regarding
operation, maintenance, and useability of
the vehicle for five years after purchase or
during the lease period; and
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(4) the proposer shall provide such informa-
tion regarding operation, maintenance and
use of vehicles as the Secretary may request
during the period of the demonstration
project.

(d) ADDITIONAL DEMONSTRATIONS.—The
Secretary may enter into more than ten co-
operative agreements under this section, if
the Secretary determines that the total
amount of available funds is not likely to be
otherwise utilized.

SEC. 4205. DISCOUNT PAYMENTS TO USERS.—
(a) CERTIFICATION.—The Secretary shall pro-
vide a discount payment to a proposer for re-
imbursement of the discount provided to the
user, if the proposer certifies to the Sec-
retary, in such form and in such manner and
time as may be required by the Secretary,
that—

(1) the electric vehicle or electric-hybrid
vehicle has been purchased or leased by a
user in accordance with the terms and condi-
tions of the cooperative agreement referred
to in section 4204; and

(2) the proposer has provided to the user a
discount payment from the electric vehicle
or electric-hybrid wvehicle suggested retail
price in accordance with the terms and con-
ditions for the discount payment in the coop-
erative agreement under section 4204.

(b) PAYMENT.—Not later than 30 days after
receipt from the proposer of certification
that the Secretary determines satisfies sub-
section (a), the Secretary shall pay to the
proposer the full amount of the discount
payment.

(c)(1) RESTRICTIONS ON DISCOUNT PAY-
MENTS.—The discount payment shall be no
greater than the retail price differential or
the price of the comparable conventionally-
fueled vehicle, whichever is the lesser.

(2) The actual purchase price of the vehi-
cle, adjusted to reflect the discount payment
and any additional reduction in the actual
purchase price of the vehicle that may result
from contributions to a purchase price re-
duction provided by other parties, may not
be less than the manufacturer’s suggested re-
tail price of a comparable conventionally-
fueled vehicle.

(3) The maximum Federal share of the dis-
count payment that may be provided to re-
imburse a proposer for a discount payment
provided to a user shall be no greater than
$10,000 per electric vehicle or electric-hybrid
vehicle.

(4) The aggregate discount payments paid
to a proposer under this part may not exceed
$3,000,000.

(d) LEASE AGREEMENTS.—For purposes of
the discount payment, in the case of an elec-
tric vehicle or electric-hybrid wvehicle in-
cluded in a demonstration project that is the
subject of a lease agreement, the Secretary
shall provide a rebate in accordance with the
terms of the cooperative agreement.

BEC. 4206. COST-SHARING.—(a) The Sec-
retary shall require at least 50 percent of the
costs directly and specifically related to any
cooperative agreement under this part, in-
cluding cash, personnel, services, equipment,
and other resources, to be provided from
non-Federal sources.

(b) The Secretary may reduce the amount
of costs required to be provided by any non-
Federal person under subsection (a) upon ap-
plication if the Secretary determines that
the reduction is necessary and appropriate
considering the technological risks involved
in the project and is necessary to meet the
objectives of this part.

Sec. 4207. REPORTS TO CONGRESS.—The Sec-
retary shall report annually to the Commit-
tee on Energy and Natural Resources of the
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United States Senate and the United States
House of Representatives on the progress
being made, through the cooperative agree-
ments under this part, to accelerate the de-
velopment and use of electric vehicles and
electric-hybrid vehicles. -

SEC. 4208. AUTHORIZATION.—There is au-
thorized to be appropriated to the Secretary
for fiscal years 1992, 1993 and 199 such sums
as may be necessary to carry out the pur-
poses of this part, to remain available until
expended.

PART B—ELECTRIC AND ELECTRIC-HYBRID
VEHICLE INFRASTRUCTURE DEVELOPMENT

SEC. 4211. SHORT TITLE.—This part may be
cited as the “Electric Vehicle and Electric-
Hybrid Infrastructure Development Act".

SEC, 4212. DEFINITIONS.—For purposes of
this part, the term—

(1) *“‘infrastructure’ includes, but is not
limited to, those support and maintenance
services and facilities, electricity delivery
mechanisms and methods, treatment of in-
vestment in electric vehicles and associated
equipment, consumer education programs,
safety and health procedures, and battery
availability, replacernent, recycling and dis-
posal, that may be required to enable elec-
tric utilities, automobile manufacturers and
others, to support the operation, mainte-
nance and utilization of electric vehicles,
electric-hybrid vehicles, and associated
equipment;

(2) “non-Federal person’ means an entity
not part of the Federal Government that is
organized under the laws of the United
States and located in the United States, the
controlling interest (as defined by the Sec-
retary) of which is held by United States na-
tionals or permanent resident aliens, includ-
ing—

(A) a for-profit business;

(B) a private foundation;

(C) a nonprofit organization such as a uni-
versity;

(D) a trade or professional society; and

(E) a unit of State or local government.

(3) *“‘associated equipment” means that
equipment necessary for the regeneration,
refueling or recharging of batteries or other
forms of electrical energy used to power an
electric vehicle and, in the case of electric-
hybrid vehicles, the non-electric source of
energy;

(4) “‘electric vehicle'” means a vehicle pow-
ered by an electric motor that draws current
from rechargeable storage batteries, fuel
cells, or other sources of electrical current;
and

(5) *‘electric-hybrid vehicle" means a vehi-
cle primarily powered by an electric motor
that draws current from rechargeable stor-
age batteries, fuel cells, or other source of
electric current but also relies on a non-elec-
trical source of power.

SEC. 4213. DATA ACQUISITION TO SUPPORT IN-
FRASTRUCTURE DEVELOPMENT AND MARKETS
FOR USE OF ELECTRIC VEHICLES AND ELEC-
TRIC-HYBRID VEHICLES.—(a) General.—Not
later than 180 days after the date of enact-
ment of this part, the Secretary, in consulta-
tion with appropriate State, regional and
local authorities, shall establish a program
for the collection and dissemination of infor-
mation and data which would be useful to
persons seeking to manufacture, sell, lease,
own or operate electric vehicles and electric-
hybrid vehicles. Such information and data—

(1) shall be sufficient to evaluate—

(A) the degree to which the availability of
energy and fuel supplies may constrain the
introduction of electric vehicles or electric-
hybrid vehicles; and
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(B) the electric vehicle or electric-hybrid
vehicle trips made daily, miles driven per
trip, projections as to the number of trips
that could be accomplished in combination
with mass transit so as to conserve energy,;
and

(2) may include other appropriate demo-
graphic and consumer preferences informa-
tion necessary to make the evaluation under
paragraph (1).

(b) CONSULTATION BY THE SECRETARY.—The
Secretary shall consult with interested per-
sons including, but not limited to, vehicle
manufacturers, fleet operators, public utili-
ties and State or local governmental enti-
ties, to determine the types of information
and data to be collected and analyzed pursu-
ant to the program authorized by subsection
(a).

BSEC. 4214. STATE INFRASTRUCTURE DEVELOP-
MENT PLANS.—(2) GUIDELINES.—(1) Within 180
days after the date of enactment of this part,
the Secretary shall issue guidelines for use
by States and local governmental entities to
develop comprehensive infrastructure plans
to support the deployment of electric vehi-
cles and electric-hybrid vehicles. Such guide-
lines shall include sufficient information to
help States to evaluate—

(A) the availability of the necessary infra-
structure to provide electricity and other
forms of energy in the guantities and at the
locations required to support operation of
electric vehicles or electric-hybrid vehicles;

(B) the development of electric vehicle and
electric-hybrid vehicle incentives and imple-
mentation programs designed to accelerate
the introduction and use of such wvehicles;
and

(C) such studies that may be conducted or
information that may be acquired with re-
spect to how the production, development, or
use of electric vehicles and electric-hybrid
vehicles are likely to affect the more effi-
cient use of energy resources and thereby en-
hance national energy security.

(2) Such guidelines also shall address the
development, modification, and implementa-
tion of State infrastructure plans and shall
describe those program elements, as de-
scribed in subsection (c) to be addressed in
such plans.

(b) TECHNICAL AND FINANCIAL ASSIST-
ANCE.—(1) The Secretary, after consultation
with the Administrator of the Environ-
mental Protection Agency. shall offer the
Governor of each State, within 120 days of
the date of issuance of the guidelines under
subsection (a), the opportunity to request
technical and financial assistance under sub-
section (e¢) for the formulation of a com-
prehensive infrastructure plan for such State
in conformance with the guidelines issued
under subsection (a). Such request shall in-
clude a determination by the Governor
that—

(A) electricity and other forms of energy
are likely to be available in sufficient quan-
tities to support the introduction of electric
vehicles and electric-hybrid vehicles in such
State; and

(B) the introduction of electric vehicles or
electric-hybrid vehicles in such State is fea-
sible.

(2)(A) If the Secretary is satisfied that the
determination of a Governor under para-
graph (1) is consistent with the purposes of
this part, the Secretary shall offer the Gov-
ernor of such State the opportunity to sub-
mit, within 180 days after submission of the
determination under paragraph (1), a com-
prehensive infrastructure plan for approval
under subsection (c)(2).

(B) Any plan developed under subparagraph
(A) shall be developed in consultation with
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local governmental entities and shall in-
clude—

(i) the anticipated number and schedule for
introduction of electric vehicles or electric-
hybrid vehicles in such State;

(ii) provisions intended to ensure that elec-
tricity and other forms of energy will be
available in sufficient quantities to support
the anticipated quantities and schedule for
introduction of electric vehicles or electric-
hybrid vehicles;

(iif) provisions designed to assure the
progress toward, and achievement of, the
goal of introducing substantial numbers of
electric vehicles and electric-hybrid vehicles
in such State by the year 2001;

(iv) a detailed description of the require-
ments, including the estimated cost of im-
plementation, of the infrastructure plan; and

(v) an assessment of whether accomplish-
ing any of the goals in this subsection would
require amendment to State law or regula-
tion.

(c) TECHNICAL AND FINANCIAL ASSIST-
ANCE.—(1) Upon request of the Governor of
any State who has submitted the assessment
and made the determination under sub-
section (b), the Secretary may provide to
such State—

(A) information and technical assistance,
including model State laws and proposed reg-
ulations relating to electric vehicles and
electric-hybrid vehicles;

(B) financial assistance for the purpose of
the development of such plan; and

(C) financial assistance for the purpose of
the implementation of such plan as approved
by the Secretary pursuant to this section.

(2) In determining whether to approve a
State infrastructure plan submitted under
subsection (b)2), and in determining the
amount of Federal financial assistance, if
any, to be provided to any State under this
section, the Secretary shall consider:

(A) energy and environmental-related im-
pacts of introduction and use of electric ve-
hicles or electric-hybrid vehicles included in
the proposed infrastructure plan;

(B) the availability of electricity and other
forms of energy required to support varying
numbers of electric vehicles or electric-hy-
brid vehicles;

(C) the number of electric vehicles or elec-
tric-hybrid vehicles likely to be introduced
by the year 2001 and the availability of elec-
tricity and other fuels resulting from suc-
cessful implementation of the plan; and

(D) such other factors as the Secretary
considers appropriate.

(d) REPORT.—The Secretary shall report
annually to the Congress, and shall furnish
copies of such report to the Governor of each
State participating in the program, on the
operation of the program under this part.

SEC. 4215. ELECTRIC UTILITY AND OTHER IN-
DUSTRY  INFRASTRUCTURE  DEVELOPMENT
PROJECTS.—(a) GENERAL.—The Secretary
shall undertake cooperative agreements with
one or more non-Federal persons, including
fleet operators, to provide the infrastructure
necessary to support the use of electric vehi-
cles or electric-hybrid vehicles.

(b) SOLICITATION OF PROPOSALS.—(1) Within
one year after the date of enactment of this
Act, the Secretary shall solicit proposals
from non-Federal persons, including fleet op-
erators, to carry out the purposes of this sec-
tion.

(2) Within 180 days after proposals have
been solicited, the Secretary shall select
from among those proposals submitted under
this section and thereafter enter into nego-
tiations. If, after negotiation, the Secretary
determines that a proposal meets the pur-
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poses of this section, he may enter into a co-
operative agreement with the non-Federal
person submitting such proposal.

(3) The Secretary shall undertake no more
than five cooperative agreements under this
section. The proposals to be selected by the
Secretary shall, to the extent practicable,
represent geographically and climatically di-
verse regions of the United States.

(4) The aggregate Federal financial assist-
ance for each cooperative agreement under
this part may not exceed $3,000,000.

(c) PROPOSALS.—The infrastructure propos-
als under this section may address—

(1) the addition to existing facilities of the
capability to service electric or electric-hy-
brid vehicles, and to provide or service asso-
ciated equipment, as well as the installation
of charging facilities where such service
might be required for the use and operation
of electric vehicles or electric-hybrid vehi-
cles;

(2) the feasibility of designing rate struc-
tures, rate levels, ratemaking procedures,
billing systems and financing methods, re-
lated to investment by electric utilities in
infrastructure capital-related expenditures
and public information programs conducted
by electric utilities regarding use of elec-
tricity, the conservation of electric energy
and the use of electric vehicles or electric-
hybrid vehicles;

(3) the development of associated safety
and health procedures; and

(4) such other requirements as the Sec-
retary considers necessary in order to ad-
dress the infrastructure needed to support
the development and use of energy storage
technologies, including advanced batteries,
and the demonstration of electric vehicles or
electric-hybrid vehicles.

SEC. 4216. COST-SHARING.—(a) The Sec-
retary shall require at least 50 percent of the
costs directly and specifically related to any
cooperative agreements under this part, in-
cluding cash, personnel, services, equipment,
and other resources, to be provided from
non-Federal sources.

(b) The Secretary may reduce the amount
of costs required to be provided by any non-
Federal person under subsection (a) upon ap-
plication if the Secretary determines that
the reduction is necessary and appropriate
considering the technological risks involved
in the project and is necessary to meet the
objectives of this part.

SEC. 4217. COMPLIANCE WITH EXISTING
LAaw.—Nothing in this part shall be deemed
to convey to any person, partnership, cor-
poration, or other entity, immunity from
civil or criminal liability under any anti-
trust law or to create defenses to actions
under any antitrust law. As used in this part,
“antitrust laws’ means those Acts set forth
in section 1 of the Clayton Act (15 U.8.C. 12),
as amended.

SEC. 4218. AUTHORIZATION.—There is au-
thorized to be appropriated to the Secretary
for fiscal years 1992, 1993, and 1994, such sums
as may be necessary to carry out the pur-
poses of this part.

PART C—AMENDMENT TO THE ALTERNATIVE
MoTor FUELS ACT

SEC. 4221, AMENDMENTS TO THE ENERGY
POLICY AND CONSERVATION ACT.—(a) Section
400AA(a) of the Energy Policy and Conserva-
tion Act (Pub. L. No. 94-163; 42 U.S.C. 6374
(a)(1)) is amended by striking out ‘‘or natu-
ral gas dual energy vehicles.” and inserting
in lieu thereof ‘‘natural gas dual energy ve-
hicles, electric vehicles, or electric-hybrid
vehicles.".
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(b) Section 400AA(g) of the Energy Policy
and Conservation Act (Pub. L. No. 94-163; 42
U.8.C. 6374 (g)) is amended—

(1) by striking out ‘‘and" at the end of
paragraph (5);

(2) by striking out the period at the end of
paragraph (6) and inserting in lieu thereof a
semicolon; and

(3) by adding at the end thereof the follow-
ing new paragraphs:

*(T) the term ‘natural gas’' includes
liquified petroleum gas, including propane;

‘‘(8) the term ‘electric vehicle’ means a ve-
hicle powered by an electric motor that
draws current from rechargeable storage bat-
teries, fuel cells, or other sources of elec-
trical current; and

“(9) ‘electric-hybrid vehicle' means a vehi-
cle primarily powered by an electric motor
that draws current from rechargeable stor-
age batteries, fuel cells, or other source of
electric current and also relies on a non-elec-
trical source of power.".

(c) Section 400AA(i) of the Energy Policy
and Conservation Act (42 U.S.C. 6374(1)) is
amended by adding at the end thereof the
following new paragraph:

“(3) For the purposes of this section, there
is authorized to be appropriated for the fiscal
years 1994, 1995, and 1996 such sums as may
be necessary to carry out the provisions of
this section.”.

SEC. 4222. AMENDMENTS TO THE MOTOR VE-
HICLE INFORMATION AND COST SAVING ACT.—
(a) Section 513(c) of the Motor Vehicle Infor-
mation and Cost Savings Act (Pub. L. No. 92-
513; 15 U.S.C. 2013(c)) is amended in the first
sentence by inserting after ‘‘natural gas™
each place it occurs the parenthetical “‘(in-
cluding liquefied petroleum gas)".

(b) Section 513(d) of said Act (Pub. L. No.
92-513; 15 U.S.C. 2013(d)) is amended by in-
serting after “natural gas™ the first time it
occurs the following parenthetical, “(includ-
ing liquefied petroleum gas)™.

Subtitle C—Alternative Fuels

SEC. 4301. SHORT TITLE.—This subtitle may
be cited as the “Replacement and Alter-
native Fuels Act of 1991".

SEC. 4302. FINDINGS.—The Congress finds
and declares that—

(1) United States national security de-
mands that we reduce our dependency on im-
ported oil;

(2) domestic resources are available to sub-
stantially reduce our dependency on im-
ported oil;

(3) the transportation sector, currently 95
percent dependent on oil, accounts for more
than 60 percent of our national oil consump-
tion;

(4) a comprehensive energy program, in-
cluding the stimulation of the production
and use of automobiles capable of using al-
ternative fuels, is needed to reduce pollution
as well as reduce our dependency on im-
ported oil;

(6) such program should be designed to cre-
ate a positive impact on the economy, our
national trade balance, and our national
budget; and

(6) such program should allow market
forces, within appropriate environmental pa-
rameters, to affect the selection of replace-
ment or alternative fuels.

SEC. 4303. PURPOSES.—The purposes of this
subtitle are to—

(1) enhance energy security;

(2) reduce air pollution;

(3) improve our balance of trade;

(4) reduce the budget deficit;

(5) improve the marketability of alter-
native and flexible fuel vehicles; and
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(6) improve the condition of the national
economy through the enhancement of the re-
placement fuel industry and the creation of
an alternative fuel industry.

SEC. 4304. DEFINITIONS.—For purposes of
this subtitle—

(1) the term ‘“‘Administrator” means the
Administrator of the Environmental Protec-
tion Agency;

(2) the term “alcohol” means methanol,
ethanol, or other alcohol that are suitable
for use by themselves or in combination with
other fuels as a motor fuel;

(3) the term ‘‘conventional petroleum™
means imported or domestic petroleum de-
rived from oil wells, including stripper wells;

(4) the term ‘“domestic’’ means derived
from resources within the 50 States, the ter-
ritories of the United States, or Canada;

(5) the term “‘motor fuel” means any sub-
stance suitable as a fuel for a motor vehicle,
as the term “motor vehicle” is defined in
section 216(2) of the Clean Air Act (42 U.S.C.
7560(2));

(6) the term *“alternative fuel” means a
motor fuel not designed to be mixed with
gasoline, including liquefied petroleum gas,
natural gas, ‘‘neat' alcohol, hydrogen, coal-
derived liquid fuels, and electricity;

(7) the term ‘“‘replacement fuel” means a
motor fuel capable of mixing with gasoline,
including alcohol and ethers or products de-
rived from alcohol;

(8) the term “‘commerce’ means any trade,
traffic, transportation, exchange, or other
commerce—

(A) between any State and any place out-
side of such State; or

(B) which affects any trade, traffic, trans-
portation, exchange, or other commerce de-
scribed in subparagraph (A); and

(9) the term “‘provider” means—

(A) any person engaged in the refining of
crude oil to produce motor fuel;

(B) any importer of motor fuel;

(C) any person engaged in the transpor-
tation and sale of natural gas or liquefied pe-
troleum gas for use as a motor fuel;

(D) any person engaged in the production
of alcohol or hydrogen for sale and use as a
motor fuel; and

(E) any utility engaged in the generation
and sale to the public of electricity.

SEC. 4305. REPLACEMENT AND ALTERNATIVE
FUEL PROGRAM.—(a) ESTABLISHMENT OF PRO-
GRAM.—The Secretary shall establish a pro-
gram to promote the development and use of
domestically produced replacement and al-
ternative fuels. Such program shall promote
the replacement of conventional petroleum
motor fuels with replacement and alter-
native fuels to the maximum extent prac-
ticable. Such program shall, to the extent
practicable, seek to ensure the availability
of those replacement and alternative fuels
that will have the greatest impact in im-
proving air quality in urban areas, along
transportation corridors, and nationwide.

(b) DEVELOPMENT PLAN.—Under the pro-
gram established under subsection (a), the
Secretary, in consultation with the Adminis-
trator, the Secretary of Transportation, the
Secretary of Agriculture, the Secretary of
Commerce, and the heads of appropriate
agencies, shall review appropriate informa-
tion and—

(1) estimate the production capacity in the
United States for replacement fuel and alter-
native fuel needed to implement the provi-
sions of this subtitle;

(2) determine the technical and economic
feasibility of producing in the United States
sufficient replacement fuels and alternative
fuels, by the calendar year 2010 to replace 30
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percent or more, on an energy equivalent
basis, of the projected consumption of motor
fuel in the United States for that year;

(3) assess the suitability and cost-effective-
ness of raw materials, other than conven-
tional petroleum, for the production in the
United States of replacement and alter-
native fuels;

(4) assess the suitability and cost-effective-
ness of the means and methods of developing
and encouraging the production, distribu-
tion, and use of replacement and alternative
fuels; and

(5) identify ways to encourage the develop-
ment of reliable replacement fuel and alter-
native fuel industries in the United States,
and the technical, economic, and institu-
tional barriers to such development.

SEC. 4306. ALTERNATIVE FUEL DEMAND ESTI-
MATES.—(a) ANNUAL ESTIMATES.—Not later
than October 1, 1994, and not later than Octo-
ber 1 of each year thereafter, the Secretary,
in consultation with the Administrator and
appropriate State and Federal officials, shall
estimate—

(1) the number of each type of alternstive
fuel vehicles likely to be in use in the United
States during the following calendar year;

(2) the probable geographic distribution of
such vehicles; and

(3) the amount of each type of alternative
fuel that is needed to fuel such number of ve-
hicles.

(b) PROVIDER CERTIFICATIONS.—Not later
than October 1, 1994, and not later than Octo-
ber 1 of each year thereafter, the Secretary
shall require providers of domestic replace-
ment and alternative fuels to certify to the
Secretary the amount of each type of re-
placement and alternative fuel that such
provider plans to produce.

SEC. 4307. VOLUNTARY SUPPLY COMMIT-
MENTS8.—The Secretary shall undertake to
obtain commitments from providers of do-
mestic replacement and alternative fuels to
produce and offer for sale to the public suffi-
cient amounts of domestic replacement and
alternative fuels to meet the needs of vehi-
cles requiring such fuels.

SEC. 4308. SECRETARIAL AUTHORITY.—(&)
NOTIFICATION OF CONGRESS.—In the event
that the Secretary determines under this
subtitle that the amount of replacement and
alternative fuels available in any area of the
United States is insufficient to meet public
demand and the Secretary is unable to ob-
tain voluntary commitments under section
4307 to supply such demand, the Secretary
shall provide written notice to Congress.

(b) SUBMITTAL OF PLAN.—Not later than 30
days after submitting notice under sub-
section (a), the Secretary shall submit a plan
setting forth the actions the Secretary may
take to require providers of motor fuels to
make available to the public adequate do-
mestic supplies of the replacement or alter-
native fuel of which there is a shortage. In
developing any such plan, the Secretary
shall consult with providers of motor fuels to
consider alternative means of securing ade-
quate supplies of such fuel and shall give
providers an opportunity to comment on any
specific proposed requirements to make such
fuel available.

(c) IMPLEMENTATION OF PLAN.—The Sec-
retary may implement a plan under sub-
section (b) 60 calendar days after it has been
submitted to Congress in accordance with
this section.

(d) PERSONS SUBJECT TO REQUIREMENT.—In
exercising the authority under this section,
the Secretary shall impose the requirement
of providing the required amount of replace-
ment or alternative fuel proportionately on
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all appropriate providers of motor fuels in a
fair and equitable manner.

SEC. 4309. AUTHORIZATION.—There is au-
thorized to be appropriated to the Secretary
to carry out this subtitle not to exceed
$10,000,000 for each of the fiscal years 1992
through 1996.

Subtitle D—Mass Transit and Training

SEC. 4401. MaAss TRANSIT PROGRAM.—{(a) CO-
OPERATIVE AGREEMENTS AND JOINT VEN-
TURES.—(1) The Secretary, in consultation
with the Administrator of the Urban Mass
Transit Administration, may, consistent
with this Act and the Alternative Motor
Fuels Act of 1988 (Pub. L. No. 100-494), enter
into cooperative agreements and joint ven-
tures proposed by municipal, county, or re-
gional transit authority in an urban area
with a population over 100,000 (according to
latest available census information) to dem-
onstrate the feasibility, including safety of
specific vehicle design, of using natural gas
or other alternative fuels for mass transit.

(2) The cooperative agreements and joint
ventures under paragraph (1) may include in-
terested or affected private firms willing to
provide assistance in cash, or in kind, for
any such demonstration.

(b) COST-SHARE.—(1) The Secretary may
not enter into any cooperative agreement or
joint venture under subsection (a) with any
municipal, county or regional transit au-
thority unless such government entity
agrees to provide at least 25 percent of the
costs of such demonstration.

(2) The Secretary, at his discretion, may
grant such priority under this section to any
entity that demonstrates that the use of nat-
ural gas or other alternative fuels used for
transportation would have a significant ef-
fect on the ability of an air quality region to
comply with applicable regulations govern-
ing ambient air quality.

(c) AUTHORIZATION.—There is authorized to
be appropriated not more than $30,000,000 for
each of fiscal years 1992, 1993, and 19 to
carry out the purposes of this section.

SEC. 4402. TRAINING PROGRAM.—(a) PRO-
GRAM.—The Secretary of Labor shall estab-
lish and carry out a training and certifi-
cation program for technicians who are re-
sponsible for vehicle installation of equip-
ment that converts gasoline or diesel-fueled
vehicles to the capability to run on natural
gas or other alternative fuels alone, or on
natural gas or other alternative fuels and ei-
ther diesel fuel or gasoline, and for the main-
tenance of such converted vehicles. Such
training and certification programs shall
provide these technicians with instruction
on the correct installation procedures and
techniques, adherence to specifications, ve-
hicle operating procedures, emissions test-
ing, and other appropriate mechanical con-
cerns applicable to these wvehicle conver-
sions.

(b) COOPERATIVE AGREEMENTS.—The Sec-
retary may enter into cooperative agree-
ments with, and provide financial assistance
to, under this section, appropriate parties to
provide training programs that will ensure
the proper operation and performance of con-
version equipment.

(¢) CONSISTENCY.—The program under this
section shall be consistent with the Alter-
native Motor Fuels Act of 1988 (Pub. L. No.
100-494).

(d) AUTHORIZATION.—There is authorized to
be appropriated not more than $5,000,000 for
each of the fiscal years 1992, 1993, and 19¥ to
carry out the purposes of this section.
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TITLE V—RENEWABLE ENERGY
Subtitle A—CORECT AND COEECT

SEc. 5101. DuTIES OF CORECT AND
COEECT.—Section 256 of Part B of Title II of
the Energy Policy and Conservation Act
(Pub. L. No. 94-163) is amended by striking
subsection (d) and inserting the following in
lieu thereof:

“(d)1) DuTiES.—There shall be established
two interagency working groups (hereafter
in this subsection referred to as the Commit-
tee on Renewable Energy Commerce and
Trade (CORECT) and the Committee on En-
ergy Efficiency Commerce and Trade
(COEECT)). These interagency working
groups shall, in consultation with the rep-
resentative industry groups and relevant
agency heads, make recommendations to co-
ordinate the actions and programs of the
Federal Government to promote the export
of domestic renewable energy and energy ef-
ficiency products and technologies, respec-
tively. The Secretary of Energy shall chair
each group. The heads of appropriate agen-
cies may detail such personnel and may fur-
nish such services to such working groups,
with or without reimbursement, as may be
necessary to carry out their functions and
undertake other actions or activities, con-
sistent with existing laws and regulation, as,
in the judgement of the Secretary, may be
niecessary to achieve the purposes of this sec-
tion.

‘“(2)(A) ADDITIONAL DUTIES OF CORECT.—
CORECT, through its member agencies, shall
promote the development and application in
lesser-developed countries of renewable en-
ergy resource products and technologies
that—

“(i) promote the use of hybrid fossil-renew-
able energy systems;

“(i1) reduce dependence on unreliable
sources of energy by encouraging the use of
sustainable biomass, windpower, small-scale
hydropower, solar, geothermal and other re-
newable energy resource technologies; and

“(1i1) foster rural and urban energy devel-
opment and energy self-sufficiency through
the use of reliable and cost-effective renew-
able energy resource technologies.

“{B) In addition, CORECT shall:

“{1) explore mechanisms for assisting do-
mestic manufacturers, particularly small
business manufacturers, of renewable energy
resource technologies, to export their prod-
ucts and technologies;

‘(1) provide staffing to support the au-
thority and responsibilities described in this
section;

*(iii) provide technical and financial sup-
port for the establishment and sponsorship
by United States' firms of training pro-
grams, workshops, and other educational
programs on renewable energy technologies
for representatives of lesser-developed coun-
tries and their firms; and

*(iv) augment budgets for the trade and de-
velopment programs of the member agencies
of the Council in order to support pre-fea-
sibility or feasibility studies for projects
that utilize renewable energy resource tech-
nologies.

“(3)(A) ADDITIONAL DUTIES oF COEECT.—
COEECT, through its member agencies, shall
promote the development and application in
lesser-developed countries of energy effi-
ciency resource products and technologies
that—

‘(i) reduce dependence on unreliable
sources of energy by encouraging the use of
energy efficiency resource products and
technologies; and

*(ii) foster rural and urban energy develop-
ment and energy self-sufficiency through the
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use of reliable and economical energy effi-
ciency resource products and technologies
including services.

*(B) In addition, COEECT shall:

‘(i) explore mechanisms for assisting do-
mestic manufacturers, particularly small
business manufacturers, of energy efficiency
resource products and technologies, to ex-
port their products and services; and

“(ii) provide staffing to support the au-
thority and responsibilities described in this
section.

*(3) TRAINING AND ASSISTANCE.—In further-
ing the purposes of this section, CORECT
and COEECT shall, through their member
agencies,—

‘“(A) provide aggressive in-country tech-
nical training for local users and inter-
national development personnel;

*(B) provide financial and technical assist-
ance to nonprofit institutions that support
the export and marketing efforts of domestic
renewable energy and energy efficiency serv-
ice companies, and develop environmentally
responsible renewable energy and energy ef-
ficiency projects in developing nations;

“(C) establish feasibility and loan guaran-
tee programs to facilitate access to capital
and credit;

*(D) provide assistance and training mate-
rials to loan officers of the World Bank,
international lending institutions, commer-
cial and energy attaches at embassies of the
United States, and such other personnel as
the Council deems appropriate, in order to
provide information about renewable energy
and energy efficiency products and tech-
nologies to foreign governments or other po-
tential project sponsors;

‘“(E) support, through financial incentives,
private sector efforts to commercialize and
export renewable energy and energy effi-
ciency resource technologies.

*(b) OUTREACH.—CORECT and COEECT,
through their member agencies, may estab-
lish renewable energy and energy efficiency
industry outreach offices in the Pacific Rim
and in the Caribbean Basin for the purpose of
providing information concerning renewable
energy and energy efficiency products, tech-
nologies and industries of the United States
to territories, foreign governments, indus-
tries, and other entities.”.

SEC. 5102. INFORMATION AND TECHNICAL
PROGRAM.—Section 256(c)(2)(D) of Part B of
Title II of the Energy Policy and Conserva-
tion Act (Pub. L. No. 94-163) is amended by
adding after clause (ii) the following new
clause:

“and (iii) information on the specific re-
newable energy and energy efficiency tech-
nology needs of lesser-developed countries,
the technical and economic competitiveness
of various renewable energy and energy effi-
ciency resource products, processes and tech-
nologies, and the status of ongoing tech-
nology assistance programs shall be pro-
vided. Information from this program shall
be made available to industry, Federal and
multilateral lending agencies, non-govern-
mental organizations, host-country and
donor-agency officials, and such others as
the Secretary deems necessary.".

S8EC. 5103. COMPREHENSIVE ENERGY TECH-
NOLOGY EVALUATION.—Section 256 of Part B
of Title II of the Energy Policy and Con-
servation Act (Pub. L. No. 94-163) is amended
by striking subsections (g) and (h) and in-
serting in lieu thereof subsections (g) and (h)
as follows:

“(g)(1) Not later than June 1, 1992, and bi-
ennially thereafter, the Secretary, in con-
sultation with member agencies, shall pre-
pare and submit to Congress a report evalu-
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ating the range of energy efficiency and re-
newable energy resource technologies avail-
able to meet the energy needs of lesser-de-
veloped countries. This report also shall pro-
vide information on the specific energy and
energy conservation needs of lesser-devel-
oped countries, an inventory of United
States products and technologies available
to meet those needs, and an update on the
status of ongoing bilateral and multilateral
technology assistance and renewable energy
and energy efficiency programs.

*(2) The report should also include an eval-
uvation of current renewable energy and en-
ergy efficiency resource technology export
efforts, their success in meeting program ob-
jectives, and recommendations for future
programs that:

“(A) develop and promote sustainable use
of indigenous renewable energy and energy
efficlency resources and technologies in less-
er-developed countries;

*(B) given the credit and capital restric-
tions for meeting energy demands in the
lesser-developed countries, focus on tech-
nologies that are both appropriate and cost-
effective;

“(C) assist lesser-developed countries in
meeting their existing energy needs rather
than creating new needs, in order to ensure
immediate income-generating and timely
use of the power generated;

“(D) work with local individuals to assure
that programs and projects meet specific na-
tional and local energy resource needs;

“(B) use indigenous materials and associ-
ated hardware, wherever possible, in order to
reduce costs and ensure project duplication;

“(F') provide examples of cost-effective sys-
tems and applications for in-country non-
governmental organizations and project
technical personnel;

“(G) provide mechanisms for assisting
United States manufacturers, particularly
smaller manufacturers, of energy efficiency
and renewable energy resource technologies,
in exporting their goods and services;

“(H) expand technical and administrative
training programs, as well as distribution of
multilingual technical training manuals and
related materials; and

“(I) examine the potential for using eco-
nomic incentives, such as shared savings
contracts, loan guarantees, and tax incen-
tives, to promote technology transfer to less-
er-developed countries.

“(h) AUTHORIZATION,—(1) There is author-
ized to be appropriated for purposes of carry-
ing out the programs under sections (d) and
(e) $10,000,000 for fiscal year 1992, including
$2,000,000 to carry out the purposes of sub-
paragraph (d)(2), and such sums as may be
necessary for fiscal year 1993 and 1994 to
carry out the purposes of this subtitle except
for subparagraph (d)4).

**(2) There is authorized to be appropriated
to the Secretary for the purposes of subpara-
graph 256(d)(4), in addition to the amount
specified in the previous sentence, $2,750,000
for fiscal year 1992, and such sums as may be
necessary for fiscal years 1993 and 1994."".

SEC. 5104. CONFORMING AMENDMENT.—Sec-
tion 203(a) of the Department of Energy Or-
ganization Act (Pub. L. No. 95-91; 42 U.8.C.
7133) is amended by adding a new paragraph
(12) at the end thereof:

“(12) the export and promotion to lesser-
developed countries of domestic energy re-
source technologies and products, including
renewable energy, energy efficiency, and
clean coal technologies, and the development
of policies and programs designed to enhance
the knowledge of foreign governments and
companies, and relevant international lend-
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ing institutions regarding domestic energy
resource technologies and products.”.
SUBTITLE B—RENEWABLE ENERGY
INITIATIVES

SEC. 5201. RENEWABLE ENERGY DEVELOP-
MENT, TECHNOLOGY EXPORT TRAINING, AND
COMMERCIALIZATION.—(a) JOINT VENTURES
FOR RENEWABLE ENERGY DEVELOPMENT FOR
OIL DISPLACEMENT AND TECHNOLOGY EXPORT
TRAINING.—Section 6 of the Renewable En-
ergy and Energy Efficiency Technology Com-
petitiveness Act of 1989 (Pub. L. No. 101-218)
is amended by adding new subsectioms (f),
(g), and (h) as follows:

‘Yf) ADDITIONAL JOINT VENTURES FOR RE-
NEWABLE ENERGY DEVELOPMENT FOR OIL Dis-
PLACEMENT.—

**(1) OIL DISPLACEMENT BY BIOFUELS ENERGY
SYSTEMS.—

“(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint wventure for the commer-
cialization of biofuels energy systems tech-
nology in accordance with the provisions of
this paragraph.

“(B) The purpose of joint ventures sup-
ported under this paragraph shall be to de-
sign, test and demonstrate critical enabling
technologies for the development of biofuels
energy systems for cormmercial application
in uses that have substantial prospects for
displacing the consumption of oil.

“(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993 and 1994 to
carry out the purposes of this paragraph.

“(2) OIL DISPLACEMENT BY HIGH TEMPERA-
TURE GEOTHERMAL ENERGY.—

“(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint venture for the commer-
cialization of high-temperature geothermal
energy conversion technology in accordance
with the provisions of this paragraph.

‘“(B) The purpose of joint ventures sup-
ported under this paragraph shall be to de-
sign, test and demonstrate critical enabling
technologies for the production of high-tem-
perature geothermal energy for commercial
application in uses that have substantial
prospects for displacing the consumption of
oil.

*(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993, and 19 to
carry out the purposes of this paragraph.

“(3) OIL DISPLACEMENT BY LOW-TEMPERA-
TURE GEOTHERMAL ENERGY.—

“(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint venture for the commer-
clalization of low-temperature geothermal
energy conversion technology in accordance
with the provisions of this paragraph.

“(B) The purposes of joint ventures sup-
ported under this paragraph shall be to de-
sign, test and demonstrate critical enabling
technologies for the production of low-tem-
perature geothermal energy for commercial
application in uses that have substantial
prospects for displacing the consumption of
oil.

*(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993, and 199 to
carry out the purposes of this paragraph.

‘(4) OIL DISPLACEMENT BY SOLAR WATER
HEATING.—

**(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint venture for the commer-
cialization of solar water heating technology
in accordance with the provisions of this
paragraph.
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*(B) The purpose of joint ventures sup-
ported under this paragraph shall be to de-
sign, test and demonstrate critical enabling
technologies for solar water heating for com-
mercial application in institutional water
heating and process heat uses that have sub-
stantial prospects for displacing the con-
sumption of oil.

**(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993, and 19 to
carry out the purposes of this paragraph.

“(5) DIESEL FUEL OIL DISPLACEMENT BY PHO-
TOVOLTAIC AND WIND ENERGY SYSTEMS.—

“(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint venture for the commer-
cialization of photovoltaic and wind energy
systems in accordance with the provisions of
this paragraph.

“(B) The purpose of joint ventures sup-
ported under this paragraph shall be to de-
sign, test and demonstrate critical enabling
technologies for photovoltaic and wind en-
ergy systems for commercial application in
electric power generation uses that have sub-
stantial prospects for displacing the con-
sumption of diesel fuel oil.

**(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993, and 199 to
carry out the purposes of this paragraph.

*(6) DIESEL FUEL OIL DISPLACEMENT BY DI-
RECT COMBUSTION OR GASIFICATION OF BIo-
MASS.—

*(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint venture for the commer-
cialization of technologies for the direct
combustion or gasification of biomass in ac-
cordance with the provisions of this para-

graph.

*(B) The purpose of joint ventures sup-
ported under this paragraph shall be to de-
sign, test and demonstrate critical enabling
technologies for direct combustion or gasifi-
cation of biomass, including waste wood, for
industrial process heat and electric power
generation for commercial application in
uses that have substantial prospects for dis-
placing the consumption of diesel fuel oil.

*(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993, and 19 to
carry out the purposes of this paragraph.

‘“(T) OIL DISPLACEMENT BY FUEL CELLS
TECHNOLOGY.—

‘“(A) The Secretary shall solicit proposals
for and provide financial assistance to at
least one joint venture for the demonstra-
tion of fuel cells technology in accordance
with the provisions of this paragraph.

“(B) The purpose of joint ventures sup-
ported under this paragraph shall be to de-
sign, test, and demonstrate critical enabling
technologies for the production of electric
energy from fuel cells in order to accelerate
commercial application of fuel cells.

*(C) There is authorized to be appropriated
to the Secretary not to exceed $3,000,000 for
each of the fiscal years 1992, 1993, and 199 to
carry out the purposes of this paragraph.

*(g) RENEWABLE ENERGY AND ENERGY EFFI-
CIENCY TECHNOLOGY EXPORT TRAINING,—

*{1) The Secretary shall solicit proposals
for and provide financial assistance to at
least two joint ventures for the training of
individuals from lesser-developed countries
at a location or locations in the United
States, at least one of which shall be in the
operation and maintenance of renewable en-
ergy equipment and at least one of which
shall be in the operation and maintenance of
energy efficiency equipment, in accordance
with the provisions of this subsection.
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‘(2) The purpose of joint wventures sup-
ported under this subsection shall be to train
individuals, including engineers and other
professionals, in the operation and mainte-
nance of renewable energy and energy effi-
ciency equipment manufactured in the Unit-
ed States, including equipment for water
pumping and the production of electric
power in remote areas, in order to enhance
the prospects that such eguipment can be
used to displace the use of diesel fuel oil in
developing countries.

*(3) There is authorized to be appropriated
to the Secretary not to exceed $6,000,000 for
each of the fiscal years 1992, 1993, and 1994 to
carry out the purposes of this subsection.

“(h) UTILITY-SCALE PHOTOVOLTAIC JOINT
VENTURES.—

‘(1) The Secretary shall solicit proposals
and provide financial assistance for at least
one joint venture for a utility-scale photo-
voltaic project of at least ten megawatts.

“(2) In general, the goals of joint ventures
under this subsection shall include—

‘*(A) the integration of photovoltaics in ap-
proaches to the transmission and delivery
systems;

*(B) the development of cost-saving ad-
junets to utility delivery such as sub-station
upgrades, peak power, and large-scale volt-
age line augmentation; and

“(C) the incorporation of new photovoltaic
innovations into standard utility rate-mak-
ing practices.

*(3) Joint ventures supported under this
subsection may include participants that are
considered to be end-users of the technology
such as rural electric cooperatives, public
utilities, investor-owned utilities, and inde-
pendent power producers.

*(4) In selecting joint ventures for support
under this subsection, the Secretary shall
consider giving preference to proposals for
projects that would be located in States
where State law would allow inclusion of the
project in the rate base or would otherwise
allow for favorable regulatory treatment or
return on investment.

**(6) There is authorized to be appropriated
to the Secretary not to exceed $9,000,000 for
each of fiscal years 1992, 1993, and 19%4 to
carry out the purposes of this subsection.”.

(b) CONFORMING AMENDMENTS.—Section 6 of
the Renewable Energy and Energy Efficiency
Technology Competitiveneas Act of 1989
(Pub. L. No. 101-218) is amended as follows:

(1) By repiacing the phrase ‘“‘subsection
(c)” with the phrase ‘‘subsections (e¢), (f), (g)
and (h)" in the first sentence of paragraph
(b)(1).

(2) By substituting a new paragraph (4) of
subsection (b) to read as follows:

‘‘(4) DRAFT SOLICITATIONS AND PUBLIC COM-
MENT.—The Secretary shall issue a draft so-
licitation for joint ventures under subsection
(c) by September 30, 1980 and a draft solicita-
tion for joint ventures under subsections (),
(g), and (h) by September 30, 1992, After any
such draft solicitation has been issued, the
Secretary shall provide for a period of public-
comment before the issuance of a final solic-
itation.".

(3) By striking the phrase “‘subsection (¢)”
everywhere it appears in subsection (d) and
replacing it with *‘subsections (c) or (), (g),
and (h)".

(¢) RENEWABLE ENERGY COMMERCIALIZA-
TION.—The Renewable Energy and Energy Ef-
ficiency Technology Competitiveness Act of
1989 (Pub. L. No. 101-218) is amended by add-
ing at the end the following new section:

“SEC. 11. COMMERCIALIZATION.—

“(a) DEFINITIONS.—For the purposes of this
section the term—
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“(1) ‘qualified borrower’' means an enter-
prise, that engages in the production and
sale of electricity, thermal energy or other
forms of energy using a renewable energy
technology, or a manufacturer of renewable
energy equipment who wishes to finance im-
provements in, or expansion of, facilities for
the manufacture of renewable energy tech-
nologies;

“(2) ‘renewable energy technology', with
respect to a participant in any provision
under this section, means any technology
that produces, or uses as its principal energy
source, biomass, geothermal, photovoltaic,
wind, or solar thermal (including solar water
heating, solar industrial process preheat, and
solar industrial process heat); and

*(8) ‘Federal share' means that portion of
the interest on a loan financed by a private
lender that is paid by the Federal Govern-
ment, subject to subsection (b).

**(b) BUY DOWN AGREEMENTS,—

“(1) IN GENERAL.—The Secretary shall
enter into agreements with private lenders
to pay the Federal share of the interest on
loans made to qualified borrowers for the
purpose of financing the manufacture, con-
struction or acquisition of equipment that
principally utilizes a renewable energy tech-
nology. Buy down agreements entered into
by the Secretary, may be implemented ei-
ther directly through private lenders for
Federal facilities or indirectly through an
appropriate State energy office.

*(2) RESTRICTION.—Interest rate buy down
agreements under this section shall not
apply to projects where electricity is sold to
electric utilities under section 210 of the
Public Utility Regulatory Policies Act of
1978 (Pub. L. No. 95-617).

“(3) FEDERAL SHARE.—The Federal share of
interest on a loan shall be determined by the
Secretary on the basis of—

“(A) the need of the borrower for the as-
sistance;

‘*(B) the degree to which financing of the
project will assist in the regional diversifica-
tion and commercialization of renewable en-
ergy resources in the United States; and

“(C) the achievement of the purposes and
goals of this section.

“(4) LOAN TERMS.—The Secretary may
enter into an agreement under paragraph (1)
to pay the Federal share of interest on not
less than ten separate loans that—

“(A)(i) have a principal amount of at least
$250,000 and less than $1,000,000 and have a
maturity of not less than 15 years; or

“(ii) have a principal amount of at least
$1,000,000, and have a maturity of not less
than 20 years;

‘(B) carry an interest rate no greater than
five percent above the prime rate or at an in-
terest rate that the Secretary determines to
be reasonable; and

“(C) contain such other terms and condi-
tions that the Secretary deems appropriate.

‘‘(c) REPORT.—Not later than two years
after the date of enactment of this section
and annually thereafter, the Secretary shall
report to Congress on the projects funded
under this section and the progress being
made toward accomplishing the goals and
purposes of this section.

“(d) AUTHORIZATION.—There is authorized
to be appropriated to the Secretary for fiscal
years 1992, 1993, and 1994 such sums as may
be necessary to carry out the purposes of
this section.”.

SEC. 5202. REPORT ON WASTE MINIMIZATION
TECHNOLOGIES IN INDUSTRY. (a) REPORT.—
Within one year after the date of enactment
of this Act, the Secretary shall provide to
the Committee on Energy and Natural Re-
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sources of the United States Senate and to
the United States House of Representatives a
report evaluating opportunities to minimize
waste outputs from production processes in
industries in the United States.

(b) CONTENTS.—The report required by this
section shall include—

(1) an assessment of the technologies avail-
able to increase productivity and simulta-
neously reduce the consumption of energy
and material resources and the production of
wastes;

(2) an assessment of the current use of such
technologies by industry in the United
States;

(3) the status of any such technologies cur-
rently being developed, together with pro-
jected time-frames for their commercial
availability;

(4) the energy savings resulting from the
use of such technologies;

(5) the environmental benefits of such
technologies;

(6) the costs of such technologies;

(T) an evaluation of any existing Federal or
state regulatory disincentives for the em-
ployment of such technologies; and

(8) an evaluation of any other barriers to
the use of such technologies.

(¢) CONSULTATION.—In preparing the report
required by this section, the Secretary shall
consult with the Administrator of the Envi-
ronmental Protection Agency, any other
Federal, State, or local official the Secretary
deems necessary, representatives of appro-
priate industries, members of organizations
formed to further the goals of environmental
protection or energy efficiency, and other
appropriate interested members of the pub-
lic, as determined by the Secretary.

SEC. 5203. AMENDMENTS TO THE ENERGY
PoLICY AND CONSERVATION ACT.—Section
362(d) of the Energy Policy and Conservation
Act (Pub. L. No. 94-163; 42 U.S.C. 6322(d)) is
amended by redesignating paragraphs (12)
and (13) as paragraphs (13) and (14), respec-
tively, and adding a new paragraph (12) as
follows:

“(12) support for pre-feasibility and fea-
sibility studies for projects that utilize re-
newable energy and energy efficiency re-
source technologies in order to facilitate ac-
cess to capital and credit for such projects;”.

SEC. 5204, SPARK M. MATSUNAGA RENEW-
ABLE ENERGY AND OCEAN TECHNOLOGY CEN-
TER.—(a) FINDINGS.—The Congress finds
that—

(1) the late Spark M. Matsunaga, United
States Senator from Hawail, was a long-
standing champion of research and develop-
ment of renewable energy, particularly wind
and ocean energy, photovoltaics, and hydro-
gen fuels;

(2) it was Senator Matsunaga's vision that
renewable energy could provide a sustained
source of non-polluting energy and that such
forms of alternative energy might ulti-
mately be employed in the production of lig-
uid hydrogen as a transportation fuel and en-
ergy storage medium available as an energy
export;

(3) Senator Matsunaga also believed that
research on other aspects of renewable en-
ergy and ocean resources, such as advanced
materials, could be crucial to full develop-
ment of energy storage and conversion sys-
tems; and

(4) Keahole Point, Hawaii is particularly
well-suited as a site to conduct renewable
energy and associated marine research.

(b) PURPOSE.—It is the purpose of this sec-
tion to establish the facilities and equipment
located at Keahole Point, Hawaii as a coop-
erative research and development facility, to

June 5, 1991

be known as the Spark M. Matsunaga Re-
newable Energy and Ocean Technology Cen-
ter.

(¢) ESTABLISHMENT.—The facilities and
equipment located at Keahole Point, Hawaii
are established as the Spark M. Matsunaga
Renewable Energy and Ocean Technology
Center (referred to as the ‘‘Center™).

(d) ADMINISTRATION.—(1) Not later than 180
days after the date of enactment of this sec-
tion, the Secretary shall seek to enter into a
cooperative agreement with a gqualified re-
search institution to administer the Center.

(2) For the purpose of paragraph (1), a
qualified research institution is a research
institution located in the State of Hawaii
that has demonstrated competence and will
be the lead organization in the State in re-
newable energy and ocean technologies.

(e) ACTIVITIES.—The Center may carry out
research, development, and technology
transfer activities on—

(1) solar and renewable energy;

(2) energy storage, including the produc-
tion of hydrogen from renewable energy;

(3) materials applications related to energy
and marine environments;

(4) other environmental and ocean resource
concepts, including sea ranching and global
climate change; and

(5) such other matters as the Secretary
may direct.

(f) MATCHING FUNDS.—To be eligible for
Federal funds under this section, the Center
must provide funding in cash or in kind from
non-Federal sources for each amount pro-
vided by the Secretary.

(g) AUTHORIZATION.—There is authorized to
be appropriated to the Secretary $3,000,000
for fiscal year 1992, $4,000,000 for fiscal year
1993, $5,000,000 for fiscal year 1994, and such
sums as are necessary thereafter for the pur-
poses of this section.

SEC. 5205, RENEWABLE ENERGY TECHNICAL
ACHIEVEMENT AWARD.—(a) PROGRAM.—Within
one year after the date of enactment of this
Act, the Secretary, in consultation with the
National Academy of Sciences, shall estab-
lish a program to reward outstanding
achievement in each of the following tech-
nologies: solar thermal, photovoltaics, wind,
biomass, geothermal, and such other renew-
able energy technologies as the Secretary
deems appropriate.

(b) TECHNICAL ACHIEVEMENT MILESTONES.—
The Secretary, in consultation with the Na-
tional Academy of Sciences, shall establish a
milestone for technical achievement for the
year 2010 for each technology listed in sub-
section (a). The Secretary shall also estab-
lish criteria necessary to determine whether
the technical achievement milestones have
been met. Such criteria shall include:

(1) the cost of power delivered under each
technology,

(2) the efficiency of each technology’s en-
ergy conversion;

(3) the potential for large-scale commercial
production; and

(4) such other criteria as the Secretary
deems appropriate.

(c) AWARD.—The Secretary, in consultation
with the National Academy of Sciences,
shall award up to $5,000,000 in each renewable
energy technology category to the first per-
son who is a United States citizen and has
been determined by the Secretary to have
met the technical achievement milestones
described under subsection (b).

(d) AUTHORIZATION.—There is authorized to
be appropriated to the Secretary such sums
as may be necessary to carry out the pur-
poses of this section.
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Subtitle C—Hydropower

SEC. 6§301. STREAMLINING OF FEDERAL
POWER ACT REGULATION.—The Federal Power
Act, as amended, (16 U.S.C. T91a et seq.) is
further amended by:

“(a) striking in section 4(e) the following:

* and shall be subject to and contain such
conditions as the Secretary of the depart-
ment under whose supervision such reserva-
tion falls shall deem necessary for the ade-
quate protection and utilization of such res-
ervation”

and inserting the following in lieu thereof:

“and in the case of a Government dam shall
be subject to and contain such conditions as
the Secretary of the department under whose
supervision such Government dam falls shall
deem necessary to ensure that the license
will not interfere or be inconsistent with the
authorized purposes for which such Govern-
ment dam was created and shall not detract
from all lawful obligations of the Secretary
of jurisdiction, including operation and
maintenance, relating to such Government
dam in accordance with contractual or other
arrangements and in a manner which ensures
the protection, preservation and safety of
the public welfare: Provided further, That li-
censes issued for projects located in whole or
in part on an Indian reservation shall be sub-
ject to and contain such conditions as the
Secretary of the Interior shall deem nec-
essary for the adequate protection and utili-
zation of such Indian reservation'’;

(b) striking *(2)" in section 10(j)(1) and in-
serting *‘(3)"" in lieu thereof;

(c) striking everything after paragraph (1)
in section 10(j) and inserting the following
new paragraphs in lieu thereof:

‘“(2) With respect to a project located in
part or in whole within a reservation, other
than an Indian reservation, and not located
at a Government dam, a license issued under
this part shall include conditions for the pro-
tection and utilization of such reservation.
Subject to paragraph (3), such conditions
shall be based on recommendations received
from the Secretary under whose supervision
such reservation falls.

“(3) Whenever the Commission believes
that any recommendation referred to in
paragraphs (1) or (2) may be inconsistent
with the purposes and requirements of this
part or other applicable law, the Commission
and the relevant agencies or Secretaries re-
ferred to in paragraphs (1) and (2) shall at-
tempt to resolve any such inconsistency, giv-
ing due weight to the recommendations, ex-
pertise and statutory responsibilities of such
agencies or Secretaries. If, after such at-
tempt, the Commission does not adopt in
whole or in part a recommendation of any
such agency or Secretary, the Commission
shall publish each of the following findings
(together with a statement of the basis for
each of the findings):

‘(A) A finding that adoption of such rec-
ommendation is inconsistent with the pur-
poses and requirements of this part or with
other applicable provisions of law.

‘“(B) A finding that the conditions selected
by the Commission comply with the require-
ments of paragraph (1) or (2) as appro-
priate.’’;

(d) striking subsection (i) in section 10 and
relettering the subsections accordingly;

(e) in section 4 inserting **, and for the pur-
poses of subsections (h) and (i), the Commis-
sion shall” after ‘‘empowered’’ and inserting
the following after subsection (g):

“(h) Establish procedures that, to the ex-
tent practicable, provide for the earliest
identification and performance of all studies
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and analyses required to be performed in
conjunction with an application for a license
under this part.

“(i)(1) Coordinate a single, consolidated re-
view, including review under the National
Environmental Policy Act of 1969, of a
project which is the subject of an application
for a license under this part, by all Federal
agencies, State agencies and affected Indian
tribes interested in the project that is the
subject of the application. The Commission
shall give reasonable notice of the applica-
tion and the consolidated review to all Fed-
eral agencies, State agencies and affected In-
dian tribes that may be interested in the
project that is the subject of the application.
The Commission shall be the lead agency for
purposes of compliance with the National
Environmental Policy Act of 1969. A review
under the National Environmental Policy
Act of 1969 completed by the Commission as
part of this consolidated review shall be the
only documentation needed by an agency to
satisfy the requirements of the National En-
vironmental Policy Act of 1969 for the
project subject to the review. The Commis-
sion's decision concerning issuance of a li-
cense and the terms, conditions and prescrip-
tions of the license shall take into account
the results of the consolidated review. An
agency's decision concerning its rec-
ommendations, terms, conditions and pre-
scriptions for the license and any approvals
within its authority related to the project
shall take into account the results of the
consolidated review. The Commission may
establish reasonable time limits for submis-
sion of recommendations, terms, conditions,
prescriptions and reports by a Federal agen-
cy, State agency or Indian tribe as part of
the consolidated review. If an agency does
not meet the Commission’s time limitations,
the Commission may continue to process and
to take any appropriate action on the appli-
cation.

**(2) Where environmental documents are
prepared in connection with an application
for a license under this part, the Commission
shall permit, at the élection of the applicant,
a contractor, consultant or other person
funded by the applicant to prepare such envi-
ronmental document. The contractor shall
be chosen by the Commission in its sole dis-
cretion. The Commission shall establish pro-
cedures to assure that the contractor, con-
sultant or other person has no financial or
other potential conflict of interest in the
outcome of the proceeding. Nothing herein
shall affect the Commission's responsibility
to comply with the National Environmental
Policy Act of 1969.".

SEC. 5302. STATE LICENSING JURISDICTION
OVER SMALL PROJECTS.—The Federal Power
Act, as amended, (16 U.S.C. T91a et seq.) is
further amended by adding the following at
the end of section 23:

“(c) In the case of any project works: (1)
that are not part of a project licensed under
this Act prior to the date of enactment of
this subsection; (2) for which a license appli-
cation has not been accepted for filing by the
Commission prior to the date of enactment
of this subsection (unless such application is
withdrawn at the election of the applicant);
(3) having a power production capacity of
5000 kilowatts or less; (4) located entirely
within the boundaries of a single State; and
(5) not located in whole or in part on any In-
dian reservation, unit of the National Park
System, component of the Wild and Scenic
Rivers System or segment of a river des-
ignated for study for potential addition to
such system, the State in which such project
works are located shall have the exclusive
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authority to authorize such project works
under State law, in lieu of licensing by the
Commission under the otherwise applicable
provisions of this Part, effective upon the
date on which the Governor of the State no-
tifies the Secretary of Energy that the State
has assessed its river resources in a com-
prehensive way and has in place a process for
regulating such projects which gives appro-
priate consideration to the improvement or
development of the State's waterways for
the use or benefit of intrastate, interstate,
or foreign commerce, for the improvement
and use of waterpower development, for the
adequate protection, mitigation of damage
to, and enhancement of fish and wildlife (in-
cluding related spawning grounds), and for
other beneficial public uses, including irriga-
tion, flood control, water supply, rec-
reational and other purposes, and Indian
rights, if applicable.

*(d) In the case of a project that would be
subject to authorization by a State under
subsection (c¢) but for the fact that the
project has been licensed by the Commission
prior to the enactment of subsection (c), the
licensee of such project may in its discretion
elect to make the project subject to the au-
thorizing authority of the State.

‘“(e) With respect to projects located in
whole or in part on Federal lands, State au-
thorizations for project works pursuant to
subsection (¢) of this section shall be subject
to the approval of the Secretary having ju-
risdiction with respect to such lands and
subject to such terms and conditions as the
Secretary may prescribe.

‘“(f) Nothing in subsection (c) shall pre-
empt the application of Federal environ-
mental, natural, or cultural resources pro-
tection laws according to their terms.”.

SEC. 5303. IMPROVEMENT AT EXISTING FED-
ERAL FACILITIES.—(a) STUDIES OF OPPORTUNI-
TIES FOR INCREASED HYDROELECTRIC GENERA-
TION.—The Secretary, in consultation with
the Secretary of the Interior and the Sec-
retary of the Army, shall perform studies of
cost effective opportunities to increase hy-
dropower production at existing Federally-
owned or operated water regulation, storage,
and conveyance facilities. Such studies shall
be completed within two years after the date
of enactment of this Act and transmitted to
the Committee on Energy and Natural Re-
sources of the United States Senate and to
the United States House of Representatives.
An individual study shall be prepared for
each of the Nation's principal river basins.
Each such study shall identify and describe
with specificity the following matters:

(1) opportunities to improve the efficiency
of hydroelectric generation at such facilities
through, but not limited to, mechanical,
structural, or operational changes;

(2) opportunities to improve the efficiency
of the use of water supplied or regulated by
Federal projects where such improvement
could, in the absence of legal or administra-
tive constraints, make additional water sup-
plies available for hydroelectric generation
or reduce project energy use;

(3) opportunities to create additional gen-
erating capacity at existing facilities
through, but not limited to, the construction
of additional generating units, the uprating
of generators and turbines, and the construc-
tion of pumped storage facilities; and

(4) preliminary assessment of the costs of
such measures.

(b) EXCEPTION FOR PREVIOUS STUDIES.—In
those cases where studies of the type re-
quired by this section have been prepared by
any agency of the United States and pub-
lished within the ten years prior to the date
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of enactment of this Act, the Secretary may
choose not to perform new studies but incor-
porate the information developed by such
studies into the study reports required by
this section.

(¢) AUTHORIZATION.—There is authorized to
be appropriated in each of the fiscal years
1992, 1993, and 1994 such sums as may be nec-
essary to carry out the purposes of this sec-
tion.

SEC. 5304. WATER CONSERVATION AND EN-
ERGY PRODUCTION.—(a) STUDIES.—The Sec-
retary of the Interior, acting pursuant to the
Federal reclamation laws (Aot of Junme 17,
1902, 32 Stat. 388), and Acts supplementary
thereto and amendatory thereof, is author-
ized and directed to conduct feasibility in-
vestigations of opportunities to increase the
amount of hydroelectric energy available for
marketing by the Secretary from Federal
hydroelectric power generation facilities re-
sulting from a reduction in the consumptive
use of such power for Federal reclamation
project purposes or as a result of an increase
in the amount of water available for such
generation because of water conservation ef-
forts on Federal reclamation projects or a
combination thereof. The Secretary of the
Interior is further authorized and directed to
conduct feasibility investigations of oppor-
tunities to mitigate damages to or enhance
fish and wildlife as a result of increasing the
amount of water available for such purposes
because of water conservation efforts on Fed-
eral reclamation projects. Such feasibility
investigations shall include, but not be lim-
ited to—

(1) an analysis of the technical, environ-
mental, and economic feasibility of reducing
the amount of water diverted upstream of
such Federal hydroelectric power generation
facilities by Federal reclamation projects;

(2) an estimate of the reduction, if any, of
project power consumed as a result of the de-
creased amount of diversion;

(3) an estimate of the increase in the
amount of electrical energy and related reve-
nues which would result from the marketing
of such power by the Secretary;

(4) an estimate of the fish and wildlife ben-
efits which would result from the decreased
or modified diversions;

(5) a finding by the Secretary of the Inte-
rior that the activities proposed in the fea-
sibility study can be carried out in accord-
ance with applicable Federal and State law,
interstate compacts and the contractual ob-
ligations of the Secretary; and

(6) a finding by the affected Federal Power
Marketing Administrator that the hydro-
electric component of the proposed water
conservation feature is cost-effective and
that the affected Administrator is able to
market the hydro-electric power expected to
be generated.

(b) CONSULTATION.—In preparing feasibility
studies pursuant to this section, the Sec-
retary of the Interior shall consult with, and
seek the recommendations of, affected State,
local and Indian tribal interests, and shall
provide for appropriate public comment.

(c) CONSTRUCTION.—Upon a finding of fea-
sibility by the Secretary of the Interior, and
agreement with the affected Power Market-
ing Administrator, and the expiration of 90
days during which the feasibility investiga-
tion related thereto has lain before the Con-
gress, the Secretary of the Interior, acting
pursuant to the Federal reclamation laws, is
authorized to construct, operate and main-
tain the water conservation features de-
scribed by and justified in the feasibility in-
vestigations prepared pursuant to subsection
(a) of this section.
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(d) FINANCING.—Revenues received by the
respective Federal Power Marketing Admin-
istrators from the marketing of hydro-
electric energy made available as a result of
the water conservation activities undertaken
pursuant to this section shall be disposed of
by the respective Federal Power Marketing
Administrators pursuant to applicable Fed-
eral power marketing law.

(e) AUTHORIZATION.—There is hereby au-
thorized to be appropriated to the Secretary
of the Interior such sums as may be nec-
essary to carry out this section.

SEC. 5305. PROJECTS ON FRESH WATERS IN
THE STATE OF HAWAIl.—(a) GENERAL LICENS-
ING AUTHORITY.—Bection 4(e) of the Federal
Power Act (16 U.S.C. 797(e)) is amended by
striking ‘‘several States, or upon"” and in-
serting ‘‘several States (except fresh waters
in the State of Hawaii), or upon".

(b) MANDATORY LICENSING AUTHORITY.—
Section 23(b) of the Federal Power Act (16
U.S8.C. 817(b)) is amended by striking ‘““United
States, or upon” and inserting ‘“United
States (except fresh waters in the State of
Hawalii), or upon’.

SEC. 5306. CERTAIN PROJECTS IN THE STATE
OF ALASKA.—The following projects located
entirely within the State of Alaska are re-
moved from jurisdiction of the Federal En-
ergy Regulatory Commission and all applica-
ble laws and regulations relating to such ju-
risdiction:

(1) a project located at Sitka, Alaska, with
application number UL89-08-000; and

(2) a project located at Juneau, Alaska,
with preliminary permit number 10681-000.

SEC. 5307. EXTENSION OF TIME LIMITATIONS
FOR CERTAIN PROJECTS IN ARKANSAS.—(a) AU-
THORIZATION OF EXTENSIONS. Notwithstand-
ing the time limitations of section 13 of the
Federal Power Act, (16 U.S.C. 806) the Fed-
eral Energy Regulatory Commission upon
the request of the licensee for FERC Projects
Nos. 3033 and 3034 (and after reasonable no-
tice) is authorized in accordance with the
good faith, due diligence, and public interest
requirements of section 13 and the Commis-
sion's procedures under such section, to ex-
tend—

(1) until August 10, 1994 the time required
for the licensee to acquire the required real
property and commence the construction of
Project No, 3033, and until August 10, 1999
the time required for completion of con-
struction of such project; and

(2) until August 10, 1996 the time required
for the licensee to acquire the required real
property and commence the construction of
Project No. 3034, and until August 10, 2001
the time required for completion of con-
struction of such project.

(b) TERMINATION OF AUTHORIZATION FOR EX-
TENSIONS.—The authorization for issuing ex-
tensions shall terminate three years after
the date of enactment of this Act. The Com-
mission to facilitate requests under this sec-
tion may consolidate such requests.

TITLE VI-ENERGY EFFICIENCY
Subtitle A.—Industrial, Commercial and
Residential

SEC. 6101. BUILDING ENERGY EFFICIENCY
CODES.—(a) ESTABLISHMENT OF CODES.—Title
I of the Energy Conservation and Produc-
tion Act (Pub. L. No. 94-385), as amended, is
amended by—

(1) amending section 303 by—

(A) striking paragraph (9),

(B) renumbering the subsequent para-
graphs, and

(C) adding at the end the following new
paragraphs—

**(13) the term ‘‘Federal building energy
code' means an energy consumption goal to
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be met without specification of the methods,
materials, or equipment to be employed in
achieving that goal, but including state-
ments of the requirements, criteria, and
evaluation methods to be used, and any nec-
essary commentary.

*(14) The term ‘‘industry voluntary build-
ing energy code” means a building energy
code developed and updated through an in-
dustry process, such as that used by the
Council of American Building Officials; the
American Society of Heating, Refrigerating,
and Air-conditioning Engineers; or other ap-
propriate organizations.”; and

(2) striking sections 304, 306, 308, 309, 310,
and 311 and their captions and inserting the
following in lieu thereof—

“FEDERAL BUILDING ENERGY CODE

“SEC. 304. (a) Within two years of enact-
ment of the National Energy Security Act of
1991, the Secretary, after consulting with ap-
propriate Federal agencies; the Council of
American Building Officials; the American
Society of Heating, Refrigerating, and Air-
conditioning Engineers; the National Asso-
ciation of Home Builders; the Illuminating
Engineering Society; the American Institute
of Architects; and the National Conference of
States on Building Codes and Standards,
shall issue by rule a Federal building energy
code that assures the inclusion in Federal
buildings of all energy efficiency measures
that are technologically feasible and eco-
nomically justified. This code shall become
effective no earlier than six months and no
later than two years after issued.

“(b) The Federal building energy code
shall—

“(1) contain energy saving and renewable
energy specifications that meet or exceed
the energy saving and renewable energy
specifications of the industry wvoluntary
building energy code, and

‘(2) include a method of compliance that
uses the same format as that used by the in-
dustry voluntary building energy code.

*(c) The Secretary shall identify and de-
scribe the basis for any substantive dif-
ference between the Federal building energy
code and the industry voluntary building en-
ergy code.

*(d) Interim energy performance standards
for new Federal residential and commercial
buildings issued by the Secretary under this
title as it existed before enactment of the
National Energy Security Act of 1991 shall
remain in effect until the head of a Federal
agency required to adopt procedures under
section 305(a) adopts those procedures.

“FEDERAL COMPLIANCE

“SEc. 305. (a) The head of each Federal
agency shall adopt procedures necessary to
assure that new Federal residential or com-
mercial buildings meet or exceed the Federal
building energy code.

“(b) The head of a Federal agency may ex-
pend Federal funds for the construction of a
new Federal building only if the building
meets or exceeds the Federal building energy
code.

“(c) The head of each Federal agency that
guarantees a mortgage for constructing a
new building shall adopt the procedures nec-
essary to assure that the building meets or
exceeds the Federal building energy code.
“SUPPORT FOR INDUSTRY VOLUNTARY BUILDING

ENERGY CODE

“SEC. 306. (a) Within one year of the enact-
ment of the National Energy Security Act of
1691, the Secretary, after consulting with ap-
propriate Federal agencies; the Council of
American Building Officials; the American
Society of Heating, Refrigerating, and Air-
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conditioning Engineers; the National Con-
ference of States on Building Codes and
Standards; and any other appropriate build-
ing codes and standards organization, shall
support the upgrading of an industry vol-
untary building energy code for new residen-
tial and commercial buildings. The support
shall include—

“(1) a compilation of data and other infor-
mation regarding building energy efficiency
codes in the possession of the Federal gov-
ernment, State and local governments, and
industry organizations;

*(2) assistance in improving the technical
basgis for the energy code;

“(3) assistance in determining the cost-ef-
fectiveness and the technical feasibility of
the energy efficiency measures included in
the code; and

**(4) development of interim energy per-
formance standards for new non-Federal resi-
dential buildings.

“(b) The Secretary, in consultation with
the appropriate Federal agencies, shall peri-
odically review the technical and economic
basis of the industry voluntary building en-
ergy code. Based upon ongoing research ac-
tivities and a review of appropriate industry
energy standards, the Secretary shall—

(1) recommend amendments to the indus-
try voluntary building energy code,

“(2) seek adoption of all technically fea-
sible and economically justified energy effi-
ciency measures, and

*(3) participate otherwise in any industry

for review and modification of the
industry voluntary building energy code.
“ADOPTION INCENTIVES .

“SEC. 807. (a) STATE REPORT.—Within two
years of the enactment of the National En-
ergy Security Act of 1991, each State shall
submit a report to the Secretary on the type
and status of, and compliance and enforce-
ment procedures for building energy codes
used within the State, including a list of the
units of general purpose local government
within the State that identifies which, if
any, have adopted building energy codes.

“(b) AVAILABILITY OF INCENTIVE FUNDING.—
If the Secretary certifies that a state or any
units of general purpose local government
which have jurisdiction regarding energy
building codes, has adopted building energy
codes at least as stringent as those of the in-
dustry voluntary energy building codes, then
the Secretary shall provide incentive fund-
ing to that State or such units of general
purpose local government to fund activities
to further promote the adoption and imple-
mentation of the industry voluntary energy
building codes. Such incentive funds shall be
allocated from funds made available under
subsection (c), on the basis of the average
number of residential housing starts within
such State or unit of general purpose local
government during the previous three years.
The Secretary may use up to five percent of
the funds made available under subsection
(¢) for administration of activities conducted
pursuant to this section.

“(c) AUTHORIZATION.—There are authorized
to be appropriated such sums as may be nec-
essary to provide incentive funding to the
States pursuant to this section.

“TECHNICAL ASSISTANCE

“SEC. 308. The Secretary may provide tech-
nical assistance to States, units of general
purpose local government, and other appro-
priate organizations to promote the adoption
and implementation of the voluntary energy
building codes or to otherwise promote the
design and construction of energy efficient
buildings.
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‘“*REPORTS

“SEC. 309. The Secretary, in consultation
with the appropriate Federal agencies, shall
report annually to Congress on activities
conducted pursuant to this title including:

“(1) the recommendations made regarding
the prevailing industry voluntary building
energy code under section 304(c);

“(2) a State-by-State summary of progress
made in the adoption and implementation of
the voluntary energy building codes or more
stringent codes; and

*(8) recommendations to Congress on op-
portunities to further promote energy effi-
ciency and other purposes of this part.

*(b) CONFORMING AMENDMENT.—The Table
of Contents of the Energy Conservation and
Production Act (Pub. L. No. 94-385) is amend-
ed by striking the items relating to sections
304, 306, 308, and 309, and inserting in lieu
thereof the following—

“Sec. 304, Federal building energy code.
“Sec. 305. Federal compliance.

“Sec. 306. Support for industry voluntary
building energy code.

“Sec. 307. Adoption incentives.
“Sec. 308. Technical Assistance.
“Sec. 309. Reports.™.

SEC. 6102. RESIDENTIAL ENERGY EFFICIENCY
RATINGS AND MORTGAGES.—

(a) RATINGS.—Title II of the National En-
ergy Conservation Policy Act (NECPA)(Pub.
L. No. 96-619) is amended by adding a new
Part 6 as follows:

“PART 6—RESIDENTIAL ENERGY EFFICIENCY
RATING GUIDELINES 2

“SEC. 271. VOLUNTARY RATING GUIDELINES.

*(a) Within 18 months of the date of enact-
ment of the National Energy Security Act of
1991, the Secretary, in consultation with the
Secretary of Housing and Urban Develop-
ment and other appropriate institutions,
shall, by rule, promulgate voluntary guide-
lines that may be used by State and local
governments, utilities, builders and others,
that would enable the assignment of an en-
ergy efficiency rating to residential build-
ings.

*(b) The voluntary guidelines under sub-
section (a) shall:

‘(1) provide for a uniform rating scale of
the efficiency with which any residential
building uses energy on an annual basis;

*(2) provide that such rating shall take
into account local climate conditions and
construction practices, and does not dis-
criminate among fuel types, except that
solar energy collected on-site shall be cred-
ited toward the emergy efficiency rating of
such building;

‘(3) provide that all residential buildings
can receive a rating at the time of sale;

‘“(4) provide that the rating is prominently
communicated to potential buyers and rent-
ers; and

‘*(6) provide that the rating system is con-
sistent with, and supportive of, the uniform
plan for energy efficient mortgages devel-
oped pursuant to Section 946 of the Cran-
ston-Gonzales National Affordable Housing
Act (Pub. L. No. 101-625).

“SEC. 272. TECHNICAL ASSISTANCE.

“Within 18 months after the date of the en-
actment of the National Energy Security
Act of 1991, the Secretary shall establish a
program to provide technical assistance to
State and local organizations to encourage
the adoption of residential energy efficiency
rating systems based on the voluntary guide-
lines promulgated under this part.
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“SEC. 273. AUTHORIZATION.

“There is authorized to be appropriated
such sums as may be necessary to carry out
the provisions of this part.”.

(b) CONFORMING AMENDMENT.—The National
Energy Conservation Policy Act (Pub. L. No.
95-619) is further amended by adding in the
Table of Contents at the end of title II, the
following items:

“PART 6—RESIDENTIAL ENERGY EFFICIENCY

RATINGS
“‘Sec. 271. Rating guidelines.
“‘Sec. 272. Technical assistance.
“Sec, 273. Authorization.".

(¢) ENERGY EFFICIENCY MORTGAGES.—The
Cranston-Gonzalez  National Affordable
Housing Act (Pub. L. No. 101-625) is amended
as follows:

(1) At the end of section 104 add the follow-
ing new definition:

‘“(24) The term “energy efficient mort-
gage'' means a mortgage which provides fi-
nancial incentives for the purchase of energy
efficient homes, or which provides financial
incentives to make energy efficiency im-
provements in existing homes by incorporat-
ing the cost of such improvements in the
mortgage.”

(2) In section 946 make the following
amendments:

(A) In subsection (a) strike the words
“mortgage financing incentives for energy
efficiency’ and insert in lieu thereof “energy
efficient mortgages';

(B) at the end of subsection (a) add the fol-
lowing new sentence:

““The plan shall be consistent with and mu-
tually supportive of the Federal building en-
ergy code and the residential energy effi-
ciency rating voluntary guidelines to be de-
veloped by the Secretary of Energy pursuant
to. the National Energy Security Act of
1991.".

(C) in subsection (b) after the word “in-
clude” add the words “but not be limited
to";

(D) at the end of subsection (b) add the fol-

lowing new sentence:
““The Task Force shall determine whether a
notification of the availability of energy effi-
cient mortgages to potential home pur-
chasers would promote energy efficiency in
residential buildings, and if so, then the
Task Force shall recommend appropriate no-
tification guidelines, and member agencies
are authorized to implement such guide-
lines.”.

Sec. 6103. Manufactured Housing Energy
Efficiency.—(a) AMENDMENTS TO CRANSTON-
GONZALEZ.—Section 943 of the Cranston-Gon-
zalez National Affordable Housing Act, (Pub.
L. No. 101-625), is amended by—

(1) striking the phrase ‘‘thermal insula-
tion, energy efficiency” in subparagraph
(d)(1)(D); and

(2) ingerting a new subparagraph (E) as fol-
lows, and relettering the existing subpara-
graphs accordingly:

‘“(E) consult with the Secretary of Energy
and make recommendations regarding addi-
tional or revised standards for thermal insu-
lation and energy efficiency applicable to
manufactured housing;".

(b) DUTIES OF THE SECRETARY.—The Sec-
retary shall assess the energy performance of
manufactured housing and make rec-
ommendations to the Commission estab-
lished under section 943 of the Cranston-Gon-
zalez National Affordable Housing Act (Pub.
L. No. 101-625) regarding thermal insulation
and energy efficiency improvements applica-
ble to manufactured housing which are tech-
nically feasible and economically justified.
The Secretary shall also test the perform-
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ance and determine the cost-effectiveness of
manufactured housing constructed to the
standards established under such section.

SEC. 6104, IMPROVING EFFICIENCY IN EN-
ERGY-INTENSIVE INDUSTRIES.—(a) SECRETAR-
IAL ACTION.—The Secretary, acting in ac-
cordance with authority contained in the
Federal Nonnuclear Energy Research and
Development Policy Act of 1974 (Pub. L. No.
93-57T) and other applicable laws, shall—

(1) pursue a research and development pro-
gram intended to improve energy efficiency
and productivity in energy-intemsive indus-
tries and industrial processes; and

(2) undertake joint ventures to encourage
the commercialization of technologies devel-
oped under paragraph (1).

(b) JOINT VENTURES.—(1) The Secretary
shall—

(A) conduct a competitive solicitation for
proposals from specialized private firms and
investors for such joint ventures under sub-
section (a)(2); and

(B) provide financial assistance to at least
five such joint ventures.

(2) The purpose of the joint ventures shall
be to design, test, and demonstrate changes
to industrial processes that will result in im-
proved energy efficiency and productivity.
The joint ventures may also demonstrate
other improvements of benefit to such indus-
tries s0 long as demonstration of energy effi-
clency improvements is the principal objec-
tive of the joint venture.

(3) In evaluating proposals for financial as-
sistance and joint ventures under this sec-
tion, the Secretary shall consider—

(A) whether the research and development
activities conducted under this section im-
prove the quality and energy efficiency of in-
dustries or industrial processes;

(B) the regional distribution of the energy-
intensive industries and industrial processes;
and

(C) whether the proposed joint venture
project would be located in the region which
has the energy-intensive industry and indus-
trial processes that would benefit from the
project.

(c) AUTHORIZATION.—There is authorized to
be appropriated to the Secretary $5,000,000
for fiscal year 1992, $15,000,000 for fiscal year
1993, and $25,000,000 for fiscal year 19M, to
carry out the purposes of this section.

SEC. 6105. REPORT.—The Secretary, in con-
sultation with the Council of Economic Ad-
visors, shall submit to the Congress within
one year after the date of enactment of this
Act, and every three years thereafter
through the year 2004, a report setting forth
energy efficiency policy options that would
both decrease domestic oil consumption and
overall domestic energy consumption by one,
two, three, and four percent, per-year per-
unit of GNP, through the year 2005, below
the projected consumption for 2005. The Sec-
retary shall evaluate, describe and rank
these policy options according to their cost-
effectiveness and their feasibility of imple-
mentation.

SEC. 6106. VOLUNTARY GUIDELINES FOR IN-
DUSTRIAL PLANTS—(a) VOLUNTARY GUIDE-
LINES FOR ENERGY EFFICIENCY AUDITING AND
INSULATING.—Within one year after the date
of enactment of this Act, the Secretary,
after consultation with utilities, major in-
dustrial energy consumers and representa-
tives of the insulation industry, shall estab-
lish voluntary guidelines for—

(1) the conduct of energy efficiency audits
of industrial facilities to identify cost-effec-
tive opportunities to increase energy effi-
ciency; and
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(2) the installation of insulation to achieve
cost-effective increases in energy efficiency
in industrial facilities.

(b) EDUCATION AND TECHNICAL ASSIST-
ANCE.—The Secretary shall conduct a pro-
gram of education and technical assistance
to promote the use of the voluntary guide-
lines established under subsection (a).

(c) ANNUAL REPORT.—The Secretary shall
report annually to Congress on activities
conducted pursuant to this section, includ-
ing an evaluation of the effectiveness of
these guidelines, and the responsiveness of
the industrial sector to these guidelines.

(d) AUTHORIZATION.—There is authorized to
be appropriated $750,000 annually to carry
out the purposes of this section.

SEC. 6107. Energy Efficiency Labeling for
Windows and Window Systems.—(a) DEVEL-
OPMENT OF PROGRAM.—Not later than one
year after the date of enactment of this Act,
the Secretary shall, after consulting with
the National Fenestration Rating Council,
industry representatives, and other appro-
priate organizations, provide financial and
technical assistance to support the vol-
untary development of a national window
rating program to establish energy effi-
ciency ratings for windows and window sys-
tems. Such program shall set forth informa-
tion and specifications that will enable pur-
chasers of windows or window systems to
make more informed purchasing decisions
based upon the potential cost and energy
savings of alternative window products.

(b) SECRETARIAL ACTION.—If a voluntary
national window rating program, consistent
with the objectives of subsection (a), is not
established within two years of the date of
the enactment of this Act, then the Sec-
retary shall, after consulting with the Na-
tional Institute of Standards and Tech-
nology, develop, within one year, a rating
program io establish energy efficiency rat-
ings for windows and window systems under
section 323 of the Energy Policy and Con-
servation Act (hereinafter in this title re-
ferred to as EPCA) (Pub. L. No. 94-163).

(¢) FEDERAL TRADE COMMISSION RULES.—
The Federal Trade Commission (hereinafter
in this section, the “Commission’') shall pre-
scribe labeling rules under section 324 of
EPCA for the rating program established
pursuant to either subsection (a) or (b) of
this section, unless the Commission deter-
mines that labeling in accordance with sub-
sections (a) or (b) of this section is not tech-
nologically or economically feasible or is not
likely to assist consumers in making pur-
chasing decisions with respect to any type of
window or window system (or class thereof).

(d) COVERED PRODUCTS.—For purposes of
sections 323 and 324 of EPCA, windows and
window systems shall be considered covered
products under section 322 of such Act unless
excluded by the Commission pursuant to
subsection (c) of this section.

(8) AUTHORIZATION.—There is authorized to
be appropriated to the Secretary $750,000 for
each of the fiscal years 1992, 1993, and 1994 to
carry out the purposes of this section.

SEC. 6108. ENERGY EFFICIENCY INFORMA-
TION.—(a) DATA ON ENERGY EFFICIENCY.—
Pursuant to section 52(a) of the Federal En-
ergy Administration Act of 1974 (Pub. L. No.
93-275), and after consulting with State and
Federal energy officials, representatives of
energy-using classes and sectors, and rep-
resentatives of energy policy public-interest
or research organizations, the Administrator
of the Energy Information Administration
shall expand the scope and frequency of the
data it collects and reports on energy use in
the United States with the objective of sig-
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nificantly improving the ability to evaluate
the effectiveness of the Nation's energy effi-
ciency policies and programs. The Adminis-
trator shall take into account reporting bur-
dens and the protection of proprietary infor-
mation as required by law. In expanding the
collection of such data to meet this objec-
tive, the Administrator shall consider—

(1) expanding data collection to include en-
ergy intensive sectors not presently covered
in Energy Information Administration sur-
veys;

(2) increasing the frequency with which the
Energy Information Administration con-
ducts end-use energy surveys among house-
holds, commercial buildings, and manufac-
turing;

(3) expanding the survey instruments to in-
clude questions regarding participation in
government and utility conservation pro-
grams, the energy efficiency of existing
stocks of equipment and structures, and re-
cent changes in the technical efficiency and
operating practices that affect energy use;

(4) expanding the time period for which
fuel-use data is collected from individual
survey respondents;

(5) expanding the sample sizes for fuel-use
surveys in order to improve the accuracy of
subgroups of energy users;

(6) expanding the scope and frequency of
data collection on the energy efficiency and
load-management programs operated by
electric and gas utilities; and

(7) establishment of reporting require-
ments and voluntary energy efficiency im-
provement targets for energy intensive in-
dustries.

(b) ANNUAL REPORT.—The Administrator
shall report annually to Congress on the en-
ergy efficiency in classes and sectors of the
economy and on any data resulting from this
section.

(c) REPORT ON INDUSTRIAL REPORTING AND
VOLUNTARY TARGETS.—Not later than one
year after the date of enactment of this Act
the Administrator shall report to Congress
on the conclusions of the Administrator’s
consideration of establishing reporting re-
quirements and voluntary energy efficiency
improvement targets pursuant to paragraph
(a)(7) of this section, including an evaluation
of the costs and benefits of such reporting re-
quirements and voluntary energy efficiency
improvement targets, and including rec-
ommendations by the Administrator on pro-
posals or activities to improve energy effi-
clency in energy intensive industries.

SEC. 6109. ENERGY EFFICIENCY LABELING
FOR LAMPS AND LUMINAIRES.—(a) DEVELOP-
MENT OF PROGRAM.—Not later than one year
after the date of enactment of this Act, and
in consultation with the National Electric
Manufacturers Association, industry rep-
resentatives, and other appropriate organiza-
tions, the Secretary shall provide financial
and technical assistance to support the vol-
untary development of a national energy ef-
ficilency rating and labeling program for
lamps and luminaires. Such program shall
set forth information and specifications that
will enable purchasers of lamps and
luminaires to make informed decisions
among the energy efficiency and cost of al-
ternative lamps and luminaires.

(b) SECRETARIAL ACTION.—If a national en-
ergy efficiency rating and labeling program
consistent with the objectives of subsection
(a) is not voluntarily established within two
years of the date of enactment of this Act,
then the Secretary shall, in consultation
with the National Institute of Standards and
Technology, develop, within one year, a rat-
ing program for lamps and luminaires under
section 323 of EPCA (Pub. L. No. 34-163).
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(¢) FEDERAL TRADE COMMISSION RULES.—
The Federal Trade Commission shall pre-
scribe labeling rules under section 324 of
EPCA for lamps and luminaires, except to
the extent that the Commission determines
that labeling in accordance with subsection
(b) of this section is not technologically or
economically feasible or is not likely to as-
sist consumers in making purchasing deci-
sions with respect to any type of lamp or lu-
minaire (or class thereof).

(d) CovERED ProDUCTS.—For purposes of
sections 323 and 324 of EPCA, lamps and
luminaires shall be considered covered prod-
ucts under section 322 of such Act (42 U.S.C.
6292) unless excluded by the Commission pur-
suant to subsection (c¢) of this section.

(e) AUTHORIZATION.—There is authorized to
be appropriated to the Secretary $750,000 for
each of the fiscal years 1992, 1993, and 199 to
carry out the purposes of this section.

SEC. 6110.—COMMERCIAL AND INDUSTRIAL
EQUIPMENT STANDARDS.—Title III, Part C, of
the Energy Policy and Conservation Act
{Pub. L. No. 94-163) is amended by adding the
following new section 344A:

“SEC. #M4a—(a) DEFINITIONS.—For the pur-
poses of this section:

*(1) the term ‘lamp’ means incandescent,
fluorescent and high intensity discharge
lamps;

*(2) the term ‘small commercial package
air conditioning and heating equipment’
means air-cooled, and electrically operated
unitary central air conditioners and central
air conditioning heat pumps for commercial
application which are rated below 135,000 Btu
per hour (cooling capacity); and

“(3) the term ‘large commercial package
air conditioning and heating equipment’
means air-cooled, and electrically operated
unitary central air conditioners and central
air conditioning heat pumps for commercial
application which are rated at or above
135,000 Btu per hour and below 240,000 Btu per
hour (cooling capacity)."”

‘(4) the term ‘energy conservation stand-
ard’ means—

‘(A) a performance standard that pre-
scribes a minimum level of energy efficiency
or & maximum quantity of energy use for a
product; or

“(B) a design requirement for a product.

“(b) INITIAL DETERMINATIONS.—The Sec-
retary shall, within 12 months after the date
of enactment of the National Energy Secu-
rity Act of 1991, determine, with respect to:
lamps, small commercial package air condi-
tioning and heating equipment, large com-
mercial package air conditioning and heat-
ing equipment; and utility distribution
transformers; whether—

“(1) it is practicable to classify such prod-
ucts into types and to prescribe test proce-
dures to measure energy use, energy effi-
ciency, or estimated annual operating cost
during a representative average use cycle or
period of use which are not unduly burden-
some to conduct; and

“2) it is likely that energy efficiency
standards would result in significant energy
savings, without a reduction in performance,
for those products which the Secretary has
determined under paragraph (1) that it is
practicable to classify and prescribe test pro-
cedures.

‘(¢) TEST PROCEDURES.—The Secretary
shall, within 18 months after the date of en-
actment of the National Energy Security
Act of 1991, prescribe test procedures for
those lamps, small commercial package air
conditioning and heating equipment, large
commercial package air conditioning and
heating equipment, and utility distribution
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transformers for which he has determined
under subsection (b) that classification into
types and testing procedures are practicable
and that it is likely that energy efficiency
standards would result in significant energy
savings, without a reduction in performance.
In establishing these test procedures, the
Secretary shall use existing and generally
accepted industry testing procedures when
practicable and consistent with the objective
of increasing energy efficiency to the extent
technically feasible and economically justi-
fied. For small commercial package air con-
ditioning and heating equipment and large
commercial package air conditioning and
heating equipment for which the Secretary
establishes test procedures pursuant to this
section, such test procedures shall be con-
sistent with those generally accepted indus-
try testing procedures or rating procedures,
if any, developed by the Air Conditioning
and Refrigeration Institute or by the Amer-
ican Society of Heating, Refrigerating and
Air Conditioning Engineers as in effect on
the date of the enactment of the National
Energy Security Act of 1991, If such an indus-
try test procedure or rating procedure for
such small commercial package air condi-
tioning and heating equipment or large com-
mercial package air conditioning and heat-
ing equipment is subsequently amended the
Secretary shall amend the test procedure for
the product as necessary to be consistent
with the amended industry test procedure or
rating procedure unless he determines by
rule published in the Federal Register, sup-
ported by clear and convincing evidence,
that to do so would not meet the purposes
and criteria of this section with respect to
the product. If the Secretary issues a rule
containing such a determination the rule
may establish an amended test procedure for
such product that meets the purposes and
criteria of this section with respect to that
product.

“(d) CLASSIFICATION AND STANDARDS.—(1)
The Secretary, for those products for which
test procedures have been prescribed under
subsection (c), shall, within 18 months there-
after:

“(A) determine types (or classes) for lamps,
small commercial package air conditioning
and heating equipment, large commercial
package air conditioning and heating equip-
ment, and utility distribution transformers;
and

‘“(B) develop energy conservation stand-
ards for each type (or class) of lamps, small
commercial package air conditioning and
heating equipment, large commercial pack-
age air conditioning and heating equipment,
and utility distribution transformers for
which such standards would be techno-
logically feasible and economically justified.
Except as provided in subsections (d)X3)B)
and (d)(3)(C) of this section, such standards
shall become effective no less than 18 months
and no more than 3 years after development
of such standards.

“(2) In establishing these standards, the
Secretary shall take into consideration the
criteria contained in sections 325(1) and (m)
of this Act.

“(3)(A) In establishing these standards, the
Secretary shall first review existing and gen-
erally accepted industry voluntary energy
efficiency standards for these products, if
any, to determine whether the adoption of
industry standards would be consistent with
the objective of increasing energy efficiency
to the extent technically feasible and eco-
nomically justified. In which case, the Sec-
retary shall adopt such industry standards.

“(B) For small package air conditioning
and heating equipment for which the Sec-
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retary establishes standards pursuant to this
section, the Secretary shall establish such
standards at the standard levels set forth for
such products in ASHRAE/IES Standard 90.1
as in effect on the date of enactment of this
Act. Such standards shall become effective
for such products manufactured on or after
January 1, 1994. Such standards levels shall
be as follows:

“{i) The minimum seasonal energy effi-
ciency ratio of three-phase electric central
air conditioners and central air conditioning
heat pumps less than 65,000 Btu per hour
(cooling capacity), split systems, shall be
10.0 for products manufactured on or after
January 1, 1994.

*(ii) The minimum seasonal energy effi-
ciency ratio of three-phase electric central
air conditioners and central air conditioning
heat pumps less than 65,000 Btu per hour
(cooling capacity), single package, shall be
9.7 for products manufactured on or after
January 1, 1994.

“(111) The minimum energy efficiency ratio
of central air conditioners and central air
conditioning heat pumps at or above 65,000
Btu per hour (cooling capacity) and less than
135,000 Btu per hour (cooling capacity) shall
be 8.9 (at a standard rating of 95 degrees
Fahrenheit, dry bulb (F db)) for products
manufactured on or after January 1, 1994,

“(iv) The minimum heating seasonal per-
formance factor of three-phase electric
central air conditioning heat pumps less
than 65,000 Btu per hour (cooling capacity),
split systems, shall be 6.8 for products manu-
factured on or after January 1, 1994,

“(v) The minimum heating seasonal per-
formance factor of three-phase electric
central air conditioning heat pumps less
than 65,000 Btu per hour (cooling capacity),
single package, shall be 6.6 for products man-
ufactured on or after January 1, 199%.

“(vi) The minimum coefficient of perform-
ance in the heating mode of central air con-
ditioning heat pumps at or above 65,000 Btu
per hour (cooling capacity) and less than
135,000 Btu per hour (cooling capacity) shall
be 3.0 (at a high temperature rating of 47 de-
grees F db) for products manufactured on or
after January 1, 1994.

*(C) For large package air conditioning
and heating equipment for which the Sec-
retary establishes standards pursuant to this
section, the Secretary shall establish such
standards at the standard levels set forth for
such products in ASHRAE/JIES Standard 90.1
as in effect on the date of enactment of this
Act. Such standards shall become effective
for such products manufactured on or after
January 1, 1995. Such standard levels shall be
as follows:

*(1) The minimum energy efficiency ratio
of central air conditioners and central air
conditioning heat pumps at or above 135,000
Btu per hour (cooling capacity) and less than
240,000 Btu per hour (cooling capacity) shall
be 8.5 (at a standard rating of 95 degrees F
db) for products manufactured on or after
January 1, 1995.

“(ii) The minimum coefficient of perform-
ance in the heating mode of central air con-
ditioning heat pumps at or above 135,000 Btu
per hour (cooling capacity) and less than
240,000 Btu per hour (cooling capacity) shall
be 2.9 for products manufactured on or after
January 1, 1995.

‘(D) If ASHRAE/IES Standard 90.1 as in ef-
fect on the date of enactment of the National
Energy Security Act of 1991 is subsequently
amended with respect to any small commer-
cial package air conditioning and heating
equipment or large commercial package air
conditioning and heating equipment for
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which the Secretary establishes standards
pursuant to this section, then the Secretary
shall amend the standard for that product to
the level in the amended ASHRAETIES
Standard 90.1 unless he determines by rule
published in the Federal Register, supported
by clear and convincing evidence, that adop-
tion of the level in the amended ASHRAE/
IES Standard 90.1 would not meet the pur-
poses and criteria of this section with re-
spect to such product. If the Secretary issues
a rule containing such a determination, the
rule may establish an amended standard for
such product that meets the purposes and
criteria of this section with respect to that
product. A standard as amended by the Sec-
retary under this subsection shall become ef-
fective for products manufactured on or after
a date which is four years after the effective
date of the relevant standard in amended
ASHRAE/IES Standard 90.1, except that an
amended standard issued by the Secretary
pursuant to a rule under this subparagraph
(dX3)C) shall become effective for products
manufactured on or after a date which is
four years after the date the rule is pub-
lished in the Federal Register.

“*{4) These standards shall, upon their ef-
fective date, preempt any state or local regu-
lation concerning the energy efficiency or
energy use of such products.

*(6) Except as provided in subparagraphs
(d)3)B) through (D), the Secretary shall pe-
riodically, but at least every five years, re-
view and update any standards established
pursuant to this section, and shall reevalu-
ate whether standards are justified for those
products for which standards were not adopt-
ed

‘(e) LABELING.—(1) The Federal Trade
Commission shall, within twelve months
after the date on which a test procedure is
prescribed by the Secretary for a product (or
class thereof) under subsection (¢), prescribe
a labeling rule for the product (or class
thereof), except to the extent that, with re-
spect to a product (or class thereof) the Com-
mission determines that a labeling rule is
not economically or technically feasible,
would not result in significant energy sav-
ings and is not necessary for informational
purposes.

*(2) If the Commission determines that la-
beling is not necessary under paragraph (1)
and the Secretary prescribes standards under
subsection (d), then the Commission, within
twelve months after the date on which a
standard is prescribed by the Secretary,
shall prescribe a labeling rule designed sole-
1y to facilitate enforcement of the require-
ments of this section and other applicable
provisions of law. A labeling rule for small
commercial package air conditioning and
heating equipment and large commercial
package air conditioning and heating equip-
ment shall be designed solely to facilitate
enforcement of the regulations of this sec-
tion and other applicable provisions of law.

“(f) REQUIREMENT OF MANUFACTURERS.—
For the purpose of requirements of this Act,
manufacturers and private labelers are sub-
ject to the requirements of section 326 of this
Act,

*(g) ENFORCEMENT.—After the date on
which a manufacturer must provide a label
for a product pursuant to subsection (e)—

‘(1) each product shall be considered, for
purposes of paragraphs (1) and (2) of section
332(a) of this Act a new covered product to
which a rule under section 324 of this Act ap-
plies; and

*(2) it shall be unlawful for any manufac-
turer or private labeler to distribute in com-
merce any new product manufactured after
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this date which is not in conformity with the
applicable energy conservation standard pre-
scribed for the product (or class thereof)
under subsection (d). For purposes of section
333 of this Act, this paragraph shall be con-
sidered to be a part of section 332 of this Act.

“(h) ENERGY EFFICIENCY LABELING FOR
COMMERCIAL OFFICE EQUIPMENT.—(1) DEVEL-
OPMENT OF PROGRAM.—Not later than one
year after the date of enactment of the Na-
tional Energy Security Act of 1991, and after
consulting with appropriate industry rep-
resentatives, the Secretary shall provide fi-
nancial and technical assistance to support
the voluntary development of a national en-
ergy efficiency rating and labeling program
including any necessary test procedures for
commercial office equipment that is widely
used and for which there is a potential for
significant energy savings. The program
shall set forth information and specifica-
tions that will enable purchasers of office
equipment to make informed decisions about
the energy efficiency and costs of alternative
commercial office equipment.

*(2) SECRETARIAL ACTION.—If a national
energy efficiency rating and labeling pro-
gram consistent with the objectives of para-
graph (1) is not voluntarily established with-
in two years of the date of enactment of this
Act, then the Secretary shall, after consult-
ing with the National Institute of Standards
and Technology, prescribe, within one year,
test procedures for such commercial office
equipment under section 323 of this Act.

*(3) FEDERAL TRADE COMMISSION RULES.—
The Federal Trade Commission (hereinafter
in this section, the *‘Commission’’) shall pre-
scribe labeling rules under section 324 of this
Act for commercial office equipment, except
to the extent that the Commission deter-
mines that labeling in accordance with sub-
section (b) of this section is not techno-
logically or economically feasible or is not
likely to assist consumers in making pur-
chasing decisions with respect to commer-
cial office equipment (or class thereof).

“{4) COVERED ProDUCTS.—For purposes of
sections 323 and 324 of this Act, commercial
office equipment shall be considered covered
products under section 322 of this Act unless
excluded by the Commission pursuant to
subsection (c).

*“(6) AUTHORIZATION.—There is authorized
to be appropriated to the Secretary such
sums as are necessary to carry out the pur-
poses of this section.

*(i) STUDY OF UTILITY DISTRIBUTION TRANS-
FORMERS.—

“({1) Not later than 18 months after the
date of the enactment of the National En-
ergy Security Act of 1991, the Secretary shall
evaluate the practicability and cost-effec-
tiveness and potential energy savings of re-
placing or upgrading existing utility dis-
tribution transformers during routine main-
tenance.

“(2) The Secretary shall report the findings
of his evaluation to Congress with rec-
ommendations on how such energy savings,
if any, could be achieved.".

SEC. 6111. ENERGY EFFICIENCY OF
SHOWERHEADS.—(a) STATEMENT OF PUR-
POSE.—Section 2 of EPCA (Pub. L. No. 94-163)
is amended by—

(1) striking “‘and' at the end of paragraph
(6);

(2) striking the period at the end of para-
graph (7) and inserting *; and"; and

(3) adding at the end thereof the following
new paragraph:

‘(8) to conserve energy and water by im-
proving the water efficiency of
showerheads."".

June 5, 1991

(b) DEFINITIONS.—Section 321(a) of EPCA
(Pub. L. No. 94-163), is amended by adding at
the end thereof the following new paragraph:

*(30) the term ‘total water use’ means the
quantity of water directly used by a
showerhead, determined in accordance with
test procedures under section 323."".

(¢) COVERAGE.—Section 322(a) of EPCA
(Pub. L. No. 84-163), is amended by—

(1) redesignating paragraph (14) as para-
graph (15); and

(2) inserting after paragraph (13) the fol-
lowing new paragraph:

‘(14) Showerheads, except safety shower
showerheads."".

(d) TEST PROCEDURES.—Section 323(b)(3) of
EPCA is amended by striking *‘or estimated
annual operating cost™ and inserting “‘esti-
mated annual operating cost, or, in the case
of showerheads, total water use, in accord-
ance with applicable American National
Standards Institute (ANSI) flow rate stand-
ards.”.

(e) LABELING,—Section 324 of EPCA (Pub.
L. No. 94-163), is amended—

(1) in subsection (a)(2) by adding at the end
thereof the following new subparagraph:

*(C) The Commission shall prescribe label-
ing rules under this section applicable to the
covered product specified in paragraph (14) of
section 322(a), requiring that a label state
whether the product meets the standards
under section 325(1), in accordance with
American Natifonal Standards Institute
(ANSI) marking and labeling require-
ments."";

(2) in subsection (a)(3) by striking “para-
graph (14)"" and inserting *paragraph (15)";

(3) in subsection (b)}{1XB) by striking
“paragraph (14)" and inserting ‘‘paragraph
(15)"";

(4) in subsection (b)(3) by striking “‘para-
graph (14)" and inserting ‘‘paragraph (15)";
and

(6) in subsection (b)}5) by striking “‘para-
graph (14)"" and inserting ‘‘paragraph (15)".

(f) STANDARDS.—Section 325 of EPCA (Pub.
L. No. 94-163), is amended—

(1) by redesignating subsections (i), (j), (k),
(1), (m), (n), (0), (p), and (q) as subsections (j),
(k), (1), (m), (n), (0), (), (q), and (r), respec-
tively; and

(2) by inserting after subsection (h) the fol-
lowing new subsection:

(i) STANDARDS FOR SHOWERHEADS.—(1) For
a showerhead manufactured on or after July
1, 1992, the standard shall be one that ensures
the maintenance of public health and safety,
allowing a maximum rate of water use of—

‘“*(A) 2.5 gallons per minute, when measured
at a flowing water pressure of 80 pounds per
square inch; or

“(B) if before March 1, 1992, the American
National Standards Institute (ANSI) pub-
lishes an amended standard for showerheads
prescribing a maximum rate of water use
that is less than the rate prescribed by the
ANSI standard in effect on the date of enact-
ment of the National Energy Security Act of
1991, the rate prescribed in the amended
standard becomes effective.

“(2)(A) If, after July 1, 1992, ANSI publishes
an amended standard different from that in
effect pursuant to paragraph (1), the Sec-
retary, not later than 180 days after publica-
tion of the amended standard, shall publish a
notice of the amended standard, and, subject
to subparagraph (B), the amended standard
shall be in effect for showerheads manufac-
tured on or after the date that is 90 days
after the date of the notice.

“(B) The Secretary may not prescribe an
amended standard that increases the maxi-
mum rate of water use of showerheads over
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the rate allowed by the standard established
under paragraph (1), unless the Secretary de-
termines that it is in the interest of public
health and safety.

(g) EFFECT ON OTHER LAW.—Section 327 of
EPCA (Pub. L. No. 94-163), is amended—

(1) in subsection (c)—

(A) by striking “‘or energy use of such cov-
ered product’” and inserting ‘‘energy use or
total water use of the covered product'’;

(B) by striking “‘or” at the end of para-
graph (2);

(C) by striking the period at the end of
paragraph (3) and inserting **; or""; and

(D) by adding at the end thereof the follow-
ing new paragraph:

“(4) is a State, regional, or local regulation
that establishes flow rate requirements for
showerheads that was prescribed or enacted
before June 15, 1991.""; and

(2) by adding at the end thereof the follow-
ing new subsection:

“(h) LABELING OF SHOWERHEADS.—No
State, regional, or local regulation concern-
ing the labeling of showerheads shall be ef-
fective on or after the date that the Commis-
sion prescribes a label for showerheads pur-
suant to section 324(a)(2)(C)."".

Subtitle B.—Federal Energy Management.

SEC. 6201. FEDERAL ENERGY MANAGEMENT
AMENDMENTS.—Part 3 of Title V of the Na-
tional Energy. Conservation Policy Act
(NECPA) (Pub. L. No. 95-619), as amended, is
further amended as follows:

(a) In section 543—(1) Strike subsection (a)
and insert the following new text in lieu
thereof:

‘(a) ENERGY MANAGEMENT REQUIREMENT
FOR FEDERAL BUILDINGS.—(1) Not later than
January 1, 2000, each Federal agency shall,
to the maximum extent practicable, install
in Federal buildings under the control of
such agency in the United States, all energy
conservation measures with payback periods
of less than ten years as calculated using the
methods and procedures developed pursuant
to section 544. Within two years after the
date of enactment of the National Energy
Security Act of 1991, each agency shall sub-
mit to the Secretary a list of projects meet-
ing the ten-year payback criterion, the en-
ergy that each project will save and total en-
ergy and cost savings involved.

‘*(2) An agency may exclude from the re-
gquirements of paragraph (1) any Federal
building or collection of Federal buildings,
and the associated energy consumption and
gross square footage, if the head of such
agency finds that compliance with the re-
quirements of paragraph (1) would be im-
practicable. A finding of impracticability
shall be based on the energy intensiveness of
activities carried out in such Federal build-
ings or collection of Federal buildings, the
type and amount of energy consumed, the
technical feasibility of making the desired
changes, or the unique character of many fa-
cilities operated by the Departments of De-
fense and Energy. Each agency shall identify
and list in each report made under section
548, the Federal buildings designated by it
for such exclusion. The Secretary shall re-
view such findings for consistency with the
impracticability standards set forth herein,
and may within 90 days after receipt of the
findings, reverse a finding of impracticabil-
ity, in which case the agency shall comply
with the requirements of paragraph (1). This
section shall not apply to an agency's facili-
ties that generate or transmit electric en-
ergy, nor to the uranium enrichment facili-
ties operated by the Department of En-
ergy."";

(2) In subsection (b):
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(A) after the words ‘‘subsection (a),” insert
the following:

“The Secretary of Energy shall consult
with the Secretary of Defense and the Ad-
ministrator of the General Services Adminis-
tration in developing guidelines for the im-
plementation of this Part, and'";

(B) strike the phrase *“Federal Energy
Management Improvement Act of 1988," in
paragraph (1) and insert in lieu thereof ‘“Na-
tional Energy Security Act of 1991, and sub-
mit to the Secretary of Energy'’;

(C) after the words ‘“high priority
projects;'” insert the following: ‘‘and such
plan shall include steps to take maximum
advantage of contracts authorized under
title VIII of this Act (42 U.S.C. 8287 et seq.),
financial incentives, and other services pro-
vided by utilities for efficiency investment
and other forms of financing to reduce the
direct costs to the government;"";

(D) at the end of paragraph (2), strike the
semicolon and insert the following: **, and
update such surveys periodically, but not
less than every three years;”;

(E) replace paragraph (3) with the follow-
ing new paragraph:

“(3) using such surveys, determine the cost
and payback period of energy conservation
measures likely to achieve the goals of this
section;’’; and

(F) insert a new paragraph (4) as follows,
and renumber paragraph (4) as **(5)"":

“(4) install those energy conservation
measures that will attain the requirements
of this section in a cost-effective manner as
defined in Section 544, and™.

(b) In section 544—

(1) strike “*National Bureau of Standards,"
in subsection (a) and insert in lieu thereof
“‘National Institute of Standards and Tech-
nology,'"; and

(2) strike all after the word ‘‘each', in
paragraph (b)(2) and insert in lieu thereof:

“agency shall, after January 1, 1994, fully
consider the energy efficiency of all poten-
tial building space at the time of renewing or
entering into a new lease. Further, all gov-
ernment leased space constructed after Jan-
uary 1, 1994, shall meet model Federal energy
conservation performance standards for new
commercial buildings promulgated pursuant
to Section 304 of the Energy Conservation
and Production Act (Pub. L. No. 94-385)."".

(¢) In section 545.—add after the word
“measures” the following: “as needed to
meet the requirements of section 543.".

(d) In section 546—strike subsection (b) and
insert in lieu thereof the following:

*(b) IMPLEMENTATION.—To facilitate the fi-
nancing of energy conservation measures,
each Federal agency shall promote the use of
contracts authorized by title VIII of this Act
(42 U.S.C. 8287 et seq.). The Secretary, in con-
sultation with the Secretary of Defense and
the Administrator of the General Services
Administration, within six months after the
date of the enactment of the National En-
ergy Security Act of 1991, shall develop ap-
propriate procedures and methods for use by
Federal agencies to select energy service
contractors that will achieve the intent of
this section in a cost-effective manner. Not-
withstanding any other procurement laws
and regulations, such procedures and meth-
ods shall apply to the selection of energy
service contractors by each Federal agen-
ey

(e) In section 548—

(1) strike the word “Each" in subsection
(a) and insert in lieu thereof the following:

“In addition to the plan required to be sub-
mitted to the Secretary pursuant to section
543(b)(1), each™;
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(2) insert the phrase “by April 2 of each
yvear,"” after the word “annually” in sub-
section (b); and

(3) insert the words “‘by each agency",
after the words ‘‘under this part” in sub-
section (b)(1).

(f) At the end of Part 3—add the following
new sections:

“8gc, 552, UTILITY INCENTIVE PROGRAMS,—
Federal agencies are permitted and encour-
aged to participate in programs conducted
by any gas or electric utility for the manage-
ment of energy demand or for energy con-
servation in Federally owned or leased facili-
ties. Federal agencies may accept incentives
designed to encourage energy demand man-
agement or energy conservation, generally
available from any such utility to its cus-
tomers, to adopt technologies and practices
that are determined to be cost-effective.

“SEC. 553. SHARED ENERGY SAVINGS.—(a)
The Secretary shall develop a simplified
method of contracting for shared energy sav-
ings contract services that will accelerate
the use of these contracts and will reduce
the administrative effort and cost on the
part of the government as well as the private
customers.

“(bX1) In carrying out subsection (a), the
Secretary may:

“(A) request statements of qualifications,
including financial and performance infor-
mation, from firms engaged in providing
shared energy savings contracting;

‘“(B) designate from the statements re-
ceived, with an update at least annually,
those firms that are presumptively qualified
to provide shared energy savings services;

*“(C) select at least three firms from the
qualifying list to conduct discussions con-
cerning a particular proposed project, in-
cluding requesting a technical and price pro-
posal from such selected firms for such
project; and

(D) select from such firms the most quali-
fied firm to provide shared energy savings
services pursuant to a contractual arrange-
ment that the Secretary determines is fair
and reasonable, taking into account the esti-
mated value of the services to be rendered
and the scope and nature of the project.

**(2) In carrying out subsection (a), the Sec-
retary may also provide for the direct nego-
tiation by departments, agencies, and instru-
mentalities, of contracts with shared energy
savings contractors that have been selected
competitively and approved by any gas or
electric utility serving the department,
agency, or instrumentality concerned.

“SEC. 5564. FEDERAL PRODUCT SCHEDULE.—
Not later than two years after the date of en-
actment of the National Energy Security
Act of 1991, the Administrator of the General
Services Administration, in consultation
with the Secretary, shall conduct an analy-
sis of significant energy consuming products
in the Federal product schedule and develop
and implement a method to identify those
products which offer cost-effective opportu-
nities to reduce energy consumption and
costs. The Administrator shall also issue
guidelines for users of the Federal Product
Schedule to encourage the purchase of iden-
tified energy efficient models.

“SEC. 555. PURCHASE OF FEDERAL VEHI-
CLES.—The Administrator of the General
Services Administration, through the Auto-
motive Commodity Center, in evaluating and
accepting bids for the purchase of passenger
vehicles and light trucks to meet specified
requirements, shall consider the fuel effi-
ciency of the passenger vehicles and light
trucks offered in the bid, and the probable
fuel and cost savings to the Federal Govern-
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ment over the expected term of Federal use
of such passenger vehicles and light trucks.

“SEC. 556. FEDERAL ENERGY EFFICIENCY
PROJECTS FUNDING.—(a) IN GENERAL.—Not
later than one year after the date of enact-
ment of the National Energy Security Act of
1991, the Secretary shall establish guidelines
for the transfer of up to $1 million per
project to encourage any Federal agency to
undertake energy efficiency projects in Fed-
erally owned facilities.

“(b) PROJECT SELECTION.—The Secretary
shall establish procedures for the receipt of
proposals under this section. The Secretary
shall consider the following factors in deter-
mining whether to provide funding under
subsection (a):

‘*(1) the cost-effectiveness of the project;

“(2) the proportion of energy and cost sav-
ings anticipated to the Federal Government;

“(3) the amount of funding committed to
the project by the agency requesting finan-
cial assistance;

“(4) the extent that a proposal leverages fi-
nancing from other non-Federal sources; and

““(5) any other factor which the Secretary
determines will result in the greatest
amount of energy and cost savings to the
Federal Government.

“(c) REPORTS.—The Secretary shall report
annually to Congress, in the supporting doc-
uments accompanying the President’s budg-
et, on the activities under this section. The
report shall include the projects funded and
the projected energy and cost savings from
installed measures.

“(d) AUTHORIZATION.—For purposes of this
subsection, there is authorized to be appro-
priated, and to remain available until ex-
pended, not more than $50 million.

“SEC. 557. FINANCIAL INCENTIVE PROGRAM
FOR FACILITY ENERGY MANAGERS.—(1) The
Secretary shall establish a financial bonus
program, not to exceed $5,000 per award, to
reward facility energy managers for out-
standing energy savings in Federal agencies.

“{2) Not later than June 1, 1992, the Sec-
retary shall issue procedures for the estab-
lishment of a bonus program, including the
criteria to be used in selecting outstanding
facility energy managers. Such criteria shall
include, but not be limited to, evident suc-
cess in generating utility incentives and
shared energy saving contracts and, the
amount of energy saved by conservation and
energy efficiency projects. )

“(3) BEach year the Secretary shall publish
and disseminate to Federal agencies a report
highlighting the achievements of bonus
award winners.

““(4) There is authorized to be appropriated
to carry out this subsection not more than
$250,000 for each of the fiscal years 1992, 1993,
and 1994.".

(g) CONFORMING AMENDMENT.—The Na-
tional Energy Conservation Policy Act (Pub.
L. No. 95-619) is further amended by adding
in the Table of Contents at the end of title
V, part 3, the following items:

“Sec. 552. Utility incentive programs.

“Sec. 553. Shared energy savings.

‘“Sec. 564. Federal product schedule.

**Sec. 555. Purchase of Federal vehicles.

“‘Sec. 556. Federal energy efficiency projects

funding.
““Sec. 557. Financial incentive program for
facility energy managers.’.
SEC. 6202. PLAN REGARDING DEMONSTRATION
OF NEW TECHNOLOGY.—(a) PLAN.—Within one
year after the date of the enactment of this
Act, the Secretary shall submit a plan to
Congress for the demonstration in Federally
owned facilities of energy efficiency and re-
newable energy technologies. The tech-
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nologies shall be those technologies, as de-
termined by the Secretary, that are ready
for commercial demonstration. The plan
shall include:

(1) a listing of those technologies with spe-
cific candidate sites for the demonstration;

(2) the energy, environmental, cost savings
or other expected benefits;

(3) a timetable for implementation; and

(4) a process for evaluation of the perform-
ance of the technologies.

(b) UPDATE.—The plan shall be updated
every two years.

SEC. 6203. STUDY OF FEDERAL PURCHASING
POWER.—(a) STUDY.—The Secretary shall
conduct a study to evaluate the potential
use of the purchasing power of the Federal
Government to promote the development
and commercialization of energy efficient
products. The study shall identify products
for which there is a high potential for Fed-
eral purchasing power to substantially pro-
mote their development and commercializa-
tion, and shall include a plan to develop such
potential. The study shall be conducted in
consultation with utilities. manufacturers,
and appropriate nonprofit organizations con-
cerned with energy efficiency.

(b) REPORT.—The Secretary shall report to
Congress on the results of the study within
two years of the date of the enactment of
this Act.

(¢) AUTHORIZATION.—There is authorized to
be appropriated such sums as may be nec-
essary to carry out the provisions of this sec-
tion.

SUBTITLE C—UTILITIES

SEC. 6301. ENCOURAGEMENT OF INVESTMENTS
IN CONSERVATION AND ENERGY EFFICIENCY RE-
SOURCES AND STUDY OF CERTAIN STATE RATE-
MAKING POLICIES.—(a) AMENDMENT TO THE
PuBLIC UTILITY REGULATORY POLICIES ACT.—
The Public Utility Regulatory Policies Act
of 1978 (Pub. L. No. 95-617), as amended, is
further amended by insgerting the following
new paragraph at the end of section 111:

‘“(T) ENCOURAGEMENT OF INVESTMENTS IN
CONSERVATION AND ENERGY EFFICIENCY RE-
BOURCES.—

“(A) The rates allowed to be charged by a
State regulated electric utility shall be such
that the utility’s investment in and expendi-
tures for energy conservation, energy effi-
ciency resources and other demand side man-
agement measures are at least as profitable,
taking into account income lost from re-
duced sales due to investments in and ex-
penditures for conservation and efficiency,
as its investments in and expenditures for
the construction of new generating equip-
ment.

“(B)i) The rates allowed to be charged by
a State-regulated electric utility shall be
such that the utility is encouraged to make
investments and expenditures for all cost-ef-
fective improvements in the energy effi-
ciency of power generation, transmission and
distribution.

*(ii) For purposes of meeting the standard
provided in clause (i) of this subparagraph,
each State regulatory authority shall con-
sider the disincentives caused by existing
ratemaking policies, as well as incentives
that would encourage better maintenance,
and investment in more efficient power gen-
eration, transmission and distribution tech-
nologies.

*(C)(i) Each State regulatory authority
shall require each electric utility for which
it has ratemaking authority to employ a
planning and selection process for new en-
ergy resources that evaluates the full range
of alternatives, including new power sup-
plies, energy conservation and efficiency,
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and renewable energy resources, in order to
provide adequate and reliable service to its
electric customers at the lowest system cost.
The process shall take into account nec-
essary features for system operation, such as
diversity, reliability, dispatchability, and
other factors of risk; shall take into account
the ability to verify energy savings achieved
through energy conservation and efficiency
and the projected durability of such savings
measured over time; and shall treat demand
and supply resources on a consistent and in-
tegrated basis.

“(ii) All plans or filings before a State reg-
ulatory authority to meet the requirements
of clause (i) of this subparagraph must be up-
dated on a regular basis, must provide the
opportunity for public participation and
comment, and contain a requirement that
the plan be implemented.

‘(iii) For purposes of clause (i) of this sub-
paragraph, the term ‘‘system cost"” shall
mean all direct and quantifiable net costs for
an energy resource over its available life, in-
cluding the cost of production, transper-
tation, utilization, waste management, envi-
ronmental compliance, and, in the case of
imported energy resources, maintaining ac-
cess to foreign sources of supply.

*(D) For purposes of implementing the pro-
visions of this paragraph, any reference con-
tained in this title to the date of enactment
of the Public Utility Regulatory Policies Act
of 1978 shall be deemed to be a reference to
the date of enactment of the National En-
ergy Security Act of 1991.".

(b) REPORT.—Not later than two years
after the date of enactment of this Act, the
Secretary shall submit a report to the Presi-
dent and to the Congress containing—

(1) a survey of all State laws, regulations,
practices, and policies under which State
regulatory authorities require or permit
rates charged by an electric utility to reflect
least-cost planning;

(2) an evaluation by the BSecretary of
whether, and to what extent, least-cost plan-
ning is likely to result in:

(A) higher or lower electricity costs to an
electric utility’s ultimate consumers or to
classes or groups of such consumers;

(B) enhanced or reduced reliability of elec-
tric service; and

(C) increased or decreased dependence on
particular energy resources; and

(3) an evaluation by the Secretary of
whether, and to what extent, ratemaking
methodologies implementing least-cost plan-
ning adequately take into account the im-
pact of such measures on electric utilities’
costs, operations, and rate of return on in-
vestment.

(c) DEFINITION.—For purposes of subsection
(b), the term ‘‘least-cost planning' means
any standard, regulation, practice, or policy
by which a State regulatory authority con-
siders, or requires a State regulated electric
utility to consider or implement, a plan for
action (including, but not limited to, the
construction of or purchase of electric en-
ergy from new generation facilities and in-
vestrnent in or expenditures for conserva-
tion, energy efficiency resources, or other
demand-side management measures) to be
taken by a State regulated electric utility
for purposes of providing adequate and reli-
able service to its electric customers with
the incurrence of lowest costs by such utility
and its customers.

SEC. 6302. CONSERVATION GRANTS TO STATE
REGULATORY AUTHORITIES.—(a) CONSERVA-
TION GRANTS.—The Secretary is authorized
in accordance with the provisions of this sec-
tion to provide grants to State regulatory
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authorities in an amount not to exceed
$500,000 per authority, for purposes of en-
couraging the consideration of conservation,
energy efficiency resources and other de-
mand side management measures as a mech-
anism for modifying future electricity de-
mand.

(b) PLAN.—A State regulatory authority
wishing to receive a grant under this section
shall submit a plan to the Secretary that
specifies the actions such authority proposes
to take that would achieve the purposes of
this section.

(¢c) SECRETARIAL ACTION.—In determining
whether, and in what amount, to provide a
grant to a State regulatory authority under
this section the Secretary shall consider, in
addition to other appropriate factors, the ac-
tions proposed by the State regulatory au-
thority:

(1) to consider implementation of the rate-
making standard established in section
111(d)7) of the Public Utility Regulatory
Policies Act of 1978; and

(2) to achieve the purposes of this section.

(d) RECORDKEEPING.—Each State regu-
latory authority that receives a grant under
this section shall keep such records as the
Secretary shall require.

(e) RULES.—The Secretary may prescribe
such rules as may be necessary or appro-
priate for carrying out the provisions of this
section.

(f) DEFINITIONS.—For purposes of this sec-
tion, the term “‘State regulatory authority"
shall have the same meaning as defined in
section 3 of the Public Utility Regulatory
Policies Act of 1978.

(g) AUTHORIZATION.—There is authorized to
be appropriated $5,000,000 for each of the fis-
cal years 1992, 1993, and 1994 to carry out the
purposes of this section.

SEC. 6303. INTEGRATED RESOURCE PLANNING
BY CUSTOMERS OF POWER MARKETING ADMIN-
ISTRATIONS.—(a) IN GENERAL.—Within six
months after the date of enactment of this
Act, the Southwestern Power Administra-
tion and the Southeastern Power Adminis-
tration (hereinafter PMAs) shall each initi-
ate a proceeding for purposes of considering
the adoption of a requirement that each
long-term firm power service contract en-
tered into or amended subsequent to one
year from the date of enactment of this Act
between a nonregulated electric utility and
such PMA contain an article requiring such
utility to develop and implement to the ex-
tent practicable an integrated resource plan-
ning program. For purposes of this section—

(1) A “long-term firm power service con-
tract” shall mean any contract for the sale
by a PMA of firm capacity, with or without
energy, which is to be delivered over a period
of more than one year;

(2) The term ‘‘non-regulated electric util-
ity" shall have the same meaning as pro-
vided in section 3(9) of the Public Utility
Regulatory Policies Act of 1978. In the case
of a contract between a PMA and a joint ac-
tion agency or similar entity, the term shall
include the entity's distribution or user
members; aud -

(3)(A) An ‘“‘integrated resource planning
program’ shall be one under which a
nonregulated utility engages in a planning
and selection process for new energy re-
sources that evaluates the full range of al-
ternatives, including new power supplies, en-
ergy conservation and efficiency, and renew-
able energy resources, in order to provide
adequate and reliable service to its electric
customers at the lowest system cost. The
process shall take into account necessary
features for system operation, such as diver-
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sity, reliability, dispatchability, and other
factors of risk, and shall treat demand and
supply resources on a consistent and inte-
grated basis,

(B) For purposes of this paragraph, the
term ‘‘system cost’ shall mean all direct and
quantifiable net costs for an energy resource
over its available life, including the cost of
production, transportation, utilization,
waste management, environmental compli-
ance, and, in the case of imported energy re-
sources, maintaining access to foreign
sources of supply.

(b) CONSIDERATIONS.—As part of a proceed-
ing under subsection (a), each PMA shall
consider a requirement that each contract
article referred to in subsection (a) shall:

(1) require the nonregulated electric util-
ity to establish an integrated resource plan-
ning program with specific goals;

(2) contain time schedules for meeting pro-
gram goals and delineate actions to be taken
in the event such goals are not met. Such ac-
tions may provide (A) for suspension of ca-
pacity and energy deliveries that would oth-
erwise be supplied to the nonregulated elec-
tric utility under such contract, (B) for lig-
uidated damages, and (C) for termination of
such contract if compliance is not achieved
within the period stated in such contract;
and

(3) provide for review and modification of
such program by the nonregulated utility
every three years.

(c) PROCEDURES.—A proceeding under sub-
section (a) shall be conducted in accordance
with the rulemaking provisions of the Ad-
ministrative Procedure Act (5 U.S.C. 553).
Nothing in this section shall require a PMA
to adopt either in whole or in part the re-
quirements for contract articles described in
subsections (a) and (b). To the extent that a
PMA decides to adopt in whole or in part
such requirements in a proceeding under sub-
section (a), it shall promulgate regulations
implementing such requirements as part of
the same proceeding.

(d) DETERMINATIONS.—If the Secretary de-
termines that a PMA has conducted or is in
the process of conducting, as of the date of
enactment of this section, a proceeding that
meets the requirements of this section, such
PMA shall not be required to initiate a new
proceeding, and the requirements of this sec-
tion shall be deemed satisfied with respect to
such PMA.

(e) EXCEPTION.—Nothing in this section
shall authorize a PMA to require an article
as described in subsection (b) of this section
in a utility’s long-term firm power services
contract if any Federal agency requires such
utility to prepare an integrated resource
planning program.

SEC. 6304. TENNESSEE VALLEY AUTHORITY
INTEGRATED RESOURCE PLANNING AND IMPLE-
MENTATION.—(a) IN GENERAL.—In the exercise
of its functions the Tennessee Valley Au-
thority shall employ an integrated resource
planning program.

(b) DEFINITIONS.—For the purposes of this
section the term: (1) “‘integrated resource
planning program® shall be a program under
which the Tennessee Valley Authority en-
gages in a planning and selection process for
new energy resources that evaluates the full
range of existing and incremental resources,
including new power supplies, energy con-
servation and efficiency, and renewable en-
ergy resources, in order to provide adequate
and reliable service to its electric customers
at the lowest systemn cost. The process shall
take into account necessary features for sys-
tem operation, such as diversity, reliability,
dispatchability, and other factors of risk;
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shall take into account the ability to verify
energy savings achieved through energy con-
servation and efficiency and the projected
durability of such savings measured over
time; and shall treat demand and supply re-
sources on a consistent and integrated basis;
and (2) “system cost” shall mean all direct
and quantifiable net costs for an energy re-
source over its available life, including the
cost of production, transportation, utiliza-
tion, waste management, environmental
compliance, and, in the case of imported en-
ergy resources, maintaining access to foreign
sources of supply.

(c) ASSISTANCE TO DISTRIBUTORS.—The Ten-
nessee Valley Authority shall implement the
provisions of this section in cooperation with
its distributors and shall provide appropriate
assistance to them. Such assistance may in-
clude publications, workshops, conferences,
one-on-one assistance, equipment loans,
technology-assessment studies, marketing
studies, and other appropriate mechanisms
to transfer information on energy-efficiency
and renewable energy options and programs
to customers.

(d) PuBLic COMMENT.—Prior to the selec-
tion and addition of major new energy re-
sources on the TVA system, TVA shall pro-
vide the public an opportunity for review and

-comment in the selection process.

Subtitle D.—Used Oil Energy Production

SEC. 6401. PURPOSE.—The purpose of this
subtitle is to promote the refining, re-refin-
ing and reprocessing of used lubricating oil
into fuels and other petroleum products.

SEC. 6402. REQUIREMENTS FOR ENERGY PRO-
DUCTION FROM USED OIL.—Section 383 of the
Energy Policy and Conservation Act (EPCA)
(Pub. L. No. 94-163) is amended—

(a) in subsection (¢) by—

(1) striking ‘*As soon as practicable after
the date of enactment of this Act” and in-
serting ‘“*Not less than 15 months after the
date of enactment of the National Energy
Security Act of 1991'"; and

(2) striking ‘‘National Bureau of Stand-
ards" each place it appears and inserting
“National Institute of Standards and Tech-
nology’’; and (b) by adding at the end thereof
the following new subsection:

“(g) MARKET INCENTIVES FOR THE REUSE OF
USED OIL.

“(1) REQUIREMENTS.—(A) Beginning not
later than 18 months after the date of the en-
actment of the National Energy Security
Act of 1991, a producer or importer of 100,000
gallons or more per year of lubricating oil
shall each year either refine, re-refine, or re-
process into petroleum products, including
fuels, using a method described in subpara-
graph (B), an amount of used oil equal to at
least that amount of oil determined by—

(1) multiplying the lubricating oil pro-
duced or imported that year by such person,
by

“(ii) the percentage established by the Sec-
retary under paragraph (2).

“(B) A producer or importer of lubricating
oil may comply with this paragraph by—

*(1) refining, re-refining, or reprocessing
used oil for purposes of producing petroleum
products, including fuels; or

“(ii) purchasing credits under the credit
system established pursuant to paragraph
(3).

‘(2) ESTABLISHMENT OF REUSE PERCENT-
AGE.—The Secretary shall establish, on an
annual basis, a percentage for use under
paragraph (1). The percentage applicable dur-
ing the first year that the requirement es-
tablished by paragraph (1) is in effect, shall
be a percentage that is equal to the reuse
rate for lubricating oil that exists on the



13398

date of the enactment of the National En-
ergy Security Act of 1991, Such rate shall be
determined by using data for the most recent
year for which data are available. Through
the year 2000, the percentage shall be an ad-
ditional two percentage points higher than
the actual percentage for the previous year
as determined by the Secretary.

*(8) REGULATIONS.—(A) IN GENERAL.—Not
later than 18 months after the date of the en-
actment of the National Energy Security
Act. of 1991, the Secretary shall promulgate
regulations to implement these require-
ments. These regulations shall cover:

“(i) producers or importers of lubricating
oil;

*(ii) generators or collectors of used oil;

“(iii) a system, including permits, by
which refiners, re-refiners and reprocessors
of used oil may create credits which may be
purchased by producers and importers of lu-
bricating oil for the purpose of complying
with subparagraph (1}(B);

“(iv) enforcement,;

“(v) record-keeping;

‘*(vi) any other requirement which the Sec-
retary considers necessary for administering
the program set forth by this subsection; and

“(vii) prohibitions on the mixing of used
o0il with hazardous wastes or other physical
or chemical impurities not associated with
its use as a lubricating oil, and the creation
of credits from such mixed used oil.

*(B) Exemptions.

(1) This subsection shall not apply to a fa-
cility:

“(aa) that is classified as an S.1.C. number
2911 facility under the Office of Management
and Budget Standard Classification Manual
and that refines used oil into fuel or other
petroleam products, the amount of which is
equal to no more than the amount of used oil
that the owner of the facility is required to
refine or otherwise reuse under paragraph
(1)MA).

“(bb) that is classified as an S8.1.C. number
2899, or S8.I1.C. number 2992 facility under the
Office of Management and Budget Standard
Classification Manual and that compounds
or blends lubricating base oil into finished
lubricant products as its principal activity,
provided that such facility has a contract to
reprocess a customer’s used lubricant, and
does not take title to such lubricant, and
such reprocessed lubricant product is re-
turned to the customer.

*(ii) This subsection shall not apply to
used oil that is generated on-site for on-site
energy production activities, including stor-
age, use, and transportation, carried out at a
facility that is classified as an S8.1.C. number
4911 facility under the Office of Management
and Budget Standard Classification Manual.

“(1i1) The Secretary shall promulgate regu-
lations establishing requirements for exempt
refineries that refine used oil. The regula-
tions shall cover record-keeping, testing, and
such other matters as the Secretary deter-
mines are necessary and appropriate for re-
fining used oil at exempt refineries.

*'(4) DEFINITIONS.—For purposes of this sub-
section, the term:

“(A) ‘credit’ means a legal record of used
oil refined, re-refined or reprocessed in ac-
cordance with this subsection for purposes of
complying with paragraph (1);

“(B) ‘producer’ with respect to lubricating
0il means any person who produces a lubri-
cant base stock from crude oil. Such produc-
tion does not include the re-refining of used
oil;

*(C) ‘importer' with respect to lubricating
oil means any person who imports a lubri-
cant base stock or lubricating oil, except for
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lubricating oil contained in transportation
vehicles or other machinery;

‘(D) ‘lubricant base stock’ means oil from
which lubricating oil is made after introduc-
tion of additives;

‘“(E) ‘generator’ and ‘collector' mean any
person who collects, stores, accumulates, or
otherwise generates used oil. Such terms do
not include an individual who generates used
oil by removing such oil from the engine of
a light duty motor vehicle or household ap-
pliance owned by that individual;

“(F) ‘re-refiner’ and ‘reprocesser’' mean any
person who produces lubricating oils, fuels,
or other petroleum products through the
processing of used oil; and

*(G) ‘refiner’ means any owner or operator
of a facility that is classified as an S.1.C. 2911
facility under the Office of Management and
Budget Standard Classification Manual.

*(5) AUTHORIZATIONS.—(A) There is author-
ized to be appropriated to the Secretary of
Energy $2,000,000 to carry out this sub-
section,

*(B) There is authorized to be appropriated
to the Secretary of Commerce for use by the
National Institute of Standards and Tech-
nology $3,000,000 to carry out its responsibil-
ities under this section.

“(6) REPORT.—One year after the date of
enactment of this subsection, and annually
thereafter, the Secretary shall submit a re-
port to the House of Representatives and to
the Committee on Energy and Natural Re-
sources of the United States Senate on the
implementation and operation of this sub-
section.".

SEC. 6403. LISTING OR IDENTIFICATION OF
UseED OIL.—Section 3001 of the Solid Waste
Disposal Act is amended by adding at the
end the following:

“(§) UseEp OIiL.—Notwithstanding this Act
or any other provision of law, the Adminis-
trator shall not list or identify used oil as a
hazardous waste under this subtitle, nor
shall used oil otherwise be deemed to be a
hazardous waste under this subtitle.”

SEC. 6404. SUNSET PROVISION.—The provi-
sions of this subtitle expire five years after
the date of enactment of this Act.

Subtitle E.—State, Local Insular, and Tribal
Energy Assistance

SEC. 6501. INSULAR AREAS ENERGY ASSIST-
ANCE PROGRAM.—(a) FINANCIAL ASSISTANCE,—
(1) The Secretary, pursuant to the Federal
Nonnuclear Energy Research and Develop-
ment Policy Act of 1974 (Pub. L. No. 83-577),
may grant financial assistance to Insular
area governments or private sector persons
working in cooperation with Insular area
governments to carry out projects to evalu-
ate the feasibility of, develop options for,
and encourage the adoption of energy effi-
ciency and renewable energy measures which
reduce the dependency of the Insular areas
on imported fuels and promote development
in the Insular areas.

(2) Any applicant for financial assistance
under this section must evidence coordina-
tion and cooperation with, and support from,
the affected local energy institutions.

(3) In determining the amount of financial
assistance to be provided for a proposed
project, the Secretary shall consider—

(A) whether the measure will reduce the
relative dependence of the Insular area on
imported fuels;

(B) the ease and costs of operation and
maintenance of any facilities contemplated
as a part of the project;

(C) whether the project will rely on the use
of conservation measures or indigenous, re-
newable energy resources that were identi-
fied in the 1982 Territorial Energy Assess-
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ment or are identified by the Secretary as
consistent with the purpose of this section;

(D) whether the measure will contribute
significantly to development or the quality
of the environment in the Insular area; and

(E) any other factors which the Secretary
may determine to be relevant to a particular
project.

(4) The Secretary shall require at least 20
per centum of the costs of any project under
this section to be provided from non-Federal
sources. Such cost sharing may be in the
form of in-kind services, donated equipment,
or any combination thereof.

(b) DEFINITIONS.—For the purpose of this
section, the term—

(1) “Insular area government’ means
American Samoa government, Common-
wealth of the Northern Mariana Islands,
Commonwealth of Puerto Rico, Federated
States of Micronesia, Government of Guam,
Republic of the Marshall Islands, Republic of
Palau, and United States Virgin Islands; and

(2) 1982 Territorial Energy Assessment'
means the assessment prepared by the De-
partment of Energy pursuant to the Omnibus
Territorial Act. (Pub. L. No. 96-697, as
amended).

““SEC. 6502. STATE BUILDINGS ENERGY INCEN-
TIVE FUND.—Title III, Part D, of the Energy
Policy and Conservation Act (Pub. L. No. 94—
163) is amended as follows:

(a) Designate the existing text of sub-
section 365(f) as paragraph (1) and insert the
following new paragraph (2):

“(2) In addition to the amounts authorized
to be appropriated under paragraph (1), there
is authorized to be appropriated such sums
as may be necessary, to remain available
until expended, to carry out the purposes of
section 363(f).”; and

(b) at the end of section 363 add the follow-
ing new subsection (f):

“(f) If the Secretary determines that a
State has demonstrated a commitment to
improving the energy efficiency of buildings
within the State, then beginning in fiscal
year 1993, the Secretary may allocate funds
appropriated pursuant to section 365(f)(2) to
provide up to $1,000,000 to such State for de-
posit into a state revolving fund designed to
finance energy efficiency improvements in
State and local government buildings in such
State. In making this determination the
Secretary shall consider whether:

‘(1) such State, or a majority of the units
of local government with jurisdiction over
building energy codes within such State,
have adopted building codes at least as strin-
gent as the industry voluntary building en-
ergy code as defined under Title III of this
Act;

**(2) such State has a program to finance
energy efficlency improvement projects in
State and local government facilities and
buildings that includes a revolving fund to
finance such projects; and

“(3) such State has raised funding from
non-Federal sources, including but not lim-
ited to, oil overcharge funds, State or local
government appropriations, or utility con-
tributions, sufficient to provide at least 75
percent of the total funds provided for de-
posit into such revolving fund.”.

SEC. 6503. PRIVATE SECTOR INVESTMENTS IN
Low INCOME WEATHERIZATION.—Title IV of
the Energy Conservation and Production Act
(ECPA) (Pub. L. No. 94-385) is amended by
adding the following new sections 414A and
414B:

“SEC. 414A. PRIVATE SECTOR INVESTMENTS.

“(a) IN GENERAL.—The Secretary shall pro-
vide financial assistance to recipients of
Federal financial assistance or financial as-
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sistance from States pursuant to sections 413
and 414 of this title to pay for the costs of
the development and the initial implementa-
tion of partnerships, agreements or other ar-
rangements with utilities, private sector in-
terests or other institutions, pursuant to
which financial assistance would be made
available to make energy conservation im-
provements in low income housing. Finan-
cial assistance provided by the Secretary
under this section may be used for the nego-
tiation of partnerships, agreements and
other arrangements; the presentation of ar-
guments before State or local agencies; ex-
pert advice on the development of partner-
ships, agreements and other arrangements;
or other activities reasonably associated
with the development and initial implemen-
tation of such arrangements.

“‘(b) ConDITIONS.—Financial assistance pro-
vided under this section to institutions other
than States shall, to the extent practicable,
coincide with the timing of awards such in-
stitutions are receiving under sections 413 or
414 of this title. No less than 80 percent of
the funds awarded under this section shall be
provided to entities other than states. Re-
cipients of assistance under this section
shall have up to three years to carry out
projects undertaken with such assistance.

“(¢) AUTHORIZATION.—There is authorized
to be appropriated such sums as may be nec-
essary to carry out the purposes of this sec-
tion.

“SEC. 414B. TECHNICAL TRANSFER GRANTS.

*(a) IN GENERAL.—The Secretary may pro-
vide financial assistance to recipients of
Federal financial assistance or financial as-
sistance from States pursuant to sections 413
and 414 of this title for the purpose of: evalu-
ating technical and management measures
which increase program and/or private entity
performance in weatherizing low income
housing; producing technical information for
use by persons involved in weatherizing low
income housing; exchanging information;
and conducting training programs for per-
sons involved in weatherizing low income
housing. No less than 50 percent of the funds
granted under this section shall be provided
to entities other than states. Recipients of
technical transfer grants may assign all or
part of work under the grants to non-profit
entities,

“(b) AUTHORIZATION.—There is authorized
to be appropriated such sums as may be nec-
essary to carry out the purposes of this sec-
tion.".

SEC, 6504. TRAINING OF BUILDING DESIGNERS
AND CONTRACTORS.—Section 362 of the En-
ergy Policy and Conservation Act (Pub. L.
No. 94-163) is amended by adding the follow-
ing new paragraph at the end of subsection
(d):

**(15) programs to provide training and edu-
cation to building designers and contractors
involved in building design or in the sale, in-
stallation and maintenance of energy sys-
tems and equipment. Such programs shall
(A) enlist appropriate trade and professional
organizations in the development and financ-
ing of this program; and (B) shall also in-
clude training workshops, practice manuals,
and testing for each area of energy efficiency
technology. Designers and contractors who
have successfully completed a training
course operated pursuant to this section
shall be presented a certificate of completion
at the end of such course.

SEC. 6505. ENERGY EDUCATION AND TEACHER
TRAINING.—Section 363 of the Energy Policy
and Conservation Act (Pub, L. No. 94-163) is
amended by adding the following new sub-
section:
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*(f) ENERGY EDUCATION GRANTS.—(1) The
Secretary shall provide competitive grants
to supplement state program activities con-
ducted pursuant to section 362(d)(4) to sup-
port projects designed to increase public
awareness and understanding of energy is-
sues, or to train educators to use existing en-
ergy related information for teaching pur-
poses. The Federal contribution toward such
projects may not exceed 75 percent of their
total cost.

**(2) There is anthorized to be appropriated
such sums as may be necessary to implement
the provisions of this section.™.

SEC. 6506. TRIBAL GOVERNMENT ENERGY AS-
BISTANCE PROGRAM.—(a) FINANCIAL ASSIST-
ANCE.—The Secretary, pursuant to the Fed-
eral Nonnuclear Energy Research and Devel-
opment Policy Act (Pub. L. No. 93-57T), may
grant financial assistance to tribal govern-
ments, or private sector persons working in
cooperation with tribal governments, to
carry out projects to evaluate the feasibility
of, develop options for, and encourage the
adoption of energy efficiency and renewable
energy projects on tribal lands. Such grants
may include the costs of technical assistance
in resource assessment, feasibility analysis,
technology transfer, and the resolution of
other technical, financial or management is-
sues identified by the applicants for such
grants.

(b) CONDITIONS.—Any applicant for finan-
cial assistance under this section must evi-
dence coordination and cooperation with,
and support from, local educational institu-
tions and the affected local energy institu-
tions,

(¢c) CONSIDERATIONS.—In determining the
amount of financial assistance to be provided
for a proposed project, the Secretary shall
consider—

(1) the extent of involvement of local edu-
cational institutions and local energy insti-
tutions;

(2) the ease and costs of operation and
maintenance of any project contemplated as
a part of the project;

(3) whether the measure will contribute
significantly to development or the guality
of the environment of the affected tribal
lands; and

(4) any other factors which the Secretary
may determine to be relevant to a particular
project.

(d) CosT-SHARE.—The Secretary shall re-
quire at least 20 percent of the costs of any
project under this section to be provided
from non-Federal sources, unless the grant
recipient is a for-profit private sector insti-
tution, in which case the Secretary shall re-
quire at least 50 percent of the costs of any
project to be provided from non-Federal
sources.

(e) DEFINITION.—For the purposes of this
Section, the term “‘tribal government’ shall
include Native Alaskan governments.

SEC. 6507. STATE ENERGY CONSERVATION
PLAN REQUIREMENT.—Section 362 (c)(5) of the
Energy Policy and Conservation Act (Pub. L.
No. 94-163) is amended by striking the semi-
colon and the word ‘and' and inserting in
lieu thereof the following:

‘and to turn such wvehicle left from a one-
way street onto a one-way street at a red
stop light after stopping; and".”

Subtitle F—LIHEAP Options Pilot Program

SEC. 6601. SHORT TITLE.—This subtitle may
be cited as the “Energy Options Study Act of
1991."

SEC. 6602. STUDY.—(a) IN GENERAL.—The
Secretary, in consultation with the Sec-
retary of Energy, shall conduct a study of
the potential use of LIHEAP funds to pur-
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chase futures or options contracts for fuel
through registered commodities brokers.

(1) The study shall examine any potential
advantages of the use of such funds includ-
ing—

(A) protection for Federal, State and local
government entities which provide low-in-
come fuel assistance from unanticipated
surges in the price of fuel for residential use;

(B) more efficient use of such funds; and

(C) more fuel assistance for low-income
persons without an increase in Federal ex-
penditures.

(2) The study shall examine any potential
disadvantages of the use of such funds in-
cluding reduction in funds available for fuel
assistance, and waste, fraud, or abuse.

(3) The study shall further examine—

(A) the extent to which new authority
would be needed for the use of such funds;

(B) the extent to which the use of such
funds would conflict with existing law gov-
erning the Federal budget;

(C) the extent to which the use of futures
and options on futures could provide effec-
tive protection for consumer cooperatives
(or any organization whose purpose is to pur-
chase fuel in bulk for residential use) from
unanticipated surges in the price of fuel, and

(D) how government entities and consumer
cooperatives or other organizations referred
to in subparagraph (C) of this section could
be educated in the prudent use of futures and
options on futures to maximize their pur-
chasing effectiveness and protect themselves
against unanticipated surges in the price of
fuel for residential use.

(b) REPORT.—The Secretary, no later than
12 months after the date of enactment of this
Act, shall transmit the study required in
this section to the Committee on Labor and
Human Resources of the United States Sen-
ate, the Committee on Energy and Natural
Resources of the United States Senate, and
the United States House of Representatives.

SEC. 6603. AUTHORITY FOR PILOT PRO-
GRAMS.—(a) PILOT PROGRAM.—The Secretary,
in consultation with the Secretary of En-
ergy, may conduct a pilot program in co-
operation with one or more governmental or
tribal recipients of funds in which the recipi-
ent uses futures and options on futures in its
fuel assistance program with the advice of
the Secretary.

(b) EDUCATION.—The Secretary, in con-
sultation with the Secretary of Energy, may
conduct a pilot program to educate govern-
mental entities and consumer cooperatives
or other organizations referred to in sub-
paragraph (a)(3)(C) of section 6602 of this sub-
title on the prudent and effective use of fu-
tures and options on futures to increase
their protection against unanticipated
surges in the price of fuel and thereby in-
crease the efficiency of their fuel purchase or
assistance programs.

(c) AUTHORIZATION.—There is authorized to
be appropriated for fiscal years 1992, 1993,
and 1994, such sums as may be necessary to
carry out the purposes of this section.

SEC. 6604, DEFINITIONS.—For purposes of
this subtitle the terms—

(1) “Secretary’ means the Secretary of
Health and Human Services.

(2) “LIHEAP funds" means funds appro-
priated under the Low-Income Energy As-
sistance Act of 1981 (Pub. L. No. 97-35; 42
U.8.C. 8621 et. seq.).”
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TITLE VII—OIL AND GAS LEASING IN
THE ARCTIC NATIONAL WILDLIFE REF-
UGE

Subtitle A—Statement of Purpose and
Definitions

SEC. T101. PURPOSE AND PoLicY.—The Con-
gress hereby declares that it is the purpose
and policy of this title—

(a) to authorize competitive oil and gas
leasing and development to proceed on the
Coastal Plain in a manner consistent with
protection of the environment, maintenance
of fish and wildlife and their habitat, and the
interests of the area's subsistence users; and

(b) to provide a new source of funding for
energy related programs and projects de-
signed to enhance the Nation's energy secu-
rity and reduce dependence on imported oil.

SEC. T102. DEFINITIONS.—When used in this
title the term—

(a) “*Coastal Plain" means that area identi-
fied as such in the map entitled ““Arctic Na-
tional Wildlife Refuge", dated August 1980,
as referenced in section 1002(b) of the Alaska
National Interest Lands Conservation Act of
1980 (16 U.S.C. 3142(b)(1)) comprising approxi-
mately one million five hundred forty-nine
thousand acres; and

(b) “‘Secretary’ means the Secretary of the
Interior or the Secretary’s designee.

Subtitle B—Congressional Determination of
Compatibility

SEC. T201.—CONGRESSIONAL DETERMINA-
TION.—Congress hereby determines that oil
and gas activities authorized and conducted
on the Coastal Plain pursuant to this title so
as to result in no significant adverse effect
on fish and wildlife, their habitat, and the
environment, shall be deemed to be compat-
ible with the major purposes for which the
Arctic National Wildlife Refuge was estab-
lished and no further findings or determina-
tions of compatibility by the Secretary
under the National Wildlife Refuge System
Administration Act (16 U.8.C. 668dd(d)(1)(A))
are required to implement this Congres-
sional determination.

Subtitle C—Coastal Plain Competitive
Leasing Program
SEC. 7301. LEASING PROGRAM FOR LANDS WITH-
IN THE COASTAL PLAIN.

(a) The Congress hereby authorizes and di-
rects the Secretary and other appropriate
Federal officers and agencies to take such
actions as are necessary to establish and im-
plement a competitive oil and gas leasing
program that will result in an environ-
mentally sound program for the exploration,
development, and production of the oil and
gas resources of the Coastal Plain. Activities
pursuant to such program shall be under-
taken:

(1) in accordance with the standards for
protection of the environment as required by
subtitle D of this title; and

(2) in a manner to ensure the receipt of fair
market value by the public for the mineral
resources to be leased.

(b) This title shall be the sole authority for
leasing on the Coastal Plain.

(c) The Coastal Plain shall be considered
‘‘Federal land” for the purposes of the Fed-
eral Oil and Gas Royalty Management Act of
1982 (Pub. L. No. 97-451, as amended; 30
U.8.C. 170 et seq.).

SEC. 7302. RULES AND REGULATIONS.

(a) PROMULGATION.—The Secretary shall
prescribe such rules and regulations as may
be necessary to carry out the purposes and
provisions of this title, including rules and
regulations relating to protection of the en-
vironment of the Coastal Plain, as required
by subtitle D of this title. Such rules and
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regulations shall be promulgated within nine
months after the date of enactment of this
title and shall, as of their effective date,
apply to all operations conducted under a
lease issued or maintained under the provi-
sions of this title and all operations on the
Coastal Plain related to the exploration, de-
velopment and production of oil and gas.

(b) CONSIDERATION OF VIEWS AND CONSULTA-
TION.—In the formulation and promulgation
of rules and regulations under this title, the
Secretary shall request and give due consid-
eration to the views of appropriate officials
of the State of Alaska and the Government
of Canada. The Secretary shall also consult
with the Environmental Protection Agency
and the Army Corps of Engineers in develop-
ing rules and regulations relating to the en-
vironment.

(c) REVISION OF REGULATIONS.—The Sec-
retary shall periodically review and, if ap-
propriate, revise the rules and regulations is-
sued under subsection (a) of this section to
reflect any significant biological, environ-
mental, or engineering data which come to
the Secretary's attention.

SEC. 7308, ADEQUACY OF THE DEPARTMENT OF
THE INTERIOR'S LEGISLATIVE ENVI-
RONMENTAL IMPACT STATEMENT.

(a) IN GENERAL.—The ‘‘Final Legislative
Environmental Impact Statement™ (April
1987) on the Coastal Plain prepared pursuant
to section 1002 of the Alaska National Inter-
est Lands Conservation Act of 1980 (16 U.S.C.
3142), and section 102(2)(C) of the National
Environmental Policy Act of 1969 (42 U.8.C.
4332(2)(C)), is hereby found by the Congress
to be adequate to satisfy the legal require-
ments under the National Environmental
Policy Act of 1969 with respect to actions au-
thorized to be taken by the Secretary to de-
velop and promulgate the regulations for the
establishment of a leasing program author-
ized by this title prior to conducting the
first lease sale.

(b) APPLICABILITY OF NEPA.—Except as
provided in subsection (a) of this section,
nothing in this title shall be considered or
construed as otherwise limiting or affecting
in any way the applicability of section
102(2)(C) of the National Environmental Pol-
icy Act of 1969 to all phases of oil and gas
leasing, exploration, development and pro-
doction and related activities conducted
under or associated with the leasing program
authorized by this title, nor shall anything
in this title be considered or construed as in
any way limiting or affecting the applicabil-
ity of any other Federal or State law relat-
ing to the protection of the environment.

SEC. 7304. LEASE SALES.

(a) ELIGIBILITY.—Lands may be leased pur-
suant to the provisions of this title to any
person qualified to obtain a lease for deposits
of oil and gas under the Mineral Leasing Act,
as amended (30 U.S.C. 181).

(b) PROCEDURES.—The Secretary shall, by
regulation, establish procedures for—

(1) receipt and consideration of sealed
nominations for any area in the Coastal
Plain for inclusion in, or exclusion from, a
lease sale;

(2) public notice of and comment on des-
ignation of areas to be included in, or ex-
cluded from, a lease sale;

(3) review by the State of Alaska and local
governments in Alaska which may be im-
pacted by the proposed leasing; and

(4) periodic consultation with the State of
Alaska and local governments in Alaska, oil
and gas lessees, and representatives of other
individuals or organizations engaged in ac-
tivity in or on the Coastal Plain including
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those involved in subsistence uses and rec-
reational activities.

(c) LEASE SALES ON COASTAL PLAIN.—The
Secretary shall, by regulation, provide for
lease sales of lands on the Coastal Plain.
When lease sales are to be held, they shall
occur after the nomination process provided
for in subsection (b) of this section. For the
first lease sale, the Secretary shall, consist-
ent with the requirements set forth in sub-
title D of this title, offer for lease those
acres receiving the greatest number of nomi-
nations, but not to exceed a total of three
hundred thousand acres. If the total acreage
nominated is less than three hundred thou-
sand acres, he shall include in such sale any
other acreage which he believes has the high-
est resource potential, but in no event shall
more than three hundred thousand acres of
the Coastal Plain be offered in such sale.
Thereafter, no more than three hundred
thousand acres of the Coastal Plain may be
leased in any one lease sale. The initial lease
sale shall be held within eighteen months of
the issuance of final regulations by the Sec-
retary. The second lease sale shall be held
thirty-six months after the initial sale, with
additional sales conducted every twenty-four
months thereafter so long as sufficient inter-
est in development exists to warrant, in the
Secretary’s judgment, the conduct of such
sales.

(d) EXCLUSION OF ENVIRONMENTALLY SEN-
SITIVE AREAS.—Areas of the Coastal Plain
deemed by the Secretary to be of particular
environmental sensitivity may be excluded
from leasing by the Secretary. The Secretary
shall notify the Committee on Energy and
Natural Resources of the United States Sen-
ate and the Committee on Interior and Insu-
lar Affairs of the United States House of
Representatives ninety days in advance of
excluding any such areas from leasing. If the
Secretary later determines that exploration,
development, or production will result in no
significant adverse effect on fish and wild-
life, their habitat, and the environment, the
Secretary shall, consistent with the provi-
sions of subsection (c) of this section, offer
such lands for leasing.

SEC. 7305. GRANT OF LEASES BY THE SEC-
RETARY,

(a) IN GENERAL.—The Secretary is author-
ized to grant to the highest responsible
qualified bidder by sealed competitive cash
bonus bid any lands to be leased on the
Coastal Plain upon payment by the lessee of
such bonus as may be accepted by the Sec-
retary and of such royalty as may be fixed in
the lease, which shall be not less than 12%
per centum in amount or value of the pro-
duction removed or sold from the lease.

(b) COMPLIANCE WITH PRIOR LEASE RE-
QUIREMENTS.—The Secretary shall not issue
a lease or leases or approve the assignment
or sublease of any lease or leases under the
terms of this title to any person, association,
corporation, or any subsidiary, affiliate, or
person controlled by or under common con-
trol with such person, association, or cor-
poration, during any period in which, as de-
termined by the Secretary, such entity has
failed or refused to comply in any material
respect with the reclamation requirements
and other standards established for any prior
oil and gas lease to which such requirements
and standards applied under this or any
other Federal law. Prior to making such de-
termination with respect to any such entity
the Secretary shall provide such entity with
adequate notification and an opportunity to
comply with such reclamation requirements
and other standards and shall consider
whether any administrative or judicial ap-
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peal is pending. Once the entity has complied
with the reclamation requirement or other
standard concerned, the Secretary may issue
an oil and gas lease to the entity under this
title.

(c) ANTITRUST REVIEW.—(1) Following each
notice of a proposed lease sale and before the
acceptance of bids and the issuance of leases
based on such bids, the Secretary shall allow
the Attorney General, in consultation with
the Federal Trade Commission, thirty days
to review the results of such lease sale, ex-
cept that the Attorney General, after con-
sultation with the Federal Trade Commis-
sion, may agree to a shorter review period.

(2) The Attorney General may, in consulta-
tion with the Federal Trade Commission,
conduct such antitrust review on the likely
effects the issuance of such leases "‘would
have on competition as the Attorney Gen-
eral, after consultation with the Federal
Trade Commission, deems appropriate and
shall advise the Secretary with respect to
such review. The Secretary shall provide
such information as the Attorney General,
after consultation with the Federal Trade
Commission, may require in order to conduct
any antitrust review pursuant to this para-
graph and to make recommendations pursu-
ant to paragraph (3) of this subsection.

(3) The Attorney General, after consulta-
tion with the Federal Trade Commission,
may make such recormnmendations to the
Secretary, including the nonacceptance of
any bid or the imposition of terms or condi-
tions on any lease, as may be appropriate to
prevent any situation inconsistent with the
antitrust laws. If the Secretary determines,
or if the Attorney General advises the Sec-
retary, after consultation with the Federal
Trade Commission and prior to the issuance
of any lease, that such lease would create or
maintain a situation inconsistent with the
antitrust laws, the Secretary may—

(A) refuse to accept an otherwise qualified
bid for such lease, or refuse to issue such
lease, notwithstanding subsection (a) of this
section; or

(B) modify or impose terms or conditions
on the lease, consistent with advice provided
by the Attorney General.

(4) The Secretary may issue a lease not-
withstanding adverse advice from the Attor-
ney General, or refuse to impose rec-
ommended terms or conditions, if the Sec-
retary makes specific findings that approval
of the lease is necessary to carry out the
purposes of this title, that approval is con-
sistent with the public interest, and that
there are no reasonably available alter-
natives that would have significantly less
anticompetitive effects. In such event, the
Secretary must notify the lessee and the At-
torney General of such findings.

(5) Nothing in this subsection shall restrict
the authority of the Attorney General, the
Federal Trade Commission, or any other
Federal department or agency to secure in-
formation, conduct reviews, make rec-
ommendations, or seek appropriate relief.

(d) SECRETARY'S APPROVAL FOR SALE, Ex-
CHANGE, ASSIGNMENT, OR OTHER TRANSFER OF
LEASES.—No lease issued under this title
may be sold, exchanged, assigned, or other-
wise transferred except with the approval of
the Secretary. Prior to any such approval,
the Secretary shall consult with, and give
due consideration to the views of, the Attor-
ney General.

(e) NOo ANTITRUST IMMUNITY OR DEFENSES.—
Nothing in this title shall be deemed to con-
vey to any person, association, corporation,
or other business organization immunity
from civil or criminal liability, or to create
defenses to actions, under any antitrust law.
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(f) DEFINITIONS.—As used in this section,
the term—

(1) “antitrust review’ shall be deemed an
“antitrust investigation’ for the purposes of
the Antitrust Civil Process Act (15 U.S.C.
1311); and

(2) “antitrust laws” means those Acts set
forth in section 1 of the Clayton Act, 15
U.8.C. 12, as amended.

SEC. 7308. LEASE TERMS AND CONDITIONS.

An oil and gas lease issued pursuant to this
title shall—

(a) be for a tract consisting of a compact
area not to exceed two thousand five hun-
dred sixty acres, or four surveyed or pro-
tracted sections, whichever is larger, which
shall be as compact in form as possible: Pro-
vided, That the Secretary is authorized to
lease on a case-by-case basis units of up to
three thousand eight hundred forty acres
when necessary to consolidate partial tracts
adjacent to the external boundaries of the
Coastal Plain;

(b) be for an initial period of ten years and
shall be extended for so long thereafter as oil
or gas is produced in paying quantities from
the lease or unit area to which the lease is
committed or for so long as drilling or re-
working operations, as approved by the Sec-
retary, are conducted on the lease or unit
area;

(c) require the payment of royalty as pro-
vided for in section 7305 of this title;

(d) require approval of an exploration plan,
as provided for in section 7307 of this title;

(e) require approval of a development and
production plan, as required in section T307
of this title;

(f) require posting of bond required by sec-
tion 7308 of this title;

(g) provide for the suspension of the lease
during the initial lease term or thereafter
pursuant to section 7309 of this title;

(h) provide for the cancellation of the lease
during the initial lease term or thereafter
pursuant to section 7310 of this title;

(i) contain the terms and conditions relat-
ing to protection of fish and wildlife, their
habitat, and the environment, as required by
subtitle D of this title;

(j) forbid the flaring of natural gas from
any well unless the Secretary finds that such
flaring is necessary to alleviate a temporary
emergency situation or to conduct testing or
work-over operations;

(k) contain such rental and other provi-
sions as the Secretary may prescribe at the
time of offering the area for lease; and

(1) contain such other provisions as the
Secretary determines necessary to ensure
compliance with the provisions of this title
and the regulations issued thereunder.

SEC. 7307. EXPLORATION AND DEVELOPMENT
AND PRODUCTION PLANS.

(a) EXPLORATION PLANS.—All exploration
activities pursuant to any lease issued or
maintained under this title shall be con-
ducted in accordance with an approved ex-
ploration plan or an approved revision of
such plan. Prior to commencing exploration
pursuant to any oil and gas lease issued or
maintained under this title, the holder
thereof shall submit an exploration plan to
the Secretary for approval. Such plan may
apply to more than one lease held by a lessee
in any region of the Coastal Plain, or by a
group of lessees acting under a unitization,
pooling, or drilling agreement, and shall be
approved by the Secretary if the Secretary
finds that such plan is consistent with the
provisions of this title and other applicable
law.

(b) OIL AND GAS DEVELOPMENT AND PRODUC-
TION PLANS.—All development and produc-

13401

tion pursuant to a lease issued or maintained
pursuant to this title shall be conducted in
accordance with an approved development
and production plan. Prior to commencing
development or production pursuant to any
oil and gas lease issued or maintained under
this title, the holder thereof shall submit a
development and production plan to the Sec-
retary for approval. Such plan may apply to
more than one lease held by a lessee in any
region of the Coastal Plain, or by a group of
lessees acting under a unitization, pooling,
or drilling agreement, and shall be approved
by the Secretary if the Secretary finds that
such plan is consistent with the provisions of
this title and other applicable law.

(¢) REQUIREMENTS APPLICABLE TO EXPLO-
RATION PLANS AND DEVELOPMENT AND PRO-
DUCTION PLANS.—Exploration plans and de-
velopment and production plans shall in-
clude where applicable—

(1) the names and legal addresses of the fol-
lowing persons: the operator, contractors,
subcontractors and the owners or lessees
other than the operator;

(2) & map or maps showing: (A) the location
of a point of reference selected by the opera-
tor within the area covered by the plan of
operations showing, in relation to that
point, existing and proposed access routes or
roads within the area, the boundaries of pro-
posed surface disturbance and location of all
survey lines; (B) the location of proposed
drilling sites, wellsite layout, and all surface
facilities; (C) sources of construction mate-
rials within the area including but not lim-
ited to gravel; and (D) the location of ancil-
lary facilities including but not limited to
camps, sanitary facilities, water supply, dis-
posal facilities, pipelines, fuel storage facili-
ties, storage facilities, base of operations,
and airstrips. A point of reference selected
by the operator within the area of operations
shall be marked with a ground monument;

(3) a description of: (A) all surface and an-
cillary facilities, including but not limited
to camps, sanitary facilities, water supply,
disposal facilities, pipelines, fuel storage fa-
cilities, storage facilities, base of operations,
and airstrips; and (B) the major equipment
to be used in the operations, including but
not limited to equipment and methods for
the transport of all waters used in or pro-
duced by operations, and of the proposed
method of transporting such equipment
within the area covered by the plan of oper-
ations including to and from the site;

(4) an estimated schedule for any phase of
operations of which review by the Secretary
is sought and the anticipated date of oper-
ation completion;

(5) the nature and extent of proposed oper-
ations;

(6) plans for reclamation, including:

(A) the anticipated reclamation work to be
performed;

(B) a proposed schedule of reclamation ac-
tivities to be performed; and

(C) a detailed estimate of reclamation
costs;

(T) methods for disposal of all wastes and
hazardous and toxic substances;

(8) an affidavit stating that the operations
planned will be in compliance with all appli-
cable Federal, State, and local laws and reg-
ulations;

(9) contingency plans in case of spills,
leaks, or other accidents; and

(10) such additional information as may be
required by the Secretary to ensure that the
proposed activities are consistent with this
title, as well as other applicable Federal and
State environmental laws.

(d) PROCEDURES FOR PLAN APPROVAL.—(1)
After an exploration or development and pro-
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duction plan is submitted for approval, the
Secretary shall promptly publish notice of
the submission and availability of the text of
the proposed plan in the Federal Register
and a newspaper of general circulation in the
State of Alaska and provide an opportunity
for written public comment.

(2) Within one hundred twenty days after
recelving an exploration or development and
production plan, the Secretary shall deter-
mine, after taking into account any com-
ment received under paragraph (1) of this
subsection, whether the activities proposed
in the plan are consistent with this title and
other applicable provisions of Federal and
State law. If that determination is in the af-
firmative, the Secretary shall return the
plan along with a statement of any modifica-
tions necessary for its approval. The Sec-
retary, as a condition of approving any plan
under this section—

(A) may require modifications to the plan
that the Secretary considers necessary or ap-
propriate to make it consistent with this
title and other applicable law. The Secretary
shall assess reasonable fees or charges for
the reimbursement of all necessary and rea-
sonable research, administrative, monitor-
ing, enforcement, and reporting costs associ-
ated with reviewing the plan and monitoring
its implementation; and

(B) shall require such periodic reports re-
garding the carrying out of the drilling and
related activities as may be necessary or ap-
propriate for purposes of determining the ex-
tent to which the plan is being complied
with and the effectiveness of the plan in en-
suring that the drilling and related activities
are consistent with this title and other ap-
plicable provisions of Federal and State law.

(e) MODIFICATION OF PLANS.—If at any time
while activities are being carried out under a
plan approved under this section, the Sec-
retary, on the basis of available information,
determines that the continuation of any par-
ticular activity under the plan is likely to
result in a significant adverse effect on fish
or wildlife, their habitat, or the environ-
ment, the Secretary, after consultation with
the lessee shall—

(1) make modifications to part or all of the
plan as necessary or appropriate to avoid the
significant adverse effect;

(2) temporarily suspend part or all of the
drilling or related activity under the plan for
such time as the Secretary considers nec-
essary or appropriate to avoid such signifi-
cant adverse effect; or

(3) terminate and cancel the plan where ac-
tions under paragraphs (1) or (2) will not
avoid the significant adverse effect.

SEC. 7308. BONDING REQUIREMENTS.

(a) REQUIREMENT FOR BOND, SURETY, OR
OTHER FINANCIAL ARRANGEMENT.—The Sec-
retary shall, by rule or regulation, establish
such standards as may be necessary to en-
sure that an adequate bond, surety, or other
financial arrangement will be established
prior to the commencement of surface dis-
turbing activities on any lease, to ensure the
complete and timely reclamation of the
lease tract, and the restoration of any lands
or surface waters adversely affected by lease
operations after the abandonment or ces-
sation of oil and gas operations on the lease.
Such bond, surety, or financial arrangement
is in addition to and not in lieu of any bond,
surety, or financial arrangement required by
any other regulatory authority or required
by any other provision of law.

(b) AMOUNT OF BOND, SURETY, OR OTHER FI-
NANCIAL ARRANGEMENT.—The bond, surety,
or financial arrangement shall be in an
amount:
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(1) to be determined by the Secretary to
provide for reclamation of the lease site in
accordance with an approved or revised ex-
ploration or development and production
plan; plus

(2) an amount set by the Secretary consist-
ent with the type of operations proposed, to
provide the means for rapid and effective
cleanup, and to minimize damages resulting
from an oil spill, the escape of gas, refuse,
domestic wastewater, hazardous or toxic
substances, or fire caused by oil and gas ac-
tivities.

(c) ADJUSTMENT OF BOND TO CONFORM TO
REVISED PLAN.—In the event that an ap-
proved exploration or development and pro-
duction plan is revised, the Secretary may
adjust the amount of the bond, surety, or
other financial arrangement to conform to
such modified plan.

(d) DURATION OF BOND, SURETY, OR OTHER
FINANCIAL ARRANGEMENT.—The responsibil-
ity and liability of the lessee and its surety
under the bond, surety, or other financial ar-
rangement shall continue until such time as
the Secretary determines that there has
been compliance with the terms and condi-
tions of the lease and all applicable law.

(e) TERMINATION OF LIABILITY.—Within
sixty days after determining that there has
been compliance with the terms and condi-
tions of the lease and all applicable laws, the
Secretary, after consultation with affected
Federal and State agencies, shall notify the
lessee that the period of liability under the
bond, surety, or other financial arrangement
has been terminated.

SEC. 7309, LEASE SUSPENSION.

The Secretary may direct or assent to the
suspension of operations and production
under any lease granted under the terms of
this title: (1) in the interest of conservation
of the resource; (2) where there is no avail-
able system to transport the resource; or (3)
where there is a threat of a significant ad-
verse effect upon fish or wildlife, their habi-
tat or the environment. If such a suspension
is directed or assented to by the Secretary,
any payment of rental prescribed by such
lease shall be suspended during such period
of suspension of operations and production,
and the term of the lease shall be extended
by adding any such suspension period there-
to.

SEC. 7310. LEASE CANCELLATION.

(a) CANCELLATION OF NONPRODUCING
LEASE.—Whenever the owner of a
nonproducing lease fails to comply with any
of the provisions of this title, or of any appli-
cable provision of Federal or State environ-
mental law, or of the lease, or of any regula-
tion issued under this title, such lease may
be canceled by the Secretary if such default
continues for the period of thirty days after
mailing of notice by registered letter to the
lease owner at the lease owner's record post
office address.

(b) CANCELLATION OF PRODUCING LEASE.—
Whenever the owner of any producing lease
fails to comply with any of the provisions of
this title, or of any applicable provision of
Federal or State environmental law, or of
the lease, or of any regulation issued under
this title, such lease may be forfeited and
canceled by any appropriate proceeding
brought by the Secretary in any United
States district court having jurisdiction
under the provisions of this title.

(¢) ADDITIONAL PROVISIONS.—(1) In addition
to the authority for lease cancellation pro-
vided for by subsections (a) and (b) of this
section, any lease may be canceled at any
time, if the Secretary determines, after a
hearing, that—
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(A) continued activity pursuant to such
lease is likely to result in a significant ad-
verse effect to fish or wildlife, their habitat,
or the environment, or is likely to result in
serious harm or damage to human life, to
property, or to the national security or de-
fense; and

(B) the likelihood of a significant adverse
effect will not disappear within a reasonable
period of time or the threat of harm or dam-
age will not disappear or decrease to any ac-
ceptable extent within a reasonable period of
time.

(2) Such cancellation shall not ocour unless
and until operations under such lease or per-
mit shall have been under suspension, or
temporary prohibition, by the Secretary,
with due extension of any lease term con-
tinuously for a period of five years, or for a
lesser period upon request of the lessee.

(3) Cancellation under this subsection shall
entitle the lessee to receive such compensa-
tion as the lessee demonstrates to the Sec-
retary to be equal to the lesser of (A) the fair
market value of the canceled rights as of the
date of cancellation, taking account of both
anticipated revenues from the lease and an-
ticipated costs, including the costs of com-
pliance with all applicable regulations and
operating orders, liability for cleanup costs
or damages, or both, in the case of an oil
spill or spill of other hazardous or toxic ma-
terials, fines, damages, penalties, or removal
costs assessed pursuant to section 73156 of
this title or other State or Federal environ-
mental laws, any fees paid pursuant to sec-
tion 7503 of this title, and all other costs rea-
sonably anticipated on the lease; or (B) the
excess, if any, over the lessee's revenues
from the lease (plus interest thereon from
the date of receipt to the date of reimburse-
ment) of all consideration paid for the lease
and all direct expenditures made by the les-
see (exclusive of any fines, damages, pen-
alties, or removal costs assessed pursuant to
section 7315 of this title or other State or
Federal environmental laws, and any fees
paid pursuant to section 7503 of this title)
after the date of issuance of such lease and
in connection with exploration or develop-
ment, or both, pursuant to the lease (plus in-
terest on such consideration and such ex-
penditures from date of payment to date of
reimbursement).

(d) EFFECT OF CANCELLATION ON RECLAMA-
TION OBLIGATIONS.—Cancellation of a lease
under this section shall in no way release the
owner of the lease from the obligation to
provide for reclamation of the lease site.

SEC. 7311. ASSIGNMENT OR SUBLETTING OF
LEASES.

No lease issued under the authority of this
title shall be assigned or sublet, except with
the consent of the Secretary.

SEC. 7312. RELINQUISHMENT.

The lessee may, at the discretion of the
Secretary, be permitted at any time to make
written relinquishment of all rights under
any lease issued pursuant to this title. The
Secretary shall accept the relinquishment by
the lessee of any lease issued under this title
where there has not been surface disturbance
on the lands covered by the lease.

SEC. 7313, UNITIZATION.

For the purpose of conserving the natural
resources of any oil or gas pool, field, or like
area, or any part thereof and in order to
avoid the unnecessary duplication of facili-
ties, to protect the environment of the
Coastal Plain, and to protect correlative
rights, the Secretary shall require to the
greatest extent practicable, that lessees
unite with each other in collectively adopt-
ing and operating under a cooperative or
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unit plan of development for operation of
such pool, field, or like area, or any part
thereof. The Secretary is also authorized and
directed to enter into such agreements as are
necessary or appropriate for the protection
of the United States against drainage.

SEC, 7314. OIL AND GAS INFORMATION.

(a) IN GENERAL.—(1) Any lessee or permit-
tee conducting any exploration for, or devel-
opment or production of, oil or gas pursuant
to this title shall provide the Secretary ac-
cess to all data and information (including
processed, analyzed, and interpreted infor-
mation) obtained from such activity and
shall provide copies of such data and infor-
mation as the Secretary may request. Such
data and information shall be provided in ac-
cordance with regulations which the Sec-
retary shall prescribe.

(2) If interpreted information provided pur-
suant to paragraph (1) of this subsection is
provided in good faith by the lessee or per-
mittee, such lessee or permittee shall not be
responsible for any consequence of the use or
of reliance upon such interpreted informa-
tion.

(3) Whenever any data or information is
provided to the Secretary, pursuant to para-
graph (1) of this subsection—

. (A) by a lessee or permittee, in the form
and manner of processing which is utilized
by such lessee or permittee in the normal
conduct of business, the Secretary shall pay
the reasonable cost of reproducing such data
and information;

(B) by a lessee or permittee, in such other
form and manner of processing as the Sec-
retary may request, the Secretary shall pay
the reasonable cost of processing and repro-
ducing such data and information.

(b) REGULATIONS.—The Secretary shall pre-
scribe regulations to: (1) assure that the con-
fidentiality of privileged or proprietary in-
formation received by the Secretary under
this section will be maintained; and (2) set
forth the time periods and conditions which
shall be applicable to the release of such in-
formation.

SEC. 7315. REMEDIES AND PENALTIES.

(a) IN GENERAL.—Except as provided in sec-
tion 7316 of this title, the district courts of
the United States shall have jurisdiction of
cases and controversies arising out of, or in
connection with, any lease issued under this
title. Proceedings may be instituted in the
judicial district in which any defendant re-
sides or may be found, or in the judicial dis-
trict in which the Coastal Plain is located.

(b) ACTIONS FOR RELIEF.—At the request of
the Secretary, the Attorney General or a
United States Attorney shall institute a
civil action in the district court of the Unit-
ed States for the district in which any de-
fendant resides or may be found, or in the ju-
dicial district in which the Coastal Plain is
located, for a temporary restraining order,
injunction, or other appropriate remedy to
enforce any provision of this title, any regu-
lation or order issued under this title, or any
term of a lease issued pursuant to this title.

(¢) CrviL PENALTIES.—If any person fails to
comply with any provision of this title, or
any term of a lease issued pursuant to this
title, or any regulation or order issued under
this title, after notice of such failure and ex-
piration of any reasonable period allowed for
corrective action, such person shall be liable
for a civil penalty of not more than $10,000
for each day of the continuance of such fail-
ure. The Secretary may assess, collect and
compromise any such penalty. No penalty
ghall be assessed until the person charged
with a violation has been given an oppor-
tunity for a hearing.
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(d) CRIMINAL PENALTIES.—Any person who
knowingly and willfully: (1) violates any pro-
vision of this title, any term of a lease issued
pursuant to this title, or any regulation or
order issued under the authority of this title

‘designed to protect health, safety, or the en-

vironment or conserve natural resources; (2)
makes any false statement, representation,
or certification in any application, record,
report or other document filed or required to
be maintained under this title; (3) falsifies,
tampers with, or renders inaccurate any
monitoring device or method of record re-
quired to be maintained under this title; or
(4) reveals any data or information required
to be kept confidential by this title, shall,
upon conviction, be punished by a fine pursu-
ant to Title 18 of the United States Code, or
by imprisonment for not more than ten
years, or both. Each day that a violation
under clause (1) of this subsection continues,
or each day that any monitoring device or
data recorder remains inoperative or inac-
curate because of any activity described in
clause (3) of this subsection, shall constitute
a separate violation.

(e) LIABILITY OF CORPORATE OFFICERS AND
AGENTS FOR VIOLATIONS BY CORPORATION.—
Whenever a corporation or other entity is
subject to prosecution under subsection (d)
of this section, any officer or agent of such
corporation or entity who knowingly and
willfully authorized, ordered, or carried out
the proscribed activity shall be subject to
the same fines or imprisonment, or both, as
provided for under subsection (d) of this sec-
tion.

(f) CONCURRENT AND CUMULATIVE NATURE
OF PENALTIES.—The remedies and penalties
prescribed in this title shall be concurrent
and cumnulative and the exercise of one shall
not preclude the exercise of the others. Fur-
ther, the remedies and penalties prescribed
in this title shall be in addition to any other
remedies and penalties afforded by any other
law or regulation.

(g) REMOVAL COSTS AND LIABILITY FOR
DaMacESs.—Notwithstanding any other pro-
vision of law, if any discharge or substantial
threat of discharge of oil, hazardous or toxic
substances, or any other pollutant has oc-
curred in any area of the Coastal Plain or ad-
jacent waters, each responsible party shall
be jointly, severally, and strictly liable for
the removal costs and damages specified in
this subsection that result from such inci-
dent. The Secretary shall make a determina-
tion with respect to such liability after no-
tice to the responsible party and an oppor-
tunity for hearing. Upon failure of the re-
sponsible party adequately to control and re-
move the discharge or threat, the Secretary,
in cooperation with other Federal, State, or
local agencies, or in cooperation with the re-
sponsible party, or both, shall have the right
to accomplish the control and removal at the
expense of the responsible party. Funds con-
tained in the Coastal Plain Liability and
Reclamation Fund, provided for by section
7503 of this title, may be used to accomplish
such control and removal until such time as
sufficient funds can be recovered from the
responsible party. The removal costs and
damages referred to in this subsection are
the following—

(1) all necessary removal costs as deter-
mined by the Secretary;

(2) damages for injury to, destruction of,
loss of, and reclamation of natural resources,
including the reasonable costs of assessing
such injury, destruction, loss or reclamation;
and

(3) damages for economic loss resulting
from injury to, or destruction of, real or per-
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sonal property or natural resources, and loss
of ‘subsistence use of natural resources by
local residents. Nothing in this section shall
affect or limit the applicability of any other
provision of law relating to the discharge of
oil, hazardous or toxic substances, or any
other pollutant.

S8EC. 7318. EXPEDITED JUDICIAL REVIEW.

Any complaint filed seeking judicial re-
view of an action of the Secretary in promul-
gating any regulation under this title may
be filed only in the United States Court of
Appeals for the District of Columbia, and
such complaint shall be filed within ninety
days from the date of such promulgation, or
after such date if such complaint is based
solely on grounds arising after such nine-
tieth day, in which case the complaint must
be filed within ninety days after the com-
plainant knew or reasonably should have
known of the grounds for the complaint, Any
complaint seeking judicial review of any
other actions of the Secretary under this
title may be filed in any appropriate district
court of the United States, and such com-
plaint must be filed within ninety days from
the date of the action being challenged, or
after such date if such complaint is based
solely on grounds arising after such nine-
tieth day, in which case the complaint must
be filed within ninety days after the com-
plainant knew or reasonably should have
known of the grounds for the complaint. Ac-
tion of the Secretary with respect to which
review could have been obtained under this
section shall not be subject to judicial re-
view in any civil or criminal proceeding for
enforcement.

BEC. 7317, ANNUAL REPORT TO CONGRESS.

On March 1st of each year following the
date of enactment of this title, the Secretary
shall prepare and submit to the Congress an
annual report on the leasing program au-
thorized by this title.

SEC. 7318, INTERESTS OF THE INUPIAT ESKIMO
PEOPLE.

(a) OUTSIDE OF THE COASTAL PLAIN.—The
prohibitions and limitations contained in
section 1003 of the Alaska National Interest
Lands Conservation Act of 1980 (16 U.S.C.
3143) insofar as they have application to
lands or interests therein owned by the
Inupiat Eskimo people within the Arctic Na-
tional Wildlife Refuge, but outside the
Coastal Plain, are hereby repealed.

(b) WITHIN THE COASTAL PLAIN.—The prohi-
bitions and limitations contained in section
1003 of the Alaska National Interest Lands
Conservation Act of 1980 (16 U.S.C. 3143) inso-
far as they have application to lands or in-
terests therein owned by the Inupiat Eskimo
people within the Coastal Plain are hereby
repealed as of the day after the first lease
sale is held pursuant to this title. With re-
spect to the lands and interests therein de-
scribed in this subsection, no exploratory
drilling activities shall be authorized until
the day after such lease sale.

(¢c) APPLICABILITY OF ENVIRONMENTAL REG-
ULATIONS.—The substantive provisions of the
final regulations issued pursuant to this title
which establish environmental stipulations,
terms and conditions for oil and gas leasing
on the Coastal Plain shall apply to the explo-
ration and development of all subsurface
property interests owned by the Inupiat Es-
kimo people within the Arctic National
Wildlife Refuge: Provided, That prior to issu-
ance of such regulations, oil and gas explo-
ration and development activities on the
land and interests therein described in sub-
section (a), shall be governed by the stipula-
tions set forth in Appendix 2 of the August 9,
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1983 agreement between the Arctic Slope Re-
glonal Corporation and the United States.

(d) LITIGATION OF CLAIMS.—Any claims for
money damages or other available relief
brought by Arctic Slope Regional Corpora-
tion or Kaktovik Inupiat Corporation alleg-
ing that the provisions of this title con-
stitute a taking of contract or property
rights under the Fifth Amendment to the
Constitution of the United States may be
brought within 120 days of its enactment. A
claim shall be barred unless a complaint is
filed within the time specified. Any such
complaint shall be filed in a United States
district court, and such court shall have ex-
clusive jurisdiction to determine such pro-
ceedings in accordance with the procedures
hereinafter provided, and no other court of
the United States, of any State, territory, or
possession of the United States, or of the
District of Columbia, shall have jurisdiction
of any claim whether in a proceeding insti-
tuted prior to or on or after the date of en-
actment of this title. Any such proceeding
shall be assigned for hearing at the earliest
possible date, shall take precedence over all
other matters pending on the docket of the
district court at that time, and shall be ex-
pedited in every way by such court. Any re-
view of an interlocutory or final judgment,
decree, or order of such district court may be
had only upon direct appeal to the Supreme
Court of the United States.

Subtitle D—Coastal Plain Environment
Protection

SEC. 7401. NO SIGNIFICANT ADVERSE EFFECT
ST

(a) IN GENERAL.—The Secretary shall ad-
minister the provisions of this title through
regulations, lease terms, conditions, restric-
tions, prohibitions, stipulations, and other
provisions that ensure the oil and gas explo-
ration, development, and production activi-
ties on the Coastal Plain will result in no
significant adverse effect on fish and wild-
life, their habitat, and the environment, and
that shall require the application of the best
commercially available technology for oil
and gas exploration, development, and pro-
duction, on all new exploration, develop-
ment, and production operations, and when-
ever practicable, on existing operations.

(b) SITE-SPECIFIC ASSESSMENT AND MITIGA-
TION.—The Secretary shall also require, with
respect to any proposed drilling and related
activities, that—

(1) a site-specific analysis be made of the
probable effects, if any, that the drilling or
related activities will have on fish and wild-
life, their habitat, and the environment;

(2) a mitigation plan be implemented to
avoid, minimize and compensate (in that
order and to the extent practicable) any sig-
nificant adverse effect assessed under para-
graph (1) of this subsection; and

(3) the development of the mitigation plan
shall occur after consultation with the agen-
cy or agencies having jurisdiction over mat-
ters mitigated by the plan.

SEC. 7402. REGULATIONS TO PROTECT THE
COASTAL PLAIN'S FISH AND WILD-
LIFE RESOURCES, SUBSISTENCE
USERS, AND THE ENVIRONMENT,

(a) IN GENERAL.—Prior to implementing
the leasing program authorized by subtitle C
of this title, the Secretary shall prepare and
promulgate regulations, lease terms, condi-
tions, restrictions, prohibitions, stipula-
tions, and other measures designed to ensure
that the activities undertaken in the Coastal
Plain authorized by this title are conducted
in a manner consistent with the purposes
and environmental requirements of this
title.
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(b) COMPLIANCE WITH FEDERAL AND STATE
ENVIRONMENTAL LAWS AND OTHER REQUIRE-
MENTS.—The proposed regulations, lease
terms, conditions, restrictions, prohibitions,
and stipulations for the leasing program au-
thorized by subtitle C of this title shall re-
quire compliance with all applicable provi-
sions of Federal and State environmental
law and shall also require:

(1) as & minimum, the safety and environ-
mental mitigation measures set forth in
items one through twenty-nine (1 through 29)
at pages 167 through 169 of the **Final Legis-
lative Environmental Impact Statement"
(April 1887) on the Coastal Plain;

(2) seasonal limitations on exploration, de-
velopment and related activities, where nec-
essary, to avoid significant adverse effects
during periods of concentrated fish and wild-
life breeding, denning, nesting, spawning and
migration;

(3) that exploration activities, except for
surface geological studies, be limited to the
period between approximately November 1
and May 1 and that exploration activities
will be supported by ice roads, winter trails
with adequate snow cover, ice pads, ice air-
strips, and air transport methods: Provided,
That such exploration activities may be per-
mitted at other times if the Secretary deter-
mines, after affording an opportunity for
public comment and review, that special cir-
cumstances exist necessitating that explo-
ration activities be conducted at other times
of the year and he finds that such explo-
ration will have no significant adverse effect
on the fish and wildlife, their habitat, and
the environment of the Coastal Plain;

(4) design safety and construction stand-
ards for all pipelines and any access and
service roads that—

(A) minimize, to the maximum extent pos-
sible, adverse effects upon the passage of mi-
gratory species such as caribou; and

(B) minimize adverse effects upon the flow
of surface water by requiring the use of cul-
verts, bridges and other structural devices;

(5) prohibitions on public access and use on
all pipeline access and service roads;

(6) stringent reclamation and rehabilita-
tion requirements, consistent with the
standards set forth in this title, requiring
the removal from the Coastal Plain of all oil
and gas development and production facili-
ties, structures and equipment upon comple-
tion of oil and gas production operations:
Provided, That the Secretary may exempt
from the requirements of this paragraph
those facilities, structures or equipment
which the Secretary determines would assist
in the management of the Arctic National
Wildlife Refuge and which are donated to the
United States for that purpose;

(7) appropriate prohibitions or restrictions
on access by all modes of transportation;

(8) appropriate prohibitions or restrictions
on sand and gravel extraction;

(9) consolidation of facility siting;

(10) appropriate prohibitions or restric-
tions on use of explosives;

(11) avoidance, to the extent practicable, of
springs, streams and river system; the pro-
tection of natural surface drainage patterns,
wetlands, and riparian habitats; and the reg-
ulation of methods or techniques for devel-
oping or transporting adequate supplies of
water for exploratory drilling;

(12) avoidance or reduction of air traffic-re-
lated disturbance to fish and wildlife;

(13) treatment and disposal of hazardous
and toxic wastes, solid wastes, reserve pit
fluids, drilling muds and cuttings, and do-
mestic wastewater, in accordance with appli-
cable Federal and State environmental law;
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(14) fuel storage and oil spill contingency
planning;

(15) research, monitoring and reporting re-
quirements;

(16) field crew environmental briefings;

(17) avoidance of significant adverse effects
upon subsistence hunting, fishing, and trap-
ping by subsistence users;

(18) compliance with applicable air and
water gquality standards;

(19) appropriate seasonal and safety zone
designations around well sites within which
subsistence hunting and trapping would be
limited;

(20) reasonable stipulations for protection
of cultural and archeological resources; and

(21) all other protective environmental
stipulations, restrictions, terms, and condi-
tions deemed necessary by the Secretary.

(c) CONSIDERATIONS.—In preparing and pro-
mulgating regulations, lease terms, condi-
tions, restrictions, prohibitions, and stipula-
tions under this section, the Secretary shall
consider:

(1) the environmental protection standards
which governed the initial Coastal Plain
seismic exploration program (50 C.F.R. 87.31-
33);

(2) the land use stipulations for explor-
atory drilling on the KIC-ASRC private lands
which are set forth in Appendix 2 of the Au-
gust 9, 1983, agreement between Arctic Slope
Regional Corporation and the United States;
and

(3) the operational stipulations for Koniag
ANWR Interest lands contained in the draft
Agreement between Koniag, Inc. and the
United States of America on file with the
Secretary on December 1, 1987.

SEC. 7403. SADLEROCHIT SPRING SPECIAL AREA.
(a) DESIGNATION AS SPECIAL AREA.—(1) The
Sadlerochit Spring area, comprising approxi-
mately four thousand acres as depicted on
the map referenced in section 7102 of this
title, is hereby designated to be a Special
Area. Such Special Area shall be managed so
as to protect and preserve the area’s unique
and diverse character including its fish,
wildlife, and subsistence resource values.

(2) Pursuant to subsection (d) of section
T304 of this title, the Secretary may exclude
the Sadlerochit Spring Special Area from
leasing.

(3) In the event that the Secretary leases
the Sadlerochit Spring Special Area, or any
part thereof, for purposes of oil and gas ex-
ploration, development, production, and re-
lated activities, there shall be no surface oc-
cupancy of the lands comprising the Special
Area.

(b) DESIGNATION OF OTHER AREAS.—The
Secretary is authorized to designate other
areas of the Coastal Plain as Special Areas if
the Secretary determines that they are of
unique character and interest so as to re-
quire such special protection. The Secretary
shall notify the Committee on Energy and
Natural Resources of the United States Sen-
ate and the Committee on Interior and Insu-
lar Affairs of the United States House of
Representatives of the Secretary’s intent to
designate such areas ninety days in advance
of making such designations. Any such areas
designated as Special Areas shall be man-
aged in accordance with the standards set
forth in subsection (a) of this section.

SEC. 7404. FACILITY CONSOLIDATION PLANNING.

(a) IN GENERAL.—The Secretary shall, after
providing for public notice and comment,
prepare and update periodically a plan to
govern, guide, and direct the siting and con-
struction of facilities for the exploration, de-
velopment, production, and transportation of
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Coastal Plain oil and gas resources. This
plan shall have the following objectives:

(1) avoiding unnecessary duplication of fa-
cilities and activities;

(2) encouraging consolidation of common
facilities and activities;

(3) locating or confining facilities and ac-
tivities to areas which will minimize impact
on fish and wildlife, their habitat, and the
environment;

(4) utilizing existing facilities wherever
practicable; and

(5) enhancing compatibility between wild-
life values and development activities.

(b) SUPPLEMENT TO ANILCA CONSERVATION
PLANS.—The plan prepared under this sec-
tion shall supplement any comprehensive
conservation plan prepared pursuant to the
requirements of section 304(g) of the Alaska
National Interest Lands Conservation Act of
1980 (94 Stat. 2394).

SEC. T405. RIGHTS-OF-WAY ACROSS THE
COASTAL PLAIN.—Notwithstanding Title XI
of the Alaska National Interest Lands Con-
servation Act of 1980 (16 U.S.C. 3161 et seq.),
the Secretary is authorized to grant under
section 28 of the Mineral Leasing Act (30
U.S.C. 185) rights-of-way and easements
across the Coastal Plain for the transpor-
tation of oil and gas under such terms and
conditions as may be necessary so as not to
result in a significant adverse effect on the
fish and wildlife, their habitat, and the envi-
ronment of the Coastal Plain. Such terms
and conditions shall include requirements
that facilities be sited or modified so as to
avoid unnecessary duplication of roads and
pipelines. The regulations issued pursuant to
this title shall include provisions regarding
the granting of rights-of-way across the
Coastal Plain.

SEC. 7406. ENVIRONMENTAL STUDIES.—In ad-
dition to any other environmental studies
required by law, subsequent to exploring or
developing of any area or region of the
Coastal Plain, the Secretary shall conduct
such additional studies to establish environ-
mental information as he deems necessary,
and shall monitor the human, marine, and
coastal environments of such area or region
in a manner designed to provide information
which can be used for comparison with any
previously-collected data for the purpose of
identifying any effects on fish or wildlife and
their habitat and any significant changes in
the quality and productivity of such environ-
ments, for establishing trends in the areas
studied and monitored, and for designing ex-
periments to identify the causes of such ef-
fects or changes.

SEC. 7407. ENFORCEMENT OF SAFETY AND EN-
VIRONMENTAL REGULATIONS.—(A) RESPON-
SIBILITY OF THE SECRETARY.—The Secretary
shall diligently enforce all regulations, lease
terms, conditions, restrictions, prohibitions,
and stipulations promulgated pursuant to
this title.

(b) RESPONSIBILITIES OF HOLDERS OF
LEASE.—It shall be the responsibility of any
holder of a lease under this title to—

(1) maintain all operations within such
lease area in compliance with regulations in-
tended to protect persons and property on,
and fish and wildlife, their habitat, and the
environment of, the Coastal Plain; and

(2) allow prompt access at the site of any
operations subject to regulation under this
title to any appropriate Federal or State in-
spector, and to provide such documents and
records which are pertinent to occupational
or public health, safety, or environmental
protection, as may be requested.

(c) ONSITE INSPECTION OF FACILITIES.—The
Secretary shall promulgate regulations to
provide for—
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(1) scheduled onsite inspection by the Sec-
retary, at least twice a year, of each facility
on the Coastal Plain which is subject to any
environmental or safety regulation promul-
gated pursuant to this title or such provi-
sions contained in any lease issued pursuant
to this title to assure compliance with such
environmental or safety regulations; and

(2) periodic onsite inspection by the Sec-
retary at least once a year without advance
notice to the operator of such facility to as-
sure compliance with all environmental or
safety regulations.

SEC. T408. FUNDING FOR ENVIRONMENTAL
MONITORING AND ENFORCEMENT.—Beginning
with the first full fiscal year following the
first lease sale pursuant to section T304 of
this title, and continuing annually there-
after until the tenth full fiscal year after oil
and gas exploration, production and develop-
ment activities on the Coastal Plain have
ceased, there is hereby authorized to be ap-
propriated to the Administrator of the Envi-
ronmental Protection Agency (Adminis-
trator) the sum of $5,000,000. The Adminis-
trator shall distribute annually to the State
of Alaska not less than 25 percent of such
amount. These moneys shall be used for ac-
tivities, or in support of activities, within
the State of Alaska by the Environmental
Protection Agency and the State of Alaska
for monitoring compliance with, and enforc-
ing, all Federal environmental laws within
their jurisdiction applicable to oil and gas
exploration, development and production
under this title, and monitoring compliance
with, and enforcing, all such laws, with re-
spect to owners, operators, and other persons
having business in connection with leases
granted pursuant to this title. For purposes
of this section, all such Federal environ-
mental laws shall include, but are not lim-
ited to, the Clean Air Act (42 U.S.C. T401-
7642), the Solid Waste Disposal Act (42 U.8.C.
6901-6987); the Federal Water Pollution Con-
trol Act (33 U.8.C. 1251-1376); the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act (26 U.S.C. 4611 et seq.
and 42 U.S.C. 9601-9675); and the Safe Drink-
ing Water Act (42 U.8.C. 300f-300j-9). The Ad-
ministrator and the State of Alaska shall
enter into a cooperative agreement to co-
ordinate their responsibilities under this sec-
tion. The Administrator shall consult with
the U.S. Department of Transportation and
the State of Alaska on the appropriate role
of the State of Alaska in monitoring and en-
forcing the Hazardous Materials Transpor-
tation Act (49 App. U.S.C. 1801-1814). The Ad-
ministrator shall submit annually a report
to the Congress on the amount of funds ex-
pended and activities carried out pursuant to
this section.

Subtitle E—Land Reclamation and
Reclamation Liability Fund

SEC. 7501. LAND RECLAMATION.—The holder
of a lease or leases on lands within the
Coastal Plain shall be fully responsible and
liable for the reclamation of lands within the
Coastal Plain and any other Federal lands
adversely affected in connection with explo-
ration, development, or transportation ac-
tivities on a lease within the Coastal Plain.
The holder of a lease shall also be respon-
sible for conducting any land reclamation re-
quired as a result of activities conducted on
the lease by any of the leaseholder’s sub-
contractors or agents. The holder of a lease
may not delegate or convey, by contract or
otherwise, this responsibility and liability to
another party without the express written
approval of the Secretary.

SEC. 7502. STANDARD T0 GOVERN LAND REC-
LAMATION.—The standard to govern the rec-
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lamation of lands required to be reclaimed
under this title, following their temporary
disturbance or upon the conclusion of their
use or prolonged commercial production of
oil and gas and related activities, shall be
reclamation and restoration to a condition
capable of supporting the uses which the
lands were capable of supporting prior to any
exploration, development, or production ac-
tivities, or upon application by the lessee, to
a higher or better use as approved by the
Secretary; except that in the case of roads,
drill pads and other gravel-foundation struc-
tures, reclamation and restoration shall be
to a condition as closely approximating the
original condition of such lands as is feasible
using the best commercially available tech-
nology. Reclamation of lands shall be con-
ducted in a manner that will not itself im-
pair or cause significant adverse effects on
fish or wildlife, their habitat, or the environ-
ment.

SEC. 7503. COASTAL PLAIN LIABILITY AND REC-

LAMATION FUND.

(a) ESTABLISHMENT.—Within six months of
a commercial discovery within the Coastal
Plain, the Coastal Plain Liability and Rec-
lamation Fund (the “Reclamation Fund™) is
hereby directed to be established by the Sec-
retary.

(b) COLLECTION OF FEES.—The Secretary
shall collect from the operator a fee of §
cents per barrel on commercially produced
crude oil or natural gas liquids from the
Coastal Plain at the time and point where
such crude oil or natural gas liquids first
leave the Coastal Plain. The collection of the
fee shall cease when $50,000,000 has been ac-
cumulated in the Reclamation Fund, and it
shall be resumed at any time that the accu-
mulation of revenue in the Reclamation
Fund falls below $45,000,000.

(c) INVESTMENT OF FUND MONEYS.—AIll rev-
enues collected under subsection (b) shall be
paid into the Reclamation Fund. The reason-
able costs of administration of the Reclama-
tion Fund shall be paid from the revenues in
the Reclamation Fund. All sums not needed
for administration of the Reclamation Fund
or making authorized payments out of the
Reclamation Fund shall be invested by the
Secretary of the Treasury, at the request of
the Secretary, in public debt securities with
maturities suitable to the needs of the Rec-
lamation Fund, as determined by the Sec-
retary, and bearing interest at rates deter-
mined by the Secretary of the Treasury, tak-
ing into consideration current market yields
on outstanding marketable obligations of
the United States of comparable maturity.
Income from such securities shall be added
to the principal of the Reclamation Fund.

(d) USE oF FUND MONEYS.—The revenues in
the Reclamation Fund shall be available, to
the extent provided in annual appropriations
acts and with the approval of the Secretary,
for the following purposes:

(1) to compensate promptly any person or
entity, public or private, for any damages
caused by oil and gas exploration, develop-
ment and production activities on or in the
vicinity of the Coastal Plain;

(2) to reclaim any area of the Coastal Plain
not reclaimed in accordance with the stand-
ard set forth in section 7502 of this title, by
the operator or the holder of a lease or
leases;

(3) up to $15,000,000 annually to reclaim and
restore:

(A) any area of the Arctic National Wild-
life Refuge or other North Slope Federal
lands affected by past and future oil and gas
exploration, development, or production; and

(B) North Slope non-Federal lands affected
by future exploration, development, or pro-
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duction on the Coastal Plain, which are not
reclaimed and restored in accordance with
applicable Federal and State law;

(4) up to $2,000,000 annually to the Director
of the Fish and Wildlife Service to monitor
and conduct research on fish and wildlife
species which utilize the land and water re-
sources of the Coastal Plain; and

(5) to reclaim at the conclusion of the pe-
riod of exploration, development and produc-
tion, any area of the Coastal Plain and relat-
ed lands which have not been properly re-
claimed by the operator or lease holder.

(¢) RECOVERY OF FUNDS8.—The United
States shall have legal recourse against any
party or entity who is responsible for the
reclamation of any area within the Coastal
Plain, to recover any funds expended under
paragraphs (1), (2), (3) and (5) of this sub-
section due to a failure by the responsible
party to reclaim such area as required by
this title: Provided, That such right of recov-
ery shall not be available against any Alaska
Natives conducting traditional subsistence
use activities. Any funds so recovered shall
be deposited in the Reclamation Fund.

(f) TERMINATION OF FUND.—Any moneys re-
maining in the Reclamation Fund fifty years
after the period of active oil and gas explo-
ration, development, production and rec-
lamation has been concluded in the Coastal
Plain shall be paid into the general fund of
the United States Treasury.

Subtitle F—Disposition of Oil and Gas
Revenues

SEC. 7601. DISTRIBUTION OF REVENUES.

Notwithstanding any other provision of
law, all revenues received from competitive
bids, sales, bonuses, royalties, rents, fees
(other than those collected pursuant to sec-
tion T30T(d)(2)(A) or section 7503(b) of this
title), interest charges or other income de-
rived from the leasing of 0il and gas re-
sources within the Arctic National Wildlife
Refuge, Alaska shall be distributed as fol-
lows:

(a) 50 per centum to the State of Alaska,;
and

(b) 50 per centum to the United States.

SEC. 7602. ENERGY SECURITY FUND.

(a) IN GENERAL.—(1) Revenues distributed
to the United States pursuant to subsection
T7601(b) of this title shall be deposited into a
special account in the Treasury which shall
be known as the Energy Security Fund. Rev-
enues deposited in the Energy Security Fund
may be expended solely for the purposes and
in the manner provided for in this subtitle.
Funds credited to the Energy Security Fund
shall remain available until expended.

(2) The Secretary of the Treasury shall in-
vest funds credited to the Energy Security
Fund in public debt securities with matu-
rities suitable to the needs of the Energy Se-
curity Fund, as determined by the Secretary,
and bearing interest at rates determined by
the Secretary of the Treasury, taking into
consideration current market yields on out-
standing marketable obligations of the Unit-
ed States of comparable maturity. Income
from such securities shall be added to the
principal of the Energy Security Fund.

(b) ENERGY SECURITY PROJECTS LiIsT.—(1)
Not later than 30 days after the date of en-
actment of this title, the Secretary of En-
ergy shall initiate a process to identify and
prepare a list, in descending order of prior-
ity, of energy-related projects or programs
to enhance the Nation's energy security and
reduce dependence on imported oil (herein-
after in this subtitle referred to as ‘‘the
list"). In preparing the list, the Secretary of
Energy shall consult with such govern-
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mental or non-governmental entities or indi-
viduals as the Secretary deems necessary.

(2) Following notice and comment, the ini-
tial list shall be transmitted to the Congress
as part of the first budget submitted by the
President following the initial deposit of
funds in the Energy Security Fund.

(3) Thereafter, annual revisions of the list
shall be prepared and transmitted in accord-
ance with paragraph 2.

(c) PROJECTS.—The list shall consist of spe-
cific projects or programs (including an esti-
mate of the costs thereof) identified by the
Secretary of Energy relating to: energy effi-
ciency and conservation, energy efficiency in
transportation, energy research, develop-
ment demonstration and commercialization;
fossil energy, including clean coal tech-
nology and oil and gas extraction, electrical
energy transmission and generation; and re-
newable energy resources, such as solar, geo-
thermal, and hydroelectric power.

(d) CONSIDERATIONS.—In identifying
projects or programs for inclusion on the
list, the Secretary of Energy shall give spe-
cial consideration to those which—

(1) minimize or reduce reliance on im-
ported oil;

(2) reduce energy costs to consumers;

(3) enhance reliability of energy supplies
and national security;

(4) foster the commercialization of new en-
ergy technologies;

(6) increase the efficient use of
nonrenewable resources such as coal, natural
gas, and oil;

(6) have the least potential social costs and
adverse impacts on the environment; and

(7) enhance the diversification of the Na-
tion’s domestic energy supply.

(e) NOTIFICATION.—The Secretary of the
Treasury shall notify the Congress and the
Secretary of Energy on an annual basis as to
the amounts available for allocation from
the Energy Security Fund.

(f) AUTHORIZATION OF APPROPRIATIONS.—Be-
ginning with the first full fiscal year after
funds are initially deposited into the Energy
Security Fund pursuant to subsection (b),
there are hereby authorized to be appro-
priated from the Energy Security Fund, such
sums a8 may be necessary to carry out
projects identified on the list.

SEC. 7603. FUNDING FOR ARCTIC RESEARCH PRO-
GRAMS.

(a) IN GENERAL.—There is hereby author-
ized to be appropriated from the Energy Se-
curity Fund, for a period of five fiscal years
commencing with the first full fiscal year
after funds are initially deposited in the En-
ergy Security Fund, not to exceed $20,000,000
annually to be used to fund high priority
arctic research projects and programs relat-
ed to, among other things, understanding the
long and short term effects of energy devel-
opment and production activities on the arc-
tic environment. To be eligible for funding
under this section, the project or program
must be identified in accordance with sub-
section (b).

(b) ARCTIC RESEARCH PROJECTS LIST.—(1)
Not later than two years after the date of en-
actment of this title, the Chairman of the
Interagency Arctic Research Policy Commit-
tee shall, with the concurrence of the Arctic
Research Commission, prepare a list of arc-
tic research projects and programs as de-
scribed in subsection (a) which will be eligi-
ble for funding under this section.

(2) The list referred to in paragraph (1)
shall be transmitted to the Congress as part
of the first budget submitted by the Presi-
dent following the initial deposit of funds in
the Energy Security Fund. Thereafter, revi-
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sions of the list shall be prepared in accord-
ance with paragraph (1) and transmitted to
the Congress as part of the President's budg-
et submission.

Subtitle G—Export Restrictions
SEC. 7701. CRUDE OIL EXPORT RESTRICTIONS.

(a) IN GENERAL.—Notwithstanding any
other provision of law, no crude oil produced
from lands in the Coastal Plain (except any
such crude oil which (1) is exported to an ad-
jacent foreign country to be refined and
consumed therein in exchange for the same
quantity of crude oil being exported from
that country to the United States; such ex-
change must result through convenience or
increased efficiency of transportation in
lower prices for consumers of petroleum
products in the United States as described in
subsection (b)(1)}(B) of this section, (2) is
temporarily exported for convenience or in-
creased efficiency of transportation across
parts of an adjacent foreign country and re-
enters the United States, or (3) is trans-
ported to Canada, to be consumed therein, in
amounts not to exceed an annual average of
50,000 barrels per day, in addition to exports
under paragraphs (1) and (2), except that any
ocean transportation of such oil shall be by
vessels documented under section 12106 of
title 46, United States Code) may be exported
from the United States, or any of its terri-
tories and possessions, subject to subsection
(b) of this section.

(b) EXCEPTIONS.—Crude oil subject to the
prohibition contained in subsection (a) may
be exported only if—

(1) the President so recommends to the
Congress after making and publishing ex-
press findings that exports of such crude oil,
including exchanges—

(A) will not diminish the total quantity or
quality of petroleum refined within, stored
within, or legally committed to be trans-
ported to and sold within the United States;

(B) will, within 3 months following the ini-
tiation of such exports or exchanges, result
in (I) acquisition costs to the refiners which
purchase the imported crude oil being lower
than the acquisition costs such refiners
would have to pay for the domestically pro-
duced oil in the absence of such an export or
exchange, and (II) not less than 75 percent of
such savings in costs being reflected in
wholesale and retail prices of products re-
fined from such imported crude oil;

(C) will be made only pursuant to con-
tracts which may be terminated if the crude
oil supplies of the United States are inter-
rupted, threatened, or diminished;

(D) are clearly necessary to protect the na-
tional interest; and

(E) are in accordance with the provisions
of the Export Administration Act of 1979 (50
U.8.C. App. 2401 et seq.); and

(2) the President includes such findings in
his recommendation to the Congress, and the
Congress, within 60 days after receiving that
recommendation, agrees to a joint resolution
which approves such exports on the basis of
those findings, and which is thereafter en-
acted into law.

(c) EXPORT AGREEMENTS.—Notwithstanding
any other provision of this section or any
other provision of law, the President may ex-
port oil produced from lands in the Coastal
Plain to any country pursuant to a bilateral
international oil supply agreement entered
into by the United States with such Nation
before June 25, 1979, or to meet obligations of
the United States under the International
Energy Program in accordance with wvol-
untary agreements or plans of action under
section 252 of the Energy Policy and Con-
servation Act.
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Subtitle H—Outer Continental Shelf Leasing
Moratoria
Sec. 7801. PROHIBITION OF LEASING AND PRELEASING
ACTIVITY.

The Secretary shall not prepare for or con-
duct any preleasing or leasing activity under
the Outer Continental Shelf Lands Act (43
U.S.C. 1331 et seq.), with respect to the area
seaward from the State of California and the
State of New Jersey until after January 1,
2000,
TITLE VIII-ADVANCED NUCLEAR

REACTOR COMMERCIALIZATION

SEc. 8101. SHORT TITLE.—This title may be
cited as the “Civilian Advanced Nuclear Re-
actor Commercialization Act of 1991."".

SEC. 8102. FINDINGS, PURPOSES, AND DEFINI-
TIONS.—(a) FINDINGS.—Congress finds that—

(1) energy generated from nuclear fission
now supplants the burning of fossil fuels in
an economical fashion and contributes sub-
stantially to safe and reliable supplies of
electricity while reducing the rate and scope
of environmental pollution and reducing de-
pendence on foreign energy sources; and

(2) it is in the national interest for the
Federal Government to provide leadership in
encouraging advanced nuclear reactor tech-
nologies so that such technologies may be
adopted as needed.

(b) PURPOSES.—The purposes of this title
are to—

(1) require the Secretary to carry out the
Department's civilian nuclear programs in a
way that will lead toward commercialization
of advanced nuclear reactor technologies;
and

(2) authorize such activities to ensure the
timely availability of advanced nuclear reac-
tor technologies, including technologies that
utilize standardized designs or exhibit pas-
sive safety features.

(c) DEFINITIONS.—For purposes of this title,
the term—

(1) “advanced nuclear
nologies' means—

(A) advanced light water reactors that may
be commercially available in the near-term,
including but not limited to mid-sized, pas-
sively-safe reactors, for the generation of
commercial electric power from nuclear fis-
sion;

(B) other advanced nuclear reactor tech-
nologies that may require prototype dem-
onstration prior to commercial availability
in the mid- or long-term, including but not
limited to high-temperature, gas-cooled re-
actors and liquid metal reactors, for the gen-
eration of commercial electric power from
nuclear fission.

(2) “Commission™ means the Nuclear Regu-
latory Commission;

(3) “Department” means the Department
of Energy;

(4) “standardized design” means a design
for a nuclear power plant that may be uti-
lized for a multiple number of units or a
multiple number of sites; and

(5) “‘certification” means approval by the
Commission of a standardized design for a
nuclear power plant.

SEC, 8103. PROGRAM, GOALS, AND PLAN.—(a)
PROGRAM.—The Secretary shall carry out a
comprehensive program in accordance with
the provisions of this title to encourage the
deployment of advanced nuclear reactor
technologies that to the maximum extent
practicable—

(1) are cost-effective in comparison to al-
ternative sources of commercial electric
power of comparable availability and reli-
ability, including consideration of the im-
pact on the rate and scope of global climate
change;

reactor tech-
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(2) utilize modular construction tech-
niques;

(3) facilitate design, licensing, construc-
tion, and operation of a nuclear power plant
using a standardized design;

(4) exhibit enhanced safety features; and

(5) incorporate features that advance the
objectives of the Nuclear Nonproliferation
Act by discouraging diversion of fissile ma-
terial for use in nuclear weapons.

(b) GoOALS.—(1) The program authorized
under subsection (a) shall be designed to ac-
complish the following goals—

(A) completion of necessary research and
development and first-of-a-kind engineering
on advanced light water reactor technologies
that will support commercialization of these
technologies by 1995;

(B) development and submission for certifi-
cation by the Commission by 1995 of com-
pleted standardized designs for advanced
light water reactor technologies that the
Secretary determines exhibit some or all of
the characteristics set forth in subsection
(a);

(C) completion of necessary research and
development on high-ternperature gas-cooled
reactor technology and liquid metal reactor
technology that will support selection in 1996
of one or both of these two technologies, as
appropriate, for prototype demonstration
pursuant to section 8105; and

(D) commercialization of advanced reactor
technologies capable of providing commer-
cial electric power to a utility grid as soon
as practicable but no later than the year
2010.

(2) The program authorized under sub-
section (a) shall be carried out to the maxi-
mum extent possible through cost-shared
programs with the private sector.

(c) PROGRAM PLAN.—(1) Within 90 days
after the date of enactment of this title, the
Secretary shall prepare and submit to Con-
gress a detailed five-year program plan to
carry out the purposes of this title. The plan
shall include schedule milestones, Federal
funding requirements, and requirements for
private sector cost-sharing necessary for
meeting the goals of subsection (b).

(2) In preparing the plan, the Secretary
shall take into consideration—

(A) the need for, and the potential for
adoption in the future by electric utilities or
other entities, of advanced nuclear reactor
technologies that are available or under de-
velopment for the generation of energy from
nuclear fission;

(B) how the Federal Government, acting
through the Secretary, can be effective in
ensuring the availability of these advanced
nuclear reactor technologies when they may
be needed;

(C) how the Federal Government can work
most effectively in cooperation with the pri-
vate sector toward accomplishment of the
goals laid out in subsection (b); and

(D) potential alternative funding sources
for carrying out the purposes of this title.

(3) The plan under this section shall be up-
dated annually, if necessary, to reflect any
schedule slippage, funding shortfalls, or
other circumstances that might impact the
ability of the Secretary to fulfill the goals
outlined in subsection (b).

(4) In preparing the plan required under
this section, the Secretary shall offer mem-
bers of the public an opportunity to provide
information and comment and shall solicit
the views of the Commission and other inter-
ested parties.

SEC. 8104. COMMERCIALIZATION OF ADVANCED
LIGHT WATER REACTOR TECHNOLOGY.—(a)
CERTIFICATION OF DESIGNS.—In order to
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achieve the goal of certification of com-
pleted standardized designs by the Commis-
sion by 1995 as set forth in section 8103(b),
the Secretary—

(1) shall conduct a program of technical
and financial assistance to encourage the de-
velopment and submission for certification
of advanced light water reactor designs
which, in the judgment of the Secretary, can
be certified by the Commission by no later
than the end of calendar year 1995;

(2) may enter into cooperative agreements
with one or more private parties who agree
to seek certification by the Commission of
advanced light water reactor designs which
further the purposes of section 8103(a); and

(3) may support through cost-shared agree-
ments the engineering and research and de-
velopment necessary to achieve certification
of advanced light water reactor designs
which further the purposes of section 8103(a).

(b) SECRETARY'S REPORT TO CONGRESS.—
The Secretary shall transmit to Congress
with its annual budget request a report de-
scribing progress in implementing this sec-
tion and plans for the current and subse-
quent fiscal years.

(c) REPORT TO CONGRESS FROM THE COMMIS-
810N.—The Commission shall transmit to
Congress with its annual budget request a re-
port describing progress in the certification
of standardized advanced light water reactor
designs, plans for the current and subsequent
fiscal years, and resource requirements nec-
essary to comply with the schedules estab-
lished by the Commission.

SEC. 8105. PROTOTYPE DEMONSTRATION OF
ADVANCED NUCLEAR REACTOR TECHNOLOGY.—
(a) SOLICITATION OF PROPOSALS.—(1) Within
three years after the date of enactment of
this title, the Secretary shall solicit propos-
als to carry out the preliminary engineering
design of one or more prototype advanced
nuclear reactor technologies (other than an
advanced light water reactor) necessary to
support a decision on whether to recommend
construction of a full-scale prototype dem-
onstration utilizing such a technology to
achieve the purposes of this title.

(2) The engineering design proposals under
paragraph (1) shall be for prototype advanced
nuclear reactors that—

(A) to the maximum extent practicable,
exhibit the characteristics set forth in sec-
tion 8103(a); and

(B) are of sufficient size to address the re-
quirements for certification by the Commis-
sion of a completed standardized design for
an advanced nuclear reactor technology.

(b) RECOMMENDATION.—(1) No later than
January 31, 1996, the Secretary shall make a
recommendation to Congress on whether to
build one or more full-scale prototype dem-
onstration reactors utilizing advanced nu-
clear technology developed by the Depart-
ment under the program authorized by this
title.

(2) Any recommendation to build a proto-
type demonstration reactor shall—

(A) specify a preferred technology or tech-
nologies;

(B) include detailed information on sched-
ule milestones for licensing, construction,
and operation; and

(C) estimate the funding requirements and
specify the extent and nature of anticipated
non-federal support which shall be not less
than 50 percent of the costs of such dem-
onstration.

(3) As part of the recommendation required
under this section, the Secretary shall also
submit to Congress any recommended
changes in Federal statute or regulations
that would improve the prospects of success-
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ful and timely licensing of any prototype
demonstration reactor.

(c) SELECTION OF TECHNOLOGY.—Any tech-
nology selected by the Secretary for rec-
ommendation for prototype demonstration
shall to the maximum extent possible ex-
hibit the characteristics set forth in section
8103(a).

(d) OPPORTUNITY FOR PUBLIC COMMENT.—In
developing the recommendation required
under this section, the Secretary shall offer
members of the public an opportunity to pro-
vide information and comment and shall so-
licit the views of the Commission and other
interested parties.

(e) SOLICITATION OF PROPOSALS FOR DEM-
ONSTRATION.—At any time after 180 calendar
days after submission of the recommenda-
tion to Congress required under subsection
(b), the Secretary, subject to appropriations,
may solicit proposals to implement the rec-
ommendation.

SEC. 8106. AUTHORIZATION.—There is au-
thorized to be appropriated such sums as
may be necessary for each of the fiscal years
1992, 1993, and 1994 to carry out the purposes
of this title.

TITLE IX—NUCLEAR REACTOR
LICENSING

SEC. 9101. SHORT TITLE.—This title may be
cited as the ‘“Nuclear Reactor Licensing Act
of 1991.”.

SEC. 9102. COMBINED LICENSES.—Section 185
of the Atomic Energy Act of 1954 (42 U.8.C.
2235) is amended by—

(1) adding “and Operating Licenses” after
“Permits’ in the catchline;

(2) adding a subsection designator “‘a."” be-
fore “*All"; and,

(3) adding the following new subsection:

“b. After holding a public hearing under
section 189a.(1)(A) of this Act, the Commis-
sion shall issue to the applicant a combined
construction and operating license if the ap-
plication contains sufficient information to
support the issnance of a combined license
and the Commission determines that there is
reasonable assurance that the facility will be
constructed and will operate in conformity
with the license, the provisions of this Act,
and the Commission’s rules and regulations.
The Commission shall identify within the
combined license the inspections, tests, and
analyses, including those applicable to emer-
gency planning, that the licensee shall per-
form, and the acceptance criteria that, if
met, are necessary and sufficient to provide
reasonable assurance that the facility has
been constructed and will be operated in con-
formity with the license, the provisions of
this Act, and the Commission’s rules and
regulations. Following issuance of the com-
bined license, the Commission shall ensure
that the prescribed inspections, tests, and
analyses are performed and, prior to oper-
ation of the facility, shall satisfy itself that
the prescribed acceptance criteria are met.”.

SEc. 9103. PoST-CONSTRUCTION HEARINGS ON
COMBINED LICENSES.—Section 189a.(1) of the
Atomic Energy Act of 1954 is amended by:

(1) adding a subparagraph designator *‘(A)”
before *‘In’" and

(2) adding the following new subparagraph:

*“(B)(1) Not less than 180 days before the
date scheduled for initial loading of fuel into
a plant by a licensee that has been issued a
combined construction permit and operating
license under section 185b., the Commission
shall publish in the Federal Register notice
of intended operation. That notice shall pro-
vide that any person whose interest may be
affected by operation of the plant, may with-
in 60 days request the Commission to hold a
hearing on whether the facility as con-
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structed complies, or on completion will
comply, with the acceptance criteria of the
license.

“(ii) A request for hearing under this sub-
paragraph shall show, prima facie, that one
or more of the acceptance criteria in the
combined license have not been, or will not
be met, and the specific operational con-
sequences of nonconformance that would be
contrary to providing reasonable assurance
of adequate protection of the public health
and safety.

*(iii) After receiving a request for a hear-
ing under this subparagraph, the Commis-
sion expeditiously shall either deny or grant
the request. If a hearing is held, commence-
ment of plant operation shall not be delayed
pending a decision unless the Commission
determines, after considering petitioners’
prima facie showing and any answers there-
to, that petitioners are likely to succeed on
the merits and that there will not be reason-
able assurance of adequate protection of the
public health and safety.

“(iv) A hearing under this subparagraph
shall be informal, but parties shall be al-
lowed to offer evidence, under oath or affir-
mation. Discovery and cross-examination of
witnesses shall not be permitted, unless the
Commission determines that discovery,
cross-examination, or other procedure is nec-
essary to the resolution of a substantial dis-
pute of material fact.

*(v) The Commission shall, to the maxi-
mum possible extent, render a decision on is-
sues raised by the hearing request within 120
days of the publication of the notice pro-
vided by clause (i) or the anticipated date for
initial loading of fuel into the reactor,
whichever is later. Commencement of oper-
ation under a combined license is not subject
to subparagraph (A).".

SEC. 9104. RULEMAKING.—The Nuclear Reg-
ulatory Commission shall propose regula-
tions implementing this title within one
year of the date of enactment of this Act.

SEC. 9105. AMENDMENT OF A COMBINED LiI-
CENSE PENDING A HEARING.—Section 189a. (2)
of the Atomic Energy Act of 1954 is amended
by inserting “‘or any amendment to a com-
bined construction and operating license’
after ‘‘any amendment to an operating li-
cense’’ each time it occurs.

SEC. 9106. CONFORMING AMENDMENT.—The
table of contents of the Atomic Energy Act
of 1954 is amended by amending the item re-
lating to section 185 to read as follows: ‘‘Sec.
185. Construction Permits and Operating Li-
censes."

SEC. 9107. EFFECT ON PENDING PROCEED-
INGS.—The provisions of this title apply to
all proceedings involving a combined license
for which an application was filed after May
8, 1991.

TITLE X—URANIUM
Subtitle A—Uranium Enrichment

SEC. 10101. SHORT TITLE—This subtitle may
be cited as the “‘Uraninm Enrichment Act of
1991."

SEC. 10102. DELETION OF SECTION 161v.—Sec-
tion 161v. of the Atomic Energy Act of 1954,
as amended, is deleted and the remaining
subsections are relettered accordingly.

SEC. 10103. REDIRECTION OF THE URANIUM
ENRICHMENT ENTERPRISE OF THE UNITED
STATES.—The Atomic Energy Act of 1954, as
amended (42 U.S.C. 2011-2296) is further
amended by—

(a) inserting at the commencement thereof
after the words “ATOMIC ENERGY ACT OF
1954"":

“TITLE I—ATOMIC ENERGY"'; and

(b) adding at the end thereof the following:
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“TITLE II—UNITED STATES
ENRICHMENT CORPORATION

“CHAPTER 21. FINDINGS

“SEC. 1101. FINDINGS,—The Congress of the
United States finds that:

“a. The enrichment of uranium is essential
to the national security and energy security
of the United States.

“b. A competitive, well-managed and effi-
cient enrichment enterprise provides impor-
tant economic benefits to the United States
and contributes to a highly favorable foreign
trade balance.

“¢. A strong United States enrichment en-
terprise promotes United States non-
proliferation policies by requiring account-
ability for United States enriched uranium.

‘“d. The operation of uranium enrichment
facilities must meet high standards for envi-
ronmental health and safety.

“e. The operation and management of a
uranium enrichment enterprise requires a
commercial business orientation in order to
engender customer support and confidence,
and customers, rather than the taxpayers at
large, should bear the costs of commercial
uranium enrichment services.

“f. The optimal level of expenditures for
the uranium enrichment enterprise fluc-
tuates and cannot be accurately predicted or
efficiently financed if subject to annual au-
thorization and appropriation.

“g. Flexibility is essential to adapt busi-
ness operations to a competitive market-
place.

“h. The events of the recent past, includ-
ing the emergence of foreign competition,
have brought new and unforeseen forces to
bear upon the management and operation of
the Government's uranium enrichment en-
terprise.

“i. The present operation of the uranium
enrichment enterprise must be changed so as
to further the national interest in the enter-
prise and respond to the competitive demand
placed upon it by market forces, while con-
tinuing to meet the paramount objective of
ensuring the Nation's common defense and
security.

“CHAPTER 22, DEFINITIONS, ESTABLISH-
MENT OF CORPORATION AND PUR-
POSES
“SEC. 1201. DEFINITIONS.—For the purpose

of this title:

“a. The term ‘Secretary’ means the Sec-
retary of Energy.

“b. The term ‘Department’ means the De-
partment of Energy of the United States.

‘“¢c. The term ‘Administrator’' means the
chief executive officer of the United States
Enrichment Corporation.

“d. The term ‘Corporation’ means the
United States Enrichment Corporation.

‘@, The term ‘Corporate Board' means the
appointed members of the official advisory
panel appointed by the President pursuant to
section 1503 of this title.

“f, The term ‘uranium enrichment’ means
the separation of uranium of a given isotopic
content into two components, one having a
higher percentage of a fissile isotope and one
having a lower percentage.

“g. The term ‘remedial action' has the
same meaning as defined in section 120(24) of
the Comprehensive Environmental Response,
Compensation and Liability Act.

“h. The term ‘decontamination and decom-
missioning’ means those activities under-
taken to decontaminate and decommission
inactive facilities that have residual radio-
active or mixed radioactive and hazardous
chemical contamination.

“SEC. 1202. ESTABLISHMENT OF THE COR-
PORATION.—
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“a. There is hereby created a body cor-
porate to be known as the ‘United States En-
richment Corporation’.

“b. The Corporation shall—

“(1) be established as a wholly owned Gov-
ernment corporation subject to the Govern-
ment Corporation Control Act, as amended
(31 U.S.C. 9101-9109), except as otherwise pro-
vided herein; and

‘(2) be an agency and instrumentality of
the United States.

“SEC. 1203. PURPOSES.—The Corporation is
created for the following purposes:

“a. to acquire feed material for uranium
enrichment, enriched uranium, the Depart-
ment’s uranium previously set aside for com-
mercial purposes, and the Department’s ura-
nium enrichment and related facilities;

“b. to operate, and as required by business
conditions, to expand or construct facilities
for uranium enrichment or both;

“c. to market and sell enriched uranium
and uranium enrichment and related services
to—

*(1) the Department for governmental pur-
poses; and

(2) qualified domestic and foreign persons;

““d. to conduct research and development
as required to meet corporate objectives for
the purpose of identifying, evaluating, im-
proving and testing processes for uranium
enrichment;

‘“e. to operate, as a commercial enterprise,
on a profitable and efficient basis; in order to
maximize the long term economic value of
the Corporation to the United States Gov-
ernment including the payment of dividends
to the Treasury as a return on the United
States Government investment;

“f. to conduct the business as a self-financ-
ing corporation and eliminate the need for
appropriations or other sources of Govern-
ment financing after enactment of this title;

‘‘g. to maintain a reliable and economical
domestic source of enrichment services;

“h. to conduct its activities in a manner
consistent with the health and safety of the
public;

“*i. to continue to meet the paramount ob-
jectives of ensuring the Nation's common de-
fense and security (including consideration
of United States policies concerning non-
proliferation of atomic weapons and other
nonpeaceful uses of atomic energy); and

“j. to take all other lawful action in fur-
therance of the foregoing purposes.

“CHAPTER 23. CORPORATE OFFICES

‘*SEC. 1301. CORPORATE OFFICES.—The Cor-
poration shall maintain an office for the
service of process and papers in the District
of Columbia, and shall be deemed, for pur-
poses of venue in civil actions, to be a resi-
dent thereof. The Corporation may establish
offices in such other place or places as it
may deem necessary or appropriate in the
conduct of its business.

“CHAPTER 24. POWERS AND DUTIES OF
THE CORPORATION

‘SEC. 1401. SPECIFIC CORPORATE POWERS
AND DUTIES.—The Corporation—

“a. shall perform uranium enrichment or
provide for uranium to be enriched by others
at facilities of the Corporation; contracts in
existence as of the date of enactment of this
title between the Department and persons
under contract to perform uranium enrich-
ment and related services at facilities of the
Department shall continue in effect as if the
Corporation, rather than the Department,
had executed these contracts;

“b. shall conduct, or provide for the con-
duct of, research and development activities
related to the isotopic separation of uranium
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as the Corporation deems necessary or advis-
able for purposes of maintaining the Cor-
poration as a continuing, commercial enter-
prise operating on a profitable and efficient
basis;

“¢. may acquire or distribute enriched ura-
nium, feed material for uranium enrichment
or depleted uranium in transactions with—

‘(1) persons licensed under sections 53, 63,
103, or 104 of title I in accordance with the li-
censes held by such persons;

*(2) persons in accordance with, and within
the period of, an agreement for cooperation
arranged pursuant to section 123 of title I, or

*(3) as otherwise authorized by law;

‘'d. may—

*{1) enter into contracts with persons li-
censed under section 53, 63, 103, or 104 of title
1 for such periods of time as the Corporation
may deem necessary or desirable, to provide
uranium or uranium enrichment and related
services; and

“(2) enter into contracts to provide ura-
nium or uranium enrichment and related
services in accordance with, and within the
period of, an agreement for cooperation ar-
ranged pursuant to section 123 of title I or as
otherwise authorized by law;

‘“*e, shall sell to the Department as pro-
vided in this title, and without regard to sec-
tion 57e. of title I or the provisions of section
1535 of title 31, United States Code, such
amounts of uranium or uranium enrichment
and related services as the Department may
determine from time to time are required: (1)
for the Department to carry out Presidential
direction and authorizations pursuant to sec-
tion 91 of title I; and (2) for the conduct of
other Department programs;

“f. may grant licenses, both exclusive and
nonexclusive, for the use of patent and pat-
ent applications owned by the Corporation,
and establish and collect charges, in the
form of royalties or otherwise, for utilization
of Corporation-owned facilities, equipment,
patents, and technical information of a pro-
prietary nature pertaining to the Corpora-
tion's activities.

“SEC. 1402. GENERAL POWERS OF THE COR-
PORATION.—In order to accomplish the pur-
poses of this title, the Corporation—

“a. shall have perpetual succession unless
dissolved by Act of Congress;

“b. may adopt, alter, and use a corporate
seal, which shall be judicially noticed;

“e. may sue and be sued in its corporate
name and be represcnted by its own attor-
neys in all judicial and administrative pro-
ceedings;

“d. may indemnify the Administrator, offi-
cers, attorneys, agents and employees of the
Corporation for liabilities and expenses in-
curred in connection with their corporate ac-
tivities;

‘e, may adopt, amend, and repeal bylaws,
rules and regulations governing the manner
in which its business may be conducted and
the power granted to it by law may be exer-
cised and enjoyed;

“f. (1) may acquire, purchase, lease, and
hold real and personal property including
patents and proprietary data, as it deems
necessary in the transaction of its business,
and sell, lease, grant, and dispose of such
real and personal property, as it deems nec-
essary to effectuate the purposes of this title
and without regard to the Federal Property
and Administrative Services Act of 1949, as
amended;

**(2) Purchases, contracts for the construc-
tion, maintenance, or management and oper-
ation of facilities and contracts for supplies
or services, except personal services, made
by the Corporation shall be made after ad-
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vertising, in such manner and at such times
sufficiently in advance of opening bids, as
the Corporation shall determine to be ade-
quate to insure notice and an opportunity
for competition; Provided, that advertising
shall not be required when the Corporation
determines that the making of any such pur-
chase or contract without advertising is nec-
essary in the interest of furthering the pur-
poses of this title, or that advertising is not
reasonably practicable;

‘“‘g. with the consent of the agency or gov-
ernment concerned, may utilize or employ
the services or personnel of any Federal Gov-
ernment agency, or any State or local gov-
ernment, or voluntary or uncompensated
personnel to perform such functions on its
behalf as may appear desirable;

“‘h. may enter into and perform such con-
tracts, leases, cooperative agreements, or
other transactions as may be necessary in
the conduct of its business and on such terms
as it may deem appropriate, with any agency
or instrumentality of the United States, or
with any State, territory or possession, or
with any political subdivision thereof, or
with any person, firm, association, or cor-
poration;

“i. may determine the character of and the
necessity for its obligations and expendi-
tures and the manner in which they shall be
incurred, allowed, and paid, subject to the
provisions of this title and other provisions
of law specifically applicable to wholly-
owned Government corporations;

“*j. notwithstanding any other provision of
law, and without need for further appropria-
tion, may use monies, unexpended appropria-
tions, revenues and receipts from operations,
amounts received from obligations issued
and other assets of the Corporation in ac-
cordance with section 1505, without fiscal
year limitation, for the payment of expenses
and other obligations incurred by the Cor-
poration in carrying out its functions under,
and within the requirements of, this title;
and shall not be subject to apportionment
under the provisions of subchapter II of
chapter 15 of title 31, United States Code.

“k. may settle and adjust claims held by
the Corporation against other persons or
parties and claims by other persons or par-
ties against the Corporation;

“1, may exercise, in the name of the United
States, the power of eminent domain for the
furtherance of the official purposes of the
Corporation;

“‘m. shall have the priority of the United
States with respect to the payment of debts
out of bankrupt, insolvent, and decedents’
estates;

“n. may define appropriate information as
‘Government Commercial Information' and
exempt such information from mandatory
release pursuant to section 552(b)(3) of title
5, United States Code, when it is determined
by the Administrator that such information
if publicly released would harm the Corpora-
tion's legitimate commercial interests or
those of a third party;

‘0. may request, and the Administrator of
General Services, when requested, shall fur-
nish the Corporation such services as he is
authorized to provide agencies of the United
States;

“p. may accept gifts or donations of serv-
ices, or of property, real, personal, mixed,
tangible or intangible, in aid of any purposes
herein authorized; and

“‘q. may execute, in accordance with its by-
laws, rules and regulations, all instruments
necessary and appropriate in the exercise of
any of its powers.

“r. shall pay any settlement or judgment
entered against it from the Corporation’s
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own funds and not from the Judgment Ap-
propriation (31 U.8.C. 1304). The provisions of
the Federal Tort Claims Act (28 U.S.C.
1346(b) and 2671 et seq.) shall not apply to
any claims arising from the activities of the
Corporation after the effective date of this
statute; Provided, That this subsection shall
not apply to liability or claims arising from
a nuclear incident, if such incident occurs
prior to the licensing of the Corporation’s
existing Gaseous Diffusion Facilities under
Section 1601 of this title.

““SEC. 1403. CONTINUATION OF CONTRACTS,
ORDERS, PROCEEDINGS AND REGULATIONS.—

“a, Except as provided elsewhere in this
title, all contracts, agreements, and leases
with the Department, and licenses, and privi-
leges that have been afforded to the Depart-
ment prior to the date of the enactment of
this title and that relate to uranium enrich-
ment, including all enrichment services con-
tracts, power purchase contracts and the De-
cember 18, 1987 Settlement Agreement with
the Tennessee Valley Authority regarding
payment of capacity charges under the De-
partment’s two power contracts with the
Tennessee Valley Authority, shall continue
in effect as if the Corporation had executed
such contracts, agreements, or leases or had
been afforded such licenses and privileges.

“b. As related to the functions vested in
the Corporation by this title, all orders, de-
terminations, rules, regulations and privi-
leges of the Department shall continue in ef-
fect and remain applicable to the Corpora-
tion until modified, terminated, superseded,
set aside or revoked by the Corporation, by
any court of competent jurisdiction, or by
operation of law unless otherwise specifi-
cally provided in this title.

‘‘c. Except as provided in section 1404, the
transfer of functions related to and vested in
the Corporation by this title shall not affect
proceedings judicial or otherwise, relating to
such functions which are pending at the time
this title takes effect, and such proceedings
shall be continued with the Corporation, as
appropriate.

“SEC. 1404. LIABILITIES.—Except as pro-
vided elsewhere in this title, all liabilities
attributable to operation of the uranium en-
richment enterprise prior to the date of the
enactment of this title shall remain direct
liabilities of the Government of the United
States; with regard to any claim seeking to
impose such liability, section 1403 shall not
be applicable and the United States shall be
represented by the Department of Justice.

“CHAPTER 25. ORGANIZATION, FINANCE
AND MANAGEMENT

“*SEC. 1501. ADMINISTRATOR.—

“a. The management of the Corporation
shall be vested in an Administrator who
shall be appointed by the President, by and
with the advice and consent of the Senate,
without regard to political affiliation. The
Administrator shall be a person who, by rea-
son of professional background and experi-
ence is specially qualified to manage the
Corporation; Provided, however, That upon
enactment of this title, the President shall
appoint an existing officer or employee of
the United States to act as Administrator
until the office is filled.

“b. The Administrator—

(1) shall be the chief executive officer of
the Corporation and shall be responsible for
the management and direction of the Cor-
poration. The Administrator shall establish
the offices, appoint the officers and employ-
ees of the Corporation (including attorneys),
and define their responsibilities and duties.
The Administrator shall appoint other offi-
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cers and employees as may be required to
conduct the Corporation's business;

**(2) shall serve a term of six years but may
be reappointed;

“(3) shall, before taking office, take an
oath to faithfully discharge the duties there-
of;

“(4) shall have compensation determined
by the President based upon the rec-
ommendation of the Secretary and the Cor-
porate Board as provided in section 1503 d.,
except that in the absence of such deter-
mination compensation shall be set at Exec-
utive Level I, as prescribed in section 5312 of
title 5, United States Code;

*(5) shall be a citizen of the United States;

‘“(6) shall designate an officer of the Cor-
poration who shall be vested with the au-
thority to act in the capacity of the Admin-
istrator in the event of absence or incapac-
ity; and

“(T) may be removed from office only by
the President and only for neglect of duty or
malfeasance in office. The President shall
communicate the reasons for any such re-
moval to both Houses of Congress at, least 30
days prior to the effective date of such re-
moval.

“c. (1) The Secretary shall exercise general
supervision over the Administrator only
with respect to the activities of the Corpora-
tion involving—

“(A) the Nation's common defense and se-
curity; and

*(B) health, safety and the environment.

‘*(2) The Administrator shall be solely re-
sponsible for the exercise of all powers and
responsibilities that are committed to the
Administrator under this title and that are
not reserved to the Secretary under para-
graph (1), and, notwithstanding the provi-
sions of section 9104(a)(4) of title 31, United
States Code, including the setting of the ap-
propriate amount of, and paying, any divi-
dend under section 1506 c. and all other fiscal
matters.

“SEc. 1502, DELEGATION.—The Adminis-
trator may delegate to other officers or em-
ployees powers and duties assigned to the
Corporation in order to achieve the purposes
of this title.

‘*SEC. 1503. CORPORATE BOARD.—

“a. There is hereby established a Corporate
Board appointed by the President which
shall consist of five members, one of whom
shall be designated as chairman. Members of
the Corporate Board shall be individuals pos-
sessing high integrity, demonstrated accom-
plishment and broad experience in manage-
ment and shall have strong backgrounds in
science, engineering, business or finance. At
least one member of the Corporate Board
shall be, or previously have been, employed
on a full-time basis in managing an electric
utility.

“b. (1) The specific responsibilities of the
Corporate Board shall be to:

“*(A) review the Corporation’s policies and
performance and advise the Administrator
and the Secretary on these matters; and

“(B) advise the Administrator and the Sec-
retary on any other such matters concerning
the Corporation as may be referred to the
Corporate Board.

*(2) The Board shall have the right to rec-
ommend removal of the Administrator. In
the event such recommendation is made, it
shall be transmitted to the President by the
Secretary, together with the Secretary’s own
recommendation on removal of the Adminis-
trator.

**¢. Members of the Board shall be provided
access to all significant reports, memoranda,
or other written communications generated
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or received by the Corporation. At the re-
quest of the Board, the Corporation shall
make available to the Board all financial
records, reports, files, papers and memo-
randa of, or in use by, the Corporation.

“d. When appropriate, the Corporate Board
may make recommendations to the Sec-
retary concerning the compensation to be re-
ceived by the Administrator and the ten offi-
cers of the Corporation who may receive
compensation in excess of Executive Level II
as provided in section 1504 b. The Secretary
shall transmit such recommendations to the
President together with the Secretary's own
recommendations concerning compensation.
In the event that less than three members of
the Corporate Board are in office, rec-
ommendations concerning compensation
may be made by the Secretary alone. The
President shall have the power to enter into
binding agreements concerning compensa-
tion to be received by the Administrator dur-
ing his term of office and by the ten officers
described in section 1504 b. during their term
of employment, regardless of any rec-
ommendation received or not received under
this title.

“@. Except for initial appointments, mem-
bers of the Corporate Board shall serve five-
year terms. Each member of the Corporate
Board shall be a citizen of the United States.
No more than three members of the Board
shall be members of any one political party.
Of those first appointed, the chairman shall
serve for the full five-year term; one member
shall serve for a term of four years; one shall
serve for a term of three years;, one shall
serve for a term of two years; and one shall
serve for a term of one year.

“f. Upon expiration of the initial term,
each Corporate Board member appointed
thereafter shall serve a term of five years.
Upon the occurrence of a vacancy on the
Board, the President shall appoint an indi-
vidual to fill such vacancy for the remainder
of the applicable term. Upon expiration of a
term, & Board member may continue to serve
up to a maximum of one year or until a suc-
cessor shall have been appointed and as-
sumed office, whichever occurs first.

“g. The members of the Corporate Board in
executing their duties shall be governed by
the laws and regulations regarding conflicts
of interest, but exempted from other provi-
sions and authority prescribed by the Fed-
eral Advisory Committee Act, as amended (5
U.8.C. Appendix 2).

“h. The Corporate Board shall meet at any
time pursuant to the call of the Chairman
and as provided by the bylaws of the Cor-
poration, but not less than quarterly. The
Administrator or his representative shall at-
tend all meetings of the Corporate Board.

“i. The Corporation shall compensate
members of the Corporate Board at a per
diem rate equivalent to Executive Level III,
as defined in section 5314 of title 5, United
States Code, in addition to reimbursement of
reasonable expenses incurred when engaged
in the performance of duties vested in the
Corporate Board. Any Corporate Board mem-
ber who is otherwise a Federal employee
shall not be eligible for compensation above
reimbursement for reasonable expenses in-
curred while attending official meetings of
the Corporation.

*j. (1) The Corporate Board shall report at
least annually to the Administrator on the
performance of the Corporation and the is-
sues that, in the opinion of the Board, re-
quire the attention of the Administrator.
Any such report shall include such rec-
ommendations as the Board finds appro-
priate. A copy of any report under this sub-
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section shall be transmitted promptly to the
President, the Secretary, the Committee on
Energy and Natural Resources of the Senate,
and the Speaker of the House of Representa-
tives.

*(2) Within ninety days after the receipt of
any report under this subsection the Admin-
istrator shall respond in writing to such re-
port and provide an analysis of such rec-
ommendations of the Board contained in the
report. Such response shall include plans for
implementation of each recommendation or
a justification for not implementing such
recommendation. A copy of any response
under this subsection shall be transmitted
promptly to the President, the Secretary,
the Committee on Energy and Natural Re-
sources of the Senate, and the Speaker of the
House of Representatives.

“SEC. 1504. EMPLOYEES OF THE CORPORA-
TION.—

‘“‘a. Officers and employees of the Corpora-
tion shall be officers and employees of the
United States.

“b. The Administrator shall appoint all of-
ficers, employees and agents of the Corpora-
tion as are deemed necessary to effect the
provisions of this title without regard to any
administratively imposed limits on person-
nel, and any such officer, employee or agent
shall only be subject to the supervision of
the Administrator. The Administrator shall
fix all compensation in accordance with the
comparable pay provisions of section 5301 of
title 5, United States Code, with compensa-
tion levels not to exceed Executive Level II,
as defined in section 5313 of title 5, United
States Code; Provided, That the Adminis-
trator may, upon recommendation by the
Secretary and the Corporate Board as pro-
vided in section 1508 d. and approval by the
President, appoint up to ten officers whose
compensation shall not exceed an amount
which is 20 per centum less than the com-
pensation received by the Administrator, but
not less than Executive Level II. The Admin-
istrator shall define the duties of all officers
and employees and provide a system of orga-
nization inclusive of a personnel manage-
ment system to fix responsibilities and pro-
mote efficiency. The Corporation shall as-
sure that the personnel function and organi-
zation is consistent with the principles of
section 2301(b) of title 5, United States Code,
relating to merit system principles. Officers
and employees of the Corporation shall be
appointed, promoted and assigned on the
basis of merit and fitness, and other person-
nel actions shall be consistent with the prin-
ciples of fairness and due process but with-
out regard to those provisions of title 5 of
the United States Code governing appoint-
ments and other personnel actions in the
competitive service.

“c. Any Federal employee hired before
January 1, 1984, who transfers to the Cor-
poration and who on the day before the date
of transfer is subject to the Federal Civil
Service Retirement System (5 U.8.C. chapter
83, subchapter III) shall remain within the
coverage of such system unless he or she
elects to be subject to the Federal Employ-
ees’ Retirement System. For those employ-
ees remaining in the Federal Civil Service
Retirement System, the Corporation shall
withhold pay and shall pay into the Civil
Service Retirement and Disability Fund the
amounts specified in chapter 83 of title 5,
United States Code. Employment by the Cor-
poration without a break in continuity of
service shall be considered to be employment
by the United States Government for pur-
poses of subchapter IIT of chapter 83 of title
5, United States Code. Any employee of the
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Corporation who is not within the coverage
of the Federal Civil Service Retirement Sys-
tem shall be subject to the Federal Employ-
ees’ Retirement System (5 U.S.C. chapter 84).
The Corporation shall withhold pay and
make such payments as are required under
that retirement system. Further:

‘(1) Any employee who transfers to the
Corporation under this section shall not be
entitled to lump sum payments for unused
annual leave under section 5551 of title 5,
United States Code, but shall be credited by
the Corporation with the unused annual
leave at the time of transfer.

“(2) An employee who does not transfer to
the Corporation and who does not otherwise
remain a Federal employee shall be entitled
to all the rights and benefits available under
Federal law for separated employees, except
that severance pay shall not be payable to an
employee who does not accept an offer of em-
ployment from the Corporation of work sub-
stantially similar to that performed by the
employee for the Department.

“d. This section does not affect a right or
remedy of an officer, employee, or applicant
for employment under a law prohibiting dis-
crimination in employment in the Govern-
ment on the basis of race, color, religion,
age, sex, national origin, political affiliation,
marital status, or handicap conditions.

“e. Officers and employees of the Corpora-
tion shall be covered by chapter 73 of title 5,
United States Code, relating to suitability,
security and conduct.

“f. Compensation, benefits, and other
terms and conditions of employment in ef-
fect immediately prior to the effective date
of this section, whether provided by statute
or by rules and regulations of the Depart-
ment or the executive branch of the Govern-
ment of the United States shall continue to
apply to officers and employees who transfer
to the Corporation from other Federal em-
ployment until changed by the Corporation
in accordance with the provisions of this
title.

“g. The provisions of sections 3323(a) and
8344 of title 5, United States Code, or any
other law prohibiting or limiting the reem-
ployment of retired officers or employees or
the simultaneous receipt of compensation
and retired pay or annuities, shall not apply
to officers and employees of the Corporation
who have retired from or ceased previous
government service prior to April 28, 1987.

“Sgc. 1505. TRANSFER OF PROPERTY TO THE
CORPORATION.—

“a. The Secretary, as requested by the Ad-
ministrator, is authorized and directed to
transfer without charge to the Corporation
all of the Department’s right, title, or inter-
est in and to, real or personal properties
owned by the Department, or by the United
States but under control or custody of the
Department, which are related to and mate-
rially useful in the performance of the func-
tions transferred by this title, including but
not limited to the following—

“(1) production facilities for uranium en-
richment inclusive of real estate, buildings
and other improvements at production sites
and their related and supporting equipment:
Provided, That facilities, real estate, im-
provements and equipment related to the
Oak Ridge Gaseous Diffusion plant in Oak
Ridge, Tennessee, and to the gas centrifuge
enrichment program shall not transfer under
this paragraph except for diffusion cascades
and related equipment needed by the Cor-
poration for replacement parts: Provided fur-
ther, That any enrichment facilities retained
by the Department shall not be used to en-
rich uranium in competition with the Cor-
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poration. This paragraph shall not prejudice
consideration of any site as a candidate site
for future expansion or replacement of ura-
nium enrichment capacity;

‘(2) at such time subsequent to the year
2000 as the Secretary determines that the
Oak Ridge Gaseous Diffusion Plant should be
decommissioned or decontaminated, or both,
the Secretary shall convey without charge
equipment and facilities relating to the Oak
Ridge Gaseous Diffusion Plant not trans-
ferred in paragraph (1) to the Corporation;

*(3) facilities, 