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SENATE—Friday, October 4, 1991

(Legislative day of Thursday, September 19, 1991)

The Senate met at 8:45 a.m., on the
expiration of the recess, and was called
to order by the Honorable WENDELL H.
FORD, a Senator from the State of Ken-
tucky.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

* * * For there is no power but of God:
the powers that be are ordained of
God. * * * For rulers are not a terror to
good works, but to evil. * * * For he is
the minister of God * * for
good. * * *—Romans 13:1, 3-4.

Almighty God, Ruler of the nations,
our Founding Fathers wisely deter-
mined that government should be im-
partial toward religious establish-
ments, but they were not partial to ir-
religion. They were not without reli-
gious beliefs. Their words and letters
and their issues reflect profound faith.
Their thinking was informed by—satu-
rated with Biblical truth. They took
prayer seriously during the dangerous
struggles of the revolution and the
painful designing of a political system
unprecedented in human history. Their
God was not a partisan God of one reli-
gious group or another but the God of
creation.

Patient Lord, though the U.S. Senate
must be impartial to religious groups,
Senators are not, therefore, required to
be without faith and its convictions.
Help each Senator to understand that
his authority is ordained by God and he
is, therefore, accountable to You, as
well as to the people, as to the disposi-
tion of senatorial responsibility.

In His name who was infinite in His
love. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, October 4, 1991,
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable WENDELL H. FORD, a
Senator from the State of Kentucky, to per-
form the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. FORD thereupon assumed the

chair as Acting President pro tempore.

RESERVATION OF LEADERSHIP
TIME
The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. There will now be a period for the
transaction of morning business not to
extend beyond the hour of 10:30 a.m.
with Senators permitted to speak
therein.

The Senator from New Jersey [Mr.
BRADLEY] is permitted to speak for up
to 30 minutes. The Senator from New
Jersey.

CLARENCE THOMAS

Mr. BRADLEY. Mr. President, a
friend of mine, Clifford Alexander, told
me that one day in 1967 President Lyn-
don Johnson summoned him to the
Oval Office. When he arrived, LBJ told
this 33-year-old, African-American,
White House staff member that he had
decided to appoint Thurgood Marshall
to the Supreme Court. LBJ asked him
to sit down while he made some calls.

The President called Vice President
Hubert Humphrey. He called James
Eastland of Mississippi, a plantation
owner and the chairman of the Senate
Judiciary Committee. He called A.
Phillip Randolph of New York, vision-
ary of the march on Washington. He
called Roy Wilkins of the NAACP. He
called Senators Everett Dirksen of Illi-
nois, John McClellan of Arkansas, Sam
Ervin of North Carolina.

The President told these men that
Thurgood Marshall was an extremely
talented man, that he was a well-
known Federal appeals court judge,
that he had won 14 of 19 Supreme Court
cases when he was Solicitor General of
the United States, that he had won 29
of 32 Supreme Court cases when he was
general counsel of the NAACP, that he
had successfully argued Brown versus
Board of Education before a distin-
guished Supreme Court consisting of
two former Senators, a distinguished
law school professor, a former U.S. at-
torney general, a former State supreme
court justice, and a former Governor.

He told them the times were chang-
ing, that America needed tolerance,
that the days of discrimination should
end, and that Marshall's appointment
would signal hope to a generation of
black Americans and progress to a gen-
eration of white Americans. He told

them that Marshall rode the crest of a
moral wave led by the courageous ac-
tions of an oppressed people, that Con-
gress did change laws and courts did in-
terpret those laws but that ultimately
the biggest change had to be in peoples’
hearts. He told them that by support-
ing Marshall people could demonstrate
a change in their own hearts—a greater
sense of generosity, understanding and
a belief that racial barriers would con-
tinue to fall.

Johnson knew that Marshall's legal
ability and individual character were
equal to those Justices who sat on the
Brown versus Board court, but he also
knew that confirmation could be dif-
ficult. He knew that the political
stakes were high and that when it
came to race, someone in American
politics usually shouted the equivalent
of “fire" in a crowded theater, even if
there was no fire.

LBJ’s motivation was above politics;
his method was tenacious; his obliga-
tion was to a better American future.

In 1991, President George Bush nomi-
nated Clarence Thomas to the bench.
He held a press conference and denied
that race was even a factor in his deci-
sion. He mounted no campaign, made
no major speech, and rallied no group
of Americans. The President uttered
only the ‘‘non sequitur' that ‘‘Thomas’
life is a model for all Americans, and
he’s earned the right to sit on this na-
tion’s highest court.” Virtually the
only reason that George Bush gave in
selecting Thomas was that he was ““the
best person for this position.”

Perhaps what the President meant to
say was that Thomas is the best person
for President Bush’'s political agenda.
After all, he is the President who has
been uniquely insensitive to black
America, who has exploited racial divi-
sion to attract votes more than once in
his career, and who has asserted on
countless occasions that in his Amer-
ica, sensitivity to equal opportunity
for women and minorities will play no
role in education or job placements.
His tactical use of Clarence Thomas, as
with Willie Horton, depends for its ef-
fectiveness on the limited ability of gll
races to see beyond color and as such,
is a stunning example of political op-
portunism.

Many subtle and not so subtle mes-
sages are contained in Mr. Bush's nom-
ination of Judge Thomas—messages
that blur the meaning of a vote for or
against Thomas. The messages say
that Clarence Thomas did not need
government intervention, so why
should help be extended to others; that
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white America has no responsibility for
the failure of blacks; that tokenism is
the only acceptable form of affirmative
action; that racism did not hold back
Judge Thomas—why are other blacks
always whining about its effect on
their lives; that an administration that
nominates a black for the Supreme
Court has answered the critics of its
racial policies.

Mr. President, I have struggled with
the President's words that Clarence
Thomas is ‘‘the best person for the po-
sition.”” I thought about the 700,000
lawyers in America; I thought about
the 10,000 judges; I thought about the
5,000 law professors; I thought about
the 875 black judges and the 200 black
law professors. I thought about the
ABA’s rating of Clarence Thomas. I
concluded: To be truthful, I must dis-
agree with the President.

But then, Clarence Thomas is as well
qualified as some who now serve on the
Supreme Court, and as a young man he
still has room to grow—so why not give
the President his man? After all, Judge
Thomas has said in his confirmation
hearings that he would be an impartial
judge.

But the skill of a judge is not some
mechanical, computer-like, balancing
act. Since the Supreme Court dispenses
justice, what goes into one’s concep-
tion of a just society will have an influ-
ence on decisions. So will one’s reading
of American history with its tensions
between liberty and obligation; free-
dom and order; exclusion and participa-
tion; the dominant culture and count-
less subecultures, and the individual and
the community. Where a judge places
himself in our historical narrative de-
pends on how thoroughly he learns our
past, how he reads his times, how well
he knows himself, and how clearly he
thinks about his values.

Clarence Thomas has opposed the use
of Government as a remedy for any-
thing other than individual acts of dis-
crimination against women and mi-
norities, never mind that the poor can-
not afford a lawyer. He has asserted
that natural law can be applied to
cases involving the right to privacy. He
has said that natural law or a higher
law ‘“‘provides the only firm basis for a
just and wise constitutional decision.”
In other words, one could invoke high-
er law to justify virtually any position.
He has said, ““Economic rights are pro-
tected as much as any other rights,”
thus putting economic rights on equal
footing with the right to speak your
mind freely, or practice your religious
faith, or live your life free of unneces-
sary government intrusion into your
private affairs.

Clarence Thomas took these posi-
tions in articles and speeches over a
decade of right wing political activism.
For over 10 years he was one of the
right wing's star mouthpieces. For over
10 years, he was forceful and he was an
advocate. Then in less than 10 days be-
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fore the Judiciary Committee he back-
tracked or denied many of his past
views.

He said that these statements of po-
litical philosophy were made when he
was an executive branch politician and
that they would not enter into his
work as a Justice. In fact, by denying
much of what he had long espoused, he
implied that, rather than the very fiber
of his existence, his political philoso-
phy is like a set of clothes that you can
change depending on the impression
you want to create.

His chameleon-like behavior before
the committee poses real dilemmas in
considering his nomination. He pre-
sented himself to the committee, just
as President Bush introduced him to
the public, by highlighting the per-
sonal. He chose to emphasize not his
reading of the law or his political phi-
losophy, not his public record, but
rather his politically attractive per-
sonal journey. When questioned, he
constantly referred back to the per-
sonal, as if he were a modern candidate
repeating his sound bite.

When one hears his story of growing
up in Pinpoint, GA, a possible reaction
is the one the President had after he
listened with others to Thomas’ open-
ing statement: ‘I don’t think there was
a dry eye in the house," he said.

The great African American novelist
Richard Wright, in writing about his
great book, “Native Son,” gives an-
other view of such tears, ‘I found I had
written a book that even the banker’s
daughter could read and weep over and
feel good about. I swore to myself that
if I ever wrote another book no one
would weep over it; that it would be so
hard and deep that they would have to
face it without the consolation of
tears.”

Today, 50 years after Wright penned
those words, America cannot afford to
sentimentalize black life. Significant
parts of the African American commu-
nity are being devastated and are self-
destructing daily. Instead, we must
take Wright's ‘‘hard and deep' look. To
hear Clarence Thomas' story as one of
soley individual achievement is a dan-
gerous mistake. I do not diminish his
personal achievement or discipline. I
admire it. But how he chose to share
his story leaves out a lot.

On one level, it is a story of over-
coming odds, of hard work, tremendous
dedication and self-reliance. But it is
also a more complex story of an au-
thoritarian grandfather, women who
sacrificed themselves for the man of
the family, a dedicated group of nuns
who gave guidance with inspiration,
luck—*‘someone always came along"—
historical change—civil rights move-
ment—and attempts by Holy Cross and
Yale at specific remedies to discrimi-
nation—affirmative action. Clarence
Thomas' philosophy of the 1980's im-
plied that only self-help was necessary,
but his own life experience refutes that
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view. Self-help is necessary, but it is
far from sufficient.

Clarence Thomas’ self-help story does
not ring true for those not lucky
enough to get even the small breaks.
But the conservatives love it. Who
needs the state at any time in life if all
of us can make it on our own? Who
needs Social Security or college assist-
ance or health care for the poor if ev-
eryone can make it on his own? Be-
neath the exclusive espousal of self-
help is the bottom line of ‘I got mine,
you get yours."”

Personally, I believe through self-re-
liance, discipline, and determination a
person can overcome virtually any ob-
stacle—achieve any goal. But I also can
imagine forces beyond your control—
health, violent disaster, sudden eco-
nomic trauma—that overwhelm your
prospects.

Today, while conservatives preach
the sufficiency of self-help, urban
schools become warehouses rather than
places to learn, black infant mortality
rates and black unemployment rates
skyrocket, and a generation is being
lost to violence in the streets. Self-help
is an important, individual conduct.
And initiative deserves its rewards, but
the need for equal opportunity in eco-
nomic, educational, and political mat-
ters as well as real progress against
poverty and crime require a role for
the State.

Above all, those who win and climb
up the ladder must never forget where
they came from or mock the old cul-
ture or those who fell behind. Take
Clarence Thomas' story of his sister.
He said, **She gets mad when the mail-
man is late with her welfare check.
That is how dependent she is.”” Put
candidly, Clarence Thomas seized on
the welfare queen stereotype, even if it
exaggerated the facts and even if it was
his sister, in order to score conserv-
ative points. On one level, the event
represents unfairness to a loved one,
and on another, insensitivity to women
generally. Is it any wonder that he says
he has never discussed Roe v. Wade?

As I watched the confirmation proc-
ess, I became profoundly saddened by
the process itself and by what it did to
Clarence Thomas.

People who have known Clarence
Thomas since his college days agree
that one thing. One thing stands out
about him. No, not Pin Point, GA—
there are Pin Point, GA, stories in the
lives of millions of Americans, both
black and white, who have struggled
against the odds, against discrimina-
tion, against the deck being stacked by
the majority culture or their economic
superiors. No, the thing that separated
Clarence Thomas from other people
and marked his individuality was his
point of view. He wore it like a badge—
until he backtracked during the con-
firmation process. In doing what he
perceived to be or was told to be nec-
essary to attain one of the most impor-
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tant positions our country offers, he al-
lowed himself to be manipulated into
the ultimate indignity—being stripped
of his point of view. The circle that
began in Pin Point closed. In the begin-
ning his individuality was denied due
to color. Today his individuality is de-
nied due to a calculated refusal to as-
sert those views that gave his identity
its boldest definition in the first place.
Clarence Thomas may be a good
friend with a great sense of humor and
someone of high moral character. One
can be all that and still not be a person
that you would want structuring the
legal framework for our children's fu-
ture.
For those like me who find his record
troubling, his performance before the
Judiciary Committee puzzling, and his
life experience potentially an impor-
tant influence on the present court, his
nomination poses a fundamental ques-
tion. Does one make the judgment on
the basis of his individuality or his
race? Does one vote against him be-
cause of his record or for him because,
as Maya Angelou has said, ‘‘he has
been poor, has been nearly suffocated
by the acrid odor of racial discrimina-
tion, is intelligent, well trained, black
and young enough to be won over

Mr. President, I believe that individ-
uality is more determinative than race.
I believe Clarence Thomas' political
philosophy, his public record, his over-
all professional experience, and his
choice of what to show and what to
hide in the committee hearing process
present obstacles to his confirmation.

Given the heightened and proper sen-
sitivity to blackness in the last 25
years in America, one asks, is there
something latent in Thomas' being
that would blossom if he had a lifetime
tenure? Would his rigidity, reactionary
views, and intolerance be replaced by a
more flexible, balanced perspective?

Some people argue that Thomas is a
wild card who might just bite the hand
of those who have advanced and pro-
moted him for his conservative views.
Blackness, they say, will prevail over
individuality. By blackness they pre-
sume a set of experiences that lead to
views, not necessarily liberal, but dif-
ferent from Thomas' stated positions.
But what is that essence, blackness? A
common sharing of the experience of
oppression? A common network of sup-
port to nurture the spirit, mind, and
body under assault? A common deter-
mination to add to the mosaic of Amer-
ica that which is uniquely African
American? A common aspiration that
all black Americans can live with dig-
nity free from racist attacks, overt dis-
crimination, sly innuendo, and without
fundamental distrust of white Ameri-
cans? Yes, all of these commonalities,
and probably many others I have never
even thought of, go into blackness, but
can we assume that any or all of them
will offset Clarence Thomas’' political
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philosophy and his public record—both
of which have run against the common
currents of black life. To do so would
be irrational. It would deny him the in-
dividuality—however we might dis-
agree with its expression—which is
God's gift to every human being. Quali-
ties of mind and character attach to a
person, not to a race.

Clarence Thomas' paradox is real.
The individuality that allowed him
survival in a world of hostile, dan-
gerous racism is the individuality that
seems to make him numb to the mean-
ing of shared experience.

Those who call Clarence Thomas the
‘“‘hope candidate’ do not mean hope in
the transcendent terms of ‘‘keep hope
alive.” Instead, they hope those quali-
ties which have characterized his indi-
viduality up to this point can be trans-
formed. I doubt that is possible. I doubt
that he can ‘‘be won over again.”
Therefore, it is on the basis of his indi-
viduality, as I have been allowed to
know it from his public record, his pro-
fessional work, and his confirmation
process, that I will cast my vote
against Judge Thomas.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
LIEBERMAN). The clerk will call the
roll.

The legislative clerk proceeded to
call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SEAN CONNOLLY—ALL-STAR
CATCHER FROM EAST SAND-
WICH, MASSACHUSETTS

Mr. KENNEDY. Mr. President, it is a
privilege to take this opportunity to
call the attention of the Senate to the
special achievements of an outstanding
young athlete from East Sandwich,
Massachusetts. Sean Connolly, a 17-
year-old senior at Sandwich High
School on Cape Cod, has become one of
the most promising young baseball
players in the country.

This past August, Sean participated
in the Senior Babe Ruth World Series
in Falmouth, Massachusetts. As a re-
sult of his performance, he was chosen
for the all-defensive world series team,
and won the Mizuno Golden Glove
Award as the best defensive catcher on
the nine U.S. regional teams in the
series.

Sean has numerous other accom-
plishments in his baseball career. He
was named an All-South Shore League
all-star catcher in his sophomore year.

In addition to leading the Sandwich
High School team to the No. 1 ranking
in eastern Massachusetts this year and
leading his team in RBI’s, he was also
selected for the Cape Cod Times 1991
All-Scholastic Baseball Team.

This high level of excellence makes
Sean a fine example for other young
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Americans. I commend him for his out-
standing achievements, and I wish him
continued success in the years ahead.

Move over, Tony Pena—get ready,
Fenway Park.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SARBANES, Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF PROCEDURE

The PRESIDING OFFICER. The time
between 9:15 a.m. and 10 a.m., under the
previous order, is under the control of
the majority leader or his designee.

Mr. SARBANES. I thank the Chair.

THE UNEMPLOYMENT ISSUE

Mr. SARBANES. Mr. President, I
want to address the unemployment
issue just very briefly here this morn-
ing. Very shortly we will be holding a
hearing of the Joint Economic Com-
mittee to receive the latest monthly
unemployment figures from Commis-
sioner Norwood of the Bureau of Labor
Statistics which were announced a half
hour ago at 6.7 percent. It was 6.8 per-
cent the previous month. So there is a
change of a tenth of a percent. But I
want to try to put that in some per-
spective, particularly as we address the
payment of unemployment insurance
benefits to the long-term unemployed,
a measure about which of course the
Congress and the President have been
in disagreement.

Mr. President, there is little convine-
ing evidence that we have emerged
from the recession, and I think it is
very important to keep that in mind.
What I really want to talk about today
is the plight of the long-term unem-
ployed across the country and the ne-
cessity to address the human situation
in which they find themselves and not
to be caught up in the statistics.

Mr. Darman, the Director of OMB,
last weekend, on a TV show really
downplayed the seriousness of the eco-
nomic situation in which we find our-
selves. He contended that the recession
was over. That is consistent with the
siren song that he has been singing all
along, that this is a short and shallow
recession. Of course, nothing is further
from the case.

This recession has been longer than
any postwar recession with the excep-
tion of the recession in 1974-75 and the
recession in 1981-82, which was the
worst recession since the Great Depres-
sion. Other than those two recessions,
which ran for 16 months, this reces-
sion—which is now going into its 14th
month—is the longest that we have had
in the postwar period.
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In August the President had an op-
portunity to help the long-term unem-
ployed by declaring an emergency and
signing legislation sent to him by the
Congress at that time. If he had done
80, benefits would have started to flow
to the long-term unemployed.

The unemployment system is con-
structed of 26 weeks of basic benefits
and then extended benefits, and there
is a trust fund that is set up into which
money is paid for the purpose of paying
these extended benefits. In fact em-
ployers pay a tax specifically for the
purpose of paying extended benefits.

So one of the issues here is really the
integrity of this unemployment trust
fund. The system was premised on
building up a surplus when unemploy-
ment was low in order to have a bal-
ance in the trust fund with which to
pay benefits when unemployment rose.
The extended benefits trust fund now
has a balance of over $8 billion. The
balance, Mr. President, is increasing
over the course of this year. The addi-
tional taxes that will be paid in by em-
ployers are paid in for the purpose of
paying extended benefits. That is why
the taxes are levied. That is the rep-
resentation that is given to the em-
ployer for the payment of these taxes.
Between the money paid in, which will
be about $700 million, and the interest
earned on the existing balance, which
will be about the same, you add about
$1.3 to $1.4 billion to the fund. It is esti-
mated it will pay out less than $200
million on the present payment sys-
tem, so this fund will build another $1.2
billion in additional surplus in the
course of this fiscal year. The balance
now is at $8 billion. It is projected to
reach almost $10 billion in 1992.

But the benefits are being paid. This
chart shows the number of persons re-
ceiving extended unemployment insur-
ance benefits. There was a large in-
crease in 1974-75 when we had the re-
cession. Many more people got bene-
fits, which is exactly what is supposed
to happen. In 1980 it went up. In 1981-82,
when you had the Reagan recession,
the figure jumped again.

Look what has happened this time.
Hardly anyone is receiving extended
benefits. Fourteen thousand people na-
tionwide. You have 1.3 million people
who have been out of work for more
than 26 weeks. In other words, they
would have exhausted their benefits.
You have about the same number who
have been out of work 15 to 26 weeks.
In other words, they are approaching
exhausting their benefits. That is
about 2% million people across the
country who are feeling tremendous
personal strain and stress.

1 know that Mr. Darman and others
will say that the unemployment rate
ticked down a tenth of a point.

This shows that things are on the
move. I think the indicators are very
mixed. The most recent data on the
economy does not provide any really
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conclusive evidence that would lead
one to think that this recession is over.
When the President did not declare the
emergency back in August, at that
time, the Commerce Department had
reported an increase in the GNP for the
second quarter of 1991. That is reflected
on this chart, which shows that the
gross national product had grown in
the second quarter of 1991.

Since then, the Commerce Depart-
ment has revised those figures on the
basis of additional, more definitive in-
formation, to show now that in the sec-
ond quarter of 1991, instead of the real
GNP growing by four-tenths of a per-
cent—which is not much growth—they
showed a positive growth of four-tenths
of a percent. Now they show, on the
basis of more definitive figures a drop
in GNP of five-tenths of 1 percent. This
makes three consecutive quarters of a
drop in GNP. True, it did not drop as
much as in the previous quarters, but
nevertheless, it is still negative.

We have reports from around the
country of housing starts, which were
up, and building permits, which have
been rising since January. The rise
stopped in August. Retail sales, which
went up a little bit in June and July,
fell in August. The leading indicators
failed to rise in August, after they had
risen in the previous 6 months, and the
increase in these indicators is signifi-
cantly less than the increase in pre-
vious recession periods.

The one-tenth of a point drop in the
unemployment rate is apparently
mostly due to the increase in people
working part time, because they could
not find full-time jobs. Consumer con-
fidence is down. The Conference Board
Index of Consumer Confidence fell 4.5
percent in September, nonresidential
construction fell and so forth and so
on.

So these indices do not show a strong
movement out of the recession, and
many of us think that we confront the
possibility of experiencing a double-dip
recession in this country. The impor-
tant issue right now on the national
agenda is this unemployment insur-
ance benefit bill. I very much hope that
the President will find it in his heart
to sign this legislation. I want to detail
very briefly, before I go to chair the
hearing and hear from Commissioner
Norwood the reasons for that.

First, and most important, there is
tremendous human suffering across the
country on the part of those who have
lost their jobs, have exhausted their
benefits, and now find themselves at
wits end on how to meet their bills.

Mr. President, by definition, one can-
not draw unemployment insurance ben-
efits unless one has continuously held
a job. So we are talking about working
people, employed people, people who
had a job and who lost that job through
no fault of their own, because if you
lose your job through your own fault,
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you cannot draw unemployment bene-
fits.

So these are the people who have
really built the country. We are talk-
ing about the people who have worked,
who have been productive, and the
economy has gone sour, and they are
now out of work. American Express an-
nounced just yesterday that they are
going to lay off 1,700 people. The Gov-
ernor of Maryland has just sent out
termination slips to almost 2,000 em-
ployees in the State of Maryland be-
cause of the budget constraints which
the State confronts.

The system was constructed to give
26 weeks of basic benefits, and that is
to carry you through the period of a
difficult job market, so that you are
then in a position to find work in a job
market which is improving.

The fact of the matter is that people
who lost their jobs last November,
when the unemployment rate was 5.9
percent; or in December, when it was
6.1; or in January, when it was 6.2, by
now will have used up their basic 26
weeks of benefits. They will be without
benefits, and they will be trying to find
employment in a job market where the
unemployment rate is 6.7 percent. So
they will now be looking for a job with
no benefits in a job market which is
significantly worse than the job mar-
ket at the time that they lost their
job.

The benefits are designed to help peo-
ple move through that period, so that
they find themselves in a rising job
market with an opportunity to find
employment and go back to work and
to support their families. In previous
recessions—and there is no reason to
believe this one will be any different—
the number of long-term unemployed
has gone up after the recession is over
for a number of months. So this prob-
lem of paying extended benefits will be
with us.

There is enormous human misery
across the country. These are respon-
sible, productive citizens, and the
President ought to respond to their
needs, and he ought to do it now.

Second, the President ought to re-
spond because the system was con-
structed—to build up surpluses in good
times and to spend them in bad. It is a
sensible system. These taxes were paid
into this trust fund, and this balance
was built up. It is an abuse of this sys-
tem not to pay extended benefits in a
recession at a time of need. It really
breaks the covenant with the employ-
ers and the employees that these taxes
were being paid for the specific purpose
of paying unemployment benefits.

The President says: We have a budget
agreement, and if I do this, I will be en-
hancing the deficit. Mr. President, the
budget agreement provided for the pos-
sibility of declaring an emergency and
going outside the budget ceilings. The
President did that earlier this year in
order to send assistance overseas. He
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perceived an emergency overseas,
which warranted using the emergency
provisions of the budget agreement to
go outside the ceilings. He refuses to
perceive an emergency here at home,
even though the trust fund has this
large balance in it and is building up
an even larger balance, and even
though only 14,000 people are receiving
extended benefits.

It is not fair; it does not make sense;
it runs counter to the logic of the un-
employment insurance, which was spe-
cifically designed to avoid questions
about how to fund the system by build-
ing up this trust fund balance. That is
exactly what it was intended to do.

Mr. President, I call on the President
this morning to help the unemployed
across the country—the working people
of America who have lost their jobs
through no fault of their own, to sign
the legislation and to allow the ex-
tended benefits to be paid, to maintain
the integrity of the extended benefit
trust fund, and to bring some hope
back into the lives of millions of Amer-
icans who now face despair.

1 yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mas-
sachusetts.

Mr. KENNEDY. Mr. President, this
morning, new unemployment figures
confirm what the country already
knows—this recession is not over. The
economy is still in trouble. Workers
are still hurting.

Unemployment continues at unac-
ceptable levels, with no significant
change—6.7T percent in the Nation, and
9.2 percent in Massachusetts.

The White House was gambling that
today's figures would decline substan-
tially and reduce the need for congres-
sional action on unemployment com-
pensation. But now they have lost that
shameful gamble, and the strong case
for action is even stronger today.

Poverty is also increasing—in 1990,
2.1 million more Americans were left in
poverty because of the recession; 40
percent of those in poverty are chil-

dren.

In State after State across the Na-
tion, working men and women cannot
find work. They cannot feed their fami-
lies or pay the mortgage. Their unem-
ployment benefits are running out, and
they need help.

In the face of this new evidence, it is
time for President Bush to face up to
his own responsibility as President and
recognize the harsh reality that so
many working families have been fac-
ing for so long. The unemployment
compensation bill is on its way to the
President’s desk, and I urge the Presi-
dent to sign it into law.

Earlier this week, before these latest
numbers were released, President Bush
once again stated that he will veto this
measure.

It is clear that the White House has
trouble understanding the problems
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facing ordinary working Americans. In
recent days, at a Republican fund-
raiser, he went so far as to characterize
the unemployment bill and other meas-
ures heading for his desk as ‘‘garbage’
he will not sign.

Labeling emergency unemployment
benefits as ‘‘garbage’ may sound good
to fatcat Republican campaign contrib-
utors. But it is an insult to hundreds of
thousands of working Americans who
have exhausted their unemployment
benefits because of this recession. They
need a helping hand from their Presi-
dent, not the back of his hand.

In Massachusetts 3,000 more workers
lose their benefits each week, 12,000 per
month, up 29 percent over last year.
Nationally, the number of people ex-
hausting their benefits is the highest
in 40 years, the highest since these
records have been kept.

In every previous recession, under
Republican and Democrat Presidents
alike, we have provided emergency un-
employment benefits in circumstances
like this. Under President Kennedy,
President Nixon, President Ford, and
President Reagan, we always helped
the unemployed. Why not now? Why is
President Bush so far outside the
American mainstream on this issue?

If the President carries out his veto
threat, then the Senate will vote first
to override the veto. The margin is
likely to be close—perhaps a single
vote.

I urge my colleagues to listen to
their constituents, especially those out
of work, out of luck, out of hope. They
need and deserve help. They need it ur-
gently. And it is wrong for the Presi-
dent to deny it.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. RIEGLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. RIEGLE. Mr. President, I want
to join in the discussion that has been
going on about the urgent need for ex-
tended unemployment benefits for
workers in this country who have lost
their jobs and, because of the continu-
ing weak economy, have not been
called back to work.

According to the new unemployment
data out today, the State of Michigan,
my home State, has seen the unem-
ployment level jump very dramati-
cally. It has gone from 9.1 percent, to
9.7 percent. In fact, the number of peo-
ple in Michigan who lost their jobs in
the last 30 days is a larger number than
all of the rest of the job increases in
the entire country. So this problem is
a very serious problem. A year ago, the
State of Michigan had unemployment
of about 7.3 percent, and a figure of
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about 332,000 people were out of work
at that time. This was a year ago. Now,
today, that figure has jumped to 437,000
people.

So this situation is a very, very seri-
ous situation, and we need the ex-
tended unemployment compensation
benefits. In my home State of Michi-
gan, there are 170,000 workers who, hav-
ing exhausted their regular unemploy-
ment benefits, have not been called
back to work and would qualify for the
extended benefits program if the Presi-
dent will sign that bill. If the President
refuses to sign the bill, if he vetoes the
bill, those people have no place to turn,
because there are no other jobs avail-
able in my State of Michigan because
the unemployment rate has actually
gone up. So those workers who have ex-
hausted their regular unemployment
benefits cannot go out and find another
job. Their own job has not come back,
but there is not some alternative job,
some substitute job for them to find
because there is such massive unem-
ployment in the State already. So
those workers have no place to turn.

For the administration to say that it
does not matter, or to characterize the
unemployment extension bill that we
have passed with an overwhelming vote
here in the Senate as ‘‘garbage,” as
they did the other day, is really out-
rageous. It turns it back on the actual
condition facing our unemployed work-
ers and their families in Michigan and
throughout the country. These benefits
have to be made available to these peo-
ple so they can hold their lives to-
gether,

We are talking about basic things.
We are talking about people having
enough money to be able to eat, to be
able to pay the rent; if they own a
home, to be able to make the house
payment; if they own a car, to be able
to make the car payments. I mean, the
last thing in the world we want to do is
take working people in this country,
who have been working throughout
their adult lifetimes and who lose their
jobs because the economy is so weak,
and then allow a situation to develop
where they exhaust all of their unem-
ployment benefits and have their whole
lives torn apart.

I saw a man the other day in Michi-
gan who was literally forced to leave
his family because of persistent long-
term unemployment. He was like a
nomad, a vagabond, moving around the
State of Michigan. In this case, he had
a motorcycle. That was the only way
he had to get around the State or to go
somewhere else to try to find some
work.

When I met him, he was desperate. I
met this gentleman at an unemploy-
ment office, a place where they try to
help workers that are out of work. He
was there, and he had with him a little
portfolio of certificates that he had
earned for excellence in the area of ma-
chine tool work. So this was a highly
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skilled worker, a person with an excel-
lent work record over a period of time.
As he was talking to me, he literally
just burst into tears and told me that
he was literally down to the point
where he only had pocket change left
to himself and he did not know what he
was going to do next.

That is not uncommon. We have
170,000 people in the State of Michigan
alone that need these extended unem-
ployment benefits.

Why are we turning our back on peo-
ple like that? Why is this administra-
tion turning its back on unemployed
workers in this country? Why are we
saying to those workers that they are
less important than people in other
countries that this administration is
sending money to every single day?

We are helping countries all around
the world, countries the names of
which are even unfamiliar to people. If
we had a globe of the world or a map of
the world here right now, if I were to
list off all the countries that this ad-
ministration has asked us to send
money to this year, most people could
not even find those countries on a map.
Why is it that we are sending all that
money and putting all that emphasis
on people that live in other countries
and turning our back on people in this
country who desperately need our help?

The other part of it that is just so
wrong is the fact that we have col-
lected, over the last few years, in a spe-
cial national trust fund called the ex-
tended unemployment benefits trust
fund, money for precisely this purpose,
so that when the next serious recession
came along, as it now has, there would
be money that would have been col-
lected during good times to pay out
these extended unemployment benefits
to these unemployed workers in bad
times.

But what has happened here is the
Bush administration does not want to
use the money for the purpose that it
was collected. They want to take it and
be able to credit that amount of money
against other spending in the Federal
Government that has absolutely noth-
ing to do with unemployed workers.
That is what is going on here.

So they actually want to, in effect, in
an accounting sense, misappropriate
that money and use it somewhere else,
count it somewhere else, and then say,
“Sorry,” to the unemployed workers,
‘‘you cannot have the benefits that you
need and which were collected pre-
cisely to deal with this kind of prob-
lem.””

In every other recession we have pro-
vided extended unemployment com-
pensation benefits. Democratic Presi-
dents have provided them. Republican
Presidents have provided them. Why?
Because they are needed. Because they
are justified. The workers need that
help.

Bear in mind, this is no welfare pro-
gram. We are talking about workers

CONGRESSIONAL RECORD—SENATE

with an established work history who
lose their job because of the high un-
employment and the serious recession
and cannot get a job back. They are
not called back to their job and they
cannot find another job.

Why do we want to punish those
workers and punish their families and
punish their children? I will tell you
this. I am convinced that if, today, the
top officers in our Government in the
executive branch, the President, the
Vice President, the Cabinet officers,
the chief leaders of the Congress—if
suddenly the unemployment were to
hit this whole crowd and if all of our
family members and the President's
family members and the Vice Presi-
dent’s family members were unem-
ployed and had exhausted their unem-
ployment benefits and needed the ex-
tended benefits, how long do you think
it would take for this bill to get
signed? They would sign it this after-
noon. They would get those benefits
flowing.

The problem is there is a disconnec-
tion, and the disconnection is the peo-
ple who run our Government today are
out of touch and they do not under-
stand what is going on in the lives of
everyday people. And they do not show
much sign of caring about it, either.

This is an urgent issue. Unemploy-
ment in Michigan today has risen to 9.7
percent. Our unemployed workers need
this help. The money has been col-
lected for this purpose. The President
needs to sign this legislation and re-
spond to the needs of people in this
country; not just respond to the people
with needs in other countries, but to
take a look for a change at what is
needed in America.

Let us do something to help this
country. Let us concentrate on our
workers. Why is it not time to do these
things to make America stronger? It is
just not right. It is just not right.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ten-
nessee [Mr. GORE].

Mr. GORE. Mr. President, today's un-
employment figures indicate that the
tragedy of unemployment continues
unabated in our Nation.

We are in a recovery, we are told.
The problem is, Americans do not see
any difference between the recovery
and the recession. How do we tell the
difference? The unemployment rate
continues at this very high level. And
while the administration has insisted
that the current recession is, and I use
their words, ‘‘short and shallow’ the
same could be said for their statements
and for the President's domestic eco-
nomic agenda, short and shallow.

He has not see any emergency. He
has attempted to govern by veto. And
he and his administration have offered
nothing in the way of economic secu-
rity for millions of Americans threat-
ened by policies of neglect.
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George Bush campaigned for the
White House on the promise that his
economic policies would create 30 mil-
lion new jobs. Maybe we should have
asked him to be a little more precise.

He can claim that, yes, his economic
policies have created 30 million new
jobs. They just have not been here in
this country. The growth rate in
France has been 6 times higher than in
the United States. Economic growth in
Germany has been 12 times higher than
in the United States.

Not to be outdone, Japan has had an
economic growth rate 16 times faster
than the one here in the United States.

So, yes, 30 million new jobs—in those
countries, not here in the United
States. We have lost jobs here in the
United States under the Bush adminis-
tration.

What is even worse than that is that
those who have jobs, the vast majority,
are losing real wages. Average weekly
take-home pay, adjusted for inflation,
is lower today than it was in 1959. If
you look at just the years of the Bush
administration, the figure has contin-
ued to get worse.

Since the end of 1986, let me measure
from that point, real hourly earnings
have declined by 4 percent. Real hourly
compensation, which includes wages
and benefits, has declined by 3 percent.

The decline in hourly pay means that
people lucky enough to have jobs have
to work longer hours in order to sup-
port their families. This is not pro-
grams by any reasonable definition.

This week the House and Senate both
voted to grant some relief to unem-
ployed workers. The money to provide
this relief is in a trust fund where
money is collected specifically for that
purpose. These people who are unem-
ployed today have paid into this trust
fund while they were working, storing
up for a rainy day. They did not pay
into this unemployment trust fund in
order for the President to take that
money and use it for other purposes.
They paid into that trust fund so that
it would be there for a rainy day; so
that if the economy did not recover, or
if the recovery began to look exactly
like the recession, there would be
enough in the trust fund to help these
families get by while they looked for
new employment, while they get the
retraining they need, while they look
for new jobs and look for an oppor-
tunity to get back on their feet.

But the President says, notwith-
standing the fact that these workers
paid into the trust fund and it has been
set aside for the purpose, he absolutely
refuses to allow the unemployment
benefits that these workers have paid
for themselves. The House and Senate
have both passed it. The President says
he will veto it.

The employers have also paid into
the trust fund. They have a stake in
this because when the orders pick back
up again, when we get a change in eco-
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nomic policy, when the recovery begins
to really pick up steam, they are going
to want these employees back. And
they do not want them just in destitute
circumstances during this period. They
have paid into that trust fund under
the law just as the employees have.
But the money paid in by the employ-
ers is also being used by the President
for other purposes, rather than for
what it was intended to be used.

It is no secret that the Federal Gov-
ernment is short of funds. However it is
simply unacceptable for the Federal
Government to be short on trust. The
unemployed workers are not just sta-
tistics. They are real men and women
trying to regain a measure of economic
dignity. The President’s refusal to help
is a breach of trust which should be
remedied.

If the President vetoes this bill I
hope we will see enough independence
on the other side of the aisle here in
this Chamber to join with every single
Democratic Member of the Senate who
voted in favor of the right course of ac-
tion, to take the money in this trust
fund and use it for exactly what it was
intended to be used—for those very em-
ployees who paid into the trust fund to
use during the period they were unem-
ployed.

So, Mr. President, I call upon my col-
leagues to prepare to override the ex-
pected veto. I call upon the President
of the United States not to break faith
with the American people, to change
his economic policy so that we have a
legitimate and meaningful and strong
recovery and, in the meantime, to
allow those who are unemployed, and
who continue to be unemployed, to
have the benefits from this trust fund
that are theirs rightfully under the
law.

I yield the floor, Mr. President, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SASSER. Mr. President, I ask
unanimous consent that the order of
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. Sas-
SER). Without objection, it is so or-
dered.

EXTENDED BENEFITS FOR UNEMPLOYED
AMERICANS

Mr. SASSER. Mr. President, we are
now 4 days into the new fiscal year for
the Federal Government, but we are no
closer to an economic renewal for our
economy. The Department of Labor re-
port this morning shows a slight down-
ward fluctuation in the unemployment
rate, but the indicators remain mixed.
Payrolls increased by only 24,000 jobs
in this past month, far less than ex-
pected. The Director of the Bureau of
Labor Statistics, Dr. Norwood, said
this morning: ‘“We have yet to see any
sustained signs of rebound in the labor
market.”
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The other underlying story remains
the same. We still have 8.5 million
Americans without jobs, 2 million more
than on the day President Bush came
into office. Anyone who talks to Amer-
ican business people and the workers of
this country understands the reality
beneath the statistical surface. This re-
cession continues to take its toll on
the American people. Working Ameri-
cans continue to lose their jobs at an
unacceptable rate.

Mr. President, it used to be popular
to talk about pockets of recession,
about an industry-specific recession, or
about a regional recession that only af-
fected the west coast or the Midwest or
the agricultural economy. But I want
my colleagues to listen to the layoff
announcements that were made just
this past week.

American Express said that 1,700 jobs
will be eliminated; DuPont announced
it was laying off 1,095 workers, and
even the Government of the State of
Maryland declared that 1,766 public
workers would lose their jobs.

The job loss now taking place spans
all sectors of our economy. It is no
longer region specific or industry spe-
cific. It is all across the board from fi-
nancial services to heavy industry,
white collar and blue collar jobs alike.
The need for help is broad and it is
compelling.

A strong bipartisan majority of both
Houses of Congress moved to meet that
need in a responsible and effective un-
employment protection bill which will
be on the President's desk by Tuesday
of next week. All that separates mil-
lions of unemployed Americans from
desperately needed relief is the Presi-
dent’s signature on the dotted line.

Those who are out of work today,
through no fault of their own, who
want to work, who are actively looking
for jobs are paying for the failure of
this administration’s economic pro-
gram. At the heart of that failed record
is an economic growth rate that is
bleaker than it has been at any time
since World War II.

Mr. President, I call your attention
and that of my colleagues to this chart
that I have before me. Gross national
production per person is a measure of
the average standard of living of our
citizens. This is the measure that is
popularly used by economists to deter-
mine whether or not the average citi-
zen is progressing economically, hold-
ing their own or retrogressing.

If my colleagues will look at this
chart, they will see that President
Bush is the first President since Her-
bert Hoover who has presided over a de-
cline in the standard of living of the
American people. We just selected out
since the Kennedy administration what
has occurred in our economy. We note
that the largest growth rate took place
during the administrations of John
Fitzgerald Kennedy and Lyndon Baines
Johnson. The lowest growth rate took
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place in the Ford administration and
the Eisenhower administration.

But we look at the Bush administra-
tion and this is the first administra-
tion since the Second World War, in-
deed since the Depression of the 1930's,
that has had a negative per capita GNP
growth rate. In real terms, the Presi-
dent has led this economy to an aver-
age per person GNP growth rate of a
negative four-tenths of a percent a
year. That means that the average
American’s real standard of living is
declining. That means that the average
American’s real disposable income is
declining. That means that for the av-
erage American, the quality of their
life judged in economic terms is declin-
ing. Every other postwar President im-
proved the standard of living of the
American people, except one who is
serving today.

All of this data is from the Depart-
ment of Commerce. The data on pov-
erty and income released by the Census
Bureau last week underscores the mes-
sage: Median income is sliding. Pov-
erty in the United States of America is
on the increase.

It is no secret for those of us who go
out about this country and talk to our
constituents and see their struggles
that median income, the real income of
the typical American household, has
been stagnant for some time.

The Census Bureau's report is evi-
dence that middle-income Americans
are not even holding the line any more.
They are losing ground. Median income
fell by 2 percent in 1990. Outright pov-
erty has increased its hold on our popu-
lation as a result of this lengthy reces-
sion.

The Census Bureau tells us that 2
million more Americans fell into pov-
erty last year in 1990; 33.6 million of
our fellow countrymen lived below the
poverty line in 1990, and the shame of
it is that 1 in 5, or 20 percent of the
children in this country, live in pov-
erty as defined by the Census Bureau of
our Government.

That is the state of the American
economy. That is what has happened
during this administration. Unemploy-
ment is up; poverty is up; and middle-
class income is down.

Mr. President, I submit that this ad-
ministration has a responsibility to the
unemployed Americans who are reap-
ing this bitter harvest. The President
should sign the bill that provides un-
employment protection to the millions
of Americans who have paid for it, who
have paid into the system and who de-
serve it.

The President says he wants to sign
some other bill. He wants to sign any
bill except the bill that will be on his
desk Tuesday. He says he wants to sign
the bill that is offered by Senator
DoOLE, which has not even passed this
body.

I want to make this point just as
forcefully and clearly as possible, be-
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cause it is critical. There is absolutely
no comparison between the Dole pro-
posal and the legislation that will
shortly be on the President's desk. I
sat on the floor of this body just this
last Tuesday, and I want to make this
point graphically clear today. The Dole
plan offers absolutely nothing to the
vast majority of unemployed Ameri-
cans, those who have already lost the
protection of their unemployment ben-
efits.

It will provide not 1 red cent to most
of those who have been out of work the
longest and who are in need of assist-
ance immediately.

Let me demonstrate this assertion by
the chart I have before me.

Since March, 1,740,000 Americans
have exhausted their unemployment
benefits nationwide. Under the pro-
posal passed by this body last Tuesday
and sent to the President, 1.56 million
or almost 90 percent of those without
benefits would qualify for extended
benefits if they have not yet found a
job under the Bentsen plan that we
passed just this past week.

Contrast that, if you will, Mr. Presi-
dent, to the Dole plan. The Dole plan
will leave 1.5 million people with abso-
lutely no access to unemployment as-
sistance. Under the Dole plan, only 14
percent of those ejected from the un-
employment insurance system in the
last 7T months would qualify for bene-
fits. The remaining 86 percent, the
longest suffering victims of the reces-
sion, do not have a chance to receive
even one thin dime.

Compare the two proposals: 1,550,000
Americans under the Bentsen plan
would get the unemployment com-
pensation that they have paid for and
are entitled to. Under the Dole pro-
posal—which the President says he pre-
fers—only 250,000 would qualify. Only
14 percent of the Americans who have
exhausted their unemployment bene-
fits would be eligible under the Dole
plan, whereas 90 percent would be eligi-
ble under the Bentsen plan.

The Senator from Kansas says that
his bill would put food on the table for
unemployed Americans. I respond by
saying it is not going to put anything
on the table for those 1.5 million Amer-
icans whose economic plight is most
severe and who are not helped by the
Dole proposal.

Mr. President, there are 268,000 citi-
zens of the State of California who
have lost their unemployment protec-
tions since March. These 268,000 work-
ers in California who have lost their
unemployment protections would not
be able to receive one dime under the
Dole proposal.

The Bentsen plan, on the contrary,
would deliver 13 weeks of benefits to
those who are still unemployed in Cali-
fornia.

Let us take another State. There are
35,000 Missourians who are eligible to
receive 20 weeks of benefits under the
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Bentsen reach-back provision—the
reach-back provision in the Bentsen
plan. Not one of these workers would
be helped by the Dole bill. In all, the
Dole proposal fails to protect the citi-
zens of 44 States who have lost their
unemployment benefits in the last 7
months.

Those are just some of the defi-
ciencies. There are others as well. The
Dole plan offers very thin gruel, in-
deed, to those on the verge of exhaust-
ing their benefits. Citizens in States
with unemployment rates as high as 8,
9, or 10 percent, States like California,
Florida, or the State of Michigan, as
the distinguished Senator from Michi-
gan so eloquently spoke a moment ago
of the plight of the workers in that
State, the States of Mississippi, West
Virginia, would receive only 6 weeks of
benefits under the Dole bill compared
to 13 to 20 weeks under the bill that
will shortly be on the President’'s desk
that passed this body just this past
week,

Mr. President, I find particularly ob-
jectionable the position that the Dole
plan takes toward our veterans. It at-
tempts to pay for itself at the expense
of the men and women who served and
defended their country. The bill elimi-
nates unemployment benefits for many
of our military people returning from
Desert Storm and Desert Shield. It
eliminates benefits for those who are
honorably discharged from the mili-
tary after completing their tours of
duty.

In total, the Dole plan is a 65-percent
cut in unemployment benefits for vet-
erans over the next 5 years. How do you
explain that to a man or a woman re-
turning from the deserts of Saudi Ara-
bia who risked their lives defending
what they perceived to be the interests
of this country?

The bill on the President's desk, the
Bentsen bill which we voted over-
whelmingly for in this body, restores
equity for veterans by putting their
benefits on a par with private sector
employees. I say that is the least we
can do for those who served and sac-
rificed for us.

Finally, Mr. President, the adminis-
tration calls the Bentsen proposal a
budget buster because it is supposedly
not paid for. Frankly, that accusation
has the reek of hypocrisy from an ad-
ministration that casually forgives a $7
billion debt from the country of Egypt
to the Treasury of the United States,
that sends foreign aid on an emergency
basis to country after country after
country just in the past few months.

In all truth, Mr. President, the insur-
ance we propose has been paid for. It
has been paid for by the same working
men and women who are now desperate
for help. It has been paid for by their
employers who have paid into the fund
for their benefit pursuant to law.

The current balance in the unem-
ployment insurance trust fund is $8 bil-
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lion. The shame of it is that $500 mil-
lion has been added to the unemploy-
ment insurance trust fund during the
course of this recession alone.

Now, that says it all. This trust fund,
which is collected from workers and
employers to be used to help those who
are unemployed, that they pay into for
a rainy day, here in a time of recession
when millions and millions and mil-
lions are unemployed, continues to in-
crease its balance. That, I say, Mr.
President, is a national shame. While
Americans are suffering, the trust fund
that has been established to help them
is swelling and this administration has
the audacity to say that those who
wish to help these Americans who are
struggling are busting the budget.

Mr. President, the minority leader
has urged that we not play politics
with unemployed Americans. I could
not agree more. He has admonished
this body not to deny unemployment
benefits for even ‘1 additional hour,”
and I could not agree with that more.
That is why the President should sign
this bill that passed this body by an
overwhelming margin when it reaches
his desk on Tuesday. He can give these
suffering millions relief just with the
stroke of his pen.

I urge him to do so without further
delay.

Mr. President, I yield the floor.

Mr. ROCKEFELLER addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. I thank the
Chair,

Mr. President, it is my understanding
that the time for morning business
concludes at 10:30. Senator DUREN-
BERGER is also waiting on this floor. He
and I will be talking about the same
issue, and I hope that he will be able to
get unanimous consent to go over a few
minutes because what we will discuss
we believe to be important.

Mr. PRYOR. Mr. President, I rise
today to address the issue of implemen-
tation of Medicare physician payment
reform. I commend my colleagues, Sen-
ators ROCKEFELLER and DURENBERGER
for their efforts to assure the proper
implementation of this reform by the
Health Care Financing Administration
[HCFA].

I have heard from many Arkansan
physicians who are very troubled over
many issues with the implementation
of this new payment system. As chair-
man of the Aging Committee, I urge
HCFA to respond to the message sent
by the legislation introduced today.
The effectiveness of the physician pay-
ment reform system will depend on
HCFA’s willingness to follow the intent
of the Congress when it crafted this
legislation and its responsiveness to
the many issues that have been raised
since the issuance of the proposed rule
on June 5. It is my hope that the ad-
ministration will make a reasonable
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compromise with physicians who have
voiced their concerns.

Members of Congress, including my-
self, have been particularly troubled by
the budget reduction that HCFA incor-
porated into its proposed rule. The
budget conferees, along with many
physicians’ groups who supported phy-
sician payment reform, clearly antici-
pated that the fee schedule would nei-
ther increase nor decrease overall Med-
icare spending for physician reimburse-
ment.

The proposed legislation addresses
the very important issue of changes in
volume and intensity of services in re-
sponse to the new payment system. My
concern is that HCFA’'s continued in-
sistence on the so-called behavioral off-
set may turn out to be a self-fulfilling
prophecy. Indeed, if implemented as
currently proposed, it may induce the
very behavior it is designed to control.

My colleagues are to be commended
for addressing other important issues
in this legislation introduced today.
Specifically, payments for interpreta-
tion of EKG's, the treatment of new
physicians and payments for anesthe-
sia services are issues that trouble
many physicians in Arkansas.

I am also pleased that the proposed
legislation contains a provision that
would hold off implementation of the
proposed rule regarding the methodol-
ogy for determining the amount paid
for drugs and biologicals furnished in-
cident to physicians’ services. HCFA
continues to focus its pharmaceutical
cost containment proposals on provid-
ers rather than pharmaceutical manu-
facturers. All through the 1980's, HCFA
and State Medicaid Programs contin-
ued to ratchet down on reimbursement
rates when the escalating costs of the
Medicaid Prescription Drug Program
were due to manufacturers' prices, not
pharmacists’ charges.

By proposing to reduce reimburse-
ment to physicians at AWP-15 percent,
HCFA has once again failed to recog-
nize that it should find ways to contain
the costs of the drugs that physicians
administer to patients, rather than
targeting the physician who has no
control over the price of the drug dis-
pensed. In fact, I suggest that HCFA
might find its savings by requiring
that manufacturers give rebates to the
Medicare Program for drugs adminis-
tered in the physician's office.

Mr. President, as the administration
moves to implement this new payment
system, I urge HCFA to hear and re-
spond to the many concerns of the phy-
sicians who serve our Nation's older
Americans. I was heartened to learn
that the administration has apparently
crafted a way to implement the law
while maintaining congressional intent
with regard to budget neutrality.

As my colleagues on the Finance
Committee and I intimated in our June
28, 1991, letter to Secretary Sullivan,
we strongly believe that a majority of
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the problems addressed by the Physi-
cian Payment Reform Implementation
Act of 1991 can and should be solved ad-
ministratively, rather than through
potentially costly legislation. It is for
this reason that I will not cosponsor
this legislation at this time; however, I
will closely follow HCFA's responsive-
ness to the legitimate concerns of phy-
sicians with the Congress with regard
to physician payment reform issues.

(The remarks of Mr. ROCKEFELLER
pertaining to the introduction of S.
1810 are located in today’'s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.’")

Mr. ROCKEFELLER. I thank the
Chair. I yield the floor.

EXTENSION OF TIME FOR
MORNING BUSINESS

Mr. DURENBERGER. Mr. President,
I ask unanimous consent that the time
for morning business be extended until
10:45.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MINNESOTA TWINS

Mr. DURENBERGER. Mr. President,
once again the country's attention
turns from politics to baseball. Once
again, the Minnesota Twins are the
Western Division champions in the
American League.

In 1987 they surprised everybody by
coming from nowhere to win the World
Series. This year they set another
record by coming from last place to
first place, but they did it on a steady
rise such that this Senator feels at
least that it means both Toronto and
whoever the National League champion
is will recede into history.

Mr. President, last Sunday, my home
team Minnesota Twins again became
the champions of the American League
Western Division. This is an extraor-
dinary feat. Not since 1890, has a team
gone from first place to last place in 1
year.

As Minnesota’s '‘Boys of Summer'
await the upcoming American League
championship series against the To-
ronto Blue Jays, their fans are afforded
a chance to reflect on the long road
which has led the Twins organization
from a last place finish in 1990 to their
fifth championship since their inau-
gural 1961 season.

Along with the return of the now fa-
mous ‘Homer Hanky' we have been
treated to the sight of many individual
and team efforts. Whether it was the
splendid play of Rookie of the Year
candidate Chuck Knoblauch, the pitch-
ing of Erickson, Morris, and Tapani, or
the outstanding defense of the team as
a whole, each and every member is a
division champion and has contributed
to this exciting summer. This magical
season has also seen a 156 game winning
streak as well as a magnificent recov-
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ery from a 2-9 record at the beginning
of the season.

Mr. President, again I congratulate
the Minnesota Twins on a job well done
and hope that I will be attending the
1991 World Series in the Minneapolis
Metrodome.

EXTENDED UNEMPLOYMENT
BENEFITS

Mr. DURENBERGER. Mr. President,
this morning’'s unemployment figures
suggest that the economy is beginning
to move forward, out of recession.
While we have a way to go before there
is a solid growth in the economy, I be-
lieve it is vitally important that Con-
gress adopt a reasonable extended ben-
efits program for the long-term unem-
ployed.

Mr, President, it is a tragedy that we
have played politics with this issue., I
think every Member in this body
knows that. Certainly, the Members on
the other side of the aisle have spent a
lot of time here this morning, and at
other times, casting all of the blame on
the President of the United States for
the fact that extended benefits have
not been granted. But the American
people ought to know the facts.

It is true that in early summer Presi-
dent Bush opposed extended benefits.
But Republicans, particularly on the
Senate Finance Committee, supported
Senator BENTSEN’s bill. We supported
the original Bentsen bill, and the
President then changed his mind and
asked only that we pay for those ex-
tended benefits. But the Democrats
will not change their position.

They want to grant extended benefits
to unemployed persons, appropriately,
but they do not want the Government
to pay for it within the contours of the
1990 budget agreement. It sounds a lot
like the House of Representatives’
banking system.

I have introduced legislation (S. 1789)
and the Republican leader has intro-
duced legislation, that would grant ex-
tended benefits for the long-term un-
employed, my bill is a better deal for
the unemployed in my State than the
Bentsen bill. The President expressed
his desire to sign the Dole bill. I be-
lieve he would sign my legislation.

The reason he would sign either of
these bills is because they pay for the
promises they make. They finance the
payment of the benefits provided for in
last year's budget agreement. Strange
as that may seem to the people on the
other side of the aisle, that is the re-
ality that Americans are beginning to
expect of the people in this Chamber.

It seems to me that the only thing
some Members on the other side of the
aisle want is to hear the President de-
clare an economic emergency. They
want to use this issue for strictly polit-
ical purposes, and I think that is just
Wrong.

So let us get beyond the politics of
the 1992 election and beyond partisan-
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ship, and when President Bush vetoes
an unpaid promise tomorrow, I want
Senator RIEGLE, Senator SASSER, my
colleague Senator BENTSEN, and the
others, to help pass my bill, S. 1789. Let
us do it on Monday or Tuesday of next
week.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Mr. DURENBERGER. I thank the
Chair.

(The remarks of Mr. DURENBERGER
pertaining to the introduction of S.
1810 are located in today's RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”)

TERRY ANDERSON

Mr. MOYNIHAN. Mr. President, I rise
to inform my colleagues that today
marks the 2,393d day that Terry Ander-
son has been held captive in Lebanon.

EXECUTIVE SESSION

NOMINATION OF CLARENCE THOM-
AS, OF GEORGIA, TO BE AN AS-
SOCIATE JUSTICE OF THE SU-
PREME COURT OF THE UNITED
STATES

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that the Sen-
ate now go into executive session to
consider the nomination of Clarence
Thomas to be an Associate Justice of
the U.S. Supreme Court.

The PRESIDING OFFICER (Mr.
AKAKA). Without objection, it is so or-
dered.

The clerk will report.

The assistant legislative clerk read
as follows:

The nomination of Clarence Thomas, of
Georgla, to be an associate justice of the Su-
preme Court of the United States.

The Senate resumed consideration of
the nomination.

The PRESIDING OFFICER. The Sen-
ator may proceed.

Mr. WELLSTONE. Mr. President,
this will, I believe, be one of the most
important decisions that I have made
or will make as a Senator of the United
States: whether to confirm Clarence
Thomas as the 106th Justice of the U.S.
Supreme Court.

The placing of a human being on this
Nation's highest Court cannot be done
by the President alone. Section 2 of the
second article of the U.S. Constitution
states that the President shall have
the power to nominate someone to the
high Court only “by and with the Ad-
vice and Consent of the Senate. * * *’

At the Constitutional Convention,
the delegates first agreed on the ways
that the legislative and executive
branches of government would be
structured. There was extensive dis-
agreement, however, on how to create
the third—judicial—branch. Most pre-
liminary proposals gave Congress alone
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the power to appoint judges to the Su-
preme Court. It was not until rel-
atively late in the proceedings that the
idea of nomination by the President
and confirmation by the Senate was
proposed and, finally, adopted.

The coequal power of both of the re-
maining branches of government in the
creation of the third branch is at the
core of our governmental structure of
separation of powers. The fact that
both of the remaining powers must
concur also reflects the gravity of
these decisions. The Supreme Court is
the guardian of all of our Constitu-
tional rights, including the rights
guaranteed by the first amendment,
those rules by which we live in a de-
mocracy. It is the place where each
person has an equal right to be heard,
regardless of political power, wealth, or
influence. It is the only place in our
national governmental structure where
all citizens have equal standing to have
their concerns addressed and their
rights vindicated. It is only the Su-
preme Court that can provide protec-
tion against usurpation of power by
one or the other branches of govern-
ment.

It has been said that there is hardly
an aspect of American life that has not
been addressed by the Supreme Court.
Its decisions have not been easy ones,
and have often been embroiled in the
controversies that have torn and di-
vided us as a people. But throughout
our history, the gravity of its role has
never been questioned. Although it has
no standing army, its decisions have
commanded the ultimate respect and
obedience of the people and of the
other branches of Government for more
than 200 years.

The fate of all of our constitutional
rights, and of our governmental system
of separation of powers, ultimately
rests in the hands of the nine men and
women who comprise this Court. The
appointment of someone to this Court
is not for a few years, but for a life-
time. The decisions made by this Court
cannot be reviewed by anyone, except
by the Court itself. Whoever replaces
Justice Thurgood Marshall will serve
well into the next century and will in-
fluence the legal and political land-
scape for decades to come. The choice
of anyone for this position of ultimate
power is a test of the governmental
structure designed by the Founders and
of our will as a people.

PROCESS OF CONFIRMATION

The process of confirmation under all
of these circumstances must be a
searching one. The Constitution re-
quires nothing less. For the Senate to
confirm a nomination to this Nation's
highest Court with fundamental igno-
rance about the nominee's true char-
acter, beliefs, and vision for our society
and for our country would be an abdi-
cation of the grave responsibility that
the Constitution has placed upon us.
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At the outset of the confirmation
hearings, I felt that I knew who Judge
Thomas is. Although I might differ—in-
deed do differ—with many of the under-
lying visions of reality that his past
writings and speeches represent, I felt
that I knew, fundamentally, who this
man is. I admired the great odds that
he overcame in his life and his appar-
ent attachment to principle. As the
hearings progressed, I became increas-
ingly and deeply disturbed. During the
course of these hearings, he proceeded
to disavow his prior speeches, writings,
and statements of belief. His prior
speeches, writings, and statements are
now said to be creatures of the mo-
ment, crafted in response to the par-
ticular audiences; he is now an empty
vessel, without policy positions, be-
liefs, or ‘“‘opinions in important areas
that could come before [the] Court.”
He is, is in own words, ‘‘stripped down
like a runner."” What is this? Where is
the substance here on which I can, as a
Senator—bound by my oath to serve
the people who elected me—give my
advice and consent?

I believe that the presentation of a
nominee to the Senate as an empty
vessel, with no articulable judicial phi-
losophy or beliefs, is a blatant attempt
to destroy the Senate’s constitutional
right and obligation to render its ad-
vice and consent. As a U.S. Senator, I
cannot vote to confirm someone who
has no views. I cannot give advice and
consent when I have been deliberately
told that I cannot know anything
about how this nominee will approach
any of the fundamental questions of
our time.

BUSH ADMINISTRATION ARGUMENTS

The Bush administration and its sup-
porters argue that the Senate has no
right to know the judicial philosophy
of the nominee. It argues that the text
of the law answers all questions, that a
nominee who swears to uphold the law
should not be questioned further. It
claims that any attempt to obtain an-
swers is an attempt to interject poli-
tics into the judicial process.

The absurd nature of this argument
is apparent on its face. Law and legal
decisions resolve disputes between peo-
ple. They are the process of choice
about what kind of society, what kind
of a nation, we wish to be. What is the
‘‘establishment’’ of religion? What is
the meaning of ‘‘equal protection’ of
the laws? What is ‘‘cruel and unusual”
punishment? What are we to do with
“unenumerated’’ rights, such as the
right to privacy, or questions which
were never even posed to the Founders,
such as those involving biotechnology
and the ‘‘right to die” or the right to
privacy in a era of massive systems of
electronic data and electronic intel-
ligence? None of these questions are
answered by the constitutional text.
Nor are they answered by the writings
or speeches of the Founders—who, by
varying accounts, could include the
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small group of men who drafted the
Constitution, the hundreds of citizens
who gathered in 13 State conventions
to ratify the Constitution, or the thou-
sands more who—although many of
them were disenfranchised or
enslaved—'‘ratified" it by tacit acqui-
escence to its terms. To say that all of
these questions are answered by the
Constitution’s text or that concern
about these questions is just ‘‘politics
is to insult the intelligence of the
American people.

The relationship of law to society is,
indeed, glaringly apparent in the his-
tory of the Supreme Court's decisions
themselves. The Supreme Court, in
times past, has held that black Ameri-
cans are not citizens—Dred Scott ver-
sus Sandford, 1857, upheld the barring
of women from the practice of law—
Bradwell versus Illinois, 1873; struck
down legislation which attempted to
establish a minimum wage—Adkins
versus Children's Hospital, 1923; and
upheld the mass internment of thou-
sands of Japanese Americans who com-
mitted no crime—Korematsu versus
United States, 1944. All of these deci-
sions were made in another time. All of
them are ones that we, now would find
abhorrent. But to say that the process
of Constitutional interpretation is the
‘“‘mechanical application' of the *lit-
eral letter of the written law" is a na-
ivete that is indicated by our own his-

tory.

The Bush administration also op-
poses any inquiry on the ground that it
is inappropriate for the Senate to ask
how a nominee would vote in a pending
or possible case, I agree that attempt-
ing to commit a nominee to a particu-
lar position on a specific issue is inap-
propriate. Such questions are, however,
far different from questions which at-
tempt to determine who this nominee
is, what the basic beliefs that he will
bring to the task are.

In 1987, Judge Thomas wrote an arti-
cle entitled ‘“Toward a ‘Plain Reading’
of the Constitution, the Declaration of
Independence in Constitutional Inter-
pretation.” In that article, he wrote
that ‘‘the first principles of equality
and liberty should inspire our political
and constitutional thinking.” It is not
know to me if this statement is one
that he now disavows. His statement,
however, reflects what we all know:
that external values must be brought
to the tasks of Constitutional interpre-
tation.

The conviction that the Senate is
constitutionally bound to make an
independent determination of the fit-
ness of every Presidential nominee is
not an invention of the 20 century or of
these political times. At the Constitu-
tional Convention, Gouverneur Morris
described the advice and consent clause
as granting to the Senate the power
‘‘to appoint judge nominated to [it] by
the President.’ Joseph Story, in his fa-
mous ‘““‘Commentaries on the Constitu-
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tion of the United States," wrote more
than 40 years later that Senators’ ‘“‘own
dignity and sense of character, their
duty to their country'’, depend upon
their independent discharge of this ob-
ligation. In the 200-year history of our
country, the Senate has rejected 27-
Presidential nominations for the Su-
preme Court. When considering the
nomination of Judge John Parker in
1930, Senator Norris of Nebraska stat-
ed: “When we are passing on a judge,
* * * we not only ought to know wheth-
er he is good lawyer, not only whether
he is honest * * * but we ought to know
how he approaches these great ques-
tions of human liberty.’” If the beliefs
of a nominee cannot be know, either
because he has none or because the
process of inquiry itself is deemed to be
illegitimate, then we are in deep trou-
ble indeed. Senators, bound by the Con-
stitution and by their own consciences,
cannot execute the duty that they have
been sworn to perform. The delicate
balance of powers, so carefully crafted
by the Framers, is paralyzed.

CHALLENGE TO THE BENATE AND DECISION

The Founders of this Nation and the
drafters of our Constitution were fare
more profound thinkers—or more hon-
est—than we. They understood that the
quality or oppression of this govern-
ment is dependent upon the beliefs and
character of the people who wield its
power. In a speech to the Virginia rati-
fying convention in 1788, Madison stat-
ed: *I go on this great republican prin-
ciple, that the people will have virtue
[dedication to the public good] and in-
telligence to select men of virtue and
wisdom. Is there no virtue among us? If
there be not, we are in a wretched situ-
ation. No theoretical checks—no form
of government—can render us secure.”

As citizens of this country, we may
differ in our views. The fact that there
are divisions does not, however, mean
that we can pretend that the law is a
mechanical enterprise or that, in the
Supreme Court, the fate of our con-
stitutional rights and liberties is not
dependent upon the beliefs, character,
and integrity of those who occupy the
highest positions of power.

As a U.S. Senator, I am in no posi-
tion to confirm someone who have no
views. I cannot give advice and consent
to someone who is an empty vessel,
when I have no idea what this person
stands for. It is impossible for me, in
this situation, to carry out the respon-
sibility that the Constitution requires
that I perform.

I think that it is time for the Senate
to refuse to confirm a nomination that
has been presented and structured in a
way that attempts to deprive us of the
ability to exercise our independent
judgment. This will be my position not
just for this nominee, but for any
nominee. If a person has no views, no
articulable philosophy, then I cannot
make the judgment that the Constitu-
tion requires. I will vote against this
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nominee, and any nominee, presented
this way. I therefore vote no on this
nomination. I challenge my fellow Sen-
ators to join me in my refusal to acqui-
esce in the evisceration of our historic
role—our constitutionally mandated
role—of advice and consent.

Mr. President, I yield the floor.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Thank you,
President.

Mr. President, yesterday, I expressed
my concern about the fact that Judge
Thomas’ opponents are arguing against
his confirmation because they dis-
agreed with the position that he took
as a policymaker under positions he
held with President Reagan and Presi-
dent Bush, not because my colleagues
have any sound basis for questioning
his qualifications to become a Supreme
Court Justice.

In reality, my colleagues cloak their
ideological opposition in a debate
about judicial philosophy that they at-
tribute to Judge Thomas. While I be-
lieve that the debate over Clarence
Thomas' policy decisions before he be-
came a judge is an appropriate and
shortsighted subject for a debate, the
record should be set straight about po-
sitions Judge Thomas took while he
was still Clarence Thomas, a political
official under President Reagan and
President Bush.

What he did as a policymaker he
made very clear to use—that he was
not going to let that interfere with his
job of judging. The position of Justice
of the Supreme Court, as he has prac-
ticed as an appeals court judge, is to
interpret the law, to interpret the Con-
stitution. So he let us know clearly
that is what he was going to do. That
is what he has been doing for a year-
and-a-half on the Court of Appeals and
that is what he is going to do as a
judge.

During this debate, of course, our
colleagues try to bring a lot of these
policy statements that he made as an
administrative branch official, that
somehow this was going to determine
his position on interpreting law and in-
terpreting the Constitution. He made
very clear that was not going to be the
case.

On the other hand, these views were
expressed on this floor yesterday and I
am sure they will be today trying to
muddy the waters, that somehow some-
thing he did or said as an administra-
tive branch official for President
Reagan and President Bush will, in
fact, have an impact upon his decision-
making as a judge. Not so. But because
those accusations are being made here,
Mr. President, I think we have to re-
spond to them. Not respond because we
give them credibility that they have a
legitimacy in determining the quali-
fications of this person to be an Associ-
ate Justice, but because they are not,

Mr.
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as they are being characterized, as ex-
treme positions even if they did justify
our consideration.

Judge Thomas' opponents character-
ized those opinions as extreme when
they were not. They were opinions
that, in my opinion, are shared by a
majority of Americans. Here is what
Clarence Thomas had to say when he
was a policymaker for President
Reagan and President Bush. He said:
“Officials of our Government need to
get back in touch with the moral phi-
losophy that is the foundation of our
constitutional system."”

He said: ““The traditional liberal ap-
proach to civil rights, especially the
emphasis upon quotas, isn't working,
and we need new approaches.”

He said: ““Congress has evolved into
an irresponsible institution that has
lost sight of the public interest.”

Mr. President, you and I and our con-
stituencies face that accusation all the
time. There is nothing extreme about
an administrator, Clarence Thomas,
saying those things when our constitu-
ents say those to us all the time. These
are hardly extreme views.

Some of the views that Clarence
Thomas espoused as a policymaker
were new ideas, but this body, this
Government, the American people
would be in a sorry state if policy-
makers must be punished for proposing
new ideas solely because they conflict
with the party line of those in control
of Congress.

I happen to think that people who
weigh these policy statements that
Judge Thomas made as an adminis-
trator, and trying to detract from what
he has done as a judge or what his phi-
losophy of a judge is, is in fact punish-
ing Judge Thomas if he would be de-
nied a seat on the Supreme Court just
because of some statements he made as
a policymaker that are not going to be
involved in his position, doing his job
as a judge.

In Judge Thomas’ search for a way to
reinvigorate and rethink civil rights
policy, he looked to the right place, the
place that all of us ought to be look-
ing—The Founding Fathers and the
moral philosophy that they tried to
codify in our Constitution.

The Founding Fathers, Clarence
Thomas noted, adhered to the classical
liberal theory of natural rights. This
theory, which I think we all still sub-
scribe to, holds that there are certain
indisputable moral truths of human so-
ciety that are self-evident to reason.
The most fundamental of these truths
is recited in our own Declaration of
Independence: All men are created
equal. It is self-evident that no man is
born to rule over other men.

From this principle followed the no-
tion that our Government must be con-
structed in a manner most likely to
protect this fundamental liberty which
is every person's birthright. Thus, we
arrived at our constitutional system of
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separation of powers with checks and
balances against each other entrusting
the duty of protecting individuals from
each other and promoting the common
welfare to three separate branches of
our Government whose structure would
limit the powers of other branches suf-
ficiently to inhibit unnecessary, as
well as unconstitutional, infringements
upon the liberty of our citizenry.

Clarence Thomas did not argue that
judges should look to moral philosophy
for the rule in a case or controversy
and it is very constitutional, fun-
damental to the powers of the judicial
branch of Government that they only
deal with cases and with controversy
presented to them.

He said that officers of our Govern-
ment should be mindful of these found-
ing principles in carrying out their
constitutional responsibilities of law
making, law execution, and the apply-
ing of the law.

Perhaps my colleagues who oppose
Clarence Thomas think that there is
something extreme about someone who
suggests that American government
should be informed by morality. But
the legitimacy of government is ulti-
mately a function of its morality.

We have seen many governments in
this century which were legal but not
moral. Maybe we can see them this
very day on the surface of this planet
of ours. But somehow being legal, even
though not moral, as far as I am con-
cerned is still illegitimate. Apartheid
is legal. Jim Crow was legal. Both sys-
tems of separate but supposedly equal
were protected by laws promulgated
pursuant to constitutional authority.
But they were not moral systems.

National socialism in Germany was
legal pursuant to the Nuremberg laws
but morally reprehensible—a legal re-

gime dedicated to hideous subversions

of the natural rights of individuals.
The tyranny of Soviet communism was
imposed pursuant to their constitution
and their laws but at the same time it
was dedicated to the destruction of
fundamental individual liberties.

Clarence Thomas' espousal of natural
rights was no more extreme than
Thomas Jefferson’s, for without moral-
ity behind the laws we pass, the Presi-
dent enforces, and our courts apply,
the people have no obligation to sub-
ject themselves to our governance.
Clarence Thomas’s natural rights theo-
ries were not judicial philosophies.
They were political philosophies about
the moral foundations that are essen-
tial to a just government doing its
job—performing its function.

Upon his thoughtful return to classi-
cal liberalism, Clarence Thomas
evolved a theory of civil rights which
accorded with his philosophy of true
liberalism—limited government to pro-
mote individual liberty. Clarence
Thomas was never opposed to affirma-
tive action. He was opposed to quotas.
If that is extreme, then a majority of
Americans are extreme.

25599

Clarence Thomas expoused a broarder
vision of affirmative action, a broader
vision than is espoused or foreseen by
most Members of Congress. He advo-
cated affirmative action for those who
really deserve a break, based upon a
disadvantaged status. He said a person
should not get a special preference just
because of their sex or of their race, for
a person may be a member of a suspect
class and still not suffer many of the
unfortunate incidents associated with
that status.

During his hearing before our com-
mittee, he said it this way to Senator
SPECTER, and I quote Judge Thomas:

I think we all know all disadvantaged peo-
ple aren't black and all black people aren't
disadvantaged. The guestion is whether or
not you are going to pinpoint your policy on
people with disadvantages, or are you going
to simply do it by race.

That determination, of an individ-
ual's disadvantaged background, is a
difficult determination. Now, of course,
for Senators or for policymakers down-
town, or for even judges enforcing our
laws, it is easier to extend a benefit to
a minority group as a whole rather
than individuals who need the affirma-
tive action based upon disadvantaged
status.

But just because it is an easier way
of doing it does not make it right, and
that is the question that Clarence
Thomas puts before our Government,
before the American people.

Clarence Thomas was no Benedict
Arnold, contrary to the assertions of
same. He was and is a Patrick Henry.
He had the courage to question wheth-
er affirmative action in the form of
quotas might actually work against
the long-term interests of his own race.
He said this even though he knew there
were many who have vested interests
in the status quo who would try to si-
lence him. They have not silenced him
yet. But as long as this debate goes on,
they will keep trying.

Clarence Thomas did not claim ours
to be a colorblind society. He knew rac-
ism and was devoted—and still is de-
voted—to fighting it. But he had the
honesty and the courage as a policy-
maker to say that the old approaches
to discrimination of numerical quotas
without regard for each individual's
needs, he had the courage to say that
this was not working after 2% decades.
He said that quotas were not changing
the quality of life in the ghettos. All
you have to do is travel there and we
all can find it out for ourselves. In-
stead, he said, the best remedy for the
legacy of slavery and discrimination is
to better educate the poor, be more ag-
gressive about promoting jobs for the
poor and, perhaps most important,
eliminate crime from poor neighbor-
hoods so that the ma-and-pa operations
can be there like they were prior to a
quarter of a century ago.

These, Mr. President, are not ex-
treme views. They are views I think
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most Americans share. They may be
views that are threatening to the pa-
trons of the dependent poor, but Clar-
ence Thomas should not and cannot
and I do not believe will be punished by
this body for his efforts to liberate the
poor from their dependency upon gov-
ernment, although that might elimi-
nate a significant political constitu-
ency of the liberal plantation.

After years of contemplating civil
rights issues and the failure of estab-
lished approaches to eliminate the
vestiges of discrimination and slavery,
Clarence Thomas began in his position
as a policymaker espousing positions
that may have his senatorial opponents
most concerned, and that theory is
that there could be a problem right
here on Capitol Hill, that Congress in
fact may be part of the problem. His
extreme position was that Congress is
no longer a truly deliberative body;
that we are not as concerned about the
public interest as we are concerned
about protecting our own fiefdoms by
taking care of special interest groups.

Mr. President, if that is an extreme
position, then I am afraid most of our
constituents are also extremist because
they think that about Congress, for
this is hardly an unusual opinion of a
Congress that gives itself midnight pay
raises, a Congress that uses taxpayers’
money to give itself overdraft insur-
ance at the House of Representatives
bank, a Congress that refuses to sub-
ject itself to the laws that it foists
upon society as a whole, because we ex-
empt ourselves from a lot of those
laws. Those are just three reasons why
we might not be held in high regard,
and a legitimacy to Clarence Thomas’
questioning of whether or not Congress
fulfills its constitutional role as a de-
liberative body.

My colleagues can criticize Clarence
Thomas for having espoused a return
to morality in government. They can
criticize him for trying earnestly to de-
velop new approaches to eliminating
the last vestiges of Jim Crow and slav-
ery. They can criticize him for criticiz-
ing Congress. But when they criticize
Clarence Thomas for the fresh ideas he
has advocated before he became a
judge, they are only engaging in that
hallowed congressional physics experi-
ment of seeing how much hot air it
takes to inflate a member of Congress
on to the evening network TV news, for
most Americans have heard Clarence
Thomas. They support him because he
shares their values.

I close by warning those who are
watching the debate that some of my
colleagues criticize Clarence Thomas
for questioning the effectiveness of
civil rights laws, minimum wage laws,
and laws depriving individuals of their
property. But these are the same Mem-
bers, with the same philosophy, who
have legislated themselves to be the
only class of people in our society ex-
pressly exempt from following civil
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rights laws, from following minimum
wage laws, and many other laws passed
for everyone else to follow but the 100
Members of the Senate.

So there is nothing extreme about
Clarence Thomas’ views as a policy-
maker. But it would not matter if
there was something extreme about
those views. He has made it very clear
to us that he is going to be a judge who
interprets our law, not foist his view of
the law upon the people of this coun-
try. But he accepts our view of the law,
and he is going to be concerned about
original intent of the Constitution
being considered in the debate on inter-
pretation of that document.

That is what we ought to be judging
Clarence Thomas on: his judicial phi-
losophy of restraint, the fact that he is
competent to be Associate Justice, and
that he is a person of integrity. We
should not be judging him upon state-
ments he made as an appointee of
President Reagan and President Bush.

So I urge my colleagues to support
Clarence Thomas on his record as a
judge, and upon his philosophy of judg-
ing.

Mr. LIEBERMAN
Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. LIEBERMAN. I thank the Chair.

Mr. President, I rise to speak on the
nomination of The Honorable Clarence
Thomas to be an Associate Justice of
the Supreme Court. In doing so, I want
to recall and recount the path that I
have walked along to come to the con-
clusion that I will indicate today.

When I met with Judge Clarence
Thomas in my office this past summer,
I was impressed by his strength of
character, independence of mind, and
intellect generally. I found him to be
an engaging, thoughtful man who
clearly enjoys grappling with complex
legal issues and delights in the special
challenges and responsibilities of being
a judge. His academic and professional
achievements are testimony to his ap-
preciation for the value of hard work
and determination—qualities that, in
my mind, are too often overlooked in
evaluating judicial nominees, but the
importance of which cannot be over-
stated because being a good judge re-
quires the willingness to do hard work.
Indeed, his entire life is an inspiring
example of what an individual who has
faith, ability, and a desire to work can
achieve in this country, even in the
face of the worst kinds of prejudice and
adversity. As he himself has said,
“Only in America.”

During our hour-long meeting, we
discussed a number of general legal is-
sues, certain of his writings, and his
approach to deciding cases before him
at the circuit court. I was reassured by
his answers. He did not and does not
strike me as a rigid ideologue. In fact,
his life story demonstrates that he
does not find easy comfort in conven-

addressed the

October 4, 1991

tion, but challenges settled truths with
vigor and intelligence.

I have read Judge Thomas' political
writings and his circuit court opinions.
The tone and content of some of his
earlier articles and speeches raised
questions in my mind, but I understand
that they were written while he was in
the political arena. Judge Thomas' ju-
dicial opinions, on the other hand, have
a distinctly different cast. They are, on
the whole, solid, thoughtful, and bal-
anced.

The uproar over Judge Thomas' ex-
ploration in his writings of principles
of natural law is curious and, I fear, on
the part of some who should know bet-
ter, disingenuous. Jurists of all persua-
sions have looked to higher principles
in interpreting the Constitution and
have found emanations and penumbras
and original intent. Indeed, natural law
as applied to debate over equal rights—
which is how Judge Thomas limited it
in his conversation with me and in his
testimony—has a distinguished history
in our Nation and, in fact, I am proud
to say found its origins in my State of
Connecticut. As Justice Thurgood Mar-
shall noted in his brief on behalf of the
NAACP Legal Defense Fund in Brown
versus Board of Education:

The first comprehensive crystallization of
antislavery constitutional theory occurred
in 1834 in the arguments of W.W. Ellsworth
and Calvin Goddard, two of the outstanding
ls.wyers and statesmen of Connecticut, on
the appeal of the conviction of Prudence
Crandall for violation of an ordinance forbid-
ding the education of non-resident colored
persons without the consent of authorities.
They reveal this theory as based on broad
natural rights premises and on an ethical in-
terpretation of American origins and his-
tory.

Judge Thomas has explained to my
satisfaction that his praise for Lewis
Lehrman’s article applying principles
of natural law to the debate over abor-
tion does not signal his adoption of
natural law as a judicial philosophy or
his endorsement of Lehrman’s conclu-
sions. There is no hint of natural law
analysis in any of Judge Thomas’ cir-
cuit court opinions.

Many people are deeply and under-
standably troubled by the serious con-
sequences for our society if Roe versus
Wade is overruled by the Supreme
Court. On this question, I take Judge
Thomas at his word, given under oath,
that he has not reached a conclusion
on the legal issues underpinning Roe
versus Wade. Those who doubt that and
assume he has passed a White House
litmus test on the issue also have to
assume that the next nominee would
face the same testing.

Overall, Mr. President, however, I
must say that I found Judge Thomas’
testimony before the Judiciary Com-
mittee to be unsatisfying, and I would
guess he did, as well. I was disquieted
by his testimony, not because he ex-
pressed some views which are different
from mine, which he did, but because
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he appeared almost casually willing, at
times, to express opinions on some
very current and complex issues of con-
stitutional law—for example, on the es-
tablishment of religion clause—and re-
luctant to express any thoughts on oth-
ers.

That quick conclusiveness on some
issues and labored circumspection on
others is at odds with my personal im-
pression of Judge Thomas from our
meeting this summer, from my reading
of his judicial opinions, and from the
impression of many others who have
known Judge Thomas long and well.

I have concluded that the confirma-
tion process, particularly as it has
evolved since the Bork nomination,
evoked that result. The lesson appar-
ently learned by the White House and
by nominees from Judge Bork'’s defeat
is that blandness and selective forth-
rightness are rewarded. Nominees are
in the position of choosing which con-
stitutional issues appear to be politi-
cally safe and popular to speak about
freely, and which are not.

That leads me to say that I am sure
I find myself in the minority in sug-
gesting that Judge Thomas and other
nominees should express fewer, rather
than more, opinions on controversial
constitutional cases in their testimony
before the Senate.

I do not believe that a nominee
should be required to indicate how he
or she may vote on a particular issue
that is likely to be coming before the
Court, or be asked to endorse or criti-
cize particular Supreme Court deci-
sions that are unsettled or controver-
sial.

As a lawyer, I am disturbed by the
notion that litigants may appear be-
fore Justices of the Supreme Court,
who have committed themselves in a
political forum to one or another side
of a complex constitutional issue, with-
out the benefits of briefs, oral argu-
ments, or research. Nominees should be
asked their views on legal issues, but
not be cajoled or coerced into pro-
claiming positions on unsettled or con-
troversial cases that have been heard
by the Court, or are likely to be heard
by the Court.

Part of the blame for this
politicization of the judicial nomina-
tions process lies, of course, with the
tendency of some in the Reagan and
Bush administrations to treat the Su-
preme Court appointments as just one
more campaign promise. Who can
blame the members of the Judiciary
Committee for asking probing ques-
tions on controversial constitutional
issues aimed at determining if a litmus
test has already been applied, if a Pres-
idential candidate has baldly promised
the voters one kind of Supreme Court
or another? And who can blame the ad-
ministration for selecting nominees
whose judicial records and writings are
thin enough to avoid alienating too
many Senators, or for coaching nomi-
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nees, especially those like Judge
Thomas who do have ample written
records, to be circumspect on some is-
sues and not on others.

Mr. President, I think this cycle has
deep roots, and it originates, I believe,
in the unwillingness of the executive
and legislative branches to confront
controversial societal problems, prefer-
ring instead to let the judiciary make
society’s tough choices. Indeed, the
first aggressive Senate questioning of
Supreme Court nominees was by con-
servative Senators in the late 1950's
who, disturbed by the Court’s activism
on civil rights in the face of congres-
sional and Presidential delay, sought
assurances that nominees favored judi-
cial restraint.

The pattern has been repeated, of
course, several times since then. The
judiciary fills the vacuum on a pressing
political problem which neither execu-
tive or legislative branches is willing
to confront. The nomination process
then becomes highly politicized as ad-
vocates on opposite sides of the Court’s
decision seek to endorse or reject
nominees who are likely to overturn
the precedent.

The process, in my opinion, is not
healthy. It harms all three branches of
Government. It muddles the process of
evaluating nominees, and makes the
task of developing a uniform standard
to apply to all nominees virtually im-
possible.

Mr. President, after much thought, I
have concluded that the dissatisfaction
I felt after the Thomas hearings is
more a reflection of the cycle I have
described, the shortcomings of the
process, of which I see Judge Thomas
as a victim rather than an indictment
of his abilities or character.

In listening to our colleague from
Missouri, Senator DANFORTH, on the
floor of this Senate during the morning
of the Judiciary Committee vote, I was
struck, as I must say I so often am, by
the good sense of what he had to say.
The process of evaluating any judicial
nominee, he noted, contains a large
element of trust. We are trying to
project what a nominee will do over a
period of years to come.

Judge Thomas' strongest supporters,
Senator DANFORTH continued, are those
who know him best. His most vocal
critics are those who know him least. I
have heard from a wide range of people,
people I know, people I do not know,
many of whom know Judge Thomas
well, either because they worked for
him, or with him, or in the case of Sen-
ator DANFORTH, for whom he worked. I
have been struck by the uniformity of
their praise for his openmindedness, his
character, his intellect and powers of
analysis, his discipline, and his fair-
ness.

The heartfelt loyalty and respect he
engendered from many people who hold
very different political views than he,
including my teacher and friend, Guido
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Calabresi, now dean of the Yale Law
School, is impressive.

Mr. President, while we in this
Chamber are agitating over what effect
this nominee may have on our system
of justice, we must be certain not to
treat him unjustly; for if we do an in-
justice to an individual in pursuit of a
general notion of justice, have we, in
fact, acted justly? Judge Thomas has
come very far in his life, from impover-
ished rural Georgia, to two of the fin-
est academic institutions in our coun-
try, to the Missouri Attorney General's
Office, to the staff of the U.S. Congress,
to the private sector, to the executive
branch, to the D.C. Court of Appeals,
and now to the steps of the U.S. Su-
preme Court.

We must not deny him entrance be-
cause we are disturbed by how political
the nomination process has become, or
because we are concerned about the di-
rection that previous nominees, al-
ready confirmed by the Senate and sit-
ting on the Supreme Court, may take.
In my opinion, it would be unfair and
unjust to this man, Clarence Thomas.

Mr. President, the Constitution does
not grant the Senate the privilege of
nominating Supreme Court Justices.
Our responsibility is to advise and con-
sent. For me, that means determining
whether the nominee, the person nomi-
nated by the President, has the req-
uisite legal competence and balance,
the personal character and intellect,
and the independence and fairness of
judgment.

Mr. President, I conclude that Judge
Thomas does have these requisite char-
acteristics, and I will, therefore, vote
to confirm his nomination.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER
KoHL). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SMITH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SMITH. Mr. President, the 1988
election was a referendum in that it
was not only a referendum for our
President, but I think it was a referen-
dum as a nation in terms of what kind
of courts we are going to have in the
future, what kind of people we are
going to have upon those courts.

The American people in that election
rejected the lenient courts of the 1970's,
judges who place the rights of erimi-
nals above the rights of victims, judges
who expunge from the Bill of Rights
enumerated rights they do not agree
with, while inventing rights not men-
tioned in the document at all.

Mr. President, the American people
did choose George Bush but, in the
process, they cast their lot in favor of
judges who interpret the law, not
judges who make it, judges who do not

(Mr.
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place the rights of criminals ahead of
the rights of victims, and judges who
do not view their role as engineering
society around their particular social
views. I believe that Clarence Thomas
is that kind of judge.

By now, the details of Clarence
Thomas’ childhood have become as fa-
miliar as they are extraordinary. He
was raised by foster parents, educated
by nuns, victimized by poverty and rac-
ism. Thomas is a role model for chil-
dren currently struggling against the
same formidable obstacles. Despite the
representations to the contrary by
even his harshest critics, Thomas suc-
ceeded on the basis of his own merit,
period. He attended college and was ad-
mitted to Yale Law School before the
infamous 1972 Executive order, which
made affirmative action the law of the
land.

Now we are treated to somewhat in-
sulting insinuations that Clarence
Thomas could not have made it with-
out racial preference, this by the same
partisans who claim that racial quotas,
rather than standardized test scores,
should be considered in everything
from college admissions to employ-
ment decisions. It is almost as if these
critics begrudge Clarence Thomas his
success.

Let me repeat that. It is almost as if
these critics begrudge Clarence Thom-
as his success. He did not make it be-
cause of affirmative action. He made it
on his own. He pulled himself up by his
bootstraps. He now is a nominee for the
highest court in the land and somehow
he should feel guilty about his success.

Mr. President, I support the nomina-
tion of Clarence Thomas to the Su-
preme Court, and I support the nomi-
nation not because I am sure how he
will decide any particular case—I
might know how I hope he would de-
cide those cases, but I am not sure—
but because I believe his judicial phi-
losophy is consistent with the judicial
role envisioned by the Founding Fa-
thers, that judges should interpret the
law, not make it.

Clarence Thomas has been pilloried
for stating that ‘‘Economic rights are
protected—by the Constitution—as
much as any other rights.” But the
protection of private property from the
whims of government was a concept
which was built into the Constitution
by the Founding Fathers themselves.
The fifth amendment specifically pro-
hibits the taking of private property
without just compensation. And the
14th amendment prohibits the taking
of property without due process of law.

Therefore, if Thomas' detractors
have problems with economic rights,
they should direct their grievances
against their real enemies, James
Madison and Alexander Hamilton.

Clarence Thomas has been impugned
for writings about racial quotas and his
belief that people should be hired on
the basis of merit, rather than the

CONGRESSIONAL RECORD—SENATE

color of their skin. Thomas' own life
stands as a moving example of the va-
lidity of this concept. This is what
Clarence Thomas believes, but, Mr.
President—and perhaps more impor-
tantly—this is also what the American
people believe. The American people
agree with Clarence Thomas.

The process of confirming a Supreme
Court Justice has become a strange
and curious animal. We have heard a
lot over the past few days about the
need for balance, balance on the Court.

Less than a decade and a half ago,
when a liberal President was nominat-
ing liberal judges to a liberal Court,
you did not hear a whole lot about the
need for nominating conservatives in
order to balance the Court. In fact,
when confronted with some of the radi-
cal leftwing views of some of the Carter
nominees, many of those most vocifer-
ous critics of Thomas' refusal to take
positions on specific issues were de-
nouncing what they called litmus test
and singing a different tune.

Let us listen to some of that music.
Speaking on the Senate floor on Sep-
tember 25, 1979, concerning the nomina-
tion of a controversial liberal Con-
gressman Abner Mikva to be a judge on
the D.C. Circuit Court of Appeals, the
current distinguished chairman of the
Senate Judiciary Committee laid out
the standard which I believe is just as
relevant today as it was under the
Carter administration. ““I believe,’ said
Chairman BIDEN, ‘“‘what is properly be-
fore us here as we consider Congress-
man Mikva's nomination is not the
views that he has expressed on public
issues as a Member of Congress, but
rather the degree to which he possesses
those attributes experience has been
shown to be desirable in a judge, par-
ticularly the ability to be objective on
the bench. To apply any other standard
would be to disqualify from the judici-
ary virtually any public person who
has been willing to take positions on
judicial issues. Specifically, I do not
believe elected officials should be dis-
qualified for service on the Federal
bench simply because during the course
of their political careers they have ad-
vocated positions with which some
seem have disagreed.”” Those remarks
were made by Chairman BIDEN in 1979
regarding a liberal appointee.

The Senator from Massachusetts [Mr.
KENNEDY] echoed these same senti-
ments during the same debate when he
stated: ‘‘When an individual is nomi-
nated to the Federal bench the ques-
tion for us to consider is not how he
would or did write the law as a legisla-
tor. The question is whether he is will-
ing and able to interpret the law as we
and those before us have written it.
The answer does not turn on politics; it
turns on ability, sensitivity, and per-
haps most importantly, integrity.”
Those remarks were made by Senator
KENNEDY, one of the harshest critics
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today of conservative Judge Clarence
Thomas.

Well, Mr. President, I agree with Sen-
ator KENNEDY. And furthermore, I be-
lieve that what is sauce for the goose is
sauce for the gander. There is no dif-
ference between Abner Mikva and Clar-
ence Thomas other than the fact that
Clarence Thomas is not a denizen of
the far left.

Just because we have a conservative
President and conservative nominees
does not mean that the congressional
role has somehow been radically al-
tered. This Senator, for one, is offended
by organizations which first attached
Thomas because of his opposition to
abortion which now attack him be-
cause he refused, in his Judiciary Com-
mittee testimony, to speak out against
abortion. Judge Robert Bork, one of
the most distinguished scholars ever to
be nominated for the Supreme Court,
answered all of these questions—and he
was lambasted for having prejudged the
issues. The process has become a game
in which groups are willing to use any
argument necessary to destroy the rep-
utation and career of a decent man be-
cause they believe he will not adju-
dicate in accordance with their views.
That is a bad process and it ought not
be adhered to.

Mr. President, it is hard to imagine
what sort of nonliberal nominee would
be acceptable to the liberal Washing-
ton interest groups. Who would it be? If
a nominee has extensive writings and
is candid with respect to his views, he
is attacked for having prejudged the
issue. If he has written little and re-
fuses to comment on issues, he is at-
tacked for being an unknown quantity.
What can a nominee say that will sat-
isfy these people? What if, for instance,
in response to repeated demands that
he endorse so-called constitutional
rights which judges have pulled out of
their hats, a Supreme Court nominee
in Thomas’ position had simply re-
sponded:

It is emphatically the province and duty of
the Judiclal Department to say what the law
is. * * * If two laws conflict with each other,
the courts must decide on the oparation of
each. * * * This is of the very essence of ju-
dicial duty.

Clearly, such a neanderthal could
never be confirmed by our enlightened
Judiciary Committee. Such a mecha-
nistic view of the law would surely
deny a woman’s right to choose—and
would reverse three decades for civil
rights advances.

So the Senate would reject this nar-
row-minded ultraconservative nomi-
nee. And, in the process, it would have
rejected John Marshall for a seat on
the Supreme Court and would have re-
pudiated Marbury versus Madison.

Mr. President, if Thomas' detractors
have problems with the Founding Fa-
thers, they can always try to amend
the Constitution. If they have problems
with the choices made by the American
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people through our democratic process,
they can take their case to the elector-
ate. But let us not scapegoat Thomas
because he represents a convenient tar-
get for Washington interest groups who
are out of touch with the popular will.

Mr. President, I am proud to support
the nomination of Clarence Thomas as
an associate justice of the U.S. Su-
preme Court and urge the Senate to act
accordingly and put him on the bench.

Mr. CRANSTON. Mr. President, the
vote to confirm an individual to as-
sume a lifetime position on the Su-
preme Court is one of the most impor-
tant votes that any Member of the Sen-
ate is ever called upon to cast. A Su-
preme Court Justice serves for life, is
not directly accountable to the people,
and affects the lives of millions of
Americans and generations of future
Americans.

Our Founders understood the signifi-
cance and potential consequences of a
nomination to the Supreme Court. The
Founders knew that those called to
serve on the Nation’'s highest court are
entrusted with the responsibility of
safeguarding the individual rights and
liberties secured by the Constitution,
particularly the Bill of Rights.

That is why they gave the Senate its
advise-and-consent role and the respon-
sibility to serve as a check and balance
to the President’s power to nominate.
And, in my view, that is why there
should be no presumption in favor of
confirming a nominee simply because
the President selects him.

I know that the Presiding Officer at
the moment, the distinguished Senator
from Wisconsin [Mr. KoHL], viewed his
role on the Judiciary Committee as one
totally independent of the President
and of the executive branch. He voted
his own conscience, and I think he
made a very wise decision on that com-
mittee in voting against this nominee.

The burden is on the nominee to
demonstrate to the Members of the
Senate—who have the awesome respon-
sibility to make a judgment on the
nominee’s qualifications to serve on
the highest court of the land—that he
or she possesses an understanding and
commitment to the fundamental rights
and liberties which are inherent in our
Constitution and way of life.

Judge Thomas had the opportunity
to meet that burden. Judge Thomas did
not have to answer questions as to how
he would rule in a specific case. He was
never asked to do so. He was asked to
share with the committee how he
would approach fundamental issues.
Judge Thomas' task was to instill con-
fidence that he appropriately values
our hard-won rights and liberties.

But Judge Thomas chose not to meet
that challenge. Instead, he chose to
disavow and disassociate. He asked
that we evaluate him based solely on
his brief tenure on the court of appeals
and his 5 days of testimony. He asked
that his prior statements raising con-
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cerns about his views on issues such as
abortion, natural law, affirmative ac-
tion, separation of powers, and con-
gressional intent be disregarded. He
sought to disavow statements and prin-
ciples he espoused as a member of the
Reagan and Bush administrations. But
then he declined to give the Senate any
insight into his constitutional philoso-
phy.

The sparse content of the testimony
offered before the Judiciary Committee
served only to intensify the scrutiny of
Judge Thomas' pre-judicial remarks.
Judge Thomas conducted himself as if
the presumption of suitability was in
his favor rather than accepting that
the burden of proof rests with him to
establish his understanding of, and his
commitment to, the concepts embodied
in the spirit and words of the Constitu-
tion. Before his appearance before the
Judiciary Committee, the odds were
high that he would receive the support
of a majority of the committee. His de-
cision to refuse to answer in a forth-
right manner the questions posed to
him has, rightfully, resulted in the
growing tally against his nomination.

Mr. President, my responsibility in
this vital process of advise and consent
is not to take a leap of faith that a
nominee is committed to protecting
our valued rights and freedoms. I can-
not ignore the positions a nominee ar-
ticulated and the actions he took on
important issues while a member of the
executive branch. I cannot simply hope
that a nominee will exhibit the quali-
ties we most need in our Justices.

Mr. President, a nominee who seems
to tailor his remarks to his audience,
who would have us believe that he has
never even discussed with anyone on
Earth one of the most important issues
of our time—choice—and who now
claims to have no attachment to the
ideas he embraced in the recent past,
does not inspire confidence that the
robe of the Justice will fit as well as
Judge Thomas would have us believe.

I voted against Justice Souter be-
cause he took the position that Mem-
bers of the U.S. Senate were not enti-
tled to know his views or understand
what legal philosophy he would apply
in approaching important, fundamental
issues such as a woman's right to
choice in matters relating to abortion.
Justice Souter's decisions during his
first term—particularly his vote up-
holding the right of the Federal Gov-
ernment to prevent doctors from pro-
viding their patients information relat-
ing to their right to choose an abor-
tion—suggests that my concerns about
a nominee who is not willing to answer
questions about individual liberties are
well-founded. I will not vote to confirm
a nominee to the Supreme Court who
refuses to be forthcoming in the very
process the Constitution says we in the
Senate must carry out.

I think the nomination process, par-
ticularly in the committee but also on
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the floor, becomes a travesty when we
are not given the opportunity to under-
stand the philosophy of the nominee.
And that travesty is an even greater
problem when, as in the case of Justice
Souter, and now Judge Thomas, we are
presented a nominee whose record
leaves so many questions.

We have not been given, in the cases
of Judge Thomas and Justice Souter, a
nominee with a distinguished and clear
record on the issues, in general philo-
sophical terms, that will come before
the Court. And what record does exist
fails to give us any significant clues or
insights.

I hope we will return to the time
when the President chooses nominees
who have distinguished records that
are very clear, that cannot be denied or
concealed or changed in the course of
the process.

I think the country will be better
when we return to the situation we had
in the past. Certainly, the Supreme
Court will be better.

Mr. President, for these reasons I will
vote against confirmation of the nomi-
nation of Clarence Thomas to sit on
the Supreme Court of the United
States.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. THURMOND. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THURMOND. Mr. President, I
would like to briefly respond to some
comments which have been raised re-
garding Judge Thomas during the de-
bate on his nomination.

First, Judge Thomas was questioned
at length before the Judiciary Commit-
tee regarding the abortion issue. I have
reexamined Judge Thomas' testimony
on this matter. Judge Thomas testified
that he had not debated the specific
ruling in Roe versus Wade to the point
of a conclusion regarding its outcome.
He also made it very clear that, even if
he had, he felt it inappropriate to dis-
cuss that opinion before the commit-
tee. I commend Judge Thomas for at-
tempting to maintain his impartiality
on controversial issues, such as abor-
tion, that may come before the Court.

When asked about discussions of the
Roe case between law students at Yale,
he stated that he did not remember
personally engaging in those discus-
sions. Judge Thomas stated that since
law school he has engaged in general
discussion regarding the issues raised
by Roe. He also testified that he has
not formed, or expressed, an opinion on
the outcome of that case. I believe a
careful reading of Judiciary Committee
hearing transcript will show that
Judge Thomas stated that he did not
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actively debate the legal basis for Roe
to the point of forming an opinion on
its outcome.

One other point I believe is relevant
to this discussion. Judge Thomas has
stated that he believes the Constitu-
tion protects the fundamental right of
privacy. Mr. President, this is an im-
portant point which should be consid-
ered in this debate.

As well, it has been suggested that
Judge Thomas selectively answered
questions during his hearing on topics
such as the death penalty and the use
of victim impact statements and
should, therefore, be willing to openly
discuss abortion.

The question about the death penalty
and victim impact statements were
general and in those areas where the
law is now well settled, and not in dis-
pute.

I believe it is inappropriate now for a
nominee to the Supreme Court to an-
swer specific questions about unsettled
cases or issues that may come before
the Court. Each case must be decided
upon the facts and questions of the law
raised by that case after a judge has
had time to fully contemplate a just
decision. The impartiality and inde-
pendence of the Court would be com-
promised if a nominee had to prejudge
any issue that may come before him.

Mr. President, the topic of natural
law was raised throughout the commit-
tee hearing and was touched upon dur-
ing the debate. Some have criticized
Judge Thomas because of his previous
remarks on the use of natural law;
namely, that his comments do not give
them a clear understanding of Judge
Thomas' judicial philosophy. Judge
Thomas has stated that he does not be-
lieve that natural law should be relied
upon in constitutional adjudication.
His record on the District of Columbia
circuit bench is clear that he has de-
cided the issues based on constitu-
tional interpretation and legislative
intent, and not natural law.

Mr. President, I would like to briefly
respond to the comments suggesting
that Judge Thomas is insensitive to
the rights of women and minorities.
Nothing could be further from the
truth. In fact, as Chairman of the
EEOC, Judge Thomas was instrumental
in helping women. During his tenure,
the EEOC won monetary relief for vic-
tims of sex discrimination. Women
benefited from over a total of $95 mil-
lion in lawsuits pursued by the EEOC
under Judge Thomas' leadership. I be-
lieve that his record in this area is a
solid one. As well, during his tenure,
lawsuits filed on behalf of victims of
discrimination more than doubled.
Some 3,300 lawsuits were filed and
nearly $1 billion dollars in monetary
benefits were obtained for those who
had suffered discrimination. Addition-
ally, Judge Thomas was influential in
helping develop the position that sex-
ual harassment claims were covered by
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title VII of the Civil Rights Act in the
case of Meritor Savings Bank versus
Vinson. The rhetoric by those opposing
Judge Thomas is simply not supported
by the facts of his record. I believe his
action on behalf of women and minori-
ties is highly commendable.

Mr. President, I thought it was im-
portant to clear up these points which
were raised.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, in my
remarks today, I want to address Judge
Thomas’ past statements and actions
as a member of the executive branch,
which raise grave concerns about his
views on the separation of powers and
the role of Congress in our constitu-
tional structure.

In some instances, his views are a
challenge to 200 years of precedent. His
comments reflect an extraordinary de-
gree of hostility toward the legislative
branch of Government. His statements
and actions display a strong inclina-
tion to exalt the executive branch in
ways that ought to be of deep concern
to every Member of this body.

Judge Thomas' approach to the sepa-
ration of powers, if accepted by a ma-
jority of the Supreme Court, will un-
dermine Congress ability to function
effectively as the day-to-day voice of
the American people in a wide variety
of areas.

If the Justices of the Supreme Court
tilt toward the President instead of
fairly arbitrating our disputes, they
can profoundly after our system of gov-
ernment, which depends on the exist-
ence of three separate and coequal
branches. By adopting absurdly narrow
interpretations of congressional stat-
utes or deferring to minimally plau-
sible executive branch interpretations
which defy the clear intent of Congress
and disregard the plain legislative his-
tory, the Court can effectively deny
the legislative branch its constitu-
tional power to make law.

Judge Thomas’ record reveals many
reasons to believe this is exactly what
he will do as a member of the Supreme
Court.

During his tenure at the EEOC,
Judge Thomas had many bitter con-
frontations with Congress, which ap-
parently left him extremely hostile to
this body. Here are a few of the things
he has publicly said about Congress:

To put it simply, there is little delibera-
tion and even less wisdom in the manner in
which the legislative branch conducts its
business.

Congress has been an enormous obstacle to
the positive enforcement of civil rights laws
that protect individual freedom.
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In obscure meetings, [members of Con-
gress] browbeat, threaten, and harass agency
heads to follow their lead. Thus Congress op-
erates in the shadows, and then produces
press releases to show what a fine job it has
been doing.

Judge Thomas has called Members of
Congress petty despots and has said
that the institution is ‘‘out of control.”
He has said that many who go before
congressional committees share a de-
sire to tell Congress to go to hell. He
has referred to GAO as ‘‘the lapdog of
Congress."’

Judge Thomas has also repeatedly
condemned Congress’ exercise of its
oversight function. He has argued that
a Senate Aging Committee investiga-
tion, which discovered that the EEOC
has allowed the statute of limitations
to expire in thousands of age discrimi-
nation cases, “‘disrupt[ed] civil rights
enforcement.”” Without congressional
intervention, thousands of older work-
ers would have lost their federally pro-
tected right to be free from employ-
ment discrimination. Apparently, that
fact did not demonstrate to Judge
Thomas the need for the committee’s
investigation.

On a number of occasions, Judge
Thomas praised Oliver North and con-
demned Congress' investigation of the
Iran-Contra scandal. According to
Judge Thomas, Oliver North ‘“did a
most effective job of exposing congres-
sional irresponsibility. He forced [Con-
gress'] hand, and revealed the extent to
which their public persona is fake."”

Even during the hearing, when vir-
tually every statement he made was
designed to avoid controversy, he said
that he still believes that some over-
sight efforts go too far in
micromanaging Federal agencies.

Yet Judge Thomas asks us to accept
his view that he now respects Congress
oversight function, and that he bears
no bias or any other hard feeling
against Congress because of past con-
flicts. He asked us to trust that as a
Justice he will set aside his long-held
policy beliefs and defer to Congress
when interpreting statutes.

He asks us to ignore his sharp criti-
cisms of virtually all race-conscious
remedies for past discrimination.

He asks us to ignore his statements
asserting that business rights deserve
the same protection as individual
rights or any other rights.

He asks us to ignore his hostile state-
ments about the minimum wage, the
Davis-Bacon Act, the Family and Medi-
cal Leave Act, entitlement programs,
and the Departments of Labor, Com-
merce, and Agriculture.

Judge Thomas’ record reveals that he
may not be able to shed his past as eas-
ily as he asks us to believe. According
to recent press reports, just 3 months
ago Judge Thomas prepared a draft
opinion in his first case on the D.C.
Court of Appeals to raise a significant
question of deference to Congress.
Judge Thomas circulated his draft
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opinion to other members of the court,
but no further action was apparently
taken after his nomination to the Su-
preme Court, and the opinion has not
been made public.

This case, Lamprecht versus FCC, in-
volved a challenge to Congress' deci-
sion to increase the number of women
and minorities with scarce Federal
broadcast licenses by requiring the
FCC to grant qualified women and mi-
norities some preference in awarding
such licenses. Congress decided that
such an increase would benefit all
Americans by promoting diversity in
broadcasting. In the case, the FCC had
awarded a license to a woman, and the
award was challenged by a competing
applicant for the license on the ground
that the statute directing the FCC to
continue its preference policy was in-
valid. According to press reports,
Judge Thomas' draft opinion accepted
that argument, on the ground that
Congress had offered inadequate evi-
dence when passing the statute that
awarding licenses to women would in-
crease broadcasting diversity.

Last year, the Supreme Court upheld
the congressional preference for mi-
norities in Metro Broadcasting versus
FCC. During the hearings, Judge
Thomas specifically testified that he
had no reason to disagree with the
Court’s decision in Metro Broadcast-
ing. He also stated that he accepted
Supreme Court rulings directing courts
to give greater preference to congres-
sional enactments than the State or
local laws. But Judge Thomas never
mentioned Lamprecht versus FCC in
either of these exchanges, even though
he obviously has been deeply involved
in both aspects of the gquestions he was
asked—his views on the statutory pref-
erence for women and minorities, and
his views on the degree of deference
courts must give to Congress.

It is not clear whether Judge Thom-
as’ D.C. Circuit opinion will ever see
the light of day. What is clear is that
he was not entirely candid with the
committee in discussing this issue, and
that the open mind he professed to
have on the Metro Broadcasting case
may well have been much more closed
than he led us to believe.

(Mr. BINGAMAN assumed the chair.)

Mr. KENNEDY. Mr. President, it is
clear why Congress provided a pref-
erence for women and minorities in li-
censing broadcast stations. The fact of
the matter is that minorities in this
country have been a lot less able to for-
mulate the capital needed to purchase
broadcast stations, whether TV sta-
tions or radio stations. As time goes
on, there are fewer and fewer fre-
quencies remaining for television and
radio stations for any individuals in
this country. And the existing small
number of stations owned by minori-
ties, women, and disabled is striking.

It was with this problem in mind
that Congress decided to give some de-
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gree of preference to minorities and
women. There was a recognition by the
Congress that diversity in this ex-
tremely important area of communica-
tion is advantageous to the United
States as a society.

On the one hand, we see that the
nominee apparently does not dispute
the Supreme Court decision permitting
some degree of recognition on the basis
of race. The question now is whether
that same recognition will be provided
to women. The best information that
has been made available in the press is
that Judge Thomas did not believe that
there was sufficient evidence for Con-
gress to take that action, to provide
the degree of recognition for women in
our society that it provided for minori-
ties.

But I think if any of us in any of our
States was asked how many of the
major radio stations, how many of the
major television stations, owned by
women in our communities, they would
be hard pressed to mention many, or
even a few. That certainly is true with
regard to the major networks or Fox
Broadcasting, or CNN, or others.

So it would have been entirely appro-
priate for the Judiciary Committee to
delve into Judge Thomas' views on, and
understanding of, the kind of discrimi-
nation women have experienced across
this country in recent times. This issue
is particularly important given his
comments about the issue of affirma-
tive action.

But by failing to mention the
Lamprecht case, Judge Thomas left us
to make a judgment on a very, very
important issue that reflects on the
kind of society that we are going to be
with an important question unresolved.
The Judiciary Committee and the Sen-
ate were really left in the dark on this
issue.

In addition, Judge Thomas has ex-
pressed his agreement with Justice
Scalia, one of the current Court’s most
conservative members, on several im-
portant and highly controversial is-
sues.

After the Supreme Court decided in
Johnson versus Santa Clara that an
employer can use affirmative action to
open its previously segregated work
force to women, Judge Thomas con-
demned the majority opinion and ex-
pressed his hope that Justice Scalia’s
dissent would provide guidance for the
lower courts and would form the basis
for a future majority opinion.

In that case, the employee has 238
professional positions and not one
woman prefessional employee.

When the employer went to fill the
next job opening, it qualified people for
the position, one of whom was a
woman. The employer gave the job to
the woman, and its decision was chal-
lenged by one of the other applicants,
who had scored two points higher on a
subjective interview—not on a written
test—on a subjective interview. Two of
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the three members of the interview
panel had previously worked with the
woman applicant. One had refused to
provide her necessary work clothing.
He told her that she ought to wear her
own clothes because coveralls were for
men. The second referred to this
woman as a rebel-rouser. There is clear
evidence that two of the three individ-
uals on that panel had expressed hos-
tility toward the woman applicant, and
still she had only scored two points on
a subjective interview below the indi-
vidual who challenged her selection.
She was deemed to be qualified in
every other respect, and there were no
other women in any of those profes-
sional positions. The Supreme Court
made the decision that the woman
should be able to hold that job. Judge
Thomas disagrees.

If we look back again at what his po-
sition allegedly is on set-asides for
women, if we look back on his ref-
erences to Thomas Sowell, where he
commended Sowell's stereotyped de-
scriptions of women in the work force,
we must have serious doubts. Sowell
apparently believes that a woman'’s
place is in the home, and it should be
in the home if that particular Woman
chooses to be in the home. But if that
woman needs or wants to work, she
should not be held back on the basis
that she is a woman.

That is what we are talking about.
We are going to need justice when we
are faced with questions about equal
protections of the law. The Constitu-
tion promises equal protection of the
law without regard to race, without re-
gard to religion, without regard to gen-
der. We want an individual who is
going to be promoted to the Supreme
Court who has that kind of core under-
standing of a key element of the 14th
amendment.

Just as Judge Thomas sided with
Justice Scalia or Johnson, so he sided
with Justice Scalia on Morrison versus
Olson. After the Supreme Court, De-
cided 7-1 in Morrison that Congress can
constitutionally authorize a special
independent prosecutor to investigate
criminal wrongdoing by high-level
Government officials, Judge Thomas
praised Judge Scalia’s dissent in glow-
ing terms.

In a speech at Hofstra University
Law School, Justice Scalia discussed
his view of the proper use of legislative
intent in judicial decisionmaking. Ac-
cording to Justice Scalia, courts
should never look at legislative intent
when interpreting statutes because, in
his view, committee reports and floor
debates are too contradictory and
vague to provide an appropriate basis
for judicial decisionmaking. Let every
Member of the Senate who is going to
be making their judgment know what
Justice Scalia has stated about legisla-
tive intent in judicial decisionmaking.

According to Justice Scalia, who
Judge Thomas has praised, courts
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should never look at legislative intent
when interpreting the statutes be-
cause, in his view, committee reports
and floor debates are too contradictory
and vague to provide an appropriate
basis for judicial decisionmaking.

Rather, whenever a statute is not ab-
solutely clear on its face, Judge Scalia
believes the courts should defer to ex-
ecutive branch interpretations, even if
those interpretations defy Congress’
clear intent.

We know that Judge Thomas has
sided with Justice Scalia on two criti-
cal issues concerning the separation of
power between the executive and legis-
lative branches. He may well side with
Justice Scalia on the question of legis-
lative intent.

If we vote to confirm Judge Thomas,
we may well be condemning Congress
to deal with every conceivable possibil-
ity in express statutory language, or
let a hostile executive branch decide
what our statutes mean.

Or take another example. The roles
of the legislative and executive
branches would be drastically altered if
the Supreme Court gives the President
the power to veto particular line items
in appropriations bills, rather than re-
quiring him to sign or veto the bills as
a whole. The Republican Party plat-
form explicitly states that the Presi-
dent already possesses this power, and
Judge Thomas may well agree. In a
1987 speech, he described the line-item
veto as within a range of concerns
which *‘‘is coequal with the range of
economic rights itself.”

Judge Thomas has repeatedly stated
that economic rights “‘are protected as
much as any other rights' and ‘‘are so
basic that the Founders did not even
think it necessary to include them in
the Constitution’s text."

The current right-wing agenda in-
cludes developing a test case to take
this issue to the Supreme Court. Presi-
dent Bush has apparently instructed
his White House counsel and his Budg-
et Director to find an appropriate test

case.

With Judge Thomas on the Supreme
Court, they are more likely to win it.

There are many reasons to be con-
cerned by the prospect that Judge
Thomas' views on the Constitution and
the separation of powers may become
the law of the land. There is, however,
absolutely no reason to permit that to
occur.

The Constitution gives the Senate
and the President a shared role in de-
ciding who sits on the Supreme Court.
The Senate’s advice and consent role is
not subordinate to the President’s role.

Indeed, the Constitution originally
gave the Senate alone the power to ap-
point Supreme Court Justices. It was
only at the last minute that the Fram-
ers modified this provision to share the
responsibility between the President
and the Senate.

The Framers, in making this last-
minute change, once again recognized

CONGRESSIONAL RECORD—SENATE

the benefit of the separation of powers
and checks and balances. By dividing
responsibility between the President
and the Senate, the Framers ensured
that each can stop any attempt by the
other to stack the Court. But the sys-
tem will not work unless each Member
of this body exercises his constitu-
tional responsibility independently to
consider the President’'s nominee.

President Bush clearly did not rise
above ideological considerations when
he decided to nominate Judge Thomas,
and the Senate has both the right and
the duty to reject his confirmation if
we feel that he is wrong for the Su-
preme Court.

If we confirm Judge Thomas despite
the serious concerns raised by his
record, there is little doubt that we
will be acquiescing in the continued
transfer of power away from Congress
and into the hands of the President.

Mr. President, I ask unanimous con-
sent that a more detailed analysis of
Judge Thomas' view on executive
power and the role of Congress be
printed in the RECORD.

There being no objection, the analy-
sis was ordered to be printed in the
RECORD, as follows:

JUDGE THOMAS, EXECUTIVE POWER, AND THE

ROLE OF CONGRESS

Judge Thomas' past statements and ac-
tions as a member of the Executive Branch
raise troubling concerns about his views on
the separation of powers and the role of Con-
gress in our constitutional structure. Nu-
merous statements demonstrate a harsh at-
titude toward Congress. He record indicates
that he may have a narrow view of the cir-
cumstances under which Congress may in-
vestigate or restrain actions by Executive
Branch officials, either through direct con-
gressional oversight or through the use of
special independent prosecutors. In addition,
he has condemned Congress generally and
has criticized it for exercising powers vested
in the Executive under the Constitution.
These views indicate that Judge Thomas
may lack respect for Congress' role as a law-
making body or, more fundamentally, that
he may view much of what Congress does as
unconstitutional.!

Although during his testimony before the
Judiciary Committee Judge Thomas modi-
fied or abandoned many of his prior state-
ments and stated that as judge he would set
aside his personal views, his record still
raises serious concerns about his views of the
Executive, Congress, and the separation of
powers.

1. CONGRESSIONAL OVERSIGHT
A. General statements

During Judge Thomas' tenure at the EEOC,
his relations with Congress were often quite
strained.2 These conflicts apparently left
Thomas quite hostile to Congress and caused
him to criticize congressional oversight ef-
forts in very strong terms. In speeches given
during 1987 and 1988, he argued repeatedly
that Congress, “‘has thrust the tough choices
on the bureaucracy, which it dominates
through its oversight functions™? and that
congressional subcommittees ‘‘micro-man-
age the running of agencies.""* Without nam-
ing names, he referred to members of Con-

1Footnotes at end of article.
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gress as ‘‘petty despots’” and stated that
Congress has been “‘an enormous obstacle to
the positive enforcement of civil rights laws
that protect individual freedom.”® He also
alleged that “[iln obscure meetings, [Mem-
bers of Congress] browbeat, threaten, and
harass agency heads to follow their lead.”7
In Thomas view, ‘‘[t]Jo put it simply, there is
little deliberation and even less wisdom in
the manner in which the legislative branch
conducts its business.’ 8

In addition to these general criticisms,
Thomas has criticized specific efforts by
Congress to investigate Executive Branch
actions.

B. The Oliver North investigation

In several articles and speeches, Thomas
has praised Oliver North for exposing Con-
gress’ failures. In 1988 he stated:

‘“That [the] defense [of freedom] is still
possible is seen in the testimony of Oliver
North before the congressional Iran-contra
committee. Partly disarmed by his attor-
neys' insistence on avoiding closed sessions,
the committee beat an ignominious retreat
before North’s direct attack on it and, by ex-
tension, on all of Congress. This shows that
the people, when not presented with dis-
torted reporting by the media, do retain and
act on their common sense and good judg-
ment, and that members of Congress can lis-
ten if their attention is grabbed. Self-govern-
ment need not be an illusion!"?

Thomas also stated that he thought North
‘““‘did a most effective job of exposing con-
gressional irresponsibility. He forced their
hand, and revealed the extent to which their
public persona is fake," 10

C. The Senate Aging Committee's investigation
of the lapsed age discrimination cases

During Judge Thomas' tenure at the EEOC,
the Senate Aging Committee discovered that
the EEOC had allowed the statute of limita-
tions to expire in thousands of age discrimi-
nation cases. Initial data submitted by the
EEQOC dramatically understand the scope of
the problem. The EEOC did not cooperate
with the investigation to the Committee's
satisfaction, and it therefore issued a sub-
poena to obtain certain records. Ultimately,
Congress adopted remedial legislation to ex-
tend the statute of limitations in affected
cases.

Thomas was very critical of the Senate in-
vestigation. In 1988, for example, he alleged
that Congress was out of control and stated:

“To give a current example, my agency
will be virtually shut down by a willful com-
mittee staffer, who has succeeded in getting
a Senate Committee to subpoena volumes of
EEOC records. It will take weeks of time,
and cost in the hundreds of thousands of dol-
lars, if not in the millions. Thus, a single
unselected individual can disrupt civil rights
enforcement—and all in the name of protect-
ing rights.” 11

The fact that without congressional inter-
vention, thousands of older workers would
have lost their federally-protected right to
be free from employment discrimination ap-
parently did not cause Judge Thomas to re-
spect the need for the Committee's inves-
tigation.

D. The Senate confirmation hearings

During the hearings, Judge Thomas at-
tempted to distance himself from his harsh
statements criticizing Congress. He stated
that ““‘the oversight function of Congress [is]
very appropriate’!? and that ‘‘sometimes
those of us who have nominated and needed
to be confirmed have deep regret{s] about
negative comments about this body [Con-
gress],”” 18 He also claimed that he did “‘not
think he condoned’ Oliver North's actions. 14
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He did, however, admit that he still be-
lieves that some oversight efforts go “‘too far
in micro-managing” federal agencies.!®* In
addition, although he testified that ‘“‘[e]ven
in the speeches where I talk about oversight,
I may talk about the flaws, but I also point
out the importance of the legislative and
oversight process.' % His prior statements do
not support this claim.

1. THOMAS' CRITICISM OF THE SUPREME
COURT'S DECISION IN MORRISON VERSUS
OLSON AND THE ROLE OF THE INDEPENDENT
PROSECUTOR

In Morrison versus Olson, the Supreme
Court upheld in a 7-1 opinion the constitu-
tionally of appointing special Independent
Counsels to investigate suspected criminal
activity by high-ranking federal officials.
The Court, in an opinion written by Chief
Justice Rehnquist, held that Congress has
the authority to create special prosecutors.
Justice Scalia, the lone dissenter, argued
that Congress has no such authority, no mat-
ter how serious the allegations of criminal
activity by Executive branch officials.

In a 1988 speech, Judge Thomas stated the
Morrison was the most important Supreme
Court decision since Brown versus Board of
Education. He criticized Rehnquist's deci-
sion, and commended Scallia’ dissent. He
stated:

‘“‘Unfortunately, conservative heroes such
as the Chief Justice failed not only conserv-
atives but all Americans in the most impor-
tant Court case since Brown versus Board of
Eduation. I refer of course to the independ-
ent counsel case, Morrision versus Olson. As
we have seen in recent months, we can no
longer rely on conservative figures to ad-
vance our cause. Our hearts and minds must
support conservative principles and ideas. As
Judge Lawrence Silberman concluded his
opinion in his D.C. Circuit Court of Appeals
opinion: *This is no abstract dispute con-
cerning the doctrine of separation of powers.
The rights of individuals are at stake.' Jus-
tice Antonin Scalia’s remarkable dissent in
the Supreme Court case points the way to-
ward those prineiples and ideas. He indicates
again how we might relate natural rights to
democratic self-government and thus protect
a regime of individual rights.”" 17

During the hearings, Judge Thomas ap-
peared to state that he does not now believe
that the independent prosecutor is unconsti-
tutional.!® He argued that he was merely ex-
pressing his concern that a law enforcement
officer, unrestrained by either of the politi-
cal branches, might trample on individual
rights. 1* However, he did not adequately ex-
plain why, if this was his only concern, he
used such strong language condemning the
decision and praising Justice Scalia's dis-
sent—which argued that any law enforce-
ment by persons outside the executive
branch is unconstitutional. Moreover, he did
not explain why the provision allowing the
Attorney General to dismiss an independent
prosecutor for cause would not be sufficient
to prevent the abuses of individual rights he
said he feared.20

Thomas explicitly stated that he was unfa-
miliar with, and had not intended to endorse,
the view that the separation of powers doc-
trine should be used to curb government reg-
ulation of business, or to rule that the inde-
pendence from the President of certain Exec-
utive Branch agencies is unconstitutional, 2
These positions are, however, key issues on
the agenda of wvarious right-wing groups
whom Judge Thomas often addressed. In ad-
dition to issues such as the constitutionality
of special prosecutors or the independence of
quasi-executive agencies, that agenda in-
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cludes (1) urging the President to assert the
line item veto power; (2) rejecting the use of
legislative history to construe statues on the
theory that Congress speaks with too many
voices to be clear, while accepting Executive
Branch interpretations,®2 and (3) expanding
the use of the President's ‘“pocket veto”
power to nullify Acts of Congress during any
recess longer than three days.
III. THOMAS' CRITICISM OF CONGRESS'
LAWMAKING ACTIVITIES

In a number of speeches and articles, Judge
Thomas has argued that during the last few
decades Congress has abandoned its role as a
deliberative, law-making body and has trans-
formed itself into a quasi-executive. For ex-
ample, in 1988 he stated that ‘‘Congress no
longer stands for a deliberative body which
legislates for the common good or public in-
terest. It has become a coalition of elites, re-
flecting various interest groups.”" 2

In Thomas' view, members of Congress
enact vague legislation which leaves difficult
policy decisions to executive agencies and to
the courts, and then mirco-manage the ad-
ministrative process in order to promote the
goals of the interest groups to which they
are indebted, while avoiding paying the po-
litical price for their decisions, 24

Thomas appears to believe that such ac-
tivities are not only improperly instrusive—
they are unconstitutional. He has argued
that Congress' transformation from a law-
making body to a quasi-executive has al-
tered the constitutional role of the Execu-
tive and the courts and threatens the separa-
tion of powers. 2® Although his position is not
entirely clear, he appears to argue that Con-
gress may only enact statutes which control
“the general conditions under which depart-
ments and agencies ought to operate” and
that it must leave to the executive branch
decisions about ‘‘how to adapt the general
law to particular circumstances, 2

If Thomas in fact believes that Congress
acts unconstitutionally when it enacts spe-
cific legislation or engages in agency over-
sight, he would be obliged as a Supreme
Court Justice to strike down the legislation
or prohibit the oversight activity.

FOOTNOTES

1In addition to the issues described in this paper,
Judge Thomas' record raises other areas of concern
with respect to his view of the separation of powers.
His failure while an Assistant Secretary in the De-
partment of Education to comply with a court order
may indicate that he has a limited view of an execu-
tive official's obligation to obey the direct com-
mands of the judicial branch. His insistence on tak-
ing a very narrow view of Section 504 of the Reha-
bilitation Act (over the objection of Assistant At-
torney General Willlam Bradford Reynolds), his
statement expressing hope that lower courts wou:ld
be guided by the di ting opinien in a land
Title VII case, and some of his opinions as & Judze
on the D.C. Circuit indicate that he may have a
cramped view of congressional enactments and a
tendency not to give effect to congressional intent
when that intent conflicts with either the Adminis-
tration’s interpretation of a statute or with his own
policy beliefs.

2Indeed, fourteen members of House committees
and subcommittees (almost all of them Chair-
persons) co-signed a 1989 letter denouncing Thomas
for “an overall disdain for the rule of law." Letter
to President Bush, July 17, 1889. Eleven of these
members urged the Senate to reject Judge Thomas'
1990 nomination to the D.C. Circuit. Letter to Chair-
man Biden, Feb, 28, 1990, Twelve such members of
the House have also urged the Senate to reject
Thomas' nomination to the Supreme Court. See
Hearing Transcript, Sept, 13, 1991, p. 85-96 (question-
ing of Senator Bimon).

3Prepared text, Speech at Harvard University Fed-
eralist Society, Apr. 7, 1988, p. 13 (prepared text not
delivered) ("Harvard Federalist SBociety").

4"The Modern Civil Rights Movement: Can & Re-
gime of Individual Rights and the Rule of Law Sur-
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vive?,” Speech at the Tocqueville Forum, Wake For-
est University, Apr. 18, 1988, p. 21 (“Tocqueville
Forum'').

SHarvard Federalist Society at 13.

¢Tocqueville Forum at 20

TTocqueville Forum at 21.

#Speech to the Palm Beach Chamber of Commerce,
May 18, 1988, p. 12 (*'Palm Beach Chamber of Com-
merce''); Speech at Brandeis University, April 8,
1988, p. 4 ("'Brandeis University') ''Congress, the Bu-
reaucracy, and the Enforcement of Civil Rights,™
Paper President to the Annual Meeting of the Amer-
fcan Political Science Association, Sept. 3, 1987, p. 4
{""American Political Science Association"). Thom-
as has also condemned the General Accounting Of-
fice as the “lapdog of Congress." See Bpeech at
Creighton Law School, Feb. 14, 1891, p. 6.

#Thomas, "‘Civil Rights as a Principle Versus Civil
Rights as an Interest,” p. 399-400, in Assessing the
Reagan Years (D. Boaz ed.) (1988) (“Civil Rights as a
Principle™).

W Tocqueville Forum at 21. See also Thomas, *‘The
Higher Law Background of the Privileges or Immu-
nities Clause of the Fourteenth Amendment,” 12
Harv, J. Law & Pub. Pol. 69 (Winter 1889) (‘‘The
Higher Law Background'); Speech to the Federalist
Society for Law and Public Policy Studies, Univer-
sity of Virginia School of Law, Charlottesville, Vir-
ginia, March 5, 1988, p. 13 ("' Virginia Federalist Soci-
ety"); Harvard Federalist Society at 13 (‘'[al]s Lt.
Col. Oliver North made perfectly clear last summer,
it is Congress that is out of control!™).

uVirginia Federalist Society at 13; see also
Tocqueville Forum at 21-22; “The Higher Law Back-
ground' at 69.

2Hearing Transcripts, Sept. 11, 1991 at 122; Sept. 12
at 13; Sept. 13 at 92, 93-M4,

13 Hearing Transcript, Sept. 11, at 162.

4 Hearing Transcript, Sept. 13 at 92; see also Sept.
16 at 105-06.

15 Hearing Transcript, Sept. 12 at 13.

18 Hearing Transcript, Sept. 13, at 83-94.

7**How to talk About Civil Rights: Keep It Prin-
cipled and Positive,"” Keynote Address Celebrating
the Formation of the Pacific Research Institute's
Civil Rights Task Force, Vista Hotel, pages 7-8 (Aug.
4, 1988) (emphasis in original).

18 Hearing Transcript, Sept. 12 at 69, 73. His state-
ments, however, are not entirely clear, On Septem-
ber 12 he stated: "I don't think my point of depar-
ture was that it was unconstitutional, although I
disagreed and argued that the Scalia opinion was
the better approach.” Transcript at 69, Later in the
exchange he agreed that Morrison ‘18 a decided
case," Transcript at 73, but again did not state that
he agreed with the result. See also Transcript, Sept.
13 at17.

1% Hearing Transcript, Sept. 12 at 29, 35, 70, 72; Bspt.
13 at 15-17. Th also claimed that he
Justice Scalia’s opinion be it sh d how “‘we
might relate natural rights to democratic self-gov-
ernment.”” Jd., Sept. 12 at 31.

0 See !iea.rlng Transcript, Sept. 12 at 72.

21 Hearing Transcript, Sept. 16 at 153-60.

2The Supreme Court’s handling of the "'gag rule’/
abortion dispute is a perfect example of this aspect
of the issue. In its final years, the Reagan Adminis-
tration reversed {ts longstanding interpretation of
Title IX, the Family Planning Act, and promulgated
the gag rule as a regulation purporting to “‘inter-
pret” that statute. The Supreme Court north Rust
versus Sullivan sustained the regulation as a valid
interpretation of Congress' intent. Now, to reject
the gag rule, Congress must pass a new statute and
override a likely Presidential veto.

ATocqueville Forum at 22. At the hearings, Thom-
as testified that “I think I said [this] in the context
of saying that Congress was at its best when it was
legislating on great moral issues.” Hearing Tran-
script, Sept. 12 at 14. The speech, however, does not
place the in that

# See Palm Beach Chamber of Commerce at 15-16;
Brandeis University at 6, 11-13; American Political
Science Association at 5, 11-13, 17-18, 20. See also Vir-
ginia Federalist Soclety at 13; “The Higher Law
Background” at 69.

% Palm Beach Chamber of Commerce at 10-27;
Brandeis University at 3-14; American Political
Science Association at 3-21. See also ‘‘Civil rights as
a Principle’ at 397-98.

#Palm Beach Chamber of Commerce at 11; Bran-
dels University at 4. American Political Science As-
soclation at 4.

Mr. KENNEDY. Mr. President, I sug-
gest the absence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
WELLSTONE). Without objection, it is so
ordered.

Mr. DOLE. Mr. President, was leader
time reserved?

The PRESIDING OFFICER. Yes.

THE BLOCKADE OF DUBROVNIK,
CROATIA

Mr. DOLE. Mr. President, I was just
on the telephone—I think it would be
of interest of my colleagues—with the
mayor of Dubrovnik in Croatia, Zeljko
Sikie.

He was just calling frantically to get
in touch with someone in America with
a plea for help for Dubrovnik's commu-
nity of 70,000 people. Bombs were drop-
ping in the city as we spoke just 30 sec-
onds ago. There is a total blockade by
the Yugoslav army and the Serbs: They
have cut off their water supply; they
are burning their forests, bombing
their churches. This mayor is just
reaching out to the world for help. Peo-
ple were being killed as we spoke on
the telephone.

1 said I did not know what I could do,
but that I will go immediately to the
Senate floor and let people know of
your telephone call and of your plea for
help. This is happening all over Cro-
atia.

I know there are deep hostilities and
long-held hatreds between the Serbs
and the Croats. But something must be
done, some way must be found to bring
the fighting to an end and to end this
quest by the hard-line Communist lead-
er, one of the last in the world. Mr.
Milosevic, the Serbian leader, is using
the Yugoslav army, and it is not even
a fair fight. They do not have any air-
planes in Dubrovnik. They do not have
any tanks. They are being bombed
from the air; they are being blockaded
by sea. And it is all part of Milosevic's
effort to have a ‘‘Greater Serbia.”

Maybe my colleagues have ideas on
how we can bring this tragedy to an
end—everybody else is heading toward
peace but Milosevic wants war. It is a
very serious matter. I urge my col-
leagues on both sides to take a look at
what is happening to what used to be
Yugoslavia, especially if you have any
Albanians in your State, any Slove-
nians in your State, any Croatians in
your State, or any Serbians in your
State—because there are a lot of Ser-
bians who do not agree with Milosevic,
whose actions run counter to every-
thing that is happening around the
world.

Mr. President, I promised the mayor
I would make that statement.
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EXTENDED BENEFITS
LEGISLATION

SEPTEMBER’S UNEMPLOYMENT FIGURES

Mr. DOLE. Mr. President, as Presi-
dent Bush noted in his news conference
earlier today, some encouraging news
came this morning with the report that
September’s unemployment rate
dropped to 6.7 percent.

While this rate is still unacceptably
high and I hope very much we see fur-
ther improvement, it does appear to in-
dicate a leveling off during the last
couple of months and the beginning of
a downward trend consistent with signs
of economic recovery.

ACTION SPEAKS LOUDER THAN WORDS

I heard a bunch of fancy speeches
from the other side of the aisle this
morning that seemed to indicate con-
cern for the unemployed and passing
extended benefits legislation.

But let us be frank, Mr. President,
action speaks louder than words. It
seems that each time the democrats
send extended benefits legislation to
the President, they make it worse, not
better. Their first bill increased the
deficit $5.8 billion and now they want
to increase it by $6.2 billion.

WHERE IS THE ACCOUNTABILITY?

Unlike the proponents of the con-
ference report, the President is stick-
ing to his promise to abide by the
budget agreement. The commitment of
those who support the conference re-
port to the budget agreement would ap-
pear to extend only as far as its politi-
cal utility. Apparently for them, its
utility has passed.

I ask where the accountability is? Is
it that hard to say we agreed to pay for
new programs and that we will stick by
that promise because that is what is
best for America?.

The one thing the American people
understand is that you have to pay for
things and that is what my alternative
does. The alternative offered by Sen-
ators DURENBERGER and BURNS also
pays for itself.

REPUBLICAN ALTERNATIVES

The President has said he would sign
the Dole et al. alternative. He has said
that before and he repeated it in no un-
certain terms this morning during a
news conference.

He has said he will veto the con-
ference report because it is a tax on the
American economy just when we con-
tinue to see encouraging signs.

Personally, Mr. President, I do not
see what is taking so long to get the
conference report to the White House
so that we can start debating serious
extended benefits legislation such as
the alternatives we have offered.

I have seen bills move out of here
quickly before, and the American peo-
ple should be asking themselves why,
when the House and the Senate passed
the legislation last Tuesday, the bill
has still not reached the House for Sig-
nature—let alone made its way down
Pennsylvania Avenue.
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The answer to that question is poli-
tics, and the fact that my colleagues
on the other side of the aisle don’t
want to have to cut into next week’s
recess to work out a responsible piece
of legislation with this side of the
aisle.

They just want showdowns with
President Bush. But while some Demo-
crats are chuckling about trying to put
the President in a tough spot,. unem-
ployed Americans are not laughing.

UNANIMOUS CONSENT TO BRING UP DOLE
ALTERNATIVE

Before the day is out, Mr. President,
I will seek unanimous consent to bring
up the alternative offered by myself,
Senators DOMENICI, ROTH, DANFORTH,
BOND, and others.

I know that this proposal probably
doesn’t please a lot of Members on the
other side of the aisle because it is a
Republican alternative. Indeed, the
other side of the aisle hasn’t even both-
ered to offer suggestions to a bill that
the President has said he would sign
instantly.

In my book, that does not look like a
lot of concern for the unemployed, and
I think the unemployed workers should
be asking where the beef is behind
those great speeches we heard this
morning.

PARITY FOR MILITARY PERSONNEL

Mr. President, I just want to take a
moment to reply to earlier statements
made by the Senator from Tennessee
[Mr. SASSER].

The Dole et al. proposal provides for
complete parity of treatment for un-
employment extended benefits between
military and civilian personnel.

The Senator from Tennessee suggests
that our proposal hurts veterans re-
turning from the Persian Gulf or other
military personnel who have bravely
and proudly served this country.

It is obvious to me that the other
side of the aisle has not even bothered
to read our alternative, which, based
on other statements I have head, does
not really surprise me.

Identical to standards for the civilian
work force, our proposal provides 26
weeks of benefits to those involuntar-
ily separated from the service and no
benefits to those who voluntarily
choose to leave the service, such as
taking a new job in the private sector.
This is what civilian workers get, and
my proposal ups benefits for military
personnel to make them consistent.

I also want to stress the point that
our proposal would provide a full 26
weeks of benefits to those separated
from the service due to defense
downsizing because the denial of the
right to reenlist or to sign up for addi-
tional service is considered an involun-
tary separation.

So, before criticisms are lobbed
again