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SENATE—Tuesday, October 8, 1991

( Legislative day of Thursday, September 19, 1991)

The Senate met at 9:30 a.m., on the
expiration of the recess, and was called
to order by the Honorable CHARLES 8.
ROEB, a Senator from the State of Vir-
ginia.

The PRESIDING OFFICER. The Sen-
ate will be led in prayer this morning
by the Reverend Richard C. Halverson,
Jr., Chesterbrook Presbyterian Church,
Falls Church, VA.

e ——————

PRAYER

The Reverend Richard C. Halverson,
Jr., offered the following prayer:

Let us pray:

As we open in prayer, we recall an
observation by the American poet, Carl
Sandburg, that the Civil War was es-
sentially fought over one English verb.

Before the war this country was iden-
tified in all treaties as, ““The United
States are.”” After the war, the new ref-
erence was, ‘‘The United States is.”

We gratefully acknowledge, in God’s
providence, that this Chamber houses
the Senate—mot of a loose confed-
eration of States but of the United
States. We pray for the diversity and
solidarity of our land. And we petition
You, Lord, for the spiritual and mate-
rial welfare of every State.

This brief prayer does not allow us to
remember each individual State. This
morning we pray for just one—the
State of Maine.

As the health of each State is indis-
pensable to the strength of the whole,
we seek Your favor on this 23d State of
the Union.

We raise its flag as a form of prayer.
Let the pine tree, the water, and the
moose in the center of the flag, be ex-
pressions of thanksgiving for the pro-
ductive and beautiful land You have
placed in our care.

May the people symbolized on the
flag be our petition for the people of
our land.

We pray especially for the leadership
of Maine, requesting Your divine over-
gsight for Senator GEORGE MITCHELL
and his family and Senator WILLIAM
COHEN and his family. Be with the lead-
ers in the congressional districts, the
mayors and councils in the cities, and
the Governor.

And finally, may the flag's inscrip-
tion, ‘*‘Dirigo,” meaning, ‘‘I Direct,' be
an unforgettable reminder of Your
promise that in spite of whatever shall
befall us, You direct and lead.

In conclusion, Lord, we would be re-
miss if we would not remember this
morning to ask for Your direction in
the proceedings of this important and

long day. Be with every Senator and
their staffs and their families. As they
vote today and go through the respon-
sibilities they face, give them unusual
wisdom and strength. And then, as
they return home, Lord, help them
govern their families well.

We pray these things in Christ’s
name. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.8. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, October 8, 1991.
To the Senate:

Under the provisions of rule I, section 8, of
the Standing Rules of the Senate, I hereby
appoint the Honorable CHARLES S. ROEB, a
Senator from the State of Virginia, to per-
form the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. ROBB thereupon assumed the

chair as Acting President pro tempore.

RECOGNITION OF THE ACTING
MAJORITY LEADER
The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the Senator
from New York [Mr. MOYNIHAN].

RESERVATION OF LEADER TIME

Mr. MOYNIHAN. Mr. President, I
have been requested by the leadership
to ask their time be reserved for their
use at some other point in the day's
procedure.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

TERRY ANDERSON

Mr. MOYNIHAN. Mr. President, I
rise, as it has been this Senator’s prac-
tice for several years now, to observe
that this is the 2,397th day of the cap-
tivity of Terry Anderson in Beirut. He,
as the distinguished Presiding Officer
knows, appeared early yesterday in a
video cassette from Beirut. He spoke of
his captivity, and howsoever out-
rageous—and it is outrageous—it ap-
pears to have become endurable for the
moment.

He is with Terry Waite and Tom
Sutherland. They have two chess sets.

They get U.S. News & World Report,
Time, Newsweek, and the Economist,
and they can listen to the BBC and the
Voice of America. And Terry has
learned French from his colleague,
Tom Sutherland. He appeared to his
sister Peggy to be in much better phys-
ical shape than the last time a photo-
graph appeared. And he said yesterday
that, and I quote him, ‘“‘I've been told
just a little while ago that we can ex-
pect some good news very soon."

Once again, Mr. President, I join the
Senate in wishing that to be the case.
Without in any way diminishing a
sense of fury at what has been done. To
think that they hold men hostage for
nominally religious purposes makes it
all the more sacrilegious.

And so for what I hope will be the
last time on these remarks, I yield the
floor.

Mr. LEAHY. Mr. President, I want to
compliment the distinguished Senator
from New York and my good friend and
neighbor, I might say, for the state-
ment he has just made. And perhaps in
some ways I have been a bit remiss
that I have not complimented him
when he has made numerous state-
ments similar to this one to remind the
U.S. Senate and the American people of
the plight of Terry Anderson and the
other hostages.

I say I may have been remiss in not
doing that because at times I am sure
the distinguished Senator from New
York has felt almost lonely on the
floor. He has carried the vigil. He has
really been the constant conscience on
this issue.

I have stated many, many times in
my almost 18 years in this body that
the U.S. Senate should be the con-
science of the Nation. Well, the distin-
guished Senator from New York [Mr.
MOYNIHAN] on many, many issues—
from Social Security to the hostage
question—has jogged our conscience.

I hope that he does not have to do
this ever again. I hope, as he does, that
his next statement tomorrow, today,
might be to say Terry Anderson has
been released and that the others have
been released. We all hope that.

It has been a cruel, cruel display on
the part of the hostage holders. They
dangle out photographs. They give
hints that the hostages might be re-
leased, and then they yank them back.
You wonder what that does to the hos-
tages themselves. Someday we will
know, when we hear from them. But all
of us, as family members, must know
what that does to their families, their
loved ones, people like Senator MoY-
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NIHAN, who has kept the flame lit here
and who has made the comments he
has. And I wonder—given the cruelty,
the baseness, the vileness, the obscen-
ity, the real obscenity of holding hos-
tages—I wonder what the hostage hold-
ers think they could gain by it. Be-
cause our country, a great and power-
ful and good nation, is not going to be
brought to its knees by this. Rather,
we are going to ask what sort of people
are these?

Mr. President, I was not going to
speak on this issue today. I am plan-
ning to speak on another one.

But I just wish to express my appre-
clation and my admiration for the dis-
tinguished Senator from New York. If,
indeed, we are to be the conscience of
the Nation, he has stepped forward in
times when that voice of conscience
has not been heard and has been that
voice for all of us. So I salute my good
friend and good neighbor.

Mr. MOYNIHAN. I thank my gallant
friend and neighbor.

Mr. LEAHY, Mr. President, I wish to
speak on another matter.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. The Chair reminds the Senator if
he wishes to speak, the period for
morning business under the previous
order extends until 10 a.m., and Sen-
ators are permitted to speak therein.
The Senator is recognized.

NOMINATION OF CLARENCE
THOMAS

Mr. LEAHY. Mr. President, I wish to
speak, again, on the matter of Judge
Clarence Thomas’ nomination to the
Supreme Court. I have spoken on this
issue on other occasions on the floor
and before the Judiciary Committee.

Although I reached my decision to
oppose Judge Thomas' nomination for
other reasons, we all know Prof. Anita
Hill has made some serious charges

t him.

If the President, if Judge Thomas, if
the Republican leadership wanted to
clear up the issues raised by these
charges, they would postpone the vote.
There is a very easy way to postpone
today’s vote. All that has to be done is
for Judge Thomas himself to say to the
Republican leadership: ‘I do not object
to a postponement. I want this matter
cleared up. I want to appear under oath
before the Judiciary Committee. I want
Anita Hill to appear under oath before
the Judiciary Committee,” and let us
hear this matter.

I think the Senate would be better if
that happened. The American people
would be better served if that hap-
pened. These are serious charges. Let
us consider them not on the basis of
press releases or other statements. Let
us consider them on the basis of testi-
mony from the two people who know
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the most about whether the charges
are valid or not—Professor Hill and
Judge Thomas. Let them appear before
the Judiciary Committee under oath.
And let this matter be settled.

But to do that, the Republican lead-
ership must agree to a delay in the
vote now scheduled for later today. I
urge them, I urge the President, I urge
Judge Thomas to ask for such a delay.
As one Senator, I would eagerly and
willingly agree to such a delay to let
the matter be determined once and for
all.

In fairness to Judge Thomas, in fair-
ness to the Supreme Court, in fairness
to the American people, the Republican
leadership should allow the Senate to
clear up this matter.

Our responsibility to advise and con-
sent on Supreme Court nominations is
a most solemn duty, and each Senator
must approach it with reflection and
care. Nominations to the Court bring
together two branches of our Govern-
ment to select the members of the
third. If the Senate fails to take its ad-
vice and consent role seriously, it abdi-
cates its duty to guarantee the inde-
pendence of the courts and the rights
of our citizens.

The Supreme Court is an institution
that has dramatically shaped the
course of our history. For more than
two centuries, individual Americans
have believed that the Supreme Court
is the one place they could turn, the
one place where their rights would be
protected. Americans have looked upon
the Court as the ultimate guarantor of
their rights and liberties.

Members of that Court must possess,
above all, a deep and unerring vision of
the Constitution and the role that doc-
ument plays in our society. A nominee
must possess that vision and must
bring it to bear on cases argued on the
day he or she ascends to the highest
court in the land.

Mr. President, after days of hearings,
I cannot promise the people of Ver-
mont that I am sure this nominee will
protect their rights. Consequently, I
cannot consent to Judge Thomas’ nom-
ination.

After reviewing his record and listen-
ing to Judge Thomas’' testimony, I was
left with too many unanswered ques-
tions. As I have discussed in detail in
my previous statements, I was troubled
by Judge Thomas' lack of expertise on
constitutional issues, by his disturbing
flight from his record, by his refusal to
answer legitimate questions meaning-
fully, and by his unwillingness to clar-
ify a troubling record on the fundamen-
tal right to privacy.

My first concern was that nothing in
Judge Thomas' record or testimony
suggests the level of professional dis-
tinction or constitutional grounding
that a Supreme Court nominee ought
to have. His legal, as distinguished
from administrative, experience is lim-
ited, as is his judicial experience. It
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amounts to 1% years on the court of
appeals with scant consideration of
constitutional issues. His speeches and
writings have shown little in the way
of analysis or scholarship.

My second concern was Judge Thom-
as’ disturbing flight from his record.
Instead of taking responsibility for the
statements he made as Chairman of the
Equal Employment Opportunity Com-
mission, Judge Thomas asked the com-
mittee to weigh only his statements
during the hearings in determining
who the real Judge Thomas is.

My third concern was Judge Thomas’
selective refusal to answer questions. I
told him when the hearings began that
I expected answers to fair questions.
But he played it safe—whether on his
own decision or the advice of others, I
know not. But he declined to respond
to many questions he should have an-
swered. The decision not to tell us how
he thinks was his and his alone. In
choosing not to share his vision of the
Constitution, Judge Thomas failed to
provide the information that I need if I
were to consent to his nomination.

But just as no one could compel
Judge Thomas to answer the Judiciary
Committee's questions, no one can
compel me to vote for a nominee who
has not satisfied his obligation to an-
swer legitimate questions. He does not
have to answer the questions if he does
not want to. But I do not have to vote
for him if he does not answer those
questions, and I will not.

Nothing in his testimony before the
committee alleviated my concerns
about his record on privacy rights. I
was particularly concerned by Judge
Thomas' comments to me that he had
never discussed Roe versus Wade. I do
not know of a thoughtful lawyer in this
country, not to mention a Federal
judge or a nominee to the Supreme
Court, who has not discussed that land-
mark decision. Some have raised ques-
tions about Judge Thomas' comments
on this point, but the record speaks for
itself. And I encourage all Senators to
read that part of the record. The record
speaks far more eloquently than I or
any other Senator could on this floor.

The fundamental right to privacy is
much more than the constitutional
right of women to make very personal
decisions about reproduction. It is the
right of all of us to be free from Gov-
ernment intrusion into the most basic,
private aspects of our lives. The public
has a right to know where a nominee
to the Supreme Court stands on the
fundamental right to privacy, and I
cannot consent to a nominee who re-
fuses to explain his own record on this
issue.

As I said before, Mr. President, I de-
cided to vote against Judge Thomas for
the reasons I have explained on the
floor of the Senate (CONGRESSIONAL
RECORD, September 24, 1991, S13479) for
the reasons I have explained at the
time of the vote in the Judiciary Com-
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mittee (September 27, 1991) and for the
reasons I have explained in the report
of the Judiciary Committee, in which I
added additional views (Senate Exec.
Rept. 102-15).

Quite apart from any charges that
have come out in the past few days, I
feel strongly, as one U.S. Senator, that
all of the reasons I have stated before
are ample reasons to vote against
Judge Thomas.

But, in the past few days, the public
has heard allegations that previously
were heard only by Senators who had
either read an FBI report, or who had
been briefed about the contents of the
FBI report. These charges themselves
are serious. They ought to be cleared
up. For the good of our country, for the
good of Judge Thomas, in fairness to
the President who made the nomina-
tion, and especially for the good of the
U.S. Supreme Court, let us clear them
up.

That is why I call on the Republican
leadership to ask for a delay, one that
would be granted immediately if they
did. Bring in Professor Hill, bring
Judge Thomas back before the commit-
tee under oath, and ask them directly
under oath: Are these charges true? Or
are they false? Let 100 Senators listen
to those answers, watch those answers,
hear the content of those answers. Let
every one of us make up our mind on
that question prior to the time we
vote.

The American people will be {ll-
served by rushing to judgment on a
lifetime appointment to the Supreme
Court. There are ample reasons for vot-
ing against Judge Thomas absent the
issues raised by Professor Hill, but I do
know that many, many Senators feel
that these are issues that should be ex-
plored. If they wish to have further
time, I, for one, am willing to give it to
them. I am willing to stay all this
week and all next week to do that. I
am perfectly willing to agree to a
delay. You know and I know and every
Senator in this body knows that if
Judge Thomas asked for such a delay
to answer these charges, that delay
would be granted by the U.S. Senate. If
the Republican leadership of the U.S.
Senate asked for such a delay, it also
would be granted. It should be done. No
one should have to vote for a lifetime
appointment who is under this kind of
a cloud. Let us hear these very serious
charges discussed under oath and let us
delay until we have had time to do so.

Mr. President, I yield to the Senator
from New York.

The ACTING PRESIDENT pro tem-
pore. The Senator from New York [Mr.
MOYNIHAN] is recognized.

THE SUPREME COURT

Mr. MOYNIHAN. Mr. President, very
much in the spirit in which the distin-
guished chairman of the Committee on
Agriculture, Nutrition, and Forestry
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has spoken, I wish to speak this morn-
ing. I do not wish to delay him but sim-
ply to say that he spoke for the good of
the Court and, I think, as he always
will do, spoke for the good of the Sen-
ate as well, because the Court, that
“least dangerous body,” as the Fram-
ers put it, depends entirely on our wis-
dom and judgment in constituting the
Court itself, just as the Nation depends
on the Court’s wisdom and judgment in
making decisions about the Constitu-
tion. The Court is altogether passive as
regards its membership. They only ac-
cept what we send, and the appoint-
ment is for life. I sometimes wish we
were closer to them. I think when they
served down the hall, one floor down
and five doors away, we were a little
closer. When they moved to that great
temple across the park in 1935, we lost
that touch with them and we do not re-
alize how dependent they are on us.
But there you are.

Mr. President, I would like to make
some remarks which I had intended to
make yesterday morning, in which I
say a Supreme Court nomination
brings out the fine qualities of the Sen-
ate, and for good reason. We are, above
all things, a nation of laws. Law
brought us into being, not some pre-
historic mythic phenomenon like the
babes of Rome, suckled by the wolf,
whatever. Instead, this Nation arose
from a declaration, as it was termed,
the Declaration of Independence, as we
call it. We stated that our independ-
ence followed from illegalities or im-
proprieties on the part of the Govern-
ment of Great Britain which had be-
come for us insupportable and led us to
invoke the right of separation to which
‘“the laws of nature and nature’s God"
entitled us.

The Supreme Court, provided for in
article III of the subsequent Constitu-
tion, is the embodiment of the author-
ity of our laws. It is where we turn
when their meaning is in dispute. More
specifically, it is where lawyers turn,
in consequence of which a Supreme
Court nomination is a matter of the
liveliest interest to lawyers generally
and hugely animating in a body such as
the Senate, which now, as ever, is made
up, for the most part, of members of
the bar. Hence, a certain diffidence
arises on the part of a Senator such as
I, not a lawyer, or at least a very cer-
tain diffidence on the part of this Sen-
ator.

Of the eight current members of the
Court, four have been confirmed since I
have come to the Senate, one nomina-
tion was rejected, and now, of course,
we have the nomination of Judge
Thomas before us. So I am no stranger
to these debates, albeit at times they
are strange to me. I am not feigning in-
nocence here.

Consider the matter of the right of
privacy, which my able and learned
friend from Vermont was just address-
ing, or the alleged right of privacy, as-

October 8, 1991

sumed right of privacy, implicit right
of privacy, and so it seems to me a baf-
fling range of assertions. The
nonlawyer asks what on Earth are the
third and fourth amendments about if
not privacy? One is told it is more com-
plicated, and I think of that well-worn
observation, “The question’s much too
wide, and much too deep, and much too
hollow. And learned men on either side
use arguments I cannot follow."

Still, it may be useful that there are
some Members of the Senate who are
not lawyers. It may just be the least
bit easier for the nonlawyer to keep in
mind the argument of the idea central
to our Constitution as most recently
explicated by Harvey Mansfield, Jr.,
which is that the Constitution creates
a government of limited powers. Not
only because the powers of government
ought to be limited, but also—and I
think you can find this in Hamilton
and in Madison—because in the nature
of things that powers of government
are limited. In the sense that, try as it
will, there are limits to what govern-
ments can do. Witness Dr. Johnson on
the subject—and I hope I am close to
the original—that passage where he
says: “How few of all the ills that
human hearts endure that part which
laws or kings can cause or cure.”

The Court has sometimes brought on
great turbulence, as in the Dred Scott
decision. It has sometimes eased the
transition of society from one era to
another, as when Justice Stone cas-
ually suggested to Frances Perkins
that a Social Security program pre-
mised on the taxing power would sure-
ly pass muster. It would take another
generation to get Social Security. The
Court can create consensus, as it did so
wonderfully in Brown versus Board of
Education. It can precipitate discord,
as in Roe versus Wade. So still for what
little it may be worth, I would judge
that its prominence in political mat-
ters has, on the whole, diminished over
the past generation. I stand ready to be
corrected, of course—and equally this
trend, if true, is subject to reversal
without notice.

Mr. President, there is one thing the
Court does do, a thing which the U.S.
Constitution surely anticipates that it
will, and that is to protect minorities
against majorities. Of the three
branches of Government, it is to the
Court that we look for this all-impor-
tant role.

PIPELINE SAFETY IMPROVEMENTS
FOR MISSOURI AND THE NATION

Mr. DANFORTH. Mr. President, since
September 1988, there have been sev-
eral serious pipeline accidents in Mis-
souri and Kansas.

Similarities between some of the ac-
cidents indicate that certain kinds of
pipeline need more attention so poten-
tial dangers can be avoided. Specifi-
cally:
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Natural gas distribution lines caused
explosions in Oak Grove, MO, two peo-
ple killed; Kansas City, MO, one killed,
five injured; and Overland Park, KS,
four injured.

Cast iron natural gas pipelines rup-
tured in Kansas City, MO, one injured,
and Topeka, K8, one killed, one in-
jured.

Older oil pipelines spilled 850,000 gal-
lons of crude oil in Maries County into
the Gasconade River, and 100,000 gal-
lons into the Chariton River near
Ethel, MO.

Earlier this year, Senator BOND and I
introduced S. 1055, the Pipeline Safety
Improvement Act of 1991 to prevent ac-
cidents like these. The provisions of
S. 1055 are included in S. 1583, the pipe-
line safety bill that the Senate is con-
sidering today. Specifically, S. 1583 re-
quires the following safety actions by
DOT:

First, protection of the environment
as well as lives and property from pipe-
line hazards;

Second, collection of specific infor-
mation on the location and age of pipe-
lines;

Third, regulations for detecting, lo-
cating, and shutting down pipeline rup-
tures in urban and environmentally
sensitive areas;

Fourth, performance standards and
regulations for the installation of ex-
cess flow valves on natural gas lines
where feasible for improving safety;

and

Fifth, distribution and monitoring of
new industry guidelines for cast iron
pipe replacement.

These initiatives would improve the
safety of people, property, and the en-
vironment throughout the United
States. I urge my colleagues to support
8. 1683.

8. 1583, PIPELINE SAFETY REAUTHORIZATION

Mr. BOND. Mr. President, I urge my
colleagues to support the important
pipeline safety legislation we are con-
sidering today.

There are 354,000 miles of natural gas
transmission pipelines and 155,000 miles
of hazardous liquid pipelines crisscross-
ing the United States.

Although pipeline transportation sta-
tistically is the safest mode for ship-
ping hazardous materials, there is
room for improvement. A series of
pipeline accidents in Missouri and Kan-
sas has shown us that certain kinds of
pipe need additional attention.

Earlier this year, Senators DOLE and
DANFORTH and myself introduced
8. 1065, the Pipeline Safety Improve-
ment Act of 1991. The bill we are con-
sidering today, 8. 1583, reauthorizes
funding for Federal pipeline safety pro-
grams, and includes the provisions con-
tained in 8. 1055. Specifically, the bill
deals with the following concerns:

First, authorization of funding for
pipeline safety programs for fiscal year
1992 at levels recommended by DOT,
and adjusted for inflation for fiscal
years 1993 and 1994.
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Second, protection of the environ-
ment in addition to life and property.

Third, expansion of DOT pipeline in-
formation to include the location of
older pipelines, and pipelines located in
urban and environmentally sensitive
areas.

Fourth, DOT regulations for rapid de-
tection and location of pipeline rup-
tures in order to minimize damages in
urban and environmentally sensitive
areas.

Fifth, excess flow valve [EFV] per-
formance standards and regulations re-
quiring the use of EFV’s where tech-
nically feasible and beneficial to public
safety.

Sixth, cast iron pipe replacement
guidelines to be distributed to pipeline
operators cooperatively by DOT and
the natural gas pipeline industry.

Seventh, protection of residential
and small commercial gas distribution
lines through a DOT rulemaking re-
quiring gas distribution to assume re-
sponsibility for the safety of such lines.

Eighth, Federal civil fines of up to
$10,000 for anyone who damages a pipe-
line after knowingly failing to call a
one-call notification system prior to
excavating with power equipment
other than for routine agricultural pur-
poses.

Ninth, information on abandoned un-
derwater pipeline facilities would be
provided by pipeline operators and
maintained by DOT.

Tenth, Hazardous Materials Trans-
portation Uniform Safety Act tech-
nical corrections to eliminate con-
tradictory requirements affecting man-
datory registration of certain bulk and
nonbulk shippers of highly hazardous
materials.

Eleventh, exemption from hours of
service limitations for farmers and re-
tail farm suppliers who are delivering
farm supplies within a 50-mile radius
during crop planting season.

Mr. President, I urge my colleagues
to support S. 1583.

TRIBUTE TO MARGARET SUE
TURNER JOLLY

Mr. THURMOND. Mr. President, I
rise today to pay tribute to the mem-
ory of an outstanding lady and good
friend, Mrs. Margaret Sue Turner
Jolly, who passed away on September
29

Margaret Sue was an outstanding ed-
ucator, businesswoman, and commu-
nity leader; as well as the mother of
three fine sons. The daughter of Mr.
and Mrs. Wiley H. Turner, she was a
native of Edgefield County, and grad-
uated from Edgefield High School. She
earned a bachelor of arts degree from
Furman University in 1954 and a mas-
ters degree from the University of
South Carolina.

Margaret Sue was a popular and ef-
fective teacher at Strom Thurmond
High School, where she taught history,
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civics, and government from 1967 until
1984. One of the most eagerly antici-
pated activities at the school was her
senior government class trip to Wash-
ington, which I had the pleasure of
hosting on several occasions. She was
very knowledgeable about government
and dedicated herself to the task of in-
spiring good citizenship in her stu-
dents.

A number of those same students are
now political, business, and civic lead-
ers in Edgefield and other commu-
nities. In addition, many of my pages,
interns, and staff members from
Edgefield developed an interest in poli-
tics and government because of Mrs.
Jolly's teaching.

After Margaret Sue retired from edu-
cation, she managed the daily oper-
ations of C.R. Jolly Couture, Inc., the
company founded by her late husband,
Clarence Rankin Jolly, Jr. Like her fa-
ther and her husband, Margaret Sue
had an aptitude for business, and she
ably guided the growth of the com-

pany.

In addition to the long hours she put
in as a teacher and businesswoman,
Margaret Sue worked assiduously for
the benefit of her community and fel-
low citizens. She participated in many
charitable activities and was an active
member of Trinity Episcopal Church,
where she was on the altar guild.

Mrs. Jolly was an avid reader and
gardener, and was renowned for her
lovely flower arrangements. She was
also a gracious and accomplished host-
ess, whose invitations were accepted
with alacrity by her many guests.

Although Margaret Sue was an out-
standing woman in every way, I believe
her greatest contribution was as a role
model for others. She was known
throughout the community for her
cheerful and generous nature, and she
always had time to share a kind word
and a smile. She was a vital, energetic
woman, who devoted herself to the wel-
fare of others, and her personality en-
deared her to everyone she met.

Mrs. Jolly was also a fighter. During
her long illness, she never complained.
She maintained an interest in govern-
ment and current events, as well as
community activities, serving as a
source of inspiration and encourage-
ment to her many visitors.

Mr. President, I join the residents of
Edgefield County in mourning the pass-
ing of this lovely and talented woman.
Margaret Sue Turner Jolly was a
woman of character, courage and com-
passion; a devoted teacher, and a lov-
ing wife and mother.

I would like to take this opportunity
to extend my deepest condolences to
her sons, Daniel Pope Jolly; Joel Eu-
gene Jolly; C. Rankin III, and their
families, as well as her brother and his
wife, Dr. and Mrs. W.H. Turner.

I ask that an editorial from the
Edgefield Citizen-News be placed in the
RECORD immediately following my re-
marks.
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MARGARET SUE JOLLY

Perhaps the saddest events in our human
experience are the premature deaths of those
truly remarkable, multifaceted, vibrant, and
good people who have contributed so richly
to the fabric of our community but whose
further contributions are cut short by the
unkind hand of fate.

Thus, the passing on Sunday night of Mar-
garet Sue Jolly has saddened the Edgefield
community to its core. So good was every
facet of her being; so strong was her char-
acter; so positive was her outlook; so warm
was her love; so democratic was her kind-
ness; so universal was her generosity, and so
inspirational was her encouragement, that
we do not think we are overstating the case
to say that Sue Jolly was indeed one of God’s
saints.

Sue’s premature death was even sadder by
reason of the fact that it followed by a little
more than five years the even more pre-
mature death of her beloved husband, Clar-
ence. That these two highly-talented people
were taken from our community in the
prime of their lives is a blow from which we
shall not soon recover.

Clarence was remarkable for the breadth of
his vision, for his boundless energy, for his
musical talent and his creativity, and for his
passion for life. Sue was remarkable for her
strength of character, for the inspiration
which she gave to twenty years of students,
and for her unending patience. Together,
Clarénce and Sue made a dynamic team, con-
tributing enormously to life in Edgefield and
in neighboring Aiken. Their magnetic per-
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Senator from Wisconsin [Mr. KASTEN]
and the Senator from Hawaii [Mr.
INOUYE]. This amendment, which was
introduced in the Senate on Wednes-
day, October 2, 1991, would help Israel
with the enormous costs it is incurring
through its absorption of thousands of
Soviet and Ethiopian Jews. This legis-
lation will allow Israel to borrow the
necessary funds to resettle the arriving
refugees.

The loan guarantees are not grants
or loans from the U.S. Treasury, rather
a guarantee to the private sector lend-
ers that the U.S. Government will
stand surety for the loans. It should be
noted that Israel has never defaulted
on a United States loan guarantee.

In accordance with the request made
by President Bush, this legislation will
not be addressed by the Senate until
January or February of next year. At
that time, I look forward to working
with my colleagues in the Senate to
come forth with a proposal that will be
in the best interests of both the United
States and Israel.

MILITARY CONSTRUCTION
APPROPRIATIONS

Mr. SASSER. Mr. President, the Sen-
ate Budget Committee has examined
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circumstances. I believe that this bill
takes a useful step toward realigning
defense programs with international
realities.

Mr. President, I have a table pre-
pared by the staff of the Budget Com-
mittee which shows the official scoring
of the military construction appropria-
tions bill and I ask unanimous consent
that it be inserted in the RECORD at the
appropriate point.

There being no objection, the table
was ordered to be printed in the
RECORD, as follows:

SENATE BUDGET COMMITTEE SCORING OF H.R.
2426

MILITARY CONSTRUCTION SUBCOMMITTEE—SPENDING

TOTALS
[in billions of dollars]
- Budget au-
Bill summary thority OQutlays
86 29
0 55
Adjustment to conform
grams to resolution assumptions ......... 0 0
Scorekeeping adjustments ... 0 0
Bill total 86 84
Senate 602(b) allocati 86 85
Total ditference

sonalities attracted a galaxy of friends to 0 0
their lovely home, Cedarside, and gave a di- H-R. 2426, the military construction ap- s :
versity and richness to life in Edgefield Propriations bill and has found that the 0 0
which can never be reproduced. bill is under its 602(b) budget authority
Our sympathy goes out to their sons, Dan- allocation by $1.4 million and under its H H
fel, Joel and Rankin, who are carrying on 02(b) outlay allocation by $49 million.
their parents’ business and who represent the I must compliment the distinguished 0 0
fifth generation of merchants in their family ranking member of the Senate Military ok "
in the Town of Edgefield.
We thank God for the lives of Clarence ana Construction Subcommittee, PHILL a5 o
Sue Jolly. We shall cherish their memories GRAMM, as well as the House managers
always. of this bill, subcommittee chairman 86 84
BILL HEFNER and ranking minority o 0
member BILL LOWERY for all of their 0 0
THE ISRAEL LOAN GUARANTEE  hard work. Like all components of the d t
AMENDMENT Department of Defense’s budget, the
Mr. WARNER. Mr. President, I rise military construction budget must un- (=):_ S
today in support of the Israel loan dergo a fundamental transformation as Senate-passed bill 1 1
guarantee amendment offered by the we attempt to adjust to changing world House-passed bill ...... P — -
MILITARY CONSTRUCTION—1992 APPROPRIATIONS
{in thousands of dollars]
President's request House-passed Senate-reported Senate-passed Conference
Mﬂsrtn au- Outlays Budmgtﬁ;rl- Outlays Buidhﬁ‘;u- Outlays lu:lhﬂt;u- Outlays Bmﬂ au- Outlays
Discretionary spending:
Domestic:
New spending in bill 0 0 0 0 0 0 0 0 0 0
Stopamantls K Lo 12.37 ] 0 0 0 0 0 0 0 0 ;
Scorekseping/mandatory adjustments 0 0 0 0 0 0 0 0 0 0
Subtotal 0 0 0 0 0 0 0 0 0 0
602(b) aliocation NA NA 0 0 0 0 0 0 0 0
Bill above/below (+/—) allocation NA M 0 0 0 0 0 0 0 0
S
e s AT i T ol B ok R [
{Public Law 102-27) 0 0 0 0 0 0 0 0 0 0
i adjustments 0 0 0 0 0 0 0 0 0 0
Subtotal 0 0 0 0 0 0 0 0 0 0
2(b) aflocation NA WA 0 0 0 0 0 0 0 0
Bill above/below (+/—) allocation NA M 0 0 0 0 0 0 0 0
Defense:
New spending in bill 8563030 2979068  BAS3006 2955145  BAISTAS 2846160 BA6O025 2853346 856259 293063
prior 0 5502317 0 550231 0 5502377 0 5502377 5502317
s (Public Law 102-27) 0 0 0 0 0 0 0 0
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MILITARY CONSTRUCTION—1992 APPROPRIATIONS—Continued
[In thousands of dollars]
President’s request House-passed Senate-reported Senate-passed Conference
Budget au- Budget au- Budget au- Budget au- Budget au-
thorly Outlays thority Outlays thority Outlays thority Dutlays thority Outlays
Scorekeeping/mandatory adjustments 0 0 0 0 0 0 0 0 0 0
Subtotal 8,563,030 BAB1 445 B.483,006 8457523 BAI3T45 8348537 8,469,025 8355783 8,562,596 8433013
§02(b) allocation NA NA 8564000 BA482000 8564000 8482000 8564000 8482000 8564000  B8482,000
Bill above/below (+/—) allocation NA NA —B80,9%4 —MATT  -150255 —133463 -94975 -—-126217 — 1,404 —48,987
Total Discretionary:
New ding in bill 8,563,030 79,068 8,483,006 2,955,146 BAI3745 2,846,160 B.465,025 2,853 345 8,562,5% 2,930,636
Qutlays prior ] 5,502,377 0 5,502,377 0 5,502,377 1] 5,502,317 0 5,502,317
Supplementals (Public Law 102-27) 0 0 0 0 0 0 0 0 0 0
Scorekeeping/mandatory adjustments 0 0 0 0 0 0 ] 0 0 0
Subtotal 8,563,030 BABL A4S 8,483,006 BA57,523 8413745 8,348,537 8469025 8355723 8,562,5% 8433013
Mandatory spending:
New ding in bill 0 [} 0 0 0 0 0 0 0 0
P t appropriati 0 0 0 0 0 0 0 [} 0 0
Qutlays prior 0 0 0o 0 0 0 0 0 ] 0
Subtotal, mandatory 0 0 0 0 0 ] 0 0 0 ]
Resalution scoring adjustment 0 [} 0 0 [} 0 0 [] [] 0
Adjusted mandatory total 0 0 0 0 '} 0 0 0 1] 0
Bill total:
Discretionary 8,563,030 BABL A4S 8,483,006 8,457,523 BAI3 45 8,348,537 8.469,025 8355723 8,562,596 8433013
Adjusted dat 0 0 ] 0 0 0 0 ] 0 0
Subltotal 8,563,030 BABL 445 8,483,006 8457523 BA13,745 8,348,537 8,469,025 8355723 8,562,596 8,433,013
602(b) allocati NA MA 8564000 BA482000 BS64000 BAB2000 8564000 8482000 8564000 8482000
Bill above/below (+/—) aliocation NA NA —B80.954 =247 =150255 —133483 =497 -126217 — 1404 - 48987
Discretionary total compared to:
President’s request NA NA —B0,024 -23922 149285 132908 94005 125722 —434 - 48432
House-passed 80024 23922 NA NA -69,261 — 108986 —1391 -101.800 79,590 24510
Senate-passed 94,005 125,722 13,981 101,800 NA NA NA NA 93,571 11.2%0
Conference 434 48432 —79,590 24510 —148851 —B4ATE — 83,571 -172% NA NA

URGENT LEAD PAINT HAZARD
PREVENTION ACT

Mr. CRANSTON. Mr. President, I am
pleased to announce today that I will
soon introduce legislation to launch a
national strategy to prevent childhood
lead paint poisoning.

This legislation will put an end to
continued delays and hand wringing.
And it will direct the administration to
take early, practical, commonsense
steps to protect the health of millions
of young Americans.

It is a national disgrace that little is
being done to combat the No. 1 envi-
ronmental problem facing America’s
children. Three quarters of all Amer-
ican housing—57 million homes—con-
tain lead-based paint. Of these, 3.8 mil-
lion are occupied by young children
and have peeling paint, excessive
amounts of lead dust or both.

Although Congress has pressed for
action for years, this administration
and the last have sat paralyzed before
the lead paint problem like a mouse be-
fore a cobra. Meanwhile, small children
have been paying a terrible price. Lit-
tle kids can't ‘‘just say no” to lead in
their homes. And so we must say ‘‘no
more’’ to this continued inaction.

We now know enough about the
probem to justify firm action.

We now know that very low levels of
lead poisoning can damage the mental
and physical development of a child. A
victim can suffer irreversible learning
and reading disabilities, reduced atten-
tion span, hyperactivity and hearing
loss. And our whole society suffers the
effects of low educational achievement,

high dropout rates, and juvenile delin-
quency.

We now know that millions more
American children are at risk than had
been thought. Under previous stand-
ards, and estimated 3 million to 4 mil-
lion children were considered lead
poisoned. But as a result of important
new research, the Centers for Disease
Control are adopting much lower esti-
mates of the lead in blood that are
deemed acceptable and the number of
American children who must be consid-
ered lead poisoned will jump dramati-
cally.

Many have felt this was just a symp-
tom of poverty—but now we know it is
not. Children of middle class and
wealthy families are affected as well as
children of the poor.

We now know that lead poisoning is
caused primarily not by children eat-
ing paint chips in dilapidated build-
ings, but by children breathing lead
dust—generated through home renova-
tion and through common wear and
tear of household paint. Through a
tragic lack of information, many par-
ents across the country are inadvert-
ently poisoning their children when
they try to improve the family's home.

We now have the means to avoid that
tragedy. Experts have learned much
about how to reduce lead hazards and
are learning more all the time. Tech-
nology can now accurately test the
presence of lead. Improved technigues
can remove or seal in household lead
without harm to workers or future oc-
cupants. Protective measures can con-
tain lead temporarily until full-scale
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abatement can be carried out. Good in-
formation can prevent the creation of
active lead poisoning through improper
home renovation.

What we do not now have is a prac-
ticable national strategy for getting
the tragedy of childhood lead poisoning
under control fast.

Congress has long pushed for action
on this problem. In 1973 Congress re-
quired HUD to eliminate ‘‘as far as
practicable’ the hazards of lead paint
poisoning with respect to existing
housing. After years of delay and liti-
gation, a frustrated Congress moved in
the 1987 Housing Act, which I coau-
thored, to give HUD strict timetables
to solve the problem in public housing
and to provide guidance on solving the
problem in other housing. Each year
since, Appropriations bills have prod-
ded HUD and other Federal agencies to
comply with the public housing man-
date and produce guidelines for rem-
edies in all housing.

Administration studies, mandated by
Congress in 1987, admit the danger of
lead paint poisoning. But the adminis-
tration has failed to follow through
with real action. After 4 years of dem-
onstrations and studies, the adminis-
tration has not asked for any signifi-
cant funding for effective solutions.
And the administration gives no indi-
cation that it intends to do so.

For the past 3 years, serious concerns
have repeatedly been raised about HUD
mismanagement of the effort to abate
lead paint hazards in public housing.

The administration has provided lit-
tle more than token Federal support
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for testing and abatement in private
and other federally assisted housing.

In recent years, the Federal Govern-
ment has even sold many unsuspecting
families property that turned out to be
lead traps and the families' children
were subsequently poisoned.

The administration uses the budget
agreement as a convenient excuse for
inaction. They estimate that complete
elimination of all lead hazards would
cost $35 billion—and imply that such a
huge price tag is a reason for not tak-
ing immediate actions that could have
real effect.

But, certainly, only part of any total
cost has to come from the Federal
budget. And the Centers for Disease
Control recently estimated that inac-
tion will cost the Nation almost twice
as much—3$62 billion in additional med-
ical and social costs.

If we cannot eliminate all lead paint
hazards at once, there is still no excuse
for delaying a broad effort to tackle
the most urgent parts of the problem
right away and to eliminate the most
dangerous lead paint hazards without
further delay.

Our children deserve a real national
strategy to combat the threat of lead
to their health and development. We
should mobilize our vast health, envi-
ronmental and housing sectors to
achieve that as soon as possible,

The Urgent Lead Paint Hazard Pre-
vention Act will launch such a strat-
egy. The bill will have five primary
components:

First, the bill would expand Federal
support for testing, containment and
abatement of lead hazards in federally
assisted housing and private housing.
It gets practical, common sense action
under way quickly to remove the haz-
ard where they are most dangerous—in
homes with peeling paint or high levels
of lead dust where young children are
living.

In the first year, the bill would au-
thorize $150 million for State and local
governments to begin removing the
threat of lead poisoning in privately
owned single family and multifamily
housing. This is triple the amount cur-
rently appropriated and six times the
amount requested by the administra-
tion. Second year funding would rise to
$200 million.

Additional Federal assistance to
abate lead paint hazards would be pro-
vided through Community Develop-
ment Block Grants, the HOME Invest-
ment Partnerships Program, and public
housing modernization.

Second, the bill would build a net-
work of contractors, workers, archi-
tects, environmental firms, laboratory
technicians, public officials and others
who are experts in the testing, contain-
ment and abatement of lead paint haz-
ards. We must ensure that lead testing
and abatement activities are carried
out by certified, trained and respon-
sible personnel and are monitored by
competent public officials.
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Third, the bill would launch an effec-
tive nationwide campaign to inform
the public about the nature of lead
paint hazards and the practical steps
that a family can take to ensure that
the dangers of lead exposure are re-
moved from their home. A significant
portion of childhood lead poisoning can
be traced to the lack of public under-
standing about the causes of the prob-
lem and ways to prevent it. That infor-
mation must at least be provided when
a family buys or renovates a home.

Fourth, it would expand research and
development of new testing, contain-
ment and abatement technologies. Al-
though major advances have been made
over the past decade, numerous ques-
tions remain about the costs and bene-
fits associated with many currently
available techniques.

Fifth, the bill would enhance con-
gressional oversight of Federal lead
paint hazard prevention. HUD would be
required annually to provide Congress
with a full report on its activities and
would be held to a strict regimen of
goals and timetables to assess its per-
formance.

Mr. President, I will ask to have a
summary description of the scope of
the legislation printed in the RECORD
at the conclusion of my remarks.

I intend to move this legislation as
quickly as possible. On October 17, I
will hold the first hearing on this legis-
lation. Participants will include lead-
ing experts in the housing, health and
environmental fields.

As chairman of the Senate Housing
Subcommittee, I will refine the legisla-
tion on a bipartisan basis with other
Senators, particularly with Senator AL
D’AMATO, the subcommittee's ranking
minority member. I will work closely
with other Members of Congress who
have shown leadership on this problem,
including Congressman HENRY WAXMAN
and Senators BARBARA MIKULSKI,
HARRY REID, JOSEPH LIEBERMAN, and
JOHN CHAFEE.

And I will develop the bill in close
consultation with national public
health leaders and private organiza-
tions that have shown great leadership
on this problem through the Alliance
to End Childhood Lead Poisoning.

I am convinced we must commit the
Federal Government to an aggressive,
comprehensive and cost-effective as-
sault on this health threat to our Na-
tion’s children and our Nation's future.

Working together we can enact a bill
that will speed real, practical action to
put this danger behind us.

I ask that the summary to which I
referred be printed in the RECORD.

There being no objection, the sum-
mary was ordered to be printed in the
RECORD, as follows:

URGENT LEAD PAINT HAZARD PREVENTION ACT
PROPOSED AMENDMENT TO SECTION 311 OF H.R.
2050

Section 12 is further added by adding at
the end of Section 12 (1)(2)(A) the following:
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A recipient may award a procurement con-
tract under this subsection to other than the
low bidder provided that: the procurement
contract does not exceed the lowest bid by
more than 10%; federal assistance provided
to the recipient under this Act does not ex-
ceed the equivalent of the lowest bid for the
contract; and the recipient has demonstrated
to the Secretary the long term cost benefits
of selecting other than the lowest bid that
may be ylelded by fleet standardization, or
other factors that the Secretary deems ap-
propriate.

ORIGINAL SENATE LANGUAGE

A recipient may award to other than the
low bidder in connection with a procurement
under this subsection, but the recipient may
receive federal assistance under this Act for
in an amount not to exceed the equivalent of
the lowest bid for the project.

e —————————

URGENT LEAD PAINT HAZARD PREVENTION ACT
SUMMARY

PURPOBE

The bill commits the federal government
to prevent, as soon as practicable, lead paint
hazards wherever they exist in American
housing. It will:

Require HUD to carry out an aggressive,
comprehensive and cost-effective strategy to
clean up lead paint hazards in federally
owned or assisted housing;

Make the federal government an active
partner with cities, states and the private
sector to remove lead paint hazards in pri-
vately owned housing;

Make concern for lead paint hazard an in-
tegral part of federal, state and local housing
strategies and decisions;

Get the nation moving quickly on the most
dangerous lead paint hazards—in homes with
peeling paint or high levels of lead dust that
are occupied by young children;

Build the capacity of private industry to
test and abate lead paint hazards safely and
effectively;

Provide the public with accurate informa-
tion about the nature of lead paint hazards
and technical assistance on how to prevent
them; and

Maintain an ongoing national program of
research and development in lead paint haz-
ard prevention.

1. EXPAND TESTING, CONTAINMENT AND
ABATEMENT ACTIVITY

a. Establish a federal/state/local partnership to
remove lead paint hazards from private housing

General. Authorize $150 million to help
state and local governments to test, contain
and abate lead paint hazards in privately-
owned single family and multifamily homes.
That level of assistance is three times the
amount appropriated and six times the
amount requested by the President.

Eligible Activities. Funds could be used for
(1) screening of private housing to identify
units with “priority' lead paint hazards (i.e.
units that are occupied by young children
and have peeling paint or excessive amounts
of dust containing lead); (2) interim contain-
ment of lead paint hazards; (3) abatement of
lead paint hazards, including temporary relo-
cation for families; (4) provision of informa-
tion to the public on lead paint hazards, and
(5) blood testing of children. No more than
10% of the funds could be used for adminis-
trative expense.

Flezrible Financing/Subsidy. Permit states
and localities to use the assistance for a va-
riety of financing and subsidy programs, in-
cluding grants, loans, revolving loan funds,
loan guarantees and Interest write-downs.
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Eligibility of Applicants, Provide assistance
to jurisdictions that are carrying out a com-
prehensive housing affordability strategy
under the HOME Investment Partnerships
program. Funds would be awarded on a com-
petitive basis to eligible jurisdictions.

Income targeting. Target assistance to
owner-occupied or rental housing serving
families meeting the HOME income limits.
Also require participating jurisdictions to
give priority in testing and abatement ac-
tivities to housing with ‘‘priority" lead paint
hazards.

b. Mandate a HUD action plan for federally

owned and assisted housing

Direct HUD to publish a regulatory action
plan for the testing, containment and abate-
ment of lead paint hazards in federally as-
sisted housing (e.g. Section 8, Section 236,
Section 221(d)(3)).

Give preference to assisted units with *“‘pri-
ority” lead paint hazards. Owners would be
permitted to use existing housing subsidies
(Section 8 rental assistance, replacement re-
serves, other project accounts) for lead in-
spection, containment and abatement activi-
ties. HUD would be authorized to make ex-
ceptions to Section 8 fair market rents to
support such activities.

Prevent federal agencies from selling hous-
ing contaminated with lead paint hazards to
unsuspecting homebuyers. Require lead
paint hazard inspection prior to sale of all
housing owned by HUD, Farmers Home, VA
or other federal agencies. Provide (1) notifi-
cation of any such hazard; (2) appropriate in-
formation on how the hazards can be re-
moved and (3) assistance in carrying out the
remedies.

c. Integrate lead paint hazard prevention into

state & local housing strategies

Require that a jurisdiction’s comprehen-
sive housing affordabllity strategy (CHAS):
(1) estimate the number of units that pose
“priority" lead paint hazards; (2) outline the
actions being taken (or proposed) to address
the problem; and (3) describe how lead paint
hazard prevention and housing initiatives
will be integrated.

Require that housing agencies, in prepar-
ing this portion of the CHAS, consult with
health and child welfare agencies and exam-
ine existing data related to lead paint haz-
ards and poisonings. Such data could include
health department data on the location of
poisoned children and information on lead
paint hazards generated by ongoing inspec-
tions in public housing.

Make lead paint hazard abatement and re-
duction an explicitly eligible activity under
Community Development Block Grants and
under rehabilitation assisted under the
HOME Investment Partnerships.

d. Provide for national consultation on lead

paint hazard prevention

Require HUD, when developing and imple-
menting provisions of this Act, to establish
formal procedures for maintaining close, on-
going consultation with national organiza-
tions of private and public sector experts in
lead paint hazards and their prevention.

2. BUILD A TESTING AND ABATEMENT
INFRASTRUCTURE
a. Certify contractors, train workers

Require that all federally supported test-
ing and abatement work be conducted by
certified contractors and trained workers.
EPA and OSHA would be given authority to
certify contractors, train workers and ensure
worker protection. HUD would be required to
work closely with these agencies to identify
significant regional shortages of skills or
equipment.
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b. Certify laboratories
Require EPA to certify laboratories to en-
sure that environmental lead testing is accu-
rate and readily available throughout the
country.
¢. Exzpand monitoring activity

Require HUD to establish monitoring sys-
tems to oversee closely the testing and
abatement work that is being supported by
federal funds. Contractors found in violation
of federal certification requirements (or oth-
erwise found to have negligently performed
work) would be subject to disbarment from
all HUD activity.

d. Establish a federal information clearinghouse

Direct HUD, in cooperation with other fed-
eral agencies, to establish an information
clearinghouse on childhood lead poisoning.
The clearinghouse would assess and dissemi-
nate the most current information from re-
search on testing, containment and abate-
ment activity. The clearinghouse would
maintain a rapid-alert system to keep key
components of the lead testing and abate-
ment industry abreast of the latest develop-
ments in research and development.

Authorize $10 million to establish and op-
erate the clearinghouse.

3. INFORM THE PUBLIC AND PROVIDE TECHNICAL
ASSISTANCE

a. Require public disclosure of lead paint
hazards

Require sellers, landlords and realtors to
notify potential buyers or lessees of any
known lead paint hazard that has been iden-
tified on the subject property.

Require a general statement, prepared by
HUD, to be distributed by lenders at the
time of mortgage application and by sellers,
landlords or relators at the time of sale or
lease. The statement would include an expla-
nation of the potential risks associated with
lead paint in pre-1978 housing and provide
sources of additional information.

b. Launch a nationwide public awareness
campaign

Direct HUD, in cooperation with other fed-
eral agencies, to develop and undertake a
major public awareness campaign on child-
hood lead poisoning. The campaign would in-
form the public about the seriousness of lead
exposure, describe how to identify priority
hazard conditions and provide helpful advice
about preventative and protective measures
to reduce the risk of exposure.

The campaign would especially target par-
ents of young children as well as partici-
pants in the residential real estate industry,
HUD would also work with large home im-
provement retailers to provide consumers
with practical information on ‘‘do’s and
don’ts” associated with ‘“‘self-help” renova-
tion and remodeling.

Authorize $25 million to carry out this
campaign.
c¢. Provide technical assistance to state and local

governments

Direct HUD, in cooperation with other fed-
eral agencies, to provide technical assistance
to state and local governments to help them
inform residents about lead hazards and
their prevention.

d. Provide warning labels on appropriate home
improvement tools and supplies

Require warning labels to be placed on
tools commonly used for ‘“‘self-help” renova-
tion and remodeling. The wording would be
developed by EPA, but would at a minimum
advise users to obtain information before
carrying out activity that could cause lead
poisoning. Information on the recommended
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use of such tools to reduce exposure to lead
hazards, prepared by HUD, would be made
avallable at the point of purchase. Research
has demonstrated that the traditional meth-
ods of removing lead paint from chewable
surfaces—scraping, sanding or burning—ac-
tually exposes children to a 100-fold increase
in lead dust.

e. Establish a lead hazard hotline

Direct HUD, in cooperation with other fed-
eral agencies, to establish a ‘‘lead hazard
hotline to provide the public with quick,
easy-to-understand answers to basic ques-
tions about lead poisoning.

Authorize $6 million to establish and main-
tain the hotline.

4. EXPAND RESEARCH AND DEVELOPMENT
ACTIVITIES

a. Exzpand HUD research on effectiveness of
testing, containment and abatement activities

Require private owners and PHAs to test
blood levels of children both before and after
abatement activities are undertaken, so that
health effects of containment and abatement
activities can be monitored and hazardous
activities can be quickly identified and
stopped.

Require HUD to conduct research, in co-
operation with other federal agencies, on the
cost-effectiveness of various containment
and abatement strategies. Specific emphasis
will be placed on assessing the long-term
health benefits resulting from alternative
containment and abatement strategies.

Require HUD, in cooperation with other
federal agencies, to conduct research on con-
tainment and abatement strategies that can
reduce the risk of lead exposure from exte-
rior soil lead and interior dust lead in car-
pets, furniture, forced air ducts and similar
SOurces.

Require HUD to conduct research, in co-
operation with other federal agencies, on the
accuracy, cost and availability of various
testing technologies.

Congressionally mandated lead paint
abatement in public housing provides a
unique “laboratory’ for research in the next
three to five years. That invaluable informa-
tion would be made useful.

The authorized budget for the Office of
Policy, Development and Research would be
increased by $6 million to take account of
these increased research activities.

b. Mandate a GAO report on liability insurance

Require GAO to assess the availability of
liability insurance for lead-related activi-
ties. GAO will analyze the insurance ‘‘prece-
dent” for containment and abatement of
other hazards (e.g. asbestos) and will provide
an assessment of the recent insurance expe-
rience in the public housing program.

5. REQUIRE DETAILED ANNUAL REPORTS FOR
HUD

Require HUD to submit an annual report
to Congress that would (1) describe HUD's
progress in implementing the various pro-
grammatic initiatives; (2) summarize the
most current health and environmental stud-
ies on childhood lead poisoning, including
studies that analyze the relationship be-
tween containment and abatement activities
and reduction in lead exposure; (3) rec-
ommend legislative and administrative ini-
tiatives that can improve HUD performance
and expand lead inspection, containment and
abatement activities.
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URGENT LEAD PAINT HAZARD PREVENTION ACT—
SUMMARY OF AUTHORIZATIONS
[in millions of dollars and fiscal years]

1992 1993

State and local aDATEMENL ........occerocersscsmisessserssisnns 150 200
Clearing house 10 10
Public 25 30
Hotline 5
Research and development ...........cumscmmsmmssnsunns H 10

Totnl SUNOMZEHON ..coovvcnssicmmmssaissseissssssssnss 195 255

————

HIS HIGHNESS PRINCE HANS

ADAM OF LIECHTENSTEIN'S
STATEMENT AT THE U.N. GEN-
ERAL ASSEMBLY

Mr. PELL. Mr. President, I would
like to bring to the attention of my
colleagues the statement that His Se-
rene Highness Prince Hans Adam of
Liechtenstein made before the U.N.
General Assembly on September 26.
Liechtenstein is the smallest, and one
of the newest members of the United
Nations, and as its Head of State,
Prince Hans Adam is in a unique posi-
tion to offer a fresh perspective on the
subject of self-determination.

Prince Hans Adam suggests that
while a majority of U.N. members sup-
port self-determination in theory, its
practical application warrants further
study. Prince Hans Adam points out
that as a rule, discussion of self-deter-
mination ‘‘starts over a specific case
when strong emotions are already in-
volved.” In my view, the current situa-
tion in Yugoslavia is a good example of
this phenomenon. Accordingly, I be-
lieve that Prince Hans Adam’s sugges-
tion that U.N. member states try to de-
velop a consensus on the implementa-
tion of self-determination is a good
one. In this regard, I welcome Prince
Hans Adam's plan to have a study pre-
pared on this question, and to submit
the results to the U.N. General Assem-
bly.

I ask unanimous consent that an ex-
cerpt of Prince Hans Adam’s speech be
printed in the RECORD.

There being no objection, the re-
marks were ordered to be printed in
the RECORD, as follows:

EXCERPT OF REMARKS OF PRINCE HANS ADAM
OF LIECHTENSTEIN

Mr. President, in the recent past we have
been able to witness rapid and almost revolu-
tionary political changes in the world. Ten-
sions between East and West are greatly re-
duced. Europe is not any more divided. Solu-
tions to some regional conflicts are as close
as never before. These developments form
the background for the new challenges that
the world community is facing.

The role of the United Nations has
changed, the Organization has entered a new
phase; profiting from the absence of great
power confrontation, it acts more efficiently
and concentrates on the cause of peace and
security.

Small States have a special need for pro-
tection and security. The Principality of
Liechtenstein, although it is fortunately a
progperous and secure country, surrounded
by two permanently neutral neighbours,
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feels that this issue is of direct relevance.
Respect for international law is our only
protection. For these reasons we feel deeply
committed to the principles of sovereign
equality, political independence and terri-
torial integrity of States. Although we were
not a member country of this organization in
1989, we fully support resolution 4421, urging
Member States inter alia to settle disputes
peacefully, adhere to the principles of equal
rights and self-determination of peoples and
to respect human rights and fundamental
freedoms.

Unfortunately, we have seen again and
again in the history of mankind brutal ag-
gressions of one country against another.
The aggression of Iraq against its small
neighbour Kuwait was just the last example
of a long list. The peace-loving countries of
this world have to be grateful to the United
Nations and to the Member States which
took part in the military action against Iraq
that finally resulted in ending the occupa-
tion and preventing the permanent annex-
ation of Kuwait. International law served as
the umbrella for the international response
to the Gulf crisis and thus constitutes the
most recent proof that the respect for inter-
national law is a small country's only pro-
tection. Let us all hope that this crisis was
a turning point in human history. For as
long as the United Nations reacts as it did
during the Gulf crisis, such aggressions will
cease to become attractive instruments for
even the most power-hungry dictators.

Unfortunately, we all know that even if we
succeed in preventing all aggressions, peace
and happiness will not come easily to the
world. Some of the most cruel wars in the
past decades have been civil wars. Politi-
cians and historians can give us many rea-
sons why civil wars happen: different cul-
tures, languages or religions having difficul-
ties to coexist in a single State, oppressed
minorities, or simply political differences
which cannot be solved peacefully.

A solution for some of these problems can
be found internally if a BState respects
human rights and fundamental freedoms and
has democratic institutions that work. But
history shows us that even then civil wars
can break out. Human rights can also be vio-
lated in countries with a democratic tradi-
tion. Democratic institutions can break
down. There are situations where peaceful
coexistence between different groups inside a
single State does not seem to be possible—
whatever the reasons. Should we in those
cases not endeavor to find other solutions in
accordance with the principle of self-deter-
mination, rather than risking cruel and de-
structive civil wars?

I am aware that he United Nations has
been good for reasons very prudent concern-
ing the principle of self-determination. To
encourage exercising the right to self-deter-
mination might lead to even more civil wars
and to the disintegration of member States.
Non-interference in the internal affairs of
Member States has certainly been a wise pol-
icy to follow. Nevertheless, we have to ac-
cept the fact that the borders of nearly all
Member States, including my own country,
have not been drawn according to the prin-
ciple of self-determination. They are usually
the product of colonial expansion, inter-
national treaties or war, and very seldom
have people been asked where they want to
belong to. But even if they had been asked,
& new generation might have another opin-
ion; circumstances can change and expecta-
tions can remain unfilled.

A majority of Member States certain sup-
ports self-determination in theory. How this
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principle is to be applied in practice has
however, in my opinion, not been studied
enough. Usually the discussion starts over a
specific case when strong emotions are al-
ready involved. Would it not be better to at
least try to find a minimum consensus be-
tween Member States on some guiding prin-
ciples, when efforts are being made to imple-
ment the principles of self-determination?

To be acceptable to a largeat possible num-
ber of Member States, such guidelines or
rules of conduct should foresee a careful evo-
lution, which could start from a low level to
higher levels of autonomy before complete
independence can be attained. Independence
is, however, not always the best solution: It
can be a complicated and sometimes trau-
matic process.

Mr. President, Distinguished Delegates, 1
wish to inform you of my intention to in-
struct experts to prepare a preliminary
study on this question, the outcome of which
would be submitted in due course to the Gen-
eral Assembly if this is considered desirable.
A convention modelled after the European
Convention on Human Rights could eventu-
ally be the product of these efforts. I would
like to raise & few points and draw a few
lines in order to give you an overall idea of
the possible outline of such an instrument.

A central question will be to define what
entity can be the beneficiary of the right to
self-determination. Several methods have
been discussed in the past. It might be suffi-
cient to establish a minimum size of the area
and population involved. Setting this mini-
mum size very low would have two impor-
tant advantages:

1. Minorities who ask for self-determina-
tion would consequently have to grant the
same rights to their own minorities. Experi-
ence shows that they are at times unwilling
to do so which can be the cause for new prob-
lems.

2. A low minimum size would in my opin-
ion lead to a decentralization rather than to
& break-up of the present States, because for
small groups and areas independence will not
always be the best solution.

For a modern State decentralization has
political and economical advantages. Decen-
tralization is certainly one of the key ele-
ments for the prosperity and political stabil-
ity of Switzerland, a country without natu-
ral resources and a population with four lan-
guages, different religions and many politi-
cal parties.

A convention on self-determination could
foresee several degrees of autonomy before
independence were granted to a certain re-
gion, thus giving the central State and the
region the time to adapt to the new situa-
tion with the likely outcome that the people
will in most instances prefer autonomy to
independence. Three degrees of autonomy
could be envisaged:

The first degree could involve the election
of representatives for the new autonomous
region and consequently the administration
by those elected representatives of the funds
which are allocated by the central govern-
ment. Some additional rights could be given
in the fields of culture and education.

The next step could involve some auton-
omy in taxation. Direct taxes would prob-
ably better be raised by the regions whereas
indirect taxation, import duties and the like
could remain with the central government. A
financial compensation plan would have to
be worked out at this stage, taking into ac-
count the income and the administrative
functions of the region that may for instance
already include the police and the lower
courts.
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The third degree of autonomy could in-
volve some legislative power. Examples can
already be studied in some of the decentral-
ized States. At this stage of autonomy most
administrative functions of the central State
could be turned over to the region with the
exception of defence and foreign affairs.
Even regional military units could be set up
as long as they are integrated into the over-
all defence plan.

The next step of this process—in the case
it is desired-would be full independence.

Those States which accept the general
terms of a possible convention on self-deter-
mination could envisage setting up an inter-
national commission or court comparable to
the European Commission and Court for
Human Rights to which all parties concerned
could appeal in case of conflicts. Such an ap-
proach would offer the possibility to observe
how these general guidelines work in reality
and to adjust them if necessary. Other
States might then be willing to sign the con-
vention too, and perhaps one day those
guidelines on self-determination could be-
come generally accepted international law,
as other conventions have become.

If we look at human history it seems that
humanity does not have many alternatives.
In the past and in the future new States have
been and will be born, they disappear or
their borders change. If we look at longer pe-
riods of time we see that States have life cy-
cles similar to the human beings who created
them. The life cycle of a State might last for
many generations but hardly any member
State of the United Nations has existed in its
present borders for longer than ten genera-
tions. It could be dangerous if one tried to
put a hold on these cycles, which have been
present throughout human history. To freeze
human evolution has in the past often been
a fotile undertaking and has probably
brought more violence than if such a process
was controlled peacefully.

Considering the advances in the field of
technology, civil wars will become more and
more destructive, not only for those directly
involved but also for neighbouring States
and for our whole environment. The possible
destruction of a large nuclear power plant in
a civil war is a frightening example. Would it
not be much safer to replace the power of
weapons by the power of voting even if it
means that new States may be born?

Mr. President, Distinguished Delegates, as
the representative of the smallest and of one
of the youngest member countries, I wish to
thank you for having given me the oppor-
tunity to express my views on a controver-
sial subject and to present ideas related
thereto.

Liechtenstein is proud to be a member of
the United Nations, an organization that
gives full priority to the respect of inter-
national law and to the principles of its
Charter. We shall continue to support all
United Nations efforts aimed at realizing
international peace and the respect for
human rights and fundamental freedoms.

Thank you, Mr. President.

CONCLUSION OF MORNING
BUSINESS

Mr. MOYNIHAN. Mr. President, has
the time for morning business expired?

The ACTING PRESIDENT pro tem-
pore. The Senator is correct. Under the
previous order, the period for morning
business has expired.
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EXECUTIVE SESSION

NOMINATION OF CLARENCE THOM-
AS, OF GEORGIA, TO BE AN AS-
SOCIATE JUSTICE OF THE SU-
PREME COURT OF THE UNITED
STATES

The ACTING PRESIDENT pro tem-
pore. We will return to executive ses-
sion for the consideration of the nomi-
nation of Clarence Thomas to be asso-
ciate justice of the Supreme Court. The
clerk will report the nomination.

The assistant legislative clerk read
as follows:

The nomination of Clarence Thomas, of
Georgia, to be an Associate Justice of the
Supreme Court of the United States.

The Senate resumed consideration of
the nomination.

Ms. MIKULSKI addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the Senator
from Maryland [Ms. MIKULSKI].

Ms. MIKULSKI. Thank you, Mr.
President. I seek recognition to speak
on the Thomas nomination.

Mr. President, I rise to ask my col-
leagues in the Senate to join me in a
call asking for the delay of the vote on
Judge Thomas until the Senate can
conduct a full and fair hearing on the
allegations currently directed to and
about Judge Thomas alleging that he
engaged in practices of sexual harass-
ment with an employee.

Mr. President, I do that because I be-
lieve there should be no rush to judg-
ment, to either prejudge the charges to
be true or not to be true. This requires
a full hearing by the U.S. Senate and
its appropriate processes to get to the
truth.

The consequences of not delaying
this vote are far-reaching. They are
far-reaching in terms of the actual vote
that we are about to take, the lives of
two people who are engaged in this sit-
uation, and the future of the Supreme
Court and the credibility of the U.S.
Senate.

Mr. President, where do we find our-
selves? We find ourselves in the situa-
tion where Prof. Anita Hill has alleged
that a nominee for the Supreme Court
sexually harassed her.

Mr. President, I do not like the term
‘*sexual harassment’ because it does
not give the full impact of what that
means to the person who must endure
this type of abuse. And make no mis-
take, it is abuse. It is an abusive as a
physical blow. I prefer the term ‘‘sex-
ual humiliation,” because that is what
occurs when someone is subjected to
such treatment.

Professor Hill has stated that Judge
Thomas engaged in obscene, vulgar be-
havior with her, creating a very hostile
environment. We do not know if those
allegations are true.

We have before us two distinguished
African-Americans, one from Pin
Point, GA, who has made the most of
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his life, both opportunity and adver-
sity, and who is before the Senate as a
nominee to the Supreme Court. On the
other side, we have Prof. Anita Hill,
who comes from a family of 13 children,
out of the rural poverty of Oklahoma,
who goes on to be a scholarship winner,
a graduate of Yale Law School, and dis-
tinguished now in the legal community
to the point that she is a professor at
Oklahoma University.

Both people come to us with distin-
guished backgrounds and both people
come to us with credibility. We owe it
to both of them to resolve this, because
only one can be telling the truth, and
the consequences for both are far-
reaching. That is why I encourage a
delay—so that we could pursue a seri-
ous investigation of these charges.

But, Mr. President, what disturbs me
as much as the allegations themselves
is that the Senate appears not to take
the charge of sexual harassment seri-
ously. We have indicated that it was
not serious enough to be raised as a
question in the Judiciary Committee.
We did not think it serious enough to
apprise Senators themselves that there
was this allegation.

I am a Member of the Senate, and I
think I work hard and do my home-
work and so do many of my other col-
leagues. As I have called around the
Senate, I find that my own colleagues
knew nothing of this until it broke as
a media story over the weekend. I am
very disturbed about this. I am dis-
turbed because the charges themselves
have significant consequences for both
Professor Hill and for Judge Thomas.
By not taking it seriously, we will
place a cloud over these two peoples’
lives for the rest of their lives.

If Judge Thomas is confirmed with-
out a full hearing, he will always be
the person on the Supreme Court with
this cloud of allegations over him. If
we do not confirm him in the absence
of a hearing, then we have voted with-
out full evidence on his merit to be on
the Supreme Court. Either way, by not
delaying we do a disservice to Judge
Thomas.

Then, we have Prof. Anita Hill, from
a background of rural poverty not un-
like Judge Thomas himself—one out of
Oklahoma, one out of the clay hills of
Georgia—who has made these allega-
tions. She has said she has come forth
with pain because reliving this situa-
tion has, indeed, been extremely pain-
ful to her.

If we do not give full airing to this
situation, Professor Hill will always be
the woman who made these allega-
tions. And now we face the fact that
even yesterday Professor Hill was at-
tacked on the Senate floor with un-
precedented venom. A woman was at-
tacked on the Senate floor with un-
precedented venom when she was her-
self talking about being a victim. We
owe it to Professor Hill not to attack
her on the Senate floor but to submit
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her to a line of questioning about the
events that she alleges, to see if in fact
they are true.

When Professor Hill returns to her
classroom and goes on with her life,
she will forever be known as the
woman who blew the whistle on Judge
Thomas but that it never was resolved.
There are very serious consequences
for Professor Hill and none of them are
very good.

If you talk to victims of abuse the
way I have, they will tell you they are
often doubly victimized by both the
event in which they are abused, and
then subsequently by the way the sys-
tem treats them.

To say these chdrges could not be
taken seriously enough to be brought
to our attention has consequences, as I
said, for both Professor Hill and for
Judge Thomas. But let me tell you
about the other consequences to the
people of the United States of America.
If we do not delay, we will never really
be sure about our nominee to the
Court, and in addition to that we are
now sending a message to the Amer-
ican people that we do not take sexual
harassment seriously enough to con-
duct a full and serious investigation or
inquiry into it.

To anybody out there who wants to
be a whistle blower, the message is,
“Don’t blow that whistle because you
will be left out there by yourself.” To
any victim of sexual harassment or
sexual abuse or sexual violence, either
in the street or even in his or her own
home, the message is, ‘‘Nobody is going
to take you seriously, not in the U.S.
Senate.” To the private sector, which
now has to enforce these laws on sexual
harassment, whether we call it sexual
humiliation or whether it is overt
physical aggression, sexual terrorism,
the message to the private sector is,
“Cool it. Even the Senate takes a walk
on this one.”

Mr. President, that belies our laws
and regulations. Then what does it say
to the community?

Mr. President, I serve on the U.S.
Naval Academy Board of Visitors. I
love it. It enables me to interact with
young people, and make sure that our
military are fit for duty for the 21st
century. I was charged with the respon-
sibility of being on a board of inquiry
where allegations of sexual harass-
ments took place at the Naval Acad-
emy. I worked to investigate the indi-
vidual case. But then we found that
there was a pattern of harassment by
the male mids to the female mids and
looking the other way by top adminis-
trative officials at the academy. We
have now straightened that mess out
with full cooperation of the Secretary
of Navy, the commanding officers at
the Naval academy, the midshipmen
themselves, and the faculty. We have
worked very hard to say that sexual
harassment is not tolerated by officers
and gentlemen.

CONGRESSIONAL RECORD—SENATE

What does this say if the U.S. Senate
cannot delay another few hours? What
does it say to the admiral who com-
mands the brigade at the Naval Acad-
emy and says an officer and a gen-
tleman never has to look big by mak-
ing someone look small? An officer and
a gentleman of the U.S. Navy never has
to prove what kind of guy he is by
abusing gals.

We want to support that admiral, and
we want to support the private sector.
And I want to support the people who
are the subject of this abuse.

I do not know who was telling the
truth. I do not want to prejudge that.
But regardless of who is telling the
truth, I want to outline for my col-
leagues the serious consequences of us
not taking it serious enough to delay
the proceedings of this Senate to give a
full and amplified hearing.

Mr. President, we have models for
this. During the advice and consent
hearings on John Tower we knew of al-
legations about personal practices of
Senator Tower. They were such a sub-
ject of discussion. They were raised
with him in a committee hearing so he
could give his own defense, his own ex-
planation. We could read the FBI re-
port, but Senator NUNN and Senator
WARNER said here are those allega-
tions. We arrived at a judgment.

We are now conducting a hearing on
who is going to be the head of the
Central Intelligence Agency. There is a
great deal of controversy surrounding
Mr. Gates. We are talking about the in-
telligence community. We found a way
to get at the facts in an executive ses-
sion. Also, those who had issues that
they wanted to raise with Mr. Gates
did so in a public forum of the U.S.
Senate. Then Mr. Gates gave a 20-point
rebuttal, again subject to question and
answer. Mr. President, that is the
American way.

We have models for getting at those
issues. I can understand why Professor
Hill has perhaps wanted not to go pub-
lic because of what she felt in the al-
leged victimization. But she could have
done this in executive session and then
the encouragement of Professor Hill to
move to another level, and she is now
ready to do that.

So what we have now is a nominee of
the Supreme Court saying no, I did not
do it. And then we hear nothing more
from him.

We have Professor Hill who needs to
conduct her side of the story through a
press conference. We are now examin-
ing this issue through the media rather
than doing it through the U.S. Senate.

The media cannot be a substitute for
the honorable and traditional proceed-
ings of the U.S. Senate. I salute the
media for bringing it to this Senator’s
attention. It is the only way I would
have known about it. I feel they have
done their job.

Mr. President, it is now time we do
our job, and our job as U.S. Senators
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gives us the constitutional responsibil-
ity to both advise the Senate and to
advise the President when he sends us
a nominee and consent to that. His-
tory, tradition, and the future of this
Nation calls forth in us now a passion
to see that justice is done.

I strongly encourage my colleagues
to join with me in asking for a prudent
timely delay in resolving these allega-
tions.

Mr. EXON. Would the Senator yield
for a question?

Ms. MIKULSKI. I yield to the Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, can I
ask my distinguished friend and
learned friend from Maryland to stay
on the floor just one-half a minute?

Ms. MIKULSKI. I am delighted to
stay.

Mr. MOYNIHAN. I want to agree with
her completely. In fact, I agree with
what my friend from Nebraska said
last evening.

Mr. MOYNIHAN. Mr. President, I
have the floor.

Ms. MIKULSKI. I have the floor.

Mr. MOYNIHAN. Would the Senator
yield the floor?

Ms. MIKULSKI. After I yield for the
question of the Senator from Nebraska,
and then I will yield the floor.

Does the Senator from Nebraska
have a question?

Mr. EXON. I have a question for my
friend and colleague from Maryland. I
listened with great interest to her talk
today. I listened with great interest to
the talks a lot of people have been
making on this matter since the rev-
elations of this weekend.

I simply want to say in asking the
question that those who have tradi-
tionally opposed the nomination obvi-
ously are happy and pleased with the
recent developments, the category into
which this Senator does not fall be-
cause I announced my support for the
nominee. Indeed, when the final vote is
cast, if it is cast sometime other than
6 o'clock tonight, I may support Judge
Thomas.

I must say, Mr. President, that what
this Senator is trying to get across is
some reason for not delaying the vote.
May I ask my Senator friend from the
great state of Maryland why the rush
to judgment? Why is it that we have to
vote tonight because it has been so de-
creed? Is there any reason that my
friend from Maryland could think of as
to why it would be bad, or cast the Sen-
ate in a bad light, if we simply delayed
this so that we could find out more,
hopefully call the two people before the
Senate Judiciary Committee to ask
them point blank?

I do not know who is telling the
truth. But it is obvious, is not it, that
either Judge Thomas is not telling the
truth, or Professor Hill is not telling
the truth.

Does the Senator see any reason?
What possibly could be wrong with de-
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laying the vote for a limited amount of
time to give everybody a chance, in-
cluding I think the chance for Judge
Thomas to refute this publicly in front
of the committee, which in my view,
Mr. President, would be also helpful to
eliminate any could over the nomina-
tion for someone who is about to serve
30 years on the Supreme Court.

Ms. MIKULSKI. Mr. President, re-
claiming my time, I can think of no
reason other than parliamentary rules
that require unanimous consent. I hope
that our leadership can help resolve
this issue on both sides of the aisle.

But in responding to my colleague’s
question, let me say about those who
were going to vote ‘‘no” on the Thomas
nomination that there is no glee in
this; I was going to vote ‘‘no,” because
I felt that Judge Thomas had been si-
lent and evasive on many of the issues,
and therefore we could not put him on
the Court.

But as I come before the Senate, this
is a melancholy situation in which we
are letting Judge Thomas down, letting
Professor Hill down, but most of all we
are letting down the Supreme Court
and the American people.

So having said that, I hope that the
problem is only our own parliamentary
rules, which we can always deal with.

Now I would like to yield to the Sen-
ator from New York, who I believe ei-
ther had a question or wanted to speak
in his own right.

Mr. MOYNIHAN addressed the Chair.

Ms. MIKULSKI. I yield the floor, Mr.
President.

Mr. MOYNIHAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, I
thank the Chair and I thank my friend
from Maryland for her great courtesy.

I would like to repeat a point which
she made.

I have said earlier that I was reading
a statement I had meant to give yes-
terday morning in support of Judge
Thomas. But by the time I reached the
Senate yesterday morning, I had
learned, as all of us had, I suppose, of
the statement of Professor Hill. As the
day went by, I read the FBI report and
the affidavit. I watched Professor Hill.
Then, at the close of the day, I learned
that this FBI report, the affidavit, was
a matter which was known to at least
17T Members of this body before unani-
mous consent was requested in order to
vote tonight at a time certain—6
o'clock. But it was not known to this
Senator, who could have objected to an
unanimous-consent request. It was not
known to the Senator from Maryland,
who nods in agreement, and who I
doubt very much would have given con-
sent, had she known. Again, I see a nod
in agreement.

We cannot have a procedure where 17
Senators know something which, if 83
Senators knew, a proceeding of this
consequence would not take place.
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Therefore, Mr. President, with the
thought in mind that the Senator from
Maryland has had and others have had,
how can we work our way out of this?

There is a very simple proposal.
Under rule XXII, on the precedence of
motions, it states: One, when a ques-
tion is pending, no motion shall be re-
ceived but to adjourn.

Accordingly, Mr. President, I move
that the Senate adjourn until Tuesday,
October 15, at 10 o'clock. I believe I
have the floor, and I await your ruling.

Mr. GRASSLEY addressed the Chair.

Mr. CONRAD addressed the Chair.

The PRESIDING OFFICER (Mr.
AKAKA). The Senator from New York
has the floor.

The Senator loses the floor upon
making the motion.

Mr. CONRAD. Mr. President, par-
liamentary inquiry.

Mr. MOYNIHAN. Will the Senator
allow me to speak?

The motion to adjourn has been
made.

May I ask you, Mr. President, will it
not be disposed of by a vote?

Mr. GRASSLEY addressed the Chair.

Mr. CONRAD addressed the Chair.

Mr. MOYNIHAN. May I ask my col-
leagues to allow the Chair’s ruling?

Mr. CONRAD. This Senator would
like to make parliamentary inquiry.

My understanding is that the Sen-
ator loses his right to the floor after
making the motion.

The PRESIDING OFFICER. That is
correct. The Senator from New York,
after making the motion, loses the
floor.

Mr. CONRAD. Mr. President, I seek
recognition.

Mr. MOYNIHAN. Mr. President, the
motion surely has to be disposed of.

The PRESIDING OFFICER. Is there
objection to consideration of the mo-
tion?

Mr. GRASSLEY. I object.

Mr. CONRAD. I object.

Mr. MOYNIHAN. I ask for the yeas
and nays.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. GRASSLEY. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MITCHELL. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
Chair advises the majority leader that
a quorum call is in progress.

The assistant legislative clerk con-
tinued with the call of the roll.

The PRESIDING OFFICER. Order in
the Senate. The press gallery will re-
main quiet.

The clerk will continue calling the
roll.

The assistant legislative clerk con-
tinued with the roll.
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Mr. MITCHELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MITCHELL. Mr. President, I
raise a parliamentary inquiry.

Is the motion to adjourn as made by
the Senator from New York in order?

The PRESIDING OFFICER. It is not
in order.

Mr. MITCHELL. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

Mr. MOYNIHAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MITCHELL. Mr. President, I un-
derstand the quorum call has been re-
quested.

The assistant legislative clerk pro-
ceeded to call the roll.

The PRESIDING OFFICER. A
quorum call is in progress.

Mr. MOYNIHAN addressed the Chair.

Mr. MOYNIHAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

Mr. GRASSLEY. I object.

Mr. MITCHELL. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The assistant legislative clerk con-
tinued with the call of the roll.

Mr. MOYNIHAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. MOYNIHAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

Mr. GRASSLEY. Mr. President, I ob-
ject.

The PRESIDING OFFICER. Objec-
tion is heard. The clerk will call the
roll.

The bill clerk continued with the call
of the roll.

Mr. MOYNIHAN. Mr. President, I re-
quest that further proceedings under
the quorum call be dispensed with so
that we may discuss the situation we
are in, and why people do not want to
discuss it.

Mr. GRASSLEY. Mr. President, I ob-
ject.

The PRESIDING OFFICER. There is
an objection.

Mr. MOYNIHAN. Mr. President, with
great seriousness, in order to proceed
with the debate on a matter of pro-
found consequence——

Mr. GRASSLEY. Regular order.

Mr. MOYNIHAN. I ask unanimous
consent that further proceedings under
the quorum call be dispensed with.

The PRESIDING OFFICER. Is there
objection?

Mr. GRASSLEY. I object.

Mr. MOYNIHAN. Mr. President, in
order that discussion of a profoundly
serious issue to American women and
American men and the Supreme Court
may proceed, I ask that further pro-
ceedings of the quorum call be dis-
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pensed with so that debate might re-
sume.

The PRESIDING OFFICER. Is there
objection?

Mr. GRASSLEY. I object.

The PRESIDING OFFICER. There is
objection.

Mr. MOYNIHAN. Mr. President, in
the prayerful thought that we have but
a limited time on an issue of enormous
consequence—this surely cannot dis-
turb the Senator from Iowa that
much—I ask that further proceedings
of the quorum call be dispensed with.

The PRESIDING OFFICER. Is there
objection?

Mr. GRASSLEY. I object.

The PRESIDING OFFICER. There is
an objection.

Mr. MOYNIHAN. Mr. President, there
are Senators here, and the majority
leader is on the floor listening to the
debate. The Senators wish to continue
debate, to make statements, to see how
we can work our way out of this situa-
tion, and I would ask that, even though
the Republican leader is mot present,
we might dispense with the quorum
call.

I have no intention, Mr. President, of
offering any other procedural motions,
but simply proceeding to discuss the
substance of this profoundly important
issue.

Mr. MITCHELL. Will the Senator
withhold his request?

Mr. MOYNIHAN. I am happy to do so.

Mr. MITCHELL. Mr. President, I ask
unanimous consent that further pro-
ceedings under the quorum call be dis-
pensed with.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

MORNING BUSINESS

Mr. MITCHELL. Mr. President, I ask
unanimous consent that there now be a
period for morning business until the
hour of 12:30 p.m., with Senators per-
mitted to speak therein.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

THE NOMINATION OF JUDGE
THOMAS

Mr. MITCHELL. Mr. President, I
wish to make clear that, first, I was
not advised by the Senator from New
York, prior to his making of the mo-
tion to adjourn, of his intention to do
s0. Second, it is not my desire or inten-
tion to prevent any Senator from ex-
pressing his or her view on the subject
matter before the Senate, or indeed on
any other subject at this time, either
on the substance of the nomination or
on the process being used to consider
the nomination, or more specifically,
the question of whether or not there
should be delay of the vote by the Sen-
ate on the nomination.
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As I stated last evening, on Septem-
ber 25, 2 weeks ago tomorrow, during
the evening, Senator BIDEN, the chair-
man of the Judiciary Committee, and
Senator THURMOND requested a meet-
ing with the minority leader, Senator
DoLE, and myself, the majority leader.
In that meeting, they described to us
the nature of the statement made by
Prof. Anita Hill regarding the nominee
and the nominee’s, Judge Thomas', de-
nial of the assertions of Professor Hill.

We were advised that Professor Hill
had requested two things: First, that
the information she gave in the form of
a sworn statement be made available
to members of the Senate Judiciary
Committee; and second, that it not be
made available to anyone else because
of her concern for the protection of her
identity.

Senator BIDEN indicated that he in-
tended to comply fully with that re-
quest; that he would make the infor-
mation available to the Democratic
members of the committee and would
not make it available beyond that, in
accordance with Professor Hill's re-
quest.

Two days later, the committee voted
and recommended that the matter be
sent to the Senate, the vote in the
committee having been 7 to 7.

Since, to my knowledge at the time,
there had been full compliance with
Professor Hill's request, both with re-
spect to making the information avail-
able to members of the committee and
not making it available beyond that,
and the committee having acted, as the
person responsible for managing the af-
fairs of the Senate, and following ex-
tensive discussion with Senator DOLE
and many others involved, I proposed
to the Senate that there be 4 days for
debate on the nomination, those 4 days
being last Thursday and Friday, yes-
terday, and today, and that at 6 p.m.
today, the Senate vote on the nomina-
tion. That was approved by unanimous
consent. That means that each of the
100 Senators agreed to that procedure.

Obviously, the events which inter-
vened over the weekend, specifically
the public statements by Professor
Hill, have created circumstances in
which many Senators believe that
there should be a delay in the vote, and
many Senators have communicated
that desire to me. There are also other
Senators who have indicated an unwill-
ingness to delay the vote.

As we all know, but it bears repeat-
ing, once the Senate has agreed to set
a vote by unanimous consent—that is,
with the approval of each of the 100
Senators—the only way that the Sen-
ate can agree to change that time is by
the assent of all 100 Senators, and a
number of Senators have indicated
that they will not assent to such a
delay.

Through late last evening and
throughout this morning, I have been
discussing the matter with a number of
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Senators on both sides of the aisle, and
I will be meeting, prior to the respec-
tive party caucuses, with the distin-
guished Republican leader and the
chairman of the Judiciary Committee
in an effort to determine what the best
way to proceed in this matter is.

The allegations made by Professor
Hill are serious. I have never met Pro-
fessor Hill, but I have watched part of
her statement on television yesterday
and my impression is that of a credible
person. It is something which Senators
have the perfect right to express them-
selves on, and it is my expectation now
that a number of Senators are going to
express themselves on the subject of
whether or not there ought to be a
delay and perhaps some other aspect of
the nomination, and that is entirely
appropriate, and I encourage any Sen-
ator who wishes to do so to express his
or her view publicly or privately to me.

But the question on when the Senate
adjourns or when it does not adjourn,
the procedure to be used in managing
the affairs of the Senate can and must
only be a prerogative of the leadership.
It is difficult enough, Mr. President, to
conduct the affairs of the Senate given
the rules that we have. It would be im-
possible, it would produce chaos in the
Senate were each Senator to determine
for himself or herself the manner in
which the Senate will proceed on these
matters. So I wish to make it clear
that my response to the earlier motion
for adjournment is not in any way an
expression of view on the subject of
whether or not this vote should be de-
layed. I am in the process of consulting
with a number of my colleagues in that
regard. I intend to meet and consult, as
I always do, with the minority leader
in that regard. And I will be expressing
a view on that during the day. So, I do
not want any impression left that I
have acted as I have because I wish to
prevent any Senator from expressing
his or her view or because I have ex-
pressed a view with respect to the tim-
ing and circumstance of the vote.

We are going to try to work it out.
We are in the process of consulting,
trying to figure out the best way to do
it. And there are appropriate ways in
which to do that. Therefore, I have ob-
tained consent for there to be a period
for morning business for the express
purpose of permitting any Senator to
say anything he or she wants but to
preclude the possibility of premature
or other actions taken with respect to
the manner in which this or any other
of the Senate's affairs will be con-
ducted.

Mr. President, I note the presence of
the Republican leader on the floor, and
I will be pleased to yield to him at this
time if he wishes to make a comment.

Mr. DOLE. No. I have been in another
meeting. I just wonder if the Senate
majority leader would indicate—as I
understand, we are not in morning
business?
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Mr. MITCHELL. Yes.

Mr. DOLE. Would that not preclude
someone making a motion to adjourn
while in morning business?

Mr. MITCHELL. My understanding
is, and I have requested the oppor-
tunity here—I have asked the distin-
guished Senator from New York, and
he has advised me he does not intend to
make any such motion, nor, I believe,
do any of the other Senators. I do not
believe that will occur. I have been ad-
vised by the Parliamentarian that the
motion to adjourn was not in order,
and I obtained that ruling from the
Chair prior to putting in a quorum call.

It is my expectation that there is
now to be merely a period of discussion
in which any Senator can express him-
self or herself on any aspect of the
matter, but with respect to which no
motion to adjourn will be made.

I now ask my colleagues that no such
motion be made at this time, and that
I be permitted the opportunity to dis-
cuss this matter further will my col-
leagues and the Republican leader.

Several Senators addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

the

THE VOTE ON CLARENCE THOMAS

Mr. CONRAD. Mr. President, I have
just finished reading the FBI reports
that detail the allegations by Professor
Hill and the response by Judge Thom-
as. Mr. President, Professor Hill has
made serious allegations to the FBIL
Judge Thomas has denied those allega-
tions to the FBI. Clearly, someone is
not telling the truth. I point out to my
colleagues that it is a Federal crime to
lie to a Federal law enforcement offi-
cer.

But here we are at this juncture, get-
ting ready to vote tonight and we do
not know the truth. In fact, neither of
the parties have been put under oath to
repeat their statements.

Mr. President, I believe it is dead
wrong for the U.S. Senate to vote to-
night, before we have taken the time to
assess these charges. I believe we have
a responsibility to Judge Thomas. We
have a responsibility to Professor Hill.
We have a responsibility to the U.S.
Supreme Court. Most important of all,
we have a responsibility to the Amer-
ican people. And I believe a rush to
judgment tonight, before we have had
an opportunity to assess these charges
and determine whether or not they are
valid would be a very serious mistake
for this body.

I have also been disturbed by state-
ments that I have heard from some of
our colleagues, statements that Profes-
sor Hill does not have any credibility
because she waited 10 years to make
these charges. I simply say to my col-
leagues: Look at what has happened.
Since Professor Hill came forward with
these statements, she has become the
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object of an attack. All too often that
is what happens to women in this soci-
ety, and they know it. They know that
coming forward with charges of sexual
harassment in the workplace can put
them in jeopardy.

Again, I want to make clear, I do not
know if Professor Hill is telling the
truth. I do not know if Judge Thomas
is telling the truth. In fairness to
Judge Thomas, we ought to have a
chance to evaluate these charges and
clear him or we ought to have a chance
to demonstrate that there is some va-
lidity to the charges by Professor Hill.
That is only fair to both parties, fair to
the Supreme Court, fair to the Amer-
ican people.

Mr. President, I am very concerned.
If the U.S. Senate votes tonight, with-
out taking time to review these
charges, it will appear that the U.S.
Senate does not care about sexual har-
assment or charges of sexual harass-
ment. That is exactly the message that
we are going to send if we do not delay
and have a chance to hear both parties.
It is going to look, all across America,
as though the U.S. Senate cannot be
bothered with charges of sexual harass-
ment, because it does not consider
them important.

Mr. President, that is the wrong mes-
sage to send to America. Sexual har-
assment is wrong, and the U.S. Senate
ought to say it is wrong, and the U.S.
Senate ought to stand up and say,
when charges of this magnitude are
leveled, we are going to listen and we
are going to have a chance to hear both
parties and establish their credibility.

In watching the events of the last 24
hours, I have asked myself the ques-
tion: Is it any wonder that women do
not come forward? Is it any wonder
they do not come forward, when they
become the object of an attack?

This morning, Mr. President, I re-
ceived a communication from a woman
who is a faculty member at the Univer-
sity of North Dakota law school. She
knows Anita Hill, and she thinks her
allegations have a great deal of credi-
bility. And, I watched Ms. Hill the
other day. She seemed to be a credible
witness to me. Again, I have not
formed any conclusion because I do not
think it is fair to form a conclusion. It
is not fair to form a conclusion until
we have had a chance to hear both
sides of this dispute. It is not fair until
we have had a chance to hear both indi-
viduals under oath. That is what we
ought to be doing, and for the U.S. Sen-
ate to go to a vote tonight is wrong. It
is dead wrong, and it should not hap-
pen. We ought to have a chance to look
at these charges and either clear Judge
Thomas or make a decision that these
charges are credible.

Mr. President, I think what is at
stake here is now more than the ques-
tion of the confirmation of Judge
Thomas. It is a question of what kind
of message the U.S. Senate sends to the
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people of America about charges of sex-
ual harassment. And we ought to send
a message that these charges are taken
seriously; that the U.S. Senate listens
and then makes a judgment.

Mr. President, I feel in the strongest
terms that this vote must be delayed—
must be delayed—and I hope as we
move through this day that cooler
heads will prevail and this vote will be
delayed. I thank the Chair and yield
the floor.

Mr. JEFFORDS addressed the Chair.

The PRESIDING OFFICER (Mr.
LIEBERMAN). The Chair recognizes the
Senator from Vermont [Mr. JEFFORDS].

—— R —

THE JUDGE THOMAS NOMINATION

Mr. JEFFORDS. Mr. President, I am
not going to get into a debate of
whether or not the vote ought to be de-
layed, but I do wish to take this time
to express to the Senator my views on
the nomination of Judge Thomas.

Mr. President, I do not think there
are more than one or two duties per-
formed by the Senate that are more
important than the consideration and
confirmation of nominees to the Su-
preme Court.

While much of what we do has an im-
pact for a few months or years, the
seating of Justice on our highest court
will have an impact beyond our own
service and even our own lifetimes.

Though the Supreme Court acts
without the fanfare of politicians in
the other two branches, it is every bit
as important in the lives of Americans.
It has an impact on every aspect of our
lives, from the most intimate, personal
decisions, to the most arcane and dis-
tant subjects.

Can a Vermont woman be barred
from a job if she is of child-bearing
age? What actions can Vermont take
against an out-of-State polluter? How
much can Vermont regulate nuclear
energy in its own borders? What dam-
ages are allowable for a Vermont com-
pany injured by anticompetitive activi-
ties? The list goes on and on.

Mr. President, I am the son of a
judge. My father was in the Vermont
court system for over 20 years and
served as a chief justice in his final
years. For decades the Vermont Su-
preme Court was considered both mod-
erate and progressive and was nation-
ally respected. Vermont court deci-
sions often appear in law school text
books, a fact that made me quite proud
during my law school years. During
that period, justices were appointed ex-
clusively from among lower court
judges. However, in recent years ap-
pointments have been made outside the
court system. In the minds of many,
this has resulted in too liberal a court.
This situation might well disturb me.
However, in the areas of constitutional
rights it has acted as a protector of
Vermonters’ rights against the recent
overly conservative decisions of the
U.S. Supreme Court.
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The Founding Fathers recognized the
limits of democracy. Though they had
thrown off the yoke of a monarchy,
they certainly were not sure of their
experiment in democracy. They feared
the character of elected representa-
tives, who might well succumb to pas-
sion and the whims of public opinion.

Their fear was well-founded. All too
often, I am afraid, Congress gets so
caught up in the cause-of-the-week
that it treads dangerously near and
sometimes upon individual rights. In
our zeal to stop crime or drugs or dis-
sent, we forget about nuisances like
due process, privacy, or free speech.

While the diversity in ideology of
Congress can sometimes weed out the
worst ideas before their adoption, no
such check is exerted upon the execu-
tive branch, which the Founding Fa-
thers may have feared even more than
its legislative counterpart.

I do not believe there was one other
part of the Constitution which gave
greater concern to our Founding Fa-
thers than who should be responsible
for appointing the Supreme Court. The
drafters were split between those who
wanted the Senate to elect the mem-
bers of the Supreme Court and those
who thought the President should have
sole authority in appointing the Jus-
tices. This debate went on for months.
The result was a compromise which
gives us the current system in which
only the President nominates can-
didates for the Court, but the Senate
has the duty to advise and consent on
each nominee before that person can
become a Justice of the Supreme
Court.

It is illogical to presume that it was
the intention of this compromise that
the Senate’s sole duty should be to
pass on the nominee's legal qualifica-
tions, character, and judicial tempera-
ment. It is clear to me that it also gave
the Senate the power and obligation to
ensure that executive branch control of
the appointing process did not become
80 absolute that the Court could no
longer serve as a satisfactory arbiter
between the executive and legislative
branches. Further, the role of the Sen-
ate also should ensure that the Court
does not become positioned to execute
a philosophical agenda different from
the statutory product of the legislative
branch.

Their solution was an elegant one.
Acting as brake on the excesses of ei-
ther branch, and as an arbiter on dis-
putes between the two, the Supreme
Court, selected by both and tenured for
life, would decide the inevitable knotty
questions of statutory and constitu-
tional construction. Finally, and most
importantly, the Court would protect
individual rights against the predict-
able incursions of the state.

Article II, section 2 of the Constitu-
tion merely provides that the Presi-
dent shall nominate, and ‘‘by and with
the Advice and Consent of the Senate,
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shall appoint * * * Judges to the Su-
preme Court.”” The text of the constitu-
tion is clear that although the power
to present a candidate for the Court is
vested solely in the President, the
power of appointment is exercised con-
currently with the Senate, which must
review the nomination and may reject
the President’s choice. However, the
Constitution does not specify the cri-
teria for the Senate’s decision. There-
fore, from a strictly technical stand-
point, the Senate may reject a nominee
for any reason. This ‘‘combination of
brevity and ambiguity is so char-
acteristic of the Constitution”, Ross,
‘““The Functions, Roles, and Duties of
the Senate in the Supreme Court Ap-
pointment Process,” 28 William and
Mary Law Review 633, 635 (1987).

The question then is how do we make
this tough decision? On what basis do
we decide whether a given nominee
should be allowed to ascend to the
bench of the Supreme Court?

There is little disagreement on the
basic qualifications of a justice—legal
excellence, judicial temperament, and
character. By and large, the nominees
in this century have had outstanding
legal qualifications. Thus, for example,
the elite law schools of the land, Har-
vard, Yale, Stanford, and Chicago, are
well represented among the current
Justices. Further, after completing
their schooling, most Justices have
gone on to occupy particularly notable
positions in the legal community.
Again, for example, Brennan was a
State supreme court justice; Marshall,
Blackmun, Stevens, and Scalia were
judges of the U.S. Courts of Appeals;
Marshall had been the Solicitor Gen-
eral of the United States and, at the
time of his appointment, had argued
more Supreme Court cases than any-
one; Scalia taught at several pres-
tigious law schools; Rehnquist served
as a deputy U.S. Attorney General; and
Powell had been President of the Amer-
ican Bar Association. (See, Ross, supra
at 646, n. 66).

Political philosophy is important as
well. SBome argue that such an inquiry
has no place in the nomination or con-
firmation process—that Justices sim-
ply should be neutral, sage construc-
tionists. I disagree. A President has
many qualified candidates to choose
from. The determining factor in his se-
lection is likely to be the perceived
philosophy of a nominee.

It would be naive to believe that the
President would not ascertain the po-
litical philosophy of his nominee.
There is no doubt that his advisers and
staff would do a thorough examination
of the political philosophy of the nomi-
nee as well as personal interviews.
What about the Senate? Must we resign
ourselves purely to an examination of
written works of the potential Justice
and face a nominee who refuses to give
any indication on critical philosophies
by claiming it would be inappropriate
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to do outside the context of the facts of
a particular case? While this sounds
fine on the surface, this approach gives
an incredible advantage to the Presi-
dent in knowing a great deal more
about the nominee than the Senate can
ascertain through the confirmation
process.

Given this reality, the Senate must
look to the philosophy of the nominee
as well and must insist on appropriate
answers and discussions. Further, I
also believe the Senate must look be-
yond the individual to examine the cu-
mulative impact of our actions on the
Court.

Although removed from the political
fray, the Supreme Court is obviously
not unaffected by politics, Where one
party dominates over a period of years,
nominations to the Court will obvi-
ously be strongly influenced by that
party. Roosevelt’s frustration with the
Supreme Court's resistance to the New
Deal caused him to make one of the
biggest mistakes of his career when he
tried to pack the Court. But despite his
impatience, the Court obviously moved
to the left during the next 30 years.

In our own time, Republican Presi-
dents have made 13 consecutive nomi-
nations, and only one of the eight sit-
ting Justices, Justice White, was a
Democratic appointee. Lyndon John-
son was the last Democrat to nominate
for the Court when in June of 1968 he
raised the name of Homer Thornberry.
However, no action was ever taken by
the Senate on that nomination because
of the fracas surrounding the at-
tempted elevation of Abe Fortas to
Chief Justice. Johnson's nomination of
Thurgood Marshall in June of 1967 was
the last by a Democrat to result in a
sitting Justice. The Republican stamp
on the current Court is undeniable.

But by no means does a President,
even one of my own party, have the
right to pick virtually anyone he wants
who meets minimal qualifications with
respect to character, legal ability, and
judicial temperament. This is not a
pass-fail test.

In my mind, such a process is en-
tirely proper for appointees to the ex-
ecutive branch of Government. The
President should be given wide latitude
in selecting his Cabinet secretaries and
key agency personnel. But under the
Constitution, such deference is inap-
propriate in the confirmation of Su-
preme Court Justices. Their tenure is
not limited to the 2 or 4 or 8 years of
an executive agency appointment.
They are in position to decide upon our
collective future for as long as they
live. And a lifetime is too long to be
WIong.

Consider if you will, Mr. President,
the prospects for the Court over the
coming years. It seems to me that the
ages of the sitting Justices and their
years of service are relevant consider-
ations.
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on Aopoint-
Court ment age

The above listing clearly dem-
onstrates that the political bent of the
current members of the Court is decid-
edly conservative. The two more mod-
erate members are likely to be re-
placed in the next 6 years. Justice
Blackmun is 83 years old and Justice
White is 74. In addition, two others will
be well into their 70’s. Thus, it is likely
that two and perhaps four more ap-
pointments will occur within the next 6
years, If one presumes that we con-
tinue on the present course and strong
conservative members are appointed, it
could be well over 20 years before the
makeup of the Court could even begin
to become more moderate.

There is nothing in the recent his-
tory of the Presidency, a history which
I should say that I have largely sup-
ported, to indicate that, absent con-
gressional pressure for the balancing of
the Court, any appointments will be
made of Justices whose views are more
centrist than the current Court.

The current Court is anything but
centrist. It is hard to even term it con-
servative in the traditional sense. For
not only does it seem unwilling to view
the Constitution as a living document
that can and should be interpreted to
accommodate the evolution of our soci-
ety, it seems unable to be faithful to
the legislative intent of Congress. With
seemingly increasing frequency, the
current Court has gone out of its way
to arrive at twisted constructions of
congressional intent. In fact, it has be-
come almost an unstated policy of the
newly emboldened conservative major-
ity on the Court to seek out precedents
with which they disagree and reverse
them.

Mr. President, the Members of the
Senate should be very familiar with
the cases which illustrate this growing
trend on the Court. The Congress has
spent considerable time and effort cor-
recting and attempting to correct
these excursions in judicial activism
recently engaged in by the conserv-
ative alleged opponents of that philoso-
phy on the Court. Consistently
strained interpretations of statutory
language and congressional intent have
marked many recent and controversial
and Supreme Court decisions. Below
are but a few examples.

BETTS V. OHIO, 109 8.CT. 256 (1969)

In this case the slim conservative
majority interpreted the Age Discrimi-
nation in Employment Act of 1967
[ADEA] as providing little or no pro-
tection for older workers from dis-
crimination in employee benefit plans.
The original intent of the Congress in
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passing and amending the ADEA was
to prohibit discrimination against
older workers in all employee benefits
except when age-based reductions in
employee benefit plans are justified by
significant cost considerations. The
EEOC under the Reagan administra-
tion had vigorously litigated to defend
this very interpretation of the act.

The Older Workers Benefit Protec-
tion Act—Public Law 101-433—was
passed by the Congress and signed into
law by President Bush to correct this
misinterpretation by the Court.

RUST V. BULLIVAN, 111 8.CT. 1759 (1891)

In another 54 conservative majority
opinion, the Court held that freedom of
speech was not abridged by Federal
regulations that prohibit federally
funded family planning clinics from
providing counseling or referrals re-
garding abortion. Congress has acted
by passing legislation—Title X Preg-
nancy Counseling Act—which would
prohibit the Secretary of HHS from
acting in compliance with the Court's
decision. Rather, the bill would guar-
antee that projects receiving title X
funds can ‘“offer pregnant women infor-
mation and counseling concerning all
legal and medical options regarding
their pregnancies.”

Both the House and the Senate have
passed bills and the matter is currently
in conference. Again, legislative action
is necessary to correct a grievous mis-
interpretation by the Court.

WARDS COVE V. ATONIO, 109 8.CT. 2115 (1989)

The slim conservative majority was
again at work in this case. There the
Court ruled that in disparate impact
cases under title VII, the burden is on
the plaintiff to disprove, rather than
on the employer to prove, the employ-
er's business necessity defense for a
practice with discriminatory effects.
Further, the practice need not actually
be essential or indispendable in order
to pass muster, it only has to serve a
legitimate employment goal. In so rul-
ing, the Court reversed 20 years of judi-
cial interpretation and generally ac-
cepted practice under title VII.

The efforts of the Congress to enact
legislation correcting this and several
other clearly wrong-headed 1989 deci-
sions of the Court are well known. The
Civil Rights Act of 1990 was vetoed by
President Bush and the 1991 version is
currently pending with another veto
fight appearing likely.

I have cited only some of the cases in
which the Court has drastically re-
versed fields. Similar examples exist in
other areas of law. The point is that
the Court is no longer reflecting a spec-
trum of views, but rather appears to be
advancing the agenda of those on one
end of the political spectrum. Given
the extreme tilt existing on the Court
as presently composed, the addition of
a new Justice who mirrors the posi-
tions of the conservative majority will
not serve the greater good.
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President Bush and others have ar-
gued that diversity is an important ele-
ment on the Court. Several of my Sen-
ate colleagues have stated their sup-
port for this nominee is based more
upon the belief that his different roots
will prevent him from becoming just
one more predictably conservative vote
on the Court. But diversity of back-
grounds, in my opinion, is virtually ir-
relevant. If two Justices are likely to
arrive at the same decision on a given
case, it matters little that one was
born to poverty and one to affluence.

Some may argue that this is a new
and perhaps inappropriate standard;
that the recent history has been that
Presidents are free to appoint nomi-
nees reflecting their own view on the
important issues of the day. I'm afraid
there may be some truth to this. After
the rejection of Judge Bork, we did
seat Justices Kennedy and Souter
without much protest or fanfare. It
does concern me that I may be apply-
ing here a standard which I did not in-
sist upon in connection with Justice
Souter, the only nomination which oc-
curred since I came to the Senate, and
which the Senate as a whole has not
applied to any recent candidate.

In terms of the direct comparison
with Justice Souter, it did strike me
that he had solid legal qualifications in
his background that are not possessed
by Judge Thomas. Further, Justice
Souter did not have the extensive his-
tory of conflicting and troublesome
public statements on the contentious
issues of our times to trip up his nomi-
nation. Finally, through professional
contacts that I had with Justice Souter
prior to his nomination, I had come to
the opinion that he was an independent
sort not likely to be easily swayed in
the formulation of his considered judg-
ments.

Having said this, I still must insist
that it is not a novel idea that a Presi-
dent should look first to the finest ju-
rists in the land without regard to phil-
osophical or political homogeneity.
That is the standard which I think we
should apply, here and always. The
criticism that we may not have pre-
viously lived up to that goal does not
constitute a binding commitment that
we must continue the error of our
ways.

Our process for determining the
qualifications of a prospective justice
is important and frustrating. A nomi-
nee has every incentive to tell the Sen-
ators what they want to hear. He or
she can study the confirmation per-
formance of his or her predecessors for
clues on how to win the battle. Does
anything in the confirmation experi-
ences of Judge Bork, Justice Kennedy,
or Justice Souter suggest that future
candidates will adopt anything but ex-
treme reticence as their confirmation
strategy? I doubt it.

The real work of becoming a bona
fide candidate for the Supreme Court



25868

should be completed before a nominee's
name is announced by the President,
not at the confirmation table. And yet,
if the hearings are of limited utility,
where do we turn? Obviously we must
look at the published record of a nomi-
nee, as well as past decisions and per-
formance in other capacities. What
were the public deeds and accomplish-
ments of the nominee? How did he or
she comport himself or herself in car-
rying out their public obligations? This
is the customary type of yardstick
used to measure the qualifications of
candidates. Indeed, until recently this
was the exclusive means by which
nominees were measured.

Against this yardstick, Judge Thom-
as’ record is troubling, and I cannot
simply discount it. At the Department
of Education’s Office of Civil Rights, he
was on the verge of being declared in
contempt of court for substituting his
own views of the law for those of the
court. At the EEOC, where he served in
a quasijudicial role, he made one state-
ment after another that can only be
characterized as extreme. From pri-
vacy to property he espoused views
that represented remarkable depar-
tures from the legal mainstream—de-
partures in one direction only—right.

To his credit, Judge Thomas has
made a remarkable rise from poverty
to the threshold of our highest court.
He has shown that hard work and dis-
cipline pay off, and in doing so, has
served as a great model. His rise has
not been without missteps, but on the
whole has been spectacular. In fact, his
humble beginnings, poor and black in
the segregated South, have been widely
touted as the premier component of his
qualifications for the Court.

I worked with Judge Thomas when he
was the Chairman of the Equal Em-
ployment Opportunity Commission and
I served as the ranking member of the
House Education and Labor Commit-
tee. He inherited an agency with sub-
stantial problems and did much to ree-
tify them. His harshest critics seem de-
termined not to credit him with his ac-
complishments in this regard. He
chose, I believe in keeping with the
philosophy of the President that ap-
pointed him, to place great emphasis
on individual case processing at the ex-
pense of broader, class-based remedial
actions.

Judge Thomas’ tenure on the court of
appeals has been extremely brief. Fur-
ther, the function of a lower court is
fundamentally different from that of
the Supreme Court simply because
there is no route of appeal from the
latter. The opinions of a Supreme
Court Justice have a way of becoming
etched-in-stone law more so than do
the words of lower court jurists. This
combination of facts makes it difficult
to draw any conclusions relevant to
the confirmation process from Judge
Thomas' experience on the circuit
court.
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Judge Thomas’ rise has been mete-
oric. But it has also been atypical.
While all of us would love to hold out
his route as the one path for those born
to poverty, we know that most people
will not or cannot take it. Some will be
deserted by husbands, burdened by
children, strapped to support family as
well as self. We can applaud those that
surmount the hurdles of poverty and
prejudice, but we cannot forget those
that fail to clear the bar.

This, I think, is the fundamental fail-
ing of Judge Thomas’ judicial philoso-
phy. His view of the role of Govern-
ment, and particularly the role of Con-
gress in society, is pinched and penuri-
ous. The alternative is not profligacy.
Rather, it is a Government that is act-
ing aggressively to secure a more just
society.

Beyond his philosophy come the
more traditional questions of qualifica-
tions. With respect to his legal quali-
fications, I don’t think jurists should
be held to a publish-or-perish standard
any more than academics. I know when
I was attorney general, my assistants
had no time to muse upon the finer
points of the law, and I am sure the
same is true of Judge Thomas through-
out his career in Government. Running
an agency permits precious little time
to engage in scholarly pursuits.

But there is little in Judge Thomas’
record to suggest legal excellence. The
bar association’s recommendation was
tempered, and there is little evidence
of distinction. This is not surprising. In
a few years, regardless of whether he
wins confirmation or not, I am sure we
will have a much more complete body
of opinions on which to base our judg-
ment. Right now, we simply do not.

Measuring legal qualifications is a
relatively objective process compared
to the subject of character or judicial
temperament. These can only be sub-
jective decisions. And while hearings
are indeed of limited value, they did
not provide great reassurance in these
areas.

Judge Thomas’ answers brushed aside
one controversial statement after an-
other. His willingness to discuss issues
seemed dependent on the issue itself,
not some standard of judicial rectitude.
His statements on privacy and abortion
were evasive at best, and verged on
lacking in credibility.

As I have noted, there are incentives
to tell your audience what it wants to
hear, be it the Senate Judiciary Com-
mittee or the Heritage Foundation.
But succumbing to such temptation
does not seem the hallmark of the best
candidate we can find for the Supreme
Court.

Mr. President. Recent Supreme Court
decisions and the nomination of Clar-
ence Thomas to fill the vacancy on
Justice Thurgood Marshall has caused
me to reexamine the role of the Senate
in the formation and composition of
the Court. In other words, when it ap-
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pears that the philosophical makeup of
the Court has swung so far, one way or
the other, that it is at odds with a
clear majority of the Congress, can we
legitimately, must we appropriately
refuse to accept appointments that will
further exacerbate that disparity?

I conclude it is not only legitimate
and appropriate, but also our duty to
do so. To say and do otherwise is to
allow the executive branch to wrest
control of the judiciary. That result—
the veritable hostile takeover of the
one branch of Government intended to
be the arbiter between the other two—
is simply not acceptable.

The outcome, in my mind, is not in
doubt. And were my side to prevail, I
know the ultimate outcome would be
very much in doubt. But I can do noth-
ing but cast my vote based on how I
view this nominee, and this Court, at
this time. Accordingly, when the Sen-
ate meets to consider the issue, I will
vote against the confirmation of the
nomination of Judge Clarence Thomas
to the U.S. Supreme Court.

Mr. METZENBAUM. Mr. President,
one of my colleagues, whom I consid-
ered a friend, on the other side of the
aisle—with absolutely no evidence—is
telling reporters that I am responsible
for leaking Anita Hill's story to the
press. That is wrong. That is untrue.
Let me say emphatically again that
nothing could be further from the
truth. He owes me a public apology.
Professor Hill struggled to make her
story known to Senators, and ex-
pressed a desire to keep her confiden-
tiality protected—I would not violate
that request. I knew full well the im-
pact these charges would have on the
lives of both Judge Thomas and Profes-
sor Hill, and I would never have so cal-
lous a disregard for those con-
sequences—I resent bitterly the sugges-
tion that I would.

The proper forum for this issue was
within the confines of the Senate’s pro-
cedures, and I, too, regret that this has
spilled out in public. But I demand a
correction or an apology from any col-
league who has accused me of violating
the trust of Ms. Hill, or the trust of
this institution.

Having heard Professor Hill for the
first time yesterday, I think we should
have done more to learn about her alle-
gations. I will state that it was abso-
lutely appropriate, and in fact my
duty, to report her allegation to the
full committee for investigation. I did
that, but, in hindsight, it is my opinion
that those of us on the committee
should have insisted on hearing pri-
vately or publicly, from both Judge
Thomas and Professor Hill.

Now Judge Thomas' supporters are
trying to divert attention from the se-
riousness of the allegations against
Judge Thomas by dwelling for hours on
who might have leaked them. They
have trivialized what is for thousands
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of women a very serious, very difficult,
and very intimidating situation.

The very people who are professing
outrage over leaks and violation of the
process are the very people who are, on
this floor selectively leaking portions
of the confidential FBI report that
only Senators may read. I want to fur-
ther point out that Judge Thomas’' sup-
porters are summoning the vast powers
of the White House, the FBI, and the
President's party to mount a case
against one lone woman. Her two law
school deans spoke glowingly of Ms.
Hill to National Public Radio but yes-
terday, Judge Thomas’ supporters pro-
duced a letter from one of them im-
pugning her integrity. These Senators
do not want a full hearing on this
issue. They are selectively pulling in
statements from whomever they can
find to try Professor Hill on the floor
of this senate without giving her a
chance to speak for herself.

Professor Hill has said she is willing
to be questioned by the Judiciary Com-
mittee. Judge Thomas should come for-
ward and do the same. We could hold
the hearing tomorrow and vote shortly
thereafter.

I think that is the procedure that
should be followed.

Mr. President, 37 years ago, in 1954,
the Supreme Court decided that seg-
regated school were violating the equal
protection clause of the Constitution.
Three years later, in 1957, the Court
held that a criminal defendant, whose
liberty is at stake, should not be de-
nied a lawyer simply because he or she
cannot afford to pay for one. In the
early 1960's, the court rules that the
Constitution required States to count
each person's vote equally. In 1970, the
court decided that poor people could
not be cut off from welfare without a
hearing. And in 1973, the Court rules
that women should be allowed to de-
cide for themselves whether or not to
carry a pregnancy to term.

These decisions by the Court in the
postwar era—and there are many oth-
ers that I could mention—were bold,
courageous, and even visionary. Not all
of them were popular at the time in
which they were decided. But history
has shown that all of these decisions
improved the moral climate of this
country by making the principles of
equal justice, fundamental fairness,
and individual liberty a reality for mi-
norities, woman, and the poor.

It is a sad truth that the current Su-
preme Court has none of the vision and
courage that can be found in the deci-
sions which I mentioned. The Court
can no longer be looked upon as a force
for equal rights, social justice, and in-
dividual liberty.

Unfortunately, Justice Marshall's
resignation means that the Court will
be even less responsive to the concerns
of minorities, the poor, and the dis-
advantaged. Justice Marshall devoted
his career, and even risked his life, in
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the service of equal rights and social
justice. He improved the lives of mil-
lions of people in this country. Blacks,
Hispanics, women, senior citizens, and
poor people never had to wonder
whether Thurgood Marshall was on
their side. He was their champion—a
dogged and tenacious defender of their
rights.

Justice Marshall's resignation from
the Supreme Court marks the fifth Su-
preme Court vacancy of the Reagan-
Bush era. Once his seat is filled, Presi-
dents Reagan and Bush will have filled
a majority of seats on the Supreme
Court.

A judicial nominee cannot become a
member of the High Court simply be-
cause the President and his advisers
are comfortable with that nominee’s
views and judicial philosophy. The Su-
preme Court is not an extension of the
Presidency. The Constitution makes it
clear that the Supreme Court is a sepa-
rate and independent branch of Govern-
ment.

That same Constitution assigned the
Senate a role in the confirmation proc-
ess to help preserve the independence
of the judiciary.

The Senate's role has become more
important in recent years because,
quite frankly, Presidents Reagan and
Bush have made no bones about using
the Court to advance their political
and social agenda.

A central part of the Reagan-Bush
political program has been reversal of
many landmark Supreme Court deci-
sions. Court rulings protecting civil
rights, constitutional liberties, and a
woman's right to choose have been
overturned or jeopardized because the
Reagan and Bush administrations have
made good on their campaign pledge to
appoint judges who are hostile to those
decisions. As Justice Marshall wrote in
his dissent in Payne versus Ten-
nessee—one of his final opinions for the
Court—a majority of the Rehnquist
court has sent “a clear signal that
scores of established constitutional lib-
erties are now ripe for reconsideration,
thereby inviting—open defiance of our
precedents.”

Clarence Thomas' nomination must
be viewed against the backdrop of this
effort by the Reagan and Bush adminis-
trations to remake the Supreme Court
in their own image.

In my view Judge Thomas' record at
the EEOC is, by itself, sufficient
grounds for opposing his nomination to
the Supreme Court. While at the EEOC,
Judge Thomas pursued policies which
undermined legal protections for mi-
norities, women, and the elderly—the
very people who are most in need of
protection by the Supreme Court. Dur-
ing his tenure as EEOC Chairman,
thousands of older workers lost their
right to bring age discrimination suits
in Federal Court because of the neg-
ligence of his agency. Scores of work-
ing women who were being discrimi-
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nated against because of so-called fetal
protection policies received a cold
shoulder from the EEOC. Blacks, His-
panics, and women were hurt by his un-
relenting hostility toward -effective
civil rights enforcement tools such as
class action suits and affirmative ac-
tion.

Aside from his record at the EEOC,
Judge Thomas' legal credentials are
also a matter of concern. He has not, at
this stage of his career, compiled the
exceptional and distinguished legal
credentials which one expects to find in
a Supreme Court nominee. The NAACP
Legal Defense Fund found that Judge
Thomas’ legal and judicial credentials
fall short of virtually every other
nominee placed on the Supreme Court
in this century.

Judge Thomas' supporters recognize
that his legal and judicial record are
not strong reasons to vote in his favor.
Instead, they stress his background
and extol his capacity for growth. I do
not believe that we should put justices
on the Supreme Court who need to
grow into the job. A Supreme Court
seat is not the proper place for on-the-
job training; nor is it a reward to be
handed out for loyal service to the ex-
ecutive branch. If, as his supporters
claim, Judge Thomas has the potential
to be a great judge, we should let him
remain on the appeals court for a few
more years to see if he lives up to that
potential.

But President Bush did not want to
wait. He rushed to put Clarence Thom-
as on the Supreme Court. I believe
that, contrary to his statements to the
American people, President Bush want-
ed to replace Thurgood Marshall with a
minority. But President Bush also
wanted to replace Thurgood Marshall
with a minority whose record would be
acceptable to the right-wing of his
party. Clarence Thomas filled the bill.

Judge Thomas has an extensive and
controversial record on a wide range of
important legal and policy issues. He
discussed that record with the commit-
tee in a manner that was evasive, unre-
sponsive, implausible and, at times,
simply unbelievable. Stated bluntly,
Judge Thomas ran from his record.

A number of other Senators already
have pointed out the discrepancies be-
tween Judge Thomas' speeches and
writings on natural law and economic
rights, and his testimony before the
committee on those subjects. I also
have discussed those inconsistencies in
the committee report. The bottom line
is that his testimony before the com-
mittee on those subjects cannot be
squared with the statements in his
speeches and writings.

Judge Thomas' views regarding Con-
gress should be of particular interest to
Senators. Judge Thomas has stated
that Congress ‘‘is out of control,” that
‘‘there is not a great deal of principle
in Congress,” and that ‘‘there is little
deliberation and even less wisdom in
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the manner in which the legislative
branch conducts its business.” Judge
Thomas has stated that through the
exercise of its oversight authority,
Congress has overstepped its constitu-
tional bounds and improperly intruded
upon the province of the executive.

At his confirmation hearing, Judge
Thomas dismissed his repeated criti-
cisms of Congress as simply remarks
which sometimes surface during the ev-
eryday tension between the executive
branch and Congress. I believe that
Judge Thomas’ repeated and vehement
criticisms of Congress raise real ques-
tions about whether he would defer to
congressional intent in statutes which
he believes are wrong, or support the
aggressive exercise of Congress' over-
sight power in a dispute between the
legislative and the executive branch.

Judge Thomas' legal views regarding
the separation of powers doctrine also
are disturbing. In a 1988 speech, Judge
Thomas severely criticized the Su-
preme Court’s 7-1 decision in Morrison
versus Olson, a case which held that
the special prosecutor law passed by
Congress did not violate the Constitu-
tion’s separation of powers clause. The
law was designed to prevent a recur-
rence of the 1973 ‘‘Saturday Night Mas-
sacre,” in which President Nixon fired
Special Prosecutor Archibald Cox be-
cause he was doing too good a job pur-
suing the Watergate defendants.

Judge Thomas stated that Justice
Rehnquist’s opinion upholding the spe-
cial prosecutor law ‘‘failed not only
conservatives, but all Americans.” He
called Morrison ‘‘the most important
court case since Brown versus Board of
Education.” Judge Thomas went on to
laud as ‘‘remarkable’ Justice Scalia’s
dissent in the Morrison case, which
took a very narrow view of congres-
sional power under the separation of
powers clause.

At the hearing, Judge Thomas again
ran from his previous statements.
When he was asked to give his views
about the most important court cases
in the last 20 years, he did not include
Morrison on the list. Moreover, he indi-
cated that he never actually believed
that Morrison was the most important
case since Brown, but said it was in
order to persuade his audience that it
was significant. In my view such an ex-
planation only raises more questions
than it answers. Unfortunately, it is
not the only instance in which Judge
Thomas has tried to explain away a
controversial statement by asserting
that he did not really mean what he
was saying.

Finally, I questioned Judge Thomas
about a number of statements in his
speeches and writings. These state-
ments raised questions about whether
he will approach issues that come be-
fore the Court with an ideologically
conservative mindset rather than with
the even-tempered and balanced judi-
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ciousness required of a Supreme Court
Justice.

For example, Judge Thomas has writ-
ten that the ninth amendment of the
Constitution—which has been used to
support a woman's right to choose—
could become a ‘“‘weapon for the en-
emies of freedom.” In an April 1987
speech to the Cato Institute, Judge
Thomas stated that he ‘“agreed whole-
heartedly’ with former Treasury Sec-
retary William Simon’s statement that
‘“‘we are careening with frightening
speed toward collectivism and away
from free individual sovereignty, to-
ward coercive centralized planning and
away from free individual choices, to-
ward a statist dictatorial system and
away from a nation in which individual
liberty is sacred.” It is difficult to un-
derstand how Judge Thomas could as-
sert that, in the seventh year of the
Reagan administration, this country
was ‘‘careening with frightening speed
toward a statist dictatorial system.”

In an April 1988 speech at Cal State
University, Judge Thomas declared
that ‘‘those who have been excluded
from the American dream [increasingly
are] being used by demagogs who hope
to harness the anger of the so-called
underclass for the purposes of [advanc-
ing] a political agenda that resembles
the crude totalitarianism of contem-
porary socialist states much more than
it does the democratic constitutional-
ism of the Founding Fathers.”

There are a significant number of
other statements made by Judge
Thomas which undoubtedly delighted
the far right, but which raise real ques-
tions about his evenhandedness. Sen-
ator KENNEDY placed many of these
statements into the RECORD last week.

Judge Thomas' explanation of these
statements provided little reassurance.
Judge Thomas stated that when he
made these remarks, he was only ex-
pressing concern about the size of Gov-
ernment and about the relationship be-
tween the individual and the Govern-
ment. At no time did Judge Thomas ex-
plain why he employed such extremist
and ideological rhetoric in order to
make an elementary point about the
growth of Government or the relation-
ship between the individual and the
state. Indeed, Judge Thomas' assertion
that this extremist rhetoric was used
only to make uncontroversial points
was repeated too often to have any
credibility.

Judge Thomas never really engaged
in a dialog with the committee about
the controversial speeches and articles
which he wrote while Chairman of the
EEOC. Instead, he simply tried to as-
sert that those statements do not
count. Judge Thomas' suggestion that
we should give little weight to the
speeches and articles which he wrote
prior to becoming a judge was a sweep-
ing—and remarkable—attempt to per-
suade the committee not to Judge him
based on his record.
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I start from the assumption that pub-
lic officials mean what they say. Judge
Thomas was going around the country
and making statements about a num-
ber of legal and policy issues. If Judge
Thomas was publicly expressing views
that he did not believe, then that, in it-
self, raises doubts about his fitness for
the Supreme Court.

I also do not believe that a nominee’s
views and beliefs magically disappear
the moment he or she dons a judge’s
robe. It is naive and unrealistic to
think otherwise. History tells us that,
in most cases, a nominee's speeches
and writing provide a good indication
of the kind of judge that person will be-
come.

The speeches and writings of Clar-
ence Thomas strongly suggest that he
is a nominee who would fit in all too
well with the conservative activists on
the Supreme Court. His refusal to dis-
cuss those speeches and writings in a
straightforward manner, suggests that
he either does not understand their sig-
nificance, or that he did not want to
engage in a meaningful dialog with the
committee about these matters. In my
view, either explanation raises doubts
about his fitness for the Supreme
Court.

Nowhere was Judge Thomas' effort to
run from his record more transparent
than in the area of abortion. Unlike ei-
ther David Souter or Anthony Ken-
nedy, Judge Thomas came before the
committee with an extensive record on
the subject of abortion. Every aspect of
his record relating to abortion strongly
suggests that he is opposed to a wom-
an’s rights to choose. He was repeat-
edly asked to explain or elaborate upon
those elements of his record which
touch on abortion. But Judge Thomas’
explanation of his record on the abor-
tion issue only exacerbated concerns
about his views on this subject, and
about his willingness to be candid with
the committee.

Much has been said about Judge
Thomas' endorsement of the Lewis
Lehrman article entitled ‘‘The Dec-
laration of Independence and the Mean-
ing of the Right to Life.” The Lehrman
article argued that Roe versus Wade
must be overruled, that fetuses have
constitutionally enforceable rights,
and that Congress and the States are
barred from enacting laws that protect
the right to choose.

In a 1987 speech, Judge Thomas called
this article “‘a splendid example of ap-
plying natural law.” But last month,
Judge Thomas testified to the Judici-
ary Committee that he actually re-
garded the Lehrman piece as an inap-
propriate application of natural law.
He stated that he praised the Lehrman
article in order to persuade his con-
servative audience that they should
not be fearful about using natural law.
In essence, Judge Thomas told us to
discount this statement because he
didn’t mean what he was saying. Such
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an explanation only heightens concern
about his nomination. If, in 1987, Judge
Thomas was willing to misstate his
views about the Lehrman article in
order to win over his audience, how can
we be certain that Judge Thomas was
not disavowing the article in order to
please the committee?

Judge Thomas also signed onto a 1986
White House working group report that
criticized as fatally flawed a whole line
of cases concerned with the right to
choose. The report suggested that
these decisions could ultimately be
corrected through “the appointment of
new judges and their confirmation by
the Senate.”

However, when Judge Thomas was
questioned about the working group re-
port he tried to disavow it by explain-
ing that he had never read the section
of the report which discussed the abor-
tion decisions. Once again, Judge
Thomas’ explanation of an important
and controversial element of his record
only raises more questions than it an-
swers.

In a 1988 Cato Institute publication
Judge Thomas criticized another of the
Supreme Court’s decisions on privacy,
QGriswold versus Connecticut, deriding
a key constitutional argument sup-
porting the right to abortion.

But Judge Thomas testified to the
committee that he views the Constitu-
tion as protecting a marital right to
privacy. His testimony is troubling for
two reasons. First, his testimony to
the Judiciary Committee during his
Supreme Court confirmation hearing
was the first time in which Judge
Thomas had ever suggested that he
views the Constitution as protecting a
right to privacy. Second, Judge Thom-
as refused to say whether he believes
that the right to privacy encompasses
a woman’'s right to terminate her preg-
nancy. Indeed, Judge Thomas’ remarks
sound eerily similar to statements
made by other nominees who have paid
lipservice to the right to privacy and
then have gone onto the Court and un-
dermined the abortion right.

Because of his extensive record on
the abortion issue, committee mem-
bers questioned him directly about his
views regarding a woman’s right to
choose. Judge Thomas was not asked
how he would rule in a particular case.
But committee members hoped to get a
sense of how he views the issues raised
by abortion.

Despite the fact that Judge Thomas
answered questions on a slew of con-
stitutional issues that will most cer-
tainly come before the Court, he would
not even give us an inkling about how
he would approach the legal issues
raised by the abortion question.

Indeed, when Judge Thomas was
asked whether he had any views about
the Roe decision, he made the remark-
able statement that he had no opinion
on the case and that he had never even
had a discussion about Roe.
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This statement is simply not credi-
ble. It is hard to believe that any
thoughtful attorney or judge has never
had a discussion or formulated an opin-
ion about the Roe case. Moreover,
Judge Thomas had written an article
in which he stated that the Court case
‘‘provoking the most protest from con-
servatives is Roe.” It is hard to believe
that Judge Thomas would make a
statement about Roe in an article he
had written without ever having
thought about or discussed the deci-
sion. In addition, Judge Thomas testi-
fied to the committee that he believed
that the Constitution protects a right
to privacy. It is difficult to believe that
Judge Thomas could reach the conclu-
sion that the Constitution protects a
right to privacy without ever formulat-
ing an opinion regarding Roe versus
Wade, the most significant of the pri-
vacy cases.

Judge Thomas' supporters defended
his silence on the abortion question.
They pointed to his statements in sup-
port of the right to privacy, even
though these statements are quite
similar to the statements of other
nominees who have gone on to the
Court and weakened the abortion right.
They also noted that the issue of
whether the Constitution protects a
woman's right to abortion is unsettled,
and is therefore not appropriate for dis-
cussion. But they failed to acknowl-
edge that the major reason that a
woman’s right to abortion is unsettled
is that the Reagan and Bush adminis-
trations have consistently made good
on their campaign promise to appoint
Justices who would weaken that right.

To the millions of American women
wondering where Judge Thomas stands
on this critical issue, his answer was:
Trust me, my mind is open, I do not
have a position or even an opinion on
the issue of abortion.

Judge Thomas' statements regarding
the abortion issue are simply not credi-
ble. He wants millions of American
women to ignore everything he has
ever said or done in relation to the
issue of abortion. He wants them to
dismiss the fact that he—like other
nominees who have gone onto the
Court and weakened the right to
choose—singled out this particular sub-
ject for silence during his confirmation
hearing. And he wants the women of
this country to entrust their fun-
damental right to choose into the
hands of a man who, by his own admis-
sion, does not even regard the issue as
important enough to merit discussion.

Members of the Senate cannot ignore
Judge Thomas' record on abortion. And
Members of the Senate who support a
woman’s right to choose, should not
take any solace from the judge's testi-
mony before the committee. A wom-
an’s right to choose is too important to
be placed into the hands of a man who
will not discuss his record on the issue
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in a candid and straightforward man-
ner.

In my last round of questioning to
Judge Thomas, I told him that I would
evaluate his nomination based upon his
record, and based upon the manner in
which he discussed that record with
the committee. Judge Thomas' back-
ground and life story are impressive
and inspiring. But in the end, the ques-
tion of where Judge Thomas comes
from is far less important than the
question of where he would take the
Court.

Everything in Judge Thomas' record
suggests that he will be an active and
eager participant in the Rehnquist
Court’s ongoing assault on established
Court decisions protecting civil rights,
individual liberties, and the right to
choose. Judge Thomas' refusal to dis-
cuss that record in a candid, thorough
and straightforward manner only con-
firms my concern that he will move the
Court in the wrong direction.

I must vote against the nomination
of Clarence Thomas.

I yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. METZENBAUM. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KOHL. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. Mr. President, 2 weeks
ago, I announced my opposition to
Judge Thomas on the Senate floor.
Since that time, I explained my views
in some detail, and I want to simply
summarize them now. In stark and
simple terms, I decided to vote against
Judge Thomas because I was not satis-
fied with his responses to the questions
he was asked by the committee. They
did not demonstrate a mastery of legal
issues. They failed to reveal a coherent
and consistent approach to constitu-
tional interpretation. And they were
nonresponsive to legitimate questions
about basic values as opposed to future
rulings.

Mr. President, those objections and
concerns, so carefully considered be-
fore I became aware of the allegations
regarding sexual harassment, are still
valid. They still form the core of my
opposition to this nominee. These is-
sues seem to have paled in the last few
days, as legal arguments have been
overwhelmed by Professor Hill's
charges of sexual harassment. I want
to comment on these. A cloud now
hangs over this confirmation. Whether
the nominee is confirmed or rejected,
the decision will be tainted by unre-
solved claims and counterclaims. That
is not acceptable. In fact, it ought not
to be tolerated.



25872

This whole process has been cheap-
ened, soiled, and made ugly. If we vote
today without attempting to find out
more, we will have let the country
down. I am not saying that Professor
Hill’s allegations are well-founded. I do
not know if they are. But that is a
tragedy; we should know. And now that
this matter has become public, now
that she has agreed to come forward,
we should take steps to find out.

I wish, Mr. President, that we could
delay this vote. Judge Thomas is not
well served by being confirmed or de-
feated under these circumstances.
While I will not vote for him, I do not
wish to punish him by sending his nom-
ination disposed of under this cloud of
uncertainty. And, similarly, Professor
Hill deserves better than an inquisition
before the media. She deserves to have
her case investigated carefully and ob-
jectively. And the Supreme Court—one
of the institutions in which people
have the most faith—has been
trivialized and weakened.

Mr. President, we ought to delay this
vote. Judge Thomas will not be able to
do justice on the Supreme Court with
this issue hanging over his head. Pro-
fessor Hill will never get justice, if her
claim is not taken seriously. And the
American people will not have justice
done on their behalf, if we rush to judg-
ment without taking our responsibility
to carefully investigate this matter.

I ask unanimous consent that a com-
plete statement setting forth my con-
cerns appear in the RECORD at the con-
clusion of these remarks.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

Mr. President, over the past 43 years Judge
Thomas has demonstrated many admirable
qualities. He has demonstrated that he has
the strength to uriumph over adversity. He
has demonstroted that he has retained his
sense of humor, and that he has the respect
and admiration of his many friends.

In my judgment, however, he has not
shown why his professional qualifications—
as opposed to his personal accomplish-
ments—justify his elevation to the Supreme
Court. Let me tell you why.

First, Judge Thomas lacked a clear judi-
cial phnoaophy. Less than 2 years ago, when
Judge Thomas was nominated to serve on
the appeals court, he told us that he *‘[did]
not have a fully developed constitutional
philosophy."” That did not disqualify him for
a lower court. But it would for the Supreme
Court, which interprets the Constitution in
which we, as a people, place our faith and on
which our freedoms, as a nation, rest.

So, it was my hope that at the hearing,
Judge Thomas would articulate a clear vi-
slon of the Constitution. Unfortunately,
after listening to Judge Thomas testify, we
were unable to determine what views and
values he would bring to the bench.

Second, Judge Thomas demonstrated selec-
tive recall. He emphasized his experiences as
a young man, but asked us to discount many
of the views he expressed as an adult. For ex-
ample, we asked Judge Thomas about his
past musings on natural law, his dismissal of
almost all forms of affirmative action, and
his extensive criticism of Congress—an im-
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portant issue, given that the Court is sup-
posed to be guided by congressional intent.
But he dismissed all of his statements,
claiming that they would have no impact on
his decisions.

Simply put, I cannot accept this approach.
It is totally unrealistic to expect that a Jus-
tice will not bring his values to the Court.
Presidents nominate candidates based on
their values and the Senate must consider
them as well. As Chief Justice Rehnquist
wrote:

Proof that a Justice's mind at the time he
joined the Court was a complete [blank
slate] in the area of Constitutional adjudica-
tion would be evidence of lack of qualifica-
tion, not lack of blas.—Laird v. Tatum, 409
U.S. 824, 835 (1972) (Chambers opinion of
Rehnquist, J.).

I agree with the Chief Justice: Either we
judge Clarence Thomas on his complete
record or we don't consider his record at all.

Third, Judge Thomas is an oratorical op-
portunist. Judge Thomas crafted policy
statements apparently tailored to win the
support of specific audiences—and then later
repudiated these very same positions. In a
1987 speech to the Federalist Society, for in-
stance, he said that Lew Lehrman’s article
arguing for constitutional protection for the
fetus was a ‘‘splendid example of applying
natural law.” But at the hearings he indi-
cated that he had made these comments to
win the support of his conservative audience.
In fact, Judge Thomas said he had only
skimmed the Lehrman article, and that he
had never actually approved of its content.
Mr. President, to paraphrase Abraham Lin-
coln, “You can only fool some of the people
some of the time."

Fourth, Judge Thomas' answers to gques-
tions on Roe versus Wade suggest an aston-
ishing lack of legal curiosity. He told the
committee that Roe versus Wade was one of
the most important Supreme Court decisions
of the last 20 years. Yet he also told the com-
mittee that he had never discussed that deci-
sion and had no views about it. By compari-
son, at his hearing Justice Souter told me
that ‘‘everybody was arguing about' Roe
when it came out, and that he ‘‘[could] re-
member not only I but others whom I knew,
really switching back and forth, playing dev-
il's advocate on Roe versus Wade."

Fifth, Judge Thomas demonstrated limited
legal knowledge. When asked questions of
law, many of his replies were disappointing.
In contrast, Justice Souter displayed a
wealth of constitutional understanding.
Judge Thomas lacks this depth of knowl-
edge, but that is not surprising. For, after
all, he has been an appellate court judge for
less than 2 years, and prior to that he was a
policymalker.

In sum, Judge Thomas had a full and fair
opportunity to demonstrate to the commit-
tee, the Senate, and the country why he
should be confirmed. He failed to do that. He
failed to discharge his burden of proof. He
failed to demonstrate the level of judicial ex-
cellence which ought to be required on the
Supreme Court. And, as a result, he failed to
win my vote.

Mr. President, initially, I welcomed Judge
Thomas' nomination because I believe that
diversity on the Court is desirable. But di-
versity alone is not sufficient qualification.
A high level of legal distinction is also re-
quired. In my judgment, though, Judge
Thomas did not meet that requirement.

Finally, Mr. President, I still expect that
Judge Thomas will win the approval of a ma-
jority of my colleagues in the full Senate.
Their support for his nomination will, I sus-
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pect, be based on the hope that Judge Thom-
as will continue to grow as a jurist. Though
I do not share their vote, I do share their
hope—that Judge Thomas, if confirmed, will
one day become an outstanding Justice.

Mr. KOHL. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GARN. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GARN. Mr. President, I rise in
support of Clarence Thomas to be an
Associate Justice of the Supreme
Court.

I concluded this some weeks ago,
having had the opportunity to meet
Clarence and question him quite at
great length.

I asked him about the question of af-
firmative action, which has been
brought up many, many times. As I
have read the newspaper accounts
about how he is opposed to affirmative
action, and I have listened to some of
the civil rights leaders constantly say
that, I think the American people
should know that that simply is not

true.

When I asked him about this issue,
he said very passionately and with
great emotion:

Senator, I am a product of affirmative ac-
tion. I would not have the education I have,
I would not be where I am today, had I not
had people help me. So I believe in affirma-
tive action. I do not believe in quotas. I do
not believe in lowering standards. I do not
believe in preferential treatment. But af-
firmative action should be for disadvantaged
people, not just minorities—whites, blacks,
Hispanics—anyone who has not had equal op-
portunity, who has not had the educational
opportunities. We need programs for them.
We need to bring them up. We need to edu-
cate them. We need to create opportunities
for them.

That certainly is this Senator’s defi-
nition of affirmative action. I served
with Hubert Humphrey. He was a great
Senator, not of my political party or
my political philosophy, and I had the
opportunity on many occasions to dis-
cuss with him ecivil rights. I do not
think his definition of affirmative was
any different than Clarence Thomas’.
As a matter of fact, the Civil Rights
Act of 1964 was very clear in trying to
create a colorblind society.

And Senator Humphrey certainly
talked against gquotas and preferential
treatment. But he talked, as Clarence
Thomas did, about creating oppor-
tunity for all. So Clarence Thomas is a
product of affirmative action, and I am
amazed that we continue to have this
dissension over that particular issue.

So I rise in support of Clarence
Thomas without any reservations at
all. He is an incredibly decent, kind
human being, well qualified to sit upon
the Supreme Court of the United
States.
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But what I am more troubled with,
after 17 years in the Senate, is what
the Senate is becoming. I wonder how
many people in this body could pass
the test we are now placing upon nomi-
nees for both the executive and the ju-
dicial branches of Government, a test
that I am afraid many of us would fail.
As long as we can go out and give
speeches, raise millions of dollars to
convince our constituents that we
should be elected, we can stand here
and say, “‘But we are answerable to the
people.”

As I look at some of the campaigns
that are run, I wonder who the real
candidates are. If we had to go through
the FBI checks, if we had to sit before
a panel asking us detailed questions
about our personal lives, where in cam-
paigns we can be articulate and we can
run our 30-second spots and create im-
ages and presentations of what we are
that may not be real, it is a very dif-
ferent process.

So in some cases, I think the kettle
is calling the pot black. But having
served for 17 years and having served
under both Republican and Democratic
Presidents, I am disturbed at the proc-
ess that is going on, how we have set
ourselves up as judges of all this
minute detail. And I do not want to in-
dicate in any way that we should not
perform our responsibilities of advice
and consent—that is under the Con-
stitution—or the nominees should not
be asked tough questions.

But when we start to savage people,
when we have made up our minds on a
nominee for any position, either for or
against, before we have heard the evi-
dence, that would be in our judicial
system like a jury having already made
up their minds before they heard any of
the evidence. It seems to me that that
is wrong, and that jury would be dis-
qualified. And yet this body, on both
sides, many people made up their
minds for or against before any hear-
ings and even been held. That is not
fair. That is not right to judge some-
body innocent or guilty before you
have heard the evidence.

Then when we start creating evi-
dence, we do everything we can to sav-
age somebody, there is something so
un-Christian, so intellectually dishon-
est about that. And we have seen it
happen more and more. We saw it hap-
pen to our colleague, John Tower, with
misinformation, actual lies, distortions
of record, somebody who served for 24
years in this body in a distinguished
manner, and we savaged him.

And we took Judge Bork, and un-
doubtedly no one talked about his lack
of qualification to be an Associate Jus-
tice of the Supreme Court. But people
did not like his philosophy. Well, fine;
then vote against him. But you do not
have to go around manufacturing
things and running political campaigns
out there. The Founding Fathers, I do
not believe, in the advice and consent
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process, thought that we would run po-
litical campaigns for these jobs and
groups would go out there and dig in
every nook and cranny of the country
and try to find something wrong with
somebody: Do not care about your fel-
low human beings; savage them; take
them apart if you do not like their phi-
losophy.

80 now we are doing the same thing
to Clarence Thomas. These latest
charges are obviously serious. But
where was this woman in his other con-
firmation processes; where has she
been the last 10 years with these
charges? It looks to me like part of a
plot to get Clarence, delay, and bring
her out of the woodwork 10 years later
to make some charges that the FBI has
already created.

When does it stop? what do we do to
this country? Who is going to want to
serve? Who wants to be Secretary of
Commerce, or a Judge, or Assistant
Secretary, or a head of the regulatory
agencies, if this is what they have to
look forward to: arrogance from the
Senate. We do not like their views, so
we are going to take them apart. We
will hire investigators to go out and
find everything we can wrong with
them, and then disclose it to the coun-
try and smear them.

I think what is more on trial here
than Clarence Thomas is the Senate of
the United States. It is time we got
back to some civility in this body. It is
time we got back to the comity I heard
about when I got here—and I did not
say comedy; I said comity—that we got
back to that, when there was some de-
cency and interaction between us.

This is supposed to be the greatest
deliberative body on Earth. It certainly
is not showing it over the last 2 or 3
years. And if we want to deteriorate
the quality of Government, then let us
just keep it up. When you scour this
country for Republicans or Democrats
for any high offices in this country,
they are going to say: No; I am not
going to subject myself to that kind of
treatment. I am not going to have my
family subjected to that kind of treat-
ment.

I would suggest the press start look-
ing at this aspect of it, start looking at
the Senate of the United States and see
if we are really performing our func-
tion as we should, with some honesty
and some integrity.

I happen to start from the premise
that, unless I can find something ter-
ribly wrong with a nominee, I think a
President has his right to choose. I felt
that way when President Carter was
President of this country. He sent up
judge nominations that I was not par-
ticularly happy with, and yet I did not
vote against one of them a single time,
because if they were qualified and were
men and women of integrity, then I
thought the benefit of the doubt should
go with the President of the United
States.
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So I am not up here making a par-
tisan statement in any way whatso-
ever. I am talking about a process that
I think has been totally and com-
pletely distorted, and it is time the
Senate started behaving like the great-
est deliberative body on Earth, started
behaving with a little kindness, rather
than just this gut politics, that if we do
not like someone, rather than just vot-
ing against and expressing displeasure
and letting the will of the Senate take
place, we are going to get them.

There are many days when this Sen-
ator is glad I only have a little more
than a year left. I hope the Senate will
come to its senses, and again I am
speaking much more generally than
just the issue of Clarence Thomas, to
the issue of will we start behaving the
way the American people think we
should; when will we start behaving
with the responsibility that our con-
stituents gave to us when we were
elected?

Well, I hope it does not continue. I
hope we will come to some reason and
stop this kind of behavior, and confirm
good people of either party. I will en-
thusiastically vote this afternoon for
Clarence Thomas, and I sincerely hope
the games stop, and that we do vote
this afternoon.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Utah [Mr. HATCH].

Mr. HATCH. Mr. President, I am
happy to have this opportunity to
make a few remarks and clarify the
record. I know my distinguished friend
from Ohio feels I named him as the per-
son who leaked the information with
regard to the FBI report, and that is
not true.

I must have been interviewed 50
times on this. I have my suspicions
who did, and I do not believe it was any
Senator who leaked the report. I do be-
lieve it was staff. But I have to say I
never said that the distinguished Sen-
ator from Ohio did leak the report.

Now, having said that——

Mr. METZENBAUM. Mr. President,
will the Senator from Utah yield for 1
minute?

Mr. HATCH. Let me say one other
thing. I apologize if that was the impli-
cation that the Senator took. It ap-
pears to me, in the New York Times
today, in an article written by Mr.
Wines, a journalist named Wines, that
he accused me of saying that I had said
that Senator METZENBAUM was the
only person who could have done it.

Mr. METZENBAUM. I just want to
know that I have not, nor has my
staff—and I say that professionally—
neither I nor my staff made this story
available.

Mr. HATCH. I am happy to hear that.
I take the Senator’s word on it. But I
have to say somebody on somebody's
staff did that. I will take the Senator’s
word that it was not him or his staff.

Mr. METZENBAUM. I thank the Sen-
ator.
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Mr, HATCH. The Senator is welcome.

Somebody did it because the only
people who had access to these mate-
rials were U.S. Senators. Now, I am
happy to take the word of the distin-
guished Senator from Ohio that it was
not him. The only thing I ever said
that I recall was that the Senator from
Ohio and the Senator from Massachu-
setts [Mr. KENNEDY] their staffers from
the Labor Committee were the ones
who initially contacted Anita Hill and,
of course, did the initial investigation
on this matter before anybody from the
Judiciary Committee staff, which is
supposed to do the investigating.

That does not negate the fact that I
am highly offended by this October sur-
prise.

Now, let us just go back over the
facts. All seven who voted against
Judge Thomas on the committee knew
about these allegations before the vote
took place. None of them were in the
dark. All of them knew about it. Any
one of them could have asked for a
week's delay automatically under the
rules. Not one did. Any one of them
could have raised the issued at that
time. Not one did. And any one of them
could have had this matter aired before
that vote. Not one did.

One Senator in particular talked
about filibustering this matter. I raised
the issue during that markup, I said,
‘‘can you imagine liberals filibustering
one of two nominees in the history of
the Court who were African-Ameri-
cans?"” I could not imagine it myself.
But then it really began. Every effort
was made to invoke the rules and to
delay the matter and to try to get it
past last Friday, because I guess they
presumed that there would be an in-
terim 10-day recess and there would be
a full 2 weeks where Judge Thomas
could be smeared while all of us were
out of town

I am not going to point the finger at
any particular Senator, but we know
that it had to come from a Senator’s
staff or a Senator in this body, because
nobody else knew about that report.
And it is reprehensible.

Mr. President, I believe that if Sen-
ators put this October surprise allega-
tion in context, they will not only
want the vote to go forward, but they
will not feel this recent allegation
ghould bear on the nomination. I un-
derstand if sexual harassment occurs,
it is a serious thing. I do not condone
it in any way. It should not happen. I
understand that elected officials need
to take it seriously. I think perhaps in
this sense the debate has been interest-
ing and perhaps beneficial.

But now I would like to go back and
just spend a few minutes talking about
the allegations of Miss Hill. Now, what
is the context of this recent allegation?
Allegedly the harassment occurred
while the accuser was working for
Judge Thomas while he was Assistant
Secretary for Civil Rights at the De-
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partment of Education. This was a po-
sition to which he was appointed in
1981.

The accuser did not file a complaint
with the Department’'s Equal Oppor-
tunity Office. The accuser did not com-
plain to the Inspector General or the
general counsel or any one else at the
Department. Not one person. The indi-
vidual did not complain to the Equal
Employment Opportunity Commission.

She did not come forward to disclose
the alleged harassment when the judge
was nominated to chair the EEOC,
which, by the way, is the most impor-
tant Government agency dealing with
sex discrimination. And she is not
some young high school secretary. She
is a Yale law graduate interested in
civil rights and these issues and an ex-
pert on them. Instead, what did she do?
She left the Department of Education
with Judge Thomas and went to the
Equal Employment Opportunity Com-
mission with Judge Thomas and
worked with him for a period of time
there.

Mr. KERRY. Will the Senator yield
for a question?

Mr. HATCH. I am happy to yield.

Mr. KERRY. As I listened to the Sen-
ator going through the chronology
here, it seems to underscore to me the
fact that is why we are where we are.
Indeed, that may be the chronology
and that maybe in fact all the facts
stack up on the side the Senator is ar-
ticulating. But the question I ask the
Senator is: Does he not sense that be-
cause we are where we are, because this
has now become public, because Sen-
ators outside of the committee were
not aware of this, because the full Sen-
ate must vote in order to confirm and
advise and consent, that because the
Nation as a whole and particularly the
50 percent or more of our country made
up of women now have a doubt about
the process, do we not have an obliga-
tion to air the very kinds of arguments
the Senator is making in an appro-
priate way? Should we not act to pro-
vide people that sense that there is in-
tegrity and a process, so that the facts
be put in place, and not simply by the
Senator from Utah, who I know speaks
with conviction and a sense of faith
about it, that he not be the sole voice
in this?

Mr. HATCH. I think it is a good ques-
tion, but I have to point out to the
Senator that everybody on the com-
mittee knew about that. Part of our
job is to screen these things out, and
all 14 members of the committee basi-
cally found them out. They have had
full access to the FBI reports.

We have a disparity. We have Miss
Hill alleging that there was sexual har-
assment and we have Judge Thomas de-
nying it. Now, nothing is going to
occur to change those two facts. It is
nice to say that and it is nice to talk
about that, but we are talking about a
Supreme Court Justice nomination,
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and we are talking about proceeding
because he has been smeared over the
last 3 days, 4 days, while most of us
were out of town and we do not want to
see the smear continue. And in all hon-
esty, I am pointing out here right now
and I am going to continue to point out
the discrepancies in her press con-
ference and some of the other things
that she has said.

Mr. KERRY. Well, I understand that.

Mr. HATCH. Let me finish my re-
marks and I think I will clarify for the
Senator what I am saying because I am
going to go into some newer things
today if I can.

What I am saying is that even though
she claims sexual harassment, she
leaves the Department of Education
and goes right along as one of his top
staff people at the EEOC. There she
justifies that on the basis that the har-
assment had stopped and that she did
not want to lose her job.

First of all, let us understand some-
thing. As a graduate of Yale Law
School, a woman graduate of Yale Law
School, there is no question in my
mind she would have had a job any-
where she wanted, especially in this
town, almost anywhere she wanted.
She knows it, and everybody else
knows it. And she had a job when she
wanted it. And she could have gotten a
job almost any time she wanted it, not
only here but elsewhere. But she goes
to the EEOC with Judge Thomas.

Now I ask my colleagues, is that the
behavior of someone who has been sex-
ually harassed?

Then she claims that he talked to her
again there, that he continued to press
her for dates, she said.

Mr. KERRY. Will the Senator yield
for a question?

Mr. HATCH. Let me finish my state-
ment then I will be happy to answer
any questions.

She says he continually pressed her
for dates. And then she claims he
talked about sexual matters with her.
Well, she is at the Equal Employment
Opportunity Commission. She is a Yale
law graduate. If she was offended by it,
if that is what happened, why did she
not make a complaint right then and
there? She was not going to lose her
job. As a matter of fact, the law says
she could not lose her job making that
allegation. She knew the law, and she
did not complain. And the Yale Law
School graduate claims that she feared
about getting her next job. Come on.

Now, as I understand it, the accuser
says that she was also, as I have said,
harassed at the EEOC. She never com-
plained to a relevant official there. She
then left the EEOC in 1983. Now, keep
in mind, she lived through the second
confirmation of Judge Thomas. She
went with him after the first time he
was confirmed to the EEOC. Then she
lived through the second confirmation
of Judge Thomas.

That is the third time he was con-
firmed because he was confirmed to the
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Office of Civil Rights, as Assistant Sec-
retary of Civil Rights in the Education
Department.

So she had been around for two con-
firmations, which occurred after the al-
leged sexual harassment. The reason I
mention these confirmations is because
that is pretty important. These are im-
portant positions and he is now in his
fourth confirmation period, with no
one ever having raised the slightest
criticism of his personal conduct, no
one until this last weekend while we
were all out of town.

Let me tell you, there is no one to

my knowledge in the history of this
country, who has been confirmed four
times in 9 years—no one—confirmed by
this very body, with all 100 of us look-
ing at these matters. And I have pre-
sided over three of those confirmations
and have participated in the other two,
including the pending confirmation.
Let me tell you, if anybody could have
given him a rough time on those other
confirmations, they would have; they
tried. But not on these types of allega-
tions.
- So she never came forth at the De-
partment of Education and made a
complaint or said anything to anybody
in authority. She did not come forth in
the first confirmation to the EEOC, but
came with him and worked at the
EEOC. Does that sound like somebody
who has been sexually harassed? And
then, she did not come forth in, I be-
lieve it was 1986, when he was recon-
firmed to the EEOC. Nor did she come
forth when Judge Thomas was nomi-
nated for his position as a judge on the
Circuit Court of Appeals for the Dis-
trict of Columbia. She never came
forth with this accusation until around
September 3, when Labor Committee
staffers from Senator METZENBAUM and
Senator KENNEDY contacted her.

She says they contacted her. Senator
METZENBAUM, as I recall his testi-
mony—I want to be honest about this
and frank about it, I think he said she
contacted them. I do not know which
way it happened.

But she did not come forth when he
was nominated to be an Associate Jus-
tice on the Supreme Court; not at first.
It happened around September 3. And
she was not contacted by regular inves-
tigators from the committee staff who
are supposed to do this type of work.
No, we heard testimony from 100 wit-
nesses but none from this individual.
This privately made accusation was in-
vestigated by the FBI. The FBI report
was available to the Judiciary Com-
mittee before its vote and of course it
has been, since then, available to ev-
erybody in the U.S. Senate.

No Senator on the committee or dur-
ing the 2 full days of floor debate had
even alluded to it, much less suggested
that we should delay consideration of
the vote. Indeed, no one asked for fur-
ther investigation during the entire
time.
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That, naturally, has upset a lot of
women out there and I thing rightly so.
But I just want to get back to that
time, because I am personally offended
that some staff of our colleagues in
this body, according to one press ac-
count would criticize the chairman of
the Judiciary Committee who con-
ducted this in the most upright,
straightforward way I know and went
personally to every one of the seven
who voted against Judge Thomas, as
though he should have done something
more.

The fact is, it came down to an alle-
gation by a woman which was rebutted
by Judge Thomas and by Judge Thom-
as’ whole life. Everybody sat there and
watched him in one of the longest con-
firmation proceedings in the history of
the Supreme Court.

There are a couple of other things I
would like to just say, just to make
this entire recent development under-
stood by a lot more people. Something
that bothers me is this woman is so
upset at Judge Thomas, suddenly, after
10 years and after all these opportuni-
ties to tell her story, all of these posi-
tions being important positions, all
confirmable positions.

I understand that there are phone
logs of Judge Thomas from 1984 for-
ward, reflecting quite a few telephone
calls from none other than Anita Hill.
Let me just give you a sample of tele-
phone messages from her. On January
31, 1984—this is approximately 2 years
after she left the EEOC. **Just called to
say hello. Sorry she didn’'t get to see
you last week.”

That was the handwritten note by
the person who took the call for Judge
Thomas.

On August 29, 1984, ““Needs your ad-
vice on getting research grants.’ From
Anita Hill, from Professor Hill. Why is
she calling Judge Thomas—then Chair-
man Thomas, Chairman of the Equal
Employment Opportunity Commis-
sion—if she was so upset at him? If this
really had happened, why would she
call him, of all people?

On August 30, 1984, ‘““Anita returned
your call.” So the judge presumably
called her back to try to help her on
the research grants, when she called on
August 29, 1984,

March 4, 1985, ‘‘Please call re re-
search project.”
March 4, 1985, a call from Susan

Cahall, of the Tulsa EEOC office: “‘Re-
ferred by Anita to see if you would
come to Tulsa on 3/27 to speak at an
EEO Conference.”

October 8, 1986, almost 4 years later,
“Please call.”

August 4, 1987, “In town till 815,
want to congratulate you on mar-
I‘ia.ge."

What is going on here? Here is a
woman who was so offended, on TV,
that she is willing to accuse this per-
son, who everybody else knows to be a
reasonable, wonderful, upstanding per-

25875

son of integrity and honesty, and she is
continually calling him. I could go
through the rest. There are some 11
calls over this period of time. One of
which was to call and ask him to come
to the University of Oklahoma and
speak to the law school.

Does this sound like a victim speak-
ing to her harasser? It does not to me.
What is really going on here? For 10
years, no public complaint at all. Even
as a Yale Law School graduate, an at-
torney, working right in the agency
that takes care of these problems.

The reason a lot of us feel it is time
to go to a vote and decide what is going
to be done here is, let us be fair to the
judge and his family. I do not know
about other Senators here but I have
anguished, as I have seen these people
just torn apart in the public media. I
have anguished as I have seen their
children suffer.

I happen to like both Clarence Thom-
as and his wife and I care a great deal
for his son, who is a wonderful young
man, and his mother. I will never for-
get right in the middle of the hearings
I went down to console his mother
after some pretty tough things were
said by a couple of our friends on the
committee. She is a very humble, won-
derful woman. It is easy to see why he
is a humble, wonderful man. I put my
arm around her and said ‘“‘Don't let it
get to you.” She said, *“I did not
doubt—she mentioned one Senator—
“would treat my son this way. But I
really did not think this other one
would.”

That is what she said to me. This is
tearing families apart. And I have to
tell you, anybody looking at it would
say his accuser acts like she is so of-
fended right now, why did she not do it
during the 10 years beforehand? And
why the repeated contacts with Judge
Thomas? Why keep asking him for his
help, which he always seemed to give?

This man was nominated to chair the
most important civil rights agency in
government, renominated to that posi-
tion, reconfirmed, nominated to the
court of appeals, and at that time he
was openly discussed as a potential Su-
preme Court nominee. Everybody knew
he was on the fast track. And still this
alleged set of incidents never surfaces.
And, in the meantime she retains a
friendly disposition to him.

For over 2 months after his nomina-
tion to the Supreme Court, and despite
being interviewed by the Washington
Post about the judge, still no allega-
tion of harassment. It bothers me.

What happens next? Well, in early
September, staff of not even the appro-
priate committee come to her, from
two Senators.

In early September, I guess based on
rumor or something—I think it is im-
portant to note that one of those staff
members was her classmate at Yale
Law School.

I think enough said.



25876

Mr. KERRY. Will the Senator yield
for a question?

Mr. HATCH. I will be glad to.

Mr. KERRY. I just want to clarify
something. When the Senator gquoted
those telephone call messages, I take it
that is new information; is that accu-
rate?

Mr. HATCH. That was said by Sen-
ator SIMPSON last night on
“Nightline.”” There were 11 messages
since 1984, all of which were cordial,
friendly, and asking for various things.

Mr. KERRY. My question simply is
that was not before the committee?
Those messages, I take it, are new in-
formation; is that accurate?

Mr. HATCH. I think that is accurate.

Mr. KERRY. What I am trying to
suggest to the Senator respectfully is
that just underscores exactly why one
ought to have—

Mr. HATCH. I do not think it does.

Mr. KERRY. The Senator has the
floor, and let me articulate why. I
think the Senator from Utah raises
very legitimate questions. I am not
doubting the appropriateness of mak-
ing those kind of judgments, but when
the Senator talks about sort of ex-
pected actions of somebody who has
been accused or has suffered from sex-
ual harassment, I sort of stand here
and I say to myself, how are 98 men in
the U.S. Senate going to make a judg-
ment about the expected actions of
some woman who has suffered from
sexual harassment in the workplace?

Frankly, I do not think 98 of us here
know very much about that. That is
exactly what people are feeling about
this issue all across this country.

What is at stake here, I respectfully
suggest to the Senator, is not the ve-
racity of what the Senator has said,
not the veracity in this movement of
what Professor Hill has said, but the
process. Are we going to be so rigidly
glued to an expected vote that we just
shunt this thing aside——

Mr. HATCH. I would like to inter-
rupt—I would like to take back the
floor.

Mr. KERRY. Let me sort of go
through my comments and I will be
glad to engage in the dialog.

The PRESIDING OFFICER. (Mr.
LEAHY). The Chair advises the Senator
from Utah does retain the floor.

Mr. KERRY. I apologize if the Sen-
ator has the floor.

Mr. HATCH. No apology is needed. I
appreciate what you are saying.

But I just want to interject at this
point because we all know that this is
a game. We all know that if this is de-
layed that every leftwing group in the
country is going to come out and do to
Thomas what they have done to Judge
Bork. Every group in the country.
They have been doing it all this time.

We all know that the whole game by
those who are against him is to delay
this and continue to try to shoot at
him with innuendo, stuff like this. We
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all know that we had one of the most
extensive committee hearings in his-
tory. We all have the FBI report, and
in that report you have her statement,
you have his statement, or at least his
interview with the FBI, you have the
interview of Miss Horchner, I think her
name is. If you read that carefully, you
will find it does not quite match what
she said yesterday in public. And we
also have other statements that have
come as a result of that investigation.

The fact of the matter is, there is a
time and a place to put these matters
to rest. And I am telling you there is
an overwhelming case on the record as
it currently exists that this is the time
and place.

I have to say this: I understand those
who have been against him from the
beginning, some for a single litmus test
issue, but they are presuming that he
is against abortion, even though he
said I have not made up my mind yet
on that. Some are against him for that
sole reason. Others are against him for
that reason plus the fact that he has
been very forthright in his comments
about quotas and preferences in the
law, and he is against them as an Afri-
can-American believing that they hurt
innocent people, which they do. And
some do not want him because he is a
moderate-to-conservative African-
American that they do not want as a
role model out there for others to lis-
ten to.

We have gone through this now for
quite a period of time, and we have
been through it on the committee. We
have seen smear jobs before. I do not
see how any fair person looking at it
cannot be concerned about this. Only
somebody on the committee or their
staff, or someone else who must have
gotten it from somebody on the com-
mittee or a staff person of a Senator on
the committee, could have released
this to the press over this weekend
after knowing about it before the vote
and waiting until the precise moment
that everybody is out of town so that
they can smear this man.

Once you go through that, and once
you see people's lives turned upside
down by this type of tactic, which is
sleazy politics, like a sleazy political
campaign, then you need to say there
is a time to look at her comments. She
has a four-page statement. Read it.
What else is she going to add? And
there is a time to look at his comments
and make a decision and vote.

I want to add to it that maybe one
reason why I am so vociferous about
this is because I have been in all of his
confirmations, and I have seen these
tricks pulled against him in every con-
firmation. Not as bad as this. It does
not get any worse than this.

Let me tell you, the law of sexual
harassment is so broad that a person
can accuse another at any time and
ruin their reputation just by an un-
founded allegation. I do not know why
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Professor Hill has done this. I thought
she presented herself well yesterday. I
do not know why she has done this. It
bothers me greatly. But she has done
it, and I do not think there is much
basis for believing it if you look at the
full record in this matter.

Again, I think it is important to look
at a couple of the statements that were
made. She denied she knew Phyllis
Berry Myers. Phyllis Berry Myers says
there is no way she can deny that. She
met with her every Monday with other
members of Clarence Thomas’' small
staff after joining the commission.

I thought the most interesting letter
I had, at least to me, was from Arm-
strong Williams, who served with her
and with Clarence Thomas, with Phyl-
lis Berry Myers, and others. He says:

As someone who worked with Judge Clar-
ence Thomas from 1983 to 1986 I also had the
opportunity to work with Ms. Anita Hill.

I must tell you that during that time I was
very uncomfortable with Ms. Hill. I often
questioned her motives. This concern was
something I expressed to Judge Thomas on
more than one occasion.

Furthermore, 1 found her to be
untrustworthy, selfish and extremely bitter
following a colleague's appointment to head
the Office of Legal Council at EEOC. A posi-
tion that Hill made quite clear she coveted.
After she was passed over for the promotion,
she was adamant in her desire to leave the
agency and discussed this with me privately.

I also question her motivation when it
comes to her recent allegations. Especially
since Ms. Hill discussed with me her admira-
tion for Judge Thomas' commitment to fight
for minorities and women, and his fair treat-
ment of women at the agency. 1 know, per-
sonally, that these are the rantings of a dis-
gruntled employee who has reduced herself
to lying.

That is strong stuff. I am not pre-
pared to say that. I do not know why
she made these allegations. He goes on:

I ask you, if this was a man she should
loath for sexual harassment, them why did
she maintain contact and continue to com-
municate with him?

Eleven messages since 1984, all
friendly. Why did she continue to do
that? Does that sound like somebody
harassed?

Why did she follow him from the Education
Department to the EEOC? Why did she only
have praise for him in her discussions with
me? Furthermore, Judge Thomas believed
this woman to be a friend and someone of
great intellect and wanted only to assist her
as she moved along in her career.

I am sure having had knowledge of the sit-
uation prior to this past weekend is evidence
that you also question Ms. Hill's accusations
and credibility. I urge the Senate Judiciary
Committee to listen to these allegations
with a grain of salt.

In closing, as I described her ten years ago
to Judge Thomas, I do so now. She always
had to have the final word and the last
laugh. I see now that some people just never
change.

I look forward to your confirming the
Judge to our nation’s highest court.

I think, to answer the Senator even
more specifically, there comes a time
to vote. There comes a time to stand
up and vote one way or another.
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We have another former colleague
here also who talks in terms of what
went on. It certainly does not confirm
Anita Hill's allegations. I have state-
ments that were put in the RECORD yes-
terday, including, I believe, the state-
ment of the dean of the Coburn School
of Law at Oral Roberts University.

Mr. President, this has been a long
process. It has been a detailed process
and it has been a hideous process.
Frankly, there comes a time to put an
end to it. Those who want to vote
against Judge Thomas, so be it. Most
of them have made up their minds any-
way and this does not make one dif-
ference to them. Those who want to
support him, so be it. I have to admit
they have been very concerned about
these allegations. On the other hand, if
you look at the record and you look at
the facts, it is pretty hard to see how
these allegations stand up to scrutiny.

You have the issue joined. You have
Professor Hill saying that he did these
things. You have him saying that he
did not. And the only reason some like
to delay is a very important political
reason. They want delay for delay's
sake. This is what you call a liberal fil-
ibuster. They are unwilling to stand up
and do it in a formal filibuster because
they know that they would get criti-
cized if they did that. So what they do
is they bring up these types of things
at the last minute knowing about them
weeks before, bring them up at the last
minute just to try to get more delay in
hopes that all these outside groups will
bring up their garbage and savage this
man and his family even more. That is
precisely what is going on here. It is a
big game.

Frankly, I do not know why Miss Hill
did this. I do not know why she waited
10 years if it was true. My conclusion is
that I question its truthfulness. But I
question it on the facts and from a per-
sonal knowledge of Judge Thomas. I
know that what she said is not true be-
cause I know the man personally. I
know his wife personally. I know his
son personally. I can tell you he is a
fine, upstanding person who, in my
opinion, has always basically done
what is right. Is he perfect? No. But
neither is anybody else.

Mr. President, I am very concerned
about this type of stuff because we
have had far too much of it. I did not
think it could get any lower than it got
for Judge Bork when I pointed out 99
errors in a full page ad, 99 errors. I
have to say the people who did it did
not even try to rebut it. They knew
that I was right in pointing them out.
I pointed out well over 60 errors in two
others. They did not care. They wanted
to smear Judge Bork, and they did, and
they succeeded. A lot of us do not want
that to succeed here because we are
sick of it. We are ashamed of it. We are
ashamed of this kind of allegation
being brought to the forefront right at
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the last minute. I have to tell you I do
not think it is justified.

Now, we can ask for time and ask for

further investigation all we want.
There has been a lot of investigation
on it, and we had it before we voted.
Everybody knew about it and anybody
could have put that over for 1 week,
anybody could have asked for more in-
vestigation, and now I see Senate staff-
ers of the same party as Senator BIDEN
criticizing Senator BIDEN for the way
he has handled these committee hear-
ings.
Let me tell you, Senator BIDEN and I
differ on whether or not to support
Judge Thomas, but I have to say I
know that JOE BIDEN did a very good
job on these hearings. He was fair. He
was straightforward. He gave them the
information. He let them know. And he
did everything that basically a chair-
man should have done. To be frank
with you, he did a very good job.

I have been in those positions where
those who snip at your heels are always
trying to find fault. I do not think
there is any fault here. I think Senator
BIDEN did a great job. This is coming
from a Republican who differs with him
on the merits of this matter—not this
procedural matter, but on the merits of
whether or not to vote for or against
Judge Thomas. To have him criticized
I think is wholly inappropriate and
highly unusual. And I am tired of that,
too.

I think we are all going to reassess
what goes on in these confirmations
because these Supreme Court nomina-
tions are starting to be run like politi-
cal campaigns. When you have an Octo-
ber surprise at the last minute, when
people knew about it almost a month
before—actually a month before—and
have an October surprise like that, like
a sleazy political campaign, I think it
is time for all of us to stand up and say
it is time to vote, and it is time to do
what is right. I hope, when we do vote
today, a good majority will vote for
Judge Thomas. He deserves it. I think
he deserves this kind of fair treatment.

I also think his family deserves not
to be put through this any more. It is
really miserable. When he talked to me
yesterday, I mentioned it to him, and
he just said—I said it yesterday—*''This
is really harming my family."

It is hard to take.

Mr. President, we can differ on a lot
of things and I suppose we have our dif-
ferences here, but I think there is a
right thing to do and the wrong thing,
and the wrong thing is to continue to
perpetuate this matter in a way that is
going to cause even more harm to ev-
erybody concerned without giving us
any more answers than we have now. I
think that is the feeling of a lot of peo-
ple around here, although I worry
about the feeling of some.

Mr. President, I yield the floor.

Mr. KERRY. Mr. President, I ask
unanimous consent I be able to speak
beyond the hour of 12:30.

25877

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator is so recognized.

Mr. KERRY. Mr. President, I listened
to the Senator from Utah suggest that
we ought to look at the full record, and
that is exactly what this Senator
would like to do. But I do not think
there is a full record. I think the Sen-
ator has even evidenced the fact that
there is not a full record by citing tele-
phone calls that are outside of the
record that has been supplied by the
committee.

Now, the Senator defends the com-
mittee and the Senator suggests that
somehow what is happening here is an
attack on the committee. I do not
agree with that. I do not think this is
an attack on the committee. We are
where we are. This is burst on the
scene because an individual, an Amer-
ican citizen, a law professor, a woman
who alleges that she suffered this in-
dignity has stood up publicly and said
s0. She has claimed that she did so out
of frustration with her inability to get
these facts in front of the committee.

Now, I am not on the committee. But
as an individual Senator called on to
vote on a lifetime appointment to the
Court, I am having trouble understand-
ing why we cannot find a few days to
sort out the veracity of this situation
and these charges.

Now, I heard the Senator from Utah
use words like, “I don’'t know why this
kind of stuff appears,” or ‘‘whether
this is a trick,’ and yesterday the word
‘‘garbage’’ was used.

Now, I have not been here this morn-
ing. I just arrived. I came in from the
airport. I came to floor because I was
reading the newspaper and I was listen-
ing to people talk about this and hear-
ing reports. Frankly, I just had a per-
sonal reaction to what was going on.

Now, I understand there have been
some exchanges in the course of the
morning here, but it struck me as I
looked at this not in Washington, from
outside of the beltway, that the Senate
is on trial in a sense. Like it or not, we
are there. That is where we find our-
selves. And the question is whether or
not we are going to provide a full
record, whether or not we are willing
to be temperate and supposedly as de-
liberative as this body holds itself out
to be and make a judgment about what
has happened here.

I must say, Mr. President, that I sup-
pose the Senate is going to go through
some sort of lurching public agony over
what it is going to do. I do not think
we ought to struggle very hard with
this. I do not think the decision is that
complicated.

If indeed, as the Senator from Utah
said, most Senators made up their
minds, and they are not going to be
swayed, what on Earth harm will there
be to take a couple of days to make
judgments about this issue, so people
will feel there is a fair process and a
fair hearing?
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It seems to me that the simple,
straightforward, proper, appropriate,
right thing to do in the U.8. Senate is
to suggest a few days’ delay in order to
gather a full record, and let those who
come back, who have already made up
their mind and do not want to look at
the record, come down and cast their
vote. They can always cast their vote.
But you cannot always redress the
harm that will be done by not main-
taining a sufficient process here.

I just think not to delay would be an
extraordinary affront to the average
person’s sense of right and wrong. Even
for Judge Thomas, incidentally. I do
not know what is true and what is not
true here. It seems to me that Judge
Thomas, having nothing to fear, having
confidence in his own behavior, rec-
ognizing the importance of a position
on the Supreme Court, and wanting to
go to that Court with the full measure
of the confidence of this country, ought
to be willing to stand up himself and
say: Let this be properly aired. I want
to go to that court with the appro-
priate judgment of the U.S. Senate, not
with a stain on my nomination.

Where is Judge Thomas in this proc-
ess? Many people are answering for
him, but he is not on the record an-
swering for himself. It seems to me
that one would expect no less from a
judge, let alone a judge who expects to
go to the Supreme Court of the United
States. Let the facts be heard. That is
what the jurisprudential process of this
country is about.

If we are blocked from having these
charges examined because of a lack of
consent by some Member of the Senate
to have them properly aired, then the
entire Senate, I think, will carry re-
sponsibility for that, and we will ridi-
cule ourselves; we will ridicule the
process of this confirmation; we will
put a stain on the Senate and the
nominee, and we will add yet another
in an increasing list of actions and in-
actions that make the Senate just a
little less respected, and perhaps a lit-
tle more irrelevant.

People across America are looking at
the Congress of the United States
today, and they really wonder about all
this. They wonder if we are in touch
and capable of making decisions that
are so normal and in their interests
and with common sense. Here is a
chance to prove that we do listen, that
we have that measure of common
sense, that we do understand, that we
do care, and that we have a capacity to
be sensitive and not so caught up in
our parliamentary ridiculousness that
we cannot even act on the real needs
and demands of people.

The Senator kept quoting, “How is
someone supposed to behave who is
sexually harassed?' I do not know fully
what that standard is. I suspect that
some of the same standards that we
have applied in exonerating Judge
Thomas' behavior on certain occasions,
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because of where he came from and
how he rose up, ought to properly be
applied to Professor Hill. And I think
that one can well imagine what it is
like for a woman in the workplace—in
a male workplace, I might add, by and
large—who feels that there is a need to
get along and not necessarily cause rip-
ples. It is tough to take on a superior.
It is particularly tough to take on a
judge. And it is very difficult, under
any circumstances, for anyone to stand
up and let themselves be exposed to
that.

I do not know the veracity. I think
the Senator from Utah has raised some
very legitimate questions. But, inci-
dentally, he has done so in a way some
might consider a countersmear. If in-
deed there is a smear against Judge
Thomas, then what is it about when
you read a letter impugning the char-
acter of Professor Hill on the floor?
She is not here to answer that. That is
precisely the process that ought to be
put in place.

I am not going to make any judg-
ments about whether or nor this inci-
dent took place. I do not think any of
us can. I think it is inappropriate for
us to vote making that judgment on
the basis of an incomplete record. I
think it is precisely the absence of the
full record that mandates that the Sen-
ate look at this. Who knows about the
accuracy?

But I must say that it is not the ac-
curacy of those accusations that is at
issue there, I submit to the Senator. It
is the relationship of 98 men in the U.S.
Senate to the majority of the citizens
of this Nation—women. And whether or
not we are capable of saying that when
one woman stands up and suggests
this—not because she volunteered it—
but because the Senate committee
came to her, and she felt they were not
listening, whether we are now going to
listen. That is what it is about. Are we
going to listen?

I do not think we can let the Senate
be perceived as—let alone actually be
doing it—running roughshod over this
process. It seems to me even less so
when it involves a nominee to the Su-
preme Court of the United States.

So I ask my colleagues whether a few
days' delay are too much to ask for a
lifetime's ability to sit, untarnished,
on the Supreme Court of the United
States; are a few days' delay too much
to ask to guarantee or simply to fight
for the reputation of the U.S. Senate?

In the end, what is at stake here is
the integrity of the Senate, its sen-
sitivity, its awareness, and its judg-
ment, its self-respect, if you will.

Maybe, in the end, we should not be
surprised that 98 men who presume to
make judgments about what women
can do with their own bodies, that we
are going to have trouble making the
correct judgment about what men are
permitted to ask women to do with
their bodies in the workplace. It might
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be too much to expect us to do that.
But that is exactly the question that is
on the table before the Senate right
now.

It seems to me that none of this has
to be. We do not have to have this
contentiousness. We do not have to
have this division. We do not have to
have doubts about the Senate. We do
not have to have accusations of liberal
versus conservative plots. We do not
have to have smears. We can elevate
this thing to a quiet, judicious process,
where the committee hears from those,
makes a judgment, and submits it to
the Senate, and Senators who are in-
terested in finding out exactly what
the facts are here can make an appro-
priate judgment.

Having said that, Mr. President, I
hope that the Senate can find a way to
do that. There are many reasons.

Incidentally, I did not even decide
what I was going to do with respect to
Judge Thomas until this weekend. I did
that purposefully, because I wanted to
read the record. I wanted to examine
exactly what my colleagues on the
committee had said about it. It is only
after looking at that that I came to the
conclusion I was going to vote against
it—not for this reason, but for a lot of
other reasons. And that is a separate
speech, I suppose. I had originally come
to the floor intending to make that
right now.

But what bothers me the most about
this nomination is the fact that I genu-
inely do not know where Judge Thomas
stands on a host of fundamental is-
sues—not abortion, but a host of issues
of jurisprudence—let alone whether he
represents a potentially poor, fair,
good, or great Supreme Court Justice.
I cannot reach that judgment. I simply
cannot reach that judgment, because
Judge Thomas has chosen a path that
was purposefully designed to deny us
essential information that is necessary
to make that judgment.

Many of us have remarked in the
past on how frustrating the hearing
process is today. It is simply impos-
sible to get a sense of who people are,
what they really feel about the respon-
sibilities of the position.

I will tell you something. All of us
who have had the job interviews cannot
imagine hiring somebody who would
have answered questions the way Judge
Thomas did in those hearings. If all
somebody said in response to questions
when they walked into our office for a
job was, ‘“Well, I do not, I do not recall,
I have no idea, I do not have a thought
about that,” anybody who said that to
us in an interview would have been of-
fered the door as fast as one could find
it.

But, increasingly, that is all we get
from people who come before us for the
Supreme Court of the United States. In
area after area of the law, Judge Thom-
as chose not to answer questions from
Senators on the Judiciary Committee



October 8, 1991

with responses that were almost devoid
of content or meaning. In an obvious
attempt to avoid controversy, he took
the position that he could not com-
ment on any issue that might come be-
fore the Supreme Court as a case dur-
ing his tenure. But then he extrapo-
lated and used that as a rationale for
not even answering questions about
how he felt about cases that are settled
law, on matters where stare decisis has
set in long ago.

It seems to me that we should not
ratify, as Senators, an advice and con-
sent process that submits itself to that
kind of simplicity or avoidance. The
judge suggested that it is important for
judges not to have agendas, not to have
strong ideology or ideological views,
describing them as baggage that a
nominee should not take to the Su-
preme Court.

But the trouble is dozens of previous
statements by the judge on a host of
critical issues provide exactly the very
kind of baggage that he suggested you
should not have, and regrettably his
approach to the confirmation hearings
left him saying practically nothing
that would permit us to understand
whether or not that baggage had truly
been left behind.

Instead, Senators were answered by
Judge Thomas with nonresponses. Let
me just give a few. Abortion, obvi-
ously, is the famous one, and I do not
expect him to tell me what he is going
to do on Roe versus Wade; I understand
that. But it seems to me there are
some fundamentals beyond that which
might have been discussed in terms of

past cases.

On questions about meetings, posi-
tions, and discussions on South Africa
and apartheid, Judge Thomas said:

I have no recollection. I simply don't re-
member.

On a question regarding his past
statements that:

Congress was a coalition of elites which
failed to be a deliberative body that legis-
lates for the common good of the public in-
terest.

He said:

I can't, Senator, remember the total con-
text of that, but I think I said that and I
think I said it in the context of saying that
Congress was at its best when it was legislat-
ing on great moral issues. Now, I could be
Wrong.

On a question about the right of pri-
vacy and the 14th amendment, Judge
Thomas said:

My answer to you is I cannot sit here and
decide that. I don't know.

On a question as to whether English-
only policies might constitute dis-
crimination, Judge Thomas said:

I don't know the answer to that.

On interpreting antidiscrimination
statutes, Judge Thomas said:

Let me answer in this way, Senator, with-
out being evasive. I know that there is pend-
ing legislation before this body in that area,
and I don’t think I should get involved in
that debate.
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On whether the Korean conflict was
in fact a war, Judge Thomas said::

The short answer to that is, from my
standpoint, I don’t know.

On a recent dissent of Judge Marshall
in which Judge Marshall said that:

Power, not reason, is the new currency of
this Court’s decisionmaking.

Judge Thomas said.

I would refrain from agreeing or disagree-
ing with that.

He certainly found a lot of ways to
say “‘I do not know” or “‘I disagree' or
“I cannot agree' or ‘‘I can't say wheth-
er I agree.”

The result of these and similar an-
swers to a wide range of questions over
5 days of hearings is that I would like
to refrain from agreeing or disagreeing
to confirm Clarence Thomas to the Su-
preme Court, but I am not permitted to
do that. I have to make a decision and
to vote.

And Judge Thomas has not permitted
me to judge his opinions, or what kind
of Justice he will really be. I can only
judge his performance before the Judi-
clary Committee and that which he has
said previously.

I would like to quote the Chair, Sen-
ator LEAHY, who I think stated well
the dilemma that has been placed be-
fore us. Senator LEAHY said:

As I said when the hearing began, no nomi-
nee should be asked to discuss cases pending
before the Court. Neither should a nominee
feel free to avoid questions about established
constitutional doctrine on the ground that a
case on that subject eventually will come be-
fore the Court. No one could compel Judge
Thomas to answer gquestions. The decisions
not to tell us how he thinks * * * was his and
his alone. In choosing now to share his vision
of the Constitution, Judge Thomas failed to
provide what I need as a Senator for in-
formed consent.

I concur with the Senator from Ver-
mont.

I would turn also to a statement
made by the distinguished Senator
from Alabama, Judge HEFLIN, a con-
servative who voted for Chief Justice
Rehnquist and Justices O'Connor,
Scalia, Kenney, and Souter.

After listening to the testimony and
trying in vain to obtain from Judge
Thomas a further explanation of his
positions, Judge HEFLIN said:

I came a way from the hearings with a feel-
ing that no one knows what the real Clar-
ence Thomas is like or what role he would
play in the Supreme Court, if confirmed.

The Senate Judiciary Committee hearings
have revealed to me many inconsistencies
and contradictions between his previous
speeches and published writings and the tes-
timony he gave before the committee. * * *
Our Nation deserves the best on the highest
court in the land and an error in judgment
could have long-lasting consequence to the
American people. The doubts are many. The
Court is too important. I must follow my
conscience and the admonition: **When in
doubt, don't."

Mr. President, this body is in deep
doubt concerning this nomination. I re-
gret there will be a rush to confirm,
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but I regret even more that I do not
have sufficient confidence in the kind
of Justice that Judge Thomas would
be. I regret that because I really came
to this process wanting to vote for him,
hoping I could vote for him, looking for
a way to vote for him, and held in si-
lence my comments until the end.

But I will vote against confirming
him not on the basis of any of his past
statements expressing hostility to re-
productive rights or antidiscrimination
statutes or minimum wage or congres-
sional oversight. I will vote against
him because his unwillingness to an-
swer basic questions has fundamentally
stymied the ability of the U.S. Senate
to properly give advice and consent.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. If the
Senator from Utah could yield just for
a moment, the Chair will recognize the
distinguished Senator from Utah.

We note we are under an order to re-
cess at 12:30 p.m. Of course, any Mem-
ber can seek unanimous consent to
continue that.

The Chair recognizes the Senator
from Utah.

Mr. HATCH. Mr. President, I do so
seek that unanimous consent, that I be
permitted to make a few remarks, and
also the distinguished Senator from
Michigan to follow me.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I have
listened with a great deal of interest to
the remarks of the distinguished Sen-
ator from Massachusetts, and I have to
say that the evidence is so slim and so
late in the process that it would be a
travesty to start now and start the
fact-finding process all over again,
which is what the Senator seems to be
requesting.

If this is like it is at a trial, that
shortly before the jury is going to vote,
one party springs tainted evidence in
an effort to inflame the jury, that
would be trial by ambush. I have to
say, we would not stand for that in
court, and we should not stand for it in
the U.S. Senate, especially since there
was plenty of time to look into this be-
fore the vote was set.

I have to say that one of the ques-
tions I would have to ask the Senator
from Massachusetts is, when he criti-
cizes Judge Thomas' responses before
the committee, how were they any dif-
ferent from those of Justice Kennedy
and now Justice Souter? The only dif-
ference is, Judge Thomas was asked
over 100 guestions on abortion com-
pared to then-Judge Souter's 36 gues-
tions on abortion. He was asked over
and over about matters with respect to
abortion. He said: ‘I do not know
where I stand on abortion.”

That is an answer. It is a fair answer;
maybe one that ought to be followed
and listened to.

When the Senator says that he does
not have enough information to know
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whether or not to vote for or against

Judge Thomas because he did not an-

swer enough questions, there is no way

he could answer enough guestions if we

held the committee hearings for 2

years to answer all the questions about

law that the distinguished Senator
might have, or any other Senator
might have.

The fact is, the process was a reason-
able process. It was a decent process. It
was a good process.

Mr. President, this process has been
full; it has been an informative process.
I would like to put into the RECORD at
this time a chronology of the commit-
tee's contacts with Professor Hill. You
will note it was extensive.

I ask unanimous consent that we
print that in the RECORD at this par-
ticular time.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF SENATOR JOSEPH R. BIDEN,
JR., ON THE NOMINATION OF JUDGE CLAR-
ENCE THOMAS, OCTOBER 7, 1991
I am releasing today a chronology of the

Committee's contacta with Professor Hill.

The chronology provides the complete de-

tails of the Full Committee staff’s contacts

with Professor Hill from the time we were
made aware of her charges to the day of the

Committee vote.

I want to emphasize two points in conjunc-
tion with this matter.

First, throughout, our handling of the in-
vestigation was guided by Professor Hill's re-
peated requests for confidentiality.

Second, Professor Hill's wishes with re-
spect to the disposition of this matter were
honored. The Republican leadership and all
Democratic members of the Committee were
fully briefed of her allegations, and all were
shown a copy of her statement prior to the
Committee’s vote on the Thomas nomina-
tion.

FULL JUDICIARY COMMITTEE STAFF CONTACT

WITH ANITA HILL

What follows is a chronology of all con-
versations between Judiciary Committee
staff and Professor Anita Hill. Several key
points should be mentioned at the outset:

First, in conversations with the full com-
mittee staff, Professor Hill has never waived
her confidentiality—except to the extent
that, on September 19, she stated that she
wanted all committee members to know her
concerns even if her name were disclosed.
Yet it was not until September 23, that she
allowed the FBI to interview Judge Thomas
about the allegation and to respond to her
concerns.

Second, Professor Hill has never asked full
committee staff to circulate her statement
to anyone other than Judiciary Committee
members; specifically, she has never re-
quested committee staff to circulate her
statement to all Senators or any non-com-
mittee member.

Third, the committee followed its standard
policy and practice in investigating Profes-
sor Hill's concerns: Her desire for confiden-
tiality was paramount and initially pre-
cluded the committee from conducting a
complete investigation—until she chose to
have her name released to the FBI for fur-
ther and full investigation, which—as is cus-
tomary—includes the nominee’s response.

Professor Hill first contacted full commit-
tee staff on September 12, 1991. Any contacts
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Professor Hill had with Senate staff prior to
that date were not with full committee staff
members. At that time, she began to detail
her allegations about Judge Thomas' con-
duct while she worked with him at the De-
partment of Education and the EEOC. She,
however, had to cut the conversation short
to attend to her teaching duties. It was
agreed that staff would contact her later
that night.

In a second conversation, on September 12,
full committee staff contacted Professor Hill
and explained the committee process. Staff
told her:

“If an individual seeks confidentiality,
such a request for confidentiality will not be
breached. Even the nominee, under those cir-
cumstances, will not be aware of the allega-
tion.

“Of course, however, there is little the
committee can do when such strict instruc-
tions for confidentiality are imposed on the
investigative process: The full committee
staff will have an allegation, but will have
nowhere to go with it unless the nominee has
an opportunity to respond.

“In the alternative, an individual can ask
that an allegation be kept confidential, but
can agree to allow the nominee an oppor-
tunity to respond—through a formal inter-
view.”

Professor Hill specifically stated that she
wanted her allegation to be kept completely
confidential; she did not want the nominee
to know that she had stated her concerns to
the committee. Rather, she said that she
wanted to share her concerns only with the
committee to “remove responsibility" and
“take it out of [her] hands.”

Professor Hill then did tell committee staff
that she had told one friend about her con-
cerns while she still worked at the Depart-
ment of Education and thefi at the EEOC.
Committee staff then explained that the
next logical step in the process would be to
have Professor Hill's friend contact the com-
mittee, if she so chose.

Between September 12 and September 19,
full committee staff did not hear from Pro-
fessor Hill, but received one phone call from
Professor Hill's friend—on September 18—
who explained that she had one conversation
with Professor Hill—in the spring of 1861.
During that conversation, Professor Hill pro-
vided little details to her friend, but ex-
plained that Thomas had acted inappropri-
ately and that it caused Hill to doubt her
own professional abilities.

On September 19, Professor Hill contacted
full committee staff again. For the first
time, she told full committee staff that:

She wanted all members of the committee
to know about her concerns; and, if her name
needed to be used to achieve that goal, she
wanted to know.

She also wanted to be apprised of her ‘‘op-
tions,"” because she did not want to ‘‘aban-
don’ her concerns.

The next day—September 20—full commit-
tee staff contacted Professor Hill to address
her “‘options."” Specifically, committee staff
again explained that before committee mem-
bers could be apprised of her concerns, the
nominee must be afforded an opportunity to
respond: That is both committee policy and
practice, It was then proposed that if Profes-
sor Hill wanted to proceed, her name would
be given to the FBI, the matter would be in-
vestigated and the nominee would be inter-
viewed.

At the close of the conversation, Professor
Hill stated that while she had ‘“‘no problems”
talking with the FBI, she wanted to think
about its *“‘utility.” She told committee staff
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she would call later that day with her deci-
sion on whether to proceed.

Late that afternoon—September 20—Pro-
fessor Hill again spoke with committee staff
and explained that she was ‘“‘not able to give
an answer” about whether the matter should
be turned over to the FBI. She asked that
staff contact her on September 21.

On September 21, full committee staff
spoke with Professor Hill for the sixth time.
She stated that:

‘‘She did not want to go through with the
FBI investigation, because she was ‘skep-
tical,’ about its utility, but that if she could
think of an alternate route, or another ‘op-
tion,’ she would contact staff.”

On September 23, Professor Hill contacted
committee staff, stating that she wanted to
send a personal statement to the committee,
outlining her concerns. Once that informa-
tion was in committee hands, she felt com-
fortable proceeding with an FBI investiga-
tion. Later that day; she faxed her statement
to the committee.

On September 24, Professor Hill contacted
full committee staff to state that she had
been interviewed by the FBI late on the 23d.
Committee staff assured her that, as pre-
viously agreed, once the committee had the
FBI report, her concerns—and the FBI inves-
tigative report—would be made available to
committee members.

On September 25, Professor Hill again
called committee staff and explained that
she was sending a new copy of her statement
to the committee: While this new statement
did not alter the substance of her concerns,
she wanted to correct inadvertent typo-
graphical errors contained in her initial
statement.

For the first time, she then stated that she
wanted the statement ‘‘distributed’’ to com-
mittee members. Committee staff explained
that while the information would be brought
to the attention of committee members,
staff could not guarantee how that informa-
tion would be disseminated—whether her
statement would be “distributed” or commu-
nicated by oral briefing.

Once again, however, committee staff as-
sured Professor Hill that her concerns would
be shared with committee members. She
concluded her conversation by stating that
she wanted her statement *‘distributed,” and
that she would “take on faith that [staff]
will do everything that [it] can to abide by
[her] wishes.”

Every Democratic member of the commit-
tee was orally briefed, had access to the FBI
report and had a copy of Professor Hill's
statement prior to the committee vote.

To continue to comply with her request for
confidentiality, committee staff retrieved
Professor Hill's written statement imme-
diately after the vote.

Mr. HATCH. Mr. President, I again
reiterate that every Senator on the
committee had full access to the FBI
report and full access to the statement
of both Professor Hill and Judge Thom-
as. In all honesty, some of the informa-
tion that has been brought out since
leads to questions about the veracity of
some of the statements that have been
made by Professor Hill, and I think de-
serve to be brought out.

The process has become a nasty one.
And we could continue it forever. We
have been through it before. Every
time we get into one of these nasty
confrontations, no matter how far ex-
tended, somebody else comes up with
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another unjust accusation and another
unjust smear. Any maybe it is both
ways; I do not think so.

The fact of the matter is a lot of us
are quite offended by this process. A
lot of us are quite offended by the way
it has gone on.

A lot of us are quite offended by the
breach of the Senate rules. A lot of us
are quite offended by the fact that her
statements just do not add up. Yet, at
the last minute, in a last-ditch attempt
to ruin this nomination, 10 years after
the facts, 10 years after matters alleg-
edly occurred, Professor Hill suddenly
comes forward and says she wants ev-
erybody to know about it.

Well, I know Clarence Thomas, and I
have to say I know him to be an honor-
able, upright, good, decent man. And
his wife is a decent person, and so is his
son. And I have to say they have been
through enough. Further hearings, fur-
ther consideration, further dialog is
not going to solve the problem for any-
body. All it is going to do is continue
this process of nastiness that has been
going on. And, frankly, I think you
have enough questions that have been
raised about the allegations that any-
body who looks at it seriously has to
say, “‘How could this have happened in
this way and this relationship of
friendship continue right on up
through years after the so-called alle-
gations took place?” It is pretty darn
clear to me. The fact is that the allega-
tions are not true.

Mr. President, I yield the floor.

(Mr. KERRY assumed the chair.)

Mr. LEVIN. Mr. President, for rea-
sons that I will outline in a moment, I
will vote against the confirmation of
Judge Thomas, separate and apart
from the allegations of Professor Hill.

On the question of delaying the vote,
I would urge, for the sake of the Su-
preme Court and the Senate, that time
be taken to satisfy the Senate and the
country that the allegations of Profes-
sor Hill have been addressed by the
whole Senate in a manner which re-
flects their seriousness. The decision
on the timing of the final vote was
agreed to with 86 Senators having no
awareness of Professor Hill's allega-
tions. That is a fact. It is not a criti-
cism of either the committee or of the
leadership.

I hope, though, that under those cir-
cumstances and because of the serious-
ness of the allegations and the direct
conflict between the statements of the
judge and Professor Hill in the FBI re-
port, that Judge Thomas' supporters
will realize that it is best to reschedule
the vote and to allow the unanimous-
consent agreement to be modified.

In the absence of that, the only prac-
tical way that I see to delay the vote
will be for a number of Senators voting
or planning on voting to confirm to in-
sist on such a delay. It is in their
power, and probably in their power
alone, to obtain such a delay. If an ap-
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pearance of haste turns enough ‘‘aye”
votes into “no' votes or if enough
“‘aye' votes are threatened to be with-
held and vote ‘‘present,”” then Judge
Thomas' confirmation would in fact de-
pend on a delay and, faced with that
prospect, I am confident that a reason-
able delay would be forthcoming.

As I said, I have decided to vote
against the confirmation of Clarence
Thomas to be an Associate Justice of
the Supreme Court. I have done so de-
spite a number of personal characteris-
tics that appeal to me, including his
willingness to swim against the tide, to
“stand up against the pack’ in the
words of Dean Calabresi of Yale Uni-
versity. That positive characteristic is
one of a number of reasons that this
matter has been so difficult for me to
decide. His willingness to take an un-
popular stand is, indeed, reflected in
parts of the very same speeches which
I will refer to in a moment, which
speeches are otherwise marked by stri-
dent and dogmatic rhetoric.

I also believe that if confirmed,
Judge Thomas, more than other recent
nominees, would be an unpredictable
Justice. That is a factor in his favor on
my scorecard.

But on the other side is a decade of
extreme and doctrinaire positions and
rhetoric which went beyond merely re-
flecting administration policy.

In Judge Thomas’' speech to the Her-
itage Foundation in 1987, he said that
1, for one, do not see how the Govern-
ment can be compassionate. * * ***

In his ABA speech in August 1987, he
said that the minimum wage is ‘“‘an
outright denial of economic liberty"
and that “by objecting as vociferously
as they have to Judge Bork's nomina-
tion, these special interest groups un-
dermine their own claim to be pro-
tected by the Court.”

In the Harvard Journal in 1989, he
wrote that, “Higher law is the only al-
ternative to the willfulness of both the
run-amok majority and run-amok
judges.”

In his address to the Pacific Research
Institute in 1988, he talked about the
‘‘spectacle of Senator BIDEN, following
the defeat of the Bork nomination,
crowing about his belief that his rights
were inalienable and came from God,
not from a piece of paper” and in the
same speech quoted with approval the
comment that ‘“No man who ever sat
on the Supreme Court was less inclined
and so poorly equipped to be a states-
man or to teach * * * what a people
needs in order to govern itself well"”
than was Justice Holmes.

In a 1987 speech at the CATO Insti-
tute, he stated his wholehearted agree-
ment with the statement that:

We are careening with frightening speed
* * * toward a statist, dictatorial system and
away from a nation in which individual lib-
erty is sacred.”

In a 1988 speech at California State
University he stated that:
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Those who have been disillusioned because
they have not been allowed a part in the
American dream, have been offered no place
to go. Increasingly, they are being used by
demagogues who hope to harness the anger
of the so-called underclass for the purposes
of utilizing it as a weapon in their political
agenda. Not surprisingly, that agenda resem-
bles the crude totalitarianism of contem-
porary socialist states much more than it
does the democratic constitutionalism of our
Founding Fathers.

The constitutional rights of our peo-
ple and the division of congressional
and executive powers require the most
judicious hearing by Supreme Court
Justices. Judge Thomas' extreme rhet-
oric for 10 years leaves me in genuine
doubt as to whether he has the tem-
perament necessary to weigh com-
plicated constitutional rights of our
people and to balance powers between
the branches of Government.

Judge Thomas came across as more
moderate on a host of questions at his
confirmation hearing, and that was
welcome. But I was left with the feel-
ing that he was tailoring his answers to
his audience. I was left with too much
doubt as to whether a Justice Clarence
Thomas will be the relatively moderate
and judicious person we saw at the con-
firmation hearing or the immoderate
ideology of the eighties.

Finally, I will vote ‘‘no’’ not because
he refuses to tell us how he will vote on
cases that may come before the Court
or because of his views on affirmative
action. The Nation is still bedeviled by
questions of race and racial politics
and Clarence Thomas himself pre-
sciently urged conservatives to quit
beating the quota drum because of the
divisive impact on the country—a mes-
sage that President Bush might do well
to consider. I will vote ‘“no' because
the burden of proof has not been car-
ried that the nominee has had a distin-
guished legal, judicial, or public career
and has a judicious temperament and a
keen intellect so as to qualify him to
sit in highest judgment. Ten years of
dogmatic and extreme rhetoric have
raised sufficient doubts of his ability to
balance competing interests in our so-
ciety and his confirmation hearing did
not adequately put those doubts to
rest.

If confirmed, Judge Thomas’ burden
is not over. No nominee has had an ad-
vocate of greater integrity and con-
stancy than he has had in Senator DAN-
FORTH. It is my greatest hope that, if
confirmed, he will dispel the doubts
and disprove the doubters and live up
to the high expectations that so many
have for him.

I thank the Chair and I yield the
floor.

Mr. BRADLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. BRADLEY. Mr. President I ask
unanimous consent that morning busi-
ness be extended 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr, BRADLEY. Mr. President, what
is really the issue before the Senate
today? The calendar says it is the nom-
ination of Judge Clarence Thomas to
be an Associate Justice of the Supreme
Court. There are some who see the
issue as whether a procedural agree-
ment of the U.S. Senate can be over-
turned. There are those who see the
issue as the veracity of Professor Hill,
or Justice Thomas. There are even
those who see the issue as who leaked
which document.

But Mr. President, the real issue here
for the Senate is the truth. And that is
what the American people expect us to
find out when serious allegations are
made about a nominee to a lifetime ap-
pointment to the highest court in the
land. To settle for less than the truth,
instead of a sincere attempt to discover
the truth, is to tell the American peo-
ple that the process is seriously flawed.

There are people who have talked
about the potential damage to Justice
Thomas' reputation by waiting, as
though it were some presumption of
guilt, which it is not. I think there is a
grave potential for damaged reputa-
tions in this process—but the reputa-
tion that will be damaged is that of the
Senate if we do not wait.

I have heard some people say that
this 18 a ‘“*he said she said" situation.
Matters of this kind usually are, that's
why they need investigation. And the
legal rules governing what is imper-
missible behavior in the context of sex-
ual harassment have changed over the
years—as rape laws have changed—to
reflect the fact that usually there are
not a lot of witnesses to the events.
Clarence Thomas, if confirmed, will sit
on a court that judges these matters.

But when he says no, and she says
yes, we do not know which one of them
is closer to the truth. And I believe we
have a responsibility to find that out
before this vote.

Supporters of Judge Thomas who be-
lieve his version should have nothing
to fear from waiting for a few days and
letting these allegations have a full
hearing. With all due respect to the Su-
preme Court, this country will not be
plunged into crisis by waiting a few
days to have a ninth justice voted
upon. There really is no hurry.

Why does the Senate have to vote
this evening? It is not mandated by the
Constitution, or by some judicial dead-
line. Rather, it was an agreement
reached by the Members so that we
could plan our schedules.

Agreements can be made and agree-
ments can be changed. It is in all of our
interests—those who support Judge
Thomas, those who oppose Judge
Thomas, and those who live in a coun-
try where Judge Thomas might sit on
our highest court—that we change this
agreement, delay the vote, and try to
find out what really happened.
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RECESS

The PRESIDING OFFICER. The Sen-
ate will stand in recess until the hour
of 2:16 p.m.

Thereupon, at 1:03 p.m., the Senate
recessed until 2:16 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Mr.
ADAMS].

MORNING BUSINESS

Mr. SARBANES. Mr. President, I ask
unanimous consent that there be a pe-
riod for the transaction of morning
business, with Senators permitted to
speak therein.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Maryland.

SUPREME COURT NOMINEE
CLARENCE THOMAS

Mr. SARBANES. Mr. President, it is
difficult, indeed almost impossible, to
exaggerate the importance of a Su-
preme Court appointment. The Su-
preme Court, as we all well know,
stands at the head of the judiciary, the
third independent and coequal branch
of our Government. Throughout the
history of our Nation, the Supreme
Court has played an especially signifi-
cant role in defining the nature of
American society and American de-
mocracy. It is the Supreme Court’s re-
sponsibility to expound and interpret
the Constitution, which is our basic
charter and lies at the very heart of
what our Nation stands for and what it
represents. Indeed, the Supreme Court,
by finding actions of the Congress or
the Executive contrary to the Con-
stitution, can overrule the judgments
of the Ilegislative and executive
branches of our Government. To under-
score the authority that rests with the
Supreme Court, it can, by finding ac-
tions of the Congress or of the Execu-
tive contrary to the Constitution, over-
rule the judgments of the elected rep-
resentatives of the people, both in the
legislative and in the executive branch.

Mr. President, I think the Senate, as
it considers judicial nominations sub-
mitted to it by the Executive, and par-
ticularly as it considers nominations
to the Supreme Court, needs to review
them from a more independent position
than might be the case in considering
nominees to the executive branch.
Nominees to executive branch posi-
tions are there to assist the President
in carrying out his responsibilities for
that branch of the National Govern-
ment, the branch for which he is di-
rectly responsible.

Even there, I must say, Mr. Presi-
dent, that it is my view that the stand-
ard for passing on nominees has dete-
riorated badly and it has almost
reached the point that unless they are
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mentally certifiable or criminally in-
dictable, people feel an obligation to
support the President’s nominees. That
is not my view. I think nominees for
high public office must make the case
as to why they should be confirmed.
There is not an entitlement to high
public office.

With the judicial branch, I would as-
sert that a different standard applies
because it is an independent branch. A
judicial nominee becomes a member,
upon confirmation of the third inde-
pendent branch of our National Gov-
ernment and becomes a member for
life. In the case of the Supreme Court,
he or she becomes one of only nine
members.

Once confirmed, Justices of the Su-
preme Court can serve for life. In Judge
Thomas’ case it could be for 30 or even
40 years. I believe, therefore, we are
called upon to make an independent
judgment with respect to such nomi-
nees, an independent judgment which
takes fully into account the Court’s
role as the arbiter of power in our soei-
ety, the arbiter of the relationship
among the branches of government,
and the arbiter of the relationship with
respect to the power of the State and
the rights of the individual.

There can be no doubt that Judge
Thomas has overcome poverty and dis-
advantage and has shown determina-
tion in his rise from a humble back-
ground. He graduated from Holy Cross
and Yale Law School, was a high-level
executive branch official in the 1980’s
before his appointment in 1990 as a
judge on the U.S. Court of Appeals for
the District of Columbia.

One of the difficulties with the nomi-
nee, however, is his performance in the
executive branch positions he has held,
first as Assistant Secretary for Civil
Rights at the U.S. Department of Edu-
cation and then as Chairman of the
Equal Employment Opportunity Com-
mission. In both instances, his service
was marked by intense controversy as
to how well he was carrying out his
stewardship. Oversight reviews by con-
gressional committees that took place
of his activities were extremely criti-
cal of his performance.

In fact, the positions he took at the
EEOC were seen by many as lessening
the national effort against sex, race,
and age discrimination. And he came
under very sharp criticism for his per-
formance in these fields during the
course of holding the important posi-
tion of Chairman of the Equal Employ-
ment Opportunity Commission.

His writings and speeches throughout
this period of the 1980’s reflected ex-
treme and radical views which, if im-
plemented in the Supreme Court's deci-
sions, would in my view, markedly
transform the nature of our society. In-
deed, a review of Judge Thomas’
writings and speeches during the 1980's
is cause for very deep concern.

I want to point out that these are
speeches and writings within the cur-
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rent timeframe. Some have tried to
make light of them but these are not
speeches or writings 30 or 40 years ago
in one's youth. These are the speeches
and writings in the mid- and late-1980's
when he was holding important official
positions and laying out these views
which are of such deep concern.

That concern is not allayed but in
fact compounded by his testimony be-
fore the Judiciary Committee. He ei-
ther avoided addressing the questions
about these past statements as—one
witness observed, he was giving re-
sponses, not answers—or he disavowed
and disowned his previous statements.
He was not forthcoming in his testi-
mony to the Senate Judiciary Commit-
tee. Much of his testimony contra-
dicted his earlier positions and in a
number of important areas, he rejected
his earlier expressed or written views
and refused to answer committee ques-
tions which sought to elicit his current
judicial philosophy.

Now, some supporters of the nomina-
tion find his fluctuating views on many
important issues to be a sign that he
would not bring a closed mind to the
Court’s deliberations. However, I am
more concerned that the judicial phi-
losophy that he would develop as a Jus-
tice, if he were to go on the Supreme
Court, would embrace the extreme
views he espoused as a high Govern-
ment official in recent years, views
that suggest a fundamental misunder-
standing of the role of Government in
our constitutional system, and a fail-
ure to appreciate and understand the
meaning of individual rights and lib-
erties and how to protect them under
our constitutional system.

Just to give one example, Judge
Thomas has praised the views of a legal
writer who advocates a view of the
sanctity of property rights that was
abandoned by the Supreme Court over
50 years ago. If that antiquated view
were the prevailing doctrine today,
many of the advances of the last half
century would be at risk. Laws that
provide for minimum wages, safety and
health protection for workers, laws
which are aimed to reduce pollution, as
well as laws that prevent discrimina-
tion and protect individual rights
would be vulnerable to constitutional
challenge if the views expressed in
Judge Thomas' writings and speeches
became constitutional doctrine.

This possibility is all the more likely
in Judge Thomas' case because of ref-
erences in his speeches to the concept
of natural law. As Erwin Griswold,
former dean of the Harvard Law School
and a very distinguished Solicitor Gen-
eral of the United States, pointed out
in his testimony to the committee:

Judge Thomas' present lack of depth seems
to me to be demonstrated by his contact
with the concept of natural law. He has made
several references to natural law in his
speeches and writings, though it is quite im-
possible to find in these any consistent un-
derstanding of that concept. This is very dis-
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turbing to me because loose use of the idea
of natural law can serve as support for al-
most any desired conclusion, thus making it
fairly easy to brush aside any enacted law on
the authority of a higher law what Justice
Holmes called a “brooding omnipresence in
the sky."

It is argued by some of the nominee’s
supporters that the Senate should ig-
nore the radical views in his speeches
and writings because Judge Thomas did
not reflect those views during the past
year when he was an appellate court
judge. This argument fails to appre-
ciate the role of an appellate court
judge on a court of appeals within our
Federal system because such a judge is
obligated to decide cases within the
constitutional framework of Supreme
Court decisions and not expound his
own judicial philosophy. His writings
and speeches, on the other hand, were
the result of his own thinking and
analysis and, in my view, may well be
a better indication of the approach he
would bring to the Supreme Court.

Mr. President, as I indicated earlier,
Justices of the Supreme Court hold po-
sitions of unparalleled authority in our
constitutional system. Some say they
are going to support Judge Thomas out
of hope, but I submit to you that the
position we are talking about, at the
very pinnacle of the judicial system in
this country, with the authority to ne-
gate actions by the Congress and the
Executive—to be preeminent by inter-
preting the Constitution over any pub-
lic action taken in this country—is too
important a position to base it upon
hope.

There are too many unanswered
questions, too many serious doubts.
These questions and doubts, the impli-
cations of Judge Thomas' statements
and writings, the shortcomings of his
own career in the executive branch of
the National Government, lead me to
the conclusion to vote against his con-
firmation to the Supreme Court.

Finally, Mr. President, I want to say
that I reached this decision to vote
against Judge Thomas' confirmation
before the recent allegations against
Judge Thomas by Prof. Anita Hill.
These allegations are very serious
charges, and I believe the vote should
be delayed so that there will be an op-
portunity to fully investigate these
charges, and for the committee to hear
from Professor Hill, Judge Thomas,
and others, with information about
these allegations.

As my colleague, Senator MIKULSKI,
said this morning in a very powerful
statement to the Senate it is impera-
tive that these allegations be fully ex-
amined. We have a responsibility, now
that Professor Hill has come forward,
to find out what the truth of the mat-
ter is. It is a responsibility to Professor
Hill, to Judge Thomas, to this institu-
tion and, more importantly, to the
American people.

I yield the floor.

Mr. SASSER addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

Mr. SASSER. Mr. President, I rise
today to urge my colleagues to allow
the majority leader to set aside the
time certain for a vote on the Thomas
nomination this evening. I am advised
that at some time later today, efforts
will be made to postpone the Thomas
vote to allow the full Senate to con-
sider the allegations—very serious alle-
gations, but I must emphasize, just al-
legations—that have Dbeen made
against this nominee for the highest
Court in the land.

Mr. President, make no mistake
about it, we are engaged here today in
a test of the integrity of the U.S. Sen-
ate. A substantial number of Ameri-
cans now suspect that we are rushing
to judgment on perhaps the most pro-
found responsibility we have as U.S.
Senators.

Millions of Americans are just like
myself. We learned of this allegation
by way of the news media and by
watching the press conference of Pro-
fessor Hill on the television networks
just yesterday. And we should take se-
riously our responsibility to advise and
consent on nominations to the highest
Court in this land. And I believe my
colleagues do take that very seriously.

The question before us now is not
even the competence of Judge Thomas
to serve on the Supreme Court. The
issue now before us is whether or not
the Senate will discharge its respon-
sibility to the people of this country to
advise and consent in an informed way,
in such a way that the citizens of this
Nation will have confidence in the ac-
tion that we take.

No one has made a credible argument
to support the notion that we cannot
wait a few days to undertake an inves-
tigation to determine where the truth
lies in this situation. No one has made
a credible case that we should not have
time to allow Senators to examine the
record fully, to give the nominee him-
self an opportunity to deny or explain
these charges, and to give Professor
Hill the opportunity to appear before
the Senate and lay out her allegations
in detail and be subject to cross-exam-
ination by the Senators.

Only in that way can we cast votes
based on a full knowledge of the facts.
The allegations made here at this late
hour—and indeed, it is a late hour—
against this nominee are very serious.
He 1is charged—and I emphasize
charged—with engaging in conduct
while holding an office where he was
responsible for enforcing the law to
prevent such conduct. That is a very,
very serious charge indeed. It goes to
the moral character of this nominee
himself.

The simple truth is that a grave
charge is hanging over this nominee
and, frankly, I say to my colleagues,
over the Members of this body. How we
got to this point, I believe, now be-
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comes irrelevant. What might or might
not have been done during the con-
firmation process is not now the issue.

And I can understand how all Sen-
ators involved in the confirmation
process were proceeding with due dili-
gence, operating in the way that they
thought best. I question no one, either
in the operations of those on the mi-
nority side of the committee or those
on the majority side and, certainly, not
the chairman or the ranking member.

But what I am saying now is this: To
those 86 of us who are not on that com-
mittee, nothing prohibits us now from
taking the time necessary to examine
these accusations. And these accusa-
tions have been made in the clear light
of day with tens of millions of our fel-
low countrymen watching.

I say to my colleagues that if we do
anything else, the American people are
going to believe that Judge Thomas
was railroaded through confirmation,
that he passed through this Senat?
with a wink and a nod, and that he
goes to the highest Court in this land
for the rest of his natural life, if he
chooses to serve there, with a taint
that neither we nor he nor the passage
of time can wipe away.

I submit, Mr. President, that if we do
that, we will have called into question,
in one stroke, the judgment of the ex-
ecutive branch in proposing Judge
Thomas to the Supreme Court; the
fairness of the legislative branch and
our examination in fulfilling our re-
sponsibility to advise and consent; and
lastly, we will cast in doubt the char-
acter of the judicial branch.

Mr. President, I submit that at this
juncture, the country simply cannot
afford that.

1 yield the floor.

Mr. GORE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Tennessee [Mr. GORE] is rec-
ognized.

Mr. GORE. Mr. President, few deci-
sions we make in this Chamber flow so
far into the future as a decision to ele-
vate an American citizen to the Su-
preme Court. The Constitution places a
great responsibility on the Senate to
review the President’s nominees to the
Court to assure the independence and
balance of this branch of Government
dedicated to preserving the principles
of the Constitution and the liberties
enshrined in its Bill of Rights.

The Framers of the Constitution cre-
ated a paradox in the Supreme Court.
They endowed nine individuals with
powers equal to that of the elected
Congress and the President, then re-
quired them to rise above their per-
sonal and political prejudices to pro-
tect the principle that our democracy
is governed by laws and not individ-
uals.

It is an imperfect system. The his-
tory of constitutional law shows that
each generation has had its blind spots.
Yet, over time, there is progress, as the
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Court’s vision of the Constitution
sharpens and the democratic principles
envisioned by the Framers are applied
to societies they could not in their day
even imagine.

The expansion of rights for individ-
uals and minorities and the increased
protection afforded political expression
of the past 50 years is not the result so
much of a revised Constitution as prin-
cipally the product of later generations
transcending the prejudices and blind-
ness of previous ones.

The Senate now stands on the verge
of a decision that will shape history for
this generation and certainly for our
entire lives. It is a decision that must
be thoroughly considered and carefully
made.

Allegations brought by Prof. Anita
Hill publicized over the weekend that
Judge Thomas' behavior as her super-
visor at both the Equal Employment
Opportunity Commission and the De-
partment of Education represented sex-
ual harassment deserve our most seri-
ous attention. Too many Senators have
not had the opportunity to see and re-
view these charges until the last 24
hours. I saw them less than 3 hours
ago. None of us has had the chance to
hear Professor Hill in person to discuss
her charges before a committee of the
Senate or to hear Clarence Thomas re-
spond to those charges. I cannot judge
those charges on the basis of a press
conference on one side and speeches by
the supporters of Judge Thomas on the
other side. We are rushing to judgment.

I will say this, as others have said:
The demeanor of Professor Hill and her
presence as she presented the facts dur-
ing her press conference lend even
more credibility to what she had to say
because she is obviously someone who
is very capable to expressing herself,
carefully thinking through what she
expresses, and giving some considered
judgment to the effects of what she
says.

What we are confronted with here
today is not a need to dispose of this
matter on the merits. What I hear from
some of the supporters of Judge Thom-
as is what sounds like a tendency to
equate any delay in the procedure as a
slap at Judge Thomas. Any effort to
hear the facts of this matter is being
interpreted by some of Judge Thomas’
supporters as conveying the clear im-
plication that he will be turned down
as the President’s nominee.

I wish to challenge the notion that a
decision by this body to take enough
time to hear these charges in a proper
way and allow them to be responded to
in a proper way is somehow an insult
to Judge Thomas.

I do understand the point of view
that says Judge Thomas and his family
have been subjected to a great deal of
pain because of the protracted nature
of the confirmation process and be-
cause of the airing of the charges that
were made over the weekend. I under-
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stand that. But that has to be bal-
anced, Mr. President, against the pain
that would be caused by cavalierly dis-
missing these charges without even
hearing them in a proper fashion. What
pain would that decision cause to every
woman in this country who has ever
had a complaint of sexual harassment
and seen it dismissed cavalierly? What
pain would it cause to watch as the
U.S. Senate is presented with evidence
by a law professor who is clearly ar-
ticulate, forceful, self-possessed, and
then to have the charge just cavalierly
brushed aside because we do not have
time to deal with it?

Mr. President, I hope that all my col-
leagues, both Democrats and Repub-
licans who have announced their deci-
sions to vote in favor of Judge Thomas,
will take the opportunity to perform a
service for this country, for Professor
Hill, and all of the women who have
ever been subjected to sexual harass-
ment, leaving aside the question of
whether Professor Hill actually has
been subjected to it or not—I do not
know—and they will take this oppor-
tunity to do a service to Judge Thomas
by saying to the Republican leader and
to the majority leader that, notwith-
standing their decisions to vote in
favor of Judge Thomas, if they are
forced by this mechanical procedure—
which is pushing us like lemmings off
the edge of a cliff—to vote this day at
6 o'clock, they will cast a vote in the
negative. They should vote for a delay,
not with any prejudice to the nominee,
but to provide an opportunity to have a
hearing on these charges.

After the Senate has had an oppor-
tunity to understand the allegations
that have been put before us and under-
stand his responses to them, this nomi-
nee could be brought before this Cham-
ber for confirmation on a second vote.

In other words, if only 5 or 6 Senators
who have announced in favor of Judge
Thomas are willing to come forward
and say they do not support the prin-
ciple that blind obeisance to a mechan-
ical process should take precedence
over justice and fairness, then they can
continue to support Judge Thomas
while allowing the Senate to proceed
responsibly.

I ask my colleagues who have that
power at their disposal to exercise it.
Tell this Nation that we are not ham-
strung by our well-known procedures
that sometimes tie us up in knots so
that we are no longer in command of
our own destiny here.

We are Americans. We represent
Americans. To be an American is to
make your own future, and nowhere
does this country make its future so
permanently as in its decisions on who
will serve in lifetime appointments on
the Supreme Court.

Under these circumstances, how can
the Senate, traditionally referred to as
the greatest deliberative body in the
world, justify a deadline of 6 o’clock
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today to decide whether Judge Thomas
should be on the Supreme Court for the
rest of his life and ours? Surely this
body of 98 men and 2 women ought to
have just a little self-doubt about our
ability to cavalierly dismiss a charge
to which the average woman obviously
reacts in a very different fashion than
the average man.

We all understand, all of us as Ameri-
cans understand, that one of the great
transitions in our way of thinking
about each other in this Nation has
been under way for some time now
where the relationship between men
and women is concerned. Some of the
decisions Judge Thomas, if confirmed
to the Supreme Court, will participate
in address that revolution in thought.
Slowly, painfully, men in the United
States of America are coming to under-
stand a little bit more about why
women view a charge like sexual har-
assment so differently from men.

Let us indulge in just a little of that
self-doubt in this body of 98 men to
suppose for just a moment that the ini-
tial impulse of the Senate as a whole
not to take this charge quite as seri-
ously as a body of 98 women and 2 men
might have taken it was a mistake.

After we learn the facts, maybe we
will discover that that initial impulse
was right. But let us engage in enough
self-doubt to at least pause to hear the
facts. Why the rush to judgment? Why
the fear, that even pausing long enough
to listen, and understand what is being
said, will automatically be equated
with the defeat of Judge Thomas?

We cannot dismiss Professor Hill so
cavalierly as that. Doing so would be
to dismiss every women we represent,
every women who has ever struggled to
be heard over a society that too often
ignores even their most painful calls
for justice. We cannot simply take for
granted that when charges are ex-
changed—in anger or in confidence—
that the victim, or the woman, is al-
ways wrong is misguided.

This is not about politics, it is about
people and their rights. It is about Pro-
fessor Hill's right to be heard, her right
to respect here in this Chamber. It is
about every woman's right to be heard.
And it is about Judge Thomas’ right to
present his views directly to the Sen-
ate, and about basic human rights that
are so vital to our understanding of
this Constitution under which we live.

Without a delay to consider and re-
view these charges properly, the Sen-
ate places both Judge Thomas and the
Nation at risk. If Judge Thomas is in-
nocent of these charges, he should have
the chance to refute them before the
Senate and the Nation to remove the
cloud over his name, the cloud over his
career, and the cloud which would lie
over the Court.

In my opinion, if the charges were to
be proven, then the Senate would owe
it to the Nation to reject his nomina-
tion for our highest court.
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It is certainly premature to reach
any judgment whatsoever about wheth-
er they are true or not. But it is not
premature to reach a judgment that
they are worthy of our hearing.

If we do not delay the vote to con-
sider these charges, I simply do not un-
derstand how the Senate could possibly
claim to have sufficient information to
confirm his nomination.

The effort by some to denigrate Pro-
fessor Hill in absentia cannot sub-
stitute for a full airing of these charges
before the Senate in a proper fashion.
A discussion among 98 men, about how
Professor Hill should or should not
have responded to the alleged harass-
ment—and how difficult it is for 98 men
to understand her position—cannot
substitute for giving her a chance to
explain her actions and the events
about which we she eloquently speaks,
herself, in her own words.

I urge my colleagues to choose delib-
eration over expediency. I cannot be-
lieve that this body will rush pellmell
to obey the procedural mandate of the
unanimous-consent request, as honored
as those consent requests always are. 1
cannot believe that it will take prece-
dence over justice.

Mr. President, there is a saying that
goes “‘if you don't have time to do it
right the first time, how are you going
to find time to do it over? If we do not
make the time to do our job right this
time, the Constitution does not allow
us to do it over.

There is plenty of information al-
ready before the Senate on Judge
Thomas’ record, his qualifications, his
views, and his experience. While I be-
lieve strongly that the allegations
raised in recent days justify a post-
ponement of the Senate vote on this
nomination, I must today make clear
that when that vote does take place, I
will oppose this nomination. Not be-
cause of the questions raised by Profes-
sor Hill, but because of the record al-
ready so closely examined by the Judi-
ciary Committee; more specifically, I
make that decision based on the evi-
dence before the entire Senate, on his
record and his judicial philosophy.

The following principles guided my
consideration of this nomination.
First, I believe that a Justice of the
Supreme Court should have a well-con-
sidered, well-reasoned, and fair judicial
philosophy. The history of the drafting
of the Constitution and the history of
the Senate, in exercising its advise-
and-consent role, support my belief
that the Senate should and must con-
sider the nominee's general philosophy
and its impact on our constitutional
freedoms and rights.

Second, a nominee must be com-
petent in the analytical skills essential
to his task. Third, he or she should
have the highest personal and profes-
sional integrity. He or she should com-
plement and enhance the balance of the
Court rather than send it careening in
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one direction or the other. The Court is
a living organism whose viability de-
pends on maintaining balance between
competing forces.

In judging whether Clarence Thomas
possesses the qualities I have listed, I
believe I must consider only the facts
as they appear now rather than any
artful predictions about what the fu-
ture might hold. None of us can afford
to play roulette in choosing the mem-
bers of the Court that protects our
dearest liberties.

Clarence Thomas is an impressive
man with an astounding background.
Even before his nomination to the Su-
preme Court, he was an inspiration to
those who struggled against poverty
and racism. He has won the highest
praise from his mentor and friend, Sen-
ator DANFORTH, for whom I have the
highest regard, and the same will be
said and has been said many times by
every other Member of this body.

Judge Thomas’ friends speak of him
in a chorus of enthusiasm and respect
seldom heard in this political commu-
nity. His life shows that adversity need
not lead to a life of quiet desperation,
but can produce a strength of character
that is a beacon for all who will follow.

And on this point I would like to add
the following. One of my closest
friends, from high school days, was a
law school classmate of Judge Thomas
and has known him for more than 20
yvears. I respect this friend's judgment
greatly. He tells me the same thing
about Clarence Thomas as an individ-
ual and, incidentally, as a lawyer and
jurist. And this is persuasive with me
as well on this particular point.

Also, I believe there is no question of
Judge Thomas' competence to be a
judge. He possesses a quick and incisive
intellect. He speaks and writes with
precision, power, and persuasiveness.
The term ‘‘hard-working’ cannot begin
to describe the habits that have taken
him so far in so short a time.

In reviewing Judge Thomas’ judicial
philosophy, I have not considered
whether he is a conservative or a lib-
eral. In the history of the Supreme
Court, choices made on such a basis
have had a way of backfiring. Instead,
I have reviewed Judge Thomas’ judicial
philosophy to determine whether it
will be the servant or the master of the
Constitution. I have questioned wheth-
er his philosophy will stifle the expres-
sion of constitutional rights or amplify
them. And I have considered whether
his views will strengthen or weaken
the checks and balances upon which
our democracy depends.

My evaluation of Judge Thomas’ phi-
losophy is based on his own speeches
and writing which cover a broad array
of subjects. Several themes run
through this body of work. First, Judge
Thomas has expressed often and pas-
sionately his belief that natural law
should be the guiding principle of con-
stitutional adjudication. There is no
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easy way to define what natural law is.
I find it best to cite Judge Thomas’
own view of it through his comments
on legal decisions and principles.

In a speech to the Heritage Founda-
tion, Judge Thomas praised an essay
by Lewis Lehrman that took the posi-
tion that a fetus enjoys constitutional
protection from the moment of concep-
tion. Thomas stated that he considered
the essay ‘‘a splendid example of apply-
ing natural law.”

When the Supreme Court held in a 7-
1 opinion that Congress could constitu-
tionally appoint an independent coun-
sel to investigate wrongdoing by high-
ranking Federal officials, Thomas em-
braced Justice Scalia’s lone dissent.
Scalia used natural law principles to
argue that the Congress had no author-
ity to appoint special prosecutors, no
matter how serious the criminal alle-
gations against the executive official.
Judge Thomas felt so strongly that
natural law principles should govern
the case, that he criticized Chief Jus-
tice Rehnquist for failing all Ameri-
cans in the most important case since
Brown verses Board of Education.

Judge Thomas has embraced the ex-
treme in other areas as well. Rather
than engage in accepted norms of polit-
ical discourse and criticisms, he has re-
ferred to Members of Congress as
‘‘petty despots.” He has ignored Con-
gress, and showed his disdain for thou-
sands of senior citizens, by twice fail-
ing to honor statutory deadlines for
processing age discrimination claims
at the EEOC. And twice Congress was
forced to extend statutes so that
Thomas' failures would not deprive
thousands of senior citizens of their
rights under the law.

In regard to gender discrimination,
Judge Thomas has chosen to embrace
discredited and disgraceful theories of
why women have fewer educational and
career opportunities. Specifically, he
commended a treatise that argued that
women earn less because they choose
their occupations with an eye to mar-
riage and motherhood. Nowhere in
these statements and endorsements did
he recognize the reality of gender dis-
crimination, and in fact, he has op-
posed even voluntary affirmative ac-
tion programs in areas where discrimi-
nation against women was a proven
practice. Does Judge Thomas have a
blind spot that led him to break the
law in an area of great importance to
all Americans, but especially to
women?

I do not believe such extreme ap-
proaches to the questions before the
Supreme Court serve either the Con-
stitution or the Nation well.

While I am alarmed by Thomas’
speeches and writings, I have tried to
consider them in light of his back-
ground, and experience, and in the con-
text of his testimony before the Senate
Judiciary Committee.

I looked forward to his appearance
before the Senate to see if his strong
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character could allay my concerns
about his strong, and in my opinion,
narrow views.

There are those who criticize the
confirmation hearings on the grounds
that a nominee is damned if he answers
forthrightly and damned if he is silent.
I do not believe the Senate can fulfill
its constitutional obligations without
candor from the nominee. A candidate
for the Supreme Court who hides his
views from the Senate undermines the
Constitution.

I agree that a nominee should not
have to comment on cases that are, or
could be, pending before the Court. I
agree also that no one position should
be a litmus test for confirmation. How-
ever, I cannot agree that the less we
know about a nominee the better.

The hearings afforded Judge Thomas
the chance to explain his views. Unfor-
tunately, I feel that he took the oppor-
tunity to explain them away instead.
Rather than defend his statements as a
part of a complete philosophy, he
apologized for them by saying that he
was a part-time political theorist, or
that he was catering to his audience's
interests, or in some cases admitting
that he had in fact not even read the
very work he had so effusively praised.

He recanted his belief in natural law
as the only basis for constitutional ad-
judication. He reversed completely his
harsh criticisms of the legacy of Jus-
tice Oliver Wendell Holmes. Whereas in
a speech he argued that economic
rights should enjoy the same high
standard of protection as personal
rights, in the hearings he argued that
he was merely reminding people of the
importance of economic right.

Judge Thomas used the occasion of
the hearings to tone down his criti-
cisms of Congress and underscore his
support for Congress’ role in balancing
the power of the Executive. But the
context of his concessions lead me to
question whether his commitment to
the Constitution's separation of powers
will last longer than the Senate’s con-
sideration of his nomination.

The most troubling aspect of Judge
Thomas’ testimony was his response to
inquiries about Roe versus Wade and
the reproductive rights of women.
When asked about a White House re-
port he signed that harshy criticized
Roe versus Wade, Thomas denied he
had read that part of the report. He
then stretched the imagination of the
Senate, if not the Nation, by saying
that he neither had an opinion about
nor had even discussed with anyone the
most controversial case of his genera-
tion.

I do not anticipate that President
Bush will ever nominate anyone to the
Supreme Court who supports Roe ver-
sus Wade. However, I believe the Sen-
ate has a right to know—and Judge
Thomas had the obligation to reveal—
the reasoning and depth of conviction
behind his public statements on this
subject.
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Finally, I found Judge Thomas will-
fully inconsistent in applying his prin-
ciple of not discussing controversial is-
sues that may come before the Court.
Surely the death penalty, the separa-
tion of church and state, and the use in
court of victim impact statements are
controversial issues that will be before
the Court.

I have tried to reconcile Judge Thom-
as' testimony with his previous state-
ments and writings because of my re-
spect for him as an individual, for his
intelligence and his character. I do not
expect, nor require, philosophical pu-
rity in a person or a Supreme Court
Justice. I understand the pressures of
having to defend our record under
harsh questioning by those who dis-
agree with you. It is something each of
us in the Senate does on a daily basis.
I also understand that it is possible to
have strong feelings on a subject yet
still give those who disagree with you
a fair hearing and fair consideration.

One way or the other, Judge Thomas
has to take responsibility for the con-
tradiction between his professional ac-
tions and philosophy and his testimony
at the Senate hearings. His harshest
critics say that he is running from
himself; because of my respect for him,
I choose to believe that he has not yet
found himself, that he, in fact does not
have a well-settled judicial philosophy
that will guide his work on the Court
should he be confirmed.

I am not troubled that Judge Thomas
is still forming his judicial philosophy.
I am troubled that he has not shown
any caution in the conduct of his pub-
lic life while he explores his beliefs. He
has harshly and vociferously attacked
those with whom he disagrees with the
passion of a true believer. Yet, when
tested, he denies that he is a true be-
liever.

It is difficult for me to express my
disappointment that a man as dedi-
cated to public service as Clarence
Thomas is, has been thrust toward the
Supreme Court before, in my opinion,
he has demonstrated he is ready for the
job.

I find it instructive to consider for a
moment who Thurgood Marshall was
when he was nominated to the Court.
He had served as a Federal appellate
judge and the Solicitor General of the
United States. He had argued 32 cases
before the Supreme Court and won 29 of
them. At great risk to his life, he had
traveled the country defending the con-
stitutional rights of minorities. He per-
suaded the Supreme Court to end the
practice of segregated schools in Amer-
ica in Brown versus Board of Edu-
cation. I am not proposing that Thom-
as should be rejected because he has
not achieved at his age what Marshall
had: few ever did or ever will. I am pro-
posing that Thomas has not yet tested
his own beliefs either in his brief judi-
cial career or in his own mind. I believe
the passion of his public philosophy,
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coupled with the doubts and modera-
tions expressed before the Senate, dem-
onstrate that he is searching. For that
reason, I feel I know even less about
him now than I did before the hearings
began.

I stated earlier that I believe a Su-
preme Court Justice should have a
well-considered, well-reasoned and fair
judicial philosophy. I also said that I
must consider this nomination accord-
ing to the facts as they stand today.
Judge Thomas has the intelligence and
dedication to be where he is today on
the U.S. Court of Appeals. I do not be-
lieve that he has shown the kind of bal-
ance and judicial maturity to earn, at
this point in his career, a seat on the
Supreme Court. While I believe that he
may grow into the position if he is con-
firmed, I cannot honor my responsibil-
ity in this matter based on hopes for
the future. There is too much at stake.

I will vote against Clarence Thomas’
nomination to the Supreme Court.
And, I again urge my colleagues to sup-
port a postponement of that vote so we
may more carefully consider the
charges that now so dramatically di-
vide this Chamber.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BUMPERS. Mr. President, every
time I have been deeply troubled about
the qualifications of a Presidential
nominee, I have voted ‘‘no."” My own
rule is that unless a nominee has ac-
quitted himself or herself in a fairly
convincing way, the nominee should be
rejected. Senators should feel com-
fortably certain that a nominee is well
qualified, and that they would have no
hesitancy in defending an aye vote to
their constituents. I do not believe this
nomination can be defended.

The advise and consent role is an ex-
tremely important one for Senators. It
is not, or at least should not be, based
on the popularity of a nominee, his or
her political affiliation, or his or her
social philosophy, though it is impos-
sible not to give some consideration to
those things. A President has a right to
pick, and most do pick, members of
their party and philosophical persua-
sion.

Ronald Reagan didn’t much believe
in conservation and preservation of our
natural resources, and he chose James
Watt, of like mind, to be his Secretary
of the Interior. I led the fight against
James Watt's confirmation, and got 11
votes for-my effort. I felt sure, and it
was later confirmed, that James Watt
had no reverence for our land and
water, our environment, or for preserv-
ing our natural heritage. But there was
a herd instinct sweeping through the
Senate in those days to give the Presi-
dent his man, and that mentality
proved to be a disaster for the Nation.

I voted for Justices Scalia and Ken-
nedy, though their political and social
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philosophies were different from mine.
But both Scalia and Kennedy had long,
distinguished careers as legal scholars,
practicing attorneys, and jurists.

Judge Bork was a recognized legal
scholar, but he was a cynical view of
the law and a crabbed view of the Con-
stitution; so perverse in fact that I felt
compelled to vote against him.

No more than 3-4 percent of Presi-
dential nominees are ever contested,
but those contested nominations are
almost always the most important
ones. And Supreme Court nominations
are extremely important because the
Court is the third branch of govern-
ment. Its members are all Presidential
appointees, and since the President is
the executive branch and nominates all
the members of the Judiciary, he
wields a tremendous power. President
Roosevelt attempted to pack the Su-
preme Court by increasing its member-
ship to 15 in order to get his legislation
declared constitutional. His policies,
even in hindsight were imminently cor-
rect, but his means were grossly wrong
and Congress correctly repudiated the
attempt.

This brings me to a few thoughts
about Judge Thomas, his experience as
a lawyer, as a jurist, and his answers to
questions by Judiciary Committee
members.

Judge Thomas graduated from law
school in 1974, 17 years ago. Since that
time, Judge Thomas has spent a total
of 6 years dealing with the law, and 5 of
those years were narrowly focused: 3
years in the attorney general’s office in
Missouri, 2 years on the corporate legal
staff of Monsanto Co. and 1 year as a
judge on the court of appeals. He never
tried a case in Federal court, and was
apparently never in court as an advo-
cate in the rough and tumble world of
the legal profession. I could not find in
the record that he had actually ever
tried a case at all. There is no evidence
that he excelled as a student, and lack-
ing any extensive practical experience,
I am puzzled by how he came to be cho-
sen.

Then there are the unbelievable con-
tradictions between Judge Thomas'
writings and his repudiation of those
writings before the committee. He
seemed, at least until his confirmation
hearing, to be captivated by some ar-
cane theory of the natural law or high-
er law. The natural law is a legitimate
and useful method of interpreting the
Comnstitution, especially in the field of
individual rights, but Judge Thomas
seems to envision a much more com-
prehensive use of a higher law, though
it is entirely unclear as to just what he
has in mind. He praised an essay by
Lewis Lehrman, a former candidate for
Governor of New York, for his—
Lehrman’s—application of natural law
to the legality of abortion.

Lehrman had concluded not only
that the Constitution did not permit
abortion but that abortion was abso-
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lutely prohibited under any cir-
cumstances. Not prohibited by words in
the Constitution but by natural law or
a higher law. This would mean that if
Roe versus Wade should be reversed,
the Congress and the 50 States would
all be prohibited from permitting an
abortion to save the mother’s life or
for any other reason.

Mr. President, I feel certain Roe ver-
sus Wade is going to be reversed, and
the President has the right to appoint
persons who agree with his stated posi-
tion to do that, but surely that deci-
sion should be dealt with in the con-
text of the Constitution, and not some
arcane principle of natural law, pre-
sumably outside the Constitution and
understood by a very few persons who
believe that natural law transcends the
Constitution. Mr. President, this could
lead to abrogations and aberrations to-
tally outside the Constitution and de-
pending on the case and the persuasion
of a narrow majority of Justices. Such
a possibility is absolutely eerie. It
opens up the possibility that a particu-
lar partisan or philosophical goal could
be reached with decisions based not on
the Constitution, but on five persons’
arcane philosophy of natural law.

Then, Mr. President, there is the
credibility question. Judge Thomas
told the committee that Roe versus
Wade was the most important case to
be considered by the Court, yet insisted
he had never discussed the case with
anyone. It this is true, he is probably
the only lawyer in America who could
make such a claim. But it would dem-
onstrate a remarkable lack of curiosity
that in and of itself be disqualifying.

Senator SIMON carefully cataloged a
host of other contradictions yesterday
between what Judge Thomas had pre-
viously written and said, and what he
testified to before the committee re-
garding Justice Holmes, the natural
law, the Lehrman essay, and many
other issues. He seemed to repudiate
virtually every position he had ever
taken in all his writings.

What is one to make of all this?

The studied and obviously rehearsed
strategy of stonewalling the commit-
tee, even on settled cases and policies
was disquieting. It has become common
for nominees to say as little as pos-
sible, and agree to nothing. These care-
fully rehearsed appearances at con-
firmation hearings have effectively al-
tered two centuries of precedents that
always placed the burden on the nomi-
nee to prove his fitness for the position
for which he was nominated. The bur-
den has now been shifted to the Senate
to prove the unfitness of a nominee, a
burden it cannot sustain in the absence
of extrinsic proof, when the nominee
says he neither agrees nor disagrees
with anything, and wouldn't tell you if
he did.

My conclusion that Judge Thomas
should not be confirmed is based on his
theory of natural law, his contradic-
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tory statements, perhaps most impor-
tant his lack of experience. Perhaps 10
years hence, Judge Thomas, if he stays
on the Court of Appeals bench, would
demonstrate the kind of knowledge and
understanding of the Constitution that
people have a right to expect of a nomi-
nee to the Supreme Court.

I don't understand why President
Bush felt compelled to say that Judge
Thomas was the best-qualified person
in America for this position. All Amer-
icans assumed that the nominee would
be African-American, and that is en-
tirely proper, but not one person in
America Dbelieved that statement.
There are thousands of learned and
scholarly lawyers and jurists in Amer-
ica, black and white, male and female,
extremely well qualified for this posi-
tion. Judge Thomas is not one of them.
I tried to find reasons to support Judge
Thomas but then I read Federal Paper
76, Alexander Hamilton wrote regard-
ing the advise and consent role of the
Senate:

The person ultimately appointed must be
the object of his (the President's) preference,
though perhaps not in the first degree. It is
also not very probable that his nomination
would often be overruled. The Senate could
not be tempted by the preference they might
feel to another to reject the one proposed;
because they could not assure themselves
that the person they might wish would be
brought forward by a second or by any subse-
quent nomination. They could not even be
certain that a future nomination would
present a candidate in any degree more ac-
ceptable to them; and as their dissent might
cast a kind of stigma upon the individual re-
jected and might have the appearance of a
reflection upon the judgment of the Chiefl
Magistrate, it is not likely that their sanc-
tion would often be refused, where there
were not specia.l and strong reasons for the
refusal.

Because I found Judge Thomas to be
likable, and because I was very much
impressed by his upbringing, and the
fact that he came from abject poverty
to positions of authority and power,
and because I think it imperative that
an African-American be appointed to
replace Justice Marshall, I wanted very
much to support his nomination. I even
rationalized that I should support him
because the next nominee might be
even more unacceptable. But a vote to
confirm for such reasons in the face of
compelling reasons to the contrary
would be a gross abdication of my duty
in the advise and consent process.

My vote obviously is for probably for
naught, because Judge Thomas appar-
ently has the required 51 votes nec-
essary. Again, I have a duty to vote
against Judge Thomas because of my
overwhelming belief that he is unquali-
fied.

Finally, Mr. President, my decision
not to support Judge Thomas was made
before the rather sensational allega-
tions were made regarding his conduct
toward a former female employee. But
because I determined to vote no for
other reasons, I do not judge the truth
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or falsity of these late allegations, se-
rious though they are. Obviously, these
allegations should be investigated fur-
ther, and I will vote for such a delay.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa [Mr. GRASSLEY] is rec-
ognized.

Mr. GRASSLEY. Mr. President, I had
a chance to listen to everything the
Senator from Arkansas had to say.

I guess there is only one thing that I
would take some exception to, and that
is the extent to which he would say the
record does not say that Judge Thomas
has enough legal experience.

I think to discount Judge Thomas'
tenure as chairman of the EEOC—that
is a law enforcement agency—is simply
wrong. As head of the EEOC, Judge
Thomas helped decide what discrimina-
tion cases to bring to the courts. He
obviously had to review the regulations
interpreting and applying the
antidiscriminatory laws. I think to dis-
count 8 years, or 7 or 8 years of legal
work of that type as head of an impor-
tant Federal agency is not legal experi-
ence is really a ludicrous assertion.

I think we ought to make that point
to correct the record, that we are talk-
ing about a person here who has had
tremendous legal experience. As I
pointed out 2 or 3 days ago there have
only been four members of the Su-
preme Court in this century who have
had an opportunity of having served in
the executive branch, the legislative
branch, and the judicial branch of the
Federal Government, having also
gerved in both State government and
Federal Government—only four mem-
bers of the Supreme Court this cen-
tury. This puts Judge Thomas, as far as
his experience is concerned, way above
the experience and background that
most people bring to the Supreme
Court of the United States.

But my main purpose, Mr. President,
is to address what most Members of
this body are addressing, recent devel-
opments in the nomination of Judge
Clarence Thomas to be an Associate
Justice of the Supreme Court. And
they involve all the issues that have
been discussed around Professor Hill’s
accusations.

The events of the past few days have
constituted the worst treatment of a
nominee that I have seen in my 11
years in the Senate. Mr. President, I
think we were observing over the week-
end, on Monday, and Tuesday this
week what we were told we were going
to see way back in July when one of
the spokespersons for one of the major
groups in opposition to Judge Thomas,
when asked how were they going to de-
feat Judge Thomas, said, we will “Bork
him."” We will “Bork him.” In other
words, the same tactics that were used
against Judge Bork in 1987 would be
the very same ones used against Judge
Thomas.

Until last weekend I could not say
that would be the case. But we are in a
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position now where the emotion of the
day is stampeding Members of the Sen-
ate, stampeding in a fashion not to use
judgment that the constitutional proc-
ess calls for us to use, because this is
not a political campaign for the posi-
tion of Associate Justice of the Su-
preme Court.

Judge Thomas is not a political can-
didate for the Supreme Court. He has
been selected by the President of the
United States for a lifetime position on
the Court.

Are we going to let a political cam-
paign through the media accomplish
the same goal that was accomplished
in 1987 against Judge Bork?

I did not think that I would see the
“Borking"” of Judge Thomas, the tac-
tics that were used then, be successful
in this instance. And 1 hope they are
not. But I think we should be con-
cerned about it, not because of what it
does to Judge Thomas, but what it does
to the constitutional process of advice
and consent.

It has been since mid-September that
the Judiciary Committee has been
aware of these allegations against
Judge Thomas. These were allegations
that were first brought to the commit-
tee's attention by Professor Hill only
after she was contacted by Senate
staff.

Let me repeat, and let me repeat by
her own statement. Professor Hill came
forward with her charges after Senate
staff talked to her and encouraged her.
When the chairman of the Judiciary
Committee and when the ranking
member of the Judiciary Committee
learned of these allegations, the FBI
was immediately ordered to conduct an
investigation. That investigation was
completed before the Senate Judiciary
Committee voted on Friday, September
27, 1991.

At that point the chairman of the Ju-
diciary Committee, Senator BIDEN, in-
formed the committee Democrats,
most of whom opposed Judge Thomas’
confirmation, of the investigation re-
sults. Yet, none asked for a delay in
the vote. Not one asked for further in-
vestigation. And none raised these lat-
est allegations as a reason for their
vote to oppose Judge Thomas. Why
now?

Well, Judge Thomas’ opponents have
been successful in delaying the vote on
the Senate floor until today, and for all
I know right at this very hour there
could be discussions about whether or
not it even ought to be conducted
today.

The time of last Thursday, Friday,
the weekend, plus Monday and Tues-
day, today, gave opponents more time
to publicly smear Judge Thomas. The
FBI report was leaked to the media.
That in turn caused Professor Hill, who
had requested confidentiality, to de-
fend her allegations publicly.

I do not know whether this just hap-
pened, because considering how sophis-
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ticated the operation is, this process
that we call Borking him—and it is
very sophisticated—I would like to
have people on my side in a campaign,
in a political campaign that is that so-
phisticated.

But their goal was to get these alle-
gations out very publicly, to inflame
the emotions and sensibilities, and
most importantly do what was so suc-
cessful 4 years ago against Bork—ex-
cept there has not been a lot of paid TV
time, but there has been a lot of free
news time on this—their desire to by-
pass the constitutional process of ad-
vice and consent of the full Senate and
the Judiciary Committee.

We had 2 weeks of hearings, including
some 100 witnesses testifying for and
against Judge Thomas. Not one raised
a charge like this one. A charge like
this was taken right to the public by
those who oppose this nominee, short
circuiting the committee procedures.

This is a strategy based upon des-
peration. It is a last-ditch effort to de-
feat Judge Thomas because they can-
not destroy him on his qualifications
and on the merits.

After all, we had 5 days of testimony.
In these 5 days of testimony, Judge
Thomas showed himself to be thought-
ful, to be intelligent, and to be articu-
late, as an individual, and even in his
present position as a judge.

But he also showed himself to be one
who espoused a philosophy at odds with
the special interest groups who are out
here opposing Judge Thomas. These
groups know that they need to stop
this nomination. They have to do this
to validate their social agenda, an
agenda which they seek to impose
through the courts since the American
people, through the Congress and
through the President, will not accept
it.

I hope that this approach will not
work. Their delay, and now this mud
slinging, are coming to a merciful end,
I hope. When we vote today, I hope
that they will lose. I believe that they
will. Despite the best efforts of the pro-
fessional liberals who have thrown ev-
erything that they could find at this
nominee, he still stands tall, and their
cause is a losing cause.

In the meantime, there are some ex-
cusesa that Senators have raised in op-
posing Judge Thomas that I think
should be addressed. Some claim that
they cannot vote for Judge Thomas,
because he did not reveal his basic
views of constitutional interpretation,
that he is, consequently, somehow an
empty vessel, that his views have van-
ished. The truth is that Judge Thomas,
openly and very candidly, revealed his
basic philosophy, and that is a philoso-
phy of judicial restraint; that is what
he told us at the confirmation hearings
for the D.C. Circuit, and that is what
he has practiced as a judge on that cir-
cuit court of appeals.

Some have charged that Judge
Thomas refused to answer questions

CONGRESSIONAL RECORD—SENATE

forthrightly. This is utter nonsense. He
answered literally hundreds of ques-
tions.

It is true that he did not answer the
dozens and dozens of questions about
abortion, but that is an issue that he is
going to be voting on and debating. It
is highly controversial and will defi-
nitely come before him as a Justice of
the Supreme Court. It seems to me
that instead of challenging him and
finding fault, we should praise him for
the open mind regarding that issue. We
should expect nothing less than an
open mind on these controversial is-
sues that are still going to be decided
in the near term before this Court.
Nominees for the Supreme Court
should not make campaign promises to
Senators.

Then there are those Senators who
demand that nominees tell us in ad-
vance how they will vote, and who
would oppose Judge Thomas, claiming
he has no respect for the separation of
powers and will favor the President
over Congress. But under the separa-
tion of powers, we must respect the
independence of the judiciary. We can-
not ask judicial nominees how they
will vote on unsettled issues that they
will decide. We owe the litigants to
those cases the open-mindness on the
part of the judges. We owe the nominee
the right to decide cases as a judge,
after hearing legal arguments and the
evidence, and not in the vacuum of the
confirmation hearings.

Then, of course, Senators have
brought up questions about his prior
statements, when he was a member of
the administrative branch of Govern-
ment in a policymaking position, using
these statements as excuses for voting
against Judge Thomas. They have ex-
amined every speech he made, every
article he wrote, as an executive
branch policymaker.

They say that he is deceptive when
he says that he will put his views aside
as a Supreme Court Justice. The actual
fact is that Judge Thomas has not al-
lowed prior political statements to af-
fect his role as a member of the circuit
court of appeals.

Perhaps his opponents, particularly
those liberal special-interest groups,
are puzzled because they cannot imag-
ine that judges have any function other
than to read their political views into
their decisions. But those who, like
Judge Thomas, believe in judicial re-
straint can and do separate their polit-
ical opinions from their work as a
judge.

Finally, in the ultimate of irony, sev-
eral Senators have adopted Judge
Bork’s theory of original intent when
it comes to the confirmation process.
During the 20th century, up until the
1987 Bork nomination, the President
and the Senate followed a consistent
pattern of confirming the Supreme
Court nominations based on their com-
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petence and integrity. Now that seems
to have 2

Make no mistake, though, despite
and pretext, the opposition to Judge
Thomas is based solely on ideology.
And in relying upon ideology, Judge
Thomas' opponents are trying to re-
turn to original intent by claiming the
nominee must prove himself worthy of
confirmation. It was under those stand-
ards that George Washington's nomi-
nee for Chief Justice was turned down
because he opposed the Jay Treaty, and
that five nominees of President Tyler
were rejected for ideological reasons.

Mr. President, I hope to see the con-
firmation of Judge Thomas for many
reasons, not the least of which is that
it will mean the end of the ironies and
hypocrisy that I have discussed. It is
not everyone who could keep his
composure during unfairness, mean
spiritedness, and outright personal at-
tacks deriving from opportunism, par-
ticularly the opportunisms and politi-
cal agendas of the special interest
groups. Judge Thomas has survived
this ordeal. In doing so, his early com-
ments that Congress shows little delib-
eration, and even less wisdom, that it
engages in political posturing above
anything else, and is beholden to spe-
cial interest groups, were not only ac-
curate, but unfortunately prophetic.

Mr. President, I look forward to the
day when those statements are relics of
an era long past, and the confirmation
process returns to the purpose that was
intended when Alexander Hamilton
spoke to that in the Federalist Papers,
when he said that it was to see that po-
litical hacks were not appointed to the
Court, and that it did not become a
process by which the President could
put his political friends on the Court
strictly for political payoff.

I yield the floor.

Mr. BRYAN addressed the Chair.

The PRESIDING OFFICER (Mr. SAR-
BANES). The Senator from Nevada.

Mr. BRYAN. Mr. President. on Sep-
tember 24 of this year, I announced my
support for Judge Clarence Thomas’
nomination to the Supreme Court. I do
not serve on the Judiciary Committee,
and the charges leveled by Professor
Hill over this past weekend were mat-
ters of first impression for this Sen-
ator.

The charges are serious, and I took
the opportunity to carefully review the
statement which Professor Hill submit-
ted to the committee. If true—and I
emphasize ‘‘if true'’—they clearly cross
the line and constitute, by any reason-
able and fair standard, sexual harass-
ment and the type of verbal abuse that
no woman in the work force should be
subjected to, and the kind of conduct
that all of us rightfully ought to de-
plore.

Only two people really know what
happened—Professor Hill and Judge
Thomas. To the best of my knowledge,
no other witness is available to offer
direct evidence on this matter.
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There is, however, circumstantial
evidence available, evidence as to the
conduct of Judge Thomas with respect
to other female coworkers, and more
recently, this morning, this Senator
has been made aware that there is a
telephone log which purports to docu-
ment a conversational trail between
Judge Thomas and Professor Hill which
extended over a substantial period of
time.

I have read the FBI report and I have
read it thoroughly. At best, and with
the utmost of charity, it can only be
said about that report that it is incom-
plete.

The question is how then shall we
proceed to discharge the obligation
that we have to this institution, which
we are a part of, the obligation to Pro-
fessor Hill, the obligation to Judge
Thomas, and most importantly, the ob-
ligation that we have to the American
people?

Judge Thomas has a cloud hanging
over his head. In my view, the only re-
sponsible course for us as Members of
this body to discharge the constitu-
tional obligation which is incumbent
upon us is to the best of our ability
conduct a thorough examination of
these allegations and ascertain as best
we can the truth or falsity of those al-
legations.

I have in the past been critical of the
committee process, but I must say, Mr.
President, I know of no better vehicle
to ascertain the truth or falsity of
those charges than for the committee
itself to inquire into this evidence and
to give Judge Thomas an opportunity
to publicly and before the committee
under oath to offer testimony in con-
tradiction and in refutation of the alle-
gations made by Professor Hill.

We, in this body, and the American
people have a right to see Judge Thom-
as, to evaluate his demeanor, and to
consider his response.

I believe the most efficacious method
to do that is through a continuation of
the hearing process for a limited time.
I do not favor an open-ended or unlim-
ited extension of time, but I do believe
that in fairness to Judge Thomas, in
fairness to Professor Hill, and in fair-
ness to the American people that we
have a right and, indeed, the respon-
sibility to ascertain this information.

It would be my hope that the Senate
can agree upon a short delay for a fi-
nite or fixed period of time. But I must
say that if I am compelled because I
know of no other vehicle other than
unanimous-consent agreement to viti-
ate the time certain and to establish it
as I would prefer a fixed time, giving
the proper opportunity to fully explore
this matter, if I do not have the oppor-
tunity to do that, then this Senator
would regrettably be in a position that
he would vote against the nomination
of Judge Clarence Thomas because it is
the only vehicle available to this Sen-
ator to ensure the purpose of the con-
tinuation to ascertain these facts.
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As I said, Mr. President, I hope that
does not become necessary. I believe it
is is in the best interest to Judge
Thomas, and I hope his sponsors would
concur, that he have this opportunity
to rebut in a public forum the allega-
tions that have been made against him
and those of us in this body who ulti-
mately must make the determination
as to whether to vote for or against
Judge Thomas have the opportunity to
consider his response, his demeanor
when he is specifically confronted with
these allegations.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Mr. President,
first of all, let me thank Senator
BRYAN from Nevada. I have a real ap-
preciation not only for the substance of
his remarks but really the way in
which he delivered those words which I
think are very important at this par-
ticular moment on the floor of the U.S.
Senate.

Mr. President, the Senator from Iowa
[Mr. GRASSLEY], mentioned empty ves-
sel, and since Monday a week ago when
I announced my opposition, I talked
about empty vessel. I want to once
more talk about the basis of my deci-
sion.

Friday I was a part of this debate,
but it really was Monday a week ago
that I had decided—and I decided after
a lot of consideration—to vote against
Judge Thomas, and the basic point I
made then was that when I went back
to the Constitutional Convention and
the decisions that were made about the
judicial branch of Government and how
appointments would be made, it is very
clear to me that there was a clear un-
derstanding historically, and I think it
applies today, that the judicial branch
of Government has just tremendously
important power, the power of judicial
review, the power to enforce the first
amendment rights, the power to guard
against usurpation of power by the ex-
ecutive branch or the legislative
branch. It is the branch of Government
in which each and every individual has
equal standing.

And what I found so disappointing
about Clarence Thomas' testimony be-
fore this Judiciary Committee was that
the judge essentially said that his past
writings and statements were really no
longer to be considered, that he had no
view on the basic constitutional and
philosophical questions that face us as
a society and a country.

And, therefore, my argument was in
representing himself as an empty ves-
sel I did not believe that I could give
my advice and consent to anyone who
would come in and so represent himself
or herself. I feel very confident about
that decision.

But now, in the last couple of days,
we have had some other developments
and first and foremost have been the
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allegations by Professor Hill, and I
think it puts everyone, the people in
Minnesota that I spent time with today
before I came back, those of us in the
Senate, and Clarence Thomas as well,
in a very difficult position.

I want to say on the floor of the U.S.
Senate that I think every Senator has
to be very careful not to in any way,
shape, or form discount what Professor
Hill has had to say. All too often when
women raise questions of sexual har-
assment, women are ignored. We do not
want to let that happen. That cannot
and that should not happen any place,
any time, anywhere in our country.
But, by the same token, we have to re-
member that Judge Thomas is entitled
to a fair hearing. He is not guilty—I
mean we have not had a full hearing.
He has not really had an opportunity
to fully represent himself.

So, what I want to say, Mr. Presi-
dent, in the spirit of, I think, fairness
and some balance is that it is very im-
portant that we do not decide tonight.
I think it is a guestion of being fair to
Professor Hill. I think it is a question
of treating Judge Thomas with utmost
respect. And I also think, Mr. Presi-
dent, it is a question of institutional
integrity. I do not believe that the U.S.
Senate can vote tonight on confirma-
tion under such cloudy circumstances.

Mr. President, I guess what I would
say in what is not a good moment for
any of us is that there is no reason to
rush to judgment. There is no reason to
rush to judgment. When I came back
from Minnesota today, I hoped and I
still hope that perhaps Clarence Thom-
as himself would request that we put
off this decision. I think it would be
best for him. I think it would be best
for the U.S. Senate, and most impor-
tantly, I think it would be best for all
of us as a people in this Nation.

So I do not believe we should rush to
judgment. I hope we will not make
such a momentous decision tonight,
and I hope that all parties concerned
will be treated with respect and fair-
ness, and we will move forward and try
and make a decision and made a deci-
sion at another time under other cir-
cumstances when in fact we have the
full information before us and we can
be fair to Judge Thomas, to Professor
hill, and we can make a decision as the
U.S. Senate that will be good for our
country.

I yield my time.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mr. DOLE. Mr. President, I yield to
the Senator from Missouri.

The PRESIDING OFFICER (Mr. LAU-
TENBERG). The Senator from Missouri.

Mr. DANFORTH. Mr. President, the
situation before us is as follows: Some-
time earlier this month, prompted by
apparently repeated inguiries from
Senate staff, Miss Anita Hill made a
written statement making certain alle-
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gations about Judge Clarence Thomas.
Those allegations were subsequently
investigated by the Federal Bureau of
Investigation.

The investigative report was then de-
livered to the chairman and to the
ranking member of the Judiciary Com-
mittee. They, in turn, briefed the ma-
jority leader and the minority leader of
the Senate. Senator BIDEN tells me
that he then briefed each of the Demo-
cratic Members of the Senate on the
content of that report.

As a result of those briefings—and I
am told that during the briefings a
copy of the FBI report was present, and
that if members did not actually look
at it, they had a right to look at it—as
a result of those briefings, it was deter-
mined by each of the member of the
Judiciary Committee that the FBI re-
port did not contain any basis for fur-
ther action; that no further investiga-
tion was necessary; and that no delay
was necessary. That was the stated po-
sition of the members of the Judiciary
Committee.

Having failed to win any response
from the Judiciary Committee, having
failed to have the vote put off—and in-
cidentally, I am told that it is a matter
of right, that any member of the com-
mittee could have put off the commit-
tee vote for one week—having failed
that, someone violated the rules of the
Senate. Someone released into the pub-
lic domain an FBI report, or the con-
tents, selected contents, it would ap-
pear, of an FBI report. That was done
the weekend before today’s scheduled
vote on the Thomas nomination.

It became, as many might have pre-
dicted, the lead item on each of the
network news programs on Sunday. It
became the front-page headline of the
newspapers on Monday. It has gen-
erated a tremendous rush of activity
by various organizations opposed to
the Thomas nomination.

I am told, two different times, that
various people who work at EEOC have
been flooded with phone calls from peo-
ple who have identified themselves as
being with the organization, People for
the American Way, asking for the dirt
on Clarence Thomas.

This whole conformation process has
been turned into the worst kind of slea-
zy political campaign, with no effort
spared to assassinate the character of
Clarence Thomas: staff members, inter-
est group representatives fanning out
over the country, trying to drum up
whatever they can to attack this per-
son's character.

The allegations, of course, have been
called into question. Today, Clarence
Thomas issued a sworn statement cat-
egorically denying the charges that
have been made against him. Today, I
released, upstairs in the Press Gallery,
excerpts from the telephone logs of
Clarence Thomas. Those excerpts from
the telephone logs of Clarence Thomas
indicate that on 11 separate occasions
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since Miss Hill left the employ of the
EEOC, she took the initiative of tele-
phoning Clarence Thomas. The first
entry on the telephone logs, January
31, 1984, written in the handwriting of
Clarence Thomas' Secretary at EEOC
says:

Anita Hill, 11:50. Just called to say hello.
Sorry she didn’t get to see you last week.

Another one of the entries. This one,
August 4, 1987, Anita Hill. And then
there is a phone number. Time, 4
o'clock. Message: ‘“In town till 8-14"—
presumably, August 15—‘“‘wanted to
congratulate you on marriage.”

Now, these are the phone messages of
the person who has accused Clarence
Thomas of harassing her on the job.

Then we have the statement of a law-
yer and former coworker at EEOC who
reported that he had seen Miss Hill at
the American Bar Association conven-
tion in August, and that she said:

Isn’t it great that Clarence has been nomi-
nated for the Supreme Court?

And this same person has come for-
ward, and she has made certain state-
ments, and those statements were in-
vestigated by the FBI. And that inves-
tigation was turned over to the Judici-
ary Committee, and the Judiciary
Committee said: ‘“No basis for action.”

And then someone went public.

Now, Mr. President, what is the rea-
son for the secrecy of the FBI reports?
What is the reason for Senate rules
providing that FBI reports are not sup-
posed to be released to the public?
What is the reason why a Senator who
releases an FBI report can be expelled
from the U.S. Senate?

The reason is that it is manifestly
unfair to an individual to release an
FBI report. And that is what happened
here. And you talk about unfairness.
What is more unfair than to have a per-
son’s character called into question as
the lead item on the network news?

What is more unfair to an individual
than to have Senator after Senator go
on the floor and say, ““Oh, we don't
know enough.” Why it satisfied the Ju-
diciary Committee—yes, they read the
reports and said, ““No further action.”
Let us keep this ball in play; we need
to delay. We need more time for the
People for the American Way to make
their phone calls digging up the dirt.
We need the interest groups to have
more time to gin up their opposition.
There is blood in the water. We need
more time for the sharks to gather
around the body of Clarence Thomas.
Oh, we need a delay. The Judiciary
Committee, when they said it does not
warrant further action, blew it, it is
said. I do not think so at all.

One hundred days ago today Clarence
Thomas was nominated for the Su-
preme Court of the United States. For
100 days the interest groups and their
lawyers and various staff members of
the Senate have combed over the
record of Clarence Thomas. For 100
days they have examined footnotes in
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Law Review articles to question him
about; sentences in articles taken out
of context; speeches made in a political
context which are then analyzed and
criticized before the Judiciary Com-
mittee. One hundred days this has gone
on and people will say, ‘“Oh, no, wait.
We need more time."

That is a tactic, Mr. President. I
have been asked by the press today,
why not delay? Why not delay? One
hundred days is not enough. The Judi-
cilary Committee’s word for it is not
enough. Why not delay? Why not keep
this “ecircus’—and I use that word in
the Roman context—why not keep this
circus going? The lions are not satis-
fied yet. Why not just have a delay?

And my answer throughout the day
has been, I do not think there should
be a delay because all of the relevant
evidence is before us now: the charge of
Ms. Hill; the response to the charge by
Clarence Thomas denying the allega-
tion of Ms. Hill. It is not as though at
some future time after some appro-
priate hearing the skies will miracu-
lously open, the clouds will dissipate,
and will know ‘“‘the answer” to these
charges. I am quite sure that if we have
a delay, no matter how long that delay
would be, people would say, “We need
another delay.” Or, ‘*We still have
doubts.” Or, ‘“She proved her point.”
Or, ““He proved his point.”” The ques-
tions will still exist. People say, ‘‘Clear
the clouds away. There is a cloud of
doubt. We cannot do anything while
the cloud of doubt exists.”

Mr. President, the cloud of doubt was
created by a violation of the rules of
U.S. Senate. Think about voting down
the nomination of Clarence Thomas
solely on the basis of a violation of
Senate rules. Think about voting down
the nomination of Clarence Thomas
solely because an FBI report was dis-
tributed to the media illegally. Talk
about scandal—that is scandal.

So, Mr. President, I have said to the
press and I have said to some of my
dear friends in the Senate today, I do
not think there should be a delay. This
poor guy has been tortured enough.
And at the end of the delay they are
going to continue at it. And at the end
of the delay they are going to say
“*Wait, there is somebody else. There is
something else. Let us have another
delay.”

I have said in my opinion a delay
would serve no purpose whatever. And
that is how I feel about it. But, Mr.
President, it is not my call. At least in
my mind it is not my call. Because a
person whom I respect so greatly and a
person I love dearly said to me on the
phone: ‘“They have taken from me
what I have worked 43 years to create.
They have taken from me what I have
taken 43 years to build—my reputa-
tion." And he said, “‘I want to clear my
name."

I do not know that it is possible. I
doubt it because I think, as I have said,
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that it will just be another delay for
the sharks and at the end they will say,
**Oh, we need more."” Or, “We need a lot
of time, a lot of witnesses, a lot of
lions.”

But Clarence Thomas said to me on
the phone, I have to clear my name. I
have to restore what they have taken
from me. I have to appear before the
appropriate forum and clear my
name.”’

So, for 100 days I have been the
spokesman for this person, Clarence
Thomas, and on this 100th day I act as
a spokesman again, with great pain
and great anger at an injustice which
is being perpetrated on him. And I ask
for a delay. And, Mr. President, not a
delay to torture him, a delay I would
say of 1 day—some would say you can-
not do it in 1 day—2 days, to bring her
here, to bring him here, to do whatever
else they want to do, and then to have
a vote at a time certain, 6 p.m., next
Thursday, this coming Thursday, 2
days from now. That is reasonable. I
think it is unfair, but it is certainly
reasonable from the standpoint of any
reasonable person. That is the propo-
sition that I asked to put to the U.S.
Senate: 48 hours and a proper forum for
Clarence Thomas to try to clear his
name.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The Re-
publican leader.

NOMINATION OF CLARENCE
THOMAS

Mr. DOLE. Mr. President, first I wish
to thank my colleague from Missouri,
Senator DANFORTH. Second, I would
like to state, if my arithmetic is accu-
rate, if there is a vote at 6 o'clock, and
that has not been determined yet, not-
withstanding the request from Judge
Thomas, as I look at it, there are about
41 for Clarence Thomas and 41 against,
maybe 18 undecided, maybe 17, maybe
16, depending on who you count.

If all those undecided voted present,
we would have one result. If some
voted for Clarence Thomas and some
voted no, because I want to delay, we
would have another result. As we speak
on the floor, most of those who favor
Clarence Thomas, some who say delay
and some who say let us vote tonight
are meeting with the distinguished ma-
jority leader, Senator MITCHELL.

I would add that Clarence Thomas
has agreed to meet with any of these
people or anybody else who was still
undecided. There is no need to meet
with the Senator from Ohio [Mr. METZ-
ENBAUM] or some of those. But anybody
who might be undecided, anybody who
thinks he may have been treated un-
fairly—somebody will say, oh, we have
to open this case because we want to be
fair. Fair to whom? The Senator from
Missouri said we waited 100 days. I
think sooner or later the American
people have to understand that even
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Clarence Thomas has some rights and
he has some sensibilities and he has
some feelings and he has his limits.

So I ask, what do we mean by delay?
Oh, a couple of weeks, next week. Sure,
why not. We have gone through that
before on this floor where one allega-
tion is made, one FBI report, some
close associate releases it to the press,
as happened in this case. When that
checks out, somebody else throws
something else over the transom, you
check that out, you leak that and you
start again.

What do we mean by delay? How
many witnesses? Closed or open ses-
sion? What do we want to find out from
this man that we do not already know?
Let us face it, this nomination is very
important to a lot of people. Some
would do anything to stop it, and some
might do anything to get it over the
hill. But I believe those 16, 17, or 18
Democrats in this case who have indi-
cated a favorable response to Clarence
Thomas are fair-minded people. It was
our hope that by having Clarence
Thomas sign an affidavit, not a state-
ment, but an affidavit categorically de-
nying any of the allegations, it should
satisfy most of those 16, 17, or 18 Sen-
ators who have indicated they might
support or would support Clarence
Thomas. In many cases, some are unde-
cided, but most have said yes.

Then we also thought by releasing
the phone logs, it clearly indicates
there was a friendly, cordial relation-
ship even after Ms. Hill left EEOC.

I am reminded when Secretary Dono-
van was acquitted, he said, “Where do
I go to get my reputation back?’ He
took a lot of beatings on this floor, and
he took a lot of beatings in the media,
but he was acquitted. That was the
American way. Not the one that Sen-
ator DANFORTH is talking about; that
was American justice.

I do not know of any group who gets
more criticism than the group of 100 in
this body, more allegations, more accu-
sations, more unfounded charges. So I
just suggest, there is no doubt about it,
on this side of the aisle we have 41
votes. Should we make a judgment to
vote at 6 o’clock if we only end up with
47 votes or 48 votes or even 49 votes?
Or, should we gamble for another 24
hours or 48 hours and say, well, maybe
justice will finally be done and maybe
even some of those people who are
against Clarence Thomas, on either
side of the aisle, might understand that
this man has been through the wringer
enough, he has told the truth, he de-
serves my support.

I think it is fair to say the jury is
right next door. The jury has gathered
in Senator MITCHELL's office and they
are going to determine the fate of Clar-
ence Thomas. I heard almost every
Senator regardless of his final position
on the nomination, say that Clarence
Thomas is a man of integrity and hon-
esty. But wh?n it is called into ques-
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tion, I hope they will keep that in
mind.

Senator DANFORTH, as he indicated,
has been the leader on this side of the
aisle. He has known Clarence Thomas
for 17 years on an intimate basis. He
just talked to Clarence Thomas on the
telephone. I was in the room, or the ad-
joining room. I think Clarence Thomas
believes those Democrats in this case
that have indicated their support, or
probable support, are going to stick
with him in the final analysis, some
will stick with him today, and there is
no reason for delay if he had the votes.

The bottom line in our business on
both sides of the aisle is how many
votes do you have. In the final analy-
sis, how many votes do you have, and
should we close the career of Clarence
Thomas knowing we are short of votes?
That would make some very happy.
They would be dancing in the streets
on the left side of the street, all over
America.

I appeal to my colleagues who have
indicated, my colleagues on the other
side of the aisle, that they intend to
support Clarence Thomas—and two or
three are leaning in that direction—to
suggest what else this man can do?
What else can he do other than give us
an affidavit? What else can he say?
What does it take to satisfy, not the 41
who have already announced for Clar-
ence Thomas or indicated their opposi-
tion, not the 41 who are for Clarence
Thomas, but the 16, 17, or 18 who hold
the power, who hold the key, who hold
the balance and are going to make this
decision, what do you want from Clar-
ence Thomas?

Senator DANFORTH was telling us ear-
lier, and I am certain members of the
Judiciary Committee can recall all the
allegations they made against Clarence
Thomas now—oh, it is important, an-
other serious allegation—he shot them
down one at a time.

So I will just say, we have not de-
cided whether there is going to be a
delay. I am still hopeful, as one Sen-
ator, those who are meeting with Sen-
ator MITCHELL are going to suggest we
have had enough.

We have read the affidavit. We have
looked at the phone logs. He has made
a public statement. That was a ques-
tion by some: Where is his public state-
ment? He has not said anything. He
said it through his supporters.

Well, here is his public statement. He
has offered to meet with anybody this
afternoon. He can be here in 10 min-
utes. He will meet with anybody who
has any question about the affidavit, or
any other question about these
charges.

Now, somebody has already hinted
there are some new allegations out
there. There will probably be a lot of
new allegations. There will be a lot of
allegations.

So I am still hopeful—it is only 4:40—
that when those who are undecided,



October 8, 1991

those who have indicated their support
for Clarence Thomas, those who have
made statements earlier today, well,
based on what I now know I am going
to have to vote ‘“no’’ unless there is a
delay—that was prior to the release of
the affidavit. That was prior to the re-
lease of the telephone logs. And again I
invite any of those people to call Clar-
ence Thomas up. Come to my office.
We will bring him up to talk to you.
We would like to finish this today.

And I know what some on the other
side, oh, they would like to have an-
other weekend. I have been around here
awhile. I knew last weekend when we
did not vote on Friday what was going
to happen on Saturday and Sunday,
and it did. There is always somebody
out there willing to collaborate and to
print classified, or go on the radio with
classified information, and they did.

S0 again I would just say to my col-
leagues, particularly those who had
some—I will not say second thoughts
but some late reservations, maybe Sen-
ator DANFORTH is right. Maybe we
ought to wait 24 hours. But who is the
FBI going to check in 24 hours or 48
hours? What is going to happen? Who
are you going to check? How many al-
legations? How many new allegations?

I remember John Tower. We had the
whole FBI working on John Tower; al-
legations were coming so fast and leak-
ing so fast. The press really helped on
that one. So sooner or later we have to
come to a conclusion. And I would
guess within the hour, between now
and 5, we will be able to make that an-
nouncement.

So, Mr. President, again I urge my
colleagues to take a look at the affida-
vit, take a look at some of the informa-
tion Senator THURMOND has, a letter
from the dean of the law school, infor-
mation other Senators on the Judici-
ary Committee have, affidavits from
someone who saw this young lady in
August saying, “Isn’t it great Clarence
was nominated to the Supreme Court.”

I have not said one word about the
credibility of Anita Hill, but I am sug-
gesting that it is answered in the affi-
davit by Clarence Thomas. And we
ought to get on with this. We ought to
have the vote at 6 o'clock. But I can
count, and if the votes are not there at
6 o'clock, then we may have another
suggestion.

Mr. President, I yield the floor.

Mr. MOYNIHAN addressed the Chair.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER.

Mr. President, I begin by com-
plimenting my colleague, Senator DAN-
FORTH, for an outstanding statement.
And I compliment Judge Thomas for
his suggestion of the delay for purposes
of clearing his name. I think that the
delay is worthwhile, Mr. President, for
additional reasons.

I think the series of events have in a
sense put the Senate on trial, and in a

CONGRESSIONAL RECORD—SENATE

sense would send to the Supreme Court
a cloud, and that it is in the public in-
terest to have these questions resolved
in, as Senator DANFORTH has suggested,
an additional hearing.

In coming to that conclusion myself,
I want to make it plain that I do not
credit the demands of Judge Thomas’
opponents on the Senate Judiciary
Committee. And earlier today on the
early morning shows I had a substan-
tial disagreement with Senator SiMON
on the question of whether this mate-
rial was appropriately before the Judi-
ciary Committee, whether there was
not an adequate opportunity for an in-
quiry at an earlier date.

This information was made available
by Professor Hill on September 23 when
she agreed to submit a statement and
submit to questioning by the FBI. She
had been contacted earlier in the
month by some staff members of Sen-
ators. And she had come forward to the
Judiciary Committee on September 12
and was unwilling at that time to sub-
mit to questioning or to make the ac-
cusations and to identify Judge Thom-
as and give him a chance to reply.

But that changed on September 23,
and on September 23 Professor Hill
made the statement, was questioned by
the FBI. Judge Thomas made a denial.
And and FBI report was filed on Sep-
tember 25.

I learned of it for the first time on
September 26, and I took the matter se-
riously. I sought a meeting with Judge
Thomas, and met with him, and con-
fronted him on the charges and lis-
tened to his very forceful denial.

Now, it was at that time that Sen-
ator SIMON and others had access to
the same information, and if there was
a question at that time it seems to me
that that would have been a timely
matter to take up. But I do not believe
that whatever the source and whatever
the timing with Professor Hill having
made the charges and with the ques-
tion of appropriate diligence by the
Senate, they ought to be aired—with
the question of a possible cloud on the
Supreme Court on a nominee or on a
Justice, if he is confirmed, that they
ought to be aired.

After listening to Judge Thomas’
forceful denial, and after studying the
FBI report, I was prepared to vote, and
I did vote, at the Judiciary Committee
meeting on Friday, September 27. And
all of the other Senators on the com-
mittee were prepared to vote at that
time as well.

I took into account my own analysis
the fact that Professor Hill moved from
the Department of Education to EEOC
with Judge Thomas. It is my under-
standing that she had a position at the
Department of Education where she
could have stayed.

I took into account the fact that Pro-
fessor Hill went with Judge Thomas to
Oral Roberts where he made a speech,
and that she later had invited him to
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the University of Oklahoma to make a
speech. And I heard her explanation
that she did not really want him to
come there but had asked him to do so
at the request of somebody else.

But when I read those facts in the
FBI report, it appeared to me that
there was some association. I do not
know, Mr. President, what happened
between Judge Thomas and Professor
Hill, if anything. Now we have the tele-
phone logs as a suggestion of further
association.

But I do think that a question has
been raised in the minds of the Amer-
ican people by what Professor Hill has
said, and I think by 20-20 hindsight,
which is always so much preferable, it
may well have been better to have pur-
sued the matter back on September 23,
or September 24, or September 25 or
September 26.

But I do think that it is useful to
pursue the issue at this time and have
an opportunity for Professor Hill to
say whatever she has in mind, to have
an opportunity for Judge Thomas to
come forward with his statement. Pro-
fessor Hill wants a resolution of the
issue. She says her reputation is at
stake; that Thomas wants a resolution
of the issue; his reputation is obviously
at stake. But it would be my hope that
we could proceed with some dispatch.

We have an issue which is framed. We
have two witnesses, possibly a third
corroborating witness, where Professor
Hill is said to have told one of her
friends nothing, nothing in detail, but
to have told about the comments alleg-
edly made by Judge Thomas.

But it would be my hope that we
could proceed very promptly on this
matter before the Judiciary Commit-
tee, and we could hear the witnesses.

We have a unanimous-consent re-
quest which calls for a vote at 6
o'clock. Our votes in this body are cu-
rious things. Nobody is ever really
quite sure how they are going to come
out until the vote is actually cast.
There may be some people who are in
doubt. There may be some people who
still might stand by what they have
said as to Judge Thomas. But if we do
vitiate that unanimous-consent agree-
ment, it would be my hope that we
would move promptly on Thursday of
this week—6 o’clock is a good time or
any time. Conceivably, it could even be
by the end of the week, so far as I am
concerned. But I do not believe that
the matter ought to be put over.

But where questions have arisen as
to the procedures of the U.S. Senate, I
think institutionally this body ought
to act so that the public has full con-
fidence in any inquiry or the scope of
inquiry or the detail of inquiry which
we ought to make.

I think it is very appropriate that we
not vote to confirm at a time when the
cloud hangs over a nominee—and would
for a long period of time—because of
the tremendous importance of the deci-
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sions to be made by the Supreme Court
of the United States, and judgments by
that nominee if as and when confirmed.

So my hope is that in the spirit of ac-
commodation, in the spirit of fairness,
that we move ahead. Those who were
prepared to vote for Judge Thomas but
are now in doubt would say, all right,
let us have the hearing, let us hear
Professor Hill, let us hear Judge Thom-
as, perhaps the corroborating witness,
but let us do it with dispatch, and let
us set a time for a unanimous-consent
agreement on Thursday at 6 o’clock or
at least before this week is ended.

I thank the Chair. I yield the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER (Mr.
KoHL). The Senator from New York.

Mr. MOYNIHAN. Mr. President,
Judge Thomas has asked for the oppor-
tunity to clear his name before the Ju-
diciary Committee and the Senate and
the public of the United States. Profes-
sor Hill has indicated that she feels
that her statements have been chal-
lenged, and either explicitly or implic-
itly—the same. I am very much moved
by the anguished eloquence, with
which Senator DANFORTH sets forth
this proposition, a thought to be al-
lowed. Senator SPECTER, the Senator
from Pennsylvania, has done the same.

In that spirit, Mr. President, I ask
unanimous consent that I might be al-
lowed to withdraw the motion to ad-
journ which I offered earlier today.

The PRESIDING OFFICER. Is there
objection?

Hearing none, without objection, it is
s0 ordered.

Mr. DIXON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DIXON. Mr. President, my fellow
Senators, a week ago today I an-
nounced my intention to support the
nomination of Judge Clarence Thomas
to a position on the Supreme Court. I
did so, Mr. President, based upon his
record as I knew it then, subsequent to
the full hearing of the Judiciary Com-
mittee, subsequent to the vote of the
Judiciary Committee, and subsequent
to the examination of that record by
this Senator with his staff. And I did so
because based on that record, the
record that I saw at that time. I be-
lieved him to be qualified for elevation
to the U.S. Supreme Court.

Having said that, however, I must
also say that I strongly believe the
Senate must fully examine the sexual
harassment charges made against
Judge Thomas before voting on his
nomination. We owe that to Judge
Thomas, and we owe that, Mr. Presi-
dent, to the country. Sexual harass-
ment is a serious matter. It deserves to
be handled in a serious and fair way.
To do otherwise is to do an injustice to
both the country and to Judge Thomas.

Let me emphasize that I have not at
this point decided to change my view
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and oppose the Thomas nomination. I
have not decided at this point to
change my vote. What I have decided is
that it would be a major mistake for
the Senate to go forward on this nomi-
nation tonight at 6 o'clock.

If the Senate votes tonight, I say the
Senate is avoiding its responsibilities.
If the Senate votes tonight, the Senate
would be saying that a charge of sexual
harassment is not important enough to
fully investigate, fully investigate be-
fore acting on this nomination, and if
the Senate votes tonight, it would be
saying that it does not care if this
charge has merit or not.

In the view of this Senator, Mr.
President, this is an extremely impor-
tant charge. It should not be dismissed
without hearings. In the view of this
Senator, this charge must be fully in-
vestigated before acting on this nomi-
nation. In the view of this Senator, Mr.
President, not investigating fully this
charge before we act would be an abso-
lute abdications of our responsibilities.

Investigating a matter of this seri-
ousness before voting is not something
that we should be debating at all. It
ought to be the unanimous view of the
Senate, Mr. President, that we must do
this.

I think some Senators are confusing
delay and confusing procedural fairness
with opposition to this nomination.
Not so. That is a mistake. At this very
moment I still believe on the basis of
what I know, on the basis of what I
now know, even though there is confu-
sion, as a consequence of the charge,
that the Justice is qualified, the Sen-
ate ought not to compound this mis-
take by voting on this nomination to-
night, Mr. President.

Instead, to repeat, the charges should
be fully explored. Professor Hill should
have a full opportunity to be heard
under oath and to be examined under
oath. Judge Thomas should have a full
opportunity to respond under oath.
Any other persons who know anything
about this should have that oppor-
tunity.

Senators should have an opportunity
to be able to consider these charges
based on every bit of evidence available
in the country, not simply on what
may be available at this time.

As everyone knows, an allegation is
not the same as a truth. And sexual
harassment by its very nature is a very
sensitive matter. I understand that. We
should therefore neither dismiss the al-
legations without further review nor
should we oppose Judge Thomas’ nomi-
nation today simply on the grounds of
those charges. That is the view of this
Senator.

What the Senate should do, what this
Senator believes has to be done and
must be done, is to put aside today’s
vote for procedural reasons in order to
provide the time necessary to inves-
tigate this critical matter absolutely
fully. That is what is required, Mr.
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President. That is what I believe we ab-
solutely must insist upon.

The Senate has to be released from
the procedural straitjacket it is under;
that has to be the Senate’'s full prior-
ity.

I have been home all weekend. I have
been trying to explain to the people
that this vote set on a unanimous-con-
sent request that 100 Senators agreed—
as you know, Mr. President, we did—to
have the vote at 6 o’clock. And that as
a consequence of that, it takes unani-
mous consent to set it aside.

People are understanding people, but
they cannot accept that. They say you
mean to tell me that there is no meth-
od by which the Senate can at least see
what the Senate thinks the truth is be-
fore every Senator casts his or her hon-
est vote predicated upon his or her
honest judgment?

Why, the people reject that out of
hand, Mr. President. They have a right
to do so. I tell you, as I stand here now,
that the probabilities are high, may I
say to the minority leader and those on
that side, that justice will still prevail
in his quest for this seat. But the truth
must be known. Mr. President, this is
America, and the people have the right
to know.

I find this matter a grievous one, as
do my colleagues on both sides. There
is not one Senator here who does not.
One hundred Senators of different po-
litical persuasions and all kinds of
philosophical attitudes surely agree
that the country has a right to know
the truth. What a cloud this man would
be under were we to vote tonight.

I conclude, Mr. President, by saying
that we owe it to the Justice who is be-
fore us for confirmation, and we owe it
to the country, and we owe it to our in-
dividual conscience to know, as best we
can know, the truth—before we vote.

I plead for that as a man who re-
mains, at this moment, announced in
support of Justice Thomas.

I yield the floor.

Mr. LIEBERMAN addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
came to this Chamber last Friday
morning to announce my support of
the nomination of Clarence Thomas as
an Associate Justice of the Supreme
Court of the United States. I return to
the Chamber this afternoon not to
withdraw that support, but to join in
the call for a reasonable delay to allow
us to fully investigate the serious
charges that have been made in this
case, and to do justice to Judge Thom-
as, to the woman who has made the
charges, to the Court, and to the Sen-
ate of the United States itself.

Mr. President, when I spoke last Fri-
day, I expressed my concern that, as we
in the Senate agitate over Judge
Thomas’ nomination and the impact it
would have on our general system of

the
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justice, we ought to be careful to treat
this individual, this man, this nominee,
justly. Recent events, I fear, make that
aim all the more difficult to fulfill.

Judge Thomas, fairly or unfairly,
stands accused of a very serious
charge, and I share the regret of many
of my colleagues about the manner and
the timing by which this charge was
brought to our attention. But that does
not diminish the importance of the
charge itself, and it does not absolve us
in this Chamber of the responsibility
we have under the advice and consent
clause, as representatives of the people
of this country, to inquire into the va-
lidity of the charge.

Sexual harassment is a serious of-
fense, and it goes directly to the ques-
tion of personal character, which is, for
me, a vital consideration in making a
decision about a Supreme Court nomi-
nee.

We cannot dismiss this charge itself
out of hand, no matter how late it
comes. That is not fair to the judge;
that is not fair to the professor who
has made the charge; and that is not
right for the U.S. Senate, because we
would, I fear, unintentionally be send-
ing a message that we disparage, we di-
minish the significance of a sexual har-
assment case. As a U.S. Senator, as a
father of two daughters, I do not want
that message to go out from this
Chamber.

Mr. President, we owe it to the
American people, to the Supreme
Court, to the Senate, and to the nomi-
nee, to deal with the charge, to assess
its walidity, and to make a final, in-
formed judgment about the charge, the
person making the charge, and the
judge who today stands accused.

1 simply do not believe we can do
that in the short time that remains be-
fore the scheduled vote.

Mr. President, I had an opportunity
to review the FBI file, and I think
there are more questions to be asked
before I, for one, can make a calm and
reasonable judgment about this mat-
ter. I have contacted associates,
women who worked with Judge Thom-
as during his time at the Department
of Education and EEOC. And in the
calls that I and my staff made, there
has been a universal support for Judge
Thomas, and a clear indication by all
of the women we spoke to that there
was never, certainly not, a case of sex-
ual harassment, and not even a hint of
impropriety.

I have spoken to a number of my col-
leagues about the issue today. Addi-
tional facts, including the phone logs
of Judge Thomas, have come to light
during the day. For all of those rea-
sons, I believe it is important for us to
have an opportunity to examine all
these facts in an atmosphere of calm
deliberation, and not rush to a vote
that was scheduled before most of us in
this Chamber knew of the allegations
that have been made against Judge
Thomas.

CONGRESSIONAL RECORD—SENATE

Mr. President, let me repeat: Last
Friday I expressed my support for Clar-
ence Thomas. By asking today for a
delay, I do not withdraw my support. 1
want this process to be deliberative; I
want it to be reasonable; I want it to
be thorough; I want it to be fair; and I
want it to be just to all concerned.

1 appreciate very much the state-
ment of our colleague, the Senator
from Missouri [Mr. DANFORTH] suggest-
ing and asking for a delay for Judge
Thomas to clear his name. I support
that request.

I hope that means that, ultimately,
all we will discuss in the time remain-
ing between now and 6 p.m., when the
vote has been scheduled, is how long
the delay will be; that we can join, on
a bipartisan basis, those of us who have
supported Judge Thomas, and continue
to, and those who oppose him in the in-
terest of justice, and the credibility
and respect of this Chamber, in asking
for the delay that will allow us to
reach a reasoned judgment.

That, Mr. President, is in the inter-
est of the honor of the Supreme Court,
the credibility of the U.S. Senate, and
the personal reputation of Judge Clar-
ence Thomas.

I thank the Chair, and I yield the
floor.

Mr. BAUCUS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, for the
past several weeks, I have been review-
ing the hearing record and other mate-
rial on Judge Thomas in preparation
for my duty to advise and consent to
the President's nominee to the Su-
preme Court. In my view, this is one of
the most solemn responsibilities of any
Senator.

Yet, during the past 2 days, the Sen-
ate's deliberation on this important
matter has been interrupted by new ac-
cusations against Judge Thomas. Like
many of my colleagues, I was unaware
of these charges when a unanimous-
consent agreement was reached last
week to vote on the nomination this
afternoon at 6 p.m.

While the appearance of these
charges at this later date is regret-
table, they seem to this Senator to be
sufficiently serious and credible to
warrant further investigation. In order
for the Senate to fulfill its constitu-
tional responsibilities, I believe that
we must delay the vote until the issue
has been resolved.

To vote now, without knowing the
facts, is not fair to anyone—certainly
not to Judge Thomas or Professor Hill.
Furthermore, the issues involved are
too serious for the Senate not to pro-
ceed deliberately and thoughtfully. We
should not be rushed to a premature
judgment on so serious a matter.

I do not know what such an inves-
tigation will reveal. But I do know that
the Senate's credibility is at stake.
And I cannot fulfill my responsibilities
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as a Senator unless I know more about
these allegations. So I would urge the
leadership, and my colleagues, that a
delay in today's vote, and further in-
vestigation, are in the best interests of
the Senate, the nominee, and the Na-
tion.

A nomination to the Supreme Court
imposes on all of us an enormous re-
sponsibility. Unlike a nomination to an
executive branch post, in which the
person generally serves at the pleasure
of the President and is part of his pol-
icy team, a seat on the Supreme Court
is an appointment with lifetime tenure.
The nominee, especially if he or she is
young, will have an opportunity to in-
fluence the protection of our most
basic individual rights and liberties for
a long time.

More importantly, a nomination to
the Supreme Court is a nomination to
the third branch of our Government,
one that is coequal with the President
and the Congress. The Founding Fa-
thers deliberately fashioned this bal-
ance of power, in part, to protect the
individual against the abuse of the
Government. We need Justices who will
respect this vital role.

Furthermore, the Supreme Court is
the only branch in which the people do
not directly participate in the selec-
tion of its members. The President
nominates an individual. But it is the
responsibility of the Senate to see to it
that the nominee is one in whom the
people can have confidence.

During my service in the Senate, I
have developed three basic criteria by
which I judge a nominee’s suitability
to sit on the highest Court in the land.
These are: professional competence,
personal integrity, and a view of im-
portant issues that is within the main-
stream of contemporary judicial
thought. A nominee must meet each of
these criteria before I can consider him
or her qualified to become a Justice.

Before I go further, let me make a
personal observation about the nomi-
nee. Judge Thomas has an impressive
record of personal achievement. In my
conversation with him just yesterday,
it is clear that his grandfather’s deter-
mination to rise above adversity had a
very positive and lasting influence on
him.

Judge Thomas himself has encoun-
tered, and overcome, adversities that
would have stopped a lesser man. His
struggles, and successes, should inspire
young people to reach for their highest
potential. For this alone, he is deserv-
ing of our respect and admiration.

But is he deserving of a seat on the
Supreme Court? After all, we are not
bestowing an Horatio Alger award for a
self-made man. We are being asked to
consent to his elevation to a position
of power and influence over our most
cherished rights that few men or
women will ever attain.

Is Judge Thomas a worthy custodian
of our fundamental rights? Will he be a
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stalwart defender of our personal lib-
erties? Will his decisions inspire con-
fidence and command respect? Does he
have a solid vision of America and
where we need to go?

I must confess that after a review of
the Judiciary Committee's report and
the testimony of Judge Thomas, and an
hour-long personal meeting with him
yesterday, I am unconvinced.

Some of his supporters say that since
Judge Thomas has been confirmed by
this body in the past, he should pass
muster this time as well. This reason-
ing is flawed.

The requirements for his previous
posts, and his current position, are ex-
ceedingly different from those of a Su-
preme Court Justice. If confirmed,
Judge Thomas will be one of nine indi-
viduals who have the last say about the
interpretation and application of the
Constitution to our must fundamental
rights and liberties.

His previous experience as a political
appointee gives me little guidance on
this matter. Unfortunately, neither
does his brief 17-month tenure as a
member of the U.S. Court of Appeals
for the District of Columbia.

I am further troubled by the fact
that while a majority of the American
Bar Association review panel rated him
as ‘“‘qualified,” two members rated him
as ‘“‘unqualified.” And no one on that
panel believed that he was “well quali-
fied,” its highest rating.

A Supreme Court Justice should be a
pillar of his profession. He should be
one to whom others can look for inspi-
ration and guidance. This is an impor-
tant quality, not just for itself, but be-
cause it is vital to the credibility of
the Court’'s decisions.

During the hearings last month,
Judge Thomas was questioned about
specific issues, from his stewardship of
the Equal Employment Opportunity
Commission, to his views on natural
law, the right to privacy, and the sepa-
ration of powers. These are very impor-
tant issues. Yet in many cases, I found
his previous writings and positions to
be bizarre and even extreme.

But more disturbing to me was that
in many of his answers, he essentially
retracted or disavowed many of his
past beliefs. Now we all have the right
to change our mind. And in some cases,
his change of heart brings him closer
to the mainstream view on these is-
sues. But the number and degree of
Judge Thomas’ reversals have left me
wondering where his true beliefs really
lie.

Furthermore, the explanations he
gave to the Judiciary Committee often
demonstrated a lack of scholarship and
intellectual curiosity that will ill-serve
the Court and the Nation.

The Supreme Court should not be a
testing ground for development of one’s
basic values. Nor should a Justice be
seen to require further training. The
stakes are too high.
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This is not to say that a nominee
must mirror my own views of the Con-
stitution to gain my support. He need
not. In fact, Judge Thomas seems to
believe, as I do, that the proper role of
the Supreme Court is to interpret the
Constitution, not to engage in legislat-
ing from the Bench, be it activist con-
servatism or doctrinaire liberalism.

But he must demonstrate to me that
he has the basic qualifications that en-
title him to a seat on the Supreme
Court. After a careful review of the evi-
dence, I find that Judge Thomas does
not yet exhibit the caliber of judicial
competence, wisdom, and experience
that I believe must be the hallmark of
a Supreme Court Justice.

Appointment to the U.S. Supreme
Court should be reserved for only our
Nation’s best. Judge Thomas, at this
time, does not meet that high stand-
ard.

I am also troubled by the recent alle-
gations of sexual harassment. If true,
and we do not yet know if they are, it
would be further evidence of his
unsuitability to sit on the Court.

Let me finally say that if Judge
Thomas is ultimately confirmed, then I
hope that he will grow quickly in his
new position and that his decisions will
reflect both an intellectual honesty
and an unwavering support for our
basic freedoms.

I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mas-
sachusetts.

Mr. KENNEDY. Mr. President, in
light of the events of the last 3 days, I
urge the Senate to defer its vote on
Judge Thomas' confirmation. We have
a constitutional duty to the Nation, to
the Supreme Court, and to the Senate
to review Professor Hill's very serious
allegations before casting our votes.

If confirmed by the Senate, Judge
Thomas will receive a lifetime appoint-
ment to the Supreme Court. He may
well serve on the Court for the next 30
or 40 years. There is no justification for
an unseemly rush to judgment in a few
hours, when a delay of a few days can
make such an important difference. Se-
rious questions have been raised. A
great deal more information can easily
be obtained to enable us to make the
wise decision we owe the country, the
Court, and the Constitution.

I recognize that the Senate entered
into a unanimous-consent agreement
to vote today. But the Senate will be
abdicating its responsibility if we per-
mit this all-important vote to take
place without making the additional
investigation that cries out to be
made.

When the unanimous-consent agree-
ment was reached, many of us were
under the impression, correct or incor-
rect, that Professor Hill wished her
name and her allegation to be kept
confidential. Now, however, the cir-
cumstances are dramatically different.
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It would be absurd to hide behind the
unanimous-consent agreement as an
excuse not to consider this new infor-
mation as fully and fairly as possible.
If Members of the Senate ignore Pro-
fessor Hill's serious charges, if the Sen-
ate votes on this nomination without
making a serious attempt to resolve
this issue, the Senate will bring dis-
honor on this great body, and our un-
wise haste will tarnish the Senate for
years to come. Any vote on the merits
of this nomination today would be
painfully premature. It is not a ques-
tion of having the Senate train run on
time, but whether we can stop the Sen-
ate train from running off the track.

No person who fails to respect fun-
damental individual rights should be
confirmed to a lifetime seat on the Na-
tion’s highest Court. If Professor Hill's
allegations are true, Judge Thomas de-
nied Professor Hill her right to work,
free from sexual harassment. This
right is protected by the law, and it
must be protected if women are ever to
achieve the equal opportunity they de-
serve in the workplace. This issue is of
profound importance to us all. The
Senate cannot sweep it under the rug,
or pretend that it is not staring us in
the face.

Nobody who saw Professor Hill speak
yesterday can dismiss her allegations
out of hand. Anyone who paid atten-
tion to Judge Thomas' prior stereo-
typed statements on women and work
can see at a glance that his record
raises serious questions about his sen-
sitivity to discrimination against
women in the workplace.

According to reports, Judge Thomas'
supporters have offered to make him
available today to selected Senators to
respond in closed, private sessions to
Professor Hill’'s allegations. Senators
are offering bits of evidence which they
believe are relevant to assessing Pro-
fessor Hill's charges and her credibil-
ity. This is not how the Senate should
decide a question of such profound im-
portance. We owe it to Professor Hill,
to Judge Thomas, and to all Americans
to air the facts in a Senate hearing,
and to resolve this issue in a way that
fairly answers the question now being
asked by millions of citizens across
this country—Is the U.S. Senate capa-
ble of meeting its responsibility and
doing what we ought to do?

I urge the Senate to defer the vote on
Judge Thomas’ nomination.

Mr. President, I yield the floor.

Mr. SIMPSON addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Wy-
oming.

Mr. SIMPSON. Mr. President, obvi-
ously we have had a very spirited de-
bate on a very serious issue that con-
fronts the Senate, a very troublesome
issue to all of us. There have been
words uttered in passion and words ut-
tered in anger and words uttered in
sarcasm and words uttered in pain. And
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I have been involved in that, both here
on this floor and elsewhere.

That is the kind of emotion that is
generated by this type of thing because
there is so much latent discussion
about sexism and racism and guilt, and
“if you do this, are you sensitive
enough?”’ It is most appalling to me to
see any charge that the Senate or the
Judiciary Committee does not take se-
riously a charge of sexual harassment.
That is a very unfortunate statement,
wholly without foundation.

Prof. Anita Hill came forward in re-
cent days to charge that Clarence
Thomas, at the time he was her super-
visor at the Department of Education
and at the EEOC, “‘asked her for a date
on several occasions,” and also spoke
to her about x-rated movies he had
seen. Professor Hill says that she be-
lieved her refusal to accept his request
for a date put pressure on her in the
workplace, and she feared if she quit
her job she would not be able to find
another.

That is a rather extraordinary state-
ment for a remarkable woman, a fine,
able graduate of Yale Law School.

However, Ms. Hill continued to work
for Judge Thomas. He highly rec-
ommended her for a job at Oral Roberts
University. There had been numerous,
positive social exchanges between
them since—many of those exchanges
initiated by her. And I think there is
really not much more to say about
that.

The record now is clear. The person
who maintained Judge Thomas' phone
log will be speaking in later days. She
will be speaking with clarity about the
phone calls he received from Ms. Hill.

On the evening of her last day of
work at the EEOC, Professor Hill and
Judge Thomas had dinner together. A
few months ago she called Judge
Thomas at the request of her dean to
invite him to come to the Oklahoma
School of Law to speak to her students.
I can assure you that that was not ini-
tiated under pressure, because the
phone log will disclose that she made
that call many days before the letter
went forward. That is part of the
record.

The FBI then investigated Ms. Hill's
charges, and that came about because
she came to the committee at the re-
quest of staff persons. All of this is a
bit repetitive, but I think it is so criti-
cally important. She came before the
Senate Judiciary Committee because
of pressure from a staff member of a
member of the Judiciary Committee—
but not a member of the Judiciary
Committee staff.

Then, after somebody here leaked
this information—and that is exactly
what occurred, a leak and a violation
of Senate rule 29.5, adopted in 1884—a
violation of that rule took place and
this material then ended up in the
hands of the media. And one member of
that group, perhaps two, decided that
they would go public with it.
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You have to remember that the
chairman had said to Ms. Hill, “I can-
not meet your request.” Her request
was that her name not be used; what
she was saying about Judge Thomas
was confidential. And our chairman
said what any fine lawyer would say.
He said, *“We can’t do that.” So he did
not do that.

VISIT TO THE SENATE BY DISTINGUISHED
GUESTS

Mr. SIMPSON. Let me interrupt, if I
may, for a moment. I know that there
are certain liberties, and I do not want
to take one that the Senate would not
concur with, but I would just say that
I would personally welcome the King of
Spain who is in the Gallery at this mo-
ment, Juan Carlos, and Her Majesty
the Queen, Sophia. These are special
people.

I am forbidden by the rules of the
Senate to recognize where they are and
I will observe that, but just let them
know that we are deeply proud to have
them here.

Welcome to you, sir, and to you,
Your Majesty.

I have been very fortunate. I met
these fine people in 1980. To have world
leaders of this caliber who truly are
representing one of our greatest allies
is an inspiration to those of us who are
of the other branch of Government.
Thank you so much.

I thank the Chair for that courtesy.

THE NOMINATION OF CLARENCE THOMAS

Mr. SIMPSON. I realize that others
may wish to speak, and so I wanted to
get to this issue and conclude it.

We went forward and the FBI re-
sponded, because Ms. Hill said she
would finally allow that to occur. We
have had people who have talked to Ms.
Hill, and she has related a great deal
herself since this has occurred about
the pressure that was put on her by
these staff members. In fact, in her
own press conference, she said that the
release of the information was out of
her control—I believe that was her
phrase. And in a visit with one of our
colleagues, she said that the pressure
was continual.

I often think of what responsibility
that person will take after Ms. Hill has
had her reputation sullied and wrung
out. Because, sadly enough, that is ex-
actly what is happening, and what will
happen, when you go for the jugular
and the beast comes out.

That is what will happen. The Judici-
ary Committee voted to send the nomi-
nation to the floor, having the FBI re-
port before them. Some of my col-
leagues now come, and some report
that the U.S. Senate—especially the
Judiciary Committee, consisting of 14
white men—does not have a sensitivity
toward women. I think that is a crude
and absurd observation when all of us
have spouses and daughters and moth-
ers, and try to be exceedingly sensitive
to these issues. This is the year 1991.
And to say that the chairman, some-
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how, is not responsive to that is wrong;
or the members—that is just plain
wrong. We take it very seriously.

The Judiciary Committee took those
charges against a Supreme Court nomi-
nee extremely seriously. The commit-
tee took the most serious and effective
course it could possibly take under the
circumstances. It turned those charges
over to the FBI for investigation. And
the FBI investigation included inter-
viewing Professor Hill, Judge Thomas,
and all of the possible corroborating
witnesses suggested by Professor Hill.
These were her suggestions as to who
the FBI interviewed. I just think it is
very important to bring that into per-
spective.

Does delaying the vote on this nomi-
nation show we take sexual discrimina-
tion charges seriously? Is that what
the delay will mean?

I can assure you that is not what it
will mean. Indeed, a delay will show
only that we allow the opponents to
this nomination to continue a smear
campaign against Clarence Thomas
that has been very effective. That we
take sexual harassment charges seri-
ously in this body, very seriously, was
demonstrated by our request, the
chairman’s request of a FBI investiga-
tion as soon as Professor Hill gave her
permission for us to do so, and not one
second before or one second after.

Then, finally, some of my colleagues
claim that Prof. Anita Hill has been at-
tacked—I heard somebody refer to
that—attacked on the Senate floor for
alleging sexual harassment by Judge
Thomas. Professor Hill is not naive.
Professor Hill is obviously an articu-
late and intelligent woman, a graduate
of Yale Law School, and a tenured law
professor. She has worked for years in
Washington, DC, and she knows better
than most how this city works. I have
no doubt that Professor Hill, along
with most of America, watched the 2
weeks of hearings on the Clarence
Thomas nomination.

Professor Hill is well aware as a law-
yer and a Washington insider, for her
years here—she knew the game—that
the time to present evidence on the
nominees’ suitability was at the hear-
ing. In fact, there were four hearings of
Judge Thomas at various points in his
public life—four of them since this al-
leged incident occurred.

So, finally we had the hearing of
hearings, 2 weeks and more than 90
witnesses. She knew that her allega-
tions could have been fully explored at
those hearings, as are all allegations
relating to a nominee's credibility, in-
tegrity, and character. And witness
after witness testified to Clarence
Thomas' character. The chairman’s
statement is the best one. He said, I
challenge not one bit with regard to
that issue.

So, Professor Hill wanted the mem-
bers of the committee to know of her
allegations about Judge Thomas, his
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conduct. But she insisted, as I say, that
those allegations stay completely con-
fidential. It was explained to her by the
chairman, and I assume the staff, that
to investigate her charges the nominee
must be afforded an opportunity to re-
spond. We still do that in the United
States of America—a silly little old
rule, but one that has saved the bacon
of a lot of citizens for lots of years. But
she was not willing to go through the
FBI investigation, and it was not until
a week after the hearings ended that
she agreed to a full investigation of her
charges. But it was not until 2 days be-
fore the committee voted on the Thom-
as nomination that Professor Hill fur-
nished the committee with her written
statement.

Now please hear this. This lady, this
woman, is a lawyer, yet she did not fur-
nish an affidavit. An affidavit is some-
thing sworn to and then is sealed. She
chose to give a statement, a four-page
statement. I do not know why that is
but I can tell you that is not a sworn
document, and I have seen it reported
in every single outlet as an affidavit,
which it is not; and as a sworn state-
ment, which it is not. Now the time
and the great wheel will come around.
This remarkable woman will appear be-
fore the Judiciary Committee in sworn
testimony, and we will sort out the dis-
crepancies between the statement and
sworn testimony. That is our duty.

So I would ask, why? Why did this
very able and knowledgeable person—
who knows Washington well, who is a
lawyer with a special interest in this
nomination and a special interest in
this person as evidenced by her contin-
ual unilateral approachment of him
during the years when she was no
longer connected with him in any way
and could not have been harassed or in-
jured in any way—why would she agree
to delay an FBI investigation and
delay providing a full written state-
ment? And I think Senator BIDEN'S
chronological record of that is quite
startling, and I ask unanimous consent
it be printed and included in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF SENATOR JOSEPH R. BIDEN,
JR., ON THE NOMINATION OF JUDGE CLAR-
ENCE THOMAS, OCTOBER 7, 1991
I am releasing today a chronology of the

Committee’'s contacts with Professor Hill.

The chronology provides the complete de-

tails of the Full Committee staff’s contacts

with Professor Hill from the time we were
made aware of her charges to the day of the

Committee vote.

I want to emphasize two points in conjunc-
tion with this matter.

First, throughout, out handling of the in-
vestigation was guided by Professor Hill's re-
peated request for confidentiality.

Second, Professor Hill's wishes with re-
spect to the disposition of this matter were
honored. The Republican leadership and all
Democratic members of the Committee were
fully briefed of her allegations, and all were
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shown a copy of her statement prior to the
“Comrmubee's vote on the Thomas nomina-
on.

FULL JUDICIARY COMMITTEE STAFF CONTACT

WITH ANITA HILL

What follows is a chronology of all con-
versations between Judiciary Committee
staff and Professor Anita Hill. Several key
points should be mentioned at the outset:

First, in conversations with full committee
staff, Professor Hill has never waivered her
confidentiality—except to the extent that,
on September 19, she stated that she wanted
all committee members to know her con-
cerns even if her name were disclosed. Yet it
was not until September 23, that she allowed
the FBI to interview Judge Thomas about
the allegation and to respond to her con-
cerns.

Second, Professor Hill has never asked full
committee staff to circulate her statement
to anyone other than Judiciary Committee
members; specifically, she has never re-
quested committee staff to circulate her
statement to all Senators or any non-com-
mittee member.

Third, the committee followed its standard
policy and practice in investigating Profes-
sor Hill's concerns: Her desire for confiden-
tiality was paramount and initially pre-
cluded the committee from conducting a
complete investigation—until she chose to
have her name released to the FBI for fur-
ther and full investigation, which (as is cus-
tomary) includes the nominee’s response.

Professor Hill first contacted full commit-
tee staff on September 12, 1991. Any con-
tracts Professor Hill had with Senate staff
prior to that date were not with full commit-
tee staff members. At that time, she began
to detail her allegations about Judge Thom-
as's conduct while she worked with him at
the Department of Education and the EEOC.
She, however, had to cut the conversation
short to attend to her teaching duties. It was
agreed that staff would contact her later
that night.

In a second conversation, on September 12,
full committee staff contacted Professor Hill
and explained the committee process. Staff
told her:

(1) If an individual seeks confidentiality,
such a request for confidentiality will not be
breached. Even the nominee, under those cir-
cumstances, will not be aware of the allega-
tion.

Of course, however, there is little the com-
mittee can do when such strict instructions
for confidentiality are imposed on the inves-
tigative process: The full committee staff
will have an allegation, but will have no-
where to go with it unless the nominee has
an opportunity to respond.

(2) In the alternative, an individual can
ask that an allegation be kept confidential,
but can agree to allow the nominee an oppor-
tunity to respond—through a formal inter-
view.

Professor Hill specifically stated that she
wanted her allegation to be kept completely
confidential; she did not want the nominee
to know that she had stated her concerns to
the committee. Rather, she said that she
wanted to share her concerns only with the
committee to ‘“‘remove responsibility" and
“take it out of [her] hands.”

Professor Hill then did tell committee staff
that she had told one friend about her con-
cerns while she still worked at the Depart-
ment of Education and then at the EEOC.
Committee staff then explained that the
next logical step in the process would be to
have Professor Hill's friend contact the com-
mittee, if she so chose.
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Between September 12 and September 19,
full committee staff did not hear from Pro-
fessor Hill, but received one phone call from
Professor Hill's friend—on September 18—
who explained that she had one conversation
with Professor Hill (in the spring of 1981).
During that conversation, Professor Hill pro-
vided little details to her friend, but ex-
plained that Thomas had acted inappropri-
ately and that it caused Hill to doubt her
own professional abilities.

On September 19, Professor Hill contacted
full committee staff again. For the first
time, she told full committee staff that:

She wanted all members of the committee
to know about her concerns; and, if her name
needed to be used to achieve that goal, she
wanted to know.

She also wanted to be apprised of her ‘‘op-
tions,” because she did not want to ‘‘aban-
don” her concerns.

The next day—September 20—full commit-
tee staff contacted Professor Hill to address
her “‘options.” Specifically, committee staff
again explained that before committee mem-
bers could be apprised of her concerns, the
nominee must be afforded an opportunity to
respond: That is both committee policy and
practice. It was then proposed that if Profes-
sor Hill wanted to proceed, her name would
be given to the FBI, the matter would be in-
vestigated and the nominee would be inter-
viewed.

At the close of the conversation, Professor
Hill stated that while she had ‘“no problems"
talking with the FBI, she wanted to think
about its “‘utility."” She told committee staff
she would call later that day with her deci-
sion on whether to proceed.

Late that afternoon—September 20—Pro-
fessor Hill again spoke with committee staff
and explained that she was “‘not able to give
an answer" about whether the matter should
be turned over to the FBI. She asked that
staff contact her on September 21.

On September 21, full committee staff
spoke with Professor Hill for the sixth time.
She stated that:

She did not want to go through with the
FBI investigation, because she was ‘“‘skep-
tical,” about its utility, but that if she could
think of an alternate route, or another “‘op-
tion,"” she would contact staff.

On September 23, Professor Hill contacted
committee staff, stating that she wanted to
send a personal statement to the committee,
outlining her concerns. Once that informa-
tion was in committee hands, she felt com-
fortable proceeding with an FBI investiga-
tion. Later that day, she faxed her statement
to the committee.

On September 24, Professor Hill contacted
full committee staff to state that she had
been interviewed by the FBI late on the 23d.
Committee staff assured her that, as pre-
viously agreed, once the committee had the
FBI report, her concerns—and the FBI inves-
tigative report—would be made available to
committee members.

On September 25, Professor Hill again
called committee staff and explained that
she was sending a new copy of her statement
to the committee: While this new statement
did not alter the substance of her concerns,
she wanted to correct inadvertent typo-
graphical errors contained in her initial
statement.

For the first time, she then stated that she
wanted the statement “distributed” to com-
mittee members. Committee staff explained
that while the information would be brought
to the attention of committee members,
staff could not guarantee how that informa-
tion would be disseminated—whether her
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statement would be *‘distributed"” or commu-
nicated by oral briefing.

Once again, however, committee staff as-
sured Professor Hill that her concerns would
be shared with committee members. She
concluded her conversation by stating that
she wanted her statement “distributed,” and
that she would ‘“‘take on faith that [staff]
will do everything that [it] can to abide by
[her] wishes.”

Every Democratic member of the commit-
tee was orally briefed, had access to the FBI
report and had a copy of Professor Hill's
statement prior to the committee vote.

To continue to comply with her request for
confidentiality, committee staff retrieved
Professor Hill's written statement imme-
diately after the vote.

Mr, SIMPSON. So, she did not pro-
vide a full written statement to the
committee until after the hearings
ended and only 2 days before the com-
mittee vote.

To call the pointing out of these
facts ‘‘an attack on the victim’ is
what I do not think we have to settle
for. Because that is what has happened
here. Any comment, any reference, is
immediately channeled into the ugliest
possible type of commentary: Sexist,
racist—whatever it may be. That is a
tiresome, tiresome use of debate. Be-
cause debate is won by facts, not by
simply emotion. Unfortunately emo-
tion will always triumph over reason,
but reason will always persist. And so
it will here.

There are some huge inconsistencies
in her story. And that is not an attack
on the victim. That these allegations
have now become public after adver-
tisements have appeared around the
country requesting people to come for-
ward with information about Judge
Thomas with a number to call should
cause any thoughtful, realistic, com-
monsense person to wonder what is
going on here and what kind of a sick
game is being promoted by those who
use those advertisements. These alle-
gations are being used in the most cyn-
ical manner by those groups opposed to
the nomination.

So we are at the point, in a half hour
of a very difficult decision. And I think
my leader stated it well. We will see,
now, where we go. We will have to now
call Judge Thomas and Professor Hill
before the committee and question
them rather thoroughly under oath. It
will not be a pleasant experience—one
that I am sure Ms. Hill wished she
could have avoided, and she vividly
tried to do so.

Ms. Hill went forward because of the
urging of unnamed staff—in violation
of the rule—together with a very curi-
ous type of inducement by one of the
media: ‘“We have your statement,”’—
“affidavit’” they called it—and there is
a lot of rumor going around the city,
and I think you better come forth, and
if you do not, it is going to be very
hard on you, it is going to be very dif-
ficult, it will be uncomfortable for
you.” That is what Ms. Hill was told,
as the persons with the information
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leaked in their hands said, ‘““maybe you
will want to say something and follow
it up, because if you do not have any-
thing to say, we are going to come out
with it anyway,” which is a marvelous
thing to do in a society and by a pro-
fession—journalism—that is sworn in
their code of ethics to protect the dig-
nity and privacy of people whenever
that can be done.

I will be glad to debate that at some
future time. But what good will it all
do? Both have been guestioned by the
FBI. The FBI followed up on all the
leads Professor Hill provided. All they
asked for she gave and nothing was
found to corroborate her allegations
other than a friend who she apparently
told some years ago that Judge Thom-
as had asked her for dates.

So I think it is a cruel thing we are
witnessing, It is a harsh thing, a very
sad and harsh thing, and Anita Hill
will be sucked right into the maw, the
very thing she wanted to avoid most.
She will be injured and destroyed and
belittled and hounded and harassed—
real harassment, different from the
sexual kind, just plain old Washington-
variety harassment, which is pretty de-
meaning in itself.

I heard the phrase, ‘‘the grid iron
singes but does not burn,” and I never
believed that one. Maybe we can ruin
them both, leave them both wounded
and their families wounded. Maybe in
cynical array, they can bring the cur-
tain down on them both and maybe we
can get them both to cry. That will be
something that people will be trying to
do.

It is a tragic situation and very sad
to observe.

INTERNATIONAL COOPERATION
ACT OF 1991—CONFERENCE RE-
PORT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
consider the conference report on H.R.
2508. The clerk will report.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
2508) to amend the Foreign Assistance Act of
1961 to rewrite the authorities of that Act in
order to establish more effective assistance
programs and eliminate obsolete and incon-
sistent provisions, to amend the Arms Ex-
port Control Act and to redesignate that Act
as the Defense Trade and Export Control
Act, to authorize appropriations for foreign
assistance pr for fiscal years 1992 and
1993, and for other purposes, having met,
after full and free conference, have agreed to
recommended and do recommend to their re-
spective Houses this report, signed by a ma-
jority of the conferees.

The PRESIDING OFFICER. Without
objection, the Senate will proceed to
the consideration of the conference re-

port.

(The conference report is printed in
the House proceedings of the RECORD of
September 27, 1991.)
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The PRESIDING OFFICER. Debate
under the order is limited to 2 minutes,
equally divided, followed by a rollcall
vote.

Who yields time?

The Senator from North Carolina.

Mr. HELMS. I thank the Chair.

Mr. President, despite repeated
warnings from the administration, the
House-Senate conference failed to drop
the controversial provisions that will
cause this legislation to be vetoed. I
did my best to make it clear to the
Foreign Relations Committee when it
marked up this legislation that it
would be vetoed and that the commit-
tee was wasting its time as long as the
Mexico City and the cargo preference
provisions were included. I emphasized
on the Senate floor that this bill would
be vetoed because of these provisions,
but Senators proceeded to add a third
item that was repugnant to the admin-
istration and to the President: Funding
the U.N. Populations Fund.

I tried to make clear to the conferees

that these three provisions, in any
form, would result in the President’s
vetoing this bill, but Senators decided
it was more important to placate the
special interest groups. I say to them,
mark my words, this bill will be ve-
toed.
One of the ironies of this process, Mr.
President, is that conferees actually
agreed to drop the provision that re-
versed the President’'s population plan-
ning policy—or better known as the
Mexico City policy—but somehow it
made its way back into the conference
report. I only learned of this slight of
hand the day the conference report was
filed. I understand other conferees were
also unaware of this action until after
the fact.

Restrictions on foreign military fi-
nancing [FMF] are objectionable to the
administration. The administration
claims that the new language would
unacceptably hinder the President's
flexibility to make FMF allocation de-
cisions. The effect of the new provision
would be to eliminate a great number
of small FMF country programs. As I
understand it, the new provisions move
FMF much closer to being an all grant
program. Evidently, Senate Democrats
believe that the United States is rich
enough to give away $4% billion in
military equipment.

The provision that requires funding
to be made available to the UNFPA—
the United Nations agency whose
crown jewel is the Chinese program to
force women to have abortions—was
only slightly modified, but not modi-
fied enough to escape a veto.

The cargo preference requirements
were also slightly modified, but AID of-
ficials tell me they are going to rec-
ommend a veto because the greatly ex-
pg.;adad requirements are just not work-
able.

Senators may be told that most of
the controversial provisions have been
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substantially changed. Mr. President,
this is far from the truth. On October 2,
Chairman PELL received a letter from
Deputy Secretary of State Lawrence
Eagleburger in which he expressed the
administration’s views on this bill. The
letter clearly indicated that the
changes fall short of avoiding a veto.
Mr. President, I ask unanimous con-
sent the the letter be printed in the
RECORD at the conclusion of my re-
marks.

The PRESIDING OFFICER. without
objection, it is so ordered.

(See exhibit No. 1.)

Mr. HELMS. Mr. President, an exam-
ple is the new restrictions on funding
for UNFPA. These restrictions are
nothing more than recycled language
that has been rejected time and again
by the President. The original Senate
amendment to fence off the money
given to the UNFPA by limiting the
use to contraceptives, by prohibiting
any of the funds going to China, and by
requiring the UNFPA to refund to the
United States the full amount if the
UNFPA exceeds the $567 million it cur-
rently provides to China.

The language agreed to in conference
only adds one new element: That the
funds given to the UNFPA can be dis-
bursed only with the approval of our
Permanent Representative to the Unit-
ed Nations. The additional provisions
duplicate the original language and
add stronger language prohibiting
funds from being used for abortion. Ac-
tually, it is just a restatement of cur-
rent law.

The fundamental problem is that this
approach uses as a vehicle the UNFPA,
which is an advocate of coercion at all
stages of family planning—including
abortion. The TUNFPA  actually
comanages the China program of forced
abortion. The China program not only
utilizes forced abortions, but also
forced contraception with no choice of
method.

The UNFPA is tainted in its concept.
The U.S. Congress should not fund good
deeds done by a criminal, even if the
money provided is not used for the
criminal acts. Unless the UNFPA clear-
ly rejects coercion in any aspect of
family planning, and acts accordingly,
the United States should not partici-
pate in financing the agency in any of
its operations.

As I noted previously, the cargo pref-
erence provision has been altered
slightly, but the changes do not go far
enough. The starting date has been
moved forward to 1993. Governments
receiving a cash transfer from the
United States must spend at least Tb
percent of that transfer on U.S. goods
and services instead of the original 100
percent. The new provision phases in
the new requirements over a period of
5 years. Moreover, the conferees ac-
cepted an unworkable section of the
House version requiring the President
to ensure that the purchase of U.S.
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goods, and ports of departure be equi-
tably distributed throughout the Unit-
ed States.

Secretary Bagleburger’s most recent
letter—the fourth such letter from the
administration—listed cargo  pref-
erence as the first item that would re-
sult in the President’s senior advisers
recommending a veto of the bill. In ad-
dition to establishing drastic mew re-
strictions on furnishing assistance
from the ESF account, the language
adopted in the conference will impede
the conduct of U.S. foreign policy. Fi-
nally, it will adversely affect U.S. ex-
ports that must travel by sea.

Mr. President, these items represent
only the tip of an iceberg of problems.
There are many other provisions that
are important to Members of the House
and Senate, but were either made
meaningless or dropped altogether.
What happened to the sensible condi-
tions and restrictions on using United
States taxpayers' dollars to bail out
the Soviet Union?

The Kyl-Pressler amendment asks no
more of the Soviet Union than should
be asked of any nation requesting eco-
nomic assistance from United States
taxpayers. It would require that the
Soviets: Respect human rights; reduce
its bloated military; cease its support
of international terrorism and to the
remaining Communist countries of the
world; let the United States have ac-
cess to the data necessary to determine
the creditworthiness of the Soviet
Union; adopt specific, free market eco-
nomic reforms; make commitments to
environmental restoration and reha-
bilitation and; that it not deny any Re-
public its right to freedom and inde-
pendence.

Regardless of who is in charge in the
Soviet Union and no matter how far in
the right direction they move, it will
not be far enough until these condi-
tions are met. The American people un-
derstand this. A Wall Street Journal-
NBC News poll published on August 30
showed that Americans disapprove aid-
ing the Soviet Union with Defense De-
partment funds by a margin of 63 per-
cent to 31 percent. A Washington Post
poll published on September 4 showed
that 82 percent of all Americans believe
that the situation in the Soviet Union
is far too confusing to tell where it will
all end up.

It is unwise to send any economic as-
sistance to the Soviet Union. But in
the event that the administration does
decide to send aid, the Soviet Union
must, at the very minimum, meet
these conditions. Mr. President, this
fine amendment received 374 votes in
the House and was accepted with no op-
position in the Senate. But it is not in-
cluded in the conference report.

The Helms amendment regarding aid
to the Soviet Union would have simply
required the Soviets to cease all mili-
tary and economic aid to Cuba before
the United States could provide any
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economic assistance to the Soviet
Union. It is being reported that Fidel
Castro is running out of time in Cuba
because of economic collapse—pre-
cisely because the Soviets have begun
to cut back on economic assistance to
Cuba. This provision would have en-
couraged the Soviets to cut off all fur-
ther aid.

Requiring the Soviets to stop aiding
that thug in Cuba is consistent with
United States national security inter-
ests. Furthermore, it is eminently rea-
sonable in light of the fact that the So-
viet Union is requesting urgent human-
itarian assistance to feed its people
this winter.

I remind Senators of Boris Yeltsin’s
remarks to a large group of us during
his last U.S. visit. He said that Cuba
should not be receiving Russian money
and that if he has anything to do with
it, the assistance will stop. Now would
have been a perfect time to remind the
President of the Russian Republic of
his remarks. The amendment would
have strengthened his hand against the
central government.

Representative McCoLLUM’S version
of this amendment received 386 votes in
the House. The Senate version received
98 votes. But despite this overwhelming
support, it is not included in the con-
ference report.

The Kyl-Pressler and McCollum-
Helms amendments are only two of
many important provisions that have
broad, bipartisan support in both bod-
ies and should have been included in
this conference report. :

Mr. President, there is another com-
ponent of this legislation that was not
even mentioned during the conference
meetings: That is foreign aid reform.
Secretary Eagleburger told the con-
ference in a letter of September 13 that
neither the House nor Senate bills pro-
vided for the major reform of foreign
assistance previously requested by the
administration. I assure Senators that
the compromise language of the con-
ference report provides for even less re-
form than either of the original bills.

For years, Congress has been calling
for comprehensive reform of the way
foreign assistance programs are admin-
istered as well as management reform
of the Agency for International Devel-
opment. It was not surprising to see
the lead editorial in the September 26
edition of the Washington Post titled
“Getting Aid to A.I.D.” The article de-
scribes how criminal and ethical prob-
lems are affecting employee morale
and creating terrible image and credi-
bility problems at the agency.

Reports from earlier this year by the
General Accounting Office outline
widespread mismanagement at AID. A
report of February 11, 1991, states that
GAO investigators uncovered inad-
equate management controls of over-
seas contracts in 45 percent of those
cases in which officials of the Agency
for International Development argued
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that satisfactory controls were in
place. Frankly, if AID were a business
it would likely be bankrupt.

Mr. President, so far, I have ex-
plained why some Senators and the ad-
ministration oppose this bill. But more
importantly, here is why the American
people oppose foreign aid: Because this
year’s budget deficit is estimated to be
$348 billion. The total debt of the U.S.
Government, as of October 1, is
$3,647,410,000,000.

All 50 States are suffering. During
the summer, the Associated Press re-
ported that many States had, and still
have, huge budget gaps. Pennsylvania's
was $467 million and growing. Califor-
nia’s deficit was $14.3 billion and grow-
ing. The National Conference of State
Legislatures estimate that 29 States,
Puerto Rico, and the District of Colum-
bia face potential deficits totaling $15.3
billion. They also estimate the 1992
shortfall to be about $35 billion.

While the Federal Government is
slashing assistance and rolling back
programs to the 50 States, Congress
proposes to authorize an increase of al-
most $60 million more for this bill than
last year’'s appropriation. In good con-
science, how can Congress justify the
authorization of billions more dollars
for overseas projects?

Foreign aid is unpopular because it is
a waste of money. The American tax-
payers are fed up with Congress squan-
dering their tax dollars overseas—espe-
cially when the funds are so badly
needed at home. Mr. President, the
Washington Times reported on Thurs-
day, October 3, that the State of Mary-
land cannot even afford to pay its
State troopers. I hear complaints about
foreign aid from constituents in every
corner of North Carolina. Every news-
paper and television poll consistently
documents the unpopularity of foreign
aid. When will Congress listen?

The American taxpayers instinc-
tively recognize that the economic and
security problems confronting most
countries do not stem from a lack of
foreign assistance. They stem from
flawed policies—communism, social-
ism, statism, and corruption. Ask the
people of the former Soviet Union. No
amount of foreign assistance can over-
come these mistaken policies.

AID is hopelessly mismanaged. Its
programs are proven failures. And for-
eign aid is a policy that has next to no
support among the American people.
Yet with this authorization, Congress
adds $28 billion to the more than $262.2
billion in direct economic and military
grant assistance that has been given
away from 1945 to 1990. In addition to
these grants, the American taxpayer
has financed more than $96 billion in
economic aid and military loans since
World War II. And since the United
States had to borrow the money to give
it away, this total does not include the
interest paid by the taxpayers.

Some Senators who do not generally
support sending U.S. taxpayers’ dollars
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overseas voted for this bill in July to
keep the process moving. There was a
fair amount of support because there
has been no authorization since 1985.
But there is a reason there has been no
authorization since 1985. The adminis-
tration’s concerns are not addressed.
Many concerns of Members are not
taken into consideration. And reform
of foreign assistance is not taken seri-
ously.

Mr. President, this legislation does
not deserve the support of Congress. It
does not have the support of the Amer-
ican people. This is the last oppor-
tunity Congress will have to vote on
this legislation before it is sent to the
President. I urge my colleagues to vote
against the foreign aid conference re-
port.

EXHIBIT 1

THE DEPUTY SECRETARY
OF STATE,
Washington, October 2, 1991.
Hon. CLAIBORNE PELL,
Chairman, Committee on Foreign Relations,
U.S. Senate.

DEAR MR. CHAIRMAN: As the Conference Re-
port on H.R. 2508, the International Coopera-
tion Act of 1991, comes to the floor, I would
like to express the administration’s strong
opposition to its passage. In its current
form, the President’s senior advisors will
recommend a veto.

In response to the dramatic changes in the
world and congressional interest in foreign
aid reform, the Administration submitted to
Congress a major rewrite of the nation’s out-
dated foreign assistance legislation. The im-
portance of this legislation was underscored
by the President in his April 12th letter to
Congress.

Since submitting the legislation, the failed
coup in the Soviet Union has provided an ur-
gent example of the importance of reform.
We need, now more than ever, new legisla-
tion that provides the flexibility to respond
to rapidly changing events and a cooperative
consultative process that enables us to face
the challenges ahead.

The Conference Report does contain a
number of provisions that attempt to restore
some of the elements of administrative sim-
plicity, flexibility, accountability and clar-
ity of purpose that the Foreign Assistance
Act originally possessed, and that the Presi-
dent asked the Congress to restore. The bill
also contains several provisions needed to
address particular problems that we have en-
countered in administering our foreign aid
programs, and the authorization of the IMF
guota increase ie also a very important au-
thority.

However, the Conference Report does not
provide for a major reform of foreign assist-
ance. The current bill still retains unneces-
sary earmarks, functional accounts,
micromanagement, and country-specific pro-
visions which would seriously restrict our
ability to conduct foreign policy and pursue
the national interest, and which more reflect
the business-as-usual approach of the past
decade than the new direction sought by the
President.

I must emphasize the Administration’s
strong opposition to provisions on Mexico
City Policy and the earmarking of funds for
the UNFPA that contradict the Administra-
tion’s anti-abortion policy. The President
has made it clear that such provisions will
trigger a veto.
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Other provisions would also result in our
recommending a veto of the bill. These In-
clude:

The cargo preference provision. This provi-
slon would greatly expand current cargo
preference requirements and would establish
unacceptable new restrictions on furnishing
assistance from the Economic Support Funds
account. This would sharply reduce the use-
fulness of such assistance for achieving im-
portant foreign policy objectives and is fun-
damentally inconsistent with the President's
objective of making foreign aid a more use-
ful tool of foreign policy. It would intrude
government controls into U.8. commercial
exports, and it would adversely affect U.8.
exports that must be transported by sea.

The restrictions on Foreign Military Fi-
nancing. These provisions would unaccept-
ably hinder the President's flexibility to
make FMF allocation decisions. Given budg-
etary restraints, the practical effect of this
provision would be to eliminate a great num-
ber of small FMF country programs by effec-
tively limiting FMF to just a few large coun-
try programs.

Further, the Administration strongly ob-
jects to the provision on exports to Cuba. As
the President recently made clear, we are
committed to placing the strongest appro-
priate pressure on Cuba to embrace reform.
However, this provision would place U.S.-
owned, foreign-based corporate subsidiaries
in the untenable position of choosing to vio-
late U.S8. law or a host country’s law. These
firms should not be punished because of the
“catch 22" in this provision.

A number of other provisions are equally
troubling and objectionable to the Adminis-
tration. In several cases, the bill would, in
fact, impose brand new restrictions—for in-
stance, the requirement to terminate assist-
ance to countries that provide military
equipment to counties supporting terrorism
(section 412, enacting what would become
new section 691(a)(7) of the Foreign Assist-
ance Act), the provisions on projects in
China and Tibet (section 941, et seq.), and ex-
panded restrictive language on contacts with
the PLO (section 612)—that though they may
appear benign, could vastly exacerbate dif-
ficulties in administering our foreign aid
programs and conducting foreign policy.

Additionally, I am particularly dis-
appointed with several of the provisions ap-
plicable to our anti-narcotics programs. No-
where was the need to eliminate
micromanagement more important than
with respect to the exceedingly cumbersome
certification and reporting requirements
under these programs. The new bill, however,
would make these requirements even more
difficult to administer, and would fail to es-
tablish procedures on recertification ade-
quate to respond quickly and decisively in
the event of unanticipated events.

The Administration continues to be op-
posed to provisions that would micromanage
our efforts to negotiate a regime on Middle
East arms sales, and that purport to direct
the President how to proceed in diplomatic
negotiations. The President has taken the
initiative in calling for discussions among
major conventional arms suppliers to the
Middle East, and progress is being made.
While the senior advisors would not rec-
ommend a veto over the current language,
any significant negative change to the provi-
sion would change the senior advisors’ posi-
tion.

In conclusion, the President made clear his
strong interest in foreign aid reform in his
letter of April 12, 1991, on the International
Cooperation Act of 1991 in April, However,



25902

the Conference Report, in its current form, is
unacceptably flawed. If modifications were
made to address the concerns described in
this letter, I believe that this legislation
would represent a positive step towards for-
eign assistance legislation that will meet the
challenges of the 1990's and beyond. If not,
for the reasons outlined above, the Presi-
dent's senior advisors will recommend a
veto.
Sincerely,
LAWRENCE S. EAGLEBURGER.

Mr. McCONNELL addressed the
Chair.
The PRESIDING OFFICER (Mr.

LEAHY). Who yields time?

Mr. SARBANES. I yield 30 seconds to
the Senator.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCcCONNELL. Mr. President,
very briefly, Senator HELMS stated cor-
rectly the administration is going to
veto this bill. Having worked with my
friend and colleague from Maryland for
6 months to try to produce the first
foreign aid authorization bill since
1985, I must regretfully inform those on
my side of the aisle that we still are
not there. I intend to vote for the con-
ference report, but I share the same
concerns about this report that Sen-
ator HELMS, my f{riend from North
Carolina, has indicated. It is my hope
in voting for the conference report that
at some point we will get the objec-
tionable features out and will have a
bill that the President can sign.

Mr. President, I view it as no small
victory that the Foreign Relations
Committees of the House and Senate
have managed to produce a conference
report for the consideration of both
Chambers. It has not been an easy or,
for that matter, a quick process, but
the bill we have produced is at a very
minimum responsive to our times and
both the administration and our many
concerns.

A great deal of the credit for this ac-
complishment should go to the able
Senator from Maryland [Mr. SAR-
BANES]. Over the past several months, I
have had the unique privilege of work-
ing with him and observing the consid-
erable skill and intellect he brings to
bear on every issue, large and small.
His talent and the commitment have
been matched stride for stride by his
staff, Marcia Verville. I think the staff
may have had moments of overwhelm-
ing frustration as they were sent back
to the drawing board one more time,
but our collective effort has produced a
bill we can all take pride in.

Since we last brought the bill to the
Senate floor in July, the Soviet Union
has experienced remarkable change. In
the space of a very short week, a failed
coup yielded freedom for the Baltics,
and the very real prospect of democ-
racy and independence for many of the
republics. Yeltsin and Gorbachev,
along with many others, are engaged in
a significant process of both reconcili-
ation and redefinition of the interests
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of both the republics and the nation.
As a direct result of these dramatic de-
velopments, the conference committee
made the decision to leave open the
question of the amount and type of as-
sistance the United States might wish
to provide in the near future.

The Soviet Union offers a clear illus-
tration of how rapidly and dramati-
cally the world has changed in the past
few years. I think it is our responsibil-
ity to assure that the authorization of
foreign assistance offers our Nation
and the President both the funding and
the flexibility to meet those chal-
lenges. With a few exceptions which I
will take note of later, I firmly believe
that the conference report before the
Senate meets both of these require-

ments.

In addition to removing or relaxing
the extensive regulatory and legal re-
strictions on aid to the Soviet Union
and the republics, there are a number
of other important provisions which I
would like to bring to my colleagues
attention. Over the past decade, in an
emergency, the President has had to
resort to use of a waiver which re-
quired him to prove that it was in the
national security interest of the United
States to transfer funds. This has re-
sulted in misrepresentations by the ad-
ministration and Congress buying into
the falsehood, because there were no
alternative means to provide clearly
needed aid. We have modified the waiv-
er so that economic emergencies can be
met with a national interest waiver
and transfer of military equipment has
a security standard applied. Flexibility
has also been greatly enhanced by the
creation of a Presidential contingency
fund, a $75 million Democracy Contin-
gency Fund and the substantial expan-
sion of emergency military drawdown
authority.

Flexibility was complemented by
funding for some significant items re-
quested by the administration. The two
which come immediately to mind are
the $12 billion quota increase for the
IMF, requiring authorization although
no outlay, and the new Enterprise for
the Americas Initiative.

Mr. President, when all was said and
done, earmarks were deleted, the num-
ber of line item authorizations reduced
to a handful, and the number of func-
tional accounts with their attendant
restrictions cut from eight down to
two. This is not to say there has been
total consensus on this bill either with-
in the conference or with the adminis-
tration. Several problems remain
which may prompt a veto. From my
perspective the two most troublesome
matters are cargo preference restric-
tions and a reversal of the Mexico City
policy. As the representative of both
farming and coal interests I viewed the
application of new and expanded cargo
preference requirements to all cash
transfers as unbearably costly to my
constituents. I had hoped that a com-
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promise acceptable to both the mari-
time industry and the agricultural and
commodities communities could be
worked out, but the President has
made clear that the proposal in our bill
is simply not acceptable.

I would also note that the provision
reversing the Mexico City policy which
was stripped out in conference had to
be restored in order to bring the bill to
the House floor. I did not think we
should deliberately provoke a veto
with the inclusion of this language. Al-
though I have been a strong supporter
of voluntary, informed family planning
programs, I agree with the President’s
objection to providing our tax dollars
to foreign agencies or organizations
supporting abortion.

Finally, I would like to comment on
the hard work and tough negotiations
which I expect to continue on the ques-
tion of grant versus loan security as-
sistance. While a few Members may ex-
press their opposition to this bill based
on the fact that the conferees decided
to restrict the provision of credits, I
want to point out that the Senate’s po-
sition has not changed as we moved
through subcommittee, committee,
and then passage on the Senate floor.
Eventually, our position was modified
somewhat by concern raised in con-
ference regarding the President’s over-
all flexibility. I think Senator SAR-
BANES has engaged in good faith efforts
with Secretary Eagleburger to come to
a compromise which addresses the Sen-
ator’'s serious concern that loans have
historically been extended in a highly
discriminatory manner while meeting
the President’'s global funding require-
ments for pressing security needs. I
will continue to work to reach an
agreement to satisfy all parties.

Mr. President, we have worked hard
with the full recognition that not ev-
eryone would leave the table com-
pletely happy, but that most would re-
alize a responsible, timely solution had
been crafted. The process and the prod-
uct are not perfect—in fact I should
say that there were some last minute
oversights which resulted in the stat-
ute and the conference report not being
wholly consistent. For example, an im-
portant amendment by Senator MACK
on trade with Cuba was correct in law
but the House staff inadvertently left
out crucial conference report language.
I expect this will be corrected when the
bill is returned for further consider-
ation.

In spite of minor drafting problems,
and a very short list of items which
may cause the President to veto this
bill, I urge my colleagues to consider
the entire product and weigh the im-
portant contributions it will make as
we forge our foreign policy agenda in a
very new political, economic, and mili-
tary environment. I strongly believe
that we have afforded the President
both the maximum in flexibility and
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funding to meet the challenges we face
as we turn the century.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Mr. President, I
urge Members to vote for the con-
ference report. We tried in conference
to modify some of these provisions to
make them more acceptable. The pro-
visions which the Senator made ref-
erence to were in both bills, so the
flexibility the conference committee
had was limited because of that. In
spite of that situation in which we
found ourselves, we still tried to see if
some accommodation could be reached.
I am hopeful that this step of passing it
on will provide a basis subsequently at
some point for making an accommoda-
tion.

I urge Members to vote for the con-
ference report.

Mr. PELL. Mr. President, I am very
pleased that after 6 years, the Senate
and the full Congress are on the verge
of passing a foreign assistance author-
ization bill. Foreign assistance is never
a popular topic, but I firmly believe
that the conference report before us
serves U.S. interests, both in terms of
our foreign policy and our economic in-
terests around the world.

Let me summarize the major provi-
sions of the conference report. As my
colleagues know, this legislation, the
International Cooperation Act of 1991,
authorizes U.S. bilateral and multilat-
eral foreign assistance for fiscal years
1992 and 1993. The authorization for the
bilateral component of the program is
$12.491 billion, $23 million less than the
amount requested by the administra-
tion. With respect to the multilateral
assistance programs, the conference
agreement authorizes $1.13 billion for
U.S. contributions to the Asian Devel-
opment Bank, the African Develop-
ment Fund, the International Finance
Corporation, and the global environ-
mental facility of the World Bank.

The conference agreement generally
reflects the approach of the Senate-
passed bill in that it amends the cur-
rent Foreign Assistance Act and the
Arms Export Control Act. It revises
and streamlines the authority for the
various components of the develop-
ment assistance program, creating
three separate authorizations as fol-
lows: $466 million for each of fiscal
years 1992 and 1993 for activities to pro-
mote a sustainable economic base—ag-
riculture, rural development, and nu-
trition activities authorized in section
103 of the Foreign Assistance Act, and
private sector, environment, energy,
and other development assistance au-
thorized in section 106 of the Foreign
Asgistance Act—and $766 million for
each of fiscal years 1992 and 1993 for ac-
tivities to promote sustainable human
resource development, of which
amount $300 million in each of the fis-
cal years is specifically authorized for
population activities.
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The total amount authorized for
these bilateral development assistance
programs is $1.38 billion, an increase of
$103 million over the administration's
request.

The conference report also includes:
First, a new authorization for a pro-
gram of microenterprise development;
second, new authority under which AID
may provide assistance to governments
and nongovernmental organizations to
promote democracy and respect for
human rights; third, an authorization
of $310.4 million for U.S. voluntary con-
tributions to international organiza-
tions and programs; fourth, new au-
thority for assistance to meet the
needs of the disabled within the human
resource development account; fifth, a
requirement that governments receiv-
ing cash transfer assistance enter into
agreements to spend an amount equal
to 756 percent of that cash transfer as-
sistance on U.S. goods and services and
that 50 percent of such goods be
shipped on U.S.-flag commercial ves-
sels; sixth, an expanded and upgraded
authority for the Trade and Develop-
ment Agency; and seventh, a require-
ment that AID establish a new capital
projects office whose function is to cre-
ate and implement a strategy for de-
velopmentally sound capital projects.

The total amount authorized for the
full range of bilateral economic assist-
ance programs is $4.7 billion, an in-
crease of $430 million over the amount
requested by the administration.

With respect to security assistance,
the conference report authorizes $3.2
billion for the Economic Support Fund,
and $4.46 billion for the Foreign Mili-
tary Financing Program. The con-
ference agreement places the authority
for the Foreign Military Financing
Program under the Foreign Assistance
Act, while retaining authority for mili-
tary sales under the Arms Export Con-
trol Act.

As the committee embarked on this
authorization process, the administra-
tion made repeated requests for in-
creased flexibility in the administra-
tion of foreign assistance programs.
Certainly, recent world events dem-
onstrate the need to have the capacity
to respond quickly to changes in the
world. In recognition of this need, the
conference report authorizes two new
contingency funds to allow the Presi-
dent and the State Department to meet
unanticipated circumstances. In addi-
tion, the conference agreement revises
the existing authority allowing the
President to waive provisions in for-
eign assistance legislation by changing
the standard for providing economic
assistance to one of importance to U.S.
national interests and raising from $50
million to $756 million the amount of as-
sistance that can be provided under
this authority to any one country in a
given year.

Let me conclude by giving special
thanks to my distinguished colleague
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from Maryland, Senator SARBANES,
who as chairman of the Foreign Assist-
ance Subcommittee, had demonstrated
superb legislative skill in shepherding
this bill through the Senate, and in
large measure, through conference
with the House.

Finally, Mr. President, a section of
the conference report dealing with the
Export-Import Bank debt reduction
and participation of the Inter-Amer-
ican Development Bank under the En-
terprise for the Americas Initiative
was inadvertently not omitted from
the conference report. I ask unanimous
consent that the omitted material be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EXPORT-IMPORT BANK DEBET REDUCTION

The Senate amendment (sec. 771) author-
izes the President to sell to any eligible pur-
chaser any loan or portion of a loan of an eli-
gible country that was made pursuant to the
Export-Import Bank Act of 1945. After the
payment for the loan has been received, the
President may sell, reduce or cancel the Ex-
port-Import Bank debt involved in the trans-
action. The President is authorized to estab-
lish the terms and conditions of the trans-
action. Instructions regarding the notifica-
tion of the Export-Import Bank of the trans-
action are specified.

The Senate amendment (sec. T72) directs
that proceeds from the transaction author-
ized in section 771 be deposited in an account
created for the repayment of such loans. Sec-
tion 773 of the Senate amendment defines an
eligible purchaser as an entity who presents
plans to the Agency for International Devel-
opment for using the loan only for purposes
of a debt-for-child development swap, a debt-
for-development swap, debt-for-education
swap, debt-for-environment swap or debt-for-
nature swap. Section 774 of the Senate
amendment instructs that the Administrator
of the Agency for International Develop-
ment, in consultation with interested non-
governmental organizations, shall identify
activities that use natural resources on a
sustainable basis and promulgate environ-
mental standards in review of proposed ac-
tivities. The standards must identify and
prohibit the sale of credits in support of ac-
tivities which involve substantial threats to
the environment.

Section 7756 of the Senate amendment in-
structs that prior to a Export-Import Bank
debt reduction transaction, the Agency for
International Development shall consult
with debtor countries which will receive the
benefit of the debt reduction regarding,
among other things, the amount of the loan
to be reduced.

The House bill has no comparable provi-
sions.

The conference substitute (sec. 821) con-
tains provisions substantially similar to the
Senate amendment. However, references to
the Agency for International Development
were not included in the substitute. In addi-
tion, the requirement to identify eligible ac-
tivities for Export-Import Bank debt reduc-
tion has not been included in the substitute.
In addition, the conference substitute com-
bines the terms ‘‘debt-for-development’ into
a single term—*‘debt-for development.” This
was done because the term ‘‘debt-for-devel-
opment” was earlier defined to include debt-
for-child development”™ and ‘‘debt-for-edu-
cation.”
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Finally, the conference substitute contains
a set of eligibility criteria for nations to at-
tain before they can qualify for Export-Im-
port Bank debt reduction benefits under the
Enterprise for the Americas Initiative. These
criteria are to be applied separately from the
criteria nations must meet in order to qual-
ify for benefits under the Multilateral In-
vestment Fund.

The committee of conference believes the
reduction of Export-Import Bank debt reduc-
tion can be of substantial benefit for qualify-
ing nations of the Western Hemisphere mired
in official debt payments. In an effort to pro-
vide relief for qualifying nations, the reduc-
tion of Export-Import Bank debt should be
undertaken as quickly as possible. In addi-
tion, to provide further relief for qualifying
nations, the committee of conferees urges
the Administration to urge other creditor
nations to reduce the amount of their offi-
cial debt held by Latin American and Carib-
bean nations.

The committee of conferees is concerned
about potential adverse environmental im-
pacts resulting from equity investments
funded by Export-Import Bank credits used
in debt-for-equity swaps. To ensure the envi-
ronmental integrity of such projects, the
process by which the Treasury Department
consults with interested non-governmental
organizations to formulate standards for re-
view of proposed World Bank projects that
may have adverse impacts on wetlands, trop-
ical moist forests and savannah regions
should serve as a model for the development
of guidelines for review of projects to be
funded by debt-for-equity swaps of Export-
Import Bank debt.

PARTICIPATION OF THE INTER-AMERICAN
DEVELOPMENT BANK

The Senate amendment (sec. 722) mandates
that the Secretary of Treasury, in consulta-
tion with other U.S. agencies, work closely
with the Inter-American Development Bank
(IDB) in the implementation of the IDB's in-
vestment sector reform programs and to co-
ordinate U.S. bilateral assistance programs
with IDB investment reform programs. The
Senate amendment also requires that the
Secretary of Treasury prepare and transmit
a report to the Speaker of the House and the
Chairman of the Committee on Foreign rela-
tions, within six months of the date of enact-
ment, providing details of the specific in-
vestment sector reform programs under-
taken by the IDB and of ways in which U.S.
bilateral programs have complemented those
reform efforts.

The House bill contains no comparable pro-
vision.

The conference substitute (sec. 831) is simi-
lar to the Senate amendment, except that it
drops references to consultation with other
agencies and provides for the report to be
transmitted to the Chairman of the House
Banking, Finance and Urban Affairs Com-
mittee.

ENTERPRISE FOR THE AMERICAS INVESTMENT

FUND

The Senate Amendment (sec. 723) amends
Chapter 4 of part II of the Foreign Assistance
Act of 1961 to add a new section to that Act
(sec. 539) establishing the Enterprise for the
Americas Investment Fund.

This amendment (sec 539(a)) authorizes
$100 million annually in appropriations for
fiscal years 1992-96 as the U.S. contributions
to the new fund.

It (sec. 539(b)) also authorizes the Sec-
retary of Treasury to contribute $500 million
to the Enterprise for the Americas Fund sub-
ject to the following conditions: that an
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agreement has been negotiated establishing
the terms and conditions under which the
Fund will operate, that two additional do-
nors have agreed to contribute at least $500
million to the Fund, that the agreement has
been transmitted to the Congress under pro-
cedures established pursuant to sec. 634A of
the Foreign Assistance Act of 1961, and that
a biannual report of the activities of the
Fund be prepared and submitted to the Con-
gress by the IDB.

Further, it (sec. 539(c)) sets forth the prin-
cipal purposes for which U.S. assistance will
be provided to the Fund for disbursement to
eligible countries. Assistance from the Fund
is to be provided for technical assistance in
connection with domestic constraints to in-
vestment, for human capital development,
and for private enterprise development.

In addition, the Senate amendment (sec.
539(d)) gives the Secretary of the Treasury
one year to meet the conditions set forth in
this section.

The House bill contains no comparable pro-
vision.

The conference substitute (sec. 832) deletes
reference to the Foreign Assistance Act and
instead amends the Inter-American Develop-
ment Bank Act to add a new section (sec. 37)
to that Act establishing the Enterprise for
the Americas Investment Fund.

Sec. 37(a) of the conference substitute is
identical to the Senate amendment (sec.
539(a)).

Sec. 37(b) of the conference substitute is
similar to sec. 539(b) of the Senate amend-
ment but deletes reference to Sec. 634A of
the Foreign Assistance Act of 1961 as it per-
tains to the submission of the agreement es-
tablishing the IDB Fund to the Congress for
review. It provides for the agreement to be
transmitted to the Chairman of the House
Banking, Finance and Urban Affairs Com-
mittee rather than the Speaker of the House.
It also provides for the IDB to prepare and
make public an annual report on the oper-
ations of the IDB Fund.

Sec. 37(c) of the conference substitute is
similar to sec. 53%(c) of the Senate amend-
ment. In addition, the conference substitute
adds a fourth purpose for the IDB Fund: to
support the development and strengthening
of host country capabilities for ensuring the
environmental soundness of investment ac-
tivities. It also requires that no more than 40
percent of the annual disbursements from
the Multilateral Investment Fund can be
used for any single use authorized in sub-
section (d).

While recognizing the need to use disburse-
ments from the Enterprise for the Americas
Investment Fund to allow nations to reform
their investment regimes, the committee of
conference also believes that substantial dis-
bursements from the Fund should be used to
address social problems generated in the
context of such investment reforms. In par-
ticular, the committee of conference wishes
to state clearly its belief that, in addition to
re-training assistance, substantial disburse-
ments from the Fund should be for the pur-
pose of designing social safety nets, includ-
ing assistance for food, housing and other so-
cial needs which may occur with the imple-
mentation of investment reforms.

Sec. 37(d) of the conference substitute is
similar to sec. 539(d) of the Senate amend-
ment, with a change in the time period with-
in which the Secretary of the Treasury must
meet the conditions set forth in the section
from one to two years.

The conference substitutes (sec. 37(e) man-
dates that the Secretary of the Treasury in-
struct the U.S. representatives to the Fund
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to vote against any activities of the Fund
that may have a significant adverse impact
upon the environment.

The conference substitute (sec. 37(f)) sets
forth the eligibility criteria which must be
met for a country to receive U.S. monles
from the IDB Fund: It must be a Latin Amer-
ican or Caribbean country; have concluded
various agreements with the IMF, World
Bank, IDB and private creditors, as indica-
tors that appropriate economic policies are
being pursued; have a democratically elected
government; not have a government which
harbors or sponsors international terrorists;
be cooperating on narcotics matters; and
have a government (including its military
and security forces) which respects human
rights.

The conference substitute (sec. 37(g)) pro-
vides for the President to make eligibility
determinations subject to the criteria speci-
fied in sec. 37(f).

The committee of conference has agreed to
eligibility criteria that determine which
countries may receive disbursements of
United States assistance from the Enterprise
for the Americas Investment Fund. However,
concern was voiced by some members of the
conference that some of these criteria could
adversely affect on-going efforts to obtain
contributions and finalize negotiations to es-
tablish the Fund on a multilateral basis. If
the eligibility criteria agreed to during the
conference prove to be an obstacle to the
successful completion of such negotiations,
the committee of conference has agreed to
seek to alter expeditiously these criteria,
through legislative action by the Senate
Committee on Foreign Relations and the
House Committee on Banking, Finance and
Urban Affairs.

The committee of conference believes, as a
general proposition, that nations seeking to
use the resources of the Enterprise for the
Americas Investment Fund should have
reached agreement with their commercial
creditors concerning any outstanding issues
related to the repayment of commercial
debt. However, the committee of conference
expects that this requirement be applied in a
balanced manner. In particular, the commit-
tee of conference believes that, if this re-
quirement is used unfairly as bargaining le-
verage by commercial creditors against a
debtor country, the President should not
deny such country access to the Fund solely
because an agreement between such country
and its commercial creditors has not been
concluded.

Mr. CRANSTON. Mr. President, the
International Cooperation Act of 1991,
so ably managed by my dear friends
and colleagues the distinguished chair-
man of the Foreign Relations Commit-
tee, Mr. PELL, and the senior Senator
from Maryland, Mr. SARBANES, con-
tains many important and
groundbreaking provisions.

Today, as we prepare to mark the
499th anniversary of the arrival of Eu-
ropeans to our hemisphere, I take par-
ticular pride that the foreign aid bill—
soon to be sent to the President—con-
tains an important provision designed
to strengthen the rights and well-being
of the some 40 million people whose an-
cestors were already here when Chris-
topher Columbus came to the Ameri-
cas.

Section 75656 of the bill, entitled ‘‘In-
digenous Peoples in Latin America and
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the Caribbean,” grows out of a larger
proposal I made earlier this year when
I introduced the ‘‘Pan-American Cul-
tural Survival Act of 1991.” That bill
was designed to help, on the eve of the
500th-year anniversary of Columbus’
arrival, ameliorate the centuries-long
history of neglect and violence visited
upon this hemisphere’s earliest inhab-
itants.

Section 756 calls on the Secretary of
State to prepare, in cooperation with
the Agency of International Develop-
ment, a report on the status and treat-
ment of indigenous peoples in Latin
America, to be submitted to Congress
on February 28 of each year. Signifi-
cantly, this date is also the day which
the State Department is to issue its
annual human rights report.

Section 755, according to the bill lan-
guage approved in conference between
the House and the Senate, should con-
tain all available information about
the promotion and protection of civil,
political, social, cultural, and eco-
nomic rights and traditions of indige-
nous peoples in the hemisphere.

The bill also requires the report to
delineate the extent to which indige-
nous peoples are able to participate in
decisions affecting the protection of
their lands, cultures, and traditions,
and the allocation of natural resources.
And it says that it must also detail the
steps the United States has taken to
ensure that U.S. development assist-
ance programs promote the well-being
of indigenous peoples.

The importance of this section in set-
ting the agenda for this vital human
rights and democratization issue can-
not be overestimated. Currently, indig-
enous peoples in the Americas sit at
the lowest rung of their countries’ so-
cial, political and economic ladder.
Hundreds of tribes and scores of indige-
nous languages border on extinction.

As ideological conflict and political
violence appear to be receding from
many regions in our hemisphere, the
issue of the rights of native peoples be-
comes the new frontier for those con-
cerned with human rights, the environ-
ment, and issues of democratic consoli-
dation.

Mr. President, in 1976, the late Sen-
ator Hubert Humphrey and I worked
together to make mandatory the provi-
sions for section 502B of the Foreign
Assistance Act of 1961.

The enactment of this legislation, a
group effort to which many contrib-
uted, helped provide for a revolution in
human rights in U.S. foreign policy
and, therefore, the world. One of its
provisions, of course, was the State De-
partment’s annual human rights re-
port. Section 755 is a clear descendant
of that legislation.

Mr. President, if I may, I would like
to ask my friend, the senior Senator
from Rhode Island, a few questions
about the section, and to thank him for
his help and support in this effort.
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Mr. PELL. Mr. President, let me just
thank my friend and colleague on the
Foreign Relations Committee, Mr.
CRANSTON, for his remarks. I think this
effort, section 755, does represent—as
he stated—an important continuity to
the work initiated with the 502B legis-
lation.

I am certain we will be hearing a lot
more about this issue as we approach
Columbus Day 1992. Section 755 is a
very constructive and positive way to
begin some hard thinking on what
might be done for and with the native
peoples of this hemisphere.

Mr. CRANSTON. I thank the Senator
for his remarks. I would like to ask
him if my understanding—that the re-
port required in section 755 will deal on
a country-by-country basis with the
status and condition of native peoples
in Latin America and the Caribbean—is
correct.

Mr. PELL. That is correct.

Mr. CRANSTON. It is my understand-
ing that the date of submission of the
report, February 28, was chosen so that
the date for compliance with section
755 is the same as the release of the an-
nual State Department human rights
report. The simultaneous release of the
two reports, I would hope, will give ad-
ditional standing and emphasis to the
plight of millions of native peoples.

Mr. PELL. The Senator makes a good
point, and that was certainly my un-
derstanding of why the February 28th
date was chosen. Let me just say that
section 502B has been one of the most
important tools we have to work with
in ensuring the promotion of American
concepts and values around the world.
Section 756 is worth continuation of
that effort.

Mr. CRANSTON. Mr. President, I
would like to point out that the lan-
guage of section 755 also requires re-
porting on the economic rights and tra-
ditions of indigenous peoples.

Recently Richard Schultes, a noted
ethnobiologist from Harvard Univer-
sity, gave a cogent sample of one as-
pect of these rights and traditions,
which is the promotion and protection
of indigenous knowledge. According to
Schultes:

The accomplishments of indigenous peo-
ples in learning plant properties is a result of
a long and intimate association with, and
utter dependence on, their ambient vegeta-
tion. This native knowledge warrants careful
and critical attention on the part of modern
scientific efforts. If phytochemists must ran-
domly investigate the constituents of bio-
logical effects of 80,000 species of Amazonian
plants, the task may never be finished. Con-
centrating first on those species that people
have lived and experimented with for millen-
nia offers a short cut to the discovery of new
medically or industrially useful compounds.

Mr. President, as a recent cover story
on indigenous peoples in Time maga-
zine suggested, these issues—the pro-
motion and protection of indigenous
knowledge—is one of the cutting edge
issues of scientific progress and human
advancement in our time.
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For example, information on 119
known useful plant-derived drugs were
analyzed to determine how many were
discovered because of traditional
knowledge on the plants from which
they were isolated.

Analysis of plant-based products on
today’s market shows that 74 percent
have the same or related use in West-
ern medicines as originally used by in-
digenous curers. Yet, if selected ran-
domly, estimates are that only one in
10,000 to 35,000 plant samples will yield
a medically useful activity.

As many as 256 percent of prescrip-
tions in the United States contain nat-
ural products extracted from plants.
Including medicines sold over the
counter and herbals, the estimated
value of plant-based drugs sold in the
United States was $11 billion in 1985.

Yet, today there exists no consistent
or conclusive international program to
monitor ownership of, or protection
for, traditional knowledge. Con-
sequently, the invaluable contribution
of indigenous peoples in use of their
plant and animal resources remains
left uncompensated.

By failing to acknowledge and place
value on this knowledge, the United
States is overlooking a critical oppor-
tunity for sustainable development.

It could promote the conservation of
biological resources in situ by
ecosystems, sustain the livelihoods and
lifestyles of indigenous cultures, and
equitably distribute the benefits of de-
velopment to the technicians who have
discovered, maintained and developed
this knowledge within their cultures
for generations.

I, therefore, would hope that the lan-
guage, ‘‘economic rights and traditions
of indigenous peoples,” would take
these vital issues into account.

This might be done, if, perhaps, not
in an exhaustive way, at least in a way
that delineates their importance for in-
digenous peoples in each of Latin
America's republice and those of the
Caribbean of the promotion and protec-
tion of indigenous knowledge.

I also believe that in outlining the is-
sues involved, and how they play out in
each country, the report could provide
an important reference for what has
been done, and what needs to be done,
both nationally and internationally, so
everyone benefits from this vast, but
quickly depleting, natural reservoir of
knowledge.

Mr. President, I would like to ask the
Senator from Rhode Island if it is his
understanding as well that the phrase
“‘economic rights and traditions’ en-
compasses the concerns I have just
mentioned.

Mr. PELL. That is my understanding,
too.

Mr. CRANSTON. I thank the Senator
for his patience and help in establish-
ing congressional intent concerning
this legislation. I look forward to his
insight and guidance as we move to-
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ward the next step in dealing with this
issue.

Mr. President, the report require-
ment contained in section 75656 comes on
the heels of the release by the Congres-
sional Research Service of an excellent
work, “Latin American Indigenous
Peoples and Considerations for U.S. As-
sistance,” prepared at my request.

The CRS study focuses on three
countries in Latin America where in-
digenous peoples form large, and large-
ly underrepresented, populations in re-
cently-emerging democracies—Bolivia,
Ecuador and Guatamala. I recommend
this path-breaking work to both my
colleagues and to those at State and
AID who will be responsible for prepar-
ing the hemisphere-wide report man-
dated by section 755.

I would also like to take this oppor-
tunity to thank the CRS staff who
worked on the report for their impor-
tant contribution. They are: Nine M.
Serafino, Mark P. Sullivan, Maureen
Taft-Morales, Curt Tarnoff, Roger
Walke, and Sherry B. Shapiro. Their
unique perspectives inform and enliven
the debate on this issue, and I am sure
that the report will be used as an im-
portant tool for study for some time to
come.

Mr. President, I recently shared cop-
ies of the CRS report with top officials
of AID, the National Endowment for
Democracy, and the National Demo-
cratic Institute for International Af-
fairs [NDI]. I ask unanimous consent
that their reactions to the report be
printed in the RECORD, as well as an ex-
cellent article by foreign service officer
Thomas A. Shannon, which appeared in
the September issue of the Foreign
Service Journal.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AGENCY FOR
INTERNATIONAL DEVELOPMENT,
Washington, DC, August 6, 1991,
Hon. ALAN CRANSTON,
U.S. Senate,
Washington, DC.

DEAR SENATOR CRANSTON: Thank you for
your letter of July 15, 1991, concerning the
Congressional Research Service (CRS) re-
port, Latin American Indigenous Peoples and
Consideration for U.S. Assistance. Dr.
Roskens has asked me to reply on his behalf.

CRS has prepared a thoughtful analysis of
historic and present, social and political dif-
ficulties faced by the indigenous peoples of
Latin America. The Agency for International
Development (A.I.D.) shares your concern for
these peoples, their survival, culture and fu-
ture

As noted in the study, native peoples of
Latin America and the Caribbean (LAC) have
suffered serious offenses to human, civil and
political rights. It is an important U.8. pol-
icy objective to support these rights for all
individuals. Experience shows that countries
governed through a democratic system main-
tain a responsiveness to the needs of its peo-
ple. A.I.D. works throughout the LAC region
to strengthen elements contributing to
strong democracies. Many efforts, including
the strengthening of educational, judicial,
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and electoral systems, are identified in the
report.

A.LD.'s family health and training pro-
grams also emphasize meeting needs of in-
digenous poor in both rural and urban areas.
Rural development, agricultural training,
technical services, and environmental con-
servation programs, in cooperation with the
host government, provide direct benefits to
many indigenous groups in the LAC region.

In addition to focusing on specific needs,
A.LD. directs assistance designed to support
broad-based sustainable economic growth
which will lead to more jobs and greater op-
portunities for indigenous peoples in the
LAC region.

We appreciate your forwarding a copy of
the CRS report for our review. As the 500th
anniversary of Columbus' arrival approaches,
it is imporant that we continue to focus on
the needs of the indigenous peoples in the
Western Hemisphere.

Sincerely,
R. RAY RANDLETT,
Assistant Administrator
for Legislative Affairs.

NATIONAL ENDOWMENT FOR DEMOCRACY,
Washington, DC, July 31, 1991.
HON. ALAN CRANSTON,
U.S. Senate,
Washington, DC.

DEAR SENATOR CRANSTON: Thank you for
your letter of July 23, in which you urge in-
creased Endowment support for the political
development of indigenous groups in Central
and South America. I found the accompany-
ing Congressional Research Service study to
be highly informative, and have passed it on
to our Latin American program staff for
their review.

In its worldwide grant program, the En-
dowment takes into account national and
cultural diversity which exists within sov-
ereign states as well as among them. In
Latin America, the Endowment seeks to be
as responsive as possible to requests for local
groups and to assist in their efforts to fur-
ther democratic development through the
peaceful mobilization of forces for genuine
political participation and national self-ex-
pression. While we are sensitive to the need
for greater support for programs that pro-
mote the well-being of Latin America’s na-
tive people's, our program plans are largely
dependent on the quality and quantity of
proposals received. To date, very few propos-
als from Latin American movements rep-
resenting the concerns and aspirations of na-
tionality groups or ethnic minorities have
come to our attention. However, as noted in
the CRS report, such groups are often the
beneficlaries of a number of NED-funded
democratic civic education programs in the
region. We would certainly welcome propos-
als directly from democratic indigenous or-
ganizations for promising initiatives in this
area.

I appreciate your continued support and
interest in the Endowment, and I hope that
the future will provide us with new opportu-
nities for enhancing the role of ethnic cul-
tures in the Latin American democratic
process.
Sincerely,

CARL GERSHMAN.
NATIONAL DEMOCRATIC INSTITUTE
FOR INTERNATIONAL AFFAIRS,
Washington, DC, August 8, 1991.
HON. ALAN CRANSTON,
U.S. Senate,
Washington, DC.

DEAR ALAN: Thank you for a copy of your

CRS study analyzing the impact of U.S. for-
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eign assistance on native Americans living
in Central and South America.

As you know, NDI has been working in
Guatemala and has noted with concern the
political and economic marginalization of
the indigenous population. The enclosed re-
port on the 1990 elections in Guatemala
notes as one of its summary conclusions the
lack of incentives for indigenous groups to
participate in national political life. Unhap-
pily, the CRS report concludes that such op-
portunities are limited throughout Central
and South America.

NDI is very interested in continuing its
program in Guatemala and it is our hope
that a portion of this work can focus on the
serious problems facing the indigenous popu-
lation. Democracy in Guatemala (or Bolivia
or Ecuador) will not be completely realized
until this portion of the population is in-
cluded in the political process on equal
terms.

Best personal regards.

Sincerely,
J. BRIAN ATWOOD.
[From the Service Journal, September 1991]
DIPLOMACY'S ORPHANS: NEW ISSUES IN HUMAN
RIGHTS
(By Thomas A. Shannon)

We are living through a period of quiet but
profound change in the international human
rights agenda, which will pose new diplo-
matic challenges to the United States, While
the principal human rights issue of the
1980s—political repression—will remain our
primary human rights concern through this
decade, several new issues have emerged that
do not easily fit into our traditional under-
standing of human rights. Nevertheless, the
United States must come to terms with
these ‘““‘new" issues, or lose what influence it
has over the human rights agenda.

CHILDREN OF POVERTY

First on the list are the rights and welfare
of children. Vigilante killings of street chil-
dren in several Latin American countries
have highlighted an explosive Third World
social problem that has been declared a
human rights issue by such groups as Am-
nesty International and Americas Watch.
Rapid urbanization and the breakdown of
family structure under grinding poverty
have turned millions of children out onto the
streets of Latin America, Asia, and Africa.
Deprived of normal care, feeding, and edu-
cation, many of these children take to petty
thievery, prostitution and drugs. Lack of so-
clal services and creaky judicial systems
have provided few institutional means to
deal with this problem. Consequently, off-
duty policemen and businessmen in some
cities have taken matters into their own
hands, forming extrajudicial groups that
harass, intimidate, and kill street children.

The reemergence of death squads in some
Latin American cities, but this time without
the political overtones of the past decade,
underscores the precarious existence of
many of the world's children, who neither
have a voice in government nor wield eco-
nomic or political clout. The recognition
that many nations are failing their children
prompted the 1990 UN-sponsored World Sum-
mit for Children, the largest-ever gathering
of heads of state. The World Convention on
the Rights of the Child, adopted unani-
mously by the UN General Assembly in 1990,
set benchmarks by which nations' treatment
of children can be judged.

CULTURAL SURVIVAL

Second is the right of indigenous people to
retain their cultures and ways of life. His-
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torically, this issue has been treated as an
anthropological problem. It achieved human
rights status only recently, when Indian cul-
tures were violently and systematically re-
pressed by central governments, as in the
cases of the Guatemalan Maya and Nica-
raguan Miskito during the 1980s.

This understanding is changing. Respon-
sibility for protecting primitive Indian
groups has devolved upon governments, as
publics acknowledge that some groups face
cultural and physical extinction unless their
contact with the modern world is better con-
trolled. Although some governments are re-
luctant to accept this responsibility, inter-
national human rights organizations are not
reluctant to assert it. Amnesty
International's interest in the fate of Bra-
zil’'s Yanomami Indians—a tribe decimated
by disease and the depredations of their
homeland by timber poachers, ranchers, and
miners—is evidence that the issue has en-
tered the mainstream of the human rights
community.

Environmental organizations, too, have ex-
pressed interest in the fate of indigenous
peoples, adding political urgency to the
issue. Environmentalists know that most in-
digenous groups depend for their survival on
their habitat; the economic development of
their traditional lands is a direct and imme-
diate threat to them. The melding of human
rights and environmental concerns is a new
and politically powerful development which
will ensure that the plight of many indige-
nous peoples is well publicized throughout
Europe and North America.

STRUGGLE AND FLIGHT

The last item on the emerging human
rights agenda is the rights of refugees and
other displaced persons. Again, the problem
is not a new one; what has changed is our un-
derstanding of it. In the past, refugee rights
have been viewed largely as a humanitarian
issue, acquiring a human dimension only
when the displaced persons were political ex-
iles. However, the suffering inflicted on refu-
gee groupe in the Middle East, Southeast
Asia, Central America, and Africa—either
through political manipulation, denial of re-
llef supplies, or outright attack—has high-
lighted the central human rights aspect of
this problem. America’s own strapped re-
sources and public ‘‘compassion fatigue
make uncertain the U.8. ability to continue
to respond to these man-made disasters. The
result is a growing consensus that the inter-
national community must hold to account
governments that provoke, countenance, and
manipulate the mass displacement of human
beings.

The emerging human rights agenda poses a
tough diplomatic challenge. The issues on
the agenda reflect deep-rooted economic, so-
cial, and political problems that admit of no
quick fixes. Unlike political violence, these
issues also are not amenable to the cus-
tomary finger-pointing and condemnation.
This is not to diminish responsibility for
human suffering, but to recognize that in
most cases, harsh rhetoric gives reluctant
governments an excuse to resist inter-
national ure.

Unless handled adroitly and in good faith,
human rights issues will drive a wedge be-
tween the developed and developing worlds.
Third World nations are already nervous
about what they perceive as the erosion of
the traditional concept of state sovereignty,
which provided them some measure of pro-
tection from outside interference. While
international interest in human rights pro-
tection is legitimate, it must keep govern-
ments focused on human rights and not per-
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mit them to slide off the point by claiming
that national independence is at stake.
WAYS AND MEANS

How to accomplish this? A modest begin-
ning would include the following: first, a re-
examination of the structure of the State
Department's annual human rights report
(see page 33). The format needs to be revised
and expanded to include these new issues.
Since much of the human rights report's
structure ig legislatively mandated, such a
review would probably require consultation
with the Congress.

Second, redouble U.S. efforts in multilat-
eral human rights fora. Such fora are a use-
ful means to engage countries that would
otherwise resist bilateral approaches on
human rights. For such fora to be effective,
however, they must focus on real human
rights issues. Efforts by some Third World
nations to introduce extraneous issues, such
a8 national economic development as a
human right, or to include as fora members
known human rights abusers, such as Cuba,
must be resisted. Finally, we must look for
creative ways to express our willingness to
help countries struggling to improve their
human rights records—for instance, Admin-
istration of Justice programs that help train
police and courts in juvenile justice. Al-
though such programs would have only a
limited impact, they would identify us dip-
lomatically as part of the solution and not
part of the problem.

While efforts to provide protection to po-
litically marginalized and vulnerable groups
is a marked expansion of our traditional
human rights policy, it is in keeping with its
overall purpose. The history of the 1980s
should be evidence enough that human
rights issues can be ignored only at our own
risk.

(Thomas A. Shannon is special assistant to
the ambassador at Embassy Brasilia.)

Mr. CHAFEE. Mr. President, I am
voting in favor of the legislation before
us today, the International Security
Cooperation Act of 1991. I am support-
ing this bill because it contains two
important provisions: It overturns the
Mexico City policy and restores fund-
ing for the U.N. Fund for Population
Assistance [UNFPA]. These two issues
are crucial in our efforts to make qual-
ity family planning services available
to women all over the world.

Mr. President, I have been involved
for many months now in the fight to
overturn HHS regulations which pro-
hibit federally funded family planning
clinics from providing any information
about abortion to pregnant women,
even when a woman asks for that infor-
mation. These regulations have been
dubbed the gag rule because they put a
gag on the mouths of health profes-
sionals and prohibit them from talking
about certain subjects, namely, abor-
tion.

The Mexico City policy is the inter-
national gag rule. This policy began in
1984 and it prohibits U.S. population
assistance funds from going to indige-
nous private family planning agencies
overseas that provide information
about abortion with private and non-
U.S. funds. In many countries all over
the world, abortion is a legal option,
yet family planning clinics which re-
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ceive U.8. funds must either deny pa-
tients information or forego their criti-
cal U.8. dollars.

This policy undermines the purpose
of our international family planning
program. The program is designed to
increase access to quality family plan-
ning services, yet the Mexico City pol-
icy does just the opposite. It harms the
very people we are attempting to help
through our international population
assistance program. Much of this as-
sistance goes to underdeveloped, Third
World countries to help the poorest of
the poor. I am pleased that the meas-
ure before us today overturns this
cruel and discriminatory policy.

I am also pleased, Mr. President, that
this bill restores funding for the U.N.
Fund for Population Assistance
[UNFPA]. UNFPA is the largest multi-
lateral organization providing family
planning and population assistance in
the world. More than 141 developing
countries receive family planning as-
sistance from the UNFPA.

The United States has withheld its
contribution to the fund for the past 6
yvears because China allegedly has a
policy of coerced abortion and involun-
tary sterilization. But the fact is there
is no evidence that UNFPA provides
support for the programs in China. In
1985, the same year we stopped giving
money to the fund, the Agency for
International Development [AID] con-
ducted a study on this issue and deter-
mined that UNFPA ‘“neither funds
abortions nor supports coercive family
planning practices through its pro-

Mr. President, I do not support any
so-called family planning policy which
would coerce women to have abortions,
nor would I support a policy which
forces women to bear children against
their will. The provision included in
the bill before us today contains many
safeguards to ensure that the money
we contribute to the UNFPA will not
go toward supporting such policies as
heinous as forced abortion and steri-
lization. It states explicitly that the
funds will not be made available for
programs in the People’s Republic of
China and that the United States funds
will be kept separately and monitored
by the United States Ambassador to
the United Nations.

Our contribution to the UNFPA is
critical, and I am pleased that this bill
restores funding for this worthwhile
program.

There are provisions in this bill, how-
ever, that cause me serious concern—so
much so that were it not for the
UNFPA section, I would vote against
this measure. One such provision is
section 124, which deals with the pur-
chase of U.S. goods and services and
cargo preference. The bill, approved by
the Senate, required those countries
receiving more than $10 million in U.S.
cash assistance to buy an equivalent
amount of U.S. goods and services, and
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to ship at least half of those goods to
their countries on U.S.-flag carriers
with a cap on U.S. shipping rates of no
more than 30 percent above average
international rates.

This new requirement is bad news. If
we place such restrictions on our cash
assistance, not only will we hurt the
very Third World countries to whom
we are trying to extend some help, but
we also will hurt the effectiveness of
our cash transfers as a policy tool. The
countries that would be affected by
this provision already import a higher
value of U.S. goods than the amount of
the cash assistance we give them. As a
result, this provision would simply
force those countries to use U.S.-flag
vessels. That would have two negative
results—a double-whammy.

First, according to the Agency for
International Development [AID], the
shipping rate for U.S.-flag carriers is
significantly more than the competi-
tive international shipping rate. That
means the recipient countries will be
forced to pay out more money to ship
our goods than they would have paid in
the competitive market. And second,
that in turn means that the recipient
countries will end up taking a large
share of the very cash assistance we
have given them to pay for our higher
shipping rates. That is money that
might have gone to our farmers for
more commodity purchases, but will
end up going toward U.S. shipping
costs.

It does not take a rocket scientist to
realize why this provision will reduce
the effectiveness of our tool of foreign
assistance—why would any country
want to take assistance with so many
strings attached? It is not a good deal
for them.

I had hoped that the conferees would
drop this cargo preference provision.
Instead, the conference changed the
terms of the new requirement. Now,
the recipient country need only spend
an amount equal to 75 percent—by fis-
cal year 1996—of our cash aid on U.S.
goods. Now, the requirement does not
apply to countries receiving less than
$25 million, rather than $10 million.
And finally, instead of the 30-percent
cap on U.S. shipping rates, the con-
ference report requires 50 percent of all
U.S. goods to be shipped on U.S.-flag
vessels ‘“to the extent such vessels are
available at fair and reasonable rates.”

Mr. President, those are not much in
the way of changes. They do not ad-
dress the problems caused by this new
requirement; some details are changed,
but the essence is the same.

Also of concern is the bill language
which changes the manner in which the
Foreign Military Financing [FMF'] Pro-
gram is administered. As presently
crafted, the bill would require that aid
to Greece, which heretofor has con-
sisted primarily of loans, be converted
to 40 percent grants in fiscal year 1992
and 70 percent grants in fiscal year
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1993. This poses a problem for two im-
portant reasons—first, it ties the hands
of the administration by earmarking a
substantial portion of the program.
Second, because of overall limits on
the program, drastically increasing the
earmarked aid for one country, of ne-
cessity, means that aid for numerous
other countries will have to be reduced.

As it stands now, four countries—Is-
rael, Egypt, Turkey, and Greece—re-
ceive the lion’s share of FMF funds.
When two other priority nations—
Pakistan and the Philippines—are
added, there is only a small amount
left over for all the rest of the world. In
1992 the administration would have to
cut $76 million elsewhere and in 1993
$180 million. Since several countries re-
ceive only a small grant now, many of
these nations would have to be elimi-
nated from the program entirely to
make up this shortfall. I believe the ad-
ministration needs to have the power
to make the determination of where
this money will best advance American
interests. As such, I am opposed to pas-
sage of this portion of the bill.

In closing, Mr. President, I would say
that I am distressed about certain
major provisions of this bill. At the
same time, I believe very strongly that
the Mexico City policy and the UNFPA
should be resolved; indeed, were it not
for these provisions, I would be in-
clined to vote against this bill. So, for
the sake of these family planning is-
sues, I will vote for this measure today.

Should the President veto this bill, I
am prepared to reconsider my views
and again weigh the good and the bad
features of this measure.

Mr. DURENBERGER. Mr. President,
I rise to oppose final passage of the for-
eign assistance authorization con-
ference report. I do so for the very
same reasons I voted against the au-
thorization bill when it came before
the Senate in July.

I strongly object to those provisions
that overturn the crucially important
United States-Mexico City policy on
foreign assistance for family planning
programs. I also oppose the provisions
that provide funding for the U.N. Fam-
ily Planning Agency, which is also in-
volved in abortion services.

Additionally, the provisions expand-
ing cargo preference regulations are
completely unacceptable. The Senate-
passed provisions were bad enough, but
the conference committee inserted
House language that only made mat-
ters worse.

President Bush has indicated that he
will veto this bill because of these var-
ious provisions, and I support him in
that decision.

As many of my colleagues and con-
stituents know, the 1972 Foreign As-
sistance Act forbids the use of U.S.
public funding for abortions in foreign
countries. The Mexico City policy of
1984 expanded this restriction, forbid-
ding United States funding of any for-
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eign organization that performs or pro-
vides counseling services for abortion.

I am strongly opposed to the use of
taxpayers’ money, directly or indi-
rectly, to promote abortion in any

way.

Mr. President, I must also object to
the cargo preference provisions of the
bill, which by any reasonable defini-
tion, are anti-farmer and anti-Amer-
ican jobs. During the Senate debate on
the original authorization bill, I co-
sponsored an amendment, which did
not prevail, that would have struck the
provisions that require 50 percent of
U.8. goods purchased through the for-
eign aid program be shipped on U.S.-
flag vessels.

Current cargo preference provisions
are bad enough, but the measure passed
by the Senate and made worse by the
conference expands those provisions,
compounding an already unsatisfactory
system.

According to AID, it costs almost $30
more per ton to ship on U.S.-flag ves-
sels than it does to ship on foreign-flag
vessels. AID indicates that in 1990, that
translates into $21.6 million worth of
goods that were not purchased from
suppliers in each and every one of our
States.

To put it as succinctly as possible,
Mr. President, each dollar spent for the
more expensive U.S.-flag carriers is one
less dollar spent to purchase U.S.-made
products, especially agriculture prod-
ucts.

Mr. President, this is an important
piece of legislation, and I want to con-
gratulate my colleagues on the Foreign
Relations Committee for bringing the
foreign assistance authorization bill
this far. It makes a valuable contribu-
tion to the foreign assistance process
in this country.

It had been my hope that the con-
ference committee would address and
correct the problematic sections so
that President Bush could sign the bill
into law. But there are simply too
many objectionable provisions. I will
vote against final passage of this con-
ference report and urge my colleagues
to do so as well.

Thank you, Mr. President. I yield the
floor.

Mr. GRASSLEY. Mr. President, It is
regrettable that the House-Senate con-
ferees ignored the explicit warnings of
the administration when it issued its
veto threats over various provisions of
H.R. 2508, the International Security
Cooperation Act of 1991. It is no wonder
that it has been over 5 years since a
foreign aid authorization bill has been
enacted.

I share the President's concern about
several of these provisions, and had
thought that the conferees would
strike them. One provision left in the
conference report which drew the
President’s attention in his veto mes-
sage is that which expands cargo pref-
erence, the backdoor, hidden maritime
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subsidy which like a parasite, latches
onto the lifeblood of other programs—
such as those included in this bill,
which are aimed at feeding the world’s
starving. The maritime industry and
unions of this country realize they can
not withstand the scrutiny of having to
come forth publicly to argue for the
amount of subsidy they now receive, so
they rely upon this backdoor approach
provided by cargo preference. Cargo
preference is virtually an open check-
book into Uncle Sam'’s bank account.

The cargo preference provision in
this conference report is even worse
than the earlier Senate passed provi-
sion which I, along with 41 of my Sen-
ate colleagues, strongly opposed. The
Senate version allowed for the reim-
bursement of no more than 30 percent
above what the competitive world rates
would bear.

This conference report allows cargo
preference to ‘‘the extent such vessels
are available at fair and reasonable
rates.”

This standard defined as ‘‘fair and
reasonable rates’’ is nothing new, and
it has been proven time and time again
to be a hollow, meaningless farce. Let
me share an example of what our mari-
time industry views as fair and reason-
able which was reported in the Septem-
ber 10, 1990, edition of U.S. News &
World Report. The article, entitled
“Unpatriotic Profits” follows: ‘‘The
Pentagon is miffed at what it feels is
profiteering by operators of two U.S.
cargo ships. Because the Navy is re-
quired to use American bottoms before
contracting with foreign-owned ships,
it paid the two U.S. carriers $70,000 to
send war materials to the gulf. The
comparable foreign bid: $6,000.”

Mr. President, our maritime industry
believes that forcing American tax-
payers to pay nearly 12 times above the
world competitive rate is “‘fair and rea-
sonable.” I think not, and I believe
that my Senate colleagues concerned
about fraud and waste should be in
agreement with me.

Mr. President, this conference report
should be vetoed. It expands cargo pref-
erence beyond what was covered by the
1985 farm bill compromise, it reduces
the amount of food and assistance we
can direct to needy countries, it dam-
ages our competitiveness of our com-
mercial exports, and it disadvantages
U.S. ports not served by ocean-going
U.S. ships.

Congress needs to go back to the
drawing board on this foreign aid pack-
age, and for this reason, I oppose the
conference report.

In addition, the conference report is
a serious attack on the administra-
tion’s international family planning
programs that reverse reasonable and
effective policies that have been in
place for years. I support the Presi-
dent’s strong opposition to these items.

On the other hand, there are a num-
ber of provisions in the bill that I
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strongly support including our firm
support for Israel and other important
allies around the world. I look forward
to Congress modifying the bill to ex-
clude the unacceptable provisions so
that we can finally, after 5 years, get a
foreign aid authorization bill signed
into law.

Mr. MCCAIN. Mr. President, after
much consideration I must reluctantly
vote against H.R. 2508, the Inter-
national Cooperation Act of 1991. This
past summer I voted for the Senate’s
foreign aid authorization bill. While I
had serious reservations about the bill
there were a number of provisions in it
which I strongly support, and I voted
for it in the hope that those provisions
which I opposed would not be contained
in the conference report we are now
considering. My support for the bill
was also partly premised on its inclu-
sion of my amendment establishing an
emergency border environmental fund
with Mexico.

Unfortunately, Mr. President, al-
though some of the provisions which I
opposed were removed during con-
ference, some others which gravely
concern me remain in H.R. 2508. Of
most concern, are the provisions in the
conference report on the Mexico City
policy and the earmarking of funds for
the U.N. Fund for Population Assist-
ance that clearly contradict the admin-
istration's antiabortion policy.

I might also add, Mr. President, that
my amendment concerning the United
States/Mexico emergency border envi-
ronmental fund was dropped in con-
ference thereby removing one strong
incentive for my support of this bill.
There are a number of other concerns
raised in the administration’s veto
message which I share with the admin-
istration, and which I believe provide
sufficient reason to reject the con-
ference report.

Having said all this, Mr. President, I
cannot help but admit to my lingering
reluctance to oppose the report. As I
have said, there are a great many pro-
visions in this bill which deserve our
strong support. There are provisions
for aid to countries which I think
strengthen many of our most impor-
tant relationships with other coun-
tries, and which would substantially
promote our shared vision of a new
world order.

Moreover, I think the Senate Foreign
Relations Committee and the managers
of the bill deserve the commendation
of the Senate for the hard labor and
good faith which have characterized
their success in bringing the bill this
far. It is my sincere hope that if this
conference report passes and is subse-
quently vetoed by the President that
Congress will send the President a
modified conference report absent the
provisions which the President and I
and other Senators oppose. I would
welcome the opportunity to lend my
strong support to such a measure.
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Mr. DOMENICI. Mr. President, the
time for discussion of this foreign aid
conference report is very limited, but I
want the record to show why I must
vote against its adoption.

Since the last major foreign aid au-
thorization was enacted in 1985, the
world we live in has changed in ways
no one could have foreseen. The most
dramatic examples are the end of the
cold war and the disintegration of the
Soviet Union.

This country, too, has changed. We
are much more aware now than in 1985
that domestic challenges should be our
main focus. We are much more aware
that we can ill afford the billions we
borrowed to send abroad. There is
much more skepticism about the use-
fulness of foreign aid today.

The managers of this bill worked
hard. They gave the President some of
the flexibility he requested. They de-
leted some obsolete provisions. Unfor-
tunately, the conferees were unable to
give any direction to our foreign aid
programs. They didn’t consolidate any
old programs. This foreign aid bill con-
tinues to attempt to be something for
everyone. In no way does it reflect the
changes I just mentioned. It's old aid
in a new package.

This 262-page bill lacks direction. It
piles more new agencies, centers, and
other institutions onto the bureau-
cratic mess we call foreign aid. It does
nothing to convince the American peo-
ple that foreign aid will benefit them,
or, for that matter, substantially assist
the new democracies that desperately
need help. The new democracies, in
fact, get very little attention here.

This bill evades decisions on help for
the Republics of the former Soviet
Union. It exempts an indefinite amount
of Israeli loan guarantees from the dol-
lar limits imposed on every other coun-
try, but it doesn’t provide one penny of
guarantees. Yet, some are being asked
to vote for this measure because it sup-
ports the guarantees.

The main beneficiaries of this con-
ference report are those who admin-
ister these programs: The contractors,
the international agencies, the lobby-
ists, and the special interest groups.
Some of these groups would actually
receive tax dollars to educate the pub-
lic on the benefits of their programs.

For these reasons, Mr. President, I
must oppose this foreign aid conference
report.

Mr. LIEBERMAN. Mr. President, I
rise to support the conference report
on H.R. 2508, the Foreign Aid Author-
ization Act. The conferees have done a
fine job in forging a compromise.

I am particularly grateful for the ef-
forts made by Senators SARBANES and
McCoNNELL and their fine staffs to en-
sure that my amendment, and the com-
panion amendment of Senators BOREN,
BENTSEN, BAUCUS, and BYRD, on trade
and aid was included in the conference
report. While the amendments were
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changed somewhat, the basic purpose
remained intact. This is a good first
step toward getting AID more involved
with developmentally sound capital
projects.

Through capital projects, AID can
help U.S. exporters with their efforts
to capture markets in the more ad-
vanced developing nations and Eastern
Europe. Exports remain crucial to our
Nation's economic growth. Throughout
the present recession, the one bright
spot in the economy has been trade.
Our exporters have kept the economy
afloat. This is particularly true in my
home State of Connecticut. In 1990
alone, State exports grew by nearly 18
percent. Exports provided 84,000 manu-
facturing jobs in the State and another
63,000 jobs in firms dependent on ex-
porting. Close to 20 percent of the
State’'s 6,700 manufacturers export
compared to the national average of 12
percent. In short, Connecticut’s eco-
nomic future is tied to exports.

But the problem for Connecticut ex-
porters, as well as exporters across the
country, is how to remain competitive
against increasing foreign competition.
This competition used to be primarily
from Germany and Japan, but that is
no longer the case. The other dynamic
Asian economies of Korea, Taiwan,
Hong Kong, and Singapore are compet-
ing for global markets. And as Europe
approaches 1892 and the final stages of
European economic unity, the Euro-
pean Community [EC] is rapidly be-
coming a more potent economic force.

While it is not the role of the Federal
Government. to try to solve all the
problems confronting our exporters,
the Federal Government must work
with the American exporting commu-
nity to help them capture new markets
and hold old ones. The lack of Govern-
ment support for U.S. exporters has
caused them to lose out to their com-
petitors in valuable overseas markets,
for sales of a wide range of products in-
cluding computers and telecommuni-
cations equipment and projects. This
means less jobs at home.

According to Ambassador Ernie
Preeg, a former chief economist at AID
and one of the foremost experts on this
issue:

Current market for ca.plt.aJ goods trans-
action * * * which is inaccessible to U.S. ex-
porters because of other governments, is $10
to $12 billion per year, resulting in an esti-
mated $2.4 to $4.8 billion annual loss to U.8.
exports. Future U.S. export loss in high-
growth developing country markets could be
far greater.

Capital projects are those projects
that are integral to building a nation’s
infrastructure: Projects relating to
telecommunications, transportation,
environmental management, and the
building of power systems. Infrastruc-
ture development is crucial to the
building of an economy. Without a so-
phisticated infrastructure, a market
cannot develop, and a nation cannot
prosper.
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My amendment and the one intro-
duced by Senators BOREN, BENTSEN,
and BYRD, was really about one thing:
Using foreign aid to help not only the
aid recipient, but also the U.S. econ-
omy by emphasizing capital projects in
our foreign aid programs. When AID
funds a capital project in our foreign
aid programs. When AID funds a cap-
ital project in a developing nation,
then that means that American prod-
ucts will be used in the building of the
project.

For instance, if AID funds a road in
Indonesia, American manufacturers of
heavy machinery will sell their equip-
ment to the Government of Indonesia
to aid in the building of that road. Our
engineers can help to design it. Our
AID dollars will, therefore, be used to
help create jobs back home. Tradi-
tional development projects are not
often capital intensive, which means
that there is less of an opportunity for
our exporters to sell their products—
capital products such as heavy equip-
ment—than there would be if we fo-
cussed on infrastructure development
programs.

In order to achieve the goal of jobs at
home and development overseas, my
amendment put special emphasis on
AID as a source of funding for capital
projects by establishing a Capital
Projects Office within the Private En-
terprise Bureau at AID to work with
other AID bureaus in putting together
capital projects that are developmen-
tally sound but also beneficial to our
exporters.

My amendment was merely seeking
to build on work already being done by
AID. In testimony before the House
Foreign Operations Subcommittee ear-
lier this year, Henrietta Holsman Fore,
an assistant administrator at AID,
made a strong case for the usefulness
of AID involvement in capital projects.
She said:

The development rationale for capital
projects is compelling. Capital projects help
build strong economies by providing the
basgic infrastructure needed for commerce
and industry. * * * They also address specific
developmental needs. * * * Capital projects
provide employment.

We do not emphasize capital projects
as part of our foreign assistance pro-
grams nearly as much as the other G-
7. We tend to stress basic development
assistance. For example, over 60 per-
cent of bilateral aid from Japan and
Italy involves capital projects, as com-
pared to 14 percent for the United
States. This is not to say that we
should not continue to emphasize hu-
manitarian assistance, but if as Ms.
Fore indicates, capital projects are
good for development and American ex-
porters, then there is no reason for us
not to be doing more of these projects.

AID has been working hard to get
more involved with capital projects.
Average AID spending on capital
projects for the last few years has been
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between $5600 and $600 million. Unfortu-
nately, projections for this year fell
below $500 million to about $420 mil-
lion. We need to offer more support for
capital projects, and the Capital
Projects Office will help to guarantee a
long-term commitment toward pursu-
ing these projects.

If we do not institutionalize support
for capital projects through the cre-
ation of a special office, and if we do
not put in place a tied program with
real financial support behind it, then
our exporters will continue to lose
markets, and we will lose jobs here at
home. We need to create a Capital
Projects Office so that our exporters
will know that we are with them not
merely this year and next but for the
long haul. The Federal Government
often complains about the short-term
focus of the business community, but
we are too often guilty of the same
shortcoming. We need to develop a
long-term strategy in helping our ex-
porters.

There was a time in our Nation’s re-
cent history when trade was considered
to be a foreign aid program for our
friends and allies. After World War II,
we developed a world trading system
that was designed to give foreign na-
tions access to our market while allow-
ing them to protect their own. Well,
this system worked—too well. Now we
run trade deficits that are out of con-
trol.

In a recent study on aid to the Phil-
ippines, Ambassador Preeg summarizes
the related problem of how we view our
foreign aid programs,

The central issue for U.S. foreign economic
assistance * * * ig how to reconcile short-
term foreign policy objectives with longer-
term support for development and strength-
ened economic relations with developing
countries. A case is made—in his study—to
separate the two more clearly and to place
greater em'phasis on the economic dimen-
sion.

This complements Ambassador
Preeg’s thesis from an earlier study on
tied aid where he makes a strong case
argument against the Federal Govern-
ment’s policy of using scarce financial
resources to support noneconomic ob-
jectives that have little commercial
value.

We should listen to these arguments
and refocus our foreign assistance pro-
grams so that they are more reflective
of the changing global economy and
the need to help American companies
keep their ground against powerful for-
eign competitors.

We have to take control of our eco-
nomic destiny, and one way of achiev-
ing this is by eliminating our trade def-
icit. There are things we need to do at
home to achieve that end, but there are
things that we must do abroad as well.
One of those is to get the Government
behind our exporters. A good place to
start is by supporting export financing
programs. The Lieberman amendment
and the companion amendment intro-
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duced by Senators BOREN, BENTSEN,
Baucus, and BYRD contained in this
conference report sends a positive sig-
nal to our exporters that we are serious
about helping them.

Mr. COATS. Mr. President, I plan to
vote against the foreign aid conference
report and want to make my reasons
for this clear. There has not been a for-
eign aid authorization bill since 1985. I
support the efforts of my colleagues to
pass a bill which is enacted into law
this year, but the bill, as it is, is unac-
ceptable.

Several provisions included in the
legislation make the bill unacceptable.
I oppose the cargo preference provision
contained in the bill. This language
would make U.S. exports more expen-
sive and less competitive, and give an
unfair disadvantage to States like Indi-
ana because ocean-going flag ships are
not serving the ports in the Great
Lakes region. The language added to
the bill under foreign military financ-
ing is unduly restrictive as well. I be-
lieve that the President should be
given utmost flexibility in making
these decisions.

I also oppose the language which
would provide funding to the United
Nations Fund for Population Assist-
ance, a program which has been in-
volved in China’s coercive abortion pol-
icy. In addition, the bill overturns the
longstanding Mexico City policy, and
thus would allow United States funding
to go to nongovernmental organiza-
tions which promote or perform abor-
tions as a method of family planning. I
am strongly opposed to these provi-
sions which are contrary to President
Bush'’s antiabortion policy.

There are some good things in this
bill, Mr. President, most notably, the
continued assistance to Israel. I
strongly support the bill’s language,
providing $1.2 billion in economiec sup-
port and $1.8 billion in foreign military
financing assistance. Israel is an im-
portant ally of the United States and
the assistance provided in this bill in-
dicates our continued strong support
for Israel.

President Bush has indicated that he
will veto the bill for the reasons I have
described. I urge him to veto it and
send it back to the conferees quickly,
that they strip these irresponsible pro-
visions and send it back to the Senate,
so that we can get a foreign aid bill
passed this year.

Mr. METZENBAUM. Mr. President,
today the Senate considers the first
foreign aid authorization bill since 1985
that may have a chance of becoming
law. For 6 years, foreign aid bills have
been stonewalled under threat of veto,
or vetoed after passage. For 6 years
Congress has been denied its role in the
foreign aid authorization process. Most
of the time, the bill was vetoed on
rightwing ideological grounds:

Sometimes the problem was military
aid to Central America.
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Sometimes the problem was covert
aid to insurgencies.

Sometimes the problem was human
rights.

But most often, the problem was
family planning. No other issue has
driven foreign policy ideologues more
over the past decade than family plan-
ning.

Mr. President, it appears that this
bill too will fall victim to the ‘‘family
planning veto™.

I'm not talking about abortion: I'm
talking about family planning—contra-
ception; counseling; or ob-gyn services.

Responsible international organiza-
tions have promoted family planning in
less-developed countries for many
years. The United States used to be a
key player in these efforts. For exam-
ple, the United States was the largest
donor to the U.N. fund for population
activities from its creation in 1969,
until 1985. Then—zero: A cutoff. The
United States went from supporter to
spoiler. No foreign aid authorization
bill that included family planning
funds could pass the Congress without
a two-thirds majority. Under this for-
eign aid “new math,” a simple major-
ity wasn't good enough: We needed a
super-majority. Congress’ role in for-
eign aid policy was held hostage by ad-
ministration ideologues and their
rightwing antiabortion allies.

Mr. President, the population explo-
sion is literally the single greatest
threat to the world’s future.

The menace of global nuclear war has
taken second place to the threat of
overpopulation. It is tragic that U.S.
action on this crisis has taken second
place to politics.

President Bush came into office ap-
pearing less ideological about foreign
policy: Who wouldn't be?

The Reagan policy on Contra aid was
bankrupt;

Gorbachev and Yeltsin had remade
Reagan’s ‘‘evil empire.”” It's tougher
today to play the ideological game in
foreign relations than it has been in
years past.

And, of course, President Bush is a
foreign policy expert.

Mr. President, one would think that
a foreign policy expert would not let
his world outlook be held hostage to
partisan ideology.

One would think that a foreign policy
expert would not let political zealotry
take precedence over action on the
population crisis.

One would think that such a Presi-
dent would stand up to the high priests
of conservative ideology.

But Mr. President, it appears, once
again, that family planning may be the
downfall of the foreign aid authoriza-
tion bill.

Mr. President, the Committee on
Foreign Relations has produced a good
bill. It addresses the new world order.
It provides congressional input to the
foreign policy process. It is in keeping
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with the Congress’ constitutional man-
date in foreign policy.

The bill also provides funds for inter-
national family planning: Some $300
million out of a $12.5 billion bill.

Primarily for this reason, the entire
bill must fall. The State Department
has strongly recommended that the bill
be vetoed.

Mr. President, George Bush has used
the veto 22 times in the 102d Congress.
He used it 39 times during the 10l1st
Congress. Most often, the target of
Bush's veto pen was a piece of domestic
legislation—family leave, child care,
extended unemployment  benefits.
We're accustomed to President Bush's
domestic agenda: Veto, veto, and more
veto.

But now the veto has spread to even
the President’s cherished foreign policy
agenda.

Mr. President, it has been wrong for
President Bush to pursue his domestic
agenda through the veto: It will be
wrong for President Bush to pursue his
foreign policy agenda through the veto.
Let this country be a leader once again
in the fight against overpopulation.
Let this foreign aid authorization bill
become law.

Mr. MACK. Mr. President, I intend to
vote against the conference report on
the International Cooperation Act, de-
spite my strong support for certain
provisions it contains.

I am strongly opposed to the provi-
sion that would reverse the Mexico
City policy concerning abortion, and
another earmarking funds for the
UNFPA. While I understand that the
President will veto this bill and the
proabortion provisions in it will be
stripped out, I cannot in good con-
science vote for this conference report
while it contains provisions reversing
the policies prohibiting the use of
America’s tax dollars for abortions
abroad.

Once the abortion related provisions
are stripped from the bill, I will be vot-
ing for the bill because it contains a
number of important provisions, in-
cluding three offered by this Senator.

The conference report includes a pro-
vision that this Senator has worked on
for almost 2 years that would close a
major loophole in the United States
economic embargo of Cuba. The Mack
Cuba embargo amendment prohibits
foreign subsidiaries owned or con-
trolled by United States companies
from trading with Cuba.

At a time when the Soviet Union and
Eastern Europe have cut back on their
trade with Cuba, the value of licenses
for trade with Cuba by subsidiaries of
United States companies have more
than doubled, from $332 million in 1989
to $7056 million in 1990, according to the
United States Department of the
Treasury. It is high time that the Con-
gress close this loophole and I am
pleased and proud that we are doing so
now.
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In this regard, I would like to pub-
licly thank the managers of this bill
for their support and cooperation on
the Mack amendment, particularly the
Senator from Kentucky [Mr. McCon-
NELL], the Senator from Maryland [Mr.
SARBANES] and the chairman of the
House Foreign Affairs Committee, Con-
gressman DANTE FASCELL.

I am also pleased that the conference
report contains an important provision
conditioning United States support for
Soviet membership in the Inter-
national Monetary Fund on democratic
and free market reforms and all but
ending aid to dictatorial regimes like
Cuba. This provision would also apply
to any successor states or republics
seeking IMF membership, except the
Baltic States.

While the provision was drafted be-
fore the recent failed coup in the So-
viet Union, I believe the conference
was correct to conclude that it not
only remains relevant, but is impor-
tant to retain in the bill. Congress be-
lieves that there should be no rush to
aid the Soviet Union's Central Govern-
ment unless democratic and free mar-
ket reforms have begun in earnest, de-
fense spending is drastically cut, and
aid to failing dictatorships is essen-
tially terminated.

In this regard, I would urge the ad-
ministration not to exercise the waiver
included in this bill of the Byrd and
Stevenson limits on lending to the So-
viet Union by the Export-Import Bank,
until the Soviet Union adheres to the
conditions in the Mack amendment
concerning Soviet membership in the
IMF,

The American people would not un-
derstand it if the United States were to
lend their tax dollars to the Soviet
Union before that Government has
ended aid to Cuba. They are right, and
the Congress is right to demand that
minimal conditions be met before aid
goes forward.

The best thing we can do to help re-
formers in what was the Soviet Union
is to hold their leaders to conditions
they are seeking to implement—de-
mocracy, free markets, cutting defense
spending, and ending aid to foreign dic-
tatorships. By holding to these condi-
tions we are not only being true to our
own interests and values, but doing the
best we can for the cause of democracy
and reform in the Soviet Union.

I am also pleased that the conference
report includes elements of the Mack
Index of Economic Freedom. The idea
behind the Index is that the progress of
nations toward economic freedom can
and should be measured, because that
progress is the key to sustainable eco-
nomic growth and to alleviating pov-
erty.

The conference report requires an an-
nual report by the Agency for Inter-
national Development describing the
progress being made by countries that
recelve U.S. assistance ‘‘in adopting
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economic policies that foster and en-

hance the freedom and opportunity of

individuals to participate in and pro-

mote economic growth in that coun-
* & %

The bill also requires AID to develop
“‘a series of factors that provide a com-
mon standard by which such progress
can be evaluated and compared be-
tween countries and over time.” In
other words, the conference report re-
quires AID to come up with its own
Index of Economic Freedom that I hope
will be a tremendous tool for the Unit-
ed States to promote and encourage
progrowth policies in developing coun-
tries.

I thank the managers again for their
support and cooperation in including
these important provisions. Again, I
hope and understand that the abortion
related provisions opposed by the ad-
ministration will be stripped from the
bill and that the bill will be sent back
to and signed by the President.

The PRESIDING OFFICER. All time
has expired.

The question is on agreeing to the
conference report.

The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SIMPSON. I announce that the
Senator from Wyoming [Mr. WALLOP]
is necessarily absent.

I further announce that, if present
and voting, the Senator from Wyoming
[Mr. WALLOP] would vote ‘‘nay.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 61,
nays 38, as follows:

[Rolleall Vote No. 