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HOUSE OF REPRESENTATIVES-Tuesday, November 5, 1991 
The House met at 12 noon and was that the Senate had passed a joint res

called to order by the Speaker pro tern- olution of the following title, in which 
pore (Mr. GEPHARDT). the concurrence of the House is re

quested: 

DESIGNATION OF SPEAKER PRO 
TEMPORE 

The SPEAKER pro tempore laid be
fore the House the following commu
nication from the Speaker: 

WASHINGTON, DC, 
November 4, 1991. 

I hereby designate the Honorable RICHARD 
A. GEPHARDT to act as Speaker pro tempore 
on Tuesday, November 5, 1991. 

THOMAS S. FOLEY, 
Speaker of the House of Representatives. 

PRAYER 
The Chaplain, Rev. James David 

Ford, D.D., offered the following pray
er: 

We are grateful, 0 God, for those who 
devote themselves to public service and 
see in that vocation the opportunity to 
serve the needs of people. In this our 
prayer, we remember those who use 
their abilities to build stronger com
munities and who are good stewards of 
the resources of the Nation. On this 
day we are specially conscious of the 
long service of our friend and col
league, JAMIE WHITTEN, and his com
mitment to this institution and to the 
people of his district. May Your bless
ing, 0 gracious God, be with him and 
with each of us that we will be the peo
ple You would have us be and do those 
good things that honor You and serve 
people everywhere. In Your name, we 
pray. Amen. 

THE JOURNAL 
The SPEAKER pro tempore. The 

Chair has examined the Journal of the 
last day's proceeding and announces to 
the House his approval thereof. 

Pursuant to clause 1, rule I, the Jour
nal stands approved. 

PLEDGE OF ALLEGIANCE 
The SPEAKER pro tempore. Will the 

gentleman from Wyoming [Mr. THOM
AS] please come forward and lead the 
House in the Pledge of Allegiance? 

Mr. THOMAS of Wyoming led the 
Pledge of Allegiance as follows: 

I pledge allegiance to the Flag of the 
United States of America, and to the Repub
lic for which it stands, one nation under God, 
indivisible , with liberty and justice for all. 

MESSAGE FROM THE SENATE 

S.J. Res. 207. Joint resolution to designate 
the period commencing on November 24, 1991, 
and ending on November 30, 1991, and the pe
riod commencing on November 22, 1992, and 
ending on November 28, 1992, each as "Na
tional Adoption Week." 

TODAY JAMIE WHITTEN MARKS 
IDS 50TH ANNIVERSARY OF 
SERVICE IN THIS CHAMBER 
(Mr. MONTGOMERY asked and was 

given permission to address the House 
for 1 minute and to revise and extend 
his remarks.) 

Mr. MONTGOMERY. Mr. Speaker, I 
rise to pay tribute to the dean of the 
House of Representatives and the dean 
of the Mississippi delegation. Congress
man JAMIE WHITTEN today, November 
5, 1991, marks his 50th anniversary of 
service in this Chamber. Congratula
tions, Mr. WHITTEN, for what you have 
done. 

On this day in 1941, a young district 
attorney from Tallahatchie County, 
MS, was first elected to the House of 
Representatives, which was in the 77th 
Congress. From then, right on through 
to this 102d Congress, JAMIE WHITTEN 
has been on the job for our State and 
for this great country. JAMIE once said, 
"It's not how long you serve, but how 
well. " He has been successful on both 
of those counts. 

He has served with 10 Presidents and 
they have all sought his advice, and 
rightly so. He has played a key role in 
shaping agricultural policy ever since 
taking over the Appropriations Sub
committee on Agriculture and Rural 
Development in 1946. And for the past 
12 years, he has been one of the best 
chairmen the full Appropriations Com
mittee has ever had. 

The late Congressman Carl Vinson of 
Georgia holds the record for the long
est term of service in the House-50 
years, 2 months, and 13 days. On Janu
ary 6, 1992, Mr. WHITTEN will break that 
record and become the longest serving 
American in the history of the House 
of Representatives. 

We take the well today to salute 
JAMIE for his lifetime of dedicated 
service to this House and this country. 

JAMIE WHITTEN'S OUTSTANDING 
PUBLIC SERVICE TO MISSISSIPPI 
AND AMERICA 

A message from the Senate by Mr. (Mr. ESPY asked and was given per-
Hallen, one of its clerks, announced mission to address the House for 1 

minute and to revise and extend his re
marks.) 

Mr. ESPY. Mr. Speaker, I have been 
given 1 minute to express appreciation 
for the distinguished career of one who 
has rendered 26,297,280 minutes of out
standing public service to Mississippi 
and America. 

During those millions of minutes 
from 1941 to 1991, he has had but one 
concern-zealous and effective rep
resentation for Mississippi and the Na
tion. 

Who in this body has seen more 
change and helped the United States 
confront more challenges than has 
JAMIE WHITTEN? 

On November 5, 1941, the day he was 
first elected: 

President Roosevelt spoke at Hyde 
Park to prepare our country for our 
entry to the Second World War; and 

That same day the Nazis announced 
the capture of the southern coast of 
Crimea. 

Through war, drought, floods, dis
turbances and recessions, he has rep
resented those American values which 
we all revere: staunch but not inflexi
ble; traditional but innovative; and he 
speaks but also listens. 

He is chairman of the most powerful 
committee in the most powerful House 
in the most powerful country in the 
world. 

But down home in Corinth and 
Cascilla he is just plain JAMIE. 

We applaud his service and wish him 
many millions minutes more. 

HON. JAMIE WHITTEN'S 50TH YEAR 
IN CONGRESS 

(Mr. Parker asked and was given per
mission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. PARKER. Mr. Speaker, when I 
first came to Congress, the first time I 
came onto the floor of this Chamber as 
a Member of this body, Mr. WHITTEN 
came up to me, put his arm around me, 
and asked, "Do you remember Presi
dent Roosevelt's 'Day of Infamy' 
speech"? I replied, "I've heard about 
it." He pointed to a seat, and said, "I 
was sitting right over there when he 
gave that speech." That was December 
8, 1941-50 years ago. That anecdote, 
more than anything that I know of, 
emphasizes what we in Mississippi have 
long known about Congress-we realize 
the importance of seniority. As the 
senior Member of this body, as the 
dean of the House of Representatives, 
Mr. JAMIE WHITTEN is the embodiment 
of the seniority system. 

DThis symbol represents the time of day during the House proceedings, e.g., D 1407 is 2:07p.m. 

Matter set in this typeface indicates words inserted or appended, rather than spoken, by a Mem.ber of the House on the floor. 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30011 
Mississippians recognize that the 

only way a small State like ours can 
compete with the larger States-Illi
nois, Florida, California, Texas-is 
through the seniority system. The fact 
is, our forefathers recognized that such 
a system was the only way to protect 
the small States from domination by 
the larger States within this Chamber. 
Seniority is an integral part of our sys
tem of Government. 

No one exemplifies that fact better 
than Mr. WmTTEN. He provides those of 
us from Mississippi with the oppor
tunity to stand at least eye to eye with 
anyone in the Capitol. He represents 
the principle of equality under which 
we operate. Mississippi, through Mr. 
WHITTEN's commitment, is clearly an 
example of how a small State can stand 
up and compete with any State in this 
Nation. It is extremely difficult for a 5-
member delegation to retain a com
petitive edge against a 52-member dele
gation, which California will have next 
term. Mr. WHITTEN is our edge. These
niority system that he represents is 
our method. 

The people of Mississippi love Mr. 
WHITTEN. They appreciate his hard 
work and dedication from which we 
have benefited for the last 50 years
one-fourth of the life of the Congress. 
As a Member of this body, I revere him 
and I thank him for the affect he has 
had on our State and our Nation. 
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ANNOUNCEMENT BY THE SPEAKER 
PRO TEMPORE 

The SPEAKER pro tempore (Mr. 
MONTGOMERY). Before recognizing the 
gentleman from Mississippi [Mr. TAY
LOR], the Chair would like to thank the 
other Members on both sides of the 
aisle for letting the Chair recognize 
Members from Mississippi, and after 
the gentleman from Kentucky [Mr. 
NATCHER] has made his remarks, the 
Chair will then be going from one side 
of the aisle to the othere side of the 
aisle. 

The Chair recognizes the gentleman 
from Mississippi [Mr. TAYLOR]. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. TAYLOR of Mississippi asked 
and was given permission to address 
the House for 1 minute and to revise 
and extend his remarks.) 

Mr. TAYLOR of Mississippi. Mr. 
Speaker, 50 years ago today a young 
man from Cascilla, MS, was elected to 
serve the people of Mississippi. He 
came, by his own admission, to serve 
his Nation for 3 and maybe 4 years, but 
found at the end of that fourth year 
that his Nation was in the midst of 
World War II. So by his decision at 
that time, serving on the War Commit
tee on Naval Appropriations, he de-

cided to stick around a little longer be
cause he felt like his State and his Na
tion needed him. 

Mr. WIDTTEN, I can tell you that 50 
years later your State and your Nation 
still need you, and for what you have 
done and what I am sure you will still 
do for your State and your Nation, I 
want to thank you on behalf of a very, 
very grateful Mississippi. And for those 
people who seem to be advocates of 
term limitations, who say that people 
lose their touch with reality, lose their 
touch with their constituents, I can 
offer no greater example of someone 
who has come and stayed and served 
every day for 50 years in the best inter
ests of the people of this Nation than 
Chairman JAMIE WHITTEN. 

ANNOUNCEMENT BY THE SPEAKER 
PRO TEMPORE 

The SPEAKER pro tempore. Before 
recognizing the gentleman from Ken
tucky [Mr. NATCHER], the Chair would 
like to say that there are two Members 
from the other body. They will not 
have the privilege of speaking, but 
they are certainly welcome here, and 
they are from Mississippi. 

The Chair recognizes the gentleman 
from Kentucky [Mr. NATCHER]. 

THE HONORABLE JAMIE L. 
WHITTEN 

(Mr. NATCHER asked and was given 
permission to address the House for 1 
minute.) 

Mr. NATCHER. Mr. Speaker, our 
friend JAMIE L. WIDTTEN of Mississippi 
is one of the outstanding Members of 
the House of Representatives. He has 
completed 50 years of service as a 
Member of the House and in January 
1992 will then have the all-time record 
for the House of Representatives by 
serving 50 years and 5 months. 

Carl Vinson of Georgia served in the 
House from November 3, 1914, through 
January 3, 1965, which makes a total of 
50 years, 2 months and 13 days. Only 
one Member of Congress has served for 
a longer period of time up to this date, 
and that was Carl T. Hayden of Ari
zona, who served in both the House and 
the Senate for 56 years, 10 months, and 
28 days. JAMIE WIDTTEN today is No. 2 
in his service in the House and now 
goes ahead of Emanuel Celler of New 
York, who served for 49 years, 10 
months, and 13 days. He also goes 
ahead of Sam T. Rayburn of Texas, who 
served for 48 years, 8 months, and 25 
days. Wright Patman of Texas was an
other Member of the House, who served 
for 47 years and 15 days. Joseph G. Can
non of Illinois served for 46 years and 
10 days in the House of Representa
tives. Next, we have Adolph J. Sabath 
of Illinois, who served for 45 years, 8 
months, and 14 days. George H. Mahon 
of Texas served for 44 years and 11 
days. Melvin Price of Illinois served for 

43 years and 4 months. John W. McCor
mack of Massachusetts served for 42 
years, 2 months, and 9 days. 

Just to show you where some of us 
stand on the seniority list, I am now 
No. 26 in the House of Representatives 
beginning on March 4, 1953, and my 
tenure at this time is 38 years, 3 
months, and 5 days. Since the first 
Congress convened on March 4, 1789, 
some 11,235 men and women have 
served in the Congress of the United 
States. About 599 of them served in 
both the House and the Senate. 

It is a distinct honor and a privilege 
to serve with my friend JAMIE W:mTTEN 
in the House of Representatives. We 
now have on our Committee on Appro
priations 59 members, and after 37 
years, I am No. 2 and sit next to my 
chairman, JAMIE L. WHITTEN. Mr. 
Speaker, you will be interested to 
know that on a number of occasions 
each year, I inquire as to how my 
chairman feels. He says I should in
quire every 2 or 3 weeks, not every day. 

JAMIE WHITTEN loves the House of 
Representatives, and I hope, Mr. 
Speaker, that he serves for many, 
many more years, and he will then es
tablish a record that will never be sur
passed in the history of our country. 

FAIRNESS IN THE HOUSE RULES 

(Mr. GEKAS asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. GEKAS. Mr. Speaker, I pledge 
not to talk about term limitations. 

Mr. Speaker, a· few weeks ago we 
were engaged in a heated debate on un
employment compensation on this very 
floor. I remember very well that the 
Republicans were complaining about 
the parameters of the Democratic pro
gram for unemployment compensation. 
One Member from the Democratic side 
stood up and said, "Well, if you do not 
like it, why don't you offer your own 
proposal?" That was the stentorian re
mark made by the Member of the 
Democratic side. And the response 
came back very plausibly, "You never 
gave us a chance to do that." 

Why? Because the Democrats, in rul
ing by majority in the Rules Commit
tee, decided that there would not be al
lowed a Republican alternative under 
the rule. This is what is wrong with our 
system. That is why a Republican Con
gress, when it comes to be, and I will 
vote if I am here, whether I am here by 
term limitation or not, I will vote to 
allow the Rules Committee to give full 
sway to the Democratic minority that 
will be in office at that time. The Rules 
Committee has to be the bulwark of 
fairness and democratic action, with a 
small "d," and today it is not. A Re
publican Congress would assure that. 
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TRIBUTE TO THE HONORABLE 

JAMIE WHITTEN FOR 50 YEARS 
OF PUBLIC SERVICE 
(Ms. KAPTUR asked and was given 

permission to address the House for 1 
minute, and to revise and extend her 
remarks.) 

Ms. KAPTUR. Mr. Speaker, it gives 
me great pleasure to rise today to pay 
tribute to Chairman JAMIE LLOYD 
WHI'ITEN, the respected gentleman 
from Charleston, MS, dean of this 
House of Representatives, master of 
rules, chairman of Appropriations, 
stalwart but of good humor, engaged, 
rugged. May I say, he is the definer of 
the philosophy that investing in Amer
ica creates the distinction between real 
wealth and money; displaying at each 
juncture American tenacity with 
southern charm, embodying small town 
values with national vision, a man 
whose mission for half a century has 
been investing in America's vitality 
and her future. 

We thank you, Mr. Chairman, for 
every farm, for every hill, for every 
hollow, for every neighborhood, for 
every main street, and for every back 
street, the people of America thank 
you, as do, I am sure, your constituents 
in Choctaw, Tallahatchie, Panola, 
Alcorn, Benton, Calhoun, Chickasaw, 
DeSoto , Itawamba, Lafayette, Lee, 
Marshall, Monroe, Montgomery, Pon
totoc, Prentiss, Tate, Tippah, Tisho
mingo, Union, Webster, and Yalobusha. 
And God bless you. 

WHAT'S WRONG WITH THIS 
PICTURE? 

(Mr. BALLENGER asked and was 
given permission to address the House 
for 1 minute and to revise and extend 
his remarks.) 

Mr. BALLENGER. Mr. Speaker, 
what's wrong with this picture? 

The Democrat-controlled Congress is 
exempt from the: 

Social Security Act; 
National Labor Relations Act; 
Equal Pay Act; 
Civil Rights Act; 
Freedom of Information Act; 
Age Discrimination Act; 
Occupational Safety and Health Act; 
Equal Employment Opportunity Act; 
Title IX of the Higher Education Act; 
Privacy Act; 
Ethics in Government Act; and 
Civil Rights Restoration Act. 
Does this sound wrong? 
I'll tell you what's wrong, Mr. Speak

er: The Democrats in Congress are 
more interested in giving themselves a 
free ride than they are in stepping up 
to the plate with the rest of America. 

If Republicans controlled Congress, 
we would be in the batter's box with 
the rest of America. 

JAMIE WHITTEN'S 50TH YEAR IN 
CONGRESS 

(Mr. BEVILL asked and was given 
permission to address the House for 1 

minute and to revise and extend his re
marks.) 

Mr. BEVILL. Mr. Speaker, I rise 
today to pay tribute to my good friend 
and colleague, JAMIE WHI'ITEN, as he 
completes his 50th year of continuous 
service to the people of Mississippi and 
to our great Nation. Only two other 
Members of Congress have ever served 
as long as JAMIE has. And, as we all 
know, on January 6, Jamie will break 
the record set by the late Congressman 
Carl Vinson. On that date, JAMIE will 
be the longest-serving congressman in 
history. 

He still has to break the record of 
Carl Hayden, who served in the House 
and in the Senate. But I am confident 
that JAMIE will break all records. 

I have enjoyed knowing JAMIE and 
working with him through the years on 
the House Appropriations Committee. 
As chairman, he has been a very fine 
leader who is highly dedicated to his 
work. 

JAMIE has been a most outstanding 
Member of Congress. His fine record in 
the Congress will long be remembered 
as one that is unique and excellent. 

JAMIE, I hope you serve another 50 
years in the Congress. 
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THE PEOPLE'S BODY? 
(Mr. HANCOCK asked and was given 

permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. HANCOCK. Mr. Speaker, if Re
publicans were in control of this 
House-the people's body-the first 
thing we would do is try and restore 
the people's trust in it. Public trust in 
this Democrat-controlled Congress is 
at an all-time low, and for good reason. 

In recent years, the American people 
have seen a Democrat Speaker and 
whip resign under a storm of ethics 
questions, and, in case of the Speaker, 
clear ethics violations. In recent 
weeks, the American people have seen 
both check bouncing and free lunch 
scandals further tarnish the image of 
the people's body and the Democrats 
who run it. And in recent days, a new 
scandal has been brought to light by 
the news media and by some of our 
more courageous colleagues. That new 
scandal is called "congressional cov
erage." But what it amounts to is a 
Democrat-controlled Congress granting 
itself special treatment under the laws 
that apply to every other American. 

The Democrats in this House may 
talk a good game on fairness, but they 
don't practice what they preach. Just 
look at the Shaw amendment in 1987, 
which would have included Members of 
Congress as potential subjects of inde
pendent counsel investigations: 232 
Democrats voted against this amend
ment, only 11 Democrats voted for it; 
Republicans overwhelmingly supported 
the amendment. 

Mr. Speaker, if Republicans were in 
control of this House, we would elimi
nate this special treatment under the 
law. How can it be defended? It's self
interest at its worst. 

If we believe that governments derive 
their power from the consent of gov
erned, then this practice of special 
treatment for elected officials threat
ens to undermine that consent. 

It's no wonder why the term limi ta
tion movement is so popular, Mr. 
Speaker. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Ms. PELOSI asked and was given 
permission to address the House for 1 
minute and to revise and extend her re
marks.) 

Ms. PELOSI. Mr. Speaker, today I 
join my colleagues in honoring Chair
man JAMIE WHITTEN, in celebration of 
the 50th anniversary of his distin
guished service in Congress. 

It is a personal pleasure for me to 
honor Mr. WHI'ITEN, because he served 
with my father Thomas D'Alesandro 
those 50 years ago, both in the House 
and on the Committee on Appropria
tions. So every time JAMIE walks into 
the House, I see not only the power of 
his office as the chair of the Commit
tee on Appropriations, or the strength 
of his personality as a great leader in 
this body, but also the memory of what 
it must have been like in those days 
when so many great decisions for our 
country were made. 

On behalf of my en tire family, I want 
to extend congratulations to you, Mr. 
Chairman. I am so glad that you are 
here. 

I also want to extend again the 
thanks every chance I get of my con
stituents for all you have done for us, 
and particularly your quick response 
to our needs at the time of the Lorna 
Prieta earthquake. 

Mr. Speaker, everybody knows that 
Mr. WHI'ITEN has had an illustrious ca
reer, both in terms of length of service 
and achievements during his years in 
the House. Not only has he skillfully 
used his time and talents to help the 
people of Mississippi, but Mr. WHI'ITEN 
has also been dedicated to helping 
Americans throughout the Nation. 

While today's historic celebration to 
honor Chairman WHI'ITEN on his 50 
years of service to his constituents and 
this body signifies quite an achieve
ment, it is only one milestone we will 
commemorate. Indeed, I anticipate we 
will be here next January 6 to honor 
the chairman as the longest serving 
Member of the House of Representa
tives, and many honors more to come. 

Again, I join my colleagues in wish
ing Chairman WHITTEN a very happy 
golden anniversary. 

Thank you, Mr. Chairman, for all you 
have done. 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30013 
TRffiUTE TO THE HONORABLE 

JAMIE L. WHITTEN 
(Mr. MYERS of Indiana asked and 

was given permission to address the 
House for 1 minute and to revise and 
extend his remarks.) 

Mr. MYERS of Indiana. Mr. Speaker, 
it is an honor today to join the friends 
and colleagues of JAMIE WmTTEN to 
honor 50 years of service. Fifty years is 
a long time to stay in one job. Very few 
people in this country spend 50 years in 
one job, let alone a job that has the 
rigors that all of us know this job 
places, especially having to face the 
electorate every 2 years. But it has 
been an honor to serve those years. I 
regret I have only had an opportunity 
to serve half of the 50 years, 25 with the 
chairman. 

But as a freshman many years ago, 
and all of us have been freshmen, we 
kind of pick people out that we will re
spect and accept their judgment and 
kind of follow the pattern that they 
set. 

Very early, as a Republican pri
marily looking at the Republican side, 
but JAMIE was a person I identified as 
a person I wanted to follow, a person 
whose judgment I wanted to respect. 
There is no one serving in either body, 
either the Senate or the House, more 
knowledgeable on agriculture nor has 
served agriculture and farmers of 
America more than JAMIE has. 

Mr. Speaker, it is a pleasure to say 
that we have known JAMIE these years, 
and it is going to be even more of a 
pleasure to serve another 50 years. 

JAMIE, I hope we are both here an
other 50 years from now serving, al
though I would not wish that on any
one. 

But in any event, Mr. Chairman, we 
thank you very much for the service 
you have given the Congress and espe
cially this country, and thank the good 
people of the First District of Mis
sissippi who have had the good judg
ment of returning you every 2 years. 
We hope they will continue to return 
you many years. 

We thank them, and Rebecca, Mrs. 
Whitten, for sharing you with us and 
the Nation. 

TRffiUTE TO THE DEAN OF THE 
HOUSE 

(Mr. STOKES asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. STOKES. Mr. Speaker, I join 
with my colleagues here today in pay
ing tribute to the dean of the House. 
One of the great thrills about serving 
in this House is that on occasions you 
are given the opportunity to be present 
when history occurs. 

This is another historic occasion 
when we celebrate with Chairman 
JAMIE WHITTEN his completion of 50 
years of service in this body. With the 

present clamor of term limitations 
taking place around the Nation, it is 
interesting to note the good sense of 
the people in the State of Mississippi. 
Recently I heard Chairman WlllTTEN 
say that it is not how long you have 
served-it's the quality of your service. 
The good sense of the people of Mis
sissippi in keeping him in office has in
ured to the benefit of the entire Na
tion. 

Those of us who serve on the Appro
priations Committee under his chair
manship are proud of his legislative 
skills and leadership. 

We look forward to January when we 
will share with him his next milestone 
of becoming the longest serving Mem
ber in the history of the House. Chair
man WmTTEN epitomizes both longev
ity and quality of service. 

BANKING BILL NECESSARY TO 
STIMULATE ECONOMY 

(Mr. THOMAS of Wyoming asked and 
was given permission to address the 
House for 1 minute and to revise and 
extend his remarks.) 

Mr. THOMAS of Wyoming. Mr. 
Speaker, the banking bill went down 
the tubes last night. I cannot say that 
I am sorry. It turned out to be a camel, 
when what we really needed was a 
horse. 

Mr. Speaker, there are no doubt 
many different reasons why different 
people voted against the bill. Some 
thought it had too many controls and 
restrictions, and some thought it did 
not have enough. Some thought it had 
become a social service bill, and some 
thought it needed more social services. 

Mr. Speaker, the point is we do need 
a banking bill. This country is frus
trated and in a bad mood. I am per
suaded it is mostly because of the un
certainty of the economy. People feel 
frustrated when jobs are not certain. 
We feel frustrated when the economy is 
growing slowly. When the economy is 
uncertain, we all feel frustrated. 

That frustration takes place in lots 
of ways. We talk about all kinds of 
things and we get angry with the Gov
ernment. Mostly, however, it is be
cause the economy is not doing well, 
and we cannot move the economy with
out a banking system. 

Mr. Speaker, let us decide what we 
want in banking before we start to 
write the words and make the amend
ments. I think we need to protect the 
taxpayers as they commit themselves 
to deposit insurance and we need to 
allow the banks to operate as busi
nesses, to operate competitively and 
fairly, and we should not overburden 
them with restrictions. But most of all, 
Mr. Speaker, we need to move to have 
a banking bill to kick this economy. 

TRffiUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. LEHMAN of Florida asked and 
was given permission to address the 

House for 1 minute and to revise and 
extend his remarks.) 

Mr. LEHMAN of Florida. Mr. Speak
er, it is an honor and a pleasure for me 
to be among the Members of the House 
honoring our most distinguished dean, 
the gentleman from Mississippi [Mr. 
WHITTEN], on his completion today of 
50 years' service in this body. As re
markable as this achievement is, I 
must say this commemoration is only 
a dry run for the real celebration, on 
January 6, 1992, when Jamie breaks the 
all-time record for length of service in 
the House. 

Consider the changes-both at home 
and abroad-that JAMIE WlllTTEN has 
seen in 50 years in the House. Consider 
the great leaders who have come and 
gone; the current events that now are 
history; the triumphs, and the trage
dies. Consider the technological ad
vances that have altered virtually 
every aspect of our lives, from the cre
ation of our Interstate Highway Sys
tem and our national air travel net
work, to the revolution in tele
communications, even the lowly but 
essential fax. 

Through all these years and all these 
changes, and particularly as chairman 
of the Committee on Appropriations 
since 1978, JAMIE has remained dedi
cated to a basic belief-that the real 
wealth of America is America itself 
and that the best investments we can 
make are in our country itself: our for
ests and farms, our harbors and air
ports, our roads and bridges, our res
ervoirs and waterways, our schools and 
public buildings. 

JAMIE WHITTEN stands after 50 years 
in the House as proof that a person 
with character and vision need not be a 
television regular to have a most pro
ductive and successful career in public 
life. 

Mr. Speaker, I congratulate our dean 
on his service and look forward to shar
ing in the further celebrations of his 
career, in January 1992, and again in 
October 1998, when JAMIE breaks the 
last record left for him, for total serv
ice in Congress. 

D 1230 
THE DEMOCRAT-CONTROLLED 

CONGRESS 
(Mr. BLILEY asked and was given 

permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. BLILEY. Mr. Speaker, the prob
lem is not the Congress. It is the Dem
ocrat-controlled Congress. 

We hear talk from their side of the 
aisle that the President lacks a domes
tic agenda. The President sent up an 
energy bill earlier this spring and what 
has happened? The other body killed it 
the other night without even debating 
it. We have not acted on it. 

The President sent up an education 
proposal that calls for choice for par-
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ents in education. Apparently that is 
unacceptable to their party as well be
cause we have not seen it on the floor. 
Likewise the President sent up a crime 
bill and what did we get? A quota on 
the death penalty. 

Mr. Speaker, the problem is not the 
Congress. It is the Democrat-controlled 
Congress. If the Republicans were in 
charge, the balanced budget amend
ment would be out there for the States 
to ratify and likewise the line item 
veto amendment. 

Mr. Speaker, let us allow the Presi
dent to dip down into the appropria
tions bills and scoop out that odiferous 
pork and send it back. No, Mr. Speak
er, the problem is not the Congress. It 
is the Democrat-controlled Congress. 

SALUTE TO JAMIE WHITTEN 
(Mr. DURBIN asked and was given 

permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. DURBIN. Mr. President, I rise 
today to salute the chairman of the 
Committee on Appropriations, JAMIE 
WHITTEN, on the occasion of his 50th 
anniversary of service in Congress. It 
has been my pleasure for 7 years now 
to not only serve with Mr. WHITTEN on 
the Committee on Appropriations but 
also on his Subcommittee on Rural De
velopment, Agriculture and Related 
Agencies. 

I can tell those who have come to our 
subcommittee hearings that many new 
members of the Agriculture Depart
ment have been shocked to learn that 
when they presented a new idea to the 
chairman of the committee, they had 
been reminded that that idea has been 
tried before. Mr. WHITTEN's encyclo
pedic knowledge of agricultural policy 
is not only a benefit to our committee 
but it is to the Nation. 

Let me also add that there are sev
eral enduring qualities as far as Mr. 
WHITTEN is concerned in his political 
philosophy. The first is his rock-solid 
belief in the value of the rancher and 
the plowman for the economy and 
growth of America. 

Second, his belief in the power of 
government as an engine of growth for 
our country. Mr. WHITTEN brings those 
beliefs to all of his debates and to all of 
his work in Congress. 

I might close by saying that it is 
ironic that we would celebrate this 
50th anniversary on a day when most of 
America is discussing term limita
tions. I might close by saying this: For 
a bad Congressman, one term is too 
many. For a good, effective Congress
man, who represents his district and 
serves his Nation, 25 terms are not 
nearly enough. 

Congratulations, Mr. WHITTEN. 

LEAVE POLICIES SHOULD BE 
NEGOTIATED, NOT MANDATED 

(Mr. IRELAND asked and was given 
permission to address the House for 1 

minute and to revise and extend his re
marks.) 

Mr. IRELAND. Mr. Speaker, I think 
it's quite ironic that labor unions re
cently have been running television ads 
listing the benefits they have secured 
for their members. Family leave is 
right at the top of their list of hard
won benefits. 

And yet, they now want to turn over 
their proper role as negotiator of these 
benefits to the U.S. Congress. So 
what's next if the family and medical 
leave bill becomes law? 

Unions will not have to negotiate for 
family leave any longer if it has been 
required by law. So it will not count 
anymore as a benefit for bargaining 
purposes. Unions will get to start fresh 
with new demands. Family leave poli
cies simply will not count at the bar
gaining table. 

Those of us who believe that employ
ers and employees should be free to ne
gotiate leave policies and other bene
fits will vote against the bill. 

I would urge my colleagues who may 
be planning to vote the other way to 
remember that it's easy to say that 
you're all for small business. But it's 
how you vote that really counts. 

IN HONOR OF JAMIE WHITTEN'S 50 
YEARS OF SERVICE 

(Mr. McHUGH asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. McHUGH. Mr. Speaker, today we 
celebrate a great milestone in the 
House of Representatives, the 50th an
niversary of JAMIE WHITTEN's first day 
in Congress. Many Members have 
served during the intervening years, 
but none with more distinction and ef
fect than JAMIE WHITTEN. 

His distinction is not founded solely 
or even primarily on his length of serv
ice, as impressive as that is. It is based 
on his genuine belief that government 
must respond to people's fundamental 
needs, and on his leadership in seeing 
that it does. JAMIE has lived through 
the human suffering of economic hard 
times, the heroism and pain of war, and 
the profound shifts of social change. He 
has brought the breadth of this experi
ence to bear on his work here, and it 
has made a positive difference. 

It has made a difference for the peo
ple of his district and State of Mis
sissippi; and it has made a difference 
for the people of this Nation. This is es
pecially true for those who live and 
work on the land, and for the rest of us 
who benefit from their toil. Jamie has 
been a leader in agriculture and rural 
development since the day he arrived, 
but particularly since he became chair
man of the Agriculture Subcommittee 
of Appropriations in 1949. I was only 10 
years old then. Fortunately, in more 
recent years I have had the privilege to 
serve on that subcommittee and to 

benefit from his experience and leader
ship. 

I join today with JAMIE's many other 
friends and admirers in congratulating 
him on his years of service and in 
thanking him for the many ways he 
has contributed to this House and this 
Nation. 

DO YOU WANT TO BE SICK IN 
CANADA 

(Mr. GOSS asked and was given per
mission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. GOSS. Mr. Speaker, there are a 
few good things about the Canadian 
health system, but suppose a person 
has a chest pain and they go to their 
cardiac surgeon in Toronto. He says, 
"You urgently need surgery," but he 
already has 54 patients in line for a 
cardiac bypass. So that person enters 
the hospital to wait their turn, and it 
may take 2 weeks before their urgent 
heart condition is addressed. They will 
not get a bill for their stay, but what 
price are they paying for the wait? If 
their case is not considered urgent, 
they might wait 3 to 7 months for heart 
surgery. 

Inevitably, some have died waiting in 
that line. Is it worth it? 

Here in the United States we know 
we need to expand access to health 
care. It is a major problem we are 
working on. We can do it by expanding 
the small business insurance market, 
by reforming malpractice laws, and by 
offering long-term health care alter
natives. 

Before we embrace a. single-payer 
system, let us ask ourselves, do we 
really want to get sick in Canada? If 
we think the answer is an automatic 
yes, then perhaps the next question 
might be, why do we think so many Ca
nadians seek American health care for 
major medical problems? 

IN HONOR OF JAMIE WHITTEN 
(Mr. ALEXANDER asked and was 

given permission to address the House 
for 1 minute and to revise and extend 
his remarks.) 

Mr. ALEXANDER. Mr. Speaker, I 
join my colleagues to offer my con
gratulations to my friend and neigh
bor, JAMIE WHITTEN of Mississippi, on 
the occasion of the 50th anniversary of 
his service to the Nation in the U.S. 
House of Representatives. 

As a neighbor to Chairman WHITTEN, 
I hear voices from across the river ex
plaining that the people of Mississippi 
have continued to reelect Mr. WHITTEN 
because he is responsive to their needs 
and fully shares their dreams and as pi
rations for the State of Mississippi. 

I might also add that his service here 
is a testament to the political wisdom 
of the people of Mississippi. They know 
and understand that through seniority 
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the voices of a poor, small State can be 
heard in Washington and, that through 
the continuing service of their rep
resentatives in Washington, that that 
small State can effectively compete 
with the power and wealth of the large 
populous States of our Nation. 

As a colleague in the House of Rep
resentatives and a Member of this 
body, I want to thank Mr. WHITI'EN for 
his service to our Nation. He has con
tributed more to the future and well
being of the Nation's farmers, as well 
as residents of small towns and rural 
areas, than any other Member of the 
House of Representatives. 

Mr. WHITI'EN, I offer to you my heart
felt thanks for your continuing service 
here. 

D 1240 

COMMENDING DAVID AND 
CHARLES KOCH 

(Mr. INHOFE asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. INHOFE. Mr. Speaker, a com
pany and its owners, with whom I am 
personally familiar, were subjected to 
extreme, unfair, and inaccurate criti
cism recently by a Member from Wash
ington State. I can't let this injustice 
go unchallenged. 

Because he doesn't like term limita
tion-an idea which is not very popular 
in this body, but is supported by 70 per
cent of the American people-my col
league singled out two of its support
ers, David and Charles Koch, owners of 
Koch Industries. He strongly implied 
that they are less than the responsible, 
upstanding citizens that I know them 
to be. 

What's more, during the mid 1980's, 
when the Southwest was being hit hard 
by a slump in the energy and agri
culture businesses, Koch Industries was 
busy creating jobs. In my district alone 
they have created jobs for over 1,000 
new people. Koch Industries has been 
the kind of company the current eco
nomic recession is in dire need of. Un
fortunately, some incumbents in Con
gress who are out of touch with the re
alities of creating jobs, would rather 
impose new burdensome regulations, 
thereby prolonging the current eco
nomic downturn. 

The attack brought on by my col
league from Washington wa.s a. clear at
tempt to avoid discussing the meMa.ge 
by trying to smear the messenger. 
Maybe my colleague forgot that 1 t i! a. 
fundamental right of every America.n 
citizen to support causes they believe 
in, and they should be able to do 1 t 
without having their character &t
tacked on the House floor. 

As one Member of Congress, I have 
supported term limitation since 1976. I 
believe that if we in Congress knew 
that some day we would have to go out 

and make a living under the laws we 
passed, we would behave differently. 

I commend the Kochs for being part 
of the minority of Americans who are 
willing to put their time and money 
where their mouths are. They deserve 
praise for their contributions, not the 
shrill and unfounded criticism they re
ceived. 

Good job, Kochs. 

TRIBUTE TO THE HONORABLE 
JAMIE WHITTEN 

(Mr. BROOKS asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. BROOKS. Mr. Speaker, it is a 
distinct honor to recognize our distin
guished colleague, and my good friend 
for almost 40 years, the able chairman 
of the Committee on Appropriations, 
JAMIE WHITTEN, who today marks 50 
years of public service in the United 
States House of Representatives. 

Mr. Speaker, along with CHARLIE 
BENNETT of Florida, BILL NATCHER of 
Kentucky, I served with JAMIE WHIT
TEN in the memorable 83d Congress, 
which was run by Republicans, and I 
promise you it was memorable. We will 
never forget it. It hope we never have 
to experience it again. 

I am delighted, I am delighted that 
Chairman WHITTEN has now surpassed 
Carl Vinson's record of tenure. He was 
fondly known as Admiral Vinson, never 
having served in the Navy, however. 

Now, there is just one to go: Carl 
Hayden. I hope he will be here in 1998 
to break that one. 

Mr. Speaker, JAMIE WHITTEN is an 
able, active, dedicated American who 
has served his home State of Mis
sissippi for one-half a century. It is a 
tribute to his district which has wisely 
elected him all of these years. I hope 
that his fine constituents will continue 
to do so in the years to come. 

Our country needs him. 

ANNOUNCEMENT BY THE SPEAKER 
PRO TEMPORE 

The SPEAKER pro tempore (Mr. 
ESPY). The Chair would like to inter
rupt the progression of 1-minute state
ments in order to invite the dean of the 
House, Chairman JAMIE WHITI'EN, to 
make comments before the House, 
without objection, for 1 minute. 

There was no objection. 

REMARKS OF THE HONORABLE 
JAMIE WHITTEN ON HIS 50TH AN
NIVERSARY IN CONGRESS 
(Mr. WHITTEN asked and wa.s given 

permission to address the House for 1 
minute.) 

Mr. WHITTEN. Mr. Speaker, needless 
to say, I greatly appreciate the state
ments that have been made, and I par-

ticularly wish to thank my colleagues 
from Mississippi for organizing these 
statements and all of you with whom I 
serve. 

Recently I had occasion to handle a 
supplemental bill. At that time I said 
that it is time we looked at the eco
nomic situation we face today and quit 
fussing about who caused it and start 
doing something about it. 

In 1981 we made a mistake in the tax 
bill, and it lost us more than $2.4 tril
lion income since enactment. In 1983 I 
was called on, as chairman of the Com
mittee on Appropriations to come up 
with a jobs bill to offset the effects of 
the recession created by the rescission 
of $16 billion. I stayed here during the 
Easter recess, and I took all the re
quests that had been made to the Ap
propriations Committee that were not 
funded, as a start, and we developed 
the jobs bill, which was investment 
spending where we had something to 
show for the money we spent. I think 
we are in a situation today where we 
need to turn to another jobs bill to pull 
us out of this recession. 

Mr. Speaker, I wish to thank all of 
you. Indeed, I have been most fortu
nate. While you can say nice things 
about my length of service, personally, 
I believe it is how well you serve and 
not how long. 

I do, if I may say so, have an unusual 
record. Each time I ran for the State 
legislature, or for the district attorney 
with a circuit of eight courts or for 
Congress, there was a vacancy. Never 
have I had to run against anyone, al
though, as I have said, I have had some 
nice people run against me. 

You know, there is an advantage of 
being Dean. If I date it just right, I can 
tell you anything and get by with it. 

About a year ago, a lady in Rich
mond, VA, whom I did not know, wrote 
me and said, "From reading about 
what they say about public officials, 
how in the world do you stand being in 
Congress so long?" I thought about it a 
little bit, and I wrote her back, and I 
said, "I enjoy it." So I have enjoyed 
every bit of the service here. 

I came here after I had been district 
attorney for 8 years and 4 months. I 
had tried one lawsuit after the other, 
so I had some experience when I came 
here. 

I want to point out here that I got on 
the Committee on Appropriations after 
14 months in Congress. We had a Mis
sissippian on Ways and Means who was 
defeated; we had another who was de
feated who had been on Appropriations. 
I wanted to replace the one on Appro
priations. I was the ninth out of nine 
vacancies that got on the committee at 
that time. 

Mr. Clarence Cannon of Missouri was 
chairman then. He appointed members 
to subcommittees at that time, and he 
would not give you anything you want
ed, because he was afraid you would 
have an ax to grind. So I did not ask 
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for anything, and he put me on the 
Naval Appropriations Subcommittee. 

I went to the White House, and met 
with President Roosevelt. One of the 
things I might tell you is that Mr. Roo
sevelt was elected on a platform to cut 
everything 25 percent but soon found 
that did not end the Depression, and he 
had to go in the other direction. 

But, I went down to the White House 
a number of times because of his phys
ical situation. He briefed you at the 
White House, and took charge of the 
conversation. If he did not want to 
bother with your matter, he just enter
tained you until your time was up. 

Another thing true about him was 
that if you were in his Cabinet or on 
his staff and got your name in the 
paper before his or in larger type than 
his, he cut your job in half. But, for the 
times he was what we needed. I have 
been of the opinion that he was not so 
determined or so fixed in anything but 
that he couldn' t switch direction. If 
you study history, he and Lincoln were 
experienced politicians when they 
came here . But Roosevelt came along 
at a time when the country needed to 
try anything. and he was ready to try 
anything and did a great job. 

When you go back to that time in 
1934 when we started meeting local 
problems with national programs, our 
wealth has increased 41 times. Since I 
came here, it has increased 36 times. 

Anyway, I sat on the Defense Sub
committee since 1943, on the Public 
Works Subcommittee, and now I am 
serving my 13th year as chairman of 
the full committee, thanks to the sup
port of my friends here. 

I have tried to be fair, whether it is 
the jobs bill or whether it is bailing out 
New York City or Chrysler; whether it 
is the Northeast, the Northwest, the 
Southeast or the Southwest and I be
lieve we can prove that our subcommit
tee still acts that way. 

Mr. Speaker, may I say this, and I 
want you to know, and I repeat it every 
chance I have, I am proud to say that 
our committee has held the total of ap
propriation bills $180,800,000,000 below 
the recommendations of Presidents 
since 1945. They passed entitlements, 
binding contracts which they have to 
pay and that is where your money has 
gone. It is entitlements and so forth. 

And may I say this , and think about 
this: We owe $4 trillion. Three-fourths 
of it has happened since 1981-10 years 
ago. We have guaranteed another $5 
trillion in loan and deposit guarantees. 
Tell me how in the world you can ever 
handle that debt and possible debt by 
cutting back on domestic programs? 
You are going to have to move forward. 
You are going to have to produce. You 
are going to have to spend some money 
for another jobs bill just as certain as 
I stand here. 

I truly believe we face a need for ·a 
jobs bill to restore our economy simi
lar to the one the Committee on Appro
priations handled in 1983. We did it. 

We have a great country. Let us save 
it. 

Again, I thank my colleagues, par
ticularly from Mississippi, and others. 

I cannot let this go without saying 
something about my friend, BILL 
NATCHER. We have been friends for a 
long time. You know, BILL has been 
here and never missed a rollcall in over 
17,000 votes, and if you look at" his card, 
he has got a little number on it. I 
asked him if that is the number of 
times voted right. He never has an
swered. 

I close this by saying thank you all. 
You have been so wonderful and so nice 
to me. I came here to stay 3 years, but 
I got on the Committee on Appropria
tions, and I haven' t gotten the job done 
yet. 

But we keep trying. We try to be fair, 
and I do not talk a whole lot, I hope, 
and I do not try to talk unless I think 
I know the subject. 

So thank you all from a grateful 
heart. You have been so very, very nice 
to me. I do enjoy it. That is the reason 
I am here. 

0 1250 

SOVIET MFN SHOULD BE AP-
PROVED BEFORE CONGRES-
SIONAL ADJOURNMENT 
(Mr. LEACH asked and was given per

mission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. LEACH. Mr. Speaker, to the gen
tleman from Mississippi [Mr. WHITTEN], 
the distinguished dean of this House 
whom we all honor today, and all the 
Members, let me say tha t every Mem
ber of this body has come to under
stand the gravity of the historical cir
cumstances confronting the peoples of 
the Soviet Union and its emerging 
democratic republics. 

The challenge for this Congress is to 
craft techniques that advance demo
cratic values and retard the prospect of 
regression to police state controls on 
the Eurasian land mass. 

While Americans may differ on the 
role and composition of foreign aid, 
consensus should be obtainable on the 
notion that progressive change can 
most likely be institutionalized 
through development of trade ties, not 
simply aid relationships. 

Here , the Bush administration has 
wisely urged the Congress to proceed 
expeditiously to approve legislation 
granting nondiscriminatory trade sta
tus to the Soviet Union. By itself the 
measure cannot be expected to sta
bilize Soviet politics or turn around 
the Soviet economy; nor does it under
cut the appropriateness of granting 
MFN status to the emerging demo
cratic republics. But at a time when so 
much progress has been made on the 
emigration issue, when so much is at 
stake geopolitically, this Congress has 

an obligation, before we recess, to pass 
a trade bill to facilitate ongoing Soviet 
economic reforms. Congress shirks its 
duty if it continues to dither. 

TRIBUTE TO THE HONORABLE 
JAMIE WHITTEN 

(Mr. OBEY asked and was given per
mission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. OBEY. Mr. Speaker, I, too, want 
to rise today to congratulate JAMIE 
WHITTEN on the celebration of his 50 
years of service to the people of the 
State of Mississippi. I think that is 
truly an amazing record and I doubt 
very seriously that it will ever again be 
repeated in our country's history. 

I think it is all the more remarkable 
that when you consider the enormous 
pressures that have been brought to 
bear on this job over the last 10 to 15 
years and when you also consider that 
there is so much turnover in the over
all House with almost two-thirds of 
this House being new since the day 
that Ronald Reagan walked into the 
White House. All institutions need new 
blood, but they also need people who 
can bring to us a longer view, a view 
which comes from a historical perspec
tive. We need the wisdom that comes 
from that service, and I think we all 
recognize we have it in the gentleman 
from Mississippi. 

I want to congratulate the people of 
the State of Mississippi for sending 
such a fine, decent human being, to 
this institution. I think they indicate 
by their reelection of JAMIE WHITTEN 
time and time again that they recog
nize that the question is not how long 
you have served here, the question is 
whose side are you on. 

I think the people of Mississippi rec
ognize that JAMIE WHITTEN is on the 
side of the average American who 
counts on Government to put his inter
ests first, and I think the chairman has 
done that very well for the past 50 
years and I congratulate him. 

FAILED BUDGET ANNIVERSARY, 
TUESDA~ NOVEMBERS, W~ 

(Mr. DELAY asked and was given per
mission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. DELAY. Mr. Speaker, I hate to be 
the grinch who stole Christmas, but 
today I rise to commemorate an anni
versary, an anniversary of one of the 
more shameful accords ever to be en
acted by this House. I speak of the no
torious 1990 budget summit agreement. 

A year ago today, with great fanfare, 
the American people were told that be
cause of this agreement, the deficit 
would be reduced. The proponents said, 
just allow us to raise taxes $164 billion 
and we would reduce the deficit $500 
billion over the next 5 years. Yet sadly, 
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just 1 year later, I do not stand to tri
umphantly proclaim that we have suc
ceeded, rather I rise to report that you 
have utterly and tragically failed. 

Today our national debt has now 
reached $3.8 trillion, that is $16,000 for 
every man, woman and child in the 
United States. This year alone the defi
cit is expected to total over $350 bil
lion-nearly $1 billion per day of new 
debt. 

A recent ABC poll said that 63 per
cent of the American people blame the 
Democratic Congress for the economic 
woes of this country. Additionally, a 
recent U.S. Chamber of Commerce poll 
shows that 83 percent of its business 
members blame Congress for the lack 
of economic growth. This recession is 
not due to forces beyond our control
it is a direct result of the Govern
ment 's massive interference in the 
economy. 

Today I rise to challenge Members of 
this body to undo the budget fiasco of 
1990. It is time to commit to an eco
nomic course which will put Americans 
back to work. It is time to reduce the 
taxes of the American family. It is 
time to cut spending-across the board. 

It is time for this body to quit lying 
to the American people. Today, we 
must pledge to keep our word and re
duce the deficit. 

TRIBUTE TO THE HONORABLE 
JAMIE WHITTEN 

(Mr. YATES asked and was given per
mission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. YATES. Mr. Speaker, I join all 
my other colleagues who have risen 
today to pay tribute to the chairman of 
our Appropriations Committee, the 
Honorable JAMIE WmTTEN. 

When I was first elected to the House 
in 1948, JAMIE WHITTEN was already an 
experienced and productive Member of 
the body. At that time I remember he 
was on the Agriculture Appropriations 
Subcommittee and he was on the Mili
tary Subcommittee and he has main
tained his membership on those sub
committees through all the years, al
though I think he surrendered his 
membership on the Military Sub
committee when he became chairman 
of that committee. 

Through all these years, this most 
capable and distinguished gentleman 
from Mississippi has served his district 
well and served the country well. All of 
us have benefited from his knowledge, 
his experience, his leadership and his 
wit. 

JAMIE is a great storyteller and one 
of those that I used to listen to that I 
admired most was his story about Pvt. 
Johnny Allen. Pvt. Johnny Allen was a 
Member of this body from Mississippi. 
He had participated in the Civil War. 
One of the reasons I think JAMIE has 
been elected so much is because he fol-

lowed the pattern of Johnny Allen in 
his campaigns. 

JAMIE told the story about Johnny 
Allen serving as a private in the Con
federate Army. When he ran for office 
against a very distinguished man in 
the district, Johnny Allen got up in a 
debate with that gentleman and said: 

That is true. I was in the war with that 
gentleman there. I was a private. He was a 
general. One day it was pouring rain and 
that gentleman was up on the hill in his tent 
as a general and I was down below in the 
mud and in the rain. 

He said: 
Now, I want all you people who are pri

vates like Johnny Allen to vote for me. 
Those people who are generals, you vote for 
the general. 

Mr. Chairman, I salute the gen
tleman from Mississippi [Mr. WmTTEN] 
and I extend best warm wishes to the 
gentleman and to his beloved Rebecca. 

INVESTIGATE THE MANAGUA 
SURPRISE 

(Mr. LIVINGSTON asked and was 
given permission to address the House 
for 1 minute and to revise and extend 
his remarks.) 

Mr. LIVINGSTON. Mr. Speaker, I, 
too, want to commend our outstanding 
chairman for his wonderful 50 years of 
service . 

But I have to tell you a secret, Mr. 
Speaker. There is hypocrisy on the 
other side of the aisle. Now, that is 
nothing new, of course; but what is new 
is the heights , or perhaps depths might 
be a more appropriate word, to which 
some Members might have gone in 
their defense of their collaboration of 
the Communist Sandinista Govern
ment of Nicaragua. 

These same guardians of the Con
stitution have demanded a full-scale 
investigation of former President 
Reagan and the October surprise, all 
based on the testimony of a disgruntled 
former aide to Jimmy Carter, and all 
found totally groundless by this week 's 
New Republic and Newsweek Magazine. 

Mr. Speaker, I believe that those 
Members owe the American people an 
apology for that one; but now there is 
growing evidence suggesting links be
tween several Members and staffers of 
the Democratic Party and the Sandi
nista government during its reign of 
terror in Nicaragua. 

Was any classified information 
passed along? Was there a conspiracy 
to undermine the President? We do not 
know and we will not know unless 
there is an investigation. 

I call on you, Mr. Spea~er. There is 
far more evidence here in this i tern 
than there is in the so-called October 
surprise. It is time to let the American 
people in on the facts. It is time for a 
worthy investigation. 

CONGRATULATIONS TO THE 
HONORABLE JAMIE WHITTEN 

(Mr. THORNTON asked and was 
given permission to address the House 
for 1 minute and to revise and extend 
his remarks.) 

Mr. THORNTON. Mr. Speaker, in to
day's fast-moving world we should cele
brate those few things which remain 
constant in a changing world. 

Mr. Speaker, I have been a freshman 
twice. Nearly 19 years ago, I was a 
freshman and my neighbor, the gen
tleman from Mississippi [JAMIE WmT
TEN] was a powerful and respected lead
er. 
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Now, Mr. Speaker, I am a freshman 

again, and I can report to you that the 
gentleman from Mississippi [Mr. WHIT
TEN] remains constant in a world of 
change. The passage of time has only 
added luster to his leadership and vi
sion. 

Mr. Speaker, we celebrate his 50 
years of service, and I can tell my col
leagues personally that the privilege of 
working with giants like JAMIE WHIT
TEN is one of the greatest rewards of 
service in this House. But the greatest 
reward from his service has been that 
flowing to the people of his district and 
throughout our Nation. 

So, I say, "Congratulations to all of 
us." 

THE BUDGET: HOW IT FAILED 
(Mr. STEARNS asked and was given 

permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. STEARNS. Mr. Speaker let me 
echo my congratulations to the gen
tleman from Mississippi [Mr. WHITTEN] 
for a distinguished career. 

Mr. Speaker, how many ways has the 
budget agreement failed? Let me count 
the ways. 

First, the main purpose of the budget 
agreement was to reduce the size of the 
Federal deficit. Well, from 1986 to 1990 
the Federal budget deficit declined 
each year. In the last year, it has near
ly doubled. 

Second, raising taxes was supposed to 
raise revenue, instead Congress drove 
the economy into recession and has 
hurled countless men and women out of 
work. Funny how today, many of the 
tax and spend crowd finally are discov
ering the necessity of cutting taxes to 
stimulate the economy. 

Third, the budget agreement was sup
posed to control spending. If you be
lieve that, I've got bike paths in Michi
gan and scholarships for students in 
Cyprus to show you to prove otherwise. 

Fourth, the budget agreement was 
supposed to return sanity to our proc
ess. Well, not many of my constituents 
believe it is sane for Congress to not be 
able to cut into foreign aid money to 
help people in this country. 
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JAMIE WHITTEN-A TRUE 
SOUTHERN GENTLEMAN 

Let's get back to basics. Stimulate 
growth by lowering taxes and encour
aging growth. Make real spending cuts. 
The rest of America has been tighten
ing their belts for over a year, but Con
gress won't even set hard limits on the 
size of growth in expenditures. Since 
all the gimmicks have failed, let us try 
something new: Common sense. We 
must set hard deficit targets with a 
constitutionally mandated balanced 
budget within a reasonable time pe
riod. 

TRIBUTE TO JAMIE L. WHITTEN 
(Mr. DINGELL asked and was given 

permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. DINGELL. Mr. Speaker, like all 
of my other colleagues, I have enor
mous respect for my dear friend and 
colleague, the gentleman from Mis
sissippi [Mr. WHITTEN]. He serves the 
country and his district well. He marks 
50 years of distinguished service to the 
people of Mississippi's First District. 
For all of the wisdom the gentleman 
from Mississippi has displayed during 
his tenure in the House, his constitu
ents have shown even more wisdom in 
returning him to the Congress 25 times. 

Mr. Speaker, I first met the distin
guished gentleman from the First Dis
trict of Mississippi when I was a page 
boy in the House and when he was first 
elected. I have since had the privilege 
of serving with him a second time, for 
36 of his 50 years in the Congress. I will 
tell my colleagues that he is one of the 
few giants who remembers, not only 
the great Presidents, like Roosevelt 
and Truman, but who has consistently 
and faithfully served his people and 
every Congress since those times. 

I will say that I am like most of his 
other colleagues, compelled to say that 
on many occasions I have not under
stood a word that he has said to me, 
and I sometimes wonder whether he 
likes it that way. 

Mr. Speaker, the service of the gen
tleman from Mississippi [Mr. WHITI'EN] 
in the House is precedent setting, and 
with only a few brief exceptions he has 
served the Appropriations Agriculture 
Subcommittee since 1949, and in the 
history of this House no Member has, 
not only given longer service, but has 
given more continuous and distin
guished service as a subcommittee 
chairman. With his appointment to the 
full Committee on Appropriations 
chairmanship 13 years ago he can claim 
over 40 years of experience a.s chairman 
of a House committee or subcommit
tee. This is an extraordinary accom
plishment, and not only one which 
ranks high in terms of time, but which 
ranks extraordinarily high in terms of 
quality. 

Mr. Speaker, I say to my colleagues, 
"We are proud of JAMIE. We are proud 
of his service to the institution, and it 

is important that we note the skill and 
the dedication which he has brought 
and the way that he has proven the 
worth to this country of experienced 
leaders.'' 

Mr. Speaker, I ask my colleagues to 
join me in congratulating the gen
tleman from Mississippi [Mr. WHITI'EN], 
and I wish him many more happy, 
healthy, and successful years of service 
in the House and to the people of Mis
sissippi who properly love this distin
guished American. I thank him for his 
service. 

GAO'S ESTIMATE FOR A NATIONAL 
HEALTH CARE SYSTEM DE
SERVES SCRUTINY 

(Mrs. JOHNSON of Connecticut asked 
and was given permission to address 
the House for 1 minute and to revise 
and extend her remarks.) 

Mrs. JOHNSON of Connecticut. Mr. 
Speaker, I, too, would like to congratu
late the chairman, the gentleman from 
Mississippi [Mr. WHITTEN], for his enor
mous contribution to this House and on 
this day that marks a milestone in his 
life and in the history of this House. I, 
too, have appreciated his fairness. 

On another subject, Mr. Speaker, 
health care in America: Canada is a 
great nation and a great neighbor. 
Some say, if we adopted Canada's na
tional health care system, we could do 
so with no new taxes. In fact, they cite 
the GAO study to support their claim. 
What they do not cite is the GAO con
ditions on which the GAO estimates 
rest. They forget to say, as the GAO 
says, that their estimates are only true 
if the system is not modified, if Ameri
ca's system is not modified, to meet 
the expectations of the U.S. popu
lation. 

Mr. Speaker, if indeed the system is 
modified to meet our expectations, 
then their cost estimates would change 
significantly. 

Mr. Speaker, what modifications does 
the GAO mean? 

Canada has 15 MRI's. We have 2,000. 
Is GAO suggesting that we dump, 
scrap, do away with, hundreds and hun
dreds of MRI's. Does GAO not care that 
if somebody's kid gets hit by a car and 
gets a head injury that that child has a 
much better chance of surviving with
out brain damage if an MRI is nearby? 
Is the GAO suggesting that my State of 
Connecticut scrap 9 of their 11 CAT 
scans because all of Western Canada 
has 2 CAT scans and Connecticut has 
11? 

Mr. Speaker, look behind those GAO 
estimates that are being used to justify 
a national health care sysyem that 
would promise everything at no new 
cost. We are the leaders of the greatest 
free Nation of the world, and we must 
be truthful. 

(Mr. EARLY asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. EARLY. Mr. Speaker, I want to 
join my colleagues in acknowledging 
the gentleman from Mississippi [Mr. 
WHITTEN] and his 50 years of outstand
ing service to the United States. The 
gentleman from Mississippi is truly a 
gentleman, truly a gentleman, and he 
has served this country so well, has 
done a great job for Mississippi and 
probably has served his district better, 
better, than any other Member that 
ever served in this House. 

Speaker John McCormack, my 
friend, who had a great love for this in
stitution and loved its individual Mem
bers, 17 years ago, when I came here, 
used to speak to me at great length 
about the individual Members and 
about the institution. But he had a spe
cial fondness for southern gentlemen. 
He told me, "The southerners, JoE, are 
the most loyal, the most dedicated, the 
most committed. They are really out
standing Representatives." 

Mr. Speaker, I say to the gentleman 
from Mississippi, "You, JAMIE WHIT
TEN, have all those characteristics, 
every one of them. It's been an honor 
for me to serve with you because you 
have served exceedingly well." 

JAMIE WHITTEN'S GREAT LEGACY 
(Mr. PANETTA asked and was given 

permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. PANETTA. Mr. Speaker, I, too 
rise to pay honor to our esteemed col
league, the gentleman from Mississippi 
[Mr. WHITTEN], on the occasion of his 
50th anniversary in the U.S. House of 
Representatives. 

As chairman of the Committee on 
Appropriations, there is no question 
that the gentleman from Mississippi is 
one of the great leaders in the House of 
Representatives, but I wanted to refer 
to two attributes that are not often 
discussed when it comes to Mr. WHIT
TEN. 

First is his great sense of compas
sion, because the reality is that, 
whether it is earthquake victims in 
California, or whether it is those who 
suffer from drought in Texas, or wheth
er it is fiscal problems in New York 
City, or whatever the region, the chair
man has always been compassionate in 
those issues that impact on people, and 
he has always been willing on the Com
mittee on Appropriations to try to as
sist in addressing those problems. 

There is a second attribute, and I 
think that ultimately his greatest leg
acy in this institution will be the fact 
that he has always been the guardian 
of the constitutional powers of the 
House of Representatives. 
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I have been in a number of economic 
summits with the gentleman from Mis
sissippi, and he has hated being at 
every one of them, but the reality is 
that in those few minutes there is al
ways the temptation of Presidents and 
Members to undercut the delicate bal
ance of power between the Congress 
and the President. Every time, Chair
man WID'ITEN has been a stalwart for 
protecting the powers of the Congress 
and for protecting its institutional pre
rogatives under the Constitution, and I 
think ultimately, JAMIE, you will be 
remembered for your protection of the 
institution. 

Congratulations on your 50th anni
versary. 

Mr. Speaker, I rise today to honor my es
teemed colleague, Representative JAMIE WHIT
TEN, on the occasion of his 50th anniversary 
in the U.S. House of Representatives. 

Chairman WHITIEN is a great leader in the 
House of Representatives. I know that many 
of my colleagues share my gratitude for the 
tremendous assistance he has offered Mem
bers and their constituents in his role as chair
man of the House Appropriations Committee. 
Californians, in particular, will always be grate
ful for his help in obtaining desperately need
ed disaster relief funds after the tragic Lorna 
Prieta earthquake devastated much of the 
State in 1989. 

What the chairman has done for California, 
he has done for the Nation. It is hard to con
ceive all of which he has accomplished for this 
Nation in his 50 years in office, as it is hard 
to imagine this body without him. Perhaps the 
chairman's greatest legacy will be the role he 
has played as guardian of the Congress' con
stitutional powers and responsibilities. Chair
man WHITIEN has been a stalwart protector of 
Congress' power of the purse and its institu
tional prerogatives under the Constitution. In 
this role he has exhibited great leadership and 
a vision for protecting the long-term interests 
of this body and the Nation as a whole. 

Mr. Speaker, the chairman has served his 
constituents and this Nation well. I commend 
him on his 50 years of service in the Congress 
and look forward to working with him for many 
years to come. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. SMITH of Iowa asked and was 
given permission to address the House 
for 1 minute.) 

Mr. SMITH of Iowa. Mr. Speaker, I 
join especially Chairman PANETTA in 
the comments he made. Some of them 
were the same ones I was going to 
make. 

I have been here 33 years. When I 
came here, I was lucky enough to be 
No. 1 in a class of 88 in drawing offices, 
so I happened to get the office next to 
JAMIE WHI'ITEN. So I have known him 
since the day I took office. That is two
thirds of the time that he has been 
here, and I have been fond of every day. 
I don't believe any other Member will 
ever serve 50 years in our lifetime. 

I would often go to his office next 
door as a freshman and seek some ad
vice. At that time he was known as the 
permanent Secretary of Agriculture, 
and still is, and he has earned it. He 
has been a person that, like Chairman 
PANE'ITA said, is not parochial at all in 
his attitudes. He looks at and rep
resents the whole country, and I think 
that he is ahead of the curve a good 
share of the time in anticipating the 
changes that are taking place in this 
country, as he has been in the last 2 
years or more when he has been talk
ing about unemployment and jobs. 

So I think that it is a great honor, 
really, to have served with JAMIE WmT
TEN. While he has served his district 
well, I think that his district has 
served the country well by sending him 
to Congress, and I am sure that they 
would not pay any attention to the ar
guments for term limitations. They are 
too smart for that. He has not only 
served his district well, but his district 
has served the country well by sending 
JAMIE WmTTEN here for 50 years. Bea 
and I extend hearty congratulations to 
JAMIE WHITTEN and his wife, Rebecca, 
on this important anniversary. 

AMERICAN VALUES 
(Mr. DOWNEY asked and was given 

permission to address the House for 1 
minute, and to revise and extend his 
remarks.) 

Mr. DOWNEY. Mr. Speaker, I want to 
add my congratulations to those who 
have gone before me about Chairman 
WHITTEN. I cannot imagine this institu
tion without him. I cannot imagine 
what it would be like not to have sen
ior Members whose repository of insti
tutional knowledge is a wealth that is 
very rare and sacred to us all. 

Mr. Speaker, in E.J. Dionne's book 
"Why Americans Hate Politics," he 
says that "polls show that Americans' 
cultural values are a mix of liberal in
stincts and conservative values, but 
the obvious preferences of Americans 
don't get expressed in our politics. 
There are more ideas that unite us 
than divide us, but politics doesn't re
flect that." 

This is especially true of the debate 
about American poverty. Recently the 
House Wednesday Group produced an 
important document, "Moving Ahead
Initiatives for Expanding Opportunity 
in America.'' While I disagree with 
most of the analysis of the recent his
torical role of government and its ef
fects on poverty, the fine reasoning in 
the sections on the family and young 
males should convince even the most 
skeptical liberal that our friends on 
the right, in this document at least, 
are interested in thoughtfully address
ing serious social problems. I want to 
work with them. 

Toward that end, and because of this 
work, I will schedule a series of hear
ings on the oversight of the Jobs Pro-

gram and on some of the innovative ap
proaches to ending poverty that have 
been conceived by Representatives 
HALL on our side and GRANDY on the 
Republican side. 

Americans may come to understand 
politics as a result of our efforts, if not 
love it, provided we work together to 
solve our national problems. 

AMERICANS WANT FINANCIAL RE
SPONSIBILITY, NOT NEW VISI
TOR CENTER 
(Mr. GLICKMAN asked and was given 

permission to address the House for 1 
minute, and to revise and extend his 
remarks.) 

Mr. GLICKMAN. Mr. Speaker, as 
someone who cares about agriculture, I 
know of no man who has cared more 
and done more for the farmer in Amer
ica than JAMIE WmTTEN, a man who 
knows that real wealth comes from the 
soil. I compliment him and applaud 
him, and am delighted to have the op
portunity to serve with him. 

I want to talk for a moment about an 
expenditure of Federal dollars which I 
think is extravagant and is something 
that we can stop. I fear one day I will 
wake up to see the following headline: 
"Congress Spends $71 Million on Movie 
Theaters, Museums, and Restaurants 
at the Capitol." 

People are genuinely angry with gov
ernment. We are in the middle of a dev
astating recession, folks are hurting fi
nancially and are angry with how the 
Government spends their tax dollars. 
Given this mood, I am astounded that 
we are about to build a $71 million visi
tors' center here at the Capitol when 
most people cannot even afford to visit 
Washington. 

Our constituents, our visitors, are 
not asking for this. In fact, I bet each 
of the 107 million taxpayers in the 
United States would rather receive a 
U.S. Treasury check for 75 cents than 
see us fund the proposal; or better yet, 
they would like to see the deficit re
duced by $71 million. 

This is a perfect example of the type 
of project that never gets authorized, 
never gets debated, and all of a sudden 
Members find themselves up against a 
wall, having to pay for something that 
is so far along in the process that we 
cannot even stop it. Already the Sen
ate Committee on Rules and Adminis
tration has approved funding for it. I 
hope this visitors' center is not a fait 
accompli. I hope Congress can have an 
opportunity to deal with it. The 
project is a bad idea, fiscally and po
litically, so let us nip it in the bud 
right now. 

I ask my colleagues to join me in 
signing a letter to Majority Leader 
MITCHELL and Speaker FOLEY, request
ing that they stop the funding process 
for the visitors' center. Let us con
centrate instead on spending tax dol
lars prudently, and finding ways to re-
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lieve the financial pressure on middle
income Americans. 

TRffiUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. FAZIO asked and was given per
mission to address the House for 1 
minute, and to revise and extend his 
remarks.) 

Mr. FAZIO. Mr. Speaker, many peo
ple who follow popular music have 
heard about the Tallahatchie Bridge, 
but not very many people know that 
the pride of Tallahatchie County is the 
25th chairman of the Committee on Ap
propriations, JAMIE WHITTEN. Mr. 
WHITTEN has spent his career in public 
service. He was a school principal and a 
district attorney and a member of the 
State house of representatives before 
he came to Washington to serve us for 
50 years in the pursuit of goals that 
really appeal to all Americans, not just 
to people of north Mississippi. 

He has lived through many changes 
in American life and life in his native 
State. He is just as popular today as he 
was in 1941 when he was elected, having 
lived through the civil rights revolu
tion and many economic changes that 
would have destabilized many other po
litical careers. He understood that in
vesting in America, as he says it, was 
not only a good ticket to election in 
1941, but he understands it is a good 
ticket to reelection through and until 
1991. It continues to be good policy and 
good politics. 

As a member of the Committee on 
Agriculture, he worked to invest in re
search and development to make our 
farmers more productive and effective. 
As a member of the Committee on Pub
lic Works, he invested in infrastruc
ture, and he did it, as was indicated 
just a few minutes ago, by always, 
without exception, bringing budgets to 
the Congress that were less than those 
requested by the executive branch. 

His programs for investment in 
America have always been fiscally pru
dent, and for his leadership we, all of 
us, not just the people of his district in 
Mississippi but all those many, many 
people, the thousands who serve with 
him, thank him very much. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. EDWARDS of California asked 
and was given permission to address 
the House for 1 minute.) 

Mr. EDWARDS of California. Mr. 
Speaker, in 1941 when JAMIE WHITTEN 
was elected to Congress from Mis
sissippi, I was an FBI agent, just 50 
years ago. Little did I know that after 
World War II, in 1963 when I came here, 
that I would have the good fortune to 
have an office right across the aisle 
from Chairman WHITTEN and would 
have the pleasure of seeing him on a 
daily basis and communicating with 

him as the chairman of the California 
Democratic delegation regarding the 
many problems of the largest State in 
the Union and also the State that is 
the largest in agriculture. Mr. WHITTEN 
has always understood the problems of 
California and our complicated, sophis
ticated agricultural system and has 
helped us. His door has always been 
open to any of us who want to go in 
and tell JAMIE, as we are pleased to call 
him, of our problems back home and 
how he might be able to help. He has 
always been most generous and recep
tive. 

Lastly, Mr. Speaker, Chairman WHIT
TEN must be a nice person because he 
has such a nice staff. All of the men 
and women there work with us and 
with the other members of the staff in 
the Rayburn House Office Building in 
the most cooperative way. 

D 1320 
I think that is a good indication of 

how Chairman WHITTEN treats them on 
a day-to-day basis. 

Mr. Speaker, it has been a privilege 
of mine to be here and to be his friend, 
and really his constituent in so many 
ways, for nearly three decades. Today I 
join my colleagues in saluting 50 years 
of glorious service to America. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. EMERSON asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks. ) 

Mr. EMERSON. Mr. Speaker, I rise 
today to pay a very special word of 
tribute to our mutual friend and col
league, the gentleman from Mississippi 
[Mr. WHITTEN]. I was 4 years old when 
he began his service here. I first got to 
know the gentleman from Mississippi a 
little bit when I arrived in January 
1953 as a page, when he was already a 
very senior Member of Congress. 

While I have been through several 
different careers in the meantime, the 
gentleman from Mississippi has re
mained constant, serving here, serving 
the people of his district, his State and 
this country so well for so long. 

My official contacts with the gen
tleman come into play most often in 
matters of agriculture and flood con
trol, and of those interests he is indeed 
a true friend. 

Mr. Speaker, it is an honor and a 
privilege to be here on this occasion 
when we pay tribute to the gentleman 
from Mississippi [Mr. WHITTEN] for 50 
years of outstanding, dedicated, loyal 
service to this country. 

Godspeed, Mr. WHITTEN. God bless 
you, and may you serve for many years 
to come. 

ENSURE CIVIL RIGHTS FOR 
WARD'S COVE WORKERS 

(Mr. ABERCROMBIE asked and was 
given permission to address the House 

for 1 minute and to revise and extend 
his remarks.) 

Mr. ABERCROMBIE. Mr. Speaker, 
the great gratitude of the people of Ha
waii for the 50 years of service of Mr. 
WHITTEN are best expressed by the gift 
that he will find on his desk when he 
returns today. 

Mr. Speaker, the President has fi
nally decided to support a civil rights 
bill. 

His opposition to date has given us 
grand dragons and minifuehrers as 
major candidates. 

But civil rights at this late date is 
better than no civil rights at all. 

What is not better is the exclusion of 
2,000 Wards Cove cannery workers from 
a civil rights bill. These workers are 
Asian-Americans, Filipino-Americans 
for the most part, and Alaskan Native 
Americans. 

Are these workers to pay the price of 
a deal cut in the dark? What kind of 
civil rights bill is this? Civil rights for 
everyone except Filipino-Americans 
and Native Americans who work for 
Wards Cove? 

Instead of being so concerned about 
obscenity in art, maybe we ought to be 
concerned with the obscenity of 2,000 
people getting muscled out of their 
civil rights. 

I hope, Mr. Speaker, that when we do 
our work, we will reject this obscenity. 
That we will affirm our commitment to 
civil rights for all, including the Wards 
Cove cannery workers. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. PICKLE asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. PICKLE. Mr. Speaker, I salute 
my dear friend, Mr. WHITTEN from Mis
sissippi, for his 50 years of service. The 
Members on the floor take great pleas
ure sometimes in teasing our chairman 
about length of time that he has been 
here. One of the favorite stories that 
we tell on Chairman WHITTEN is that 
one day on the floor the chairman was 
very exasperated about one of our 
Presidents. He said: 

Mr. Speaker, I do declare, let me say, I do 
declare that I believe President so and so is 
the worst President I have served under 
since U.S. Grant. 

That is another way of saying, of 
course, that Chairman WHITTEN has 
been here for half a century, and for a 
long, long time. The fact of the matter 
is that he is in a position to judge who 
is among the best or worst Presidents 
we have had, as well as a lot of other of 
our governmental leaders. 

In all these years though, Mr. Speak
er, Chairman WHITTEN has never had 
anyone doubt his integrity. He has al
ways been a leader and impeccable in 
his character and fierce in his defense 
of the Constitution and this Congress. 
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So we salute him. He is our leader and 
we are proud of him. 

A TRIBUTE TO CHAIRMAN JAMIE 
WHITTEN 

(Mr. HUBBARD asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. HUBBARD. Mr. Speaker, it is a 
special joy to join other House col
leagues in paying tribute to the Honor
able JAMIE WHITTEN upon his 50th anni
versary as a Member of the U.S. House 
of Representatives. 

Chairman WHITTEN, the dean of the 
House and chairman of the Appropria
tions Committee, was first elected to 
Congress in a special election 1 month 
before Pearl Harbor. 

Since 1949-except for 1953-55, when 
Republicans controlled the House and 
its committees-JAMIE WHITTEN has 
chaired the Agriculture Subcommittee 
of Appropriations. He has the longest 
service of any House subcommittee 
chairman in history. 

I remember my predecessors in the 
House from Kentucky's First District 
speaking fondly of the Congressman 
from Mississippi's First District. Yes, 
both former Kentucky U.S. Represent
atives Noble Gregory of Mayfield and 
Frank Albert Stubblefield of Murray 
were admirers of JAMIE WHITTEN. 

Chairman WHITTEN has been helpful 
to western Kentucky's farmers and 
coal industry. 

Western Kentuckians realize Chair
man WHITTEN has been very helpful to 
our area because of his longtime sup
port of the Tennessee Valley Authority 
and the construction of the Tennessee 
Tombigbee Waterway. The Tennessee 
Tombigbee Waterway begins at Padu
cah, KY, and extends southward to the 
Gulf of Mexico. 

Congratulations, Chairman WHITTEN, 
upon 50 successful years as a Member 
of the U.S. House of Representatives. 

May God continue to use and bless 
your life. I hope yon enjoy many more 
years of service here in Congress. 

TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Ms. NORTON asked and was given 
permission to address the House for 1 
minute and to revise and extend her re
marks.) 

Ms. NORTON. Mr. Speaker, I rise to 
speak from my heart this afternoon in 
celebration of the 50 years of Mr. JAMIE 
WmTTEN in the House of Representa
tives. I speak in two capacities, first as 
an old civil rights worker in Mis
sissippi in the early 1960's and second, 
in behalf of the people of the Nation's 
Capitol. 

I rise in praise of the chairman for 
the extraordinary way he has lived 
through the old Mississippi into a new 
day in the new Mississippi, responsive 
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to this people, to the new trends and 
needs of the country, and to equality in 
America. I rise to celebrate and to 
thank Mr. WHITTEN for that. 

I rise also to put on the RECORD the 
thanks of the people of the District of 
Columbia for the way in which Mr. 
WHITTEN this very year has seen the 
District through a revision of its own 
government with an appropriation that 
has allowed the District to proceed to
ward reform. 

I rise to celebrate the 50 years of Mr. 
WmTTEN's service to his district and to 
his country even as the District of Co
lumbia is celebrating its birth as a city 
200 years ago. 

FOREIGN COMPETITION SHOULD 
BE FAIR TO AMERICAN BUSINESS 

(Mr. LEVIN of Michigan asked and 
was given permission to address the 
House for 1 minute and to revise and 
extend his remarks.) 

Mr. LEVIN of Michigan. Mr. WHIT
TEN, congratulations. You are a man of 
the people. 

Mr. Speaker, this afternoon I want to 
talk about a problem that very much 
affects the people of this country. I was 
in Mt. Clemens, MI, yesterday and 
talked to the owner of a small com
pany that has been trying to do busi
ness with foreign transplants. Here is 
what he says. "I can't get in the door 
to show how good we are. I think we 
ought to say deal evenly, or not at 
all." 

He says, "Our government is so stu
pid that it lets them get away with it." 

This is the owner of Colonial Mold. 
He has sent his brochure and tried to 
communicate with foreign transplant 
companies. None of them from Europe 
or Asia answered him, except he did re
ceive one from a Japanese company. 
They simply sent back his brochure 
saying thanks, but no thanks. The let
ter was signed by a claims analyst 
within the Legal Department. 

Mr. Speaker, that is why the gen
tleman from Missouri [Mr. GEPHARDT] 
and I have introduced a bill yesterday 
to extend Super 301, to tell our foreign 
competitors let us in as we let you in, 
or we will treat you like you treat us. 
Perhaps the President should be going 
as he is to Rome, but it is also time 
that he pay more attention to prob
lems here at home. 
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IN TRIBUTE TO THE HONORABLE 
JAMIE L. WHITTEN 

(Mr. DARDEN asked and was given 
permission to address the House for 1 
minute and to revise and extend his re
marks.) 

Mr. DARDEN. Mr. Speaker, I join my 
colleagues in congratulating our won
derful colleague on his 50th anniver
sary. 

Mr. Speaker I rise, as do so many of my 
colleagues, to pay tribute to a living legend. 
Many men and women have passed through 
these Halls of the House, and though some 
have been his equal, none have had a greater 
influence than Chairman JAMIE WHITTEN. 

Similar to Chairman WHITTEN, I was elected 
in a special election. I came into Congress in 
the middle of a session and my first day was 
filled with controversial and difficult votes. I 
wondered how anyone could last 1 term, let 
alone 25 terms-50 years-as the chairman 
has done so successfully. 

Mr. Speaker, we all have priorities and cri
teria and agendas. We all sought this office 
because we believed we had something to 
offer our districts, our States, and our country. 

We all know why JAMIE WHITTEN is here. It 
is obvious what his priorities are. He came 
here because he believed this was his best 
opportunity to help people. He started his pub
lic service during an economic crisis-the 
Great Depression. He realized that public 
service could end misery and suffering. 

Chairman WHITTEN has overseen the appro
priation of trillions of dollars during his tenure 
as chairman of the Appropriations Committee. 
It is evident to me and many others that, in his 
heart, he believes every dollar he has ever ap
propriated was spent on a worthy cause-to 
help someone who is down on his luck, to 
help a community grow, to help a university 
educate our young people, to ensure that a 
small child has enough to eat. 

Mr. Speaker. I say to the gentleman from 
Mississippi, "Mr. Chairman, we are lucky to 
have you and we appreciate you." 

Mr. DE LA GARZA. Mr. Speaker, as we gath
er today to pay tribute to the chairman of the 
House Appropriations Committee on the occa
sion of his golden jubilee, I would like to take 
this opportunity to join with my fellow col
leagues in saying congratulations to JAMIE 
WHITTEN. There is no question this is quite an 
accomplishment and that yours is a record of 
which to be extremely proud. 

For five decades you have served in this 
body with distinction and pride. You have al
ways been a legislator of integrity and style. 
Your work on fiscal and economic issues has 
been crucial to our Nation. Your service has 
been incomparable. 

You deserve the respect and admiration of 
all of us for the outstanding job you have done 
and the contributions you have made to this 
body. It has always been a privilege to serve 
alongside you, and I have to say that in my 
mind there is no question that you've certainly 
set the standard in terms of dedication to high 
performance for the rest of us to strive to fol
low. 

On this occasion let me say you are indeed 
one of the great Congressmen of your genera
tion and one of the great Americans of all 
times. I salute you and wish you all the best 
in the future. 

Mr. BROOMFIELD. Mr. Speaker, for the first 
48 weeks or so, 1941 wasn't a bad year for 
most Americans. Ted Williams hit a record 
.406; penicillin was developed; the national 
debt was only $64 billion; and JAMIE WHITTEN 
won his first election to Congress. 

JAMIE will soon become the longest serving 
Member of the U.S. House of Representa
tives. There is a virtue in longevity. Among 
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other things, those who serve for many years 
bring a sense of steadiness and continuity to 
the legislative process. 

JAMIE WHITIEN brings much more. He has 
been a model legislator and a role model for 
hundreds of newly elected Members who want 
to leave their mark on American history. 

During the past 200 years there have been 
a few legislative giants who have shaped the 
history of the U.S. Congress. JAMIE WHITIEN is 
most certainly one of them. 

JAMIE, you are a wonderful friend, a great 
American statesman, and a credit to the State 
of Mississippi. 

Mr. BENNETI. Mr. Speaker, the man who 
we honor today for his long and faithful serv
ice in Congress is extraordinary not only for 
his years of service but, in fact, primarily be
cause of the high quality of his service. He 
has to have a knowledge of the broad sweep 
of our governmental concerns but also of the 
details of the many things that require his at
tention. In my service with him he has always 
been not only fair and considerate but also 
quick to be helpful in whatever the problem of 
Government may be. My wife and I have often 
commented on the team of JAMIE WHITIEN 
and his lovely wife, who have set for all of us 
a perfect example of Christian living and of 
dedicated public service. We are glad to pay 
him this well deserved honor and hope that he 
will stay with us for many, many years in the 
future. 

Mr. ANNUNZIO. Mr. Speaker, as Congress
man JAMIE WHITIEN celebrates his golden an
niversary as a Member of the House of Rep
resentatives, we should reflect on his efforts to 
improve the lives of people throughout the 
United States of America. 

Mr. WHITIEN came to the House in 1941, a 
month before the tragedy at Pearl Harbor. 
Since 1978, Mr. WHITIEN has served ably and 
honorably as chairman of the Committee on 
Appropriations. Throughout his career, he has 
kept alive the spirit of President Franklin Roo
sevelt, who understood that government must 
play a role in encouraging economic growth. 

Mr. WHITIEN has consistently followed 
through with this philosophy. He has never 
backed away from a battle over spending pri
orities with House colleagues, Senate con
ferees, or the 1 0 Presidents who have worked 
with him. 

The results of his commitment are visible 
across this great country, from rural electrifica
tion programs in Mississippi to flood control 
projects in Chicago. Mr. Speaker, in light of 
these and many other accomplishments, I 
offer my congratulatiC'ns to Chairman WHITIEN 
on the 50th anniversary of his service as a 
Member of the House of Representatives. 

Mr. HUGHES. Mr. Speaker, today I join with 
my colleagues in congratulating JAMIE WHIT
TEN, who celebrates his 50th year of service in 
the U.S. House of Representatives. 

I am honored to call JAMIE WHITIEN my col
league. As chairman of the Appropriations 
Committee, the longest serving subcommittee 
chairman in history, JAMIE has truly earned his 
place in the history books of Congress. How
ever, it is not simply his record number of 
terms we celebrate here today. Rather, my 
colleagues and I salute the many accomplish
ments, and contributions JAMIE has made to 
the House, his home State of Mississippi, and 
the American people. 

I have no doubt that this is a record which 
will stand for many years to come, and I look 
forward to the continuing service of the very 
honorable and distinguished JAMIE WHITIEN. 

Mr. VISCLOSKY. Mr. Speaker, I rise today 
to pay tribute to our colleague, Chairman 
JAMIE WHITIEN, as he celebrates the 50th an
niversary of his election to the House of Rep
resentatives. 

I feel particularly privileged, as the newest 
member of the Appropriations Committee, to 
be able to learn from Chairman WHITIEN and 
draw upon the wealth of his knowledge and 
experience. His mastery of the appropriations 
process and understanding of the workings of 
Agriculture Department programs are legend
ary. In fact, as chairman of the Rural Develop
ment, Agriculture, and Related Agencies Sub
committee, he already holds the record for 
length of service as a House subcommittee 
chairman. I look forward to congratulating him 
on the day next year when he breaks Carl 
Vinson's record for service in the House. 

The people of the First Congressional Dis
trict in Mississippi are fortunate, indeed, to 
have such a champion fighting to meet their 
needs. I hope that with his help and guidance 
I will be able to better serve my constituents 
in the First Congressional District of Indiana. 

Mr. COLEMAN of Texas. Mr. Speaker, I rise 
today to join with my colleagues in honoring 
Chairman JAMIE WHITIEN on this, the 50th an
niversary of his service to this House. Chair
man WHITIEN attains this milestone reached 
only by two other Americans during the history 
of this Congress. 

While this is an important milestone, I ex
pect to again join with my colleagues in honor
ing the chairman of the Appropriations Com
mittee in January when he becomes the long
est serving Member of the House of Rep
resentatives. 

Chairman WHITIEN began his service to the 
people of Mississippi at the age of 21, when 
he won his first seat as a member of the Mis
sissippi House of Representatives. On Novem
ber 4, 1941 he was elected to the 77th Con
gress during a special election and has served 
his State, and the Nation, well. 

Serving under 10 Presidents, beginning with 
Franklin D. Roosevelt, Chairman WHITIEN has 
also served under 7 House Speakers. 

Chairman WHITIEN has sat on each of the 
13 subcommittees of the full Appropriations 
Committee and has demonstrated his concern 
for the well-being of our Nation. Chairman 
WHITIEN has served as an inspiration not only 
to me, but to all the members of the Appro
priations Committee and the House of Rep
resentatives. 

Mr. Speaker, I would like to take this oppor
tunity to commemorate Chairman WHITIEN'S 
golden anniversary of service to the State of 
Mississippi and to the United States. 

Mr. KOLTER. Mr. Speaker, I am pleased to 
join my colleagues in paying special tribute to 
the gentleman from Mississippi, Congressman 
JAMIE L. WHITIEN, in celebration of his golden 
anniversary of service to this great country of 
ours. 

JAMIE WHITIEN has enthusiastically sup
ported the programs authorized by the Appa
lachian Regional Development Act and the 
Public Works and Economic Development Act 
throughout his tenure on the Appropriations 

Committee. As chairman of that committee he 
has been ins~rumental in preserving both the 
Appalachian Regional Commission and the 
Economic Development Administration in spite 
of efforts to terminate them. His concern for 
the economic welfare of this Nation and its 
people is evident in his strong support of legis
lation designed to create jobs and to help 
areas of high unemployment as well as the 
antirecession local public works programs of 
the 1970's. With his help, these people-ori
ented initiatives have provided much needed 
relief for the economically distressed. 

As chairman of the Subcommittee on Eco
nomic Development of the Public Works and 
Transportation Committee, I want to thank Mr. 
WHITIEN for his continued support of these im
portant programs. It is his type of concern and 
legislative strength and leadership which has 
prompted the voters of the First District of Mis
sissippi to send him back to Congress 26 
times. 

To JAMIE WHITIEN, I would say: Your con
stituents recognize your dedication and efforts 
to improve their quality of life. Your colleagues 
recognize your value in making wise decisions 
for the benefit of our Nation. We congratulate 
you on this milestone of 50 years as a Mem
ber of this great body and we wish you the 
very best. May your future years be as pro
ductive and rewarding as the past 50 years 
have been. 

Mr. PAYNE of New Jersey. Mr. Speaker, I 
join in offering warmest congratulations to 
Congressman JAMIE WHITTEN, a person for 
whom I hold great respect and admiration, as 
he celebrates 50 years of distinguished serv
ice in the House of Representatives. 

As chairman of the House Appropriations 
Committee, Mr. WHITTEN has been sensitive to 
the needs of all regions of the country. Al
though I represent an urban district in New 
Jersey, a long way from his rural Mississippi 
district, I have always found Chairman WHIT
TEN to be responsive to the unique needs of 
America's cities. 

It is indeed an honor to serve with a person 
of JAMIE WHITTEN's stature and I wish him the 
very best in his continued years of public serv
ice. 

Mr. McDADE. Mr. Speaker, I want to add 
my voice to those of my colleagues to cele
brate a half-century of service by JAMIE WHIT
TEN in the U.S. House of Representatives. 
This is a milestone worthy of the highest com
memoration. 

As chairman of the House Appropriations 
Committee, JAMIE holds an incredible position 
of power in the Congress. It has been my 
privilege to watch JAMIE firsthand as a mem
ber of the committee as he uses that power 
for the betterment of our country and the ben
efit of the people. 

I remember a time years ago when JAMIE 
successfully led an effort in the committee to 
rename a fish hatchery in Tupelo after Pvt. 
John Allen, a Congressman from Mississippi 
who served from 1885 to 1901. Private Allen 
faced opposition in his first campaign against 
a general who thought that people should vote 
for him because of his higher rank. Private 
Allen said something to the effect that there is 
some merit to the argument, and urged all the 
people who were generals to vote for his op
ponent and all of the people who were pri-



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30023 
vates to vote for him. Needless to say, Private 
Allen won. 

This story comes to mind because JAMIE 
WHITIEN, despite the incredible power he 
wields in Washington, is like Private Allen in 
that he chooses to identify with the people. He 
has never forgotten that his first duty is to the 
citizens of Mississippi and this great Nation. 

Chairman WHITIEN holds a place of high es
teem in the history of the House. His half cen
tury of service to the people of Mississippi, his 
dozen years of leadership as chairman of the 
Appropriations Committee, and his magnificent 
contribution to rural America as chairman of 
the Rural Development and Agriculture Sub
committee make him a living legend here in 
the House. 

I am honored to serve with JAMIE WHITIEN, 
and I look forward to working with him in the 
years ahead. 

Mr. MAVROULES. Mr. Speaker, I rise today 
to acknowledge the accomplishments of a 
great American and a distinguished legislator 
from the State of Mississippi, Congressman 
JAMIE L. WHITIEN. For half a century JAMIE 
has faithfully served the people of his district. 

As chairman of the powerful Appropriations 
Committee for the 12th year, Congressman 
WHITIEN has unequivocally committed himself 
to the people of this Nation. He has never 
hesitated to devote the time and patience nec
essary to develop responsible legislation time
ly. Always willing to listen and reason, he has 
allowed junior members of his committee the 
opportunity to play an integral role in the ap
propriations process. Mr. WHITIEN has been in 
anchor for all of us as we continue the ever 
changing challenge of funding Federal pro
grams, policies and initiatives. Now serving 
under his seventh administration, the Con
gressman has represented the Democratic 
party's policy and agenda with the highest 
honor. 

Once again I would like to voice the admira
tion that I feel toward Congressman WHITIEN 
and hope for his continued success. 

Mr. RAHALL. Mr. Speaker, today I join my 
colleagues in saluting a man who is a good 
friend, who is the distinguished chairman of 
the House Appropriations Committee, and who 
is a most able public servant for his own con
stituency in Mississippi and for this great Na
tion. 

The most honorable JAMIE WHITIEN today 
has completed his 50th year in this House, a 
feat achieved by only two other Members in 
the entire history of Congress. In another 63 
days, Chairman WHITIEN will break the record 
held by the late Carl Vinson of Georgia to be
come the longest serving Member of the 
House of Representatives-ever. 

JAMIE WHITIEN came to Congress as a 
young man of 31 , just days before the onset 
of World War II, and he has lived and served 
through a number of wars since then-from 
Korea to Vietnam, from Grenada to Panama
and more recently through the mother of them 
all-Desert Storm. 

Ah, but the battles that truly engaged JAMIE 
WHITIEN were those on the homefront, to as
sure funding for the war on poverty at home, 
for a fair deal, for the new frontier and the 
great society, and even for a kinder and 
gentler society. Those battles have been every 
bit as hard-fought and hard-won as those on 
battlefields abroad. 

And win them he did. 
JAMIE WHITIEN is proud to be able to say 

that while funding urgently important pro
grams-whether they were for domestic pur
poses or defense or foreign affairs-he has 
been ever mindful that Federal dollars come 
out of the purses of all our constituents, and 
he has responded well by never sending any 
President as much money as requested in 
their annual budgets. 

He is 81 years young, and he defies the fact 
of those years with his tireless energy, his 
endless days-a man who never rests on his 
laurels, for he believes none of us can stand 
and do nothing. Certainly JAMIE WHITIEN's en
ergy, talent, and compassion for others has 
never permitted him to stand and do nothing. 

He works in the sunshine, never in the 
shadows of ideology or fear. If something can 
be done to help, JAMIE WHITIEN is there to 
help. And his help has come to all of us 
throughout the years, and it has come with 
care and understanding of our needs. JAMIE 
WHITIEN's work on behalf of Americans is al
ways accompanied by the facts he gleans 
from his own efforts on every subject he ever 
embraced or fought for. 

He is greeted always with fondness, for he 
greets us with understanding. His dealings 
with us are tempered with justice and mercy, 
for nearly every one of us sometimes needs 
just a few more dollars to tide us over back 
home, and if he must say no, he does so with 
gentleness and charm. He lends us dignity 
and honor as we work together always for the 
betterment of the Nation he has served for a 
half-century of his life, and for that we are 
eternally grateful. 

ANNOUNCEMENT BY THE SPEAKER 
PRO TEMPORE 

The SPEAKER pro tempore (Mr. 
ESPY). Pursuant to the provisions of 
clause 5 of rule I, the Chair announces 
that he will postpone further proceed
ings today on each motion to suspend 
the rules on which a recorded vote or 
the yeas and nays are ordered, or on 
which the vote is objected to under 
clause 4 of rule XV. 

Such rollcall votes, if postponed, will 
be taken on Wednesday, November 6, 
1991. 

PROVIDING APPROPRIATE PROCE
DURES FOR APPOINTMENT OF 
CHAIRMAN OF U.S. INTER
NATIONAL TRADE COMMISSION 
Mr. ROSTENKOWSKI. Mr. Speaker, I 

move to suspend the rules and pass the 
bill (H.R. 3624) to amend the Tariff Act 
of 1930 to provide appropriate proce
dures for the appointment of the Chair
man of the U.S. International Trade 
Commission. 

The Clerk read as follows: 
H.R. 3624 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. CHAIRMAN OF THE UNITED STATES 

INTERNATIONAL TRADE COMMIS
SION. 

(a) MODIFICATIONS OF RESTRICTIONS ON JUN
IOR MEMBERS SERVING AS CHAffiMAN.-

(1) MODIFICATIONS OF RESTRICTIONS.-
(A) IN GENERAL.-Paragraph (3)(A) of sec

tion 330(c) of the Tariff Act of 1930 (19 U.S.C. 
1330(c)(3)(A)) is amended to read as follows: 

"(3)(A) The President may not designate as 
the chairman of the Commission for any 
term any commissioner who is a member of 
the political party of which the chairman of 
the Commission for the immediately preced
ing term is a member. " . 

(B) CONFORMING AMENDMENT.-Paragraph 
(3)(C) of section 330(c) of such Act (19 U.S.C. 
1330(c)(3)(C)) is amended by striking the last 
sentence. 

(2) ONE YEAR OF SERVICE REQUIRED.-
(A) IN GENERAL.-Paragraph (3)(A) of sec

tion 330(c) of such Act (19 U.S.C. 
1330(c)(3)(A)), as amended by paragraph (1), is 
amended by inserting " , or who has less than 
1 year of continuous service as a commis
sioner as of the date such designation is 
being made" before the period. 

(B) CONFORMING AMENDMENT.-Section 
330(c)(3)(C) of such Act (19 U.S.C. 
1330(c)(3)(C)) is amended by adding at the end 
thereof the following new sentence: " Des
ignation of a chairman under this subpara
graph may be made without regard to the 1-
year continuous service requirement under 
subparagraph (A)." . 

(3) EFFECTIVE DATES.-
(A) MODIFICATION.-The amendments m ade 

by paragraph (1) shall apply to terms begin
ning on and after June 17, 1990. 

(B) 1-YEAR REQUIREMENT.-The a mend
ments made by paragraph (2) shall apply to 
terms beginning on and after June 17, 1996. 

(b) APPOINTMENT OF CHAIRMAN IN 1992.-In 
the case of the term of the chairman of the 
United States International Trade Commis
sion beginning June 17, 1992-

(1) section 330(c)(3)(A) of the Tariff Act of 
1930 shall not apply, and 

(2) the President shall designate as chair
man a Commissioner who is a member of the 
same political party as the chairman of the 
Commission serving on June 16, 1986. 

(C) PROCEDURE WHERE No CHAIRMAN DES
IGNATED.-

(1) IN GENERAL.-Section 330(c)(1) of the 
Tariff Act of 1930 (19 U.S.C. 1330(c)( l )) is 
amended by adding at the end thereof the 
following sentence: "If, as of the date on 
which a term begins under paragraph (2) , the 
President has not designated the chairman 
of the Commission for such term, the Com
missioner who, as of such date-

" (A) is a member of a different political 
party than the chairman of the Commission 
for the immediately preceding term, and. 

"(B) has the longest period of continuous 
service as a commissioner, 
Trans shall serve as chairman of the Com
mission for the portion of such term preced
ing the date on which an individual des
ignated by the President takes office as 
chairman.". 

(2) EFFECTIVE DATE.-The amendment 
made by this subsection shall take effect on 
the lOth day following the date of the enact
ment of this Act. 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from Il
linois [Mr. ROSTENKOWSKI] will be rec
ognized for 20 minutes, and the gen
tleman from Illinois [Mr. CRANE] will 
be recognized for 20 minutes. 

The Chair recognizes the gentleman 
from Illinois [Mr. ROSTENKOWSKI]. 

GENERAL LEAVE 
Mr. ROSTENKOWSKI. Mr. Speaker, I 

ask unanimous consent that all Mem-
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bers have 5 legislative days in which to 
revise and extend their remarks on the 
pending bill. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Illinois? 

There was no objection. 
Mr. ROSTENKOWSKI. Mr. Speaker, I 

yield 1 minute to the gentleman from 
California [Mr. FAZIO]. 

Mr. FAZIO. Mr. Speaker, George 
Bush went to Rome and all I got was 
this lousy recession. 

When my 5-week-old granddaughter, 
Kendra wants me to tell her what this 
country was like when she was born, I 
will point to this T-shirt I am giving 
her and explain that our President 
cared more about foreign problems 
than her future. 

I will tell my granddaughter that 
while a recession raged and millions of 
Americans were out of work, our Presi
dent was out globetrotting on his "any
where but America" tour. 

How can the President see the pain in 
the face of a father who cannot find 
work when he finds so much time re
quired to be overseas? How can he find 
solutions to the problems of America's 
children in Rome? 

The unemployment rate went up 
again last week, job growth remains 
stalled, and more than 2 million Ameri
cans have exhausted their benefits this 
year. 

Mr. Speaker, the President should be 
in Rome-Rome, MS, where the unem
ployment rate stands over 11 percent. 

Please, Mr. President, concentrate on 
our problems here. 

Mr. ROSTENKOWSKI. Mr. Speaker, I 
yield myself such time as I may 
consume. 

Mr. Speaker, I rise in strong support 
of H.R. 3624, a bill to improve the pro
cedures for appointing the Chairman of 
the U.S. International Trade Commis
sion. The bill would give greater flexi
bility to the President in selecting a 
Chairman since it would remove the 
existing restriction against appointing 
either of the two most recently ap
pointed Commissioners as Chairman. It 
would replace that rule with a require
ment that any Commissioner appointed 
to be Chairman must have served on 
the Commission for at least 1 year. 

The bill also would ensure that the 
rotation of chairmen between parties 
provided for under current law would 
take place. In the event that the Presi
dent does not appoint a Chairman, as 
has been the case since June 1990, H.R. 
3624 would require that the most senior 
Commissioner of a different political 
party than the preceding Chairman 
would automatically become Chairman 
until the President actually makes an 
appointment. 

Mr. Speaker, from time to time the 
Committee on Ways and Means, based 
on its ongoing oversight of the activi
ties, budget, and structure of the ITC, 
reports legislation to improve the func-

tioning of that institution. H.R. 3624 is 
such a bill. 

This bill was developed in a biparti
san manner in full consultation with 
the other body and with the adminis
tration, and I know of no opposition to 
it. I believe that this bill will strength
en the operations of the Commission, 
and I urge my colleagues to join me in 
supporting it. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. CRANE. Mr. Speaker, I yield my
self such time as I may consume. 

Mr. Speaker, I rise in support of H.R. 
3624, a bill making modest but impor
tant changes to the procedures by 
which the President selects a Chairman 
for the International Trade Commis
sion [ITC]. This legislation is designed 
to give the President more flexibility 
in making the appointment, yet ensure 
that prospective heads of the Commis
sion have some service record and ex
perience in dealing with complex ITC 
issues. 

The bill emerged as part of an agree
ment between the White House and the 
bipartisan leadership on the Finance 
and Ways and Means Committees. Cur
rently, two nominations for Commis
sioner are pending in the Senate-that 
of Carol Crawford and Janet Nuzum. 

With the passage of this bill, and the 
expeditious confirmation of these two 
nominees, the ITC will once again be at 
the full complement of six Commis
sioners and will have an effective pro
cedure for the immediate selection of 
an experienced Chairman. 

H.R. 3624 would replace the rule that 
the two most junior Commissioners 
cannot be named chair with a new re
quirement that Commissioners serve 1 
year before being eligible to head the 
Commission. 

In addition, the bill provides that the 
most senior Commissioner shall serve 
as the interim Chairman if the Presi
dent fails to make the appointment by 
the beginning date of each new term. 

Finally, the bill provides that a Dem
ocrat serve as chair for the remainder 
of the current term, which expires on 
June 16, 1992, and for the subsequent 2-
year term. 

Thus, a Democratic Chairman will 
succeed one Republican, one Independ
ent, and one Republican interim Chair
man who served as chair during the 
prior three terms. 

Mr. Speaker, H.R. 3624 will improve 
the stature and effectiveness of the ITC 
and I urge my colleagues to support 
this legislation. 

Mr. Speaker, I yield such time as he 
may consume to the gentleman from 
New York [Mr. MCGRATH]. 

Mr. McGRATH. Mr. Speaker, I rise in 
support of H.R. 3624, a bill that will im
prove the efficiency and productivity 
of the International Trade Commis
sion. This bill will clarify the proce
dures by which a new Chairman may be 
selected, and insure that this Chairman 

has the requisite experience to deal 
with the complexities of the matters 
before the ITC. 

This bill allows for the streamlining 
of operations of the ITC by ensuring 
the continuity of leadership in a truly 
bipartisan manner. 

I applaud the Chairman in creating 
an agreement between the Whitehouse 
and leadership of the Finance and Ways 
and Means Comrni ttees on both sides of 
the aisle. 

This bill will enable the Senate to fill 
two pending Commissioner positions on 
the ITC. Carol Crawford and Janet 
Nuzum have been nominated and I be
lieve that they are truly qualified and 
their appointments should be expe
dited. 

Mr. Speaker, I urge my colleagues to 
support H.R. 3624. 

Mr. CRANE. Mr. Speaker, I have no 
further requests for time, and I yield 
back the balance of my time. 

Mr. ROSTENKOWSKI. Mr. Speaker, I 
have no further requests for time, and 
I yield back the balance of my time. 

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from Illinois [Mr. Ros
TENKOWSKI] that the House suspend the 
rules and pass the bill, H.R. 3624. 

The question was taken; and (two
thirds having voted in favor thereof) 
the rules were suspended, and the bill, 
was passed. 

A motion to reconsider was laid on 
the table. 

U.S. COMMISSION ON CIVIL 
RIGHTS REAUTHORIZATION ACT 
OF 1991 
Mr. BROOKS. Mr. Speaker, I move to 

suspend the rules and concur in the 
Senate amendment to the bill H.R. 
3350. 

The Clerk read as follows: 
Senate amendment: 
Strike out all after the enacting clause and 

insert: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "United 
States Commission on Civil Rights Reau
thorization Act of 1991". 
SEC. 2. ANNUAL REPORT. 

Section 5 of the United States Commission 
on Civil Rights Act of 1983 (42 U.S.C. 1975c) is 
amended by adding at the end of the follow
ing: "The Commission shall, in addition to 
any other reports under this section, submit 
at least one annual report that monitors 
Federal civil rights enforcement efforts in 
the United States to Congress and to the 
President. ". 
SEC. 3. REAUTHORIZATION. 

Section 7 of the United States Commission 
Civil Rights Act of 1983 (42 U.S.C. 1975e) is 
amended to read as follows: 
"SEC. 7. AUTHORIZATION OF APPROPRIATIONS. 

"There are authorized to be appropriated 
to carry out this Act, $7,159,000 for fiscal 
year 1992, and an additional $1,200,000 for fis
cal year 1992 to relocate the headquarters of
fice.". 
SEC. 4. TERMINATION. 

Section 8 of the United States Commission 
on Civil Rights Act of 1983 (42 U.S.C. 1975f) is 
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amended by striking "1991" and inserting 
"1994". 
SEC. 5. COMMISSION CHAIR AND VICE CHAIR. 

Section 2(c), subsections (a), (d), and (f) of 
section 3 and section 6(f) of the United 
States Commission on Civil Rights Act of 
1983 (42 U.S.C. 1975(c), 1975a (a), (d), and (f), 
and 1975d(f)) are amended by striking "Chair
man" each place the term appears and in
serting "Chairperson". 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from 
Texas [Mr. BROOKS] will be recognized 
for 20 minutes, and the gentleman from 
Wisconsin [Mr. SENSENBRENNER] will be 
recognized for 20 minutes. 

The Chair recognizes the gentleman 
from Texas [Mr. BROOKS]. 

Mr. BROOKS. Mr. Speaker, I yield 
myself 4 minutes. 

Mr. Speaker, I rise in support of H.R. 
3350, the Civil Rights Commission Re
authorization Act of 1991. This legisla
tion was adopted under suspension of 
the rules on October 1, and has re
turned in a form recently enacted by 
the Senate, after negotiations between 
the two bodies. 

As amended, H.R. 3350 reauthorizes 
the U.S. Commission on Civil Rights 
for 3 years, through 1994, with a fiscal 
year 1992 authorization of $7,159,000-
slightly above the fiscal year 1991 ap
propriation and the same amount that 
was appropriated by the House for 1992. 
An additional $1.2 million is provided 
to pay for the agency's move to new 
quarters later in this fiscal year, as re
quired by the General Services Admin
istration. 

While this authorization does not re
quire the agency to cut programs or 
staff, it prevents the Commission from 
expanding without first fulfilling its 
statutory mission to investigate dis
crimination. In addition, the legisla
tion now requires the Commission to 
submit at least one report each year 
detailing Federal civil rights enforce
ment efforts. These provisions oblige 
the agency to allocate its resources 
wisely and, I trust, will secure the 
Commission's rerun to its factfinding 
mission. 

Under this legislation, the agency 
must come back to this body next year, 
and the year after, for a new authoriza
tion. This requirement-which was a 
common practice prior to the 1983 reau
thorization-will ensure closer congres
sional oversight of the Commission's 
activities. 

Once again, I wish to compliment the 
gentleman from California, [Mr. ED
WARDS], the chairman of the Civil and 
Constitutional Rights Subcomittee, for 
his excellent work on this important 
piece of legislation. I also commend 
the ranking minority member of the 
subcommittee, Mr. HYDE, for his lead
ership on this issue. Mr. Speaker, this 
legislation keeps alive the U.S. Com
mission on Civil Rights, as well as our 
determination that it can turn itself 
around before the next reauthorization. 
I urge the Members' support. 
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Mr. Speaker, I reserve the balance of 

my time. 
Mr. SENSENBRENNER. Mr. Speak

er, I yield myself such time as I may 
consume. 

Mr. Speaker, the time has come to 
put the Civil Rights Commission out of 
its misery. The gentleman from Texas 
[Mr. BROOKS], I think, hit the nail on 
the head when he has demonstrated 
very eloquently that this Commission 
has been nonproductive during the last 
22-month authorization. 

The bickering and squabbling that 
marked previous commissions has con
tinued, and it seems to me that the 
only thing that this Commission has 
been able to do is to set forth a case for 
its reauthorization and the authoriza
tion of more of the taxpayers' scarce 
dollars to keep it in business until the 
end of fiscal year 1994. 

I do not think that this Congress 
should buy the notion that if a com
mission does a bad job it ought to be 
reauthorized and it ought to be given a 
raise, and yet that is exactly what this 
particular piece of legislation does. 

When this bill left the House on Sep
tember 30, it contained an authoriza
tion of $6 million. Now, the authoriza
tion is $7.159 million for each of the 
next 3 years, and in addition, there is 
$1.2 million for relocation expenses of 
the Commission's central office as well 
as the eastern regional office. That in
cludes money for new carpeting, money 
for new furnishings, money for fur
niture, and money for a new phone sys
tem. 

When is this going to end? Certainly, 
if there ever was a case of putting a 
commission out of business, now is the 
time given the nonproductivity during 
the last 22-month authorization period. 

When the Commission was reauthor
ized 2 years ago, it was put on strict 
probation. And if any criminal spent 
his probationary period like this Com
mission spent their probationary pe
riod, the probation officer would re
voke the probation, and that would be 
the end of the matter. 

Now, at the full committee markup 
on September 24, the chairman of the 
subcommittee, the gentleman from 
California [Mr. EDWARDS], pointed out 
during the last 2 years the Commission 
has issued only one report and has had 
no hearings and consultations. The 
Commission is attempting to take 
credit for the work of its State advi
sory committees, not the Commission 
itself, but the advisory committees 
that function in each of the 50 States, 
for a lot of its work product, and, 
frankly, that is shameful. Because 
that, in my opinion, is taking credit 
for work which they have not done at 
all. 

I would hope that the Congress today 
would look very closely at this Com
mission to reject the motion to sus
pend the rules to increase the author-

ization that was approved by the House 
from the $6 million a year for 2 years 
to $7.159 million for the next 3 years as 
well as all of their office relocation ex
penses and then maybe we can start 
over from scratch and set up a commis
sion that is really relevant that all of 
us are proud of. 

The chairman of the committee, the 
gentleman from Texas [Mr. BROOKS], is 
correct in saying that this Commission 
is in an elliptical orbit. It has been at 
the low end of the orbit for a long pe
riod of time. The question is whether 
we continue paying for it to be at the 
low end of the orbit. 

Mr. BROOKS. Mr. Speaker, will the 
gentleman yield? 

Mr. SENSENBRENNER. I am happy 
to yield to the gentleman from Texas. 

Mr. BROOKS. Mr. Speaker, it is on 
the end of the orbit; you know, it goes 
pretty close at times, when it goes like 
this, but when it is at the far end, that 
is where they have been. 

What I was going to ask about really 
to my friend, the gentleman from Wis
consin [Mr. SENSENBRENNER], is: Does 
the gentleman not think we might talk 
to the Committee on Appropriations 
and maybe, in their wisdom, they 
would cut that extra $1.1 million out of 
their appropriation and maybe the $1.2 
million and let them take their new 
housing out of their $6 million? And 
they could just cut back a little bit 
like everybody else is having to do in 
my district. 

Mr. SENSENBRENNER. Reclaiming 
my time, when I get back to my office, 
I will have a joint letter to the Com
mittee on Appropriations typed up, and 
I hope that the gentleman would honor 
me by signing the letter, because I 
think it would have much more clout 
then. 

Mr. BROOKS. If the gentleman will 
yield further, I think I will maybe just 
talk to them, but we will look at it. 

Mr. SENSENBRENNER. Mr. Speak
er, I reserve the balance of my time. 

Mr. BROOKS. Mr. Speaker, I yield 
such time as he may consume to the 
gentleman from California [Mr. ED
WARDS]. 

Mr. EDWARDS of California. Mr. 
Speaker, I thank the chairman for 
yielding me this time. 

Mr. Speaker, I thank the chairman 
and the gentleman from Wisconsin [Mr. 
SENSENBRENNER] for their remarks, be
cause I think they are very valuable. 

This is an important subject. The 
Civil Rights Commission has a long 
and honorable history. It was estab
lished by President Eisenhower in the 
Civil Rights Act of 1957. And for many 
years it was the eyes and ears of the 
Nation in identifying problems in the 
enforcement of the various civil rights 
laws and reporting their findings to the 
Congress and to the President and they 
did a splendid job. It was a necessary 
institution that earned its appropria
tion. 
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Now, this year, the Civil Rights Com

mission asked for a 10-year authoriza
tion and a $10 million appropriation for 
fiscal year 1992. The subcommittee held 
a hearing on this authorization request 
and after examining the Commission's 
work, we decided that $10 million was 
entirely too much. We concluded a 2-
year extension and a $6 million author
ization for fiscal year 1992 would give 
the Commission sufficient time and re
sources to carry out this statutory 
mandate. We believed they should post
pone adding four new regional offices. 

We thought that they ought to earn 
those new offices with good work. They 
showed us that changes have been 
made. There is a new Chairman of the 
Commission, Mr. Fletcher, who has a 
distinguished history in civil rights, 
and a new staff director. They claim 
they are new brooms, and that they are 
going to sweep the place out and go 
back to the factfinding and reporting 
mandated by their charter. 

The Senate wanted to give them 
more money than the $6 million that 
the House authorized. We worked with 
the Senate, and finally came upon the 
figure of $7.159 million-the same 
amount designated by the Congress in 
the State, Justice appropriations bill . 
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This amount allows them to main

tain their staff and their work at cur
rent levels. They are on probation, Mr. 
Speaker. They have been warned, but 
the subcommittee felt that it was not 
in the best interests of the civil rights 
movement or the great civil rights 
laws that have meant so much to this 
country and have been the envy of the 
world. We are, after all, a society of di
verse people and different cultures, col
ors, and religions. 

We have difficult problems ahead. We 
need institutions like a Civil Rights 
Commission to help tackle these prob
lems. But we need a Civil Rights Com
mission that is back in the factfinding 
business. 

So they are on probation. They are 
going to have enough money to con
tinue at present levels. 

We are going to monitor them very 
carefully over the 3 years. We are not 
giving them the carte blanche they 
wanted. 

Mr. Speaker, I support the Senate amend
ment to H.R. 3350, the U.S. Commission on 
Civil Rights Reauthorization Act of 1991. 

The amendment extends the Commission's 
life for a reasonable period, provides for an 
annual authorization of appropriations, directs 
at least one annual report monitoring Federal 
civil rights enforcement, and substitutes, 
"chairperson" for "chairman" throughout the 
statute. 

Mr. Speaker, the current reauthorization de
bate is not about whether the Nation needs a 
Federal civil rights factfinding agency. We do. 
The Debate is whether the U.S. Commission 
on Civil Rights is the right agency for that job. 

For 25 years, the bipartisan, independent 
Commission was the premier Federal civil 

rights factfinding agency. It abandoned that 
mission in the 1980's, becoming nothing more 
than a platform for divisive rhetoric by Com
mission members. 

During the 1989 reauthorization, Congress 
took a gamble that with new membership, 
leadership, and management, it would get 
back to its mandate. To the Commission's 
credit, the divisive rhetoric is gone and fiscal 
management has improved. But virtually no 
factfinding has been done in the past 2 
years-no hearings, no consultations and only 
one report-on work already in progress be
fore the 1989 reauthorization. 

Congress has rejected the Commission's 
appeal for a 1 0-year reauthorization and un
limited funds. 

H.R. 3350, as passed by the House, contin
ues the agency for 2 years and provides $6 
million in appropriations for each fiscal year. 

The Senate's bill extends the Commission's 
life for 4 years, authorizes unlimited funds for 
each fiscal year, directs publication of at least 
one annual report on the status of civil rights 
in the United States, and substitutes "chair" 
for "chairman" wherever it appears in the stat
ute. 

Today, we consider the compromise amend
ment negotiated with Senate sponsors which I 
support. This compromise extends the Com
mission's life for 3 years, provides $7,159,000 
in appropriations for fiscal year 1992-future 
authorizations of appropriations will be re
quired annually-directs publication of at least 
one annual report monitoring Federal civil 
rights enforcement, and substitutes "chair
person" for "chairman" wherever it appears in 
the underlying statute. 

The Senate amendment's reauthorization 
and appropriation provisions give the Commis
sion sufficient time and resources to dem
onstrate it is again meeting its factfinding man
date. A review of agency submissions and 
Commissioner meetings over the past 2 years 
shows it has been groping to find a focus for 
this factfinding mandate. The Congress be
lieves a part of that mandate should include 
resumption of the enforcement series. Flexibil
ity and discretion is given to the Commission 
to elect the topic and agency or departments 
for review, but Congress is guaranteed at 
least one annual report which monitors execu
tive branch enforcement of Federal civil rights 
laws. 

Mr. Speaker, although it is not obligated to 
issue more than one monitoring report annu
ally, the Commission would be wise to do 
more, that is, to hold hearings, conduct con
sultations, and issues reports. After abandon
ing its factfinding responsibilities for almost a 
decade, the Commission must affirmatively 
convince the 1 03d Congress that it should be 
reauthorized beyond fiscal year 1994. If it fails 
to do so, then it should be prepared for that 
Congress to find some other entity to carry out 
this function. 

The Commission planned to augment its re
gional office structure by adding four more of
fices in fiscal year 1992. It will not be able to 
do so under this appropriation. The 
$7,159,000 authorized for the current fiscal 
year maintains the agency at current levels
no cuts in staff and programs will result-but 
plans to establish additional offices must be 
postponed until Congress is convinced the 
Commission is back in business. 

The Committee on the Judiciary will also be 
required to authorize the Commission's re
quest for authorization of appropriations for fis
cal years 1993 and 1994. This represents re
sumption of congressional review and action 
of the Commission's request for appropriations 
by both the authorization and appropriation 
committees to insure that the House and Sen
ate have enacted an authorization of appro
priations at the appropriate level. 

Annual reviews of this type were a common 
practice in previous authorizing legislation. It 
assures annual congressional oversight of the 
agency's budget, programs, and accomplish
ments. If the Commission can demonstrate it 
is meeting its statutory mandate, the Congress 
may decide it is time to expand the agency's 
resources and programs. 

Mr. Speaker, this is a good compromise, 
and I hope that the Commission appreciates it 
is time to produce a tangible record of civil 
rights factfinding over the next 3 years. I urge 
you to adopt H.R. 3350 as amended. 

Mr. SENSENBRENNER. Mr. Speak
er, I yield such time as he may 
consume to the gentleman from Illi
nois [Mr. HYDE]. 

Mr. HYDE. Mr. Speaker, the Senate 
amendment to H.R. 3350 is evidence of 
the bipartisan consensus that the work 
of the Civil Rights Commission is need
ed. The compromise reauthorizes the 
Commission for 3 years, provides for an 
increased appropriation of $7,159,000 for 
the current fiscal year and requires the 
Commission to publish at least one an
nual report monitoring Federal civil 
rights enforcement. 

Mr. Speaker, I think it is clear there 
exists serious political controversy 
over this Commission, so I think we do 
need to stress that the issue before us 
is really not one of ideology, but man
agement. 

During the last 22-month reauthor
ization period, the Commission has 
held one briefing and no hearings. Al
though there have been 17 reports is
sued by the State advisory committees, 
the Commission itself issued no reports 
within its statutory mandate and on 
the whole has produced very little in 
the way of performing its factfinding 
duties. 

The Commission has, however, done a 
great deal to rehabilitate its reputa
tion and to reestablish its network of 
regional offices which had been closed 
during cutbacks in the 1980's. It is 
struggling to reestablish its factfinding 
focus and carefully utilize its re
sources. We support this effort. 

This Nation needs a bipartisan, ob
jective, and informed voice on the sen
sitive issues of civil rights. The major
ity in Congress still believe that the 
U.S. Commission on Civil Rights is the 
best entity to perform this function 
and so I urge my colleagues to accept 
the Senate amendment to H.R. 3350. 

Mr. BROOKS. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, I would just like to 
make the point that we are reauthoriz
ing the Commission until 1994, but we 



are just authorizing money for 1 year. 
So they will have to come back next 
year and get an authorization for any 
money that they are going to get. The 
same would be for the year after that. 
if they do not do better than they have 
been doing, they are going to be wast
ing a lot of their time as well as our 
money. 

Mr. SENSENBRENNER. Mr. Speak
er, I yield myself the balance of the 
time. 

Mr. Speaker, one of the features in 
the Senate amendment that we are de
bating today amends the current law 
that says at present the Commission 
cannot function without authorization. 
In other words, it is a mandatory sun
set and it requires the Congress to re
authorize the Commission in order for 
it to continue in existence. 

Under the Senate amendment, the 
Commission can stay on forever with
out affirmative legislation, under con
tinuing resolutions. 

I believe that takes away the club of 
this Congress over the Commission to 
start spending the taxpayers' money 
wisely and to start producing some
thing for the over $7 million that is 
being authorized in this bill. 

Now, with the Senate amendment, 
should it be enacted into law, it will 
mean that this Commission can keep 
on rolling like Old Man River, not 
functioning at all unless and until the 
Congress passes an affirmative law 
abolishing the Commission. I think 
that is wrong. 

I think given the fact that none of 
the speakers today who have the most 
familiarity with this Commission have 
given it a glowing endorsement, every 
one of the speakers on the floor has 
said that the Commission has got its 
problems, every one of them says that 
the Commission is on probation. 

I disagree with my friend, the gen
tleman from Texas [Mr. BROOKS] that 
the broom is new, because Mr. Fletcher 
has been the chairman of the Commis
sion for P/2 years, and we have not seen 
this Commission turn around since he 
took over the chairmanship. 

The time I believe has come to reject 
concurring in the Senate amendment. 

Now, that does not necessarily kill 
the Commission. That means we can 
set up a conference with the other body 
and perhaps change this feature that 
allows the Commission to continue so · 
that we can have them on a short chain 
should we decide to reauthorize it. 
Failing that, I believe the Senate 
amendment should be rejected and we 
can continue with the procedure. 

Mr. BROOKS. Mr. Speaker, will the 
gentleman yield? 

Mr. SENSENBRENNER. I yield to 
the gentleman from Texas. 

Mr. BROOKS. Mr. Speaker, I want to 
say to my friend that it is my convic
tion that this reauthorizes the Com
mission only until 1994. The language 
in our bill has every intent of doing 
just that and that only. 
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But I would say that we are certainly 
going to take a very hard look at it 
again next year. I anticipate that both 
the gentleman and I will be on that 
same committee evaluating their ef
forts with that new, old, or used broom 
that they have. . 

Mr. SENSENBRENNER. Mr. Speak
er, I thank the gentleman from Texas, 
and I yield back the balance of my 
time. 

Mr. BROOKS. Mr. Speaker, I yield 
back the balance of my time. 

The SPEAKER pro tempore (Mr. 
ESPY). The question is on the motion 
offered by the gentleman from Texas 
[Mr. BROOKS] that the House suspend 
the rules and concur in the Senate 
amendment to the bill, H.R. 3350. 

The question was taken. 
Mr. SENSENBRENNER. Mr. Speak

er, on that I demand the yeas and nays. 
The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursu

ant to clause 5 of rule I, and the Chair's 
prior announcement, further proceed
ings on this motion will be postponed. 

REVISION OF TITLE 49, UNITED 
STATES CODE 

Mr. BROOKS. Mr. Speaker, I move to 
suspend the rules and pass the bill 
(H.R. 1537) to revise, codify, and enact 
without substantive change certain 
general and permanent laws, related to 
transportation, as subtitles II, III, and 
V-X of title 49, United States Code, 
"Transportation", and to make other 
technical improvements in the Code, as 
amended. 

The Clerk read as follows: 
H.R. 1537 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 

SUBTITLES II, Ill, AND V-X OF TITLE 49, UNITED 
STATES CODE 

SECTION 1. (a) Certain general and permanent 
laws of the United States, related to transpor
tation, are revised, codified, and enacted by 
subsections (c)-(e) of this section without sub
stantive change as subtitles II, III, and V-X of 
title 49, United States Code, "Transportation". 
Those laws may be cited as "49 U.S.C. --". 

(b) Title 49, United States Code, is amended by 
striking the table of subtitles at the beginning of 
the title and substituting the following new 
table of subtitles: 
"SUBTITLE Sec. 

I . DEPARTMENT OF TRANSPOR-
TATION .... .. .. .. ...... .... .... ...... ... ........ ... 101 

II. OTHER GOVERNMENT AGENCIES ..... 1101 
III. GENERAL AND INTERMODAL PRO-

GRAMS ...................... .. ......... ............ 5101 
IV. INTERSTATE COMMERCE...... .. ......... . 10101 
V. RAIL PROGRAMS ................ .......... ..... 20101 

VI. MOTOR VEHICLE AND DRIVER PRO-
GRAMS . ... ... . .. . .. .. . .. .... ... ... ...... . .... .... .. 30101 

Vll. AVIATION PROGRAMS ...... .. .... ........... 40101 
VIII. PIPELINES .......... ................................ 60101 
IX. COMMERCIAL SPACE TRANSPOR-

TATION ........... .. ... ... .. .. ....... .. ............ 70101 
X. MISCELLANEOUS........................... .... 80101 ". 
(c) Title 49, Uni ted States Code, is amended by 

striking subtitle II, except that chapter 31 (com
prising sections 3101-3104) of subtitle II is redes
ignated and restated as chapter 315 (comprising 
sections 31501-31504) of subtitle VI of title 49, as 
enacted by subsection (e) of this section. 
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(d) Title 49, United States Code, is amended 

by adding the following immediately after sub
title I: 

SUBTITLE II-OTHER GOVERNMENT 
AGENCIES 

CHAPTER Sec. 
II . NATIONAL TRANSPORTATION SAFE-

Sec. 

TY BOARD...... ............ ................... .. 1101 

CHAPTER 11-NATIONAL 
TRANSPORTATION SAFETY BOARD 

SUBCHAPTER I-GENERAL 

1101. Definitions. 

SUBCHAPTER II-ORGANIZATION AND 
ADMINISTRATIVE 

1111. General organization. 
1112. Special boards of inquiry on air transpor

tation safety. 
1113. Administrative. 
1114. Disclosure, availability, and use of infor-

mation. 
1115. Training. 
1116. Reports and studies. 
1117. Annual report. 
1118. Authorization of appropriations. 

SUBCHAPTER III-AUTHORITY 

1131. General authority. 
1132. Civil aircraft accident investigations. 
1133. Review of other agency action. 
1134. Inspections and autopsies. 
1135. Secretary of Transportation's responses 

to safety recommendations. 
SUBCHAPTER IV-ENFORCEMENT AND 

PENALTIES 
1151. Aviation enforcement. 
1152. Joinder and intervention in aviation pro

ceedings. 
1153. Judicial review. 
1154. Discovery and use of cockpit voice and 

other material. 
1155. Aviation penalties. 

SUBCHAPTER I-GENERAL 
§ 1101. Definitiom 

Section 40102(a) of this title applies to this 
chapter. 

SUBCHAPTER II-ORGANIZATION AND 
ADMINISTRATIVE 

§1111. General organization 
(a) ORGANIZATION.-The National Transpor

tation Safety Board is an independent establish
ment of the United States Government. 

(b) APPOINTMENT OF MEMBERS.-The Board is 
composed of 5 members appointed by the Presi
dent, by and with the advice and consent of the 
Senate. Not more than 3 members may be ap
pointed from the same political party. At least 3 
members shall be appointed on the basis of tech
nical qualification, professional standing, and 
demonstrated knowledge in accident reconstruc
tion, safety engineering, human factors, trans
portation safety, or transportation regulation. 

(C) TERMS OF OFFICE AND REMOVAL.-The 
term of office of each member is 5 years. An in
dividual appointed to fill a vacancy occurring 
before the expiration of the term for which the 
predecessor of that individual was appointed, is 
appointed for the remainder of that term. When 
the term of office of a member ends, the member 
may continue to serve until a successor is ap
pointed and qualified. The President may re
move a member for inefficiency. neglect of duty, 
or malfeasance in office. 

(d) CHAIRMAN AND VICE CHAIRMAN.-The 
President shall designate, by and with the ad
vice and consent of the Senate, a Chairman of 
the Board. The President also shall designate a 
Vice Chairman of the Board. The terms of office 
of both the Chairman and Vice Chairman are 2 
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years. When the Chairman is absent or unable 
to serve or when the position of Chairman is va
cant, the Vice Chairman acts as Chairman. 

(e) DUTIES AND POWERS OF CHAIRMAN.-The 
Chairman is the chief executive and administra
tive officer of the Board. Subject to the general 
policies and decisions of the Board, the Chair
man shall-

(1) appoint, supervise, and fix the pay of offi
cers and employees necessary to carry out this 
chapter; 

(2) distribute business among the officers, em
ployees, and administrative units of the Board; 
and 

(3) supervise the expenditures of the Board. 
(f) QUORUM.-Three members of the Board are 

a quorum in carrying out duties and powers of 
the Board. 

(g) OFFICES, BUREAUS, AND DIVISIONS.-The 
Board shall establish offices necessary to carry 
out this chapter, including an office to inves
tigate and report on the safe transportation of 
hazardous material. The Board shall establish 
distinct and appropriately staffed bureaus, divi
sions, or offices to investigate and report on ac
cidents involving each of the following modes of 
transportation: 

(1) aviation. 
(2) highway and motor vehicle. 
(3) rail and tracked vehicle. 
( 4) pipeline. 
(h) SEAL.-The Board shall have a seal that 

shall be judicially recognized. 
§ 1112. Special boarth of inquiry on air tram~· 

portation safety 
(a) ESTABLISHMENT.-If an accident involves a 

substantial question about public safety in air 
transportation, the National Transportation 
Safety Board may establish a special board of 
inquiry composed of-

(1) one member of the Board acting as chair
man; and 

(2) 2 members representing the public, ap
pointed by the President on notification of the 
establishment of the special board of inquiry. 

(b) QUALIFICATIONS AND CONFLICTS OF INTER
EST.-The public members of a special board of 
inquiry must be qualified by training and expe
rience to participate in the inquiry and may not 
have a pecuniary interest in an aviation enter
prise involved in the accident to be investigated. 

(c) AUTHORITY.-A special board of inquiry 
has the same authority that the Board has 
under this chapter. 
§1113. Administrative 

(a) GENERAL AUTHOR/TY.-(1) The National 
Transportation Safety Board, and when author
ized by it, a member of the Board, an adminis
trative law judge employed by or assigned to the 
Board, or an officer or employee designated by 
the Chairman of the Board, may conduct hear
ings to carry out this chapter, administer oaths, 
and require, by subpena or otherwise, necessary 
witnesses and evidence. 

(2) A witness or evidence in a hearing under 
paragraph (1) of this subsection may be sum
moned or required to be produced from any 
place in the United States to the designated 
place of the hearing. A witness summoned under 
this subsection is entitled to the same tee and 
mileage the witness would have been paid in a 
court ot the United States. 

(3) A subpena shall be issued under the signa
ture of the Chairman or the Chairman's dele
gate but may be served by any person des
ignated by the Chairman. 

(4) If a person disobeys a subpena, order, or 
inspection notice of the Board, the Board may 
bring a civil action in a district court of the 
United States to enforce the subpena, order, or 
notice. An action under this paragraph may be 
brought in the judicial district in which the per
son against whom the action is brought resides, 

is found, or does business. The court may pun
ish a failure to obey an order of the court to 
comply with the subpena, order, or notice as a 
contempt of court. 

(b) ADDITIONAL POWERS.-(1) The Board 
may-

( A) procure the temporary or intermittent 
services of experts or consultants under section 
3109 of title 5; 

(B) make agreements and other transactions 
necessary to carry out this chapter without re
gard to section 3709 of the Revised Statutes (41 
u.s.c. 5); 

(C) use, when appropriate, available services, 
equipment, personnel, and facilities of a depart
ment, agency, or instrumentality of the United 
States Government on a reimbursable or other 
basis; 

(D) confer with employees and use services, 
records, and facilities of State and local govern
mental authorities; 

(E) appoint advisory committees composed of 
qualified private citizens and officials of the 
Government and State and local governments as 
appropriate; 

(F) accept voluntary and uncompensated serv
ices notwithstanding another law; 

(G) accept gifts of money and other property; 
(H) make contracts with nonprofit entities to 

carry out studies related to duties and powers of 
the Board; and 

(I) require that the departments, agencies, 
and instrumentalities of the Government, State 
and local governments, and governments of for
eign countries provide appropriate consideration 
tor the reasonable costs of goods and services 
supplied by the Board. 

(2) The Board shall deposit in the Treasury 
amounts received under paragraph (1)( I) of this 
subsection to be credited to the appropriation of 
the Board. 

(C) SUBMISSION OF CERTAIN COPIES TO CON
GRESS.-When the Board submits to the Presi
dent or the Director of the Office of Manage
ment and Budget a budget estimate, budget re
quest, supplemental budget estimate, other 
budget information, a legislative recommenda
tion, prepared testimony tor congressional hear
ings, or comments on legislation, the Board must 
submit a copy to Congress at the same time. An 
officer, department, agency, or instrumentality 
of the Government may not require the Board to 
submit the estimate, request, information, rec
ommendation, testimony. or comments to an
other officer, department, agency, or instrumen
tality of the Government tor approval, comment, 
or review before being submitted to Congress. 

(d) LIAISON COMMITTEES.-The Chairman may 
determine the number of committees that are ap
propriate to maintain effective liaison with 
other departments, agencies, and instrumental
ities of the Government, State and local govern
mental authorities, and independent standard
setting authorities that carry out programs and 
activities related to transportation safety. The 
Board may designate representatives to serve on 
or assist those committees. 

(e) INQUIRIES.-The Board, or an officer or 
employee of the Board designated by the Chair
man, may conduct an inquiry to obtain informa
tion related to transportation safety after pub
lishing notice of the inquiry in the Federal Reg
ister. The Board or designated officer or em
ployee may require by order a department, agen
cy, or instrumentality of the Government, a 
State or local governmental authority, or a per
son transporting individuals or property in com
merce to submit to the Board a written report 
and answers to requests and questions related to 
a duty or power of the Board. The Board may 
prescribe the time within which the report and 
answers must be given to the Board or to the 
designated officer or employee. Copies of the re
port and answers shall be made available for 
public inspection. 

(f) REGULATIONS.-The Board may prescribe 
regulations to carry out this chapter. 
§1114. Disclosure, availability, and use of in· 

formation 
(a) GENERAL.-Except as provided in sub

sections (b) and (c) of this section, a copy of a 
record, information, or investigation submitted 
or received by the National Transportation 
Safety Board, or a member or employee of the 
Board, shall be made available to the public on 
identifiable request and at reasonable cost. This 
subsection does not require the release of infor
mation described by section 552(b) ot title 5 or 
protected from disclosure by another law of the 
United States. 

(b) TRADE SECRETS.-(1) The Board may dis
close information related to a trade secret re
ferred to in section 1905 of title 18 only-

( A) to another department, agency, or instru
mentality of the United States Government 
when requested for official use; 

(B) to a committee of Congress having juris
diction over the subject matter to which the in
formation is related, when requested by that 
committee; 

(C) in a judicial proceeding under a court 
order that preserves the confidentiality of the 
information without impairing the proceeding; 
and 

(D) to the public to protect health and safety 
after giving notice to any interested person to 
whom the information is related and an oppor
tunity for that person to comment in writing, or 
orally in closed session, on the proposed disclo
sure, if the delay resulting from notice and op
portunity tor comment would not be detrimental 
to health and safety. 

(2) Information disclosed under paragraph (1) 
of this subsection may be disclosed only in a 
way designed to preserve its confidentiality. 

(C) COCKPIT VOICE RECORDINGS AND TRAN
SCR/PTS.-(1) The Board may not disclose pub
licly any part of a cockpit voice recorder record
ing or transcript of oral communications by and 
between flight crew members and ground sta
tions related to an accident or incident inves
tigated by the Board. However, the Board shall 
make public any part of a ·transcript the Board 
decides is relevant to the accident or incident-

( A) if the Board holds a public hearing on the 
accident or incident, at the time of the hearing; 
or 

(B) if the Board does not hold a public hear
ing, at the time a majority of the other factual 
reports on the accident or incident are placed in 
the public docket. 

(2) This subsection does not prevent the Board 
from referring at any time to cockpit voice re
corder information in making safety rec
ommendations. 

(d) DRUG TESTS.-(1) Notwithstanding section 
503(e) of the Supplemental Appropriations Act, 
1987 (Public Law 100-71, 101 Stat. 471), the Sec
retary of Transportation shall provide the fol
lowing information to the Board when requested 
in writing by the Board: 

(A) any report of a confirmed positive toxi
cological test, verified as positive by a medical 
review officer, conducted on an officer or em
ployee of the Department of Transportation 
under post-accident, unsafe practice, or reason
able suspicion toxicological testing requirements 
of the Department, when the officer or employee 
is reasonably associated with the circumstances 
of an accident or incident under the investiga
tive jurisdiction of the Board. 

(B) any laboratory record documenting that 
the test is confirmed positive. 

(2) Except as provided by paragraph (3) of 
this subsection, the Board shall maintain the 
confidentiality of, and exempt from disclosure 
under section 552(b)(3) of title 5---

(A) a laboratory record provided the Board 
under paragraph (1) of this subsection that re-
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veals medical use of a drug allowed under appli
cable regulations; and 

(B) medical information provided by the tested 
officer or employee related to the test or a re
view of the test. 

(3) The Board may use a laboratory record 
made available under paragraph (1) of this sub
section to develop an evidentiary record in an 
investigation of an accident or incident if-

( A) the fitness of the tested officer or employee 
is at issue in the investigation; and 

(B) the use of that record is necessary to de
velop the evidentiary record. 
§ 1115. Training 

(a) DEFJNITION.-In this section, " Institute" 
means the Transportation Safety Institute of 
the Department of Transportation and any suc
cessor organization of the Institute. 

(b) USE OF INSTITUTE SERVICES.-The Na
tional Transportation Safety Board may use, on 
a reimbursable basis, the services of the Insti
tute. The Secretary of Transportation shall 
make the Institute available to-

(1) the Board tor safety training of employees 
of the Board in carrying out their duties and 
powers; and 

(2) other safety personnel of the United States 
Government, State and local governments, gov
ernments of foreign countries, interstate au
thorities, and private organizations the Board 
designates in consultation with the Secretary. 

(c) FEES.-(1) Training at the Institute tor 
safety personnel (except employees of the Gov
ernment) shall be provided at a reasonable tee 
established periodically by the Board in con
sultation with the Secretary. The fee shall be 
paid directly to the Secretary, and the Secretary 
shall deposit the tee in the Treasury. The 
amount of the fee-

( A) shall be credited to the appropriate appro
priation (subject to the requirements of any an
nual appropriation); and 

(B) is an offset against any annual reimburse
ment agreement between the Board and the Sec
retary to cover all reasonable costs of providing 
training under this subsection that the Sec
retary incurs in operating the Institute. 

(2) The Board shall maintain an annual 
record of offsets under paragraph (l)(B) of this 
subsection. 
§1116. Report• and BtudieB 

(a) PERIODIC REPORTS.-The National Trans
portation Safety Board shall report periodically 
to Congress, departments, agencies, and instru
mentalities of the United States Government and 
State and local governmental authorities con
cerned with transportation safety, and other in
terested persons. The report shall-

(1) advocate meaningful responses to reduce 
the likelihood of transportation accidents simi
lar to those investigated by the Board; and 

(2) propose corrective action to make the 
transportation of individuals as sate and free 
from risk of injury as possible, including action 
to minimize personal injuries that occur in 
transportation accidents. 

(b) STUDIES, INVESTIGATIONS, AND OTHER RE
PORTS.-The Board also shall-

(1) carry out special studies and investigations 
about transportation safety , including avoiding 
personal injury; 

(2) examine techniques and methods of acci
dent investigation and periodically publish rec
ommended procedures tor accident investiga
tions; 

(3) prescribe requirements tor persons report
ing accidents and aviation incidents that-

( A) may be investigated by the Board under 
this chapter; or 

(B) involve public aircraft (except aircraft of 
the armed forces and the intelligence agencies); 

(4) evaluate, examine the effectiveness of, and 
publish the findings of the Board about the 

transportation safety consciousness of other de
partments, agencies, and instrumentalities of 
the Government and their effectiveness in pre
venting accidents; and 

(5) evaluate the adequacy of safeguards and 
procedures tor the transportation of hazardous 
material and the performance of other depart
ments, agencies, and instrumentalities of the 
Government responsible tor the sate transpor
tation of that material. 
§1117. Annual report 

The National Transportation Safety Board 
shall submit a report to Congress on July 1 of 
each year. The report shall include-

(]) a statistical and analytical summary of the 
transportation accident investigations con
ducted and reviewed by the Board during the 
prior calendar year; 

(2) a survey and summary of the recommenda
tions made by the Board to reduce the likelihood 
of recurrence of those accidents together with 
the observed response to each recommendation; 

(3) a detailed appraisal of the accident inves
tigation and accident prevention activities of 
other departments, agencies, and instrumental
ities of the United States Government and State 
and local governmental authorities having re
sponsibility for those activities under a law of 
the United States or a State; and 

(4) an evaluation conducted every 2 years of 
transportation safety and recommendations tor 
legislative and administrative action and 
change. 
§1118. Authorization of appropriation• 

(a) GENERAL.-Not more than the following 
amounts may be appropriated to the National 
Transportation Safety Board to carry out this 
chapter: 

(1) $38,600,000 tor the fiscal year ending Sep
tember 30, 1992. 

(2) $38,800,000 tor the fiscal year ending Sep
tember 30, 1993. 

(b) EMERGENCY FUND.-The Board has an 
emergency fund of $1,000,000 available tor nec
essary expenses of the Board, not otherwise pro
vided tor, tor accident investigations. The fol
lowing amounts may be appropriated to the 
fund: 

(1) $1,000,000 to establish the fund. 
(2) amounts equal to amounts expended annu

ally out of the fund. 
(c) AVAILABILITY OF AMOUNTS.-Amounts ap

propriated under this section remain available 
until expended. 

SUBCHAPTER III-AUTHORITY 
§1131. General authority 

(a) GENERAL.-(1) The National Transpor
tation Safety Board shall investigate or have in
vestigated (in detail the Board prescribes) and 
establish the facts, circumstances, and cause or 
probable cause of-

( A) an aircraft accident the Board has au
thority to investigate under section 1132 of this 
title; 

(B) a highway accident, including a railroad 
grade crossing accident, the Board selects in co
operation with a State; 

(C) a railroad accident in which there is a fa
tality or substantial property damage, or that 
involves a passenger train; 

(D) a pipeline accident in which there is a fa
tality or substantial property damage; 

(E) a major marine casualty (except a cas
ualty involving only public vessels) occurring on 
the navigable waters or territorial sea of the 
United States, or involving a vessel of the Unit
ed States, under regulations prescribed jointly 
by the Board and the head of the department in 
which the Coast Guard is operating; and 

(F) any other accident related to the transpor
tation of individuals or property when the 
Board decides-

(i) the accident is catastrophic; 

(ii) the accident involves problems of a recur
ring character; or 

(iii) the investigation of the accident would 
carry out this chapter. 

(2) An investigation by the Board under para
graph (l)(A)-(D) or (F) of this subsection has 
priority over any investigation by another de
partment, agency, or instrumentality of the 
United States Government. The Board shall pro
vide for appropriate participation by other de
partments, agencies, or instrumentalities in the 
investigation. However, those departments, 
agencies, or instrumentalities may not partici
pate in the decision of the Board about the 
probable cause of the accident. 

(3) This section and sections 1113, 1116(b), 
1133, and 1134(a) and (c)-(e) of this title do not 
affect the authority of another department, 
agency, or instrumentality ot the Government to 
investigate an accident under applicable law or 
to obtain information directly from the parties 
involved in, and witnesses to, the accident. The 
Board and other departments, agencies, and in
strumentalities shall ensure that appropriate in
formation developed about the accident is ex
changed in a timely manner. 

(b) ACCIDENTS INVOLVING PUBLIC VESSELS.
(}) The Board or the head of the department in 
which the Coast Guard is operating shall inves
tigate and establish the facts, circumstances, 
and cause or probable cause of a marine acci
dent involving a public vessel and any other 
vessel. The results of the investigation shall be 
made available to the public. 

(2) Paragraph (1) of this subsection and sub
section (a)(l)(E) of this section do not affect the 
responsibility, under another law of the United 
States, of the head of the department in which 
the Coast Guard is operating. 

(c) ACCIDENTS NOT INVOLVING GOVERNMENT 
MISFEASANCE OR NONFEASANCE.-(]) When 
asked by the Board, the Secretary of Transpor
tation may-

( A) investigate an accident described under 
subsection (a) or (b) of this section in which 
misfeasance or nonfeasance by the Government 
has not been alleged; and 

(B) report the facts and circumstances of the 
accident to the Board. 

(2) The Board shall use the report in estab
lishing cause or probable cause of an accident 
described under subsection (a) or (b) of this sec
tion. 

(d) ACCIDENT REPORTS.-The Board shall re
port on the facts and circumstances of each ac
cident investigated by it under subsection (a) or 
(b) of this section. The Board shall make each 
report available to the public at reasonable cost. 
§1132. Civil aircraff accident inveBtigationB 

(a) GENERAL AUTHORITY.-(]) The National 
Transportation Safety Board shall investigate

( A) each accident involving civil aircraft; and 
(B) with the participation of appropriate mili

tary authorities, each accident involving both 
military and civil aircraft. 

(2) A person employed under section 1113(b)(l) 
of this title that is conducting an investigation 
or hearing about an aircraft accident has the 
same authority to conduct the investigation or 
hearing as the Board. 

(b) NOTIFICATION AND REPORTING.-The 
Board shall prescribe regulations governing the 
notification and reporting of accidents involving 
civil aircraft. 

(c) PARTICIPATION OF SECRETARY.-The Board 
shall provide tor the participation of the Sec
retary of Transportation in the investigation of 
an aircraft accident under this chapter when 
participation is necessary to carry out the duties 
and powers ot the Secretary. However, the Sec
retary may not participate in establishing prob
able cause. 

(d) ACCIDENTS INVOLVING ONLY MILITARY 
AIRCRAFT.-If an accident involves only mili-
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tary aircraft and a duty of the Secretary is or 
may be involved, the military authorities shall 
provide tor the participation of the Secretary. In 
any other accident involving only military air
craft, the military authorities shall give the 
Board or Secretary information the military au
thorities decide would contribute to the pro
motion of air safety. 
§ 1133. Review of other agency action 

The National Transportation Safety Board 
shall review on appeal-

(]) the denial, amendment, modification, sus
pension, or revocation of a certificate issued by 
the Secretary of Transportation under section 
44703, 44709, or 44710 of this title; 

(2) the revocation of a certificate of registra
tion under section 44106 of this title; and 

(3) a decision of the head of the department in 
which the Coast Guard is operating on an ap
peal [rom the decision of an administrative law 
judge denying, revoking, or suspending a li
cense, certificate, document, or register in a pro
ceeding under section 6101, 6301, or 7503, chap
ter 77, or section 9303 of title 46. 
§1134. Inspections and autopsies 

(a) ENTRY AND !NSPECTION.-An officer or em
ployee designated by the National Transpor
tation Safety Board-

(1) on display of appropriate credentials and 
written notice of inspection authority, may 
enter property where a transportation accident 
has occurred or wreckage [rom the accident is 
located and do anything necessary to conduct 
an investigation; and 

(2) during reasonable hours, may inspect any 
record, process, control, or facility related to an 
accident investigation under this chapter. 

(b) INSPECTION, TESTING, PRESERVATION, AND 
MOVING OF AIRCRAFT AND PARTS.-(1) In inves
tigating an aircraft accident under this chapter, 
the Board may inspect and test, to the extent 
necessary, any civil aircraft, aircraft engine, 
propeller, appliance, or property on an aircraft 
involved in an accident in air commerce. 

(2) Any civil aircraft, aircraft engine, propel
ler, appliance, or property on an aircraft in
volved in an accident in air commerce shall be 
preserved, and may be moved, only as provided 
by regulations of the Board. 

(c) A VOIDING UNNECESSARY INTERFERENCE AND 
PRESERVING EVIDENCE.-ln carrying out sub
section (a)(l) of this section, an officer or em
ployee may examine or test any vehicle, vessel, 
rolling stock, track, or pipeline component. The 
examination or test shall be conducted in a way 
that-

(1) does not interfere unnecessarily with 
transportation services provided by the owner or 
operator of the vehicle, vessel, rolling stock, 
track, or pipeline component; and 

(2) to the maximum extent feasible, preserves 
evidence related to the accident, consistent with 
the needs of the investigation and with the co
operation of that owner or operator. 

(d) EXCLUSIVE AUTHORITY OF BOARD.-Only 
the Board has the authority to decide on the 
way in which testing under this section will be 
conducted, including decisions on the person 
that will conduct the test, the type of test that 
will be conducted, and any individual who will 
witness the test. The Board shall make any of 
those decisions based on the needs of the inves
tigation being conducted and, when applicable, 
this subsection and subsections (a), (c), and (e) 
of this section. 

(e) PROMPTNESS OF TESTS AND AVAILABILITY 
OF RESULTS.-An inspection, examination, or 
test under subsection (a) or (c) of this section 
shall be started and completed promptly, and 
the results shall be made available. 

(f) AUTOPSIES.-(]) The Board may order an 
autopsy to be performed and have other tests 
made when necessary to investigate an accident 

under this chapter. However, local law protect
ing religious beliefs related to autopsies shall be 
observed to the extent consistent with the needs 
of the accident investigation. 

(2) With or without reimbursement, the Board 
may obtain a copy of an autopsy report per
formed by a State or local official on an individ
ual who died because of a transportation acci
dent investigated by the Board under this chap
ter. 
§1135. Secretary of Transportation's re

sponses to safety recommendations 
(a) GENERAL.-When the National Transpor

tation Safety Board submits a recommendation 
about transportation safety to the Secretary of 
Transportation, the Secretary shall give a tor
mal written response to each recommendation 
not later than 90 days after receiving the rec
ommendation. The response shall indicate 
whether the Secretary intends-

(]) to carry out procedures to adopt the com
plete recommendation; 

(2) to carry out procedures to adopt a part of 
the recommendation; or 

(3) to refuse to carry out procedures to adopt 
the recommendation. 

(b) TIMETABLE FOR COMPLETING PROCEDURES 
AND REASONS FOR REFUSALS.-A response under 
subsection (a) (1) or (2) of this section shall in
clude a copy of a proposed timetable tor com
pleting the procedures. A response under sub
section (a)(2) of this section shall detail the rea
sons tor the refusal to carry out procedures on 
the remainder of the recommendation. A re
sponse under subsection (a)(3) of this section 
shall detail the reasons for the refusal to carry 
out procedures. 

(c) PUBLIC AVAILABILITY.-The Board shall 
make a copy of each recommendation and re
sponse available to the public at reasonable 
cost. 

(d) REPORTS TO CONGRESS.-The Secretary 
shall submit to Congress on January 1 of each 
year a report containing each recommendation 
on transportation safety made by the Board to 
the Secretary during the prior year and a copy 
of the Secretary's response to each recommenda
tion. 

SUBCHAPTERIV-ENFORCEMENTAND 
PENALTIES 

§1151. Aviation enforcement 
(a) CIVIL ACTIONS BY BOARD.-The National 

Transportation Safety Board may bring a civil 
action in a district court of the United States 
against a person to enforce section 1132, 1134(b) 
or (f)(l), or 1155(a) of this title or a regulation 
prescribed or order issued under any of those 
sections. An action under this subsection may be 
brought in the judicial district in which the per
son does business or the violation occurred. 

(b) CIVIL ACTIONS BY ATTORNEY GENERAL.
On request of the Board, the Attorney General 
may bring a civil action-

(]) to enforce section 1132, 1134(b) or (f)(l), or 
1155(a) of this title or a regulation prescribed or 
order issued under any of those sections; and 

(2) to prosecute a person violating those sec
tions or a regulation prescribed or order issued 
under any of those sections. 

(c) PARTICIPATION OF BOARD.-On request of 
the Attorney General, the Board may partici
pate in a civil action to enforce section 1132, 
1134(b) or (f)(1), or 1155(a) of this title. 
§ 1152. Joinder and intervention in aviation 

proceedings 
A person interested in or affected by a matter 

under consideration in a proceeding or a civil 
action to enforce section 1132, 1134(b) or (f)(l), 
or 1155(a) of this title, or a regulation prescribed 
or order issued under any of those sections, may 
be joined as a party or permitted to intervene in 
the proceeding or civil action. 

§ 1153. Judicial review 
(a) GENERAL.-The appropriate court of ap

peals of the United States or the United States 
Court of Appeals tor the District of Columbia 
Circuit may review a final order of the National 
Transportation Safety Board under this chap
ter. A person disclosing a substantial interest in 
the order may apply for review by filing a peti
tion not later than 60 days after the order of the 
Board is issued. 

(b) AVIATION MATTERS.-(1) A person disclos
ing a substantial interest in an order related to 
an aviation matter issued by the Board under 
this chapter may apply tor review of the order 
by filing a petition for review in the United 
States Court of Appeals tor the District of Co
lumbia Circuit or in the court of appeals of the 
United States for the circuit in which the person 
resides or has its principal place of business. 
The petition must be filed not later than 60 days 
after the order is issued. The court may allow 
the petition to be filed after the 60 days only if 
there was a reasonable ground tor not filing 
within that 60-day period. 

(2) When a petition is filed under paragraph 
(1) of this subsection, the clerk of the court im
mediately shall send a copy of the petition to 
the Board. The Board shall file with the court 
a record of the proceeding in which the order 
was issued. 

(3) When the petition is sent to the Board, the 
court has exclusive jurisdiction to affirm, 
amend, modify, or set aside any part of the 
order and may order the Board to conduct fur
ther proceedings. After reasonable notice to the 
Board, the court may grant interim relief by 
staying the order or taking other appropriate 
action when cause tor its action exists. Findings 
of tact by the Board, if supported by substantial 
evidence, are conclusive. 

( 4) In reviewing an order under this sub
section, the court may consider an objection to 
an order of the Board only if the objection was 
made in the proceeding conducted by the Board 
or if there was a reasonable ground tor not mak
ing the objection in the proceeding. 

(5) A decision by a court under this subsection 
may be reviewed only by the Supreme Court 
under section 1254 of title 28. 
§1154. Discovery and uae of cockpit voice and 

other material 
(a) TRANSCRIPTS AND RECORDINGS.-(]) Except 

as provided by this subsection, a party in a judi
cial proceeding may not use discovery to ob
tain-

(A) any part of a cockpit voice recorder tran
script that the National Transportation Safety 
Board has not made available to the public 
under section 1114(c) of this title; and 

(B) a cockpit voice recorder recording. 
(2)(A) Except as provided in paragraph (4)(A) 

of this subsection, a court may allow discovery 
by a party of a cockpit voice recorder transcript 
if, after an in camera review of the transcript, 
the court decides that-

(i) the part of the transcript made available to 
the public under section 1114(c) of this title does 
not provide the party with sufficient informa
tion for the party to receive a fair trial; and 

(ii) discovery of additional parts of the tran
script is necessary to provide the party with suf
ficient information tor the party to receive a fair 
trial. 

(B) A court may allow discovery, or require 
production for an in camera review, of a cockpit 
voice recorder transcript that the Board has not 
made available under section 1114(c) of this title 
only if the cockpit voice recorder recording is 
not available. 

(3) Except as provided in paragraph (4)(A) of 
this subsection, a court may allow discovery by 
a party of a cockpit voice recorder recording if, 
after an in camera review of the recording, the 
court decides that-
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(A) the parts of the transcript made available 

to the public under section 1114(c) of this title 
and to the party through discovery under para
graph (2) of this subsection do not provide the 
party with sufficient information tor the party 
to receive a fair trial; and 

(B) discovery o[ the cockpit voice recorder re
cording is necessary to provide the party with 
sufficient information tor the party to receive a 
[air trial. 

(4)(A) When a court allows discovery in a ju
dicial proceeding of a part of a cockpit voice re
corder transcript not made available to the pub
lic under section 1114(c) of this title or a cockpit 
voice recorder recording, the court shall issue a 
protective order-

(i) to limit the use of the part of the transcript 
or the recording to the judicial proceeding; and 

(ii) to prohibit dissemination of the part of the 
transcript or the recording to any person that 
does not need access to the part of the transcript 
or the recording [or the proceeding. 

(B) A court may allow a part of a cockpit 
voice recorder transcript not made available to 
the public under section 1114(c) of this title or a 
cockpit voice recorder recording to be admitted 
into evidence in a judicial proceeding, only if 
the court places the part of the transcript or the 
recording under seal to prevent the use of the 
part of the transcript or the recording for pur
poses other than [or the proceeding. 

(5) This subsection does not prevent the Board 
[rom referring at any time to cockpit voice re
corder information in making safety rec
ommendations. 

(b) REPORTS.-No part of a report of the 
Board, related to an accident or an investiga
tion of an accident, may be admitted into evi
dence or used in a civil action for damages re
sulting [rom a matter mentioned in the report. 
§ 1155. Aviation penalties 

(a) CIVIL PENALTY.-(1) A person violating 
section 1132 or 1134(b) or (f)(1) of this title or a 
regulation prescribed or order issued under ei
ther of those sections is liable to the United 
States Government for a civil penalty of not 
more than $1,000. A separate violation occurs tor 
each day a violation continues. 

(2) This subsection does not apply to a member 
of the armed forces of the United States or an 
employee of the Department of Defense subject 
to the Uniform Code of Military Justice when 
the member or employee is performing official 
duties. The appropriate military authorities are 
responsible for taking necessary disciplinary ac
tion and submitting to the National Transpor
tation Safety Board a timely report on action 
taken. 

(3) The Board may compromise the amount of 
a civil penalty imposed under this subsection. 

(4) The Government may deduct the amount 
of a civil penalty imposed or compromised under 
this subsection from amounts it owes the person 
liable tor the penalty. 

(5) A civil penalty under this subsection may 
be collected by br·inging a civil action against 
the person liable for the penalty. The action 
shall conform as nearly as practicable to a civil 
action in admiralty. 

(b) CRIMINAL PENALTY.-A person that know
ingly and without authority removes, conceals, 
or withholds a part of a civil aircraft involved 
in an accident, or property on the aircraft at 
the time of the accident, shall be fined under 
title 18, imprisoned for not more than 10 years , 
or both. 
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§5101. Purpose 

The purpose of this chapter is to provide ade
quate protection against the risks to life and 
property inherent in the transportation of haz
ardous material in commerce by improving the 
regulatory and enforcement authority of the 
Secretary of Transportation. 
§5102. Definitions 

In this chapter-
(1) "commerce" means trade or transportation 

in the jurisdiction of the United States-
( A) between a place in a State and a place 

outside of the State; or 
(B) that affects trade or transportation be

tween a place in a State and a place outside of 
the State. 

(2) "hazardous material" means a substance 
or material the Secretary of Transportation des
ignates under section 5103(a) of this title. 

(3) "hazmat employee"-
(A) means an individual-
(i) employed by a hazmat employer; and 
(ii) who during the course of employment di

rectly affects hazardous material transportation 
safety as the Secretary decides by regulation; 

(B) includes an owner-operator of a motor ve-
hicle transporting hazardous material in com
merce; and 

(C) includes an individual, employed by a 
hazmat employer, who during the course of em
ployment-

(i) loads, unloads, or handles hazardous mate
rial; 

(ii) reconditions or tests containers, drums, 
and packages represented for use in transport
ing hazardous material; 

(iii) prepares hazardous material [or transpor
tation; 

(iv) is responsible for the safety of transport
ing hazardous material; or 

(v) operates a vehicle used to transport haz
ardous material. 

(4) "hazmat employer"-
( A) means a person using at least one em

ployee of that person in connection with-
(i) transporting hazardous material in com

merce; 

(ii) causing hazardous material to be trans
ported in commerce; or 

(iii) reconditioning or testing containers, 
drums, and packages represented for use in 
transporting hazardous material; 

(B) includes an owner-operator of a motor ve
hicle transporting hazardous material in com
merce; and 

(C) includes a department, agency, or instru
mentality of the United States Government, or 
an authority of a State, political subdivision of 
a State, or Indian tribe, carrying out an activity 
described in subclause (A)(i), (ii), or (iii) of this 
clause (4). 

(5) "imminent hazard" means the existence of 
a condition that presents a substantial likeli
hood that death, serious illness, severe personal 
injury, or a substantial endangerment to health, 
property, or the environment may occur before 
the reasonably foreseeable completion date of a 
formal proceeding begun to lessen the risk of 
that death, illness, injury, or endangerment. 

(6) "Indian tribe" has the same meaning given 
that term in section 4 of the Indian Self-Deter
mination and Education Assistance Act (25 
u.s.c. 450b). 

(7) "motor carrier" means a motor common 
carrier, motor contract carrier, motor private 
carrier, and freight forwarder as those terms are 
defined in section 10102 of this title. 

(8) "national response team" means the na
tional response team established under the na
tional contingency plan established under sec
tion 105 of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 
1980 (42 u.s.c. 9605). 

(9) "person", in addition to its meaning under 
section 1 of title 1-

(A) includes a government, Indian tribe, or 
authority of a government or tribe offering haz
ardous material for transportation in commerce 
or transporting hazardous material to further a 
commercial enterprise; but 

(B) does not include-
(i) the United States Postal Service; and 
(ii) in sections 5123 and 5124 of this title, a de

partment, agency, or instrumentality of the 
Government. 

(10) "public sector employee"-
(A) means an individual employed by a State, 

political subdivision of a State, or Indian tribe 
and who during the course of employment has 
responsibilities related to responding to an acci
dent or incident involving the transportation of 
hazardous material; 

(B) includes an individual employed by a 
State, political subdivision of a State, or Indian 
tribe as a firefighter or law enforcement officer; 
and 

(C) includes an individual who volunteers to 
serve as a firefighter for a State, political sub
division of a State, or Indian tribe. 

(11) "State" means-
( A) except in section 5119 of this title, a State 

of the United States, the District of Columbia, 
Puerto Rico, the Northern Mariana Islands, the 
Virgin Islands, American Samoa, Guam, and 
any other territory or possession of the United 
States designated by the Secretary: and 

(B) in section 5119 of this title, a State of the 
United States and the District of Columbia. 

(12) "transports" or "transportation" means 
the movement of property and loading, unload
ing, or storage incidental to the movement. 

(13) "United States" means all of the States. 
§5103. General regulatory authority 

(a) DESIGNATING MATERIAL AS HAZARDOUS.
The Secretary of Transportation shall designate 
material (including an explosive, radioactive 
material, etiologic agent, flammable or combus
tible liquid or solid, poison, oxidizing or corro
sive material, and compressed gas) or a group or 
class of material as hazardous when the Sec
retary decides that transporting the material in 
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commerce in a particular amount and form may 
pose an unreasonable risk to health and safety 
or property. 

(b) REGULATIONS FOR SAFE TRANSPOR
TAT/ON.-(1) The Secretary shall prescribe regu
lations tor the safe transportation of hazardous 
material in intrastate, interstate, and foreign 
commerce. The regulations-

( A) apply to a person-
(i) transporting hazardous material in com

merce; 
(ii) causing hazardous material to be trans

ported in commerce; or 
(iii) manufacturing, fabricating, marking, 

maintaining , reconditioning, repairing, or test
ing a package or container that is represented, 
marked, certified, or sold by that person as 
qualified tor use in transporting hazardous ma
terial in commerce; and 

(B) shall govern safety aspects of the trans
portation of hazardous material the Secretary 
considers appropriate. 

(2) A proceeding to prescribe the regulations 
must include an opportunity tor informal oral 
presentations. 
§5104. Representation and tampering 

(a) REPRESENTATION.-A person may rep
resent, by marking or otherwise, that-

(1) a container or package for transporting 
hazardous material is safe, certified, or complies 
with this chapter only if the container or pack
age meets the requirements of each regulation 
prescribed under this chapter; or 

(2) hazardous material is present in a pack
age, container, motor vehicle, rail freight car, 
aircraft, or vessel only if the material is present. 

(b) TAMPERING.-A person may not alter, re
move, destroy, or otherwise tamper unlawfully 
with-

(1) a marking, label, placard, or description 
on a document required under this chapter or a 
regulation prescribed under this chapter; or 

(2) a package, container, motor vehicle, rail 
freight car, aircraft, or vessel used to transport 
hazardous material. 
§5105. Transporting certain highly radio

active material 
(a) DEFINITION.-In this section, "high-level 

radioactive waste" and "spent nuclear fuel" 
have the same meanings given those terms in 
section 2 of the Nuclear Waste Policy Act of 1982 
(42 u.s.c. 10101). 

(b) TRANSPORTATION SAFETY STUDY.-In con
sultation with the Secretary of Energy, the Nu
clear Regulatory Commission, potentially af
fected States and Indian tribes, representatives 
of the rail transportation industry, and shippers 
of high-level radioactive waste and spent nu
clear fuel, the Secretary of Transportation shall 
conduct a study comparing the safety of using 
trains operated only to transport high-level ra
dioactive waste and spent nuclear fuel with the 
safety of using other methods of rail transpor
tation tor transporting that waste and fuel. The 
Secretary of Transportation shall submit to 
Congress not later than November 16, 1991, a re
port on the results of the study. 

(c) SAFE RAIL TRANSPORTATION REGULA
TIONS.-Not later than November 16, 1992, after 
considering the results of the study conducted 
under subsection (b) of this section, the Sec
retary of Transportation shall prescribe amend
ments to existing regulations that the Secretary 
considers appropriate to provide tor the sate rail 
transportation of high-level radioactive waste 
and spent nuclear fuel, including trains oper
ated only for transporting high-level radioactive 
waste and spent nuclear fuel. 

(d) ROUTES AND MODES STUDY.-Not later 
than November 16, 1991, the Secretary of Trans
portation shall conduct a study to decide which 
factors, if any, shippers and carriers should 
consider when selecting routes and modes that 

would enhance overall public safety related to 
the transportation of high-level radioactive 
waste and spent nuclear fuel. The study shall 
include-

(1) notice and opportunity tor public com
ment; and 

(2) an assessment of the degree to which at 
least the following affect the overall public safe
ty of the transportation: 

(A) population densities. 
(B) types and conditions of modal infrastruc

tures (including highways, railbeds, and water
ways). 

(C) quantities of high-level radioactive waste 
and spent nuclear fuel. 

(D) emergency response capabilities. 
(E) exposure and other risk factors. 
(F) terrain considerations. 
(G) continuity of routes. 
(H) available alternative routes. 
(I) environmental impact factors. 
(e) INSPECTIONS OF MOTOR VEHICLES TRANS

PORTING CERTAIN MATERIAL.-(]) Not later than 
November 16, 1991, the Secretary of Transpor
tation shall require by regulation that before 
each use of a motor vehicle to transport a high
way-route-controlled quantity of radioactive 
material in commerce, the vehicle shall be in
spected and certified as complying with this 
chapter and applicable United States motor car
rier safety laws and regulations. The Secretary 
may require that the inspection be carried out 
by an authorized United States Government in
spector or according to appropriate State proce
dures. 

(2) The Secretary of Transportation may allow 
a person, transporting or causing to be trans
ported a highway-route-controlled quantity of 
radioactive material, to inspect the motor vehi
cle used to transport the material and to certify 
that the vehicle complies with this chapter. The 
inspector qualification requirements the Sec
retary prescribes tor an individual inspecting a 
motor vehicle apply to an individual conducting 
an inspection under this paragraph. 
§5106. Handling criteria 

The Secretary of Transportation may pre
scribe criteria for handling hazardous material, 
including-

(1) a minimum number of personnel; 
(2) minimum levels of training and qualifica

tions tor personnel; 
(3) the kind and frequency of inspections; 
(4) equipment for detecting, warning of, and 

controlling risks posed by the hazardous mate
rial; 

(5) specifications tor the use of equipment and 
facilities used in handling and transporting the 
hazardous material; and 

(6) a system of monitoring safety procedures 
tor transporting the hazardous material. 
§5107. Ha:zmat employee training require

ments and grants 
(a) TRAINING REQUIREMENTS.-Not later than 

May 16, 1992, the Secretary of Transportation 
shall prescribe by regulation requirements for 
training that a hazmat employer must give 
hazmat employees of the employer on the safe 
loading, unloading, handling, storing , and 
transporting of hazardous material and emer
gency preparedness tor responding to an acci
dent or incident involving the transportation of 
hazardous material. The regulations-

(1) shall establish the date, as provided by 
subsection (b) of this section, by which the 
training shall be completed; and 

(2) may provide for different training for dif
ferent classes or categories of hazardous mate
rial and hazmat employees. 

(b) BEGINNING AND COMPLETING TRAINING.-A 
hazmat employer shall begin the training of 
hazmat employees of the employer not later 
than 6 months after the Secretary ot Transpor-

tation prescribes the regulations under sub
section (a) of this section. The training shall be 
completed within a reasonable period of time 
after-

(1) 6 months after the regulations are pre
scribed; or 

(2) the date on which an individual is to begin 
carrying out a duty or power of a hazmat em
ployee if the individual is employed as a hazmat 
employee after the 6-month period. 

(c) CERTIFICATION OF TRAINING.-After com
pleting the training, each hazmat employer shall 
certify, with documentation the Secretary of 
Transportation may require by regulation, that 
the hazmat employees of the employer have re
ceived training and have been tested on appro
priate transportation areas of responsibility, in
cluding at least one of the following: 

(1) recognizing and understanding the De
partment of Transportation hazardous material 
classification system. 

(2) the use and limitations of the Department 
hazardous material placarding, labeling, and 
marking systems. 

(3) general handling procedures, loading and 
unloading techniques, and strategies to reduce 
the probability of release or damage during or 
incidental to transporting hazardous material. 

(4) health, safety, and risk factors associated 
with hazardous material and the transportation 
of hazardous material. 

(5) appropriate emergency response and com
munication procedures for dealing with an acci
dent or incident involving hazardous material 
transportation. 

(6) the use of the Department Emergency Re
sponse Guidebook and recognition of its limita
tions or the use of equivalent documents and 
recognition of the limitations of those docu
ments. 

(7) applicable hazardous material transpor
tation regulations. 

(8) personal protection techniques. 
(9) preparing a shipping document tor trans

porting hazardous material. 
(d) COORDINATION OF TRAINING REQUIRE

MENTS.-In consultation with the Administrator 
of the Environmental Protection Agency and the 
Secretary of Labor, the Secretary of Transpor
tation shall ensure that the training require
ments prescribed under this section do not con
flict with-

(1) the requirements of regulations the Sec
retary of Labor prescribes related to hazardous 
waste operations and emergency response that 
are contained in part 1910 of title 29, Code of 
Federal Regulations; and 

(2) the regulations the Agency prescribes re
lated to worker protection standards for hazard
ous waste operations that are contained in part 
311 of title 40, Code of Federal Regulations. 

(e) TRAINING GRANTS.-In consultation with 
the Secretaries of Transportation and Labor 
and the Administrator, the Director of the Na
tional Institute of Environmental Health 
Sciences may make grants to train hazmat em
ployees under this section. A grant under this 
subsection shall be made to a nonprofit organi
zation that demonstrates-

(1) expertise in conducting a training program 
tor hazmat employees; and 

(2) the ability to reach and involve in a train
ing program a target population of hazmat em
ployees. 

(f) RELATIONSHIP TO OTHER LAWS.-(1) Chap
ter 35 of title 44 does not apply to an activity of 
the Secretary of Transportation under sub
sections (a)-( d) of this section. 

(2) An action of the Secretary of Transpor
tation under subsections (a)-(d) of this section 
and sections 5106, 5108(a)-(g)(l) and (h), and 
5109 of this title is not an exercise, under section 
4(b)(1) of the Occupational Safety and Health 
Act of 1970 (29 U.S.C. 653(b)(l)), of statutory au-
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thority to prescribe or enforce standards or reg
ulations affecting occupational safety or health. 
§5108. Re/{Utration 

(a) PERSONS REQUIRED TO FILE.-(1) A person 
shall file a registration statement with the Sec
retary of Transportation under this subsection if 
the person is transporting or causing to be 
transported in commerce any of the following: 

(A) a highway-route-controlled quantity of 
radioactive material. 

(B) more than 25 kilograms of a class A orB 
explosive in a motor vehicle, rail car, or trans
port container. 

(C) more than one liter in each package of a 
hazardous material the Secretary designates as 
extremely toxic by inhalation. 

(D) hazardous material in a bulk package, 
container, or tank, as defined by the Secretary, 
if the package, container, or tank has a capac
ity of at least 3,500 gallons or more than 468 
cubic teet. 

(E) a shipment of at least 5,000 pounds of a 
class of hazardous material for which 
placarding of a vehicle, rail car, or freight con
tainer is required under regulations prescribed 
under this chapter. 

(2) The Secretary of Transportation may re
quire any of the following persons to file a reg
istration statement with the Secretary under 
this subsection: 

(A) a person transporting or causing to be 
transported hazardous material in commerce 
and not required to file a registration statement 
under paragraph (1) of this subsection. 

(B) a person manufacturing, fabricating, 
marking, maintaining, reconditioning, repair
ing, or testing a package or container the person 
represents, marks, certifies, or sells tor use in 
transporting in commerce hazardous material 
the Secretary designates. 

(3) A person required to file a registration 
statement under this subsection may transport 
or cause to be transported, or manufacture, fab
ricate, mark, maintain, recondition, repair, or 
test a package or container tor use in transport
ing, hazardous material, only if the person has 
a statement on file as required by this sub
section. 

(b) FORM, CONTENTS, AND LIMITATION ON FIL
INGS.-{1) A registration statement under sub
section (a) of this section shall be in the form 
and contain information the Secretary of Trans
portation requires by regulation. The Secretary 
may use existing forms of the Department of 
Transportation and the Environmental Protec
tion Agency to carry out this subsection. The 
statement shall include-

( A) the name and principal place of business 
of the registrant; 

(B) a description of each activity the reg
istrant carries out tor which filing a statement 
under subsection (a) of this section is required; 
and 

(C) each State in which the person carries out 
the activity. 

(2) A person carrying out more than one activ
ity tor which filing is required only has to file 
one registration statement to comply with sub
section (a) of this section. 

(C) FILING DEADLINES AND AMENDMENTS.-(1) 
Each person required to file a registration state
ment under this subsection (a) of section must 
file the first statement not later than March 31, 
1992. The Secretary ot Transportation may ex
tend that date to September 30, 1992, tor activi
ties referred to in subsection (a)(l) ot this sec
tion. A person shall renew the statement peri
odically consistent with regulations the Sec
retary prescribes, but not more than once each 
year and not less than once every 5 years. 

(2) The Secretary of Transportation shall de
cide by regulation when and under what cir
cumstances a registration statement must be 
amended and the procedures to follow in 
amending the statement. 

(d) SIMPLIFYING THE REGISTRATION PROC
ESS.-The Secretary of Transportation may take 
necessary action to simplify the registration 
process under subsections (a)-(c) of this section 
and to minimize the number of applications, 
documents, and other information a person is 
required to file under this chapter and other 
laws of the United States. 

(e) COOPERATION WITH ADMINISTRATOR.-The 
Administrator of the Environmental Protection 
Agency shall assist the Secretary of Transpor
tation in carrying out subsections (a)-(g)(l) and 
(h) of this section by providing the Secretary 
with information the Secretary requests to carry 
out the objectives of subsections (a)-(g)(1) and 
(h). 

(f) AVAILABILITY OF STATEMENTS.-The Sec
retary of Transportation shall make a registra
tion statement filed under subsection (a) of this 
section available tor inspection by any person 
tor a tee the Secretary establishes. However, this 
subsection does not require the release of infor
mation described in section 552(/) of title 5 or 
otherwise protected by law from disclosure to 
the public. 

(g) FEES.-(1) The Secretary of Transportation 
may establish, impose, and collect from a person 
required to file a registration statement under 
subsection (a) of this section a tee necessary to 
pay for the costs of the Secretary in processing 
the statement. 

(2)(A) In addition to a tee established under 
paragraph (1) of this subsection, not later than 
September 30, 1992, the Secretary of Transpor
tation shall establish and impose by regulation 
and collect an annual tee. Subject to subpara
graph (B) of this paragraph, the fee shall be at 
least $250 but not more than $5,000 from each 
person required to file a registration statement 
under this section. The Secretary shall deter
mine the amount of the tee under this para
graph on at least one of the following: 

(i) gross revenue from transporting hazardous 
material. 

(ii) the type of hazardous material transported 
or caused to be transported. 

(iii) the amount of hazardous material trans
ported or caused to be transported. 

(iv) the number of shipments of hazardous 
material. 

(v) the number of activities that the person 
carries out tor which filing a registration state
ment is required under this section. 

(vi) the threat to property, individuals, and 
the environment from an accident or incident 
involving the hazardous material transported or 
caused to be transported. 

(vii) the percentage of gross revenue derived 
from transporting hazardous material. 

(viii) the amount to be made available to carry 
out sections 5107(e), 5108(g)(2), 5115, and 5116 of 
this title. 

(ix) other factors the Secretary considers ap
propriate. 

(B) The Secretary of Transportation shall ad
just the amount being collected under this para
graph to reflect any unexpended balance in the 
account established under section 5116(i) of this 
title. However, the Secretary is not required to 
refund any fee collected under this paragraph. 

(C) The Secretary of Transportation shall 
transfer to the Secretary of the Treasury 
amounts the Secretary of Transportation col
lects under this paragraph tor deposit in the ac
count the Secretary of the Treasury establishes 
under section 5116(i) ot this title. 

(h) MAINTAINING PROOF OF FILING AND PAY
MENT OF FEES.-The Secretary of Transpor
tation may prescribe regulations requiring a per
son required to file a registration statement 
under subsection (a) of this section to maintain 
proof of the filing and payment of tees imposed 
under subsection (g) of this section. 

(i) RELATIONSHIP TO OTHER LAWS.-(1) Chap
ter 35 of title 44 does not apply to an activity of 

the Secretary of Transportation under sub
sections (a)-(g)(l) and (h) of this section. 

(2)(A) This section does not apply to an em
ployee of a hazmat employer. 

(B) Subsections (a)-(h) of this section do not 
apply to a department, agency, or instrumental
ity of the United States Government, an author
ity of a State or political subdivision of a State, 
or an employee ot a department, agency. instru
mentality, or authority carrying out official du
ties. 

(j) AUTHORIZATION TO REQUIRE REGISTRA
TION.-(1) The Secretary of Transportation may 
require a person transporting or causing to be 
transported hazardous material in commerce, or 
that manufactures, fabricates, marks, main
tains, reconditions, repairs, or tests a package 
or container that is represented, marked, cer
tified, or sold by that person tor use in trans
porting hazardous material in commerce, to file 
a registration statement with the Secretary not 
more than once every 2 years. The statement 
shall include-

( A) the name and principal place of business 
of the person; 

(B) the location of each place at which haz
ardous material is handled; 

(C) a list of the hazardous material handled; 
and 

(D) a declaration that the person is complying 
with criteria prescribed under section 5106 of 
this title. 

(2) A person required to file a registration 
statement under this subsection may transport 
or cause to be transported hazardous material, 
and may manufacture, fabricate, mark, main
tain, recondition, repair, or test a package or 
container tor use in transporting hazardous ma
terial, only if the person has filed the statement. 

(3) Any individual may inspect a registration 
statement filed under this subsection without 
charge. This paragraph does not require the re
lease of information protected by law from pub
lic disclosure. 
§5109. Motor carrier safety permits 

(a) REQUIREMENT.-A motor carrier may 
transport or cause to be transported by motor 
vehicle in commerce hazardous material only if 
the carrier holds a safety permit the Secretary of 
Transportation issues under this section author
izing the transportation and keeps a copy of the 
permit, or other proof of its existence, in the ve
hicle. The Secretary shall issue a permit if the 
Secretary finds the carrier is fit, willing, and 
able-

(1) to provide the transportation to be author
ized by the permit; 

(2) to comply with this chapter and regula
tions the Secretary prescribes to carry out this 
chapter; and 

(3) to comply with applicable United States 
motor carrier safety laws and regulations and 
applicable minimum financial responsibility 
laws and regulations. 

(b) APPLICABLE TRANSPORTATION.-The Sec
retary shall prescribe by regulation the hazard
ous material and amounts of hazardous material 
to which this section applies. However, this sec
tion shall apply at least to all transportation by 
a motor carrier ot-

(1) a class A orB explosive; 
(2) liquefied natural gas; 
(3) hazardous material the Secretary des

ignates as extremely toxic by inhalation; and 
(4) a highway-route-controlled quantity of ra

dioactive material, as defined by the Secretary. 
(c) APPLICATIONS.-A motor carrier shall file 

an application with the Secretary for a safety 
permit to provide transportation under this sec
tion. The Secretary may approve any part of the 
application or deny the application. The appli
cation shall be under oath and contain informa
tion the Secretary requires by regulation. 

(d) AMENDMENTS, SUSPENSIONS, AND REVOCA
TIONS.-(1) After notice and an opportunity tor 
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a hearing, the Secretary may amend, suspend, 
or revoke a safety permit, as provided by proce
dures prescribed under subsection (e) of this sec
tion , when the Secretary decides the motor car
rier is not complying with a requirement of this 
chapter. a regulation prescribed under this 
chapter, or an applicable United States motor 
carrier safety law or regulation or minimum fi
nancial responsibility law or regulation. 

(2) If the Secretary decides an imminent haz
ard exists, the Secretary may amend, suspend, 
or revoke a permit before scheduling a hearing. 

(e) PROCEDURES.-The Secretary shall pre
scribe by regulation-

(1) application procedures, including form, 
content, and fees necessary to recover the com
plete cost of carrying out this section: 

(2) standards [or deciding the duration, terms, 
and limitations of a safety permit; 

(3) procedures to amend, suspend, or revoke a 
permit; and 

(4) other procedures the Secretary considers 
appropriate to carry out this section. 

(f) SHIPPER REQUIREMENT.-A person offering 
hazardous material [or motor vehicle transpor
tation in commerce may offer the material to a 
motor carrier only if the carrier has a safety 
permit issued under this section authorizing the 
transportation. 

(g) CONDITIONS.-A motor carrier may provide 
transportation under a safety permit issued 
under this section only if the carrier complies 
with conditions the Secretary finds are required 
to protect public safety. 

(h) REGULATIONS.-The Secretary shall pre
scribe regulations necessary to carry out this 
section not later than November 16, 1991. 
§5110. Shipping papers and disclosure 

(a) PROVIDING SHIPPING PAPERS.-Each per
son offering [or transportation in commerce haz
ardous material to which the shipping paper re
quirements of the Secretary of Transportation 
apply shall provide to the carrier providing the 
transportation a shipping paper that makes the 
disclosures the Secretary prescribes under sub
section (b) of this section. 

(b) CONSIDERATIONS AND REQUIREMENTS.-ln 
carrying out subsection (a) of this section, the 
Secretary shall consider and may require-

(]) a description of the hazardous material, 
including the proper shipping name; 

(2) the hazard class of the hazardous mate
rial; 

(3) the identification number (UN!NA) of the 
hazardous material; 

(4) immediate first action emergency response 
information or a way [or appropriate reference 
to the information (that must be available imme
diately) ; and 

(5) a telephone number [or obtaining more 
specific handling and mitigation information 
about the hazardous material at any time dur
ing which the material is transported. 

(c) KEEPING SHIPPING PAPERS ON THE VEHI
CLE.-(1) A motor carrier , and the person offer
ing the hazardous material [or transportation if 
a private motor carrier . shall keep the shipping 
paper on the vehicle transporting the material. 

(2) Except as provided in paragraph (1) of this 
subsection, the shipping paper shall be kept in 
a location the Secretary specifies in a motor ve
hicle, train , vessel, aircraft. or facility until-

( A) the hazardous material no longer is in 
transportation; or 

(B) the documents are made available to a 
representative of a department, agency, or in
strumentality of the United States Government 
or a State or local authority responding to an 
accident or incident involving the motor vehicle, 
train, vessel, aircraft, or facility. 

(d) DISCLOSURE TO EMERGENCY RESPONSE AU
THORITIES.-When an incident involving haz
ardous material being transported in commerce 
occurs, the person transporting the material, im-

mediately on request of appropriate emergency 
response authorities, shall disclose to the au
thorities information about the material. 
§5111. Rail tank cars 

After July 1, 1991, a rail tank car built before 
January 1, 1971, may be used to transport haz
ardous material in commerce only if the air 
brake equipment support attachments of the car 
comply with the standards [or attachments con
tained in parts 179.100-16 and 179.200-19 of title 
49, Code of Federal Regulations, in effect on No
vember 16, 1990. 
§5112. Highway routing of hazardous mate

rial 
(a) APPLICATION.-(]) This section applies to a 

motor vehicle only if the vehicle is transporting 
hazardous material in commerce [or which 
placarding of the vehicle is required under regu
lations prescribed under this chapter. However, 
the Secretary of Transportation by regulation 
may extend application of this section or a 
standard prescribed under subsection (b) of this 
section to-

( A) any use of a vehicle under this paragraph 
to transport any hazardous material in com
merce; and 

(B) any motor vehicle used to transport haz
ardous material in commerce. 

(2) Except as provided by subsection (d) of 
this section and section 5125(c) of this title, each 
State and Indian tribe may establish, maintain, 
and enforce-

( A) designations of specific highway routes 
over which hazardous material may and may 
not be transported by motor vehicle; and 

(B) limitations and requirements related to 
highway routing. 

(b) STANDARDS FOR STATES AND INDIAN 
TRIBES.-(1) Not later than May 16, 1992, the 
Secretary, in consultation with the States, shall 
prescribe by regulation standards [or States and 
Indian tribes to use in carrying out subsection 
(a) of this section. The standards shall in
clude-

(A) a requirement that a highway routing des
ignation, limitation, or requirement of a State or 
Indian tribe shall enhance public safety in the 
area subject to the jurisdiction of the State or 
tribe and in areas of the United States not sub
ject to the jurisdiction of the State or tribe and 
directly affected by the designation, limitation, 
or requirement; 

(B) minimum procedural requirements to en
sure public participation when the State or In
dian tribe is establishing a highway routing des
ignation, limitation, or requirement; 

(C) a requirement that, in establishing a high
way routing designation, limitation, or require
ment, a State or Indian tribe consult with ap
propriate State, local, and tribal officials having 
jurisdiction over areas of the United States not 
subject to the jurisdiction of that State or tribe 
establishing the designation, limitation, or re
quirement and with affected industries; 

(D) a requirement that a highway routing des
ignation, limitation, or requirement of a State or 
Indian tribe shall ensure through highway rout
ing [or the transportation o[ hazardous material 
between adjacent areas; 

(E) a requirement that a highway routing des
ignation , limitation, or requirement of one State 
or Indian tribe affecting the transportation of 
hazardous material in another State or tribe 
may be established, maintained, and enforced 
by the State or tribe establishing the designa
tion, limitation , or requirement only if-

(i) the designation , limitation, or requirement 
is agreed to by the other State or tribe within a 
reasonable period or is approved by the Sec
retary under subsection (d) of this section; and 

(ii) the designation, limitation, or requirement 
is not an unreasonable burden on commerce; 

(F) a requirement that establishing a highway 
routing designation, limitation, or requirement 

of a State or Indian tribe be completed in a time
ly way; 

(G) a requirement that a highway routing des
ignation, limitation, or requirement of a State or 
Indian tribe provide reasonable routes for motor 
vehicles transporting hazardous material to 
reach terminals, facilities for food, fuel, repairs, 
and rest, and places to load and unload hazard
ous material; 

(H) a requirement that a State be respon
sible-

(i) for ensuring that political subdivisions of 
the State comply with standards prescribed 
under this subsection in establishing, maintain
ing, and enforcing a highway routing designa
tion, limitation, or requirement; and 

(ii) [or resolving a dispute between political 
subdivisions; and 

(1) a requirement that, in carrying out sub
section (a) of this section, a State or Indian 
tribe shall consider-

(i) population densities; 
(ii) the types of highways; 
(iii) the types and amounts of hazardous ma

terial; 
(iv) emergency response capabilities; 
(v) the results of consulting with affected per-

sons; 
(vi) exposure and other risk [actors; 
(vii) terrain considerations; 
(viii) the continuity of routes; 
(ix) alternative routes; 
(x) the effects on commerce; 
(xi) delays in transportation; and 
(xii) other [actors the Secretary considers ap

propriate. 
(2) The Secretary may not assign a specific 

weight that a State or Indian tribe shall use 
when considering the [actors under paragraph 
(1)(1) of this subsection. 

(c) LIST OF ROUTE DESIGNATIONS.-ln coordi
nation with the States, the Secretary shall up
date and publish periodically a list of currently 
effective hazardous material highway route des
ignations. 

(d) RESOLVING DISPUTES.-(1) Not later than 
May 16, 1992, the Secretary shall prescribe regu
lations [or resolving a dispute related to through 
highway routing or to an agreement with a pro
posed highway route designation, limitation, or 
requirement between or among States, political 
subdivisions o[ different States, or Indian tribes. 

(2) A State or Indian tribe involved in a dis
pute under this subsection may petition the Sec
retary to resolve the dispute. The Secretary 
shall resolve the dispute not later than one year 
after receiving the petition. The resolution shall 
provide the greatest level of highway safety 
without being an unreasonable burden on com
merce and shall ensure compliance with stand
ards prescribed under subsection (b) of this sec
tion. 

(3)(A) After a petition is filed under this sub
section, an action about the subject matter of 
the dispute may be brought in a court only after 
the earlier of-

(i) the day the Secretary issues a final deci
sion; or 

(ii) the last day of the one-year period begin
ning on the day the Secretary receives the peti
tion. 

(B) A State or Indian tribe adversely affected 
by a decision of the Secretary under this sub
section may bring a civil action for judicial re
view of the decision not later than 89 days after 
the day the decision becomes final. 

(e) RELATIONSHIP TO OTHER LAWS.-This sec
tion and regulations prescribed under this sec
tion do not affect sections 31111 and 31112 of 
this title or section 127 of title 23. 

(f) EXISTING REGULATIONS.-The Secretary is 
not required to amend or again prescribe regula
tions related to highway routing designations 
over which radioactive material may and may 
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not be transported by motor vehicles, and limita
tions and requirements related to the routing, 
that the Secretary prescribed before November 
16, 1990, and that are in effect on November 16, 
1990. 
§5113. Un•ati•factory •afety rating 

(a) PROHIBITED TRANSPORTAT/ON.-A motor 
carrier receiving an unsatisfactory safety rating 
from the Secretary of Transportation has 45 
days to improve the rating to conditional or sat
isfactory. Beginning on the 46th day and until 
the motor carrier receives a conditional or satis
factory rating, a motor carrier not having re
ceived a conditional or satisfactory rating dur
ing the 45-day period may not operate a com
mercial motor vehicle (as defined in section 
31132 of this title)-

(1) to transport hazardous material for which 
placarding of a motor vehicle is required under 
regulations prescribed under this chapter; or 

(2) to transport more than 15 individuals. 
(b) RATING REVIEW.-The Secretary shall re

view the factors that resulted in a motor carrier 
receiving an unsatisfactory rating not later 
than 30 days after the motor carrier requests a 
review. 

(c) PROHIBITED GOVERNMENT USE.-A depart
ment, agency, or instrumentality of the United 
States Government may not use a motor carrier 
that has an unsatisfactory rating from the Sec
retary-

(1) to transport hazardous material for which 
placarding of a motor vehicle is required under 
regulations prescribed under this chapter; or 

(2) to transport more than 15 individuals. 
(d) PUBLIC AVAILABILITY AND UPDATING OF 

RATINGS.-Not later than November 3, 1991, the 
Secretary, in consultation with the Interstate 
Commerce Commission, shall prescribe regula
tions amending the motor carrier safety regula
tions in subchapter B of chapter III of title 49, 
Code of Federal Regulations, to establish a sys
tem to make readily available to the public, and 
update periodically, the safety ratings of motor 
carriers that have unsatisfactory ratings from 
the Secretary. 
§5114. Air tran.porlation of ionizing radi

ation 11Uiterial 
(a) TRANSPORTING IN AIR COMMERCE.-Mate

rial that emits ionizing radiation spontaneously 
may be transported on a passenger-carrying air
craft in air commerce (as defined in section 
40102(a) of this title) only if the material is in
tended for a use in, or incident to, research or 
medical diagnosis or treatment and does not 
present an unreasonable hazard to health and 
safety when being prepared for, and during, 
transportation. 

(b) PROCEDURES.-The Secretary of Transpor
tation shall prescribe procedures for monitoring 
and enforcing regulations prescribed under this 
section. 

(C) NONAPPLICAT/ON.-This section does not 
apply to material the Secretary decides does not 
pose a significant hazard to health or safety 
when transported because of its low order of ra
dioactivity. 
§5115. Training curriculum for the public 

•ector 
(a) DEVELOPMENT AND UPDATING.-Not later 

than November 16, 1992, in coordination with 
the Director of the Federal Emergency Manage
ment Agency, Chairman of the Nuclear Regu
latory Commission, Administrator of the Envi
ronmental Protection Agency, Secretaries of 
Labor, Energy, and Health and Human Serv
ices, and Director of the National Institute of 
Environmental Health Sciences, and using the 
existing coordinating mechanisms of the na
tional response team and, tor radioactive mate
rial, the Federal Radiological Preparedness Co
ordinating Committee, the Secretary of Trans
portation shall develop and update periodically 

a curriculum consisting of a list of courses nec
essary to train public sector emergency response 
and preparedness teams. Only in developing the 
curriculum, the Secretary of Transportation 
shall consult with regional response teams es
tablished under the national contingency plan 
established under section lOS of the Comprehen
sive Environmental Response, Compensation, 
and Liability Act of 1980 (42 U.S.C. 9605), rep
resentatives of commissions established under 
section 301 of the Emergency Planning and 
Community Right-To-Know Act of 1986 (42 
U.S.C. 11001), persons (including governmental 
entities) that provide training tor responding to 
accidents and incidents involving the transpor
tation of hazardous material, and representa
tives of persons that respond to those accidents 
and incidents. 

(b) REQUIREMENTS.-The curriculum devel
oped under subsection (a) of this section-

(1) shall include-
( A) a recommended course of study to train 

public sector employees to respond to an acci
dent or incident involving the transportation of 
hazardous material and to plan tor those re
sponses; 

(B) recommended basic courses and minimum 
number of hours of instruction necessary tor 
public sector employees to be able to respond 
safely and efficiently to an accident or incident 
involving the transportation of hazardous mate
rial and to plan those responses; and 

(C) appropriate emergency response training 
and planning programs tor public sector employ
ees developed under other United States Govern
ment grant programs, including those developed 
with grants made under section 126 of the 
Superfund Amendments and Reauthorization 
Act of 1986 (42 U.S.C. 9660a); and 

(2) may include recommendations on material 
appropriate tor use in a recommended basic 
course described in clause (l)(B) of this sub
section. 

(c) TRAINING ON COMPLYING WITH LEGAL RE
QUIREMENTS.-A recommended basic course de
scribed in subsection (b)(l)(B) of this section 
shall provide the training necessary tor public 
sector employees to comply with-

(1) regulations related to hazardous waste op
erations and emergency response contained in 
part 1910 of title 29, Code of Federal Regula
tions, prescribed by the Secretary of Labor; 

(2) regulations related to worker protection 
standards for hazardous waste operations con
tained in part 311 of title 40, Code of Federal 
Regulations, prescribed by the Administrator; 
and 

(3) standards related to emergency response 
training prescribed by the National Fire Protec
tion Association. 

(d) DISTRIBUTION AND PUBLICATION.-With 
the national response team-

(1) the Director of the Federal Emergency 
Management Agency shall distribute the cur
riculum and any updates to the curriculum to 
the regional response teams and all committees 
and commissions established under section 301 
of the Emergency Planning and Community 
Right-To-Know Act of 1986 (42 U.S.C. 11001); 
and 

(2) the Secretary of Transportation may pub
lish a list of programs that uses a course devel
oped under this section tor training public sec
tor employees to respond to an accident or inci
dent involving the transportation of hazardous 
material. 
§5116. Planning and training grant•, mon

itoring, and review 
(a) PLANNING GRANTS.-(1) The Secretary of 

Transportation shall make grants to States-
( A) to develop, improve, and carry out emer

gency plans under the Emergency Planning and 
Community Right-To-Know Act of 1986 (42 
U.S.C. 11001 et seq.), including ascertaining flow 

patterns of hazardous material in a State and 
between States; and 

(B) to decide on the need tor a regional haz
ardous material emergency response team. 

(2) The Secretary of Transportation may make 
a grant to a State under paragraph (1) of this 
subsection in a fiscal year only if the State-

( A) certifies that the total amount the State 
expends (except amounts of the United States 
Government) to develop, improve, and carry out 
emergency plans under the Act will at least 
equal the average level of expenditure tor the 
last 2 fiscal years; and 

(B) agrees to make available at least 75 per
cent of the amount of the grant under para
graph (1) of this subsection in the fiscal year to 
local emergency planning committees established 
under section 301(c) of the Act (42 U.S.C. 
11001(c)) to develop emergency plans under the 
Act. 

(b) TRAINING GRANTS.-(1) The Secretary of 
Transportation shall make grants to States and 
Indian tribes to train public sector employees to 
respond to accidents and incidents involving 
hazardous material. 

(2) The Secretary of Transportation may make 
a grant under paragraph (1) of this subsection 
in a fiscal year-

( A) to a State or Indian tribe only if the State 
or tribe certifies that the total amount the State 
or tribe expends (except amounts of the Govern
ment) to train public sector employees to re
spond to an accident or incident involving haz
ardous material will at least equal the average 
level of expenditure tor the last 2 fiscal years; 

(B) to a State or Indian tribe only if the State 
or tribe makes an agreement with the Secretary 
that the State or tribe will use in that fiscal 
year, tor training public sector employees to re
spond to an accident or incident involving haz
ardous material-

(i) a course developed or identified under sec
tion 5115 of this title; or 

(ii) another course the Secretary decides is 
consistent with the objectives of this section; 
and 

(C) to a State only if the State agrees to make 
available at least 75 percent of the amount of 
the grant under paragraph (1) of this subsection 
in the fiscal year tor training public sector em
ployees a political subdivision of the State em
ploys or uses. 

(3) A grant under this subsection may be 
used-

( A) to pay-
(i) the tuition costs of public sector employees 

being trained; 
(ii) travel expenses of those employees to and 

from the training facility; 
(iii) room and board of those employees when 

at the training facility; and 
(iv) travel expenses of individuals providing 

the training; 
(B) by the State, political subdivision, or In

dian tribe to provide the training; and 
(C) to make an agreement the Secretary of 

Transportation approves authorizing a person 
(including an authority of a State or political 
subdivision of a State or Indian tribe) to provide 
the training-

(i) if the agreement allows the Secretary and 
the State or tribe to conduct random examina
tions, inspections, and audits of the training 
without prior notice; and 

(ii) if the State or tribe conducts at least one 
on-site observation of the training each year. 

(4) The Secretary of Transportation shall allo
cate amounts made available tor grants under 
this subsection tor a fiscal year among eligible 
States and Indian tribes based on the needs of 
the States and tribes for emergency response 
training. In making a decision about those 
needs, the Secretary shall consider-

( A) the number of hazardous material facili
ties in the State or on land under the jurisdic
tion of the tribe; 
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(B) the types and amounts of hazardous mate

rial transported in the State or on that land; 
(C) whether the State or tribe imposes and col

lects a fee on transporting hazardous material; 
(D) whether the fee is used only to carry out 

a purpose related to transporting hazardous ma
terial; and 

(E) other factors the Secretary decides are ap
propriate to carry out this subsection. 

(c) COMPLIANCE WITH CERTAIN LAW.-The 
Secretary of Transportation may make a grant 
to a State under this section in a fiscal year 
only if the State certifies that the State complies 
with sections 301 and 303 of the Emergency 
Planning and Community Right-To-Know Act 
of 1986 (42 U.S.C. 11001, 11003). 

(d) APPLICATIONS.-A State or Indian tribe in
terested in receiving a grant under this section 
shall submit an application to the Secretary of 
Transportation. The application must be submit
ted at the time, and contain information, the 
Secretary requires by regulation to carry out the 
objectives of this section. 

(e) GOVERNMENT'S SHARE OF COSTS.-A grant 
under this section is for 80 percent of the cost 
the State or Indian tribe incurs in the fiscal 
year to carry out the activity for which the 
grant is made. Amounts of the State or tribe 
under subsections (a)(2)(A) and (b)(2)(A) of this 
section are not part of the non-Government 
share under this subsection. 

(f) MONITORING AND TECHNICAL ASSISTANCE.
In coordination with the Secretaries of Trans
portation and Energy, Administrator of the En
vironmental Protection Agency , and Director of 
the National Institute of Environmental Health 
Sciences, the Director of the Federal Emergency 
Management Agency shall monitor public sector 
emergency response planning and training for 
an accident or incident involving hazardous ma
terial. Considering the results of the monitoring, 
the Secretaries, Administrator, and Directors 
each shall provide technical assistance to a 
State, political subdivision of a State, or Indian 
tribe for carrying out emergency response train
ing and planning for an accident or incident in
volving hazardous material and shall coordinate 
the assistance using the existing coordinating 
mechanisms of the national response team and, 
for radioactive material, the Federal Radiologi
cal Preparedness Coordinating Committee. 

(g) DELEGATION OF AUTHORITY.-To minimize 
administrative costs and to coordinate Govern
ment grant programs for emergency response 
training and planning, the Secretary of Trans
portation may delegate to the Directors of the 
Federal Emergency Management Agency and 
National Institute of Environmental Health 
Sciences, Chairman of the Nuclear Regulatory 
Commission, Administrator of the Environ
mental Protection Agency , and Secretaries of 
Labor and Energy any of the following: 

(1) authority to receive applications for grants 
under this section. 

(2) authority to review applications for tech
nical compliance with this section. 

(3) authority to review applications to rec
ommend approval or disapproval. 

(4) any other ministerial duty associated with 
grants under this section. 

(h) MINIMIZING DUPLICATION OF EFFORT AND 
EXPENSES.-The Secretaries of Transportation , 
Labor, and Energy, Directors of the Federal 
Emergency Management Agency and National 
Institute of Environmental Health Sciences, 
Chairman of the Nuclear Regulatory Commis
sion, and Administrator of the Environmental 
Protection Agency shall review periodically, 
with the head of each department, agency, or 
instrumentality of the Government, all emer
gency response and preparedness training pro
grams of that department, agency, or instrumen
tality to minimize duplication of effort and ex
pense of the department, agency , or instrumen-

tality in carrying out the programs and shall 
take necessary action to minimize duplication. 

(i) ANNUAL REGISTRATION FEE ACCOUNT AND 
ITS USES.-The Secretary of the Treasury shall 
establish an account in the Treasury into which 
the Secretary of the Treasury shall deposit 
amounts the Secretary of Transportation col
lects under section 5108(g)(2)(A) of this title and 
transfers to the Secretary of the Treasury under 
section 5108(g)(2)(C) of this title. Without fur
ther appropriation, amounts in the account are 
available-

(1) to make grants under this section and sec
tion 5107(e) of this title; 

(2) to monitor and provide technical assist
ance under subsection (f) of this section; and 

(3) to pay administrative costs of carrying out 
this section and sections 5107(e) , 5108(g)(2), and 
5115 of this title, except that not more than 10 
percent of the amounts made available from the 
account in a fiscal year may be used to pay 
those costs. 
§5117. Exemptions and exclusions 

(a) AUTHORITY To EXEMPT.-(1) As provided 
under procedures prescribed by regulation, the 
Secretary of Transportation may issue an ex
emption from this chapter or a regulation pre
scribed under section 5103(b), 5104, 5110, or 5112 
of this title to a person transporting, or causing 
to be transported, hazardous material in a way 
that achieves a safety level-

( A) at least equal to the safety level required 
under this chapter; or 

(B) consistent with the public interest and 
this chapter, if a required safety level does not 
exist. 

(2) An exemption under this subsection is ef
fective for not more than 2 years and may be re
newed on application to the Secretary. 

(b) APPLICATIONS.-When applying for an ex
emption or renewal of an exemption under this 
section, the person must provide a safety analy
sis prescribed by the Secretary that justifies the 
exemption. The Secretary shall publish in the 
Federal Register notice that an application for 
an exemption has been filed and shall give the 
public an opportunity to inspect the safety 
analysis and comment on the application. This 
subsection does not require the release of infor
mation protected by law from public disclosure. 

(c) EXCLUSIONS.-(1) The Secretary shall ex
clude, in any part, from this chapter and regu
lations prescribed under this chapter-

( A) a public vessel (as defined in section 2101 
of title 46); 

(B) a vessel exempted under section 3702 of 
title 46 from chapter 37 of title 46; and 

(C) a vessel to the extent it is regulated under 
the Ports and Waterways Safety Act of 1972 (33 
U.S.C. 1221 et seq.). 

(2) This chapter and regulations prescribed 
under this chapter do not prohibit-

( A) or regulate transportation of a firearm (as 
defined in section 232 of title 18), or ammunition 
for a firearm, by an individual for personal use; 
or 

(B) transportation of a firearm or ammunition 
in commerce. 

(d) LIMITATION ON AUTHORITY.-Unless the 
Secretary decides that an emergency exists, an 
exemption or renewal granted under this section 
is the only way a person subject to this chapter 
may be exempt from this chapter. 
§5118. Inspectors 

(a) GENERAL REQUTREMENT.-The Secretary of 
Transportation shall maintain the employment 
of 30 hazardous material safety inspectors more 
than the total number of safety inspectors au
thorized for the fiscal year that ended Septem
ber 30, 1990, for the Federal Railroad Adminis
tration, the Federal Highway Administration, 
and the Research and Special Programs Admin
istration. 

(b) ALLOCATION To PROMOTE SAFETY IN 
TRANSPORTING RADIOACTIVE MATERIAL.-(]) 
The Secretary shall ensure that 10 of the 30 ad
ditional inspectors focus on promoting safety in 
transporting radioactive material, as defined by 
the Secretary, including inspecting-

( A) at the place of origin, shipments of high
level radioactive waste or nuclear spent material 
(as those terms are defined in section 5105(a) of 
this title); and 

(B) to the maximum extent practicable ship
ments of radioactive material that are not high
level radioactive waste or nuclear spent mate
rial. 

(2) In carrying out their duties, those 10 addi
tional inspectors shall cooperate to the greatest 
extent possible with safety inspectors of the Nu
clear Regulatory Commission and appropriate 
State and local government officials. 

(3) Those 10 additional inspectors shall be al
located as follows: 

(A) one to the Research and Special Programs 
Administration. 

(B) 3 to the Federal Railroad Administration. 
(C) 3 to the Federal Highway Administration. 
(D) the other 3 among the administrations re-

ferred to in clauses (A)-( C) of this paragraph as 
the Secretary decides. 

(c) ALLOCATION OF OTHER INSPECTORS.-The 
Secretary shall allocate, as the Secretary de
cides, the 20 additional inspectors authorized 
under this section and not allocated under sub
section (b) of this section among the administra
tions referred to in subsection (b)(3)(A)-(C) of 
this section. 
§5119. Uniform form~~ and procedures 

(a) WORKING GROUP.-The Secretary of 
Transportation shall establish a working group 
of State and local government officials, includ
ing representatives of the National Governors' 
Association, the National Association of Coun
ties, the National League of Cities, the United 
States Conference of Mayors, and the National 
Conference of State Legislatures. The purposes 
of the working group are-

(1) to establish uniform forms and procedures 
for States that register persons that transport or 
cause to be transported hazardous material by 
motor vehicle; and 

(2) to decide whether to limit the filing of any 
State registration form and collection of filing 
tees to the State in which the person resides or 
has its principal place of business. 

(b) CONSULTATION AND REPORT/NG.-The 
working group--

(1) shall consult with persons subject to reg
istration requirements described in subsection 
(a) of this section; and 

(2) not later than November 16, 1993, shall 
submit to the Secretary, the Committee on Com
merce, Science, and Transportation of the Sen
ate, and the Committee on Public Works and 
Transportation of the House of Representatives 
a final report that contains-

( A) a detailed statement of its findings and 
conclusions; and 

(B) its joint recommendations on the matters 
referred to in subsection (a) of this section. 

(c) REGULATIONS ON RECOMMENDAT/ONS.-(1) 
The Secretary shall prescribe regulations to 
carry out the recommendations contained in the 
report submitted under subsection (b) of this sec
tion with which the Secretary agrees. The regu
lations shall be prescribed by the later of the 
last day of the 3-year period beginning on the 
date the working group submitted its report or 
the last day of the 90-day period beginning on 
the date on which at least 26 States adopt all of 
the recommendations of the report. A regulation 
prescribed under this subsection may not define 
or limit the amount of a fee a State may impose 
or collect. 

(2) A regulation prescribed under this sub
section takes effect one year after it is pre-
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scribed. The Secretary may extend the one-year 
period [or an additional year [or good cause. 
After a regulation is effective, a State may es
tablish, maintain, or enforce a requirement re
lated to the same subject matter only if the re
quirement is the same as the regulation. 

(3) In consultation with the working group, 
the Secretary shall develop a procedure to elimi
nate differences in how States carry out a regu
lation prescribed under this subsection. 

(d) RELATIONSHIP TO OTHER LAWS.-The Fed
eral Advisory Committee Act (5 App. U.S.C.) 
does not apply to the working group. 

§5120. International uniformity of standards 
and requirements 
(a) PARTICIPATION IN INTERNATIONAL FO

RUMS.-Subject to guidance and direction from 
the Secretary of State, the Secretary of Trans
portation shall participate in international to
rums that establish or recommend mandatory 
standards and requirements tor transporting 
hazardous material in international commerce. 

(b) CONSULTATION.-The Secretary of Trans
portation may consult with interested authori
ties to ensure that, to the extent practicable, 
regulations the Secretary prescribes under sec
tions 5103(b), 5104, 5110, and 5112 of this title are 
consistent with standards related to transport
ing hazardous material that international au
thorities adopt. 

(C) DIFFERENCES WITH INTERNATIONAL STAND
ARDS AND REQUIREMENTS.-This section-

(1) does not require the Secretary of Transpor
tation to prescribe a standard identical to a 
standard adopted by an international authority 
if the Secretary decides the standard is unneces
sary or unsafe; and 

(2) does not prohibit the Secretary from pre
scribing a safety requirement more stringent 
than a requirement included in a standard 
adopted by an international authority if the 
Secretary decides the requirement is necessary 
in the public interest. 
§5121. Administrative 

(a) GENERAL AUTHORITY.-To carry out this 
chapter, the Secretary ot Transportation may 
investigate, make reports, issue subpenas, con
duct hearings, require the production of records 
and property, take depositions, and conduct re
search, development, demonstration, and train
ing activities. After notice and an opportunity 
for a hearing, the Secretary may issue an order 
requiring compliance with this chapter or a reg
ulation prescribed under this chapter. 

(b) RECORDS, REPORTS, AND !NFORMATION.-A 
person subject to this chapter shall-

(1) maintain records, make reports, and pro
vide information the Secretary by regulation or 
order requires; and 

(2) make the records, reports, and information 
available when the Secretary requests. 

(c) INSPECTION.-(1) The Secretary may au
thorize an officer, employee, or agent to inspect, 
at a reasonable time and in a reasonable way, 
records and property related to-

( A) manufacturing, fabricating, marking, 
maintaining, reconditioning, repairing, testing, 
or distributing a package or container tor use by 
a person in transporting hazardous material in 
commerce; or 

(B) the transportation of hazardous material 
in commerce. 

(2) An officer, employee, or agent under this 
subsection shall display proper credentials when 
requested. 

(d) FACILITY, STAFF, AND REPORTING SYSTEM 
ON RISKS, EMERGENCIES, AND ACTIONS.-(1) The 
Secretary shall-

( A) maintain a facility and technical staff 
sufficient to provide, within the United States 
Government, the capability of evaluating a risk 
related to the transportation of hazardous mate
rial and material alleged to be hazardous; 

(B) maintain a central reporting system and 
information center capable of providing infor
mation and advice to law enforcement and fire
fighting personnel, other interested individuals, 
and officers and employees of the Government 
and State and local governments on meeting an 
emergency related to the transportation of haz
ardous material; and 

(C) conduct a continuous review on all as
pects of transporting hazardous material to de
cide on and take appropriate actions to ensure 
safe transportation of hazardous material. 

(2) Paragraph (1) of this subsection does not 
prevent the Secretary from making a contract 
with a private entity for use of a supplemental 
reporting system and information center oper
ated and maintained by the contractor. 

(e) ANNUAL REPORT.-The Secretary shall sub
mit to the President, tor submission to Congress, 
not later than June 15th of each year, a report 
about the transportation of hazardous material 
during the prior calendar year. The report shall 
include-

(1) a statistical compilation of accidents and 
casualties related to the transportation of haz
ardous material; 

(2) a list and summary of applicable Govern
ment regulations, criteria, orders, and exemp
tions; 

(3) a summary of the basis for each exemption; 
(4) an evaluation of the effectiveness of en

forcement activities and the degree of voluntary 
compliance with regulations; 

(5) a summary of outstanding problems in car
rying out this chapter in order of priority; and 

(6) recommendations for appropriate legisla
tion. 
§5122. Enforcement 

(a) GENERAL.-At the request of the Secretary 
of Transportation, the Attorney General may 
bring a civil action to enforce this chapter or a 
regulation prescribed or order issued under this 
chapter. The court may award appropriate re
lief, including punitive damages. 

(b) IMMINENT HAZARDS.-(1) If the Secretary 
has reason to believe that an imminent hazard 
exists, the Secretary may bring a civil action

( A) to suspend or restrict the transportation of 
the hazardous material responsible for the haz
ard; or 

(B) to eliminate or ameliorate the hazard. 
(2) On request of the Secretary, the Attorney 

General shall bring an action under paragraph 
(1) of this subsection. 
§5123. Civil penalty 

(a) PENALTY.-(1) A person that knowingly 
violates this chapter or a regulation prescribed 
or order issued under this chapter is liable to the 
United States Government [or a civil penalty of 
at least $250 but not more than $25,000 for each 
violation. A person acts knowingly when-

( A) the person has actual knowledge of the 
[acts giving rise to the violation; or 

(B) a reasonable person acting in the cir
cumstances and exercising reasonable care 
would have that knowledge. 

(2) A separate violation occurs [or each day 
the violation, committed by a person that trans
ports or causes to be transported hazardous ma
terial, continues. 

(b) HEARING REQUIREMENT.-The Secretary of 
Transportation may find that a person has vio
lated this chapter or a regulation prescribed 
under this chapter only after notice and an op
portunity [or a hearing. The Secretary shall im
pose a penalty under this section by giving the 
person written notice of the amount of the pen
alty. 

(c) PENALTY CONSIDERATIONS.-In determin
ing the amount of a civil penalty under this sec
tion, the Secretary shall consider-

(1) the nature, circumstances, extent, and 
gravity of the violation; 

(2) with respect to the violator, the degree of 
culpability, any history of prior violations, the 
ability to pay, and any effect on the ability to 
continue to do business; and 

(3) other matters that justice requires. 
(d) COMPROMISE.-The Secretary may com

promise the amount of a civil penalty imposed 
under this section before referral to the Attorney 
General. 

(e) SETOFF.-The Government may deduct the 
amount of a civil penalty imposed or com
promised under this section [rom amounts it 
owes the person liable tor the penalty. 

(f) DEPOSITING AMOUNTS COLLECTED.
Amounts collected under this section shall be 
deposited in the Treasury as miscellaneous re
ceipts. 
§5124. Criminal penalty 

A person knowingly violating section 5104(b) 
of this title or willfully violating this chapter or 
a regulation prescribed or order issued under 
this chapter shall be fined under title 18, impris
oned [or not more than 5 years, or both. 
§5125. Preemption 

(a) GENERAL.-Except as provided in sub
sections (b), (c), and (e) of this section, a re
quirement of a State, political subdivision of a 
State, or Indian tribe is preempted if-

(1) complying with a requirement of the State, 
political subdivision, or tribe and a requirement 
of this chapter or a regulation prescribed under 
this chapter is not possible; or 

(2) the requirement of the State, political sub
division, or tribe, as applied or enforced, is an 
obstacle to accomplishing and carrying out this 
chapter or a regulation prescribed under this 
chapter. 

(b) SUBSTANTIVE DIFFERENCES.-(]) Except as 
provided in subsection (c) of this section, a law, 
regulation, order, or other requirement of a 
State, political subdivision of a State, or Indian 
tribe about any of the following subjects, that is 
not substantively the same as a provision of this 
chapter or a regulation prescribed under this 
chapter, is preempted: 

(A) the designation, description, and classi
fication of hazardous material. 

(B) the packing, repacking, handling, label
ing, marking, and placarding of hazardous ma
terial. 

(C) the preparation, execution, and use of 
shipping documents related to hazardous mate
rial and requirements related to the number, 
contents, and placement of those documents. 

(D) the written notiiication, recording, and 
reporting of the unintentional release in trans
portation of hazardous material. 

(E) the design, manufacturing, fabricating, 
marking, maintenance, reconditioning, repair
ing, or testing of a package or container rep
resented, marked, certified, or sold as qualified 
for use in transporting hazardous material. 

(2) If the Secretary of Transportation pre
scribes or has prescribed under section 5103(b), 
5104, 5110, or 5112 of this title or prior com
parable provision of law a regulation or stand
ard related to a subject referred to in paragraph 
(1) of this subsection, a State, political subdivi
sion of a State, or Indian tribe may prescribe, 
issue, maintain, and enforce only a law, regula
tion, standard, or order about the subject that is 
substantively the same as a provision of this 
chapter or a regulation prescribed or order is
sued under this chapter. The Secretary shall de
cide on and publish in the Federal Register the 
effective date of section 5103(b) of this title [or 
any regulation or standard about any of those 
subjects that the Secretary prescribes after No
vember 16, 1990. However, the effective date may 
not be earlier than 90 days after the Secretary 
prescribes the regulation or standard nor later 
than the last day of the 2-year period beginning 
on the date the Secretary prescribes the regula
tion or standard. 
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(3) If a State, political subdivision of a State, 

or Indian tribe imposes a fine or penalty the 
Secretary decides is appropriate tor a violation 
related to a subject referred to in paragraph (1) 
of this subsection, an additional fine or penalty 
may not be imposed by any other authority. 

(c) COMPLIANCE WITH SECTION 5112(b) REGU
LATIONS.-(1) Except as provided in paragraph 
(2) of this subsection, after the last day of the 
2-year period beginning on the date a regulation 
is prescribed under section 5112(b) of this title, a 
State or Indian tribe may establish, maintain, or 
enforce a highway routing designation over 
which hazardous material may or may not be 
transported by motor vehicles. or a limitation or 
requirement related to highway routing, only if 
the designation, limitation, or requirement com
plies with section 5112(b). 

(2)(A) A highway routing designation, limita
tion, or requirement established before the date 
a regulation is prescribed under section 5112(b) 
of this title does not have to comply with section 
5112(b)(l) (B), (C), and (F). 

(B) This subsection and section 5112 of this 
title do not require a State or Indian tribe to 
comply with section 5112(b)(l)(l) if the highway 
routing designation, limitation, or requirement 
was established before November 16, 1990. 

(C) The Secretary may allow a highway rout
ing designation, limitation, or requirement to 
continue in effect until a dispute related to the 
designation, limitation, or requirement is re
solved under section 5112(d) of this title. 

(d) DECISIONS ON PREEMPTION.-(1) A person 
(including a State, political subdivision of a 
State, or Indian tribe) directly affected by a re
quirement of a State, political subdivision, or 
tribe may apply to the Secretary, as provided by 
regulations prescribed by the Secretary, tor a 
decision on whether the requirement is pre
empted by subsection (a), (b)(l), or (c) of this 
section. The Secretary shall publish notice of 
the application in the Federal Register. After 
notice is published, an applicant may not seek 
judicial relief on the same or substantially the 
same issue until the Secretary takes final action 
on the application or until 180 days after the 
application is filed, whichever occurs first. 

(2) After consulting with States, political sub
divisions of States, and Indian tribes, the Sec
retary shall prescribe regulations for carrying 
out paragraph (1) of this subsection. 

(3) Subsection (a) of this section does not pre
vent a State, political subdivision of a State, or 
Indian tribe, or another person directly affected 
by a requirement, from seeking a decision on 
preemption from a court instead of applying to 
the Secretary under paragraph (1) of this sub
section. 

(e) WAIVER OF PREEMPTION.-A State, politi
cal subdivision of a State, or Indian tribe may 
apply to the Secretary for a waiver of preemp
tion of a requirement the State, political sub
division, or tribe acknowledges is preempted by 
subsection (a), (b)(l), or (c) of this section. 
Under a procedure the Secretary prescribes by 
regulation, the Secretary may waive preemption 
on deciding the requirement-

(1) provides the public at least as much pro
tection as do requirements of this chapter and 
regulations prescribed under this chapter; and 

(2) is not an unreasonable burden on com
merce. 

(f) JUDICIAL REVIEW.-A party to a proceeding 
under subsection (d) or (e) of this section may 
bring a civil action tor judicial review of the de
cision of the Secretary not later than 60 days 
after the decision becomes final. 

(g) FEES.-A State, political subdivision of a 
State, or Indian tribe may impose a tee related 
to transporting hazardous material only if the 
fee is fair and used tor a purpose related to 
transporting hazardous material, including en
forcement and planning, developing, and main
taining a capability for emergency response. 

§5126. Relationship to other laws 
(a) CONTRACTS.-A person under contract 

with a department, agency, or instrumentality 
of the United States Government that transports 
or causes to be transported hazardous material, 
or manufactures, fabricates, marks, maintains, 
reconditions, repairs, or tests a package or con
tainer that the person represents, marks, cer
tifies, or sells as qualified for use in transport
ing hazardous material must comply with this 
chapter, regulations prescribed and orders is
sued under this chapter, and all other require
ments of the Government, State and local gov
ernments, and Indian tribes (except a require
ment preempted by a law of the United States) 
in the same way and to the same extent that 
any person engaging in that transportation, 
manufacturing, fabricating, marking, mainte
nance, reconditioning, repairing, or testing that 
is in or affects commerce must comply with the 
provision, regulation, order, or requirement. 

(b) NONAPPLICATION.-This chapter does not 
apply to-

(1) a pipeline subject to regulation under 
chapter 601 of this title; or 

(2) any matter that is subject to the postal 
laws and regulations of the United States under 
this chapter or title 18 or 39. 
§5127. Authorization of appropriations 

(a) GENERAL.-Not more than the following 
amounts may be appropriated to the Secretary 
of Transportation to carry out this chapter (ex
cept sections 5108(g)(2), 5115, 5116, and 5119): 

(1) $16,000,000 tor the fiscal year ending Sep
tember 30, 1992. 

(2) $18,000,000 for the fiscal year ending Sep
tember 30, 1993. 

(b) HAZMAT EMPLOYEE TRAINING.-Not more 
than $250,000 is available to the Director of the 
National Institute of Environmental Health 
Sciences from the account established under sec
tion 5116(i) of this title for each of the fiscal 
years ending September 30, 1993-1998, to carry 
out section 5107(e) of this title. 

(c) TRAINING CURRICULUM.-(1) Not more than 
$1,000,000 may be appropriated to the Secretary 
of Transportation tor the fiscal year ending Sep
tember 30, 1992, to carry out section 5115 of this 
title. 

(2) Not more than $1,000,000 is available to the 
Secretary of Transportation from the account 
established under section 5116(i) of this title for 
each of the fiscal years ending September 30, 
1993-1998, to carry out section 5115 of this title. 

(3) The Secretary of Transportation may 
transfer to the Director of the Federal Emer
gency Management Agency from amounts avail
able under this subsection amounts necessary to 
carry out section 5115(d)(l) of this title. 

(d) PLANNING AND TRAINING.-(1) Not more 
than $5,000,000 is available to the Secretary of 
Transportation from the account established 
under section 5116(i) of this title tor each of the 
fiscal years ending September 30, 1993-1998, to 
carry out section 5116(a) of this title. 

(2) Not more than $7,800,000 is available to the 
Secretary of Transportation from the account 
established under section 5116(i) of this title tor 
each of the fiscal years ending September 30, 
1993-1998, to carry out section 5116(b) of this 
title. 

(3) Not more than the following amounts are 
available from the account established under 
section 5116(i) of this title for each of the fiscal 
years ending September 30, 1993-1998, to carry 
out section 5116(!) of this title: 

(A) $750,000 each to the Secretaries of Trans
portation and Energy, Administrator of the En
vironmental Protection Agency, and Director of 
the Federal Emergency Management Agency. 

(B) $200,000 to the Director of the National In
stitute of Environmental Health Sciences. 

(e) UNIFORM FORMS AND PROCEDURES.-Not 
more than $400,000 may be appropriated to the 

Secretary of Transportation tor each of the fis
cal years ending September 30, 1992, and 1993, to 
carry out section 5119 of this title. 

(f) CREDITS TO APPROPRIATIONS.-The Sec
retary of Transportation may credit to any ap
propriation to carry out this chapter an amount 
received from a State, Indian tribe, or other 
public authority or private entity for expenses 
the Secretary incurs in providing training to the 
State, authority, or entity. 

(g) AVAILABILITY OF AMOUNTS.-Amounts 
available under subsections (c)-(e) of this sec
tion remain available until expended. 

CHAPTER 53--VRBAN MASS 
TRANSPORTATION 
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§5301. Policies, findings, and purposes 

(a) DEVELOPMENT OF TRANSPORTATION SYS
TEMS.-lt is in the interest of the United States 
to encourage and promote the development of 
transportation systems that embrace various 
modes of transportation and serve States and 
local communities efficiently and effectively. 

(b) GENERAL FINDINGS.-Congress finds that
(1) more than 70 percent of the population of 

the United States is located in rapidly expand
ing urban areas that generally cross the bound
ary lines of local jurisdictions and often extend 
into at least 2 States; 

(2) the welfare and vitality of urban areas, 
the satisfactory movement of people and goods 
within those areas, and the effectiveness of pro
grams aided by the United States Government 
are jeopardized by deteriorating or inadequate 
urban transportation service and facilities, the 
intensification of traffic congestion, and the 
lack of coordinated, comprehensive, and con
tinuing development planning; 

(3) transportation is the lifeblood of an urban
ized society, and the health and welfare of an 
urbanized society depend on providing efficient, 
economical, and convenient transportation in 
and between urban areas; 

(4) for many years the mass transportation in
dustry capably and profitably satisfied the 
transportation needs of the urban areas of the 
United States but in the early 1970's continuing 
even minimal mass transportation service in 
urban areas was threatened because maintain
ing that transportation service was financially 
burdensome; 

(5) ending that transportation, or the contin
ued increase in its cost to the user, is undesir-
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able and may affect seriously and adversely the 
welfare of a substantial number of lower income 
individuals; 

(6) some urban areas were developing prelimi
nary plans tor, or carrying out, projects in the 
early 1970's to revitalize their mass transpor
tation operations; 

(7) financial assistance by the Government to 
develop efficient and coordinated mass transpor
tation systems is essential to solve the urban 
transportation problems referred to in clause (2) 
of this subsection; and 

(8) immediate substantial assistance by the 
Government is needed to enable mass transpor
tation systems to continue providing vital trans
portation service. 

(c) RAPID URBANIZATION AND CONTINUING 
POPULATION DISPERSAL-Rapid urbanization 
and continuing dispersal of the population and 
activities in urban areas have made the ability 
of all citizens to move quickly and at a reason
able cost an urgent problem of the Government. 

(d) ELDERLY AND HANDICAPPED.-lt is the pol
icy of the Government that elderly and handi
capped individuals have the same right as other 
individuals to use mass transportation service 
and facilities. Special efforts shall be made in 
planning and designing mass transportation 
service and facilities to ensure that mass trans
portation can be used by elderly and handi
capped individuals. All programs of the Govern
ment assisting mass transportation shall carry 
out this policy. 

(e) PRESERVING THE ENVIRONMENT.-lt is the 
policy of the Government that special effort 
shall be made to preserve the natural beauty of 
the countryside, public park and recreation 
lands, wildlife and waterfowl refuges, and im
portant historical and cultural assets when 
planning, designing, and carrying out an urban 
mass transportation capital project with assist
ance from the Government under sections 5306 
and 5307 of this title. 

(f) GENERAL PURPOSES.-The purposes of this 
chapter are-

(1) to assist in developing improved mass 
transportation equipment, facilities, techniques, 
and methods with the cooperation of public and 
private mass transportation companies; 

(2) to encourage the planning and establish
ment of areawide urban mass transportation 
systems needed for economical and desirable 
urban development with the cooperation of pub
lic and private mass transportation companies; 

(3) to assist States and political subdivisions 
of States in financing areawide urban mass 
transportation systems that are to be operated 
by public or private mass transportation compa
nies as decided by local needs; and 

(4) to establish a partnership that allows a 
community, with financial assistance from the 
Government, to satisfy its urban mass transpor
tation requirements. 
§5302. Definitions 

(a) GENERAL.-In this chapter-
(]) "capital project" means a project tor-
( A) acquiring, constructing, supervising, or 

inspecting equipment or a facility tor use in 
mass transportation, expenses incidental to the 
acquisition or construction (including designing. 
engineering, location surveying, mapping, and 
acquiring rights of way) , relocation assistance, 
acquiring replacement housing si tes, and ac
quiring, constructing, relocating, and rehabili
tating replacement housing; 

(B) rehabilitating a bus that extends the eco
nomic life of a bus tor at least 5 years; 

(C) remanufacturing a bus that extends the 
economic life of a bus for at least 8 years; or 

(D) overhauling rail rolling stock. 
(2) "chief executive officer of a State" in

cludes the designee of the chief executive officer. 
(3) "emergency regulation" means a regula

tion-

(A) that is effective temporarily before the ex
piration of the otherwise specified periods of 
time tor public notice and comment under sec
tion 5322(b) of this title; and 

(B) prescribed by the Secretary of Transpor
tation as the result of a finding that a delay in 
the effective date of the regulation-

(i) would injure seriously an important public 
interest; 

(ii) would frustrate substantially legislative 
policy and intent; or 

(iii) would damage seriously a person or class 
without serving an important public interest. 

( 4) ''fixed guideway'' means a mass transpor
tation facility-

( A) using and occupying a separate right of 
way or rail tor the exclusive use of mass trans
portation and other high occupancy vehicles; or 

(B) using a fixed catenary system and a right 
of way usable by other forms of transportation . 

(5) "handicapped individual" means an indi
vidual who, because of illness, injury, age, con
genital malfunction, or other incapacity or tem
porary or permanent disability (including an in
dividual who is a wheelchair user or has semi
ambulatory capability), cannot use effectively, 
without special facilities, planning, or design, 
mass transportation service or a mass transpor
tation facility. 

(6) "local governmental authority" includes
( A) a political subdivision of a State; 
(B) an authority of at least one State or politi

cal subdivision of a State; 
(C) an Indian tribe; and 
(D) a public corporation, board, or commission 

established under the laws of a State. 
(7) "mass transportation" means transpor

tation by a conveyance that provides regular 
and continuing general or special transpor
tation to the public, but does not include school
bus, charter, or sightseeing transportation. 

(8) "net property cost" means the part of a 
project that reasonably cannot be financed from 
revenues. 

(9) "new bus model" means a bus model-
( A) that has not been used in mass transpor

tation in the United States before the date of 
production of the model; or 

(B) used in mass transportation in the United 
States but being produced with a major change 
in configuration or components. 

(10) "regulation" means any part of a state
ment of general or particular applicability of the 
Secretary of Transportation designed to carry 
out, interpret, or prescribe law or policy in car
rying out this chapter. 

(11) "State" means a State of the United 
States, the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, Guam, American 
Samoa, and the Virgin Islands. 

(12) "urban area" means an area that in
cludes a municipality or other built-up place 
that the Secretary of Transportation, after con
sidering local patterns and trends of urban 
growth, decides is appropriate for a local mass 
transportation system to serve individuals in the 
locality. 

(13) "urbanized area" means an area-
( A) encompassing at least an urbanized area 

within a State that the Secretary of Commerce 
designates; and 

(B) designated an urbanized area within 
boundaries fixed by State and local officials and 
approved by the Secretary of Transportation. 

(b) AUTHORITY TO MODIFY "HANDICAPPED IN
DIV/DUAL".-The Secretary of Transportation 
by regulation may modify the definition of sub
section (a)(5) of this section as it applies to sec
tion 5304(d)(J)(D) of this title. 
§5303. Planning and technical studies 

(a) COOPERATION IN DEVELOPING TRANSPOR
TATION PLANS AND PROGRAMS.- To carry out 
section 5301(a) of this title, the Secretary of 
Transportation shall cooperate with State and 

local officials in developing transportation plans 
and programs. The plans and programs shall be 
based on transportation needs, considering long
range land use plans, development objectives , 
overall social, economic, environmental, system 
performance, and energy conservation goals and 
objectives, and the probable effect of transpor
tation plans and programs on the future devel
opment of an urban area with a population of 
more than 50,000. 

(b) PLANNING REQUIREMENTS.-(]) Planning 
shall-

(A) be continuing, cooperative, and com
prehensive, based on the complexity of transpor
tation problems; 

(B) consider all modes of transportation; 
(C) analyze alternative transportation system 

management and investment strategies to make 
more efficient use of existing transportation fa
cilities; and 

(D) develop long-term financial plans tor re
gional urban mass transportation improvements 
and revenues available [rom current and poten
tial sources to carry out the improvements. 

(2) Urbanized area planning shall be con
ducted by local officials acting through a metro
politan planning organization in cooperation 
with the State. The chief executive officer of a 
State and the units of general local government 
shall designate the metropolitan planning orga
nization. 

(c) APPROVAL OF PROGRAM OF PROJECTS.-A 
program of projects eligible for assistance under 
this chapter shall be submitted to the Secretary 
for approval. The Secretary may approve any 
part of the program tor an urbanized area only 
if the Secretary finds that the planning on 
which the program is based is consistent with 
section 5301(a) of this title. 

(d) CONTRACT AUTHORITY.-Consistent with 
criteria the Secretary establishes, the Secretary 
may make a contract tor, and a grant to a State 
or a local governmental authority tor-

(1) the planning, engineering, designing, and 
evaluation of a mass transportation project; 

(2) the study of the management, operations, 
capital requirements, and economic feasibility of 
a project; 

(3) the preparation of engineering and archi
tectural surveys, plans, and specifications; 

(4) the evaluation of previously financed 
projects; 

(5) another similar or related activity prelimi
nary to, or in preparation of, a capital project 
tor, or acquiring or improving the operation of, 
a mass transportation system, equipment, or fa
cility; and 

(6) other technical studies. 
(e) PRIVATE ENTERPRISE PARTICIPATION.-A 

plan or program required by subsection (a) of 
this section shall encourage to the maximum ex
tent feasible the participation of private enter
prise. A program shall provide that equipment 
or a facility already being used in mass trans
portation in an urban area be improved so that 
it will better serve the transportation needs of 
the area if it is to be acquired under this chap
ter. 
§5304. Block grants 

(a) DEF!NITIONS.-ln this section-
(]) "associated capital maintenance items" 

means equipment, tires, tubes, and material, 
each costing at least .5 percent of the current 
[air market value of rolling stock comparable to 
the rolling stock for which the equipment, tires, 
tubes, and material are to be used. 

(2) "designated recipient" means-
( A) a person designated, as provided by the 

planning process required under section 5303 of 
this title, by the chief executive officer of a 
State, responsible local officials, and publicly 
owned operators of mass transportation to re
ceive and apportion amounts under section 5324 
of this title that are attributable to urbanized 
areas with a population of at least 200,000; 
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(B) a State or regional authority if the au

thority is responsible under the laws of a State 
tor a capital project and for financing and di
rectly providing mass transportation; or 

(C) a recipient designated under section 
5(b)(l) of the Urban Mass Transportation Act of 
1964 not later than January 5, 1983. 

(b) GENERAL AUTHORITY.-(]) The Secretary 
of Transportation may make grants under this 
section tor capital projects and to finance the 
planning, improvement, and operating costs of 
equipment, facilities, and associated capital 
maintenance items for use in mass transpor
tation, including the renovation and improve
ment of historic transportation facilities with re
lated private investment. 

(2) A grant tor a capital project under this 
section also is available to finance the leasing of 
equipment and facilities for use in mass trans
portation, subject to regulations the Secretary 
prescribes limiting the grant to leasing arrange
ments that are more cost effective than acquisi
tion or construction. The Secretary shall pre
scribe those regulations not later than November 
28, 1988. 

(3) A project for the reconstruction of equip
ment and material, each of which after recon
struction will have a fair market value of at 
least .5 percent of the current fair market value 
of rolling stock comparable to the rolling stock 
for which the equipment and material will be 
used, is a capital project tor an associated cap
ital maintenance item under this section. 

(C) PUBLIC PARTICIPATION REQUIREMENTS.
Each recipient of a grant shall-

(1) make available to the public information 
on amounts available to the recipient under this 
section and the program of projects the recipient 
proposes to undertake; 

(2) develop, in consultation with interested 
parties, including private transportation provid
ers, a proposed program of projects tor activities 
to be financed; 

(3) publish a proposed program of projects in 
a way that affected citizens, private transpor
tation providers, and local elected officials have 
the opportunity to examine the proposed pro
gram and submit comments on the proposed pro
gram and the performance of the recipient; 

(4) provide an opportunity for a public hear
ing in which to obtain the views of citizens on 
the proposed program of projects; 

(5) consider comments and views received, es
pecially those of private transportation provid
ers, in preparing the final program of projects; 
and 

(6) make the final program of projects avail
able to the public. 

(d) GRANT RECIPIENT REQUIREMENTS.-A re
cipient may receive a grant in a fiscal year only 
if-

(1) the recipient, within the time the Secretary 
prescribes, submits a final program of projects 
prepared under subsection (c) of this section 
and a certification for that fiscal ye::~,r that the 
recipient (including a person receiving amounts 
from a chief executive officer of a State under 
this section)-

( A) has or will have the legal, financial, and 
technical capacity to carry out the program; 

(B) has or will have satisfactory continuing 
control over the use of equipment and facilities; 

(C) will maintain equipment and facilities; 
(D) will ensure that elderly and handicapped 

individuals, or an individual presenting a medi
care card issued to that individual under title II 
or XVIII of the Social Security Act (42 U.S.C. 
401 et seq., 1395 et seq.), will be charged during 
non-peak hours tor transportation using or in
volving a facility or equipment of a project fi
nanced under this chapter not more than 50 per
cent of the peak hour fare; 

(E) in carrying out a procurement under this 
section-

(i) will use competitive procurement (as de
fined or approved by the Secretary); 

(ii) will not use a procurement that uses exclu
sionary or discriminatory specifications; and 

(iii) will comply with applicable Buy-Amer
ican laws in carrying out a procurement; 

(F) has complied with subsection (c) of this 
section; 

(G) has available and will provide the re
quired amounts as provided by subsection (e) of 
this section; 

(H) will comply with sections 5301 (a) and (d), 
5303, and 5307(a)-(d) of this title; and 

(I) has a locally developed process to solicit 
and consider public comment before raising a 
fare or carrying out a major reduction of trans
portation; and 

(2) the Secretary accepts the certification. 
(e) GOVERNMENT'S SHARE OF COSTS.-A grant 

of the United States Government tor a capital 
project (including associated capital mainte
nance items) under this section is for 80 percent 
of the net project cost of the project. A recipient 
may provide additional local matching amounts. 
A grant for operating expenses may not be more 
than 50 percent of the net project cost of the 
project. The remainder of the net project cost 
shall be provided in cash from sources other 
than amounts of the Government or revenues 
from providing mass transportation (excluding 
revenues derived from the sale of advertising 
and concessions that are more than the amount 
of those revenues in the fiscal year that ended 
September 30, 1985). Transit system amounts 
that make up the remainder shall be from an 
undistributed cash surplus, a replacement or de
preciation cash fund or reserve, or new capital. 

(f) STATEWIDE OPERATING AsSISTANCE.-(]) A 
State authority that is a designated recipient 
and providing mass transportation in at least 2 
urbanized areas may apply for operating assist
ance in an amount not more than the amount 
for all urbanized areas in which it provides 
transportation. 

(2) When approving an application under 
paragraph (1) of this subsection, the Secretary 
may not reduce the amount of operating assist
ance approved tor another State or a local 
transportation authority within the affected ur
banized areas. 

(g) UNDERTAKING PROJECTS IN ADVANCE.-(]) 
When a recipient obligates all amounts appor
tioned to it under section 5324 of this title and 
then carries out a part of a project described in 
this section (except a project for operating ex
penses) without amounts of the Government and 
according to all applicable procedures and re
quirements (except to the extent the procedures 
and requirements limit a State to carrying out a 
project with amounts of the Government pre
viously apportioned to it), the Secretary may 
pay to the recipient the Government's share of 
the cost of carrying out that part when addi
tional amounts are apportioned to the recipient 
under section 5324 if-

( A) the recipient applies for the payment; 
(B) the Secretary approves the payment; and 
(C) before carrying out that part, the Sec-

retary approves the plans and specifications for 
the part in the same way as tor other projects 
under this section. 

(2) The Secretary may approve an application 
under paragraph (1) of this subsection only if 
an authorization for this section is in effect tor 
the fiscal year to which the application applies. 
The Secretary may not approve an application 
if the payment will be more than-

( A) the recipient's expected apportionment 
under section 5324 of this title if the total 
amount authorized to be appropriated for the 
fiscal year to carry out this section is appro
priated; less 

(B) the maximum amount of the apportion
ment that may be made available tor projects for 
operating expenses under this section. 

(3) The cost of carrying out that part of a 
project includes the amount of interest earned 
and payable on bonds issued by the recipient to 
the extent proceeds of the bonds are expended in 
carrying out the part. However, the amount of 
interest allowed under this paragraph may not 
be more than the amount by which the esti
mated cost of carrying out the part (if it would 
be carried out at the time the part is converted 
to a regularly financed project) exceeds the ac
tual cost (except interest) of carrying out the 
part. 

( 4) The Secretary shall consider changes in 
capital project cost indices when determining 
the estimated cost under paragraph (3) of this 
subsection. 

(h) REVIEWS, AUDITS, AND EVALUATIONS.
(l)(A) At least annually, the Secretary shall 
carry out, or require a recipient to have carried 
out independently, reviews and audits the Sec
retary considers appropriate to establish wheth
er the recipient has carried out-

(i) the activities proposed under subsection (d) 
of this section in a timely and effective way and 
can continue to do so; and 

(ii) those activities and its certifications and 
has used amounts of the Government in the way 
required by law. 

(B) An audit of the use of amounts of the 
Government shall comply with the auditing pro
cedures of the Comptroller General. 

(2) At least once every 3 years, the Secretary 
shall review and evaluate completely the per
formance of a recipient in carrying out the re
cipient's program, specifically referring to com
pliance with statutory and administrative re
quirements and the extent to which actual pro
gram activities are consistent with the activities 
proposed under subsection (d) of this section 
and the planning process required under section 
5303 of this title. 

(3) The Secretary may take appropriate action 
consistent with a review, audit, and evaluation 
under this subsection, including making an ap
propriate adjustment in the amount of a grant 
or withdrawing the grant. 

(i) REPORTS.-A recipient (including a person 
receiving amounts from a chief executive officer 
of a State under this section) shall submit annu
ally to the Secretary a report on the revenues 
the recipient derives from the sale of advertising 
and concessions. 

(j) PROCUREMENT SYSTEM APPROVAL.-A re
cipient may request the Secretary to approve its 
procurement system. The Secretary shall ap
prove the system tor use for procurements fi
nanced under section 5324 of this title if, after 
consulting with the Administrator for Federal 
Procurement Policy, the Secretary decides the 
system provides for competitive procurement. 
Approval of a system under this subsection does 
not relieve a recipient of the duty to certify 
under subsection (d)(l)(E) of this section. 

(k) RELATIONSHIP TO OTHER LAWS.-(1) Sec
tion 1001 of title 18 applies to a certificate or 
submission under this section. The Secretary 
may end a grant under this section and seek re
imbursement, directly or by offsetting amounts 
available under section 5324 of this title, when a 
false or fraudulent statement or related act 
within the meaning of section 1001 is made in 
connection with a certification or submission. 

(2) Sections 5302, 5311, 5315 (a)(l), (d), and (f), 
5320, 5321, and 5322(e) of this title apply to this 
section and to a grant made under this section. 
Except as provided in this section, no other pro
vision of this chapter applies to this section or 
to a grant made under this section. 
§5305. Mass Transit Account block grants 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation may make grants under this sec
tion to be used only for capital projects (includ
ing capital maintenance items). 

(b) APPLICATION OF OTHER SECTIONS.-(]) Sec
tions 5304 (a)-(d) and (h)-(k) and 5324 (a)-(c), 
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(f), (g), and (i) of this title apply to amounts 
made available under section 5325 (a)(2) and 
(c)(2) of this title to carry out this section. 

(2) Sections 5304(e) and 5324(d) of this title 
apply to grants under this section. 
§5306. Discretionary grants and loans 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation may make grants and loans 
under this section to assist State and local gov
ernmental authorities in financing-

(]) capital projects tor new fixed guideway 
systems, and extensions to existing fixed guide
way systems, including the acquisition of real 
property, the initial acquisition of rolling stock 
tor the systems, alternative analyses related to 
the development of the systems, and the acquisi
tion of rights of way, and relocation, for fixed 
guideway corridor development tor projects in 
the advanced stages of alternative analyses or 
preliminary engineering; 

(2) capital projects, including property and 
improvements (except public highways other 
than fixed guideway facilities), needed tor an 
efficient and coordinated mass transportation 
system; 

(3) the capital costs of coordinating mass 
transportation with other transportation; 

(4) the introduction o: new technology, 
through innovative and improved products, into 
mass transportation; 

(5) transportation projects that enhance 
urban economic development or incorporate pri
vate investment, including commercial and resi
dential development, because the projects-

( A) enhance the effectiveness of a mass trans
portation project and are related physically or 
functionally to that mass transportation project; 
or 

(B) establish new or enhanced coordination 
between mass transportation and other trans
portation; and 

(6) alterations in equipment and fixed facili
ties (except stations) that the Secretary decides 
are necessary to avoid an adverse effect result
ing [rom the Northeast Corridor improvement 
program under chapter 249 of this title. 

(b) LOANS FOR REAL PROPERTY INTERESTS.
(1) The Secretary of Transportation may make 
loans under this section to State and local gov
ernmental authorities to acquire interests in real 
property for use on urban mass transportation 
systems as rights of way, station sites, and re
lated purposes, including reconstruction, ren
ovation, the net cost of property management, 
and relocation payments made under section 
5316(a) of this title. 

(2) The Secretary of Transportation may make 
a loan under paragraph (1) of this subsection 
for an approved project only after finding that 
the property reasonably is expected to be re
quired tor a mass transportation system and 
that it will be used tor that system within a rea
sonable time. 

(3) An applicant for a loan under this sub
section shall provide a copy of the application 
to the planning agency tor the community af
fected by the project at the same time the appli
cation is submitted to the Secretary of Transpor
tation. If the planning agency submits com
ments to the Secretary not later than 30 days 
after the application is submitted, or, if the 
agency requests more time within those 30 days, 
within a period the Secretary establishes, the 
Secretary shall consider those comments before 
taking final action on the application. 

( 4) A loan agreement under this subsection 
shall provide that a capital project on the prop
erty will be started not later than 10 years after 
the fiscal year in which the agreement is made. 
If an interest in property acquired under this 
subsection is not used for the purpose tor which 
it was acquired, an appraisal of the current 
value of the property or interest shall be made 
when a decision is made about the use. The de-

cision shall be made within the 10-year period. 
Two-thirds of the increase in value shall be paid 
to the Secretary of Transportation for deposit in 
the Treasury as miscellaneous receipts. 

(5) A loan under this subsection must be re
paid not later than 10 years after the date of the 
loan agreement or on the date a grant agree
ment tor a capital project on the property is 
made, whichever is earlier. Payments made to 
repay the loan shall be deposited in the Treas
ury as miscellaneous receipts. 

(c) CONSIDERATION OF DECREASED COMMUTER 
RAIL TRANSPORTATION.-The Secretary of 
Transportation shall consider the adverse effect 
of decreased commuter rail transportation when 
deciding whether to approve a grant or loan 
under this section to acquire a rail line and all 
related [acilities-

(1) owned by a rail carrier subject to reorga
nization under title 11; and 

(2) used to provide commuter rail transpor
tation. 

(d) PROJECT AS PART OF APPROVED PROGRAM 
OF PROJECTS.-(1) Except as provided in para
graph (2) of this subsection and subsection 
(b)(2) of this section, the Secretary of Transpor
tation may approve a grant or loan tor a project 
under this section only after finding that the 
project is part of the approved program of 
projects required under section 5303 of this title 
and that an applicant-

( A) has or will have the legal, financial, and 
technical capacity to carry out the project, sat
isfactory continuing control over the use of 
equipment or facilities, and the capability to 
maintain the equipment or facilities; and 

(B) will maintain the equipment or facilities. 
(2)( A) The Secretary of Transportation may 

approve a grant or loan under this section tor a 
capital project tor a new fixed guideway system 
or extension of an existing fixed guideway sys
tem only after deciding the proposed project is-

(i) based on the results of alternative analyses 
and preliminary engineering; 

(ii) cost effective; and 
(iii) supported by an acceptable degree of local 

financial commitment, including evidence of sta
ble and dependable financing sources to con
struct, maintain, and operate the system or ex
tension. 

(B) The Secretary of Transportation also may 
consider other appropriate factors. 

(C) The Secretary of Transportation shall pre
scribe guidelines on how the Secretary will 
evaluate cost effectiveness, results of alternative 
analyses, and the degree of local financial com
mitment. 

(D) Subparagraph (A)-(C) of this paragraph 
apply to a project-

(i) for which a letter of intent or contract tor 
the complete amount is issued under subsection 
(e) of this section after April 1, 1987; or 

(ii) not in the preliminary engineering, final 
design, or construction stage on January 1, 1987. 

(3) Each grant or loan under subsection (a)(5) 
of this section shall require that a person mak
ing an agreement to occupy space in a facility 
pay a reasonable share of the costs ot the facil
ity through rental payments and other means. 

( 4) Eligible costs tor a project under subsection 
(a)(5) ot this section-

( A) include property acquisition, demolition of 
existing structures, site preparation, utilities, 
building foundations, walkways, open space, 
and a capital project tor, and improving, equip
ment or a facility tor an intermodal transfer fa
cility or transportation mall; but 

(B) do not include construction of a commer
cial revenue-producing facility or a part of a 
public facility not related to mass transpor
tation. 

(e) LETTERS OF INTENT TO OBLIGATE.-(]) The 
Secretary of Transportation may issue a letter of 
intent to an applicant announcing an intention 

to obligate, for a project under this section, an 
amount from future available budget authority 
specified in law that is not more than the 
amount stipulated as the financial participation 
of the Secretary in the project. The amount 
shall be sufficient to complete an operable seg
ment when a letter is issued tor a fixed guide
way project. 

(2) At least 30 days before issuing a letter 
under paragraph (1) of this subsection, the Sec
retary of Transportation shall notify in writing 
the Committee on Public Works and Transpor
tation of the House of Representatives and the 
Committee on Banking, Housing, and Urban Af
fairs of the Senate of the proposed issuance of 
the letter. 

(3) The issuance ot a letter is deemed not an 
obligation under sections 1108(c) and (d), 1501, 
and 1502(a) of title 31 or an administrative com
mitment. 

(4) An obligation or administrative commit
ment may be made only when amounts are ap
propriated. The total estimated amount of fu
ture obligations of the United States Govern
ment covered by all outstanding letters of intent 
may be not more than the amount authorized 
under section 5325(a) of this title to carry out 
this section, less an amount the Secretary of 
Transportation reasonably estimates is nec
essary tor grants under this section not covered 
by a letter. The total amount covered by new 
letters may be not more than a limitation speci
fied in law. 

(f) GOVERNMENT'S SHARE OF NET PROJECT 
COST.-(1) Based on engineering studies, studies 
of economic feasibility, and information on the 
expected use of equipment or facilities, the Sec
retary of Transportation shall estimate the net 
project cost. Except as provided in paragraph 
(2) of this subsection, a grant tor the project is 
tor 75 percent ot the net project cost. The re
mainder shall be provided in cash from a source 
other than amounts of the Government. Transit 
system amounts that make up the remainder 
must be from an undistributed cash surplus, a 
replacement or depreciation cash fund or re
serve, or new capital. A refund or reduction of 
the remainder may be made only if a refund of 
a proportional amount of the grant of the Gov
ernment is made at the same time. 

(2) A grant tor a project under subsection 
(a)(6) of this section may be tor all of the net 
project cost. 

(g) LOAN TERM REQUIREMENTS.-Except [or a 
loan under subsection (b) of this section, a loan, 
including a renewal or extension of the loan, 
may be made, and a security or obligation may 
be bought, only if it has a maturity date of not 
more than 40 years. Interest on a loan may not 
be less than-

(1) a rate the Secretary of the Treasury estab
lishes, considering the current average yield on 
outstanding marketable obligations of the Gov
ernment that have remaining periods ot matu
rity comparable to the average maturity of the 
loan, adjusted to the nearest .125 percent; plus 

(2) an allowance the Secretary of Transpor
tation considers adequate to cover administra
tive costs and probable losses. 

(h) LOAN PAYMENT FORGIVENESS.-A grant 
agreement tor a capital project may forgive re
paying the loan and interest in place of a cash 
grant for the amount forgiven . The amount is 
part of the grant and part of the contribution of 
the Government to the cost of the project. 

(i) LIMITATION ON MAKING LOANS AND GRANTS 
FOR PROJECTS.-The Secretary ot Transpor
tation may not make a loan under this section 
tor a project tor which a grant (except a reloca
tion payment grant) is made under this section. 
However, the Secretary may make a project 
grant even though real property tor the project 
has been or will be acquired through a loan 
under subsection (b) of this section. 
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(j) ALLOCATING AMOUNTS.-(1) Of the amounts 

available tor grants and loans under this section 
for the fiscal year ending September 30, 19 __ -

( A) __ percent is available for rail mod
ernization; 

(B) __ percent is available tor capital 
projects tor new fixed guideway systems and ex
tensions to existing fixed guideway systems; 

(C) __ percent is available to replace, reha
bilitate, and buy buses and related equipment 
and to construct bus-related facilities; and 

(D) __ percent is available tor purposes de
scribed in clauses (A)-(C) of this subsection, as 
the Secretary of Transportation decides. 

(2) Not later than January 20 of each year , 
the Secretary of Transportation shall submit to 
the Committee on Public Works and Transpor
tation of the House of Representatives and the 
Committee on Banking, Housing, and Urban Af
fairs of the Senate-

( A) a proposal on the total amount that 
should be made available under paragraph 
(l)(D) of this subsection in the next fiscal year 
for each of the purposes described in paragraph 
(1) (A)-(C) of this subsection; and 

(B) a proposal on the allocation of amounts to 
be made available to finance grants and loans 
tor capital projects tor new fixed guideway sys
tems and extensions to existing fixed guideway 
systems among applicants tor those amounts. 

(3) A person applying tor, or receiving, assist
ance tor a project described in paragraph (1) 
(A), (B) , or (C) of this subsection may receive 
assistance tor a project described in another of 
those clauses. 

(k) UNDERTAKING PROJECTS IN ADVANCE.-(1) 
The Secretary of Transportation may pay the 
Government's share of the net project cost to a 
State or local governmental authority that car
ries out any part of a project described in this 
section or a substitute transit project described 
in section 103(e)(4) of title 23 without the aid of 
amounts of the Government and according to all 
applicable procedures and requirements if-

( A) the State or local governmental authority 
applies tor the payment; 

(B) the Secretary approves the payment; and 
(C) before carrying out the part of the project, 

the Secretary approves the plans and specifica
tions tor the part in the same way as other 
projects under this section or section 103(e)(4) of 
title 23. 

(2) The cost of carrying out part of a project 
includes the amount of interest earned and pay
able on bonds issued by the State or local gov
ernmental authority to the extent proceeds of 
the bonds are expended in carrying out the part. 
However, the amount of interest under this 
paragraph may not be more than the amount by 
which the estimated cost of carrying out the 
part (if it would be carried out at the time the 
part is converted to a regularly financed 
project) exceeds the actual cost (except interest) 
of carrying out the part. 

(3) The Secretary of Transportation shall con
sider changes in capital project cost indices 
when determining the estimated cost under 
paragraph (2) of this subsection. 
§5307. Grants and loans for special needs of 

the elderly and handicapped 
(a) GENERAL AUTHORITY.-The Secretary of 

Transportation may make grants and loans to-
(1) State and local governmental authorities to 

help them provide mass transportation service 
planned, designed , and carried out to meet the 
special needs of elderly and handicapped indi
viduals; and 

(2) private nonprofit corporations and asso
ciations to help them provide that transpor
tation service when the transportation service 
provided under clause (1) of this subsection is 
unavailable, insufficient, or inappropriate. 

(b) APPLICATION OF SECTION 5306.-(1) A 
grant or loan under subsection (a)(l) of this sec-

tion is subject to all requirements of a grant or 
loan under section 5306 of this title, and is 
deemed to have been made under section 5306. 

(2) A grant or loan under subsection (a)(2) of 
this section is subject to requirements similar to 
those under paragraph (1) of this subsection to 
the extent the Secretary considers appropriate. 

(C) MINIMUM REQUIREMENTS AND PROCEDURES 
FOR RECIPIENTS.-In carrying out section 
5301(d) of this title, section 165(b) of the Fed
eral-Aid Highway Act of 1973 (Public Law 93-87, 
87 Stat. 282), and section 504 of the Rehabilita
tion Act of 1973 (29 U.S.C. 794) (consistent with 
United States Government-wide standards to 
carry out section 504) , the Secretary shall pre
scribe regulations establishing minimum criteria 
a recipient of Government financial assistance 
under this chapter or a law referred to in sec
tion 165(b) shall comply with in providing mass 
transportation service to elderly and handi
capped individuals and procedures tor the Sec
retary to monitor compliance with the criteria. 
The regulations shall include provisions tor en
suring that organizations and groups represent
ing elderly and handicapped individuals are 
given adequate notice of, and an opportunity to 
comment on, the proposed activity of a recipient 
to achieve compliance with the regulations. 

(d) INCREASED GOVERNMENT SHARE FOR 
NONREQUIRED PROJECTS.-A grant of the Gov
ernment under section 5304, 5306, or 5308 of this 
title tor a capital improvement project that en
hances the accessibility tor elderly and handi
capped individuals to mass transportation serv
ice and that is not required by a law of the 
United States is for 95 percent of the cost of the 
project. 

(e) FARES NOT REQU/RED.-This chapter does 
not require that elderly and handicapped indi
viduals be charged a tare. 
§5308. Financial assistance for other than 

urbanized areas 
(a) DEFINITION.-In this section, "recipient" 

includes a State authority, a local governmental 
authority, a nonprofit organization, and an op
erator of mass transportation service. 

(b) GENERAL AUTHORITY.-(]) The Secretary 
of Transportation may make grants tor trans
portation projects that are included in a State 
program of mass transportation service projects 
(including service agreements with private pro
viders of mass transportation service) for areas 
other than urbanized areas. The program shall 
be submitted annually to the Secretary. The 
Secretary may approve the program only if the 
Secretary finds that the program provides a fair 
distribution of amounts in the State, including 
Indian reservations, and the maximum feasible 
coordination of mass transportation service as
sisted under this section with transportation 
service assisted by other United States Govern
ment sources. 

(2) The Secretary of Transportation shall 
carry out a rural transportation assistance pro
gram in nonurbanized areas. In carrying out 
this paragraph, the Secretary may make grants 
and contracts for transportation research, tech
nical assistance, training, and related support 
services in nonurbanized areas. 

(c) APPORTIONING AMOUNTS.-The Secretary 
of Transportation shall apportion amounts 
made available under section 5325(b)(1) of this 
title so that the chief executive officer of each 
State receives an amount equal to the total 
amount apportioned multiplied by a ratio equal 
to the population of areas other than urbanized 
areas in a State divided by the population of all 
areas other than urbanized areas in the United 
States, as shown by the latest Government cen
sus. The amount may be obligated by the chief 
executive officer for 2 years after the fiscal year 
in which the amount is apportioned. An amount 
that is not obligated at the end of that period 
shall be reapportioned among the States for the 
next fiscal year. 

(d) USE FOR LOCAL TRANSPORTATION SERV
ICE.-A State may use an amount apportioned 
under this section for a project included in a 
program under subsection (b) of this section and 
eligible tor assistance under this chapter if the 
project will provide local transportation service, 
as defined by the Secretary of Transportation, 
in an area other than an urbanized area. 

(e) USE FOR ADMINISTRATION AND TECHNICAL 
ASSISTANCE.-(1) The Secretary of Transpor
tation may allow a State to use not more than 
15 percent of the amount apportioned under this 
section to administer this section and provide 
technical assistance to a recipient, including 
project planning, program and management de
velopment, coordination of mass transportation 
programs, and research the State considers ap
propriate to promote effective delivery of mass 
transportation to an area other than an urban
ized area. 

(2) Except as provided in this section, a State 
carrying out a program of operating assistance 
under this section may not limit the level or ex
tent of use of the Government grant for the pay
ment of operating expenses. 

(f) GOVERNMENT'S SHARE OF COSTS.-(1) In 
this subsection, "amounts of the Government or 
revenues" do not include amounts received 
under a service agreement with a State or local 
social service ageney or a private social service 
organization. 

(2) A grant of the Government for a capital 
project under this section may not be more than 
80 percent of the net cost of the project, as de
termined by the Secretary of Transportation. A 
grant to pay a subsidy tor operating expenses 
may not be more than 50 percent of the net cost 
of the operating expense project. At least 50 per
cent of the remainder shall be provided in cash 
from sources other than amounts of the Govern
ment or revenues from providing mass transpor
tation. Transit system amounts that make up 
the remainder shall be from an undistributed 
cash surplus, a replacement or depreciation cash 
fund or reserve, or new capital. 

(g) RELATIONSHIP TO OTHER LAWS.-(1) Sec
tions 5315(a)(l)(D) and 5321(b) of this title apply 
to this section but the Secretary of Labor may 
waive the application of section 5321(b). 

(2) This subsection does not affect or dis
charge a responsibility of the Secretary of 
Transportation under a law of the United 
States. 
§5309. Research, develop'lrU!nt, demonstra

tion, and training projects 
(a) RESEARCH, DEVELOPMENT, AND DEM

ONSTRATION PROJECTS.-The Secretary of Trans
portation (or the Secretary of Housing and 
Urban Development when required by section 
5322(h) of this title) may undertake, or make 
grants or contracts (including agreements with 
departments, agencies, and instrumentalities of 
the United States Government) tor, research, de
velopment, and demonstration projects related 
to urban mass transportation that the Secretary 
decides will help reduce urban transportation 
needs, improve mass transportation service, or 
help mass transportation service meet the total 
urban transportation needs at a minimum cost. 
The Secretary may request and receive appro
priate information from any source. This sub
section does not limit the authority of the Sec
retary under another law. 

(b) RESEARCH, INVESTIGATIONS, AND TRAIN
/NG.-(1) The Secretary of Transportation (or 
the Secretary of Housing and Urban Develop
ment when required by section 5322(h) of this 
title) may make grants to nonprofit institutions 
of higher learning-

( A) to conduct competent research and inves
tigations into the theoretical or practical prob
lems of urban transportation; and 

(B) to train individuals to conduct further re
search or obtain employment in an organization 
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that plans, builds, operates, or manages an 
urban transportation system. 

(2) Research and investigations under this 
subsection include-

(A) the design and use of urban mass trans
portation systems and urban roads and high
ways; 

(B) the interrelationship between various 
modes of urban and interurban transportation; 

(C) the role of transportation planning in 
overall urban planning; 

(D) public preferences in transportation; 
(E) the economic allocation of transportation 

resources; and 
(F) the legal, financial, engineering, and es

thetic aspects of urban transportation. 
(3) When making a grant under this sub

section, the appropriate Secretary shall give 
preference to an institution that brings together 
knowledge and expertise in the various social 
science and technical disciplines related to 
urban transportation problems. 

(c) TRAINING FELLOWSHIPS AND INNOVATIVE 
TECHNIQUES AND METHODS.-(1) The Secretary 
of Transportation may make grants to States, 
local governmental authorities, and operators of 
mass transportation systems to provide fellow
ships to train personnel employed in manage
rial, technical, and professional positions in the 
mass transportation field. 

(2) The Secretary of Transportation may make 
grants to State and local governmental authori
ties tor projects that will use innovative tech
niques and methods in managing and providing 
mass transportation. 

(3) A fellowship under this subsection may be 
tor not more than one year of training in an in
stitution that offers a program applicable to the 
mass transportation industry. The recipient of 
the grant shall select an individual on the basis 
of demonstrated ability and for the contribution 
the individual reasonably can be expected to 
make to an efficient mass transportation oper
ation. A grant tor a fellowship may not be more 
than the lesser of $24,000 or 75 percent of-

( A) tuition and other charges to the fellowship 
recipient; 

(B) additional costs incurred by the training 
institution and billed to the grant recipient; and 

(C) the regular salary of the fellowship recipi
ent for the period of the fellowship to the extent 
the salary is actually paid or reimbursed by the 
grant recipient. 
§5310. National advisory council and trans

portation centers 
(a) NATIONAL ADVISORY COUNCIL.-(1) The 

Department of Transportation has a national 
advisory council. The council shall-

( A) coordinate the research and training to be 
carried out by grant recipients under this sec
tion; 

(B) disseminate the results of the research; 
(C) act as a clearinghouse between university 

transportation centers and the transportation 
industry; and 

(D) review and evaluate programs the centers 
carry out. 

(2) The council is composed of the following 
individuals: 

(A) the directors of the regional transpor
tation centers established under subsection (b) 
of this section. 

(B) 19 individuals appointed by the Secretary 
of Transportation as follows: 

(i) 6 officers of the Department, one represent
ing each of the Office of the Secretary, the Fed
eral Highway Administration, the Urban Mass 
Transportation Administration, the National 
Highway Traffic Safety Administration, theRe
search and Special Programs Administration, 
and the Federal Railroad Administration. 

(ii) 5 representatives of State and local gov-. 
ernments. 

(iii) 8 representatives of the transportation in
dustry, including private providers of mass 

transportation services, and organizations of 
employees in the transportation industry. 

(3) A vacaney on the council is filled in the 
same way as the original selection. 

(4)(A) The Secretary of Transportation shall 
designate the chairman of the council. 

(B) The members of the council appointed by 
the Secretary of Transportation serve without 
pay. 

(5) The council shall meet at least once each 
year and at other times the chairman des
ignates. 

(6) The council may obtain information nec
essary to carry out this section directly from a 
department, agency, or instrumentality of the 
United States Government. On request of the 
chairman of the council, the head of the depart
ment, ageney, or instrumentality shall give the 
council the information. 

(7) Section 14 of the Federal Advisory Commit
tee Act (5 App. U.S.C.) does not apply to the 
council. 

(b) GRANTS FOR REGIONAL TRANSPORTATION 
CENTERS.-The Secretary of Transportation (or 
the Secretary of Housing and Urban Develop
ment when required by section 5322(h) of this 
title) shall make grants to nonprofit institutions 
of higher learning to establish and operate re
gional transportation centers in each of the 10 
Government regions that comprise the Standard 
Federal Regional Boundary System. 

(c) APPLICATIONS.-A nonprofit institution of 
higher learning interested in receiving a grant 
under this section shall submit an application to 
the appropriate Secretary in the way and con
taining the information the Secretary prescribes. 
The Secretary shall select each recipient on the 
basis of the following: 

(1) the regional transportation center is lo
cated in a State that is representative of the 
needs of the Government region for improved 
transportation and facilities. 

(2) the demonstrated research and extension 
resources available to the recipient to carry out 
this section. 

(3) the capability of the recipient to provide 
leadership in making national and regional con
tributions to the solution of immediate and long
range transportation problems. 

(4) the recipient has an established transpor
tation program encompassing several modes of 
transportation. 

(5) the recipient has a demonstrated commit
ment of at least $200,000 in regularly budgeted 
institutional amounts each year to support on
going transportation research programs. 

(6) the recipient has a demonstrated ability to 
disseminate results of transportation research 
and educational programs through a statewide 
or regionwide continuing educational program. 

(7) the projects the recipient proposes to carry 
out under the grant. 

(d) DUTIES.-(1) At each regional transpor
tation center, the following shall be carried out: 

(A) infrastructure research on transportation. 
(B) research and training on the transpor

tation of passengers and property and the inter
pretation, publication, and dissemination of the 
results of the research. 

(2) Each transportation center-
( A) should carry out research on more than 

one mode of transportation; and 
(B) should consider the proportion of amounts 

tor this section from amounts available to carry 
out urban mass transportation projects under 
this chapter and from the Highway Trust Fund. 

(3) At one of the transportation centers, re
search may be carried out on the testing of new 
bus models. 

(e) MAINTENANCE OF EXPENDITURES.-Before 
making a grant under this section, the appro
priate Secretary may require the recipient to 
make an agreement with the Secretary to ensure 
that the recipient will maintain total expendi-

tures from all other sources to establish and op
erate a regional transportation center and relat
ed research activities at a level at least equal to 
the average level of those expenditures in its 2 
fiscal years prior to April2, 1987. 

(f) GOVERNMENT'S SHARE OF COSTS.-(1) A 
grant under this section is for SO percent of the 
cost of establishing and operating the regional 
transportation center and related research ac
tivities the recipient carries out. 

(2) At least 5 percent of the amounts made 
available to carry out this section in a fiscal 
year are available to carry out technology 
transfer activities. 

(3) The appropriate Secretary shall allocate 
amounts available to carry out this section equi
tably among the Government regions. 

(g) CARRYING OUT SECTION THROUGH OFFICE 
OF SECRETARY.-The appropriate Secretary 
shall carry out this section through the Office of 
that Secretary. 
§5311. Bus testing facility 

(a) ESTABLISHMENT.-The Secretary of Trans
portation shall establish one facility tor testing 
a new bus model tor maintainability, reliability, 
safety, performance, structural integrity, fuel 
economy, and noise. The facility shall be estab
lished by renovating a facility built with assist
ance of the United States Government to train 
rail personnel. 

(b) OPERATION AND MAINTENANCE.-The Sec
retary shall make a contract with a qualified 
person to operate and maintain the facility. The 
contract may provide for the testing of rail cars 
and other vehicles at the facility. 

(c) FEES.-The person operating and main
taining the facility shall establish and collect 
fees for the testing of vehicles at the facility. 
The Secretary must approve the tees. 
§5312. Bicycle facilities 

A project to provide access for bieycles to mass 
transportation facilities, to provide shelters and 
parking facilities for bieycles in or around mass 
transportation facilities, or to install equipment 
tor transporting bicycles on mass transportation 
vehicles is a capital project eligible tor assist
ance under sections 5304, 5306, and 5308 of this 
title. Notwithstanding sections 5304(e), 
5306(!)(1), and 5308(/) of this title, a grant of the 
United States Government under this chapter 
for a project under this section is tor 90 percent 
of the cost of the project. 
§5313. Crime prevention and security 

The Secretary of Transportation may make 
capital grants from amounts available under 
section 5325 of this title to mass transportation 
systems tor crime prevention and security. This 
chapter does not prevent the financing of a 
project under this section when a local govern
mental authority other than the grant applicant 
has law enforcement responsibilities. 
§5314. Human resource progra'IIUI 

The Secretary of Transportation may under
take, or make grants and contracts for, pro
grams that address human resource needs as 
they apply to mass transportation activities. A 
program may include-

(1) an employment training program; 
(2) an outreach program to increase minority 

and female employment in mass transportation 
activities; 

(3) research on mass transportation personnel 
and training needs; and 

(4) training and assistance for minority busi
ness opportunities. 
§5315. General limitations on assistance 

(a) INTERESTS IN PROPERTY.-(1) Financial as
sistance provided under this chapter to a State 
or a local governmental authority may be used 
to acquire an interest in, or buy property of, a 
private mass transportation company, tor a cap
ital project for property acquired from a private 
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mass transportation company after July 9, 1964, 
or to operate mass transportation equipment or 
a mass transportation facility in competition 
with, or in addition to, transportation service 
provided by an existing mass transportation 
company, only if-

(A) the Secretary of Transportation finds the 
assistance is essential to a program of projects 
required under section 5303 of this title; 

(B) the Secretary of Transportation finds that 
the program, to the maximum extent feasible , 
provides tor the participation of private mass 
transportation companies; 

(C) just compensation under State or local law 
will be paid to the company for its franchise or 
property; and 

(D) the Secretary of Labor certifies that the 
assistance complies with section 5321(b) of this 
title. 

(2) A governmental authority may not use fi
nancial assistance of the United States Govern
ment to acquire land, equipment, or a facility 
used in mass transportation from another gov
ernmental authority in the same geographic 
area. 

(b) NOTICE AND PUBLIC HEARING.-(1) An ap
plication tor a grant or loan under this chapter 
(except section 5304) tor a capital project that 
will affect substantially a community, or the 
mass transportation service of a community, 
must include a certificate of the applicant that 
the applicant has-

( A) provided an adequate opportunity tor a 
public hearing with adequate prior notice; 

(B) held that hearing unless no one with a 
significant economic, social , or environmental 
interest requested one; 

(C) considered the economic, social, and envi
ronmental effects of the project; and 

(D) found that the project is consistent with 
official plans tor developing the urban area. 

(2) Notice of a hearing under this subsection 
shall include a concise description ot the pro
posed project and shall be published in a news
paper of general circulation in the geographic 
area the project will serve. 1! a hearing is held, 
a copy of the transcript of the hearing shall be 
submitted with the application. 

(c) ACQUIRING NEW BUS MODELS.-Amounts 
appropriated or made available under this chap
ter (except section 5304) after September 30, 1989, 
may be obligated or expended to acquire a new 
bus model only if a bus of the model has been 
tested at the facility established under section 
5311 of this title. 

(d) BUYING AND OPERATING BUSES.-(1) Fi
nancial assistance under this chapter may be 
used to buy or operate a bus only ii the appli
cant, governmental authority, or publicly owned 
operator that receives the assistance agrees that, 
except as provided in the agreement, the govern
mental authority or an operator of mass trans
portation tor the governmental authority will 
not provide charter bus transportation service 
outside the urban area in which it provides reg
ularly scheduled mass transportation service. 
An agreement shall provide tor a fair arrange
ment the Secretary of Transportation considers 
appropriate to ensure that the assistance will 
not enable a governmental authority or an oper
ator for a governmental authority to foreclose a 
private operator from providing intercity charter 
bus service if the private operator can provide 
the service. 

(2) On receiving a complaint about a violation 
of an agreement, the Secretary of Transpor
tation shall investigate and decide whether a 
violation has occurred. If the Secretary decides 
that a violation has occurred, the Secretary 
shall correct the violation under terms of the 
agreement. In addition to a remedy specified in 
the agreement, the Secretary may bar a recipi
ent under this subsection or an operator from 
receiving further assistance when the Secretary 

finds a continuing pattern of violations of the 
agreement. 

(e) BUS PASSENGER SEAT FUNCTIONAL SPECI
FICATIONS.-The initial advertising by a State or 
local governmental authority tor bids to acquire 
buses using financial assistance under this 
chapter (except section 5304) may include pas
senger seat functional specifications that are at 
least equal to performance specifications the 
Secretary of Transportation prescribes. The 
specifications shall be based on a finding by the 
State or local governmental authority of local 
requirements tor safety, comfort, maintenance, 
and life cycle costs. 

(f) SCHOOLBUS TRANSPORTATION.-(1) Finan
cial assistance under this chapter may be used 
tor a capital project, or to operate mass trans
portation equipment or a mass transportation 
facility, only if the applicant agrees not to pro
vide schoolbus transportation that exclusively 
transports students and school personnel in 
competition with a private schoolbus operator. 
This subsection does not apply-

( A) to an applicant that operates a school sys
tem in the area to be served and a separate and 
exclusive schoolbus program tor the school sys
tem; 

(B) unless a private schoolbus operator can 
provide adequate transportation that complies 
with applicable safety standards at reasonable 
rates; and 

(C) to a State or local governmental authority 
if it or a direct predecessor in interest from 
which it acquired the duty of transporting 
school children and personnel, and facilities to 
transport them, provided schoolbus transpor
tation at any time after November 25, 1973, but 
before November 26, 1974. 

(2) An applicant violating an agreement under 
this subsection may not receive other financial 
assistance under this chapter. 

(g) BUYING BUSES UNDER OTHER LAWS.-Sub
sections (d) and (f) of this section apply to fi
nancial assistance to buy a bus under sections 
103(e)(4) and 142 (a) or (c) of title 23. However, 
subsection (f)(1)(C) of this section applies to sec
tions 103(e)(4) and 142 (a) or (c) only if school
bus transportation was provided at any time 
after August 12, 1972, but before August 13, 1973. 

(h) GRANT AND LOAN PROHIBITIONS.-A grant 
or loan may not be used to-

(1) pay ordinary governmental or nonproject 
operating expenses; or 

(2) support a procurement that uses an exclu
sionary or discriminatory specification. 
§5316. Limitations on discretionary and spe

cial needs grants and loans 
(a) RELOCATION PROGRAM REQUIREMENTS.

Financial assistance may be provided under sec
tion 5306 of this title only if the Secretary of 
Transportation decides that-

(1) an adequate relocation program is being 
carried out tor families displaced by a project; 
and 

(2) an equal number of decent, sate, and sani
tary dwellings are being, or will be, provided to 
those families in the same area or in another 
area generally not less desirable for public utili
ties and public and commercial facilities, at 
rents or prices within the financial means of 
those families, and with reasonable access to 
their places of employment. 

(b) ECONOMIC, SOCIAL, AND ENVIRONMENTAL 
INTERESTS.-(1) In carrying out section 5301(e) 
of this title, the Secretary of Transportation 
shall cooperate and consult with the Secretaries 
of Agriculture, Health and Human Services, 
Housing and Urban Development, and the Inte
rior and the Council on Environmental Quality 
on each project that may have a substantial im
pact on the environment. 

(2) In carrying out section 5306 of this title, 
the Secretary of Transportation shall review 
each transcript of a hearing submitted under 

section 5315(b) of this title to establish that an 
adequate opportunity to present views was 
given to all parties with a significant economic, 
social, or environmental interest and that the 
project application includes a statement on-

( A) the environmental impact of the proposal; 
(B) adverse environmental effects that cannot 

be avoided; 
(C) alternatives to the proposal; and 
(D) irreversible and irretrievable impacts on 

the environment. 
(3)(A) The Secretary of Transportation may 

approve an application for financial assistance 
under section 5306 of this title only if the Sec
retary makes written findings, after reviewing 
the application and any hearings held before a 
State or local governmental authority under sec
tion 5315(b) of this title, that-

(i) an adequate opportunity to present views 
was given to all parties with a significant eco
nomic, social, or environmental interest; 

(ii) the preservation and enhancement of the 
environment, and the interest of the community 
in which a project is located, were considered; 
and 

(iii) no adverse environmental effect is likely 
to result from the project, or no feasible and 
prudent alternative to the effect exists and all 
reasonable steps have been taken to minimize 
the effect. 

(B) If a hearing has not been conducted or the 
Secretary of Transportation decides that the 
record of the hearing is inadequate tor making 
the findings required by this subsection, the Sec
retary shall conduct a hearing on an environ
mental issue raised by the application after giv
ing adequate notice to interested persons. 

(C) A finding of the Secretary of Transpor
tation under subparagraph (A) of this para
graph shall be made a matter of public record. 

(c) PROHIBITIONS AGAINST REGULATING OPER
ATIONS AND CHARGES.-The Secretary of Trans
portation may not regulate the operation of a 
mass transportation system for which a grant is 
made under section 5306 of this title and, after 
a grant is made, may not regulate any charge 
for the system. However, the Secretary may re
quire the local governmental authority, corpora
tion, or association to comply with any under
taking provided by it related to its grant appli
cation. 
§5317. Contract requirements 

(a) NONCOMPETITIVE BIDDING.-A capital 
project or improvement contract tor which a 
grant or loan is made under this chapter, if the 
contract is not made through competitive bid
ding, shall provide that records related to the 
contract shall be made available to the Sec
retary of Transportation and the Comptroller 
General, or an officer or employee of the Sec
retary or Comptroller General, when conducting 
an audit and inspection. 

(b) ACQUIRING ROLLING STOCK.-A recipient of 
financial assistance of the United States Gov
ernment under this chapter may make a con
tract to expend that assistance to acquire rolling 
stock-

(1) based on-
( A) initial capital costs; or 
(B) performance, standardization, life cycle 

costs, and other factors; or 
(2) with a party selected through a competi

tive procurement process. 
(c) PROCURING ASSOCIATED CAPITAL MAINTE~ 

NANCE ITEMS.-A recipient of a grant under sec
tion 5304 of this title procuring an associated 
capital maintenance item under section 5304(b) 
may make a contract directly with the original 
manufacturer or supplier of the item to be re
placed, without receiving prior approval of the 
Secretary, if the recipient first certifies in writ
ing to the Secretary that-

(1) the manufacturer or supplier is the only 
source for the item; and 
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(2) the price of the item is no more than the 

price similar customers pay for the item. 
(d) MANAGEMENT, ARCHITECTURAL, AND ENGI

NEERING CONTRACTS.-A contract for program 
management, construction management, a fea
sibility study, and preliminary engineering, de
sign, architectural, engineering, surveying, 
mapping, or related services for a project for 
which a grant or loan is made under this chap
ter shall be awarded in the same way as a con
tract for architectural and engineering services 
is negotiated under title IX of the Federal Prop
erty and Administrative Services Act of 1949 (40 
U.S.C. 541 et seq.) or an equivalent qualifica
tions-based requirement of a State. This sub
section does not apply to the extent a State has 
adopted or adopts by law a formal procedure for 
procuring those services. 
§5318. Project management ovenight 

(a) PROJECT MANAGEMENT PLAN REQUIRE
MENTS.-To receive United States Government 
financial assistance for a major capital project 
under this chapter or the National Capital 
Transportation Act of 1969 (Public Law 91-143, 
83 Stat. 320), a recipient must prepare and carry 
out a project management plan approved by the 
Secretary of Transportation. The plan shall pro
vide for-

(1) adequate recipient staff organization with 
well-defined reporting relationships, statements 
of functional responsibilities, job descriptions, 
and job qualifications; 

(2) a budget covering the project management 
organization, appropriate consultants, property 
acquisition, utility relocation, systems dem
onstration staff, audits, and miscellaneous pay
ments the recipient may be prepared to justify; 

(3) a construction schedule for the project; 
(4) a document control procedure and record

keeping system; 
(5) a change order procedure that includes a 

documented, systematic approach to the han
dling of construction change orders; 

(6) organizational structures, management 
skills, and staffing levels required throughout 
the construction phase; 

(7) quality control and quality assurance 
functions, procedures, and responsibilities for 
construction, system installation, and integra
tion of system components; 

(8) material testing policies and procedures; 
(9) internal plan implementation and report

ing requirements; 
(10) criteria and procedures to be used for test

ing the operational system or its major compo
nents; 

(11) periodic updates of the plan, especially 
related to project budget and project schedule, 
financing, ridership estimates, and the status of 
local efforts to enhance ridership where rider
ship estimates partly depend on the success of 
those efforts; and 

(12) the recipient's commitment to submit a 
project budget and project schedule to the Sec
retary each month. 

(b) PLAN APPROVAL.-(1) The Secretary shall 
approve a plan not later than 60 days after it is 
submitted. If the approval cannot be completed 
within 60 days, the Secretary shall notify the re
cipient, explain the reasons for the delay, and 
estimate the additional time that will be re
quired. 

(2) The Secretary shall inform the recipient of 
the reasons when a plan is disapproved. 

(c) LIMITATIONS ON USE OF AVAILABLE 
AMOUNTS.-(1) The Secretary may use not more 
than .5 percent of amounts made available tor a 
fiscal year under-

( A) section 5325(b)(1) of this title to make a 
contract to oversee the construction of a major 
project under section 5304 or 5308 of this title; 

(B) section 5325(c)(2) of this title to carry out 
section 5306 of this title to make a contract to 
oversee the construction of a major project 
under section 5306; 

(C) section 4(g) of the Urban Mass Transpor
tation Act of 1964 to make a contract to oversee 
the construction of a major mass transportation 
project substituted for an Interstate segment 
withdrawn under section 103(e)(4) of title 23; 
and 

(D) section 14(b) of the National Capital 
Transportation Act of 1969 (Public Law 91-143, 
83 Stat. 320), as added by section 2 of the Na
tional Capital Transportation Amendments of 
1979 (Public Law 96-184, 93 Stat. 1320), to make 
a contract to oversee the construction of a major 
project under the Act. 

(2) The Secretary may use amounts available 
under paragraph (1) of this subsection to make 
contracts for safety, procurement, management, 
and financial compliance reviews and audits of 
a recipient of amounts under paragraph (1). 
Subsections (a), (b), and (e) of this section do 
not apply to contracts under this paragraph. 

(3) The Government shall pay the entire cost 
of carrying out a contract under this subsection. 

(d) ACCESS TO SITES AND RECORDS.-Each re
cipient of assistance under this chapter or sec
tion 14(b) of the National Capital Transpor
tation Act of 1969 (Public Law 91-143, 83 Stat. 
320), as added by section 2 of the National Cap
ital Transportation Amendments of 1979 (Public 
Law 96-184, 93 Stat. 1320), shall provide the Sec
retary and a contractor the Secretary chooses 
under subsection (c) of this section with access 
to the construction sites and records of the re
cipient when reasonably necessary. 

(e) REGULATIONS.-The Secretary shall pre
scribe regulations necessary to carry out this 
section. The regulations shall include-

(1) a definition of "major capital project" for 
subsection (c) of this section that excludes a 
project to acquire rolling stock or to maintain or 
rehabilitate a vehicle; and 

(2) a requirement that oversight begin during 
the preliminary engineering stage of a project, 
unless the Secretary finds it more appropriate to 
begin the oversight during another stage of the 
project, to maximize the transportation benefits 
and cost savings associated with project man
agement oversight. 
§5319. Investigation of safety hazards 

The Secretary of Transportation may inves
tigate a condition in equipment, a facility, or an 
operation financed under this chapter that the 
Secretary believes causes a serious hazard of 
death or injury to establish the nature and ex
tent of the condition and how to eliminate or 
correct it. If the Secretary establishes that a 
condition causes a hazard, the Secretary shall 
require the local governmental authority receiv
ing amounts under this chapter to submit a plan 
for correcting it. The Secretary may withhold 
further financial assistance under this chapter 
until a plan is approved and carried out. 
§5320. Nondiscrimination 

(a) DEFINITION.-In this section, "person" in
cludes a governmental authority, political sub
division, authority, legal representative, trust, 
unincorporated organization, trustee, trustee in 
bankruptcy, and receiver. 

(b) PROHIBITIONS.-A person may not be ex
cluded from participating in, denied a benefit 
of, or discriminated against under, a project, 
program, or activity receiving financial assist
ance under this chapter because of race, color, 
creed, national origin, sex, or age. 

(c) COMPLIANCE.-(1) The Secretary of Trans
portation shall take affirmative action to ensure 
compliance with subsection (b) of this section. 

(2) When the Secretary decides that a person 
receiving financial assistance under this chapter 
is not complying with subsection (b) of this sec
tion, a civil rights law of the United States, or 
a regulation or order under that law, the Sec
retary shall notify the person of the decision 
and require action be taken to ensure compli
ance with subsection (b). 

(d) AUTHORITY OF SECRETARY FOR NON
COMPLIANCE.-If a person does not comply with 
subsection (b) of this section within a reason
able time after receiving notice, the Secretary 
shall-

(1) direct that no further financial assistance 
of the United States Government under this 
chapter be provided to the person; 

(2) refer the matter to the Attorney General 
with a recommendation that a civil action be 
brought; 

(3) proceed under title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d et seq.); and 

(4) take any other action provided by law. 
(e) CIVIL ACTIONS BY ATTORNEY GENERAL

The Attorney General may bring a civil action 
tor appropriate relief when-

(1) a matter is referred to the Attorney Gen
eral under subsection (d)(2) of this section; or 

(2) the Attorney General believes a person is 
engaged in a pattern or practice in violation of 
this section. 

(f) APPLICATION AND RELATIONSHIP TO OTHER 
LAWS.-This section applies to an employment 
or business opportunity and is in addition to 
title VI of the Civil Rights Act of 1964 (42 U.S.C. 
2000d et seq.). 
§5321. Labor standards 

(a) PREVAILING WAGES REQUIREMENT.-The 
Secretary of Transportation shall ensure that 
laborers and mechanics employed by contractors 
and subcontractors in construction work fi
nanced with a grant or loan under this chapter 
be paid wages not less than those prevailing on 
similar construction in the locality, as deter
mined by the Secretary of Labor under the Act 
of March 3, 1931 (known as the Davis-Bacon 
Act) (40 U.S.C. 276a-276a-5). The Secretary of 
Transportation may approve a grant or loan 
only after being assured that required labor 
standards will be maintained on the construc
tion work. For a labor standard under this sub
section, the Secretary of Labor has the same du
ties and powers stated in Reorganization Plan 
No. 14 of 1950 (eft. May 24, 1950, 64 Stat. 1267) 
and section 2 of the Act of June 13, 1934 (40 
U.S.C. 276c). 

(b) EMPLOYEE PROTECTIVE ARRANGEMENTS.
(1) As a condition of financial assistance under 
sections 5304-5309 of this title, the interests of 
employees affected by the assistance shall be 
protected under arrangements the Secretary of 
Labor concludes are fair and equitable. The 
agreement granting the assistance under sec
tions 5304-5309 shall specify the arrangements. 

(2) Arrangements under this subsection shall 
include-

( A) the preservation of rights, privileges, and 
benefits (including continuation of pension 
rights and benefits) under existing collective 
bargaining agreements or otherwise; 

(B) the continuation of collective bargaining 
rights; 

(C) the protection of employees against a 
worsening of their positions related to employ
ment; 

(D) assurances of employment to employees of 
acquired mass transportation systems; 

(E) assurances of priority of reemployment of 
employees whose employment is ended or who 
are laid off; and 

(F) paid training or retraining programs. 
(3) Arrangements under this subsection shall 

provide benefits at least equal to benefits estab
lished under section 11347 of this title. 
§5322. Administrative 

(a) GENERAL AUTHORITY.-In carrying out 
this chapter, the Secretary of Transportation 
may-

(1) prescribe terms for a project under sections 
5304 and 5306-5308 of this title (except terms the 
Secretary of Labor prescribes under section 
5321(b) of this title); 
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(2) sue and be sued; 
(3) foreclose on property or bring a civil action 

to protect or enforce a right conferred on the 
Secretary of Transportation by law or agree
ment; 

( 4) buy property related to a loan under this 
chapter; 

(5) agree to pay an annual amount in place of 
a State or local tax on real property acquired or 
owned under this chapter; 

(6) sell, exchange, or lease property, a secu
rity , or an obligation; 

(7) obtain loss insurance for property and as
sets the Secretary of Transportation holds; 

(8) consent to a modification in an agreement 
under this chapter; and 

(9) include in an agreement or instrument 
under this chapter a covenant or term the Sec
retary of Transportation considers necessary to 
carry out this chapter. 

(b) PROCEDURES FOR PRESCRIBING REGULA
TIONS.-(]) The Secretary of Transportation 
shall prepare an agenda listing all areas in 
which the Secretary intends to propose regula
tions governing activities under this chapter 
within the following 12 months. The Secretary 
shall publish the proposed agenda in the Fed
eral Register as part of the Secretary's semi
annual regulatory agenda that lists regulatory 
activities of the Urban Mass Transportation Ad
ministration. The Secretary shall submit the 
agenda to the Committees on Public Works and 
Transportation and Appropriations of the 
House of Representatives and the Committees on 
Banking, Housing , and Urban Affairs and Ap
propriations of the Senate on the day the agen
da is published. 

(2) Except [or emergency regulations, the Sec
retary of Transportation shall give interested 
parties at least 60 days to participate in a regu
latory proceeding under this chapter by submit
ting written information, views, or arguments, 
with or without an oral presentation, except 
when the Secretary tor good cause finds that 
public notice and comment are unnecessary be
cause of the routine nature or insignificant im
pact of the regulation or that an emergency reg
ulation should be issued. The Secretary may ex
tend the 60-day period if the Secretary decides 
the period is insufficient to allow diligent indi
viduals to prepare comments or that other cir
cumstances justify an extension. 

(3) An emergency regulation ends 120 days 
after it is issued. 

(c) BUDGET PROGRAM AND SET OF AC
COUNTS.-The Secretary of Transportation 
shall-

(1) submit each year a budget program as pro
vided in section 9103 of title 31; and 

(2) maintain a set of accounts the Comptroller 
General shall audit under chapter 35 of title 31 . 

(d) DEPOSITORY AND AVAILABILITY OF 
AMOUNTS.-The Secretary of Transportation 
shall deposit amounts made available to the Sec
retary under this chapter in a checking account 
in the Treasury. Receipts, assets, and amounts 
obtained or held by the Secretary to carry out 
this chapter are available [or administrative ex
penses to carry out this chapter. 

(e) ADVANCE AND PROGRESS PAYMENTS.-Not
withstanding section 3324(a) and (b) ot title 31, 
the Secretary of Transportation may make an 
advance or progress payment on a grant or con
tract made under this chapter. 

(f) BINDING EFFECT OF FINANCIAL TRANS
ACTION.-A financial transaction of the Sec
retary of Transportation under this chapter and 
a related voucher are binding on all officers and 
employees of the United States Government. 

(g) DEALING WITH ACQUIRED PROPERTY.-Not
withstanding another law related to the Govern
ment acquiring, using, or disposing of real prop
erty, the Secretary of Transportation may deal 
with property acquired under subsection (a)(3) 

or (4) of this section in any way. However, this 
subsection does not-

(1) deprive a State or political subdivision of a 
State of jurisdiction of the property; or 

(2) impair the civil rights, under the laws of a 
State or political subdivision of a State, of an 
inhabitant of the property. 

(h) AUTHORITY OF SECRETARY OF HOUSING 
AND URBAN DEVELOPMENT.-The Secretary of 
Housing and Urban Development shall-

(1) carry out sections 5309(a) and (b)(l) and 
5310 of this title related to-

(A) urban transportation systems and planned 
development of urban areas; and 

(B) the role of transportation planning in 
overall urban planning; and 

(2) advise and assist the Secretary of Trans
portation in making findings under section 
5315(a)(1)(A) of this title. 

(i) RELATIONSHIP TO OTHER LAWS.-(1) Sec
tion 9107(a) of title 31 applies to the Secretary of 
Transportation under this chapter. 

(2) Section 3709 of the Revised Statutes (41 
U.S.C. 5) applies to a contract for more than 
$1,000 tor services or supplies related to property 
acquired under this chapter. 
§5323. Reports and audits 

(a) REPORTING SYSTEM AND UNIFORM SYSTEM 
OF ACCOUNTS AND RECORDS.-(]) To help meet 
the needs of individual mass transportation sys
tems, the United States Government, States, po
litical subdivisions of States, and the public for 
information on which to base mass transpor
tation service planning, the Secretary of Trans
portation shall maintain a reporting system, by 
uniform categories, to accumulate mass trans
portation financial and operating information 
and a uniform system of accounts and records. 
The reporting and uniform systems shall con
tain appropriate information to help any level 
of government make a public sector investment 
decision. The Secretary may request and receive 
appropriate information from any source. 

(2) The Secretary may make a grant under 
section 5304 of this title only if the applicant, 
and any person that will receive benefits di
rectly [rom the grant, are subject to the report
ing and uniform systems. 

(b) REPORTS.-Not later than 30 days after the 
last day of each calendar quarter, the Secretary 
shall submit to the Committees on Public Works 
and Transportation and Appropriations of the 
House of Representatives and the Committees on 
Banking, Housing, and Urban Affairs and Ap
propriations of the Senate a report on-

(1) obligations by State, designated recipient, 
and applicant made under this chapter during 
the quarter; 

(2) the balance of unobligated apportionments 
under this chapter on the last day of the quar
ter; 

(3) the balance of unobligated amounts under 
this chapter on the last day of the quarter that 
the Secretary may expend; 

(4) letters of intent issued during the quarter; 
(5) letters of intent outstanding on the last 

day of the quarter; and 
(6) grant contracts executed and reimburse

ment authority established [or amounts obli
gated for each State, designated recipient, and 
applicant. 
§5324. Apportionment of appropriations for 

block grants 
(a) BASED ON URBANIZED AREA POPU

LATION.-0[ the amount appropriated under 
section 5325(b)(1) of this title-

(1) 8.64 percent shall be apportioned each fis
cal year only in urbanized areas with a popu
lation of less than 200,000 so that each of those 
areas is entitled to receive an amount equal to-

( A) 50 percent of the total amount apportioned 
multiplied by a ratio equal to the population of 
the area divided by the total population of all 

urbanized areas with populations of less than 
200,000 as shown in the latest United States 
Government census; and 

(B) 50 percent of the total amount apportioned 
multiplied by a ratio tor the area based on pop
ulation weighted by a factor, established by the 
Secretary of Transportation, of the number of 
inhabitants in each square mile; and 

(2) 88.43 percent shall be apportioned each fis
cal year only in urbanized areas with popu
lations of at least 200,000 as provided in sub
sections (b) and (c) of this section. 

(b) BASED ON FIXED GUIDEWAY REVENUE VE
HICLE-MILES, ROUTE-MILES, AND PASSENGER
MILES.-(!) In this subsection, "fixed guideway 
revenue vehicle-miles" and "fixed guideway 
route-miles" include terry boat operations di
rectly or under contract by the designated recip
ient. 

(2) Of the amount apportioned under sub
section (a)(2) of this section, 33.29 percent shall 
be apportioned as follows: 

(A) 95.61 percent of the total amount appor
tioned under this subsection shall be appor
tioned so that each urbanized area with a popu
lation of at least 200,000 is entitled to receive an 
amount equal to-

(i) 60 percent of the 95.61 percent apportioned 
under this subparagraph multiplied by a ratio 
equal to the number of fixed guideway revenue 
vehicle-miles attributable to the area, as estab
lished by the Secretary of Transportation, di
vided by the total number of all fixed guideway 
revenue vehicle-miles attributable to all areas; 
and 

(ii) 40 percent of the 95.61 percent apportioned 
under this subparagraph multiplied by a ratio 
equal to the number of fixed guideway route
miles attributable to the area, established by the 
Secretary, divided by the total number of all 
fixed guideway route-miles attributable to all 
areas. 

(B) 4.39 percent of the total amount appor
tioned under this subsection shall be appor
tioned so that each urbanized area with a popu
lation of at least 200,000 is entitled to receive an 
amount equal to-

(i) the number of fixed guideway vehicle pas
senger-miles traveled multiplied by the number 
of fixed guideway vehicle passenger-miles trav
eled [or each dollar of operating cost in an area; 
divided by 

(ii) the total number of fixed guideway vehicle 
passenger-miles traveled multiplied by the total 
number of fixed guideway vehicle passenger
miles traveled for each dollar of operating cost 
in all areas. 

(C) An urbanized area with a population of at 
least 750,000 in which commuter rail transpor
tation is provided shall receive at least . 75 per
cent of the total amount apportioned under this 
subsection. 

(D) Under subparagraph (A) of this para
graph, fixed guideway revenue vehicle- or route
miles, and passengers served on those miles, in 
an urbanized area with a population of less 
than 200,000, where the miles and passengers 
served otherwise would be attributable to an ur
banized area with a population of at least 
1,000,000 in an adjacent State, are attributable 
to the governmental authority in the State in 
which the urbanized area with a population of 
less than 200,000 is located. The authority is 
deemed an urbanized area with a population of 
at least 200,000 if the authority makes a contract 
tor the service. 

(c) BASED ON BUS REVENUE VEHICLE-MILES 
AND P ASSENGER-MILES.-Of the amount appor
tioned under subsection (a)(2) of this section, 
66.71 percent shall be apportioned as follows: 

(1) 90.8 percent of the total amount appor
tioned under this subsection shall be appor
tioned as follows: 

(A) 73.39 percent of the 90.8 percent appor
tioned under this paragraph shall be appor-
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tioned so that each urbanized area with a popu
lation of at least 1,000,000 is entitled to receive 
an amount equal to-

(i) 50 percent of the 73.39 percent apportioned 
under this subparagraph multiplied by a ratio 
equal to the total bus revenue vehicle-miles op
erated in or directly serving the urbanized area 
divided by the total bus revenue vehicle-miles 
attributable to all areas; 

(ii) 25 percent of the 73.39 percent apportioned 
under this subparagraph multiplied by a ratio 
equal to the population of the area divided by 
the total population of all areas, as shown by 
the latest Government census; and 

(iii) 25 percent of the 73.39 percent appor
tioned under this subparagraph multiplied by a 
ratio for the area based on population weighted 
by a [actor, established by the Secretary of 
Transportation, of the number of inhabitants in 
each square mile. 

(B) 26.61 percent of the 90.8 percent appor
tioned under this paragraph shall be appor
tioned so that each urbanized area with a popu
lation of at least 200,000 but not more than 
999,999 is entitled to receive an amount equal 
to-

(i) 50 percent of the 26.61 percent apportioned 
under this subparagraph multiplied by a ratio 
equal to the total bus revenue vehicle-miles op
erated in or directly serving the urbanized area 
divided by the total bus revenue vehicle-miles 
attributable to all areas; 

(ii) 25 percent of the 26.61 percent apportioned 
under this subparagraph multiplied by a ratio 
equal to the population of the area divided by 
the total population of all areas, as shown by 
the latest Government census; and 

(iii) 25 percent of the 26.61 percent appor
tioned under this subparagraph multiplied by a 
ratio for the area based on population weighted 
by a factor, established by the Secretary of 
Transportation, of the number of inhabitants in 
each square mile. 

(2) 9.2 percent of the total amount appor
tioned under this subsection shall be appor
tioned so that each urbanized area with a popu
lation of at least 200,000 is entitled to receive an 
amount equal to-

( A) the number of bus passenger-miles trav
eled multiplied by the number of bus passenger
miles traveled for each dollar of operating cost 
in an area; divided by 

(B) the total number of bus passenger-miles 
traveled multiplied by the total number of bus 
passenger-miles traveled tor each dollar of oper
ating cost in all areas. 

(d) OPERATING ASSISTANCE.-(]) The total 
amount apportioned under this section that may 
be used tor operating assistance may not be 
more than-

( A) 80 percent of the total amount apportioned 
in the fiscal year ending September 30, 1982, 
under section 5(a) (l)(A), (2)(A), and (3)(A) of 
the Urban Mass Transportation Act of 1964 to 
urbanized areas with populations of at least 
1,000,000; 

(B) 90 percent of the total amount apportioned 
in that year under section 5(a) (l)(A), (2)(A), 
and (3)( A) to urbanized areas with populations 
of at least 200,000 but not more than 999,999; 

(C) 95 percent of the total amount apportioned 
in that year under section 5(a) (l)(A), (2)(A), 
and (3)( A) to urbanized areas with populations 
of less than 200,000; or 

(D) two-thirds of the total amount appor
tioned under this section during the first com
plete year an urbanized area received amounts 
under this section if the area first became an ur
banized area under the 1980 Government census 
or later. 

(2) Amounts apportioned under paragraph 
(l)(C) of this subsection shall be increased on 
October 1 of each year by an amount equal to 
the amount applicable to each urbanized area 

under paragraph (l)(C) (except increases under 
this paragraph), multiplied by the percentage 
increase in the Consumer Price Index for all
urban consumers published by the Secretary of 
Labor during the most recent calendar year. 

(e) DATE OF APPORTIONMENT.-The Secretary 
of Transportation shall-

(1) apportion amounts appropriated under 
section 5325(b)(l) of this title to carry out sec
tion 5304 of this title not later than the 10th day 
after the date the amounts are appropriated or 
October 1 of the fiscal year for which the 
amounts are appropriated, whichever is later; 
and 

(2) publish apportionments of the amounts, in
cluding amounts attributable to each urbanized 
area with a population of more than 50,000 and 
amounts attributable to each State of a 
multistate urbanized area, on the apportionment 
date. 

(f) AMOUNTS NOT APPORTIONED TO DES
IGNATED RECIPIENTS.-The chief executive offi
cer of a State may expend in an urbanized area 
with a population of less than 200,000 an 
amount apportioned under this section that is 
not apportioned to a designated recipient as de
fined in section 5304(a) of this title. 

(g) TRANSFERS OF APPORTIONMENTS.-(1) The 
chief executive officer of a State may transfer 
any part of the State's apportionment under 
subsection (a)(l) of this section to supplement 
amounts apportioned to the State under section 
5308(c) of this title or amounts apportioned to 
urbanized areas under this subsection. The chief 
executive officer may make a transfer only after 
consulting with responsible local officials and 
publicly owned operators of mass transportation 
in each area tor which the amount originally 
was apportioned under this section. 

(2) The chief executive officer of a State may 
transfer any part of the State's apportionment 
under section 5308(c) of this title to supplement 
amounts apportioned to the State under sub
section (a)(l) of this section. 

(3) The chief executive officer of a State may 
use throughout the State amounts of a State's 
apportionment remaining available tor obliga
tion at the beginning of the 90-day period before 
the period of the availability of the amounts ex
pires. 

(4) A designated recipient for an urbanized 
area with a population of at least 200,000 may 
transfer a part of its apportionment under this 
section to the chief executive officer of a State. 
The chief executive officer shall distribute the 
transferred amounts to urbanized areas under 
this section. 

(5) Capital and operating assistance limita
tions applicable to the original apportionment 
apply to amounts transferred under this sub
section. 

(h) PERIOD OF A VA/LABILITY TO RECIPIENTS.
An amount apportioned under this section may 
be obligated by the recipient tor 3 years after the 
fiscal year in which the amount is apportioned. 
Not later than 30 days after the end of the 3-
year period, an amount that is not obligated at 
the end of that period shall be added to the 
amount that may be apportioned under this sec
tion in the next fiscal year. 

(i) APPLICATION OF OTHER SECTIONS.-Sec
tions 5302, 5311, 5315(a)(l), (d), and (f), 5320, 
5321, and 5322( e) of this title apply to this sec
tion and to a grant made under this section. Ex
cept as provided in this section, no other provi
sion of this chapter applies to this section or to 
a grant made under this section. 
§5325. Authorizations 

(a) FOR SECTIONS 5303, 5306, 5307, 5309(c)(2), 
AND 5310.-(1)( A) Not more than $ is 
available from the Mass Transit Account of the 
Highway Trust Fund tor the Secretary of Trans
portation tor the fiscal year ending September 
30, 19_, to carry out sections 5303, 5306, 5307, 
5309(c)(2), and 5310 of this title. 

(B) Of the amount available under subpara
graph (A) of this paragraph, not more than 
$ is available to carry out sections 
5307 and 5309(c)(2) of this title. 

(C)(i) Of the amount available under subpara
graph (A) of this paragraph, not more than 
$ is available to carry out section 5310 
of this title. 

(ii) Not more than $ is available 
[rom the Fund (except the Account) for the Sec
retary tor the fiscal year ending September 30, 
19_, to carry out section 5310 of this title. 

(2) In addition to amounts available under 
paragraph (1)(A) of this subsection, not more 
than the following amounts are available from 
the Account tor the Secretary to carry out sec
tions 5305 and 5306 of this title: 

(A) $250,000,000 for the fiscal year ending Sep
tember 30, 1989. 

(B) $300,000,000 tor the fiscal year ending Sep
tember 30, 1990. 

(C) $400,000,000 tor the fiscal year ending Sep
tember 30,1991. 

(b) FOR SECTIONS 5304 AND 5308.-(1) Not more 
than $ may be appropriated to the 
Secretary tor the fiscal year ending September 
30, 19_, to carry out sections 5304 and 5308 of 
this title. 

(2)( A) Not more than $ may be ap-
propriated to the Secretary tor the fiscal year 
ending September 30, 19_, to carry out sections 
5308(b)(2), 5309(a)-(c)(l), 5314, and 5322(a), (c), 
(d), (f), (g), and (i) of this title. 

(B) __ percent of the amount appropriated 
under subparagraph (A) of this paragraph is 
available only to carry out section 5308(b)(2) of 
this title. 

(3) Not more than $ may be appro-
priated to the Secretary for the fiscal year end
ing September 30, 19_, to carry out mass trans
portation projects substituted tor Interstate seg
ments withdrawn under section 103(e)(4) of title 
23. 

(c) LIMITATIONS.-Of the amounts available
(]) under subsection (a)(l)(A) of this section
( A) not more than $ may be used to 

carry out section 5303 of this title; and 
(B) __ percent is available to finance pro

grams and activities, including administrative 
costs, under section 5307 of this title; 

(2) under subsection (a)(2) of this section, __ 
percent is available for grants under section 
5305 of this title and __ percent is available tor 
capital grants under section 5306 of this title; 

(3) __ percent of the amounts available to fi
nance research, development, and demonstra
tion projects under section 5309(a) of this title is 
available to increase the information and tech
nology available to provide mass transportation 
service and facilities planned and designed to 
meet the special needs of elderly and handi
capped individuals; 

(4) __ percent is available tor grants to a 
State under section 5309(c)(2) of this title; and 

(5) __ percent of the total amount available 
to carry out sections 5304, 5305, and 5308 of this 
title under subsections (a)(2) and (b)(l) of this 
section is available from amounts appropriated 
under subsection (b)(l) of this section to carry 
out section 5308 of this title. 

(d) ADDITIONAL AMOUNTS FOR PLANNING PUR
POSES.-Additional amounts available under 
subsection (c)(1) of this section may be used for 
planning purposes. 

(e) GRANTS AS CONTRACTUAL 0BLIGATIONS.-A 
grant of amounts available under subsection (a) 
of this section that is approved by the Secretary 
is a contractual obligation of the United States 
Government to pay the Government's share of 
the cost of the project. 

(f) EARLY APPROPRIATIONS AND AVAILABILITY 
OF AMOUNTS.-(1) Amounts appropriated under 
subsection (b) of this section to carry out section 
5308 of this title may be appropriated in the [is-
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cal year before the fiscal year in which the ap
propriation is available for obligation. 

(2) Amounts appropriated under subsections 
(a) and (b)(l) of this section, and subsection 
(b)(2) of this section to finance a project under 
section 5309(a) of this title, remain available 
until expended. 

(3) An obligation ceiling tor a fiscal year that 
is less than the total new budget authority au
thorized under subsection ( a)(1)( A) and (2) of 
this section first shall be applied to the budget 
authority authorized under subsection (a)(2). 

(4) Amounts appropriated under subsection 
(a)(2) of this section to carry out section 5305 of 
this title-

( A) remain available for 3 years after the fis
cal year in which the amount is appropriated; 
and 

(B) that are unobligated at the end of the 3-
year period shall be added to the amount avail
able for apportionment for the next fiscal year 
not later than 30 days after the end of the 3-
year period. 

Sec. 

CHAPTER 55-INTERMODAL 
TRANSPORTATION TERMINALS 

5501 . Definition. 
5502. Assistance projects. 
5503. Conversion of certain rail passenger ter

minals. 
5504. Interim preservation of certain rail pas

senger terminals. 
5505. Encouraging the development of plans for 

converting rail passenger termi
nals. 

5506. Records and audits. 
5507. Preference for preserving buildings of his

toric or architectural significance. 
5508. Authorization of appropriations. 
§5501. Definition 

In this chapter, "civic and cultural activities" 
includes libraries, musical and dramatic presen
tations, art exhibits, adult education programs, 
public meeting places, and other facilities for 
carrying on an activity any part of which is 
supported under a law of the United States. 
§5502. ABsiBtance projectB 

(a) REQUIREMENTS TO PROVIDE ASSISTANCE.
The Secretary of Transportation shall provide 
financial, technical, and advisory assistance 
under this chapter to-

(1) promote, on a feasibility demonstration 
basis, the conversion of at least 3 rail passenger 
terminals into intermodal transportation termi
nals; 

(2) preserve rail passenger terminals that rea
sonably are likely to be converted or maintained 
pending preparation of plans for their reuse; 

(3) acquire and use space in suitable buildings 
of historic or architectural significance but only 
if use of the SPace is feasible and prudent when 
compared to available alternatives; and 

(4) encourage State and local governments, 
local and regional transportation authorities, 
common carriers, philanthropic organizations, 
and other reSPonsible persons to develop plans 
to convert rail passenger terminals into inter
modal tranSPortation terminals and civic and 
cultural activity centers. 

(b) EFFECT ON ELIGIBILITY.-This chapter 
does not affect the eligibility of any rail pas
senger terminal for preservation or reuse assist
ance under another program or law. 

(C) ACQUIRING SPACE.-The Secretary may ac
quire SPace under subsection (a)(3) of this sec
tion only after consulting with the Advisory 
Council on Historic Preservation and the Chair
man of the National Endowment tor the Arts. 
§5503. Convenion of certain rail pa.senger 

terminalll 
(a) AUTHORITY TO PROVIDE AsSISTANCE.-The 

Secretary of TranSPortation may provide !inan-

cial assistance to convert a rail passenger termi
nal to an intermodal transportation terminal 
under section 5502(a)(l) of this title only if-

(1) the terminal can be converted to accommo
date other modes of tranSPortation the Secretary 
of TranSPortation decides are appropriate, in
cluding-

(A) motorbus transportation; 
(B) mass transit (rail or rubber tire); and 
(C) airline ticket offices and passenger termi

nals providing direct transportation to area air
ports; 

(2) the terminal is listed on the National Reg
ister of Historic Places maintained by the Sec
retary of the Interior; 

(3) the architectural integrity of the terminal 
will be preserved; 

(4) to the extent practicable, the use of the ter
minal facilities for tranSPortation may be com
bined with use of those facilities for other civic 
and cultural activities, especially when another 
activity is recommended by-

( A) the Advisory Council on Historic Preserva
tion; 

(B) the Chairman of the National Endowment 
for the Arts; or 

(C) consultants retained under subsection (b) 
of this section; and 

(5) the terminal and the conversion project 
meet other criteria prescribed by the Secretary of 
Transportation after consultation with the 
Council and Chairman. 

(b) ARCHITECTURAL INTEGRITY.-The Sec
retary of Transportation must employ consult
ants on whether the architectural integrity of 
the rail passenger terminal will be preserved 
under subsection (a)(3) of this section. The Sec
retary may decide that the architectural integ
rity will be preserved only if the consultants 
concur. The Council and Chairman shall rec
ommend consultants to be employed by the Sec
retary. The consultants also may make rec
ommendations referred to in subsection (a)(4) of 
this section. 

(C) GOVERNMENT'S SHARE OF COSTS.-The Sec
retary of Transportation may not make a grant 
under this section for more than 80 percent of 
the total cost of converting a rail passenger ter
minal into an intermodal tranSPortation termi
nal. 
§5504. Interim preservation of certain rail 

pa.senger terminals 
(a) GENERAL GRANT AUTHORITY.-Subject to 

subsection (b) of this section, the Secretary of 
Transportation may make a grant of financial 
assistance to a responsible person (including a 
governmental authority) to preserve a rail pas
senger terminal under section 5502(a)(2) of this 
title. To receive assistance under this section, 
the person must be qualified, prepared, commit
ted, and authorized by law to maintain (and 
prevent the demolition, dismantling, or further 
deterioration of) the terminal until plans for its 
reuse are prepared. 

(b) GRANT REQUIREMENTS.-The Secretary of 
Transportation may make a grant of financial 
assistance under this section only if-

(1) the Secretary decides the rail passenger 
terminal has a reasonable likelihood of being 
converted to, or conditioned for reuse as, an 
intermodal transportation terminal, a civic or 
cultural activities center, or both; and 

(2) planning activity directed toward conver
sion or reuse has begun and is proceeding in a 
competent way . 

(c) MAXIMIZING PRESERVATION OF TERMI
NALS.-(]) Amounts appropriated to carry out 
this section and section 5502(a)(2) of this title 
shall be expended in the way most likely to 
maximize the preservation of rail passenger ter
minals that are-

( A) reasonably capable of conversion to inter
modal transportation terminals; 

(B) listed in the National Register of Historic 
Places maintained by the Secretary of the Inte
rior; or 

(C) recommended (on the basis of architec
tural integrity and quality) by the Advisory 
Council on Historic Preservation or the Chair
man of the National Endowment for the Arts. 

(2) The Secretary of TranSPortation may not 
make a grant under this section for more than 
80 percent of the total cost of maintaining the 
terminal for an interim period of not more than 
5 years. 
§6505. Encouraging the development of plans 

for converting rail pa.senger terminalll 
(a) GENERAL GRANT AUTHORITY.-The Sec

retary of TranSPortation may make a grant of 
financial assistance to a qualified person (in
cluding a governmental authority) to encourage 
the development of plans for converting a rail 
passenger terminal under section 5502(a)(4) of 
this title. To receive assistance under this sec
tion, the person must-

(1) be prepared to develop practicable plans 
that meet zoning, land use, and other require
ments of the applicable State and local jurisdic
tions in which the terminal is located; 

(2) incorporate into the designs and plans pro
posed for converting the terminal, features that 
reasonably appear likely to attract private in
vestors willing to carry out the planned conver
sion and its subsequent maintenance and oper
ation; and 

(3) complete the designs and plans for the con
version within the period of time prescribed by 
the Secretary. 

(b) PREFERENCE.-In making a grant under 
this section, the Secretary of Transportation 
shall give preferential consideration to an appli
cant whose completed designs and plans will be 
carried out within 3 years after their comple
tion. 

(c) MAXIMIZING CONVERSION AND CONTINUED 
PUBLIC UsE.-(1) Amounts appropriated to 
carry out this section and section 5502(a)(4) of 
this title shall be expended in the way most like
ly to maximize the conversion and continued 
public use of rail passenger terminals that are-

( A) listed in the National Register of Historic 
Places maintained by the Secretary of the Inte
rior; or 

(B) recommended (on the basis of architec
tural integrity and quality) by the Advisory 
Council on Historic Preservation or the Chair
man of the National Endowment for the Arts. 

(2) The Secretary of Transportation may not 
make a grant under this section for more than 
80 percent of the total cost of the project for 
which the financial assistance is provided. 
§5506. Records and audits 

(a) RECORD REQUIREMENTS.-Each recipient 
of financial assistance under this chapter shall 
keep records required by the Secretary of Trans
portation. The records shall disclose-

(]) the amount, and diSPosition by the recipi
ent, of the proceeds of the assistance; 

(2) the total cost of the project tor which the 
assistance was given or used; 

(3) the amount of that part of the cost of the 
project supplied by other sources; and 

(4) any other records that will make an effec
tive audit easier. 

(b) AUDITS AND INSPECTIONS.-For 3 years 
after a project is completed, the Secretary and 
the Comptroller General may audit and inSPect 
records of a recipient that the Secretary or 
Comptroller General decides may be related or 
pertinent to the financial assistance. 
§5507. Preference for preserving buildings of 

historic or architectural significance 
Amtrak shall give preference to the use of rail 

passenger terminal facilities that will preserve 
buildings of historic or architectural signifi
cance. 
§5508. Authorization of appropriations 

(a) GENERAL.-The following amounts may be 
appropriated to the Secretary of TranSPortation: 
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(1) not more than $15,000,000 to carry out sec

tion 5502(a) (1) and (3) of this title. 
(2) not more than $2,500,000 to carry out sec

tion 5502(a)(2) of this title. 
(3) not more than $2,500,000 to carry out sec

tion 5502(a)(4) of this title. 
(b) AVAILABILITY OF AMOUNTS.-Amounts ap

propriated to carry out this chapter remain 
available until expended. 

Sec. 

CHAPTER 57~ANITARY FOOD 
TRANSPORTATION 

5701. Findings. 
5702. Definitions. 
5703. General regulation. 
5704. Tank trucks, rail tank cars, and cargo 

tanks. 
5705. Motor and rail transportation of nonfood 

products. 
5706. Dedicated vehicles. 
5707. Waiver authority. 
5708. Food transportation inspections. 
5709. Consultation. 
5710. Administrative. 
5711. Enforcement and penalties. 
5712. Relationship to other laws. 
5713. Application of sections 5711 and 5712. 
5714 . Coordination procedures. 
§5701. Findings 

Congress finds that-
(]) the United States public is entitled to re

ceive food and other consumer products that are 
not made unsafe because of certain transpor
tation practices; 

(2) the United States public is threatened by 
the transportation of products potentially harm
ful to consumers in motor vehicles and rail vehi
cles that are used to transport food and other 
consumer products; and 

(3) the risks to consumers by those transpor
tation practices are unnecessary and those prac
tices must be ended. 
§5702. Definitions 

In this chapter-
(]) "cosmetic", "device", "drug", "food", and 

"food additive" have the same meanings given 
those terms in section 201 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 321). 

(2) "nonfood product" means (individually or 
by class) a material, substance, or product that 
is not a cosmetic, device, drug, food, or food ad
ditive, or is deemea a nonfood product under 
section 5703(a)(2) of this title, including refuse 
and solid waste (as defined in section 1004 of the 
Solid Waste Disposal Act (42 U.S.C. 6903)). 

(3) "refuse" means discarded material that is, 
or is required by law, to be transported to or dis
posed of in a landfill or incinerator. 

(4) "State" means a State of the United 
States, the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, the Virgin Is
lands, American Samoa, Guam, and any other 
territory or possession of the United States. 

(5) "transports" and "transportation" mean 
any movement of property in commerce (includ
ing intrastate commerce) by motor vehicle or rail 
vehicle. 

(6) "United States" means all of the States. 
§5703. General regulation 

(a) GENERAL REQU/REMENTS.-(1) Not later 
than July 31, 1991, the Secretary of Transpor
tation, after consultation required by section 
5709 of this title, shall prescribe regulations on 
the transportation of cosmetics, devices, drugs, 
food, and food additives in motor vehicles and 
rail vehicles that are used to transport nonfood 
products that would make the cosmetics, de
vices, drugs, food, or food additives unsafe to 
humans or animals. 

(2) The Secretary shall deem a cosmetic, de
vice, or drug to be a nonfood product if-

( A) the cosmetic, device, or drug is transported 
in a motor vehicle or rail vehicle before, or at 
the same time as, a food or food additive; and 

(B) transportation of the cosmetic, device, or 
drug would make the food or food additive un
safe to humans or animals. 

(b) SPECIAL REQU/REMENTS.-ln prescribing 
regulations under subsection (a)(1) of this sec
tion, the Secretary, after consultation required 
by section 5709 of this title, shall establish re
quirements for appropriate-

(]) recordkeeping, identification, marking, 
certification, or other means of verification to 
comply with sections 5704-5706 of this title; 

(2) decontamination, removal, disposal, and 
isolation to comply with regulations carrying 
out sections 5704 and 5705 of this title; and 

(3) material for the construction of tank 
trucks, rail tank cars, cargo tanks, and acces
sory equipment to comply with regulations car
rying out section 5704 of this title. 

(c) CONSIDERATIONS AND ADDITIONAL RE
QUIREMENTS.-ln prescribing regulations under 
subsection (a)(1) of this section, the Secretary, 
after consultation required by section 5709 of 
this title, shall consider, and may establish re
quirements related to , each of the following: 

(1) the extent to which packaging or similar 
means of protecting and isolating commodities 
are adequate to eliminate or ameliorate the po
tential risks of transporting cosmetics, devices, 
drugs, food, or food additives in motor vehicles 
or rail vehicles used to transport nonfood prod
ucts. 

(2) appropriate compliance and enforcement 
measures to carry out this chapter. 

(3) appropriate minimum insurance or other 
liability requirements for a person to whom this 
chapter applies. 

(d) PACKAGES MEETING PACKAGING STAND
ARDS.-!/ the Secretary finds packaging stand
ards to be adequate, regulations under sub
section (a)(1) of this section may not apply to 
cosmetics, devices, drugs, food, food additives, 
or nonfood products packaged in packages that 
meet the standards. 
§5704. Tank trucks, rail tank cars, and cargo 

tanks 
(a) PROHIBITIONS.-The regulations prescribed 

under section 5703(a)(l) of this title shall in
clude provisions prohibiting a person from-

(]) using, offering for use, or arranging for 
the use of a tank truck, rail tank car, or cargo 
tank used in motor vehicle or rail transportation 
of cosmetics, devices, drugs, food, or food addi
tives if the tank truck, rail tank car, or cargo 
tank is used to transport a nonfood product, ex
cept a nonfood product included in a list pub
lished under subsection (b) of this section; 

(2) using, offering for use, or arranging for 
the use of a tank truck or cargo tank to provide 
motor vehicle transportation of cosmetics, de
vices, drugs, food, food additives, or nonfood 
products included in the list published under 
subsection (b) of this section unless the tank 
truck or cargo tank is identified, by a perma
nent marking on the tank truck or cargo tank, 
as transporting only cosmetics, devices, drugs, 
food , food additives, or nonfood products in
cluded in the list; 

(3) using, offering for use, or arranging for 
the use of a tank truck or cargo tank to provide 
motor vehicle transportation of a nonfood prod
uct that is not included in the list published 
under subsection (b) of this section if the tank 
truck or cargo tank is identified, as provided in 
clause (2) of this subsection, as a tank truck or 
cargo tank transporting only cosmetics, devices, 
drugs, food, food additives, or nonfood products 
included in the list; or 

(4) receiving, except for lawful disposal pur
poses, any cosmetic, device, drug , food , food ad
ditive, or nonfood product that has been trans
ported in a tank truck or cargo tank in violation 
of clause (2) or (3) of this subsection. 

(b) LIST OF NONFOOD PRODUCTS NOT UN
SAFE.-After consultation required by section 

5709 of this title, the Secretary of Transpor
tation shall publish in the Federal Register a 
list of nonfood products the Secretary decides do 
not make cosmetics, devices, drugs, food, or food 
additives unsafe to humans or animals because 
of transportation of the nonfood products in a 
tank truck, rail tank car, or cargo tank used to 
transport cosmetics, devices, drugs, food, or food 
additives. The Secretary may amend the list pe
riodically by publication in the Federal Reg
ister. 

(c) DISCLOSURE.-A person that arranges for 
the use of a tank truck or cargo tank used in 
motor vehicle transportation for the transpor
tation of a cosmetic, device, drug, food, food ad
ditive, or nonfood product shall disclose to the 
motor carrier or other appropriate person if the 
cosmetic, device, drug, food, food additive, or 
nonfood product being transported is to be 
used-

(1) as, or in the preparation of, a food or food 
additive; or 

(2) as a nonfood product included in the list 
published under subsection (b) of this section. 
§5705. Motor and rail transportation of 

nonfood products 
(a) PROHIBITIONS.-The regulations prescribed 

under section 5703(a)(J) of this title shall in
clude provisions prohibiting a person from 
using, offering for use, or arranging for the use 
of a motor vehicle or rail vehicle (except a tank 
truck, rail tank car, or cargo tank described in 
section 5704 of this title) to transport cosmetics, 
devices, drugs, food, or food additives if the ve
hicle is used to transport nonfood products in
cluded in a list published under subsection (b) 
of this section. 

(b) LIST OF UNSAFE NONFOOD PRODUCTS.-(1) 
After consultation required by section 5709 of 
this title, the Secretary of Transportation shall 
publish in the Federal Register a list of nonfood 
products the Secretary decides would make cos
metics, devices, drugs, food, or food additives 
unsafe to humans or animals because of trans
portation of the nonfood products in a motor ve
hicle or rail vehicle used to transport cosmetics, 
devices, drugs, food, or food additives. The Sec
retary may amend the list periodically by publi
cation in the Federal Register. 

(2) The list published under paragraph (1) of 
this subsection may not include cardboard, pal
lets, beverage containers, and other food pack
aging except to the extent the Secretary decides 
that the transportation of cardboard, pallets, 
beverage containers, or other food packaging in 
a motor vehicle or rail vehicle used to transport 
cosmetics, devices, drugs, food, or food additives 
would make the cosmetics, devices, drugs, food, 
or food additives unsafe to humans or animals. 
§5706. Dedicated vehicles 

(a) PROHIBITIONS.-The regulations prescribed 
under section 5703(a)(1) of this title shall in
clude provisions prohibiting a person from 
using, offering for use, or arranging for the use 
of a motor vehicle or rail vehicle to transport as
bestos, in forms or quantities the Secretary of 
Transportation decides are necessary, or prod
ucts that present an extreme danger to humans 
or animals, despite any decontamination, re
moval, disposal, packaging, or other isolation 
procedures, unless the motor vehicle or rail vehi
cle is used only to transport one or more of the 
following: asbestos, those extremely dangerous 
products, or refuse. 

(b) LIST OF APPLICABLE PRODUCTS.-After 
consultation required by section 5709 of this 
title, the Secretary shall publish in the Federal 
Register a list of the products to which this sec
tion applies. The Secretary may amend the list 
periodically by publication in the Federal Reg
ister. 
§5707. Waiver authority 

(a) GENERAL AUTHORITY.- After consultation 
required by section 5709 of this title, the Sec-
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retary of Transportation may waive any part of 
this chapter or regulations prescribed under this 
chapter for a class of persons, motor vehicles, 
rail vehicles, cosmetics, devices, drugs, food, 
food additives, or nonfood products, if the Sec
retary decides that the waiver-

(1) would not result in the transportation of 
cosmetics, devices, drugs, food, or food additives 
that would be unsafe to humans or animals; and 

(2) would not be contrary to the public inter
est and this chapter. 

(b) PUBLICATION OF WAIVERS.-The Secretary 
shall publish in the Federal Register any waiver 
and the reasons for the waiver. 
§5708. Food transportation inBpection• 

(a) GENERAL AUTHORITY.-For commercial 
motor vehicles, the Secretary of Transportation 
may carry out this chapter and assist in carry
ing out compatible State laws and regulations 
through means that include inspections con
ducted by State employees that are paid for with 
money authorized under subchapter I of chapter 
311 of this title, if the recipient State agrees to 
assist in the enforcement of this chapter or is 
enforcing compatible State laws and regula
tions. 

(b) PROVIDING ASSISTANCE.-On the request of 
the Secretary of Transportation, the Secretaries 
of Agriculture and Health and Human Services, 
the Administrator of the Environmental Protec
tion Agency, and the heads of other appropriate 
departments, agencies, and instrumentalities of 
the United States Government shall provide as
sistance, to the extent available, to the Sec
retary of Transportation to carry out this chap
ter, including assistance in the training of per
sonnel under a program established under sub
section (c) of this section. 

(c) TRAINING PROGRAM.-After consultation 
required by section 5709 of this title and con
sultation with the heads of appropriate State 
transportation and food safety authorities, the 
Secretary of Transportation shall develop and 
carry out a training program tor inspectors to 
conduct vigorous enforcement of this chapter 
and regulations prescribed under this chapter or 
compatible State laws and regulations. As part 
of the training program, the inspectors, includ
ing State inspectors or personnel paid with 
money authorized under subchapter I of chapter 
311 of this title, shall be trained in the recogni
tion of adulteration problems associated with 
the transportation of cosmetics, devices, drugs, 
food, and food additives and in the procedures 
for obtaining assistance of the appropriate de
partments, agencies, and instrumentalities ot 
the Government and State authorities to support 
the enforcement. 
§5709. Con•uUation 

As provided by sections 5703-5708 of this title, 
the Secretary of Transportation shall consult 
with the Secretaries of Agriculture and Health 
and Human Services and the Administrator of 
the Environmental Protection Agency. 
§5710. AdminiBtrative 

The Secretary of Transportation has the same 
duties and powers in regulating transportation 
under this chapter as the Secretary has under 
section 5121 (a)-(c) (except subsection (c)(l)(A)) 
of this title in regulating transportation under 
chapter 51 of this title. 
§5711. Enforcement and penaUie• 

(a) ACTIONS.-The Secretary of Transpor
tation shall request that a civil action be 
brought and take action to eliminate or amelio
rate an imminent hazard related to a violation 
of a regulation prescribed or order issued under 
this chapter in the same way and to the same 
extent as authorized by section 5122 of this title. 

(b) APPLICABLE PENALTIES AND PROCE
DURES.-The penalties and procedures in sec
tions 5123 and 5124 of this title apply to a viola-

tion of a regulation prescribed or order issued 
under this chapter. 
§5712. Relation•hip to other law• 

Section 5125 of this title applies to the rela
tionship between this chapter and a requirement 
of a State, a political subdivision of a State, or 
an Indian tribe. 
§5713. Application of •ection• 5711 and 5712 

Sections 5711 and. 5712 of this title apply only 
to transportation occurring on or after the date 
that regulations prescribed under section 
5703(a)(1) of this title are effective. 
§5714. Coordination procedure• 

Not later than November 3, 1991, the Secretary 
of Transportation, after consultation with ap
propriate State officials, shall establish proce
dures to promote more effective coordination be
tween the departments, agencies, and instru
mentalities of the United States Government and 
State authorities with regulatory authority over 
motor carrier safety and railroad safety in car
rying out and enforcing this chapter. 

(e) Title 49, United States Code, is amended by 
adding the following immediately after subtitle 
IV: 

SUBTITLE V-RAIL PROGRAMS 
PART A-SAFETY 

CHAPTER Sec. 
201. GENERAL.................... .. ...................... 20101 
203. SAFETY APPLIANCES ...... .. ........ ....... . 20301 
205. SIGNAL SYSTEMS ....... .......... ............ .. 20501 
207. LOCOMOTIVES .. . . . . .. . . . . .. . . . . . . . . . . . . .. . . . . .. . 20701 
209. ACCIDENTS AND INCIDENTS ....... ... ... 20901 
211. HOURS OF SERVICE ........................... 21101 
213. PENALTIES .... ........ ........... ... ............... 21301 

PART B-ASSIST ANCE 
221. LOCAL RAIL FREIGHT ASSISTANCE . 22101 

PART C-PASSENGER TRANSPORTATION 
241. GENERAL ...... ......................... .. .. ......... 24101 
243. AMTRAK ............. ............. ... . .. ... . ......... 24301 
245. AMTRAK COMMUTER .......... .............. 24501 
247. AMTRAK ROUTE SYSTEM . . . . . . . .. . .. . . . .. . 24701 
249. NORTHEAST CORRIDOR IMPROVE-

MENT PROGRAM................. .. ..... ..... 24901 

PART D-MISCELLANEOUS 
261. LAW ENFORCEMENT ....... ... .... .... .. ..... 26101 

Sec. 

PART A-SAFETY 
CHAPTER 201-GENERAL 

SUBCHAPTER I-GENERAL 

20101. Purpose. 
20102. Definitions. 
20103. General authority. 
20104. Emergency authority. 
20105. State participation. 
20106. National uniformity of regulation. 
20107. Inspection and investigation. 
20108. Research, development, and testing. 
20109. Employee protections. 
20110. Effect on employee qualifications and 

collective bargaining. 
20111. Enforcement by the Secretary of Trans-

portation. 
20112. Enforcement by the Attorney General. 
20113. Enforcement by the States. 
20114. Judicial procedures. 
20115. User tees. 
20116. Annual report. 
20117. Authorization of appropriations. 

SUBCHAPTER II-PARTICULAR ASPECTS 
OF SAFETY 

20131. Restricted access to rolling equipment. 
20132. Visible markers [or rear cars. 
20133. Passenger equipment. 
20134. Grade crossings and railroad rights of 

way. 
20135. Licensing or certification of locomotive 

operators. 
20136. Automatic train control and related sys

tems. 

20137. Event recorders. 
20138. Tampering with safety and operational 

monitoring devices. 
20139. Maintenance-ot-way operations. 

SUBCHAPTER I-GENERAL 
§20101. Purpo•e 

The purpose of this chapter is to promote safe
ty in every area of railroad operations and re
duce railroad-related accidents and incidents. 
§20102. Definition• 

In this part
(1) "railroad"-
(A) means any form of nonhighway ground 

transportation that runs on rails or electro
magnetic guideways, including-

(i) commuter or other short-haul railroad pas
senger service in a metropolitan or suburban 
area and commuter railroad service that was op
erated by the Consolidated Rail Corporation on 
January 1, 1979; and 

(ii) high speed ground transportation systems 
that connect metropolitan areas, without regard 
to whether those systems use new technologies 
not associated with traditional railroads; but 

(B) does not include rapid transit operations 
in an urban area that are not connected to the 
general railroad system of transportation. 

(2) "railroad carrier" means a person provid
ing railroad transportation. 
§20103. General authority 

(a) REGULATIONS AND ORDERS.-The Secretary 
of Transportation, as necessary, shall prescribe 
regulations and issue orders tor every area of 
railroad safety supplementing laws and regula
tions in effect on October 16, 1970. 

(b) REGULATIONS OF PRACTICE FOR PROCEED
INGS.-The Secretary shall prescribe regulations 
of practice applicable to each proceeding under 
this chapter. The regulations shall reflect the 
varying nature of the proceedings and include 
time limits tor disposition of the proceedings. 
The time limit tor disposition of a proceeding 
may not be more than 12 months after the date 
it begins. 

(c) CONSIDERATION OF INFORMATION AND 
STANDARDS.-In prescribing regulations and is
suing orders under this section, the Secretary 
shall consider existing relevant safety informa
tion and standards. 

(d) WAIVERS.-The Secretary may waive com
pliance with any part of a regulation prescribed 
or order issued under this chapter if the waiver 
is in the public interest and consistent with rail
road safety. The Secretary shall make public the 
reasons [or granting the waiver. 

(e) HEARINGS.-The Secretary shall conduct a 
hearing as provided by section 553 of title 5 
when prescribing a regulation or issuing an 
order under this chapter, including a regulation 
or order establishing, amending, or waiving 
compliance with a railroad safety regulation 
prescribed or order issued under this chapter. 
An opportunity tor an oral presentation shall be 
provided. 
§20104. Emergency authority 

(a) ORDERING RESTRICTIONS AND PROH/BI
TIONS.-(1) If, through testing, inspection, in
vestigation, or research carried out under this 
chapter, the Secretary of Transportation decides 
that an unsafe condition or practice, or a com
bination of unsafe conditions and practices, 
causes an emergency situation involving a haz
ard of death or personal injury, the Secretary 
immediately may order restrictions and prohibi
tions, without regard to section 20103(e) of this 
title, that may be necessary to abate the situa
tion. 

(2) The order shall describe the condition or 
practice, or a combination of conditions and 
practices, that causes the emergency situation 
and prescribe standards and procedures for ob
taining relief trom the order. This paragraph 
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does not affect the Secretary's discretion under 
this section to maintain the order in effect for as 
long as the emergency situation exists. 

(b) REVIEW OF ORDERS.-After issuing an 
order under this section, the Secretary shall pro
vide an opportunity for review of the order 
under section 554 of title 5. If a petition for re
view is filed and the review is not completed by 
the end of the 30-day period beginning on the 
date the order was issued, the order stops being 
effective at the end of that period unless the 
Secretary decides in writing that the emergency 
situation still exists. 

(c) CIVIL ACTIONS To COMPEL ISSUANCE OF 
ORDERS.-An employee of a railroad carrier en
gaged in interstate or foreign commerce who 
may be exposed to imminent physical injury 
during that employment because of the Sec
retary's failure, without any reasonable basis, 
to issue an order under subsection (a) of this 
section, or the employee's authorized represent
ative, may bring a civil action against the Sec
retary in a district court of the United States to 
compel the Secretary to issue an order. The ac
tion must be brought in the judicial distnct in 
which the emergency situation is alleged to 
exist, in which that employing carrier has its 
principal executive office, or for the District of 
Columbia. The Secretary's failure to issue an 
order under subsection (a) of this section may be 
reviewed only under section 706 of title 5. 
§20105. State participation 

(a) INVESTIGATIVE AND SURVEILLANCE ACTIVI
TIES.-The Secretary of Transportation may pre
scribe investigative and surveillance activities 
necessary to enforce the safety regulations pre
scribed and orders issued by the Secretary that 
apply to railroad equipment, facilities, rolling 
stock, and operations in a State. The State may 
participate in those activities when the safety 
practices for railroad equipment, facilities, roll
ing stock, and operations in the State are regu
lated by a State authority and the authority 
submits to the Secretary an annual certification 
as provided in subsection (b) of this section. 

(b) ANNUAL CERTIFICATION.-(1) A State 
authority's annual certification must include-

( A) a certification that the authority-
(i) has regulatory jurisdiction over the safety 

practices for railroad equipment, facilities, roll
ing stock, and operations in the State; 

(ii) was given a copy of each safety regulation 
prescribed and order issued by the Secretary, 
that applies to the equipment, facilities, rolling 
stock, or operations, as of the date of certifi
cation; and 

(iii) is conducting the investigative and sur
veillance activities prescribed by the Secretary 
under subsection (a) of this section; and 

(B) a report , in the form the Secretary pre
scribes by regulation, that includes-

(i) the name and address of each railroad car
rier subject to the safety jurisdiction of the au
thority ; 

(ii) each accident or incident reported during 
the prior 12 months by a railroad carrier involv
ing a fatality, personal injury requiring hos
pitalization, or property damage of more than 
$750 (or a higher amount prescribed by the Sec
retary), and a summary of the authority 's inves
tigation of the cause and circumstances sur
rounding the accident or incident; 

(iii) the record maintenance, reporting , and 
inspection practices conducted by the authority 
to aid the Secretary in enforcing railroad safety 
regulations prescribed and orders issued by the 
Secretary, including the number of inspections 
made of railroad equipment, facilities, rolling 
stock, and operations by the authority during 
the prior 12 months; and 

(iv) other information the Secretary requires. 
(2) An annual certification applies to a safety 

regulation prescribed or order issued after the 
date of the certification only if the State author-

ity submits an appropriate certification to pro
vide the necessary investigative and surveillance 
activities. 

(3) If, after receipt of an annual certification, 
the Secretary decides the State authority is not 
complying satisfactorily with the investigative 
and surveillance activities prescribed under sub
section (a) of this section, the Secretary may re
ject any part of the certification or take other 
appropriate action to achieve adequate enforce
ment. The Secretary must give the authority no
tice and an opportunity for a hearing before 
taking action under this paragraph. When the 
Secretary gives notice, the burden of proof is on 
the authority to show that it is complying satis
factorily with the investigative and surveillance 
activities prescribed by the Secretary. 

(C) AGREEMENT WHEN CERTIFICATION NOT RE
CEIVED.-(]) If the Secretary does not receive an 
annual certification under subsection (a) of this 
section related to any railroad equipment, facil
ity, rolling stock, or operation, the Secretary 
may make an agreement with a State authority 
tor the authority to provide any part of the in
vestigative and surveillance activities prescribed 
by the Secretary as necessary to enforce the 
safety regulations and orders applicable to the 
equipment, facility, rolling stock, or operation. 

(2) The Secretary may terminate any part of 
an agreement made under this subsection on 
finding that the authority has not provided 
every part of the investigative and surveillance 
activities to which the agreement relates. The 
Secretary must give the authority notice and an 
opportunity for a hearing before making such a 
finding. The finding and termination shall be 
published in the Federal Register and may not 
become effective tor at least 15 days after the 
date of publication. 

(d) AGREEMENT FOR INVESTIGATIVE AND SUR
VEILLANCE ACTIVITIES.-ln addition to providing 
tor State participation under this section, the 
Secretary may make an agreement with a State 
to provide investigative and surveillance activi
ties related to the Secretary's duties under chap
ters 203-213 of this title. 

(e) PAYMENT.-On application by a State au
thority that has submitted a certification under 
subsections (a) and (b) of this section or made 
an agreement under subsection (c) or (d) of this 
section, the Secretary shall pay not more than 
50 percent of the cost of the personnel, equip
ment, and activities of the authority needed, 
during the next fiscal year, to carry out a safety 
program under the certification or agreement. 
However, the Secretary may pay an authority 
only when the authority assures the Secretary 
that it will provide the remaining cost of the 
safety program and that the total State money 
expended for the safety program, excluding 
grants of the United States Government, will be 
at least as much as the average amount ex
pended for the fiscal years that ended June 30, 
1969, and June 30, 1970. 

(f) MONITORING.-The Secretary may monitor 
State investigative and surveillance practices 
and carry out other inspections and investiga
tions necessary to help enforce this chapter. 
§20106. National uniformity of regulation 

Laws, regulations, and orders related to rail
road safety shall be nationally uniform to the 
extent practicable. A State may adopt or con
tinue in force a law, regulation , or order related 
to railroad safety until the Secretary of Trans
portation prescribes a regulation or issues an 
order covering the subject matter of the State re
quirement. A State may adopt or continue in 
force an additional or more stringent law, regu
lation, or order related to railroad safety when 
the law, regulation , or order-

(1) is necessary to eliminate or reduce an es
sentially local safety hazard; 

(2) is not incompatible with a law, regulation , 
or order of the United States Government; and 

(3) does not unreasonably burden interstate 
commerce. 
§20107. Inspection and investigation 

(a) GENERAL.-To carry out this part, the Sec
retary of Transportation may take actions the 
Secretary considers necessary. including-

(]) conduct investigations, make reports, issue 
subpoenas, require the production of documents, 
take depositions, and prescribe recordkeeping 
and reporting requirements; and 

(2) delegate to a public entity or qualified per
son the inspection , examination, and testing of 
railroad equipment, facilities, rolling stock, op
erations, and persons. 

(b) ENTRY AND INSPECT/ON.-In carrying out 
this part, an officer, employee, or agent of the 
Secretary, at reasonable times and in a reason
able way, may enter and inspect railroad equip
ment, facilities, rolling stock, operations, and 
relevant records. When requested, the officer, 
employee, or agent shall display proper creden
tials. During an inspection, the officer, em
ployee, or agent is an employee of the United 
States Government under chapter 171 of title 28. 
§20108. Research, development, and testing 

(a) GENERAL.-The Secretary of Transpor
tation shall carry out, as necessary, research, 
development, testing, evaluation, and training 
for every area of railroad safety. 

(b) CONTRACTS.-To carry out this part, the 
Secretary may make contracts for, and carry 
out, research, development, testing, evaluation, 
and training (particularly for those areas of 
railroad safety found to need prompt attention). 
§20109. Employee protections 

(a) FILING COMPLAINTS AND TESTIFYING.-A 
railroad carrier engaged in interstate or foreign 
commerce may not discharge or in any way dis
criminate against an employee because the em
ployee, whether acting for the employee or as a 
representative, has-

(1) filed a complaint or brought or caused to 
be brought a proceeding related to the enforce
ment of this part or chapter 51 of this title; or 

(2) testified or will testify in that proceeding. 
(b) REFUSING TO WORK BECAUSE OF HAZARD

OUS CONDITIONS.-(1) A railroad carrier engaged 
in interstate or foreign commerce may not dis
charge or in any way discriminate against an 
employee for refusing to work when confronted 
by a hazardous condition related to the perform
ance of the employee's duties, if-

( A) the refusal is made in good faith and no 
reasonable alternative to the refusal is available 
to the employee; 

(B) a reasonable individual in the cir
cumstances then confronting the employee 
would conclude that-

(i) the hazardous condition presents an immi
nent danger of death or serious injury; and 

(ii) the urgeney of the situation does not allow 
sufficient time to eliminate the danger through 
regular statutory means; and 

(C) the employee, where possible, has notified 
the carrier of the hazardous condition and the 
intention not to perform further work unless the 
condition is corrected immediately . 

(2) This subsection does not apply to security 
personnel employed by a carrier to protect indi
viduals and property transported by railroad. 

(c) DISPUTE RESOLUTION.-A dispute, griev
ance, or claim arising under this section is sub
ject to resolution under section 3 of the Railway 
Labor Act (45 U.S.C. 153). In a proceeding by 
the National Railroad Adjustment Board, a divi
sion or delegate of the Board , or another board 
of adjustment established under section 3 to re
solve the dispute, grievance, or claim, the pro
ceeding shall be expedited and the dispute, 
grievance, or claim shall be resolved not later 
than 180 days after it is filed. If the violation is 
a form of discrimination that does not involve 
discharge, suspension, or another action affect-
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ing pay, and no other remedy is available under 
this subsection, the Board, division, delegate, or 
other board of adjustment may award the em
ployee reasonable damages, including punitive 
damages, of not more than $20,000. 

(d) ELECTION OF REMEDIES.-An employee of a 
railroad carrier may not seek protection under 
both this section and another provision of law 
for the same allegedly unlawful act of the car
rier. 

(e) DISCLOSURE OF iDENTITY.-(]) Except as 
provided in paragraph (2) of this subsection, or 
with the written consent of the employee, the 
Secretary of Transportation may not disclose 
the name of an employee of a railroad carrier 
who has provided information about an alleged 
violation of this part, chapter 51 of this title, or 
a regulation prescribed or order issued under 
this part or chapter 51. 

(2) The Secretary shall disclose to the Attor
ney General the name of an employee described 
in paragraph (1) of this subsection if the matter 
is referred to the Attorney General tor enforce
ment. 
§20110. Effect on employee qualifications and 

collective bargaining 
This chapter does not-
(1) authorize the Secretary of Transportation 

to prescribe regulations and issue orders related 
to qualifications of employees, except qualifica
tions specifically related to safety; or 

(2) prohibit the bargaining representatives of 
railroad carriers and their employees from mak
ing collective bargaining agreements under the 
Railway Labor Act (45 U.S.C. 151 et seq~). in
cluding agreements related to qualifications of 
employees, that are not inconsistent with regu
lations prescribed and orders issued under this 
chapter. 
§20111. Enforcement by the Secretary of 

TraMporlation 
(a) EXCLUSIVE AUTHORITY.-The Secretary of 

Transportation has exclusive authority-
(]) to impose and compromise a civil penalty 

for a violation of a railroad safety regulation 
prescribed or order issued by the Secretary; 

(2) except as provided in section 20113 of this 
title, to request an injunction for a violation of 
a railroad safety regulation prescribed or order 
issued by the Secretary; and 

(3) to recommend appropriate action be taken 
under section 20112(a) of this title. 

(b) COMPLIANCE ORDERS.-The Secretary may 
issue an order directing compliance with this 
part or with a railroad safety regulation pre
scribed or order issued under this part. 

(c) ORDERS PROHIBITING iNDIVIDUALS FROM 
PERFORMING SAFETY-SENSITIVE FUNCTIONS.-]/ 
an individual's violation of a regulation pre
scribed or order issued by the Secretary under 
this chapter is shown to make that individual 
unfit for the performance of safety-sensitive 
functions, the Secretary, after notice and oppor
tunity tor a hearing, may issue an order prohib
iting the individual from performing safety-sen
sitive functions in the railroad industry for a 
specified period of time or until specified condi
tions are met. This subsection does not affect 
the Secretary's authority under section 20104 of 
this title to act on an emergency basis. 
§20112. Enforcement by the Attorney General 

(a) CIVIL ACTIONS.-At the request of the Sec
retary of Transportation, the Attorney General 
may bring a civil action in a district court of the 
United States-

(]) to enjoin a violation of. or to enforce, a 
railroad safety regulation prescribed or order is
sued by the Secretary; 

(2) to collect a civil penalty imposed or an 
amount agreed on in compromise under section 
21301 of this title; or 

(3) to enforce a subpoena issued by the Sec
retary under this chapter. 

(b) VENUE.-(1) Except as provided in para
graph (2) of this subsection, a civil action under 
this section may be brought in the judicial dis
trict in which the violation occurred or the de
fendant has its principal executive office. If an 
action to collect a penalty is against an individ
ual, the action also may be brought in the judi
cial district in which the individual resides. 

(2) A civil action to enforce a subpoena issued 
by the Secretary or a compliance order issued 
under section 2011l(b) of this title may be 
brought in the judicial district in which the de
fendant resides, does business, or is found. 
§20113. Enforcement by the States 

(a) iNJUNCTIVE RELIEF.-]/ the Secretary of 
Transportation does not begin a civil action 
under section 20112 of this title to enjoin the vio
lation of a railroad safety regulation prescribed 
or order issued by the Secretary not later than 
15 days after the date the Secretary receives no
tice of the violation and a request from a State 
authority participating in investigative and sur
veillance activities under section 20105 of this 
title that the action be brought, the authority 
may bring a civil action in the district court to 
enjoin the violation. This subsection does not 
apply if the Secretary makes an affirmative 
written finding that the violation did not occur 
or that the action is not necessary because of 
other enforcement action taken by the Secretary 
related to the violation. 

(b) iMPOSITION AND COLLECTION OF CIVIL 
PENALTIES.-!/ the Secretary does not impose 
the applicable civil penalty for a violation of a 
railroad safety regulation prescribed or order is
sued by the Secretary not later than 60 days 
after the date of receiving notice from a State 
authority participating in investigative and sur
veillance activities under section 20105 of this 
title, the authority may bring a civil action in a 
district court to impose and collect the penalty. 
This paragraph does not apply if the Secretary 
makes an affirmative written finding that the 
violation did not occur. 

(c) VENUE.-A civil action under this section 
may be brought in the judicial district in which 
the violation occurred or the defendant has its 
principal executive office. However, a State au
thority may not bring an action under this sec
tion outside the State. 
§20114. Judicial procedures 

(a) CRIMINAL CONTEMPT.-ln a trial for crimi
nal contempt tor violating an injunction or re
straining order issued under this chapter, the 
violation of which is also a violation of this 
chapter, the defendant may demand a jury trial. 
The defendant shall be tried as provided in rule 
42(b) of the Federal Rules of Criminal Procedure 
(18 App. U.S.C.). 

(b) SUBPOENAS FOR WITNESSES.-A subpoena 
for a witness required to attend a district court 
in an action brought under this chapter may be 
served in any judicial district. 
§20115. User fees 

(a) SCHEDULE OF FEES.-The Secretary of 
Transportation shall prescribe by regulation a 
schedule of tees for railroad carriers subject to 
this chapter. The fees-

(1) shall cover the costs of carrying out this 
chapter (except section 20108(a)); 

(2) shall be imposed fairly on the railroad car
riers·, in reasonable relationship to an appro
priate combination of criteria such as revenue 
ton-miles, track miles, passenger miles, or other 
relevant factors; and 

(3) may not be based on that part of industry 
revenues attributable to a railroad carrier or 
class of railroad carriers. 

(b) COLLECTION PROCEDURES.-The Secretary 
shall prescribe procedures to collect the fees. 
The Secretary may use the services of a depart
ment, agency, or instrumentality of the United 
States Government or of a State or local author-

ity to collect the tees, and may reimburse the de
partment, agency, or instrumentality a reason
able amount tor its services. 

(c) COLLECTION, DEPOSIT, AND USE.-(1) The 
Secretary shall impose and collect tees under 
this section for each fiscal year before the end 
of the fiscal year. 

(2) Fees collected under this section shall be 
deposited in the general fund of the Treasury as 
offsetting receipts. The tees may be used, to the 
extent provided in advance in an appropriation 
law , only to carry out this chapter. 

(3) Fees prescribed under this section shall be 
imposed in an amount sufficient to pay tor the 
costs of activities under this chapter beginning 
on March 1, 1991. However, the total tees re
ceived for a fiscal year may not be more than 
105 percent of the total amount of the appro
priations tor the fiscal year tor activities to be 
financed by the tees. 

(d) ANNUAL REPORT.-(1) Not later than 90 
days after the end of each fiscal year in which 
tees are collected under this section, the Sec
retary shall report to Congress on-

( A) the amount of tees collected during that 
fiscal year; 

(B) the impact of the fees on the financial 
health of the railroad industry and its competi
tive position relative to each competing mode of 
transportation; and 

(C) the total cost of Government safety activi
ties for each other competing mode of transpor
tation, including any part of that total cost de
frayed by Government user tees. 

(2) Not later than 90 days after submitting a 
report tor a fiscal year, the Secretary shall sub
mit to Congress recommendations for corrective 
legislation if the report includes a finding that-

( A) there has been an impact from the tees on 
the financial health of the railroad industry or 
its competitive position relative to each compet
ing mode of transportation; or 

(B) there is a significant difference in the bur
den of Government user tees on the railroad in
dustry and other competing modes of transpor
tation. 

(e) EXPIRATION.-This section expires on Sep
tember 30, 1995. 
§20116. Annual report 

The Secretary of Transportation shall submit 
to the President for submission to Congress not 
later than July 1 of each year a report on carry
ing out this chapter tor the prior calendar year. 
The report shall include the following informa
tion about the prior year: 

(1) a thorough statistical compilation of rail
road accidents, incidents, and casualties by 
cause; 

(2) a list of railroad safety regulations and or
ders prescribed, issued, or in effect under this 
chapter; 

(3) a summary of the reasons for each waiver 
granted under section 20103(d) of this title; 

(4) an evaluation of the degree of compliance 
with railroad safety regulations prescribed and 
orders issued under this chapter; 

(5) a summary of outstanding problems in car
rying out railroad safety regulations prescribed 
and orders issued under this chapter, in order of 
priority; 

(6) an analysis and evaluation of research 
and related activities completed, including their 
policy implications, and technological progress 
achieved; 

(7) a list, with a brief statement of the issues, 
of completed or pending civil actions to enforce 
railroad safety regulations prescribed and orders 
issued under this chapter; 

(8) the extent to which technical information 
was distributed to the scientific community and 
consumer-oriented information was made avail
able to the public; 

(9) a compilation of certifications filed under 
section 20105(a) of this title that were-
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(A) in effect; or 
(B) rejected in any part by the Secretary, and 

a summary of the reasons for each rejection; 
(10) a compilation of agreements made under 

section 20105(c) of this title that were-
( A) in effect; or 
(B) terminated in any part by the Secretary, 

and a summary of the reasons for each termi
nation; 

(11) recommendations tor legislation the Sec
retary considers necessary to strengthen the na
tional railroad safety program. 
§20117. Authorization of appropriations 

(a) IN GENERAL.-(1) Not more than 
$ may be appropriated to the Sec
retary of Transportation tor the fiscal year end
ing September 30, 19_, to carry out this chapter. 

(2) Not more than $5,000,000 may be appro
priated to the Secretary for each of the fiscal 
years ending September 30, 1992, and 1993, to 
carry out section 20105 of this title. 

(b) GRADE CROSSING SAFETY.-Not more than 
$1,000,000 may be appropriated to the Secretary 
for improvements in grade crossing safety, ex
cept demonstration projects under section 
20134(c) of this title. Amounts appropriated 
under this subsection remain available until ex
pended. 

(c) RESEARCH AND DEVELOPMENT, AUTOMATED 
TRACK INSPECTION, AND STATE PARTICIPATION 
GRANTS.-Amounts appropriated under this sec
tion for research and development, automated 
track inspection, and grants under section 
2010S(e) of this title remain available until ex
pended. 

(d) MINIMUM AVAILABLE FOR CERTAIN PUR
POSES.-At least 50 percent of the amounts ap
propriated to the Secretary for a fiscal year to 
carry out railroad research and development 
programs under this chapter or another law 
shall be available for safety research, improved 
track inspection and information acquisition 
technology, improved railroad freight transpor
tation, and improved railroad passenger sys
tems. 

SUBCHAPTER II-PARTICULAR ASPECTS 
OF SAFETY 

§20131. Restricted access to rolling equipment 
The Secretary of Transportation shall pre

scribe regulations and issue orders that may be 
necessary to require that when railroad carrier 
employees (except train or yard crews) assigned 
to inspect, test, repair, or service rolling equip
ment have to work on, under, or between that 
equipment, every manually operated switch, in
cluding each crossover switch, providing access 
to the track on which the equipment is located 
is lined against movement to that track and se
cured by an effective locking device that can be 
removed only by the class or craft of employees 
performing the inspection, testing, repair, or 
service. 
§20132. Visible marlrfrs for nar cars 

(a) GENERAL.-The Secretary of Transpor
tation shall prescribe regulations and issue or
ders that may be necessary to require that-

(1) the rear car of each passenger and com
muter train has at least one highl11 visible mark
er that is lighted during darkness and when 
weather conditions restrict clear visibility; and 

(2) the rear car of each freight train has high
ly visible markers during darkness and when 
.weatker conditions re3trict clear visibility. 

(b) PREEMPTION.-Notwithltanding section 
20106 of this tiile, S1.1.bi8Ction (a) of this section 
does nat prohibit a . ~tote [rom .continuing in 
force a law, regulatian, or order in effect on 
July 8, 1976, related to lighted markers on the 
rear car of a freight trQ.in except to the extent it 
would cause the car to be in .violation of this 
section. 
§fJQ1S3. Pa.Nager .. u;,...'ltt 

(a) GENERA-L.-The &cretar11 of Transpor
tation shall prescribe regulations and issue or-
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ders that may be necessary to ensure that the 
construction, maintenance, and operation of 
railroad equipment used to transport railroad 
passengers, whether in commuter or intercity 
service, maximize the safety of those passengers. 
The Secretary periodically shall review the reg
ulations and orders and make amendments that 
may be necessary. 

(b) CONSIDERATIONS AND AREAS OF CON
CENTRATION.-ln prescribing regulations, issu
ing orders, and making amendments under this 
section, the Secretary shall-

(1) consider comparable regulations and pro
cedures of the United States Government that 
apply to other modes of transportation, espe
cially those regulations and procedures carried 
out by the Administrator of the Federal Avia
tion Administration; 

(2) consider relevant differences between com
muter and intercity passenger service; 

(3) concentrate on those areas that the Sec
retary believes present the greatest opportunity 
for enhancing the safety of the equipment; and 

(4) give significant weight to the expenditures 
that would be necessary to retrofit existing 
equipment and to change specifications for 
equipment on order. 

(c) CONSULTATJON.-ln prescribing regula
tions, issuing orders, and making amendments 
under this section, the Secretary may consult 
with Amtrak, public authorities operating rail
road passenger service, other railroad carriers 
transporting passengers, organizations of pas
sengers, and organizations of employees. A con
sultation is not subject to the Federal Advisory 
Committee Act (5 App. U.S.C.), but minutes of 
the consultation shall be placed in the public 
docket of the regulatory proceeding. 
§20134. Grade crossing• and railroad riglats 

of way 
(a) GENERAL.-To the extent practicable, the 

Secretary of Transportation shall maintain a co
ordinated effort to develop and carry out solu
tions to the railroad grade crossing problem and 
measures to protect pedestrians in densely popu
lated areas along railroad rights of way. To 
carry out this subsection, the Secretary may use 
the authority of the Secretary under this chap
ter and over highway, traffic, and motor vehicle 
safety and over highway construction. 

(b) SIGNAL SYSTEMS AND OTHER DEVICES.-Not 
later than June 22, 1989, the Secretary shall pre
scribe regulations and issue orders that may be 
necessary to ensure the sate maintenance, in
spection, and testing of signal 6YStems and de
vices at railroad highway grade crossings. 

(c) DEMONSTRATION PROJECTS.-(1) The Sec
retary shall establish demonstration projects to 
evaluate whether accidents and incidents in
volving trains would be reduced by-

( A) reflective markers installed on the road 
surface or on a signal post at railroad grade 
crossings; 

(B) stop signs or yield signs installed at grade 
crossings; and 

(C) speed bumps or rumble strips installed on 
the road surfaces at the approaches to grade 
crossings. 

(2) Not later than June 22, 1990, the Secretary 
shall submit a report on the results of the dem
onstration projects to the Committee on Energy 
and Commerce of the House of Representatives 
and the Committee on Commerce, Science, and 
Transportation of the Senate. 

-l:l0135. Lice...U.g or cB'QficGti,o11 •f · looo
lf&Otive opera.tors 
(a) GENERAL.-Not later than June 22, 1989, 

t~ Secrewry of Tranlf)orlaficm M.all f')TtSCflibe 

regulatic:n•s and U8Ue orders that may be· nec
essary to establuh a program requiring the li
ceuing or certification, -Q.jter one 11ear (l{ter the 
program is establi1hed, of an11 operator of ·a lo
comotive. 

(b) PROGRAM REQUJREMENTS.-The program 
established under subsection (a) of this section

(1) shall be carried out through review and 
approval of each railroad carrier's operator 
qualification standards; 

(2) shall provide minimum training require
ments; 

(3) shall require comprehensive knowledge of 
applicable railroad carrier operating practices 
and rules; 

(4) except as provided in subsection (c)(l) of 
this section, shall require consideration, to the 
extent the information is available, of the motor 
vehicle driving record of each individual seeking 
licensing or certification, including-

( A) any denial, cancellation, revocation, or 
suspension of a motor vehicle operator's license 
by a State for cause within the prior S years; 
and 

(B) any conviction within the prior S years of 
an offense described in section 30304(a)(3) (A) or 
(B) of this title; 

(S) may require, based on the individual's 
driving record, disqualification or the granting 
of a license or certification conditioned on re
quirements the Secretary prescribes; and 

(6) shall require an individual seeking a li
cense or certification-

( A) to request the chief driver licensing offi
cial of each State in which the individual has 
held a motor vehicle operator's license within 
the prior 5 years to provide information about 
the individual's driving record to the individ
ual's employer, prospective employer, or the Sec
retary, as the Secretary requires; and 

(B) to make the request provided tor in section 
30305(b)(4) of this title for information to be sent 
to the individual's employer, prospective em
ployer, or the Secretary, as the Secretary re
quires. 

(c) WAIVERS.-(1) The Secretary shall pre
scribe standards and establish procedures for 
waiving subsection (b)(4) of this section for an 
individual or class of individuals who the Sec
retary decides are not currently unfit to operate 
a locomotive. However, the Secretary may waive 
subsection (b)(4) tor an individual or class of in
dividuals with a conviction, cancellation, rev
ocation, or suspension described in paragraph 
(2) (A) or (B) of this subsection only if the indi
vidual or class, after the conviction, cancella
tion, revocation, or suspension, successfully 
completes a rehabilitation program established 
by a railroad carrier or approved by the Sec
retary. 

(2) If an individual, after the conviction, can
cellation, revocation, or suspension, successfully 
complet€$ a rehabilitation program established 
by a railroad carrier or approved by the Sec
retary, tke individual may not be denied a li
cense or certification under subsection (b)(4) of 
this section because of-

( A) a conviction for operating a motor vehicle 
when under the influence of, or impaired by, al
cohol or a controlled substance; or 

(B) the cancellation, revocation, or suspension 
of the individual's motor vehicle operator's li
cense for operating a motor vehicle when under 
the influence of, or impaired by, alcohol or a 
controlled substance. 

(d) OPPORTUNITY FOR HEARING.-An individ
ual den~ a license or certification or whose li
cense or certification is conditioned on require

•.JMnu 1Jr€$cribed under mbsection (b)(4) of this 
section shall be entitled to a hearing under sec

,.tion .2016S(e) 0/ this title to decide .whether the 
license htu· been properly denied or conditioned. 

-(e) 0PI'ORTUNITY TO EXAMINE AND COMMENT 
.ON <lNBWlJIATJON.-The SecretQ.ry, employer, or 

·Lproq>ective employer, as appropriate, 1hall make 
information obtained under sub1ection Cb)(6) of 
this xction available to the individual. The in
dividual shall be given an opportunity to com
ment in writing about the information. Any 
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comment shall be included in any record or file 
maintained by the Secretary, employer, or pro
spective employer that contains information to 
which the comment is related. 
§20136. Automatic train control and related 

•y•tema 
(a) GENERAL.-The Secretary of Transpor

tation shall prescribe regulations and issue or
ders that may be necessary to require that-

(1) an individual performing a test of an auto
matic train stop, train control, or cab signal ap
paratus required by the Secretary to be per
formed before entering territory where the appa
ratus will be used shall certify in writing that 
the test was performed properly ; and 

(2) the certification required under clause (1) 
of this subsection shall be maintained in the 
same way and place as the daily inspection re
port for the locomotive. 

(b) STUDY AND REPORT.-(1) In consultation 
with Amtrak, freight carriers, commuter agen
cies, employee representatives, railroad pas
sengers, and railroad equipment manufacturers, 
the Secretary shall study the advisability and 
feasibility of requiring automatic train control 
systems, including systems using advanced tech
nology, such as transponder and satellite relay 
systems, on each railroad corridor on which 
passengers or hazardous material are carried. 
The study shall include-

( A) a specific assessment of the dangers of not 
requiring automatic train control systems on 
each corridor, based on analysis of the number 
of passenger trains, individuals, and freight 
trains traveling on the corridor daily, the fre
quency of train movements, mileage traveled, 
and the accident and incident history on the 
corridor; 

(B) an analysis of the cost of requiring the 
systems to be installed on each corridor; and 

(C) an investigation of alternative means of 
achieving the same safety objectives that would 
be achieved by requiring automatic train control 
systems to be installed. 

(2) The Secretary shall submit to Congress not 
later than April 1, 1990, a report detailing the 
results of the study. 
§20137. Event reconkN 

(a) DEFINITION.-In this section, "event re
corder" means a device that-

(1) records train speed, hot box detection, 
throttle position, brake application, brake oper
ations, and any other function the Secretary of 
Transportation considers necessary to record to 
assist in monitoring the safety of train oper
ation, such as time and signal indication; and 

(2) is designed to resist tampering. 
(b) REGULATIONS AND 0RDERS.-Not later 

than December 22, 1989, the Secretary shall pre
scribe regulations and issue orders that may be 
necessary to enhance safety by requiring that a 
train be equipped with an event recorder not 
later than one year after the regulations are 
prescribed and the orders are issued. However, if 
the Secretary finds it is impracticable to equip 
trains within that one-year period, the Sec
retary may extend the period to a date that is 
not later than 18 months after the regulations 
are prescribed and the orders are issued. 
§20138. Tampering with •afety and oper· 

ational monitoring device• 
(a) GENERAL.-The Secretary of Transpor

tation shall prescribe regulations and issue or
ders that may be necessary to prohibit the will
ful tampering with, or disabling of, any speci
fied railroad safety or operational monitoring 
device. 

(b) PENALTIES.-(1) A railroad carrier operat
ing a train on which a safety or operational 
monitoring device is tampered with or disabled 
in violation of a regulation prescribed or order 
issued under subsection (a) of this section is lia
ble to the United States Government tor a civil 
penalty under section 21301 of this title. 

(2) An individual tampering with or disabling 
a safety or operational monitoring device in vio
lation of a regulation prescribed or order issued 
under subsection (a) of this section, or know
ingly operating or allowing to be operated a 
train on which such a device has been tampered 
with or disabled, is liable for penalties estab
lished by the Secretary. The penalties may in
clude-

(A) a civil penalty under section 21301 of this 
title; 

(B) suspension from work; and 
(C) suspension or loss of a license or certifi

cation issued under section 20135 of this title. 
§20139. Maintenance·ofway operation. 

(a) GENERAL.-Not later than June 22, 1989, 
the Secretary of Transportation shall prescribe 
regulations and issue orders that may be nec
essary for the safety of maintenance-ot-way em
ployees, including standards for bridge safety 
equipment, such as nets, walkways, handrails, 
and safety lines, and requirements related to in
stances when vessels shall be used. 

(b) BLUE SIGNAL PROTECTION.-The Secretary 
shall prescribe regulations applying blue signal 
protection to on-track vehicles where rest is pro
vided. 

CHAPTER 203-SAFETY APPLIANCES 
Sec. 
20301. Definition and nonapplication. 
20302. General requirements. 
20303. Exemption for moving defective and in-

secure vehicles needing repairs. 
20304. Assumption of risk by employees. 
20305. Inspection of mail cars. 
§20301. Definition and nonapplication 

(a) DEFINITION.-In this chapter, "vehicle" 
means a car, locomotive, tender, or similar vehi
cle. 

(b) NONAPPLICATION.-This chapter does not 
apply to the following: 

(1) a train of 4-wheel coal cars. 
(2) a train of 8-wheel standard logging cars if 

the height of each car from the top of the rail 
to the center of the coupling is not more than 25 
inches. 

(3) a locomotive used in hauling a train re
ferred to in clause (2) of this subsection when 
the locomotive and cars of the train are used 
only to transport logs. 
§20302. General requirement• 

(a) GENERAL.-Except as provided in sub
section (c) of this section and section 20303 of 
this title, a railroad carrier may use or allow to 
be used on any of its railroad lines-

(1) a vehicle only if it is equipped with-
( A) couplers coupling automatically by im

pact, and capable of being uncoupled, without 
the necessity of individuals going between the 
ends of the vehicles; 

(B) secure sill steps and efficient hand brakes; 
and 

(C) secure ladders and running boards when 
required by the Secretary of Transportation , 
and, if ladders are required, secure handholds 
or grab irons on its roof at the top of each lad
der; 

(2) except as otherwise ordered by the Sec
retary , a vehicle only if it is equipped with se
cure grab irons or handholds on its ends and 
sides tor greater security to individuals in cou
pling and uncoupling vehicles; 

(3) a vehicle only if it complies with the stand
ard height of drawbars required by regulations 
prescribed by the Secretary; 

(4) a locomotive only if it is equipped with a 
power-driving wheel brake and appliances for 
operating the train-brake system; and 

(5) a train only if-
( A) enough of the vehicles in the train are 

equipped with power or train brakes so that the 
engineer on the locomotive hauling the train 

can control the train's speed without the neces
sity of brake operators using the common hand 
brakes for that purpose; and 

(B) at least 50 percent of the vehicles in the 
train are equipped with power or train brakes 
and the engineer is using the power or train 
brakes on those vehicles and on all other vehi
cles equipped with them that are associated 
with those vehicles in the train. 

(b) R,EFUSAL TO RECEIVE VEHICLES NOT PROP
ERLY EQUIPPED.-A railroad carrier complying 
with subsection (a)(5)(A) of this section may 
refuse to receive from a railroad line of a con
necting railroad carrier or a shipper a vehicle 
that is not equipped with power or train brakes 
that will work and readily interchange with the 
power or train brakes in use on the vehicles of 
the complying railroad carrier. 

(C) COMBINED VEHICLES LOADING AND HAUL
ING LONG COMMODITIES.-Notwithstanding sub
section (a)(1)(B) of this section, when vehicles 
are combined to load and haul long commod
ities, only one of the vehicles must have hand 
brakes during the loading and hauling. 

(d) AUTHORITY To CHANGE REQUIREMENTS.
The Secretary may-

(1) change the number, dimensions, locations, 
and manner of application prescribed by the 
Secretary for safety appliances required by sub
section (a)(l) (B) and (C) and (2) of this section 
only for good cause and after providing an op
portunity for a full hearing; 

(2) amend regulations for installing, inspect
ing, maintaining, and repairing power and train 
brakes only for the purpose of achieving safety; 
and 

(3) increase, after an opportunity for a full 
hearing, the minimum percentage of vehicles in 
a train that are required by subsection (a)(5)(B) 
of this section to be equipped and used with 
power or train brakes. 

(e) SERVICES OF AsSOCIATION OF AMERICAN 
RAILROADS.-In carrying out subsection (d)(2) 
and (3) of this section, the Secretary may use 
the services of the Association of American Rail
roads. 
§20303. Exemption for moving ckfective and 

in•ecure vehicle• needing repair• 
(a) GENERAL.-A vehicle that is equipped in 

compliance with this chapter whose equipment 
becomes defective or insecure, nevertheless may 
be moved when necessary to make repairs, with
out a penalty being imposed under section 20306 
of this title, from the place at which the defect 
or insecurity was first discovered to the nearest 
available place at which the repairs can be 
made-

(1) on the railroad line on which the defect or 
insecurity was discovered; or 

(2) at the option of a connecting railroad car
rier, on the railroad line of the connecting car
rier, if not farther than the place of repair de
scribed in clause (1) of thiS' subsection. 

(b) USE OF CHAINS INSTEAD OF DRAWBARS.-A 
vehicle in a revenue train or in association with 
commercially-used vehicles may be moved under 
this section with chains instead of drawbars 
only when the vehicle contains livestock or per
ishable freight. 

(c) LIABILITY.-The movement of a vehicle 
under this section is at the risk only of the rail
road carrier doing the moving. This section does 
not relieve a carrier from liability in a proceed
ing to recover damages for death or injury of a 
railroad employee arising from the movement of 
a vehicle with equipment that is defective, inse
cure, or not maintained in compliance with this 
chapter. 
§ 20304. AB•umption of riBk by employee• 

An employee of a railroad carrier injured by a 
vehicle or train used in violation of section 
20302(a)(1)(A), (2), (4) , or (5)(A) of this title does 
not assume the risk of injury resulting from the 
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violation, even if the employee continues to be 
employed by the carrier after learning of the 
violation. 
§20305. Inspection ofmail cars 

The Secretary of Transportation shall inspect 
the construction, adaptability, design, and con
dition of mail cars used on railroads in the Unit
ed States. The Secretary shall make a report on 
the inspection and submit a copy of the report 
to the United States Postal Service. 

CHAPTER 205-SIGNAL SYSTEMS 
Sec. 
20501. Definition. 
20502. Requirements tor installation and use. 
20503. Amending regulations and changing re-

quirements. 
20504. Inspection, testing, and investigation. 
20505. Reports of malfunctions and accidents. 
§20501. Definition 

In this chapter, "signal system" means a 
block signal system, an interlocking, automatic 
train stop, train control, or cab-signal device, or 
a similar appliance, method, device, or system 
intended to promote safety in railroad oper
ations. 
§20502. Requirements for installation and 

(a) /NSTALLATION.-(1) When the Secretary of 
Transportation decides after an investigation 
that it is necessary in the public interest, the 
Secretary may order a railroad carrier to install, 
on any part of its railroad line, a signal system 
that complies with requirements of the Sec
retary. The order must allow the carrier a rea
sonable time to complete the installation. A car
rier may discontinue or materially alter a signal 
system required under this paragraph only with 
the approval of the Secretary. 

(2) A railroad carrier ordered under para
graph (1) of this subsection to install a signal 
system on one part of its railroad line may not 
be held negligent tor not installing the system 
on any part of its line that was not included in 
the order. If an accident or incident occurs on 
a part of the line on which the signal system 
was not required to be installed and was not in
stalled, the use of the system on another part of 
the line may not be considered in a civil action 
brought because of the accident or incident. 

(b) UsE.-A railroad carrier may allow a sig
nal system to be used on its railroad line only 
when the system, including its controlling and 
operating appurtenances-

(1) may be operated safely without unneces
sary risk of personal injury; and 

(2) has been inspected and can meet any test 
prescribed under this chapter. 
§20503. Amending regulations and changing 

requirements 
The Secretary of Transportation may amend a 

regulation or change a requirement applicable 
to a railroad carrier tor installing, maintaining, 
inspecting, or repairing a signal system under 
this chapter-

(1) when the carrier files with the Secretary a 
request tor the amendment or change and the 
Secretary approves the request; or 

(2) on the Secretary's own initiative for good 
cause shown. 
§20504. Inspection, testing, and investigation 

(a) SYSTEMS IN USE.-(1) The Secretary of 
Transportation may-

( A) inspect and test a signal system used by a 
railroad carrier; and 

(B) decide whether the system is in sate oper
ating condition. 

(2) In carrying out this subsection, the Sec
retary may employ only an individual who-

(A) has no interest in a patented article re
quired to be used on or with a signal system; 
and 

(B) has no financial interest in a railroad car- receipt of the notice to file an appeal with the 
rier or in a concern dealing in railroad supplies. Secretary. If the carrier files an appeal, the Sec-

(b) SYSTEMS SUBMITTED FOR INVESTIGATION retary, after providing an opportunity [or a pro
AND TESTING.-The Secretary may investigate, ceeding, may revise or set aside the finding of 
test, and report on the use of and need tor a sig- noncompliance. 
nal system, without cost to the United States (3) A locomotive, tender, part, or appur
Government, when the system is submitted in tenance found not in compliance under this sub-
completed shape for investigation and testing. . : section may be used only after it is-

. • ), (A) repaired to comply with this chapter and 
§20505. Reports of malfunctions and accl• - -~egulations prescribed under this chapter; or 

dents (B) found on reinspection or appeal to be in 
In the way and to the extent required by the compliance. 

Secretary of Transportation, a railroad carrier (c) REPORTS.-A railroad carrier shall make 
shall report to the Secretary a failure of a signal and keep, in the way the Secretary prescribes by 
system to function as intended. If the failure re- regulation, a report of every-
suits in an accident or incident causing injury (1) inspection made under regulations pre-
to an individual or property that is required to scribed by the Secretary; and 
be reported under regulations prescribed by the (2) repair made of a defect disclosed by such 
Secretary, the carrier owning or maintaining an inspection. 
the signal system shall report to the Secretary (d) CHANGES IN INSPECTION PROCEDURES.-A 
immediately in writing the tact of the accident railroad carrier may change a rule or instruc
or incident. tion of the carrier governing the inspection by 

the carrier of the locomotives and tenders and 
CHAPTER 207-LOCOMOTIVES locomotive and tender parts and appurtenances 

Sec. 
20701. Requirements for use. 
20702. Inspections, repairs, and inspection and 

repair reports. 
20703. Accident reports and investigations. 
§20701. Requirements for use 

A railroad carrier may use or allow to be used 
a locomotive or tender on its railroad line only 
when the locomotive or tender and its parts and 
appurtenances-

(1) are in proper condition and safe to operate 
without unnecessary danger of personal injury; 

(2) have been inspected as required under this 
chapter and regulations prescribed by the Sec
retary of Transportation under this chapter; 
and 

(3) can withstand every test prescribed by the 
Secretary under this chapter. 
§20702. Inspections, repairs, and inspection 

and repair reports 
(a) GENERAL.-The Secretary of Transpor

tation shall-
(1) become familiar, so tar as practicable, with 

the condition of every locomotive and tender 
and its parts and appurtenances; 

(2) inspect every locomotive and tender and its 
parts and appurtenances as necessary to carry 
out this chapter, but not necessarily at stated 
times or at regular intervals; and 

(3) ensure that every railroad carrier makes 
inspections of locomotives and tenders and their 
parts and appurtenances as required by regula
tions prescribed by the Secretary and repairs 
every detect that is disclosed by an inspection 
before a detective locomotive, tender, part, or 
appurtenance is used again. 

(b) NONCOMPLYING LOCOMOTIVES, TENDERS, 
AND P ARTS.-(1) When the Secretary finds that 
a locomotive, tender, or locomotive or tender 
part or appurtenance owned or operated by a 
railroad carrier does not comply with this chap
ter or a regulation prescribed under this chap
ter, the Secretary shall give the carrier written 
notice describing any defect resulting in non
compliance. Not later than 5 days after receiv
ing the notice of noncompliance, the carrier may 
submit a written request tor a reinspection. On 
receiving the request, the Secretary shall pro
vide tor the reinspection by an officer or em
ployee of the Department of Transportation who 
did not make the original inspection. The rein
spection shall be made not later than 15 days 
after the date the Secretary gives the notice of 
noncompliance. 

(2) Immediately after the reinspection is com
pleted, the Secretary shall give written notice to 
the railroad carrier stating whether the loco
motive, tender, part, or appurtenance is in com
pliance. If the original finding of noncompli
ance is sustained, the carrier has 30 days after 

of the carrier when the Secretary approves a re
quest filed by the carrier to make the change. 
§20703. Accident reports and investigations 

(a) ACCIDENT REPORTS AND SCENE PRESERVA
TION.-When the failure of a locomotive, tender, 
or locomotive or tender part or appurtenance re
sults in an accident or incident causing serious 
personal injury or death, the railroad carrier 
owning or operating the locomotive or tender

(1) immediately shall file with the Secretary of 
Transportation a written statement of the fact 
of the accident or incident; and 

(2) when the locomotive is disabled to the ex
tent it cannot be operated under its own power, 
shall preserve intact all parts affected by the ac
cident or incident, if possible without interfering 
with traffic, until an investigation of the acci
dent or incident is completed. 

(b) INVESTIGATIONS.-The Secretary shall-
(1) investigate each accident and incident re

ported under subsection (a) of this section; 
(2) inspect each part affected by the accident 

or incident; and 
(3) make a complete and detailed report on the 

cause of the accident or incident. 
(c) PUBLICATION AND USE OF INVESTIGATION 

REPORTS.-When the Secretary considers publi
cation to be in the public interest, the Secretary 
may publish a report of an investigation made 
under this section, stating the cause of the acci
dent or incident and making appropriate rec
ommendations. No part of a report may be ad
mitted into evidence or used in a civil action tor 
damages resulting [rom a matter mentioned in 
the report. 

Sec. 
20901. 
20902. 
20903. 

CHAPTER 209-ACCIDENTS AND 
INCIDENTS 

Reports. 
Investigations. 
Reports not evidence in civil actions tor 

damages. 
§20901. Reports 

Not later than 30 days after the end of each 
month, a railroad carrier shall file a report with 
the Secretary of Transportation on all accidents 
and incidents resulting in injury or death to an 
individual or damage to equipment or a roadbed 
arising [rom the carrier's operations during the 
month. The report shall be under oath and shall 
state the nature, cause, and circumstances of 
each reported accident or incident. If a railroad 
carrier assigns human error as a cause, the re
port shall include, at the option of each em
ployee whose error is alleged, a statement by the 
employee explaining any factors the employee 
alleges contributed to the accident or incident. 
§20902. Investigations 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation, or an impartial investigator au
thorized by the Secretary, may investigate-
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(1) an accident or incident resulting in serious 

injury to an individual or to railroad property , 
occurring on the railroad line of a railroad car
rier; and 

(2) an accident or incident reported under sec
ti on 20505 of this title. 

(b) OTHER DUTIES AND POWERS.-/n carrying 
out an investigation, the Secretary or author
ized investigator may subpena witnesses, require 
the production of records, exhibits, and other 
evidence, administer oaths, and take testimony . 
If the accident or incident is investigated by a 
commission of the State in which it occurred, 
the Secretary , if convenient, shall carry out the 
investigation at the same time as, and in coordi
nation with, the commission's investigation. The 
railroad carrier on whose railroad line the acci
dent or incident occurred shall provide reason
able facilities to the Secretary [or the investiga
tion. 

(c) REPORTS.-When in the public interest, the 
Secretary shall make a report of the investiga
tion , stating the cause of the accident or inci
dent and making recommendations the Sec
retary considers appropriate. The Secretary 
shall publish the report in a way the Secretary 
considers appropriate. 
§20903. Reports not evidence in civil actions 

for damages 
No part of an accident or incident report filed 

by a railroad carrier under section 20901 of this 
title or made by the Secretary of Transportation 
under section 20902 of this title may be used in 
a civil action [or damages resulting from a mat
ter mentioned in the report. 

CHAPTER 211-HOURS OF SERVICE 
Sec. 
21101. Definitions. 
21102. Nonapplication and exemption. 
21103. Limitations on duty hours of train em

ployees. 
21104. Limitations on duty hours of signal em

ployees. 
21105. Limitations on duty hours of dispatch

ing service employees. 
21106. Limitations on employee sleeping quar

ters. 
21107. Maximum duty hours and subjects of 

collective bargaining. 
§21101. Definitions 

In this chapter-
(]) "designated terminal" means the home or 

away-from-home terminal [or the assignment of 
a particular crew. 

(2) "dispatching service employee" means an 
operator, train dispatcher , or other train em
ployee who by the use of an electrical or me
chanical device dispatches, reports, transmits, 
receives , or delivers orders related to or affecting 
train movements. 

(3) "employee" means a dispatching service 
employee, a signal employee, or a train em
ployee. 

(4) "signal employee" means an individual 
employed by a rai lroad carrier who is engaged 
in installing , repairing , or maintaining signal 
systems. 

(5) " train employee " means an individual en
gaged in or connected w i th the movement of a 
train, including a hostler. 
§21102. Nonapplication and exemption 

(a) GENERAL.-This chapter does not apply to 
a situation involving any of the following: 

(1) a casualty. 
(2) an unavoidable accident. 
(3) an act of God. 
(4) a delay resulting [rom a cause unknown 

and unforeseeable to a railroad carrier or its of
ficer or agent in charge of the employee when 
the employee left a terminal. 

(b) EXEMPTION.-The Secretary of Transpor
tation may exempt a railroad carrier having not 

more than 15 employees covered by this chapter 
from the limitations imposed by this chapter. 
The Secretary may allow the exemption after a 
full hearing, [or good cause shown, and on de
ciding that the exemption is in the public inter
est and will not affect safety adversely. The ex
emption shall be [or a specific period of time and 
is subject to review at least annually. The ex
emption may not authorize a carrier to require 
or allow its employees to be on duty more than 
a total of 16 hours in a 24-hour period. 
§21103. Limitations on duty hours of train 

employees 
(a) GENERAL-Except as provided in sub

section (c) of this section, a railroad carrier and 
its officers and agents may not require or allow 
a train employee to remain or go on duty-

(1) unless that employee has had at least 8 
consecutive hours off duty during the prior 24 
hours; or 

(2) after that employee has been on duty for 
12 consecutive hours, until that employee has 
had at least 10 consecutive hours off duty. 

(b) DETERMINING TIME ON DUTY.-/n deter
mining under subsection (a) of this section the 
time a train employee is on or off duty, the fol
lowing rules apply: 

(1) Time on duty begins when the employee re
ports [or duty and ends when the employee is fi
nally released from duty. 

(2) Time the employee is engaged in or con
nected with the movement of a train is time on 
duty. 

(3) Time spent performing any other service 
[or the railroad carrier during a 24-hour period 
in which the employee is engaged in or con
nected with the movement of a train is time on 
duty. 

( 4) Time spent in deadhead transportation to 
a duty assignment is time on duty, but time 
spent in deadhead transportation [rom a duty 
assignment to the place of final release is nei
ther time on duty nor time off duty. 

(5) An interim period available [or rest at a 
place other than a designated terminal is time 
on duty. 

(6) An interim period available [or less than 4 
hours rest at a designated terminal is time on 
duty. 

(7) An interim period available [or at least 4 
hours rest at a place with suitable facilities [or 
food and lodging is not time on duty when the 
employee is prevented [rom getting to the em
ployee's designated terminal by any of the fol
lowing: 

(A) a casualty. 
(B) a track obstruction. 
(C) an act of God. 
(D) a derailment or major equipment failure 

resulting [rom a cause that was unknown and 
unforeseeable to the railroad carrier or its offi
cer or agent in charge of that employee when 
that employee left the designated terminal. 

(C) EMERGENCIES.-A train employee on the 
crew of a wreck or relief train may be allowed 
to remain or go on duty [or not more than 4 ad
ditional hours in any period ot 24 consecutive 
hours when an emergency exists and the work 
of the crew is related to the emergency. In this 
subsection, an emergency ends when the track is 
cleared and the railroad line is open for traffic. 
§21104. Limitations on duty hours of signal 

employees 
(a) GENERAL.-(1) In paragraph (2)(C) of this 

subsection, " 24-hour period " means the period 
beginning when a signal employee reports [or 
duty immediately after 8 consecutive hours off 
duty or, when required under paragraph (2)(B) 
of this subsection , after 10 consecutive hours off 
duty . 

(2) Except as provided in subsection (c) of this 
section, a railroad carrier and its officers and 
agents may not require or allow a signal em
ployee to remain or go on duty-

(A) unless that employee has had at least 8 
consecutive hours off duty during the prior 24 
hours; 

(B) after that employee has been on duty [or 
12 consecutive hours, until that employee has 
had at least 10 consecutive hours off duty; or 

(C) after that employee has been on duty a 
total of 12 hours during a 24-hour period, or 
after the end of that 24-hour period, whichever 
occurs' [irst, until that employee has had at least 
8 consecutive hours off duty. 

(b) DETERMINING TIME ON DUTY.-ln deter
mining under subsection (a) of this section the 
time a signal employee is on duty or off duty, 
the following rules apply: 

(1) Time on duty begins when the employee re
ports [or duty and ends when the employee is fi
nally released [rom duty. 

(2) Time spent performing any other service 
[or the railroad carrier during a 24-hour period 
in which the employee is engaged in installing, 
repairing, or maintaining signal systems is time 
on duty. 

(3) Time spent returning [rom a trouble call, 
whether the employee goes directly to the em
ployee 's residence or by way of the employee's 
headquarters, is neither time on duty nor time 
off duty, except that up to one hour of that time 
spent returning [rom the final trouble call of a 
period of continuous or broken service is time off 
duty. 

(4) If, at the end of scheduled duty hours, an 
employee has not completed the trip [rom the 
final outlying worksite of the duty period to the 
employee's headquarters or directly to the em
ployee's residence, the time after the scheduled 
duty hours necessarily spent in completing the 
trip to the residence or headquarters is neither 
time on duty nor time off duty. 

(5) If an employee is released [rom duty at an 
outlying worksite before the end of the employ
ee's scheduled duty hours to comply with this 
section, the time necessary [or the trip [rom the 
worksite to the employee's headquarters or di
rectly to the employee's residence is neither time 
on duty nor time off duty. 

(6) Time spent in transportation on an 
ontrack vehicle, including time referred to in 
paragraphs (3)-(5) of this subsection, is time on 
duty. 

(7) A regularly scheduled meal period or an
other release period of at least 30 minutes but 
not more than one hour is time off duty and 
does not break the continuity of service of the 
employee under this section, but a release period 
of more than one hour is time off duty and does 
break the continuity of service. 

(c) EMERGENCIES.-A signal employee may be 
allowed to remain or go on duty [or not more 
than 4 additional hours in any period of 24 con
secutive hours when an emergency exists and 
the work of that employee is related to the emer
gency. In this subsection, an emergency ends 
when the signal system is restored to service. 
§21105. Limitations on duty hours of dill-

patching service employees 
(a) APPLICATION.-This section applies, rather 

than section 21103 or 21104 of this title, to a 
train employee or signal employee during any 
period of time the employee is performing duties 
of a dispatching service employee. 

(b) GENERAL-Except as provided in sub
section (d) of this section, a dispatching service 
employee may not be required or allowed to re
main or go on duty [or more than-

(]) a total of 9 hours during a 24-hour period 
in a tower, office, station, or place at which at 
least 2 shifts are employed; or 

(2) a total of 12 hours during a 24-hour period 
in a tower, office, station, or place at which 
only one shift is employed. 

(c) DETERMINING TIME ON DUTY.-Under sub
section (b) of this section, time spent performing 
any other service [or the railroad carrier during 
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a 24-hour period in which the employee is on 
duty in a tower, office, station, or other place is 
time on duty in that tower, office, station, or 
place. 

(d) EMERGENCIES.-When an emergency exists, 
a dispatching service employee may be allowed 
to remain or go on duty for not more than 4 ad
ditional hours during a period of 24 consecutive 
hours tor not more than 3 days during a period 
of 7 consecutive days. 
§21106. Limitations on employee sleeping 

quarters 
A railroad carrier and its officers and 

agents-
(1) may provide sleeping quarters (including 

crew quarters, camp or bunk cars, and trailers) 
for employees, and any individuals employed to 
maintain the right of way of a railroad carrier, 
only if the sleeping quarters are clean, safe, and 
sanitary and give those employees and individ
uals an opportunity for rest free from the inter
ruptions caused by noise under the control of 
the carrier; and 

(2) may not begin, after July 7, 1976, construc
tion or reconstruction of sleeping quarters re
ferred to in clause (1) of this section in an area 
or in the immediate vicinity of an area, as deter
mined under regulations prescribed by the Sec
retary of Transportation, in which railroad 
switching or humping operations are performed. 
§21107. Maximum duty hours and subjects of 

collective bargaining 
The number of hours established by this chap

ter that an employee may be required or allowed 
to be on duty is the maximum number of hours 
consistent with safety. Shorter hours of service 
and time on duty of an employee are proper sub
jects tor collective bargaining between a railroad 
carrier and its employees. 

Sec. 

CHAPTER 213-PENALTIES 
SUBCHAPTER I-CIVIL PENALTIES 

21301. Chapter 201 general violations. 
21302. Chapter 201 accident and incident viola

tions and chapter 203-209 viola
tions. 

21303. Chapter 211 violations. 
21304. Willfulness requirement for penalties 

against individuals. 
SUBCHAPTER II-CRIMINAL PENALTIES 

21311. Records and reports. 
SUBCHAPTER I-CIVIL PENALTIES 

§21301. Chapter 201 general violations 
(a) PENALTY.-(]) Subject to section 21304 of 

this title, a person violating a regulation pre
scribed or order issued by the Secretary of 
Transportation under chapter 201 of this title is 
liable to the United States Government for a 
civil penalty. The Secretary shall impose the 
penalty applicable under paragraph (2) of this 
subsection. A separate violation occurs for each 
day the violation continues. 

(2) The Secretary shall include in, or make ap
plicable to, each regulation prescribed and order 
issued under chapter 201 of this title a civil pen
alty tor a violation. The amount of the penalty 
shall be at least $250 but not more than $10,000. 
However, when a grossly negligent violation or 
a pattern of repeated violations has caused an 
imminent hazard of death or injury to individ
uals, or has caused death or injury, the amount 
may be not more than $20,000. 

(3) The Secretary may compromise the amount 
of a civil penalty imposed under this subsection 
to not less than $250 before referral to the Attor
ney General. 

(b) SETOFF.-The Government may deduct the 
amount of a civil penalty imposed or com
promised under this section from amounts it 
owes the person liable tor the penalty. 

(c) DEPOSIT IN TREASURY.-A civil penalty 
collected under this section or section 20113(b) of 
this title shall be deposited in the Treasury as 
miscellaneous receipts. 
§21302. Chapter 201 accitknt and incitknt 

violations and chapter 203-209 violations 
(a) PENALTY.-(1) Subject to section 21304 of 

this title, a person violating a regulation pre
scribed or order issued under chapter 201 of this 
title related to accident and incident reporting 
or investigation, or violating chapters 203-209 of 
this title or a regulation or requirement pre
scribed or order issued under chapters 203-209, is 
liable to the United States Government tor a 
civil penalty. An act by an individual that 
causes a railroad carrier to be in violation is a 
violation. A separate violation occurs for each 
day the violation continues. 

(2) The Secretary of Transportation imposes a 
civil penalty under this subsection. The amount 
of the penalty shall be at least $250 but not more 
than $10,000. However when a grossly negligent 
violation or a pattern of repeated violations has 
caused an imminent hazard of death or injury 
to individuals, or has caused death or injury, 
the amount may be not more than $20,000. 

(3) If the Secretary does not compromise the 
amount of a civil penalty under section 3711 of 
title 31, the Secretary shall refer the matter to 
the Attorney General for collection. 

(b) CIVIL ACTIONS TO COLLECT.-The Attor
ney General shall bring a civil action to collect 
a civil penalty that is referred to the Attorney 
General tor collection under subsection (a) of 
this section. The action may be brought in the 
judicial district in which the violation occurred 
or the defendant has its principal executive of
fice. If the action is against an individual, the 
action also may be brought in the judicial dis
trict in which the individual resides. 
§21303. Chapter 211 violations 

(a) PENALTY.-(1) Subject to section 21304 of 
this title, a person violating chapter 211 of this 
title is liable to the United States Government 
tor a civil penalty. An act by an individual that 
causes a railroad carrier to be in violation is a 
violation. For a violation of section 21106 of this 
title, a separate violation occurs tor each day a 
facility is not in compliance. 

(2) The Secretary of Transportation imposes a 
civil penalty under this subsection. The amount 
of the penalty may be not more than $1,000. 

(3) If the Secretary does not compromise the 
amount of a civil penalty under section 3711 of 
title 31, the Secretary shall refer the matter to 
the Attorney General tor collection. 

(b) CIVIL ACTIONS TO COLLECT.-(]) The At
torney General shall bring a civil action to col
lect a civil penalty that is referred to the Attor
ney General tor collection under subsection (a) 
of this section after satisfactory information is 
presented to the Attorney General. The action 
may be brought in the judicial district in which 
the violation occurred or the defendant has its 
principal executive office. If the action is 
against an individual, the action also may be 
brought in the judicial district in which the in
dividual resides. 

(2) A civil action under this subsection must 
be brought not later than 2 years after the date 
of the violation unless administrative notifica
tion under section 3711 of title 31 is given within 
that 2-year period to the person committing the 
violation. However, even if notification is given, 
the action must be brought within the period 
specified in section 2462 of title 28. 

(c) IMPUTATION OF KNOWLEDGE.-In any pro
ceeding under this section , a railroad carrier is 
deemed to know the acts of its officers and 
agents. 
§21304. Willfulness requirement for penalties 

against individuals 
A civil penalty under this subchapter may be 

imposed against an individual only tor a willful 

violation. An individual is deemed not to have 
committed a willful violation if the individual 
was following the direct order of a railroad car
rier official or supervisor under protest commu
nicated to the official or supervisor. The indi
vidual is entitled to document the protest. 

SUBCHAPTER II-CRIMINAL PENALTIES 
§21311. Records and reports 

(a) RECORDS AND REPORTS UNDER CHAPTER 
201.-A person shall be fined under title 18, im
prisoned for not more than 2 years, or both, if 
the person knowingly and willfully-

(1) makes a false entry in a record or report 
required to be made or preserved under chapter 
201 of this title; 

(2) destroys, mutilates, changes, or by another 
means falsifies such a record or report; 

(3) does not enter required specified facts and 
transactions in such a record or report; 

( 4) makes or preserves such a record or report 
in violation of a regulation prescribed or order 
issued under chapter 201 of this title; or 

(5) files a false record or report with the Sec
retary of Transportation. 

(b) ACCIDENT AND INCIDENT REPORTS.-A rail
road carrier not filing the report required by 
section 20901 of this title shall be fined not more 
than $100 for each violation and not more than 
$100 tor each day during which the report is 
overdue. 

PART B-ASSIST ANCE 
CHAPTER 221-LOCAL RAIL FREIGHT 

ASSISTANCE 
Sec. 
22101. Financial assistance for State projects. 
22102. Eligibility . 
22103. Applications. 
22104. State rail plan financing. 
22105. Sharing project costs. 
22106. Limitations on financial assistance. 
22107. Records, audits, and information. 
22108. Authorization of appropriations. 
§22101. Financial assistance for State 

projects 
(a) GENERAL.-The Secretary of Transpor

tation shall provide financial assistance to a 
State, as provided under this chapter, for a rail 
freight assistance project of the State when a 
rail carrier subject to subchapter I of chapter 
105 of this title maintains a rail line in the 
State. The assistance is for the cost of-

(1) acquiring, in any way the State considers 
appropriate, an interest in a rail line or rail 
property to maintain existing, or to provide fu
ture, rail freight transportation, but only if the 
Interstate Commerce Commission has author
ized, or exempted from the requirements of that 
authorization, the abandonment of, or the dis
continuance of rail transportation on, the rail 
line related to the project; 

(2) improving and rehabilitating rail property 
on a rail line to the extent necessary to allow 
adequate and efficient rail freight transpor
tation on the line, but only if the rail carrier 
certifies that the rail line related to the project 
carried not more than 5,000,000 gross ton-miles 
of freight a mile in the prior year; and 

(3) building rail or rail-related facilities (in
cluding new connections between at least 2 ex
isting rail lines, intermodal freight terminals, 
sidings, bridges, and relocation of existing lines) 
to improve the quality and efficiency of the rail 
freight transportation, but only if the rail car
rier certifies that the rail line related to the 
project carried not more than 5,000,000 gross 
ton-miles of freight a mile in the prior year. 

(b) CALCULATING COST-BENEFIT RATIO.-The 
Secretary shall establish a methodology tor cal
culating the ratio of benefits to costs of projects 
proposed under this chapter. In establishing the 
methodology, the Secretary shall consider the 
need tor equitable treatment of different regions 
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of the United States and different commodities 
transported by rail. The establishment of the 
methodology is committed to the discretion of 
the Secretary . 

(c) CONDITIONS.-(1) Assistance for a project 
shall be provided under this chapter only if-

( A) a rail carrier certifies that the rail line re
lated to the project carried more than 20 car
loads ,a mile during the most recent year during 
which transportation was provided by the car
rier on the line: and 

(B) the ratio of benefits to costs for the 
project, as calculated using the methodology es
tablished under subsection (b) of this section, is 
more than 1.0. 

(2) If the rail carrier that provided the trans
portation on the rail line is no longer in exist
ence, the applicant tor the project shall provide 
the information required by the certification 
under paragraph (l)(A) of this subsection in the 
way the Secretary prescribes. 

(3) The Secretary may waive the requirement 
of paragraph (l)(A) or (2) of this subsection if 
the Secretary-

( A) decides that the rail line has contractual 
guarantees of at least 40 carloads a mile for 
each of the first 2 years of operation of the pro
posed project; and 

(B) finds that there is a reasonable expecta
tion that the contractual guarantees will be ful
filled. 

(d) LIMITATIONS ON AMOUNTS.-A State may 
not receive more than 15 percent of the amounts 
provided in a fiscal year under this chapter. Not 
more than 20 percent of the amounts available 
under this chapter may be provided in a fiscal 
year for any one project. 
§22102. Eligibility 

A State is eligible to receive financial assist
ance under this chapter only when the State 
complies with regulations the Secretary of 
Transportation prescribes under this chapter 
and the Secretary decides that-

(1) the State has an adequate plan tor rail 
transportation in the State and a suitable proc
ess for updating, revising, and modifying the 
plan: 

(2) the State plan is administered or coordi
nated by a designated State authority and pro
vides tor a fair distribution of resources; 

(3) the State authority-
( A) is authorized to develop, promote, super

vise, and support safe, adequate, and efficient 
rail transportation; 

(B) employs or will employ sufficient q-Ualified 
and trained personnel; 

(C) maintains or will maintain adequate pro
grams of investigation, research, promotion, and 
development with opportunity tor public partici
pation: and 

(D) is designated and directed to take all 
practicable steps (by itself or with other State 
authorities) to improve rail transportation safe
ty and reduce energy use and pollution related 
to transportation; and 

( 4) the State has ensured that it maintains or 
will maintain adequate procedures tor financial 
control, accounting, and performance evalua
tion for the proper use of assistance provided by 
the United States Government. 
§22103. Applicatioru 

(a) FILING.-A State must file an application 
with the Secretary of Transportation tor finan
cial assistance for a project described under sec
tion 22101(a) of this title not later than January 
1 of the fiscal year tor which amounts have been 
appropriated. However, tor a fiscal year for 
which the authorization of appropriations tor 
assistance under this chapter has not been en
acted by the first day of the fiscal year, the 
State must file the application not later than 90 
days after the date of enactment of a law au
thorizing the appropriations tor that fiscal year. 

The Secretary shall prescribe the form of the ap
plication. 

(b) CONSIDERATIONS.-In considering an ap
plication under this subsection, the Secretary 
shall consider the following: 

(1) the percentage of rail lines that rail car
riers have identified to the Interstate Commerce 
Commission for abandonment or potential aban
donment in the State. 

(2) the likelihood of future abandonments in 
the State. 

(3) the ratio of benefits to costs for a proposed 
project calculated using the methodology estab
lished under section 22101(b) of this title. 

(4) the likelihood that the rail line will con
tinue operating with assistance. 

(5) the impact of rail bankruptcies, rail re
structuring, and rail mergers on the State. 
§22104. State rail plan financing 

(a) ENTITLEMENT AND USES.-On the first day 
of each fiscal year, each State is entitled to 
$36,000 of the amounts made available under 
section 22108 of this title during that fiscal year 
to be used-

(1) to establish, update, revise, and modify the 
State plan required by section 22102 of this title; 
or 

(2) to carry out projects described in section 
22101(a)(l), (2), or (3) of this title, as designated 
by the State, if those projects meet the require
ments of section 22101(c)(l)(B) of this title. 

(b) APPLICATIONS.-Each State must apply for 
amounts under this section not later than the 
first day of the fiscal year for which the 
amounts are available. However, for any fiscal 
year tor which the authorization of appropria
tions tor financial assistance under this chapter 
has not been enacted by the first day of the fis
cal year, the State must apply for amounts 
under this section not later than 60 days after 
the date of enactment of a law authorizing the 
appropriations tor that fiscal year. Not later 
than 60 days after receiving an application, the 
Secretary of Transportation shall consider the 
application and notify the State of the approval 
or disapproval of the application. 

(c) AVAILABILITY OF AMOUNTS.-Amounts pro
vided under this section remain available to a 
State tor obligation tor the first 3 months after 
the end of the fiscal year for which the amounts 
were made available. Amounts not applied tor 
under this section or that remain unobligated 
after the first 3 months after the end of the fis
cal year for which the amounts were made 
available are available to the Secretary for 
projects meeting the requirements of this chap
ter. 
§22105. Sharing project c011tB 

(a) GENERAL.-(1) The United States Govern
ment's share of the costs of financial assistance 
for a project under this chapter is 50 percent, 
except that for assistance provided under sec
tion 22101(a)(2) of this title, the Government's 
share is 70 percent. The State may pay its share 
of the costs in cash or through the following 
benefits, to the extent that the benefits other
wise would not be provided: 

(A) forgiveness of taxes imposed on a rail car
rier or its property. 

(B) real and tangible personal property (pro
vided by the State or a person for the State) nec
essary for the safe and efficient operation of rail 
freight transportation. 

(C) track rights secured by the State for a rail 
carrier. 

(D) the cash equivalent of State salaries tor 
State employees working on the State project, 
except overhead and general administrative 
costs. 

(2) A State may pay more than its required 
percentage share of the costs of a project under 
this chapter. When a State, or a person acting 
tor a State, pays more than the State share of 

the costs of its projects during a fiscal year, the 
excess amount shall be applied to the State 
share tor the costs of the State projects for later 
fiscal years. 

(b) AGREEMENTS TO COMBINE AMOUNTS.
States may agree to combine any part of the 
amounts made available under this chapter to 
carry out a project that is eligible for assistance 
under this chapter when-

(1) the project will benefit each State making 
the agreement: and 

(2) the agreement is not a violation of State 
law. 
§22106. Limitation. on financial a.Bi8tance 

(a) GRANTS AND LOANS.-A State shall use fi
nancial assistance for projects under this chap
ter to make a grant or lend money to the owner 
of rail property, or a rail carrier providing rail 
transportation, related to a project being as
sisted. The State shall decide on the financial 
terms of the grant or loan, except that the time 
for making grant advances shall comply with 
regulations of the Secretary of the Treasury. 

(b) HOLDING AND USE OF GOVERNMENT'S 
SHARE.-The State shall place the United States 
Government's share of money that is repaid in 
an interest-bearing account. However, the Sec
retary of Transportation may allow a borrower 
to place that money, for the benefit of the State, 
in a bank designated by the Secretary of the 
Treasury under section 10 of the Act of June 11, 
1942 (12 U.S.C. 265). The State shall use the 
money and accumulated interest to make other 
grants and loans under this chapter. 

(c) PAYMENT OF UNUSED MONEY AND ACCUMU
LATED INTEREST.-The State may pay the Sec
retary of Transportation the Government's 
share of unused money and accumulated inter
est at any time. However, the State must pay the 
unused money and accumulated interest to the 
Secretary when the State ends its participation 
under this chapter. 

(d) ENCOURAGING PART/C/PATION.-To the 
maximum extent possible, the State shall en
courage the participation of shippers, rail car
riers, and local communities in paying the State 
share of assistance costs. 

(e) RETENTION OF CONTINGENT INTEREST.
Each State shall retain a contingent interest (re
deemable preference shares) for the Govern
ment's share of amounts in a rail line receiving 
assistance under this chapter. The State may 
collect its share of the amounts used tor the rail 
line if-

(1) an application for abandonment of the rail 
line is filed under chapter 109 of this title; or 

(2) the rail line is sold or disposed of after it 
has received assistance under this chapter. 
§22107. Recordll, audits, and information 

(a) RECORDS.-Each recipient of financial as
sistance through an arrangement under this 
chapter shall keep records required by the Sec
retary of Transportation. The records shall be 
kept for 3 years after a project is completed and 
shall disclose-

(1) the amount of, and disposition by the re
cipient, of the assistance; 

(2) the total costs of the project for which the 
assistance was given or used; 

(3) the amount of that part of the costs of the 
project paid by other sources; and 

(4) any other records that will make an effec
tive audit easier. 

(b) AUDITS.-The Secretary and the Comptrol
ler General shall make regular financial and 
performance audits, as provided under chapter 
75 of title 31, of activities and transactions as
sisted under this chapter. 

(c) lNFORMATION.-The Interstate Commerce 
Commission shall provide the Secretary with in
formation the Secretary requests to assist in car
rying out this chapter. The Commission shall 
provide the information not later than 30 days 
after receiving a request from the Secretary. 
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(d) LIST OF RAIL LlNES.-Not later than Au

gust 1 of each year, each rail carrier subject to 
subchapter I of chapter 105 of this title shall 
submit to the Secretary a list of the rail lines of 
the carrier that carried not more than 5,000,000 
gross ton-miles of freight a mile in the prior 
year. 
§22108. Authorization of appropriatiorn~ 

(a) GENERAL.-No amount may be appro
priated to the Secretary of Transportation tor 
any period after September 30, 1991, to carry out 
this chapter. 

(b) DISTRIBUTION OF AMOUNTS.-The Sec
retary shall establish procedures necessary to 
ensure that amounts available to the Secretary 
for projects under this chapter are distributed 
not later than April 1 of the fiscal year tor 
which the amounts are appropriated. If any 
amounts are not distributed by April 1, the Sec
retary shall report to the Committee on Energy 
and Commerce of the House of Representatives 
and the Committee on Commerce, Science, and 
Transportation of the Senate on the status of 
those amounts and the reasons tor the delay in 
distribution. 

(c) AVAILABILITY OF OTHER AMOUNTS.
Amounts appropriated to carry out section 5(i) 
of the Department of Transportation Act for fis
cal year 1990 that are not applied for or that re
main unobligated on January 1, 1991, are avail
able to the Secretary tor projects under this 
chapter. . 

PART C-P ASSENGER TRANSPORT AT ION 
CHAPTER 241-GENERAL 

Sec. 
24101. Findings, purpose, and goals. 
24102. Definitions. 
24103. Loan guarantees. 
24104. Enforcement. 
24105. Authorization of appropriations. 
§24101. Findings, purpose, and goals 

(a) FINDINGS.-(1) Public convenience and ne
cessity require that Amtrak, to the extent its 
budget allows, provide modern, cost-efficient, 
and energy-efficient intercity rail passenger 
transportation between crowded urban areas 
and in other areas of the United States. 

(2) Rail passenger transportation can help al
leviate overcrowding of airways and airports 
and on highways. 

(3) A traveler in the United States should 
have the greatest possible choice of transpor
tation most convenient to the needs of the trav
eler. 

(4) A greater degree of cooperation is nec
essary among Amtrak, other rail carriers, State, 
regional, and local governments, the private sec
tor, labor organizations, and suppliers of serv
ices and equipment to Amtrak to achieve a per
formance level sufficient to justify expending 
public money. 

(5) Modern and efficient commuter rail pas
senger transportation is important to the viabil
ity and well-being of major urban areas and to 
the energy conservation and self-sufficiency 
goals of the United States. 

(6) As a rail passenger transportation entity, 
Amtrak should be available to operate commuter 
rail passenger transportation through its sub
sidiary, Amtrak Commuter, under contract with 
commuter authorities that do not provide the 
transportation themselves as part of the govern
mental function of the State. 

(7) The Northeast Corridor is a valuable re
source of the United States used by intercity 
and commuter rail passenger transportation and 
freight transportation. 

(8) Greater coordination between intercity and 
commuter rail passenger transportation is re
quired. 

(b) PURPOSE.-By using innovative operating 
and marketing concepts, Amtrak shall provide 
intercity and commuter rail passenger transpor-

tation that completely develops the potential of 
modern rail transportation to meet the intercity 
and commuter passenger transportation needs of 
the United States. 

(c) GOALS.-Amtrak shall-
(1) use its best business judgment in acting to 

minimize United States Government subsidies, 
including-

( A) increasing fares; 
(B) increasing revenue from the transpor

tation of mail and express; 
(C) reducing losses on food service; 
(D) improving its contracts with operating rail 

carriers; 
(E) reducing management costs; and 
(F) increasing employee productivity; 
(2) minimize Government subsidies by encour

aging State, regional, and local governments 
and the private sector to share the cost of pro
viding rail passenger transportation, including 
the cost of operating facilities; 

(3) carry out strategies to achieve immediately 
maximum productivity and efficiency consistent 
with safe and efficient transportation; 

(4) operate Amtrak trains, to the maximum ex
tent feasible, to all station stops within 15 min
utes of the time established in public timetables; 

(5) develop transportation on rail corridors 
subsidized by States and private parties; 

(6) implement schedules based on a system
wide average speed of at least 60 miles an hour 
that can be achieved with a degree of reliability 
and passenger comfort; 

(7) encourage rail carriers to assist in improv
ing intercity rail passenger transportation; 

(8) improve generally the performance of Am
trak through comprehensive and systematic 
operational programs and employee incentives; 

(9) carry out policies that ensure equitable ac
cess to the Northeast Corridor by intercity and 
commuter rail passenger transportation; 

(10) coordinate the uses of the Northeast Cor
ridor, particularly intercity and commuter rail 
passenger transportation; and 

(11) maximize the use of its resources, includ
ing the most cost-effective use of employees, fa
cilities, and real property. 

(d) MINIMIZING GOVERNMENT SUBSIDIES.-To 
carry out subsection (c)(ll) of this section, Am
trak is encouraged to make agreements with the 
private sector and undertake initiatives that are 
consistent with good business judgment and de
signed to maximize its revenues and minimize 
Government subsidies. 
§24102. Definitions 

In this part-
(1) "auto-terry transportation" means inter

city rail passenger transportation-
( A) of automobiles or recreational vehicles and 

their occupants; and 
(B) when space is available, of used unoccu

pied vehicles. 
(2) "avoidable loss" means the avoidable costs 

ot providing rail passenger transportation, less 
revenue attributable to the transportation, as 
determined by the Interstate Commerce Commis
sion under section 553 of title 5. 

(3) "basic system" means the system of inter
city rail passenger transportation designated by 
the Secretary of Transportation under section 4 
of the Amtrak Improvement Act of 1978 and ap
proved by Congress, and transportation required 
to be provided under section 24705(a) of this t i tle 
and section 4(g) of the Act, including changes in 
the system or transportation that Amtrak makes 
using the route and service criteria. 

(4) " commuter authority" .means a State, 
local , or regional entity established to provide, 
or make a contract providing tor, commuter rail 
passenger transportation. 

(5) "commuter rail passenger transportation " 
means short-haul rail passenger transportation 
in metropolitan and suburban areas usually 
having reduced tare, multiple-ride, and com-

muter tickets and morning and evening peak pe
riod operations. 

(6) "intercity rail passenger transportation" 
means rail passenger transportation, except 
commuter rail passenger transportation. 

(7) "rail carrier" means a person providing 
rail transportation for compensation. 

(8) "rate" means a rate, fare, or charge tor 
rail transportation. 

(9) "regional transportation authority" means 
an entity established to provide passenger trans
portation in a region. . 

(10) "route and service criteria" means the 
criteria and procedures for making route and 
service decisions established under section 
404(c)(1)-(3)(A) of the Rail Passenger Service 
Act. 
§24103. Loan guarantees 

(a) GENERAL AUTHORITY.-With the approval 
of the Secretary of the Treasury and on terms 
the Secretary of Transportation may prescribe, 
the Secretary of Transportation may guarantee 
a lender or lessor against loss of principal and 
interest or other contractual commitments on se
curities, obligations, leases, loans (or the refi
nancing of loans) issued to finance-

(]) the upgrading of roadbeds; and 
(2) the purchase or lease by Amtrak or a re

gional transportation authority of capital 
equipment and facilities necessary to improve 
rail passenger transportation. 

(b) MAXIMUM PERIOD OF GUARANTEE.-The 
maturity date or term of securities, obligations, 
leases, or loans, including extensions and re
newals, guaranteed under this section may not 
be more than 20 years from the date of issuance. 

(C) EFFECT OF GUARANTEE.-A guarantee 
under this section-

(]) is a general obligation of the United States 
Government; 

(2) is backed by the full faith and credit of the 
Government; 

(3) may not be revoked; 
(4) is conclusive evidence-
( A) that the guarantee complies fully with 

this part; and 
(B) of the approval and legality of all terms of 

the security, obligation, lease, or loan and of 
the guarantee; and 

(5) is valid and incontestable in the hands of 
a holder of a guaranteed security, obligation, 
lease, or loan, except tor fraud or material mis
representation by the holder. 

(d) MAXIMUM OUTSTANDING AMOUNT.-The 
total amount of the unpaid principal of the se
curities, obligations, leases, and loans outstand
ing at one time and guaranteed under this sec
tion may not be more than $930,000,000. That 
amount is reduced by the amount of securities, 
obligations, and loans paid by Amtrak under 
section 601(a)(3) or (b)(1)(E) of the Rail Pas
senger Service Act. 
· (e) ISSUANCE OF OBLIGATIONS.-(]) If the 

money available to the Secretary of Transpor- . 
tation is insufficient to enable the Secretary of 
Transportation to discharge the Secretary of 
Transportation's responsibilities under guaran
tees issued under subsection (a) of this section, 
the Secretary of Transportation shall issue obli
gations to the Secretary of the Treasury. The 
Secretary of the Treasury shall prescribe the 
terms of the obligations. When determining the 
interest rate tor the obligations, the Secretary of 
the Treasury shall consider the current average 
market yield on outstanding marketable obliga
tions of the Government of comparable matu
rities during the month before obligations are is
sued. 

(2) The Secretary of the Treasury shall buy 
obligations issued under this subsection. To buy 
the obligations, the Secretary may use as a pub
lic debt transaction proceeds from the sale of se
curities issued under chapter 31 of title 31. Secu
rities may be issued under chapter 31 to buy the 
obligations. 
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(3) The Secretary of the Treasury may sell ob

ligations bought under this subsection. A re
demption, purchase, or sale by the Secretary is 
a public debt transaction of the Government. 

(4) The Secretary of Transportation shall re
deem obligations referred to in this subsection 
[rom appropriations available under subsection 
(g) of this section. 

(f) LIMITATION.-A security , obligation , lease, 
or loan may not be guaranteed if the income 
[rom the security, obligation, lease, or loan is 
not gross income under chapter 1 of the Internal 
Revenue Code of 1986 (26 U.S.C. ch. 1). 

(g) AUTHORIZATION OF APPROPRIATIONS.
Amounts necessary [or the Secretary of Trans
portation to carry out this section may be ap
propriated to the Secretary. The amounts re
main available until expended. 
§24104. Enforcement 

(a) GENERAL.-(]) Except as provided in para
graph (2) of this subsection, only the Attorney 
General may bring a civil action when Amtrak 
or a rail carrier-

( A) engages in or adheres to an action, prac
tice, or policy inconsistent with this part; 

(B) obstructs or interferes with an activity au
thorized under this part; 

(C) refuses, [ails, or neglects to discharge its 
duties and responsibilities under this part; or 

(D) threatens-
(i) to engage in or adhere to an action, prac

tice, or policy inconsistent with this part; 
(ii) to obstruct or interfere with an activity 

authorized by this part; or 
(iii) to refuse, fail, or neglect to discharge its 

duties and responsibilities under this part. 
(2) An employee affected by any conduct or 

threat referred to in paragraph (1) of this sub
section, or an authorized employee representa
tive, may bring the civil action if the conduct or 
threat involves a labor agreement. 

(b) REVIEW OF DISCONTINUANCE OR REDUC
TION.-A discontinuance of a route, a train, or 
transportation, or a reduction in the frequency 
of transportation, by Amtrak is reviewable only 
in a civil action brought by the Attorney Gen
eral. 

(c) VENUE.-Except as otherwise prohibited by 
law, a civil action under this section may be 
brought in the district court of the United States 
tor a judicial district in which Amtrak or the 
rail carrier resides or is found. 
§24105. Authorization of appropriation~~ 

(a) GENERAL.-Not more than $712,000,000 may 
be appropriated to the Secretary of Transpor
tation tor the fiscal year ending September 30, 
1992, tor the benefit of Amtrak. 

(b) PAYMENT TO AMTRAK.-Amounts appro
priated under this section shall be paid to Am
trak under the budget request of the Secretary 
as approved or modified by Congress when the 
amounts are appropriated. A payment may not 
be made more frequently than once every 90 
days, unless Amtrak, for good cause, requests 
more frequent payment before a 90-day period 
ends. 

(c) AVAILABILITY OF AMOUNTS AND EARLY AP
PROPRIATIONS.-{]) Amounts appropriated 
under this section remain available until ex
pended. 

(2) Amounts [or capital acquisition$ and im
provements ma~ be appropriated in a fiscal year 
before the fiscal year in which the amounu will 
be obligated. 

(d) LIMITATIONS ON USE.-Amounts appro
priated under this section-

(1) tor operating and capital expenses of inter
city rail passenger tramportation may not be 
used tor commuter rail pas$enger transportation 
provided by Amtrak Commuter; and 

(2) may not be used to subsidize operating 
losses of commuter rail passenger or rail freight 
transportation. 
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§24301. Status and applicable laws 

(a) STATUS.-Amtrak-
(1) is a rail carrier under section 10102 of this 

title; 
(2) shall be operated and managed as a [or

profit corporation; and 
(3) is not a department, agency, or instrumen

tality of the United States Government. 
(b) PRINCIPAL OFFICE AND PLACE OF BUSI

NESS.-The principal office and place of busi
ness of Amtrak are in the District of Columbia. 
Amtrak is qualified to do business in each State 
in which Amtrak carries out an activity author
ized under this part. Amtrak shall accept service 
of process by certified mail addressed to the sec
retary of Amtrak at its principal office and 
place of business. Amtrak is a citizen only of the 
District of Columbia when deciding original ju
risdiction of the district courts of the United 
States in a civil action. 

(c) APPLICATION OF SUBTITLE IV.-(1) Subtitle 
IV of this title applies to Amtrak, except tor pro
visions related to the-

( A) regulation of rates; 
(B) abandonment or extension of rail lines 

used only [or passenger transportation and the 
abandonment or extension of operations over 
those lines; 

(C) regulation of routes and service; 
(D) discontinuance or change of rail pas

senger transportation operations; and 
(E) issuance of securities or the assumption of 

an obligation or liability related to the securities 
of others. 

(2) Notwithstanding this subsection-
( A) sections 10721-10724 of this title apply to 

Amtrak; 
(B) in markets in which transportation pro

vided by Amtrak is competitive with other car
riers on tares and total trip times, the Adminis
trator of General Services shall include Amtrak 
in the contract air program of the Adminis
trator; and 

(C) on application of an adversely affected 
motor carrier, the Interstate Commerce Commis
sion under any provision of subtitle IV of this 
title applicable to a carrier subject to subchapter 
I of chapter 105 of this title may hear a com
plaint about an unfair or predatory rate or mar
keting practice of Amtrak for a route or service 
operating at a loss. 

(d) APPLICATION OF SAFETY AND EMPLOYEE 
RELATIONS LAWS AND REGULATIONS.-Laws and 
regulations governing safety, employee represen
tation tor collective bargaining purposes, the 
handling of disputes between carriers and em
ployees, employee retirement, annuity, and un
employment .-ystems, and other dealings with 
employees that apply to a common carrier sub
ject to subchapter I of cllapter 105 of this title 
apply to Amtrak. 

(e) APPLICATION OF CERTAIN ADDITIONAL 
LAWS.-Section 552 of title 5, this part, and, to 
the extent consistent with this part, the District 
of Columbia Business Corporation Act (ch. 269, 
68 Stat. 177) apply to Amtrak. 

(f) LAWS GOVERNING LEASES AND CON
TRACTS.-The laws of the District of Columbia 
govern leases and contracts of Amtrak, regard
less of where they are executed. 

(g) NONAPPLICATION OF RATE, ROUTE, AND 
SERVICE LA ws.-A State or other law related to 
rates , routes, or service does not apply to Am
trak in connection with rail passenger transpor
tation. 

(h) NONAPPLICATION OF PAY PERIOD LAWS.
A State or local law related to pay periods or 
days [or payment of employees does not apply to 
Amtrak. Except when otherwise provided under 
a collective bargaining agreement, an employee 
of Amtrak shall be paid at least as frequently as 
the employee was paid on October 1, 1979. 

(i) NONAPPLICATION OF LAWS ON JOINT USE OR 
OPERATION OF FACILITIES AND EQUIPMENT.
Prohibitions of law applicable to an agreement 
[or the joint use or operation of facilities and 
equipment necessary to provide quick and effi
cient rail passenger transportation do not apply 
to a person making an agreement with Amtrak 
to the extent necessary to allow the person to 
make and carry out obligations under the agree
ment. 

(j) EXEMPTION FROM ADDITIONAL T AXES.-{1) 
In this subsection, "additional tax" means a tax 
or fee-

( A) on the acquisition, improvement, or own
ership of personal property by Amtrak; and 

(B) on real property, except a tax or fee on the 
acquisition of real property or on the value of 
real property not attributable to improvements 
made by Amtrak. 

(2) Amtrak is not required to pay an addi
tional tax because of an expenditure to acquire 
or improve real property, equipment, a facility, 
or right-ot-way material or structures used to 
provide rail passenger transportation. 

(k) EXEMPTION FROM TAXES LEVIED AFTER 
SEPTEMBER 30, 1981.-{1) Amtrak or a rail car
rier subsidiary of Amtrak is exempt [rom a tax 
or fee imposed by a State, a political subdivision 
of a State, or a local taxing authority and levied 
on it after September 30, 1981. However, Amtrak 
is not exempt from a tax or tee that it was re
quired to pay as of September 10, 1982. 

(2) The district courts of the United States 
have original jurisdiction over a civil action Am
trak brings to enforce this subsection and may 
grant equitable or declaratory relief requested 
by Amtrak. 

(l) WASTE DISPOSAL.-{1) An intercity rail 
passenger car manufactured after October 14, 
1990, shall be built to provide for the discharge 
of human waste only at a servicing facility. Am
trak shall retrofit each of its intercity rail pas
senger cars that was manufactured after May 1, 
1971, and before October 15, 1990, with a human 
waste disposal SYStem that provides tor the dis
charge of human waste only at a servicing facil
ity . Subject to appropriations-

( A) the retrofit program shall be completed not 
later than October 15, 1996; and 

(B) a car that does not provide [or the dis
charge of human waste only at a servicing facil
ity shall be removed [rom service after that date. 

(2) Section 361 of the Public Health Service 
Act (42 U.S.C. 264) and other laws of the United 
States, States, and local governments do not 
apply to waste disposal [rom rail carrier vehicles 
operated in intercity rail passenger transpor
tation. The district courts of the United States 
have original jurisdiction over a civil action Am
trak brings to enforce this .paragraph .and maJ( 
grant equitable or declaratory relief requested 
by Amtrak. 
§24/»2. 1Jeard ,, diJYCton 

(a) COMPOSITION AND TERMS.-(]) The board 
of directors of Amtrak is compo1ed of tlte follow
ing 9 directors, each of whom· must be a citizen 
of the United States: 

(A) the Secretary of TranJpartation. 
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(B) the President of Amtrak. 
(C) 3 individuals appointed by the President 

of the United States, by and with the advice 
and consent of the Senate, as follows: 

(i) one individual selected from a list of 3 
qualified individuals submitted by the Railway 
Labor Executives Association. 

(ii) one chief executive officer of a State se
lected from among the chief executive officers of 
States with an interest in rail transportation. 
The chief executive officer may select an indi
vidual to act as the officer's representative at 
board meetings. 

(iii) one individual selected as a representative 
of business with an interest in rail transpor
tation. 

(D) 2 individuals selected by the President of 
the United States from a list of names consisting 
of one individual nominated by each commuter 
authority tor which Amtrak Commuter provides 
commuter rail passenger transportation under 
section 24505 of this title and one individual 
nominated by each commuter authority in the 
region (as defined in section 102 of the Regional 
Rail Reorganization Act of 1973 (45 U.S.C. 702)) 
that provides its own commuter rail passenger 
transportation or makes a contract with an op
erator (except Amtrak Commuter), except that-

(i) one of the individuals selected must have 
been nominated by a commuter authority tor 
which Amtrak Commuter provides commuter rail 
transportation; or 

(ii) if Amtrak Commuter does not provide com
muter rail passenger transportation for any au
thority, the 2 individuals shall be selected from 
a list of 5 individuals submitted by commuter 
authorities providing transportation over rail 
property of Amtrak. 

(E) 2 individuals selected by the holders of the 
preferred stock of Amtrak. 

(2) An individual appointed under paragraph 
(J)(C) of this subsection serves for 4 years or 
until the individual's successor is appointed and 
qualified. Not more than 2 individuals ap
pointed under paragraph (J)(C) may be members 
of the same political party . 

(3) An individual selected under paragraph 
(l)(D) of this subsection serves for 2 years or 
until the individual's successor is selected. 

(4) An individual selected under paragraph 
(J)(E) of this subsection serves tor one year or 
until the individual's successor is selected. 

(5) The President of Amtrak serves as Chair
man of the Board. 

(6) The Secretary may be represented at a 
meeting of the board only by the Deputy Sec
retary of Transportation, the Administrator of 
the Federal Railroad Administration, or the 
General Counsel of the Department of Transpor
tation. 

(b) CUMULATIVE VOTING.-The articles of in
corporation of Amtrak shall provide for cumu
lative voting tor all stockholders. 

(c) CONFLICTS OF INTEREST.-When serving on 
the board, a director appointed by the President 
of the United States may not have-

(1) a financial or employment relationship 
with a rail carrier; and 

(2) a significant financial relationship or an 
employment relationship with a person compet
ing with Amtrak in providing passenger trans
portation. 

(d) PAY AND EXPENSES.-Each director not 
employed by the United States Government is 
entitled to $300 a day when performing board 
duties and powers. Each director is entitled to 
reimbursement for necessary travel , reasonable 
secretarial and professional staff support, and 
subsistence expenses incurred in attending 
board meetings. 

(e) VACANCIES.-A vacancy on the board is 
filled in the same way as the original selection, 
except that an individual appointed by the 
President of the United States under subsection 

(a)(1)(C) of this section to fill a vacaney occur
ring before the end of the term tor which the 
predecessor of that individual was appointed is 
appointed tor the remainder of that term. A va
caney required to be filled by appointment 
under subsection (a)(1)(C) must be filled not 
later than 120 days after the vacancy occurs. 

(f) BYLA ws.-The board may adopt and 
amend bylaws governing the operation of Am
trak. The bylaws shall be consistent with this 
part and the articles of incorporation. 
§24303. Officers 

(a) APPOINTMENT AND TERMS.-Amtrak has a 
President and other officers that are named and 
appointed by the board of directors of Amtrak. 
An officer of Amtrak must be a citizen of the 
United States. Officers of Amtrak serve at the 
pleasure of the board. 

(b) PAY.-The board may fix the pay of the of
ficers of Amtrak. An officer may not be paid 
more than the general level of pay tor officers of 
rail carriers with comparable responsibility. 

(c) CONFLICTS OF INTEREST.-When employed 
by Amtrak, an officer may not have a financial 
or employment relationship with another rail 
carrier, except that holding securities issued by 
a rail carrier is not deemed to be a violation of 
this subsection if the officer holding the securi
ties makes a complete public disclosure of the 
holdings and does not participate in any deci
sion directly affecting the rail carrier. 
§24304. Capitalization 

(a) STOCK.-Amtrak may have outstanding 
one issue of common stock and one issue of pre
ferred stock. Each type of stock is eligible tor a 
dividend. The articles of incorporation of Am
trak shall provide that-

(1) each type of stock must be fully paid and 
nonassessable; 

(2) common stock has a par value of $10 a 
share; and 

(3) preferred stock has a par value of $100 a 
share. 

(b) LIMITATIONS ON OWNERSHIP AND VOTING.
(]) A rail carrier or person controlling a rail car
rier-

(A) may not hold preferred stock of Amtrak; 
and 

(B) may vote not more than one-third of the 
total number of shares of outstanding common 
stock of Amtrak. 

(2) Additional common stock owned by a rail 
carrier or person controlling a rail carrier is 
deemed to be not outstanding tor voting and 
quorum purposes. 

(c) PREFERRED STOCK DIVIDENDS AND LIQ
UIDATION PREFERENCES.-The articles of incor
poration of Amtrak shall provide that-

(1) its preferred stock has a cumulative divi
dend of at least 6 percent a year; 

(2) if a dividend on the preferred stock is not 
declared and paid or set aside for payment, the 
deficiency shall be declared and paid or set 
aside for payment before a dividend or other dis
tribution is made on its common stock; 

(3) the preferred stock has a liquidation pref
erence over the common stock entitling holders 
of preferred stock to receive a liquidation pay
ment of at least par value plus all accrued un
paid dividends before a liquidation payment is 
made to holders of common stock; and 

(4) the preferred stock may be converted to 
common stock. 

(d) ISSUANCE OF PREFERRED STOCK TO SEC
RETARY.-(1) Not later than 30 days after the 
close of each fiscal quarter, Amtrak shall issue 
to the Secretary of Transportation preferred 
stock equal, to the nearest whole share, to the 
amount paid to Amtrak under section 24105 of 
this title during the quarter. 

(2) Preferred stock issued under this sub
section or section 304(c)(1) of the Rail Passenger 
Service Act is deemed to be issued on the date 

Amtrak receives the amounts for which the 
stock is issued. 

(e) TAXES AND FEES ON PREFERRED STOCK.- A 
tax or tee applies to preferred stock issued under 
this section only if specifically prescribed by 
Congress. 

(f) NONVOTING CERTIFICATES OF INDEBTED
NESS.-Amtrak may issue nonvoting certificates 
of indebtedness, except that an obligation with 
a liquidation interest superior to preferred stock 
issued to the Secretary or secured by a lien on 
property of Amtrak may be incurred when pre
ferred stock issued to the Secretary is outstand
ing only if the Secretary consents. 

(g) INSPECTION RIGHTS.-Stockholders of Am
trak have the rights of inspecting and copying 
set forth in section 45(b) of the District of Co
lumbia Business Corporation Act (ch. 269, 68 
Stat. 197) regardless of the amount of stock they 
hold. 
§24305. General authority 

(a) ACQUISITION AND OPERATION OF EQUIP
MENT AND FACIL/TIES.-(1) Amtrak may acquire, 
operate, maintain, and make contracts for the 
operation and maintenance of equipment and 
facilities necessary for intercity and commuter 
rail passenger transportation, the transpor
tation of mail and express, and auto-ferry trans
portation. 

(2) Amtrak shall operate and control directly, 
to the extent practicable, all aspects of the rail 
passenger transportation it provides. 

(b) MAINTENANCE AND REHABILITATION.-Am
trak may maintain and rehabilitate rail pas
senger equipment and shall maintain a regional 
maintenance plan that includes-

(1) a review panel at the principal office of 
Amtrak consisting of members the President of 
Amtrak designates; 

(2) a systemwide inventory of spare equipment 
parts in each operational region; 

(3) enough maintenance employees tor cars 
and locomotives in each region; 

(4) a systematic preventive maintenance pro
gram; 

(5) periodic evaluations of maintenance costs, 
time lags, and parts shortages and corrective ac
tions; and 

(6) other elements or activities Amtrak consid
ers appropriate. 

(C) MISCELLANEOUS AUTHORITY.-Amtrak 
may-

(1) make and carry out appropriate agree
ments; 

(2) transport mail and express and shall use 
all feasible methods to obtain the bulk mail busi
ness of the United States Postal Service; 

(3) improve its reservation system and adver
tising; 

(4) provide food and beverage services on its 
trains only if revenues from the services each 
year at least equal the cost of providing the 
services; 

(5) conduct research , development, and dem
onstration programs related to the mission of 
Amtrak; and 

(6) buy or lease rail rolling stock and develop 
and demonstrate improved rolling stock. 

(d) THROUGH ROUTES AND ]OINT FARES.-(1) 
Establishing through routes and joint fares be
tween Amtrak and other intercity rail passenger 
carriers and motor carriers of passengers is con
sistent with the public interest and the trans
portation policy of the United States. Congress 
encourages establishing those routes and tares. 

(2) Amtrak may establish through routes and 
joint tares with any domestic or international 
motor carrier, air carrier , or water carrier. 

(e) RAIL POLICE.-Amtrak may employ rail po
lice to provide security tor rail passengers and 
property of Amtrak. Rail police employed by 
Amtrak who have complied with a State law es
tablishing requirements applicable to rail police 
or individuals employed in a similar position 
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may be employed without regard to the law of 
another State containing those requirements. 

(f) DOMESTIC BUYING PREFERENCES.-(1) In 
this subsection, "United States" means the 
States, territories, and possessions of the United 
States and the District of Columbia. 

(2) Amtrak shall buy only-
( A) unmanufactured articles, material, and 

supplies mined or produced in the United States; 
or 

(B) manufactured articles, material, and sup
plies manufactured in the United States sub
stantially from articles, material, and supplies 
mined, produced, or manufactured in the United 
States. 

(3) Paragraph (2) of this subsection applies 
only when the cost of those articles, material, or 
supplies bought is at least $1,000,000. 

(4) On application of Amtrak, the Secretary of 
Transportation may exempt Amtrak [rom this 
subsection if the Secretary decides that-

( A) for particular articles, material, or sup
plies-

(i) the requirements of paragraph (2) of this 
subsection are inconsistent with the public in
terest; 

(ii) the cost of imposing those requirements is 
unreasonable; or 

(iii) the articles, material, or supplies, or the 
articles, material, or supplies [rom which they 
are manufactured, are not mined, produced, or 
manufactured in the United States in sufficient 
and reasonably available commercial quantities 
and are not of a satisfactory quality; or 

(B) rolling stock or power train equipment 
cannot be bought and delivered in the United 
States within a reasonable time. 
§24306. Mail, expreaa, and auto-ferry tran•

porlation 
(a) ACTIONS TO INCREASE REVENUES.-Amtrak 

shall take necessary action to increase its reve
nues from the transportation of mail and ex
press. To increase its revenues, Amtrak may pro
vide auto-ferry transportation as part of the 
basic passenger transportation authorized by 
this part. When requested by Amtrak, a depart
ment, agency, or instrumentality of the United 
States Government shall assist in carrying out 
this section. 

(b) AUTHORITY OF OTHERS TO PROVIDE AUTO
FERRY TRANSPORTATION.-(1) A person pri
marily providing auto-terry transportation and 
any other person not a rail carrier may provide 
auto-terry transportation over any route under 
a certificate issued by the Interstate Commerce 
Commission if the Commission finds that the 
auto-ferry transportation-

( A) will not impair the ability of Amtrak to re
duce its losses or increase its revenues; and 

(B) is required to meet the public demand. 
(2) A rail carrier that has not made a contract 

with Amtrak to provide rail passenger transpor
tation may provide auto-ferry transportation 
over its own rail lines. 

(3) State and local laws and regulations that 
impair the provision of auto-terry transpor
tation do not apply to Amtrak or a rail carrier 
providing auto-terry transportation. A rail car
rier may not refuse to participate with Amtrak 
in providing auto-terry transportation because a 
State or local law or regulation makes the trans
portation unlawful. 
§24307. Special tramportation 

(a) REDUCED FARE PROGRAM.-Amtrak shall 
maintain a reduced fare program for the follow
ing: 

(1) individuals at least 65 years of age. 
(2) individuals (except alcoholics and drug 

abusers) who-
( A) have a physical or mental impairment that 

substantially limits a major life activity of the 
individual; 

(B) have a record of an impairment; or 

(C) are regarded as having an impairment. 
(b) ACTIONS TO ENSURE ACCESS.-Amtrak may 

act to ensure access to intercity transportation 
tor elderly or handicapped individuals on pas
senger trains operated by or [or Amtrak. That 
action may include-

(1) acquiring special equipment; 
(2) conducting special training tor employees; 
(3) designing and acquiring new equipment 

and facilities; 
(4) eliminating barriers in existing equipment 

and facilities to comply with the highest stand
ards of design, construction, and alteration of 
property to accommodate elderly and handi
capped individuals; and 

(5) providing special assistance to elderly and 
handicapped individuals when getting on and 
off trains and in terminal areas. 

(c) EMPLOYEE TRANSPORTATION.-(1) In this 
subsection, "rail carrier employee" means-

( A) an active full-time employee of a rail car
rier or terminal company and includes an em
ployee on furlough or leave of absence; 

(B) a retired employee of a rail carrier or ter
minalcompany;and 

(C) a dependent of an employee referred to in 
clause (A) or (B) of this paragraph. 

(2) Amtrak shall ensure that a rail carrier em
ployee eligible tor tree or reduced-rate rail 
transportation on April 30, 1971, under an 
agreement in ettect on that date is eligible, to 
the greatest extent practicable, tor tree or re
duced-rate intercity rail passenger transpor
tation provided by Amtrak under this part, if 
space is available, on terms similar to those 
available on that date under the agreement. 
However, Amtrak may apply to all rail carrier 
employees eligible to receive tree or reduced-rate 
transportation under any agreement a single 
systemwide schedule of terms that Amtrak de
cides applied to a majority ot employees on that 
date under all those agreements. Unless Amtrak 
and a rail carrier make a different agreement, 
the carrier shall reimburse Amtrak at the rate of 
25 percent of the systemwide average monthly 
yield of each revenue passenger-mile. The reim
bursement is in place of costs Amtrak incurs re
lated to tree or reduced-rate transportation, in
cluding liability related to travel of a rail carrier 
employee eligible for free or reduced-rate trans
portation. 

(3) This subsection does not prohibit the Inter
state Commerce Commission from ordering retro
active relief in a proceeding begun or reopened 
after October 1, 1981. 
§24308. Uae of facilitie• and providing aerv

icea to Amtrak 
(a) GENERAL AUTHORITY.-(1) Amtrak may 

make an agreement with a rail carrier or re
gional transportation authority to use facilities 
of, and have services provided by, the carrier or 
authority under terms on which the parties 
agree. The terms shall include a penalty [or un
timely performance. 

(2)(A) If the parties cannot agree and if the 
Interstate Commerce Commission finds it nec
essary to carry out this part, the Commission 
shall-

(i) order that the facilities be made available 
and the services provided to Amtrak; and 

(ii) prescribe reasonable terms and compensa
tion tor using the facilities and providing the 
services. 

(B) When prescribing reasonable compensa
tion under subparagraph (A) of this paragraph, 
the Commission shall consider quality of service 
as a major factor when determining whether, 
and the extent to which, the amount of com
pensation shall be greater than the incremental 
costs of using the facilities and providing the 
services. 

(C) The Commission shall decide the dispute 
not later than 90 days after Amtrak submits the 
dispute to the Commission. 

(3) Amtrak's right to use the facilities or have 
the services provided is conditioned on payment 
of the compensation. If the compensation is not 
paid promptly, the rail carrier or authority enti
tled to it may bring an action against Amtrak to 
recover the amount owed. 

( 4) Amtrak shall seek immediate and appro
priate legal remedies to enforce its contract 
rights when track maintenance on a route over 
which Amtrak operates falls below the contrac
tual standard. 

(b) OPERATING DURING EMERGENCIES.-To fa
cilitate operation by Amtrak during an emer
gency, the Commission, on application by Am
trak, shall require a rail carrier to provide fa
cilities immediately during the emergency. The 
Commission then shall promptly prescribe rea
sonable terms, including indemnification of the 
carrier by Amtrak against personal injury risk 
to which the carrier may be exposed. The rail 
carrier shall provide the facilities for the dura
tion of the emergency. 

(c) PREFERENCE OVER FREIGHT TRANSPOR
TATION.-Except in an emergency, intercity and 
commuter rail passenger transportation pro
vided by or tor Amtrak has preference over 
freight transportation in using a rail line, junc
tion, or crossing unless the Secretary of Trans
portation orders otherwise under this sub
section. A rail carrier affected by this subsection 
may apply to the Secretary tor relief. If the Sec
retary, after an opportunity for a hearing under 
section 553 ot title 5, decides that preference for 
intercity and commuter rail passenger transpor
tation materially will lessen the quality of 
freight transportation provided to shippers, the 
Secretary shall establish the rights of the carrier 
and Amtrak on reasonable terms. 

(d) ACCELERATED SPEEDS.-![ a rail carrier re
fuses to allow accelerated speeds on trains oper
ated by or tor Amtrak, Amtrak may apply to the 
Secretary tor an order requiring the carrier to 
.allow the accelerated speeds. The Secretary 
shall decide whether accelerated speeds are un
safe or impracticable and which improvements 
would be required to make accelerated speeds 
safe and practicable. After an opportunity [or a 
hearing, the Secretary shall establish the maxi
mum allowable speeds of Amtrak trains on terms 
the Secretary decides are reasonable. 

(e) ADDITIONAL TRAINS.-(1) When a rail car
rier does not agree to provide, or allow Amtrak 
to provide, tor the operation of additional trains 
over a rail line of the carrier, Amtrak may apply 
to the Secretary [or an order requiring the car
rier to provide or allow tor the operation of the 
requested trains. After a hearing on the record, 
the Secretary may order the carrier, within 60 
days, to provide or allow tor the operation of 
the requested trains on a schedule based on le
gally permissible operating times. However, if 
the Secretary decides not to hold a hearing, the 
Secretary, not later than 30 days after receiving 
the application, shall publish in the Federal 
Register the reasons tor the decision not to hold 
the hearing. 

(2) The Secretary shall consider-
( A) when conducting a hearing, whether an 

order would impair unreasonably freight trans
portation of the rail carrier, with the carrier 
having the burden of demonstrating that the ad
ditional trains will impair the freight transpor
tation; and 

(B) when establishing scheduled running 
times, the statutory goal of Amtrak to implement 
schedules that attain a system-wide average 
speed of at least 60 miles an hour that can be 
adhered to with a high degree of reliability and 
passenger aomfort. 

(3) Unless the parties have an agreement that 
establishes the compensation Amtrak will pay 
the carrier tor additional trains provided under 
an order under this subsection, the Commission 
shall decide the dispute under subsection (a) of 
this section. 
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§24309. Retaining and maintaining facilities 

(a) DEFINITIONS.-ln this section-
(1) "facility" means a rail line, right of way, 

fixed equipment, facility, or real property relat
ed to a rail line, right of way, fixed equipment, 
or facility, including a signal system, passenger 
station and repair tracks, a station building, a 
platform, and a related facility, including a 
water, fuel, steam, electric, and air line. 

(2) downgrading a facility means reducing a 
track classification as specified in the Federal 
Railroad Administration track safety standards 
or altering a facility so that the time required 
for rail passenger transportation to be provided 
over the route on which a facility is located may 
be increased. 

(b) APPROVAL REQUIRED FOR DOWNGRADING 
OR DISPOSAL-A facility of a rail carrier or re
gional transportation authority that Amtrak 
used to provide rail passenger transportation on 
February 1, 1979, may be downgraded or dis
posed of only after approval by the Secretary of 
Transportation under this section. 

(c) NOTIFICATION AND ANALYS/S.-(1) A rail 
carrier intending to downgrade or dispose of a 
facility Amtrak currently is not using to provide 
transportation shall notify Amtrak of its inten
tion. If, not later than 60 days after Amtrak re
ceives the notice, Amtrak and the carrier do not 
agree to retain or maintain the facility or to 
convey an interest in the facility to Amtrak, the 
carrier may apply to the Secretary for approval 
to downgrade or dispose of the facility. 

(2) After a rail carrier notifies Amtrak of its 
intention to downgrade or dispose of a facility, 
Amtrak shall survey population centers with 
rail passenger transportation facilities to assist 
in preparing a valid and timely analysis of the 
need tor the facility and shall update the survey 
as appropriate. Amtrak also shall maintain a 
system tor collecting information gathered in the 
survey. The system shall collect the information 
based on geographic regions and on whether the 
facility would be part of a short haul or long 
haul route. The survey should facilitate an 
analysis of-

( A) ridership potential by ascertaining exist
ing and changing travel patterns that would 
provide maximum efficient rail passenger trans
portation; 

(B) the quality of transportation of competi
tors or likely competitors; 

(C) the likelihood of Amtrak offering trans
portation at a competitive fare; 

(D) opportunities to target advertising and 
fares to potential classes of riders; 

(E) economic characteristics of rail passenger 
transportation related to the facility and the ex
tent to which the characteristics are consistent 
with sound economic principles of short haul or 
long haul rail transportation; and 

(F) the feasibility of applying effective inter
nal cost controls to the facility and route served 
by the facility to improve the ratio of passenger 
revenue to transportation expenses (excluding 
maintenance of tracks, structures, and equip
ment and depreciation). 

(d) APPROVAL OF APPLICATION AND PAYMENT 
OF AVOIDABLE COSTS.- (1) If Amtrak does not 
object to an application not later than 30 days 
after it is submitted, the Secretary shall approve 
the application promptly. 

(2) If Amtrak objects to an application, the 
Secretary shall decide by not later than 180 days 
after the objection those costs the rail carrier 
may avoid if it does not have to retain or main
tain a facility in the condition Amtrak requests . 
If Amtrak does not agree by not later than 60 
days after the decision to pay the carrier these 
avoidable costs, the Secretary shall approve the 
application. When deciding whether to pay a 
carrier the avoidable costs of retaining or main
taining a facility, Amtrak shall consider-

( A) the potential importance of restoring rail 
passenger transportation on the route on which 
the facility is located; 

(B) the market potential of the route; 
(C) the availability, adequacy, and energy ef

ficiency of an alternate rail line or alternate 
mode of transportation to provide passenger 
transportation to or near the places that would 
be served by the route; 

(D) the extent to which major population cen
ters would be served by the route; 

(E) the extent to which providing transpor
tation over the route would encourage the ex
pansion of an intercity rail passenger system in 
the United States; and 

(F) the possibility of increased ridership on a 
rail line that connects with the route. 

(e) COMPLIANCE WITH OTHER 0BLIGATIONS.
Downgrading or disposing of a facility under 
this section does not relieve a rail carrier from 
complying with its other common carrier or legal 
obligations related to the facility. 
§24310. Assistance for upgrading facilities 

(a) TO CORRECT DANGEROUS COND/TIONS.-(1) 
Amtrak or the owner of a facility presenting a 
danger to the employees, passengers, or property 
of Amtrak may petition the Secretary of Trans
portation for assistance to the owner for reloca
tion or other measures undertaken after Decem
ber 31, 1977, to minimize or eliminate the danger. 

(2) The Secretary shall recommend to Congress 
that Congress authorize amounts for the reloca
tion or other measures if the Secretary decides 
that-

( A) the facility presents a danger of death or 
serious injury to an employee or passenger or of 
serious damage to that property; and 

(B) the owner should not be expected to bear 
the cost of that relocation or other measures. 

(b) TO CORRECT STATE AND LOCAL VIOLA
T/ONS.-(1) Amtrak, by itself or jointly with an 
owner or operator of a rail station Amtrak uses 
to provide rail passenger transportation, may 
apply to the Secretary for amounts that may be 
appropriated under paragraph (2) of this sub
section to pay or reimburse expenses incurred 
after October 1, 1987, related to the station com
plying with an official notice received before 
October 1, 1987, from a State or local authority 
stating that the station violates or allegedly vio
lates the building, construction, fire, electric, 
sanitation, mechanical, or plumbing code. 

(2) Not more than $1,000,000, may be appro
priated to the Secretary to carry out paragraph 
(1) of this subsection. Amounts appropriated 
under this paragraph remain available until ex
pended. 
§24311. Acquiring interests in properly by 

eminent domain 
(a) GENERAL AUTHOR/TY.-(1) To the extent fi

nancial resources are available, Amtrak may ac
quire by eminent domain under subsection (b) of 
this section interests in property-

( A) necessary for intercity rail passenger 
transportation, except property of a rail carrier, 
a State, a political subdivision of a State, or a 
governmental authority; or 

(B) requested by the Secretary of Transpor
tation in carrying out the Secretary's duty to 
design and build an intermodal transportation 
terminal at Union Station in the District of Co
lumbia if the Secretary assures Amtrak that the 
Secretary will reimburse Amtrak. 

(2) Amtrak may exercise the power of eminent 
domain only if it cannot-

( A) acquire the interest in the property by 
contract; or 

(B) agree with the owner on the purchase 
price for the interest . 

(b) CIVIL ACTIONS.-(1) A civil action to ac
quire an interest in property by eminent domain 
under subsection (a) of this section must be 
brought in the district court of the United States 
for the judicial district in which the property is 
located or, if a single piece of property is located 
in more than one judicial district, in any judi-

cial district in which any piece of the property 
is located. An interest is condemned and taken 
by Amtrak for its use when a declaration of tak
ing is filed under this subsection and an amount 
of money estimated in the declaration to be just 
compensation for the interest is deposited in the 
court. The declaration may be filed with the 
complaint in the action or at any time before 
judgment. The declaration must contain or be 
accompanied by-

( A) a statement of the public use for which 
the interest is taken; 

(B) a description of the property sufficient to 
identify it; 

(C) a statement of the interest in the property 
taken; 

(D) a plan showing the interest taken; and 
(E) a statement of the amount of money Am

trak estimates is just compensation for the inter
est. 

(2) When the declaration is filed and the de
posit is made under paragraph (1) of this sub
section, title to the property vests in Amtrak in 
fee simple absolute or in the lesser interest 
shown in the declaration, and the right to the 
money vests in the person entitled to the money. 
When the declaration is filed, the court may de
cide-

(A) the time by which, and the terms under 
which, possession of the property is given to 
Amtrak; and 

(B) the disposition of outstanding charges re
lated to the property. 

(3) After a hearing, the court shall make a 
finding on the amount that is just compensation 
for the interest in the property and enter judg
ment awarding that amount and interest on it. 
The rate of interest is 6 percent a year and is 
computed on the amount of the award less the 
amount deposited in the court from the date of 
taking to the date of payment. 

(4) On application of a party, the court may 
order immediate payment of any part of the 
amount deposited in the court tor the compensa
tion to be awarded. If the award is more than 
the amount received, the court shall enter judg
ment against Amtrak tor the deficiency. 

(C) AUTHORITY TO CONDEMN RAIL CARRIER 
PROPERTY INTERESTS.-(!) If Amtrak and a rail 
carrier cannot agree on a sale to Amtrak of an 
interest in property of a rail carrier necessary 
for intercity rail passenger transportation, Am
trak may apply to the Interstate Commerce Com
mission for an order establishing the need of 
Amtrak for the interest and requiring the carrier 
to convey the interest on reasonable terms, in
cluding just compensation. The need of Amtrak 
is deemed to be established, and the Commission, 
after holding an expedited proceeding and not 
later than 120 days after receiving the applica
tion, shall order the interest conveyed unless the 
Commission decides that-

( A) conveyance would impair significantly the 
ability of the carrier to carry out its obligations 
as a common carrier; and 

(B) the obligations of Amtrak to provide mod
ern, efficient, and economical rail passenger 
transportation can be met adequately by acquir
ing an interest in other property, either by sale 
or by exercising its right of eminent domain 
under subsection (a) of this section. 

(2) If the amount of compensation is not deter
mined by the date of the Commission's order, the 
order shall require, as part of the compensation, 
interest at 6 percent a year from the date pre
scribed for the conveyance until the compensa
tion is paid. 

(3) Amtrak subsequently may reconvey to a 
third party an interest conveyed to Amtrak 
under this subsection or prior comparable provi
sion of law if the Commission decides that the 
reconveyance will carry out the purposes of this 
part, regardless of when the proceeding was 
brought (including a proceeding pending before 
a United States court on November 28, 1990). 
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§24312. Labor atandardB 

(a) PREVAILING WAGES AND HEALTH AND SAFE
TY STANDARDS.-(]) Amtrak shall ensure that 
laborers and mechanics employed by contractors 
and subcontractors in construction work fi
nanced under an agreement made under section 
24308(a) , 24701(a) , or 24704(c)(2) of this title will 
be paid wages not less than those prevailing on 
similar construction in the locality, as deter
mined by the Secretary of Labor under the Act 
of March 3, 1931 (known as the Davis-Bacon 
Act) (40 U.S.C. 276a-276a-5) . Amtrak may make 
such an agreement only after being assured that 
required labor standards will be maintained on 
the construction work. Health and safety stand
ards prescribed by the Secretary under section 
107 of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 333) apply to all con
struction work performed under such an agree
ment, except tor construction work performed by 
a rail carrier. 

(2) Wage rates in a collective bargaining 
agreement negotiated under the Railway Labor 
Act (45 U.S.C. 151 et seq.) are deemed to comply 
with the Act of March 3, 1931 (known as the 
Davis-Bacon Act) (40 U.S.C. 276a-276a-5). 

(b) CONTRACTING OUT.-(1) Amtrak may not 
contract out work normally performed by an em
ployee in a bargaining unit covered by a con
tract between a labor organization and Amtrak 
or a rail carrier that provided intercity rail pas
senger transportation on October 30, 1970, if 
contracting out results in the layoff of an em
ployee in the bargaining unit. 

(2) This subsection does not apply to food and 
beverage services provided on trains of Amtrak. 
§24313. Rail aafety ayatem program 

In consultation with rail labor organizations, 
Amtrak shall maintain a rail safety system pro
gram tor employees working on property owned 
by Amtrak. The program shall be a model for 
other rail carriers to use in developing safety 
programs. The program shall include-

(1) periodic analyses of accident information, 
including primary and secondary causes; 

(2) periodic evaluations of the activities of the 
program, particularly specific steps taken in re
sponse to an accident; 

(3) periodic reports on amounts spent for occu
pational health and safety activities of the pro
gram; 

(4) periodic reports on reduced costs and per
sonal injuries because of accident prevention ac
tivities of the program; 

(5) periodic reports on direct accident costs, 
including claims related to accidents; and 

(6) reports and evaluations of other informa
tion Amtrak considers appropriate. 
§24314. Report• and audita 

(a) AMTRAK ANNUAL OPERATIONS REPORT.
Not later than February 15 of each year, Am
trak shall submit to Congress a report that-

(1) for each route on which Amtrak provided 
intercity rail passenger transportation during 
the prior fiscal year, includes information on

( A) ridership; 
(B) passenger-miles; 
(C) the short-term avoidable profit or loss tor 

each passenger-mile; 
(D) the revenue-to-cost ratio; 
(E) revenues; 
(F) the United States Government subsidy ; 
(G) the non-Government subsidy; and 
(H) on-time performance; 
(2) provides relevant information about a deci

sion to pay an officer of Amtrak more than the 
rate tor level I of the Executive Schedule under 
section 5312 of title 5; and 

(3) specifies-
( A) significant operational problems Amtrak 

identifies; and 
(B) proposals by Amtrak to solve those prob

lems. 

(b) AMTRAK GENERAL ANNUAL REPORT.-(1) 
Not later than February 15 of each year , Am
trak shall submit to the President and Congress 
a complete report of its operations, activities, 
and accomplishments, including a statement of 
revenues and expenditures for the prior fiscal 
year. The report-

( A) shall include a discussion and accounting 
of Amtrak's success in meeting the goal of sec
tion 24902(b) of this title; and 

(B) may include recommendations tor legisla
tion , including the amount of financial assist
ance needed tor operations and capital improve
ments, the method of computing the assistance, 
and the sources of the assistance. 

(2) Amtrak may submit reports to the Presi
dent and Congress at other times Amtrak con
siders desirable. 

(c) SECRETARY'S REPORT ON EFFECTIVENESS OF 
THIS PART.-The Secretary of Transportation 
shall prepare a report on the effectiveness of 
this part in meeting the requirements tor a bal
anced transportation system in the United 
States. The report may include recommendations 
for legislation . The Secretary shall include this 
report as part of the annual report the Secretary 
submits under section 308(a) of this title. 

(d) INDEPENDENT AUDITS.-An independent 
certified public accountant shall audit the fi
nancial statements of Amtrak each year. The 
audit shall be carried out at the place at which 
the financial statements normally are kept and 
under generally accepted auditing standards. A 
report of the audit shall be included in the re
port required by subsection (a) of this section. 

(e) COMPTROLLER GENERAL AUDITS.-The 
Comptroller General may conduct performance 
audits of the activities and transactions of Am
trak. Each audit shall be conducted at the place 
at which the Comptroller General decides and 
under generally accepted management prin
ciples. The Comptroller General may prescribe 
regulations governing the audit. 

(f) AVAILABILITY OF RECORDS AND PROPERTY 
OF AMTRAK AND RAIL CARRIERS.-Amtrak and, 
if required by the Comptroller General, a rail 
carrier with which Amtrak has made a contract 
tor intercity rail passenger transportation shall 
make available for an audit under subsection 
(d) or (e) of this section all records and property 
of, or used by, Amtrak or the carrier that are 
necessary for the audit. Amtrak and the carrier 
shall provide facilities tor verifying transactions 
with the balances or securities held by deposi
tories, fiscal agents, and custodians. Amtrak 
and the carrier may keep all reports and prop
erty. 

(g) COMPTROLLER GENERAL'S REPORT TO CON
GRESS.-The Comptroller General shall submit to 
Congress a report on each audit, giving com
ments and information necessary to inform Con
gress on the financial operations and condition 
of Amtrak and recommendations related to those 
operations and conditions. The report also shall 
specify any financial transaction or undertak
ing the Comptroller General considers is carried 
out without authority of law. When the Comp
troller General submits a report to Congress, the 
Comptroller General shall submit a copy of it to 
the President, the Secretary, and Amtrak at the 
same time. 

CHAPTER 245-AMTR.AK COMMUTER 
Sec. 
24501. Status and applicable laws. 
24502. Board of directors. 
24503. Officers. 
24504. General authority. 
24505. Commuter rail passenger transportation. 
24506. Certain duties and powers unaffected. 
§24501. Statu. and applicable law• 

(a) STATUS.-Amtrak Commuter-
(1) is a wholly-owned subsidiary of Amtrak; 
(2) provides by contract commuter rail pas-

senger transportation tor a commuter authority 

with which Amtrak Commuter makes a contract 
to provide the transportation under this chap
ter; 

(3) has no common carrier obligations to pro
vide rail passenger or rail freight transpor
tation; and 

(4) is not a department, agency, or instrumen
tality of the United States Government. 

(b) APPLICATION OF CHAPTERS 105 AND SAFETY 
AND EMPLOYEE RELATIONS LAWS AND REGULA
TIONS.-Chapter 105 of this title does not apply 
to Amtrak Commuter. However, laws and regu
lations governing safety, employee representa
tion for collective bargaining purposes, the han
dling of disputes between carriers and employ
ees, employee retirement, annuity, and unem
ployment systems, and other dealings with em
ployees that apply to a rail carrier providing 
transportation subject to subchapter I of chap
ter 105 apply to Amtrak Commuter. 

(c) APPLICATION OF CERTAIN ADDITIONAL 
LAWS.-This part and, to the extent consistent 
with this part, the District of Columbia Business 
Corporation Act (ch. 269, 68 Stat. 177) apply to 
Amtrak Commuter. 

(d) NONAPPLICAT/ON OF RATE, ROUTE, AND 
SERVICE LA ws.-A State or other law related to 
rates, routes, or service in connection with rail 
passenger transportation does not apply to Am
trak Commuter. 

(e) EXEMPTION FROM ADDITIONAL T AXES.-(1) 
In this subsection, "additional tax" means a tax 
or fee-

( A) on the acquisition, improvement, or own
ership of personal property by Amtrak Com
muter; and 

(B) on real property, except a tax or tee on the 
acquisition of real property or on the value of 
real property not attributable to improvements 
made by Amtrak Commuter. 

(2) Amtrak Commuter is not required to pay 
an additional tax because of an expenditure to 
acquire or improve real property, equipment, a 
facility , or right-of-way material or structures 
used to provide rail passenger transportation. 

(f) TAX EXEMPTION FOR CERTAIN COMMUTER 
AUTHORITIES.-A commuter authority with 
which Amtrak Commuter could have made a 
contract to provide commuter rail passenger 
transportation under this chapter but which de
cided to provide its own rail passenger transpor
tation beginning on January 1, 1983, is exempt, 
effective October 1, 1981, from paying a tax or 
fee to the same extent Amtrak is exempt. 

(g) NONAPPLICATION OF AGREEMENTS FOR FI
NANCIAL SUPPORT AND TRACKAGE RIGHTS.-An 
agreement under which financial support was 
provided on January 2, 1974, to a commuter au
thority to continue rail passenger transpor
tation does not apply to Amtrak Commuter. 
However, Amtrak and the Consolidated Rail 
Corporation retain appropriate trackage rights 
over rail property owned or leased by the au
thority . Compensation tor the rights shall be 
reasonable. 
§24502. Board of directors 

(a) COMPOSITION.-The board of directors of 
Amtrak Commuter is composed of the following 
directors: 

(1) the President of Amtrak Commuter. 
(2) one individual from the board of directors 

of Amtrak selected as a representative of com
muter authorities that make contracts with Am
trak Commuter for the operation of commuter 
rail passenger transportation. 

(3) 2 individuals selected by the board of di
rectors of Amtrak. 

(4) 2 individuals selected by commuter au
thorities tor which Amtrak Commuter provides 
commuter rail transportation under this chap
ter. However, only one individual shall be se
lected under this clause if Amtrak Commuter 
provides the transportation tor only one author
ity. 
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(b) TERMS.-Except as otherwise provided in 

this section, individuals shall serve for 2 years. 
(c) CHAIRMAN.-The board shall select annu

ally one of its members to serve as Chairman. 
(d) PAY AND EXPENSES.-Each director not 

employed by the United States Government is 
entitled to $300 a day when performing board 
duties and powers. Each director is entitled to 
reimbursement for necessary travel, reasonable 
secretarial and professional staff support, and 
subsistence expenses incurred in attending 
board meetings. 

(e) V ACANCIES.-A vacancy on the board is 
filled in the same way as the original selection. 

(f) BYLAWS.-The board may adopt and 
amend bylaws governing the operation of Am
trak Commuter. The bylaws shall be consistent 
with this part and the articles of incorporation. 
§24603. Officen 

(a) APPOINTMENT AND TERMS.-Amtrak Com
muter has a President and other officers that 
are named and appointed by the board of direc
tors of Amtrak Commuter. An officer of Amtrak 
Commuter must be a citizen of the United 
States. Officers of Amtrak Commuter serve at 
the pleasure of the board. 

(b) PAY.-The board may fix the pay of the of
ficers of Amtrak Commuter. An officer may be 
paid not more than the general level of pay for 
officers of rail carriers with comparable respon
sibility. 

(c) CONFLICTS OF INTEREST.-When employed 
by Amtrak Commuter, an officer may not have 
a financial or employment relationship with a 
rail carrier, except that holding securities issued 
by a rail carrier is not deemed to be a violation 
of this subsection if the officer holding the secu
rities makes a complete public disclosure of the 
holdings and does not participate in any deci
sion directly affecting the rail carrier. 
§24504. General authority 

(a) GENERAL.-Amtrak Commuter may-
(1) acquire, operate, maintain, and make con

tracts tor the operation of equipment and facili
ties necessary tor commuter rail passenger 
transportation; 

(2) conduct research and development related 
to the mission of Amtrak Commuter; and 

(3) issue common stock to Amtrak. 
(b) OPERATION AND CONTROL.-To the extent 

consistent with this part and with an agreement 
with a commuter authority, Amtrak Commuter 
shall operate and control all aspects of the com
muter rail passenger transportation it provides. 

(c) AGREEMENT TO AVOID DUPLICATING EM
PLOYEE FUNCTIONS.-To the maximum extent 
practicable, Amtrak Commuter and Amtrak 
shall make an agreement that avoids duplicat
ing employee functions and voluntarily estab
lishes a consolidated work force. 
§24605. Commuter rail pa.senger tranapor· 

tation 
(a) GENERAL AUTHORITY.-Amtrak Com

muter-
(1) shall provide commuter rail passenger 

transportation that the Consolidated Rail Cor
poration was obligated to provide on August 13, 
1981, under section 303(b)(2) or 304(e) of theRe
gional Rail Reorganization Act of 1973 (45 
U.S.C. 743(b)(2), 744(e)); and 

(2) may provide other commuter rail passenger 
transportation if the commuter authority tor 
which the transportation will be provided otters 
to provide a commuter rail passenger transpor
tation payment equal to the-

( A) avoidable costs of providing the transpor
tation (including the avoidable cost of necessary 
capital improvements) and a reasonable return 
on the value; less 

(B) revenue attributable to the transportation. 
(b) OFFER REQUIREMENTS.-(]) A commuter 

authority making an offer under subsection 
(a)(2) of this section shall-

(A) show that it has obtained access to all rail 
property necessary to provide the additional 
commuter rail passenger transportation; and 

(B) make the offer according to regulations 
the Rail Services Planning Office prescribes 
under section 10362(b)(5)(A) and (6) of this title. 

(2) The Office may revise and update the reg
ulations when necessary to carry out this sec
tion. 

(c) ADDITIONAL EMPLOYEE REQUIREMENTS.
Additional employee requirements shall be met 
through existing seniority arrangements agreed 
to in the implementing agreement negotiated 
under section 508 of the Rail Passenger Service 
Act. 

(d) WHEN OBLIGATION DOES NOT APPLY.-Am
trak Commuter is not obligated to provide com
muter rail passenger transportation if a com
muter authority provides the transportation or 
makes a contract under which a person, except 
Amtrak Commuter, will provide the transpor
tation. When appropriate, Amtrak Commuter 
shall give the authority or person access to the 
rail property needed to provide the transpor
tation. 

(e) DISCONTINUANCE OF COMMUTER RAIL PAS
SENGER TRANSPORTATION.-(]) Amtrak Com
muter may discontinue commuter rail passenger 
transportation provided under this section on 60 
days' notice if-

( A) a commuter authority does not otter a 
commuter rail passenger transportation payment 
under subsection (a)(2) of this section; or 

(B) a payment is not paid when due. 
(2) The Office shall prescribe regulations on 

the necessary contents of the notice required 
under this subsection. 

(f) COMPENSATION FOR RIGHT-OF-WAY RELAT
ED CosTs.-Compensation by a commuter au
thority to Amtrak or Amtrak Commuter for 
right-ot-way related costs tor transportation 
over property Amtrak owns shall be determined 
under a method the Interstate Commerce Com
mission establishes under section 1163 of the 
Omnibus Budget Reconciliation Act of 1981 (45 
U.S.C. 1111) or to which the parties agree. 

(g) APPLICATION OF OTHER LAWS.-All laws 
related to commuter rail passenger transpor
tation apply to a commuter authority providing 
commuter rail passenger transportation under 
this section. 
§24506. Certain duties and powen unaffected 

This chapter does not affect a duty or power 
of the Consolidated Rail Corporation or its suc
cessor and any bi-state commuter authority 
under an agreement, lease, or contract under 
which property was conveyed to the Corpora
tion under the Regional Rail Reorganization 
Act of 1973 (45 U.S.C. 701 et seq.). 

CHAPTER 247--AMTRAK ROUTE SYSTEM 
Sec. 
24701. Operation of basic system. 
24702. Improving rail passenger transportation. 
24703. Route and service criteria. 
24704. Transportation requested by States, au-

thorities, and other persons. 
24705. Additional qualifying routes. 
24706. Discontinuance of transportation. 
24707. Cost and performance review. 
24708. Special commuter transportation. 
24709. International transportation. 
§24701. Operation of ba.ic system 

(a) BY AMTRAK.-Amtrak shall provide inter
city rail passenger transportation within the 
basic system unless the transportation is pro
vided by-

(1) a rail carrier with which Amtrak did not 
make a contract under section 401(a) of the Rail 
Passenger Service Act; or 

(2) a regional transportation authority under 
contract with Amtrak. 

(b) BY OTHERS WITH CONSENT OF AMTRAK.
Except as provided in section 24306 of this title, 

a person may provide intercity rail passenger 
transportation over a route over which Amtrak 
provides scheduled intercity rail passenger 
transportation under a contract under this sec
tion or section 401(a) of the Act only with the 
consent of Amtrak. 
§24702. Improving rail passenger transpor· 

tation 
(a) PLAN TO IMPROVE TRANSPORTATION.-Am

trak shall continue to carry out its plan, submit
ted under section 305(!) of the Rail Passenger 
Service Act, to improve intercity rail passenger 
transportation provided in the basic system. The 
plan shall include-

(1) a zero-based assessment of all operating 
practices; 

(2) changes to achieve the minimum use of em
ployees consistent with sate operations and ade
quate transportation; 

(3) a systematic program tor achieving the 
greatest ratio of train size to passenger demand; 

(4) a systematic program to reduce trip time in 
the basic system; 

(5) establishing training programs to achieve 
on-time departures; 

(6) establishing priorities for passenger trains 
over freight trains; 

(7) adjusting the buying and pricing of food 
and beverages so that food and beverage services 
ultimately will be profitable; 

(8) cooperative marketing opportunities be
tween Amtrak and governmental authorities 
that have intercity rail passenger transpor
tation; and 

(9) cooperative marketing campaigns spon
sored by Amtrak and the Secretary of Energy, 
the Administrator of the Federal Highway Ad
ministration, and the Administrator of the Envi
ronmental Protection Agency. 

(b) STATE AND LOCAL SPEED RESTRICTIONS.
Amtrak shall-

(1) identify any speed restriction a State or 
local government imposes on a train of Amtrak 
that Amtrak decides impedes Amtrak from 
achieving high-speed intercity rail passenger 
transportation; and 

(2) consult with that State or local govern
ment-

( A) to evaluate alternatives to the speed re
striction, considering the local safety hazard 
that is the basis for the restriction; and 

(B) to consider modifying or eliminating the 
restriction to allow sate operation at higher 
speeds. 

(c) ROUTES CONNECTING CORRIDORS.-Amtrak 
shall begin or improve appropriate rail pas
senger transportation on a route between cor
ridors that Amtrak decides is justified because it 
will increase ridership on trains of Amtrak on 
the route and in the connecting corridors. 

· §24703. Route and service criteria 
(a) ROUTE DISCONTINUANCES AND ADDI

TIONS.-Except as provided in this part, route 
discontinuances and route additions shall com
ply with the route and service criteria. 

(b) CONGRESSIONAL REVIEW OF CRITERIA 
AMENDMENTS.-(]) Amtrak shall submit to Con
gress a draft of an amendment to the route and 
service criteria when Amtrak decides an amend
ment is appropriate. The amendment is effective 
at the end of the first period of 120 calendar 
days of continuous session of Congress after it is 
submitted unless there is enacted into law dur
ing the period a joint resolution stating Con
gress does not approve the amendment. 

(2) In this subsection-
( A) a continuous session of Congress is broken 

only by an adjournment sine die; and 
(B) the 120-day period does not include days 

on which either House is not in session because 
of adjournment of more than 3 days to a day 
certain. 

(c) NONAPPLICATION.-The route and service 
criteria do not apply to-
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(1) increasing or, because of construction 

schedules or other temporary disruptive facts or 
seasonal fluctuations in ridership, decreasing 
the number of trains on an existing route or a 
part of an existing route or on a route on which 
additional trains are being tested; 

(2) carrying out the recommendations devel
oped under section 4 of the Amtrak Improvement 
Act of 1978; 

(3) rerouting transportation between major 
population centers on an existing route; or 

( 4)( A) modifying transportation operations 
under section 24707(a) of this title; and 

(B) modifying the route system or discontinu
ing transportation under section 24707(b) of this 
title. 
§24704. Transportation requested by States, 

authorities, and other persons 
(a) APPLICATIONS TO BEGIN OR KEEP TRANS

PORTATION.-(1) A State, a regional or local au
thority, or another person may apply to Amtrak 
and request Amtrak to provide rail passenger 
transportation or keep any part of a route, a 
train, or transportation that Amtrak intends to 
discontinue under section 24706(a) or (b) or 
24707(a) or (b) of this title. An application 
shall-

( A) assure Amtrak that the State, authority, 
or person has sufficient resources to meet its 
share of the cost of the transportation tor the 
time the transportation will be provided; 

(B) contain a market analysis acceptable to 
Amtrak to ensure that there is adequate demand 
for the transportation; and 

(C) commit the State, authority, or person to 
provide at least 45 percent of the short term 
avoidable loss of providing the transportation 
the first year the transportation is provided and 
at least 65 percent of the short term avoidable 
loss each of the following years, and at least 50 
percent of associated capital costs each year the 
transportation is provided. 

(2) An application submitted by more than one 
State shall be considered in the same way as an 
application submitted by one State, without it 
being necessary tor each State to comply with 
paragraph (1) of this subsection. 

(b) ACTIONS ON APPLICATIONS.-(1) Amtrak 
shall review each application submitted under 
subsection (a) of this section to decide wheth
er-

( A) the application complies with subsection 
(a); and 

(B) there is a reasonable probability that Am
trak can provide the transportation from avail
able resources. 

(2) Amtrak may make an agreement with an 
applicant under this section to begin or keep the 
transportation if Amtrak decides that the trans
portation can be provided with resources avail
able to Amtrak. An agreement may be renewed 
for additional periods of not more than 2 years 
each. 

(c) SELECTING AMONG COMPETING APPLICA
TIONS.-If more than one application is made tor 
transportation consistent with the requirements 
of subsection (a) of this section, but all the 
transportation applied tor cannot be provided 
with the available resources of Amtrak, the 
board of directors of Amtrak shall select the 
transportation that best serves the public inter
est and can be provided with the available re
sources of Amtrak. 

(d) FARE INCREASES.-(1) Before increasing a 
[are applicable to transportation provided under 
subsection (b)(2) of this section by more than 5 
percent during a 6-month period, Amtrak shall 
consult with officials of each State affected by 
the increase and explain why the increase is 
necessary. 

(2) Except as provided in paragraph (3) of this 
subsection, a tare increase described in para
graph (1) of this subsection takes effect 90 days 
after Amtrak first consults with the affected 

States. However, not later than 30 days after the 
first consultation, a State may submit proposals 
to Amtrak for reducing costs and increasing rev
enues of the transportation. Amtrak shall con
sider the proposals in deciding how much of the 
proposed increase shall go into effect. 

(3)(A) Amtrak may increase a tare without re
gard to the restrictions of this subsection dur
ing-

(i) the first month of a fiscal year if the au
thorization of appropriations and the appro
priations tor Amtrak are not enacted at least 90 
days before the beginning of the fiscal year; or 

(ii) the 30 days following enactment of an ap
propriation tor Amtrak or a rescission of an ap
propriation. 

(B) Amtrak shall notify each affected State of 
an increase under subparagraph (A) of this 
paragraph as soon as possible after Amtrak de
cides to increase a fare. 

(e) DETERMINING LOSS, COSTS, AND REVE
NUES.-A[ter consulting with officials of each 
State contributing to providing transportation 
under subsection (b)(2) of this section, the board 
shall establish the basis tor determining short 
term avoidable loss and associated capital costs 
of, and revenues from, the transportation. Am
trak shall give State officials the basis tor deter
mining the loss, cost, and revenue for each route 
on which transportation is provided under sub
section (b)(2). 

(f) AVAILABILITY OF AMOUNTS.-Amounts pro
vided by Amtrak under an agreement with an 
applicant under subsection (b)(2) of this section 
that are allocated for associated capital costs re
main available until expended. 

(g) ADVERTISING AND PROMOTION.-At least 2 
percent but not more than 5 percent of the reve
nue generated by transportation provided under 
subsection (b)(2) of this section shall be used for 
advertising and promotion at the local level. 
§24705. Additional qualifying routes 

(a) ROUTES RECOMMENDED FOR DISCONT/NU
ANCE.-(1) To maintain a national intercity rail 
passenger system in the United States and if a 
reduction in operating expenses can be 
achieved, Amtrak shall provide rail passenger 
transportation over each route the Secretary of 
Transportation recommended be discontinued 
under section 4 of the Amtrak Improvement Act 
of 1978 and may restructure a route to serve a 
major population center as an ending place or 
principal intermediate place. Transportation 
over a long distance route shall be maintained if 
the Amtrak estimate for the fiscal year ending 
September 30, 1980, was that the short term 
avoidable loss tor each passenger-mile on the 
route was not more than 7 cents. Transportation 
over a short distance route shall be maintained 
if the Amtrak estimate tor the fiscal year ending 
September 30, 1980, was that the short term 
avoidable loss for each passenger-mile on the 
route was not more than 9 cents. 

(2) For all routes, Amtrak shall calculate 
short term avoidable loss for each passenger
mile based on consistently defined factors. Cal
culations shall be based on the most recent 
available statistics for a 90-day period, except 
that Amtrak may use historical information ad
justed to reflect the most recent available statis
tics. 

(b) DEFERRAL OF SECRETARY'S RECOMMENDA
TIONS.-(1) To provide equivalent or improved 
transportation consistent with the goals of sec
tion 4(a) of the Act, Amtrak may defer carrying 
out a recommendation of the Secretary under 
section 4 of the Act that requires providing 
transportation over a rail line not used in inter
city rail passenger transportation on May 24, 
1979, requires using a new facility, or requires 
making a new labor agreement, until any nec
essary capital improvements are made in the line 
or facility or the agreement is made. 

(2) Notwithstanding another law and the 
route and service criteria, during the period a 

decision of the Secretary under section 4 of the 
Act is deterred, Amtrak shall provide substitute 
transportation over existing routes recommended 
tor restructuring and over other existing feasible 
routes. Except for transportation concentrating 
on commuter ridership over a short haul route, 
transportation provided under this paragraph 
may be provided only if the route complies with 
subsection (a) of this section, adjusted to reflect 
constant 1979 dollars. 

(C) SHORT HAUL DEMONSTRATION ROUTES.
Notwithstanding this part, Amtrak may provide 
short haul trains on additional routes totaling 
not more than 200 miles that link at least 2 
major metropolitan areas-

(1) on a demonstration basis to establish the 
feasibility and benefits of the transportation; 
and 

(2) to the extent available resources allow. 
(d) ROUTES DISCONTINUED BY RAIL CAR

RIERS.-Amtrak may undertake to provide rail 
passenger transportation between places served 
by a rail carrier filing a notice of discontinu
ance under section 10908 or 10909 of this title. 
§24706. Discontinuance of transportation 

(a) NOTICE OF DISCONTINUANCE.-(1) Except 
as provided in subsection (b) of this section, at 
least 90 days before transportation is discon
tinued under section 24704(b) or 24707(a) or (b) 
of this title, Amtrak shall give notice of the dis
continuance in the way Amtrak decides will give 
a State, a regional or local authority, or another 
person the opportunity to agree to share the cost 
of any part of the train, route, or transportation 
to be discontinued. 

(2) Notice of the discontinuance of transpor
tation under section 24704(b) or 24707(a) or (b) of 
this title shall be posted in all stations served by 
the train to be discontinued at least 14 days be
fore the discontinuance. 

(b) DISCONTINUANCE FOR LACK OF APPROPRIA
TIONS.-(1) Amtrak may discontinue transpor
tation under section 24704(b) or 24707(a) or (b) of 
this title during-

( A) the first month of a fiscal year if the au
thorization of appropriations and the appro
priations tor Amtrak are not enacted at least 90 
days before the beginning of the fiscal year; and 

(B) the 30 days following enactment of an ap
propriation for Amtrak or a rescission of an ap
propriation. 

(2) Amtrak shall notify each affected State or 
regional or local transportation authority of a 
discontinuance under this subsection as soon as 
possible after Amtrak decides to discontinue the 
transportation. 

(c) EMPLOYEE PROTECTIVE ARRANGEMENTS.
(1)( A) In this subsection, "discontinuance of 
intercity rail passenger transportation" in
cludes-

(i) a discontinuance of services provided by a 
rail carrier under a facility or service agreement 
under section 24308(a) of this title because of a 
modification or ending of the agreement or be
cause Amtrak begins providing those services; 
and 

(ii) an adjustment in frequency, or seasonal 
suspension of intercity rail passenger trains that 
causes a temporary suspension of transpor
tation, only if the adjustment or suspension re
duces passenger train operations on a particular 
route to fewer than 3 round trips a week at any 
time during a calendar year. 

(B) Paragraph (l)(A)(ii) of this subsection ap
plies only to an agreement to carry out this sub
section involving Amtrak and its employees. 

(2) Amtrak or a rail carrier (including a termi
nal company) shall provide fair and equitable 
arrangements to protect the interests of its em
ployees affected by a discontinuance of intercity 
rail passenger transportation. Arrangements 
shall include-

( A) the preservation of rights, privileges, and 
benefits (including continuation of pension 
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rights and benefits) under existing collective §24708. Special commuter tramporlation 
bargaining agreements or otherwise; 

(B) the continuation of collective bargaining 
rights; 

(C) the protection of employees against a 
worsening of their positions related to employ
ment; 

(D) assurances ot priority of reemployment of 
employees whose employment is ended or who 
are laid ott; and 

(E) paid training and retraining programs. 
(3) Arrangements under this subsection shall 

provide benefits at least equal to benefits estab-
lished under section 11347 of this title. 

(4) A contract under this chapter shall specify 
the terms of protective arrangements. 

(5) This subsection does not impose on Amtrak 
an obligation of a rail carrier related to a right, 
privilege, or benefit earned by an employee be
cause of previous service performed tor the car
rier. 

(6) This subsection does not apply to Amtrak 
Commuter. 
§24707. Cost and performance review 

(a) ROUTE REVIEWS.-Amtrak shall review an
nually each route in the basic system to decide 
if the route meets the long distance or short dis
tance route criterion, as appropriate, under sec
tion 24705(a)(l) of this title, adjusted to reflect 
constant 1979 dollars. The review shall include 
an evaluation of the potential market demand 
tor, and the cost of providing transportation on, 
a part of the route and an alternative route. 
Amtrak shall submit the results of the review to 
the House of Representatives, the Senate, and 
the Secretary of Transportation. If Amtrak de
cides that a route will not meet the criterion 
under section 24705(a)(l), as adjusted, Amtrak 
shall modify or discontinue rail passenger trans
portation operations on the route so that it will 
meet the criterion. 

(b) FINANCIAL REQUIREMENTS AND PERFORM
ANCE STANDARDS.-Not later than 30 days after 
the beginning of each fiscal year, Amtrak shall 
evaluate the financial requirements tor operat
ing the basic system and the progress in achiev
ing the system-wide performance standards pre
scribed under this part during the fiscal year. If 
Amtrak decides amounts available for the fiscal 
year are not enough to meet estimated operating 
costs, or if Amtrak estimates it cannot meet the 
performance standards, Amtrak shall act to re
duce costs and improve performance. Action 
under this subsection shall be designed to con
tinue the maximum level of transportation prac
ticable, including-

(]) changing the frequency of transportation; 
(2) increasing tares; 
(3) reducing the cost ot sleeper car and dining 

car service on certain routes; 
(4) increasing the passenger capacity of cars 

used on certain routes; and 
(5) modifying the route system or discontinu

ing transportation over routes, considering short 
term avoidable loss and the number of pas
sengers served on those routes. 

(C) COST LIMITATIONS AND REVENUE GOALS.
Annual costs of Amtrak may not be more than 
amounts, including grants made under section 
24105 of this title, contributions of States, re
gional and local authorities, and other persons, 
and revenues, available to Amtrak in the fiscal 
year. Amtrak annually shall set a goal of recov
ering an amount so that its revenues, including 
contributions, is at least 61 percent of its costs, 
except capital costs. 

(d) CONDUCTOR REPORTS.-To assess the oper
ational performance of trains, the President of 
Amtrak may direct the conductor on any train 
of Amtrak to report to Amtrak any inadequacy 
of train operation. The report shall be signed by 
the conductor, contain sufficient information to 
locate equipment or personnel failures, and be 
submitted promptly to Amtrak. 

Amtrak shall continue to provide rail pas
senger transportation provided under section 
403(d) of the Rail Passenger Service Act before 
October 1, 1981, if, after considering estimated 
fare increases and State and local contributions 
to the transportation, the transportation meets 
the short distance route criterion under section 
24705(a)(l) of this title, as adjusted. Transpor
tation continued under this section shall be fi
nanced consistent with the method of financing 
in effect on September 30, 1981. If the transpor
tation is not estimated to meet the criterion, as 
adjusted, Amtrak may modify or discontinue the 
transportation so that the criterion is met. 
§24709. International transportation 

Amtrak may develop and operate inter
national intercity rail passenger transportation 
between the United States and Canada and be
tween the United States and Mexico. The Sec
retary of the Treasury and the Attorney Gen
eral, in cooperation with Amtrak, shall main
tain, consistent with the effective enforcement 
of the immigration and customs laws, en route 
customs inspection and immigration procedures 
tor international intercity rail passenger trans
portation that will-

(1) be convenient tor passengers; and 
(2) result in the quickest possible international 

intercity rail passenger transportation. 
CHAPTER 249-NORTHEAST CORRIDOR 

IMPROVEMENT PROGRAM 
Sec. 
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Goals and requirements. 
General authority. 
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24907. Authorization of appropriations. 
§24901. Definitions 

In this chapter-
(1) "final system plan" means the final system 

plan (including additions) adopted by the Unit
ed States Railway Association under the Re
gional Rail Reorganization Act of 1973 (45 
U.S.C. 701 et seq.). 

(2) "Northeast Corridor" means Connecticut, 
Delaware, the District of Columbia, Maryland, 
Massachusetts, New Jersey, New York, Penn
sylvania, and Rhode Island. 

(3) "rail carrier" means an express carrier and 
a rail carrier as defined in section 10102 of this 
title, including Amtrak. 
§24902. Goals and requirements 

(a) NORTHEAST CORRIDOR IMPROVEMENT 
PLAN.-To the extent of amounts appropriated 
under section 24907 of this title, Amtrak shall 
carry out a Northeast Corridor improvement 
program to achieve the following goals: 

(1) establish not later than September 30, 1985, 
regularly scheduled and dependable intercity 
rail passenger transportation between-

( A) Boston, Massachusetts, and New York, 
New York, in not more than 3 hours and 40 min
utes, including intermediate stops; and 

(B) New York, New York, and the District of 
Columbia, in not more than 2 hours and 40 min
utes, including intermediate stops; 

(2) improve facilities, under route criteria ap
proved by Congress, on routes to Harrisburg, 
Pennsylvania, Albany, New York, and Atlantic 
City, New Jersey, from the Northeast Corridor 
main line, and to Boston, Massachusetts, and 
New Haven, Connecticut, from Springfield, Mas
sachusetts, to make those facilities more compat
ible with improved high-speed transportation 
provided on the Northeast Corridor main line; 

(3) improve nonoperational parts of stations, 
related facilities, and fencing used in intercity 
rail passenger transportation; 

(4) facilitate improvements in, and usage of, 
commuter rail passenger, rail rapid transit, and 
local public transportation, to the extent com
patible with clauses (1)-(3) of this subsection 
and subsections (f) and (h) of this section; 

(5) maintain and improve rail freight trans
portation in or adjacent to the Northeast Cor
ridor and through-freight transportation in the 
Northeast Corridor, to the extent compatible 
with clauses (1)-(4) of this subsection and sub
sections (f) and (h) of this section; 

(6) continue and improve passenger radio mo
bile telephone service on high-speed rail pas
senger transportation between Boston, Massa
chusetts, and the District of Columbia, to the 
extent compatible with clauses (1)-(3) of this 
subsection and subsections (f) and (h) of this 
section; and 

(7) eliminate to the maximum extent prac
ticable congestion in rail freight and rail pas
senger transportation at the Baltimore and Po
tomac Tunnel in Baltimore, Maryland, by reha
bilitating and improving the tunnel and the rail 
lines approaching the tunnel. 

(b) MANAGING COSTS AND REVENUES.-Amtrak 
shall manage its operating costs, pricing poli
cies, and other factors with the goal of having 
revenues derived each fiscal year from providing 
intercity rail passenger transportation over the 
Northeast Corridor route between the District of 
Columbia and Boston, Massachusetts, equal at 
least the operating costs of providing that trans
portation in that fiscal year. 

(C) COST SHARING FOR NONOPERATIONAL FA
CILITIES.-(]) Fifty percent of the cost of im
provements under subsection (a)(3) of this sec
tion shall be paid by a State, local or regional 
transportation authority or other responsible 
party. However, Amtrak may finance entirely a 
safety-related improvement. 

(2) When a part of the cost of improvements 
under subsection (a)(3) of this section will be 
paid by a responsible party under paragraph (1) 
of this subsection, Amtrak may make an agree
ment with the party under which Amtrak-

( A) shall carry out the improvements with 
amounts appropriated under section 24907 of 
this title and the party shall reimburse Amtrak; 
and 

(B) to the extent provided in an appropriation 
law, may incur obligations tor contracts to carry 
out the improvements in anticipation of reim
bursement. 

(3) Amounts reimbursed to Amtrak under 
paragraph (2) of this subsection shall be cred
ited to the appropriation originally charged tor 
the cost of the improvements and are available 
tor further obligation. 

(d) PASSENGER RADIO MOBILE TELEPHONE 
SERVICE.-The President and departments, 
agencies, and instrumentalities of the United 
States Government shall assist Amtrak under 
subsection (a)(6) of . this section, subject to the 
Communications Act of 1934 (47 U.S.C. 151 et 
seq.) and radio services standards, when the 
Federal Communications Commission decides 
the assistance is in the public interest, conven
ience, and necessity. 

(e) PRIORITIES IN SELECTING AND SCHEDULING 
PROJECTS.-When selecting and scheduling spe
cific projects, Amtrak shall apply the following 
considerations, in the following order of prior
ity: 

(1) Safety-related items should be completed 
before other items because the safety of the pas
sengers and users of the Northeast Corridor is 
paramount. 

(2) Activities that benefit the greatest number 
of passengers should be completed before activi
ties involving fewer passengers. 

(3) Reliability of intercity rail passenger 
transportation must be emphasized. 

(4) Trip-time requirements of this section must 
be achieved to the extent compatible with the 
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priorities referred to in paragraphs (1)-(3) of 
this subsection. 

(5) Improvements that will pay tor the invest
ment by achieving lower operating or mainte
nance costs should be carried out before other 
improvements. 

(6) Construction operations should be sched
uled so that the fewest possible passengers are 
inconvenienced, transportation is maintained, 
and the on-time performance of Northeast Cor
ridor commuter rail passenger and rail freight 
transportation is optimized. 

(7) Planning should focus on completing ac
tivities that will provide immediate benefits to 
users of the Northeast Corridor. 

(f) COMPATIBILITY WITH FUTURE IMPROVE
MENTS AND PRODUCTION OF MAXIMUM LABOR 
BENEFITS.- Iri1provements under this section 
shall be compatible with future improvements in 
transportation and shall produce the maximum 
labor benefit from hiring individuals presently 
unemployed. 

(g) AUTOMATIC TRAIN CONTROL SYSTEMS.-A 
train operating on the Northeast Corridor main 
line or between the main line and Atlantic City 
shall be equipped with an automatic train con
trol system designed to slow or stop the train in 
response to an external signal. 

(h) HIGH-SPEED TRANSPORTATION.-If prac
ticable, Amtrak shall establish intercity rail pas
senger transportation in the Northeast Corridor 
that carries out section 703(1)(E) of the Railroad 
Revitalization and Regulatory Reform Act of 
1976 (Public Law 94-210, 90 Stat. 121). 

(i) EQUIPMENT DEVELOPMENT.-Amtrak shall 
develop economical and reliable equipment com
patible with track, operating, and marketing 
characteristics of the Northeast Corridor, in
cluding the capability to meet reliable trip times 
under section 703(1)(E) of the Railroad Revital
ization and Regulatory Reform Act of 1976 (Pub
lic Law 94-210, 90 Stat. 121) in regularly sched
uled revenue transportation in the Corridor, 
when the Northeast Corridor improvement pro
gram is completed. Amtrak must decide that 
equipment complies with this subsection before 
buying equipment with financial assistance of 
the Government. Amtrak shall submit a request 
for an authorization of appropriations for pro
duction of the equipment. 

(j) AGREEMENTS FOR OFF-CORRIDOR ROUTING 
OF RAIL FREIGHT TRANSPORTATION.-(1) Amtrak 
may make an- agreement with a rail freight car
rier or a regional transportation authority 
under which the carrier will carry out an alter
nate off-corridor routing of rail freight trans
portation over rail lines in the Northeast Cor
ridor between the District of Columbia and New 
York metropolitan areas, including intermediate 
points. The agreement shall be for at least 5 
years. 

(2) Amtrak shall apply to the Interstate Com
merce Commission tor approval of the agreement 
and all related agreements accompanying the 
application as soon as the agreement is made. If 
the Commission finds that approval is necessary 
to carry out this chapter, the Commission shall 
approve the application and related agreements 
not later than 90 days after receiving the appli
cation. 

(3) If an agreement is not made under para
graph (1) of this subsection , Amtrak, with the 
consent of the other parties, may apply to the 
Interstate Commerce Commission. Not later than 
90 days after the application, the Commission 
shall decide on the terms of an agreement if it 
decides that doing so is necessary to carry out 
this chapter. The decision of the Commission is 
binding on the other parties. 

(k) COORDINATION.-(1) The Secretary of 
Transportation shall coordinate-

( A) transPortation programs related to the 
Northeast Cdrridor to ensure that the programs 
are integrated and consistent with the Northeast 
Corridor improvement program; and 

(B) amounts from departments, agencies, and 
instrumentalities of the Government to achieve 
urban redevelopment and revitalization in the 
vicinity of urban rail stations in the Northeast 
Corridor served by intercity and commuter rail 
passenger transportation. 

(2) If the Secretary finds significant non
compliance with this section, the Secretary may 
deny financing to a noncomplying program 
until the noncompliance is corrected. 

(l) COMPLETION.-Amtrak shall give the high
est priority to completing the program. 
§ 24903. General authority 

(a) GENERAL.-To carry out this part and the 
Regional Rail Reorganization Act of 1973 (45 
U.S.C. 701 et seq.), Amtrak may-

(1) acquire, maintain, and dispose of any in
terest in property used to provide improved 
high-speed rail transportation under section 
24902 of this title; 

(2) provide tor rail freight, intercity rail pas
senger, and commuter rail passenger transpor
tation over property acquired under this section; 

(3) improve rail rights of way between Boston , 
Massachusetts, and the District of Columbia (in
cluding the route through Springfield, Massa
chusetts, and routes to Harrisburg , Pennsylva
nia, and Albany , New York, from the Northeast 
Corridor main line) to achieve the goals of sec
tion 24902 of this title of providing improved 
high-speed rail passenger transportation be
tween Boston, Massachusetts, and the District 
of Columbia, and intermediate intercity markets; 

(4) acquire, build, improve, and install pas
senger stations, communications and electric 
power facilities and equipment, public and pri
vate highway and pedestrian crossings, and 
other facilities and equipment necessary to pro
vide improved high-speed rail passenger trans
portation over rights of way improved under 
clause (3) of this subsection; 

(5) make agreements with other carriers and 
commuter authorities to grant, acquire, or make 
arrangements for rail freight or commuter rail 
passenger transportation over, rights of way 
and facilities acquired under the Regional Rail 
Reorganization Act of 1973 (45 U.S.C. 701 et 
seq.) and the Railroad Revitalization and Regu
latory Reform Act of 1976 (45 U.S.C. 801 et seq.); 

(6) appoint a general manager of the North-
east Corridor improvement program; and · 

(7) make agreements with telecommunications 
common carriers, subject to the Communications 
Act of 1934 (47 U.S.C. 151 et seq.), to continue 
existing, and establish new and improved, pas
senger radio mobile telephone service in the 
high-speed rail passenger transportation area 
specified in section 24902(a) (1) and (2) of this 
title. 

(b) COMPENSATORY AGREEMENTS.-Rail freight 
and commuter rail passenger transportation pro
vided under subsection (a)(2) of this section 
shall be provided under compensatory agree
ments with the responsible carriers. 

(c) COMPENSATION FOR TRANSPORTATION OVER 
CERTAIN RIGHTS OF WAY AND FACILITIES.-(1) 
An agreement under subsection (a)(5) . of this 
section shall provide tor reasonable reimburse
ment of costs but may not cross-subsidize inter
city rail passenger, commuter rail passenger, 
and rail freight transportation. 

(2) If the parties do not agree, the Interstate 
Commerce Commission shall order that the 
transportation continue over facilities acquired 
under the Regional Rail Reorganization Act of 
1973 (45 U.S.C. 701 et seq.) and the Railroad Re
vitalization and Regulatory Reform Act of 1976 
(45 U.S.C. 801 et seq.) and shall determ1:ne com
pensation (without allowing cross-subsidization 
between intercity rail passenger and rail freight 
transportation) tor the transportation not later 
than 120 days after the dispute is submitted. 
The Commission shall assign to a rai l freight 
carrier obtaining transportation under this sub-

section the costs Amtrak incurs only tor the ben
efit of the carrier, plus a proportionate share of 
all other costs of providing transportation under 
this paragraph incurred for the common benefit 
of Amtrak and the carrier. The proportionate 
share shall be based on relative measures of vol
ume of car operations, tonnage, or other factors 
that reasonably reflect the relative use of rail 
property covered by this subsection. 

(3) This subsection does not prevent the par
ties from making an agreement under subsection 
(a)(S) of this section after the Commission makes 
a decision under this subsection. 

§24904. Norlhecut Corridor Coordination 
Board 
(a) COMPOSITION.-The Northeast Corridor 

Coordination Board is composed of the following 
members: 

(1) one individual from each commuter au
thority (as defined in section 1135(a)(3) of the 
Omnibus JJudget Reconciliation Act of 1981 (45 
U.S.C. 1104(3))) that provides or makes a con
tract to provide commuter rail passenger trans
portation over the main line of the Northeast 
Corridor. 

(2) 2 individuals selected by Amtrak. 
(3) one individual selected by the Consolidated 

Rail Corporation. 
(b) POLICY RECOMMENDATIONS.-The Board 

shall recommend to Amtrak-
(1) policies that ensure equitable access to the 

Northeast Corridor, considering the need tor eq
uitable access by commuter and intercity rail 
passenger transportation and the requirements 
of section 24308(c) of this title; and 

(2) equitable policies for the Northeast Cor-
ridor related to

( A) dispatching; 
(B) public information; 
(C) maintaining equipment and facilities; 
(D) major capital facility investments; and 
(E) harmonizing equipment acquisitions, 

rates, and schedules. 
(C) RECOMMENDATIONS FOR ACTION.-The 

Board may recommend to the board of directors 
and President of Amtrak action necessary to re
solve differences on providing transportation, 
except tor facilities and transportation matters 
under section 24308(a) or 24903(a)(5) and (c) of 
this title. 
§24905. Note and mortgage 

(a) GENERAL AUTHORITY.-To secure amounts 
expended by the United States Government to 
acquire and improve rail property designated 
under section 206(c)(l) (C) and (D) of the Re
gional Rail Reorganization Act of 1973 (45 
U.S.C. 716(c)(1) (C) and (D)), the Secretary of 
Transportation may obtain a note of indebted
ness from, and make a mortgage agreement 
with, Amtrak to establish a mortgage lien on the 
property for the Government. The note and 
mortgage may not supersede section 24903 of this 
title. 

(b) EXEMPTIONS FROM LAWS AND REGULA
TIONS.-The note and agreement under sub
section (a) of this section, and a transaction re
lated to the note or agreement, are exempt from 
any United States, State, or local law or regula
tion that regulates securities or the issuance of 
securities. The note, agreement, or transaction 
under this section has the same immunities from 
other laws that section 601 of the Act (45 U.S.C. 
791) gives to transactions that comply with or 
carry out the final system plan. The transfer of 
rail property because of the note, agreement, or 
transaction has the same exemptions, privileges, 
and immunities that the Act (45 U.S.C. 701 et 
seq.) gives to a transfer ordered or approved by 
the special court under section 303(b) of the Act 
(45 U.S.C. 743(b)) . 

(c) IMMUNITY FROM LIABILITY AND INDEM
NIFICATION.-Amtrak, its board of directors, and 
its individual directors are not liable because 
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Amtrak has given or issued the note or agree
ment to the Government under subsection (a) of 
this section. Immunity granted under this sub
section also applies to a transaction related to 
the note or agreement. The Government shall in
demnify Amtrak, its board, and individual di
rectors against costs and expenses actually and 
reasonably incurred in defending a civil action 
testing the validity of the note, agreement, or 
transaction. 
§24906. Transfer taxes and levies and record

ing charges 
A transfer of an interest in rail property 

under this chapter is exempt [rom a tax or levy 
related to the transfer that is imposed by the 
United States Government, a State, or a political 
subdivision of a State. On payment of the ap
propriate and generally applicable charge tor 
the service performed, a transferee or transferor 
may record an instrument and, consistent with 
the final SYStem plan, the release or removal of 
a pre-existing lien or encumbrance of record re
lated to the interest transferred. 
§24907. Authorization of" appropriations 

(a) GENERAL.-(1) Not more than $2,313,000,000 
may be appropriated to the Secretary of Trans
portation to achieve the goals of section 
24902(a)(l) of this title. From this amount, the 
following amounts shall be expended by Amtrak: 

(A) at least $27,000,000 tor equipment modi
fication and replacement that a State or a local 
or regional transportation authority must bear 
because of the electrification conversion system 
ot the Northeast Corridor under this chapter. 

(B) $30,000,000-
(i) to improve the main line track between the 

main line and Atlantic City to ensure that the 
track, consistent with a plan New Jersey devel
oped in consultation with Amtrak to provide rail 
passenger transportation between the Northeast 
Corridor main line and Atlantic City, New Jer
sey, would be of sufficient quality to allow sate 
rail passenger transportation at a minimum of 
79 miles an hour not later than September 30, 
1985; and . 

(ii) to promote rail passenger use of the track. 
(C) necessary amounts to-
(i) develop Union Station in the District of Co

lumbia; 
(ii) install 189 track-miles, and renew 133 

track-miles, of concrete ties with continuously 
welded rail between the District of Columbia 
and New York, New York; 

(iii) install reverse signaling between Philadel
phia, Pennsylvania, and Morrisville, Penn
sylvania, on numbers 2 and 3 track; 

(iv) restore ditch drainage in concrete tie loca
tions between the District of Columbia and New 
York, New York; 

(v) undercut 83 track-miles between the Dis
trict of Columbia and New York , New York; 

(vi) rehabilitate bridges between the District of 
Columbia and New York , New York (including 
Hi line); 

(vii) develop a maintenance of way equipment 
repair facility between the District of Columbia 
and New York, New York, and build mainte
nance of way bases at Philadelphia, Pennsylva
nia, Sunnyside, New York, and Cedar Hill , Con
necticut; 

(viii) stabilize the roadbed between the Dis
trict of Columbia and New York, New York ; 

(ix) automate the Bush River Drawbridge at 
milepost 72.14; 

(x) improve the New York Service Facility to 
develop rolling stock repair capability; 

(xi) install a rail car washer facility at Phila
delphia, Pennsylvania; 

(xii) restore storage tracks and buildings at 
the Washington Service Facility ; 

(xiii) install centralized traffic control from 
Landlith, Delaware, to Philadelphia, Penn
SYlvania; 

(xiv) improve track, including high speed sur
facing , ballast cleaning, and associated equip
ment repair and material distribution; 

(xv) rehabilitate interlockings between the 
District of Columbia and New York, New York; 

(xvi) paint the Connecticut River, Groton, and 
Pelham Bay bridges; 

(xvii) provide additional catenary renewal 
and power supply upgrading between the Dis
trict of Columbia and New York, New York; 

(xviii) rehabilitate structural, electrical, and 
mechanical systems at the 30th Street Station in 
Philadelphia, Pennsylvania; 

(xix) install evacuation and fire protection fa
cilities in tunnels in New York, New York; 

(xx) improve the communication and signal 
systems between Wilmington, Delaware, and 
Boston, Massachusetts, on the Northeast Cor
ridor main line, and between Philadelphia, 
Pennsylvania, and Harrisburg, Pennsylvania, 
on the Harrisburg Line; 

(xxi) improve the electric traction SYStems be
tween Wilmington, Delaware, and Newark, New 
Jersey; 

(xxii) install baggage rack restraints, seat 
back guards, and seat lock devices on 348 pas
senger cars operating in the Northeast Corridor; 

(xxiii) install 44 event recorders and 10 elec
tronic warning devices on locomotives operating 
within the Northeast Corridor; and 

(xxiv) acquire cab signal test boxes and install 
9 wayside loop code transmitters tor use within 
the Northeast Corridor. 

(2) The following additional amounts may be 
appropriated to the Secretary tor expenditure by 
Amtrak: 

(A) not more than $150,000,000 to achieve the 
goal of section 24902(a)(3) of this title. 

(B) not more than $120,000,000 to acquire in
terests in property in the Northeast Corridor. 

(C) not more than $650,000 to develop and use 
mobile radio frequencies for pa~·senger radio mo
bile telephone service on high-speed rail pas
senger transportation. 

(D) not more than $20,000,000 to acquire and 
improve interests in rail property designated 
under section 206(c)(l)(D) of the Regional Rail 
Reorganization Act of 1973 (45 U.S.C. 
716(c)(1)(D)). 

(E) not more than $37,000,000 to carry out sec
tion 24902(a)(7) and (j) of this title. 

(b) EMERGENCY MAINTENANCE.-Not more 
than $25,000,000 of the amount appropriated 
under the Act of February 28, 1975 (Public Law 
94-6, 89 Stat. 11), may be used by Amtrak tor 
emergency maintenance on rail property des
ignated under section 206(c)(1)(C) of the Re
gional Rail Reorganization Act of 1973 (45 
U.S.C. 716 (c)(l)(C)). 

(c) PRIORITY IN USING CERTAIN AMOUNTS.
Amounts appropriated under subsection 
(a)(2)(B) and (D) of this section shall be used 
first to repay, with interest, obligations guaran
teed under section 24103 of this title, if the pro
ceeds of those obligations were used to pay the 
expenses of acquiring interests in property re
ferred to in subsection (a)(2)(B) and (D). 

(d) PROHIBITION ON SUBSIDIZING COMMUTER 
AND FREIGHT OPERATING LOSSES.-Amounts ap
propriated under this section may not be used to 
subsidize operating losses of commuter rail or 
rail freight transportation. 

(e) SUBSTITUTING AND DEFERRING CERTAIN IM
PROVEMENTS.-(1) A project tor which amounts 
are authorized under subsection (a)(1)(C) of this 
section is a part of the Northeast Corridor im
provement program and is not a substitute tor 
improvements specified in the document "Cor
ridor Master Plan II, NECIP Restructured Pro
gram" of January, 1982. However, Amtrak may 
defer the project to carry out the improvement 
and rehabilitation tor which amounts are au
thorized under subsection (a)(1)(B) of this sec
tion. The total cost of the project that Amtrak 

defers may not be substantially more than the 
amount Amtrak is required to expend or reserve 
under subsection (a)(1)(B). 

(2) Section 24902 of this title is deemed not to 
be fulfilled until the projects under subsection 
(a)(1)(C) of this section are completed. 

(f) A VA/LABILITY OF AMOUNTS.-Amounts ap
propriated under subsection (a)(l) and (2)( A) 
and (C)- (E) of this section remain available 
until expended. 

(g) AUTHORIZATIONS INCREASED BY PRIOR 
YEAR DEFICIENCIES.-An amount greater than 
that authorized for a fiscal year may be appro
priated to the extent that the amount appro
priated tor any prior fiscal year is less than the 
amount authorized tor that year. 

Sec. 

PART D-MISCELLANEOUS 
CHAPTER 261-LAW ENFORCEMENT 

26101. Rail police officers. 
26102. Limit on certain accident or incident li

ability. 
§26101. Rail police of/leers 

Under regulations prescribed by the Secretary 
of Transportation, a rail police officer who is 
employed by a rail carrier and certified or com
missioned as a police officer under the laws of a 
State may enforce the laws of any jurisdiction 
in which the rail carrier owns property, to the 
extent of the authority of a police officer cer
tified or commissioned under the laws of that ju
risdiction, to protect-

(1) employees, passengers, or patrons of the 
rail carrier; 

(2) property, equipment, and facilities owned, 
leased, operated, or maintained by the rail car
rier; 

(3) property moving in interstate or foreign 
commerce in the possession of the rail carrier; 
and 

(4) personnel, equipment, and material moving 
by rail that are vital to the national defense. 
§26102. Limit on certain accident or incident 

liability 
(a) GENERAL.-When a publicly financed com

muter transportation authority established 
under Virginia law makes a contract to indem
nify Amtrak tor liability tor operations con
ducted by or for the authority or to indemnify 
a rail carrier over whose tracks those operations 
are conducted, liability against Amtrak, the au
thority, or the carrier for all claims (including 
punitive damages) arising from an accident or 
incident in the District of Columbia related to 
those operations may not be more than the lim
its of the liability coverage the authority main
tains to indemnify Amtrak or the carrier. 

(b) MINIMUM REQUIRED LIABILITY COV
ERAGE.-A publicly financed commuter trans
portation authority referred to in subsection (a) 
of this section must maintain a total minimum 
liability coverage of at least $200,000,000. 

(c) EFFECTIVENESS.-This section is effective 
only after Amtrak or a rail carrier seeking an 
indemnification contract under this section 
makes an operating agreement with a publicly 
financed commuter transportation authority es
tablished under Virginia law to provide access 
to its property tor revenue transportation relat
ed to the operations of the authority. 

SUBTITLE VI-MOTOR VEHICLE AND 
DRIVER PROGRAMS 
PART A-GENERAL 

CHAPTER Sec. 
301. MOTOR VEHICLE SAFETY ...... ... ... ..... 30101 
303. NATIONAL DRIVER REGISTER .......... 30301 

PART B-COMMERCIAL 
311. COMMERCIAL MOTOR VEHICLE 

SAFETY ........ ........ .. ..... ... ..... .. ...... .... 31101 
313. COMMERCIAL MOTOR VEHICLE OP-

ERATORS .. ..... .. ........... .... ..... ..... .. ... .. 31301 
315. MOTOR CARRIER SAFETY ... .. ............ 31501 



30070 CONGRESSIONAL RECORD-HOUSE November 5, 1991 
PART C-INFORMATION, STANDARDS, AND 

REQUIREMENTS 
321 . GENERAL .......................................... .. 
323. CONSUMER INFORMATION .............. . 
325. BUMPER STANDARDS ...................... .. 
327. ODOMETERS .................................... .. 
329. AUTOMOBILE FUEL ECONOMY ...... .. 
331. THEFT PREVENTION ........................ . 

PART A-GENERAL 

32101 
32301 
32501 
32701 
32901 
33101 

CHAPTER 801-MOTOR VEHICLE SAFETY 
SUBCHAPTER I-GENERAL 

Sec. 
30101 . Purpose and policy. 
30102. Definitions. 
30103. Relationship to other laws. 

SUBCHAPTER II-STANDARDS AND 
COMPLIANCE 

30111. Standards. 
30112. Prohibitions on manufacturing, selling, 

and importing noncomplying 
motor vehicles and equipment. 

30113. General exemptions. 
30114. Special exemptions. 
30115. Certification of compliance. 
30116. Defects and noncompliance found before 

sale to purchaser. 
30117. Providing information to, and maintain

ing records on, purchasers. 
30118. Notification of defects and noncompli-

ance. 
30119. Notification procedures. 
30120. Remedies for defects and noncompliance. 
30121. Provisional notification and civil actions 

to enforce. 
30122. Making safety devices and elements in-

operative. 
30123. Tires. 
30124. Occupant restraint systems. 
30125. Schoolbuses and schoolbus equipment. 
30126. Used motor vehicles. 
SUBCHAPTER Ill-IMPORTING NON-

COMPLYING MOTOR VEHICLES AND 
EQUIPMENT 

30141. Importing motor vehicles capable of com
plying with standards. 

30142. Importing motor vehicles for personal 
use. 

30143. Motor vehicles imported by individuals 
employed outside the United 
States. 

30144. Importing motor vehicles on a temporary 
basis. 

30145. Importing motor vehicles or equipment 
requiring further manufacturing. 

30146. Release of motor vehicles and bonds. 
30147. Responsibility for defects and non

compliance. 
SUBCHAPTER IV-ENFORCEMENT AND 

ADMINISTRATIVE 
30161. Judicial review of standards. 
30162. Petitions by interested persons for 

standards and enforcement. 
30163. Actions by the Attorney General. 
30164. Service of process. 
30165. Civil penalty. 
30166. Inspections, investigations, and records. 
30167. Disclosure of information by the Sec-

retary of Transportation. 
30168. Research, testing, development, and 

training. 
30169. Annual reports. 

SUBCHAPTER I-GENERAL 
§80101. Purpo•e and policy 

The purpose of this chapter is to reduce traffic 
accidents and deaths and injuries resulting from 
traffic accidents. Therefore it is necessary-

(]) to prescribe motor vehicle safety standards 
for motor vehicles and motor vehicle equipment 
in interstate commerce; and 

(2) to carry out needed safety research and 
development. 
§80102. Definition• 

(a) GENERAL DEFIN1TIONS.-ln this chapter-

(1) "dealer" means a person selling and dis
tributing new motor vehicles or motor vehicle 
equipment primarily to purchasers that in good 
faith purchase the vehicles or equipment other 
than for resale. 

(2) "defect" includes any defect in perform
ance, construction, a component, or material of 
a motor vehicle or motor vehicle equipment. 

(3) "distributor" means a person primarily 
selling and distributing motor vehicles or motor 
vehicle equipment for resale. 

(4) "interstate commerce" means commerce be
tween a place in a State and a place in another 
State or between places in the same State 
through another State. 

(5) "manufacturer" means a person-
( A) manufacturing or assembling motor vehi

cles or motor vehicle equipment; or 
(B) importing motor vehicles or motor vehicle 

equipment for resale. 
(6) "motor vehicle" means a vehicle driven or 

drawn by mechanical power and manufactured 
primarily for use on public streets, roads, and 
highways, but does not include a vehicle oper
ated only on a rail line. 

(7) "motor vehicle equipment" means-
( A) any system, part, or component of a motor 

vehicle as originally manufactured; 
(B) any similar part or component manufac

tured or sold for replacement or improvement of 
a system, part, or component, or as an accessory 
or addition to a motor vehicle; or 

(C) any device or an article or apparel (except 
medicine or eyeglasses prescribed by a licensed 
practitioner) that is not a system, part, or com
ponent of a motor vehicle and is manufactured, 
sold, delivered, offered, or intended to be used 
only to safeguard motor vehicles and highway 
users against risk of accident, injury, or death. 

(8) "motor vehicle safety" means the perform
ance of a motor vehicle or motor vehicle equip
ment in a way that protects the public against 
unreasonable risk of accidents occurring be
cause of the design, construction, or perform
ance of a motor vehicle, and against unreason
able risk of death or injury in an accident, and 
includes non-operational safety of a motor vehi
cle. 

(9) "motor vehicle safety standard" means a 
minimum standard for motor vehicle or motor 
vehicle equipment performance. 

(10) "State" means a State of the United 
States, the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, Guam, American 
Samoa, and the Virgin Islands. 

(11) "United States district court" means a 
district court of the United States, a United 
States court for Guam, the Virgin Islands, and 
American Samoa, and the district court for the 
Northern Mariana Islands. 

(b) LIMITED DEFINITIONS.-(1) In sections 
30117(b), 30118-30121, and 30166(f) of this title

(A) "adequate repair" does not include repair 
resulting in substantially impaired operation of 
a motor vehicle or motor vehicle equipment; 

(B) "first purchaser" means the first pur
chaser of a motor vehicle or motor vehicle equip
ment other than for resale; 

(C) "original equipment" means motor vehicle 
equipment (including a tire) installed in or on a 
motor vehicle at the time of delivery to the first 
purchaser; 

(D) "replacement equipment" means motor ve
hicle equipment (including a tire) that is not 
original equipment; 

(E) a brand name owner of a tire marketed 
under a brand name not owned by the manufac
turer of the tire is deemed to be the manufac
turer of the tire; 

(F) a defect in original equipment, or non
compliance of original equipment with a motor 
vehicle safety standard prescribed under this 
chapter, is deemed to be a defect or noncompli
ance of the motor vehicle in or on which the 

equipment was installed at the time of delivery 
to the first purchaser; 

(G) a manufacturer of a motor vehicle in or on 
which original equipment was installed when 
delivered to the first purchaser is deemed to be 
the manufacturer of the equipment; and 

(H) a retreader of a tire is deemed to be the 
manufacturer of the tire. 

(2) The Secretary of Transportation may pre
scribe regulations amending paragraph (1) (C), 
(D), (F), or (G) of this subsection. 
§80108. Relation~~hip to other law• 

(a) UNIFORMITY OF REGULATIONS.-The Sec
retary of Transportation may not prescribe a 
safety regulation related to a motor vehicle sub
ject to subchapter II of chapter 105 of this title 
that differs from a motor vehicle safety standard 
prescribed under this chapter. However, the Sec
retary may prescribe, for a motor vehicle oper
ated by a carrier subject to subchapter II of 
chapter 105, a safety regulation that imposes a 
higher standard of performance after manufac
ture than that required by an applicable stand
ard in effect at the time of manufacture. 

(b) PREEMPTION.-(1) When a motor vehicle 
safety standard is in effect under this chapter, 
a State or a political subdivision of a State may 
prescribe or continue in effect a standard appli
cable to the same aspect of performance of a 
motor vehicle or motor vehicle equipment only if 
the standard is identical to the standard pre
scribed under this chapter. However, the United 
States Government, a State, or a political sub
division of a State may prescribe a standard for 
a motor vehicle or motor vehicle equipment ob
tained for its own use that imposes a higher per
formance requirement than that required by the 
otherwise applicable standard under this chap
ter. 

(2) A State may enforce a standard that is 
identical to a standard prescribed under this 
chapter. 

(c) ANTITRUST LAWS.-This chapter does not
(1) exempt from the antitrust laws conduct 

that is unlawful under those laws; or 
(2) prohibit under the antitrust laws conduct 

that is lawful under those laws. 
(d) WARRANTY OBLIGATIONS AND ADDITIONAL 

LEGAL RIGHTS AND REMEDIES.-Sections 
30117(b), 30118-30121, J0166(f), and 30167 (a) and 
·(b) of this title do not establish or affect a war
ranty obligation under a law of the United 
States or a State. A remedy under those sections 
and sections 30161 and 30162 of this title is in 
addition to other rights and remedies under 
other laws of the United States or a State. 

(e) COMMON LAW LIABILITY.-Compliance 
with a motor vehicle safety standard prescribed 
under this chapter does not exempt a person 
from liability at common law. 

SUBCHAPTER II-STANDARDS AND 
COMPLIANCE 

§30111. Standardll 
(a) GENERAL REQUIREMENTS.-The Secretary 

of Transportation shall prescribe motor vehicle 
safety standards. Each standard shall be prac
ticable, meet the need for motor vehicle safety, 
and be stated in objective terms. 

(b) CONSIDERATIONS AND CONSULTATION.
When prescribing a motor vehicle safety stand
ard under this chapter, the Secretary shall-

(1) consider relevant available motor vehicle 
safety information; 

(2) consult with the agency established under 
the Act of August 20, 1958 (Public Law 85-684, 
72 Stat. 635), and other appropriate State or 
interstate authorities (including legislative com
mittees); 

(3) consider whether a proposed standard is 
reasonable, practicable, and appropriate for the 
particular type of motor vehicle or motor vehicle 
equipment for which it is prescribed; and 

(4) consider the extent to which the standard 
will carry out section 30101 of this title. 
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(c) COOPERATION.-The Secretary may advise, 

assist, and cooperate with departments, agen
cies, and instrumentalities of the United States 
Government, States, and other public and pri
vate agencies in developing motor vehicle safety 
standards. 

(d) EFFECTIVE DATES OF STANDARDS.-The 
Secretary shall specify the effective date of a 
motor vehicle safety standard prescribed under 
this chapter in the order prescribing the stand
ard. A standard may not become effective before 
the 180th day after the standard is prescribed or 
later than one year after it is prescribed. How
ever, the Secretary may prescribe a different ef
fective date after finding, for good cause shown, 
that a different effective date is in the public in
terest and publishing the reasons tor the find
ing. 

§30112. Prohibitions on manufacturing, sell
ing, and importing noncomplying motor ve
hicles and equipment 
(a) GENERAL.-Except as provided in this sec

tion, sections 30113 and 30114 of this title, and 
subchapter III of this chapter, a person may not · 
manufacture for sale, sell, offer tor sale, intro
duce or deliver tor introduction in interstate 
commerce, or import into the United States, any 
motor vehicle or motor vehicle equipment manu
factured on or after the date an applicable 
motor vehicle safety standard prescribed under 
this chapter takes effect unless the vehicle or 
equipment complies with the standard and is 
covered by a certification issued under section 
30115 of this title. 

(b) NONAPPLICATION.-This section does not 
apply to-

(1) the sale, offer for sale, or introduction or 
delivery [or introduction in interstate commerce 
of a motor vehicle or motor vehicle equipment 
after the first purchase of the vehicle or equip
ment in good faith other than [or resale; 

(2) a person-
( A) establishing that the person had no reason 

to know, despite exercising reasonable care, that 
a motor vehicle or motor vehicle equipment does 
not comply with applicable motor vehicle safety 
standards prescribed under this chapter; or 

(B) holding, without knowing about the non
compliance and before the vehicle or equipment 
is first purchased in good faith other than for 
resale, a certificate issued by a manufacturer or 
importer stating the vehicle or equipment com
plies with applicable standards prescribed under 
this chapter; 

(3) a motor vehicle or motor vehicle equipment 
intended only for export, labeled for export on 
the vehicle or equipment and on the outside of 
any container of the vehicle or equipment, and 
exported; 

(4) a motor vehicle the Secretary of Transpor
tation decides under section 30141 of this title is 
capable of complying with applicable standards 
prescribed under this chapter; 

(5) a motor vehicle imported tor personal use 
by an individual who receives an exemption 
under section 30142 of this title; 

(6) a motor vehicle under section 30143 of this 
title imported by an individual employed outside 
the United States; 

(7) a motor vehicle under section 30144 of this 
title imported on a temporary basis; 

(8) a motor vehicle or item of motor vehicle 
equipment under section 30145 of this title re
quiring further manufacturing; or 

(9) a motor vehicle that is at least 25 years 
old. 
§30113. General exemptions 

(a) DEFINITION.-ln this section, "low-emis
sion motor vehicle" means a motor vehicle meet
ing the standards for new motor vehicles appli
cable to the vehicle under section 202 of the 
Clean Air Act (42 U.S.C. 7521) when the vehicle 
is manufactured and emitting an air pollutant 

in an amount significantly below one of those 
standards. 

(b) AUTHORITY TO EXEMPT AND PROCE
DURES.-(]) The Secretary of Transportation 
may exempt, on a temporary basis, motor vehi
cles from a motor vehicle safety standard pre
scribed under this chapter on terms the Sec
retary considers appropriate. An exemption may 
be renewed. A renewal may be granted only on 
reapplication and must conform to the require
ments of this subsection. 

(2) The Secretary may begin a proceeding 
under this subsection when a manufacturer ap
plies tor an exemption or a renewal of an ex
emption. The Secretary shall publish notice of 
the application and provide an opportunity to 
comment. An application [or an exemption or 
tor a renewal of an exemption shall be filed at 
a time and in the way, and contain information, 
this section and the Secretary require. 

(3) The Secretary may act under this sub
section on finding that-

( A) an exemption is consistent with the public 
interest and this chapter; and 

(B)(i) compliance with the standard would 
cause substantial economic hardship to a manu
facturer that has tried to comply with the 
standard in good faith; 

(ii) the exemption would make easier the de
velopment or field evaluation of a new motor ve
hicle safety feature providing a safety level at 
least equal to the safety level of the standard; 

(iii) the exemption would make the develop
ment or field evaluation of a low-emission motor 
vehicle easier and would not unreasonably 
lower the safety level of that vehicle; or 

(iv) compliance with the standard would pre
vent the manufacturer from selling a motor ve
hicle with an overall safety level at least equal 
to the overall safety level of nonexempt vehicles. 

(c) CONTENTS OF APPLICATIONS.-A manufac
turer applying for an exemption under sub
section (b) of this section shall include the fol
lowing information in the application: 

(1) if the application is made under subsection 
(b)(3)(B)(i) of this section, a complete financial 
statement describing the economic hardship and 
a complete description of the manufacturer's 
good faith effort to comply with each motor ve
hicle safety standard prescribed under this 
chapter from which the manufacturer is request
ing an exemption. 

(2) if the application is made under subsection 
(b)(3)(B)(ii) of this section, a record of the re
search, development, and testing establishing 
the innovative nature of the safety feature and 
a detailed analysis establishing that the safety 
level of the feature at least equals the safety 
level of the standard. 

(3) if the application is made under subsection 
(b)(3)(B)(iii) of this section, a record of the re
search, development, and testing establishing 
that the motor vehicle is a low-emission motor 
vehicle and that the safety level of the vehicle is 
not lowered unreasonably by exemption [rom 
the standard. 

(4) if the application is made under subsection 
(b)(3)(B)(iv) of this section, a detailed analysis 
showing how the vehicle provides an overall 
safety level at least equal to the overall safety 
level of nonexempt vehicles. 

(d) ELIGIBILITY.- A manufacturer is eligible 
for an exemption under subsection (b)(3)(B)(i) of 
this section only if the Secretary determines that 
the manufacturer 's total motor vehicle produc
tion in the most recent year of production is not 
more than 10,000. A manufacturer is eligible tor 
an exemption under subsection (b)(3)(B) (ii), 
(iii), or (iv) of this section only if the Secretary 
determines the exemption is for not more than 
2,500 vehicles to be sold in the United States in 
any 12-month period. 

(e) MAXIMUM PERIOD.-An exemption or re
newal under subsection (b)(3)(B)(i) of this sec-

tion may be granted tor not more than 3 years . 
An exemption or renewal under subsection 
(b)(3)(B) (ii), (iii), or (iv) of this section may be 
granted for not more than 2 years. 

(f) DISCLOSURE.-The Secretary may make 
public, by the lOth day after an application is 
filed, information contained in the application 
or relevant to the application unless the infor
mation concerns or is related to a trade secret or 
other confidential information not relevant to 
the application. 

(g) NOTICE OF DECISION.-The Secretary shall 
publish in the Federal Register a notice of each 
decision granting an exemption under this sec
tion and the reasons tor granting it. 

(h) PERMANENT LABEL REQUIREMENT.-The 
Secretary shall require a permanent label to be 
fixed to a motor vehicle granted an exemption 
under this section. The label shall · either name 
or describe each motor vehicle safety standard 
prescribed under this . chapter [rom which the 
vehicle is exempt. The Secretary may require 
that written notice of an exemption be delivered 
by appropriate means to the dealer and the first 
purchaser of the vehicle other than tor resale. 
§30114. Special exemptions 

The Secretary of Transportation may exempt 
a motor vehicle or item of motor vehicle equip
ment from section 30112(a) of this title on terms 
the Secretary decides are necessary tor research, 
investigations, demonstrations, training, or com
petitive racing events. 
§30115. Certification of compliance 

A manufacturer or distributor of a motor vehi
cle or motor vehicle equipment shall certify to 
the distributor or dealer at delivery that the ve
hicle or equipment complies with applicable 
motor vehicle safety standards prescribed under 
this chapter. A person may not issue the certifi
cate if, in exercising reasonable care, the person 
has reason to know the certificate is false or 
misleading in a material respect. Certification of 
a vehicle must be shown by a label or tag perma
nently fixed to the vehicle. Certification of 
equipment may be shown by a label or tag on 
the equipment or on the outside of the container 
in which the equipment is delivered. 
§30116. Defects and noncompliance found be

fore sale to purchaser 
(a) ACTIONS REQUIRED OF MANUFACTURERS 

AND DISTRIBUTORS.-lf, after a manufacturer or 
distributor sells a motor vehicle or motor vehicle 
equipment to a distributor or dealer and before 
the distributor or dealer sells the vehicle or 
equipment, it is decided that the vehicle or 
equipment contains a defect related to motor ve
hicle safety or does not comply with applicable 
motor vehicle safety standards prescribed under 
this chapter-

(]) the manufacturer or distributor imme
diately shall repurchase the vehicle or equip
ment at the price paid by the distributor or deal
er, plus transportation charges and reasonable 
reimbursement of at least one percent a month 
of the price paid prorated from the date of no
tice of noncompliance or defect to the date of re
purchase; or 

(2) if a vehicle, the manufacturer or distribu
tor immediately shall give to the distributor or 
dealer at the manufacturer's or distributor's 
own expense, the part or equipment needed to 
make the vehicle comply with the standards or 
correct the defect. 

(b) DISTRIBUTOR OR DEALER INSTALLATION.
The distributor or dealer shall install the part or 
equipment referred to in subsection (a)(2) of this 
section. If the distributor or dealer installs the 
part or equipment with reasonable diligence 
after it is received, the manufacturer shall reim
burse the distributor or dealer tor the reasonable 
value of the installation and a reasonable reim
bursement of at least one percent a month of the 
manufacturer's or distributor's selling price pro-
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rated from the date of notice of noncompliance 
or defect to the date the motor vehicle complies 
with applicable motor vehicle safety standards 
prescribed under this chapter or the defect is 
corrected. 

(c) ESTABLISHING AMOUNT DUE AND CIVIL AC
TIONS.-The parties shall establish the value of 
installation and the amount of reimbursement 
under this section. If the parties do not agree, or 
if a manufacturer or distributor refuses to com
ply with subsection (a) or (b) of this section, the 
distributor or dealer purchasing the motor vehi
cle or motor vehicle equipment may bring a civil 
action. The action may be brought in the United 
States district court for the judicial district in 
which the manufacturer or distributor resides, is 
found, or has an agent, to recover damages, 
court costs, and a reasonable attorney's fee. An 
action under this section must be brought not 
later than 3 years after the claim accrues. 
§30117. Providing information to, and main-

taining records on, purchasen 
(a) PROVIDING INFORMATION AND NOTICE.

The Secretary of Transportation may require 
that each manufacturer of a motor vehicle or 
motor vehicle equipment provide technical infor
mation related to performance and safety re
quired to carry out this chapter. The Secretary 
may require the manufacturer to give the fol
lowing notice of that information when the Sec
retary decides it is necessary: 

(1) to each prospective purchaser of a vehicle 
or equipment before the first sale other than for 
resale at each location at which the vehicle or 
equipment is offered for sale by a person having 
a legal relationship with the manufacturer, in a 
way the Secretary decides is appropriate. 

(2) to the first purchaser of a vehicle or equip
ment other than for resale when the vehicle or 
equipment is bought, in printed matter placed in 
the vehicle or attached to or accompanying the 
equipment. 

(b) MAINTAINING PURCHASER RECORDS AND 
PROCEDURES.-(!) A manufacturer of a motor 
vehicle or tire (except a retreaded tire) shall 
maintain a record of the name and address of 
the first purchaser of each vehicle or tire it pro
duces and, to the extent prescribed by regula
tions of the Secretary, shall maintain a record 
of the name and address of the first purchaser 
of replacement equipment (except a tire) that 
the manufacturer produces. The Secretary may 
prescribe by regulation the records to be main
tained and reasonable procedures for maintain
ing the records under this subsection, including 
procedures to be followed by distributors and 
dealers to assist the manufacturer. A procedure 
shall be reasonable for the type of vehicle or tire 
involved, and shall provide reasonable assur
ance that a customer list of a distributor or 
dealer, or similar information, will be made 
available to a person (except the distributor or 
dealer) only when necessary to carry out this 
subsection and sections 30118-30121, 30166(/), 
and 30167 (a) and (b) of this title. Availability of 
assistance from a distributor or dealer does not 
affect an obligation of a manufacturer under 
this subsection. 

(2)( A) Except as provided in paragraph (3) of 
this subsection, the Secretary may require a dis
tributor or dealer to maintain a record under 
paragraph (1) of this subsection only if the busi
ness of the distributor or dealer is owned or con
trolled by a manufacturer of tires. 

(B) The Secretary shall require each distribu
tor and dealer whose business is not owned or 
controlled by a manufacturer of tires to give a 
registration form (containing the tire identifica
tion number) to the first purchaser of a tire. The 
Secretary shall prescribe the form, which shall 
be standardized for all tires and designed to 
allow the purchaser to complete and return it 
directly to the manufacturer of the tire. The 
manufacturer shall give sufficient copies of 
forms to distributors and dealers. 

(3)( A) The Secretary shall evaluate from time 
to time how successful the procedures in para
graph (2) of this subsection have been in helping 
to maintain records about first purchasers of 
tires. After each evaluation, the Secretary shall 
decide-

(i) the extent to which distributors and dealers 
have complied with the procedures; 

(ii) the extent to which distributors and deal
ers have encouraged first purchasers of tires to 
register the tires; and 

(iii) whether to prescribe tor manufacturers, 
distributors, or dealers other requirements that 
the Secretary decides will increase significantly 
the percentage at first purchasers of tires about 
whom records are maintained. 

(B) The Secretary may prescribe a requirement 
under subparagraph (A) of this paragraph only 
if the Secretary decides it is necessary to reduce 
the risk to motor vehicle safety, after consider
ing-

(i) the cost of the requirement to manufactur
ers and the burden of the requirement on dis
tributors and dealers, compared to the increase 
in the percentage of first purchasers of tires 
about whom records would be maintained as a 
result of the requirement; 

(ii) the extent to which distributors and deal
ers have complied with the procedures in para
graph (2) of this subsection; and 

(iii) the extent to which distributors and deal
ers have encouraged first purchasers of tires to 
register the tires. 

(C) A manufacturer of tires shall reimburse 
distributors and dealers of that manufacturer's 
tires for all reasonable costs incurred by the dis
tributors and dealers in complying with a re
quirement prescribed by the Secretary under 
subparagraph (A) of this paragraph. 

(D) After making a decision under subpara
graph (A) of this paragraph, the Secretary shall 
submit to each House of Congress a report con
taining a detailed statement of the decision and 
an explanation of the reasons tor the decision. 
§30118. Notification of defects and non-

compliance 
(a) NOTIFICATION BY SECRETARY.-The Sec

retary of Transportation shall notify the manu
facturer of a motor vehicle or replacement 
equipment immediately after making an initial 
decision that the vehicle or equipment contains 
a defect related to motor vehicle safety or does 
not comply with an applicable motor vehicle 
safety standard prescribed under this chapter. 
The notification shall include the information 
on which the decision is based. The Secretary 
shall publish a notice of each decision under 
this subsection in the Federal Register. Subject 
to section 30167(a) of this title, the notification 
and information are available to any interested 
person. 

(b) DEFECT AND NONCOMPLIANCE PROCEEDINGS 
AND ORDERS.-(1) The Secretary may make a 
final decision that a motor vehicle or replace
ment equipment contains a defect related to 
motor vehicle safety or does not comply with an 
applicable motor vehicle safety standard pre
scribed under this chapter only after giving the 
manufacturer an opportunity to present infor
mation, views, and arguments showing that 
there is no defect or noncompliance or that the 
defect does not affect motor vehicle safety. Any 
interested person also shall be given an oppor
tunity to present information, views, and argu
ments. 

(2) If the Secretary decides under paragraph 
(1) of this subsection the vehicle or equipment 
contains the detect or does not comply, the Sec
retary shall order the manufacturer to-

(A) give notification under section 30119 of 
this title to the owners, purchasers, and dealers 
of the vehicle or equipment of the detect or non
compliance; and 

(B) remedy the defect or noncompliance under 
section 30120 of this title. 

(c) NOTIFICATION BY MANUFACTURER.-A 
manufacturer of a motor vehicle or replacement 
equipment shall notify the Secretary by certified 
mail, and the owners, purchasers, and dealers of 
the vehicle or equipment as provided in section 
30119(d) of this section, if the manufacturer-

(!) learns the vehicle or equipment contains a 
defect and decides in good faith that the defect 
is related to motor vehicle safety; or 

(2) decides in good faith that the vehicle or 
equipment does not comply with an applicable 
motor vehicle safety standard prescribed under 
this chapter. 

(d) EXEMPTIONS.-On application of a manu
facturer, the Secretary shall exempt the manu
facturer tram this section if the Secretary de
cides a defect or noncompliance is inconsequen
tial to motor vehicle safety. The Secretary may 
take action under this subsection only after no
tice in the Federal Register and an opportunity 
for any interested person to present information, 
views, and arguments. 

(e) HEARINGS ABOUT MEETING NOTIFICATION 
REQUIREMENTS.-On the motion of the Secretary 
or on petition of any interested person, the Sec
retary may conduct a hearing to decide whether 
the manufacturer has reasonably met the notifi
cation requirements under this section. Any in
terested person may make written and oral pres
entations of information, views, and arguments 
on whether the manufacturer has reasonably 
met the notification requirements. If the Sec
retary decides that the manufacturer has not 
reasonably met the notification requirements, 
the Secretary shall order the manufacturer to 
take specified action to meet those requirements 
and may take any other action authorized 
under this chapter. 
§30119. Notification procedures 

(a) CONTENTS OF NOTIFICATION.-Notification 
by a manufacturer required under section 30118 
of this title of a defect or noncompliance shall 
contain-

(!) a clear description of the defect or non
compliance; 

(2) an evaluation of the risk to motor vehicle 
safety reasonably related to the defect or non
compliance; 

(3) the measures to be taken to obtain a rem
edy of the defect or noncompliance; 

(4) a statement that the manufacturer giving 
notice will remedy the defect or noncompliance 
without charge under section 30120 of this title; 

(5) the earliest date on which the defect or 
noncompliance will be remedied without charge, 
and for tires, the period during which the defect 
or noncompliance will be remedied without 
charge under section 30120 of this title; 

(6) the procedure the recipient of a notice is to 
follow to inform the Secretary of Transportation 
when a manufacturer, distributor, or dealer 
does not remedy the defect or noncompliance 
without charge under section 30120 of this title; 
and 

(7) other information the Secretary prescribes 
by regulation. 

(b) EARLIEST REMEDY DATE.-The date speci
fied by a manufacturer in a notification under 
subsection (a)(S) of this section or section 
30121(c) of this title is the earliest date that 
parts and facilities reasonably can be expected 
to be available to remedy the defect or non
compliance. The Secretary may disapprove the 
date. 

(c) TIME FOR NOTIFICATION.-Notification re
quired under section 30118 of this title shall be 
given within a reasonable time-

(1) prescribed by the Secretary, after the man
ufacturer receives notice of a final decision 
under section 30118(b) of this title; or 

(2) after the manufacturer first decides that a 
safety-related defect or noncompliance exists 
under section 30118(c) of this title. 

(d) MEANS OF PROVIDING NOTIFICATION.-(!) 
Notification required under section 30118 of this 
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title about a motor vehicle shall be sent by first 
class mail-

(A) to each person registered under State law 
as the owner and whose name and address are 
reasonably ascertainable by the manufacturer 
through State records or other available sources: 
or 

(B) if a registered owner is not notified under 
clause (A) of this paragraph, to the most recent 
purchaser known to the manufacturer. 

(2) Notification required under section 30118 of 
this title about replacement equipment (except a 
tire) shall be sent by first class mail to the most 
recent purchaser known to the manufacturer. In 
addition, if the Secretary decides that public no
tice is required for motor vehicle safety, public 
notice shall be given in the way required by the 
Secretary after consulting with the manufac
turer. 

(3) Notification required under section 30118 of 
this title about a tire shall be sent by first class 
mail (or, if the manufacturer prefers, by cer
tified mail) to the most recent purchaser known 
to the manufacturer. In addition, if the Sec
retary decides that public notice is required for 
motor vehicle safety, public notice shall be given 
in the way required by the Secretary after con
sulting with the manufacturer. In deciding 
whether public notice is required, the Secretary 
shall consider-

( A) the magnitude of the risk to motor vehicle 
safety caused by the defect or noncompliance; 
and 

(B) the cost of public notice compared to the 
additional number of owners the notice may 
reach. 

(4) A dealer to whom a motor vehicle or re
placement equipment was delivered shall be no
tified by certified mail or quicker means if avail
able. 
§80120. Remedie• for defect• and noncompli-

ance 
(a) WAYS TO REMEDY.-(1) Subject to sub

sections (f) and (g) of this section, when notifi
cation of a defect or noncompliance is required 
under section 30118 (b) or (c) of this title, the 
manufacturer of the defective or noncomplying 
motor vehicle or replacement equipment shall 
remedy the defect or noncompliance without 
charge when the vehicle or equipment is pre
sented for remedy. Subject to subsections (b) and 
(c) of this section, the manufacturer shall rem
edy the defect or noncompliance in any of the 
following ways the manufacturer chooses: 

(A) if a vehicle-
(i) by repairing the vehicle; 
(ii) by replacing the vehicle with an identical 

or reasonably equivalent vehicle; or 
(iii) by refunding the purchase price, less a 

reasonable allowance for depreciation. 
(B) if replacement equipment, by repairing the 

equipment or replacing the equipment with iden
tical or reasonably equivalent equipment. 

(2) The Secretary of Transportation may pre
scribe regulations to allow the manufacturer to 
impose conditions on the replacement of a motor 
vehicle or refund of its price. 

(b) TIRE REMEDIES.-(]) A manufacturer of a 
tire, including an original equipment tire, shall 
remedy a defective or noncomplying tire if the 
owner or purchaser presents the tire for remedy 
not later than 60 days after the later of-

( A) the day the owner or purchaser receives 
notification under section 30119 of this title; or 

(B) if the manufacturer decides to replace the 
tire, the day the owner or purchaser receives no
tification that a replacement is available. 

(2) If the manufacturer decides to replace the 
tire and the replacement is not available during 
the 60-day period, the owner or purchaser must 
present the tire for remedy during a subsequent 
60-day period only after receiving notification of 
availability during the subsequent period. If 
tires are available during the subsequent period, 

only a tire presented for remedy during that pe
riod must be remedied. 

(c) ADEQUACY OF REPAIRS.-(]) lf a manufac
turer decides to repair a motor vehicle or re
placement equipment and the repair is not done 
adequately within a reasonable time, the manu
facturer shall-

( A) replace the vehicle or equipment with an 
identical or reasonably equivalent vehicle or 
equipment; or 

(B) for a vehicle, refund the purchase price, 
less a reasonable allowance for depreciation. 

(2) Failure to repair a motor vehicle or re
placement equipment adequately not later than 
60 days after its presentation is prima facie evi
dence of failure to repair within a reasonable 
time. However, the Secretary may extend, by 
order, the 60-day period if good cause for an ex
tension is shown and the reason is published in 
the Federal Register before the period ends. 
Presentation of a vehicle or equipment for repair 
before the date specified by a manufacturer in a 
notice under section 30119(a)(5) or 30121(c) of 
this title is not a presentation under this sub
section. 

(d) FILING MANUFACTURER'S REMEDY PRO
GRAM.-A manufacturer shall file with the Sec
retary a copy of the manufacturer's program 
under this section for remedying a defect or 
noncompliance. The Secretary shall make the 
program available to the public and publish a 
notice of availability in the Federal Register. 

(e) HEARINGS ABOUT MEETING REMEDY RE
QUIREMENTS.-On the motion of the Secretary or 
on application by any interested person, the 
Secretary may conduct a hearing to decide 
whether the manufacturer has reasonably met 
the remedy requirements under this section. Any 
interested person may make written and oral 
presentations of information, views, and argu
ments on whether the manufacturer has reason
ably met the remedy requirements. If the Sec
retary decides a manufacturer has not reason
ably met the remedy requirements, the Secretary 
shall order the manufacturer to take specified 
action to meet those requirements and may take 
any other action authorized under this chapter. 

(f) FAIR REIMBURSEMENT TO DEALERS.-A 
manufacturer shall pay fair reimbursement to a 
dealer providing a remedy without charge under 
this section. 

(g) NONAPPLICATION.-(1) The requirement 
that a remedy be provided without charge does 
not apply if the motor vehicle or replacement 
equipment was bought by the first purchaser 
more than 8 calendar years, or the tire, includ
ing an original equipment tire, was bought by 
the first purchaser more than 3 calendar years, 
before notice is given under section 30118(c) of 
this title or an order is issued under section 
30118(b) of this title, whichever is earlier. 

(2) This section does not apply during any pe
riod in which enforcement of an order under 
section 30118(b) of this title is restrained or is set 
aside in a civil action under section 30121(d) of 
this title. 

(h) EXEMPTIONS.-On application of a manu
facturer, the Secretary shall exempt the manu
facturer from this section if the Secretary de
cides a defect or noncompliance is inconsequen
tial to motor vehicle safety. The Secretary may 
take action under this subsection only after no
tice in the Federal Register and an opportunity 
for any interested person to present information, 
views, and arguments. 
§30121. Provuional notification and civil ac

tion. to enforce 
(a) PROVISIONAL NOT/F/CATION.-(1) The Sec

retary of Transportation may order a manufac
turer to issue a provisional notification if a civil 
action about an order issued under section 
30118(b) of this title has been brought under sec
tion 30163 of this title. The provisional notifica
tion shall contain-

(A) a statement that the Secretary has decided 
that a defect related to motor vehicle safety or 
noncompliance with a motor vehicle safety 
standard prescribed under this chapter exists 
and that the manufacturer is contesting the de
cision in a civil action in a United States district 
court; 

(B) a clear description of the Secretary's stat
ed basis for the decision; 

(C) the Secretary's evaluation of the risk to 
motor vehicle safety reasonably related to the 
defect or noncompliance; 

(D) measures the Secretary considers nec
essary to avoid an unreasonable risk to motor 
vehicle safety resulting from the defect or non
compliance; 

(E) a statement that the manufacturer will 
remedy the defect or noncompliance without 
charge under section 30120 of this title, but that 
the requirement to remedy without charge is 
conditioned on the outcome of the civil action; 
and 

(F) other information the Secretary prescribes 
by regulation or includes in the order requiring 
the notice. 

(2) A notification under this subsection does 
not relieve a manufacturer of liability for not 
giving notification required by an order under 
section 30118(b) of this title. 

(b) CIVIL ACTIONS FOR NOT NOT/FY/NG.-(1) A 
manufacturer that does not notify owners and 
purchasers under section 30119 (c) and (d) of 
this title is liable to the United States Govern
ment for a civil penalty, unless the manufac
turer prevails in a civil action referred to in sub
section (a) of this section or the court in that 
action enjoins enforcement of the order. En
forcement may be enjoined only if the court de
cides that the failure to notify is reasonable and 
that the manufacturer has demonstrated the 
likelihood of prevailing on the merits. If enforce
ment is enjoined, the manufacturer is not liable 
during the time the order is stayed. 

(2) A manufacturer that does not notify own
ers and purchasers as required under subsection 
(a) of this section is liable for a civil penalty re
gardless of whether the manufacturer prevails 
in an action on the validity of the order issued 
under section 30118(b) of this title. 

(c) ORDERS TO MANUFACTURERS.-]/ the Sec
retary prevails in a civil action referred to in 
subsection (a) of this section, the Secretary shall 
order the manufacturer-

(1) to notify each owner, purchaser, and deal
er described in section 30119(d) of this title of 
the outcome of the action and other information 
the Secretary requires, and notification under 
this clause may be combined with notification 
required under section 30118(b) of this title; 

(2) to specify the earliest date under section 
30119(b) of this title on which the defect or non
compliance will be remedied without charge 
under section 30120 of this title; and 

(3) if notification was required under sub
section (a) of this section, to reimburse an owner 
or purchaser for reasonable and necessary ex
penses (in an amount that is not more than the 
amount specified in the order of the Secretary 
under subsection (a)) incurred for repairing the 
defect or noncompliance during the period be
ginning on the date that notification was re
quired to be issued and ending on the date the 
owner or purchaser receives the notification 
under this subsection. 

(d) VENUE.-Notwithstanding section 30163(c) 
of this title, a civil action about an order issued 
under section 30118(b) of this title must be 
brought in the United States district court for a 
judicial district in the State in which the manu
facturer is incorporated or the District of Co
lumbia. On motion of a party, the court may 
transfer the action to another district court if 
good cause is shown. All actions related to the 
same order under section 30118(b) of this title 
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shall be consolidated in an action in one judi
cial district under an order of the court in 
which the first action was brought. If the first 
action is transferred to another court, that court 
shall issue the consolidation order. 
§30122. Making safety devices and elements 

inoperative 
(a) DEFINITION.-In this section, " motor vehi

cle repair business" means a person holding it
self out to the public to repair tor compensation 
a motor vehicle or motor vehicle equipment. 

(b) PROHIBITION.-A manufacturer, distribu
tor, dealer , or motor vehicle repair business may 
not knowingly make inoperative any part of a 
device or element of design installed on or in a 
motor vehicle or motor vehicle equipment in 
compliance with an applicable motor vehicle 
safety standard prescribed under this chapter 
unless the manufacturer, distributor, dealer, or 
repair business reasonably believes the vehicle 
or equipment will not be used (except tor testing 
or a similar purpose during maintenance or re
pair) when the device or element is inoperative. 

(c) REGULATIONS.-The Secretary of Transpor
tation may prescribe regulations-

(]) to exempt a person from this section if the 
Secretary decides the exemption is consistent 
with motor vehicle safety and section 30101 of 
this title; and 

(2) to define "make inoperative". 
(d) NONAPPLICATION.-This section does not 

apply to a safety belt interlock or buzzer de
signed to indicate a safety belt is not in use as 
described in section 30124 of this title. 
§30123. Tires 

(a) LABELING REQUIREMENT.-The Secretary 
of Transportation shall require that a pneu
matic tire subject to a motor vehicle safety 
standard prescribed under this chapter be la
beled permanently and conspicuously with safe
ty information the Secretary decides is nec
essary to carry out section 30101 of this title. 

(b) CONTENTS OF LABEL.-Labeling required 
on a tire under subsection (a) of this section 
shall include-

(1)( A) identification of the manufacturer; 
(B) for a retreaded tire, identification of the 

retreader; or 
(C) tor a tire containing a brand name (except 

the name of the manufacturer) , a code mark al
lowing a seller to identify the manufacturer to 
the purchaser; 

(2) the composition of material used in the ply 
of the tire; 

(3) the number of plies in the tire; 
(4) the maximum allowable load for the tire; 

and 
(5)(A) a statement that the tire complies with 

minimum safe performance standards prescribed 
under this chapter; or 

(B) a mark or symbol the Secretary prescribes 
for use by a manufacturer or retreader comply
ing with those standards. 

(c) ADDITIONAL INFORMATION.-The Secretary 
may require that additional safety information 
be disclosed to a pu,rchaser when a tire is sold. 

(d) REGROOVED TIRE LIMITAT/ONS.-(1) In this 
subsection, "regrooved tire " means a tire with a 
new tread produced by cutting into the tread of 
a worn tire. 

(2) The Secretary may authorize the sale, otter 
tor sale, introduction for sale, or delivery for in
troductio·n in interstate commerce, of a 
regrooved tire or a motor vehicle equipped with 
regrooved tires if the Secretary decides the tires 
are designed and made in a way consistent with 
section 30101 of this title. A person may not sell , 
offer for sale, introduce tor sale, or deliver for 
introduction in interstate commerce, a regrooved 
tire or a vehicle equipped with regrooved tires 
unless authorized by the Secretary. 

(e) UNIFORM QUALITY GRADING SYSTEM, NO
MENCLATURE, AND MARKETING PRACTICES.-The 

Secretary shall prescribe through standards a 
uniform quality grading system for motor vehi
cle tires to help consumers make an informed 
choice when purchasing tires. The Secretary 
also shall cooperate with industry and the Fed
eral Trade Commission to the greatest extent 
practicable to eliminate deceptive and confusing 
tire nomenclature and marketing practices. A 
tire standard or regulation prescribed under this 
chapter supersedes an order or administrative 
interpretation of the Commission. 

(f) MAXIMUM LOAD STANDARDS.-The Sec
retary shall require a motor vehicle to be 
equipped with tires that meet maximum load 
standards when the vehicle is loaded with a rea
sonable amount of luggage and the total number 
of passengers the vehicle is designed to carry. 
The vehicle shall be equipped with those tires by 
the manufacturer or by the first purchaser when 
the vehicle is first bought in good faith other 
than tor resale. 
§30124. Occupant restraint systems 

A motor vehicle safety standard prescribed 
under this chapter may not require or allow a 
manufacturer to comply with the standard by 
using a safety belt interlock designed to prevent 
starting or operating a motor vehicle if an occu
pant is not using a safety belt or a buzzer de
signed to indicate a safety belt is not in use, ex
cept a buzzer that operates only during the 8-
second period after the ignition is turned to the 
"start' ' or "on" position. 
§30125. Schoolbuses and schoolbus equip

ment 
(a) DEFINITIONS.-In this section-
(1) "schoolbus" means a passenger motor ve

hicle designed to carry a driver and more than 
10 passengers, that the Secretary of Transpor
tation decides is likely to be used significantly 
to transport preprimary , primary, and second
ary school students to or from school or an 
event related to school. 

(2) "schoolbus equipment" means equipment 
designed primarily tor a schoolbus or manufac
tured or sold to replace or improve a system, 
part, or component of a schoolbus or as an ac
cessory or addition to a schoolbus. 

(b) STANDARDS.-The Secretary shall prescribe 
motor vehicle safety standards tor schoolbuses 
and schoolbus equipment manufactured in, or 
imported into, the United States. Standards 
shall include minimum performance require
ments for-

(1) emergency exits; 
(2) interior protection for occupants; 
(3) floor strength; 
(4) seating systems; 
(5) crashworthiness of body and frame (in-

cluding protection against rollover hazards); 
(6) vehicle operating systems; 
(7) windows and windshields; and 
(8) fuel systems. 
(C) TEST DRIVING BY MANUFACTURERS.-The 

Secretary may require by regulation a schoolbus 
to be test-driven by a manufacturer before intro
duction in commerce. 
§30126. Used motor vehicles 

To ensure a continuing and effective national 
safety program, it is the policy of the United 
States Government to encourage and strengthen 
State inspection of used motor vehicles. There
tore, the Secretary of Transportation shall pre
scribe uniform motor vehicle safety standards 
for all used motor vehicles. The standards shall 
be stated in terms of motor vehicle safety per
formance . 
SUBCHAPTER III-IMPORTING NON-

COMPLYING MOTOR VEHICLES AND 
EQUIPMENT 

§30141. Importing motor vehicles capable of 
complying with standards 
(a) GENERAL.-Section 30112(a) of this title 

does not apply to a motor vehicle if-

(1) on the initiative of the Secretary of Trans
portation or on petition of a manufacturer or 
importer registered under subsection (c) of this 
section , the Secretary decides-

( A) the vehicle is-
(i) substantially similar to a motor vehicle 

originally manufactured tor import into and 
sale in the United States; 

(ii) certified under section 30115 of this title; 
(iii) the same model year (as defined under 

regulations of the Secretary of Transportation) 
as the model of the motor vehicle it is being com
pared to; and 

(iv) capable of being readily altered to comply 
with applicable motor vehicle safety standards 
prescribed under this chapter; or 

(B) if there is no substantially similar United 
States motor vehicle, the safety features of the 
vehicle comply with or are capable of being al
tered to comply with those standards based on 
destructive test information or other evidence 
the Secretary of Transportation decides is ade
quate; 

(2) the vehicle is imported by a registered im
porter; and 

(3) the registered importer pays the annual fee 
the Secretary of Transportation establishes 
under subsection (e) of this section to pay tor 
the costs of carrying out the registration pro
gram for importers under subsection (c) of this 
section and any other fees the Secretary of 
Transportation establishes to pay tor the costs 
of-

( A) processing bonds provided to the Secretary 
of the Treasury under subsection (d) of this sec
tion; and 

(B) making the decisions under this sub
chapter. 

(b) PROCEDURES ON DECIDING ON MOTOR VE
HICLE CAPABILJTY.-(1) The Secretary of Trans
portation shall establish by regulation proce
dures for making a decision under subsection 
(a)(l) of this section and the information a peti
tioner must provide to show clearly that the 
motor vehicle is capable of being brought into 
compliance with applicable motor vehicle safety 
standards prescribed under this chapter. In es
tablishing the procedures, the Secretary shall 
provide for a minimum period of public notice 
and written comment consistent with ensuring 
expeditious, but complete, consideration and 
avoiding delay by any person. In making a deci
sion under those procedures, the Secretary shall 
consider test information and other information 
available to the Secretary, including any infor
mation provided by the manufacturer. If the 
Secretary makes a negative decision, the Sec
retary may not make another decision for the 
same model until at least 3 calendar months 
have elapsed after the negative decision. 

(2) The Secretary of Transportation shall pub
lish each year in the Federal Register a list of 
all decisions made under subsection (a)(1) of 
this section. Each published decision applies to 
the model of the motor vehicle for which the de
cision was made. A positive decision permits an
other importer registered under subsection (c) of 
this section to import a vehicle of the same 
model under this section if the importer complies 
with all the terms of the decision. 

(c) REGISTRATION.-(1) The Secretary of 
Transportation shall establish procedures for 
registering a person who complies with require
ments prescribed by the Secretary by regulation, 
including-

( A) recordkeeping requirements; 
(B) inspection of records and facilities related 

to motor vehicles the person has imported, al
tered, or both; and 

(C) requirements that ensure that the importer 
(or a successor in interest) will be able tech
nically and financially to carry out responsibil
ities under sections 30117(b), 30118-30121 , and 
30166(!) of this title. 
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(2) The Secretary of Transportation shall 

deny registration to a person whose registration 
is revoked under paragraph (4) of this sub
section. 

(3) The Secretary of Transportation may deny 
registration to a person that is or was owned or 
controlled by, or under common ownership or 
control with, a person whose registration was 
revoked under paragraph (4) of this subsection. 

(4) The Secretary of Transportation shall es
tablish procedures tor-

( A) revoking or suspending a registration is
sued under paragraph (1) of this subsection tor 
not complying with a requirement of this sub
chapter or section 30112, 30115, 30117-30122, 
30125(c), or 30166 ot ·this title or regulations pre
scribed under this subchapter or those sections; 

(B) automatically suspending a registration 
for not paying a tee under subsection (a)(3) of 
this section in a timely manner or tor knowingly 
filing a false or misleading certification under 
section 30146 of this title; and 

(C) reinstating suspended registrations. 
(d) BONDS.-(1) A person importing a motor 

vehicle under this section shall provide a bond 
to the Secretary of the Treasury (acting tor the 
Secretary of Transportation) and comply with 
the terms the Secretary of Transportation de
cides are appropriate to ensure that the vehi
cle-

(A) will comply with applicable motor vehicle 
safety standards prescribed under this chapter 
within a reasonable time (specified by the Sec
retary of Transportation) after the vehicle is im
ported; or 

(B) will be exported (at no cost to the United 
States Government) by the Secretary of the 
Treasury or abandoned to the Government. 

(2) The amount of the bond provided under 
this subsection shall be at least equal to the du
tiable value of the motor vehicle (as determined 
by the Secretary of the Treasury) but not more 
than 150 percent ot that value. 

(e) FEE REVIEW, ADJUSTMENT, AND USE.-The 
Secretary of Transportation shall review and 
make appropriate adjustments at least every 2 
years in the amounts of the tees required to be 
paid under subsection (a)(3) of this section. The 
Secretary of Transportation shall establish the 
tees for each fiscal year before the beginning of 
that year. All tees collected remain available 
until expended without fiscal year limit to the 
extent provided in advance by appropriation 
laws. The amounts are only tor use by the Sec
retary of Tra·nsportation-

(1) in carrying out this section and sections 
30146(a)-(c)(1), (d), and (e) and 30147(b) of this 
title; and 

(2) in advancing to the Secretary of the Treas
ury amounts for costs incurre(l under this sec
tion and section 30146 of this title to reimburse 
the Secretary of the Treasury tor those costs. 
§30142. Importing motor vehicle• for pertlonal 

uae 
(a) GENERAL.-Section 30112(a) ot this title 

does not apply to an imported motor vehicle if-
(1) the vehicle is imported tor personal use, 

and not for resale, by an individual (except an 
individual described in sections 30143 and 30144 
of this title); 

(2) the vehicle is imported after the effective 
date that regulations are first prescribed under 
section 2(e)(l)(B) ot the Imported Vehicle Safety 
Compliance Act of 1988; and 

(3) the individual takes the actions required 
under subsection (b) of this section to receive an 
exemption. 

(b) EXEMPTIONS.-(1) To receive an exemption 
under subsection (a) of this section, an individ
ual must-

(A) provide the Secretary of the Treasury (act
ing tor the Secretary of Transportation) with

(i) an appropriate bond in an amount deter
mined under section 30141(d) of this title; 

(ii) a copy of an agreement with an importer 
registered under section 30141(c) of this title for 
bringing the motor vehicle into compliance with 
applicable motor vehicle safety standards pre
scribed under this chapter; and 

(iii) a certification that the vehicle meets the 
requirement of section 30141(a)(l)(A) or (B) of 
this title; and 

(B) comply with appropriate terms the Sec
retary of Transportation imposes to ensure that 
the vehicle-

(i) will be brought into compliance with those 
standards within a reasonable time (specified by 
the Secretary of Transportation) after the vehi
cle is imported; or 

(ii) will be exported (at no cost to the United 
States Government) by the Secretary of the 
Treasury or abandoned to the Government. 

(2) For good cause shown, the Secretary of 
Transportation may allow an individual addi
tional time, but not more than 30 days after the 
day on which the motor vehicle is offered for im
port, to comply with paragraph (l)(A)(ii) of this 
subsection. 
§30143. Motor vehicle• imported by individ

uau employed outaide the United State• 
(a) DEFINITION.-ln this section, "assigned 

place of employment" means-
(1) the principal location at which an individ

ual is permanently or indefinitely assigned to 
work; and 

(2) tor a member of the uniformed services, the 
individual's permanent duty station. 

(b) GENERAL.-Section 30112(a) of this title 
does not apply to a motor vehicle imported tor 
personal use, and not tor resale, by an individ
ual-

(1) whose assigned place of employment was 
outside the United States as of October 31, 1988, 
and who has not had an assigned place of em
ployment in the United States from that date 
through the date the vehicle is imported into the 
United States; 

(2) who previously had not imported a motor 
vehicle into the United States under this section 
or section 108(g)(2) of the National Traffic and 
Motor Vehicle Safety Act of 1966 or, before Octo
ber 31, 1988, under section 108(b)(3) of the Act; 

(3) who acquired, or made a binding contract 
to acquire, the vehicle before October 31, 1988; 

( 4) who imports the vehicle into the United 
States not later than October 31, 1992; and 

(5) who satisfies section 108(b)(3) of the Act as 
in effect on October 30, 1988. 

(c) CERTIFICATION.-Subsection (b) of this sec
tion is carried out by certification in the form 
the Secretary of Transportation or the Secretary 
of the Treasury may prescribe. 
§30144. Importing motor vehicle• on a tem

porary baaia 
(a) GENERAL.-Section 30112(a) of this title 

does not apply to a motor vehicle imported on a 
temporary basis tor personal use by an individ
ual who is a member of-

(1)( A) the personnel of the government of a 
foreign country on assignment in the United 
States or a member of the Secretariat of a public 
international organization designated under the 
International Organization Immunities Act (22 
U.S.C. 288 et seq.); and 

(B) the class of individuals tor whom the Sec
retary of State has authorized free importation 
of motor vehicles; or 

(2) the armed forces of a foreign country on 
assignment in the United States. 

(b) VERIFICATION.-The Secretary of Trans
portation or the Secretary of the Treasury may 
require verification, that the Secretary of Trans
portation considers appropriate, that an indi
vidual is a member described under subsection 
(a) of this section. The Secretary of Transpor
tation shall ensure that a motor vehicle im
ported under this section will be exported (at no 

cost to the United States Government) or aban
doned to the Government when the individual 
no longer-

(]) resides in the United States; and 
(2) is a member described under subsection (a) 

of this section. 
(C) SALE IN THE UNITED STATES.-A motor ve

hicle imported under this section may not be 
sold when in the United States. · 

§30145. Importing motor vehicle• or equip
ment requiring further manufacturing 
Section 30112(a) of this title does not apply to 

a motor vehicle or motor vehicle equipment if 
the vehicle or equipment-

(]) requires further manufacturing to perform 
its intended function as decided under regula
tions prescribed by the Secretary of Transpor
tation; and 

(2) is accompanied at the time of importation 
by a written statement issued by the manufac
turer indicating the applicable motor vehicle 
safety standard prescribed under this chapter 
with which it does not comply. 
§30146. Releaae of motor vehicle• and bonda 

(a) COMPLIANCE CERTIFICATION AND BOND.
(1) Except as provided in subsections (c) and (d) 
of this section, an importer registered under sec
tion 30141(c) of this title may license or register 
an imported motor vehicle tor use on public 
streets, roads, or highways, or release custody of 
a motor vehicle imported by the registered im
porter or imported by an individual under sec
tion 30142 of this title and altered by the reg
istered importer to meet applicable motor vehicle 
safety standards prescribed under this chapter 
to a person tor license or registration tor use on 
public streets, roads, or highways, only after 30 
days after the registered importer certifies to the 
Secretary of Transportation, in the way the Sec
retary prescribes, that the motor vehicle com
plies with each standard prescribed in the year 
the vehicle was manufactured. A vehicle may 
not be released if the Secretary gives written no
tice before the end of the 30-day period that the 
Secretary will inspect the vehicle under sub
section (c) of this section. 

(2) The Secretaries of Transportation and the 
Treasury shall prescribe regulations-

( A) ensuring the release of a motor vehicle 
and bond required under section 30141(d) of this 
title at the end of the 30-day period, unless the 
Secretary of Transportation issues a notice of 
an inspection under subsection (c) of this sec
tion; and 

(B) providing that the Secretary of Transpor
tation shall release the vehicle and bond 
promptly after an inspection under subsection 
(c) of this section showing compliance with the 
standards applicable to the vehicle. 

(3) Each registered importer shall include on 
each motor vehicle released under this sub
section a label prescribed by the Secretary of 
Transportation identifying the importer and 
stating that the vehicle has been altered by the 
importer to comply with the standards applica
ble to the vehicle. 

(b) RELIANCE ON MANUFACTURER'S CERTIFI
CATION.-ln making a certification under sub
section (a)(l) of this section, the registered im
porter may rely on the manufacturer's certifi
cation tor the model to which the motor vehicle 
involved is substantially similar if the importer 
certifies that any alteration made by the im
porter did not affect the compliance of the safe
ty features of the vehicle and the importer keeps 
records verifying the certification tor the period 
the Secretary of Transportation prescribes. 

(c) EVIDENCE OF COMPLIANCE.-(]) The Sec
retary of Transportation may require that the 
certification under subsection (a)(l) of this sec
tion be accompanied by evidence of compliance 
the Secretary considers appropriate or may in
spect the certified motor vehicle, or both. If the 
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Secretary gives notice of an inspection, an im
porter may release the vehicle only after an in
spection showing the motor vehicle complies 
with applicable vehicle safety standards pre
scribed under this chapter for which the inspec
tion was made and release of the vehicle by the 
Secretary. 

(2) The Secretary of Transportation shall in
spect periodically a representative number of 
motor vehicles for which certifications have 
been filed under subsection (a)(l) of this section. 
In carrying out a motor vehicle testing program 
under this chapter, the Secretary shall include a 
representative number of motor vehicles for 
which certifications have been filed under sub
section (a)(1). 

(d) CHALLENGING THE CERTIFICATION.-A 
motor vehicle or bond may not be released under 
subsection (a) of this section if the Secretary of 
Transportation, not later than 30 days after re
ceiving a certification under subsection (a)(1) of 
this section, gives written notice that the Sec
retary believes or has reason to believe that the 
certification is false or contains a 
mispresentation. The vehicle and bond may be 
released only after the Secretary is satisfied 
with the certification and any modification of 
the certification. 

(e) BOND RELEASE.-A release of a bond re
quired under section 30141(d) of this title is 
deemed an acceptance of a certification or com
pletion of an inspection under this section but is 
not a decision by the Secretary of Transpor
tation under section 30118(a) or (b) of this title 
of compliance with applicable motor vehicle 
safety standards prescribed under this chapter. 
§30147. Responsibility for defects and non· 

compliance 
(a) DEEMING DEFECT OR NONCOMPLIANCE TO 

CERTAIN VEHICLES AND IMPORTER AS MANUFAC
TURER.-(]) In carrying out sections 30117(b), 
30118-30121 , and 30166(!) of this title-

( A) for a defect or noncompliance with an ap
plicable motor vehicle safety standard prescribed 
under this chapter for a motor vehicle originally 
manufactured for import into the United States, 
an imported motor vehicle having a valid certifi
cation under section 30146(a)(1) of this title and 
decided to be substantially similar to that motor 
vehicle shall be deemed as having the same de
fect or as not complying with the same standard 
unless the manufacturer or importer registered 
under section 30141(c) of this title demonstrates 
otherwise to the Secretary of Transportation; 
and 

(B) the registered importer shall be deemed to 
be the manufacturer of any motor vehicle that 
the importer imports or brings into compliance 
with the standards for an individual under sec
tion 30142 of this title. 

(2) The Secretary shall publish in the Federal 
Register notice of any defect or noncompliance 
under paragraph (1)( A) of this subsection. 

(b) FINANCIAL RESPONSIBILITY REQUIRE
MENT.-The Secretary shall require by regula
tion each registered importer (including any 
successor in interest) to provide and maintain 
evidence, satisfactory to the Secretary, of suffi
cient financial responsibility to meet its obliga
tions under sections 30117(b) , 30118-30121, and 
30166(!) of this title. 

SUBCHAPTER IV-ENFORCEMENT AND 
ADMINISTRATIVE 

§30161. Judicial review of standards 
(a) FILING AND VENUE.-A person adversely 

affected by an order prescribing a motor vehicle 
safety standard under this chapter may apply 
for review of the order by filing a petition for re
view in the court of appeals of the United States 
tor the circuit in which the person resides or has 
its principal place of business. The petition must 
be filed not later than 59 days after the order is 
issued. 

(b) NOTIFYING SECRETARY.-The clerk of the 
court shall send immediately a copy of the peti
tion to the Secretary of Transportation. The 
Secretary shall file with the court a record of 
the proceeding in which the order was pre
scribed. 

(C) ADDITIONAL PROCEEDINGS.-(1) On request 
of the petitioner, the court may order the Sec
retary to receive additional evidence and evi
dence in rebuttal if the court is satisfied that 
the additional evidence is material and there 
were reasonable grounds for not presenting the 
evidence in the proceeding before the Secretary. 

(2) The Secretary may modify findings of fact 
or make new findings because of the additional 
evidence presented. The Secretary shall file a 
modified or new finding, a recommendation to 
modify or set aside the order, and the additional 
evidence with the court. 

(d) CERTIFIED COPIES OF RECORDS OF PRO
CEEDINGS.-The Secretary shall give any inter
ested person a certified copy of the transcript of 
the record in a proceeding under this section on 
request and payment of costs. A certified copy of 
the record of the proceeding is admissible in a 
proceeding arising out of a matter under this 
chapter, regardless of whether the proceeding 
under this section has begun or becomes final. 

(e) FINALITY OF JUDGMENT AND SUPREME 
COURT REVIEW.-A judgment of a court under 
this section is final and may be reviewed only by 
the Supreme Court under section 1254 of title 28. 
§30162. Petitions by interested persona for 

standards and enforcement 
(a) FILING.-Any interested person may file a 

petition with the Secretary of Transportation 
requesting the Secretary to begin a proceeding

(]) to prescribe a motor vehicle safety stand-
ard under this chapter; or 

(2) to decide whether to issue an order under 
section 30118(b) of this title. 

(b) STATEMENT OF FACTS.-The petition must 
state facts that the person claims establish that 
a motor vehicle safety standard or order referred 
to in subsection (a) of this section is necessary 
and briefly describe the order the Secretary 
should issue. 

(c) PROCEEDINGS.-The Secretary may hold a 
public hearing or conduct an investigation or 
proceeding to decide whether to grant the peti
tion. 

(d) ACTIONS OF SECRETARY.-The Secretary 
shall grant or deny a petition not later than 120 
days after the petition is filed. If a petition is 
granted, the Secretary shall begin the proceed
ing promptly. If a petition is denied, the Sec
retary shall publish the reasons for the denial in 
the Federal Register. 
§30163. Actions by the Attorney General 

(a) CIVIL ACTIONS TO ENFORCE.-The Attor
ney General may bring a civil action to enjoin

(]) a violation of this chapter or a regulation 
prescribed or order issued under this chapter; 
and 

(2) the sale, offer for sale, or introduction or 
delivery for introduction, in interstate com
merce, or the importation into the United States, 
of a motor vehicle or motor vehicle equipment 
for which it is decided, before the first purchase 
in good faith other than for resale, that the ve
hicle or equipment-

( A) contains a defect related to motor vehicle 
safety about which notice was given under sec
tion 30118(c) of this title or an order was issued 
under section 30118(b) of this title; or 

(B) does not comply with an applicable motor 
vehicle safety standard prescribed under this 
chapter. 

(b) PRIOR NOTICE.-When practicable, the 
Secretary of Transportation shall notify a per
son against whom a civil action under sub
section (a) of this section is planned, give the 
person an opportunity to present that person 's 

views, and, except for a knowing and willful 
violation of this chapter, give the person a rea
sonable opportunity to remedy the defect or 
comply with the applicable motor vehicle safety 
standard prescribed under this chapter. Failure 
to give notice and an opportunity to remedy the 
defect or comply with the applicable motor vehi
cle safety standard prescribed under this chap
ter does not prevent a court from granting ap
propriate relief. 

(c) VENUE.-Except as provided in section 
30121(d) of this title, a civil action under this 
section or section 30165(a) of this title may be 
brought in the United States district court for 
the judicial district in which the violation oc
curred or the defendant is found, resides, or 
does business. Process in the action may be 
served in any other judicial district in which the 
defendant resides or is found. 

(d) JURY TRIAL DEMAND.-ln a trial for crimi
nal contempt for violating an injunction or re
straining order issued under subsection (a) of 
this section, the violation of which is also a vio
lation of this chapter, the defendant may de
mand a jury trial. The defendant shall be tried 
as provided in rule 42(b) of the Federal Rules of 
Criminal Procedure (18 App. U.S.C.). 

(e) SUBPENAS FOR WITNESSES.-ln a civil ac
tion brought under this section, a subpena for a 
witness may be served in any judicial district. 
§30164. Service ofproceBB 

(a) DESIGNATING AGENTS.-A manufacturer of
fering a motor vehicle or motor vehicle equip
ment for import shall designate an agent on 
whom service of notices and process in adminis
trative and judicial proceedings may be made. 
The designation shall be in writing and filed 
with the Secretary of Transportation. The des
ignation may be changed in the same way as 
originally made. 

(b) SERVICE.-An agent may be served at the 
agent's office or usual place of residence. Serv
ice on the agent is deemed to be service on the 
manufacturer. If a manufacturer does not des
ignate an agent, service may be made by posting 
the notice or process in the office of the Sec
retary. 
§30165. Civil penalty 

(a) PENALTY.-A person that violates section 
30112, 30115, 30117-30122, 30123(d), 30125(c), 
30141-30147, or 30166 of this title or a regulation 
prescribed under those sections is liable to the 
United States Government for a civil penalty of 
not more than $1,000 for each violation. A sepa
rate violation occurs for each motor vehicle or 
item of motor vehicle equipment and for each 
failure or refusal to allow or perform an act re
quired by those sections. The maximum penalty 
under this subsection for a related series of vio
lations is $800,000. 

(b) COMPROMISE AND SETOFF.-(1) The Sec
retary of Transportation may compromise the 
amount of a civil penalty imposed under this 
section. 

(2) The Government may deduct the amount 
of a civil penalty imposed or compromised under 
this section from amounts it owes the person lia
ble for the penalty . 

(c) CONSIDERATIONS.-/n determining the 
amount of a civil penalty or compromise, the ap
propriateness of the penalty or compromise to 
the size of the business of the person charged 
and the gravity of the violation shall be consid
ered. 

(d) SUBPENAS FOR WITNESSES.-ln a civil ac
tion brought under this section, a subpena for a 
witness may be served in any judicial district. 
§30166. Inspections, investigations, and 

recorda 
(a) DEFINITION.-ln this section, "motor vehi

cle accident" means an occurrence associated 
with the maintenance or operation of a motor 
vehicle or motor vehicle equipment resulting in 
personal injury, death, or property damage. 
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(b) AUTHORITY TO INSPECT AND ]NVES

TIGATE.-(1) The Secretary ot Transportation 
may conduct an inspection or investigation-

( A) that may be necessary to enforce this 
chapter or a regulation prescribed or order is
sued under this chapter; or 

(B) related to a motor vehicle accident and de
signed to carry out this chapter. 

(2) The Secretary of Transportation shall co
operate with State and local officials to the 
greatest extent possible in an inspection or in
vestigation under paragraph (l)(B) of this sub
section. 

(c) MATTERS THAT CAN BE INSPECTED AND IM
POUNDMENT.-ln carrying out this chapter, an 
officer or employee designated by the Secretary 
of Transportation-

(1) at reasonable times, may inspect and copy 
any record related to this chapter; 

(2) on request, may inspect records of a manu
facturer, distributor, or dealer to decide whether 
the manufacturer, distributor, or dealer has 
complied or is complying with this chapter or a 
regulation prescribed or order issued under this 
chapter; and 

(3) at reasonable times, in a reasonable way, 
and on display of proper credentials and written 
notice to an owner, operator, or agent in 
charge, may-

( A) enter and inspect with reasonable prompt
ness premises in which a motor vehicle or motor 
vehicle equipment is manufactured, held tor in
troduction in interstate commerce, or held tor 
sale after introduction in interstate commerce; 

(B) enter and inspect with reasonable prompt
ness premises at which a vehicle or equipment 
involved in a motor vehicle accident is located; 

(C) inspect with reasonable promptness that 
vehicle or equipment; and 

(D) impound tor not more than 72 hours ave
hicle or equipment involved in a motor vehicle 
accident. 

(d) REASONABLE COMPENSATION.-When a 
motor vehicle (except a vehicle subject to sub
chapter II of chapter 105 of this title) or motor 
vehicle equipment is inspected or temporarily 
impounded under subsection (c)(3) of this sec
tion, the Secretary of Transportation shall pay 
reasonable compensation to the owner of the ve
hicle if the inspection or impoundment results in 
denial of use, or reduction in value, of the vehi
cle. 

(e) RECORDS AND MAKING REPORTS.-The Sec
retarll of Transportation reasonably may re
quire a manufacturer of a motor vehicle or 
motor vehicle equipment to keep records, and a 
manufacturer, distributor, or dealer to make re
ports, to enable the Secretary to decide whether 
the manufacturer, distributor, or dealer has 
complied or is complying with this chapter or a 
regulation prescribed or order issued under this 
chapter. This subsection does not impose a rec
ordkeeping requirement on a distributor or deal
er in addition to those imposed under subsection 
(f) of this section and section 30117(b) of this 
title or a regulation prescribed or order issued 
under subsection (f) or section 30117(b). 

(f) PROVIDING COPIES OF COMMUNICATIONS 
ABOUT DEFECTS AND NONCOMPLIANCE.-A man
ufacturer shall give the Secretary of Tran8JX}r
tatton a true or representative COP1J of each com
munication to the Manufacturer's dealers or to 
owners or purcluuers of a motor ~hicle or re
placefflent equipment produced by the manufac
turer ab01lt a IU[ect or noncomplia1lce with a 
MOtor Wll.icle «Jf~tJ/ .taftdard preiCTiUd WMer 
this cluJpter in a vehicle or equipme1tt that ts 
sold or .erviced. 

(g) ADlllNJSTIUTWE AUTHOIUTY ON REPORTS, 
ANSWERS, AND HEAIUNGS.-(1) !ft. carf}ling out 
this chapter, the SecretarJI of Transportation 
may-

( A) require, bJI general or ~JJecial oTder, . tlnJI 
person to file reports or answers to 6f)ecific ques-

tions, including reports or answers under oath; 
and 

(B) conduct hearings, administer oaths, take 
testimony , and require (by subpena or other
wise) the appearance and testimony of witnesses 
and the production of records the Secretary con
siders advisable. 

(2) A witness summoned under this subsection 
is entitled to the same fee and mileage the wit
ness would have been paid in a court of the 
United States. 

(h) CIVIL ACTIONS TO ENFORCE AND VENUE.
A civil action to enforce a subpena or order 
under subsection (g) of this section may be 
brought in the United States district court for 
the judicial district in which the proceeding is 
conducted. The court may punish a failure to 
obey an order of the court to comply with a sub
pena or order as a contempt of court. 

(i) GOVERNMENTAL COOPERATION.-The Sec
retary of Transportation may request a depart
ment, agency, or instrumentality of the United 
States Government to provide records the Sec
retary considers necessary to carry out this 
chapter. The head of the department, agency, or 
instrumentality shall provide the record on re
quest, may detail personnel on a reimbursable 
basis, and otherwise shall cooperate with the 
Secretary. This subsection does not affect a law 
limiting the authority of a department, agency, 
or instrumentality to provide information to an
other department, agency, or instrumentality. 

(j) COOPERATION OF SECRETARY.-The Sec
retary of Transportation may advise, assist, and 
cooperate with departments, agencies, and in
strumentalities of the Government, States, and 
other public and private agencies in developing 
a method for inspecting and testing to determine 
compliance with a motor vehicle safety stand
ard. 

(k) PROVIDING INFORMATION.-The Secretary 
of Transportation shall provide the Attorney 
General and, when appropriate, the Secretary of 
the Treasury, information obtained that indi
cates a violation of this chapter or a regulation 
prescribed or order issued under this chapter. 
§80167. DUclo#lure of information by the Sec-

retary of Tran•porlation 
(a) CONFIDENTIALITY OF INFORMATION.-In

formation obtained under this chapter related to 
a confidential matter referred to in section 1905 
of title 18 may be disclosed only in the following 
ways: 

(1) to other officers and employees carrying 
out this chapter. 

(2) when relevant to a proceeding under this 
chapter. 

(3) to the public if the confidentiality of the 
information is preserved. 

(4) to the public when the Secretary of Trans
portation decides that disclosure is necessary to 
carry out section 30101 of this title. 

(b) DEFECT AND NONCOMPLIANCE INFORMA
TION.-Subject to subsection (a) ot this section, 
the Secretar11 shall disclose information ob
tained under this chapter related to a defect or 
noncompliance that the Secretary decides will 
assist in carrying out sections J0117(b) and 
J0118-30121 of this title or that is required to be 
disclosed under section 30118(a) of this title. A 
requireme?tt to disclose information under this 
mbsection u in additi•n to the requirements of 
aection 552 of title 5. 

(C) INFORMATION ~ MANUFACTUUR'S IN-
. CREASED COSTS.-A ~NattU[acturer oppon1tg an 
.ction of -tM Secretaq; under this cl«&pter be
cause of i""'eased co« -•hall ~Wbmit to the -Sec
f'ettlry i7t[orMation abotU the increcued co1t, i1l
cluding -tM...anufactwer's cost and tM co1t to 
~etail purclwuers, ·thalofJllows the public aJid the 
&cretarw to evaluate :tAe manufacturer'• •tate
ment. The-Secretar11 M4l1 evaluate the in/oneea
tio" f)r"'l'tlJI and, ~t to awbsection (a) ot 
this 1ection, 1hall ma.te the information and 

evaluation available to the public. The Sec
retary shall publish a notice in the Federal Reg
ister that the information is available. 

(d) WITHHOLDING INFORMATION FROM CON
GRESS.-This section does not authorize infor
mation to be withheld from a committee of Con
gress authorized to have the information. 
§80168. Research, testing, development, and 

training 
(a) GENERAL AUTHORITY.-(1) The Secretary 

of Transportation shall conduct research, test
ing, development , and training necessary to 
carry out this chapter. The research, develop
ment, testing, and training shall include-

( A) collecting information to determine the re
lationship between motor vehicle or motor vehi
cle equipment performance characteristics and

(i) accidents involving motor vehicles; and 
(ii) the occurrence of death or personal injury 

resulting from those accidents; 
(B) obtaining experimental and other motor 

vehicles and motor vehicle equipment tor re
search or testing; and 

(C) disposing of test motor vehicles and motor 
vehicle equipment and crediting the proceeds to 
current appropriations available to carry out 
this chapter. 

(2) The Secretary may carry out this sub
section through grants to States, interstate au
thorities, and nonprofit institutions. 

(b) USE OF PUBLIC AGENCIES.-ln carrying out 
this chapter, the Secretary shall use the serv
ices, research, and testing facilities of public 
agencies to the maximum extent practicable to 
avoid duplication. 

(c) FACILITIES.-The Secretary may plan, de
sign, and build a new facility or modify an ex
isting facility to conduct research, development, 
and testing in traffic safety, highway safety, 
and motor vehicle safety. An expenditure of 
more than $100,000 tor planning, design, or con
struction may be made only if the planning, de
sign, or construction is approved by substan
tially similar resolutions by the Committees on 
Energy and Commerce and Public Works and 
Transportation of the House of Representatives 
and the Committees on Commerce, Science, and 
Transportation and Environment and Public 
Works of the Senate. To obtain that approval, 
the Secretary shall submit to Congress a pro
spectus on the proposed facility. The prospectus 
shall include-

(1) a brief description of the facility being 
planned, designed, or built; 

(2) the location of the facility; 
(3) an estimate of the maximum cost of the fa

cility; 
(4) a statement identifying private and public 

agencies that will use the facility and the con
tribution each agency will make to the cost of 
the facility; and 

(5) a justification of the need tor the facility. 
(d) INCREASING COSTS OF APPROVED FACILI

TIES.-The estimated maximum cost of a facility 
approved under subsection (c) of this section 
may be increased by an amount equal to the 
percentage increase in construction costs from 
the date the prospectus is submitted to Congress. 
However, the increase in the cost of the facility 
may not be more than 10 percent of the esti
mated maximum cost included in the prospectus. 
Tlt.e Secretary shall decide what iKcrecue in con
BtNction costs has occurred. 

(e) AVAILABILITY OF INFORMATION, PATENTS, 
AND DEVELOPMENTS.-When the UKited States 
~Jtment makes -MOre -them Ail -~ COft
tril:KLtioK to a ,research or de'Velopmeftt . ..activitJI 
uftder this chapter, the Secretarw aluall incl~ 
ix -the arra1tgement /or the actiq e& JWotnsiott 
to ert.ntre that all information, patents, and de
tldopments related to the actit1ity are available 
to the public. Ho~. the oWMT .of a. bock
ground patent maJI xot be deprived of a right 
un~Ur the patent. 
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§30169. Annual reports 

(a) GENERAL REPORT.-The Secretary of 
Transportation shall submit to the President to 
submit to Congress on July 1 of each year a re
port on the administration of this chapter tor 
the prior calendar year. The report shall in
clude-

(1) a thorough statistical compilation of acci
dents and injuries; 

(2) motor vehicle safety standards in effect or 
prescribed under this chapter; 

(3) the degree of observance of the standards; 
(4) a summary of current research grants and 

contracts and a description of the problems to be 
considered under those grants and contracts; 

(5) an analysis and evaluation of research ac
tivities completed and technological progress 
achieved; 

(6) enforcement actions; 
(7) the extent to which technical information 

was given the scientific community and 
consumer-oriented information was made avail
able to the public; and 

(8) recommendations for legislation needed to 
promote cooperation among the States in im
proving traffic safety and strengthening the na
tional traffic safety program. 

(b) REPORT ON IMPORTING MOTOR VEHICLES.
Not later than 18 months after regulations are 
first prescribed under section 2(e)(l)(B) of the 
Imported Vehicle Safety Compliance Act of 1988, 
the Secretary shall submit to Congress a report 
of the actions taken to carry out subchapter Ill 
of this chapter and the effectiveness of those ac
tions, including any testing by the Secretary 
under section 30146(c)(2) of this title. After the 
first report, the Secretary shall submit a report 
to Congress under this subsection not later than 
July 31 of each year. 
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§30301. Definition. 

In this chapter-
(]) "alcohol" has the same meaning given 

that term in regulations prescribed by the Sec
retary of Transportation. 

(2) "chief driver licensing official" means the 
official in a State who is authorized to-

( A) maintain a record about a motor vehicle 
operator's license issued by the State; and 

(B) issue, deny, revoke, suspend, or cancel a 
motor vehicle operator's license issued by the 
State. 

(3) "controlled substance" has the same 
meaning given that term in section 102 of the 
Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 U.S.C. 802). 

(4) "motor vehicle" means a vehicle, machine, 
tractor, trailer, or semitrailer propelled or drawn 
by mechanical power and used on public streets, 
roads, or highways, but does not include a vehi
cle operated only on a rail line. 

(5) "motor vehicle operator's license" means a 
license issued by a State authorizing an individ
ual to operate a motor vehicle on public streets, 
roads, or highways. 

(6) "participating State" means a State that 
has n,otified the Secretary under section 30303 of 
this title of its participation in the National 
Driver Register. 

(7) "State" means a State of the United 
States, the District of Columbia, Puerto Rico, 

the Virgin Islands, Guam, American Samoa, the 
Northern Mariana Islands, the Trust Territory 
of the Pacific Islands, and any other territory or 
possession of the United States. 

(8) "State of record" means a State that has 
given the Secretary a report under section 30304 
of this title about an individual who is the sub
ject of a request for information made under sec
tion 30305 of this title. 
§30302. National Driver Register 

(a) ESTABLISHMENT AND CONTENTS.-The Sec
retary of Transportation shall establish as soon 
as practicable and maintain a National Driver 
Register to assist chief driver licensing officials 
of participating States in exchanging informa
tion about the motor vehicle driving records of 
individuals. The Register shall contain an index 
of the information reported to the Secretary 
under section 30304 of this title. The Register 
shall enable the Secretary (electronically or, 
until all States can participate electronically, by 
United States mail)-

(1) to receive information submitted under sec
tion 30304 of this title by the chief driver licens
ing official of a State of record; 

(2) to receive a request tor information made 
by the chief driver licensing official of a partici
pating State under section 30305 of this title; 

(3) to refer the request to the chief driver li
censing official of a State of record; and 

(4) in response to the request, to relay infor
mation provided by a chief driver licensing offi
cial of a State of record to the chief driver li
censing official of a participating State, without 
interception of the information. 

(b) ACCURACY OF INFORMATION.-The Sec
retary is not responsible tor the accuracy of in
formation relayed to the chief driver licensing 
official of a participating State. However, the 
Secretary shall maintain the Register in a way 
that ensures against inadvertent alteration of 
information during a relay. 

(c) TRANSITION FROM PRIOR REGISTER.-(]) 
The Secretary shall provide by regulation tor 
the orderly transition from the register main
tained under the Act of July 14, 1960, as restated 
by section 401 of the National Traffic and Motor 
Vehicle Safety Act of 1966 (Public Law 89-563, 
80 Stat. 730), to the Register maintained under 
this chapter. 

(2)(A) The Secretary shall delete from the Reg
ister a report or information that was compiled 
under the Act of July 14, 1960, as restated by 
section 401 of the National Traffic and Motor 
Vehicle Safety Act of 1966 (Public Law 89-563, 
80 Stat. 730), and transferred to the Register, 
after the earlier of-

(i) the date the State of record removes it from 
the State's file; 

(ii) 7 years after the date the report or infor
mation is entered in the Register; or 

(iii) the date a fully electronic Register system 
is established. 

(B) The report or information shall be dis
posed of under chapter 33 of title 44. 

(3) If the chief driver licensing official of a 
participating State finds that information pro
vided for inclusion in the Register is erroneous 
or is related to a conviction of a traffic offense 
that subsequently is reversed, the official imme
diately shall notify the Secretary. The Secretary 
shall provide for the immediate deletion of the 
information from the Register. 

(d) ASSIGNMENT OF PERSONNEL.-In carrying 
out this chapter, the Secretary shall assign per
sonnel necessary to ensure the effective oper
ation of the Register. 
§30303. State participation 

(a) NOTIFICATION.-A State may become a par
ticipating State under this chapter by notifying 
the Secretary of Transportation of its intention 
to be bound by section 30304 of this title. 

(b) WITHDRAWAL.-A participating State may 
end its status as a participating State by notify-

ing the Secretary of its withdrawal from partici
pation in the National Driver Register. 

(c) FORM AND WAY OF NOTIFICATION.-Notifi
cation by a State under this section shall be 
made in the form and way the Secretary pre
scribes by regulation. 
§30304. Reports by chief driver licensing offi

ciaZ. 
(a) INDIVIDUALS COVERED.-As soon as prac

ticable, the chief driver licensing official of each 
participating State shall submit to the Secretary 
of Transportation a .report containing the infor
mation specified by subsection (b) of this section 
tor each individual-

(]) who is denied a motor vehicle operator's li
cense by that State for cause; 

(2) whose motor vehicle operator's license is 
revoked, suspended, or canceled by that State 
for cause; or 

(3) who is convicted under the laws of that 
State of any of the following motor vehicle-re
lated offenses or comparable offenses: 

(A) operating a motor vehicle when under the 
influence of, or impaired by, alcohol or a con
trolled substance. 

(B) a traffic violation arising in connection 
with a fatal traffic accident, reckless driving, or 
racing on the highways. 

(C) failing to give aid or provide identification 
when involved in an accident resulting in death 
or personal injury. 

(D) perjury or knowingly making a false affi
davit or statement to officials about activities 
governed by a law or regulation on the oper
ation of a motor vehicle. 

(b) CONTENTS.-(]) Except as provided in 
pa,ragraph (2) of this subsection, a report under 
subsection (a) of this section shall contain-

( A) the individual's legal name, date of birth, 
sex, and, at the Secretary's discretion, height, 
weight, and eye and hair color; 

(B) the name of the State providing the infor
mation; and 

(C) the social security account number if used 
by the State tor driver record or motor vehicle li
cense purposes, and the motor vehicle operator's 
license number if different from the social secu
rity account number. 

(2) A report under subsection (a) of this sec
tion about an event that occurs during the 2-
year period before the State becomes a partici
pating State is sufficient if the report contains 
all of the information that is available to the 
chief driver licensing official when the State be
comes a participating State. 

(c) TIME FOR FILING.-If a report under sub
section (a) of this section is about an event that 
occurs-

(]) during the 2-year period before the State 
becomes a participating State, the report shall 
be submitted not later than 6 months after the 
State becomes a participating State; or 

(2) after the State becomes a participating 
State, the report shall be submitted not later 
than 31 days after the motor vehicle department 
of the State receives any information specified 
in subsection (b)(l) of this section that is the 
subject of the report. 

(d) EVENTS OCCURRING BEFORE PARTICIPA
TION.-This section does not require a State to 
report information about an event that occurs 
before the 2-year period before the State becomes 
a participating State. 
§30305. Access to Register information 

(a) REFERRALS OF INFORMATION REQUESTS.
(]) To carry out duties related to driver licens
ing, driver improvement, or transportation safe
ty, the chief driver licensing official of a partici
pating State may request the Secretary of 
Transportation to refer, electronically or by 
United States mail, a request for information 
about the motor vehicle driving record of an in
dividual to the chief driver licensing official of 
a State of record. 
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(2) The Secretary of Transportation shall 

relay, electronically or by United States mail, 
information received from the chief driver li
censing official of a State of record in response 
to a request under paragraph (1) of this sub
section to the chief driver licensing official of 
the participating State requesting the informa
tion. However, the Secretary may refuse to relay 
information to the chief driver licensing official 
of a participating State that does not comply 
with section 30304 of this title. 

(b) REQUESTS TO OBTAIN ]NFORMAT/ON.-(1) 
The Chairman of the National Transportation 
Safety Board and the Administrator of the Fed
eral Highway Administration may request the 
chief driver licensing official of a State to obtain 
information under subsection (a) of this section 
about an individual who is the subject of an ac
cident investigation conducted by the Board or 
the Administrator. The Chairman and the Ad
ministrator may receive the information. 

(2) An individual who is employed, or is seek
ing employment, as a driver of a motor vehicle 
may request the chief driver licensing official of 
the State in which the individual is employed or 
seeks employment to provide information under 
subsection (a) of this section to the individual's 
employer or prospective employer. An employer 
or prospective employer may receive the infor
mation and shall make the information avail
able to the individual. Information may not be 
obtained from the National Driver Register 
under this paragraph if the information was en
tered in the Register more than 3 years before 
the request. 

(3) An individual who has received, or is ap
plying tor, an airman's certificate may request 
the chief driver licensing official of a State to 
provide information under subsection (a) of this 
section about the individual to the Adminis
trator of the Federal Aviation Administration. 
The Administrator may receive the information 
and shall make the information available to the 
individual for review and written comment. The 
Administrator may use the information to verify 
information required to be reported to the Ad
ministrator by an airman applying for an air
man medical certificate and to evaluate whether 
the airman meets the minimum standards pre
scribed by the Administrator to be issued an air
man medical certificate. The Administrator may 
not otherwise divulge or use the information. 
Information may not be obtained from the Reg
ister under this paragraph if the information 
was entered in the Register more than 3 years 
before the request, unless the information is 
about a revocation or suspension still in effect 
on the date of the request. 

(4) An individual who is employed, or is seek
ing employment, by a rail carrier as an operator 
of a locomotive may request the chief driver li
censing official of a State to provide information 
under subsection (a) of this section to the indi
vidual's employer or prospective employer or to 
the Secretary of Transportation. Information 
may not be obtained from the Register under 
this paragraph if the information was entered in 
the Register more than 3 years before the re
quest, unless the information is about a revoca
tion or suspension still in effect on the date of 
the request. 

(5) An individual who holds, or is applying 
tor, a license or certificate of registry under sec
tion 7101 of title 46, or a merchant mariner's 
document under section 7302 of title 46, may re
quest the chief driver licensing official of a State 
to provide information under subsection (a) of 
this section about the individual to the Sec
retary of the department in which the Coast 
Guard is operating. The Secretary may receive 
the information and shall make the information 
available to the individual for review and writ
ten comment before denying, suspending, or re
voking the license, certificate, or document of 

the individual based on the information and be
fore using the information in an action taken 
under chapter 77 of title 46. The Secretary may 
not otherwise divulge or use the information, ex
cept for purposes of section 7101, 7302, or 7703 of 
title 46. Information may not be obtained from 
the Register under this paragraph if the infor
mation was entered in the Register more than 3 
years before the request, unless the information 
is about a revocation or suspension still in effect 
on the date of the request. 

(6) An individual may request the chief driver 
licensing official of a State to obtain informa
tion about the individual under subsection (a) 
of this section-

( A) to learn whether information about the in
dividual is being provided; 

(B) to verify the accuracy of the information; 
or 

(C) to obtain a certified copy of the informa
tion. 

(7) A request under this subsection shall be 
made in the form and way the Secretary of 
Transportation prescribes by regulation. 

(c) RELATIONSHIP TO OTHER LAWS.-A request 
tor, or receipt of, information from the Register 
is subject to sections 552 and 552a of title 5, and 
other applicable laws of the United States or a 
State, except that-

(1) the Secretary of Transportation may not 
relay or otherwise provide information specified 
in section 30304(b)(l)(A) or (C) of this title to a 
person not authorized by this section to receive 
the information; 

(2) a request tor, or receipt of, information by 
a chief driver licensing official, or by a person 
authorized by subsection (b) of this section to 
request and receive the information, is deemed 
to be a routine use under section 552a(b) of title 
5; and 

(3) receipt of information by a person author
ized by this section to receive the information is 
deemed to be a disclosure under section 552a(c) 
of title 5, except that the Secretary of Transpor
tation is not required to retain the accounting 
made under section 552a(c)(l) for more than 7 
years after the disclosure. 

(d) AVAILABILITY OF INFORMATION PROVIDED 
UNDER PRIOR LAW.-lnformation provided by a 
State under the Act of July 14, 1960, as restated 
by section 401 of the National Traffic and Motor 
Vehicle Safety Act of 1966 (Public Law 89-563, 
80 Stat. 730), and under this chapter, shall be 
available under this section during the transi
tion from the register maintained under that Act 
to the Register maintained under this chapter. 
§30306. National Driver Regiater AdviBory 

Committee 
(a) 0RGANIZATION.-There is a National Driv

er Register Advisory Committee. 
(b) DUTIES.-The Committee shall advise the 

Secretary of Transportation on-
(1) the efficiency of the maintenance and op

eration of the National Driver Register; and 
(2) the effectiveness of the Register in assist

ing States in exchanging information about 
motor vehicle driving records. 

(c) COMPOSITION AND APPOINTMENT.-The 
Committee is composed of 15 members appointed 
by the Secretary as follows: 

(1) 3 members appointed from among individ
uals who are specially qualified to serve on the 
Committee because of their education, training, 
or experience, and who are not officers or em
ployees of the United States Government or a 
State. 

(2) 3 members appointed from among groups 
outside the Government that represent the inter
·ests of bus and trucking organizations, enforce
ment officials, labor, or safety organizations. 

(3) 9 members, geographically representative 
of the participating States, appointed from 
among individuals who are chief driver licensing 
officials of participating States. 

(d) TERMS.-(1) Except as provided in para
graph (2) of this subsection, the term of each 
member is 3 years. 

(2) A vacancy on the Committee shall be filled 
in the same way as an original appointment. A 
member appointed to fill a vacancy serves tor 
the remainder of the term of that member's pred
ecessor. After a member's term ends, the member 
may continue to serve until the successor takes 
office. 

(e) COMPENSATION AND EXPENSES.-Members 
of the Committee serve without compensation. 
However, the Secretary may reimburse a member 
for reasonable travel expenses incurred by the 
member in attending meetings of the Committee. 

(f) MEETINGS, CHAIRMAN, VICE CHAIRMAN, 
AND QUORUM.-(1) The Committee shall meet at 
least once a year. 

(2) The Committee shall elect a Chairman and 
a Vice Chairman from among its members. 

(3) Eight members are a quorum. 
(4) The Committee shall meet at the call of the 

Chairman or a majority of the members. 
(g) PERSONNEL AND SERVICES.-The Secretary 

may provide the Committee with personnel, pen
alty mail privileges, and similar services the Sec
retary considers necessary to assist the Commit
tee in carrying out its duties and powers under 
this section. 

(h) REPORTS.-At least once a year, the Com
mittee shall submit to the Secretary a report on 
the matters specified in subsection (b) of this 
section. The report shall include any rec
ommendations of the Committee for changes in 
the Register. 

(i) RELATIONSHIP TO OTHER LAWS.-The Com
mittee is exempt from sections 10(e) and (f) and 
14 of the Federal Advisory Committee Act (5 
App. U.S.C.). 
§30307. Criminal penaltie• 

(a) GENERAL PENALTY.-A person (except an 
individual described in section 30305(b)(6) of this 
title) shall be fined under title 18, imprisoned tor 
not more than one year, or both, i!-

(1) the person receives under section 30305 of 
this title information specified in section 
30304(b)(l)(A) or (C) of this title; 

(2) disclosure of the information is not author
ized by section 30305 of this title; and 

(3) the person willfully discloses the informa
tion knowing that disclosure is not authorized. 

(b) INFORMATION PENALTY.-A person know
ingly and willfully requesting, or under false 
pretenses obtaining, information specified in 
section 30304(b)(l)(A) or (C) of this title from a 
person receiving the information under section 
30305 of this title shall be fined under title 18, 
imprisoned for not more than one year, or both. 
§30308. Authorization of appropriationa 

(a) GENERAL.-Not more than$ may 
be appropriated to the Secretary of Transpor
tation tor the fiscal year ending September 30, 
19_, to carry out this chapter. 

(b) A VA/LABILITY OF AMOUNTS.-Amounts ap
propriated under this section remain available 
until expended. 
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SUBCHAPTER 1-ST ATE GRANTS 

§31101. Definitions 
In this subchapter-
(]) "commercial motor vehicle" means a self

propelled or towed vehicle used on the highways 
in commerce principally to transport passengers 
or cargo, if the vehicle-

( A) has a gross vehicle weight rating of at 
least 10,000 pounds; 

(B) is designed to transport more than 10 pas
sengers including the driver; or 

(C) is used in transporting material found by 
the Secretary of Transportation to be hazardous 
under section 5103 of this title. 

(2) "employee" means a driver of a commercial 
motor vehicle (including an independent con
tractor when personally operating a commercial 
motor vehicle), a mechanic, a freight hQ,ndler, or 
an individual not an employer, who-

( A) directly affects commercial motor vehicle 
safety in the course of employment by a commer
cial motor carrier; and 

(B) is not an employee of the United States 
Government, a State, or a political subdivision 
of a State acting in the course of employment. 

(3) "employer"-
(A) means a person engaged in a business af

fecting commerce that owns or leases a commer
cial motor vehicle in connection with that busi
ness, or assigns an employee to operate the vehi
cle in commerce; but 

(B) does not include the Government, a State, 
or a political subdivision of a State. 

(4) "State" means a State of the United 
States, the District of Columbia , Puerto Rico, 
the Virgin Islands, American Samoa, Guam, and 
the Northern Mariana Islands. 
§31102. Grants to States 

(a) GENERAL AUTHORITY.-Subject to this sec
tion and the availability of amounts, the Sec
retary of Transportation may make grants to 
States tor the development or implementation of 
programs tor the enforcement of regulations, 
standards, and orders of the United States Gov
ernment on commercial motor vehicle safety and 
compatible State regulations, standards, and or-
ders. · 

(b) STATE PLAN PROCEDURES AND CONTENTS.
(1) The Secretary shall prescribe procedures tor 
a State to submit a plan under which the State 
agrees to adopt and assume responsibility for 

enforcing regulations, standards, and orders of 
the Government on commercial motor vehicle 
safety or compatible State regulations, stand
ards, and orders. The Secretary shall approve 
the plan if the Secretary decides the plan is ade
quate to promote the objectives ot this section 
and the plan-

( A) designates the State motor vehicle safety 
agency responsible tor administering the plan 
throughout the State; 

(B) contains satisfactory assurances the agen
cy has or will have the legal authority, re
sources, and qualified personnel necessary to 
enforce the regulations, standards, and orders; 

(C) contains satisfactory assurances the State 
will devote adequate amounts to the administra
tion of the plan and enforcement of the regula
tions, standards, and orders; 

(D) provides that the total expenditure of 
amounts of the State and its political subdivi
sions (not including amounts of the Govern
ment) tor commercial motor vehicle safety pro
grams will be maintained at a level at least 
equal to the average level of that expenditure 
for its last 2 full fiscal years before January 6, 
1983; 

(E) provides a right of entry and inspection 
sufficient to enforce the regulations, standards, 
and orders; 

(F) provides that all reports required under 
this section be submitted to the agency and that 
the agency will make the reports available to 
the Secretary on request; 

(G) provides that the agency will adopt there
porting requirements and use the forms tor rec
ordkeeping, inspections, and investigations the 
Secretary prescribes; and 

(H) requires registrants of commercial motor 
vehicles to make a declaration of knowledge of 
applicable safety regulations, standards, and or
ders of the Government and the State. 

(2) If the Secretary disapproves a plan under 
this subsection, the Secretary shall give the 
State a written explanation and allow the State 
to modify and resubmit the plan tor approval. 

(c) CONTINUOUS EVALUATION OF PLANS.-On 
the basis of reports submitted by a State motor 
vehicle safety agency of a State with a plan ap
proved under this section and the Secretary's 
own investigations, the Secretary shall make a 
continuing evaluation of the way the State is 
carrying out the plan. If the Secretary finds, 
after notice and opportunity for comment, the 
State plan previously approved is not being fol
lowed or has become inadequate to ensure en
forcement of the regulations, standards, or or
ders, the Secretary shall withdraw approval of 
the plan and notify the State. The plan stops 
being effective when the notice is received. A 
State adversely affected by the withdrawal may 
seek judicial review under chapter 7 of title 5. 
Notwithstanding the withdrawal, the State may 
retain jurisdiction in administrative or judicial 
proceedings begun before the withdrawal if the 
issues involved are not related directly to the 
reasons for the withdrawal. 
§31103. United States Government's share of 

costs 
The Secretary of Transportation shall reim

burse a State, [rom a grant made under this sub
chapter, an amount that is not more than 80 
percent of the costs incurred by the State in a 
fiscal year in developing and implementing pro
grams to enforce commercial motor vehicle regu
lations, standards, or orders adopted under this 
subchapter or subchapter II of this chapter. 
Amounts of the State and its political subdivi
sions required to be expended under section 
31102(b)(1)(D) of this title may not be included 
as part of the share not provided by the United 
States Government. The Secretary may allocate 
among the States whose applications tor grants 
have been approved those amounts appropriated 
for grants to support those programs, under cri
teria that may be established. 

§31104. Availability of amounts 
(a) GENERAL.-Subject to section 9503(c)(1) of 

the Internal Revenue Code of 1986 (26 U.S.C. 
9503(c)(l)), not more than $60,000,000 is avail
able from the Highway Trust Fund (except the 
Mass Transit Account) for each of the fiscal 
years ending September 30, 1989-1991, tor the 
Secretary of Transportation to incur obligations 
to carry out section 31102 of this title. 

(b) ONE FISCAL YEAR LIMITATJON.-A grant 
made under this subchapter shall be tor not 
more than one fiscal year. 

(C) REIMBURSEMENT FOR GOVERNMENT'S 
SHARE OF COSTS.-Amounts made available 
under this section shall be used to reimburse 
States pro rata tor the United States Govern
ment's share of costs incurred. 

(d) GRANTS AS CONTRACTUAL OBLIGATIONS.
Approval by the Secretary of a grant to a State 
under section 31102 of this title is a contractual 
obligation of the Government tor payment of the 
Government's share of costs incurred by the 
State in developing, implementing, or developing 
and implementing programs to enforce commer
cial motor vehicle regulations, standards, and 
orders. 

(e) PERIOD OF AVAILABILITY.-Amounts made 
available under this section tor a fiscal year re
main available tor obligation by the Secretary 
tor that fiscal year and for the next 3 fiscal 
years. 

(f) DEDUCTION FOR ADMINISTRATIVE EX
PENSES.-On October 1 of each fiscal year, the 
Secretary may deduct, [rom amounts made 
available under this section tor that fiscal year, 
not more than .5 percent of those amounts tor 
administrative expenses in carrying out section 
31102 of this title in that fiscal year. 
§31105. Employee protections 

(a) PROHIBITIONS.-(1) A person may not dis
charge an employee, or discipline or discrimi
nate against an employee regarding pay, terms, 
or privileges of employment, because-

( A) the employee, or another person at the em
ployee's request, has filed a complaint or begun 
a proceeding related to a violation of a commer
cial motor vehicle safety regulation, standard, 
or order, or has testified or will testify in such 
a proceeding; or 

(B) the employee refuses to operate a vehicle 
because-

(i) the operation violates a regulation, stand
ard, or order of the United States related to 
commercial motor vehicle safety or health; or 

(ii) the employee has a reasonable apprehen
sion of serious injury to the employee or the 
public because of the vehicle's unsafe condition. 

(2) Under paragraph (l)(B)(ii) of this sub
section, an employee's apprehension of serious 
injury is reasonable only if a reasonable indi
vidual in the circumstances then confronting 
the employee would conclude that the unsafe 
condition establishes a real danger of accident, 
injury, or serious impairment to health. To 
qualify tor protection, the employee must have 
sought [rom the employer, and been unable to 
obtain, correction of the unsafe condition. 

(b) FILING COMPLAINTS AND PROCEDURES.-(1) 
An employee alleging discharge, discipline, or 
discrimination in violation of subsection (a) of 
this section, or another person at the employee's 
request, may file a complaint with the Secretary 
of Labor not later than 180 days after the al
leged violation occurred. On receiving the com
plaint, the Secretary shall notify the person al
leged to have committed the violation of the fil
ing of the complaint. 

(2)( A) Not later than 60 days after receiving a 
complaint, the Secretary shall conduct an inves
tigation, decide whether it is reasonable to be
lieve the complaint has merit, and notify the 
complainant and the person alleged to have 
committed the violation of the findings. If the 
Secretary decides it is reasonable to believe a 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30081 
violation occurred, the Secretary shall include 
with the decision findings and a preliminary 
order for the relief provided under paragraph (3) 
of this subsection. 

(B) Not later than 30 days after the notice 
under subparagraph (A) of this paragraph, the 
complainant and the person alleged to have 
committed the violation may file objections to 
the findings or preliminary order, or both, and 
request a hearing on the record. The filing of 
objections does not stay a reinstatement ordered 
in the preliminary order. If a hearing is notre
quested within the 30 days, the preliminary 
order is final and not subject to judicial review. 

(C) A hearing shall be conducted expedi
tiously. Not later than 120 days after the end of 
the hearing, the Secretary shall issue a final 
order. Before the final order is issued, the pro
ceeding may be ended by a settlement agreement 
made by the Secretary, the complainant, and 
the person alleged to have committed the viola
tion. 

(3)(A) If the Secretary decides, on the basis of 
a complaint, a person violated subsection (a) of 
this section, the Secretary shall order the person 
to-

(i) take affirmative action to abate the viola
tion; 

(ii) reinstate the complainant to the former 
position with the same pay and terms and privi
leges of employment; and 

(iii) pay compensatory damages, including 
back pay. 

(B) If the Secretary issues an order under sub
paragraph (A) of this paragraph and the com
plainant requests, the Secretary may assess 
against the person against whom the order is is
sued the costs (including attorney's fees) rea
sonably incurred by the complainant in bringing 
the complaint. The Secretary shall determine the 
costs that reasonably were incurred. 

(c) JUDICIAL REVIEW AND VENUE.-A person 
adversely affected by an order issued after a 
hearing under subsection (b) of this section may 
file a petition tor review, not later than 60 days 
after the order is issued, in the court of appeals 
of the United States for the circuit in which the 
violation occurred or the person resided on the 
date of the violation. The review shall be heard 
and decided expeditiously. An order of the Sec
retary subject to review under this subsection is 
not subject to judicial review in a criminal or 
other civil proceeding. 

(d) CIVIL ACTIONS TO ENFORCE.-!/ a person 
fails to comply with an order issued under sub
section (b) of this section, the Secretary shall 
bring a civil action to enforce the order in the 
district court of the United States for the judi
cial district in which the violation occurred. 

SUBCHAPTER II-LENGTH AND WIDTH 
LIMITATIONS 

§31111. Length limitations 
(a) DEFINITIONS.-ln this section-
(]) "maxi-cube vehicle" means a truck tractor 

combined with a semitrailer and a separable 
property-carrying unit designed to be loaded 
and unloaded through the semitrailer, with the 
length of the separable property-carrying unit 
being not more than 34 teet and the length of 
the vehicle combination being not more than 65 
feet. 

(2) "truck tractor" means-
( A) a non-property-carrying power unit that 

operates in combination with a semitrailer or 
trailer; or 

(B) a power unit that carries as property only 
motor vehicles when operating in combination 
with a semitrailer in transporting motor vehi
cles. 

(b) GENERAL LIMITATIONS.-(1) Except as pro
vided in this section, a State may not prescribe 
or enforce a regulation of commerce that-

( A) imposes a vehicle length limitation of less 
than 48 feet on a semitrailer operating in a 

truck tractor-semitrailer combination, or of less 
than 28 teet on a semitrailer or trailer operating 
in a truck tractor-semitrailer-trailer combina
tion, on any segment of the Dwight D. Eisen
hower System of Interstate and Defense High
ways (except a segment exempted under sub
section (f) of this section) and those classes of 
qualifying Federal-aid Primary System high
ways designated by the Secretary of Transpor
tation under subsection (e) of this section; 

(B) imposes an overall length limitation on a 
commercial motor vehicle operating in a truck 
tractor-semitrailer or truck tractor-semitrailer
trailer combination; 

(C) has the effect of prohibiting the use of a 
semitrailer or trailer of the same dimensions as 
those that were in actual and lawful use in that 
State on December 1, 1982; or 

(D) has the effect of prohibiting the use of an 
existing semitrailer or trailer, of not more than 
28.5 feet in length, in a truck tractor-semitrailer
trailer combination if the semitrailer or trailer 
was operating lawfully on December 1, 1982, 
within a 65-foot overall length limit in any 
State. 

(2) A length limitation prescribed or enforced 
by a State under paragraph (l)(A) of this sub
section applies only to a semitrailer or trailer 
and not to a truck tractor. 

(c) MAXI-CUBE AND VEHICLE COMBINATION 
LIMITATIONS.-A State may not prohibit a maxi
cube vehicle or a commercial motor vehicle com
bination co'nsisting of a truck tractor and 2 
trailing units on any segment of the Dwight D. 
Eisenhower System of Interstate and Defense 
Highways (except a segment exempted under 
subsection (f) of this section) and those classes 
of qualifying Federal-aid Primary System high
ways designated by the Secretary under sub
section (e) of this section. 

(d) EXCLUSION OF SAFETY AND ENERGY CON
SERVATION DEVICES.-Length calculated under 
this section does not include a safety or energy 
conservation device the Secretary decides is nec
essary for safe and efficient operation of a com
mercial motor vehicle. However, such a device 
may not have by its design or use the ability to 
carry cargo. 

(e) QUALIFYING HIGHWAYS.-The Secretary by 
regulation shall designate as qualifying Fed
eral-aid Primary System highways those Pri
mary System highways that can accommodate 
safely the applicable vehicle lengths provided in 
this section. 

(f) EXEMPTIONS.-(1) If the chief executive of
ficer of a State, after consulting under para
graph (2) of this subsection, decides a segment 
of the Dwight D. Eisenhower System of Inter
state and Defense Highways is not capable of 
safely accommodating a commercial motor vehi
cle having a length described in subsection 
(b)(1)(A) of this section or the motor vehicle 
combination described in subsection (c) of this 
section, the chief executive officer may notify 
the Secretary of that decision and request the 
Secretary to exempt that segment from either or 
both provisions. 

(2) Before making a decision under paragraph 
(1) of this subsection, the chief executive officer 
shall consult with units of local government in 
the State in which the segment of the Dwight D. 
Eisenhower System of Interstate and Defense 
Highways is located and with the chief execu
tive officer of any adjacent State that may be 
directly affected by the exemption. As part of 
the consultations, consideration shall be given 
to any potential alternative route that serves 
the area in which the segment is located and 
can safely accommodate a commercial motor ve
hicle having a length described in subsection 
(b)(l)(A) of this section or the motor vehicle 
combination described in subsection (c) of this 
section. 

(3) A chief executive officer's notification 
under this subsection must include specific evi-

dence of safety problems supporting the officer's 
decision and the results of consultations about 
alternative routes. 

(4)(A) If the Secretary decides, on request of a 
chief executive officer or on the Secretary's own 
initiative, a segment of the Dwight D. Eisen
hower System of Interstate and Defense High
ways is not capable of safely accommodating a 
commercial motor vehicle having a length de
scribed in subsection (b)(l)(A) of this section or 
the motor vehicle combination described in sub
section (c) of this section, the Secretary shall ex
empt the segment from either or both of those 
provisions. Before making a decision under this 
paragraph, the Secretary shall consider any 
possible alternative route that serves the area in 
which the segment is located. 

(B) The Secretary shall make a decision about 
a specific segment not later than 120 days after 
the date of receipt of notification from a chief 
executive officer under paragraph (1) of this 
subsection or the date on which the Secretary 
initiates action under subparagraph (A) of this 
paragraph, whichever is applicable. If the Sec
retary finds the decision will not be made in 
time, the Secretary immediately shall notify 
Congress, giving the reasons tor the delay, in
formation about the resources assigned, and the 
projected date tor the decision. 

(C) Before making a decision, the Secretary 
shall give an interested person notice and an 
opportunity for comment. If the Secretary ex
empts a segment under this subsection before the 
final regulations under subsection (e) of this 
section are prescribed, the Secretary shall in
clude the exemption as part of the final regula
tions. If the Secretary exempts the segment after 
the final regulations are prescribed, the Sec
retary shall publish the exemption as an amend
ment to the final regulations. 

(g) ACCOMMODATING SPECIALIZED EQUIP
MENT.-ln prescribing regulations to carry out 
this section, the Secretary may make decisions 
necessary to accommodate specializf!d equip
ment, including automobile and vessel trans
porters and maxi-cube vehicles. 
§31112. Width limitations 

(a) GENERAL LIMITATIONS.-(1) Except as pro
vided in subsection (e) of this section, a State 
(except Hawaii) may not prescribe or enforce a 
regulation of commerce that imposes a vehicle 
width limitation of more or less than 102 inches 
on a commercial motor vehicle operating on-

( A) a segment of the Dwight D. Eisenhower 
System of Int ... rstate and Defense Highways (ex
cept a segment exempted under subsection (e) of 
this section); 

(B) a qualifying Federal-aid highway des
ignated by the Secretary of Transportation, 
with traffic lanes designed to be at least 12 teet 
wide; or 

(C) a qualifying Federal-aid Primary System 
highway designated by the Secretary if the Sec
retary decides the designation is consistent with 
highway safety. 

(2) Notwithstanding paragraph (1) of this sub
section, a State may continue to enforce a regu
lation of commerce in effect on April 6, 1983, 
that applies to a commercial motor vehicle of 
more than 102 inches in width, until the date on 
which the State prescribes a regulation of com
merce that complies with this subsection. 

(3) A Federal-aid highway (except an inter
state highway) not designated under this sub
section on June 5, 1984, may be designated 
under this subsection only with the agreement 
of the chief executive officer of the State in 
which the highway is located. 

(b) EXCLUSION OF SAFETY AND ENERGY CON
SERVATION DEVICES.-Width calculated under 
this section does not include a safety or energy 
conservation device the Secretary decides is nec
essary for safe and efficient operation of a com
mercial motor vehicle. 
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(c) SPECIAL USE PERMITS.-A State may grant 

a special use permit to a commercial motor vehi
cle that is more than 102 inches in width. 

(d) STATE ENFORCEMENT.-Consistent with 
this section, a State may enforce a commercial 
motor vehicle width limitation of 102 inches on 
a segment of the Dwight D. Eisenhower System 
of Interstate and Defense Highways (except a 
segment exempted under subsection (e) of this 
section) or other qualifying Federal-aid high
way designated by the Secretary. 

(e) EXEMPTIONS.-(]) If the chief executive of
ficer of a State, after consulting under para
graph (2) of this subsection, decides a segment 
of the Dwight D. Eisenhower System of Inter
state and Defense Highways is not capable of 
safely accommodating a commercial motor vehi
cle having the width provided in subsection (a) 
of this section, the chief executive officer may 
notify the Secretary of that decision and request 
the Secretary to exempt that segment from sub
section (a) to allow the State to impose a width 
limitation of less than 102 inches for a vehicle 
(except a bus) on that segment. 

(2) Before making a decision under paragraph 
(1) of this subsection, the chief executive officer 
shall consult with units of local government in 
the State in which the segment of the Dwight D. 
Eisenhower System of Interstate and Defense 
Highways is located and with the chief execu
tive officer of any adjacent State that may be 
directly affected by the exemption. As part of 
the consultations, consideration shall be given 
to any potential alternative route that serves 
the area in which the segment is located and 
can safely accommodate a commercial motor ve
hicle having the width provided tor in sub
section (a) of this section. 

(3) A chief executive officer's notification 
under this subsection must include specific evi
dence of safety problems supporting the officer's 
decision and the results of consultations about 
alternative routes. 

(4)(A) If the Secretary decides, on request of a 
chief executive officer or on the Secretary's own 
initiative, a segment of the Dwight D. Eisen
hower System of Interstate and Defense High
ways is not capable of safely accommodating a 
commercial motor vehicle having a width pro
vided in subsection (a) of this section, the Sec
retary shall exempt the segment from subsection 
(a) to allow the State to impose a width limita
tion of less than 102 inches for a vehicle (except 
a bus) on that segment. Before making a deci
sion under this paragraph, the Secretary shall 
consider any possible alternative route that 
serves the area in which the segment is located. 

(B) The Secretary shall make a decision about 
a specific segment not later than 120 days after 
the date of receipt of notification from a chief 
executive officer under paragraph (1) of this 
subsection or the date on which the Secretary 
initiates action under subparagraph (A) of this 
paragraph, whichever is applicable. If the Sec
retary finds the decision will not be made in 
time, the Secretary immediately shall notify 
Congress, giving the reasons for the delay, in
formation about the resources assigned, and the 
projected date tor the decision. 

(C) Before making a decision, the Secretary 
shall give an interested person notice and an 
opportunity for comment. If the Secretary ex
empts a segment under this subsection before the 
final regulations under subsection (a) of this 
section are prescribed, the Secretary shall in
clude the exemption as part of the final regula
tions. It the Secretary exempts the segment after 
the final regulations are prescribed, the Sec
retary shall publish the exemption as an amend
ment to the final regulations. 
§31113. Access to the Interstate System 

(a) PROHIBITION ON DENYING ACCESS.-A 
State may not enact or enforce a law denying to 
a commercial motor vehicle subject to this sub-

chapter or subchapter I of this chapter reason
able access between-

(]) the Dwight D. Eisenhower System of Inter
state and Defense Highways (except a segment 
exempted under section 31111(/) or 31112(e) of 
this title) and other qualifying Federal-aid Pri
mary System highways designated by the Sec
retary of Transportation; and 

(2) terminals, facilities tor food, fuel, repairs, 
and rest, and points of loading and unloading 
tor household goods carriers or any truck trac
tor-semitrailer combination in which the 
semitrailer has a length of not more than 28.5 
teet and that generally operates as part ot a ve
hicle combination described in section 3111J(c) 
of this title. 

(b) EXCEPTION.-This section does not prevent 
a State or local government from imposing rea
sonable restrictions, based on safety consider
ations, on a truck tractor-semitrailer combina
tion in which the semitrailer has a length of not 
more than 28.5 teet and that generally operates 
as part of a vehicle combination described in 
section 31111(c) of this title. 
§31114. Enforcement 

On the request of the Secretary of Transpor
tation, the Attorney General shall bring a civil 
action tor appropriate injunctive relief to ensure 
compliance with this subchapter or subchapter I 
of this chapter. The action may be brought in a 
district court of the United States in any State 
in which the relief is required. On a proper 
showing, the court shall issue a temporary re
straining order or preliminary or permanent in
junction. An injunction under this section may 
order a State or person to comply with this sub
chapter, subchapter I, or a regulation prescribed 
under this subchapter or subchapter I. 

SUBCHAPTER III-SAFETY REGULATION 
§31131. Purposes and findings 

(a) PURPOSES.-The purposes of this sub
chapter are-

(1) to promote the sate operation of commer
cial motor vehicles; 

(2) to minimize dangers to the health of opera
tors ot commercial motor vehicles and other em
ployees whose employment directly affects motor 
carrier safety; and 

(3) to ensure increased compliance with traffic 
laws and with the commercial motor vehicle 
safety and health regulations and standards 
prescribed and orders issued under this chapter. 

(b) FINDINGS.-Congress finds-
(1) it is in the public interest to enhance com

mercial motor vehicle safety and thereby reduce 
highway fatalities, injuries, and property dam
age; 

(2) improved, more uniform commercial motor 
vehicle safety measures and strengthened en
forcement would reduce the number of fatalities 
and injuries and the level of property damage 
related to commercial motor vehicle operations; 

(3) enhanced protection of the health of com
mercial motor vehicle operators is in the public 
interest; and 

(4) interested State governments can provide 
valuable assistance to the United States Govern
ment in ensuring that commercial motor vehicle 
operations are conducted safely and health
tully. 
§31132. Definitions 

In this subchapter-
(]) "commercial motor vehicle" means a self

propelled or towed vehicle used on the highways 
in interstate commerce to transport passengers 
or property, if the vehicle-

( A) has a gross vehicle weight rating of at 
least 10,001 pounds; 

(B) is designed to transport more than 15 pas
sengers including the driver; or 

(C) is used in transporting material found by 
the Secretary ot Transportation to be hazardous 
under section 5103 of this title and transported 

in a quantity requiring placarding under regu
lations prescribed by the Secretary under section 
5103. 

(2) "employee" means an operator of a com
mercial motor vehicle (including an independent 
contractor when operating a commercial motor 
vehicle), a mechanic, a freight handler, or an 
individual not an employer, who-

(A) directly affects commercial motor · vehicle 
safety in the course of employment; and 

(B) is not an employee of the United States 
Government, a State, or a political subdivision 
ot a State acting in the course ot the employ
ment by the Government, a State, or a political 
subdivision of a State. 

(3) "employer"-
(A) means a person engaged in a business af

fecting interstate commerce that owns or leases 
a commercial motor vehicle in connection with 
that business, or assigns an employee to operate 
it; but 

(B) does not include the Government, a State, 
or a political subdivision ot a State. 

(4) "interstate commerce" means trade, traf
fic, or transportation in the United States be
tween a place in a State and-

( A) a place outside that State (including a 
place outside the United States); or 

(B) another place in the same State through 
another State or through a place outside the 
United States. 

(5) "intrastate commerce" means trade, traf
fic, or transportation in a State that is not 
interstate commerce. 

(6) "regulation" includes a standard or order. 
(7) "State" means a State of the United 

States, the District of Columbia, and, in sections 
31136 and 31140-31142 of this title, a political 
subdivision of a State. 

(8) "State law" includes a law enacted by a 
political subdivision of a State. 

(9) "State regulation" includes a regulation 
prescribed by a political subdivision of a State. 

(10) "United States" means the States of the 
United States and the District of Columbia. 
§31133. General powers of the Secretary of 

Transportation 
(a) GENERAL.-In carrying out this subchapter 

and regulations prescribed under section 31102 
of this title, the Secretary of Transportation 
may-

(1) conduct inspections and investigations; 
(2) compile statistics; 
(3) make reports; 
(4) issue subpenas; 
(5) require production of records and property; 
(6) take depositions; 
(7) hold hearings; 
(8) prescribe recordkeeping and reporting re

quirements; 
(9) conduct or make contracts tor studies, de

velopment, testing, evaluation, and training; 
and 

(10) perform other acts the Secretary considers 
appropriate. 

(b) CONSULTATION.-In conducting inspections 
and investigations under subsection (a) of this 
section, the Secretary shall consult, as appro
priate, with employers and employees and their 
authorized representatives and offer them a 
right of accompaniment. 

(c) DELEGATION.-The Secretary may delegate 
to a State receiving a grant under section 31102 
of this title those duties and powers related to 
enforcement (including conducting investiga
tions) of this subchapter and regulations pre
scribed under this subchapter that the Secretary 
considers appropriate. 
§31134. Commercial Motor Vehicle Safety 

Regulatory Review Panel 
(a) ESTABLISHMENT AND GENERAL DUTY.-The 

Secretary of Transportation shall establish the 
Commercial Motor Vehicle Safety Regulatory 
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Review Panel. The Panel shall analyze and re
view State laws and regulations under sections 
31140 and 31141 of this title. 

(b) SPECIFIC DUTIES.-The Panel shall-
(]) carry out those duties and powers des

ignated to be carried out by the Panel under 
sections 31140 and 31141 of this title; 

(2) conduct a study to-
(A) evaluate the need, if any, [or additional 

assistance [rom the United States Government to 
the States to enable them to enforce the regula
tions prescribed by the Secretary under section 
31136 of this title; and 

(B) decide on other methods of furthering the 
purposes of this subchapter; and 

(3) make recommendations to the Secretary 
based on the results of the study conducted 
under clause (2) of this subsection. 

(c) COMPOSITION, APPOINTMENT, AND 
TERMS.-(1) The Panel shall be composed of 15 
members as follows: 

(A) the Secretary or the Secretary's delegate. 
(B) 7 individuals appointed by the Secretary 

[rom among individuals who represent the inter
ests of States and political subdivisions of States 
and whose names have been submitted to the 
Secretary by the Committee on Commerce, 
Science, and Transportation of the Senate or 
the Committee on Public Works and Transpor
tation of the House of Representatives. 

(C) 7 individuals appointed by the Secretary 
[rom among individuals who represent the inter
ests of business, consumer, labor, and safety 
groups and whose names have been submitted to 
the Secretary by the Committee on Commerce, 
Science, and Transportation of the Senate or 
the Committee on Public Works and Transpor
tation of the House of Representatives. 

(2) The Secretary shall select the individuals 
to be appointed under this subsection on the 
basis of their knowledge, expertise, or experience 
related to commercial motor vehicle safety. Half 
of the appointments shall be made [rom names 
submitted by the Committee on Commerce, 
Science, and Transportation of the Senate, and 
the other half from names submitted by the 
Committee on Public Works and Transportation 
of the House of Representatives. Each of these 
committees shall submit to the Secretary the 
names of 20 individuals qualified to serve on the 
Panel. 

(3) The term of each member of the Panel ap
pointed under paragraph (1) (B) and (C) of this 
subsection is 7 years. 

(4) A vacancy on the Panel shall be filled in 
the way the original appointment was made. 
The vacancy does not affect the Panel's powers. 

(d) CHAIRMAN, QUORUM, MEETINGS, AND 
PAY.-(1) The Secretary is the Chairman of the 
Panel. 

(2) Eight members of the Panel are a quorum, 
but the Panel may establish a lesser number as 
a quorum to hold hearings, take testimony, and 
receive evidence. 

(3) The Panel shall meet at the call of the 
Chairman or a majority of its members. 

(4) Members of the Panel shall serve without 
pay, except that they shall receive per diem and 
travel expenses under section 5703 of title 5. 

(e) PERSONNEL, OFFICE SPACE, AND SUPPORT 
SERVICES.-On request of the Panel, the Sec
retary shall-

(1) detail personnel of the Department of 
Transportation to the Panel as necessary to as
sist the Panel in carrying out its duties and 
powers; and 

(2) provide office space, supplies, equipment, 
and other support services to the Panel as nec
essary tor the Panel to carry out its duties and 
powers. 

(f) HEARINGS AND OTHER ACTIONS.-To carry 
out the .duties and powers of the Panel under 
this subchapter, the Panel or any member au
thorized by the Panel may hold hearings, sit 

and act at times and places, take testimony, and 
take other actions the Panel or the member con
siders advisable. A member of the Panel may ad
minister oaths to witnesses appearing before the 
Panel or the member. 

(g) TEMPORARY AND INTERMITTENT SERV
ICES.-Subject to regulations the Panel may pre
scribe, the Chairman may procure the temporary 
or intermittent services of experts or consultants 
under section 3109 of title 5. 
§31135. Duties of employers and employees 

Each employer and employee shall comply 
with regulations on commercial motor vehicle 
safety prescribed by the Secretary of Transpor
tation under this subchapter that apply to the 
employer's or employee's conduct. 
§31136. United States Government regula

tions 
(a) MINIMUM SAFETY STANDARDS.-Subject to 

section 30103(a) of this title, the Secretary of 
Transportation shall prescribe regulations on 
commercial motor vehicle safety. The regula
tions shall prescribe minimum safety standards 
tor commercial motor vehicles. At a minimum, 
the regulations shall ensure that-

(1) commercial motor vehicles are maintained, 
equipper.l, loaded, and operated safely; 

(2) the responsibilities imposed on operators of 
commercial motor vehicles do not impair their 
ability to operate the vehicles safely; 

(3) the physical condition of operators of com
mercial motor vehicles is adequate to enable 
them to operate the vehicles safely; and 

(4) the operation of commercial motor vehicles 
does not have a deleterious effect on the phys
ical condition of the operators. 

(b) ELIMINATING AND AMENDING EXISTING 
REGULATIONS.-The Secretary may not eliminate 
or amend an existing motor carrier safety regu
lation related only to the maintenance, equip
ment, loading, or operation (including routing) 
of vehicles carrying material found to be haz
ardous under section 5103 of this title until an 
equivalent or more stringent regulation has been 
prescribed under section 5103. 

(C) PROCEDURES AND CONSIDERATIONS.-(1) A 
r~gulation under this section shall be prescribed 
under section 553 of title 5 (without regard to 
sections 556 and 557 of title 5). 

(2) Before prescribing regulations under this 
section, the Secretary shall consider, to the ex
tent practicable and consistent with the pur
poses of this chapter-

(A) costs and benefits; and 
(B) State laws and regulations on commercial 

motor vehicle safety, to minimize their unneces
sary preemption. 

(d) EFFECT OF EXISTING REGULATIONS.-][ the 
Secretary does not prescribe regulations on com
mercial motor vehicle safety under this section, 
regulations on commercial motor vehicle safety 
prescribed by the Secretary before October 30, 
1984, and in effect on October 30, 1984, shall be 
deemed in this subchapter to be regulations pre
scribed by the Secretary under this section. 

(e) WAIVERS.-After notice and an oppor
tunity tor comment, the Secretary may waive 
any part of a regulation prescribed under this 
section as it applies to a person or class of per
sons, if the Secretary decides that the waiver is 
consistent with the public interest and the sate 
operation of commercial motor vehicles. Under 
this subsection, the Secretary shall waive the 
regulations prescribed under this section as they 
apply to schoolbuses (as defined in section 
30125(a) ot this title) unless the Secretary de
cides that making the regulations applicable to 
schoolbuses is necessary [or public safety. con
sidering all laws of the United States and States 
applicable to schoolbuses. A waiver under this 
subsection shall be published in the Federal 
Register, with the reasons [or the waiver. 

(f) LIMITATIONS ON MUNICIPALITY AND COM
MERCIAL ZONE EXEMPTIONS AND WAIVERS.-(]) 
The Secretary may not-

(A) exempt a person or commercial motor vehi
cle from a regulation related to commerciai 
motor vehicle safety only because the operations 
of the person or vehicle are entirely in a munici
pality or commercial zone of a municipality; or 

(B) waive application to a person or commer
cial motor vehicle of a regulation related to com
mercial motor vehicle safety only because the 
operations of the person or vehicle are entirely 
in a municipality or commercial zone of a mu
nicipality. 

(2) If a person was authorized to operate a 
commercial motor vehicle in a municipality or 
commercial zone of a municipality in the United 
States [or the entire period from November 19, 
1987, through November 18, 1988, and if the per
son is otherwise qualified to operate a commer
cial motor vehicle, the person may operate a 
commercial motor vehicle entirely in a munici
pality or commercial zone of a municipality not
withstanding-

( A) paragraph (1) of this subsection; 
(B) a minimum age requirement of the United 

States Government tor operation of the vehicle; 
and 

(C) a medical or physical condition that-
(i) would prevent an operator from operating 

a commercial motor vehicle under the commer
cial motor vehicle safety regulations in title 49, 
Code of Federal Regulations; 

(ii) existed C'n July 1, 1988; 
(iii) has not substantially worsened; and 
(iv) does not involve alcohol or drug abuse. 
(3) This subsection does not affect a State 

commercial motor vehicle safety law applicable 
to intrastate commerce. 
§31137. Monitoring device and brake mainte

nance regulations 
(a) USE OF MONITORING DEVICES.-![ the Sec

retary of Transportation prescribes a regulation 
about the use of. monitoring devices on commer
cial motor vehicles to increase compliance by op
erators of the vehicles with hours of service reg
ulations of the Secretary, the regulation shall 
ensure that the devices are not used to harass 
vehicle operators. However, the devices may be 
used to monitor productivity of the operators. 

(b) BRAKES AND BRAKE SYSTEMS MAINTENANCE 
REGULATIONS.-Not later than December 31, 
1990, the Secretary shall prescribe regulations 
on improved standards or methods to ensure 
that brakes and brake systems of commercial 
motor vehicles are maintained properly and in
spected by appropriate employees. At a mini
mum, the regulations shall establish minimum 
training requirements and qualifications tor em
ployees responsible for maintaining and inspect
ing the brakes and brake systems. 
§31138. Minimum financial responsibility for 

transporting passengers 
(a) GENERAL REQUIREMENT.-The Secretary of 

Transportation shall prescribe regulations to re
quire minimum levels of financial responsibility 
sufficient to satisfy liability amounts established 
by the Secretary covering public liability and 
property damage tor the transportation of pas
sengers for compensation by motor vehicle in the 
United States between a place in a State and-

(1) a place in another State; 
(2) another place in the same State through a 

place outside of that State; or 
(3) a place outside the United States. 
(b) -MINIMUM AMOUNTS.-The level of finan

cial responsibility established under subsection 
(a) of this section for a motor vehicle with a 
seating capacity o[-

(1) at least 16 passengers shall be at least 
$5,000,000; and 

(2) not more than 15 passengers shall be at 
least $1,500,000. 

(c) EVIDENCE OF FINANCIAL RESPONSIBILITY.
(1) Subject to paragraph (2) of this subsection , 
financial responsibility may be established by 
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evidence of one or a combination of the follow
ing if acceptable to the Secretary of Transpor
tation: 

(A) insurance, including high self-retention. 
(B) a guarantee. 
(C) a surety bond issued by a bonding com

pany authorized to do business in the United 
States. 

(2) A person domiciled in a country contig
uous to the United States and providing trans
portation to which a minimum level of financial 
responsibility under this section applies shall 
have evidence of financial responsibility in the 
motor vehicle when the person is providing the 
transportation. If evidence of financial respon
sibility is not in the vehicle, the Secretary of 
Transportation and the Secretary of the Treas
ury shall deny entry of the vehicle into the 
United States. 

(d) CIVIL PENALTY.-(1) If, after notice and an 
opportunity for a hearing, the Secretary of 
Transportation finds that a person (except an 
employee acting without knowledge) has know
ingly violated this section or a regulation pre
scribed under this section, the person is liable to 
the United States Government for a civil penalty 
of not more than $10,000 tor each violation. A 
separate violation occurs for each day the viola
tion continues. 

(2) The Secretary of Transportation shall im
pose the penalty by written notice. In determin
ing the amount of the penalty, the Secretary 
shall consider-

( A) the nature, circumstances, extent, and 
gravity of the violation; 

(B) with respect to the violator, the degree of 
culpability, any history of prior violations, the 
ability to pay, and any effect on the ability to 
continue doing business; and 

(C) other matters that justice requires. 
(3) The Secretary of Transportation may com

promise the penalty before referring the matter 
to the Attorney General for collection. 

(4) The Attorney General shall bring a civil 
action in the appropriate district court of the 
United States to collect a penalty referred to the 
Attorney General for collection under this sub
section. 

(5) The amount of the penalty may be de
ducted from amounts the Government owes the 
person. An amount collected under this section 
shall be deposited in the Treasury as miscellane
ous receipts. 

(e) NONAPPLICATION.-This section does not 
apply to a motor vehicle-

(1) transporting only school children and 
teachers to or from school; 

(2) providing taxicab service, having a seating 
capacity of not more than 6 passengers, and not 
being operated on a regular route or between 
specified places; or 

(3) carrying not more than 15 individuals in a 
single, daily round trip to and from work. 
§81189. Mini""'"' fbw.ncial re•pon•ibUily for 

traruporli1f.6 p~rl~ 
(a) DEFINIT/ONS.-/n this section
(1) "farm vehicle" means a veh.icle-
( A) designed or adapted and used onl~ for ag

riculture; 
(B) operated by a motor private carrier (as de

fined in section 10102 of this title); and 
(C) operated only incidentally on highways. 
(2) "interstate cownerce" includes tra1tspor

tation between a plac~ in a State and a plac~ 
outside the United 3t4tes, to the extent the 

• tra1t.!portation il in tJr.e United States. 
(3) "State" JMa1U a State of th.e United 

States, the District of Colwnbia, Puerto Rico, 
·the Virgin ls14nds, .American Samoa, Guam, and 
the Northern Mariana I1landl. 

(b) GENERAL REQUIREMENT AND MINIMUM 
.AMOUNT.-(1) The Secretary of Transportation 
1hall prescribe r~g~tlatiom to require minimum 
levels of financi4l respo-nsibility BU/[icient to 

satisfy liability amounts established by the Sec
retary covering public liability, property dam
age, and environmental restoration for the 
transportation of property tor compensation by 
motor vehicle in the United States between a 
place in a State and-

( A) a place in another State; 
(B) another place in the same State through a 

place outside of that State; or 
(C) a place outside the United States. 
(2) The level of financial responsibility estab

lished under paragraph (1) of this subsection 
shall be at least $750,000. 

(c) REQUIREMENTS FOR HAZARDOUS MATTER 
AND OIL.-(1) The Secretary of Transportation 
shall prescribe regulations to require minimum 
levels of financial responsibility sufficient to 
satisfy liability amounts established by the Sec
retary covering public liability, property dam
age, and environmental restoration tor the 
transportation by motor vehicle in interstate or 
intrastate commerce of-

( A) hazardous material (as defined by the Sec
retary); 

(B) oil or hazardous substances (as defined by 
the Administrator of the Environmental Protec
tion Agency); or 

(C) hazardous wastes (as defined by the Ad
ministrator). 

(2)(A) Except as provided in subparagraph (B) 
of this paragraph, the level of financial respon
sibility established under paragraph (1) of this 
subsection shall be at least $5,000,000 tor the 
transportation-

(i) of hazardous substances 1as defined by the 
Administrator) in cargo tanks, portable tanks, 
or hopper-type vehicles, with capacities of more 
than 3,500 water gallons; 

(ii) in bulk of class A explosives, poison gas, 
liquefied gas, or compressed gas; or 

(iii) of large quantities of radioactive material. 
(B) The Secretary of Transportation by regu

lation may reduce the minimum level in sub
paragraph (A) of this paragraph (to an amount 
not less than $1,000,000) [or transportation de
scribed in subparagraph (A) in any of the terri
tories of Puerto Rico, the Virgin Islands, Amer
ican Samoa, Guam, and the Northern Mariana 
Islands if-

(i) th chief executive officer of the territory re
quests the reduction; 

(ii) the reduction will prevent a serious dis
ruption in transportation service and will not 
adversely affect public safety; and 

(iii) insurance of $5,000,000 is not readily 
available. 

(3) The level of financial responsibility estab
lished under paragraph (1) of this subsection for 
the transportation of a material, oil, substance, 
or waste not subject to paragraph (2) of this 
subsection shall be at least $1,000,000. However, 
if the Secretary of Transportation finds ft will 
not adversely affect public safety, the Secretary 
by regulation may reduce the amount tor-

(A) a class of vehicles transporting such a ma
terial, oil, substance, or waste in intrastate com
merce (except in bulk); and 

(B) a [arm vehicle transporting such a mate
rial or substance in interstate commerce (except 
in bulk). 

(d) FOREIGN MOTOR CARRIERS AND PRIVATE 
CARRIERS.-Regulations prescribed under this 
Jection may allow foreign motor carriers and 
foreign motor private carriers (as those terms are 
defined in section 10530 of this title) providing 
transportation of property under a certificate of 
registration issued under section 10530 to meet 
the minimum levels of financial responsibility 
under this section only when those carriers are 
providing transportation tor property in the 
United States. 

(e) EVIDENCE OF FINANCIAL RESPONS/B/L/TY.
(1) Subject to paragraph (2) of this subsection, 
financial responsibility may be establuhed by 

evidence of one or a combination of the follow
ing if acceptable to the Secretary of Transpor
tation: 

(A) insurance. 
(B) a guarantee. 
(C) a surety bond issued by a bonding com

pany authorized to do business in the United 
States. 

(D) qualification as a self-insurer. 
(2) A person domiciled in a country contig

uous to the United States and providing trans
portation to which a minimum level of financial 
responsibility under this section applies shall 
have evidence of financial responsibility in the 
motor vehicle when the person is providing the 
transportation. If evidence of financial respon
sibility is not in the vehicle, the Secretary of 
Transportation and the Secretary of the Treas
ury shall deny entry of the vehicle into the 
United States. 

(f) CIVIL PENALTY.-(1) If, after notice and an 
opportunity for a hearing, the Secretary of 
Transportation finds that a person (except an 
employee acting without knowledge) has know
ingly violated this section or a regulation pre
scribed under this section, the person is liable to 
the United States Government tor a civil penalty 
of not more than $10,000 for each violation. A 
separate violation occurs tor each day the viola
tion continues. 

(2) The Secretary of Transportation shall im
pose the penalty by written notice. In determin
ing the amount of the penalty, the Secretary 
shall consider-

( A) the nature, circumstances, extent, and 
gravity of the violation; 

(B) with respect to the violator, the degree of 
culpability, any history of prior violations, the 
ability to pay, and any effect on the ability to 
continue doing business; and 

(C) other matters that justice requires. 
(3) The Secretary of Transportation may com

promise the penalty before referring the matter 
to the Attorney General for collection. 

(4) The Attorney General shall bring a civil 
action in the appropriate district court of the 
United States to collect a penalty referred to the 
Attorney General for collection under this sub
section. 

(5) The amount of the penalty may be de
ducted from amounts the Government owes the 
person. An amount collected under this section 
shall be deposited in the Treasury as miscellane
ous receipts. 

(g) NONAPPL/CATION.-This section does not 
apply to a motor vehicle having a gross vehicle 
weight rating of less than 10,000 pounds if the 
vehicle is not used to transport in interstate or 
foreign commerce-

(1) class A or B explosives; 
(2) poison gas; or 
(3) a large quantity of radioactive material. 

§31140. Submi••ion of State law• and regula
tion. for review 
(a) LAWS AND REGULATIONS IN EFFECT BEFORE 

APRIL 29, 1986.-A State that had in effect a 
State law or regulation on commercial motor ve
hicle safety before April 29, 1986, and wants to 
enforce the law or regulation after October 29, 
19~9. shall submit a copy of the law or regula
tion to the Secretary of Transportation and the 
Commercial Motor Vehicle Safety Regulatory 
Review Panel. 

(b) LAWS ENACTED AND REGULATIONS ISSUED 
AFTER APRIL 29, 1986.-A State that enacts a 
·state law or issues a regulation on ctmtmercial 
motor vehicle safety after April 29, 1986, shall 
submit a copy of the law or regulation to the 
Secretary and the Panel immediately after the 
~acm.ent or issuance. 

(c) INITIAL GUIDELINES.-The Secretary !hall 
prescribe initial guidelines to assist the States in 
compiling and submitting State laws and regula
tions and other information under this section. 
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(d) ADDITIONAL [NFORMATION.-As soon as 

practicable but not later than a date the Panel 
may establish, a State that submits a State law 
or regulation under this section to the Panel 
shall-

(1) indicate in writing to the Panel whether 
the law or regulation-

( A) has the same effect as a regulation pre
scribed by the Secretary under section 31136 of 
this title; 

(B) is less stringent than that regulation; or 
(C) is additional to or more stringent than 

that regulation; and 
(2) submit to the Panel other information the 

Panel or the Secretary may require to carry out 
this subchapter. 
§31141. Review and preemption of State law• 

and regu.lationB 
(a) PREEMPTION AFTER DECISION.-After Oc

tober 29, 1989, a State may not enforce a State 
law or regulation on commercial motor vehicle 
safety that the Secretary of Transportation de
cides under this section may not be enforced. 

(b) ANALYSIS AND DECISIONS BY THE PANEL.
(1) The Commercial Motor Vehicle Safety Regu
latory Review Panel annually shall analyze 
State laws and regulations and decide which of 
those laws and regulations are related to com
mercial motor vehicle safety. 

(2) Not later than one year after the date the 
Secretary prescribes a regulation under section 
31136 of this title or one year after the date the 
Panel decides under paragraph (1) of this sub
section that a State law or regulation is related 
to commercial motor vehicle safety, whichever is 
later, the Panel shall-

(A) decide whether the State law or regula
tion-

(i) has the same effect as the regulation pre
scribed by the Secretary; 

(ii) is less stringent than that regulation; or 
(iii) is additional to or more stringent than 

that regulation; 
(B) decide, tor each State law or regulation 

that the Panel decides is additional to or more 
stringent than the regulation prescribed by the 
Secretary, whether-

(i) the State law or regulation has no safety 
benefit; 

(ii) the State law or regulation is incompatible 
with the regulation prescribed by the Secretary; 
or 

(iii) enforcement of the State law or regulation 
would cause an unreasonable burden on inter
state commerce; and 

(C) notify the Secretary of the Panel's deci
sions under this subsection. 

(c) REVIEW AND DECISIONS BY SECRETARY.-(]) 
The Secretary shall review each State law and 
regulation on commercial motor vehicle safety. 
Not later than 18 months after the date the 
Panel notifies the Secretary of a decision under 
subsection (b) of this section, the Secretary 
shall-

(A) conduct a regulatory proceeding to decide 
under this subsection whether the State law or 
regulation may be enforced; and 

(B) prescribe a final regulation. 
(2) If the Secretary decides a State law or reg

ulation has the same effect as a regulation pre
scribed by the Secretary under section 31136 of 
this title, the State law or regulation may be en
forced after October 29, 1989. 

(3) If the Secretary decides a State law or reg
ulation is less stringent than a regulation pre
scribed by the Secretary under section 31136 of 
this title, the State law or regulation may not be 
enforced after October 29, 1989. 

(4) If the Secretary decides a State law or reg
ulation is additional to or more stringent than a 
regulation prescribed by the Secretary under 
section 31136 of this title, the State law or regu
lation may be enforced after October 29, 1989, 
unless the Secretary also decides that-
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(A) the State law or regulation has no safety 
benefit; 

(B) the State law or regulation is incompatible 
with the regulation prescribed by the Secretary; 
or 

(C) enforcement of the State law or regulation 
would cause an unreasonable burden on inter
state commerce. 

(5)(A) In deciding about a State law or regula
tion under this subsection, the Secretary shall 
give great weight to the corresponding decision 
made by the Panel about that law or regulation 
under subsection (b) of this section. 

(B) In deciding under paragraph (4) of this 
subsection whether a State law or regulation 
will cause an unreasonable burden on interstate 
commerce, the Secretary may consider the effect 
on interstate commerce of implementation of 
that law or regulation with the implementation 
of all similar laws and regulations of other 
States. 

(d) WAIVERS.-(1) A person (including a State) 
may petition the Secretary for a waiver of a de
cision of the Secretary that a State law or regu
lation may not be enforced under this section. 
The Secretary shall grant the waiver, as expedi
tiously as possible, if the person demonstrates to 
the satisfaction of the Secretary that the waiver 
is consistent with the public interest and the 
safe operation of commercial motor vehicles. 

(2) Before deciding whether to grant or deny 
a petition tor a waiver under this subsection, 
the Secretary shall give the petitioner an oppor
tunity for a hearing on the record. 

(e) CONSOLIDATING PROCEEDINGS.-The Sec
retary may consolidate regulatory proceedings 
under this section if the Secretary decides that 
the consolidation will not adversely affect a 
party to a proceeding. 

(f) WRITTEN NOTICE OF DECISIONS.-Not later 
than 10 days after making a decision under sub
section (c) of this section that a State law or 
regulation may not be enforced, the Secretary 
shall give written notice to the State of that de
cision. 

(g) JUDICIAL REVIEW AND VENUE.-(1) Not 
later than 60 days after the Secretary makes a 
decision under subsection (c) of this section, or 
grants or denies a petition for a waiver under 
subsection (d) of this section, a person (includ
ing a State) adversely affected by the decision, 
grant, or denial may file a petition for judicial 
review. The petition may be filed in the court of 
appeals of the United States tor the District of 
Columbia Circuit or in the court of appeals of 
the United States tor the circuit in which the 
person resides or has its principal place of busi
ness. 

(2) The court has jurisdiction to review the de
cision, grant, or denial and to grant appropriate 
relief, including interim relief, as provided in 
chapter 7 of title 5. 

(3) A judgment of a court under this sub
section may be reviewed only by the Supreme 
Court under section 1254 of title 28. 

( 4) The remedies provided tor in this sub
section are in addition to other remedies pro
vided by law. 

(h) EXTENSIONS OF DEADLINE.-{1) The Sec
retary may extend, tor a period of not more than 
12 months, the deadline of'October 29, 1989, re
ferred to in subsections (a) and (c) of this sec
tion and section 31140(a) of this title. On request 
of a State that is considering enacting a State 
law or prescribing a State regulation that may 
be enforced unde'r this section, the Secretary-

( A) shall extend the deadline for that State for 
the period the State r_equests (but not more than 
12 months); and 

(B) may extend the deadline tor that State, in 
addition to the extension under clause (A) of 
this paragraph, tor a period of not more than 12 
more months if the additional extension is not 
contrary to the public interest and does not di-

minish the safe operation of commercial motor 
vehicles. 

(2) The total periods of extensions under this 
subsection for a State may not be more than 24 
months. 

(i) INITIATING REVIEW PROCEEDINGS.-To re
view a State law or regulation on commercial 
motor vehicle safety under this section, the Sec
retary may initiate a regulatory proceeding on 
the Secretary's own initiative or on petition of 
an interested person (including a State), 
§31142. ln•pection of vehicle• 

(a) INSPECTION OF SAFETY EQUIPMENT.-On 
the instruction of an authorized enforcement of
ficial of a State or of the United States Govern
ment, a commercial motor vehicle is required to 
pass an inspection of all safety equipment re
quired under part 393 of title 49, Code of Federal 
Regulations. 

(b) INSPECTION OF VEHICLES AND RECORD RE
TENTION.-The Secretary of Transportation 
shall prescribe regulations on Government 
standards for inspection of commercial motor ve
hicles and retention by employers of records of 
an inspection. The standards shall provide tor 
annual or more frequent inspections of a com
mercial motor vehicle unless the Secretary finds 
that another inspection system is as effective as 
an annual or more frequent inspection SYStem. 
Regulations prescribed under this subsection are 
deemed to be regulations prescribed under sec
tion 31136 of this title. 

(c) PREEMPTION.-(1) Except as provided in 
paragraph (2) of this subsection, this subchapter 
and section 31102 of this title do not-

( A) prevent a State or voluntary group of 
States from imposing more stringent standards 
for use in their own periodic roadside inspection 
programs of commercial motor vehicles; 

(B) prevent a State from enforcing a program 
for inspection of commercial motor vehicles that 
the Secretary decides is as effective as the Gov
ernment standards prescribed under subsection 
(b) of this section; 

(C) prevent a State from enforcing a program 
for inspection of commercial motor vehicles that 
meets the requirements tor membership in the 
Commercial Vehicle Safety Alliance, as those re
quirements were in effect on October 30, 1984; or 

(D) require a State that is enforcing a pro
gram described in clause (B) or (C) of this para
graph to enforce a Government standard pre
scribed under subsection (b) of this section or to 
adopt a provision on inspection of commercial 
motor vehicles in addition to that program to 
comply with the Government standards. 

(2) The Government standards prescribed 
under subsection (b) of this section shall pre
empt a program of a State described in para
graph (l)(C) of this subsection as the program 
applies to the inspection of commercial motor ve
hicles in that State. The State may not enforce 
the program if the Secretary-

( A) decides, after notice and an opportunity 
for a hearing, that the State is not enforcing the 
program in a way that achieves the objectives of 
this section; and 

(B) after making a decision under clause (A) 
of this paragraph, provides the State with a 6-
month period to improve the enforcement of the 
program to achieve the objectives of this section. 

(d) INSPECTION TO BE ACCEPTED AS ADEQUATE 
IN ALL ST ATES.-A periodic inspection 0/ a com
mercial motor vehicle under the Government 
standards prescribed under subsection (b) of this 
section or a program described in subsection 
(c)(l)(B) or (C) of this section that is being en
forced shall be recognized as adequate in every 
State tor the period of the inspection. This sub
section does not prohibit a State from making 
random inspections of commercial motor vehi
cles. 

(e) EFFECT OF GOVERNMENT STANDARDS.-The 
Government standards prescribed under sub-
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section (b) of this section may not be enforced as 
the standards apply to the inspection of com
mercial motor vehicles in a State enforcing a 
program described in subsection (c)(l)(B) or (C) 
of this section if the Secretary decides that it is 
in the public interest and consistent with public 
safety tor the Government standards not to be 
enforced as they apply to that inspection. 

(f) APPLICATION OF STATE REGULATIONS TO 
GOVERNMENT-LEASED VEHICLES AND 0PERA
TORS.-A State receiving financial assistance 
under section 31102 of this title in a fiscal year 
may enforce in that fiscal year a regulation on 
commercial motor vehicle safety adopted by the 
State as the regulation applies to commercial 
motor vehicles and operators leased to the Gov
ernment. 
§31143. Investigating complaints and protect

ing complainants 
(a) INVESTIGATING COMPLA/NTS.-The Sec

retary of Transportation shall conduct a timely 
investigation of a nonfrivolous written com
plaint alleging that a substantial violation of a 
regulation prescribed under this subchapter is 
occurring or has occurred within the prior 60 
days. The Secretary shall give the complainant 
timely notice of the findings of the investiga
tion. The Secretary is not required to conduct 
separate investigations of duplicative com
plaints. 

(b) PROTECTING COMPLAINANTS.-Notwith
standing section 552 of title 5, the Secretary may 
disclose the identity of a complainant only if 
disclosure is necessary to prosecute a violation. 
If disclosure becomes necessary, the Secretary 
shall take every practical means within the Sec
retary 's authority to ensure that the complain
ant is not subject to harassment, intimidation, 
disciplinary action, discrimination, or financial 
loss because of the disclosure. 
§31144. Safety fitness of ownent and opera

font 

(a) PROCEDU.ctE.-(1) In cooperation with the 
Interstate Commerce Commission, the Secretary 
of Transportation shall prescribe regulations es
tablishing a procedure to decide on the safety 
fitness of owners and operators of commercial 
motor vehicles, including persons seeking new or 
additional operating authority as motor carriers 
under sections 10922 and 10923 of this title. The 
procedure shall include-

( A) specific initial and continuing require
ments to be met by the owners, operators, and 
persons to prove safety fitness; 

(B) a means of deciding whether the owners, 
operators, and persons meet the safety fitness 
requirements under clause (A) of this para
graph; and 

(C) specific time deadlines tor action by the 
Secretary and the Commission in making fitness 
decisions. 

(2) Regulations prescribed under this sub
section supersede all regulations of the United 
States Government on safety fitness and safety 
rating of motor carriers in effect on October 30, 
1984. 

(b) FINDINGS AND ACTION ON APPLICATIONS.
The Commission shall-

(1) find an applicant tor authority to operate 
as a motor carrier unfit if the applicant does not 
meet the safety fitness requirements established 
under subsection (a) of this section; and 

(2) deny the application. 
§31145. Coordination of Governmental activi

ties and paperwork 
The Secretary of Transportation shall coordi

nate the activities of departments, agencies, and 
instrumentalities of the United States Govern
ment to ensure adequate protection of the safety 
and health of operators of commercial motor ve
hicles. The Secretary shall attempt to minimize 
paperwork burdens to ensure maximum coordi
nation and to avoid overlap and the imposition 

of unreasonable burdens on persons subject to 
regulations under this subchapter. 
§31146. Relationship to other laws 

Except as provided in section 31136(b) of this 
title, this subchapter and the regulations pre
scribed under this subchapter do not affect 
chapter 51 of this title or a regulation prescribed 
under chapter 51. 
§31147. Limitations on authority 

(a) TRAFFIC REGULATIONS.-This subchapter 
does not authorize the Secretary of Transpor
tation to prescribe traffic safety regulations or 
preempt State traffic regulations. However, the 
Secretary may prescribe traffic regulations to 
the extent their subject matter was regulated 
under parts 390-399 of title 49, Code of Federal 
Regulations, on October 30, 1984. 

(b) REGULATING THE MANUFACTURING OF VE
HICLES.-This subchapter does not authorize the 
Secretary to regulate the manufacture of com
mercial motor vehicles tor any purpose, includ
ing fuel economy, safety, or emission control. 

SUBCHAPTER IV-MISCELLANEOUS 
§31161. Procedures to ensure timely correc

tion of safety violations 
(a) DEFINITION.-Section 31132(1) of this title 

applies to this section. 
(b) GENERAL.-Not later than August 3, 1991, 

the Secretary of Transportation shall prescribe 
regulations establishing procedures to ensure 
the proper and timely correction of commercial 
motor vehicle safety violations noted during an 
inspection carried out with money authorized 
under subchapter I of this chapter. 

(c) VERIFICATION PROGRAM.-The regulations 
shall establish a verification program tor United 
States Government inspectors and States partici
pating under subchapter I of this chapter to en
sure that commercial motor vehicles and their 
operators found in violation of safety require
ments have been brought into compliance with 
those requirements. The regulations shall in
clude-

(1) a nationwide system tor random reinspec
tion of the commercial motor vehicles and their 
operators that have been declared out-of-service 
because of those safety violations, with the main 
purpose of the system being to verify that the 
violations have been corrected on a timely basis; 

(2) a program of accountability tor correcting 
all safety violations that shall provide that-

( A) the operator of a commercial motor vehicle 
tor which a safety violation has been noted 
shall be issued a form prescribed by the Sec
retary; 

(B) the person making the repairs necessary to 
correct the violation shall certify on the form 
the making of repairs and the date, location, 
and time of the repairs; 

(C) the motor carrier responsible tor the com
mercial motor vehicle or operator shall certify 
on the form that, based on the carrier's knowl
edge, the repairs necessary to correct the viola
tion have been made; and 

(D) appropriate State penalties shall be im
posed tor a false statement on the form or a fail
ure to return the form to the appropriate State 
entity; and 

(3) a system for ensuring that appropriate 
State penalties are imposed for failure to correct 
any of those safety violations. 

CHAPTER 313-COMMERCIAL MOTOR 
VEHICLE OPERATORS 

Sec. 
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§31301. Definitions 

In this chapter-
(1) "alcohol" has the same meaning given the 

term "alcoholic beverage" in section 158(c) of 
title 23. 

(2) "commerce" means trade, traffic, and 
transportation-

( A) in the jurisdiction of the United States be
tween a place in a State and a place outside 
that State (including a place outside the United 
States); or 

(B) in the United States that affects trade, 
traffic, and transportation described in 
subclause (A) of this clause. 

(3) "commercial driver's license" means a li
cense issued by a State to an individual author
izing the individual to operate a class of com
mercial motor vehicles. 

(4) "commercial motor vehicle" means a motor 
vehicle used in commerce to transport pas
sengers or property that-

( A) has a gross vehicle weight rating of at 
least 26,001 pounds or a lesser gross vehicle 
weight rating the Secretary of Transportation 
prescribes by regulation, but not less than a 
gross vehicle weight rating of 10,001 pounds; 

(B) is designed to transport at least 16 pas
sengers including the driver; or 

(C) is used to transport material found by the 
Secretary to be hazardous under section 5103 of 
this title, except a vehicle-

(i) not satisfying the weight requirements of 
subclause (A) of this clause; 

(ii) transporting material listed as hazardous 
under section 306(a) of the Comprehensive Envi
ronmental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9656(a)) and not other
wise regulated by the Secretary or transporting 
a consumer commodity or limited quantity of 
hazardous material as defined in section 171.8 of 
title 49, Code of Federal Regulations; and 

(iii) not given a waiver of this exception (indi
vidually or as part of a class of motor vehicles) 
by the Secretary in the interest of safety. 

(5) "controlled substance" has the same 
meaning given that term in section 102 of the 
Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 U.S.C. 802). 

(6) "driver's license" means a license issued 
by a State to an individual authorizing the indi
vidual to operate a motor vehicle on highways. 

(7) "employee" means an operator of a com
mercial motor vehicle (including an independent 
contractor when operating a commercial motor 
vehicle) who is employed by an employer. 

(8) "employer" means a person (including the 
United States Government, a State, or a political 
subdivision of a State) that owns or leases a 
commercial motor vehicle or assigns employees 
to operate a commercial motor vehicle. 

(9) "felony" means an offense under a law of 
the United States or a State that is punishable 
by death or imprisonment tor more than one 
year. 

(10) "hazardous material" has the same mean
ing given that term in section 5102 of this title. 

(11) "motor vehicle" means a vehicle, ma
chine, tractor, trailer, or semitrailer propelled or 
drawn by mechanical power and used on public 
streets, roads, or highways, but does not include 
a vehicle, machine, tractor, trailer, or 
semitrailer operated only on a rail line. 
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(12) "serious traffic violation" means-
( A) excessive speeding, as defined by the Sec

retary by regulation; 
(B) reckless driving, as defined under State or 

local law; 
(C) a violation of a State or local law on 

motor vehicle traffic control (except a parking 
violation) and involving a fatality; and 

(D) any other similar violation of a State or 
local law on motor vehicle traffic control (except 
a parking violation) that the Secretary des
ignates by regulation as serious. 

(13) "State" means a State of the United 
States and the District of Columbia. 

(14) "United States" means the States of the 
United States and the District of Columbia. 
§31302. Limitation on tlu! number of driver'• 

licenses 
An individual operating a commercial motor 

vehicle may have only one driver's license at 
any time, except during the 10-day period begin
ning on the date the individual is issued a driv
er's license. 
§31303. Notification requirements 

(a) VIOLATIONS.-An individual operating a 
commercial motor vehicle, having a driver's li
cense issued by a State, and violating a State or 
local law on motor vehicle traffic control (except 
a parking violation) shall notify the individual's 
employer of the violation. If the violation oc
curred in a State other than the issuing State, 
the individual also shall notify a State official 
designated by the issuing State. The notifica
tions required by this subsection shall be made 
not later than 30 days after the date the individ
ual is found to have committed the violation. 

(b) REVOCATIONS, SUSPENSIONS, AND CAN
CELLAT/ONS.-An employee who has a driver's 
license revoked, suspended, or canceled by a 
State, who loses the right to operate a commer
cial motor vehicle in a State tor any period, or 
who is disqualified from operating a commercial 
motor vehicle [or any period, shall notify the 
employee's employer of the action not later than 
30 days after the date of the action. 

(C) PREVIOUS EMPLOYMENT.-(1) Subject to 
paragraph (2) of this subsection, an individual 
applying tor employment as an operator ot a 
commercial motor vehicle shall notify the pro
spective employer, at the time of the application, 
of any previous employment as an operator of a 
commercial motor vehicle. 

(2) The Secretary of Transportation shall pre
scribe by regulation the period [or which notice 
of previous employment must be given under 
paragraph (1) ot this subsection. However, the 
period may not be less than the 10-year period 
ending on the date of the application. 
§31304. Employer responsibilities 

An employer may not knowingly allow an em
ployee to operate a commercial motor vehicle in 
the United States during a period in which the 
employee-

( I) has a driver's license revoked, suspended, 
or canceled by a State, has lost the right to op
erate a commercial motor vehicle in a State, or 
has been disqualified trom operating a commer
cial motor vehicle; or 

(2) has more than one driver's license (except 
as allowed under section 31302 of this title). 
§31806. Testing of operatora 

(a) MINIMUM STANDARDS FOR TESTING AND 
FITNESS.-The Secretary of Transportation shall 
prescribe regulations on minimum standards tor 
testing and ensuring the fitness of an individual 
operating a commercial motor vehicle. The regu
lations-

(1) shall prescribe minimum standards [or 
written and driving tests of an individual oper
ating a commercial motor vehicle; 

(2) shall require an individual who operates or 
will operate a commercial motor vehicle to take 

a driving test in a vehicle representative of the 
type of vehicle the individual operates or will 
operate; 

(3) shall prescribe minimum testing standards 
tor the operation of a commercial motor vehicle 
and may prescribe different minimum testing 
standards [or different classes of commercial 
motor vehicles; 

(4) shall ensure that an individual taking the 
tests has a working knowledge of-

( A) regulations on the sate operation of a 
commercial motor vehicle prescribed by the Sec
retary and contained in title 49, Code of Federal 
Regulations; and 

(B) safety systems of the vehicle; 
(5) shall ensure that an individual who oper

ates or will operate a commercial motor vehicle 
carrying a hazardous material-

( A) is qualified to operate the vehicle under 
regulations on motor vehicle transportation of 
hazardous material prescribed under chapter 51 
of this title; and 

(B) has a working knowledge ot
(i) those regulations; 
(ii) the handling of hazardous material; 
(iii) the operation of emergency equipment 

used in response to emergencies arising out of 
the transportation of hazardous material; and 

(iv) appropriate response procedures to follow 
in those emergencies; 

(6) shall establish minimum scores tor passing 
the tests; 

(7) shall ensure that an individual taking the 
tests is qualified to operate a commercial motor 
vehicle under regulations prescribed by the Sec
retary and contained in title 49, Code of Federal 
Regulations, to the extent the regulations apply 
to the individual; and 

(8) may require-
(A) issuance of a certification of fitness to op

erate a commercial motor vehicle to an individ
ual passing the tests; and 

(B) the individual to have a copy ot the cer
tification in the individual's possession when 
the individual is operating a commercial motor 
vehicle. 

(b) REQUIREMENTS FOR OPERATING VEHI
CLES.-(1) Except as provided in paragraph (2) 
of this subsection, an individual may operate a 
commercial motor vehicle only if the individual 
has passed written and driving tests to operate 
the vehicle that meet the minimum standards 
prescribed by the Secretary under subsection (a) 
of this section. 

(2) The Secretary may prescribe regulations 
providing that an individual may operate a 
commercial motor vehicle tor not more than 90 
days if the individual-

( A) passes a driving test tor operating a com
mercial motor vehicle that meets the minimum 
standards prescribed under subsection (a) of this 
section; and 

(B) has a driver's license that is not sus
pended, revoked, or canceled. 

(3) Paragraph (1) of this subsection becomes 
effective on the date the Secretary shall estab
lish by regulation. The date shall be as soon as 
practicable but not later than Aprill, 1992. 
§31306. Commercial driver'• license 

After consultation with the States, the Sec
retary of Transportation shall prescribe regula
tions on minimum uniform standards tor the is
suance of commercial drivers' licenses by the 
States and tor information to be contained on 
each ot the licenses. The standards shall require 
at a minimum that-

(1) an individual issued a commercial driver's 
license pass written and driving tests tor the op
eration of a commercial motor vehicle that com
ply with the minimum standards prescribed by 
the Secretary under section 3130S(a) of this title; 

(2) the license be tamperproof to the maximum 
extent practicable; and 

(3) the license contain-

(A) the name and address of the individual is
sued the license and a physical description of 
the individual; 

(B) the social security account number or 
other number or information the Secretary de
cides is appropriate to identify the individual; 

(C) the class or type of commercial motor vehi
cle the individual is authorized to operate under 
the license; 

(D) the name of the State that issued the li
cense; and 

(E) the dates between which the license is 
valid. 
§31307. Commercial driver'• Ucense informa

tion BY•tem 
(a) GENERAL REQUIREMENT.-The Secretary of 

Transportation shall make an agreement under 
subsection (b) of this section tor the operation 
of, or establish under subsection (c) of this sec
tion, an information system that will serve as a 
clearinghouse and depository ot information 
about the licensing, identification, and disquali
fication of operators of commercial motor vehi
cles. The Secretary shall consult with the States 
in carrying out this section. 

(b) STATE AGREEMENTS.-/[ the Secretary de
cides that an information system used by a State 
or States about the driving status of operators of 
motor vehicles or another State-operated infor
mation system could be used to carry out this 
section, and the State or States agree to the use 
ot the system tor carrying out this section, the 
Secretary may make an agreement with the 
State or States to use the system as provided in 
this section and section 31309(c) of this title. An 
agreement made under this subsection shall con
tain terms the Secretary considers necessary to 
carry out this chapter. 

(c) ESTABLISHMENT BY SECRETARY.-/[ the 
Secretary does not make an agreement under 
subsection (b) of this section, the Secretary shall 
establish an information system about the driv
ing status and licensing of operators of commer
cial motor vehicles as provided in this section. 

(d) CONTENTS.-(1) At a minimum, the infor
mation system under this section shall include 
for each operator of a commercial motor vehi
cle-

(A) information the Secretary considers appro
priate to ensure identification of the operator; 

(B) the name, address, and physical descrip
tion of the operator; 

(C) the social security account number of the 
operator or other number or information the 
Secretary considers appropriate to identify the 
operator; 

(D) the name of the State that issued the li
cense to the operator; 

(E) the dates between which the license is 
valid; and 

(F) whether the operator had a commercial 
motor vehicle driver's license revoked, sus
pended, or canceled by a State, lost the right to 
operate a commercial motor vehicle in a State 
tor any period, or has been disqualified [rom op
erating a commercial motor vehicle. 

(2) Not later than December 31, 1990, the Sec
retary shall prescribe regulations on minimum 
uniform standards tor a biometric identification 
system to ensure the identification of operators 
ot commercial motor vehicles. 

(e) AVAILABILITY OF ]NFORMATION.-(1) On re
quest of a State, the Secretary or the operator ot 
the information system, as the case may be, may 
make available to the State information in the 
information system under this section. 

(2) On request of an employee, the Secretary 
or the operator of the information system, as the 
case may be, may make available to the em
ployee information in the information system 
about the employee. 

(3) On request of an employer or prospective 
employer of an employee and after notification 
to the employee, the Secretary or the operator of 
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the information system, as the case may be, may 
make available to the employer or prospective 
employer information in the information system 
about the employee. 

(4) On the request of the Secretary, the opera
tor of the information system shall make avail
able to the Secretary information about the driv
ing status and licensing of operators of commer
cial motor vehicles (including information re
quired by subsection (d)(l) of this section). 

(f) FEE SYSTEM.-![ the Secretary establishes 
an information system under this section, the 
Secretary shall establish a fee system for using 
the information system. Fees collected under 
this subsection in a fiscal year shall equal as 
nearly as possible the costs of operating the in
formation system in that fiscal year. The Sec
retary shall deposit fees collected under this 
subsection in the Highway Trust Fund (except 
the Mass Transit Account). 
§31308. Disquali{icatio1111 

(a) BLOOD ALCOHOL CONCENTRATION LEVEL.
ln this section, the blood alcohol concentration 
level at or above which an individual when op
erating a commercial motor vehicle is deemed to 
be driving under the influence of alcohol is .04 
percent. 

(b) FIRST VIOLATION OR COMMITTING FEL
ONY.-(1) Except as provided in paragraph (2) of 
this subsection and subsection (c) of this sec
tion, the Secretary of Transportation shall dis
qualify [rom operating a commercial motor vehi
cle tor at least one year an individual-

( A) committing a first violation of driving a 
commercial motor vehicle under the influence of 
alcohol or a controlled substance; 

(B) committing a first violation of leaving the 
scene of an accident involving a commercial 
motor vehicle operated by the individual; or 

(C) using a commercial motor vehicle in com
mitting a felony (except a felony described in 
subsection (d) of this section). 

(2) If the vehicle involved in a violation re
ferred to in paragraph (1) of this subsection is 
transporting hazardous material required to be 
placarded under section 5103 of this title, the 
Secretary shall disqualify the individual tor at 
least 3 years. 

(c) SECOND AND MULTIPLE VIOLATIONS.-(1) 
Subject to paragraph (2) of this subsection, the 
Secretary shall disqualify [rom operating a com
mercial motor vehicle tor life an individual-

( A) committing more than one violation of 
driving a commercial motor vehicle under the in
fluence of alcohol or a controlled substance; 

(B) committing more than one violation of 
leaving the scene of an accident involving a 
commercial motor vehicle operated by the indi
vidual; 

(C) using a commercial motor vehicle in com
mitting more than one felony arising out of dif
ferent criminal episodes; or 

(D) committing any combination of single vio
lations or use described in clauses ( A)-(C) of 
this paragraph. 

(2) The Secretary may prescribe regulations 
establishing guidelines (including conditions) 
under which a disqualification for life under 
paragraph (1) of this subsection may be reduced 
to a period of not less than 10 years. 

(d) CONTROLLED SUBSTANCE VIOLATIONS.
The Secretary shall disqualify from operating a 
commercial motor vehicle for life an individual 
who uses a commercial motor vehicle in commit
ting a felony involving manufacturing, distrib
uting, or dispensing a controlled substance, or 
possession with intent to manufacture, distrib
ute, or dispense a controlled substance. 

(e) SERIOUS TRAFFIC VIOLATIONS.-(1) The 
Secretary shall disqualify from operating a com
mercial motor vehicle tor at least 60 days an in
dividual who, in a 3-year period, commits 2 seri
ous traffic violations involving a commercial 
motor vehicle operated by the individual. 

(2) The Secretary shall disqualify from operat
ing a commercial motor vehicle tor at least 120 
days an individual who, in a 3-year period, 
commits 3 serious traffic violations involving a 
commercial motor vehicle operated by the indi
vidual. 

(f) STATE DISQUALIFICATION.-Notwithstand
ing subsections (b)-(e) of this section, the Sec
retary does not have to disqualify an individual 
[rom operating a commercial motor vehicle if the 
State that issued the individual a license au
thorizing the operation has disqualified the in
dividual from operating a commercial motor ve
hicle under subsections (b)-(e). Revocation, sus
pension, or cancellation of the license is deemed 
to be disqualification under this subsection. 

(g) OUT-OF-SERVICE ORDERS.-(1) To enforce 
section 392.5 of title 49, Code of Federal Regula
tions, the Secretary shall prescribe regulations 
establishing and enforcing an out-of-service pe
riod of 24 hours tor an individual who violates 
section 392.5. An individual may not violate an 
out-of-service order issued under this para
graph. 

(2) The Secretary shall prescribe regulations 
establishing and enforcing requirements tor re
porting out-of-service orders issued under regu
lations prescribed under paragraph (1) of this 
subsection. Regulations prescribed under this 
paragraph shall require, at a minimum, an oper
ator of a commercial motor vehicle who is issued 
an out-of-service order to report the issuance to 
the individual's employer and to the State that 
issued the operator a driver's license. 
§31309. Requirements for State participation 

(a) GENERAL.-To avoid having amounts with
held [rom apportionment under section 31312 of 
this title, a State shall comply with the follow
ing requirements: 

(1) The State shall adopt and carry out a pro
gram tor testing and ensuring the fitness of in
dividuals to operate commercial motor vehicles 
consistent with the minimum standards pre
scribed by the Secretary of Transportation 
under section 31305(a) of this title. 

(2) The State may issue a commercial driver's 
license to an individual only if the individual 
passes written and driving tests tor the oper
ation of a commercial motor vehicle that com
plies with the minimum standards. 

(3) The State shall have in effect and enforce 
a law providing that an individual with a blood 
alcohol concentration level at or above the level 
established by section 31308(a) of this title when 
operating a commercial motor vehicle is deemed 
to be driving under the influence of alcohol. 

( 4) The State shall authorize an individual to 
operate a commercial motor vehicle only by issu
ing a commercial driver's license containing the 
information described in section 31306(3) of this 
title. 

(5) At least 60 days before issuing a commer
cial driver's license (or a shorter period the Sec
retary prescribes by regulation), the State shall 
notify the Secretary or the operator of the infor
mation system under section 31307 of this title, 
as the case may be, of the proposed issuance of 
the license and other information the Secretary 
may require to ensure identification of the indi
vidual applying tor the license. 

(6) Before issuing a commercial driver's license 
to an individual, the State shall request from 
any other State that has issued a commercial 
driver's license to the individual all information 
about the driving record of the individual. 

(7) Not later than 30 days after issuing a com
mercial driver's license, the State shall notify 
the Secretary or the operator of the information 
system under section 31307 of this title, as the 
case may be, of the issuance. 

(8) Not later than 10 days after disqualifying 
the holder of a commercial driver's license from 
operating a commercial motor vehicle (or after 
revoking, suspending, or canceling the license) 

tor at least 60 days, the State shall notify the 
Secretary or the operator of the information sys
tem under section 31307 of this title, as the case 
may be, and the State that issued the license, of 
the disqualification, revocation, suspension, or 
cancellation. 

(9) If an individual operating a commercial 
motor vehicle violates a State or local law on 
motor vehicle traffic control (except a parking 
violation) and the individual has a driver's li
cense issued by another State, the State in 
which the violation occurred shall notify a State 
official designated by the issuing State of the 
violation not later than 10 days after the date 
the individual is found to have committed the 
violation. 

(10) The State may not issue a commercial 
driver's license to an individual during a period 
in which the individual is disqualified from op
erating a commercial motor vehicle or the indi
vidual's driver's license is revoked, suspended, 
or canceled. 

(11) The State may issue a commercial driver's 
license to an individual who has a commercial 
driver's license issued by another State only if 
the individual first returns the driver's license 
issued by the other State. 

(12) The State may issue a commercial driver's 
license only to an individual who operates or 
will operate a commercial motor vehicle and is 
domiciled in the State, except that, under regu
lations the Secretary shall prescribe, the State 
may issue a commercial driver's license to an in
dividual who operates or will operate a commer
cial motor vehicle and is not domiciled in a State 
that issues commercial drivers' licenses. 

(13) The State shall impose penalties the State 
considers appropriate and the Secretary ap
proves tor an individual operating a commercial 
motor vehicle when the individual-

( A) does not have a commercial driver's li
cense; 

(B) has a driver's license revoked, suspended, 
or canceled; or 

(C) is disqualified from operating a commer
cial motor vehicle. 

(14) The State shall allow an individual to op
erate a commercial motor vehicle in the State 
if-

(A) the individual has a commercial driver's 
license issued by another State under the mini
mum standards prescribed by the Secretary 
under section 31305(a) of this title; 

(B) the license is not revoked, suspended, or 
canceled; and 

(C) the individual is not disqualified from op
erating a commercial motor vehicle. 

(15) The State shall disqualify an individual 
from operating a commercial motor vehicle tor 
the same reasons and time periods for which the 
Secretary shall disqualify the individual under 
section 31308(b)-(e) of this title. 

(16)(A) Before issuing a commercial driver's li
cense to an individual, the State shall request 
the Secretary for information [rom the National 
Driver Register maintained under chapter 303 of 
this title (after the Secretary decides the Reg
ister is operational) on whether the individual-

(i) has been disqualified from operating a 
motor vehicle (except a commercial motor vehi
cle); 

(ii) has had a license (except a license author
izing the individual to operate a commercial 
motor vehicle) revoked, suspended, or canceled 
tor cause in the 3-year period ending on the 
date of application tor the commercial driver's 
license; or 

(iii) has been convicted of an offense specified 
in section 30304(a)(3) of this title. 

(B) The State shall give full weight and con
sideration to that information in deciding 
whether to issue the individual a commercial 
driver's license. 

(17) The State shall adopt and enforce regula
tions prescribed by the Secretary under section 
31308(g)(1) of this title. 
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(b) STATE SATISFACTION OF REQUIREMENTS.

A State may satisfy the requirements of sub
section (a) of this section that the State dis
qualify an individual from operating a commer
cial motor vehicle by revoking, suspending, or 
canceling the driver's license issued to the indi
vidual. 

(c) NOTIFICATION.-Not later than 30 days 
after being notified by a State of the proposed 
issuance of a commercial driver's license to an 
individual, the Secretary or the operator of the 
information system under section 31307 of this 
title, as the case may be, shall notify the State 
whether the individual has a commercial driv
er's license issued by another State or has been 
disqualified from operating a commercial motor 
vehicle by another State or the Secretary. 
§31310. Grants for testing and ensuring the 

fitness of operaton of commercial motor ve· 
hicles 
(a) BASIC GRANTS.-(1) The Secretary of 

Transportation may make a grant to a State 
under this subsection if the State-

( A) makes an agreement with the Secretary
(i) to adopt and carry out in the fiscal year in 

which the grant is made a program for testing 
and ensuring the fitness of individuals who op
erate commercial motor vehicles under the mini
mum standards prescribed by the Secretary 
under section 31305(a) of this title; and 

(ii) to require that operators of commercial 
motor vehicles have passed written and driving 
tests that meet the minimum standards; and 

(B) has in effect and enforces in that fiscal 
year a law providing that an individual with a 
blood alcohol concentration of at least .10 per
cent when operating a commercial motor vehicle 
is deemed to be driving under the influence of 
alcohol. 

(2) A State may-
( A) administer driving tests referred to in 

paragraph (1) of this subsection and section 
31309(a) of this title; or 

(B) make an agreement, approved by the Sec
retary, tor the tests to be administered by a per
son (including a department, agency, or instru
mentality of a local government) that meets min
imum standards the Secretary prescribes by reg
ulation if-

(i) the agreement allows the Secretary and the 
State each to conduct random examinations, in
spections, and audits of the testing without 
prior notification; and 

(ii) the State annually conducts at least one 
onsite inspection of the testing. 

(3) The Secretary shall decide on the amount 
of a grant in a fiscal year to be made under this 
subsection to a State eligible to receive the grant 
in the fiscal year. However-

( A) a grant to a State under this subsection 
shall be at least $100,000 in a fiscal year; and 

(B) to the extent each State grant under this 
subsection is more than $100,000 in a fiscal year, 
the Secretary shall ensure that those States are 
treated equitably. 

(4) A State receiving a grant under this sub
section may use the amounts provided under the 
grant only to test operators of commercial motor 
vehicles. 

(5) There is available to the Secretary to carry 
out this subsection $ from amounts 
made available under section 31104 of this title 
tor the fiscal year ending September 30, 19_. 

(b) SUPPLEMENTAL GRANTS.-(1) The Secretary 
may make a grant under this subsection in a fis
cal year to a State eligible to receive a grant 
under subsection (a) of this section in that fiscal 
year. A grant made under this subsection shall 
be used tor testing operators of commercial 
motor vehicles. 

(2) Amounts of grants under this subsection 
shall be distributed among the States eligible to 
receive grants under subsection (a) of this sec
tion in the fiscal year on the basis of the number 

of written and driving tests administered, and 
the number of drivers' licenses tor the operation 
of commercial motor vehicles issued, in the prior 
fiscal year. 

(3) There is available to the Secretary to carry 
out this subsection $ from amounts 
made available under section 31104 of this title 
[or the fiscal year ending September 30, 19_. 

(c) MAINTENANCE OF EXPENDITURES.-The 
Secretary may make a grant to a State under 
this section only if the State agrees that the 
total expenditure of amounts of the State and 
political subdivisions of the State, exclusive of 
United States Government amounts, tor testing 
operators of commercial motor vehicles will be 
maintained at a level at least equal to the aver
age level of that expenditure for its last 2 fiscal 
years before October 27, 1986. 

(d) AVAILABILITY OF AMOUNTS.-(1) Amounts 
made available to a State under this section re
main available tor obligation by the State tor 
the fiscal year for which the amounts are made 
available. Any of those amounts not obligated 
before the last day of that fiscal year are no 
longer available for obligation by the State and 
are available to the Secretary to carry out this 
chapter. 

(2) Amounts made available to the Secretary 
under this section remain available until ex
pended. 

(e) GRANTS AS CONTRACTUAL 0BLIGATIONS.
Approval by the Secretary of a grant to a State 
under this section is a contractual obligation of 
the Government for payment of the amount of 
the grant. 

(f) TESTING AND FITNESS PROGRAM STUDIES.
In this section, development of a program for 
testing and ensuring the fitness of individuals 
who operate commercial motor vehicles includes 
studies of-

(1) the number of vehicles that will need to be 
tested under the program in a calendar year; 

(2) facilities at which testing of those individ
uals could be conducted; and 

(3) additional resources (including personnel) 
that will be necessary to conduct the testing. 
§31311. Grants for issuing commercial driv

en' licenses and complying with State par
ticipation requirements 
(a) GENERAL AUTHORITY.-The Secretary of 

Transportation may make a grant under this 
section to a State in a fiscal year if the State 
makes an agreement with the Secretary to par
ticipate in that fiscal year in the commercial 
driver's license program established by this 
chapter and the information system required by 
this chapter and to comply with the require
ments of section 31309(a) of this title. 

(b) AMOUNTS OF GRANTS.-The Secretary shall 
decide on the amount of a grant in a fiscal year 
to be made under this section to a State eligible 
to receive the grant in the fiscal year. How
ever-

(1) a grant to a State under this section shall 
be at least $100,000 in a fiscal year; and 

(2) to the extent each State grant under this 
section is more than $100,000 in a fiscal year, the 
Secretary shall ensure that those States are 
treated equitably. 

(c) LIMITATION ON USE.-A State receiving a 
grant under this section may use the amounts 
provided under the grant only tor issuing com
mercial drivers' licenses and complying with the 
requirements of section 31309(a) of this title. 

(d) AVAILABILITY OF AMOUNTS.-(1) Amounts 
made available to a State under this section re
main available for obligation by the State for 
the fiscal year tor which the amounts are made 
available. Any of those amounts not obligated 
before the last day of that fiscal year are no 
longer available tor obligation by the State and 
are available to the Secret(lry to carry out this 
chapter. 

(2) Amounts made available to the Secretary 
under this section remain available until ex
pended. 

(e) GRANTS AS CONTRACTUAL 0BL/GATIONS.
Approval by the Secretary of a grant to a State 
under this section is a contractual obligation of 
the United States Government tor payment of 
the amount of the grant. 

(f) AUTHORIZATION.-There is available to the 
Secretary to carry out this section $, ___ _ 
[rom amounts made available under section 
31104 of this title for the fiscal year ending Sep
tember 30, 19_. 
§31312. Withholding amounts for State non

compliance 
(a) FIRST FISCAL YEAR.-The Secretary of 

Transportation shall withhold 5 percent of the 
amount required to be apportioned to a State 
under section 104(b)(l), (2), (5), and (6) of title 
23 on the first day of the fiscal year after the 
first rtscal year beginning after September 30, 
1992, throughout which the State does not com
ply substantially with a requirement of section 
31309(a) of this title. 

(b) SECOND FISCAL YEAR.-The Secretary shall 
withhold 10 percent of the amount required to 
be apportioned to a State under section 
104(b)(1), (2), (5), and (6) of title 23 on the first 
day of each fiscal year after the 2d fiscal year 
beginning after September 30, 1992, throughout 
which the State does not comply substantially 
with a requirement of section 31309(a) of this 
title. 

(c) AVAILABILITY FOR APPORTIONMENT.-(1) 
Amounts withheld under this section from ap
portionment to a State before October 1, 1995, re
main available tor apportionment to the State as 
follows: 

(A) If the amounts would have been appor
tioned under section 104(b)(5)(B) of title 23 but 
for this section, the amounts remain available 
until the end of the 2d rtscal year following the 
fiscal year for which the amounts are author
ized to be appropriated. 

(B) If the amounts would have been appor
tioned under section 104(b)(1), (2), or (6) of title 
23 but tor this section, the amounts remain 
available until the end of the 3d fiscal year fol
lowing the fiscal year tor which the amounts 
are authorized to be appropriated. 

(2) Amounts withheld under this section from 
apportionment to a State after September 30, 
1995, are not available for apportionment to the 
State. 

(d) APPORTIONMENT AFTER COMPLIANCE.-(1) 
If, before the last day of the period for which 
amounts withheld under this section from ap
portionment are to remain available for appor
tionment to a State under subsection (c)(l) of 
this section, the State substantially complies 
with all of the requirements of section 31309(a) 
of this title tor a period of 365 days, the Sec
retary, on the day following the last day of that 
period, shall apportion to the State the withheld 
amounts remaining available tor apportionment 
to that State. 

(2) Amounts apportioned under paragraph (1) 
of this subsection remain available tor expendi
ture until the end of the 3d fiscal year following 
the fiscal year in which the amounts are appor
tioned. Amounts not obligated at the end of that 
period lapse or, tor amounts apportioned under 
section 104(b)(5) of title 23, lapse and are avail
able for projects under section 118(b) of title 23. 

(e) LAPSE.-![, at the end of the period [or 
which amounts withheld under this section [rom 
apportionment are available tor apportionment 
to a State under subsection (c)(1) ot this section, 
the State has not substantially complied with all 
of the requirements of section 31309(a) of this 
title [or a 365-day period, the amounts lapse or, 
tor amounts withheld [rom apportionment under 
section 104(b)(5) of title 23, the amounts lapse 
and are available tor projects under section 
118(b) of title 23. 
§31313. Waiver authority 

After notice and an opportunity tor comment, 
the Secretary of Transportation may waive any 
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part of this chapter or a regulation prescribed 
under this chapter as it applies to a class of in
dividuals or commercial motor vehicles if the 
Secretary decides the waiver is not contrary to 
the public interest and does not diminish the 
safe operation of commercial motor vehicles. A 
waiver under this section shall be published in 
the Federal Register with reasons tor the waiv
er. 
§31314. Limitation on •tatutory comtruction 

This chapter does not affect the authority of 
the Secretary of Transportation to regulate com
mercial motor vehicle safety involving motor ve
hicles with a gross vehicle weight rating of less 
than 26,001 pounds or a lesser gross vehicle 
weight rating the Secretary decides is appro
priate under section 31301(4)(A) of this title. 
§31315. Procedure for pre•cribing regulation• 

Regulations prescribed by the Secretary of 
Transportation to carry out this chapter shall 
be prescribed under section 553 of title 5 without 
regard to sections 556 and 557 of title 5. 

CHAPTER 315-MOTOR CARRIER SAFETY 
Sec. 
31501. Definitions. 
31502. Requirements for qualifications, hours 

of service, safety, and equipment 
standards. 

31503. Research, investigation, and testing. 
31504. Identification of motor vehicles. 
§31501. Definition~~ 

In this chapter-
(1) "migrant worker" means an individual 

going to or from employment in agriculture as 
provided under section 3121(g) of the Internal 
Revenue Code of 1986 (26 U.S.C. 3121(g)) or sec
tion 203(/) of the Fair Labor Standards Act of 
1938 (29 u.s.c. 203(/)). 

(2) "motor carrier", "motor common carrier", 
"motor private carrier", "motor vehicle", and 
"United States" have the same meanings given 
those terms in section 10102 of this title. 

(3) "motor carrier of migrant workers"-
(A) means a person (except a motor common 

carrier) providing transportation referred to in 
section 10521(a) of this title by a motor vehicle 
(except a passenger automobile or station 
wagon) for at least 3 migrant workers at a time 
to or from their employment; but 

(B) does not include a migrant worker provid
ing transportation for migrant workers and 
their immediate families. 
§31502. Requirement• for quaUfication•, 

hourt1 of •ervice, •afety, and equipment 
.tandal'rU 
(a) APPLICATION.-This section applies to 

transportation-
(1) described in sections 10521 and 10522 of this 

title; and 
(2) to the extent the transportation is in the 

United States and is between places in a foreign 
country, or between a place in a foreign country 
and a place in another foreign country. 

(b) MOTOR CARRIER AND PRIVATE MOTOR 
CARRIER REQUIREMENTS.-The Secretary of 
Transportation may prescribe requirements for

(1) qualifications and maximum hours of serv
ice of employees of, and safety of operation and 
equipment of, a motor carrier; and 

(2) qualifications and maximum hours of serv
ice of employees of, and standards of equipment 
of, a motor private carrier, when needed to pro
mote safety of operation. 

(c) MIGRANT WORKER MOTOR CARRIER RE
QUIREMENTS.-The Secretary may prescribe re
quirements tor the comfort of passengers, quali
fications and maximum hours of service of oper
ators, and safety of operation and equipment of 
a motor carrier of migrant workers. The require
ments only apply to a carrier transporting a mi
grant worker-

(1) at least 75 miles; and 

(2) across the boundary of a State, territory, 
or possession of the United States. 

(d) CONS/DERATIONS.-Be/ore prescribing or 
revising any requirement under this section, the 
Secretary shall consider the costs and benefits of 
the requirement. 
§31508. Re•earch, inve•tigation, and te•ting 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation may investigate and report on 
the need for regulation by the United States 
Government of sizes, weight, and combinations 
of motor vehicles and qualifications and maxi
mum hours of service of employees of a motor 
carrier subject to subchapter II of chapter 105 of 
this title and a motor private carrier. The Sec
retary shall use the services of each department, 
agency, or instrumentality of the Government 
and each organization of motor carriers having 
special knowledge of a matter being inves
tigated. 

(b) USE OF SERVICES.-ln carrying out this 
chapter, the Secretary may use the services of a 
department, agency, or instrumentality of the 
Government having special knowledge about 
safety, to conduct scientific and technical re
search, investigation, and testing when nec
essary to promote safety of operation and equip
ment of motor vehicles. The Secretary may reim
burse the department, agency, or instrumental
ity for the services provided. 
§31504. Identification of motor vehicle• 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation may-

(1) issue and require the display of an identi
fication plate on a motor vehicle used in trans
portation provided by a motor private carrier 
and a motor carrier of migrant workers subject 
to section 31502(c) of this title, except a motor 
contract carrier; and 

(2) require each of those motor private carriers 
and motor carriers of migrant workers to pay 
the reasonable cost of the plate. 

(b) LIMITATION.-A motor private carrier or a 
motor carrier of migrant workers may use an 
identification plate only as authorized by the 
Secretary. 
PART C-INFORMATION, STANDARDS, AND 

REQUIREMENTS 
CHAPTER 321-GENERAL 

Sec. 
32101. Definitions. 
§82101. Definition~~ 

In this part (except chapter 329)-
(1) "bumper standard" means a minimum per

formance standard that substantially reduces-
(A) the damage to the front or rear end of a 

passenger motor vehicle from a low-speed colli
sion (including a collision with a fixed barrier) 
or from towing the vehicle; or 

(B) the cost of repairing the damage. 
(2) "insurer" means a person in the business 

of issuing, or reinsuring any part of, a pas
senger motor vehicle insurance policy. 

(3) "interstate commerce" means commerce be
tween a place in a State and-

( A) a place in another State; or 
(B) another place in the same State through 

another State. 
(4) "make", when describing a passenger 

motor vehicle, means the trade name of the 
manufacturer of the vehicle. 

(5) "manufacturer" means a person-
( A) manufacturing or assembling passenger 

motor vehicles or passenger motor vehicle equip
ment; or 

(B) importing motor vehicles or motor vehicle 
equipment tor resale. 

(6) "model", when describing a passenger 
motor vehicle, means a category of passenger 
motor vehicles based on the size, style, and type 
of a make of vehicle. 

(7) "motor vehicle" means a vehicle driven or 
drawn by mechanical power and manufactured 

primarily for use on public streets, roads, and 
highways, but does not include a vehicle oper
ated only on a rail line; 

(8) "motor vehicle accident" means an acci
dent resulting from the maintenance or oper
ation of a passenger motor vehicle or passenger 
motor vehicle equipment; 

(9) "multipurpose passenger vehicle" means a 
passenger motor vehicle constructed on a truck 
chassis or with special features for occasional 
off-road operation; 

(10) "passenger motor vehicle" means a motor 
vehicle designed to carry not more than 12 indi
viduals, but does not include-

( A) a motorcycle; or 
(B) a truck not designed primarily to carry its 

operator or passengers. 
(11) "passenger motor vehicle equipment" 

means-
( A) a system, part, or component of a pas

senger motor vehicle as originally made; 
(B) a similar part or component made or sold 

for replacement or improvement of a system, 
part, or component, or as an accessory or addi
tion to a passenger motor vehicle; or 

(C) a device made or sold tor use in towing a 
passenger motor vehicle. 

(12) "State" means a State of the United 
States, the District of Columbia, Puerto Rico, 
the Northern Mariana Islands, Guam, American 
Samoa, and the Virgin Islands. 

(13) "United States district court" means a 
district court of the United States, a United 
States court for Guam, the Virgin Islands, and 
American Samoa, and the district court tor the 
Northern Mariana Islands. 
CHAPTER 323-CONSUMER INFORMATION 

Sec. 
32301. Definitions. 
32302. Passenger motor vehicle information. 
32303. Insurance information. 
32304. Information and assistance from other 

departments, agencies, and in
strumentalities. 

32305. Personnel. 
32306. Investigative powers. 
32307. Prohibitions, penalty, and enforcement. 
§32301. Definition~~ 

In this chapter-
(1) "crashworthiness" means the protection a 

passenger motor vehicle gives its passengers 
against personal injury or death from a motor 
vehicle accident; 

(2) "damage susceptibility" means the suscep
tibility of a passenger motor vehicle to damage 
in a motor vehicle accident. 
§32302. Pa.•enger motor vehicle information 

(a) INFORMATION PROGRAM.-The Secretary of 
Transportation shall maintain a program for de
veloping the following information on passenger 
motor vehicles: 

(1) crashworthiness; 
(2) damage susceptibility. 
(3) the degree of difficulty of diagnosis andre

pair of damage to, or failure of, mechanical and 
electrical systems; 

(4) vehicle operating costs dependent on the 
characteristics referred to in clauses (1)-(3) of 
this subsection, including insurance information 
obtained under section 32303 of this title. 

(b) DISTRIBUTION BY SECRETARY.-To assist a 
consumer in buying a passenger motor vehicle, 
the Secretary shall distribute to the public infor
mation developed under subsection (a) of this 
section. The information shall be in a simple 
and understandable form that allows compari
son of the characteristics referred to in sub
section (a)(1)-(3) of this section among the 
makes and models of passenger motor vehicles. 
The Secretary may require passenger motor ve
hicle dealers to distribute the information to 
prospective buyers. 

(c) DISTRIBUTION BY DEALERS.-The Secretary 
shall prescribe regulations that require dealers 
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to distribute to prospective buyers information 
the Secretary develops and provides to the deal
ers that compares insurance costs for different 
makes and models of passenger motor vehicles 
based on crashworthiness and damage suscepti
bility. 
§32303. Insurance inforrrwtion 

(a) GENERAL REPORTS AND INFORMATION RE
QUIREMENTS.-(]) In carrying out this chapter, 
the Secretary of TranSPortation may require an 
insurer, or a designated agent of the insurer, to 
make reports and provide the Secretary with in
formation. The reports and information may in
clude accident claim information by make, 
model, and model year of passenger motor vehi
cle about the kind and extent of-

( A) physical damage and repair costs: and 
(B) personal injury. 
(2) In deciding which reports and information 

are to be provided under this subsection, the 
Secretary shall-

( A) consider the cost of preparing and provid
ing the reports and information: 

(B) consider the extent to which the reports 
and information will contribute to carrying out 
this chapter: and 

(C) consult with State authorities and public 
and private agencies the Secretary considers ap
propriate. 

(3) To the extent possible, the Secretary shall 
obtain reports and information under this sub
section on a voluntary basis. 

(b) REQUESTED INFORMATION ON CRASH
WORTHINESS, DAMAGE SUSCEPTIBILITY, AND RE
PAIR AND PERSONAL INJURY COST.-When re
quested by the Secretary, an insurer shall give 
the Secretary information-

(]) about the extent to which the insurance 
premiums charged by the insurer are affected by 
crashworthiness, damage susceptibility, and the 
cost of repair and personal injury, tor each 
make and model of passenger motor vehicle; and 

(2) available to the insurer about the effect of 
crashworthiness, damage susceptibility, and the 
cost of repair and personal injury tor each make 
and model ot passenger motor vehicle on the risk 
incurred by the insurer in insuring that make 
and model. 

(c) DISCLOSURE.-ln distributing information 
received under this section, the Secretary may 
disclose identifying information about a person 
that may be an insured, a claimant, a pas
senger, an owner, a witness, or an individual 
involved in a motor vehicle accident, only with 
the consent of the person. 
§32304. Inforrrwtion and assistance from 

other departments, agencies, and instru
mentalities 
(a) AUTHORITY TO REQUEST.-The Secretary 

of Transportation may request information nec
essary to carry out this chapter from a depart
ment, agency, or instrumentality of the United 
States Government. The head of the department, 
agency, or instrumentality shall provide the in
formation. 

(b) DETAILING PERSONNEL.-The head of a de
partment, agency, or instrumentality may de
tail, on a reimbursable basis, personnel to assist 
the Secretary in carrying out this chapter. 
§32305. Personnel 

(a) GENERAL AUTHORITY.-ln carrying out 
this chapter, the Secretary of TranSPortation 
may-

(1) appoint and fix the pay of employees with
out regard to the provisions of title 5 governing 
appointment in the competitive service and 
chapter 51 and subchapter III ot chapter 53 of 
title 5; and 

(2) make contracts with persons tor research 
and preparation of reports. 

(b) STATUS OF ADVISORY COMMITTEE MEM
BERS.-A member of an advisory committee ap
pointed under section 325 of this title to carry 

out this chapter is a SPecial United States Gov
ernment employee under chapter 11 of title 18. 
§32306. Investigative power• 

(a) GENERAL AUTHORITY.-ln carrying out 
this chapter, the Secretary ot TranSPortation 
may-

(1) inSPect and copy records of any person at 
reasonable times; 

(2) order a person to file written reports or an
swers to SPecific questions, including reports or 
answers under oath; and 

(3) conduct hearings, administer oaths, take 
testimony, and require (by subpoena or other
wise) the appearance and testimony ot witnesses 
and the production of records the Secretary con
siders advisable. 

(b) WITNESS FEES AND MILEAGE.-A witness 
summoned under subsection (a) of this section is 
entitled to the same tee and mileage the witness 
would have been paid in a court of the United 
States. 

(c) CIVIL ACTIONS TO ENFORCE.-A civil ac
tion to enforce a subpoena or order of the Sec
retary under subsection (a) of this section may 
be brought in the United States district court tor 
the judicial district in which the proceeding by 
the Secretary is conducted. The court may pun
ish a failure to obey an order of the court to 
comply with the subpoena or order of the Sec
retary as a contempt of court. 

(d) CONFIDENTIALITY OF INFORMATION.-In
formation obtained by the Secretary under this 
section related to a confidential matter referred 
to in section 1905 of title 18 may be disclosed 
only to another officer or employee of the Unit
ed States Government tor use in carrying out 
this chapter. This subsection does not authorize 
information to be withheld from a committee of 
Congress authorized to have the information. 
§32307. Prohibitions, penalty, and enforce-

ment 
(a) PROHIBITIONS.-A person may not-
(1) fail to provide the Secretary of TranSPor

tation with information requested by the Sec
retary in carrying out this chapter; or 

(2) fail to comply with applicable regulations 
prescribed by the Secretary in carrying out this 
chapter. 

(b) CIVIL PENALTY.-(]) A person that violates 
subsection (a) of this section is liable to the 
United States Government tor a civil penalty of 
not more than $1,000 for each violation. Each 
failure to provide information or comply with a 
regulation in violation of subsection (a) is a sep
arate violation. The maximum penalty under 
this subsection tor a related series ot violations 
is$400,000. 

(2) The Secretary may compromise the amount 
of a civil penalty imposed under this section. 

(3) In determining the amount ot a penalty or 
compromise, the appropriateness of the penalty 
or compromise to the size of the business of the 
person charged and the gravity of the violation 
shall be considered. 

(4) The Government may deduct the amount 
of a civil penalty imposed or compromised under 
this section from amounts it owes the person lia
ble for the penalty. 

(c) CIVIL ACTIONS TO ENFORCE.-(1) The At
torney General may bring a civil action to en
join a violation of subsection (a) of this section. 

(2) When practicable, the Secretary shall-
( A) notify a person against whom an action 

under this subsection is planned; 
(B) give the person an opportunity to present 

that person's views: and 
(C) give the person a reasonable opportunity 

to comply. 
(3) The failure of the Secretary to comply with 

paragraph (2) of this subsection does not pre
vent a court from granting appropriate relief. 

(d) VENUE AND SERVICE.-A civil action under 
this section may be brought in the United States 

district court tor the judicial district in which 
the violation occurred or the defendant is 
found, resides, or does business. Process in the 
action may be served in any other judicial dis
trict in which the defendant resides or is found. 
A subpoena tor a witness in the action may be 
served in any judicial district. 

CHAPTER 32~UMPER STANDARDS 
Sec. 
32501. Purpose. 
32502. Bumper standards. 
32503. Judicial review of bumper standards. 
32504. Certificates of compliance. 
32505. Information and compliance require-

ments. 
32506. Prohibited acts. 
32507. Penalties and enforcement. 
32508. Civil actions by owners of passenger 

motor vehicles. 
32509. Information and assistance from other 

departments, agencies, and in
strumentalities. 

32510. Annual report. 
32511. Relationship to other motor vehicle 

standards. 
§32501. Purpose 

The purpose ot this chapter is to reduce eco
nomic loss resulting from damage to passenger 
motor vehicles involved in motor vehicle acci
dents by providing tor the maintenance and en
forcement ot bumper standards. 
§32502. Bumper standards 

(a) GENERAL REQUIREMENTS AND 
NONAPPLICATION.-The Secretary of TranSPOr
tation shall prescribe by regulation bumper 
standards tor passenger motor vehicles and may 
prescribe by regulation bumper standards for 
passenger motor vehicle equipment manufac
tured in, or imported into, the United States. A 
standard does not apply to a passenger motor 
vehicle or passenger motor vehicle equipment-

(]) intended only tor export; 
(2) labeled for export on the vehicle or equip

ment and the outside of any container ot the ve
hicle or equipment; and 

(3) exported. 
(b) LIMITATIONS.-A standard under this sec

tion-
(1) may not conflict with a motor vehicle safe

ty standard prescribed under chapter 301 of this 
title; 

(2) may not SPecify a dollar amount for the 
cost of repairing damage to a passenger motor 
vehicle; and 

(3) to the greatest practicable extent, may not 
preclude the attachment of a detachable hitch. 

(c) EXEMPTIONS.-For good cause, the Sec
retary may exempt from any part of a stand
ard-

(1) a multipurpose passenger vehicle; or 
(2) a make, model, or class of a passenger 

motor vehicle manufactured tor a special use, if 
the standard would interfere unreasonably with 
the special use ot the vehicle. 

(d) COST REDUCTION AND CONSIDERATIONS.
When prescribing a standard under this section, 
the Secretary shall design the standard to ob
tain the maximum feasible reduction of costs to 
the public, considering-

(]) the costs and benefits of carrying out the 
standard; 

(2) the effect of the standard on insurance 
costs and legal tees and costs: 

(3) savings in consumer time and incttnven
ience; and 

( 4) health and safety, including emission 
standards. 

(e) PROCEDURES.-Section 553 of title 5 applies 
to a standard prescribed under this section. 
However, the Secretary shall give an interested 
person an opportunity to make oral and written 
presentations of information, views, and argu
ments. A transcript ot each oral presentation 
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shall be kept. Under conditions prescribed by 
the Secretary, the Secretary may conduct a 
hearing to resolve an issue of fact material to a 
standard. 

(f) EFFECTIVE DATE.-The Secretary shall pre
scribe an effective date for a standard under 
this section. That date may not be earlier than 
the date the standard is prescribed nor later 
than 18 months after the date the standard is 
prescribed. However, the Secretary may pre
scribe a later date when the Secretary submits to 
Congress and publishes the reasons tor the later 
date. A standard only applies to a passenger 
motor vehicle or passenger motor vehicle equip
ment manufactured on or after the effective 
date. 

(g) RESEARCH.-The Secretary shall conduct 
research necessary to carry out this chapter. 
§82508. Judicial review of bumper •tandards 

(a) FILING AND VENUE.-A person that may be 
adversely affected by a standard prescribed 
under section 32502 of this title may apply tor 
review of the standard by filing a petition tor 
review in the United States Court of Appeals for 
the District of Columbia Circuit or in the court 
of appeals of the United States for the circuit in 
which the person resides or has its principal 
place of business. The petition must be filed not 
later than 59 days after the standard is pre
scribed. 

(b) NOTIFYING SECRETARY.-The clerk of the 
court shall send immediately a copy of the peti
tion to the Secretary of Transportation. The 
Secretary shall file with the court a record of 
the proceeding in which the standard was pre
scribed. 

(c) ADDITIONAL PROCEED/NGS.-(1) On request 
of the petitioner, the court may order the Sec
retary to receive additional evidence and evi
dence in rebuttal if the court is satisfied the ad
ditional evidence is material and there were rea
sonable grounds tor not presenting the evidence 
in the proceeding before the Secretary. 

(2) The Secretary may modify findings of fact 
or make new findings because of the additional 
evidence presented. The Secretary shall file a 
modified or new finding, a recommendation to 
modify or set aside a standard, and the addi
tional evidence with the court. 

(d) SUPREME COURT REVIEW AND ADDITIONAL 
REMEDIES.-A judgment of a court under this 
section may be reviewed only by the Supreme 
Court under section 1254 of title 28. A remedy 
under this section is in addition to any other 
remedies provided by law. 
§82504. Certificate. of compliance 

Under regulations prescribed by the Secretary 
of Transportation, a manufacturer or distribu
tor of a passenger motor vehicle or passenger 
motor vehicle equipment subject to a standard 
prescribed under section 32502 this title shall 
give the distributor or dealer at the time of de
livery a certificate that the vehicle or equipment 
complies with the standard. 
§82606. Information and compliance require

ment• 
(a) GENERAL AUTHOR/TY.-(1) To enable the 

Secretary of Transportation to decide whether a 
manufacturer of passenger motor vehicles or 
passenger motor vehicle equipment is complying 
with this chapter and standards prescribed 
under this chapter, the Secretary may require 
the manufacturer to-

(A) keep records; 
(B) make reports; 
(C) provide items and information, including 

vehicles and equipment for testing at a nego
tiated price not more than the manufacturer's 
cost; and 

(D) allow an officer or employee designated by 
the Secretary to inspect vehicles and relevant 
records of the manufacturer. 

(2) To enforce this chapter, an officer or em
ployee designated by the Secretary, on present-

ing appropriate credentials and a written notice 
to the owner, operator, or agent in charge, may 
inspect a facility in which passenger motor vehi
cles or passenger motor vehicle equipment is 
manufactured, held for introduction in inter
state commerce, or held tor sale after introduc
tion in interstate commerce. An inspection shall 
be conducted at a reasonable time, in a reason
able way, and with reasonable promptness. 

(b) POWERS OF SECRETARY AND CIVIL ACTIONS 
To ENFORCE.-(1) In carrying out this chapter, 
the Secretary may-

( A) inspect and copy records of any person at 
reasonable times; 

(B) order a person to file written reports or 
answers to specific questions, including reports 
or answers under oath; and 

(C) conduct hearings, administer oaths, take 
testimony, and require (by subpoena or other
wise) the appearance and testimony of witnesses 
and the production of records the Secretary con
siders advisable. 

(2) A witness summoned under this subsection 
is entitled to the same fee and mileage the wit
ness would have been paid in a court of the 
United States. 

(3) A civil action to enforce a subpoena or 
order of the Secretary under this subsection may 
be brought in the United States district court tor 
the judicial district in which the proceeding by 
the Secretary was conducted. The court may 
punish a failure to obey an order of the court to 
comply with the subpoena or order of the Sec
retary as a contempt of court. 

(c) CONFIDENTIALITY OF INFORMAT/ON.-(1) 
Information obtained by the Secretary under 
this chapter related to a confidential matter re
ferred to in section 1905 of title 18 may be dis
closed only-

( A) to another officer or employee of the Unit
ed States Government tor use in carrying out 
this chapter; or 

(B) in a proceeding under this chapter. 
(2) This subsection does not authorize infor

mation to be withheld from a committee .of Con
gress authorized to have the information. 

(3) Subject to paragraph (1) of ,this subsection, 
the Secretary, on request, shall make available 
to the public at cost information the Secretary 
submits or receives in carrying out this chapter. 
§82606. Prohibited act• 

(a) GENERAL.-Exoept as provided in this sec
tion, a person may not-

(1) manufacture for sale, sell, otter {or sale, 
introduce or deliver for introduction in inter
state commerce, or import into the United 
States, a passenger motor vehicle or passenger 
motor vehicle equipment manufactured on or 
after the date an applicable standard under sec
tion 32502 of this title takes effect, unless it con
forms to the standard; 

(2) fail to comply with an applicable regula
tion prescribed by the Secretary of Transpor
tation under this chapter; 

(3) fail to keep records, refuse access to or 
copying of records, fail to make reports or pro
vide items or information, or fail or refuse to 
allow entry or inspection, as required by this 
chapter or a regulation prescribed under this 
chapter; or 

(4) fail to provide the certificate required by 
section 32504 of this title, or provide a certificate 
that the person knows, or in the exercise of rea
sonable care has reason to know, is false or mis
leading in a material respect. 

(b) NONAPPLICATION.-Subsection (a)(l) 0[ this 
section does not apply to-

(1) the sale, offer for sale, or introduction or 
delivery tor introduction in interstate commerce 
of a passenger motor vehicle or passenger motor 
vehicle equipment after the first purchase of the 
vehicle or equipment in good faith other than 
for resale (but this clause does not prohibit a 
standard from requiring that a vehicle or equip-

ment be manufactured to comply with the 
standard over a specified period of opera'tion or 
use); or 

(2) a person-
( A) establishing that the person had no reason 

to know, by exercising reasonable care, that the 
vehicle or equipment does not comply with the 
standard; or 

(B) holding, without knowing about a non
compliance and before that first purchase, a cer
tificate issued under section 32504 of this title 
stating that the vehicle or equipment complies 
with the standard. 

(C) IMPORTING NONCOMPLYING VEHICLES AND 
EQUIPMENT.-(1) The Secretaries of Transpor
tation and the Treasury may prescribe joint reg
ulations authorizing a passenger motor vehicle 
or passenger motor vehicle equipment not com
plying with a standard prescribed under section 
32502 of this title to be imported into the United 
States subject to conditions (including providing 
a bond) the Secretaries consider appropriate to 
ensure that the vehicle or equipment will-

( A) comply, after importation, with the stand
ards prescribed under section 32502 of this title; 

(B) be exported; or 
(C) be abandoned to the United States Gov

ernment. 
(2) The Secretaries may prescribe joint regula

tions that allow a passenger motor vehicle or 
passenger motor vehicle equipment to be im
ported into the United States after the first pur
chase in good faith other than for resale. 

(d) LIABILITY UNDER OTHER LAW.-Compli
ance with a standard under this chapter does 
not exempt a person from liability provided by 
law. 
§82607. Penaltie• and enforcement 

(a) CIVILJ>ENALTY.-(1) A person that violates 
section 32506(a) of this title is .liable to the Unit
ed States Government for a civil penalty of n·ot 
more than $1,000 tor each violation. A separate 
violation occurs for each passenger mo.tor vehi
cle or item of passenger motor .vehicle equipment 
involved in a violation of section 32506(a)(l) or 
( 4) of this title-

( A) that does not comply with a standard pre
scribed under section 32fjf)2 of this title; o:r 

(B) for which a cer~tificate is not provided, or 
for which a false ,or misleading certificate u p'flo
vided, under section .32504 of this title. 

(2) The maximum civil penalty under this sub
section for a related series of violations is 
$800,000. 

(3) The Secretary of Transportation imposes a 
civil penalty under this subsection. The Attor
ney General or the Secretary, with the concur
rence of the Attorney General, shall bring a civil 
action to collect the penalty. 

(b) CRIMINAL PENALTY.-A person knowingly 
and willfully violating section 32506(a)(l) of this 
title after receiving a notice of noncompliance 
from the Secretary shall be fined under title 18, 
imprisoned tor not more than one year, or both. 
If the person is a corporation, the penalties of 
this subsection also apply to a director, officer, 
or individual agent of the corporation who, with 
knowledge of the Secretary's notice, knowingly 
and willfully authorizes, orders, or performs an 
act that is any part of the violation. 

(c) CIVIL ACTIONS TO ENFORCE.-(1) The Sec
retary or the Attorney General may bring a civil 
action to enjoin a violation of this chapter or 
the sale, offer for sale, introduction or delivery 
for introduction in interstate commerce, or im
portation into the United States, of a passenger 
motor vehicle or passenger motor vehicle equip
ment that is found, before the first purchase in 
good faith other than [or resale, not to comply 
with a standard prescribed under section 32502 
of this title. 

(2) When practicable, the Secretary shall-
( A) notify a person against whom an action 

under this subsection is planned; 
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(B) give the person an oppOTtunity to present 

that person's views; and 
(C) except for a knowing and willful violation, 

give the person a reasonable opportunity to 
comply. 

(3) The failure of the Secretary to comply with 
paragraph (2) of this subsection does not pre
vent a court from granting appropriate relief. 

(d) JURY TRIAL DEMAND.-ln a trial for crimi
nal contempt for violating an injunction or re
straining order issued under subsection (c) of 
this section, the violation of which is also a vio
lation of this chapter, the defendant may de
mand a jury trial. The defendant shall be tried 
as provided in rule 42(b) of the Federal Rules of 
Criminal Procedure (18 App. U.S.C.). 

(e) VENUE.-A civil action under subsection 
(a) or (c) of this section may be brought in the 
United States district court for the judicial dis
trict in which the violation occurred or the de
fendant is found, resides, or does business. Proc
ess in the action may be served in any other ju
dicial district in which the defendant resides or 
is found. A subpoena for a witness in the action 
may be served in any judicial district. 
§32508. Civil action.B by owners of paaaenger 

motor vehicle• 
When an owner of a passenger motor vehicle 

sustains damages as a result of a motor vehicle 
accident because the vehicle did not comply 
with a standard prescribed under section 32502 
of this title, the owner may bring a civil action 
against the manufacturer to recover the dam
ages. The action may be brought in the United 
States District Court for the District of Colum
bia or in the district court for the judicial dis
trict in which the owner resides. The action 
must be brought not later than 3 years after the 
date of the accident. The court shall award 
costs and a reasonable attorney's fee to the 
owner when a judgment is entered for the 
owner. 
§32509. Information and aaaiBtance from 

other department., agenciea, and inatru
mentalitiea 
(a) GENERAL AUTHORITY.-The Secretary of 

Transportation may request information nec
essary to carry out this chapter from a depart
ment, agency, or instrumentality of the United 
States Government. The head of the department, 
agency, or instrumentality shall provide the in
formation. 

(b) DETAILING PERSONNEL.-The head of a de
partment, agency, or instrumentality may de
tail, on a reimbursable basis, personnel to assist 
the Secretary in carrying out this chapter. 
§32510. Annual report 

Not later than March 31 of each year, the Sec
retary of Transportation shall submit to Con
gress and the President a report on the progress 
in carrying out section 32501 of this title. The 
report shall include-

(1) a statement of the cost savings resulting 
from carrying out this chapter; and 

(2) recommendations for legislative or other 
action the Secretary decides may be appropriate. 

§32511. Relatiomhip to other motor vehicle 
atandarda 
(a) PREEMPTION.-Except as provided in this 

section, a State or a political subdivision of a 
State may prescribe or enforce a bumper stand
ard for a passenger motor vehicle or passenger 
motor vehicle equipment only if the standard is 
identical to a standard prescribed under section 
32502 of this title. 

(b) ENFORCEMENT.-This chapter and chapter 
301 of this title do not affect the authority of a 
State to enforce a bumper standard about an as
pect of performance of a passenger motor vehicle 
or passenger motor vehicle equipment not cov
ered by a standard prescribed under section 
32502 of this title if the State bumper standard-

(1) does not conflict with a standard pre
scribed under chapter 301 of this title; and 

(2) was in effect or prescribed by the State on 
October 20, 1972. 

(c) ADDITIONAL AND HIGHER STANDARDS OF 
PERFORMANCE.-The United States Government, 
a State, or a political subdivision of a State may 
prescribe a bumper standard for a passenger 
motor vehicle or passenger motor vehicle equip
ment obtained for its own use that imposes addi
tional or higher standards of performance than 
a standard prescribed under section 32502 of this , 
title. 

CHAPTER 327~DOMETERS 
Sec. 
32701. Findings and purposes. 
32702. Definitions. 
32703. Preventing tampering. 
32704. Service, repair, and replacement. 
32705. Disclosure requirements on transfer of 

motor vehicles. 
32706. Inspections, investigations, and records. 
32707. Administrative warrants. 
32708. Confidentiality of information. 
32709. Penalties and enforcement. 
32710. Civil actions by private persons. 
32711. Relationship to State law. 
§32701. Finding• and purpoaea 

(a) FINDINGS.-Congress finds that-
(1) buyers of motor vehicles rely heavily on 

the odometer reading as an index of the condi
tion and value of a vehicle; 

(2) buyers are entitled to rely on the odometer 
reading as an accurate indication of the mileage 
of the vehicle; 

(3) an accurate indication of the mileage as
sists a buyer in deciding on the safety and reli
ability of the vehicle; and 

(4) motor vehicles move in, or affect, interstate 
and foreign commerce. 

(b) PURPOSES.-The purposes of this chapter 
are-

(1) to prohibit tampering with motor vehicle 
odometers; and 

(2) to provide safeguards to protect purchasers 
in the sale of motor vehicles with altered or reset 
odometers. 
§32702. Definition• 

In this chapter-
(1) "auction company" means a person taking 

possession of a motor vehicle owned by another 
to sell at an auction. 

(2) "dealer" means a person that sold at least 
5 motor vehicles during the prior 12 months to 
buyers that in good faith bought the vehicles 
other than for resale. 

(3) "distributor" means a person that sold at 
least 5 motor vehicles during the prior 12 months 
for resale. 

(4) "leased motor vehicle" means a motor ve
hicle leased to a person for at least 4 months by 
a lessor that leased at least 5 vehicles during the 
prior 12 months. 

(5) "odometer" means an instrument for meas
uring and recording the distance a motor vehicle 
is driven, but does not include an auxiliary in
strument designed to be reset by the operator of 
the vehicle to record mileage of a trip. 

(6) "repair" and "replace" mean to restore to 
a sound working condition by replacing any 
part of an odometer or by correcting any inoper
ative part of an odometer. 

(7) "title" means the certificate of title or 
other document issued by the State indicating 
ownership. 

(8) "transfer" means to change ownership by 
sale, gift, or other means. 
§32703. Preventing tampering 

A person may not-
(1) advertise for sale, sell, use, install, or have 

installed, a device that makes an odometer of a 
motor vehicle register a mileage different from 

the mileage the vehicle was driven, as registered 
by the odometer within the designed tolerance of 
the manufacturer of the odometer; 

(2) disconnect, reset, alter, or have discon
nected, reset, or altered, an odometer of a motor 
vehicle intending to change the mileage reg
istered by the odometer; 

(3) with intent to defraud, operate a motor ve
hicle on a public street, road, or highway if the 
person knows that the odometer of the vehicle is 
disconnected or not operating; or 

( 4) conspire to violate this section or section 
32704 or 32705 of this title. 
§32704. Service, repair, and replacement 

(a) ADJUSTING MILEAGE.-A person may serv
ice, repair, or replace an odometer of a motor ve
hicle if the mileage registered by the odometer 
remains the same as before the service, repair, or 
replacement. If the mileage cannot remain the 
same-

(1) the person shall adjust the odometer to 
read zero; and 

(2) the owner of the vehicle or agent of the 
owner shall attach a written notice to the left 
door frame of the vehicle specifying the mileage 
before the service, repair, or replacement and 
the date of the service, repair, or replacement. 

(b) REMOVING OR ALTERING NOTICE.-A per
son may not, with intent to defraud, remove or 
alter a notice attached to a motor vehicle as re
quired by this section. 
§32705. Disclosure requirements on transfer 

of motor vehicles 
(a) WRITTEN DISCLOSURE REQUIREMENTS.-(1) 

Under regulations prescribed by the Secretary of 
Transportation, a person transferring owner
ship of a motor vehicle shall give the transferee 
a written disclosure-

( A) of the cumulative mileage registered by the 
odometer; or 

(B) that the mileage is unknown if the trans
feror knows that the mileage registered by the 
odometer is incorrect. 

(2) A person making a written disclosure re
quired by a regulation prescribed under para
graph (1) of this subsection may not make a 
false statement in the disclosure. 

(3) A person acquiring a motor vehicle for re
sale may accept a disclosure under this section 
only if it is complete. 

( 4) The regulations prescribed by the Sec
retary shall provide the way in which informa
tion is disclosed and retained under this section. 

(b) MILEAGE STATEMENT REQUIREMENT FOR 
LICENSING.-(1) A motor vehicle the ownership 
of which is transferred may not be licensed for 
use in a State unless the transferee, in submit
ting an application to a State for the title on 
which the license will be issued, includes with 
the application the transferor's title and, if that 
title contains the space referred to in paragraph 
(3)(A)(iii) of this subsection, a statement, signed 
and dated by the transferor, of the mileage dis
closure required under subsection (a) of this sec
tion. This paragraph does not apply to a trans
fer of ownership of a motor vehicle that has not 
been licensed before the transfer. 

(2)( A) Under regulations prescribed by the 
Secretary, if the title to a motor vehicle issued to 
a transferor by a State is in the possession of a 
lienholder when the transferor transfers owner
ship of the vehicle, the transferor may use a 
written power of attorney (if allowed by State 
law) in making the mileage disclosure required 
under subsection (a) of this section. Regulations 
prescribed under this paragraph-

(i) shall prescribe the form of the power of at
torney; 

(ii) shall provide that the form be printed by 
means of a secure printing process (or other se
cure process); 

(iii) shall provide that the State issue the form 
to the transferee; 



30094 CONGRESSIONAL RECORD-HOUSE November 5, 1991 
(iv) shall provide that the person exercising 

the power of attorney retain a copy and submit 
the original to the State with a copy of the title 
showing the restatement ot the mileage; 

(v) may require that the State retain the 
power of attorney and the copy of the title tor 
an appropriate period or that the State adopt 
alternative measures consistent with section 
32701(b) of this title, after considering the costs 
to the State; 

(vi) shall ensure that the mileage at the time 
of transfer be disclosed on the power ot attorney 
document; 

(vii) shall ensure that the mileage be restated 
exactly by the person exercising the power of at
torney in the space referred to in paragraph 
(3)( A)(iii) of this subsection; 

(viii) may not require that a motor vehicle be 
titled in the State in which the power of attor
ney was issued; 

(ix) shall consider the need to facilitate nor
mal commercial transactions in the sale or ex
change of motor vehicles; and 

(x) shall provide other conditions the Sec
retary considers appropriate. 

(B) Section 32709(a) and (b) applies to a per
son granting or granted a power of attorney 
under this paragraph. 

(3)(A) A motor vehicle the ownership of which 
is transferred may be licensed tor use in a State 
only if the title issued by the State to the trans
feree-

(i) is produced by means of a secure printing 
process (or other secure process); 

(ii) indicates the mileage disclosure required to 
be made under subsection (a) of this section; 
and 

(iii) contains a space tor the transferee to dis
close the mileage at the time of a future transfer 
and to sign and date the disclosure. 

(B) Subparagraph (A) of this paragraph does 
not require a State to verify, or preclude a State 
from verifying, the mileage information con
tained in the title. 

(c) LEASED VEH/CLES.-(1) For a leased vehi
cle, the regulations prescribed under subsection 
(a) of this section shall require written disclo
sure about mileage to be made by the lessee to 
the lessor when the lessor transfers ownership of 
the leased vehicle. 

(2) Under those regulations, the lessor shall 
provide written notice to the lessee of-

( A) the mileage disclosure requirements of sub
section (a) of this section; and 

(B) the penalties tor failure to comply with 
those requirements. 

(3) The lessor shall retain the disclosures 
made by a lessee under paragraph (1) of this 
subsection tor at least 4 years following the date 
the lessor transfers the vehicle. 

(4) If the lessor transfers ownership ot a 
leased vehicle without obtaining possession of 
the vehicle, the lessor, in making the disclosure 
required by subsection (a) of this section, may 
indicate on the title the mileage disclosed by the 
lessee under paragraph (1) of this subsection 
unless the lessor has reason to believe that the 
disclosure by the lessee does not reflect the ac
tual mileage of the vehicle. 

(d) STATE ALTERNATE VEHICLE MILEAGE DIS
CLOSURE REQUIREMENTS.-The requirements of 
subsections (b) and (c)(1) of this section on the 
disclosure of motor vehicle mileage when motor 
vehicles are transferred or leased apply in a 
State unless the State has in effect alternate 
motor vehicle mileage disclosure requirements 
approved by the Secretary. The Secretary shall 
approve alternate motor vehicle mileage disclo
sure requirements submitted by a State unless 
the Secretary decides that the requirements are 
not consistent with the purpose of the disclosure 
required by subsection (b) or (c), as the case 
may be. 

(e) AUCTION SALES.-![ a motor vehicle is sold 
at an auction, the auction company conducting 

the auction shall maintain the following records 
tor at least 4 years after the date of the sale: 

(1) the name of the most recent owner of the 
motor vehicle (except the auction company) and 
the name of the buyer of the motor vehicle. 

(2) the vehicle identification number required 
under chapter 301 or 331 of this title. 

(3) the odometer reading on the date the auc
tion company took possession of the motor vehi
cle. 

(f) APPLICATION AND REVISION OF STATE 
LAW.-(1) Except as provided in paragraph (2) 
of this subsection, subsections (b)-(e) of this sec
tion apply to the transfer of a motor vehicle 
after April 28, 1989. 

(2) If a State requests, the Secretary shall as
sist the State in revising its laws to comply with 
subsection (b) of this section. If a State requires 
time beyond April 28, 1989, to revise its laws to 
achieve compliance, the Secretary, on request of 
the State, may grant additional time that the 
Secretary considers reasonable by publishing a 
notice in the Federal Register. The notice shall 
include the reasons tor granting the additional 
time. In granting additional time, the Secretary 
shall ensure that the State is making reasonable 
efforts to achieve compliance. 
§32706. ln8pectiont~, inve8tigation8, and 

records 
(a) AUTHORITY TO INSPECT AND ]NVES

TIGATE.-Subject to section 32707 of this title, 
the Secretary of Transportation may conduct an 
inspection or investigation necessary to carry 
out this chapter or a regulation prescribed or 
order issued under this chapter. The Secretary 
shall cooperate with State and local officials to 
the greatest extent possible in conducting an in
spection or investigation. The Secretary may 
give the Attorney General information about a 
violation of this chapter or a regulation pre
scribed or order issued under this chapter. 

(b) ENTRY, INSPECTION, AND ]MPOUNDMENT.
(1) In carrying out subsection (a) of this section, 
an officer or employee designated by the Sec
retary, on display of proper credentials and 
written notice to the owner, operator, or agent 
in charge, may-

( A) enter and inspect commercial premises in 
which a motor vehicle or motor vehicle equip
ment is manufactured, held tor shipment or sale, 
maintained, or repaired; 

(B) enter and inspect noncommercial premises 
in which the Secretary reasonably believes there 
is a vehicle or equipment involved in a violation 
of this chapter; 

(C) inspect that vehicle or equipment; and 
(D) impound [or not more than 72 hours [or 

inspection a vehicle or equipment that the Sec
retary reasonably believes is involved in a viola
tion of this chapter. 

(2) An inspection or impoundment under this 
subsection shall be conducted at a reasonable 
time, in a reasonable way, and with reasonable 
promptness. The written notice may consist of a 
warrant issued under section 32707 of this title. 

(C) REASONABLE COMPENSATION.-When the 
Secretary impounds tor inspection a motor vehi
cle (except a vehicle subject to subchapter II of 
chapter 105 of this title) or motor vehicle equip
ment under subsection (b)(l)(D) of this section, 
the Secretary shall pay reasonable compensa
tion to the owner of the vehicle or equipment if 
the inspection or impoundment results in denial 
of use, or reduction in value, of the vehicle or 
equipment. 

(d) RECORDS AND INFORMATION REQUIRE
MENTS.-(1) To enable the Secretary to decide 
whether a dealer or distributor is complying 
with this chapter and regulations prescribed 
and orders issued under this chapter, the Sec
retary may require the dealer or distributor-

( A) to keep records; 
(B) to provide information [rom those records 

if the Secretary states the purpose tor requiring 

the information and identifies the information 
to the fullest extent practicable; and 

(C) to allow an officer or employee designated 
by the Secretary to inspect relevant records of 
the dealer or distributor. 

(2) This subsection and subsection (e)(l)(B) of 
this section do not authorize the Secretary to re
quire a dealer or distributor to provide informa
tion on a regular periodic basis. 

(e) ADMINISTRATIVE AUTHORITY AND CIVIL AC
TIONS TO ENFORCE.-(1) In carrying out this 
chapter, the Secretary may-

( A) inspect and copy records of any person at 
reasonable times; 

(B) order a person to file written reports or 
answers to specific questions, including reports 
or answers under oath; and 

(C) conduct hearings, administer oaths, take 
testimony, and require (by subpoena or other
wise) the appearance and testimony of witnesses 
and the production of records the Secretary con
siders advisable. 

(2) A witness summoned under this subsection 
is entitled to the same tee and mileage the wit
ness would have been paid in a court of the 
United States. 

(3) A civil action to enforce a subpoena or 
order of the Secretary under this subsection may 
be brought in the United States district court for 
the judicial district in which the proceeding by 
the Secretary was conducted. The court may 
punish a failure to obey an order of the court to 
comply with the subpoena or order of the Sec
retary as a contempt of court. 

(f) PROHIBITIONS.-A person may not [ail to 
keep records, refuse access to or copying of 
records, fail to make reports or provide informa
tion, tail to allow entry or inspection, or tail to 
permit impoundment, as required under this sec
tion. 
§32707. Admini8trative warrant8 

(a) DEFINITION.-ln this section, "probable 
cause" means a valid public interest in the ef
fective enforcement of this chapter or a regula
tion prescribed under this chapter sufficient to 
justify the inspection or impoundment in the 
circumstances stated in an application [or a 
warrant under this section. 

(b) WARRANT REQUIREMENT AND ISSUANCE.
(1) Except as provided in paragraph (4) of this 
subsection, an inspection or impoundment under 
section 32706 of this title may be carried out 
only after a warrant is obtained. 

(2) A judge of a court of the United States or 
a State court ot record or a United States mag
istrate may issue a warrant tor an inspection or 
impoundment under section 32706 of this title 
within the territorial jurisdiction of the court or 
magistrate. The warrant must be based on an 
affidavit that-

( A) establishes probable cause to issue the 
warrant; and 

(B) is sworn to before the judge or magistrate 
·by an officer or employee who knows the [acts 
alleged in the affidavit. 

(3) The judge or magistrate shall issue the 
warrant when the judge or magistrate decides 
there is a reasonable basis [or believing that 
probable cause exists to issue the warrant. The 
warrant must-

( A) identify the premises, property, or motor 
vehicle to be inspected and the items or type of 
property to be impounded; 

(B) state the purpose of the inspection, the 
basis tor issuing the warrant, and the name of 
the affiant; 

(C) direct an individual authorized under sec
tion 32706 of this title to inspect the premises, 
property, or vehicle tor the purpose stated in the 
warrant and, when appropriate, to impound the 
property specified in the warrant; 

(D) direct that the warrant be served during 
the hours specified in the warrant; and 

(E) name the judge or magistrate with whom 
proof of service is to be filed. 
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(4) A warrant under this section is not re

quired when-
( A) the owner, operator, or agent in charge of 

the premises consents; 
(B) it is reasonable to believe that the mobility 

of the motor vehicle to be inspected makes it im
practical to obtain a warrant; 

(C) an applica_tion for a warrant cannot be 
made because of an emergency; 

(D) records are to be inspected and copied 
under section 32706(e)(1)(A) of this title; or 

(E) a warrant is not constltutionally required. 
(C) SERVICE AND IMPOUNDMENT OF PROP

ERTY.-(1) A warrant issued under this section 
must be served and proof of service filed not 
later than 10 days after its issuance date. The 
judge or magistrate may allow additional time 
in the warrant if the Secretary of Transpor
tation demonstrates a need for additional time. 
Proof of service must be filed promptly with a 
written inventory of the property impounded 
under the warrant. The inventory shall be made 
in the presence of the individual serving the 
warrant and the individual from whose posses
sion or premises the property was impounded, or 
if that individual is not present, a credible indi
vidual except the individual making the inven
tory. The individual serving the warrant shall 
verify the inventory. On request, the judge or 
magistrate shall send a copy of the inventory to 
the individual from whose possession or prem
ises the property was impounded and to the ap
plicant for the warrant. 

(2) When property is impounded under a war
rant, the individual serving the warrant shall

( A) give the person from whose possession or 
premises the property was impounded a copy of 
the warrant and a receipt tor the property; or 

(B) leave the copy and receipt at the place 
from which the property was impounded. 

(3) The judge or magistrate shall file the war
rant, proof of service, and all documents filed 
about the warrant with the clerk of the district 
court ot the United States tor the judicial dis
trict in which the inspection is made. 
§32708. Confidentiality of information 

(a) GENERAL.-Information obtained by the 
Secretary of Transportation under this chapter 
related to a confidential matter referred to in 
section 1905 of title 18 may be disclosed only-

(1) to another officer or employee of the Unit
ed States Government tor use in carrying out 
this chapter; or 

(2) in a proceeding under this chapter. 
(b) WITHHOLDING INFORMATION FROM CON

GRESS.-This section does not authorize infor
mation to be withheld from a committee of Con
gress authorized to have the information. 
§32709. Penalties and enforcement 

(a) CIVIL PENALTY.-(1) A person that violates 
this chapter or a regulation prescribed or order 
issued under this chapter is liable to the United 
States Government for a civil penalty of not 
more than $2,000 tor each violation. A separate 
violation. occurs tor each motor vehicle or device 
involved in the violation. The maximum penalty 
under this subsection tor a related series of vio
lations is $100,000. 

(2) The Secretary of Transportation shall im
pose a civil penalty under this subsection. The 
Attorney General shall bring a civil action to 
collect the penalty. Before referring a penalty 
claim to the Attorney General, the Secretary 
may compromise the amount of the penalty. Be
tore compromising the amount of the penalty, 
the Secretary shall give the person charged with 
a violation an opportunity to establish that the 
violation did not occur. 

(3) In determining the amount of a civil pen
alty under this subsection, the Secretary shall 
consider-

(A) the nature, circumstances, extent, and 
gravity of the violation; 

(B) with respect to the violator, the degree of 
culpability, any history of prior violations, the 
ability to pay, and any effect on the ability to 
continue doing business; and 

(C) other matters that justice requires. 
(b) CRIMINAL PENALTY.-A person that know

ingly and willfully violates this chapter or a 
regulation prescribed or order issued under this 
chapter shall be fined under title 18, imprisoned 
for not more than 3 years, or both. If the person 
is a corporation, the penalties of this subsection 
also apply to a director, officer, or individual 
agent of a corporation who knowingly and will
tully authorizes, orders, or performs an act in 
violation of this chapter or a regulation pre
scribed or order issued under this chapter. 

(c) CIVIL ACTIONS BY ATTORNEY GENERAL.
The Attorney General may bring a civil action 
to enjoin a violation ot this chapter or a regula
tion prescribed or order issued under this chap
ter. The action may be brought in the United 
States district court tor the judicial district in 
which the violation occurred or the defendant is 
found, resides, or does business. Process in the 
action may be served in any other judicial dis
trict in which the defendant resides or is found. 
A subpoena for a witness in the action may be 
served in any judicial district. 

(d) CIVIL ACTIONS BY STATES.-(1) When a 
person violates this chapter or a regulation pre
scribed or order issued under this chapter, the 
chief law enforcement officer of the State in 
which the violation occurs may bring a civil ac
tion-

(A) to enjoin the violation; or 
(B) to recover amounts for which the person is 

liable under section 32710 of this title tor each 
person on whose behalf the action is brought. 

(2) An action under this subsection may be 
brought in an appropriate district court of the 
United States or in a State court of competent 
jurisdiction. The action must be brought not 
later than 2 years after the claim accrues. 
§32710. Civil actions by private persons 

(a) VIOLATION AND AMOUNT OF DAMAGES.-A 
person that violates this chapter or a regulation 
prescribed or order issued under this chapter. 
with intent to defraud, is liable tor 3 times the 
actual damages or $1,500, whichever is greater. 

(b) CIVIL ACTIONS.-A person may bring a 
civil action to enforce a claim under this section 
in an appropriate district court ot the United 
States or in another court of competent jurisdic
tion. The action must be brought not later than 
2 years after the claim accrues. The court shall 
award costs and a reasonable attorney's tee to 
the person when a judgment is entered for that 
person. 
§32711. Relationship to State law 

Except to the extent that State law is incon
sistent with this chapter, this chapter does not

(1) affect a State law on disconnecting. alter
ing, or tampering with an odometer with intent 
to defraud; or 

(2) exempt a person from complying with that 
law. 
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§32901. Definitions 

(a) GENERAL.-In this chapter-
(1) "alcohol" means a mixture containing 85 

percent or more methanol, ethanol, or other al
cohols by volume, in any combination. 

(2) "alcohol powered automobile" means an 
automobile designed to operate only on alcohol. 

(3) except as provided in section 32908 of this 
title, "automobile" means a 4-wheeled vehicle 
that is propelled by tuel, or by alcohol or natu
ral gas, manufactured primarily tor use on pub
lic streets, roads, and highways (except a vehi
cle operated only on a rail line), and rated at-

(A) not more than 6,000 pounds gross vehicle 
weight; or 

(B) more than 6,000, but less than 10,000, 
pounds gross vehicle weight, if the Secretary of 
Transportation decides by regulation that-

(i) an average fuel economy standard under 
this chapter for the vehicle is feasible; and 

(ii) an average fuel economy standard under 
this chapter tor the vehicle will result in signifi
cant energy conservation or the vehicle is sub
stantially used for the same purposes as a vehi
cle rated at not more than 6,000 pounds gross 
vehicle weight. 

(4) "automobile manufactured by a manufac
turer" includes every automobile manufactured 
by a person that controls, is controlled by, or is 
under common control with the manufacturer, 
but does not include an automobile manufac
tured by the person in a model year that is ex
ported not later than 30 days after the end of 
that model year. 

(S) "average fuel economy" means average 
fuel economy determined under section 32904 of 
this title. 

(6) "average fuel economy standard" means a 
performance standard specifying a minimum 
level of average fuel economy applicable to a 
manufacturer in a model year. 

(7) "dual energy automobile" means an auto
mobile that-

( A) is capable of operating on alcohol and 
gasoline or diesel fuel; 

(B) provides equal or superior energy effi
ciency, as calculated tor the applicable model 
year during fuel economy testing tor the United 
States Government, when operating on alcohol 
as when operating on gasoline or diesel fuel; 

(C) tor model years 1993-1995, and if the Ad
ministrator of the Environmental Protection 
Agency decides to extend the application of this 
subclause, tor an additional period ending not 
later than the end of the last model year to 
which section 3290S(b) and (d) of this title ap
plies, provides equal or superior energy effi
ciency, as calculated for the applicable model 
year during fuel economy testing tor the Gov
ernment, when operating on a mixture of alco
hol and gasoline or diesel fuel containing ex
actly SO percent gasoline or diesel fuel as when 
operating on gasoline or diesel fuel; and 

(D) for a passenger automobile, meets the min
imum driving range prescribed under subsection 
(b) of this section. 

(8) "fuel" means-
( A) gasoline; 
(B) diesel oil; or 
(C) other liquid or gaseous fuel that the Sec

retary decides by regulation to include in this 
definition as consistent with the need of the 
United States to conserve energy. 

(9) "fuel economy" means the average number 
of miles traveled by an automobile tor each gal-
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lon of gasoline (or equivalent amount of other 
fuel) used, as determined by the Administrator 
under section 32904(c) of this title. 

(10) "import" means to import into the cus
toms territory of the United States. 

(11) "manufacture" (except under section 
32902(d) of this title) means to produce or assem
ble in the customs territory of the United States 
or to import. 

(12) "manufacturer" means-
( A) a person engaged in the business of manu

facturing automobiles, including a predecessor 
or successor ot the person to the extent provided 
under regulations prescribed by the Secretary; 
and 

(B) if more than one person is the manufac
turer ot an automobile, the person specified 
under regulations prescribed by the Secretary. 

(13) "model" means a class of automobiles as 
decided by regulation by the Administrator after 
consulting and coordinating with the Secretary. 

(14) "model year", when referring to a specific 
calendar year, means-

( A) the annual production period of a manu
facturer as decided by the Administrator, in
cluding January 1 of that calendar year; or 

(B) that calendar year if the manufacturer 
does not have an annual production period. 

(15) "natural gas dual energy automobile" 
means an automobile that-

( A) is capable of operating on natural gas and 
on gasoline or diesel fuel; 

(B) provides equal or superior energy effi
ciency, as calculated [or the applicable model 
year during fuel economy testing tor the Gov
ernment, when operating on natural gas as 
when operating on gasoline or diesel fuel; and 

(C) tor a passenger automobile, meets the min
imum driving range prescribed under subsection 
(b) of this section. 

(16) "natural gas powered automobile" means 
an automobile designed to operate only on natu
ral gas. 

(17) "passenger automobile" means an auto
mobile that the Secretary decides by regulation 
is manufactured primarily tor transporting not 
more than 10 individuals, but does not include 
an automobile capable of off-highway operation 
that the Secretary decides by regulation-

( A) has a significant feature (except 4-wheel 
drive) designed [or off-highway operation; and 

(B) is a 4-wheel drive automobile or is rated at 
more than 6,000 pounds gross vehicle weight. 

(b) MINIMUM DRIVING RANGES FOR DUAL EN
ERGY PASSENGER AUTOMOB/LES.-(1) Not later 
than April 14, 1990, the Secretary shall prescribe 
by regulation the minimum driving range that 
dual energy automobiles that are passenger 
automobiles must meet when operating on alco
hol, and that natural gas dual energy auto
mobiles that are passenger automobiles must 
meet when operating on natural gas, to be dual 
energy automobiles or natural gas dual energy 
automobiles under sections 32905 and 32906 of 
this title. A determination whether a dual en
ergy automobile or natural gas dual energy 
automobile meets the minimum driving range re
quirement under this paragraph shall be based 
on the combined Environmental Protection 
Agency city/highway fuel economy as deter
mined tor average fuel economy purposes for 
those automobiles. 

(2)( A) The Secretary may prescribe a lower 
range tor a specific model than that prescribed 
under paragraph (1) of this subsection. A manu
facturer may petition tor a lower range than 
that prescribed under paragraph (1) tor a spe
cific model. 

(B) If the Secretary prescribes a minimum 
driving range of 200 miles [or dual energy auto
mobiles under paragraph (1) of this subsection, 
subparagraph (A) of this paragraph does not 
apply to dual energy automobiles. 

(C) The minimum driving range prescribed [or 
dual energy automobiles under subparagraph 

(A) of this paragraph or paragraph (1) of this 
subsection must be at least 200 miles. 

(3) In prescribing a minimum driving range 
under paragraph (1) of this subsection and in 
taking an action under paragraph (2) of this 
subsection, the Secretary shall consider the pur
pose of section 3 ot the Alternative Motor Fuels 
Act of 1988 (Public Law 100-494, 102 Stat. 2442), 
consumer acceptability, economic practicability, 
technology, environmental impact, safety, 
drivability, performance, and other [actors the 
Secretary considers relevant. 
§32902. Average fuel economy standards 

(a) NON-PASSENGER AUTOMOBILES.-At least 
18 months before the beginning of each model 
year, the Secretary of Transportation shall pre
scribe by regulation average fuel economy 
standards tor automobiles (except passenger 
automobiles) manufactured by a manufacturer 
in that model year. Each standard shall be the 
maximum feasible average fuel economy level 
that the Secretary decides the manufacturers 
can achieve in that model year. The Secretary 
may prescribe separate standards for different 
classes of automobiles. 

(b) PASSENGER AUTOMOBILES.-Except as pro
Vided in this section, the average fuel economy 
standard tor passenger automobiles manufac
tured by a manufacturer in a model year after 
model year 1984 shall be 27.5 miles a gallon. 

(c) AMENDING PASSENGER AUTOMOBILE STAND
ARDS.-(1) Subject to paragraph (2) of this sub
section, the Secretary of Transportation may 
prescribe regulations amending the standard 
under subsection (b) of this section for a model 
year to a level that the Secretary decides is the 
maximum feasible average fuel economy level tor 
that model year. Section 553 of title 5 applies to 
a proceeding to amend the standard. However, 
any interested person may make an oral presen
tation and a transcript shall be taken ot that 
presentation. 

(2) If an amendment increases the standard 
above 27.5 miles a gallon or decreases the stand
ard below 26.0 miles a gallon, the Secretary of 
Transportation shall submit the amendment to 
Congress. The procedures of section 551 ot the 
Energy Policy and Conservation Act (42 U.S.C. 
6421) apply to an amendment, except that the 15 
calendar days referred to in section 551 (c) and 
(d) ot the Act (42 U.S.C. 6421 (c), (d)) are 
deemed to be 60 calendar days, and the 5 cal
endar days referred to in section 551(f)(4)(A) ot 
the Act (42 U.S.C. 6421(f)(4)(A)) are deemed to 
be 20 calendar days. If either House of Congress 
disapproves the amendment under those proce
dures, the amendment does not take effect. 

(d) EXEMPTIONS.-(1) Except as provided in 
paragraph (2) of this subsection, on application 
of a manufacturer that manufactured (whether 
in the United States or not) fewer than 10,000 
passenger automobiles in the model year 2 years 
before the model year tor which the application 
is made, the Secretary of Transportation may 
exempt by regulation the manufacturer [rom a 
standard under subsection (b) or (c) of this sec
tion. An exemption tor a model year applies 
only if the manufacturer manufactures (wheth
er in the United States or not) [ewer than 10,000 
passenger automobiles in the model year. The 
Secretary may exempt a manufacturer only if 
the Secretary-

( A) finds that the applicable standard under 
those subsections is more stringent than the 
maximum feasible average fuel economy level 
that the manufacturer can achieve; and 

(B) prescribes by regulation an alternative av
erage fuel economy standard tor the passenger 
automobiles manufactured by the exempted 
manufacturer that the Secretary decides is the 
maximum feasible average fuel economy level tor 
the manufacturers to which the standard ap
plies. 

(2) Notwithstanding paragraph (1) of this sub
section, an importer registered under section 

30141(c) of this title may not be exempted as a 
manufacturer under paragraph (1) [or a motor 
vehicle that the importer-

( A) imports; or 
(B) brings into compliance with applicable 

motor vehicle safety standards prescribed under 
chapter 301 of this title [or an individual under 
section 30142 ot this title. 

(3) The Secretary of Transportation may pre
scribe an alternative average fuel economy 
standard applicable to an individually exempted 
manufacturer, to all automobiles to which this 
subsection applies, or to classes of passenger 
automobiles, as defined under regulations of the 
Secretary, manufactured by exempted manufac
turers. 

(4) The Secretary of Transportation may pre
scribe the contents ot an application tor an ex
emption. 

(e) EMERGENCY VEHICLES.-(]) In this sub
section, "emergency vehicle" means an auto
mobile manufactured primarily tor use-

( A) as an ambulance or combination ambu
lance-hearse; 

(B) by the United States Government or a 
State or local government [or law enforcement; 
or 

(C) tor other emergency uses prescribed by 
regulation by the Secretary of Transportation. 

(2) A manufacturer may elect to have the fuel 
economy of an emergency vehicle excluded in 
applying a fuel economy standard under sub
section (a), (b), (c), or (d) of this section. The 
election is made by providing written notice to 
the Secretary of Transportation and to the Ad
ministrator of the Environmental Protection 
Agency. 

(f) CONSIDERATIONS ON DECISIONS ON MAXI
MUM FEASIBLE AVERAGE FUEL ECONOMY.
When deciding maximum feasible average fuel 
economy under this section, the Secretary of 
Transportation shall consider technological fea
sibility, economic practicability, the effect of 
other motor vehicle standards of the Govern
ment on fuel economy, and the need of the Unit
ed States to conserve energy. 

(g) REQUIREMENTS FOR OTHER AMEND
MENTS.-(1) The Secretary of Transportation 
may prescribe regulations amending an average 
fuel economy standard prescribed under sub
section (a) or (d) of this section if the amended 
standard meets the requirements of subsection 
(a) or (d), as appropriate. 

(2) When the Secretary of Transportation pre
scribes an amendment under this section that 
makes an average fuel economy standard more 
stringent, the Secretary shall prescribe the 
amendment (and submit the amendment to Con
gress when required under subsection (c)(2) of 
this section) at least 18 months before the begin
ning of the model year to which the amendment 
applies. 

(h) LIMITATIONS.-ln carrying out subsections 
(c), (f), and (g) of this section, the Secretary of 
Transportation-

(1) may not consider the fuel economy of alco
hol powered automobiles or natural gas powered 
automobiles; and 

(2) shall consider dual energy automobiles and 
natural gas dual energy automobiles to be oper
ated only on gasoline or diesel fuel. 

(i) SECRETARY OF ENERGY COMMENTS.-(1) Be
fore issuing a notice proposing to prescribe or 
amend an average fuel economy standard under 
subsection (a) or (c) of this section, the Sec
retary of Transportation shall give the Secretary 
of Energy at least 10 days [rom the receipt of the 
notice during which the Secretary of Energy 
may, if the Secretary of Energy concludes that 
the proposed standard would adversely affect 
the conservation goals of the Secretary of En
ergy, provide written comments to the Secretary 
of Transportation about the impact of the 
standard on those goals. To the extent the Sec-
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retary of Transportation does not revise a pro
posed standard to take into account comments 
of the Secretary of Energy on any adverse im
pact of the standard, the Secretary of Transpor
tation shall include those comments in the no
tice. 

(2) Before taking final action on a standard or 
an exemption from a standard under this sec
tion, the Secretary of Transportation shall no
tify the Secretary of Energy and provide the 
Secretary of Energy a reasonable time to com
ment. 

(j) CONSULTAT/ON.-The Secretary of Trans
portation shall consult with the Secretary of 
Energy in carrying out this section and section 
32903 of this title. 
§32903. Credit• for exceeding average fuel 

economy •tanclardB 
(a) EARNING AND PERIOD FOR APPLYING CRED

ITS.-When the average fuel economy of pas
senger automobiles manufactured by a manufac
turer in a particular model year exceeds an ap
plicable average fuel economy standard under 
section 32902(b)-(d) of this title (determined by 
the Secretary of Transportation without regard 
to credits under this section), the manufacturer 
earns credits. The credits may be applied to-

(1) any of the 3 consecutive model years imme
diately before the model year tor which the 
credits are earned; and 

(2) to the extent not used under clause (1) of 
this subsection, any of the 3 consecutive model 
years immediately after the model year tor 
which the credits are earned. 

(b) PERIOD OF AVAILABILITY AND PLAN FOR 
FUTURE CREDITS.-(1) Except as provided in 
paragraph (2) of this subsection, credits under 
this section are available to a manufacturer at 
the end of the model year in which earned. 

(2)(A) Before the end of a model year, if a 
manufacturer has reason to believe that its av
erage fuel economy tor passenger automobiles 
will be less than the applicable standard tor 
that model year, the manufacturer may submit 
a plan to the Secretary of Transportation dem
onstrating that the manufacturer will earn suf
ficient credits under this section within the next 
3 model years to allow the manufacturer to meet 
that standard tor the model year involved. Un
less the Secretary finds that the manufacturer is 
unlikely to earn sufficient credits under the 
plan, the Secretary shall approve the plan. 
Those credits are available tor the model year 
involved if-

(i) the Secretary approves the plan; and 
(ii) the manufacturer earns those credits as 

provided by the plan. 
(B) If the average fuel economy of a manufac

turer is less than the applicable standard under 
section 32902(b)-(d) of this title after applying 
credits under subsection (a)(1) of this section, 
the Secretary of Transportation shall notify the 
manufacturer and give the manufacturer a rea
sonable time (of at least 60 days) to submit a 
plan. 

(c) DETERMINING NUMBER OF CREDITS.-The 
number of credits a manufacturer earns under 
this section equals the product of-

(1) the number of tenths of a mile a gallon by 
which the average fuel economy of the pas
senger automobtles manufactured by the manu
facturer in the model year in which the credits 
are earned exceeds the applicable average fuel 
economy standard under section 32902(b)-(d) of 
this title; times 

(2) the number of passenger automobiles man
ufactured by the manufacturer during that 
model year. 

(d) APPLYING CREDITS FOR PASSENGER AUTO
MOBILES.-The Secretary of Transportation 
shall apply credits to a model year on the basis 
of the number of tenths of a mile a gallon by 
which the manufacturer involved was below the 
applicable average fuel economy standard for 

that model year and the number of passenger 
automobiles manufactured that model year by 
the manufacturer. Credits applied to a model 
year are no longer available tor another model 
year. Before applying credits, the Secretary 
shall give the manufacturer written notice and 
reasonable opportunity to comment. 

(e) APPLYING CREDITS FOR NON-PASSENGER 
AUTOMOBILES.-Credits for a manufacturer of 
automobiles that are not passenger automobiles 
are earned and applied to a model year in which 
the average fuel economy of that class of auto
mobiles is below the applicable average fuel 
economy standard under section 32902(a) of this 
title, to the same extent and in the same way as 
provided in this section for passenger auto
mobiles. 

(f) REFUND OF COLLECTED PENALTY.-When a 
civil penalty has been collected under this chap
ter from a manufacturer that has earned credits 
under this section, the Secretary of the Treasury 
shall refund to the manufacturer the amount of 
the penalty to the extent the penalty is attrib
utable to credits available under this section. 
§32904. Calculation of average fuel economy 

(a) METHOD OF CALCULATION.-(]) The Ad
ministrator of the Environmental Protection 
Agency shall calculate the average fuel economy 
of a manufacturer subject to-

(A) section 32902(a) of this title in a way pre
scribed by the Administrator; and 

(B) section 32902(b)-(d) of this title by divid
ing-

(i) the number of passenger automobiles man
ufactured by the manufacturer in a model year; 
by 

(ii) the sum of the tractions obtained by divid
ing the number of passenger automobiles of each 
model manufactured by the manufacturer in 
that model year by the fuel economy measured 
tor that model. 

(2)(A) In this paragraph, "electric vehicle" 
means a vehicle powered primarily by an electric 
motor drawing electrical current from a portable 
source. 

(B) If a manufacturer manufactures an elec
tric vehicle, the Administrator shall include in 
the calculation of average fuel economy under 
paragraph (1) of this subsection equivalent pe
troleum based fuel economy values determined 
by the Secretary of Energy tor various classes of 
electric vehicles. The Secretary shall review 
those values each year and determine and pro
pose necessary revisions based on the following 
factors: 

(i) the approximate electrical energy efficiency 
of the vehicle, considering the kind of vehicle 
and the mission and weight of the vehicle. 

(ii) the national average electrical generation 
and transmission efficiencies. 

(iii) the need of the United States to conserve 
all forms of energy and the relative scarcity and 
value to the United States of all fuel used to 
generate electricity. 

(iv) the specific patterns of use of electric ve
hicles compared to petroleum-fueled vehicles. 

(b) SEPARATE CALCULATIONS FOR PASSENGER 
AUTOMOBILES MANUFACTURED DOMESTICALLY 
AND NOT DOMESTICALLY.-(1) In this sub
section-

(A) a passenger automobile is deemed to be 
manufactured domestically in a model year if at 
least 75 percent of the cost to the manufacturer 
is attributable to value added in the United 
States or Canada, unless the assembly of the 
automobile is completed in Canada and the 
automobile is imported into the United States 
more than 30 days after the end of the model 
year; and 

(B) the fuel economy of a passenger auto
mobile that is not manufactured domestically is 
deemed to be equal to the average fuel economy 
of all passenger automobiles that are not manu
factured domestically. 

(2)(A) Except as provided in paragraphs (4) 
and (5) of this subsection, the Administrator 
shall make separate calculations under sub
section (a)(1)(B) of this section for-

(i) passenger automobiles manufactured do
mestically by a manufacturer (or included in 
this category under paragraph (3) of this sub
section); and 

(ii) passenger automobiles not manufactured 
domestically by that manufacturer (or excluded 
from this category under paragraph (3) of this 
subsection). 

(B) Passenger automobiles described in sub
paragraph (A) (i) and (ii) of this paragraph are 
deemed to be manufactured by separate manu
facturers under this chapter. 

(3)(A) A manufacturer may submit to the Sec
retary of Transportation tor approval a plan, 
including supporting material, stating the ac
tions and the dates when the actions will be 
taken, that will ensure that the automobile type 
or types referred to in subparagraph (B) of this 
paragraph will be manufactured domestically 
before the end of the 4th model year covered by 
the plan. The Secretary promptly shall consider 
and act on the plan. The Secretary shall ap
prove the plan unless-

(i) the Secretary finds that the plan is inad
equate to meet the requirements of this para
graph; or 

(ii) the manufacturer previously has submitted 
a plan approved by the Secretary under this 
paragraph. 

(B) If the plan is approved, the Administrator 
shall include under paragraph (2)( A)(i) and ex
clude under paragraph (2)( A)(ii) of this sub
section, tor each of the 4 model years covered by 
the plan, not more than 150,000 passenger auto
mobiles manufactured by that manufacturer but 
not qualifying as domestically manufactured 
if-

(i) the model type or types involved previously 
have not been manufactured domestically; 

(ii) at least 50 percent of the cost to the manu
facturer of each of the automobiles is attrib
utable to value added in the United States or 
Canada; 

(iii) the automobiles, if their assembly was 
completed in Canada, are imported into the 
United States not later than 30 days after the 
end of the model year; and 

(iv) the automobile model type or types are 
manufactured domestically before the end of the 
4th model year covered by the plan. 

(4)(A) A manufacturer may file with the Sec
retary of Transportation a petition tor an ex
emption from the requirement of separate cal
culations under paragraph (2)( A) of this sub
section if the manufacturer began automobile 
production or assembly in the United States-

(i) after December 22, 1975, and before May 1, 
1980; or 

(ii) after April 30, 1980, if the manufacturer 
has engaged in the production or assembly in 
the United States tor at least one model year 
ending before January 1, 1986. 

(B) The Secretary of Transportation shall 
grant the exemption unless the Secretary finds 
that the exemption would result in reduced em
ployment in the United States related to motor 
vehicle manufacturing during the period of the 
exemption. An exemption under this paragraph 
is effective tor 5 model years or, if requested by 
the manufacturer, a longer period provided by 
the Secretary in the order granting the exemp
tion. The exemption applies to passenger auto
mobiles manufactured by that manufacturer 
during the period of the exemption. 

(C) Before granting an exemption, the Sec
retary of Transportation shall provide notice of, 
and reasonable opportunity tor, written or oral 
comment about the petition. The period tor com
ment shall end not later than 60 days after the 
petition is filed, except that the Secretary may 
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extend the period tor not more than another 30 
days. The Secretary shall decide whether to 
grant or deny the exemption, and publish notice 
of the decision in the Federal Register, not later 
than 90 days after the petition is filed, except 
that the Secretary may extend the time tor deci
sion to a later date (not later than ISO days 
after the petition is filed) if the Secretary pub
lishes notice of, and reasons for, the extension 
in the Federal Register. If the Secretary does 
not make a decision within the time provided in 
this subparagraph, the petition is deemed to 
have been granted. Not later than 30 days after 
the end of the decision period, the Secretary 
shall submit a written statement of the reasons 
for not making a decision to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Energy and Com
merce of the House of Representatives. 

(5)( A) A person adversely affected by a deci
sion of the Secretary of Transportation granting 
or denying an exemption may file, not later 
than 30 days after publication of the notice of 
the decision, a petition for review in the United 
States Court of Appeals tor the District of Co
lumbia Circuit. That court has exclusive juris
diction to review the decision and to affirm, re
mand, or set aside the decision under section 
706(2)(A)-(D) of title 5. 

(B) A judgment of the court under this sub
paragraph may be reviewed by the Supreme 
Court under section 1254 of title 28. Application 
for review by the Supreme Court must be made 
not later than 30 days after entry of the court's 
judgment. 

(C) A decision of the Secretary of Transpor
tation on a petition tor an exemption under this 
paragraph may be reviewed administratively or 
judicially only as provided in this paragraph. 

(6) Notwithstanding section 32903 of this title, 
during a model year when an exemption under 
this paragraph is effective for a manufacturer

( A) credit may not be earned under section 
32903(a) of this title by the manufacturer; and 

(B) credit may not be made available under 
section 32903(b)(2) of this title tor the manufac
turer. 

(c) TESTING AND CALCULATION PROCEDURES.
The Administrator shall measure fuel economy 
tor each model and calculate average fuel econ
omy for a manufacturer under testing and cal
culation procedures prescribed by the Adminis
trator. However, except under section 32908 of 
this title, the Administrator shall use the same 
procedures for passenger automobiles the Ad
ministrator used tor model year 1975 (weighted 
55 percent urban cycle and 45 percent highway 
cycle), or procedures that give comparable re
sults. A measurement of tuel economy or a cal
culation of average fuel economy (except under 
section 32908) shall be rounded ott to the nearest 
.1 of a mile a gallon. The Administrator shall 
decide on the quantity of other fuel that is 
equivalent to one gallon of gasoline. To the ex
tent practicable, a fuel economy test shall be 
carried out with emissions tests under section 
206 of the Clean Air Act (42 U.S. C. 7525). 

(d) EFFECTIVE DATE OF PROCEDURE OR 
AMENDMENT.-The Administrator shall prescribe 
a procedure under this section, or an amend
ment (except a technical or clerical amendment) 
in a procedure, at least 12 months before the be
ginning of the model year to which the proce
dure or amendment applies. 

(e) REPORTS AND CONSULTATION.-The Admin
istrator shall report measurements and calcula
tions under this section to the Secretary of 
Transportation and shall consult and coordi
nate with the Secretary in carrying out this sec
tion. 
§32905. Manufacturing incentives for alter· 

native fuel automobiles 
(a) ALCOHOL POWERED AUTOMOBILES.-For 

any model of alcohol powered automobile manu-

tactured by a manufacturer after model year 
1992, the fuel economy measured tor that model 
shall be based on the fuel content of the alcohol 
used to operate the automobile. A gallon of alco
hol used to operate an alcohol powered auto
mobile is deemed to contain .15 gallon of fuel. 

(b) DUAL ENERGY AUTOMOBILES.-For any 
model of dual energy automobile manufactured 
by a manufacturer in model years 1993-2004, the 
Administrator of the Environmental Protection 
Agency shall measure the fuel economy for that 
model by dividing 1.0 by the sum ot-

(1) .5 divided by the fuel economy measured 
under section 32904(c) of this title when operat
ing the model on gasoline or diesel fuel; and 

(2) .5 divided by the fuel economy measured 
under subsection (a) of this section when oper
ating the model on alcohol. 

(c) NATURAL GAS POWERED AUTOMOBILES.
For any model of natural gas powered auto
mobile manufactured by a manufacturer after 
model year 1992, the Administrator shall meas
ure the fuel economy for that model based on 
the tuel content of the natural gas used to oper
ate the automobile. One hundred cubic feet of 
natural gas is deemed to contain .823 gallon 
equivalent of natural gas. A gallon equivalent 
of natural gas is deemed to have a fuel content 
of .IS gallon o/tuel. 

(d) NATURAL GAS DUAL ENERGY AUTO
MOBILES.-For any model of natural gas dual 
energy automobile manufactured by a manufac
turer in model years 1993-2004, the Adminis
trator shall measure the fuel economy tor that 
model by dividing 1.0 by the sum ot-

(1) .5 divided by the fuel economy measured 
under section 32904(c) of this title when operat
ing the model on gasoline or diesel fuel; and 

(2) .5 divided by the fuel economy measured 
under subsection (c) of this section when operat
ing the model on natural gas. 

(e) FUEL ECONOMY CALCULATIONS.-The Ad
ministrator shall calculate the manufacturer's 
average fuel economy under section 32904(a)(J) 
of this title tor each model described under sub
sections (a)-(d) of this section by using as the 
denominator the fuel economy measured tor 
each model under subsections (a)-(d). 

(f) EXTENDING APPLICATION OF SUBSECTIONS 
(b) AND (d).-Not later than December 31, 2001, 
the Secretary of Transportation shall-

(1) extend by regulation the application of 
subsections (b) and (d) of this section tor not 
more than 4 consecutive model years imme
diately after model year 2004 and explain the 
basis on which the extension is granted; or 

(2) publish a notice explaining the reasons tor 
not extending the application of subsections (b) 
and (d) of this section. 

(g) STUDY AND REPORT.-Not later than Sep
tember 30, 2000, the Secretary of Transportation, 
in consultation with the Secretary of Energy 
and the Administrator, shall complete a study of 
the success of the policy of subsections (b) and 
(d) of this title, and submit to the Committees on 
Commerce, Science, and Transportation and 
Governmental Affairs of the Senate and the 
Committee on Energy and Commerce of the 
House of Representatives a report on the results 
of the study, including preliminary conclusions 
on whether the application of subsections (b) 
and (d) should be extended for up to 4 more 
model years. The study and conclusions shall 
consider-

(1) the availability to the public of alcohol 
powered automobiles, natural gas powered auto
mobiles, and alternative fuels; 

(2) energy conservation and security; 
(3) environmental considerations; and 
(4) other relevant factors. 

§32906. Maximum fuel economy increase for 
alternative fuel automobiles 
(a) MAXIMUM INCREASES.-(J)(A) For each of 

the model years 1993-2004 for each category of 

automobile, the maximum increase in average 
fuel economy tor a manufacturer attributable to 
dual energy automobiles and natural gas dual 
energy automobiles is 1.2 miles a gallon. 

(B) If the application of section 3290S(b) and 
(d) of this title is extended under section 32905(!) 
of this title, tor each category of automobile the 
maximum increase in average fuel economy for a 
manufacturer tor each of the model years 2005-
2008 attributable to dual energy automobiles and 
natural gas dual energy automobiles is .9 mile a 
gallon. 

(2) In applying paragraph (1) of this sub
section, the Administrator of the Environmental 
Protection Agency shall determine the increase 
in a manufacturer's average fuel economy at
tributable to dual energy automobiles and natu
ral gas dual energy automobiles by subtracting 
from the manufacturer's average fuel economy 
calculated under section 3290S(e) of this title the 
number equal to what the manufacturer's aver
age fuel economy would be if it were calculated 
by the formula in section 32904(a)(l) of this title 
by including as the denominator for each model 
of dual energy automobile or natural gas dual 
energy automobile the fuel economy when the 
automobiles are operated on gasoline or diesel 
fuel. If the increase attributable to dual energy 
automobiles and natural gas dual energy auto
mobiles tor any model year described-

( A) in paragraph (l)(A) of this subsection is 
more than 1.2 miles a gallon, the limitation in 
paragraph (1)( A) applies; and 

(B) in paragraph (l)(B) of this subsection is 
more than .9 mile a gallon, the limitation in 
paragraph (l)(B) applies. 

(b) OFFSETS.-Nothwithstanding this section 
and sections 3290J(b) and 32905 of this title, if 
the Secretary of Transportation reduces the av
erage fuel economy standard tor passenger auto
mobiles tor any model year below 27.5 miles a 
gallon, an increase in average fuel economy tor 
passenger automobiles of more than .7 mile a 
gallon to which a manufacturer of dual energy 
automobiles or natural gas dual energy auto
mobiles would otherwise be entitled is reduced 
by an amount equal to the amount of the reduc
tion in the standard. However, the increase may 
not be reduced to less than . 7 mile a gallon. 
§32907. Reports and tests of manufacturen 

(a) MANUFACTURER REPORTS.-(]) A manufac
turer shall report to the Secretary of Transpor
tation on-

( A) whether the manufacturer will comply 
with an applicable average fuel economy stand
ard under section 32902 of this title tor the 
model year for which the report is made; 

(B) the actions the manufacturer has taken or 
intends to take to comply with the standard; 
and 

(C) other information the Secretary requires 
by regulation. 

(2) A manufacturer shall submit a report 
under paragraph (1) of this subsection during 
the 30 days-

( A) before the beginning of each model year; 
and 

(B) beginning on the 180th day of the model 
year. 

(3) When a manufacturer decides that actions 
reported under paragraph (J)(B) of this sub
section are not sufficient to ensure compliance 
with that standard, the manufacturer shall re
port to the Secretary additional actions the 
manufacturer intends to take to comply with the 
standard and include a statement that those ac
tions are sufficient to ensure compliance. 

(4) This subsection does not apply to a manu
facturer tor a model year for which the manu
facturer is subject to an alternative average fuel 
economy standard under section 32902(d) of this 
title. 

(b) RECORDS, REPORTS, TESTS, INFORMATION, 
AND INSPECTION.-(1) Under regulations pre-
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scribed by the Secretary or the Administrator of 
the Environmental Protection Agency to carry 
out this chapter, a manufacturer shall keep 
records, make reports, conduct tests, and pro
vide items and information. On request and dis
play of proper credentials, an officer or em
ployee designated by the Secretary or Adminis
trator may inspect automobiles and records of 
the manufacturer. An inspection shall be made 
at a reasonable time and in a reasonable way. 

(2) The district courts of the United States 
may-

( A) issue an order enforcing a requirement or 
request under paragraph (1) of this subsection; 
and 

(B) punish a failure to obey the order as a 
contempt of court. 
§32908. Fuel economy information 

(a) DEFINITIONS.-/n this section-
(1) "automobile" includes an automobile rated 

at not more than 8,500 pounds gross vehicle 
weight regardless of whether the Secretary of 
Transportation has applied this chapter to the 
automobile under section 32901(a)(3)(B) of this 
title. 

(2) "dealer" means a person residing or lo
cated in a State, the District of Columbia, or a 
territory or possession of the United States, and 
engaged in the sale or distribution of new auto
mobiles to the first person (except a dealer buy
ing as a dealer) that buys the automobile in 
good faith other than tor resale. 

(b) LABELING REQUIREMENTS AND CONTENTS.
(1) Under regulations of the Administrator of 
the Environmental Protection Agency, a manu
facturer of automobiles shall attach a label to a 
prominent place on each automobile manufac
tured in a model year. The dealer shall maintain 
the label. The label shall contain the following 
information: 

(A) the fuel economy of the automobile. 
(B) the estimated annual fuel cost of operat

ing the automobile. 
(C) the range of fuel economy of comparable 

automobiles of all manufacturers. 
(D) a statement that a booklet is available 

from the dealer to assist in making a comparison 
of fuel economy of other automobiles manufac
tured by all manufacturers in that model year. 

(E) the amount of the automobile fuel effi
ciency tax imposed on the sale of the automobile 
under section 4064 of the Internal Revenue Code 
of 1986 (26 u.s.c. 4064). 

(F) other information required or authorized 
by the Administrator that is related to the infor
mation required by clauses (AHD) of this para
graph. 

(2) The Administrator may allow a manufac
turer to comply with this subsection by-

( A) disclosing the information on the label re
quired under section 3 of the Automobile Infor
mation Disclosure Act (15 U.S.C. 1232); and 

(B) including the statement required by para
graph (l)(E) of this subsection at a time and in 
a way that takes into account special cir
cumstances or characteristics. 

(3) For alcohol powered automobiles and nat
ural gas powered automobiles manufactured 
after model year 1992, the fuel economy of those 
automobiles under paragraph (l)(A) of this sub
section is the fuel economy tor those automobiles 
when operated on alcohol or natural gas, as the 
case may be, measured under section 3290S(a) or 
(c) of this title, multiplied by .lS. Each label re
quired under paragraph (1) of this subsection 
tor those dual energy automobiles or natural gas 
dual energy automobiles shall-

. (A) indicate the fuel economy of the auto
mobile when operated on gasoline or diesel fuel; 

(B) clearly identify the automobile as a dual 
energy automobile or natural gas dual energy 
automobile; 

(C) clearly identify the fuels on which the 
automobile may be operated; and 

(D) contain a statement informing the 
consumer that the additional information re
quired by subsection (c)(2) of this section is pub
lished and distributed by the Secretary of En
ergy. 

(c) FUEL ECONOMY INFORMATION BOOKLET.
(1) The Administrator shall prepare the booklet 
referred to in subsection (b)(1)(D) of this sec
tion . The booklet-

( A) shall be simple and readily understand
able; 

(B) shall contain information on fuel economy 
and estimated annual fuel costs of operating 
automobiles manufactured in each model year; 
and 

(C) may contain information on geographical 
or other differences in estimated annual fuel 
costs. 

(2)(A) For dual energy automobiles and natu
ral gas dual energy automobiles manufactured 
after model year 1992, the booklet published 
under paragraph (1) shall contain additional in
formation on-

(i) the energy efficiency and cost of operation 
of those automobiles when operated on gasoline 
or diesel fuel as compared to those automobiles 
when operated on alcohol or natural gas, as the 
case may be; and 

(ii) the driving range of those automobiles 
when operated on gasoline or diesel fuel as com
pared to those automobiles when operated on al
cohol or natural gas, as the case may be. 

(B) For dual energy automobiles, the booklet 
published under paragraph (1) also shall con
tain-

(i) information on the miles a gallon achieved 
by the automobiles when operated on alcohol; 
and 

(ii) a statement explaining how the informa
tion made available under this paragraph can 
be expected to change when the automobile is 
operated on mixtures of alcohol and gasoline or 
diesel fuel. 

(3) The Secretary of Energy shall publish and 
distribute the booklet. The Administrator shall 
prescribe regulations requiring dealers to make 
the booklet available to prospective buyers. 

(d) DISCLOSURE.-A disclosure about fuel 
economy or estimated annual fuel costs under 
this section does not establish a warranty under 
a law of the United States or a State. 

(e) VIOLATIONS.-A violation of subsection (b) 
of this section is-

(1) a violation of section 3 of the Automobile 
Information Disclosure Act (15 U.S.C. 1232); and 

(2) an unfair or deceptive act or practice in or 
affecting commerce under the Federal Trade 
Commission Act (15 U.S.C. 41 et seq.), except sec
tions S(m) and 18 (15 U.S.C. 4S(m), S7a). 

(f) CONSULTATION.-The Administrator shall 
consult with the Federal Trade Commission and 
the Secretaries of Transportation and Energy in 
carrying out this section. 
§32909. Judicial review of regulation~~ 

(a) FILING AND VENUE.-(1) A person that may 
be adversely affected by a regulation prescribed 
in carrying out section 32901-32904 or 32908 of 
this title may apply tor review of the regulation 
by filing a petition tor review in the United 
States Court of Appeals tor the District of Co
lumbia Circuit or in the court of appeals of the 
United States for the circuit in which the person 
resides or has its principal place of business. 

(2) A person adversely affected by a regula
tion prescribed under section 32912(c)(1) of this 
title may apply for review of the regulation by 
filing a petition tor review in the court of ap
peals of the United States for the circuit in 
which the person resides or has its principal 
place of business. 

(b) TIME FOR FILING AND JUDICIAL PROCE
DURES.-The petition must be filed not later 
than 59 days after the regulation is prescribed, 
except that a petition for review of a regulation 

prescribing an amendment of a standard submit
ted to Congress under section 32902(c)(2) of this 
title must be filed not later than 59 days after 
the end of the 60-day period referred to in sec
tion 32902(c)(2). The clerk of the court shall 
send immediately a copy of the petition to the 
Secretary of Transportation or the Adminis
trator of the Environmental Protection Agency, 
whoever prescribed the regulation. The Sec
retary or the Administrator shall file with the 
court a record of the proceeding in which the 
regulation was prescribed. 

(c) ADDITIONAL PROCEEDINGS.-(1) When re
viewing a regulation under subsection (a)(l) of 
this section, the court, on request of the peti
tioner, may order the Secretary or the Adminis
trator to receive additional submissions if the 
court is satisfied the additional submissions are 
material and there were reasonable grounds tor 
not presenting the submissions in the proceeding 
before the Secretary or Administrator. 

(2) The Secretary or the Administrator may 
amend or set aside the regulation, or prescribe a 
new regulation because of the additional sub
missions presented. The Secretary or Adminis
trator shall file an amended or new regulation 
and the additional submissions with the court. 
The court shall review a changed or new regula
tion. 

(d) SUPREME COURT REVIEW AND ADDITIONAL 
REMEDIES.-A judgment of a court under this 
section may be reviewed only by the Supreme 
Court under section 1254 of title 28. A remedy 
under subsections (a)(l) and (c) of this section is 
in addition to any other remedies provided by 
law. 
§32910. Admini8trative 

(a) GENERAL POWERS.-(1) In carrying out 
this chapter, the Secretary of Transportation or 
the Administrator of the Environmental Protec
tion Agency may-

( A) inspect and copy records of any person at 
reasonable times; 

(B) order a person to file written reports or 
answers to specific questions, including reports 
or answers under oath; and 

(C) conduct hearings, administer oaths, take 
testimony, and subpoena witnesses and records 
the Secretary or Administrator considers advis
able. 

(2) A witness summoned under paragraph 
(l)(C) of this subsection is entitled to the same 
tee and mileage the witness would have been 
paid in a court of the United States. 

(b) CIVIL ACTIONS TO ENFORCE.-A civil ac
tion to enforce a subpoena or order of the Sec
retary or Administrator under subsection (a) of 
this section may be brought in the United States 
district court for the judicial district in which 
the proceeding by the Secretary or Adminis
trator was conducted. The court may punish a 
failure to obey an order of the court to comply 
with the subpoena or order of the Secretary or 
Administrator as a contempt of court. 

(c) DISCLOSURE OF INFORMATION.-The Sec
retary and the Administrator shall disclose in
formation obtained under this chapter (except 
information obtained under section 32904(c) of 
this title) under section 552 of title 5. However, 
the Secretary or Administrator may withhold in
formation under section SS2(b)(4) only if the 
Secretary or Administrator decides that disclo
sure of the information would cause significant 
competitive damage. A matter referred to in sec
tion 552(b)(4) and relevant to an administrative 
or judicial proceeding under this chapter may be 
disclosed in that proceeding. A measurement or 
calculation under section 32904(c) of this title 
shall be disclosed under section 552 of title 5 
without regard to section 552(b). 

(d) REGULATIONS.-The Administrator may 
prescribe regulations to carry out duties of the 
Administrator under this chapter. 
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§32911. Compliance 

(a) GENERAL.-A person commits a violation if 
the person tails to comply with this chapter and 
regulations and standards prescribed and orders 
issued under this chapter (except sections 32902, 
32903, 32908(b), and 32917(b) and regulations 
and standards prescribed and orders issued 
under those sections). The Secretary of Trans
portation shall conduct a proceeding, with an 
opportunity tor a hearing on the record, to de
cide whether a person has committed a viola
tion. Any interested person may participate in a 
proceeding under this subsection. 

(b) AUTOMOBILE MANUFACTURERS.-A manu
facturer of automobiles commits a violation if 
the manufacturer fails to comply with an appli
cable average fuel economy standard under sec
tion 32902 of this title. Compliance is determined 
after considering credits available to the manu
facturer under section 32903 of this title. If aver
age fuel economy calculations under section 
32904(c) of this title indicate that a manufac
turer has violated this subsection, the Secretary 
shall conduct a proceeding, with an opportunity 
tor a hearing on the record, to decide whether a 
violation has been committed. The Secretary 
may not conduct the proceeding if further meas
urements of fuel economy, further calculations 
of average fuel economy, or other information 
indicates a violation has not been committed. 
The results of the measurements and calcula
tions and the information shall be published in 
the Federal Register. Any interested person may 
participate in a proceeding under this sub
section. 
§32912. Civil penalties 

(a) GENERAL PENALTY.-A person that violates 
section 32911(a) of this title is liable to the Unit
ed States Government for a civil penalty of not 
more than $10,000 for each violation. A separate 
violation occurs for each day the violation con
tinues. 

(b) PENALTY FOR MANUFACTURER VIOLATIONS 
OF FUEL ECONOMY STANDARDS.-Except as pro
vided in subsection (c) of this section, a manu
facturer that violates a standard prescribed tor 
a model year under section 32902 ot this title is 
liable to the Government for a civil penalty of $5 
multiplied by each .1 of a mile a gallon by which 
the applicable average fuel economy standard 
under that section exceeds the average fuel 
economy-

(J)(A) calculated under section 32904(a)(1)(A) 
of this title for automobiles to which the stand
ard applies manufactured by the manufacturer 
during the model year; 

(B) multiplied by the number of those auto
mobiles; and 

(C) reduced by the credits available to the 
manufacturer under section 32903 of this title 
for the model year; and 

(2)(A) calculated under section 32904(a)(J)(B) 
of this title for passenger automobiles manufac
tured by the manufacturer during the model 
year; 

(B) multiplied by the number of those auto
mobiles; and 

(C) reduced by the credits available to the 
manufacturer under section 32903 of this title 
for the model year. 

(c) HIGHER PENALTY AMOUNTS.-(J)(A) The 
Secretary of Transportation shall prescribe by 
regulation a higher amount tor each .1 of a mile 
a gallon to be used in calculating a civil penalty 
under subsection (b) of this section, if the Sec
retary decides that the increase in the penalty-

(i) will result in, or substantially further, sub
stantial energy conservation tor automobiles in 
model years in which the increased penalty may 
be imposed; and 

(ii) will not have a substantial deleterious im
pact on the economy of the United States, a 
State, or a region of a State. 

(B) The amount prescribed under subpara
graph (A) of this paragraph may not be more 
than $10 tor each .1 of a mile a gallon. 

(C) The Secretary may make a decision under 
subparagraph ( A)(ii) of this paragraph only 
when the Secretary decides that it is likely that 
the increase in the penalty will not-

(i) cause a significant increase in unemploy
ment in a State or a region of a State; 

(ii) adversely affect competition; or 
(iii) cause a significant increase in automobile 

imports. 
(D) A higher amount prescribed under sub

paragraph (A) of this paragraph is effective for 
the model year beginning at least 18 months 
after the regulation stating the higher amount 
becomes final. 

(2) The Secretary shall publish in the Federal 
Register a proposed regulation under this sub
section and a statement of the basis tor the reg
ulation and provide each manufacturer of auto
mobiles a copy of the proposed regulation and 
the statement. The Secretary shall provide a pe
riod of at least 45 days tor written public com
ments on the proposed regulation. The Secretary 
shall submit a copy of the proposed regulation 
to the Federal Trade Commission and request 
the Commission to comment on the proposed reg
ulation within that period. After that period, 
the Secretary shall give interested persons and 
the Commission an opportunity at a public 
hearing to present oral information, views, and 
arguments and to direct questions about dis
puted issues of material tact to-

( A) other interested persons making oral pres
entations; 

(B) employees and contractors of the Govern
ment that made written comments or an oral 
presentation or participated in the development 
or consideration of the proposed regulation; and 

(C) experts and consultants that provided in
formation to a person that the person includes, 
or refers to, in an oral presentation. 

(3) The Secretary may restrict the questions of 
an interested person and the Commission when 
the Secretary decides that the questions are du
plicative or not likely to result in a timely and 
effective resolution of the issues. A transcript 
shall be kept of a public hearing under this sub
section. A copy of the transcript and written 
comments shall be available to the public at the 
cost of reproduction. 

( 4) The Secretary shall publish a regulation 
prescribed under this subsection in the Federal 
Register with the decisions required under para
graph (1) of this subsection. 

(5) An officer or employee of a department, 
agency, or instrumentality of the Government 
violates section 1905 of title 18 by disclosing, ex
cept in an in camera proceeding by the Sec
retary or a court, information-

( A) provided to the Secretary or the court dur
ing consideration or review of a regulation pre
scribed under this subsection; and 

(B) decided by the Secretary to be confidential 
under section ll(d) of the Energy Supply and 
Environmental Coordination Act of 1974 (15 
u.s.c. 796(d)). 

(d) WRITTEN NOTICE REQUIREMENT.-The Sec
retary shall impose a penalty under this section 
by written notice. 
§32913. Compromising and remitting civil 

penalties 
(a) GENERAL AUTHORITY AND LIMITATIONS.

The Secretary of Transportation may com
promise or remit the amount of a civil penalty 
imposed under section 32912 (a) or (b) of this 
title. However, the amount of a penalty imposed 
under section 32912(b) may be compromised or 
remitted only to the extent-

(]) necessary to prevent the insolvency or 
bankruptcy of the manufacturer of automobiles; 

(2) the manufacturer shows that the violation 
was caused by an act of God, a strike, or a fire; 
or 

(3) the Federal Trade Commission certifies 
under subsection (b)(1) of this section that a re
duction in the penalty is necessary to prevent a 
substantial lessening of competition. 

(b) PENALTY REDUCTION BY COMMISSION.-(1) 
A manufacturer liable for a civil penalty under 
section 32912(b) of this title may apply to the 
Commission tor a certification that the penalty 
should be reduced to prevent a substantial less
ening ot competition in the segment of the motor 
vehicle industry subject to the standard that 
was violated. The Commission shall make the 
certification when it finds that reduction is nec
essary to prevent the lessening. The Commission 
shall state in the certification the maximum 
amount by which the penalty may be reduced. 

(2) An application under this subsection must 
be made not later than 30 days after the Sec
retary decides that the manufacturer has vio
lated section 32911 (b) of this title. To the maxi
mum extent practicable, the Commission shall 
make a decision on an application by the 90th 
day after the application is filed. A proceeding 
under this subsection may not delay the manu
facturer's liability tor the penalty tor more than 
90 days after the application is filed. 

(3) When a civil penalty is collected in a civil 
action under this chapter before a decision of 
the Commission under this subsection is final, 
the payment shall be paid to the court in which 
the action was brought. The court shall deposit 
the payment in the general fund of the Treasury 
on the 90th day after the decision of the Com
mission becomes final. When the court is holding 
payment of a penalty reduced under subsection 
(a)(3) ot this section, the Secretary shall direct 
the court to remit the appropriate amount of the 
penalty to the manufacturer. 
§32914. Colkcting civil penaltiea 

(a) CIVIL ACTIONS.-!! a person does not pay 
a civil penalty after it becomes a final order of 
the Secretary of Transportation or a judgment 
of a court of appeals of the United States tor a 
circuit, the Attorney General shall bring a civil 
action in the appropriate district court of the 
United States to collect the penalty. The valid
ity and appropriateness of the final order impos
ing the penalty is not reviewable in the action. 

(b) PRIORITY OF CLAIMS.-A claim of a credi
tor against a bankrupt or insolvent manufac
turer of automobiles has priority over a claim of 
the United States Government against the man
ufacturer for a civil penalty under section 
32912(b) of this title when the creditor's claim is 
tor credit extended before a final judgment 
(without regard to section 32913(b) (1) and (2) of 
this title) in an action to collect under sub
section (a) of this section. 
§32915. Appealing civil penalties 

Any interested person may appeal a decision 
ot the Secretary of Transportation to impose a 
civil penalty under section 32912 (a) or (b) of 
this title, or of the Federal Trade Commission 
under section 32913(b)(1) of this title, in the 
United States Court of Appeals tor the District 
of Columbia Circuit or in the court of appeals of 
the United States for the circuit in which the 
person resides or has its principal place of busi
ness. A person appealing a decision must file a 
notice of appeal with the court not later than 30 
days after the decision and, at the same time, 
send a copy of the notice by certified mail to the 
Secretary or the Commission. The Secretary or 
the Commission promptly shall file with the 
court a certified copy of the record of the pro
ceeding in which the decision was made. 
§32916. Reports to Congress 

(a) ANNUAL REPORT.-Not later than January 
15 of each year, the Secretary of Transportation 
shall submit to each House of Congress, and 
publish in the Federal Register, a report on the 
review by the Secretary of average fuel economy 
standards prescribed under this chapter. 
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(b) ]OINT EXAMINATIONS AFTER GRANTING EX

EMPTIONS.-(1) After an exemption has been 
granted under section 32904(b)(4) of this title, 
the Secretaries of Transportation and Labor 
shall conduct annually a joint examination of 
the extent to which section 32904(b)(4)-

( A) achieves the purposes of this chapter; 
(B) improves fuel efficiency (thereby facilitat

ing conservation of petroleum and reducing pe
troleum imports); 

(C) has promoted employment in the United 
States related to automobile manufacturing; 

(D) has not caused unreasonable harm to the 
automobile manufacturing sector in the United 
States; and 

(E) has permitted manufacturers that have as
sembled passenger automobiles deemed domesti
cally manufactured under section 32904(b)(l)(A) 
of this title thereafter to assemble in the United 
States passenger automobiles of the same model 
that have less than 75 percent of their value 
added in the United States or Canada, together 
with the reasons. 

(2) The Secretary of Transportation shall in
clude the results of the examination under para
graph (1) of this subsection in each report sub
mitted under subsection (a) of this section more 
than 180 days after an exemption has been 
granted under section 32904(b)(4) of this title, or 
submit the results of the examination directly to 
Congress before the report is submitted when 
circumstances warrant. 
§32917. Standard~~ for executive agency auto

mobiles 
(a) DEFINITION.-In this section, "executive 

agency" has the same meaning given that term 
in section lOS of title S. 

(b) FLEET AVERAGE FUEL ECONOMY.-(]) The 
President shall prescribe regulations that re
quire passenger automobiles leased tor at least 
60 consecutive days or bought by executive 
agencies in a fiscal year to achieve a fleet aver
age fuel economy (determined under paragraph 
(2) of this subsection) for that year of at least 
the greater of-

( A) 18 miles a gallon; or 
(B) the applicable average fuel economy 

standard under section 32902 (b) or (c) of this 
title [or the model year that includes January 1 
of that fiscal year. 

(2) Fleet average fuel economy is-
( A) the total number of passenger automobiles 

leased [or at least 60 consecutive days or bought 
by executive agencies in a fiscal year (except 
automobiles designed tor combat-related mis
sions, law enforcement work, or emergency res
cue work); divided by 

(B) the sum of the tractions obtained by divid
ing the number of automobiles of each model 
leased or bought by the fuel economy of that 
model. 
§32918. Preemption 

(a) GENERAL.-When an average fuel economy 
standard prescribed under this chapter is in ef
fect, a State or a political subdivision of a State 
may not adopt or enforce a law or regulation on 
fuel economy standards or average fuel economy 
standards for automobiles covered by an aver
age fuel economy standard under this chapter. 

(b) REQUIREMENTS MUST BE IDENTICAL.
When a requirement under section 32908 of this 
title is in effect, a State or a political subdivi
sion of a State may adopt or enforce a law or 
regulation on disclosure of fuel economy or fuel 
operating costs tor an automobile covered by 
section 32908 only if the law or regulation is 
identical to that requirement. 

(c) STATE AND POLITICAL SUBDIVISION AUTO
MOBILES.-A State or a political subdivision of a 
State may prescribe requirements [or fuel econ
omy tor automobiles obtained for its own use. 
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§33101. Definitions 

In this chapter-
(1) "covered major part" means a major part 

selected under sections 33102(d)(l)(B) and 33103 
of this title [or coverage by the vehicle theft pre
vention standard prescribed under section 33102. 

(2) "existing line" means a line introduced 
into commerce before January 1, 1983. 

(3) "first purchaser" means the person mak
ing the first purchase other than tor resale. 

(4) "line" means a name that a manufacturer 
of motor vehicles applies to a group of motor ve
hicle models of the same make that have the 
same body or chassis, or otherwise are similar in 
construction or design. 

(5) "major part" means
( A) the engine; 
(B) the transmission; 
(C) each door to the passenger compartment; 
(D) the hood; 
(E) the grille; 
(F) each bumper; 
(G) each front fender; 
(H) the deck lid, tailgate, or hatchback; 
(I) each rear quarter panel; 
(J) the trunk floor pan; 
(K) the frame or, tor a unitized body, the sup

porting structure serving as the frame; and 
(L) any other part of a passenger motor vehi

cle that the Secretary of Transportation by reg
ulation specifies as comparable in design or 
function to any of the parts listed in subclauses 
(A)-(K) of this clause. 

(6) "major replacement part" means a major 
part-

( A) not installed in or on a motor vehicle at 
the time of its delivery to the first purchaser; 
and 

(B) the equitable or legal title to which has 
not been transferred to a first purchaser. 

(7) "model year" has the same meaning given 
that term in section 3290J(a)(14) of this title. 

(8) "new line" means a line introduced into 
commerce after December 31, 1982. 

(9) "passenger motor vehicle" does not include 
a multipurpose passenger vehicle (including a 
vehicle commonly known as a "passenger van"). 

(10) "vehicle theft prevention standard" 
means a minimum performance standard [or 
identifying major parts of new motor vehicles 
and major replacement parts by inscribing or 
affixing numbers or symbols on those parts. 
§88102. Theft prevention standard 

(a) GENERAL.-The Secretary of Transpor
tation by regulation shall prescribe a vehicle 
theft prevention standard that conforms to the 
requirements of this chapter. 

(b) APPLICATION.-(1) The standard shall 
apply to-

( A) the covered major parts that manufactur
ers install in passenger motor vehicles in lines 
designated under section 33103 of this title as 
high theft lines; and 

(B) the major replacement parts tor the major 
parts described in clause (A) of this paragraph. 

(2) The standard may apply only to-

(A) major parts that manufacturers install in 
passenger motor vehicles having a model year 
designation later than the calendar year in 
which the standard takes effect; and 

(B) major replacement parts manufactured 
after the standard takes effect. 

(c) STANDARD REQUIREMENTS.-The standard 
shall be practicable and provide relevant objec
tive criteria. 

(d) LIMITATIONS ON MAJOR PART AND RE
PLACEMENT PART STANDARDS.-(1) For a major 
part installed by the manufacturer ot the motor 
vehicle, the standard may not require-

( A) a part to have more than one identifica
tion; or 

(B) a motor vehicle to have identification of 
more than 14 of its major parts. 

(2) For a major replacement part, the stand
ard may not require-

( A) identification of a part not designed as a 
replacement tor a major part required to be 
identified under the standard; or 

(B) the inscribing or affixing of identification 
except a symbol identifying the manufacturer 
and a common symbol identifying the part as a 
major replacement part. 

(e) RECORDS AND REPORTS.-This chapter does 
not authorize the Secretary to require a person 
to keep records or make reports, except as pro
vided in sections 33103(c), 3310S(c), 33106(a), and 
33112 of this title. 
§88108. Designation of high theft vehicle 

lines and parts 
(a) DESIGNATION, NONAPPLICATION, SELEC

TION, AND PROCEDURES.-(1) For purposes 0[ the 
standard under section 33102 of this title, the 
following are high theft lines: 

(A) a passenger motor vehicle line determined 
under subsection (b) ot this section to have_ had 
a new passenger motor vehicle theft rate in the 
2-year period covering calendar years 1983 and 
1984 greater than the median theft rate for all 
new passenger motor vehicles in that 2-year pe
riod. 

(B) a passenger motor vehicle line initially in
troduced into commerce in the United States 
after December 31, 1982, that is selected under 
paragraph (3) of this subsection as likely to 
have a theft rate greater than the median theft 
rate referred to in clause (A) of this paragraph. 

(C) subject to paragraph (2) of this subsection, 
a passenger motor vehicle line having (for exist
ing lines) or likely to have (for new lines) a 
theft rate below the median theft rate referred to 
in clause (A) of this paragraph, if the major 
parts in the vehicles are selected under para
graph (3) of this subsection as interchangeable 
with the majority of the major parts that are 
subject to the standard and are contained in the 
motor vehicles of a line described in clause (A) 
or (B) of this paragraph. 

(2) The standard may not apply to any major 
part of a line described in paragraph (l)(C) of 
this subsection if all the passenger motor vehi
cles of lines that are, or are likely to be, below 
the median theft rate, and that contain parts 
interchangeable with the major parts of the line 
involved, account (for existing lines), or the Sec
retary of Transportation determines they are 
likely to account (for new lines), tor more than 
90 percent of the total annual production of all 
lines of that manufacturer containing those 
interchangeable parts. 

(3) The lines, and the major parts of the pas
senger motor vehicles in those lines, that are to 
be subject to the standard may be selected by 
agreement between the manufacturer and the 
Secretary. If the manufacturer and the Sec
retary disagree on the selection, the Secretary 
shall select the lines and parts, after notice to 
the manufacturer and opportunity tor written 
comment, and subject to the confidentiality re
quirements ot this chapter. 

(4) To the maximum extent practicable, the 
Secretary shall prescribe reasonable procedures 
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designed to ensure that a selection under para
graph (3) of this subsection is made at least 6 
months before the first applicable model year be
ginning after the selection. 

(5) A manufacturer may not be required to 
comply with the standard under a selection 
under paragraph (3) of this subsection for a 
model year beginning earlier than 6 months 
after the date ot the selection. 

(b) DETERMINING THEFT RATE FOR PASSENGER 
VEHICLES.-(]) In this subsection, "new pas
senger motor vehicle thefts", when used in ref
erence to a calendar year, means thefts in the 
United States in that year of passenger motor 
vehicles with the same model-year designation 
as that calendar year. 

(2) Under subsection (a) of this section, the 
theft rate for passenger motor vehicles of a line 
shall be determined by a traction-

( A) the numerator of which is the number of 
new passenger motor vehicle thefts tor that line 
during the 2-year period referred to in sub
section (a)(l)( A) of this section; and 

(B) the denominator of which is the sum of 
the respective production volumes of all pas
senger motor vehicles ot that line (as reported to 
the Administrator of the Environmental Protec
tion Agency under chapter 329 of this title) that 
are of model years 1983 and 1984 and are distrib
uted tor sale in commerce in the United States. 

(3) Under subsection (a) of this section, the 
median theft rate tor all new passenger motor 
vehicle thefts during that 2-year period is the 
theft rate midway between the highest and the 
lowest theft rates determined under paragraph 
(2) of this subsection. If there is an even number 
of theft rates determined under paragraph (2), 
the median theft rate is the arithmetic average 
of the 2 adjoining theft rates midway between 
the highest and the lowest of those theft rates. 

(4) In consultation with the Director of the 
Federal Bureau of Investigation, the Secretary 
periodically shall obtain from the most reliable 
source accurate and timely theft and recovery 
information and publish the information tor re
view and comment. To the greatest extent pos
sible, the Secretary shall use theft information 
reported by United States Government, State, 
and local police. After publication and oppor
tunity tor comment, the Secretary shall use the 
theft information to determine the median theft 
rate under this subsection. The Secretary and 
the Director shall take any necessary actions to 
improve the accuracy, reliability, and timeliness 
of the information, including ensuring that ve
hicles represented as stolen are really stolen. 

(5) In calculating the median theft rate, the 
Secretary shall include the theft rates of lines 
exempted from the initial selection of high theft 
lines required to have been made not later than 
October 25, 1985, under section 603(a)(3) of the 
Motor Vehicle Information and Cost Savings Act 
(Public Law 92-513, 86 Stat. 947), as added by 
section 101(a) of the Motor Vehicle Theft Law 
Enforcement Act of 1984 (Public Law 98-547, 98 
Stat. 2757). 

(c) PROVIDING INFORMATION.-The Secretary 
by regulation shall require each manufacturer 
to provide information necessary to select under 
subsection (a)(3) of this section the high theft 
lines and the major parts to be subject to the 
standard. 

(d) APPLICATION.-Except as provided in sec
tion 33105 of this title, the Secretary may not 
make the standard inapplicable to a line that 
has been subject to the standard. 
§83104. COBt limitatio,. 

(a) MAXIMUM MANUFACTURER COSTS.-The 
standard under section 33102 of this title may 
not impose-

(1) on a manufacturer of motor vehicles, com
pliance costs of more than $15 a motor vehicle; 
or 

(2) on a manufacturer of major replacement 
parts, compliance costs tor each part of more 

than the reasonable amount (but less than $15) 
that the Secretary of Transportation specifies in 
the standard. 

(b) COSTS INVOLVED IN ENGINES AND TRANS
MISSIONS.-For a manufacturer engaged in iden
tifying engines or transmissions on October 25, 
1984, in a way that substantially complies with 
the standard-

(1) the costs of identifying engines and trans
missions may not be considered in calculating 
the manufacturer's costs under subsection (a) of 
this section; and 

(2) the manufacturer may not be required 
under the standard to conform to any identi
fication sYStem for engines and transmissions 
that imposes greater costs on the manufacturer 
than are incurred under the identification sys
tem used by the manufacturer on October 25, 
1984. 

(c) COST ADJUSTMENTS.-(1) In this sub
section-

(A) "base period" means calendar year 1984. 
(B) "price index" means the average over a 

calendar year of the Consumer Price Index (all 
items-United States city average) published 
monthly by the Secretary of Labor. 

(2) At the beginning of each calendar year, as 
necessary data become available from the Bu
reau of Labor Statistics, the Secretary of Labor 
shall certify to the Secretary of Transportation 
and publish in the Federal Register the percent
age difference between the price index tor the 12 
months before the beginning of the calendar 
year and the price index tor the base period. For 
model years beginning in that calendar year, 
the amounts specified in subsection (a) of this 
section shall be adjusted by the percentage dif
ference. 
§88105. Exemption for passenger motor vehi

cles equipped with anti-thefl devices 
(a) DEFINITIONS.-In this section-
(1) "anti-theft device" means a device to re

duce or deter theft that-
( A) is in addition to the theft-deterrent devices 

required by motor vehicle safety standard num
bered 114 in section 571.114 of title 49, Code of 
Federal Regulations; 

(B) the manufacturer believes will be effective 
in reducing or deterring theft of motor vehicles; 
and 

(C) does not use a signaling device reserved by 
State law for use on police, emergency, or offi
cial vehicles, or on schoolbuses. 

(2) "standard equipment" means equipment 
already installed in a motor vehicle when it is 
delivered from the manufacturer and not an ac
cessory or other item that the first purchaser 
customarily has the option to have installed. 

(b) GRANTING EXEMPTIONS AND LIMITA
TIONS.-(1) A manufacturer may petition the 
Secretary of Transportation tor an exemption 
from a requirement of a standard prescribed 
under section 33102 of this title for a line of pas
senger motor vehicles equipped as standard 
equipment with an anti-theft device that the 
Secretary decides is likely to be as effective in 
reducing and deterring motor vehicle theft as a 
device required by the standard. 

(2) For model year 1987, the Secretary may 
grant an exemption tor not more than 2 lines of 
a manufacturer. For each subsequent model 
year, the Secretary may grant an exemption tor 
not more than 2 additional lines of a manufac
turer. An additional exemption does not affect 
an exemption previously granted. 

(c) PETITIONING PROCEDURE.-A petition must 
be filed not later than 8 months before the start 
of production tor the first model year covered by 
the petition. The petition must include-

(1) a detailed description of the device; 
(2) the reasons tor the manufacturer's conclu

sion that the device will be effective in reducing 
and deterring theft of motor vehicles; and 

(3) additional information the Secretary rea
sonably may require to make the decision de
scribed in subsection (b)(l) of this section. 

(d) DECISIONS AND APPROVALS.-The Sec
retary shall make a decision about a petition 
filed under this section not later than 120 days 
after the date the petition is filed. A decision 
approving a petition must be based on substan
tial evidence. The Secretary may approve a peti
tion in whole or in part. lf the Secretary does 
not make a decision within the 120-day period, 
the petition shall be deemed to be approved and 
the manufacturer shall be exempt from the 
standard tor the line covered by the petition tor 
the subsequent model year. 

(e) RESCISSIONS.-The Secretary may rescind 
an exemption if the · Secretary decides that the 
anti-theft device has not been as effective in re
ducing and deterring motor vehicle theft as com
pliance with the standard. A rescission may be 
effective only-

(1) for a model year after the model year in 
which the rescission occurs; and 

(2) at least 6 months after the manufacturer 
receives written notice of the rescission from the 
Secretary. 
§88106. Monitoring compliance of manufac

ture"' 
(a) RECORDS, REPORTS, INFORMATION, AND JN

SPECTION.-To enable the Secretary of Transpor
tation to decide whether a manufacturer of 
motor vehicles containing a part subject to a 
standard prescribed under section 33102 of this 
title, or a manufacturer of major replacement 
parts subject to the standard, is complying with 
this chapter and the standard, the Secretary 
may require the manufacturer to-

(1) keep records; 
(2) make reports; 
(3) provide items and information; and 
(4) allow an officer or employee designated by 

the Secretary to inspect the vehicles and parts 
and relevant records of the manufacturer. 

(b) ENTRY AND INSPECTION.-To enforce this 
chapter, an officer or employee designated by 
the Secretary, on presenting appropriate creden
tials and a written notice to the owner, opera
tor, or agent in charge, may inspect a facility in 
which motor vehicles containing major parts 
subject to the standard, or major replacement 
parts subject to the standard, are manufactured, 
held tor introduction into interstate commerce, 
or held for sale after introduction into interstate 
commerce. An inspection shall be conducted at a 
reasonable time, in a reasonable way, and with 
reasonable promptness. 

(c) CERTIFICATION OF COMPLIANCE.-(]) A 
manufacturer of a motor vehicle subject to the 
standard, and a manufacturer of a major re
placement part subject to the standard, shall 
provide at the time of delivery of the vehicle or 
part a certification that the vehicle or part con
forms to the applicable motor vehicle theft pre
vention standard. The certification shall accom
pany the vehicle or part until its delivery to the 
first purchaser. The Secretary by regulation 
may prescribe the type and form of the certifi
cation. 

(2) This subsection does not apply to a motor 
vehicle or major replacement part that is-

( A) intended only tor export; 
(B) labeled only tor export on the vehicle or 

replacement part and the outside of any con
tainer until exported; and 

(C) exported. 
(d) NOTIFICATION OF ERROR.-A manufacturer 

shall notify the Secretary if the manufacturer 
discovers that-

(1) there is an error in the identification (re
quired by the standard) applied to a major part 
installed by the manufacturer in a motor vehicle 
during its assembly, or to a major replacement 
part manufactured by the manufacturer; and 

(2) the motor vehicle or major replacement 
part has entered interstate commerce. 
§88107. Prohibited acts 

(a) GENERAL.-A person may not-
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(1) manufacture tor sale, sell, offer tor sale, 

introduce or deliver tor introduction in inter
state commerce, or import into the United 
States, a motor vehicle or major replacement 
part subject to a standard prescribed under sec
tion 33102 of this title, unless it conforms to the 
standard; 

(2) fail to comply with a regulation prescribed 
by the Secretary of Transportation under this 
chapter; 

(3) fail to keep specified records, refuse access 
to or copying of records, fail to make reports or 
provide items or information, or fail or refuse to 
allow entry or inspection, as required by this 
chapter; or 

(4) fail to provide the certification required by 
section 33106(c) of this title, or provide a certifi
cation that the person knows, or in the exercise 
of reasonable care has reason to know, is false 
or misleading in a material respect. 

(b) NONAPPLICATION.-Subsection (a)(l) of this 
section does not apply to a person establishing 
that in the exercise of reasonable care the per
son did not have reason to know that the motor 
vehicle or major replacement part was not in 
conformity with the standard. 
§33108. Civil penalty and enforcement 

(a) PENALTY AND CIVIL ACTIONS TO COL
LECT.-(]) A person that violates section 33107 of 
this title is liable to the United States Govern
ment for a civil penalty of not more than $1,000 
tor each violation. The failure of more than one 
part of a single motor vehicle to conform to an 
applicable standard under section 33102 of this 
title is only a single violation. The maximum 
penalty under this subsection tor a related series 
of violations is $250,000. 

(2) The Secretary of Transportation imposes a 
civil penalty under this section. The Secretary 
may compromise the amount of a penalty. 

(3) In determining the amount of a civil pen
alty or compromise, the Secretary shall consider 
the size of the person's business and the gravity 
of the violation. 

(4) The Attorney General shall bring a civil 
action to collect a civil penalty imposed under 
this section. 

(5) The Government may deduct the amount 
of a civil penalty imposed or compromised under 
this subsection from amounts it owes the person 
liable tor the penalty. 

(b) CIVIL ACTIONS TO ENFORCE.-(1) The At
torney General may bring a civil action to en
join a violation of this chapter or the sale, otter 
tor sale, introduction or delivery for introduc
tion in interstate commerce, or importation into 
the United States, of a passenger motor vehicle 
containing a major part, or of a major replace
ment part, that is subject to the standard and is 
determined before the sale of the vehicle or part 
to a first purchaser not to conform to the stand
ard. 

(2)( A) When practicable, the Secretary-
(i) shall notify a person against whom an ac

tion under this subsection is planned; 
(ii) shall give the person an opportunity to 

present that person's views; and 
(iii) except tor a knowing and willful viola

tion, shall give the person a reasonable oppor
tunity to comply. 

(B) The failure of the Secretary to comply 
with subparagraph (A) of this paragraph does 
not prevent a court from granting appropriate 
relief. 

(c) JURY TRIAL DEMAND.-In a trial for crimi
nal contempt tor violating an injunction or re
straining order issued under subsection (b) of 
this section, the violation of which is also a vio
lation of this chapter, the defendant may de
mand a jury trial. The defendant shall be tried 
as provided in rule 42(b) of the Federal Rules of 
Criminal Procedure (18 App. U.S.C.). 

(d) VENUE.-A civil action under subsection 
(a) or (b) of this section may be brought in the 

United States district court tor the judicial dis
trict in which the violation occurred or the de
fendant resides, is found, or transacts business. 
Process in the action may be served in any other 
judicial district in which the defendant resides 
or is found. A subpoena for a witness in the ac
tion may be served in any judicial district. 
§33109. Confidentiality of information 

(a) GENERAL.-lnformation obtained by the 
Secretary of Transportation under this chapter 
related to a confidential matter referred to in 
section 1905 of title 18 may be disclosed only-

(1) to another officer or employee of the Unit
ed States Government tor use in carrying out 
this chapter; or 

(2) in a proceeding under this chapter (except 
a proceeding under section 33103(a)(3)). 

(b) WITHHOLDING INFORMATION FROM CON
GRESS.-This section does not authorize infor
mation to be withheld from a committee of Con
gress authorized to have the information. 
§33110. Judicial review 

A person that may be adversely affected by a 
regulation prescribed under this chapter may 
obtain judicial review of the regulation under 
section 32909 ·Of this title. A remedy under this 
section is in addition to any other remedies pro
vided by law. 
§33111. Preemption of State and local law 

When a motor. vehicle theft prevention stand
ard prescribed under section 33102 of this title is 
in effect, a State or political subdivision of a · 
State may not have a different motor vehicle 
theft prevention standard tor a motor vehicle or 
major replacement part. 
§33112. Insurance reports and information 

(a) PURPOSES.-The purposes of this section 
are-

(1) to prevent or discourage the theft of motor 
vehicles, particularly those stolen for the re
moval of certain parts; 

(2) to prevent or discourage the sale and dis
tribution in interstate commerce of used parts 
that are removed from those vehicles; and 

(3) to help reduce the cost to consumers of 
comprehensive insurance coverage for motor ve
hicles. 

(b) DEFINITIONS.-ln this section-
(1) "insurer" includes a person (except a gov

ernmental authority) having a fleet of at least 
20 motor vehicles that are used primarily tor 
rental and are not covered by a theft insurance 
policy issued by an insurer of passenger motor 
vehicles. 

(2) "motor vehicle" includes a truck, a multi
purpose passenger vehicle, and a motorcycle. 

(c) ANNUAL INFORMATION REQUIREMENT.-(]) 
An insurer providing comprehensive coverage 
for motor vehicles shall provide annually to the 
Secretary of Transportation information on-

( A) the thefts and recoveries (in any part) of 
motor vehicles; 

(B) the number of vehicles that have been re
covered intact; 

(C) the rating rules and plans, such as loss in
formation and rating characteristics, used by 
the insurer to establish premiums tor com
prehensive coverage, including the basis for the 
premiums, and premium penalties tor motor ve
hicles considered by the insurer as more likely to 
be stolen; 

(D) the actions taken by the insurer to reduce 
the premiums, including changing rate levels tor 
comprehensive coverage because of a reduction 
in thefts of motor vehicles; 

(E) the actions taken by the insurer to assist 
in deterring or reducing thefts of motor vehicles; 
and 

(F) other information the Secretary requires to 
carry out this chapter and to make the report 
and findings required by this chapter. 

(2) The information on thefts and recoveries 
shall include an explanation on how the infor-

mation is obtained, the accuracy and timeliness 
of the information, and the use made of the in
formation, including the extent and frequency 
of reporting the information to national, public, 
and private entities such as the Federal Bureau 
of Investigation and State and local police. 

(d) REPORTS ON REDUCED CLAIMS PAY
MENTS.-An insurer shall report promptly in 
writing to the Secretary if the insurer, in paying 
a claim under an adjustment or negotiation be
tween the insurer and the insured for a stolen 
motor vehicle-

(1) reduces the payment to the insured by the 
amount of the value, salvage or otherwise, of a 
recovered part subject to a standard prescribed 
under section 33102 of this title; and 

(2) the reduction is not made at the express 
election of the insured. 

(e) GENERAL EXEMPTIONS.-The Secretary 
shall exempt from this section, tor one or more 
years, an insurer that the Secretary decides 
should be exempted because-

(1) the cost of preparing and providing the in
formation is excessive in relation to the size of 
the insurer's business; and 

(2) the information from that insurer will not 
contribute significantly to carrying out this 
chapter. 

(f) SMALL INSURER EXEMPTIONS.-(1) In this 
subsection, "small insurer" means an insurer 
whose premiums tor motor vehicle insurance is
sued directly or through an affiliate, including 
a pooling arrangement established under State 
law or regulation tor the issuance of motor vehi
cle insurance, account tor-

( A) less than one percent of the total pre
miums tor all forms of motor vehicle insurance 
issued by insurers in the United States; and 

(B) less than 10 percent of the total premiums 
tor all forms of motor vehicle insurance issued 
by insurers in any State. 

(2) The Secretary shall exempt by regulation a 
small insurer from this section if the Secretary 
finds that the exemption will not significantly 
affect the validity or usefulness of the informa
tion collected and compiled under this section, 
nationally or State-by-State. However, the Sec
retary may not exempt an insurer under this 
paragraph that is considered an insurer only be
cause of subsection (b)(l) of this section. 

(3) Regulations under this subsection shall 
provide that eligibility as a small insurer shall 
be based on the most recent calendar year tor 
which adequate information is available, and 
that, once attained, the eligibility shall continue 
without further demonstration of eligibility tor 
one or more years, as the Secretary considers 
appropriate. 

(g) PRESCRIBED FORM.-lnformation required 
by this section shall be provided in the form the 
Secretary prescribes. 

(h) PERIODIC COMPILATIONS.-Subject to sec
tion 552 of title 5, the Secretary periodically 
shall compile and publish information obtained 
by the Secretary under this section, in a form 
that will be helpful to the public, the police, and 
Congress. 

(i) CONSULTATION.-ln carrying out this sec
tion, the Secretary shall consult with public and 
private agencies and associations the Secretary 
considers appropriate. 
§33113. Voluntary vehicle identification 

standards 
(a) ELECTION TO INSCRIBE OR AFFIX IDENTIFY

ING MARKS.-The Secretary of Transportation 
by regulation may prescribe a vehicle theft pre
vention standard under which a person may 
elect to inscribe or affix an identifying number 
or sYmbol on major parts of -a motor vehicle 
manufactured or owned by the person tor pur
poses of section 511 of title 18 and related provi
sions. The standard may include provisions tor 
registration of the identification with the Sec
retary or a person designated by the Secretary. 
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(b) STANDARD REQUIREMENTS.-The standard 

under this section shall be practicable and pro
vide relevant objective criteria. 

(c) VOLUNTARY COMPLIANCE.-Compliance 
with the standard under this section is vol
untary. Failure to comply does not subject a 
person to a penalty or enforcement under this 
chapter. 

(d) COMPLIANCE WITH OTHER STANDARDS.
Compliance with the standard under this sec
tion does not relieve a manufacturer from a re
quirement of a standard prescribed under sec
tion 33102 of this title. 
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commerce. 
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40106. Emergency powers. 
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§40101. Policy 
(a) ECONOMIC REGULATION.-ln carrying out 

subpart II of this part and those provisions of 
subpart IV applicable in carrying out subpart 
II, the Secretary of Transportation shall con
sider the following matters, among others, as 
being in the public interest and consistent with 
public convenience and necessity: 

(1) assigning and maintaini ng safety as the 
highest priority in air commerce. 

(2) before authorizing new air transportation 
services, evaluating the safety implications of 
those services. 

(3) preventing deterioration in established 
safety procedures in air transportation and air 
commerce. 

(4) the availability of a variety of adequate, 
economic, efficient, and low-priced services 
without unreasonable discrimination or unfair 
or deceptive practices. 

(5) coordinating transportation by, and im
proving relations among, air carriers, and en
couraging fair wages and working conditions. 

(6) placing maximum reliance on competitive 
market forces and on actual and potential com
petition-

( A) to provide the needed air transportation 
system; and 

(B) to encourage efficient and well-managed 
air carriers to earn adequate profits and attract 
capital, considering material differences be
tween interstate air transportation and foreign 
air transportation. 

(7) developing and maintaining a sound regu
latory sYStem that is responsive to the needs of 
the public and in which decisions are reached 
promptly to make it easier to adapt the air 
transportation sYStem to the present and future 
needs of-

( A) the commerce of the United States; 
(B) the United States Postal Service; and 
(C) the national defense. 
(8) encouraging air transportation at major 

urban areas through secondary or satellite air
ports if consistent with regional airport plans of 
regional and local authorities, and if endorsed 
by appropriate State authorities-

( A) encouraging the transportation by air car
riers that provide, in a specific market, trans
portation exclusively at those airports; and 

(B) fostering an environment that allows 
those carriers to establish themselves and de
velop secondary or satellite airport services. 

(9) preventing unfair, deceptive, predatory, or 
anticompetitive practices in air transportation. 

(10) avoiding unreasonable industry con
centration, excessive market domination, mo
nopoly powers, and other conditions that may 
allow at least one air carrier or foreign air car
rier unreasonably to increase rates, reduce serv
ices, or exclude competition in air transpor
tation. 

(11) maintaining a complete and convenient 
sYStem of continuous scheduled interstate air 
transportation tor small communities and iso
lated areas with direct financial assistance [rom 
the United States Government when appro
priate. 

(12) encouraging, developing, and maintain
ing an air transportation system relying on ac
tual and potential competition-

( A) to provide efficiency, innovation, and low 
rates; and 

(B) to establish the variety and quality of, 
and rates tor, air transportation services. 

(13) encouraging entry into air transportation 
markets by new and existing air carriers and the 
continued strengthening of small air carriers to 
ensure a more effective and competitive airline 
industry. 

(14) promoting, encouraging, and developing 
civil aeronautics and a viable, privately-owned 
United States air transport industry. 

(15) strengthening the competitive position of 
air carriers to at least ensure equality with tor-

eign air carriers, including giving air carriers 
the opportunity to maintain and increase their 
profitability in foreign air transportation. 

(b) ALL-CARGO AIR TRANSPORTATION CONSID
ERATIONS.-/n carrying out subpart II of this 
part and those provisions of subpart IV applica
ble in carrying out subpart II, the Secretary of 
Transportation shall consider the following mat
ters, among others and in addition to the mat
ters referred to in subsection (a) of this section, 
as being in the public interest tor all-cargo air 
transportation: 

(1) encouraging and developing an expedited 
all-cargo air transportation sYStem provided by 
private enterprise and responsive to-

( A) the present and future needs of shippers; 
(B) the commerce of the United States; and 
(C) the national defense. 
(2) encouraging and developing an integrated 

transportation sYStem relying on competitive 
market forces to decide the extent , variety , qual
ity, and price of services provided. 

(3) providing services without unreasonable 
discrimination, unfair or deceptive practices, or 
predatory pricing. 

(c) GENERAL SAFETY CONSIDERATIONS.-ln 
carrying out subpart III of this part and those 
provisions of subpart IV applicable in carrying 
out subpart III, the Administrator of the Fed
eral Aviation Administration shall consider the 
following matters: 

(1) the requirements of national defense and 
commercial and general aviation. 

(2) the public right of freedom of transit 
through the navigable airspace. 

(d) SAFETY CONSIDERATIONS IN PUBLIC INTER
EST.-In carrying out subpart III of this part 
and those provisions of subpart IV applicable in 
carrying out subpart III, the Administrator 
shall consider the following matters, among oth
ers, as being in the public interest: 

(1) regulating air commerce in a way that best 
promotes its development and safety and fulfills 
national defense requirements. 

(2) promoting, encouraging, and developing 
civil aeronautics. 

(3) controlling the use of the navigable air
space and regulating civil and military oper
ations in that airspace in the interest of the 
safety and efficiency of both ot those oper
ations. 

( 4) consolidating research and development 
tor air navigation facilities and the installation 
and operation of those facilities. 

(5) developing and operating a common system 
of air traffic control and navigation tor military 
and civil aircraft. 

(6) providing assistance to law enforcement 
agencies in the enforcement of laws related to 
regulation of controlled substances, to the ex
tent consistent with aviation safety. 

(e) INTERNATIONAL AIR TRANSPORTATION.-ln 
formulating United States international air 
transportation policy, the Secretaries of State 
and Transportation shall develop a negotiating 
policy emphasizing the greatest degree of com
petition compatible with a well-functioning 
international air transportation system, includ
ing the following: 

(1) strengthening the competitive position of 
air carriers to ensure at least equality with for
eign air carriers, including giving air carriers 
the opportunity to maintain and increase their 
profitability in foreign air transportation. 

(2) freedom of air carriers and foreign air car
riers to otter rates that correspond to consumer 
demand. 

(3) the fewest possible restrictions on charter 
air transportation. 

(4) the maximum degree of multiple and per
missive international authority tor air carriers 
so that they will be able to respond quickly to 
a shift in market demand. 

(5) eliminating operational and marketing re
strictions to the greatest extent possible. 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30105 
(6) integrating domestic and international air 

transportation. 
(7) increasing the number of nonstop United 

States gateway cities. 
(8) opportunities for carriers of foreign coun

tries to increase their access to places in the 
United States if exchanged tor benefits of simi
lar magnitude tor air carriers or the traveling 
public with permanent linkage between rights 
granted and rights given away. 

(9) eliminating discrimination and unfair com
petitive practices faced by United States airlines 
in foreign air transportation, including-

( A) excessive landing and user tees; 
(B) unreasonable ground handling require-

ments; 
(C) unreasonable restrictions on operations; 
(D) prohibitions against change of gauge; and 
(E) similar restrictive practices. 
(10) promoting, encouraging, and developing 

civil aeronautics and a viable, privately-owned 
United States air transport industry. 
§40102. Definition• 

(a) GENERAL DEFJNITIONS.-In this part-
(1) "aeronautics" means the science and art 

of flight. 
(2) "air carrier" means a citizen of the United 

States undertaking by any means, directly or in
directly, to provide air transportation. 

(3) "air commerce" means foreign air com
merce, interstate air commerce, the transpor
tation of mail by aircraft, the operation of air
craft within the limits of a Federal airway, or 
the operation of aircraft that directly affects, or 
may endanger safety in, foreign or interstate air 
commerce. 

(4) "air navigation facility" means a facility 
used, available tor use, or designed for use, in 
aid of air navigation, including-

( A) a landing area; 
(B) a light; 
(C) apparatus or equipment tor distributing 

weather information, signaling, radio-direc
tional finding, or radio or other electromagnetic 
communication; and 

(D) another structure or mechanism for guid
ing or controlling flight in the air or the landing 
and takeoff of aircraft. 

(5) "air transportation" means foreign air 
transportation, interstate air transportation, or 
the transportation of mail by aircraft. 

(6) "aircraft" means any contrivance in
vented, used, or designed to navigate, or fly in, 
the air. 

(7) "aircraft engine" means an engine used, 
or intended to be used, to propel an aircraft, in
cluding a part, appurtenance, and accessory of 
the engine, except a propeller. 

(8) "airman" means an individual-
fA) in command, or as pilot, mechanic, or 

member of the crew, who navigates aircraft 
when under way; 

(B) except to the extent the Administrator of 
the Federal Aviation Administration may pro
vide otherwise for individuals employed outside 
the United States, who is directly in charge of 
inspecting, maintaining, overhauling, or repair
ing aircraft, aircraft engines, propellers, or ap
pliances; or 

(C) who serves as an aircraft dispatcher or air 
traffic control-tower operator. 

(9) "airport" means a landing area used regu
larly by aircraft for receiving or discharging 
passengers or cargo. 

(10) "all-cargo air transportation" means the 
transportation by aircraft in interstate air 
transportation of only property or only mail, or 
both. 

(11) "appliance" means an instrument, equip
ment, apparatus, a part, an appurtenance, or 
an accessory used, capable of being used, or in
tended to be used, in operating or controlling 
aircraft in flight, including a parachute, com
munication equipment, and another mechanism 

installed in or attached to aircraft during flight, 
and not a part of an aircraft, aircraft engine, or 
propeller. 

(12) "cargo" means property, mail, or both. 
(13) "charter air carrier" means an air carrier 

holding a certificate of public convenience and 
necessity that authorizes it to provide charter 
air transportation. 

(14) "charter air transportation" means char
ter trips in air transportation authorized under 
this part. 

(15) "citizen of the United States" means-
( A) an individual who is a citizen of the Unit

ed States; 
(B) a partnership each of whose partners is 

an individual who is a citizen of the United 
States; or 

(C) a corporation or association organized 
under the laws of the United States or a State, 
the District of Columbia, or a territory or posses
sion of the United States, of which the president 
and at least two-thirds of the board of directors 
and other managing officers are citizens of the 
United States, and in which at least 75 percent 
of the voting interest is owned or controlled by 
persons that are citizens of the United States. 

(16) "civil aircraft" means an aircraft except 
a public aircraft. 

(17) "civil aircraft of the United States" 
means an aircraft registered under chapter 441 
of this title. 

(18) "conditional sales contract" means a con
tract-

(A) for the sale of an aircraft, aircraft engine, 
propeller, appliance, or spare part, under which 
the buyer takes possession of the property but 
title to the property vests in the buyer at a later 
time on-

(i) paying any part of the purchase price; 
(ii) performing another condition; or 
(iii) the happening of a contingency; or 
(B) to bail or lease an aircraft, aircraft en

gine, propeller, appliance, or spare part, under 
which the bailee or lessee-

(i) agrees to pay an amount substantially 
equal to the value of the property; and 

(ii) is to become, or has the option of becom
ing, the owner of the property on complying 
with the contract. 

(19) "conveyance" means an instrument, in
cluding a conditional sales contract, affecting 
title to, or an interest in, property. 

(20) "Federal airway" means a part of the 
navigable airspace that the Administrator des
ignates as a Federal airway. 

(21) "foreign air carrier" means a person, not 
a citizen of the United States, undertaking by 
any means, directly or indirectly, to provide for
eign air transportation. 

(22) "foreign air commerce" means the trans
portation of passengers or property by aircraft 
for compensation, the transportation of mail by 
aircraft, or the operation of aircraft in further
ing a business or vocation, between a place in 
the United States and a place outside the United 
States when any part of the transportation or 
operation is by aircraft. 

(23) "foreign air transportation" means the 
transportation of passengers or property by air
craft as a common carrier tor compensation, or 
the transportation of mail by aircraft, between a 
place in the United States and a place outside 
the United States when any part of the trans
portation is by aircraft. 

(24) "interstate air commerce" means the 
transportation of passengers or property by air
craft for compensation, the transportation of 
mail by aircraft, or the operation of aircraft in 
furthering a business or vocation-

( A) between a place in-
(i) a State, territory, or possession of the Unit

ed States and a place in the District of Columbia 
or another State, territory, or possession of the 
United States; 

(ii) a State and another place in the same 
State through the airspace over a place outside 
the State; 

(iii) the District of Columbia and another 
place in the District of Columbia; or 

(iv) a territory or possession of the United 
States and another place in the same territory 
or possession; and 

(B) when any part of the transportation or 
operation is by aircraft. 

(25) "interstate air transportation" means the 
transportation of passengers or property by air
craft as a common carrier tor compensation, or 
the transportation of mail by aircraft-

( A) between a place in-
(i) a State, territory, or possession of the Unit

ed States and a place in the District of Columbia 
or another State, territory, or possession of the 
United States; 

(ii) Hawaii and another place in Hawaii 
through the airspace over a place outside Ha
waii; 

(iii) the District of Columbia and another 
place in the District of Columbia; or 

(iv) a territory or possession of the United 
States and another place in the same territory 
or possession; and 

(B) when any part of the transportation is by 
aircraft. 

(26) "intrastate air carrier" means a citizen of 
the United States undertaking by any means to 
provide only intrastate air transportation. 

(27) "intrastate air transportation" means the 
transportation by a common carrier of pas
sengers or property for compensation, entirely in 
the same State, by turbojet-powered aircraft ca
pable of carrying at least 30 passengers. 

(28) "landing area" means a place on land or 
water, including an airport or intermediate 
landing field, used, or intended to be used, for 
the takeoff and landing of aircraft, even when 
facilities are not provided for sheltering, servic
ing, or repairing aircraft, or tor receiving or dis
charging passengers or cargo. 

(29) "mail" means United States mail and for
eign transit mail. 

(30) "navigable airspace" means airspace 
above the minimum altitudes of flight prescribed 
by regulations under subparts I and III of this 
part, including airspace needed to ensure safety 
in the takeoff and landing of aircraft. 

(31) "navigate aircraft" and "navigation of 
aircraft" include piloting aircraft. 

(32) "operate aircraft" and "operation of air
craft" mean using aircraft for the purposes of 
air navigation, including-

( A) the navigation of aircraft: and 
(B) causing or authorizing the operation of 

aircraft with or without the right of legal con
trol of the aircraft. 

(33) "person", in addition to its meaning 
under section 1 of title 1, includes a body politic 
and a trustee, receiver, assignee, and other simi
lar representative. 

(34) "predatory" means a practice that vio
lates the antitrust laws as defined in the first 
section of the Clayton Act (15 U.S.C. 12). 

(35) "propeller" includes a part, appur-
tenance, and accessory of a propeller. 

(36) "public aircraft"-
( A) means an aircraft-
(i) used only tor the United States Govern

ment; or 
(ii) owned and operated (except for commer

cial purposes), or exclusively leased for at least 
90 continuous days, by a government (except the 
United States Government), including a State, 
the District of Columbia, or a territory or posses
sion of the United States, or political subdivi
sion of that government; but 

(B) does not include a government-owned air
craft transporting passengers or property for 
commercial purposes. 

(37) "rate" means a rate, tare, or charge tor 
air transportation. 
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(38) "spare part" means an accessory, appur

tenance, or part of an aircraft (except an air
craft engine or propeller), aircraft engine (ex
cept a propeller), propeller, or appliance, that is 
to be installed at a later time in an aircraft, air
craft engine, propeller, or appliance. 

(39) "State authority" means an authority of 
a State designated under State law-

(A) to receive notice required to be given a 
State authority under subpart II of this part: or 

(B) as the representative of the State before 
the Secretary of Transportation in any matter 
about which the Secretary is required to consult 
with or consider the views of a State authority 
under subpart II of this part. 

(40) "territory or possession of the United 
States'' means-

( A) the Canal Zone, but this definition does 
not affect the jurisdiction of the President over 
air navigation in the Canal Zone; and 

(B) any other territory or possession of the 
United States. 

(41) "ticket agent" means a person (except an 
air carrier, a foreign air carrier, or an employee 
of an air carrier or foreign air carrier) that as 
a principal or agent sells, offers tor sale, nego
tiates [or, or holds itself out as selling, provid
ing, or arranging for, air transportation. 

(42) "United States" means the States of the 
United States, the District of Columbia, and the 
territories and possessions of the United States, 
including the territorial sea and the overlying 
airspace. 

(b) LIMITED DEFINITION.-In subpart II of this 
part, "control" means control by any means. 
§40103. Sovereignty and we of airspace 

(a) SOVEREIGNTY AND PUBLIC RIGHT OF TRAN
SIT.-(1) The United States Government has ex
clusive sovereignty of airspace of the United 
States. 

(2) A citizen of the United States has a public 
right of transit through the navigable airspace. 
To further that right, the Secretary of Trans
portation shall consult with the Architectural 
and Transportation Barriers Compliance Board 
established under section 502 of the Rehabilita
tion Act of 1973 (29 U.S.C. 792) before prescrib
ing a regulation or issuing an order or proce
dure that will have a significant impact on the 
accessibility of commercial airports or commer
cial air transportation tor handicapped individ
uals. 

(b) USE OF AIRSPACE.-(1) The Administrator 
of the Federal Aviation Administration shall de
velop plans and policy for the use of the navi
gable airspace and assign by regulation or order 
the use of the airspace necessary to ensure the 
safety of aircraft and the efficient use of air
space. The Administrator may modify or revoke 
an assignment when required in the public in
terest. 

(2) The Administrator shall prescribe air traf
fic regulations on the flight of aircraft (includ
ing regulations on safe altitudes) for-

( A) navigating, protecting, and identifying 
aircraft: 

(B) protecting individuals and property on the 
ground; 

(C) using the navigable airspace efficiently; 
and 

(D) preventing collision between aircraft, be
tween aircraft and land or water vehicles, and 
between aircraft and airborne objects. 

(3) To establish security provisions that will 
encourage and allow maximum use of the navi
gable airspace by civil aircraft consistent with 
national security, the Administrator, in con
sultation with the Secretary of Defense, shall-

( A) establish areas in the airspace the Admin
istrator decides are necessary in the interest of 
national defense; and 

(B) by regulation or order, restrict or prohibit 
flight of civil aircraft that the Administrator 
cannot identify, locate, and control with avail
able facilities in those areas. 

(4) Notwithstanding the military exception in 
section 553(a)(l) of title 5, subchapter II of 
chapter 5 of title 5 applies to a regulation pre
scribed under this subsection. 

(c) FOREIGN AIRCRAFT.-A foreign aircraft, 
not part of the armed forces of a foreign coun
try, may be navigated in the United States as 
provided in section 41703 of this title. 

(d) AIRCRAFT OF ARMED FORCES OF FOREIGN 
COUNTRIES.-Aircratt of the armed forces of a 
foreign country may be navigated in the United 
States, including the Canal Zone, only when 
authorized by the Secretary of State. 

(e) NO EXCLUSIVE RIGHTS AT CERTAIN FACILI
TIES.-A person does not have an exclusive right 
to use an air navigation facility on which Gov
ernment money has been expended. However, 
providing services at an airport by only one 
fixed-based operator is not an exclusive right 
if-

(1) it is unreasonably costly, burdensome, or 
impractical for more than one fixed-based opera
tor to provide the services; and 

(2) allowing more than one fixed-based opera
tor to provide the services requires a reduction 
in space leased under an agreement existing on 
September 3, 1982, between the operator and the 
airport. 
§40104. Promotion of civil aeronautics and 

air commerce 
The Administrator of the Federal Aviation 

Administration shall encourage the development 
of civil aeronautics and air commerce in and 
outside the United States. In carrying out this 
section, the Administrator shall take action that 
the Administrator considers necessary to estab
lish, within available resources, a program to 
distribute civil aviation information in each re
gion served by the Administration. The program 
shall provide, on request, informational material 
and expertise on civil aviation to State and local 
school administrators, college and university of
ficials, and officers of other interested organiza
tions. 
§40105. International negotiatio1111, agree

ments, and obligatioru 
(a) ADVICE AND CONSULTATION.-The Sec

retary of State shall advise the Administrator of 
the Federal Aviation Administration and the 
Secretaries of Transportation and Commerce, 
and consult with them as appropriate, about ne
gotiations for an agreement with a government 
of a foreign country to establish or develop air 
navigation, including air routes and services. 
The Secretary of Transportation shall consult 
with the Secretary of State in carrying out this 
part to the extent this part is related to foreign 
air transportation. 

(b) ACTIONS OF SECRETARY AND ADMINIS
TRATOR.-(1) In carrying out this part, the Sec
retary of Transportation and the Adminis
trator-

(A) shall act consistently with obligations of 
the United States Government under an inter
national agreement; 

(B) shall consider applicable laws and re
quirements of a foreign country; and 

(C) may not limit compliance by an air carrier 
with obligations or liabilities imposed by the 
government of a foreign country when the Sec
retary takes any action related to a certificate 
of public convenience and necessity issued 
under chapter 411 of this title. 

(2) This subsection does not apply to an agree
ment between an air carrier or an officer or rep
resentative of an air carrier and the government 
of a foreign country, if the Secretary of Trans
portation disapproves the agreement because it 
is not in the public interest. Section 40106(b)(2) 
of this title applies to this subsection. 

(c) CONSULTATION ON INTERNATIONAL AIR 
TRANSPORTATION POLICY.-In carrying out sec
tion 40101(e) of this title, the Secretaries of State 

and Transportation, to the maximum extent 
practicable, shall consult on broad policy goals 
and individual negotiations with-

(1) the Secretaries of Commerce and Defense: 
(2) airport operators; 
(3) scheduled air carriers; 
( 4) charter air carriers; 
(5) airline labor; 
(6) consumer interest groups; 
(7) travel agents and tour organizers; and 
(8) other groups, institutions, and govern

mental authorities affected by international 
aviation policy. 

(d) CONGRESSIONAL OBSERVERS AT INTER
NATIONAL AVIATION NEGOTIATIONS.-The Presi
dent shall grant to at least one representative of 
each House of Congress the privilege of attend
ing international aviation negotiations as an 
observer if the privilege is requested in advance 
in writing. 
§40106. Emergency polDers 

(a) DEVIATIONS FROM REGULATIONS.-Appro
priate military authority may authorize aircraft 
of the armed forces of the United States to devi
ate from air traffic regulations prescribed under 
section 40103(b)(l) and (2) of this title when the 
authority decides the deviation is essential to 
the national defense because of a military emer
gency or urgent military necessity. The author
ity shall-

(1) give the Administrator of the Federal Avia
tion Administration prior notice of the deviation 
at the earliest practicable time; and 

(2) to the extent time and circumstances allow, 
make every reasonable effort to consult with the 
Administrator and arrange for the deviation in 
advance on a mutually agreeable basis. 

(b) SUSPENSION OF AUTHORITY.-(1) When the 
President decides that the government of a for
eign country is acting inconsistently with the 
Convention for the Suppression of Unlawful Sei
zure of Aircraft or that the government of a for
eign country allows territory under its jurisdic
tion to be used as a base of operations or train
ing of, or as a sanctuary for, or arms, aids, or 
abets, a terrorist organization that knowingly 
uses the unlawful seizure, or the threat of an 
unlawful seizure, of an aircraft as an instru
ment of policy, the President may suspend the 
authority of-

( A) an air carrier or foreign air carrier to pro
vide foreign air transportation to and from that 
foreign country; 

(B) a person to operate aircraft in foreign air 
commerce to and from that foreign country: 

(C) a foreign air carrier to provide foreign air 
transportation between the United States and 
another country that maintains air service with 
the foreign country; and 

(D) a foreign person to operate aircraft in for
eign air commerce between the United States 
and another country that maintains air service 
with the foreign country. 

(2) The President may act under this sub
section without notice or a hearing. The suspen
sion remains in effect [or as long as the Presi
dent decides is necessary to ensure the security 
of aircraft against unlawful seizure. Notwith
standing section 40105(b) of this title, the au
thority of the President to suspend rights under 
this subsection is a condition to a certificate of 
public convenience and necessity, air carrier op
erating certificate, foreign air carrier or foreign 
aircraft permit, or foreign air carrier operating 
specification issued by the Secretary of Trans
portation under this part. 

(3) An air carrier or foreign air carrier may 
not provide foreign air transportation, and a 
person may not operate aircraft in foreign air 
commerce, in violation of a suspension of au
thority under this subsection. 
§40107. Presidential trarufers 

(a) GENERAL AUTHORITY.-The President may 
transfer to the Administrator of the Federal 
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Aviation Administration a duty, power, activity, 
or facility of a department, agency, or instru
mentality of the executive branch of the United 
States Government, or an officer or unit ot a de
partment, agency, or instrumentality of the ex
ecutive branch, related primarily to selecting, 
developing, testing, evaluating, establishing, op
erating, or maintaining a system, procedure, fa
cility, or device tor safe and efficient air naviga
tion and air traffic control. In making a trans
fer, the President may transfer records and 
property and make officers and employees from 
the department, agency, instrumentality, or unit 
available to the Administrator. 

(b) DURING WAR.-If war occurs, the Presi
dent by executive order may transfer to the Sec
retary of Defense a duty, power, activity, or fa
cility of the Administrator. In making the trans
fer, the President may transfer records, prop
erty, officers, and employees of the Administra
tion to the Department of Defense. 
§40108. Training school.. 

(a) AUTHORITY TO OPERATE.-The Adminis
trator of the Federal Aviation Administration 
may operate schools to train officers and em
ployees of the Administration to carry out du
ties, powers, and activities of the Administrator. 

(b) ATTENDANCE.-The Administrator may au
thorize officers and employees of other depart
ments, agencies, or instrumentalities of the 
United States Government, officers and employ
ees of governments of foreign countries, and in
dividuals from the aeronautics industry to at
tend those schools. However, if the attendance 
of any of those officers, employees, or individ
uals increases the cost of operating the schools, 
the Administrator may require the payment or 
transfer ot amounts or other consideration to 
offset the additional cost. The amount received 
may be credited to the appropriation current 
when the expenditures are or were paid, the ap
propriation current when the amount is re
ceived, or both. 
§40109. Authority to exempt 

(a) AIR CARRIERS AND FOREIGN AIR CARRIERS 
NOT ENGAGED DIRECTLY IN OPERATING AIR
CRAFT.-(]) The Secretary of Transportation 
may exempt from subpart II of this part-

( A) an air carrier not engaged directly in op
erating aircraft in air transportation; or 

(B) a foreign air carrier not engaged directly 
in operating aircraft in foreign air transpor
tation. 

(2) The exemption is effective to the extent 
and for periods that the Secretary decides are in 
the public interest. 

(b) SAFETY REGULATION.-The Administrator 
of the Federal Aviation Administration may 
grant an exemption from a regulation prescribed 
in carrying out sections 40103(b)(1) and (2), 
40119, 44901, 44903, 44906, and 44935-44937 of this 
title when the Administrator decides the exemp
tion is in the public interest. 

(c) OTHER ECONOMIC REGULATION.-Except as 
provided in this section, the Secretary may ex
empt to the extent the Secretary ·COnsiders nec
essary a person or class ot persons trom a provi
sion of chapter 411, sections 41301-41306, 41308-
41310(a), 41501, 41503, 41504, 41506, 41510, 41511, 
41701, 41702, 41705-41709, 41711, 41712, and 
41731-41742, chapter 419, subchapter II of chap
ter 421, and section 46301(b) of this title, or a 
regulation or term prescribed under any of those 
provisions, when the Secretary decides that the 
exemption is consistent with the public interest. 

(d) LABOR REQUIREMENTS.-The Secretary 
may not exempt an air carrier from section 42112 
of this title. However, the Secretary may exempt 
from section 42112(b) (1) and (2) an air carrier 
not providing scheduled air transportation, and 
the operations conducted during daylight hours 
by an air carrier providing scheduled air trans
portation, when the Secretary decides that-

(1) because of the limited extent ot, or unusual 
circumstances affecting, the operation of the air 
carrier, the enforcement of section 42112(b) (1) 
and (2) ot this title is or would be an unreason
able burden on the air carrier that would ob
struct its development and prevent it from begin
ning or continuing operations; and 

(2) the exemption would not affect adversely 
the public interest. 

(e) MAXIMUM FLYING HOURS.-The Secretary 
may not exempt an air carrier under this section 
from a provision referred to in subsection (c) of 
this section, or a regulation or term prescribed 
under any of those provisions, that sets maxi
mum flying hours for pilots or copilots. 

(f) SMALLER AIRCRAFT.-(1) An air carrier is 
exempt from section 41101(a)(l) of this title, and 
the Secretary may exempt an air carrier from 
another provision of subpart II of this part, if 
the air carrier-

( A)(i) provides passenger transportation only 
with aircraft having a maximum capacity of 55 
passengers; or 

(ii) provides the transportation of cargo only 
with aircraft having a maximum payload of less 
than 18,000 pounds; and 

(B) complies with liability insurance require
ments and other regulations the Secretary pre
scribes. 

(2) The Secretary may increase the passenger 
or payload capacities when the public interest 
requires. 

(3)(A) An exemption under this subsection ap
plies to an air carrier providing air transpor
tation between 2 places in Alaska, or between 
Alaska and Canada, only if the carrier is au
thorized by Alaska to provide the transpor
tation. 

(B) The Secretary may limit the number or lo
cation of places that may be served by an air 
carrier providing transportation only in Alaska 
under an exemption from section 41101(a)(1) of 
this title, or the frequency with which the trans
portation may be provided, only when the Sec
retary decides that providing the transportation 
substantially impairs the ability of an air car
rier holding a certificate issued by the Secretary 
to provide its authorized transportation, includ
ing the minimum transportation requirement for 
Alaska specified under section 41732(b)(1)(B) of 
this title. 

(g) EMERGENCY AIR TRANSPORTATION BY FOR
EIGN AIR CARRIERS.-(]) To the extent that the 
Secretary decides an exemption is in the public 
interest, the Secretary may exempt by order a 
foreign air carrier from the requirements and 
limitations of this part tor not more than 30 
days to allow the foreign air carrier to carry 
passengers or cargo in interstate air transpor
tation in certain markets if the Secretary finds 
that-

( A) because of an emergency created by un
usual circumstances not arising in the normal 
course of business, air carriers holding certifi
cates under section 41102 ot this title cannot ac
commodate traffic in those markets; 

(B) all possible efforts have been made to ac
commodate the traffic by using the resources of 
the air carriers, including the use ot-

(i) foreign aircraft, or sections of foreign air
craft. under lease or charter to the air carriers; 
and 

(ii) the air carriers' reservations systems to the 
extent practicable; 

(C) the exemption is necessary to avoid unrea
sonable hardship for the traffic in the markets 
that cannot be accommodated by the air car
riers; and 

(D) granting the exemption will not result in 
an unreasonable advantage to any party in a 
labor dispute where the inability to accommo
date traffic in a market is a result of the dis
pute. 

(2) When the Secretary grants an exemption to 
a foreign air carrier under this subsection, the 
Secretary shall-

(A) ensure that air transportation that the 
foreign air carrier provides under the exemption 
is made available on reasonable terms; 

(B) monitor continuously the passenger load 
factor of air carriers in the market that hold 
certificates under section 41102 of this title; and 

(C) review the exemption at least every 30 
days to ensure that the unusual circumstances 
that established the need for the exemption still 
exist. 

(3) The Secretary may renew an exemption 
(including renewals) under this subsection tor 
not more than 30 days. An exemption may con
tinue for not more than 5 days after the un
usual circumstances that established the need 
tor the exemption cease. 

(h) NOTICE AND OPPORTUNITY FOR HEARING.
The Secretary may act under subsections (d) 
and (f)(3)(B) of this section only after giving the 
air carrier notice and an opportunity for a hear
ing. 
§40110. General procurement authority 

(a) GENERAL.-In carrying out this part, the 
Administrator of the Federal Aviation Adminis
tration may-

(1) acquire, to the extent that amounts are 
available for obligation, services or an interest 
in property, including an interest in airspace 
immediately adjacent to and needed for airports 
and other air navigation facilities owned by the 
United States Government and operated by the 
Administrator; 

(2) dispose of an interest in property for ade
quate compensation; and 

(3) construct and improve laboratories and 
other test /aciltties. 

(b) DUTIES AND POWERS.-When carrying out 
subsection (a) of this section, the Administrator 
of the Federal Aviation Administration-

(]) is the senior procurement executive re
ferred to in section 16(3) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 414(3)) tor 
approving the justification tor using procedures 
other than competitive procedures, as required 
under section 303(f)(1)(B)(iii) of the Federal 
Property and Administrative Services Act of 1949 
(41 U.S.C. 253(f)(1)(B)(iii)); and 

(2) may-
(A) lease an interest in property tor not more 

than 20 years; 
(B) consider the reasonable probable future 

use of the underlying land in making an award 
tor a condemnation of an interest in airspace; 

(C) construct, or acquire an interest in, a pub
lic building (as defined in section 13 of the Pub
lic Buildings Act of 1959 (40 U.S.C. 612)) only 
under a delegation of authority from the Admin
istrator of General Services; 

(D) use procedures other than competitive pro
cedures, as provided under section 303(c) of the 
Federal Property and Administrative Services 
Act of 1949 (41 U.S.C. 253(c)); and 

(E) dispose of property under subsection (a)(2) 
of this section, except for airport and airway 
property and technical equipment used tor the 
special purposes of the Administration, only 
under title II of the Federal Property and Ad
ministrative Services Act of 1949 (40 U.S.C. 481 et 
seq.). 
§40111. Multiyear procurement contracts for 

services and related items 
(a) GENERAL AUTHORITY.-Notwithstanding 

section 1341(a)(l)(B) ot title 31, the Adminis
trator ot the Federal Aviation Administration 
may make a contract of not more than 5 years 
tor the following types of services and items of 
supply related to those services tor which 
amounts otherwise would be available tor obli
gation only in the fiscal year for which appro
priated: 

(1) operation, maintenance, and support of fa
cilities and installations. 

(2) operation, maintenance, and modification 
of aircraft, vehicles, and other highly complex 
equipment. 



30108 CONGRESSIONAL RECORD-HOUSE November 5, 1991 
(3) specialized training requiring high quality 

instructor skills, including training of pilots and 
aircrew members and foreign language training. 

(4) base services, including ground mainte
nance, aircraft refueling, bus transportation, 
and refuse collection and disposal. 

(b) REQUIRED FINDINGS.-The Administrator 
may make a contract under this section only if 
the Administrator finds that-

(1) there will be a continuing requirement for 
the service consistent with current plans tor the 
proposed contract period; 

(2) providing the service will require a sub
stantial initial investment in plant or equip
ment, or will incur a substantial contingent li
ability for assembling, training, or transporting 
a specialized workforce; and 

(3) the contract will promote the best interests 
of the United States by encouraging effective 
competition and promoting economies in oper
ation. 

(C) CONSIDERATIONS.-When making a con
tract under this section, the Administrator shall 
be guided by the following: 

(1) The part of the cost of a plant or equip
ment amortized as a cost of contract perform
ance may not be more than the ratio between 
the period of contract performance and the an
ticipated useful commercial life (instead of phys
ical life) of the plant or equipment, considering 
the location and specialized nature of the plant 
or equipment, obsolescence, and other similar 
factors. 

(2) The Administrator shall consider the desir
ability of-

(A) obtaining an option to renew the contract 
for a reasonable period of not more than 3 
years, at a price that does not include charges 
tor nonrecurring costs already amortized; and 

(B) reserving in the Administrator the right, 
on payment of the unamortized part of the cost 
of the plant or equipment, to take title to the 
plant or equipment under appropriate cir
cumstances. 

(d) ENDING CONTRACTS.-A contract made 
under this section shall be ended if amounts are 
not made available to continue the contract into 
a subsequent fiscal year. The cost of ending the 
contract may be paid trom-

(1) an appropriation originally available tor 
carrying out the contract; 

(2) an appropriation currently available tor 
procuring the type of service concerned and not 
otherwise obligated; or 

(3) amounts appropriated for payments to end 
the contract. 
§40112. Multiyear procurenu!nt contract• for 

properly 
(a) GENERAL AUTHORITY.-Notwithstanding 

section 1341(a)(1)(B) of title 31 and to the extent 
that amounts otherwise are available tor obliga
tion, the Administrator of the Federal Aviation 
Administration may make a contract of more 
than one but not more than 5 fiscal years to 
purchase property, except a contract to con
struct, alter, or make a major repair or improve
ment to real property or a contract to purchase 
property to which section 111 of the Federal 
Property and Administrative Services Acto[ 1949 
(40 U.S.C. 759) applies. 

(b) REQUIRED FIND/NGS.-The Administrator 
may make a contract under this section if the 
Administrator finds that-

(1) the contract will promote the safety or effi
ciency of the national airspace system and will 
result in reduced total contract costs; 

(2) the minimum need [or the property to be 
purchased is expected to remain substantially 
unchanged during the proposed contract period 
in terms of production rate, procurement rate, 
and total quantities; 

(3) there is a reasonable expectation that 
throughout the proposed contract period the Ad
ministrator will request appropriations tor the 

contract at the level required to avoid cancella
tion; 

(4) there is a stable design [or the property to 
be acquired and the technical risks associated 
with the property are not excessive; and 

(5) the estimates of the contract costs and the 
anticipated savings from the contract are realis
tic. 

(c) REGULATIONS.-The Administrator shall 
prescribe regulations tor acquiring property 
under this section to promote the use of con
tracts under this section in a way that will 
allow the most efficient use of those contracts. 
The regulations may provide for a cancellation 
provision in the contract to the extent the provi
sion is necessary and in the best interest of the 
United States. The provision may include con
sideration of recurring and nonrecurring costs 
of the contractor associated with producing the 
item to be delivered under the contract. The reg
ulations shall provide that, to the extent prac
ticable-

(1) to broaden the aviation industrial base-
( A) a contract under this section shall be used 

to seek, retain, and promote the use under that 
contract of subcontractors, vendors, or suppli
ers; and 

(B) on accrual of a payment or other benefit 
accruing on a contract under this section to a 
subcontractor, vendor, or supplier participating 
in the contract, the payment or benefit shall be 
delivered in the most expeditious way prac
ticable; and 

(2) this section and regulations prescribed 
under this section may not be carried out in a 
way that precludes or curtails the existing abil
ity of the Administrator to provide [or-

( A) competition in producing items to be deliv
ered under a contract under this section; or 

(B) ending a prime contract when perform
ance is deficient with respect to cost, quality, or 
schedule. 

(d) CONTRACT PROV/SIONS.-(1) A contract 
under this section may-

( A) be used [or the advance procurement of 
components, parts, and material necessary to 
manufacture equipment to be used in the na
tional airspace system; 

(B) provide that performance under the con
tract after the first year is subject to amounts 
being appropriated; and 

(C) contain a negotiated priced option for 
varying the number of end items to be procured 
over the period of the contract. 

(2) If feasible and practicable, an advance 
procurement contract may be made to achieve 
economic-lot purchases and more efficient pro
duction rates. 

(e) CANCELLATION PAYMENT AND NOTICE OF 
CANCELLATION CEIL/NG.-(1) If a contract under 
this section provides that performance is subject 
to an appropriation being made, it also may pro
vide for a cancellation payment to be made to 
the contractor if the appropriation is not made. 

(2) Before awarding a contract under this sec
tion containing a cancellation ceiling of more 
than $100,000,000, the Administrator shall give 
written notice of the proposed contract and can
cellation ceiling to the Committee on Commerce, 
Science, and Transportation of the Senate and 
the Committee on Public Works and Transpor
tation of the House of Representatives. The con
tract may not be awarded until the end o[ the 
30-day period beginning on the date of the no
tice. 

(f) ENDING CONTRACTS.-A contract made 
under this section shall be ended if amounts are 
not made available to continue the contract into 
a subsequent fiscal year. The cost o[ ending the 
contract may be paid from-

(1) an appropriation originally available tor 
carrying out the contract; 

(2) an appropriation currently available for 
procuring the type of property concerned and 
not otherwise obligated; or 

(3) amounts appropriated [or payments to end 
the contract. 
§40118. AdminiBtrative 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation (or the Administrator of the 
Federal Aviation Administration with respect to 
aviation safety duties and powers designated to 
be carried out by the Administrator) may take 
action the Secretary or Administrator, as appro
priate, considers necessary to carry out this 
part, including conducting investigations, pre
scribing regulations, standards, and procedures, 
and issuing orders. 

(b) HAZARDOUS MATERIAL.-In carrying out 
this part, the Secretary has the same authority 
to regulate the transportation of hazardous ma
terial by air that the Secretary has under sec
tion 5103 of this title. However, this subsection 
does not prohibit or regulate the transportation 
of a firearm (as defined in section 232 of title 18) 
or ammunition for a firearm, when transported 
by an individual for personal use. 

(c) GOVERNMENTAL ASSISTANCE.-The Sec
retary (or the Administrator of the Federal 
Aviation Administration with respect to aviation 
safety duties and powers designated to be car
ried out by the Administrator) may use the as
sistance of the Administrator of the National 
Aeronautics and Space Administration and any 
research or technical department, agency, or in
strumentality of the United States Government 
on matters related to aircraft fuel and oil, and 
to the design, material, workmanship, construc
tion, performance, maintenance, and operation 
of aircraft, aircraft engines, propellers, appli
ances, and air navigation facilities. Each de
partment, agency, and instrumentality may con
duct scientific and technical research, investiga
tions, and tests necessary to assist the Secretary 
or Administrator of the Federal Aviation Admin
istration in carrying out this part. This part 
does not authorize duplicating laboratory re
search activities of a department, agency, or in
strumentality. 

(d) INDEMNIFICATION.-The Administrator of 
the Federal Aviation Administration may in
demnify an officer or employee of the Adminis
tration against a claim or judgment arising out 
of an act that the Administrator decides was 
committed within the scope of the official duties 
of the officer or employee. 
§40114. Report• and record8 

(a) WRITTEN REPORTS.-(1) Except as provided 
in this part, the Secretary of Transportation (or 
the Administrator of the Federal Aviation Ad
ministration with respect to aviation safety du
ties and powers designated to be carried out by 
the Administrator) shall make a written report 
of each proceeding and investigation under this 
part in which a formal hearing was held and 
shall provide a copy to each party to the pro
ceeding or investigation. The report shall in
clude the decision, conclusions, order, and re
quirements of the Secretary or Administrator as 
appropriate. 

(2) The Secretary (or the Administrator with 
respect to aviation safety duties and powers des
ignated to be carried out by the Administrator) 
shall have all reports, orders, decisions, and reg
ulations the Secretary or Administrator, as ap
propriate, issues or prescribes published in the 
form and way best adapted tor public use. A 
publication of the Secretary or Administrator is 
competent evidence of its contents. 

(b) PUBLIC RECORDS.-Except as provided in 
subpart II of this part, copies of tariffs and ar
rangements filed with the Secretary under sub
part II, and the statistics, tables, and figures 
contained in reports made to the Secretary 
under subpart II, are public records. The Sec
retary is the custodian of those records. A public 
record, or a copy or extract of it, certified by the 
Secretary under the seal of the Department of 
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'J:rransportation is competent evidence in an in
vestigation by the SeC'T!etar.y and .in a judicial 
proceeding. 
§MJ116. Withholding information 

(a) OBJECTIONS TO DISCLOSURE.-(]) A person 
mOJJ object to the public disclosure of informa
tion-

( A) in a record filed atnder ,this part; or 
(B) obtained under ~hlis ;part by the Secretary 

of Transportation or State or the United States 
Postal Service. 

(2) An objection must be in wri1Jing and must 
state the reasons for the objection. The Sec
retary of Transportation or State or the Postal 
Service shall order the information withheld 
from public disclosure when the appropriate 
Secretary or the Postal Service decides that dis
closure of the information would-

( A) prejudice the United States Government in 
preparing and presenting its position in inter
national negotiations; or 

(B) have an adverse effect on the competitive 
position of an air carrier in foreign air transpor
tation. 

(b) WITHHOLDING INFORMATION FROM CON
GRESS.-This section does not authorize infor
mation to be withheld from a committee of Con
gress authorized to have the information. 
§40116. State taxation 

(a) DEFINITION.-ln this section, "State" in
cludes the District of Columbia, a territory or 
possession of the United States, and a political 
authority of at least 2 States. 

(b) PROHIBITIONS.-Except as provided in sub
section (c) of this section and section 40117 of 
this title, a State or political subdivision of a 
State may not levy or collect a tax, tee, head 
charge, or other charge on-

(1) an individual traveling in air commerce; 
(2) the transportation of an individual travel

ing in air commerce; 
(3) the sale of air transportation; or 
(4) the gross receipts from that air commerce 

or transportation. 
(c) AIRCRAFT TAKING O.FiF OR LANDING IN 

ST ATE.-A State or political subdivision of a 
'State may levy ·or collect a tax on or related to 
a flight of a commercial aircraft tOT an activity 
or service on the 'aircraft only if the aircraft 
takes off or lani:!s in the State or political sub
division as part oj the flight. 

(d) UNREASONMJIJE BURDENS AND DJSCIUMINA
!J'ION AGAINST ]NfJ'PJBSTATE COMMERCE.-(1) In 
this subsection-

(A) "air carrier transportation property" 
means property (as defined by the Secretary of 
Transportation) that an air carrier providing air 
transportation owns orr uses. 

(B) "assessment" means valuation tor a prop
erty tax levied by a taring district. 

{C) ·"assessment jurisdiction" means a geo
graphical area in a State used in determining 
the assessed value of property for ad valorem 
taxation. 

(D) .. commercial and industrial property" 
means property (except transportation property 
and land used primarily for agriculture or tim
ber growing) devoted to a commercial or indus
trial use and subject to a property tax levy. 

(2)(A) A State, political subdivision of a State, 
or authority ac.ting tor a State or political sub
division may not do any of the following acts 
because those acts unreasonably burden and 
discriminate against interstate commerce: 

(i) assess air carrier transportation property 
at a value that has a higher ratio to the true 
market value of the property than the ratio that 
the assessed value of other commercial and in
dustrial property of the same type in the same 
assessment jurisdiction has to the true market 
value of the other commercial and industrial 
property. 

(ii) levy or collect a tax on an assessment that 
may not be made under clause (i) of this sub
paragraph. 

(iii) levy or collect an ad valorem property tax 
on air carrier transportation property at a tax 
rate grea·ter than the tax rate applicable to com
mencial a.n.d industrial property in the same as
sessment jurisdiction. 

(B) Subparagraph (A) of this paragraph does 
not apply to an in lieu tax completely used /<Or 
air-port and aeronautical purposes. 

(e) OTHER ALLOWABLE TAXES AND CHARGES,
Except as provided in subsection (d) of this sec
tion, a State or political subdivision of a State 
may levy ·or collect-

(1) taxes (except those tcu:es enumerated i ·n 
subsection (b) of this section), including prop
erty taxes, net income taxes, franchise taxes, 
and sales or use _taxes on the sale of goods or 
services; and 

(2) reasonable renta1 charges, landing tees, 
and other service charges from aircr:aft opera
tors for using airport faci·lities of an airport 
owned or operated by that State or subdivi-sion. 

(f) PAY OF AIR CARRIER EMPLOYEES.-(1) l:n 
this subsection-

( A) "pay" means money received by an ,em
ployee tor services. 

(B) "State" means a State of the United 
States, the District of Columbia, and a territory 
or possession of the United States. 

(C) an employee is deemed to have earned 50 
percent of the employee's pay in a State or polit
ical subdivision of a State in which the sched
uled flight time of the employee in the -State or 
subdivision is more than 50 percent of the total 
scheduled flight ·time of the employee when em
ployed during the calendar year. 

(2) The pay of an employee of an air carrier 
having regularly assigned duties on aircraft in 
at least .2 States is subject to the income tax laws 
of only the following: 

(A) the State or political subdivision of the 
State that is the residence of the employee. 

(B) the State or political subdivision of the 
State in which the employee earns more than 50 
peroent of the pay received by the employee 
from the carrier. 
§40117. Pa.uenger facility fee• 

(a) DEFINITIONS.-ln this section-
(1) "airport", "commercial service airport", 

and "public agency" have the same meanings 
given those terms in section 47102 of this title. 

(2) "eligible agen·cy" means a public agency 
that controls a commercial service airport. 

(3) "eligible a.irport-related project" means a 
project-

( A) tor airport development or airport plan
ning under subchapter I of chapter 471 of this 
title; 

(B) /<Or terminal development described in sec
.tion 47109(d) of this title; 

(C) for airport noise capability planning 
under section 47505 of this title; 

(D) to carry out noise compatibility measures 
eligible for assistance under section 47504 of this 
title, whether or not a program for those meas
ures has been approved under section 47504; and 

(E) for constructing gates and related areas at 
which passengers board or exit aircraft. 

(4) "passenger facility fee" means a tee im
posed under this section. 

(5) "passenger facility revenue" means reve
nue derived from a passenger facility tee. 

(b) GENERAL AUTHORITY.-(1) The Secretary 
of Transportation may authorize under this sec
tion an eligible agency to impose a passenger fa
cility fee of $1, $2, or $3 on each paying pas
senger of an air carrier or foreign air carrier 
boarding an aircraft at an airport the agency 
controls to finance an eligible airport-related 
project, including making payments for debt 
service on indebtedness incurred to carry out 
the project, to be carried out in connection with 
the airport or any other airport the agency con
trols. 

(2) A State, political subdivision of a State, or 
authority of a State or political subdivision that 

is not the eligible agency may not regulate or 
prohibit the imposition or collection of a pas
senger facility tee or the use of the passenger fa
cility revenue. 

(3) A passenger facility tee may be imposed on 
a passenger of an air carrier or foreign air car
rier originating or connecting at the commercial 
service airport that the agency controls. 

(c) APPL/CATIONS.-(1) An eligible agency 
must submit to the Secretary an application for 
authority to impose a passenger facility fee. The 
application shall contain information and be in 
the form that the Secretary may require by regu
lation. 

(2) Before submitting an application, the eligi
ble agency must provide reasonable notice to, 
and an opportunity for consultation with, air 
ca-rriers and foreign air carriers operating at the 
airport. The Secretary shall prescribe regula
tions that define reasonable notice and contain 
at least the following requirements: 

(A) The agency must provide written notice of 
individual projects being considered for financ
ing by a passenger facility fee and the date and 
location of a meeting to present the projects to 
air carriers and foreign air carriers operating at 
the airport. 

(B) Not later than 30 days after written notice 
is provided under subparagraph (A) of this 
paragraph, each air carrier and foreign air car
rier operating at the airport must provide to the 
agency written notice of receipt of the notice. 
Failure of a carrier to provide the notice may be 
deemed certification of agreement with the 
project by the carrier under subparagraph (D) 
of this paragraph. 

(C) Not later than 45 days after written notice 
is provided under subparagraph (A) of this 
paragraph, the agency must conduct a meeting 
to provide air carriers and foreign air carriers 
with descriptions of projects and justifications 
and a detailed financial plan for projects. 

(D) Not later than 30 days after the meeting, 
each air carrier and foreign air carrier must 
provide to the agency certification of agreement 
or disagreement with projects (or total plan for 
the projects). Failure to provide the certification 
is deemed certification of agreement with the 
project by the carrier. A certification of dis
agreement is void if it does not contain the rea
sons tor the disagreement. 

(3) After receiving an application, the Sec
retary shall provide notice and an opportunity 
to air carriers, foreign air carriers, and other in
terested persons to comment on the application. 
The Secretary shall make a final decision on the 
application not later than 120 days after receiv
ing it. 

(d) LIMITATIONS ON APPROVING APPL/CA
TIONS.-The Secretary may approve an applica
tion that an eligible agency has submitted under 
subsection (c) of this section to finance a spe
cific project only if the Secretary finds, based on 
the application, that-

(1) the amount and duration of the proposed 
passenger facility fee will result in revenue (in
cluding interest and other returns on the reve
nue) that is not more than the amount nec
essary to finance the specific project; and 

(2) each project is an eligible airport-related 
project that will-

( A) preserve or enhance capacity, safety, or 
security of the national air transportation sys
tem; 

(B) reduce noise resulting from an airport that 
is part of the system; or 

(C) provide an opportunity for enhanced com
petition between or among air carriers and for
eign air carriers. 

(e) LIMITATIONS ON IMPOSING FEES.-(1) An 
eligible agency may impose a passenger facility 
fee only-

( A) if the Secretary approves an application 
that the agency has submitted under subsection 
(c) of this section; and 
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(B) subject to terms the Secretary may pre

scribe to carry out the objectives of this section. 
(2) A passenger facility tee may not be col

lected from a passenger-
( A) tor more than 2 boardings on a one-way 

trip or a trip in each direction of a round trip; 
(B) for the boarding to an eligible place under 

subchapter II of chapter 417 of this title for 
which essential air service compensation is paid 
under subchapter II; and 

(C) tor a project the Secretary does not ap
prove under this section before October 1, 1992, 
i!-

(i) during the fiscal years ending September 
30, 1991, and 1992, the total amount available tor 
obligation under section 48103 of this title is less 
than $3,700,000,000; 

(ii) during the fiscal year ending September 
30, 1991, the total amount available for obliga
tion under subchapter II of chapter 417 of this 
title is less than $26,600,000; or 

(iii) during the fiscal year ending September 
30, 1992, the total amount available for obliga
tion under subchapter II of chapter 417 of this 
title is less than $38,600,000. 

(f) LIMITATIONS ON CONTRACTS, LEASES, AND 
USE AGREEMENTS.-(1) A contract between an 
air carrier or foreign air carrier and an eligible 
agency made at any time may not impair the 
authority of the agency to impose a passenger 
facility tee or to use the passenger facility reve
nue as provided in this section. 

(2) A project financed with a passenger facil
ity tee may not be subject to an exclusive long
term lease or use agreement of an air carrier or 
foreign air carrier, as defined by regulations of 
the Secretary. 

(3) A lease or use agreement of an air carrier 
or foreign air carrier related to a project whose 
construction or expansion was financed with a 
passenger facility fee may not restrict the eligi
ble agency from financing, developing, or as
signing new capacity at the airport with pas
senger facility revenue. 

(g) TREATMENT OF REVENUE.-(1) Passenger 
facility revenue is not airport revenue for pur
poses of establishing a rate, tee, or charge under 
a contract between an eligible agency and an 
air carrier or foreign air carrier. 

(2) An eligible agency may not include in its 
rate base the part of the capital costs of a 
project paid tor by using passenger facility reve
nue to establish a rate, tee, or charge under a 
contract between the agency and an air carrier 
or foreign air carrier. 

(3) For a project tor terminal development, 
gates and related areas, or a facility occupied or 
used by at least one air carrier or foreign air 
carrier on an exclusive or preferential basis, a 
rate, fee, or charge payable by an air carrier or 
foreign air carrier using the facilities must at 
least equal the rate, tee, or charge paid by an 
air carrier or foreign air carrier using a similar 
facility at the airport that was not financed 
with passenger facility revenue. 

(h) COMPLIANCE.-(1) As necessary to ensure 
compliance with this section, the Secretary shall 
prescribe regulations requiring recordkeeping 
and auditing of accounts maintained by an air 
carrier or foreign air carrier and its agent col
lecting a passenger facility tee and by the eligi
ble agency imposing the tee. 

(2) The Secretary periodically shall audit and 
review the use by an eligible agency of pas
senger facility revenue. After review and a pub
lic hearing, the Secretary may end any part of 
the authority of the agency to impose a pas
senger facility tee to the extent the Secretary de
cides that the revenue is not being used as pro
vided in this section. 

(3) The Secretary may set off amounts nec
essary to ensure compliance with this section 
against amounts otherwise payable to an eligi
ble agency under subchapter I of chapter 471 of 

this title if the Secretary decides a passenger fa
cility fee is excessive or that passenger facility 
revenue is not being used as provided in this 
section. 

(i) REGULATIONS.-The Secretary shall pre
scribe regulations necessary to carry out this 
section. The regulations-

(1) may prescribe the time and form by which 
a passenger facility tee takes effect; and 

(2) shall-
( A) require an air carrier or foreign air carrier 

and its agent to collect a passenger facility fee 
that an eligible agency imposes under this sec
tion; 

(B) establish procedures for handling andre
mitting money collected; 

(C) ensure that the money, less a uniform 
amount the Secretary determines reflects the av
erage necessary and reasonable expenses (net of 
interest accruing to the carrier and agent after 
collection and before remittance) incurred in 
collecting and handling the tee, is paid prompt
ly to the eligible agency tor which they are col
lected; and 

(D) require that the amount collected for any 
air transportation be noted on the ticket tor 
that air transportation. 
§40118. Government-financed air tran~~por· 

tation 
(a) TRANSPORTATION BY AIR CARRIERS HOLD

ING CERTIFICATES.-A department, agency, or 
instrumentality of the United States Govern
ment shall take necessary steps to ensure that 
the transportation of passengers and property 
by air is provided by an air carrier holding a 
certificate under section 41102 of this title i!-

(1) the department, agency, or instrumental
ity-

( A) obtains the transportation for itself or in 
carrying out an arrangement under which pay
ment is made by the Government or payment is 
made from amounts provided tor the use of the 
Government; or 

(B) provides the transportation to or tor a for
eign country or international or other organiza
tion without reimbursement; 

(2) the transportation is authorized by the cer
tificate or by regulation or exemption of the Sec
retary of Transportation; and 

(3) the air carrier is-
( A) available, if the transportation is between 

a place in the United States and a place outside 
the United States; or 

(B) reasonably available, if the transportation 
is between 2 places outside the United States. 

(b) TRANSPORTATION BY FOREIGN AIR CAR
RIERS.-This section does not preclude the 
transportation of passengers and property by a 
foreign air carrier if the transportation is pro
vided under a bilateral or multilateral air trans
portation agreement to which the Government 
and the government of a foreign country are 
parties if the agreement-

(1) is consistent with the goals tor inter
national aviation policy of section 40101(e) of 
this title; and 

(2) provides tor the exchange of rights or bene
fits of similar magnitude. 

(c) PROOF.-The Comptroller General shall 
allow the expenditure of an appropriation for 
transportation in violation of this section only 
when satisfactory proof is presented showing 
the necessity tor the transportation. 

(d) TRANSPORTATION BY FOREIGN AIR CAR
RIERS.-Notwithstanding subsections (a) and (c) 
of this section, any amount appropriated to the 
Secretary of State, the Director of the United 
States Information Agency, the Director of the 
United States International Development Co
operation Agency, or the Director of the Arms 
Control and Disarmament Agency may be used 
to pay tor the transportation of an officer or em
ployee of the Department of State or one of 
those agencies, a dependent of the officer or em-

ployee, and accompanying baggage, by a foreign 
air carrier when the transportation is between 2 
places outside the United States. 

(e) RELATIONSHIP TO OTHER LAWS.-This sec
tion does not affect the application of the anti
discrimination provisions of this part. 
§40119. Security and reaearch and develop· 

ment activitie• 
(a) GENERAL REQUIREMENTS.-The Adminis

trator of the Federal Aviation Administration 
shall conduct research (including behavioral re
search) and development appropriate to develop, 
modify, test, and evaluate a system, procedure, 
facility, or device to protect passengers and 
property against acts of criminal violence and 
aircraft piracy. 

(b) DISCLOSURE.-(1) Notwithstanding section 
552 of title 5, the Administrator shall prescribe 
regulations prohibiting disclosure of information 
obtained or developed in carrying out security 
or research and development activities under 
section 44501(a) or (d), 44502(a)(1) or (3), (b), or 
(c), 44504, 44505, 44507, 44508, 44511, 44512, 44513, 
44901, 44903(a), (b), (c), or (e), 44905, 44912, 
44935, 44936, or 44938(a) or (b) of this title if the 
Administrator decides disclosing the information 
would-

( A) be an unwarranted invasion of personal 
privacy; 

(B) reveal a trade secret or privileged or con
fidential commercial or financial information; or 

(C) be detrimental to the safety of passengers 
in air transportation. 

(2) Paragraph (1) of this subsection does not 
authorize information to be withheld from a 
committee of Congress authorized to have the 
information. 

(c) TRANSFERS OF DUTIES AND POWERS PRO
HIBITED.-Except as otherwise provided by law, 
the Administrator may not transfer a duty or 
power under this section to another department, 
agency, or instrumentality of the United States 
Government. 
§40120. Relation.hip to other law• 

(a) NONAPPLICATION.-Except as provided in 
the International Navigational Rules Act of 1977 
(33 U.S.C. 1601 et seq.), the navigation and ship
ping laws of the United States and the rules for 
the prevention of collisions do not apply to air
craft or to the navigation of vessels related to 
those aircraft. 

(b) EXTENDING APPLICATION OUTSIDE UNITED 
STATES.-The President may extend (in the way 
and tor periods the President considers nec
essary) the application of this part to outside 
the United States when-

(1) an international arrangement gives the 
United States Government authority to make the 
extension; and 

(2) the President decides the extension is in 
the national interest. 

(C) ADDITIONAL REMEDIES.-A remedy under 
this part is in addition to any other remedies 
provided by law. 

SUBPART II-ECONOMIC REGULATION 
CHAPTER 411---AIR CARRIER 

CERTIFICATES 
Sec. 
41101. Requirement for a certificate. 
41102. General, temporary, and charter air 

transportation certificates of air 
carriers. 

41103. All-cargo air transportation certificates 
of air carriers. 

41104. Additional limitations and requirements 
of charter air carriers. 

41105. Transfers of certificates. 
41106. Airlift service. 
41107. Transportation of mail. 
41108. Applications tor certificates. 
41109. Terms of certificates. 
41110. Effective periods and amendments, 

modifications, suspensions, and 
revocations of certificates. 
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41111. Simplified procedure to apply tor, 

amend, modify, suspend, and 
transfer certificates. 

41112. Liability insurance and financial re
sponsibility. 

§41101. Requirement for a certificate 
(a) GENERAL.-Except as provided in this 

chapter or another law-
(1) an air carrier may provide air transpor

tation only if the air carrier holds a certificate 
issued under this chapter authorizing the air 
transportation; 

(2) a charter air carrier may provide charter 
air transportation only if the charter air carrier 
holds a certificate issued under this chapter au
thorizing the charter air transportation; and 

(3) an air carrier may provide all-cargo air 
transportation only if the air carrier holds a 
certificate issued under this chapter authorizing 
the all-cargo air transportation. 

(b) THROUGH SERVICE AND JOINT TRANSPOR
TATION.-A citizen of the United States provid
ing transportation in a State of passengers or 
property .as a common carrier tor compensation 
with aircraft capable of carrying at least 30 pas
sengers, under authority granted by the appro
priate State authority-

(1) may provide transportation for passengers 
and property that includes through service by 
the citizen over its routes in the State and in air 
transportation by an air carrier or foreign air 
carrier; and 

(2) subject to sections 41309 and 42111 of this 
title, may make an agreement with an air car
rier or foreign air carrier to provide the joint 
transportation. 

(c) PROPRIETARY OR EXCLUSIVE RIGHT NOT 
CONFERRED.-A certificate issued under this 
chapter does not confer a proprietary or exclu
sive right to use airspace, an airway of the 
United States, or an air navigation facility. 
§41102. General, temporary, a1Jd charter air 

tramportation certificate• of air carrier• 
(a) /SSUANCE.-The Secretary of Transpor

tation may issue a certificate of public conven
ience and necessity to a citizen of the United 
States authorizing the citizen to provide any 
part ot the following air transportation the citi
zen has applied for under section 41108 of this 
title: 

(1) air transportation as an air carrier. 
(2) temporary air transportation as an air car

rier tor a limited period. 
(3) charter air transportation as a charter air 

carrier. 
(b) FINDINGS REQUIRED FOR ]SSUANCE.-(1) 

Before issuing a oertirteate under subsection (a) 
ot this section, the Secretary must find that the 
citizen is fit, willing, and able to provide the 
transportation to be authorized by the certifi
cate and to comply with this part and regula
tions of the Secretary. 

(2) In addition to the findings under para
graph (1) of this subsection, the Secretary, be
fore issuing a certificate under subsection (a) of 
thil section for foreign air traruportation, must 
find that the transportation is consistent with 
the public convenience and necessity. 

(c) TEMPORARY CERTIFICATES.-The Secretary 
may issue a certtrteate under subsection {a) of 
this section tor interstate air transportation (ex
cept the transportation of passengers) or foreign 
air transportation tor a temporary period of 
time (whether the application is tor permanent 
or temporary authority) when the Secretary de
cides that a test period is desirable-

(1) to decide if the projected services, effi
ciencies, methods, and rates and the projected 
results will materialize and remain tor a sus
tained period of time; or 

(2) to evaluate the new transportation. 
(d) FOREIGN AIR TRANSPORTATION.-The Sec

retary shall submit each decision authorizing 

the provision of foreign air transportation to the 
President under section 41307 of this title. 
§41103. All-cargo air tramportation certifi· 

catea of air carriera 
(a) APPLICATIONS.-A citizen of the United 

States may apply to the Secretary of Transpor
tation for a certificate authorizing the citizen to 
provide all-property air transportation. The ap
plication must contain information and be in 
the form the Secretary by regulation requires. 

(b) JsSUANCE.-Not later than 180 days after 
an application tor a certificate is filed under 
this section, the Secretary shall issue the certifi
cate to a citizen ot the United States authoriz
ing the citizen, as an air carrier, to provide any 
part of the all-cargo air transportation applied 
tor unless the Secretary finds that the citizen is 
not fit, willing, and able to provide the all-cargo 
air transportation to be authorized by the cer
tificate and to comply with regulations of the 
Secretary. 

(c) TERMS.-The Secretary may impose terms 
the Secretary considers necessary when issuing 
a certificate under this section. However, the 
.Secretary may not impose terms that restrict the 
places served or rates charged by the holder of 
the certificate. 

(d) EXEMPTIONS AND STATUS.-A citizen issued 
a certificate under this section-

(1) is exempt in providing the transportation 
under the certificate from the requirements of

{ A) section 41101(a)(1) of this title and regula
tions or procedures prescribed under section 
41101(a)(l); and 

(B) other provisions of this part and regula
tions or procedures prescribed under those pro
visions when the Secretary finds under regula
tions of the Secretary that the exemption is ap
propriate; and 

(2) is an air carrier under this part except to 
the extent the carrier is exempt under this sec
tion from a requirement of this part. 
§41104. Additional Umitatiom a1Jd require

FMnt• of charter air carriera 
(a) RESTRICTIONS.-The Secretary of Trans

portation may prescribe a regulation or issue an 
order restricting the marketabiltty, flexibility, 
accessibility, or variety of charter air transpor
tation provided under a certificate issued under 
section 41102 of this title only to the extent re
quired by the public interest. A regulation pre
scribed or order issued under this subsection 
may not be more restrictive than a regulation re
lated to charter air transportation that was in 
effect on October 1, 1978. 

(b) ALASKA.-An air carrier holding a certifi
cate issued under section 41102 of this title may 
provide charter air transportation between 
places in Alaska only to the extent the Secretary 
decides the transportation is required by public 
convenience and necessity. The Secretary may 
make that decision when issuing, amending, or 
modifying the certirteate. This subsection does 
not apply to a certificate issued under section 
41102 to a citizen ot the United States who, be
tore July 1, 1977-

(1) maintained a principal place of business in 
Alaska; and 

(2) conducted air transport operations be
tween places in Alaska with aircraft with a cer
tificate for gross takeoff weight of more than 
40,000 pounds. 

{c) SUSPENSIONS.-(1) The Secretary shall SUS
pend tor not more than 30 days any part of the 
certificate of a charter air carrier if the Sec
retary decides that the failure of the carrier to 
comply with the requirements described in sec
tions 41110(e) and 41112 of this title, or a regula
tion or order of the Secretary under section 
41110(e) or 41112, requires immediate suspension 
in the interest of the rights, welfare, or safety of 
the public. The Secretary may act under this 
paragraph without notice or a hearing. 

(2) The Secretary shall begin immediately a 
hearing to decide if the certificate referred to in 
paragraph (1) of this subsection should be 
amended, modified, suspended, or revoked. Until 
the hearing is completed, the Secretary may sus
pend the certificate for additional periods total
ing not more than 60 days. If the Secretary de
cides that the carrier is complying with the re
quirements described in sections 41110(e) and 
41112 ot this title and regulations and orders 
under sections 41110(e) and 41112, the Secretary 
immediately may end the suspension period and 
proceeding begun under this subsP.ction. How
ever, the Secretary is not prevented from impos
ing a civil penalty on the carrier tor violating 
the requirements described in section 41110(e) or 
41112 or a regulation or order under section 
41110(e) or 41112. 
§41105. Tranafera of certificate• 

(a) GENERAL.-A certificate issued under sec
tion 41102 of this title may be transferred only 
when the Secretary of Transportation approves 
the transfer as being consistent with the public 
interest. 

(b) CERTIFICATION TO CONGRESS.-When a cer
tirteate is transferred, the Secretary shall certify 
to the Committee on Commerce, Science, and 
Transportation of the Senate and the Committee 
on Public Works and Transportation of the 
House ot Representatives that the transfer is 
consistent with the public interest. The Sec
retary shall include with the certification a re
port analyzing the effects of the transfer on-

(1) the viability of each carrier involved in the 
transfer; 

{2) competition in the domestic airline indus
try; and 

(3) the trade position of the United States in 
the international air transportation market. 
§41106. Airli/f aervice 

(a) GENERAL.-(1) Except as provided in sub
section (b) of this section, the transportation of 
passengers or property by transport category 
aircraft in interstate air transportation obtained 
by the Secretary of Defense or the Secretary of 
a military department through a contract of at 
least 31 days tor airlift service in the United 
States may be provided only by an air carrier 
that-

( A) has aircraft in the civil reserve air fleet or 
offers to place the aircraft in that fleet; and 

(B) holds a certificate issued under section 
41102 of this title. 

(2) The Secretary of Transportation shall act 
as expeditiously as possible on an application 
tor a certificate under section 41102 of this title 
to provide airlift service. 

(b) EXCEPTION.-When the Secretary of De
fense decides that no air carrier holding a cer
tificate under section 41102 is capable of provid
ing, and willing to provide, the airlift service, 
the Secretary of Defense may make a contract to 
provide the service with an air carrier not hav
ing a certificate. 
§41107. Tramportation of mail 

When the United States Postal Service finds 
that the needs of the Postal Service require the 
transportation of mail by aircraft in foreign air 
transportation or between places in Alaska, in 
addition to the transportation of mail author
ized under certificates in effect, the Postal Serv
ice shall certify that finding to the Secretary of 
Transportation with a statement about the ad
ditional transportation and facilities necessary 
to provide the additional transportation. A copy 
of each certification and statement shall be 
posted for at least 20 days in the office of the 
Secretary. After notice and an opportunity for a 
hearing, the Secretary shall issue a new certifi
cate under section 41102 of this title, or amend 
or modify an existing certificate under section 
41110{a){2)(A) of this title, to provide the addi
tional transportation and facilities if the Sec-
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retary finds the additional transportation is re
quired by the public convenience and necessity. 

§41108. Application• for certificates 
(a) FORM, CONTENTS, AND PROOF OF SERV

ICE.-To be issued a certificate of public conven
ience and necessity under section 41102 of this 
title, a citizen of the United States must apply 
to the Secretary of Transportation. The applica
tion must-

(1) be in the form and contain information re
quired by regulations of the Secretary; and 

(2) be accompanied by proof of service on in
terested persons as required by regulations of 
the Secretary and on each community that may 
be affected by the issuance of the certificate. 

(b) NOTICE, RESPONSE, AND ACTIONS ON APPLI
CATIONS.-(]) When an application is filed, the 
Secretary shall post a notice of the application 
in the office of the Secretary and give notice of 
the application to other persons as required by 
regulations of the Secretary. An interested per
son may file a response with the Secretary op
posing or supporting the issuance of the certifi
cate. Not later than 90 days after the applica
tion is filed, the Secretary shall-

( A) provide an opportunity for a public hear
ing on the application; 

(B) begin the procedure under section 41111 of 
this title; or 

(C) dismiss the application on its merits. 
(2) An order of dismissal issued by the Sec

retary under paragraph (l)(C) of this subsection 
is a final order and may be reviewed judicially 
under section 46110 of this title. 

(3) If the Secretary provides an opportunity 
for a hearing under paragraph (l)(A) of this 
subsection, an initial or recommended decision 
shall be issued not later than 150 days after the 
date the Secretary provides the opportunity. 
The Secretary shall issue a final order on the 
application not later than 90 days after the de
cision is issued. However, if the Secretary does 
not act within the 90-day period, the initial or 
recommended decision on an application to pro
vide-

( A) interstate air transportation is a final 
order and may be reviewed judicially under sec
tion 46110 of this title; and 

(B) foreign air transportation shall be submit
ted to the President under section 41307 of this 
title. 

( 4) If the Secretary acts under paragraph 
(l)(B) of this subsection, the Secretary shall 
issue a final order on the application not later 
than 180 days after beginning the procedure on 
the application. 

(5) If a citizen applying tor a certificate does 
not meet the procedural schedule adopted by the 
Secretary in a proceeding, the Secretary may ex
tend the period for acting under paragraphs (3) 
and (4) of this subsection by a period equal to 
the period of delay caused by the citizen. In ad
dition to an extension under this paragraph, an 
initial or recommended decision under para
graph (3) of this subsection may be delayed for 
not more than 30 days in extraordinary cir
cumstances. 

(C) PROOF REQUIREMENTS.-(]) A citizen ap
plying tor a certificate must prove that the citi
zen is fit, willing, and able to provide the trans
portation referred to in section 41102 of this title 
and to comply with this part. 

(2) A person opposing a citizen applying tor a 
certificate must prove that the transportation 
referred to in section 41102(b)(2) of this title is 
not consistent with the public convenience and 
necessity. The transportation is deemed to be 
consistent with the public convenience and ne
cessity unless the Secretary finds, by a prepon
derance of the evidence, that the transportation 
is not consistent with the public convenience 
and necessity. 

§41109. Terms of certificate• 
(a) GENERAL.-(1) Each certificate issued 

under section 41102 of this title shall specify the 
type of transportation to be provided. 

(2) The Secretary of Transportation-
( A) may prescribe terms for providing air 

transportation under the certificate that the 
Secretary finds may be required in the public in
terest; but 

(B) may not prescribe a term preventing an air 
carrier from adding or changing schedules, 
equipment, accommodations, and facilities for 
providing the authorized transportation to sat
isfy business development and public demand. 

(3) A certificate issued under section 41102 of 
this title to provide foreign air transportation 
shall specify the places between which the air 
carrier is authorized to provide the transpor
tation only to the extent the Secretary considers 
practicable and otherwise only shall specify 
each general route to be followed. The Secretary 
shall authorize an air carrier holding a certifi
cate to provide foreign air transportation to 
handle and transport mail of countries other 
than the United States. 

(4) A certificate issued under section 41102 of 
this title to provide foreign charter air transpor
tation shall specify the places between which 
the air carrier is authorized to provide the 
transportation only to the extent the Secretary 
considers practicable and otherwise only shall 
specify each geographical area in which, or be
tween which, the transportation may be pro
vided. 

(b) MODIFYING TERMS.-(1) An air carrier may 
file with the Secretary an application to modify 
any term of its certificate issued under section 
41102 of this title to provide interstate or foreign 
air transportation. Not later than 60 days after 
an application is filed, the Secretary shall-

( A) provide the carrier an opportunity tor an 
oral evidentiary hearing on the record; or 

(B) begin to consider the application under 
section 41111 of this title. 

(2) The Secretary shall modify each term the 
Secretary finds to be inconsistent with the cri
teria under section 40101(a) and (b) of this title. 

(3) An application under this subsection may 
not be dismissed under section 41108(b)(l)(C) of 
this title. 
§41110. Effective periods and amendment., 

modifications, suspension., and revocations 
of certificate• 
(a) GENERAL.-(1) Each certificate issued 

under section 41102 of this title is effective from 
the date specified in it and remains in effect 
until-

( A) the Secretary of Transportation suspends 
or revokes the certificate under this section; 

(B) the end of the period the Secretary speci
fies tor an air carrier having a certificate of 
temporary authority issued under section 
41102(a)(2) of this title; or 

(C) the Secretary certifies that transportation 
is no longer being provided under a certificate. 

(2) On application or on the initiative of the 
Secretary and after notice and an opportunity 
tor a hearing or, except as provided in para
graph (4) of this subsection, under section 41111 
of this title, the Secretary may-

( A) amend, modify, or suspend any part of a 
certificate if the Secretary finds the public con
venience and necessity require amendment, 
modification, or suspension; and 

(B) revoke any part of a certificate if the Sec
retary finds that the holder of the certificate in
tentionally does not comply with this chapter, 
sections 41308-41310(a), 41501, 41503, 41504, 
41506, 41510, 41511, 41701, 41702, 41705-41709, 
41711, 41712, and 41731-41742, chapter 419, sub
chapter II of chapter 421, and section 46301(b) of 
this title, a regulation or order of the Secretary 
under any of those provisions, or a term of its 
certificate. 

(3) The Secretary may revoke a certificate 
under paragraph (2)(B) of this subsection only 
if the holder of the certificate does not comply, 
within a reasonable time the Secretary specifies, 
with an order to the holder requiring compli
ance. 

(4) A certificate to provide foreign air trans
portation may not be amended, modified, sus
pended, or revoked under section 41111 of this 
title if the holder of the certificate requests an 
oral evidentiary hearing or the Secretary finds, 
under all the facts and circumstances, that the 
hearing is required in the public interest. 

(b) ALL-CARGO AIR TRANSPORTATION.-The 
Secretary may order that a certificate issued 
under section 41103 of this title authorizing all
cargo air transportation is ineffective if, after 
notice and an opportunity tor a hearing, the 
Secretary finds that the transportation is not 
provided to the minimum extent specified by the 
Secretary. 

(c) FOREIGN AIR TRANSPORTATION.-(]) Not
withstanding subsection (a)(2)-(4) of this sec
tion, after notice and a reasonable opportunity 
for the affected air carrier to present its views, 
but without a hearing, the Secretary may sus
pend or revoke the authority of an air carrier to 
provide foreign air transportation to a place 
under a certificate issued under section 41102 of 
this title if the carrier-

( A) notifies the Secretary, under section 
41734(a) of this title or a regulation of the Sec
retary, that it intends to suspend all transpor
tation to that ·place; or 

(B) does not provide regularly scheduled 
transportation to the place for 90 days imme
diately before the date the Secretary notifies the 
carrier of the action the Secretary proposes. 

(2) Paragraph (l)(B) of this subsection does 
not apply to a place provided seasonal transpor
tation comparable to the transportation pro
vided during the prior year. 

(d) TEMPORARY CERTIFICATES.-On applica
tion or on the initiative of the Secretary, the 
Secretary may-

(1) review the performance of an air carrier is
sued a certificate under section 41102(c) of this 
title on the basis that the air carrier will provide 
innovative or low-priced air transportation 
under the certificate; and 

(2) amend, modify, suspend, or revoke the cer
tificate or authority under subsection (a)(2) or 
(c) of this section if the air carrier has not pro
vided, or is not providing, the transportation. 

(e) CONTINUING REQUIREMENTS.-After notice 
and an opportunity for a hearing, the Secretary 
shall amend, modify, suspend, or revoke any 
part of a certificate issued under section 41102 of 
this title if the Secretary finds that the air car
rier-

(1) is not fit, willing, and able to continue to 
provide the transportation authorized by the 
certificate and to comply with this part and reg
ulations of the Secretary; or 

(2) does not file reports necessary for the Sec
retary to decide if the carrier is complying with 
the requirements of clause (1) of this subsection. 

(f) ILLEGAL IMPORTATION OF CONTROLLED 
SUBSTANCES.-The Secretary-

(]) in consultation with appropriate depart
ments, agencies, and instrumentalities of the 
United States Government, shall reexamine im
mediately the fitness of an air carrier that-

( A) violates the laws and regulations of the 
United States related to the illegal importation 
of a controlled substance; or 

(B) does not adopt available measures to pre
vent the illegal importation of a controlled sub
stance into the United States on its aircraft; and 

(2) when appropriate, shall amend, modify, 
suspend, or revoke the certificate of the carrier 
issued under this chapter. 

(g) RESPONSES.-An interested person may file 
a response with the Secretary opposing or sup-
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porting the amendment, modification, suspen
sion, or revocation of a certificate under sub
section (a) ot this section. 
§41111. Simplified procedure to apply for, 

amend, modify, suspend, and transfer cer
tificates 
(a) GENERAL REQUIREMENTS.-(1) The Sec

retary of Transportation shall prescribe regula
tions that simplify the procedure for-

( A) acting on an application tor a certificate 
to provide air transportation under section 41102 
of this title; and 

(B) amending, modifying, suspending, or 
transferring any part of that certificate under 
section 41105 or 41110 (a) or (c) of this title. 

(2) Regulations under this section shall pro
vide tor notice and an opportunity for each in
terested person to file appropriate written evi
dence and argument. An oral evidentiary hear
ing is not required to be provided under this sec
tion. 

(b) WHEN SIMPLIFIED PROCEDURE USED.-The 
Secretary may use the simplified procedure to 
act on an application [or a certificate to provide 
air transportation under section 41102 of this 
title, or to amend, modify, suspend, or transfer 
any part of that certificate under section 41105 
or 41110 (a) or (c) of this title, when the Sec
retary decides the use of the procedure is in the 
public interest. 

(c) CONTENTS.-(1) To the extent the Secretary 
finds practicable, regulations under this section 
shall include each standard the Secretary will 
apply when-

(A) deciding whether to use the simplified pro
cedure; and 

(B) making a decision on an action in which 
the procedure is used. 

(2) The regulations may provide that written 
evidence and argument may be filed under sec
tion 41108(b) of this title as a part of a response 
opposing or supporting the issuance of a certifi
cate. 
§41112. Liability insurance and financial re

sponsibility 
(a) LIABILITY /NSURANCE.-The Secretary 0[ 

Transportation may issue a certificate to a citi
zen ot the United States to provide air transpor
tation as an air carrier under section 41102 of 
this title only if the citizen complies with regula
tions and orders of the Secretary governing the 
filing of an insurance policy or self-insurance 
plan approved by the Secretary. The policy or 
plan must be sufficient to pay, not more than 
the amount of the insurance, tor bodily injury 
to, or death of, an individual or for loss of, or 
damage to, property of others, resulting [rom the 
operation or maintenance of the aircraft under 
the certificate. A certificate does not remain in 
effect unless the carrier complies with this sub
section. 

(b) FINANCIAL RESPONSIBILITY.-To protect 
passengers and shippers using an aircraft oper
ated by an air carrier issued a certificate under 
section 41102 of this title, the Secretary may re
quire the carrier tq file a performance bond or 
equivalent security in the amount and on terms 
the Secretary prescribes. The bond or security 
must be sufficient to ensure the carrier ade
quately will pay the passengers and shippers 
when the transportation the carrier agrees to 
provide is not provided. The Secretary shall pre
scribe the amounts to be paid under this sub
section. 
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§41301. Requirement for a permit 

A foreign air carrier may provide foreign air 
transportation only if the foreign air carrier 
holds a permit issued under this chapter author
izing the foreign air transportation. 
§41302. Permits of foreign air carril!rs 

The Secretary of Transportation may issue a 
permit to a person (except a citizen o{the Unit
ed States) authorizing the person to provide for
eign air transportation as a foreign air carrier if 
the Secretary finds that-

(1) the person is fit, willing, and able to pro
vide the foreign air transportation to be author
ized by the permit and to comply with this part 
and regulations of the Secretary; and 

(2)( A) the person is qualified, and has been 
designated by the government of its country, to 
provide the foreign air transportation under an 
agreement with the United States Government; 
or 

(B) the foreign air transportation to be pro
vided under the permit will be in the public in
terest. 
§41303. Transfers ofpermits 

A permit issued under section 41302 of this 
title may be transferred only when the Secretary 
of Transportation approves the transfer because 
the transfer is in the public interest. 
§41304. Effective periods and amendments, 

modifications, suspensions, and revocations 
of permits 
(a) GENERAL.-The Secretary of Transpor

tation may prescribe the period during which a 
permit issued under section 41302 of this title is 
in effect. After notice and an opportunity tor a 
hearing, the Secretary may amend, modify, sus
pend, or revoke the permit if the Secretary finds 
that action to be in the public interest. 

(b) SUSPENSIONS AND RESTRICTIONS.-Without 
a hearing, but subject to the approval of the 
President, the Secretary-

(]) may suspend summarily the permits of for
eign air carriers of a foreign country, or amend, 
modify, or limit the operations of the foreign air 
carriers under the permits, when the Secretary 
finds-

( A) the action is in the public interest; and 
(B) the government, an aeronautical author

ity, or a foreign air carrier of the foreign coun
try, over the objection ot the United States Gov
ernment, has-

(i) limited or denied the operating rights of an 
air carrier; or 

(ii) engaged in unfair, discriminatory, or re
strictive practices that have a substantial ad
verse competitive impact on an air carrier relat
ed to air transportation to, from, through, or 
over the territory of the foreign country; and 

(2) to make this subsection effective, may re
strict operations between the United States and 
the foreign country by a foreign air carrier of a 
third country. 

(c) iLLEGAL IMPORTATION OF CONTROLLED 
SUBSTANCES.-The Secretary-

(1) in consultation with appropriate depart
ments, agencies, and instrumentalities of the 
Government, shall reexamine immediately the 
fitness of a foreign air carrier that-

( A) violates the laws and regulations of the 
United States related to the illegal importation 
of a controlled substance; or 

(B) does not adopt available measures to pre
vent the illegal importation of a controlled sub
stance into the United States on its aircraft; and 

(2) when appropriate, shall amend, modify, 
suspend, or revoke the permit of the carrier is
sued under this chapter. 

(d) RESPONSES.-An interested person may file 
a response with the Secretary opposing or sup
porting the amendment, modification, suspen
sion, or revocation of a permit under subsection 
(a) of this section. 
§41305. Applications for permit• 

(a) FORM, CONTENTS, NOTICE, RESPONSE, AND 
ACTIONS ON APPLICATIONS.-(1) A person must 
apply in writing to the Secretary of Transpor
tation to be issued a permit under section 41302 
of this title. The Secr.etary shall prescribe regu
lations to require that the application be-

( A) verified; 
(B) in a certain form and contain certain in

formation; 
(C) served on interested persons; and 
(D) accompanied by proof ot service on those 

persons. 
(2) When an application is filed, the Secretary 

shall post a notice of the application in the of
fice of the Secretary and give notice of the ap
plication to other persons as required by regula
tions of the Secretary. An interested person may 
file a response with the Secretary opposing or 
supporting the issuance of the permit. The Sec
retary shall act on an application as expedi
tiously as possible. 

(b) TERMS.-The Secretary may impose terms 
tor providing foreign air transportation under 
the permit that the Secretary finds may be re
quired in the public interest. 
§41306. Simplified procedure to apply for, 

amend, modify, and suspend permits 
(a) REGULATIONS.-The Secretary of Trans

portation shall prescribe regulations that sim
plify the procedure [or-

(1) acting on an application for a permit to 
provide foreign air transportation under section 
41302 of this title; and 

(2) amending, modifying, or suspending any 
part of that permit under section 41304(a) or (b) 
of this title. 

(b) NOTICE AND OPPORTUNITY TO RESPOND.
Regulations under this section shall provide tor 
notice and an opportunity tor each interested 
person to file appropriate written evidence and 
argument. An oral evidentiary hearing is not re
quired to be provided under this section. 
§41307. Presidential review of actions about 

foreign air transportation 
The Secretary of Transportation shall submit 

to the President tor review each decision ot the 
Secretary to issue, deny, amend, modify, sus
pend, revoke, or transfer a certificate issued 
under section 41102 of this title authorizing an 
air carrier, or a permit issued under section 
41302 of this title authorizing a foreign air car
rier, to provide foreign air transportation. The 
President may disapprove the decision of the 
Secretary only if the reason tor disapproval is 
based on foreign relations or national defense 
considerations that are under the jurisdiction of 
the President. The President may not dis
approve a decision of the Secretary if the reason 
is economic or related to carrier selection. A de
cision of the Secretary-

(1) is void if the President disapproves the de
cision and publishes the reasons (to the extent 
allowed by national security) tor disapproval 
not later than 60 days after it is submitted to the 
President; or 

(2)(A) takes effect as a decision of the Sec
retary if the President does not disapprove the 
decision not later than 60 days after the deci
sion is submitted to the President; and 

(B) when effective, may be reviewed judicially 
under section 46110 ot this title. 
§41308. Exemption from the antitrust laws 

(a) DEFINITION.-ln this section, "antitrust 
laws" has the same meaning given that term in 
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the first section of the Clayton Act (15 U.S.C. 
12). 

(b) EXEMPTION AUTHOR/ZED.-When the Sec
retary of Transportation decides it is required 
by the public interest, the Secretary, as part of 
an order under section 41309 or 42111 of this 
title, may exempt a person affected by the order 
from the antitrust laws to the extent necessary 
to allow the person to proceed with the trans
action specifically approved by the order and 
with any transaction necessarily contemplated 
by the order. 

(c) EXEMPTION REQUIRED.-In an order under 
section 41309 of this title approving an agree
ment, request, modification, or cancellation, the 
Secretary, on the basis of the findings required 
under section 41309(b)(1), shall exempt a person 
affected by the order from the antitrust laws to 
the extent necessary to allow the person to pro
ceed with the transaction specifically approved 
by the order and with any transaction nec
essarily contemplated by the order. 
§41309. Cooperative agreement• and reque11t11 

(a) FILING.-An air carrier or foreign air car
rier may file with the Secretary of Transpor
tation a true copy of or, if oral, a true and com
plete memorandum of, an agreement (except an 
agreement related to interstate air transpor
tation), or a request tor authority to discuss co
operative arrangements (except arrangements 
related to interstate air transportation), and 
any modification or cancellation of an agree
ment, between the air carrier or foreign air car
rier and another air carrier, a foreign carrier, or 
another carrier. 

(b) APPROVAL.-The Secretary of Transpor
tation shall approve an agreement, request, 
modification, or cancellation referred to in sub
section (a) of this section when the Secretary 
finds it is not adverse to the public interest and 
is not in violation of this part. However, the 
Secretary shall disapprove-

(1) or, after periodic review, end approval of, 
an agreement, request, modification, or can
cellation, that substantially reduces or elimi
nates competition unless the Secretary finds 
that-

( A) the agreement, request, modification, or 
cancellation is necessary to meet a serious 
transportation need or to achieve important 
public benefits (including international comity 
and foreign policy considerations); and 

(B) the transportation need cannot be met or 
those benefits cannot be achieved by reasonably 
available alternatives that are materially less 
anticompetitive; or 

(2) an agreement that-
( A) is between an air carrier not directly oper

ating aircraft in foreign air transportation and 
a common carrier subject to subtitle IV of this 
title; and 

(B) governs the compensation the common 
carrier may receive tor the transportation. 

(C) NOTICE AND OPPORTUNITY To RESPOND OR 
FOR HEARING.-(1) When an agreement, request, 
modification, or cancellation is filed, the Sec
retary of Transportation shall give the Attorney 
General and the Secretary of State written no
tice of, and an opportunity to submit written 
comments about, the filing. On the initiative of 
the Secretary of Transportation or on request of 
the Attorney General or Secretary of State, the 
Secretary of Transportation may conduct a 
hearing to decide whether an agreement, re
quest, modification, or cancellation is consistent 
with this part whether or not it was approved 
previously. 

(2) In a proceeding before the Secretary of 
Transportation applying standards under sub
section (b)(1) of this section, a party opposing 
an agreement, request, modification, or can
cellation has the burden of proving that it sub
stantially reduces or eliminates competition and 
that less anticompetitive alternatives are avail-

able. The party defending the agreement, re
quest, modification, or cancellation has the bur
den of proving the transportation need or public 
benefits. · 

(3) The Secretary of Transportation shall in
clude the findings required by subsection (b)(1) 
of this section in an order of the Secretary ap
proving or disapproving an agreement, request, 
modification, or cancellation. 
§41310. Di11criminatory practice• 

(a) PROHIBITION.-An air carrier or foreign air 
carrier may not subject a person, place, port, or 
type of traffic in foreign air transportation to 
unreasonable discrimination. 

(b) REVIEW AND NEGOTIATION OF DISCRIMINA
TORY FOREIGN CHARGES.-(1) The Secretary of 
Transportation shall survey charges imposed on 
an air carrier by the government of a foreign 
country or another foreign entity tor the use of 
airport property or airway property in foreign 
air transportation. If the Secretary of Transpor
tation decides that a charge is discriminatory, 
the Secretary promptly shall report the decision 
to the Secretary of State. The Secretaries of 
State and Transportation promptly shall begin 
negotiations with the appropriate government to 
end the discrimination. If the discrimination is 
not ended in a reasonable time through negotia
tion, the Secretary of Transportation shall es
tablish a compensating charge equal to the dis
criminatory charge. With the approval of the 
Secretary of State, the Secretary of the Treasury 
shall impose the compensating charge on a for
eign air carrier of that country as a condition to 
accepting the general declaration of the aircraft 
of the foreign air carrier when it lands or takes 
off. 

(2) The Secretary of the Treasury shall main
tain an account to credit money collected under 
paragraph (1) of this subsection. An air carrier 
shall be paid from the account an amount cer
tified by the Secretary of Transportation to com
pensate the air carrier tor the discriminatory 
charge paid to the government. 

(c) ACTIONS AGAINST DISCRIMINATORY ACT/V
/TY.-(1) The Secretary of Transportation may 
take actions the Secretary considers are in the 
public interest to eliminate an activity of a gov
ernment of a foreign country or another foreign 
entity, including a foreign air carrier, when the 
Secretary, on the initiative of the Secretary or 
on complaint, decides that the activity-

( A) is an unjustifiable or unreasonable dis
criminatory, predatory, or anticompetitive prac
tice against an air carrier; or 

(B) imposes an unjustifiable 'Or unreasonable 
restriction on access of an air carrier to a for
eign market. 

(2) The Secretary of Transportation may 
deny, amend, modify, suspend, revoke, or trans
fer under paragraph (1) of this subsection a for
eign air carrier permit or tariff under section 
41302, 41303, 41304(a), 41504(c), 41507, or 41509 of 
this title. 

(d) FILING OF, AND ACTING ON, COMPLAINTS.
(1) An air carrier or a department, agency, or 
instrumentality of the United States Govern
ment may file a complaint under subsection (c) 
of this section with the Secretary of Transpor
tation. The Secretary shall approve, deny, or 
dismiss the complaint, set the complaint tor a 
hearing or investigation, or begin another pro
ceeding proposing remedial action not later than 
60 days after receiving the complaint. The Sec
retary may extend the period for acting tor ad
ditional periods totaling not more than 30 days 
if the Secretary decides that with additional 
time it is likely that a complaint can be resolved 
satisfactorily through negotiations with the gov
ernment of the foreign country or foreign entity. 
The Secretary must act not later than 90 days 
after receiving the complaint. However, the Sec
retary may extend this 90-day period tor not 
more than an additional 90 days if, on the last 

day of the initial 90-day period, the Secretary 
finds that-

( A) negotiations with the government have 
progressed to a point that a satisfactory resolu
tion of the complaint appears imminent; 

(B) an air carrier has not been subjected to 
economic injury by the government or entity as 
a result of filing the complaint; and 

(C) the public interest requires additional time 
before the Secretary acts on the complaint. 

(2) In carrying out paragraph (1) of this sub
section and subsection (c) of this section, the 
Secretary of Transportation shall-

( A) solicit the views of the Secretaries of Com
merce and State and the United States Trade 
Representative; 

(B) give an affected air carrier or foreign air 
carrier reasonable notice and an opportunity to 
submit written evidence and arguments within 
the time limits of this subsection; and 

(C) submit to the President under section 
41307 or 41509(/) of this title actions proposed by 
the Secretary of Transportation. 

(e) REVIEW.-(1) The Secretaries of State, the 
Treasury, and Transportation and the heads of 
other departments, agencies, and instrumental
ities of the Government shall keep under review, 
to the extent ot each of their jurisdictions, each 
form of discrimination or unfair competitive 
practice to which an air carrier is subject when 
providing foreign air transportation. Each Sec
retary and head shall-

( A) take appropriate action to eliminate any 
discrimination or unfair competitive practice 
found to exist; and 

(B) request Congress to enact legislation when 
the authority to eliminate the discrimination or 
unfair practice is inadequate. 

(2) The Secretary of Transportation shall re
port to Congress annually on each action taken 
under paragraph (1) of this subsection and on 
the continuing program to eliminate discrimina
tion and unfair competitive practices. The Sec
retaries of State and the Treasury each shall 
give the Secretary of Transportation informa
tion necessary to prepare the report. 

(f) REPORTS.-Not later than 30 days after 
acting on a complaint under this section, the 
Secretary of Transportation shall report to the 
Committee on Public Works and Transportation 
of the House of Representatives and the Com
mittee on Commerce, Science, and Transpor
tation of the Senate on action taken under this 
section on the complaint. 

CHAPTER 41~TES 
Sec. 
41501. Establishing reasonable rates, classifica

tions, rules, practices, and divi
sions of joint rates for foreign air 
transportation. 

41502. Establishing joint rates for through 
routes with other common car
riers. 

41503. Establishing joint rates tor through 
routes provided by State author
ized carriers. 

41504. Tariffs for foreign air transportation. 
41505. Uniform methods tor establishing joint 

rates, and divisions ot joint rates, 
applicable to commuter air car
riers. 

41506. Rate division filing requirements for for
eign air transportation. 

41507. Authority of the Secretary of Transpor
tation to change rates, classifica
tions, rules, and practices for for
eign air transportation. 

41508. Authority of the Secretary ot Transpor
tation to adjust divisions of joint 
rates for foreign air transpor
tation. 

41509. Authority of the Secretary ot Transpor
tation to suspend, cancel, and re
ject tariffs for foreign air trans
portation. 
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41510. Required adherence to foreign air trans

portation tariffs. 
41511. Special tares tor foreign air transpor

tation. 
§41501. Establillhing reCJBonable rates, clCJBsi

fications, rules, practices, and divillions of 
joint rates for foreign air transportation 
Every air carrier and foreign air carrier shall 

establish, comply with, and entorce-
(1) reasonable rates, classifications, rules, and 

practices related to foreign air transportation; 
and 

(2) tor joint rates established tor foreign air 
transportation, reasonable divisions of those 
rates among the participating air carriers or for
eign air carriers without unreasonably discrimi
nating against any of those carriers. 
§41502. Establillhing joint rates for through 

routes with other common carriers 
(a) JOINT RATES.-An air carrier may establish 

reasonable joint rates with another common car
rier for through service provided under section 
41101(b) of this title. However, an air carrier not 
directly operating aircraft in air transportation 
(except an air express company) may not estab
lish under this section a joint rate tor the trans
portation of property with a common carrier 
subject to subtitle IV of this title. 

(b) RATES, CLASSIFICATIONS, RULES, AND 
PRACTICES AND DIVISIONS OF JOINT RATES.-For 
through service by an air carrier and a common 
carrier subject to subtitle IV of this title, the 
participating carriers shall establish-

(]) reasonable rates and reasonable classifica
tions, rules, and practices affecting those rates 
or the value of the transportation provided 
under those rates; and 

(2) tor joint rates established tor the through 
service, reasonable divisions of those joint rates 
among the participating carriers. 

(c) STATEMENTS INCLUDED IN TARIFFS.-An air 
carrier and a common carrier subject to subtitle 
IV of this title that are participating in through 
service and joint rates shall include in their tar
iffs, filed with the Secretary of Transportation, 
a statement showing the through service and 
joint rates. 
§41503. Establillhing joint rates for through 

routes provided by State authorized carriers 
Subject to sections 41309 and 42111 of this title, 

a citizen of the United States providing trans-
portation under section 41101(b) of this title may 
make an agreement with an air carrier or for
eign air carrier tor joint rates for that transpor
tation. The joint rates agreed to must be the 
lowest of-

(1) the sum of the applicable rates tor-
(A) the part of the transportation provided in 

the State and approved by the appropriate State 
authority; and 

(B) the part of the transportation provided by 
the air carrier or foreign air carrier; 

(2) a joint rate established and filed under 
section 41504 of this title; or 

(3) a joint rate prescribed by the Secretary ot 
Transportation under section 41507 of this title. 
§41504. Tariffs for foreign air transportation 

(a) FILING AND CONTENTS.-ln the way pre
scribed by regulation by the Secretary of Trans
portation, every air carrier and foreign air car
rier shall file with the Secretary, publish, and 
keep open to public inspection, tariffs showing 
the rates for the foreign air transportation pro
vided between places served by the carrier and 
provided between places served by the carrier 
and places served by another air carrier or for
eign air carrier with which through service and 
joint rates have been established. A tariff-

(1) shall contain-
( A) to the extent the Secretary requires by reg

ulation, a description of the classifications, 
rules, and practices related to the foreign air 
transportation; 

(B) a statement of the rates in money ot the 
United States; and 

(C) other information the Secretary requires 
by regulation; and 

(2) may contain-
( A) a statement of the rates in money that is 

not money of the United States; and 
(B) information that is required under the 

laws of a foreign country in or to which the air 
carrier or foreign air carrier is authorized to op
erate. 

(b) CHANGES.-(1) Except as provided in para
graph (2) of this subsection, an air carrier or 
foreign air carrier may change a rate or a classi
fication, rule, or practice affecting that rate or 
the value of the transportation provided under 
that rate, specified in a tariff of the carrier tor 
foreign air transportation only after 30 days 
after the carrier has filed, published, and posted 
notice of the proposed change in the same way 
as required tor a tariff under subsection (a) of 
this section. However, the Secretary may pre
scribe an alternative notice requirement, of at 
least 25 days, to allow an air carrier or foreign 
air carrier to match a proposed change in a pas
senger rate or a charge of another air carrier or 
foreign air carrier. A notice under this para
graph must state plainly the change proposed 
and when the change will take effect. 

(2) If the effect of a proposed change would be 
to begin a passenger rate that is outside of, or 
not covered by, the range of passenger rates 
specified under section 41509(e)(2)-(4) of this 
title, the proposed change may be put into effect 
only on the expiration of 60 days after the no
tice is filed under regulations prescribed by the 
Secretary. 

(c) REJECTION OF GHANGES.-The Secretary 
may reject a tariff or tariff change that is not 
consistent with this section and regulations pre
scribed by the Secretary. A tariff or change that 
is rejected is void. 
§41505. Uniform methods for establishing 

joint rates, and divisions of joint rates, ap
plicable to commuter air carriers 
(a) DEFINITION.-ln this section, "commuter 

air carrier" means an air carrier providing 
transportation under section 40109(!) of this title 
that provides at least 5 scheduled roundtrips a 
week between the same 2 places. 

(b) GENERAL.-Except as provided in sub
section (c) of this section, when the Secretary of 
Transportation prescribes under section 41508 or 
41509 of this title a uniform method generally 
applicable to establishing joint rates and divi
sions of joint rates tor and between air carriers 
holding certificates issued under section 41102 ot 
this title, the Secretary shall make that uniform 
method apply to establishing joint rates and di
visions of joint rates tor and between air car
riers and commuter air carriers. 

(C) NOTICE REQUIRED BEFORE MODIFYING, 
SUSPENDING, OR ENDING TRANSPORTAT/ON.-A 
commuter air carrier that has an agreement 
with an air carrier to provide transportation tor 
passengers and property that includes through 
service by the commuter air carrier over the 
commuter air carrier's routes and air transpor
tation provided by the air carrier shall give the 
air carrier and the Secretary at least 90 days' 
notice before modifying, suspending, or ending 
the transportation. If the commuter air carrier 
does not give that notice, the uniform method of 
establishing joint rates and divisions of joint 
rates referred to in subsection (b) of this section 
does not apply to the commuter air carrier. 
§41506. Rate division filing requirements for 

foreign air transportation 
Every air carrier and foreign air carrier shall 

keep currently on file with the Secretary of 
Transportation, if the Secretary requires, the es
tablished divisions of all joint rates tor foreign 
air transportation in which the carrier partici
pates. 

§41507. Authority of the Secretary of Trans
portation to change rates, classifications, 
rules, and practices for foreign air trans· 
portation 
(a) GENERAL.-When the Secretary of Trans

portation decides that a rate charged or received 
by an air carrier or foreign air carrier tor for
eign air transportation, or a classification, rule, 
or practice affecting that rate or the value of 
the transportation provided under that rate, is 
or will be unreasonably discriminatory, the Sec
retary may-

(1) change the rate, classification, rule, or 
practice as necessary to correct the discrimina
tion; and 

(2) order the air carrier or foreign air carrier 
to stop charging or collecting the discriminatory 
rate or carrying out the discriminatory classi
fication, rule, or practice. 

(b) WHEN SECRETARY MAY ACT.-The Sec
retary may act under this section on the Sec
retary's own initiative or on a complaint filed 
with the Secretary and only after notice and an 
opportunity tor a hearing. 
§41508. Authority of the Secretary of Trans· 

portation to adJust divillions of joint rates 
for foreign air transportation 
(a) GENERAL.-When the Secretary of Trans

portation decides that a division between air 
carriers, foreign air carriers, or both, ot a joint 
rate tor foreign air transportation is or will be 
unreasonable or unreasonably discriminatory 
against any of those carriers, the Secretary 
shall prescribe a reasonable division of the joint 
rate among those carriers. The Secretary may 
order the adjustment in the division of the joint 
rate to be made retroactively to the date the 
complaint was filed, the date the order tor an 
investigation was made, or a later date the Sec
retary decides is reasonable. 

(b) WHEN SECRETARY MAY ACT.-The Sec
retary may act under this section on the Sec
retary's own initiative or on a complaint filed 
with the Secretary and only after notice and an , 
opportunity for a hearing. 
§ 41509. Authority of the Secretary of Trans· 

portation to suspend, cancel, and reject tar· 
iff• for foreign air transportation 
(a) CANCELLATION AND REJECTION.-(1) On the 

initiative of the Secretary of Transportation or 
on a complaint filed with the Secretary, the Sec
retary may conduct a hearing to decide whether 
a rate for foreign air transportation contained 
in an existing or newly filed tariff of an air car
rier or foreign air carrier, a classification, rule, 
or practice affecting that rate, or the value of 
the transportation provided under that rate, is 
lawful. The Secretary may begin the hearing at 
once and without an answer or another formal 
pleading by the air carrier or foreign air carrier, 
but only after reasonable notice. If, after the 
hearing, the Secretary decides that the rate, 
classification, rule, or practice is or will be un
reasonable or unreasonably discriminatory, the 
Secretary may cancel or reject the tariff and 
prevent the use of the rate, classification, rule, 
or practice. 

(2) With or without a hearing, the Secretary 
may cancel or reject an existing or newly filed 
tariff of a foreign air carrier and prevent the 
use of a rate, classification, rule, or practice 
when the Secretary decides that the cancellation 
or rejection is in the public interest. 

(3) In deciding whether to cancel or reject a 
tariff of an air carrier or foreign air carrier 
under this subsection, the Secretary shall con
sider-

(A) the ettect of the rate on the movement of 
traffic; 

(B) the need in the public interest of adequate 
and efficient transportation by air carriers and 
foreign air carriers at the lowest cost consistent 
with providing the transportation; 
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(C) the standards prescribed under law related 

to the character and quality of transportation 
to be provided by air carriers and foreign air 
carriers; 

(D) the inherent advantages of transportation 
by aircraft; 

(E) the need of the air carrier and foreign air 
carrier for revenue sufficient to enable the air 
carrier and foreign air carrier, under honest, ec
onomical, and efficient management, to provide 
adequate and efficient air carrier and foreign 
air carrier transportation; 

(F) whether the rate will be predatory or tend 
to monopolize competition among air carriers 
and foreign air carriers- in foreign air transpor
tation; 

(G) reasonably estimated or foreseeable future 
costs and revenues for the air carrier or foreign 
air carrier tor a reasonably limited future period 
during which the rate would be in effect; and 

(H) other factors. 
(b) SUSPENSION.-(l)(A) Pending a decision 

under subsection (a)(l) of this section, the Sec
retary may suspend a tariff and the use of a 
rate contained in the tariff or a classification, 
rule, or practice affecting that rate. 

(B) The Secretary may suspend a tariff of a 
foreign air carrier and the use of a rate, classi
fication, rule, or practice when the suspension is 
in the public interest. 

(2) A suspension becomes effective when the 
Secretary files with the tariff and delivers to the 
air carrier or foreign air carrier affected by the 
suspension a written statement of the reasons 
for the suspension. To suspend a tariff, reason
able notice of the suspension must be given to 
the affected carrier. 

(3) The suspension of a newly filed tariff may 
be for periods totaling not more than 365 days 
after the date the tariff otherwise would go into 
effect. The suspension of an existing tariff may 
be for periods totaling not more than 365 days 
after the effective date of the suspension. The 
Secretary may rescind at any time the suspen
sion of a newly filed tariff and allow the rate, 
classification, rule, or practice to go into effect. 

(c) EFFECTIVE TARIFFS AND RATES WHEN TAR
IFF ]S SUSPENDED, CANCELED, OR REJECTED.-(]) 
If a tariff is suspended pending the outcome of 
a proceeding under subsection (a) of this section 
and the Secretary does not take final action in 
the proceeding during the suspension period, 
the tariff goes into effect at the end of that pe
riod subject to cancellatton when the proceeding 
is concluded. 

(2)(A) During the period of suspension, or 
after the cancellation or rejection, of a newly 
filed tariff (including a tariff that has gone into 
effect provisionally), the affected air carrier or 
foreign air carrier shall maintain in effect and 
use-

(i) the corresponding seasonal rates, or the 
classifications, rules, and practices affecting 
those rates or the value of transportation pro
vided under those rates, that were in effect for 
the carrier immediately before the new tariff 
was filed; or 

(ii) another rate provided for under an appli
cable intergovernmental agreement or under
standing. 

(B) If the suspended, canceled, or rejected tar
iff is the first tariff of the carrier tor the covered 
transportation, the carrier, for the purpose of 
operations during the period of suspension or 
pending effectiveness of a new tariff, may file 
another tariff containing a rate or another clas
sification, rule, or practice affecting the rate, or 
the value of the transportation provided under 
the rate, that is in effect (and not subject to a 
suspension order) tor any air carrier providing 
the same transportation. 

(3) If an existing tariff is suspended or can
celed, the affected air carrier or foreign air car
rier, tor the purpose of operations during the pe-

riod of suspension or pending effectiveness of a 
new tariff, may file another tariff containing a 
rate or another classification, rule, or practice 
affecting the rate, or the value of the transpor
tation provided under the rate, that is in effect 
(and not subject to a suspension order) tor any 
air carrier providing the same transportation. 

(d) RESPONSE TO REFUSAL OF FOREIGN COUN
TRY To ALLOW AIR CARRIER TO CHARGE A 
RATE.-When the Secretary finds that the gov
ernment or an aeronautical authority of a for
eign country has refused to allow an air carrier 
to charge a rate contained in a tariff filed and 
published under section 41504 of this title tor 
foreign air transportation to the foreign coun
try-

(1) the Secretary, without a hearing-
( A) may suspend any existing tariff of a for

eign air carrier providing transportation be
tween the United States and the foreign country 
tor periods totaling not more than 365 days after 
the date of the suspension; and 

(B) may order the foreign air carrier to 
charge, during the suspension periods, rates 
that are the same as those contained in a tariff 
(designated by the Secretary) of an air carrier 
filed and published under section 41504 of this 
title for foreign air transportation to the foreign 
country; and 

(2) a foreign air carrier may continue to pro
vide foreign air transportation to the foreign 
country only if the government or aeronautical 
authority of the foreign country allows an air 
carrier to start or continue foreign air transpor
tation to the foreign country at the rates des
ignated by the Secretary. 

(e) STANDARD FOREIGN FARE LEVEL.-(l)(A) 
In this subsection, "standard foreign tare level" 
means-

(i) for a class of tares existing on October 1, 
1979, the fare between 2 places (as adjusted 
under subparagraph (B) of this paragraph) filed 
tor and allowed by the Civil Aeronautics Board 
to go into effect after September 30, 1979, and 
before August 13, 1980 (with seasonal fares ad
justed by the percentage difference that pre
vailed between seasons in 1978), or the fare es
tablished under section 1002(j)(8) of the Federal 
Aviation Act of 1958 (Public Law 8~726, 72 Stat. 
731), as added by section 24(a) of the Inter
national Air Transportation Competition Act of 
1979 (Public Law 96-192, 94 Stat. 46); or 

(ii) tor a class of fares established after Octo
ber 1, 1979, the tare between 2 places in effect on 
the effective date of the establishment of the 
new class . . 

(B) At least once every 60 days tor fuel costs, 
and at least once every 180 days for other costs, 
the Secretary shall adjust the standard foreign 
tare level tor the particular foreign air transpor
tation to which the standard foreign tare level 
applies by increasing or decreasing that level by 
the percentage change from the last previous pe
riod in the actual operating cost tor each avail
able seat-mile. In adjusting a standard foreign 
fare level, the Secretary may not make an ad
justment to costs actually incurred. In establish
ing a standard foreign tare level and making 
adjustments in the level under this paragraph, 
the Secretary may use all relevant or appro
priate information reasonably available to the 
Secretary. 

(2) The Secretary may not decide that a pro
posed fare for foreign air transportation is un
reasonable on the basis that the fare is too low 
or too high if the proposed fare is neither more 
than 5 percent higher nor 50 percent lower than 
the· standard foreign fare level for the same or 
essentially similar class of transportation. The 
Secretary by regulation may increase the 50 per
cent specified in this paragraph. 

(3) Paragraph (2) of this subsection does not 
apply to a proposed fare that is not more than

( A) 5 percent higher than the standard foreign 
tare level when the Secretary decides that the 

proposed tare may be unreasonably discrimina
tory or that suspension of the fare is in the pub
lic interest because of an unreasonable regu
latory action by the government of a foreign 
country that is related to a tare proposal of an 
air carrier; or 

(B) 50 percent lower than the standard foreign 
fare level when the Secretary decides that the 
proposed tare may be predatory or discrimina
tory or that suspension of the tare is required 
because of an unreasonable regulatory action by 
the government of a foreign country that is re
lated to a fare proposal of an air carrier. 

(f) SUBMISSION OF ORDERS TO PRESIDENT.
The Secretary shall submit to the President an 
order made under this section suspending, can
celing, or rejecting a rate for foreign air trans
portation, and an order rescinding the effective
ness of such an order, before publishing the 
order. Not later than 10 days after its submis
sion, the President may disapprove the order on 
finding disapproval is necessary tor United 
States foreign policy or national defense rea
sons. 

(g) COMPLIANCE AS CONDITION OF CERTIFICATE 
OR PERMIT.-This section and compliance with 
an order of the Secretary under this section are 
conditions to any certificate or permit held by 
an air carrier or foreign air carrier. An air car
rier or foreign air carrier may provide foreign 
air transportation only as long as the carrier 
maintains rates for that transportation that 
comply with this section and orders of the Sec
retary under this section. 
§41510. Required adherence to foreign air 

tra.n.portation tariff• 
(a) PROHIBITED ACTIONS BY AIR CARRIERS, 

FOREIGN AIR CARRIERS, AND TICKET AGENTS.
An air carrier, foreign air carrier, or ticket 
agent may not-

(1) charge or receive compensation for foreign 
air transportation that is different from the rate 
specified in the tariff of the carrier that is in ef
fect tor that transportation; 

(2) refund or remit any part of the rate speci
fied in the tariff; or 

(3) extend to any person a privilege or facility, 
related to a matter required by the Secretary of 
Transportation to be specified in a tariff for for
eign air transportation, except as specified in 
the tariff. 

(b) PROHIBITED ACTIONS BY ANY PERSON.-A 
person may not knowingly-

(1) pay compensation for foreign air transpor
tation of property that is different from the rate 
specified in the tariff in effect tor that transpor
tation; or 

(2) solicit, accept, or receive-
( A) a refund or remittance of any part of the 

rate specified in the tariff; or 
(B) a privilege or facility, related to a matter 

required by the Secretary to be specified in a 
tariff for foreign air transportation of property, 
except as specified in the tariff. 
§41511. Special fares for foreign air tran.

portation 
(a) FREE AND REDUCED FARES.-This chapter 

does not prohibit an air carrier or foreign air 
carrier, under terms the Secretary of Transpor
tation prescribes, from issuing or interchanging 
tickets or passes for free or reduced-fare foreign 
air transportation to or for the following: 

(1) a director, officer, or employee of the car
rier (including a retired director, officer, or em
ployee who is receiving retirement benefits from 
an air carrier or foreign air carrier). 

(2) a parent or the immediate family of such 
an officer or employee or the immediate family 
of such a director. 

(3) a widow, widower, or minor child of an 
employee of the carrier who died as a direct re
sult of a personal injury sustained when per
forming a duty in the service of the carrier. 
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(4) a witness or attorney attending a legal in

vestigation in which the air carrier is interested. 
(5) an individual injured in an aircraft acci

dent and a physician or nurse attending the in
dividual. 

(6) a parent or the immediate family of an in
dividual injured or killed in an aircraft accident 
when the transportation is related to the acci
dent. 

(7) an individual or property to provide relief 
in a general epidemic, pestilence, or other emer
gency. 

(8) other individuals under other cir
cumstances the Secretary prescribes by regula
tion. 

(b) SPACE-AVAILABLE BASIS.-Under terms the 
Secretary prescribes, an air carrier or foreign air 
carrier may grant reduced-fare foreign air 
transportation on a space-available basis to the 
following: 

(1) a minister of religion. 
(2) an individual who is at least 60 years of 

age and no longer gainfully employed. 
(3) an individual who is at least 65 years of 

age. 
(4) an individual who has severely impaired 

vision or hearing or another physical or mental 
handicap and an accompanying attendant 
needed by that individual. 
CHAPTER 417-0PERATIONS OF CARRIERS 

SUBCHAPTER I-REQUIREMENTS 
Sec. 
41701. Classification of air carriers. 
41702. Interstate air transportation. 
41703. Navigation of foreign civil aircraft. 
41704. Transporting property not to be trans-

ported in aircraft cabins. 
41705. Discrimination against handicapped in

dividuals. 
41706. Prohibitions against smoking on sched

uled flights. 
41707. Incorporating contract terms into writ-

ten instrument. 
41708. Reports. 
41709. Records of air carriers. 
41710. Time requirements. 
41711. Air carrier management inquiry and co

operation with other authorities. 
41712. Unfair and deceptive practices and un

fair methods of competition. 
41713. Preemption of authority over rates, 

routes, and service. 
SUBCHAPTER II-SMALL COMMUNITY AIR 

SERVICE 
41731. Definitions. 
41732. Basic essential air service. 
41733. Level of basic essential air service. 
41734. Ending, suspending, and reducing basic 

essential air service. 
41735. Enhanced essential air service. 
41736. Air transportation to noneligible places. 
41737. Compensation guidelines, limitations, 

and claims. 
41738. Fitness of air carriers. 
41739. Air carrier obligations. 
41740. Joint proposals. 
41741. Insurance. 
41742. Ending effective date. 

SUBCHAPTER I-REQUIREMENTS 
§41761. Clauifl.catioll of air carrie,.. 

The Secretary of Transportation may estab
lish-

(1) reasonable classifications tor air carriers 
when required because of the nature of the 
transportation provided by them; and 

(2) reasonable requirements for each class 
when the Secretary decides those requirements 
are necessary in the public interest. 
§41702. Inte,..tate air transportation 

An air carrier shall provide sate and adequate 
interstate air transportation. 
§41703. Nav~n offonip ciDil aircrtJ/f 

(a) PERMITTED NAV/GATION.-A foreign air
craft , not part of the armed forces of a foreign 
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country, may be navigated in the United States 
only-

(1) if the country of registry grants a similar 
privilege to aircraft of the United States; 

(2) by an airman holding a certificate or li
cense issued or made valid by the United States 
Government or the country of registry; 

(3) if the Secretary of Transportation author
izes the navigation; and 

( 4) if the navigation is consistent with terms 
the Secretary may prescribe. 

(b) REQUIREMENTS FOR AUTHORIZING NAVIGA
TION.-The Secretary may authorize navigation 
under this section only if the Secretary decides 
the authorization is-

(1) in the public interest; and 
(2) consistent with any agreement between the 

Government and the government of a foreign 
country. 

(c) PROVIDING AIR COMMERCE.-The Secretary 
may authorize an aircraft permitted to navigate 
in the United States under this section to pro
vide air commerce in the United States. How
ever. the aircraft may take on tor compensation, 
at a place in the United States, passengers or 
cargo destined tor another place in the United 
States only if-

(1) specifically authorized under section 
40109(g) of this title; or 

(2) under regulations the Secretary prescribes 
authorizing air carriers to provide otherwise au
thorized air transportation with foreign reg
istered aircraft under lease or charter to them 
without crew. 

(d) PERMIT REQUIREMENTS NOT AFFECTED.
This section does not affect section 41301 or 
41302 of this title. However, a foreign air carrier 
holding a permit under section 41302 does not 
need to obtain additional authorization under 
this section [or an operation authorized by the 
permit. 
§41704. Transporting properly not to be 

transported in aircrafl cabins 
Under regulations or orders of the Secretary 

of Transportation, an air carrier shall transport 
as baggage the property of a passenger traveling 
in air transportation that may not be carried in 
an aircraft cabin because of a law or regulation 
of the United States. The carrier is liable to pay 
an amount not more than the amount declared 
to the carrier by that passenger for actual loss 
of, or damage to, the property caused by the 
carrier. The carrier may impose reasonable 
charges and conditions [or its liability. 
§41705. Discrimination againBt handicapped 

individuals 
In providing air transportation, an air carrier 

may not discriminate against an otherwise 
qualified individual on the following grounds: 

(1) the individual has a physical or mental im-
pairment that substantially limits one or more 
major life activities. 

(2) the individual has a record of such an im
pairment. 

(3) the individual is regarded as having such 
an impairment. 
§41706. Prohibitions Gllaimt smoking 011 

scheduled flights 
(a) GENERAL.-An individual may not smoke 

in the passenger cabin or lavatory of an aircraft 
on a scheduled airline flight $egment in air 
transportation or intrastate air transportation 
that is-

(1) between places in a State of the United 
States, the District ot Columbia, Puerto Rico, or 
the Virgin Islands; 

·(2) between a place in any jurisdiction re
ferred to in clause (1) of this subsection (except 
Alaska and Hawaii) and a place in any other of 
those jurisdictions; or 

(3)(A) scheduled tor not more than 6 hours' 
duration; and 

(B)(i) between a place referred to in clause (1) 
of this subsection (except Alaska and Hawaii) 
and Alaska or Hawaii; or 

(ii) between Alaska and Hawaii. 
(b) REGULAT/ONS.-The Secretary of Trans

portation shall prescribe regulations necessary 
to carry out this section. 
§41707. Incorporating contract terms into 

written instrument 
To the extent the Secretary of Transportation 

prescribes by regulation. an air carrier may in
corporate by reference in a ticket or written in
strument any term of the contract tor providing 
interstate air transportation. 
§41708. Reports 

(a) APPLICATION.-To the extent the Secretary 
of Transportation finds necessary to carry out 
this subpart, this section and section 41709 of 
this title apply to a person controlling an air 
carrier or affiliated (within the meaning of sec
tion 11343(c) of this title) with a carrier. 

(b) REQUIREMENTS.-The Secretary may re
quire an air carrier or foreign air carrier

(l)(A) to file annual, monthly, periodical. and 
special reports with the Secretary in the form 
and way prescribed by the Secretary; and 

(B) to file the reports under oath; 
(2) to provide specific answers to questions on 

which the Secretary considers information to be 
necessary; and 

(3) to file with the Secretary a copy of each 
agreement, arrangement, contract, or under
standing between the carrier and another car
rier or person related to transportation affected 
by this subpart. 
§41709. Records of air carrie,.. 

(a) REQUIREMENTS.-The Secretary of Trans
portation shall prescribe the form of records to 
be kept by an air carrier, including records on 
the movement of traffic, receipts and expendi
tures of money. and the time period during 
which the records shall be kept. A carrier may 
keep only records prescribed or approved by the 
Secretary. However, a carrier may keep addi
tional records if the additional records do not 
impair the integrity of the records prescribed or 
approved by the Secretary and are not an un
reasonable financial burden on the carrier. 

(b) INSPECTION.-(1) The Secretary at any time 
may-

( A) inspect the land, buildings, and equipment 
of an air carrier or foreign air carrier when nec
essary to decide under subchapter II of this 
chapter or section 41102, 41103, or 41302 of this 
title whether a carrier is [it, willing, and able; 
and 

(B) inspect records kept or required to be kept 
by an air carrier. foreign air carrier, or ticket 
agent. 

(2) The Secretary may employ special agents 
or auditors to carry out this subsection. 
§41710. Time requirements 

When a matter requiring action of the Sec
retary of Transportation is submitted under sec
tion 40109(a) or (c)-(h), 41309, or 42111 of this 
title and an evidentiary hearing-

(1) is ordered, the Secretary shall make a final 
decision on the matter not later than the last 
day of the 12th month that begins after the date 
the matter is submitted; or 

(2) is not ordered, the Secretary shall make a 
final decision on the matter not later than the 
last day of the 6th month that begins after the 
date the matter is submitted. 
§41711. Air carrier maJJa6eJnent inquiry and 

coopertJtio11 111ith other autlwrilk• 
In carrying out this subpart, the Secretary of 

Transportation may-
(1) inquire into the management of the busi

ness of an air carrier and obtain from the air 
carrier, and a person controlling. controlled by. 
or·under common control with the carrier, infor
mation the Secretary decides reasonably is nec
essary to carry out the inquiry; 

(2) co'l't[er and hold a joint hearing with a 
State authority; and 
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(3) exchange information related to aero

nautics with a government of a foreign country 
through appropriate departments, agencies, and 
instrumentalities of the United States Govern
ment. 
§41712. Unfair and deceptive practices and 

unfair methods of competition 
On the initiative of the Secretary of Transpor

tation or the complaint of an air carrier, foreign 
air carrier, or ticket agent, and if the Secretary 
considers it is in the public interest, the Sec
retary may investigate and decide whether an 
air carrier, foreign air carrier, or ticket agent 
has been or is engaged in an unfair or deceptive 
practice or an unfair method of competition in 
air transportation or the sale of air transpor
tation. If the Secretary, after notice and an op
portunity tor a hearing, finds that an air car
rier, foreign air carrier, or ticket agent is en
gaged in an unfair or deceptive practice or un
fair method of competition, the Secretary shall 
order the air carrier, foreign air carrier, or tick
et agent to stop the practice or method. 
§41713. Preemption of authority over rates, 

routes, and service 
(a) DEFINITION.-ln this section, "State" 

means a State, the District of Columbia, and a 
territory or possession of the United States. 

(b) PREEMPTION.-(]) Except as provided in 
this subsection, a State, political subdivision of 
a State, or political authority of at least 2 States 
may not enact or enforce a law or regulation re
lated to a rate, route, or service of an air carrier 
that may provide air transportation under this 
subpart. 

(2) Paragraph (1) of this subsection does not 
apply to air transportation provided entirely in 
Alaska unless the transportation is air transpor
tation (except charter air transportation) pro
vided under a certificate issued under section 
41102 of this title. 

(3) This subsection does not limit a State, po
litical subdivision of a State, or political author
ity of at least 2 States that owns or operates an 
airport served by an air carrier holding a certifi
cate issued by the Secretary of Transportation 
from carrying out its proprietary powers and 
rights. 
SUBCHAPTER II-SMALL COMMUNITY AIR 

SERVICE 
§41731. Definitions 

(a) GENERAL.-In this subchapter-
(]) "eligible place" means a place in the Unit

ed States that-
( A) was an eligible point under section 419 of 

the Federal Aviation Act of 1958 before October 
1' 1988; 

(B) received scheduled air transportation at 
any time after January 1, 1990; and 

(C) is not listed in Department of Transpor
tation Orders 8~~37 and 8~12-52 as a place in
eligible for compensation under this subchapter. 

(2) "enhanced essential air service" means 
scheduled air transportation to an eligible place 
of a higher level or quality than basic essential 
air service described in section 41732 of this title. 

(3) "hub airport" means an airport that each 
year has at least .25 percent of the total annual 
boardings in the United States. 

(4) "nonhub airport" means an airport that 
each year has less than .05 percent of the total 
annual boardings in the United States. 

(5) "small hub airport" means an airport that 
each year has at least .05 percent, but less than 
. 25 percent, of the total annual boardings in the 
United States. 

(b) LIMITATION ON AUTHORITY TO DECIDE A 
PLACE NOT AN ELIGIBLE PLACE.-The Secretary 
of Transportation may not decide that a place 
described in subsection (a)(l) of this section is 
not an eligible place on the basis of a passenger 
subsidy at that place or on another basis that is 
not specifically stated in this subchapter. 

§41732. Basic essential air service 
(a) GENERAL.-Basic essential air service pro

vided under section 41733 of this title is sched
uled air transportation of passengers and 
cargo-

(1) to a hub airport that has convenient con
necting or single-plane air service to a substan
tial number of destinations beyond that airport; 
or 

(2) to a small hub or nonhub airport, when in 
Alaska or when the nearest hub airport is more 
than 400 miles from an eligible place. 

(b) MINIMUM REQUIREMENTS.-Basic essential 
air service shall include at least the following: 

(l)(A) tor a place not in Alaska, 2 daily round 
trips 6 days a week, with not more than one in
termediate stop on each flight; or 

(B) tor a place in Alaska, a level of service at 
least equal to that provided in 1976 or 2 round 
trips a week, whichever is greater, except that 
the Secretary of Transportation and the appro
priate State authority of Alaska may agree to a 
different level of service after consulting with 
the affected community. 

(2) flights at reasonable times considering the 
needs of passengers with connecting flights at 
the airport and at rates that are not excessive 
compared to the generally prevailing rates of 
other air carriers tor like service between similar 
places. 

(3) for a place not in Alaska, service provided 
in an aircraft with an effective capacity of at 
least 15 passengers if the average daily 
boardings at the place in any calendar year 
from 1976-1986 were more than 11 passengers un
less-

(A) that level-of-service requirement would re
quire paying compensation in a fiscal year 
under section 41733(d) or 41734 (d) or (e) of this 
title tor the place when compensation otherwise 
would not have been paid tor that place in that 
year; or 

(B) the affected community agrees with the 
Secretary in writing to the use of smaller air
craft to provide service to the place. 

(4) service accommodating the estimated pas
senger and property traffic at an average load 
factor, tor each class of traffic considering sea
sonal demands tor the service, of not more 
than-

( A) 50 percent; or 
(B) 60 percent when service is provided by air

craft with more than 14 passenger seats. 
(5) service provided in aircraft with at least 2 

engines and using 2 pilots, unless scheduled air 
transportation has not been provided to the 
place in aircraft with at least 2 engines and 
using 2 pilots tor at least 60 consecutive operat
ing days at any time since October 31, 1978. 

(6) service provided by pressurized aircraft 
when the service is provided by aircraft that 
regularly fly above 8,000 teet in altitude. 
§41733. Level of basic essential air service 

(a) DECISIONS MADE BEFORE OCTOBER 1, 
1988.-For each eligible place for which a deci
sion was made before October 1, 1988, under sec
tion 419 of the Federal Aviation Act of 1958, es
tablishing the level of essential air transpor
tation, the level of basic essential air service for 
that place shall be the level established by the 
Secretary of Transportation tor that place by 
not later than December 29, 1988. 

(b) DECISIONS NOT MADE BEFORE OCTOBER 1, 
1988.-(1) The Secretary shall decide on the level 
of basic essential air service tor each eligible 
place for which a decision was not made before 
October 1, 1988, establishing the level of essen
tial air transportation, when the Secretary re
ceives notice that service to that place will be 
provided by only one air carrier. The Secretary 
shall make the decision by the last day of the 6-
month period beginning on the date the Sec
retary receives the notice. The Secretary may 
impose notice requirements necessary to carry 

out this subsection. Before making a decision, 
the Secretary shall consider the views of any in
terested community and the appropriate State 
authority of the State in which the community 
is located. 

(2) Until the Secretary has made a decision on 
a level of basic essential air service for an eligi
ble place under this subsection, the Secretary, 
on petition by an appropriate representative of 
the place, shall prohibit an air carrier from end
ing, suspending, or reducing air transportation 
to that place that appears to deprive the place 
of basic essential air service. 

(c) AVAILABILITY OF COMPENSATION.-(]) lf 
the Secretary decides that basic essential air 
service will not be provided to an eligible place 
without compensation, the Secretary shall pro
vide notice that an air carrier may apply to pro
vide basic essential air service to the place tor 
compensation under this section. In selecting an 
applicant, the Secretary shall consider, among 
other tactors-

(A) the demonstrated reliability of the appli
cant in providing scheduled air service; 

(B) the contractual and marketing arrange
ments the applicant has made with a larger car
rier to ensure service beyond the hub airport; 

(C) the interline arrangements that the appli
cant has made with a larger carrier to allow 
passengers and cargo of the applicant at the 
hub airport to be transported by the larger car
rier through one reservation, ticket, and bag
gage check-in; 

(D) the preferences of the actual and potential 
users of air transportation at the eligible place, 
giving substantial weight to the views of the 
elected officials representing the users; and 

(E) tor an eligible place in Alaska, the experi
ence of the applicant in providing, in Alaska, 
scheduled air service, or significant patterns of 
non-scheduled air service under an exemption 
granted under section 40109(a) and (c)-(h) ot 
this title. 

(2) Under guidelines prescribed under section 
41737(a) of this title, the Secretary shall pay the 
rate of compensation tor providing basic essen
tial air service under this section and section 
41734 of this title. 

(d) COMPENSATION P AYMENTS.-The Secretary 
shall pay compensation under this section at 
times and in the way the Secretary decides is 
appropriate. The Secretary shall end payment of 
compensation to an air carrier tor providing 
basic essential air service to an eligible place 
when the Secretary decides the compensation is 
no longer necessary to maintain basic essential 
air service to the place. 

(e) REVIEW.-The Secretary shall review peri
odically the level of basic essential air service 
tor each eligible place. Based on the review and 
consultations with an interested community and 
the appropriate State authority of the State in 
which the community is located, the Secretary 
may make appropriate adjustments in the level 
of service. 
§41734. Ending, suspending, and reducing 

basic essential air service 
(a) NOTICE REQUIRED.-An air carrier may 

end, suspend, or reduce air transportation to an 
eligible place below the level of basic essential 
air service established for that place under sec
tion 41733 of this title only after giving the Sec
retary of Transportation, the appropriate State 
authority, and the affected communities at least 
90 days' notice before ending, suspending, or re
ducing that transportation . 

(b) CONTINUATION OF SERVICE FOR 30 DAYS 
AFTER NOTICE PERIOD.-![ at the end of the no
tice period under subsection (a) of this section 
the Secretary has not found another air carrier 
to provide basic essential air service to the eligi
ble place, the Secretary shall require the carrier 
providing notice to continue to provide basic es
sential air service to the place tor an additional 
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30-day period or until another carrier begins to 
provide basic essential air service to the place, 
whichever occurs first. 

(C) CONTINUATION OF SERVICE FOR ADDI
TIONAL 30-DA Y PERIODS.-![ at the end of the 
30-day period under subsection (b) of this sec
tion the Secretary decides another air carrier 
will not provide basic essential air service to the 
place on a continuing basis, the Secretary shall 
require the carrier providing service to continue 
to provide service [or additional 30-day periods 
until another carrier begins providing service on 
a continuing basis. At the end ot each 30-day 
period, the Secretary shall decide if another car
rier will provide service on a continuing basis. 

(d) CONTINUATION OF COMPENSATION AFTER 
NOTICE PERIOD.-![ an air carrier receiving com
pensation under section 41733 of this title [or 
providing basic essential air service to an eligi
ble place is required to continue to provide serv
ice to the place under this section after the 90-
day notice period under subsection (a) of this 
section, the Secretary shall continue to pay that 
compensation after the last day of that period. 
The Secretary shall pay the compensation until 
the Secretary finds another carrier to provide 
the service to the place or the 90th day after the 
end of that notice period, whichever is earlier. 
If, after the 90th day a[ter the end of the 90-day 
notice period, the Secretary has not found an
other carrier to provide the service, the carrier 
required to continue to provide that service shall 
receive compensation su[[icient-

(1) to pay tor the fully allocated actual cost to 
the carrier o[ performing the basic essential air 
service that was being provided when the 90-day 
notice was given under subsection (a) of this 
section plus a reasonable return on investment 
that is at least 5 percent of operating costs; and 

(2) to provide the carrier an additional return 
that recognizes the demonstrated additional lost 
profits [rom opportunities foregone and the like
lihood that those lost profits increase as the pe
riod during which the carrier is required to pro
vide the service continues. 

(e) COMPENSATION TO AIR CARRIERS ORIGI
NALLY PROVIDING SERVICE WITHOUT COMPENSA
TION.-![ the Secretary requires an air carrier 
providing basic essential air service to an eligi
ble place without compensation under section 
41733 of this title to continue providing that 
service after the 90-day notice period required 
by subsection (a) of this section, the Secretary 
shall provide the carrier with compensatio'n 
after the end of the 90-day notice period that is 
su[[icient-

(1) to pay [or the fully allocated actual cost to 
the carrier of performing the basic essential air 
service that was being provided when the 90-day 
notice was given under subsection (a) of this 
section plus a reasonable return on investment 
that is at least 5 percent of operating costs; and 

(2) to provide the carrier an additional return 
that recognizes the demonstrated additional lost 
profits [rom opportunities foregone and the like
lihood that those lost profits increase as the pe
riod during which the carrier is required to pro
vide the service continues. 

(f) FINDING REPLACEMENT CARRIERS.-When 
the Secretary requires an air carrier to continue 
to provide basic essential air service to an eligi
ble place, the Secretary shall continue to make 
every effort to find another carrier to provide at 
least that basic essential air service to the place 
on a continuing basis. 

(g) TRANSFER OF AUTHORITY.-![ an air car
rier, providing basic essential air service under 
section 41733 of this title between an eligible 
place and an airport at which the Administrator 
of the Federal Aviation Administration limits 
the number of instrument [light rule takeoffs 
and landings o[ aircraft, provides notice under 
subsection (a) of this section of an intention to 
end, suspend, or reduce that service and an-

other carrier is found to provide the service, the 
Secretary shall require the carrier providing no
tice to transfer any operational authority the 
carrier has to land or take off at that airport re
lated to the service to the eligible place to the 
carrier that will provide the service, if-

(1) the carrier that will provide the service 
needs the authority: and 

(2) the authority to be transferred {s being 
used only to provide air service to the eligible 
place. 
§41735. Enhanced essential air service 

(a) PROPOSALS.-(1) A State or local govern
ment may submit a proposal to the Secretary of 
Transportation [or enhanced essential air serv
ice to an eligible place [or which basic essential 
air service is being provided under section 41733 
of this title. The proposal shall-

( A) specify the level and type of enhanced es
sential air service the State or local government 
considers appropriate; and 

(B) include an agreement related to compensa
tion required [or the proposed service. 

(2) The agreement submitted under paragraph 
(1)(B) of this subsection shall provide that-

( A) the State or local government or a person 
pay 50 percent of the compensation required [or 
the proposed service and the United States Gov
ernment pay the remaining 50 percent; or 

(B)(i) the Government pay 100 percent of the 
compensation; and 

(ii) if the proposed service is not successful [or 
at least a 2-year period under the criteria pre
scribed by the Secretary under paragraph (3) of 
this subsection, the eligible place is not eligible 
[or air service or air transportation [or which 
compensation is paid by the Secretary under 
this subchapter. 

(3) The Secretary shall prescribe by regulation 
objective criteria tor deciding whether enhanced 
essential air service to an eligible place under 
this section is successful in terms of-

( A) increasing passenger usage of the airport 
facilities at the place; and 

(B) reducing the amount of compensation pro
vided by the Secretary under this subchapter [or 
that service. 

(b) DECISIONS.-Not later than 90 days after 
receiving a proposal under subsection (a) of this 
section, the Secretary shall-

(1) approve the proposal if the Secretary de
cides the proposal is reasonable; or 

(2) if the Secretary decides the proposal is not 
reasonable, disapprove the proposal and notify 
the State or local government of the disapproval 
and the reasons [or the disapproval. 

(c) COMPENSATION PAYMENTS.-(1) The Sec
retary shall pay compensation un~er this sec
tion when and in the way the Secretary decides 
is appropriate. Compensation [or enhanced es
sential air service under this section may be 
paid only [or the costs incurred in providing air 
service to an eligible place that are in addition 
to the costs incurred in providing basic essential 
air service to the place under section 41733 of 
this title. The Secretary shall continue to pay 
compensation under this section only as long 
as-

(A) the air carrier maintains the level of en
hanced essential air service; 

(B) the State or local government or person 
agreeing to pay compensation under this section 
continues to pay the compensation; and 

(C) the Secretary decides the compensation is 
necessary to maintain the service to the place. 

(2) The Secretary may require the State or 
local government or person agreeing to pay com
pensation under this section to make advance 
payments or provide other security to ensure 
that timely payments are made. 

(d) REVIEW.-(1) The Secretary shall review 
periodically the enhanced essential air service 
provided to each eligible place under this sec
tion. 

(2) For service [or which the Government pays 
50 percent of the compensation, based on the re
view and consultation with the affected commu
nity and the State or local government or person 
paying the remaining 50 percent of the com
pensation, the Secretary shall make appropriate 
adjustments in the type and level of service to 
the place. · 

(3) For service tor which the Government pays 
100 percent of the compensation, based on the 
review and consultation with the State or local 
government submitting the proposal, the Sec
retary shall decide whether the service has suc
ceeded [or at least a 2-year period under the cri
teria prescribed under subsection (a)(3) of this 
section. If unsuccessful, the place is not eligible 
[or air service or air transportation [or which 
compensation is paid by the Secretary under 
this subchapter. 

(e) ENDING, SUSPENDING, AND REDUCING AIR 
TRANSPORTATION.-An air carrier may end, sus
pend, or reduce air transportation to an eligible 
place below the level of enhanced essential air 
service established [or that place by the Sec
retary under this section only after giving the 
Secretary, the affected community, and the 
State or local government or person paying com
pensation [or that service at least 30 days' no
tice before ending, suspending, or reducing the 
service. This subsection does not relieve the car
rier of an obligation under section 41734 of this 
title. 
§41736. Air transportation to noneligible 

places 
(a) PROPOSALS AND DECIS/ONS.-(1) A State or 

local government may propose to the Secretary 
of Transportation that the Secretary provide 
compensation to an air carrier to provide air 
transportation to a place that is not an eligible 
place under this subchapter. Not later than 90 
days after receiving a proposal under this sec
tion, the Secretary shall-

( A) decide whether to designate the place as 
eligible to receive compensation under this sec
tion; and 

(B)(i) approve the proposal if the State or 
local government or a person is willing and able 
to pay 50 percent of the compensation tor pro
viding the transportation, and notify the State 
or local government of the approval; or 

(ii) disapprove the proposal if the Secretary 
decides the proposal is not reasonable under 
paragraph (2) of this subsection , and notify the 
State or local government of the disapproval 
and the reasons [or the disapproval. 

(2) In deciding whether a proposal is reason
able, the Secretary shall consider, among other 
[actors-

( A) the traffic-generating potential of the 
place; 

(B) the cost to the United States Government 
of providing the proposed transportation; and 

(C) the distance of the place [rom the closest 
hub airport. 

(b) APPROVAL FOR CERTAIN AIR TRANSPOR
TATION.-Notwithstanding subsection (a)(1)(B) 
of this section, the Secretary shall approve a 
proposal under this section to compensate an air 
carrier [or providing air transportation to a 
place in the 48 contiguous States or the District 
of Columbia and designate the place as eligible 
[or compensation under this section i!-

(1) at any time before October 23, 1978, the 
place was served by a carrier holding a certifi
cate under section 401 of the Federal Aviation 
Act of 1958; 

(2) the place is more than SO miles [rom the 
nearest small hub airport or an eligible place; 

(3) the place is more than 150 miles [rom the 
nearest hub airport; and 

( 4) the State or local government submitting 
the proposal or a person is willing and able to 
pay 25 percent of the cost of providing the com
pensated transportation. 
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(C) LEVEL OF AIR TRANSPORTATION.-(1) If the 

Secretary designates a place under subsection 
(a)(J) of this section as eligible tor compensation 
under this section, the Secretary shall decide, 
not later than 6 months after the date of the 
designation, on the level of air transportation to 
be provided under this section. Before making a 
decision, the Secretary shall consider the views 
of any interested community , the appropriate 
State authority of the State in which the place 
is located, and the State or local govern7111?nt or 
person agreeing to pay compensation for the 
transportation under subsection (b)(4) of this 
section. 

(2) After making the decision under para
graph (1) of this subsection, the Secretary shall 
provide notice that any air carrier that is will
ing to provide the level of air transportation es
tablished under paragraph (1) for a place may 
submit an application to provide the transpor
tation. In selecting an applicant, the Secretary 
shall consider, among other tactors-

(A) the factors listed in section 41733(c)(l) of 
this title; and 

(B) the views of the State or local government 
or person agreeing to pay compensation tor the 
transportation. 

(d) COMPENSATION PAYMENTS.-(]) The Sec
retary shall pay compensation under this sec
tion when and in the way the Secretary decides 
is appropriate. The Secretary shall continue to 
pay compensation under this section only as 
long as-

( A) the air carrier maintains the level of air 
transportation established by the Secretary 
under subsection (c)(l) of this section; 

(B) the State or local government or person 
agreeing to pay compensation tor transportation 
under this section continues to pay that com
pensation; and 

(C) the Secretary decides the compensation is 
necessary to maintain the transportation to the 
place. 

(2) The Secretary may require the State or 
local government or person agreeing to pay com
pensation under this section to make advance 
payments or provide other security to ensure 
that timely payments are made. 

(e) REVIEW.-The Secretary shall review peri
odically the level of air transportation provided 
under this section. Based on the review and 
consultation with any interested community, 
the appropriate State authority of the State in 
which the community is located, and the State 
or local government or person paying compensa
tion under this section, the Secretary may make 
appropriate adjustments in the level of transpor
tation. 

(f) WITHDRAWAL OF ELIGIBILITY DESIGNA
TIONS.- After providing notice and an oppor
tunity for interested persons to comment, the 
Secretary may withdraw the designation of a 
place under subsection (a)(l) of this section as 
eligible to receive compensation under this sec
tion if the place has received air transportation 
under this section tor at least 2 years and the 
Secretary decides the withdrawal would be in 
the public interest. The Secretary by regulation 
shall prescribe standards for deciding whether 
the withdrawal of a designation under this sub
section is in the public interest. The standards 
shall include the factors listed in subsection 
(a)(2) of this section. 

(g) ENDING, SUSPENDING, AND REDUCING AIR 
TRANSPORTATION.-An air carrier providing air 
transportation for compensation under this sec
tion may end, suspend, or reduce that transpor
tation below the level of transportation estab
lished by the Secretary under this section only 
after giving the Secretary, the affected commu
nity, and the State or local government or per
son paying compensation under this section at 
least 30 days' notice before ending, suspending, 
or reducing the transportation. 

§41737. Compemation guitklines. limita
tiom. and clai1JU1 
(a) COMPENSATION GUIDELINES.-(]) The Sec

retary of Transportation shall prescribe guide
lines governing the rate of compensation pay
able under this subchapter. The guidelines shall 
be used to determine the reasonable amount of 
compensation required to ensure the continu
ation of air service or air transportation under 
this subchapter. The guidelines shall-

( A) provide tor a reduction in compensation 
when an air carrier does not provide service or 
transportation agreed to be provided; 

(B) consider amounts needed by an air carrier 
to promote public use of the service or transpor
tation for which compensation is being paid; 
and 

(C) include expense elements based on rep
resentative costs of air carriers providing sched
uled air transportation of passengers, property, 
and mail on aircraft of the type the Secretary 
decides is appropriate for providing the service 
or transportation for which compensation is 
being provided. 

(2) Promotional amounts described in para
graph (l)(B) of this subsection shall be a spe
cial , segregated element of the compensation 
provided to a carrier under this subchapter. 

(b) REQUIRED FINDING.-The Secretary may 
pay compensation to an air carrier for providing 
air service or air transportation under this sub
chapter only if the Secretary finds the carrier is 
able to provide the service or transportation in 
a reliable way. 

(c) CLAIMS.-Not later than 15 days after re
ceiving a written claim from an air carrier for 
compensation under this subchapter, the Sec
retary shall-

(1) pay or deny the United States Govern
ment's share of a claim; and 

(2) if denying the claim, notify the carrier of 
the denial and the reasons tor the denial. 

(d) AUTHORITY TO MAKE AGREEMENTS AND 
INCUR OBLIGATIONS.-(1) The Secretary may 
make agreements and incur obligations from the 
Airport and Airway Trust Fund established 
under section 9502 of the Internal Revenue Code 
of 1986 (26 U.S.C. 9502) to pay compensation 
under this subchapter. An agreement by the 
Secretary under this subsection is a contractual 
obligation of the Government to pay the Govern
ment's share of the compensation. 

(2) Not more than $38,600,000 is available to 
the Secretary out of the Fund tor each of the 
fiscal years ending September 30, 1992-1998, to 
incur obligations under this section. Amounts 
made available under this section remain avail
able until expended. 
§41738. Fihu!ss of air carriert1 

Notwithstanding section 40109 (a) and (c)-(h) 
of this title, an air carrier may provide air serv
ice to an eligible place or air transportation to 
a place designated under section 41736 of this 
title only when the Secretary of Transportation 
decides that-

(1) the carrier is fit, willing, and able to per
form the service or transportation; and 

(2) aircraft used to provide the service or 
transportation, and operations related to the 
service or transportation , conform to the safety 
standards prescribed by the Administrator of the 
Federal Aviation Administration. 
§41739. Air carrier obligations 

If at least 2 air carriers make an agreement to 
operate under or use a single carrier designator 
code to provide air transportation , the carrier 
whose code is being used shares responsibility 
with the other carriers for the quality of trans
portation provided the public under the code by 
the other carriers. 
§41740. Joint proposals 

The Secretary of Transportation shall encour
age the submission of joint proposals by 2 or 

more air carriers tor providing air service or air 
transportation under this subchapter through 
arrangements that maximize the service or 
transportation to and from major destinations 
beyond the hub. 
§41741. Insurance 

The Secretary of Transportation may pay an 
air carrier compensation under this subchapter 
only when the carrier files with the Secretary 
an insurance policy or self-insurance plan ap
proved by the Secretary. The policy or plan 
must be sufficient to pay for bodily injury to, or 
death of, an individual, or for loss of or damage 
to property of others, resulting from the oper
ation of aircraft, but not more than the amount 
of the policy or plan limits. 
§41742. Ending effective date 

This subchapter is not effective after Septem
ber 30, 1998. 
CHAPTER 419-TRANSPORTATION OF MAIL 
Sec. 
41901 . General authority. 
41902. Schedules for certain transportation of 

mail. 
41903. Duty to provide certain transportation 

of mail. 
41904. Noncitizens transporting mail to or in 

foreign countries. 
41905. Regulating air carrier transportation of 

foreign mail. 
41906. Emergency mail transportation. 
41907. Rates tor foreign transportation of mail. 
41908. Rates for transporting mail of foreign 

countries. 
41909. Duty to oppose unreasonable Universal 

Postal Union rates. 
41910. Weighing mail. 
41911. Evidence of providing mail service. 
41912. Effect on foreign postal arrangements. 
§41901. General authority 

(a) TITLE 39.-The United States Postal Serv
ice may provide tor the transportation of mail 
by aircraft in interstate air transportation 
under section 5402 (d) and (f) of title 39. 

(b) AUTHORITY TO PRESCRIBE RATES.-Except 
as provided in section 5402 of title 39, on the ini
tiative of the Secretary of Transportation or on 
petition by the Postal Service or an air carrier, 
the Secretary shall prescribe and publish-

(1) after notice and an opportunity for a hear
ing on the record, reasonable rates of compensa
tion to be paid by the Postal Service tor the 
transportation of mail by aircraft in foreign air 
transportation or between places in Alaska, the 
facilities used in and useful tor the transpor
tation of mail, and the services related to the 
transportation of mail tor each carrier holding a 
certificate that authorizes that transportation; 

(2) the methods used , whether by aircraft
mile, pound-mile, weight, space, or a combina
tion of those or other methods, to determine the 
rates of compensation for each air carrier or 
class of air carriers; and 

(3) the effective date of the rates. 
(c) OTHER TRANSPORTATION.-ln prescribing 

rates under subsection (b) of this section, the 
Secretary may include transportation other 
than by aircraft that is incidental to transpor
tation of mail by aircraft or necessary because 
of emergency conditions related to aircraft oper
ations. 

(d) AUTHORITY TO PRESCRIBE DIFFERENT 
RATES.-Considering conditions peculiar to 
transportation by aircraft and to particular air 
carriers or classes of air carriers, the Secretary 
may prescribe different rates under this section 
for different air carriers or classes of air carriers 
and for different classes of service. In prescrib
ing a rate for a carrier U7ider this section, the 
Secretary shall consider, among other factors, 
the following: 

(1) the condition that the carrier may hold 
and operate under a certificate authorizing the 
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transportation of mail only by providing nec
essary and adequate facilities and service for 
the transportation of mail. 

(2) standards related to the character and 
quality of service to be provided that are pre
scribed by or under law. 

(e) STATEMENTS ON RATES.-A petition for pre
scribing a reasonable rate of compensation 
under this section must include a statement of 
the rate the petitioner believes is reasonable. 

(f) STATEMENTS ON REQUIRED SERVICES.-The 
Postal Service shall introduce as part of the 
record in every proceeding under this section a 
comprehensive statement of the services to be re
quired of the air carrier and other information 
the Postal Service has that the Secretary consid
ers material to the proceeding. 

(g) EXPIRATION DATE.-The authority of the 
Secretary under this part and section 5402 of 
title 39 providing tor the transportation of mail 
by aircraft between places in Alaska expires on 
the date specified in section 5402(!) of title 39. 

§41902. Schedules for certain transportation 
of mail 
(a) REQUIREMENT.-Except as provided in sec

tion 41906 of this title and section 5402 of title 
39, an air carrier may transport mail by aircraft 
in foreign air transportation or between places 
in Alaska only under a schedule designated or 
required to be established under subsection (c) 
of this section for the transportation of mail. 

(b) STATEMENTS ON PLACES AND SCHEDULES.
Every air carrier shall file with the Secretary of 
Transportation and the United States Postal 
Service a statement showing-

(]) the places between which the carrier is au
thorized to provide foreign air transportation; 

(2) the places between which the carrier is au
thorized to transport mail entirely in one State; 

(3) the places between which the carrier is au
thorized to transport mail in Alaska; 

(4) every schedule of aircraft regularly oper
ated by the carrier between places described in 
clauses (1)-(3) of this subsection and every 
change in each schedule; and 

(5) tor each schedule, the places served by the 
carrier and the time of arrival at, and departure 
from, each place. 

(c) DESIGNATING AND ADDITIONAL SCHED· 
ULES.-The Postal Service may-

(1) designate any schedule of an air carrier 
filed under subsection (b)(4) of this section tor 
the transportation of mail between the places 
between which the carrier is authorized by its 
certificate to transport mail; and 

(2) require the carrier to establish additional 
schedules for the transportation of mail between 
those places. 

(d) CHANGING SCHEDULES.-A schedule des
ignated or required to be established tor the 
transportation of mail under subsection (c) of 
this section may be changed only after 10 days' 
notice of the change is filed as provided in sub
section (b)(4) of this section. The Postal Service 
may disapprove a proposed change in a sched
ule or amend or modify the schedule or proposed 
change. 

(e) ORDERS.-An order of the Postal Service 
under this section may become effective only 
after 10 days after the order is issued. A person 
adversely affected by the order may appeal the 
order to the Secretary before the end of the 10-
day period under regulations the Secretary pre
scribes. If the public convenience and necessity 
require, the Secretary may amend, modify, sus
pend, or cancel the order. Pending a decision 
about the order, the Secretary may postpone the 
effective date of the order. 

(f) PROCEEDINGS PREFERENCES.-The Sec
retary shall give preference to a proceeding 
under this section over all other proceedings be
tore the Secretary under this subpart. 

§41903. Duty to provide certain transpor
tation of mail 
(a) AIR CARRIERS.-Subject to subsection (b) 

of this section, an air carrier authorized by its 
certificate to transport mail by aircraft in for
eign air transportation or between places in 
Alaska shall-

(]) provide facilities and services necessary 
and adequate to provide that transportation; 
and 

(2) transport mail between the places author
ized in the certificate for transportation of mail 
when required, and under regulations pre
scribed, by the United States Postal Service. 

(b) MAXIMUM MAIL LOAD.-The Secretary of 
Transportation may prescribe the maximum mail 
load for a schedule or for an aircraft or type of 
aircraft for the transportation of mail by air
craft in foreign air transportation or between 
places in Alaska. If the Postal Service tenders to 
an air carrier mail exceeding the maximum load 
for transportation by the carrier under a sched
ule designated or required to be established for 
the transportation of mail under section 41902(c) 
of this title, the carrier, as nearly in accordance 
with the schedule as the Secretary decides is 
possible, shall-

(]) provide facilities sufficient to transport the 
mail to the extent the Secretary decides the car
rier reasonably is able to do so; and 

(2) transport that mail. 
§41904. Noncitizens transporting mail to or 

in foreign countries 
When the United States Postal Service decides 

that it may be necessary to have a person not a 
citizen of the United States transport mail by 
aircraft to or in a foreign country, the Postal 
Service may make an arrangement with the per
son, without advertising, to provide the trans
portation. 
§41905. Regulating air carrier transpor· 

tation of foreign mail 
An air carrier holding a certificate that au

thorizes foreign air transportation and trans
porting mail of a foreign country shall transport 
that mail under the control of, and subject to 
regulation by, the United States Government. 
§41906. Emergency mail transportation 

(a) CONTRACT AUTHORITY.-ln an emergency 
caused by a flood, fire, or other disaster, the 
United States Postal Service may make a con
tract without advertising to transport mail by 
aircraft to or from a locality affected by the 
emergency when the available facilities of per
sons authorized to transport mail to or from the 
locality are inadequate to meet the requirements 
of the Postal Service during the emergency. The 
contract may be only tor periods necessary to 
maintain mail service because of the inadequacy 
of the facilities. Payment tor transportation pro
vided under the contract shall be made at rates 
provided in the contract. 

(b) TRANSPORTATION NOT AIR TRANSPOR
TATION.-Transportation provided under a con
tract made under subsection (a) of this section is 
not air transportation within the meaning of 
this part. 
§41907. Rates for foreign transportation of 

mail 
(a) L!MITATIONS.-When air transportation is 

provided between the United States and a for
eign country both by aircraft owned or operated 
by an air carrier holding a certificate under 
chapter 411 of this title and by aircraft owned or 
operated by a foreign air carrier, the United 
States Postal Service may not pay to or tor the 
account of the foreign air carrier a rate of com
pensation tor transporting mail by aircraft be
tween the United States and the foreign country 
that the Postal Service believes will result (over 
a reasonable period determined by the Postal 
Service considering exchange fluctuations and 

other factors) in the foreign air carrier receiving 
a rate of compensation for transporting the mail 
that is higher than the rate-

(1) the foreign country pays to air carriers for 
transporting mail of the foreign country by air
craft between the foreign country and the Unit
ed States; or 

(2) determined by the Postal Service to be com
parable to the rate the foreign country pays to 
air carriers for transporting mail of the foreign 
country by aircraft between the foreign country 
and an intermediate country on the route of the 
air carrier between the foreign country and the 
United States. 

(b) CHANGES.-The Secretary of Transpor
tation shall act expeditiously on proposed 
changes in rates for transporting mail by air
craft in foreign air transportation. When pre
scribing those rates, the Secretary shall con
sider-

(1) the rates paid tor transportation of mail 
under the Universal Postal Union Convention 
as ratified by the United States Government; 

(2) the rate-making elements used by the Uni
versal Postal Union in prescribing its airmail 
rates; and 

(3) the competitive disadvantage to United 
States flag air carriers resulting from foreign air 
carriers receiving Universal Postal Union rates 
for transporting United States mail and na
tional origin mail of their own countries. 
§41908. Rates for transporting mail of for-

eign countrU!s 
(a) RATE DETERMINATIONS.-The United 

States Postal Service shall determine the rates 
that an air carrier holding a certificate that au
thorizes foreign air transportation must charge 
a foreign country tor transporting mail of the 
foreign country. The Postal Service shall put 
those rates into effect under the postal conven
tion regulating postal relations between the 
United States and the foreign country or as pro
vided under this section. 

(b) CHANGES.-The Postal Service may author
ize an air carrier holding a certificate that au
thorizes foreign air transportation, under limita
tions the Postal Service prescribes, to change the 
rates the carrier charges a foreign country tor 
transporting mail of the foreign country in the 
foreign country or between the foreign country 
and another foreign country. 

(c) COLLECTING COMPENSATION.-(1) When an 
air carrier holding a certificate that authorizes 
foreign air transportation transports mail of a 
foreign country-

( A) under an arrangement with the foreign 
country made or approved under this section, 
the carrier must collect its compensation tor the 
transportation from the foreign country under 
the arrangement; and 

(B) without having an arrangement with the 
foreign country consistent with this section, the 
compensation collected by the United States 
Government for the transportation shall be for 
the account of the air carrier. 

(2) An air carrier holding a certificate that 
authorizes foreign air transportation is not enti
tled to receive compensation from both a foreign 
country and the Government for transporting 
the same mail of the foreign country. 
§41909. Duty to oppose unreasonable Univer

sal Postal Union rates 
The Secretary of State and the United States 

Postal Service shall-
(1) take appropriate action to ensu<re that the 

rates paid tor transporting mail under the Uni
versal Postal Union Convention are not higher 
than reasonable rates for transporting mail; and 

(2) oppose any existing or proposed Universal 
Postal Union rate that is higher than a reason
able rate for transporting mail. 
§41910. Weighing mail 

The United States Postal Service may weigh 
mail transported by aircraft and make statistical 
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and administrative computations necessary in 
the interest of mail service. When the Secretary 
of Transportation decides that additional or 
more frequent weighings of mail are advisable or 
necessary to carry out this part, the Postal Serv
ice shall provide the weighings, but it is not re
quired to provide them for continuous periods of 
more than 30 days. 
§41911. Evidence ofproviding mail service 

When and in the form required by the United 
States Postal Service, an air carrier transporting 
or handling-

(1) United States mail shall submit evidence, 
signed by an authorized official , that the trans
portation or handling has been provided; and 

(2) mail of a foreign country shall submit evi
dence, signed by an authorized official, of the 
amount of mail transported or handled and the 
compensation payable and received tor that 
transportation or handling. 
§41912. Effect on foreign postal arrange· 

menta 
This part does not-
(1) affect an arrangement made by the United 

States Government with the postal administra
tion of a foreign country related to the transpor
tation of mail by aircraft; or 

(2) impair the authority of the United States 
Postal Service to make such an arrangement. 

CHAPTER 421-LABOR-MANAGEMENT 
PROVISIONS 

SUBCHAPTER I-EMPLOYEE PROTECTION 
PROGRAM 

Sec. 
42101. Definitions. 
42102. Payments to eligible protected employ-

ees. 
42103. Duty to hire protected employees. 
42104. Congressional review of regulations. 
42105. Airline Employees Protective Account. 
42106. Ending effective date. 
SUBCHAPTER II-MUTUAL AID AGREE

MENTS AND LABOR REQUIREMENTS OF 
AIR CARRIERS 

42111. Mutual aid agreements. 
42112. Labor requirements of air carriers. 
SUBCHAPTER /-EMPLOYEE PROTECTION 

PROGRAM 
§42101. Definition. 

(a) GENERAL.-ln this subchapter-
(1) "eligible protected employee" means a pro

tected employee who is deprived of employment, 
or whose compensation is reduced, because of a 
qualifying dislocation . 

(2) "major contraction" means a reduction 
(except as provided in subsection (b) of this sec
tion) of at least 7.5 percent in the number of 
full-time employees of an air carrier within a 12-
month period, except for employees deprived of 
employment because of a strike or whose em
ployment is ended tor cause. 

(3) "protected employee" means an individual 
who on October 24, 1978, was employed tor at 
least 4 years by an air carrier holding a certifi
cate under section 41102 of this title, but does 
not include a director or officer of a corpora
tion. 

( 4) "qualifying dislocation" means a bank
ruptcy or major contraction of an air carrier 
holding a certificate under section 41102 of this 
title when the Secretary of Transportation finds 
the bankruptcy or contraction occurred after 
December 31, 1978, and before January 1, 1989, 
the major cause of which was the change in reg
ulatory structure provided by the Airline De
regulation Act of 1978. 

(b) MAJOR CONTRACT/ON.-The Secretary may 
find a reduction of less than 7.5 percent of the 
number of full-time employees is part of a major 
contraction if the Secretary decides another re
duction is likely to occur within a 12-month pe-

riod that, when included with the first reduc
tion , will result in a total reduction of more 
than 7.5 percent. 
§42102. Payments to eligible protected em

ployees 
(a) AUTHORITY TO PAY AND APPLICATIONS FOR 

PAYMENTS.-Subject to amounts provided in an 
appropriation law, the Secretary of Labor shall 
make monthly assistance payments, moving ex
pense payments, and reimbursement payments 
as provided under this section to an eligible pro
tected employee whose employment is not ended 
for cause. The employee must apply to receive 
the payments and cooperate with the Secretary 
in finding other employment. 

(b) NUMBER AND AMOUNT OF PAYMENTS.-(]) 
Subject to amounts provided in an appropria
tion law, an eligible protected employee shall re
ceive 72 monthly assistance payments. However, 
an eligible protected employee deprived of em
ployment may not receive a payment after ob
taining other employment. For each class or 
craft of protected employees, the Secretary of 
Labor, after consulting with the Secretary of 
Transportation, shall prescribe by regulation 
guidelines for computing the amount of each 
monthly assistance payment to be made to a 
member of the class or craft and what percent
age of salary that payment represents. 

(2) The amount of a monthly payment payable 
under paragraph (1) of this subsection to an eli
gible protected employee shall be reduced-

( A) by unemployment compensation the em
ployee receives; or 

(B) if the employee does not accept reasonably 
comparable employment, to an amount the em
ployee would be entitled to receive if the em
ployee had accepted the employment. 

(3) If accepting comparable employment to 
avoid a reduction in the monthly assistance 
payment under paragraph (2) of this subsection 
would force an eligible protected employee to re
locate, the employee may decide not to relocate. 
Instead of the payments provided under this 
section, the employee may receive the lesser of 3 
payments or the maximum number of payments 
that remain to be paid under paragraph (1) of 
this subsection. 

(c) MOVING EXPENSES AND REIMBURSE
MENTS.-(]) Subject to amounts provided in an 
appropriation law, an eligible protected em
ployee who relocates shall receive-

( A) reasonable moving expense payments to 
move the employee and the employee's imme
diate family; and 

(B) reimbursement payments for a loss in
curred in selling the employee's principal place 
of residence for less than fair market value or in 
cancelling a lease on, or contract to buy, the 
residence. 

(2) The Secretary of Labor shall decide on the 
amount of the moving expenses and the fair 
market value of the residence. 
§42103. Duty to hire protected employees 

(a) REHIRING PROTECTED EMPLOYEES.-A pro
tected employee of an air carrier regulated by 
the Secretary of Transportation who was fur
loughed or whose employment was ended by the 
carrier (except tor cause) before October 23, 
1988, is entitled to be the first employed in the 
occupational specialty of the employee, regard
less of the employee's age, by any other air car
rier holding a certificate under section 41102 of 
this title before October 24, 1978. However, the 
air carrier may recall its furloughed employees 
before hiring a protected employee of another 
air carrier regulated by the Secretary who was 
furloughed or whose employment was ended by 
the other carrier (except tor cause) before Octo
ber 23, 1988. An employee hired by an air carrier 
under this section retains seniority and recall 
rights with the air carrier that furloughed or 
ended the employment of the employee. 

(b) DUTIES OF SECRETARY OF LABOR.-The 
Secretary of Labor-

(1) shall establish and publish periodically a 
list of jobs available with an air carrier holding 
a certificate under section 41102 of this title that 
includes necessary information and detail; 

(2) shall assist eligible protected employees to 
find other employment; 

(3) shall encourage negotiations between air 
carriers and representatives of employees on re
hiring practices and seniority; and 

(4) may require an air carrier to file with the 
Secretary information necessary to carry out 
this section. 
§42104. Congressional review of regulation. 

(a) DEFINITION.-ln this section, "legislative 
day" means a calendar day on which both 
Houses of Congress are in session. 

(b) SUBMISSION TO CONGRESS.-The Secretary 
of Labor may not prescribe a regulation under 
this subchapter until 30 legislative days after 
the regulation is submitted to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Public Works and 
Transportation of the House of Representatives. 

(c) EFFECTIVENESS OF REGULATIONS.-A pro
posed regulation under this subchapter shall be 
submitted to Congress and becomes effective 
only if, during the period of 60 legislative days 
after the regulation is submitted to Congress, ei
ther House does not pass a resolution disapprov
ing the regulation. However, if Congress adopts 
a resolution approving the regulation during the 
60-day period, the regulation is effective on that 
date. 
§42105. Airline Employees Protective Account 

The Department of Labor has an Airline Em
ployees Protective Account consisting of 
amounts appropriated to it. An amount nec
essary to carry out this subchapter, including 
administrative expenses, may be appropriated to 
the Account annually. 
§42106. Ending effective date 

This subchapter is not effective after the last 
day the Secretary of Labor must make a pay
ment under this subchapter. 
SUBCHAPTER II-MUTUAL AID AGREE

MENTS AND LABOR REQUIREMENTS OF 
AIR CARRIERS 

§42111. Mutual aid agreements 
An air carrier that will receive payments from 

another air carrier under an agreement between 
the air carriers for the time the one air carrier 
is not providing foreign air transportation, or is 
providing reduced levels of foreign air transpor
tation , because of a labor strike must file a true 
copy of the agreement with the Secretary of 
Transportation and have it approved by the 
Secretary under section 41309 of this title. Not
withstanding section 41309, the Secretary shall 
approve the agreement only if it provides that-

(1) the air carrier will receive payments of not 
more than 60 percent of direct operating ex
penses, including interest expenses, but not de
preciation or amortization expenses; 

(2) benefits may be paid tor not more than 8 
weeks, and may not be tor losses incurred dur
ing the first 30 days of a strike; and 

(3) on request of the striking employees, the 
dispute will be submitted to binding arbitration 
under the Railway Labor Act (45 U.S.C. 151 et 
seq.). 
§42112. Labor requirements of air carriers 

(a) DEFINITIONS.-/n this section-
(]) "copilot" means an employee whose duties 

include assisting or relieving the pilot in manip
ulating an aircraft and who is qualified to serve 
as, and has in effect an airman certificate au
thorizing the employee to serve as, a copilot. 

(2) "pilot" means an employee who is-
( A) responsible for manipulating or who ma

nipulates the flight controls of an aircraft when 
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under way, including the landing and takeoff of 
an aircraft; and 

(B) qualified to serve as, and has in effect an 
airman certificate authorizing the employee to 
serve as, a pilot. 

(b) DUTIES OF AIR CARRIERS.-An air carrier 
shall-

(1) maintain rates of compensation, maximum 
hours, and other working conditions and rela
tions for its pilots and copilots who are provid
ing interstate air transportation in the 48 con
tiguous States and the District of Columbia to 
conform with decision number 83, May 10, 1934, 
National Labor Board, notwithstanding any 
limitation in that decision on the period of its 
effectiveness; 

(2) maintain rates of compensation tor its pi
lots and copilots who are providing foreign air 
transportation or air transportation only in one 
territory or possession of the United States; and 

(3) comply with title II of the Railway Labor 
Act (45 U.S.C. 181 et seq.) as long as it holds its 
certificate. 

(c) MINIMUM ANNUAL RATE OF COMPENSA
TION.-A minimum annual rate under subsection 
(b)(2) of this section may not be less than the 
annual rate required to be paid for comparable 
service to a pilot or copilot under subsection 
(b)(1) of this section. 

(d) COLLECTIVE BARGAINING.-This section 
does not prevent pilots or copilots of an air car
rier from obtaining by collective bargaining 
higher rates of compensation or more favorable 
working conditions or relations. 

Sec. 

SUBPART III-SAFETY 
CHAPTER 441-ll.EGISTRATION AND 

RECORDATION OF AIRCRAFT 

44101. Operation of aircraft. 
44102. Registration requirements. 
44103. Registration of aircraft. 
44104. Registration of aircraft components and 

dealers' certificates of registra
tion. 

44105. Suspension and revocation of aircraft 
certificates. 

44106. Revocation of aircraft certificates tor 
controlled substance violations. 

44107. Recordation of conveyances, leases, and 
security instruments. 

44108. Validity of conveyances, leases, and se
curity instruments. 

44109. Reporting transfer of ownership. 
44110. Information about aircraft ownership 

and rights. · 
44111. Modifications in registration and rec

ordation system tor aircraft not 
providing air transportation. 

44112. Limitation o[liability. 
§44101. Operation of aircra/f 

(a) REGISTRATION REQUIREMENT.-Except as 
provided in subsection (b) of this section, a per
son may operate an aircraft only when the air
craft is registered under section 44103 of this 
title. 

(b) EXCEPTIONS.-A person may operate an 
aircraft in the United States that is not reg
istered-

(1) when authorized under section 40103(d) or 
41703 of this title; 

(2) when it is an aircraft of the national de
fense forces ot the United States and is identi
fied in a way satisfactory to the Administrator 
ot the Federal Aviation Administration; and 

(3) tor a reasonable period of time after a 
transfer of ownership, under regulations pre
scribed by the Administrator. 
§44102. RelfUtration requirement• 

(a) ELIGIBILITY.-An aircraft may be reg
istered under section 44103 of this title only 
when the aircraft is-

(1) not registered under the laws of a foreign 
country and is owned by-

(A) a citizen of the United States; 
(B) an individual citizen of a foreign country 

lawfully admitted tor permanent residence in 
the United States; or 

(C) a corporation not a citizen of the United 
States when the corporation is organized and 
doing business under the laws of the United 
States or a State, and the aircraft is based and 
primarily used in the United States; or 

(2) an aircraft of-
( A) the United States Government; or 
(B) a State, the District of Columbia, a terri

tory or possession of the United States, or a po
litical subdivision of a State, territory, or pos
session. 

(b) DUTY TO DEFINE CERTAIN TERM.-In car
rying out subsection (a)(1)(C) of this section, the 
Secretary of Transportation shall define "based 
and primarily used in the United States". 
§44103. Regi.tration of aircraft 

(a) GENERAL.-(1) On application of the 
owner of an aircraft that meets the requirements 
of section 44102 of this title, the Administrator of 
the Federal Aviation Administration shall-

( A) register the aircraft; and 
(B) issue a certificate of registration to its 

owner. 
(2) The Administrator may prescribe the ex

tent to which an aircraft owned by the holder of 
a dealer's certificate of registration issued under 
section 44104(2) of this title also is registered 
under this section. 

(b) CONTROLLED SUBSTANCE VIOLAT/ONS.-(1) 
The Administrator may not issue an owner's 
certificate of registration under subsection (a)(l) 
of this section to a person whose certificate is 
revoked under section 44106 of this title during 
the 5-year period beginning on the date of the 
revocation, except-

( A) as provided in section 44106(e)(2) of this 
title; or 

(B) that the Administrator may issue the cer
tificate to the person after the one-year period 
beginning on the date of the revocation if the 
Administrator decides that the aircraft other
wise meets the requirements of section 44102 of 
this title and that denial of a certificate tor the 
5-year period-

(i) would be excessive considering the nature 
of the offense or the act committed and the bur
den the denial places on the person; or 

(ii) would not be in the public interest. 
(2) A decision ot the Administrator under 

paragraph (l)(B)(i) or (ii) of this subsection is 
within the discretion of the Administrator. That 
decision or failure to make a decision is not sub
ject to administrative or judicial review. 

(c) CERTIFICATES AS EVIDENCE.-A certificate 
of registration issued under this section is-

(1) conclusive evidence of the nationality of 
an aircraft tor international purposes, but not 
conclusive evidence in a proceeding under the 
laws ot the United States; and 

(2) not evidence of ownership ot an aircraft in 
a proceeding in which ownership is or may be in 
issue. 

(d) CERTIFICATES AVAILABLE FOR [NSPEC
T/ON.-An operator of an aircraft shall make 
available tor inspection a certificate of registra
tion tor the aircraft when requested by a United 
States Government, State, or local law enforce
ment officer. 
§44104. Regi•tration of aircraff component. 

and dealen' certificate• of regi•tration 
The Administrator of the Federal Aviation 

Administration may prescribe regulations-
(1) in the interest of safety tor registering and 

identifying an aircraft engine, propeller, or ap
pliance; and 

(2) in the public interest tor issuing, suspend
ing and revoking a dealer's certificate of reg
istr~tion under this chapter and tor its use by a 
person manufacturing, distributing, or selling 
aircraft. 

§44105. Su•pen•ion and revocation of air
cra/f certificate• 
The Administrator of the Federal Aviation 

Administration may suspend or revoke a certifi
cate of registration issued under section 44103 of 
this title when the aircraft no longer meets the 
requirements of section 44102 of this title. 
§44106. Revocation of aircraft certificate• for 

controlled •ub•tance violatiom 
(a) DEFINITION.-ln this section, "controlled 

substance" has the same meaning given that 
term in section 102 of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970 (21 
u.s.c. 802). 

(b) REVOCAT/ONS.-(1) The Administrator of 
the Federal Aviation Administration shall issue 
an order revoking the certificate of registration 
tor an aircraft issued to an owner under section 
44103 of this title and any other certificate of 
registration that the owner of the aircraft holds 
under section 44103, if the Administrator finds 
that-

( A) the aircraft was used to carry out, or fa
cilitate, an activity that is punishable by death 
or imprisonment tor more than one year under a 
law of the United States or a State related to a 
controlled substance (except a law related to 
simple possession of a controlled substance); and 

(B) the owner of the aircraft permitted the use 
of the aircraft knowing that the aircraft was to 
be used for the activity described in clause (A) 
of this paragraph. 

(2) An aircraft owner that is not an individual 
is deemed to have permitted the use of the air
craft knowing that the aircraft was to be used 
tor the activity described in paragraph (1)( A) of 
this subsection only if a majority of the individ
uals who control the owner of the aircraft or 
who are involved in forming the major policy of 
the owner permitted the use of the aircraft 
knowing that the aircraft was to be used tor the 
activity described in paragraph (l)(A). 

(C) ADVICE TO HOLDERS AND OPPORTUNITY TO 
ANSWER.-Betore the Administrator revokes a 
certificate under subsection (b) of this section, 
the Administrator shall-

(1) advise the holder of the certificate of the 
charges or reasons on which the Administrator 
bases the proposed action; and 

(2) provide the holder of the certificate an op
portunity to answer the charges and state why 
the certificate should not be revoked. 

(d) APPEALS.-(1) A person whose certificate is 
revoked by the Administrator under subsection 
(b) of this section may appeal the revocation 
order to the National Transportation Safety 
Board. The Board shall affirm or reverse the 
order after providing notice and a hearing on 
the record. In conducting the hearing, the 
Board is not bound by the findings of tact ot the 
Administrator. 

(2) When a person files an appeal with the 
Board under this subsection, the order of the 
Administrator revoking the certificate is stayed. 
However, if the Administrator advises the Board 
that safety in air transportation or air commerce 
requires the immediate effectiveness of the 
order-

( A) the order remains effective; and 
(B) the Board shall dispose of the appeal not 

later than 60 days after notification by the Ad
ministrator under this paragraph. 

(3) A person substantially affected by an order 
of the Board under this subsection may seek ju
dicial review of the order under section 46110 of 
this title. The Administrator shall be made a 
party to that j"udicial proceeding. 

(e) ACQUITTAL.-(1) The Administrator may 
not revoke, and the Board may not affirm a rev
ocation of, a certificate of registration under 
this section on the basis of an activity described 
in subsection (b)(l)(A) of this section if the 
holder of the certificate is acquitted of all 
charges related to a controlled substance in an 
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indictment or information arising from the ac
tivity. 

(2) If the Administrator has revoked a certifi
cate of registration of a person under this sec
tion because of an activity described in sub
section (b)(l)(A) of this section, the Adminis
trator shall reissue a certificate to the person if 
the person-

( A) subsequently is acquitted of all charges re
lated to a controlled substance in an indictment 
or information arising from the activity; and 

(B) otherwise meets the requirements of sec
tion 44102 of this title. 
§44107. Recordation of conveyance•, leatet, 

and tecurity inttrumentt 
(a) ESTABLISHMENT OF SYSTEM.-The Admin

istrator of the Federal Aviation Administration 
shall establish a system for recording-

(1) conveyances that affect an interest in civil 
aircraft of the United States; 

(2) leases and instruments executed for secu
rity purposes, including conditional sales con
tracts, assignments, and amendments, that at
teet an interest in-

( A) a specifically identified aircraft engine 
having at least 750 rated takeoff horsepower or 
its equivalent; 

(B) a specifically identified aircraft propeller 
capable of absorbing at least 750 rated takeoff 
shaft horsepower; 

(C) an aircraft engine, propeller, or appliance 
maintained tor installation or use in an aircraft, 
aircraft engine, 9r propeller, by or for an air 
carrier holding a certificate issued under section 
44705 of this title; and 

(D) spare parts maintained by or tor an air 
carrier holding a certificate issued under section 
44705 of this title; and 

(3) releases, cancellations, discharges, and 
satisfactions related to a conveyance, lease, or 
instrument recorded under clause (1) or (2) of 
this subsection. 

(b) GENERAL DESCRIPTION REQUIRED.-A lease 
or instrument recorded under subsection 
(a)(2)(C) or (D) of this section only has to de
scribe generally the engine, propeller, appliance, 
or spare part by type and designate its location. 

(c) ACKNOWLEDGMENT.-Except as the Admin
istrator otherwise may provide, a conveyance, 
lease, or instrument may be recorded under sub
section (a) of this section only after it has been 
acknowledged before-

(1) a notary public; or 
(2) another officer authorized under the laws 

of the United States, a State, the District of Co
lumbia, or a territory or possession of the United 
States to acknowledge deeds. 

(d) RECORDS AND INDEXES.-The Adminis
trator shall-

(1) keep a record of the time and date that 
each conveyance, lease, and instrument is filed 
and recorded with the Administrator; and 

(2) record each conveyance, lease, and instru
ment filed with the Administrator, in the order 
of their receipt, and index them by-

( A) the identifying description of the aircraft, 
aircraft engine, or propeller, or location speci
fied in a lease or instrument recorded under sub
section (a)(2)(C) or (D) of this section; and 

(B) the names of the parties to each convey
ance, lease, and instrument. 
§44108. Validity of conveyan«., lea.e., and 

.ecurity ira.trunaenta 
(a) VALIDITY BEFORE FILING.-Until a con

veyance, lease, or instrument executed for secu
rity purposes that mall be recorded under sec
tion 44107(a)(1) or (2) of this title is filed tor re
cording, the conveyance, lease, or instrument is 
valid only against-

(]) the person making the conveyance, lease, 
or instrument; 

(2) that person's heirs and devisees; and 
(3) a person having actual notice of the con

veyance, lease, or instrument. 

(b) PERIOD OF VALIDITY.-When a convey
ance, lease, or instrument is recorded under sec
tion 44107 of this title, the conveyance, lease, or 
instrument is valid from the date of filing 
against all persons, without other recordation, 
except that-

(1) a lease or instrument recorded under sec
tion 44107(a)(2) (A) or (B) of this title is valid for 
a specifically identified engine or propeller 
without regard to a lease or instrument pre
viously or subsequently recorded under section 
44107(a)(2) (C) or (D); and 

(2) a lease or instrument recorded under sec
tion 44107(a)(2) (C) or (D) of this title is valid 
only for items at the location designated in the 
lease or instrument. 

(C) APPLICABLE LAWS.-(1) The validity of a 
conveyance, lease, or instrument that may be re
corded under section 44107 of this title is subject 
to the laws of the State, the District of Colum
bia, or the territory or possession of the United 
States at which the conveyance, lease, or instru
ment is delivered, regardless of the place at 
which the subject of the conveyance, lease, or 
instrument is located or delivered. If the convey
ance, lease, or instrument specifies the place at 
which delivery is intended, it is presumed that 
the conveyance, lease, or instrument was deliv
ered at the specified place. 

(2) This subsection does not take precedence 
over the Convention on the International Rec
ognition of Rights in Aircraft (4 U.S.T. 1830). 

(d) NONAPPLICATION.-This section does not 
apply to-

(1) a conveyance described in section 
44107(a)(l) of this title that was made before Au
gust 22, 1938; or 

(2) a lease or instrument described in section 
44107(a)(2) of this title that was made before 
June 20, 1948. 
§44109. Reporting tran•fer of ownership 

(a) FILING NOTICES.-A person having an 
ownership interest in an aircraft tor which a 
certificate of registration was issued under sec
tion 44103 of this title shall file a notice with the 
Secretary of the Treasury that the Secretary re
quires by regulation, not later than 15 days 
after a sale, conditional sale, transfer, or con
veyance of the interest. 

(b) EXEMPTIONS.-The Secretary-
(]) shall prescribe regulations that establish 

guidelines tor exempting a person or class from 
subsection (a) of this section; and 

(2) may exempt a person or class under the 
regulations. 
§44110. Information about aircraff owner· 

thip and right• 
The Administrator of the Federal Aviation 

Administration may provide by regulation tor-
(1) endorsing information on each certificate 

of registration issued under section 44103 of this 
title and each certificate issued under section 
44704 of this title about ownership of the air
craft tor which each certificate is issued; and 

(2) recording transactions affecting an interest 
in, and tor other records, proceedings, and de
tails necessary to decide the rights of a party re
lated to, a civil aircraft of the United States, 
aircraft engine, propeller, appliance, or spare 
part. 
§44111. Modification. in regiatration and rec· 

ordation ayatem for aircraft not providing 
air tNJmportation 
(a) APPLICATION.-This section applies only to 

aircraft not used to provide air transportation. 
(b) AUTHORITY TO MAKE MODIFICATIONS.

The Administrator of the Federal Aviation Ad
ministration shall make modifications in the 
system for registering and recording aircraft 
necessary to make the sYStem more effective in 
serving the needs of-

(1) buyers and sellers of aircraft; 
(2) officials responsible tor enforcing laws re

lated to the regulation of controlled substances 

(as defined in section 102 of the Comprehensive 
Drug Abuse Prevention and Control Act of 1970 
(21 U.S.C. 802)); and 

(3) other users of the system. 
(c) NATURE OF MODIFICATIONS.-Modifica

tions made under subsection (b) of this section
(1) may include a sYStem of titling aircraft or 

registering all aircraft, even aircraft not oper
ated; 

(2) shall ensure positive, verifiable, and timely 
identification of the true owner; and 

(3) shall address at least each of the following 
deficiencies in and abuses of the existing sYStem: 

(A) the registration of aircraft to fictitious 
persons. 

(B) the use of false or nonexistent addresses 
by persons registering aircraft. 

(C) the use by a person registering an aircraft 
of a post office box or "mail drop" as a return 
address to evade identification of the person's 
address. 

(D) the registration of aircraft to entities es
tablished to facilitate unlawful activities. 

(E) the submission of names of individuals on 
applications tor registration of aircraft that are 
not identifiable. 

(F) the ability to make frequent legal changes 
in the registration markings assigned to aircraft. 

(G) the use of false registration markings on 
aircraft. 

(H) the illegal use of "reserved" registration 
markings on aircraft. 

(I) the large number of aircraft classified as 
being in "self-reported status". 

(J) the lack of a system to ensure timely and 
adequate notice of the transfer of ownership of 
aircraft. 

(K) the practice of allowing temporary oper
ation and navigation of aircraft without the is
suance of a certificate of registration. 

(d) REGULATIONS.-(1) The Administrator of 
the Federal Aviation Administration shall pre
scribe regulations to carry out this section and 
provide a written explanation of how the regu
lations address each of the deficiencies and 
abuses described in subsection (c) of this section. 
In prescribing the regulations, the Adminis
trator of the Federal Aviation Administration 
shall consult with the Administrator of Drug 
Enforcement, the Commissioner of Customs, 
other law enforcement officials of the United 
States Government, representatives of State and 
local law enforcement officials, representatives 
of the general aviation aircraft industry, rep
resentatives of users of general aviation aircraft, 
and other interested persons. 

(2) Regulations prescribed under this sub
section shall require that-

( A) each individual listed in an application 
tor registration of an aircraft provide with the 
application the individual's driver's license 
number; and 

(B) each person (not an individual) listed in 
an application for registration of an aircraft 
provide with the application the person's tax
payer identifying number. 
§44112. Limitation of liability 

(a) DEFINITIONS.-ln this section-
(1) "lessor" means a person leasing tor at 

least 30 days a civil aircraft, aircraft engine, or 
propeller. 

(2) "owner" means a person that owns a civil 
aircraft, aircraft engine, or propeller. 

(3) "secured party" means a person having a 
security interest in, or securit11 title to, a civil 
aircraft, aircraft engine, or propeller under a 
conditional sales contract, equipment trust con
tract, chattel or corporate mortgage, or limilar 
instrument. 

(b) LIABILITY.-A lessor, owner, or secured 
party is liable tor personal injurll, death, or 
property loss or damage on land or water only 
when a civil aircraft. aircraft engine, or propel
ler is in the actual possession or control of the 
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lessor, owner, or secured party, and the per
sonal injury, death, or property loss or damage 
occurs because of-

(1) the aircraft, engine, or propeller; or 
(2) the flight of, or an object falling [rom, the 

aircraft, engine, or propeller. 
CHAPTER 443-INSURANCE 

Sec. 
44301 . Definitions. 
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44305. Insuring United States Government 
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44306. Premiums and limitations on coverage 

and claims. 
44307. Revolving fund. 
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44310. Ending effective date. 
§44301. Definitions 

In this chapter-
(1) "American aircraft" means-
( A) a civil aircraft of the United States; and 
(B) an aircraft owned or chartered by, or 

made available to-
(i) the United States Government; or 
(ii) a State, the District of Columbia, a terri

tory or possession of the United States, or a po
litical subdivision of the State, territory, or pos
session. 

(2) "insurance carrier" means a person au
thorized to do aviation insurance business in a 
State, including a mutual or stock insurance 
company and a reciprocal insurance associa
tion. 
§44302. General authority 

(a) INSURANCE AND REINSURANCE.-(1) Subject 
to subsection (b) of this section, the Secretary of 
Transportation may provide insurance and rein
surance against loss or damage arising out of 
any risk [rom the operation of an American air
craft or foreign-flag aircraft-

( A) in foreign air commerce; or 
(B) between at least 2 places, all of which are 

outside the United States. 
(2) An aircraft may be insured or reinsured for 

not more than its reasonable value as deter
mined by the Secretary. Insurance or reinsur
ance may be provided only when the Secretary 
decides that the insurance cannot be obtained 
on reasonable terms [rom an insurance carrier. 

(b) PRESIDENTIAL APPROVAL.-The Secretary 
may provide insurance or reinsurance under 
subsection (a) of this section only with the ap
proval of the President. The President may ap
prove the insurance or reinsurance only after 
deciding that the continued operation of the 
American aircraft or foreign-flag aircraft to be 
insured or reinsured is necessary to carry out 
the foreign policy of the United States Govern
ment. 

(c) CONSULTATION.-The President may re
quire the Secretary to consult with interested 
departments, agencies, and instrumentalities of 
the Government before providing insurance or 
reinsurance under this chapter. 

(d) ADDITIONAL INSURANCE.-With the ap
proval of the Secretary, a person having an in
surable interest in an aircraft may insure with 
other underwriters in an amount that is more 
than the amount insured with the Secretary. 
However, the Secretary may not benefit [rom the 
additional insurance. This subsection does not 
prevent the Secretary from making contracts of 
coinsurance. 
§44303. Coverage 

The Secretary of Transportation may provide 
insurance and reinsurance authorized under 
section 44302 of this title [or the following: 

(1) an American aircraft or foreign-flag air
craft engaged in aircraft operations the Presi-

dent decides are necessary to carry out the for
eign policy of the United States Government. 

(2) property transported or to be transported 
on aircraft referred to in clause (1) of this sec
tion , including-

( A) shipments ·by express or registered mail; 
(B) property owned by citizens or residents of 

the United States; 
(C) property-
(i) imported to, or exported [rom, the United 

States; and 
(ii) bought or sold by a citizen or resident of 

the United States under a contract putting the 
risk of loss or obligation to provide insurance 
against risk of loss on the citizen or resident; 
and 

(D) property transported between-
(i) a place in a State or the District of Colum

bia and a place in a territory or possession of 
the United States; 

(ii) a place in a territory or possession of the 
United States and a place in another territory 
or possession of the United States; or 

(iii) 2 places in the same territory or posses
sion of the United States. 

(3) the personal effects and baggage of officers 
and members of the crew of an aircraft referred 
to in clause (1) of this section and of other indi
viduals employed or transported on that air
craft. 

(4) officers and members of the crew of an air
craft referred to in clause (1) of this section and 
other individuals employed or transported on 
that aircraft against loss of life, injury, or de
tention. 

(5) statutory or contractual obligations or 
other liabilities, customarily covered by insur
ance, of an aircraft referred to in clause (1) of 
this section or of the owner or operator of that 
aircraft. 
§44304. Reinsurance 

(a) GENERAL AUTHORITY.-To the extent the 
Secretary of Transportation is authorized to 
provide insurance under this chapter, the Sec
retary may reinsure any part of the insurance 
provided by an insurance carrier. The Secretary 
may reinsure with, transfer to, or transfer back 
to, the carrier any insurance or reinsurance 
provided by the Secretary under this chapter. 

(b) PREMIUM LEVELS.-The Secretary may 
provide reinsurance at premiums not less than, 
or obtain reinsurance at premiums not higher 
than, the premiums the Secretary establishes on 
similar risks or the premiums the insurance car
rier charges tor the insurance to be reinsured by 
the Secretary, whichever is most advantageous 
to the Secretary . However, the Secretary may 
make allowances to the insurance carrier [or ex
penses incurred in providing services and facili
ties that the Secretary considers good business 
practice, except tor payments by the carrier [or 
the stimulation or solicitation of insurance busi
ness. 
§44305. Insuring United States Government 

property 
With the approval of the President, a depart

ment, agency, or instrumentality of the United 
States Government may obtain insurance under 
this chapter, except tor insurance on valuables 
subject to sections 1 and 2 of the Government 
Losses in Shipment Act (40 U.S.C. 721, 722). 
With that approval, the Secretary of Transpor
tation may provide the insurance without pre
mium at the request of the Secretary of Defense 
or the head of a department, agency, or instru
mentality designated by the President when the 
Secretary of Defense or the designated head 
agrees to indemnify the Secretary of Transpor
tation against all losses covered by the insur
ance. The Secretary of Defense and any des
ignated head may make indemnity agreements 
with the Secretary of Transportation under this 
section. 

§44306. Premiuma and limitations on cov
erage and claima 
(a) PREMIUMS BASED ON RISK.-To the extent 

practical, the premium charged [or insurance or 
reinsurance under this chapter shall be based on 
consideration of the risk involved. 

(b) TIME LIMITS.-The Secretary of Transpor
tation may provide insurance and reinsurance 
under this chapter for a period of not more than 
60 days. The period may be extended [or addi
tional periods of not more than 60 days each 
only if the President decides, before each addi
tional period, that the continued operation of 
the aircraft to be insured or reinsured is nec
essary to carry out the foreign policy of the 
United States Government. 

(c) MAXIMUM INSURED AMOUNT.-The insur
ance policy on an aircraft insured or reinsured 
under this chapter shall specify a stated amount 
that is not more than the value of the aircraft, 
as determined by the Secretary. A claim under 
the policy may not be paid tor more than that 
stated amount. 
§44307. Revolving fund 

(a) EXISTENCE, DISBURSEMENTS, APPROPRIA
TIONS, AND DEPOSITS.-(1) There is a revolving 
fund in the Treasury. The Secretary of the 
Treasury shall disburse [rom the fund payments 
to carry out this chapter. 

(2) Necessary amounts to carry out this chap
ter may be appropriated to the fund. The 
amounts appropriated and other amounts re
ceived in carrying out this chapter shall be de
posited in the fund. 

(b) INVESTMENT.-On request of the Secretary 
of Transportation, the Secretary of the Treasury 
may invest any part of the amounts in the re
volving fund in interest-bearing securities of the 
United States Government. The interest on, and 
the proceeds [rom the sale or redemption of, the 
securities shall be deposited in the fund. 

(c) EXCESS AMOUNTS.-The balance in there
volving fund in excess of an amount the Sec
retary of Transportation determines is necessary 
for the requirements of the fund and for reason
able reserves to maintain the solvency of the 
fund shall be deposited at least annually in the 
Treasury as miscellaneous receipts. 

(d) EXPENSES.-The Secretary of Transpor
tation shall deposit annually an amount in the 
Treasury as miscellaneous receipts to cover the 
expenses the Government incurs when the Sec
retary of Transportation uses appropriated 
amounts in carrying out this chapter. The de
posited amount shall equal an amount deter
mined by multiplying the average monthly bal
ance of appropriated amounts retained in the 
revolving fund by a percentage that is at least 
the current average rate payable on marketable 
obligations of the Government. The Secretary of 
the Treasury shall determine annually in ad
vance the percentage applied. 
§44308. Administrative 

(a) COMMERCIAL PRACTICES.-The Secretary 
of Transportation may carry out this chapter 
consistent with commercial practices of the avia
tion insurance business. 

(b) ISSUANCE OF POLICIES AND DISPOSITION OF 
CLAIMS.-(1) The Secretary may issue insurance 
policies to carry out this chapter. The Secretary 
may prescribe the forms, amounts insured under 
the policies, and premiums charged. The Sec
retary may change an amount of insurance or a 
premium for an existing policy only with the 
consent of the insured. 

(2) For a claim under insurance authorized by 
this chapter, the Secretary may-

( A) settle and pay the claim made tor or 
against the United States Government; and 

(B) pay the amount of a judgment entered 
against the Government. 

(C) UNDERWRITING AGENT.-(1) The Secretary 
may, and when practical shall, employ an in-
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surance carrier or group of insurance carriers to 
act as an underwriting agent. The Secretary 
may use the agent to adjust claims under this 
chapter, but claims may be paid only when ap
proved by the Secretary. 

(2) The Secretary may pay reasonable com
pensation to an underwriting agent tor servicing 
insurance the agent writes for the Secretary. 
Compensation may include payment for reason
able expenses incurred by the agent but may not 
include a payment by the agent tor stimulation 
or solicitation of insurance business. 

(3) Except as provided by this subsection, the 
Secretary may not pay an insurance broker or 
other person acting in a similar capacity any 
consideration for arranging insurance when the 
Secretary directly insures any part of the risk. 

(d) BUDGET.-The Secretary shall submit an
nually a budget program tor carrying out this 
chapter as provided tor wholly owned Govern
ment corporations under chapter 91 of title 31. 

(e) ACCOUNTS.-The Secretary shall maintain 
a set of accounts. The Comptroller General shall 
audit those accounts under chapter 35 of title 
31. Notwithstanding chapter 35, the Comptroller 
General shall allow credit for expenditures 
under this chapter made consistent with com
mercial practices in the aviation insurance busi
ness when shown to be necessary because of the 
business activities authorized by this chapter. 
§44309. Civil octioM 

(a) DISPUTED LOSSES.-A person may bring a 
civil action against the United States Govern
ment when a loss insured under this chapter is 
in dispute. A civil action involving the same 
matter (except the action authorized by this sub
section) may not be brought against an agent, 
officer, or employee of the Government carrying 
out this chapter. To the extent applicable, the 
procedure in an action brought under section 
1346(a)(2) of title 28 applies to an action under 
this subsection. 

(b) VENUE AND ]OINDER.-(1) A civil action 
under subsection (a) of this section may be 
brought in the United States District Court for 
the District of Columbia or in the district court 
of the United States for the judicial district in 
which the plaintiff or the agent of the plaintiff 
resides if the plaintiff resides in the United 
States. If the plaintiff does not reside in the 
United States, the action may be brought in the 
United States District Court for the District of 
Columbia or in the district court of the United 
States for the judicial district in which the At
torney General agrees to accept service. 

(2) An interested person may be joined as a 
party to a civil action brought under subsection 
(a) of this section initially or on motion of either 
party to the action. 

(C) TIME REQUIREMENTS.-When an insurance 
claim is made under this chapter, the period 
during which, under section 2401 of title 28, a 
civil action must be brought under subsection 
(a) of this section is SUSPended until 60 days 
after the Secretary of TranSPortation denies the 
claim. The claim is deemed to be administra
tively denied if the Secretary does not act on the 
claim not later than 6 months after filing, unless 
the Secretary makes a different agreement with 
the claimant when there is good cause tor an 
agreement. 

(d) INTERPLEADER.-(]) If the Secretary ad
mits the Government owes money under an in
surance claim under this chapter and there is a 
dispute about the person that is entitled to pay
ment, the Government may bring a civil action 
of interpleader against the persons that may be 
entitled to payment. The action may be brought 
in the United States District Court tor the Dis
trict of Columbia or in the district court of the 
United States for the judicial district in which 
any party resides. 

(2) The district court may order a party not 
residing or found in the judicial district in 

which the action is brought to appear in a civil 
action under this subsection. The order shall be 
served in a reasonable manner decided by the 
district court. If the court decides an unknown 
person might assert a claim under the insurance 
that is the subject of the action, the court may 
order service on that person by publication in 
the Federal Register. 

(3) Judgment in a civil action under this sub
section discharges the Government from further 
liability to the parties to the action and to all 
other persons served by publication under para
graph (2) of this subsection. 
§44310. Ending effective date 

The authority of the Secretary of Transpor
tation to provide insurance and reinsurance 
under this chapter is not effective after Septem
ber 30, 1992. 
CHAPTER 445--A VIATION FACIUTIES AND 
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§44501. PlaM and policy 

(a) LONG RANGE PLANS AND POLICY REQUIRE
MENTS.-The Administrator of the Federal Avia
tion Administration shall make long range plans 
and policy for the orderly development and use 
of the navigable airspace, and the orderly devel
opment and location of air navigation facilities, 
that will best meet the needs of, and serve the 
interests of, civil aeronautics and the national 
defense, except for needs of the armed forces 
that are peculiar to air warfare and primarily of 
military concern. 

(b) AIRWAY CAPITAL INVESTMENT PLAN.-The 
Administrator of the Federal Aviation Adminis
tration shall review, revise, and publish a na
tional airways system plan, known as the Air
way Capital Investment Plan, before the begin
ning of each fiscal year. The plan shall set 
torth-

(1) for a 10-year period, the research, engi
neering, and development programs and the fa
cilities and equipment that the Administrator 
considers necessary for a system of airways, air 
traffic services, and navigation aids that will-

( A) meet the forecasted needs of civil aero
nautics; 

(B) meet the requirements that the Secretary 
of Defense establishes for the support of the na
tional defense; and 

(C) provide the highest degree of safety in air 
commerce; 

(2) for the first and 2d years of the plan, de
tailed annual estimates of-

( A) the number, type, location, and cost of ac
quiring, operating, and maintaining required fa
cilities and services; 

(B) the cost of research, engineering, and de
velopment required to improve safety, system ca
pacity, and efficiency; and 

(C) personnel levels required for the activities 
described in subclauses (A) and (B) of this 
clause; 

(3) tor the 3d, 4th, and 5th years of the plan, 
estimates of the total cost of each major program 

for the 3-year period, and additional major re
search programs, acquisition of systems and fa
cilities, and changes in personnel levels that 
may be required to meet long range objectives 
and that may have significant impact on future 
funding requirements; and 

(4) a 10-year investment plan that considers 
long range objectives that the Administrator 
considers necessary to-

( A) ensure that safety is given the highest pri
ority in providing for a safe and efficient air
way system; and 

(B) meet the current and projected growth of 
aviation and the requirements of interstate com
merce, the United States Postal Service, and the 
national defense. 

(c) ANNUAL REPORT.-Not later than April1 of 
each year, the Secretary of TranSPortation shall 
report to Congress on the operations of the na
tional airways system during the prior fiscal 
year. The report shall include a review of the 
operations of the Federal Aviation Administra
tion, including-

(]) a detailed report on programs intended to 
improve the safety of flight operations and the 
capacity and efficiency of the national airways 
system; 

(2) significant problems encountered in the 
programs; 

(3) a summary of amounts committed in each 
major program area; and 

(4) a report on amounts appropriated but not 
expended tor the programs. 

(d) NATIONAL AVIATION RESEARCH PLAN.-(1) 
The Administrator of the Federal Aviation Ad
ministration shall prepare and publish annually 
a national aviation research plan and submit 
the plan to the Committee on Commerce, 
Science, and Transportation of the Senate and 
the Committee on Science, Space, and Tech
nology of the House of Representatives. The 
plan shall be submitted not later than the date 
of submission of the President's budget to Con
gress. 

(2)(A) The plan shall describe, for a 15-year 
period, the research, engineering, and develop
ment that the Administrator of the Federal 
Aviation Administration considers necessary-

(i) to ensure the continued capacity, safety, 
and efficiency of aviation in the United States, 
considering emerging technologies and fore
casted needs of civil aeronautics; and 

(ii) to provide the highest degree of safety in 
air travel. 

(B) The plan shall cover all research con
ducted under sections 40119, 44504, 44505, 44507, 
44511-44513, and 44912 of this title and shall 
identify complementary and coordinated re
search efforts that the Administrator of the Na
tional Aeronautics and Space Administration 
conducts with amounts specifically appropriated 
to the Administration. For projects for which 
the Administrator of the Federal Aviation Ad
ministration anticipates requesting an appro
priation, the plan shall include-

(i) tor the first 2 years of the plan, detailed 
annual estimates of the schedule, cost, and 
work-force levels for each research project, in
cluding a description of the scope and content 
of each major contract, grant, or interagency 
agreement; 

(ii) for the 3d, 4th, and 5th years of the plan, 
estimates of the total cost of each major project 
and any additional major research projects that 
may be required to meet long-term objectives and 
that may have significant impact on future ap
propriations requirements; 

(iii) for the 6th and subsequent years of the 
plan, the long-term objectives the Administrator 
of the Federal Aviation Administration consid
ers necessary to ensure that aviation safety will 
be given the highest priority; and 

(iv) details of a program to disseminate to the 
private sector the results of aviation research 
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conducted by the Administrator of the Federal 
Aviation Administration, including any new 
technologies developed. 

(3) Subject to section 40119(b) of this title and 
regulations prescribed under section 40119(b), 
the Administrator of the Federal Aviation Ad
ministration shall submit to the committees 
named in paragraph (1) of this subsection an 
annual report on the accomplishments of the re
search completed during the prior fiscal year. 
The report shall be submitted with the plan re
quired under paragraph (1) and be organized to 
allow comparison with the plan in effect for the 
prior fiscal year. 
§44502. Air navigation facilities 

(a) GENERAL AUTHORITY.-(1) The Adminis
trator of the Federal Aviation Administration 
may-

( A) acquire, establish, improve, operate, and 
maintain air navigation facilities; and 

(B) provide facilities and personnel to regulate 
and protect air traffic. 

(2) The cost of site preparation work associ
ated with acquiring, establishing, or improving 
an air navigation facility under paragraph 
(1)( A) of this subsection shall be charged to 
amounts available tor that purpose appro
priated under section 48101(a) of this title. The 
Secretary of Transportation may make an agree
ment with an airport owner or sponsor (as de
fined in section 47102 of this title) so that the 
owner or sponsor will provide the work and be 
paid or reimbursed by the Secretary [rom the ap
propriated amounts. 

(3) The Secretary of Transportation may au
thorize a department, agency, or instrumental
ity of the United States Government to carry out 
any duty or power under this subsection with 
the consent of the head of the department, 
agency, or instrumentality. 

(b) CERTIFICATION OF NECESSITY.-Except for 
Government money expended under this part or 
for a military purpose, money may be expended 
to acquire, establish, build, operate, repair, 
alter, or maintain an air navigation facility 
only if the Administrator of the Federal Avia
tion Administration certifies in writing that the 
facility is reasonably necessary for use in air 
commerce or for the national defense. An inter
ested person may apply for a certificate [or a fa
cility to be acquired, established, built, oper
ated, repaired, altered, or maintained by or for 
the person. 

(c) ENSURING CONFORMITY WITH PLANS AND 
POLICIES.-(1) To ensure that conformity with 
plans and policies for, and allocation of, air
space by the Administrator of the Federal Avia
tion Administration under section 40103(b)(l) of 
this title, a military airport, military landing 
area, or missile or rocket site may be acquired, 
established, or built, or a runway may be al
tered substantially, only if the Administrator of 
the Federal Aviation Administration is given 
reasonable prior notice so that the Adminis
trator may advise the appropriate committees of 
Congress and interested departments, agencies, 
and instrumentalities of the Government on the 
effect of the acquisition, establishment, build
ing, or alteration on the use of airspace by air
craft. A disagreement between the Administrator 
of the Federal Aviation Administration and the 
Secretary of Defense or the Administrator of the 
National Aeronautics and Space Administration 
may be appealed to the President for a final de
cision. 

(2) To ensure conformity, an airport or land
ing area not involving the expenditure of Gov
ernment money may be established or built, or a 
runway may be altered substantially, only if the 
Administrator of the Federal Aviation Adminis
tration is given reasonable prior notice so that 
the Administrator may provide advice on the ef
fects of the establishment, building, or alter
ation on the use of airspace by aircraft. 

(d) PUBLIC USE AND EMERGENCY ASSIST
ANCE.-(}) The head of a department, agency, or 
instrumentality of the Government having juris
diction over an air navigation facility owned or 
operated by the Government may provide, under 
regulations the head of the department, agency, 
or instrumentality prescribes, for public use of 
the facility. 

(2) The head of a department, agency, or in
strumentality of the Government having juris
diction over an airport or emergency landing 
field owned or operated by the Government may 
provide, under regulations the head of the de
partment, agency, or instrumentality prescribes, 
for assistance, and the sale of fuel, oil, equip
ment, and supplies, to an aircraft, but only 
when necessary, because of an emergency, to 
allow the aircraft to continue to the nearest air
port operated by private enterprise. The head of 
the department, agency, or instrumentality shall 
provide for the assistance and sale at the pre
vailing local fair market value as determined by 
the head of the department, agency, or instru
mentality. An amount that the head decides is 
equal to the cost of the assistance provided and 
the fuel, oil, equipment, and supplies sold shall 
be credited to the appropriation from which the 
cost was paid. The balance shall be credited to 
miscellaneous receipts. 

(e) CONSENT OF CONGRESS.-Congress consents 
to a State making an agreement, not in conflict 
with a law of the United States, with another 
State to develop or operate an airport facility. 

(f) TRANSFERS OF INSTRUMENT LANDING SYS
TEMS.-An airport may transfer, without consid
eration, to the Administrator of the Federal 
Aviation Administration an instrument landing · 
SYStem (and associated approach lighting equip
ment and runway visual range equipment) if a 
Government airport aid program, airport devel
opment aid program, or airport improvement 
project grant was used to assist in purchasing 
the system. The Administrator shall accept the 
system and operate and maintain it under cri
teria of the Administrator. 
§44503. Reducing nonessential expenditures 

The Secretary of Transportation shall attempt 
to reduce the capital, operating, maintenance, 
and administrative costs of the national airport 
and airway system to the maximum extent prac
ticable consistent with the highest degree of 
aviation safety. At least annually, the Secretary 
shall consult with and consider the rec
ommendations of users of the system on ways to 
reduce nonessential expenditures of the United 
States Government for aviation. The Secretary 
shall give particular attention to a recommenda
tion that may reduce, with no adverse effect on 
safety, future personnel requirements and costs 
to the Government required to be recovered from 
user charges. 
§44504. Improved aircra(f, aircraff engines, 

propellers, and appliances 
(a) DEVELOPMENTAL WORK AND SERVICE TEST

ING.-The Administrator of the Federal Aviation 
Administration may conduct or supervise devel
opmental work and service testing to improve 
aircraft, aircraft engines, propellers, and appli
ances. 

(b) RESEARCH.-The Administrator shall con
duct or supervise research-

(1) to develop technologies and analyze infor
mation to predict the effects of aircraft design, 
maintenance, testing, wear, and fatigue on the 
life of aircraft and air safety; 

(2) to develop methods of analyzing and im
proving aircraft maintenance technology and 
practices, including nondestructive evaluation 
of aircraft structures; 

(3) to assess the fire and smoke resistance of 
aircraft material; 

(4) to develop improved fire and smoke resist
ant material for aircraft interiors; 

(5) to develop and improve fire and smoke con
tainment SYStems for in/light aircraft fires; 

(6) to develop advanced aircraft fuels with low 
flammability and technologies that will contain 
aircraft fuels to minimize post-crash fire haz
ards; and 

(7) to develop technologies and methods to as
sess the risk of and prevent defects, failures, 
and malfunctions of products, parts, processes, 
and articles manufactured for use in aircraft, 
aircraft engines, propellers, and appliances that 
could result in a catastrophic failure of an air
craft. 

(c) AUTHORITY To BUY ITEMS OFFERING SPE
CIAL ADVANTAGES.-In carrying out this section, 
the Administrator, by negotiation or otherwise, 
may buy or exchange experimental aircraft. air
craft engines, propellers, and appliances that 
the Administrator decides may offer special ad
vantages to aeronautics. 
§44505. Systems, procedures, facilities, and 

devices 
(a) GENERAL REQUIREMENTS.-(1) The Admin

istrator of the Federal Aviation Administration 
shall-

(A) develop, alter, test, and evaluate systems, 
procedures, facilities, and devices, and define 
their performance characteristics, to meet the 
needs for safe and efficient navigation and traf
fic control of civil and military aviation, except 
for needs of the armed forces that are peculiar 
to air warfare and primarily of military con
cern; and 

(B) select SYStems, procedures, facilities, and 
devices that will best serve those needs and pro
mote maximum coordination of air traffic con
trol and air defense systems. 

(2) The Administrator may make contracts to 
carry out this subsection without regard to sec
tion 3324 (a) and (b) of title 31. 

(3) When a substantial question exists under 
paragraph (1) of this subsection about whether 
a matter is of primary concern to the armed 
forces, the Administrator shall decide whether 
the Administrator or the Secretary of the appro
priate military department has responsibility. 
The Administrator shall be given technical in
formation related to each research and develop
ment project of the armed forces that potentially 
applies to, or potentially conflicts with, the com
mon system to ensure that potential application 
to the common SYStem is considered properly 
and that potential conflicts with the system are 
eliminated. 

(b) RESEARCH ON HUMAN FACTORS AND SIM
ULATION MODELS.-The Administrator shall 
conduct or supervise research-

(1) to develop a better understanding of the 
relationship between human factors and avia
tion accidents and between human [actors and 
air safety; 

(2) to enhance air traffic controller, mechanic, 
and flight crew performance; 

(3) to develop a human-factor analysis of the 
hazards associated with new technologies to be 
used by air traffic controllers, mechanics, and 
flight crews; 

(4) to identify innovative and effective correc
tive measures for human errors that adversely 
affect air safety; and 

(5) to develop dynamic simulation models of 
the air traffic control system and airport design 
and operating procedures that will provide ana
lytical technology-

( A) to predict airport and air traffic control 
safety and capacity problems; 

(B) to evaluate planned research projects; and 
(C) to test proposed revisions in airport and 

air traffic control operations programs. 
(c) RESEARCH ON DEVELOPING AND MAINTAIN

ING A SAFE AND EFFICIENT SYSTEM.-The Ad
ministrator shall conduct or supervise research 
on-

(1) airspace and airport planning and design; 
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(2) airport capacity enhancement techniques; 
(3) human performance in the air transpor

tation environment; 
(4) aviation safety and security ; 
(5) the supply of trained air transportation 

personnel, including pilots and mechanics; and 
(6) other aviation issues related to developing 

and maintaining a sate and efficient air trans
portation system. 
§44506. Air traffic controller performance re

search 
(a) RESEARCH ON EFFECT OF AUTOMATION ON 

PERFORMANCE.-To develop the means nec
essary to establish appropriate selection criteria 
and training methodologies for the next genera
tion of air traffic controllers, the Administrator 
of the Federal Aviation Administration shall 
conduct research to study the effect of automa
tion on the performance of the next generation 
of air traffic controllers and the air traffic con
trol system. The research shall include inves
tigating-

(1) methods for improving and accelerating fu
ture air traffic controller training through the 
application of advanced training techniques, in
cluding the use of simulation technology; 

(2) the role of automation in the air traffic 
control system and its physical and psycho
logical effects on air traffic controllers; 

(3) the attributes and aptitudes needed to 
function well in a highly automated air traffic 
control system and the development of appro
priate testing methods for identifying individ
uals with those attributes and aptitudes; 

(4) innovative methods tor training potential 
air traffic controllers to enhance the benefits of 
automation and maximize the effectiveness of 
the air traffic control system; and 

(5) new technologies and procedures for ex
ploiting automated communication systems, in
cluding Mode S Transponders, to improve infor
mation transfers between air traffic controllers 
and aircraft pilots. 

(b) RESEARCH ON HUMAN FACTOR ASPECTS OF 
AUTOMATION.-The Administrators of the Fed
eral Aviation Administration and National Aer
onautics and Space Administration may make 
an agreement tor the use of the National Aero
nautics and Space Administration's unique 
human factor facilities and expertise in con
ducting research activities to study the human 
factor aspects of the highly automated environ
ment tor the next generation of air traffic con
trollers. The research activities shall include in
vestigating-

(1) human perceptual capabilities and the ef
fect of computer-aided decision making on the 
workload and performance of air traffic control
lers; 

(2) information management techniques for 
advanced air traffic control display systems; 
and 

(3) air traffic controller workload and per
formance measures, including the development 
of predictive models. 
§44507. Civil aeromedical research 

The Civil Aeromedical Institute established by 
section 106(j) of this title may-

(1) conduct civil aeromedical research, includ
ing research related to-

(A) the protection and survival of aircraft oc
cupants; 

(B) medical accident investigation and airman 
medical certification; 

(C) toxicology and the effects of drugs on 
human performance; 

(D) the impact of disease and disability on 
human performance; 

(E) vision and its relationship to human per
formance and equipment design; 

(F) human factors of flight crews, air traffic 
controllers, mechanics, inspectors, airway facil
ity technicians, and other individuals involved 

in operating and maintaining aircraft and air 
traffic control equipment; and 

(G) agency work force optimization, including 
training, equipment design, reduction of errors, 
and identification of candidate tasks tor auto
mation; 

(2) make comments to the Administrator of the 
Federal Aviation Administration on human fac
tors aspects of proposed air satety regulations; 

(3) make comments to the Administrator on 
human factors aspects of proposed training pro
grams, equipment requirements, standards, and 
procedures for aviation personnel; 

(4) advise, assist, and represent the Federal 
Aviation Administration in the human factors 
aspects of joint projects between the Administra
tion and the National Aeronautics and Space 
Administration, other departments, agencies, 
and instrumentalities of the United States Gov
ernment, industry, and governments of foreign 
countries; and 

(5) provide medical consultation services to 
the Administrator about medical certification of 
airmen. 
§44508. Research adviaory committee 

(a) ESTABLISHMENT AND DUTIES.-(1) There is 
a research advisory committee in the Federal 
Aviation Administration. The committee shall-

( A) provide advice and recommendations to 
the Administrator of the Federal Aviation Ad
ministration about needs, objectives, plans, ap
proaches, content, and accomplishments of the 
aviation research program carried out under 
sections 40119, 44504, 44505, 44507, 44511-44513, 
and 44912 of this title; 

(B) assist in ensuring that the research is co
ordinated with similar research being conducted 
outside the Administration; and 

(C) review the operations of the regional cen
ters of air transportation excellence established 
under section 44513 of this title. 

(2) The Administrator may establish subordi
nate committees to provide advice on specific 
areas of research conducted under sections 
40119, 44504, 44505, 44507, 44511-44513, and 44912 
of this title. 

(b) MEMBERS, CHAIRMAN, PAY, AND EX
PENSES.-(]) The committee is composed of not 
more than 30 members appointed by the Admin
istrator from among individuals who are not em
ployees of the Administration and who are spe
cially qualified to serve on the committee be
cause of their education, training, or experi
ence. In appointing members of the committee, 
the Administrator shall ensure that the regional 
centers of air transportation excellence, univer
sities, corporations, associations, consumers, 
and other departments, agencies, and instru
mentalities of the United States Government are 
represented. 

(2) The Administrator shall designate the 
chairman of the committee. 

(3) A member of the committee serves without 
pay. However, the Administrator may allow a 
member, when attending meetings of the com
mittee or a subordinate committee, travel or 
transportation expenses as authorized under 
section 5703 of title 5. 

(c) SUPPORT STAFF, INFORMATION, AND SERV
ICES.-The Administrator shall provide support 
staff for the committee. On request of the com
mittee, the Administrator shall provide informa
tion, administrative services, and supplies that 
the Administrator considers necessary for the 
committee to carry out its duties and powers. 

(d) NONAPPLICATION.-Section 14 of the Fed
eral Advisory Committee Act (5 App. U.S.C.) 
does not apply to the committee. 

(e) USE AND LIMITATION OF AMOUNTS.-(1) 
Not more than .1 percent of the amounts made 
available to conduct research under sections 
40119, 44504, 44505, 44507, 44511-44513, and 44912 
of this title may be used by the Administrator to 
carry out this section. 

(2) A limitation on amounts available tor obli
gation by or for the committee does not apply to 
amounts made available to carry out this sec
tion. 
§44509. Demonatration projects 

The Secretary of Transportation may carry 
out under this chapter demonstration projects 
that the Secretary considers necessary for re
search and development activities under this 
chapter. 
§44510. Airway acience curriculum grants 

(a) GENERAL AUTHORITY.-The Administrator 
of the Federal Aviation Administration may 
make competitive grant agreements with institu
tions of higher education having airway science 
curricula for the United States Government's 
share of the allowable direct costs of the follow
ing categories of items to the extent that the 
items are in support of airway science curricula: 

(1) the construction, purchase, or lease with 
an option to purchase, of buildings and associ
ated facilities. 

(2) instructional material and equipment. 
(b) COST GUIDELINES.-The Administrator 

shall establish guidelines to determine the direct 
costs allowable under a grant to be made under 
this section. The Government's share of the al
lowable cost of a project assisted by a grant 
under this section may not be more than 50 per
cent. 
§44511. Aviation reaearch grants 

(a) GENERAL AUTHORITY.-The Administrator 
of the Federal Aviation Administration may 
make grants to institutions of higher education 
and nonprofit research organizations to conduct 
aviation research in areas the Administrator 
considers necessary for the long-term growth of 
civil aviation. 

(b) APPLICATIONS.-An institution of higher 
education or nonprofit research organization in
terested in receiving a grant under this section 
may submit an application to the Administrator. 
The application must be in the form and contain 
the information the Administrator requires. 

(c) SOLICITATION, REVIEW, AND EVALUATION 
PROCESS.-The Administrator shall establish a 
solicitation, review, and evaluation process that 
ensures-

(]) providing grants under this section tor pro
posals having adequate merit and relevancy to 
the mission of the Administration; 

(2) a fair geographical distribution of grants 
under this section; and 

(3) the inclusion of historically black institu
tions of higher education and other minority 
nonprofit research organizations for grant con
sideration under this section. 

(d) RECORDS.-Each person receiving a grant 
under this section shall maintain records that 
the Administr.ator requires as being necessary to 
facilitate an effective audit and evaluation of 
the use of money provided under the grant. 

(e) ANNUAL REPORT.-The Administrator shall 
submit an annual report to the Committee on 
Science, Space, and Technology of the House of 
Representatives and the Committee on Com
merce, Science, and Transportation of the Sen
ate on carrying out this section. 
§44512. Catastrophic failure prevention re

search grants 
(a) GENERAL AUTHORITY.-The Administrator 

of the Federal Aviation Administration may 
make grants to institutions of higher education 
and nonprofit research organizations-

(]) to conduct aviation research related to the 
development of technologies and methods to as
sess the risk of, and prevent, defects, failures, 
and malfunctions of products, parts, processes, 
and articles manufactured tor use in aircraft, 
aircraft engines, propellers, and appliances that 
could result in a catastrophic failure of an air
craft; and 
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(2) to establish centers of excellence tor con

tinuing the research. 
(b) SOLICITATION, APPLICATION, REVIEW, AND 

EVALUATION PROCESS.-The Administrator shall 
establish a solicitation, application, review, and 
evaluation process that ensures providing grants 
under this section for proposals having ade
quate merit and relevancy to the research de
scribed in subsection (a) of this section. 
§44513. Regional center• of air tranapor

tation excellence 
(a) GENERAL AUTHORITY.-The Administrator 

of the Federal Aviation Administration may 
make grants to institutions of higher education 
to establish and operate regional centers of air 
transportation excellence. The locations shall be 
distributed in a geographically fair way. 

(b) RESPONS/BIL/TIES.-(1) The responsibilities 
of each center established under this section 
shall include-

( A) conducting research on-
(i) airspace and airport planning and design; 
(ii) airport capacity enhancement techniques; 
(iii) human performance in the air transpor-

tation environment; 
(iv) aviation safety and security; 
(v) the supply of trained air transportation 

personnel, including pilots and mechanics; and 
(vi) other aviation issues related to developing 

and maintaining a safe and efficient air trans
portation system; and 

(B) interpreting, publishing, and disseminat
ing the results of the research. 

(2) In conducting research described in para
graph (1)( A) of this subsection, each center may 
make contracts with nonprofit research organi
zations and other appropriate persons. 

(C) APPLICATIONS.-An institution of higher 
education interested in receiving a grant under 
this section may submit an application to the 
Administrator. The application must be in the 
form and contain the information that the Ad
ministrator requires by regulation. 

(d) SELECTION CRITERIA.-The Administrator 
shall select recipients of grants under this sec
tion on the basis of the following criteria: 

(1) the extent to which the needs of the State 
in which the applicant is located are representa
tive of the needs of the region for improved air 
transportation services and facilities. 

(2) the demonstrated research and extension 
resources available to the applicant to carry out 
this section. 

(3) the ability of the applicant to provide lead
ership in making national and regional con
tributions to the solution of both long-range and 
immediate air transportation problems. 

(4) the extent to which the applicant has an 
established air transportation program. 

(5) the demonstrated ability of the applicant 
to disseminate results of air transportation re
search and educational programs through a 
statewide or regionwide continuing education 
program. 

(6) the projects the applicant proposes to carry 
out under the grant. 

(e) EXPENDITURE AGREEMENTS.-A grant may 
be made under this section in a fiscal year only 
if the recipient makes an agreement with the 
Administrator that the Administrator requires to 
ensure that the recipient will maintain its total 
expenditures from all other sources tor establish
ing and operating the center and related re
search activities at a level at least equal to the 
average level of those expenditures in the 2 fis
cal years of the recipient occurring immediately 
before November 5, 1990. 

(f) GOVERNMENT'S SHARE OF COSTS.-The 
United States Government's share of a grant 
under this section is 50 percent of the costs of 
establishing and operating the center and relat
ed research activities that the grant recipient 
carries out. 

(g) ALLOCATING AMOUNTS.-The Adminis
trator shall allocate amounts made available to 

carry out this section in a geographically fair 
way. 
§44514. Flight aervice atatiom 

(a) HOURS OF OPERAT/ON.-(1) The Secretary 
of Transportation may close, or reduce the 
hours of operation of, a flight service station in 
an area only if the service provided in the area 
after the closing or during the hours the station 
is not in operation is provided by an automated 
flight service station with at least model1 equip
ment. 

(2) The Secretary shall reopen a flight service 
station closed after March 24, 1987, but before 
July 15, 1987, as soon as practicable if the serv
ice in the area in which the station is located 
has not been provided since the closing by an 
automatic flight service station with at least 
model 1 equipment. The hours of operation for 
the reopened station shall be the same as were 
the hours of operation for the station on March 
25, 1987. After reopening the station, the Sec
retary may close, or reduce the hours of oper
ation of, the station only as provided in para
graph (1) of this subsection. 

(b) MANNED AUXILIARY STATIONS.-(1) The 
Secretary and the Administrator of the Federal 
Aviation Administration shall establish a system 
of manned auxiliary flight service stations. The 
manned auxiliary flight service stations shall 
supplement the services of the planned consoli
dation to 61 automated flight service stations 
under the flight service station modernization 
program. A manned auxiliary flight service sta
tion shall be located in an area of unique 
weather or operational conditions that are criti
cal to the safety of flight. 

(2) Not later than May 4, 1991, the Secretary 
and the Administrator shall submit to Congress 
a report on the plan and schedule for carrying 
out this subsection. 

CHAPTER 447-SAFETY REGULATION 
Sec. 
44701. General requirements. 
44702. Issuance of certificates. 
44703. Airman certificates. 
44704. Type certificates, production certifi

cates, and airworthiness certifi
cates. 

44705. Air carrier operating certificates. 
44706. Airport operating certificates. 
44707. Examining and rating air agencies. 
44708. Inspecting and rating air navigation fa-

cilities. 
44709. Amendments, modifications, suspen

sions, and revocations of certifi
cates. 

44710. Revocations of airman certificates for 
controlled substance violations. 

44711. Prohibitions and exemption. 
44712. Emergency locator transmitters. 
44713. Inspection and maintenance. 
44714. Aviation fuel standards. 
44715. Controlling aircraft noise and sonic 

boom. 
44716. Collision avoidance systems. 
44717. Structures interfering with air com-

merce. 
44718. Standards for navigational aids. 
44719. Meteorological services. 
44720. Aeronautical maps and charts. 
44721. Annual report. 
§44701. General requirement• 

(a) PROMOTING SAFETY.-The Administrator 
of the Federal Aviation Administration shall 
promote safe flight of civil aircraft in air com
merce by prescribing-

(1) minimum standards required in the interest 
of safety tor appliances and tor the design, ma
terial, construction , quality of work, and per
formance of aircraft, aircraft engines, and pro
pellers; 

(2) regulations and minimum standards in the 
interest of safety for-

(A) inspecting, servicing, and overhauling air
craft, aircraft engines, propellers, and appli
ances; 

(B) equipment and facilities tor, and the tim
ing and manner of, the inspecting, servicing, 
and overhauling; and 

(C) a qualified private person, instead of an 
officer or employee of the Administration, to ex
amine and report on the inspecting, servicing, 
and overhauling; 

(3) regulations required in the interest of safe
ty for the reserve supply of aircraft, aircraft en
gines, propellers, appliances, and aircraft fuel 
and oil, including the reserve supply of fuel and 
oil carried in flight; 

(4) regulations in the interest of safety tor the 
maximum hours or periods of service of airmen 
and other employees of air carriers; and 

(5) regulations and minimum standards tor 
other practices, methods, and procedure the Ad
ministrator finds necessary for safety in air 
commerce and national security. 

(b) PRESCRIBING MINIMUM SAFETY STAND
ARDS.-The Administrator may prescribe mini
mum safety standards tor-

(1) an air carrier to whom a certificate is is
sued under section 44705 of this title; and 

(2) operating an airport serving any passenger 
operation of air carrier aircraft designed for at 
least 31 passenger seats. 

(c) REDUCING AND ELIMINATING ACCIDENTS.
The Administrator shall carry out this chapter 
in a way that best tends to reduce or eliminate 
the possibility or recurrence of accidents in air 
transportation. However, the Administrator is 
not required to give preference either to air 
transportation or to other air commerce in car
rying out this chapter. 

(d) CONSIDERATIONS AND CLASSIFICATION OF 
REGULATIONS AND STANDARDS.-When prescrib
ing a regulation or standard under subsection 
(a) or (b) of this section or section 44702-44716 of 
this title, the Administrator shall-

(1) consider-
( A) the duty of an air carrier to provide serv

ice with the highest possible degree of safety in 
the public interest; and 

(B) differences between air transportation and 
other air commerce; and 

(2) classify a regulation or standard appro
priate to the differences between air transpor
tation and other air commerce. 

(e) EXEMPTIONS.-The Administrator may 
grant an exemption from a requirement of a reg
ulation prescribed under subsection (a) or (b) of 
this section or section 44702-44716 of this title if 
the Administrator finds the exemption is in the 
public interest. 
§44702. Jaauance of certificate• 

(a) GENERAL AUTHORITY AND APPLICAT/ONS.
The Administrator of the Federal Aviation Ad
ministration may issue airman certificates, type 
certificates, production certificates, airworthi
ness certificates, air carrier operating certifi
cates, airport operating certificates, air agency 
certificates, and air navigation facility certifi
cates under this chapter. An application tor a 
certificate must-

(1) be under oath when the Administrator re
quires; and 

(2) be in the form, contain information, and be 
filed and served in the way the Administrator 
prescribes. 

(b) CONSIDERATIONS.-When issuing a certifi
cate under this chapter, the Administrator 
shall-

(1) consider-
(A) the duty of an air carrier to provide serv

ice with the highest possible degree of safety in 
the public interest; and 

(B) differences between air transportation and 
other air'commerce; and 

(2) classify a certificate according to the dif
ferences between air transportation and other 
air commerce. 
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(c) PRIOR CERTIFICATION.-The Administrator 

may authorize an aircraft, aircraft engine, pro
peller, or appliance tor which a certificate has 
been issued authorizing the use of the aircraft, 
aircraft engine, propeller, or appliance in air 
transportation to be used in air commerce with
out another certificate being issued. 

(d) DELEGATION.-(1) Subject to regulations, 
supervision, and review the Administrator may 
prescribe, the Administrator may delegate to a 
qualified private person, or to an employee 
under the supervision of that person, a matter 
related to-

( A) the examination, testing, and inspection 
necessary to issue a certificate under this chap
ter; and 

(B) issuing the certificate. 
(2) The Administrator may rescind a delega

tion under this subsection at any time tor any 
reason the Administrator considers appropriate. 

(3) A person affected by an action of a private 
person under this subsection may apply for re
consideration of the action by the Adminis
trator. On the Administrator's own initiative, 
the Administrator may reconsider the action of 
a private person at any time. If the Adminis
trator decides on reconsideration that the action 
is unreasonable or unwarranted, the Adminis
trator shall change, modify, or reverse the ac
tion. If the Administrator decides the action is 
warranted, the Administrator shall affirm the 
action. 
§44703. Airman cerlificateB 

(a) GENERAL.-The Administrator of the Fed
eral Aviation Administration shall issue an air
man certificate to an individual when the Ad
ministrator finds, after investigation, that the 
individual is qualified tor, and physically able 
to perform the duties related to, the position to 
be authorized by the certificate. 

(b) CONTENTS.-(1) An airman certificate 
shall-

( A) be numbered and recorded by the Adminis
trator of the Federal Aviation Administration; 

(B) contain the name, address, and descrip
tion of the individual to whom the certificate is 
issued; 

(C) contain terms the Administrator decides 
are necessary to ensure safety in air commerce, 
including terms on the duration of the certifi
cate, periodic or special examinations, and tests 
of physical fitness; 

(D) specify the capacity in which the holder 
of the certificate may serve as an airman with 
respect to an aircraft; and 

(E) designate the class the certificate covers. 
(2) A certificate issued to a pilot serving in 

scheduled air transportation shall have the des
ignation "airline transport pilot" of the appro
priate class. 

(c) APPEALS.-(1) An individual whose appli
cation tor the issuance or renewal of an airman 
certificate has been denied may appeal the de
nial to the National Transportation Safety 
Board, except if the individual holds a certifi
cate that-

( A) is suspended at the time of denial; or 
(B) was revoked within one year from the date 

of the denial. 
(2) The Board shall conduct a hearing on the 

appeal at a place convenient to the place of resi
dence or employment of the applicant. The 
Board is not bound by findings of tact of the 
Administrator of the Federal Aviation Adminis
tration. At the end of the hearing, the Board 
shall decide whether the individual meets the 
applicable regulations and standards. The Ad
ministrator is bound by that decision. 

(d) RESTRICTIONS AND PROHIBITIONS.-The 
Administrator of the Federal Aviation Adminis
tration may-

(1) restrict or prohibit issuing an airman cer-
tificate to an alien; or 

(2) make issuing the certificate to an alien de
pendent on a reciprocal agreement with the gov
ernment of a tcreign country. 

(e) CONTROLLED SUBSTANCE VIOLATIONS.-The 
Administrator of the Federal Aviation Adminis
tration may not issue an airman certificate to 
an individual whose certificate is revoked under 
section 44710 ot this title except-

(1) when the Administrator decides that issu
ing the certificate will facilitate law enforce
ment efforts; and 

(2) as provided in section 44710(e)(2) ot this 
title. 

(f) MODIFICATIONS IN SYSTEM.-(1) The Ad
ministrator of the Federal Aviation Administra
tion shall make modifications in the system for 
issuing airman certificates necessary to make 
the system more effective in serving the needs of 
pilots and officials responsible tor enforcing 
laws related to the regulation of controlled sub
stances (as defined in section 102 of the Com
prehensive Drug Abuse Prevention and Control 
Act of 1970 (21 U.S.C. 802)). The modifications 
shall ensure positive and verifiable identifica
tion of each individual applying tor or holding 
a certificate and shall address at least each of 
the following deficiencies in, and abuses of, the 
existing system: 

(A) the use of fictitious names and addresses 
by applicants for those certificates. 

(B) the use of stolen or fraudulent identifica
tion in applying tor those certificates. 

(C) the use by an applicant of a post office 
box or ''mail drop'' as a return address to evade 
identification of the applicant's address. 

(D) the use of counterfeit and stolen airman 
certificates by pilots. 

(E) the absence of information about physical 
characteristics of holders of those certificates. 

(2) The Administrator of the Federal Aviation 
Administration shall prescribe regulations to 
carry out paragraph (1) of this subsection and 
provide a written explanation of how the regu
lations address each of the deficiencies and 
abuses described in paragraph (1). In prescrib
ing the regulations, the Administrator of the 
Federal Aviation Administration shall consult 
with the Administrator of Drug Enforcement, 
the Commissioner of Customs, other law enforce
ment officials of the United States Government, 
representatives of State and local law enforce
ment officials, representatives of the general 
aviation aircraft industry, representatives of 
users of general aviation aircraft, and other in
terested persons. 
§44704. Type cerlificatetJ, production cerlifi· 

cate11, and airworthine1111 certificates 
(a) TYPE CERTIFICATES.-(1) The Adminis

trator of the Federal Aviation Administration 
shall issue a type certificate tor an aircraft, air
craft engine, or propeller, or for an appliance 
specified under paragraph (2)( A) of this sub
section when the Administrator finds that the 
aircraft, aircraft engine, propeller, or appliance 
is properly designed and manufactured, per
forms properly, and meets the regulations and 
minimum standards prescribed under section 
44701(a) of this title. On receiving an applica
tion for a type certificate, the Administrator 
shall investigate the application and may con
duct a hearing. The Administrator shall make, 
or require the applicant to make, tests the Ad
ministrator considers necessary in the interest of 
safety. 

(2) The Administrator may-
( A) specify in regulations those appliances 

that reasonably require a type certificate in the 
interest of safety; 

(B) include in a type certificate terms required 
in the interest of safety; and 

(C) record on the certificate a numerical speci
fication of the essential factors related to the 
performance of the aircraft, aircraft engine, or 
propeller tor which the certificate is issued. 

(b) PRODUCTION CERTIFICATES.-The Adminis
trator shall issue a production certificate au
thorizing the production of a duplicate of an 

aircraft, aircraft engine, propeller, or appliance 
tor which a type certificate has been issued 
when the Administrator finds the duplicate will 
conform to the certificate. On receiving an ap
plication, the Administrator shall inspect, and 
may require testing of, a duplicate to ensure 
that it conforms to the requirements of the cer
tificate. The Administrator may include in a 
production certificate terms required in the in
terest of safety. 

(c) AIRWORTHINESS CERTIFICATES.-(1) The 
registered owner of an aircraft may apply to the 
Administrator tor an airworthiness certificate 
tor the aircraft. The Administrator shall issue 
an airworthiness certificate when the Adminis
trator finds that the aircraft conforms to its 
type ·certificate and, after inspection, is in con
dition for safe operation. The Administrator 
shall register each airworthiness certificate and 
may include appropriate information in the cer
tificate. The certificate number or other individ
ual designation the Administrator requires shall 
be displayed on the aircraft. The Administrator 
may include in an airworthiness certificate 
terms required in the interest of safety. 

(2) A person applying tor the issuance or re
newal of an airworthiness certificate tor an air
craft for which ownership has not been recorded 
under section 44107 or 44110 of this title must 
submit with the application information related 
to the ownership of the aircraft the Adminis
trator decides is necessary to identify each per
son having a property interest in the aircraft 
and the kind and extent of the interest. 
§44705. Air carrier operating certificates 

The Administrator of the Federal Aviation 
Administration shall issue an air carrier operat
ing certificate to a person desiring to operate as 
an air carrier when the Administrator finds, 
after investigation, that the person properly and 
adequately is equipped and able to operate safe
ly under this part and regulations and stand
ards prescribed under this part. An air carrier 
operating certificate shall-

(1) contain terms necessary to ensure safety in 
air transportation; and 

(2) specify the places to and from which, and 
the airways of the United States over which, a 
person may operate as an air carrier. 
§44706. Airport operating cerli{icate11 

(a) GENERAL.-The Administrator of the Fed
eral Aviation Administration shall issue an air
port operating certificate to a person desiring to 
operate an airport-

(1) that serves an air carrier operating aircraft 
designed for at least 31 passenger seats; 

(2) that the Administrator requires to have a 
certificate; and 

(3) when the Administrator finds, after inves
tigation, that the person properly and ade
quately is equipped and able to operate safely 
under this part and regulations and standards 
prescribed under this part. 

(b) TERMS.-An airport operating certificate 
issued under this section shall contain terms 
necessary to ensure safety in air transportation. 
Unless the Administrator decides that it is not 
in the public interest, the terms shall include 
conditions related to-

(1) operating and maintaining adequate safety 
equipment, including firefighting and rescue 
equipment capable of rapid access to any part of 
the airport used for landing, takeoff. or surface 
maneuvering of an aircraft; and 

(2) friction treatment tor primary and second
ary runways that the Secretary of Transpor
tation decides is necessary. 

(c) EXEMPTIONS.-The Administrator may ex
empt from the requirements of this section, relat
ed to firefighting and rescue equipment, an op
erator of an airport described in subsection (a) 
of this section having less than .25 percent of 
the total number of passenger boardings each 
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year at all airports described in subsection (a) 
when the Administrator decides that the re
quirements are or would be unreasonably costly, 
burdensome, or impractical. 
§44707. &amining and rating air agencies 

The Administrator of the Federal Aviation 
Administration may examine and rate the fol
lowing air agencies: 

(1) civilian schools giving instruction in flying 
or repairing, altering, and maintaining aircraft, 
aircraft engines, propellers, and appliances, on 
the adequacy of instruction, the suitability and 
airworthiness of equipment, and the competency 
ot instructors. 

(2) repair stations and shops that repair, 
alter, and maintain aircraft, aircraft engines, 
propellers, and appliances, on the adequacy and 
suitability of the equipment, facilities, and ma
terials tor, and methods of, repair and overhaul, 
and the competency of the individuals doing the 
work or giving instruction in the work. 

(3) other air agencies the Administrator de
cides are necessary in the public interest. 
§44708. Inspecting and rating air navigation 

facilities 
The Administrator of the Federal Aviation 

Administration may inspect, classify, and rate 
an air navigation facility available tor the use 
of civil aircraft on the suitability of the facility 
tor that use. 
§44709. Amendments, modifications, su.pen· 

sions, and revocations of certificate• 
(a) REINSPECT/ON AND REEXAMINATION.-The 

Administrator of the Federal Aviation Adminis
tration may reinspect at any time a civil air
craft, aircraft engine, propeller, appliance, air 
navigation facility, or air agency, or reexamine 
an airman holding a certificate issued under 
section 44703 of this title. 

(b) ACTIONS OF THE ADMINISTRATOR.-The Ad
ministrator may issue an order amending, modi
fying, suspending, or revoking-

(1) any part of a certificate issued under this 
chapter if-

( A) the Administrator decides after conducting 
a reinspection, reexamination, or other inves
tigation that safety in air commerce or air trans
portation and the public interest require that 
action; or 

(B) the holder of the certificate has violated 
an aircraft noise or sonic boom standard or reg
ulation prescribed under section 44715(a) of this 
title; and 

(2) an airman certificate when the holder of 
the certificate is convicted ot violating section 
13(a) of the Fish and Wildlife Act of 1956 (16 
U.S.C. 742j-l(a)). 

(c) ADVICE TO CERTIFICATE HOLDERS AND OP
PORTUNITY To ANSWER.-Before acting under 
subsection (b) of this section, the Administrator 
shall advise the holder of the certificate of the 
charges or other reasons on which the Adminis
trator relies tor the proposed action. Except in 
an emergency, the Administrator shall provide 
the holder an opportunity to answer the charges 
and be heard why the certificate should not be 
amended, modified, suspended, or revoked. 

(d) APPEALS.-(!) A person adversely affected 
by an order of the Administrator under this sec
tion may appeal the order to the National 
Transportation Safety Board. After notice and 
an opportunity tor a hearing, the Board may 
amend, modify, or reverse the order when the 
Board finds-

( A) if the order was issued under subsection 
(b)(l)( A) of this section, that safety in air com
merce or air transportation and the public inter
est do not require affirmation of the order; or 

(B) if the order was issued under subsection 
(b)(l)(B) of this section-

(i) that control or abatement of aircraft noise 
or sonic boom and the public health and welfare 
do not require affirmation ot the order; or 

(ii) the order, as it is related to a violation of 
aircraft noise or sonic boom standards and regu
lations, is not consistent with safety in air com
merce or air transportation. 

(2) In conducting the hearing, the Board is 
not bound by findings ot tact of the Adminis
trator. 

(e) EFFECTIVENESS OF ORDERS PENDING AP
PEAL.-When a person files an appeal with the 
Board under subsection (d) of the section, the 
order of the Administrator is stayed. However, if 
the Administrator advises the Board that an 
emergency exists and safety in air commerce or 
air transportation requires the order to be effec
tive immediately-

(1) the order is effective; and 
(2) the Board shall make a final disposition of 

the appeal not later than 60 days after the Ad
ministrator so advises the Board. 

(f) JUDICIAL REVIEW.-A person substantially 
affected by an order of the Board under this 
section may obtain judicial review of the order 
under section 46110 of this title. The Adminis
trator shall be made a party to that judicial pro
ceeding. 
§44710. &vocations of airmon certificates for 

controlled substance violations 
(a) DEFINITION.-In this section, "controlled 

substance" has the same meaning given that 
term in section 102 of the Comprehensive Drug 
Abuse Prevention and Control Act ot 1970 (21 
u.s.c. 802). 

(b) REVOCATION.-(1) The Administrator of 
the Federal Aviation Administration shall issue 
an order revoking an airman certificate issued 
an individual under section 44703 of this title 
after the individual is convicted, under a law of 
the United States or a State related to a con
trolled substance (except a law related to simple 
possession of a controlled substance), of an of
tense punishable by death or imprisonment tor 
more than one year if the Administrator finds 
that-

( A) an aircraft was used to commit, or facili
tate the commission of, the offense; and 

(B) the individual served as an airman, or was 
on the aircraft, in connection with committing, 
or facilitating the commission of, the offense. 

(2) The Administrator shall issue an order re
voking an airman certificate issued an individ
ual under section 44703 ot this title if the Ad
ministrator finds that-

( A) the individual knowingly carried out an 
activity punishable, under a law of the United 
States or a State related to a controlled sub
stance (except a law related to simple possession 
of a controlled substance), by death or imprison
ment tor more than one year; 

(B) an aircraft was used to carry out or facili
tate the activity; and 

(C) the individual served as an airman, or was 
on the aircraft, in connection with carrying out, 
or facilitating the carrying out of, the activity. 

(3) The Administrator has no authority under 
paragraph (1) of this subsection to review 
whether an airman violated a law of the United 
States or a State related to a controlled sub
stance. 

(c) ADVICE TO HOLDERS AND OPPORTUNITY TO 
ANSWER.-Betore the Administrator revokes a 
certificate under subsection (b) of this section, 
the Administrator must-

(1) advise the holder of the certificate of the 
charges or reasons on which the Administrator 
relies tor the proposed revocation; and 

(2) provide the holder of the certificate an op
portunity to answer the charges and be heard 
why the certificate should not be revoked. 

(d) APPEALS.-(!) An individual whose certifi
cate is revoked by the Administrator under sub
section (b) of this section may appeal the rev
ocation order to the National Transportation 
Safety Board. The Board shall affirm or reverse 
the order after providing notice and an oppor-

tunity tor a hearing on the record. In conduct
ing the hearing, the Board is not bound by find
ings of tact of the Administrator. 

(2) When an individual files an appeal with 
the Board under this subsection, the order of 
the Administrator revoking the certificate is 
stayed. However, if the Administrator advises 
the Board that safety in air transportation or 
air commerce requires the immediate effective
ness of the order-

( A) the order remains effective; and 
(B) the Board shall make a final disposition of 

the appeal not later than 60 days after the Ad
ministrator so advises the Board. 

(3) An individual substantially affected by an 
order of the Board under this subsection may 
obtain judicial review of the order under section 
46110 of this title. The Administrator shall be 
made a party to that judicial proceeding. 

(e) ACQUITTAL.-(1) The Administrator may 
not revoke, and the Board may not affirm a rev
ocation of, an airman certificate under sub
section (b)(2) ot this section on the basis of an 
activity described in subsection (b)(2)(A) if the 
holder of the certificate is acquitted of all 
charges related to a controlled substance in an 
indictment or information arising from the ac
tivity. 

(2) If the Administrator has revoked an air
man certificate under this section because of an 
activity described in subsection (b)(2)(A) of this 
section, the Administrator shall reissue a certifi
cate to the individual if-

( A) the individual otherwise satisfies the re
quirements for a certificate under section 44703 
of this title; and 

(B)(i) the individual subsequently is acquitted 
of all charges related to a controlled substance 
in an indictment or information arising from the 
activity; or 

(ii) the conviction on which a revocation 
under subsection (b)(l) of this section is based is 
reversed. 

(f) WAIVERS.-The Administrator may waive 
the requirement of subsection (b) of this section 
that an airman certificate of an individual be 
revoked if-

(1) a law enforcement official of the United 
States Government or of a State requests a waiv
er; and 

(2) the Administrator decides that the waiver 
will facilitate law enforcement efforts. 
§44711. Prohibitions and ezemption 

(a) PROHIBITIONS.-A person may not-
(1) operate a civil aircraft in air commerce 

without an airworthiness certificate in effect or 
in violation ot a term of the certificate; 

(2) serve in any capacity as an airman with 
respect to a civil aircraft, aircraft engine, pro
peller, or appliance used, or intended tor use, in 
air commerce-

( A) without an airman certificate authorizing 
the airman to serve in the capacity tor which 
the certificate was issued; or 

(B) in violation of a term of the certificate or 
a regulation prescribed or order issued under 
section 44701(a) or (b) or 44702--44716 of this title; 

(3) employ tor service related to civil aircraft 
used in air commerce an airman who does not 
have an airman certificate authorizing the air
man to serve in the capacity for which the air
man is employed; 

(4) operate as an air carrier without an air 
carrier operating certificate or in violation of a 
term of the certificate; 

(5) operate aircraft in air commerce in viola
tion of a regulation prescribed or certificate is
sued under section 44701(a) or (b) or 44702--44716 
of this title; 

(6) operate a seaplane or other aircraft of 
United States registry on the high seas in viola
tion of a regulation under section 3 of the Inter
national Navigational Rules Act of 1977 (33 
u.s.c. 1602); 
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(7) violate a term of an air agency or produc

tion certificate or a regulation prescribed or 
order issued under section 44701(a) or (b) or 
44702-44716 of this title related to the holder of 
the certificate; 

(8) operate an airport without an airport oper
ating certificate required under section 44706 of 
this title or in violation of a term of the certifi
cate; or 

(9) manufacture, deliver , sell, or offer for sale 
any aviation fuel or additive in violation of a 
regulation prescribed under section 44714 of this 
title. 

(b) EXEMPTION.-On terms the Administrator 
of the Federal Aviation Administration pre
scribes as being in the public interest, the Ad
ministrator may exempt a foreign aircraft and 
airmen serving on the aircraft from subsection 
(a) of this section. However, an exemption from 
observing air traffic regulations may not be 
granted. 
§44712. Emergency locator traMmitter• 

(a) INSTALLATION.-An emergency locator 
transmitter must be installed on a fixed-wing 
powered civil aircraft for use in air commerce. 

(b) NONAPPLICATION.-Subsection (a) of this 
section does not apply to-

(1) turbojet-powered aircraft; 
(2) aircraft when used in scheduled flights by 

scheduled air carriers holding certificates issued 
by the Secretary of Transportation under sub
part II of this part; 

(3) aircraft when used in training operations 
conducted entirely within a 50 mile radius of the 
airport from which the training operations 
begin; 

(4) aircraft when used in flight operations re
lated to design and testing, the manufacture, 
preparation, and delivery of the aircraft, or the 
aerial application of a substance for an agricul
tural purpose; 

(5) aircraft holding certificates from the Ad
ministrator of the Federal Aviation Administra
tion for research and development; 

(6) aircraft when used for showing compliance 
with regulations, crew training, exhibition, air 
racing, or market surveys; and 

(7) aircraft equipped to carry only one indi
vidual. 

(c) REMOVAL.-The Administrator shall pre
scribe regulations specifying the conditions 
under which an aircraft subject to subsection 
(a) of this section may operate when its emer
gency locator transmitter has been removed for 
inspection, repair, alteration, or replacement. 
§44713. ln•pection and maintenance 

(a) GENERAL EQUIPMENT REQUIREMENTS.-An 
air carrier shall make, or cause to be made, any 
inspection, repair, or maintenance of equipment 
used in air transportation as required by this 
part or regulations prescribed or orders issued 
by the Administrator of the Federal Aviation 
Administration under this part. A person oper
ating, inspecting, repairing, or maintaining the 
equipment shall comply with those requirements, 
regulations, and orders. 

(b) DUTIES OF INSPECTORS.-The Adminis
trator of the Federal Aviation Administration 
shall employ inspectors who shall-

(1) inspect aircraft, aircraft engines, propel
lers, and appliances designed for use in air 
transportation, during manufacture and when 
in use by an air carrier in air transportation, to 
enable the Administrator to decide whether the 
aircraft, aircraft engines, propellers, or appli
ances are in safe condition and maintained 
properly; and 

(2) advise and cooperate with the air carrier 
during that inspection and maintenance. 

(c) UNSAFE AIRCRAFT, ENGINES, PROPELLERS, 
AND APPLIANCES.-When an inspector decides 
that an aircraft, aircraft engine, propeller, or 
appliance is not in condition tor safe operation, 

the inspector shall notify the air carrier in the 
form and way prescribed by the Administrator 
of the Federal Aviation Administration. For 5 
days after the carrier is notified, the aircraft, 
engine, propeller, or appliance may not be used 
in air transportation or in a way that endangers 
air transportation unless the Administrator or 
the inspector decides the aircraft, engine, pro
peller, or appliance is in condition tor safe oper
ation. 

(d) MODIFICATIONS IN SYSTEM.-(1) The Ad
ministrator of the Federal Aviation Administra
tion shall make modifications in the system for 
processing forms for major repairs or alterations 
to fuel tanks and fuel systems of aircraft not 
used to provide air transportation that are nec
essary to make the system more effective in serv
ing the needs of users of the system, including 
officials responsible for enforcing laws related to 
the regulation of controlled substances (as de
fined in section 102 of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970 (21 
U.S.C. 802)). The modifications shall address at 
least each of the following deficiencies in, and 
abuses of, the existing system: 

(A) the lack of a special identification feature 
to allow the forms to be distinguished easily 
from other major repair and alteration forms. 

(B) the excessive period of time required to re
ceive the forms at the Airmen and Aircraft Reg
istry of the Administration. 

(C) the backlog of forms waiting for process
ing at the Registry. 

(D) the lack of ready access by law enforce
ment officials to information contained on the 
forms. 

(2) The Administrator of the Federal Aviation 
Administration shall prescribe regulations to 
carry out paragraph (1) of this subsection and 
provide a written explanation of how the regu
lations address each of the deficiencies and 
abuses described in paragraph (1). In prescrib
ing the regulations, the Administrator of the 
Federal Aviation Administration shall consult 
with the Administrator of Drug Enforcement, 
the Commissioner of Customs, other law enforce
ment officials of the United States Government, 
representatives of State and local law enforce
ment officials, representatives of the general 
aviation aircraft industry, representatives of 
users of general aviation aircraft, and other in
terested persons. 
§44714. Aviation fuel •tandarth 

The Administrator of the Federal Aviation 
Administration shall prescribe-

(1) standards for the composition or chemical 
or physical properties of an aircraft fuel or fuel 
additive to control or eliminate aircraft emis
sions the Administrator of the Environmental 
Protection Agency decides under section 231 of 
the Clean Air Act (42 U.S.C. 7571) endanger the 
public health or welfare; and 

(2) regulations providing for carrying out and 
enforcing those standards. 
§44715. Controlling aircraft noise and •onic 

boom 
(a) STANDARDS AND REGULATIONS.-(1) To re

lieve and protect the public health and welfare 
from aircraft noise and sonic boom, the Admin
istrator of the Federal Aviation Administration 
shall prescribe-

( A) standards to measure aircraft noise and 
sonic boom; and 

(B) regulations to control and abate aircraft 
noise and sonic boom. 

(2) The Administrator of the Federal Aviation 
Administration may prescribe standards and 
regulations under this subsection only after con
sulting with the Administrator of the Environ
mental Protection Agency . The standards and 
regulations shall be applied when issuing, 
amending, modifying, suspending , or revoking a 
certificate authorized under this chapter. 

(3) An original type certificate may be issued 
under section 44704(a) of this title for an air
craft for which substantial noise abatement can 
be achieved only after the Administrator of the 
Federal Aviation Administration prescribes 
standards and regulations under this section 
that apply to that aircraft. 

(b) CONSIDERATIONS AND CONSULTATION.
When prescribing a standard or regulation 
under this section, the Administrator of the Fed
eral Aviation Administration shall-

(1) consider relevant information related to 
aircraft noise and sonic boom; 

(2) consult with appropriate departments, 
agencies, and instrumentalities of the United 
States Government and State and interstate au
thorities; 

(3) consider whether the standard or regula
tion is consistent with the highest degree of 
safety in air transportation or air commerce in 
the public interest; 

(4) consider whether the standard or regula
tion is economically reasonable, technologically 
practicable, and appropriate tor the applicable 
aircraft, aircraft engine, appliance, or certifi
cate; and 

(5) consider the extent to which the standard 
or regulation will carry out the purposes of this 
section. 

(c) PROPOSED REGULATIONS OF ADMINIS
TRATOR OF ENVIRONMENTAL PROTECTION AGEN
CY.-The Administrator of the Environmental 
Protection Agency shall submit to the Adminis
trator of the Federal Aviation Administration 
proposed regulations to control and abate air
craft noise and sonic boom (including control 
and abatement through the use of the authority 
of the Administrator of the Federal Aviation Ad
ministration) that the Administrator of the En
vironmental Protection Agency considers nec
essary to protect the public health and welfare. 
The Administrator of the Federal Aviation Ad
ministration shall consider those proposed regu
lations and shall publish them in a notice of 
proposed regulations not later than 30 days 
after they are received. Not later than 60 days 
after publication, the Administrator of the Fed
eral Aviation Administration shall begin a hear
ing at which interested persons are given an op
portunity tor oral and written presentations. 
Not later than 90 days after the hearing is com
pleted and after consulting with the Adminis
trator of the Environmental Protection Agency, 
the Administrator of the Federal Aviation Ad
ministration shall-

(1) prescribe regulations as provided by this 
section-

( A) substantially the same as the proposed 
regulations submitted by the Administrator of 
the Environmental Protection Agency; or 

(B) that amend the proposed regulations; or 
(2) publish in the Federal Register-
( A) a notice that no regulation is being pre

scribed in response to the proposed regulations 
of the Administrator of the Environmental Pro
tection Agency; 

(B) a detailed analysis of, and response to, all 
information the Administrator of the Environ
mental Protection Agency submitted with the 
proposed regulations; and 

(C) a detailed explanation of why no regula
tion is being prescribed. 

(d) CONSULTATION AND REPORTS.-(1) If the 
Administrator of the Environmental Protection 
Agency believes that the action of the Adminis
trator of the Federal Aviation Administration 
under subsection (c)(1)(B) or (2) of this section 
does not protect the public health and welfare 
from aircraft noise or sonic boom, consistent 
with the considerations in subsection (b) of this 
section , the Administrator of the Environmental 
Protection Agency shall consult with the Ad
ministrator of the Federal Aviation Administra
tion and may request a report on the advisabil-
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ity of prescribing the regulation as originally 
proposed. The request, including a detailed 
statement of the information on which the re
quest is based, shall be published in the Federal 
Register. 

(2) The Administrator of the Federal Aviation 
Administration shall report to the Administrator 
of the Environmental Protection Agency within 
the time, if any, specified in the request. How
ever, the time specified must be at least 90 days 
after the date of the request. The report shall-

( A) be accompanied by a detailed statement ot 
the findings of the Administrator of the Federal 
Aviation Administration and the reasons tor the 
findings; 

(B) identify any statement related to an ac
tion under subsection (c) of this section filed 
under section 102(2)(C) of the National Environ
mental Policy Act of 1969 (42 U.S.C. 4332(2)(C)); 

(C) specify whether and where that statement 
is available [or public inspection; and 

(D) be published in the Federal Register un
less the request proposes specific action by the 
Administrator of the Federal Aviation Adminis
tration and the report indicates that action will 
be taken. 

(e) SUPPLEMENTAL REPORTS.-The Adminis
trator of the Environmental Protection Agency 
may request the Administrator of the Federal 
Aviation Administration to file a supplemental 
report if the report under subsection (d) of this 
section indicates that the proposed regulations 
under subsection (c) of this section, [or which a 
statement under section 102(2)(C) of the Act (42 
U.S.C. 4332(2)(C)) is not required, should not be 
prescribed. The supplemental report shall be 
published in the Federal Register within the 
time the Administrator of the Environmental 
Protection Agency specifies. However, the time 
specified must be at least 90 days after the date 
of the request. The supplemental report shall 
contain a comparison of the environmental ef
fects, including those that cannot be avoided, of 
the action of the Administrator of the Federal 
Aviation Administration and the proposed regu
lations of the Administrator of the Environ
mental Protection Agency. 

(f) EXEMPTIONS.-An exemption [rom a stand
ard or regulation prescribed under this section 
may be granted only if, before granting the ex
emption, the Administrator of the Federal Avia
tion Administration consults with the Adminis
trator of the Environmental Protection Agency. 
However, if the Administrator of the Federal 
Aviation Administration finds that safety in air 
transportation or air commerce requires an ex
emption before the Administrator of the Envi
ronmental Protection Agency can be consulted, 
the exemption may be granted. The Adminis
trator of the Federal Aviation Administration 
shall consult with the Administrator of the En
vironmental Protection Agency as soon as prac
ticable after the exemption is granted. 
§44716. Colluion avoidance BY•tem~~ 

(a) DEVELOPMENT AND CERTIFICATION.-The 
Administrator of the Federal Aviation Adminis
tration shall-

(1) complete the development of the collision 
avoidance system known as TCAS-II so that 
TCAS-II can operate under visual and instru
ment [light rules and can be upgraded to the 
performance standards applicable to the colli
sion avoidance SYStem known as TCAS-III; 

(2) develop and carry out a schedule [or devel
oping and certifying TCAS-II that will result in 
certification not later than June 30, 1989; and 

(3) submit to Congress monthly reports on the 
progress being made in developing and certify
ing TCAS-II. 

(b) INSTALLATION AND OPERATION.-The Ad
ministrator shall require by regulation that, not 
later than 30 months after the date certification 
is made under subsection (a)(2) of this section, 
TCAs-II be installed and operated on each civil 

aircraft that has a maximum passenger capacity 
of at least 31 seats and is used to provide air 
transportation of passengers, including intra
state air transportation o[ passengers. The Ad
ministrator may extend the deadline in this sub
section [or not more than 2 years if the Adminis
trator finds the extension is necessary to pro
mote-

(1) a sate and orderly transition to the oper
ation of a fleet of civil aircraft described in this 
subsection equipped with TCAS-II; or 

(2) other safety objectives. 
(C) OPERATIONAL EVALUATION.-Not later 

than December 30, 1990, the Administrator shall 
establish a one-year program to collect and as
sess safety and operational information [rom 
civil aircraft equipped with TCAS-II [or the 
operational evaluation of TCAS-II. The Admin
istrator shall encourage foreign air carriers that 
operate civil aircraft equipped with TCAS-II to 
participate in the program. 

(d) AMENDING SCHEDULE FOR WINDSHEAR 
EQUIPMENT.-The Administrator shall consider 
the feasibility and desirability of amending the 
schedule [or installing airborne low-altitude 
windshear equipment to make the schedule com
patible with the schedule [or installing TCAS
Il. 

(e) DEADLINE FOR DEVELOPMENT AND CERTIFI
CATION.-(]) The Administrator shall complete 
developing and certifying TCAS-III as soon as 
possible. 

(2) Necessary amounts may be appropriated 
[rom the Airport and Airway Trust Fund estab
lished under section 9502 of the Internal Reve
nue Code of 1986 (26 U.S.C. 9502) to carry out 
this subsection. 

(f) INSTALLING AND USING TRANSPONDERS.
The Administrator shall prescribe regulations 
requiring that, not later than December 30, 1990, 
operating transponders with automatic altitude 
reporting capability be installed and used [or 
aircraft operating in designated terminal air
space where radar service is provided [or sepa
ration of aircraft. The Administrator may pro
vide tor access to that airspace (except terminal 
control areas and airport radar service areas) by 
nonequipped aircraft if the Administrator finds 
the access will not interfere with the normal 
traffic [low. 
§44717. Structure• interfering with air com

merce 
(a) NOTICE.-By regulation or by order when 

necessary, the Secretary of Transportation shall 
require a person to give adequate public notice, 
in the form and way the Secretary prescribes, 
about building or altering a structure, or pro
posing to build or alter a structure, when the 
notice will promote-

(1) safety in air commerce; and 
(2) the efficient use and preservation of the 

navigable airspace and of airport traffic capac
ity at public-use airports. 

(b) STUDIES.-{1) Under regulations prescribed 
by the Secretary, if the Secretary decides that 
building or altering a structure may result in an 
obstruction of the navigable airspace or an in
terference with air navigation facilities and 
equipment or the navigable airspace, the Sec
retary shall conduct an aeronautical study to 
decide the extent of any adverse impact on the 
safe and efficient use of the airspace, facilities, 
or equipment. In conducting the study, the Sec
retary shall consider [actors relevant to the effi
cient and effective use of the navigable airspace, 
including-

( A) the impact on arrival, departure, and en 
route procedures [or aircraft operating under 
visual [light rules; 

(B) the impact on arrival, departure, and en 
route procedures [or aircraft operating under in
strument [light rules; 

(C) the impact on existing public-use airports 
and aeronautical facilities; 

(D) the impact on planned public-use airports 
and aeronautical facilities; and 

(E) the cumulative impact resulting [rom the 
proposed building or alteration of a structure 
when combined with the impact o[ other existing 
or proposed structures. 

(2) On completing the study, the Secretary 
shall issue a report disclosing completely the ex
tent of the adverse impact on the sate and effi
cient use of the navigable airspace that the Sec
retary finds will result [rom building or altering 
the structure. ' 

(c) BROADCAST APPLICATIONS AND TOWER 
STUDIES.-ln carrying out laws related to a 
broadcast application and conducting an aero
nautical study related to broadcast towers, the 
Administrator of the Federal Aviation Adminis
tration and the Federal Communications Com
mission shall take action necessary to coordi
nate e[[iciently-

(1) the receipt and consideration of, and ac
tion on, the application; and 

(2) the completion of any associated aero
nautical study. 
§44718. Standard. for navigational aida 

The Secretary of Transportation shall pre
scribe regulations on standards [or installing 
navigational aids, including airport control tow
ers. For each type of facility, the regulations 
shall consider at a minimum traffic density 
(number of aircraft operations without consider
ation of aircraft size), terrain and other obsta
cles to navigation, weather characteristics, pas
sengers served, and potential aircraft operating 
efficiencies. 
§44719. Meteorologieal aervice• 

(a) RECOMMENDATIONS.-The Administrator of 
the Federal Aviation Administration shall make 
recommendations to the Secretary of Commerce 
on providing meteorological services necessary 
[or the sate and efficient movement of aircraft 
in air commerce. In providing the services, the 
Secretary shall cooperate with the Adminis
trator and give complete consideration to those 
recommendations. 

(b) PROMOTING SAFETY AND EFFICIENCY.-To 
promote safety and efficiency in air navigation 
to the highest possible degree, the Secretary 
shall-

(1) observe, measure, investigate, and study 
atmospheric phenomena, and maintain meteoro
logical stations and offices, that are necessary 
or best suited [or finding out in advance infor
mation about probable weather conditions; 

(2) provide reports to the Administrator to per
sons engaged in civil aeronautics that are des
ignated by the Administrator and to other per
sons designated by the Secretary in a way and 
with a frequency that best will result in safety 
in, and facilitating, air navigation; 

(3) cooperate with persons engaged in air com
merce in meteorological services, maintain recip
rocal arrangements with those persons in carry
ing out this clause, and collect and distribute 
weather reports available [rom aircraft in [light; 

(4) maintain and coordinate international ex
changes of meteorological information required 
tor the safety and efficiency of air navigation; 

(5) in cooperation with other departments, 
agencies, and instrumentalities of the United 
States Government, meteorological services of 
foreign countries, and persons engaged in air 
commerce, participate in developing an inter
national basic meteorological reporting network, 
including the establishment, operation, and 
maintenance of reporting stations on the high 
seas, in polar regions, and in foreign countries; 

(6) coordinate meteorological requirements in 
the United States to maintain standard observa
tions, to promote efficient use of facilities, and 
to avoid duplication of services unless the dupli
cation tends to promote the safety and effi
ciency of air navigation; and 
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(7) promote and develop meteorological science 

and foster and support research projects in me
teorology through the use of private and gov
ernmental research facilities and provide for 
publishing the results of the projects unless pub
lication would not be in the public interest. 
§44720. Aeronautical map• and chart• 

(a) PUBLICATION.-The Administrator of the 
Federal Aviation Administration may arrange 
tor the publication of aeronautical maps and 
charts necessary for the safe and efficient move
ment of aircraft in air navigation, using the fa
cilities and assistance of departments, agencies, 
and instrumentalities of the United States Gov
ernment as far as practicable. 

(b) INDEMNIFICATION.-The Government shall 
make an agreement to indemnify any person 
that publishes a map or chart for use in aero
nautics from any part of a claim arising out of 
the depiction by the person on the map or chart 
of a defective or deficient flight procedure or 
airway if the flight procedure or airway was-

(1) prescribed by the Administrator; 
(2) depicted accurately on the map or chart; 

and 
(3) not obviously defective or deficient. 

§44721. Annual report 
Not later than January 1 of each year, the 

Secretary of Transportation shall submit to 
Congress a comprehensive report on the safety 
enforcement activities of the Federal Aviation 
Administration during the fiscal year ending the 
prior September 30th. The report shall include-

(1) a comparison of end-of-year staffing levels 
by operations, maintenance, and avionics in
spector categories to staffing goals and a state
ment on how staffing standards were applied to 
make allocations between air carrier and gen
eral aviation operations, maintenance, and avi-
onics inspectors: . 

(2) schedules showing the range of inspector 
experience by various inspector work force cat
egories, and the number of inspectors in each of 
the categories who are considered fully quali
fied; 

(3) schedules showing the number and per
centage of inspectors who have received manda
tory training by individual course, and the 
number of inspectors by work force categories, 
who have received all mandatory training; 

(4) a description of the criteria used to set an
nual work programs, an explanation of how 
these criteria differ from criteria used in the 
prior fiscal year and how the annual work pro
grams ensure compliance with appropriate regu
lations and safe operating practices: 

(5) a comparison of actual inspections per
formed during the fiscal year to the annual 
work programs by field location and, for any 
field location completing less than 80 percent of 
its planned number of inspections, an expla
nation of why annual work program plans were 
not met: 

(6) a statement of the adequacy of Administra
tion internal management controls available to 
ensure that field managers comply with Admin
istration policies and procedures, including 
those on inspector priorities, district office co
ordination, minimum inspection standards, and 
inspection followup; 

(7) the status of efforts made by the Adminis
tration to update inspector guidance documents 
and regulations to include technological, man
agement, and structural changes taking place in 
the aviation industry, including a listing of the 
backlog of all proposed regulatory amendments: 

(8) a list of the specific operational measures 
of effectiveness used to evaluate-

(A) the progress in meeting program objec-
tives; 

(B) the quality of program delivery; and 
(C) the nature of emerging safety problems; 
(9) a schedule showing the number of civil 

penalty cases closed during the 2 prior fiscal 

years, including the total initial and final pen
alties imposed, the total number of dollars col
lected, the range of dollar amounts collected, 
the average case processing time, and the range 
of case processing time; 

(10) a schedule showing the number of en
forcement actions taken (except civil penalties) 
during the 2 prior fiscal years, including the 
total number of violations cited, and the number 
of cited violation cases closed by certificate sus
pensions, certificate revocations, warnings, and 
no action taken; and 

(11) schedules showing the safety record of the 
aviation industry during the fiscal year for air 
carriers and general aviation, including-

( A) the number of inspections performed when 
deficiencies were identified compared with in
spections when no deficiencies were found; 

(B) the frequency of safety deficiencies for 
each air carrier; and 

(C) an analysis based on data of the general 
status of air carrier and general aviation com
pliance with aviation regulations. 
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SUBCHAPTER I-REQUIREMENTS 
§44901. Screening pa811enger. and properly 

(a) GENERAL REQUIREMENTS.-The Adminis
trator of the Federal Aviation Administration 
shall prescribe regulations requiring screening 
of all passengers and property that will be car
ried in a cabin of an aircraft in air transpor
tation or intrastate air transportation. The 
screening must take place before boarding and 
be carried out by a weapon-detecting facility or 
procedure used or operated by an employee or 
agent of an air carrier, intrastate air carrier, or 
foreign air carrier. 

(b) AMENDING REGULATIONS.-Notwithstand
ing subsection (a) of this section, the Adminis
trator may amend a regulation prescribed under 
subsection (a) to require screening only to en
sure security against criminal violence and air
craft piracy in air transportation and intrastate 
air transportation. 

(C) EXEMPTIONS AND ADVISING CONGRESS ON 
REGULATIONS.-The Administrator-

(1) may exempt from this section air transpor
tation operations, except scheduled passenger 
operations of an air carrier providing air trans
portation under a certificate issued under sec
tion 41102 of this title or a permit issued under 
section 41302 of this title; and 

(2) shall advise Congress of a regulation to be 
prescribed under this section at least 30 days be
fore the effective date of the regulation, unless 
the Administrator decides an emergency exists 
requiring the regulation to become effective in 
fewer than 30 days and notifies Congress of that 
decision. 
§44902. Refrual to tramport pa..enger. and 

properly 
(a) MANDATORY REFUSAL.-The Administrator 

of the Federal Aviation Administration shall 
prescribe regulations requiring an air carrier, 
intrastate air carrier, or foreign air carrier to 
refuse to transport-

(1) a passenger who does not consent to a 
search under section 44901(a) of this title estab
lishing whether the passenger is carrying un
lawfully a dangerous weapon, explosive, or 
other destructive substance; or 

(2) property of a passenger who does not con
sent to a search of the property establishing 
whether the property unlawfully contains a 
dangerous weapon, explosive, or other destruc
tive substance. 

(b) PERMISSIVE REFUSAL.-Subject to regula
tions of the Administrator, an air carrier, intra
state air carrier, or foreign air carrier may 
refuse to transport a passenger or property the 
carrier decides is, or might be, inimical to safety. 

(c) AGREEING TO CONSENT TO SEARCH.-An 
agreement to carry passengers or property in air 
transportation or intrastate air transportation 
by an air carrier, intrastate air carrier, or for
eign air carrier is deemed to include an agree
ment that the passenger or property will not be 
carried if consent to search the passenger or 
property for a purpose referred to in this section 
is not given. 
§44903. Air tramportation ~~eeurity 

(a) DEFINITION.-In this section, "law en
forcement personnel'' means individuals- · 

(1) authorized to carry and use firearms; 
(2) vested with the degree of the police power 

of arrest the Administrator of the Federal Avia
tion Administration considers necessary to carry 
out this section; and 

(3) identifiable by appropriate indicia of au
thority. 

(b) PROTECTION AGAINST VIOLENCE AND PI
RACY.-The Administrator shall prescribe regu
lations to protect passengers and property on an 
aircraft operating in air transportation or intra
state air transportation against an act of crimi
nal violence or aircraft piracy. When prescrib
ing a regulation under this subsection, the Ad
ministrator shall-

(1) consult with the Secretary of Transpor
tation, the Attorney General, the heads of other 
departments, agencies, and instrumentalities of 
the United States Government, and State and 
local authorities; 

(2) consider whether a proposed regulation is 
consistent with-

( A) protecting passengers; and 
(B) the public interest in promoting air trans

portation and intrastate air transportation; 
(3) to the maximum extent practicable, require 

a uniform procedure tor searching and detain
ing passengers and property to ensure-

( A) their safety; and 
(B) courteous and efficient treatment by an 

air carrier, an agent or employee of an air car
rier, and Government, State, and local law en
forcement personnel carrying out this section; 
and 

(4) consider the extent to which a proposed 
regulation will carry out this section. 
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(c) SECURITY PROGRAMS.-(]) The Adminis

trator shall prescribe regulations under sub
section (b) of this section that require each oper
ator of an airport regularly serving a.n air car
rier holding a certificate issued by the Secretary 
of Transportation t.o establish an air transpor
tation security program that provides a law en
forcement presence and capability at each of 
those airports that is adequate to ensure the 
safety of passengers. The regulations shall au
thorize the operator to use the services of quali
fied State, local, and private law enforcement 
personnel. When the Administrator decides, 
after being notified by an operator in the form 
the Administrator prescribes, that not enough 
qualified State, local, and private law enforce
ment personnel are available to carry out sub
section (b), the Administrator may authorize the 
operator to use, on a reimbursable basis, person
nel employed by the Administrator, or by an
other department, agency, or instrumentality of 
the Government with the consent of the head of 
the department, agency, or instrumentality, to 
supplement State, local, and private law en
forcement personnel. When deciding whether 
additional personnel are needed, the Adminis
trator shall consider the number of passengers 
boarded at the airport, the extent of anticipated 
risk of criminal violence or aircraft piracy at the 
airport or to the air carrier aircraft operations 
at the airport, and the availability of qualified 
State or local law enforcement personnel at the 
airport. 

(2)(A) The Administrator may approve a secu
rity program of an airport operator, or an 
amendment in an existing program, that incor
porates a security program of an airport tenant 
(except an air carrier separately complying with 
part 108 or 129 of title 14, Code of Federal Regu
lations) having access to a secured area of the 
airport, if the program or amendment incor
porates-

(i) the measures the tenant will use, within 
the tenant's leased areas or areas designated for 
the tenant's exclusive use under an agreement 
with the airport operator, to carry out the secu
rity requirements imposed by the Administrator 
on the airport operator under the access control 
system requirements of section 107.14 of title 14, 
Code of Federal Regulations, or under other re
quirements of part 107 of title 14; and 

(ii) the methods the airport operator will use 
to monitor and audit the tenant's compliance 
with the security requirements and provides 
that the tenant will be required to pay monetary 
penalties to the airport operator if the tenant 
Jails to carry out a security requirement under 
a contractual provision or requirement imposed 
by the airport operator. 

(B) If the Administrator approves a program 
or amendment described in subparagraph (A) of 
this paragraph, the airport operator may not be 
found to be in violation of a requirement of this 
subsection or subsection (b) of this section when 
the airport operator demonstrates that the ten
ant or an employee, permittee, or invitee of the 
tenant is responsible for the violation and that 
the airport operator has complied with all meas
ures in its security program for securing compli
ance with its security program by the tenant. 

(d) AUTHORIZING INDIVIDUALS TO CARRY 
FIREARMS AND MAKE ARRESTS.-With the ap
proval of the Attorney General and the Sec
retary of State, the Secretary of Transportation 
may authorize an individual who carries out air 
transportation security duties-

(1) to carry firearms; and 
(2) to make arrests without warrant tor an of

fense against the United States committed in the 
presence of the individual or for a felony under 
the laws of the United States, if the individual 
reasonably believes the individual to be arrested 
has committed or is committing a felony. 

(e) EXCLUSIVE RESPONSIBILITY OVER PAS
SENGER SAFETY.-The Administrator has the ex-

elusive responsibility to direct law enforcement 
activity related to the safety of passengers on an 
aircraft involved in an offense under section 
46502 of this title from the moment all external 
doors of the aircraft are closed following board
ing until those doors are opened to allow pas
sengers to leave the aircraft. When requested by 
the Administrator, other departments, agencies, 
and instrumentalities of the Government shall 
provide assistance necessary to carry out this 
subsection. 
§44904. Domestic air tramportation system 

security 
(a) ASSESSING THREATS.-The Administrator 

of the Federal Aviation Administration and the 
Director of the Federal Bureau of Investigation 
jointly shall assess current and potential threats 
to the domestic air transportation system. The 
assessment shall include consideration of the ex
tent to which there are individuals with the ca
pability and intent to carry out terrorist or re
lated unlawful acts against that system and the 
ways in which those individuals might carry out 
those acts. The Administrator and the Director 
jointly shall decide on and carry out the most 
effective method for continuous analysis and 
monitoring of security threats to that system. 

(b) AsSESSING SECURITY.-ln coordination 
with the Director, the Administrator shall carry 
out periodic threat and vulnerability assess
ments on security at each airport that is part of 
the domestic air transportation system. Each as
sessment shall include consideration ot-

(1) the adequacy of security procedures relat
ed to the handling and transportation of 
checked baggage and cargo; 

(2) space requirements tor security personnel 
and equipment; 

(3) separation of screened and unscreened 
passengers, baggage, and cargo; 

(4) separation of the controlled and uncon
trolled areas of airport facilities; and 

(5) coordination of the activities of security 
personnel of the Administration, the United 
States Customs Service, the Immigration and 
Naturalization Service, and air carriers, and of 
other law enforcement personnel. 

(c) IMPROVING SECURITY.-The Administrator 
shall take necessary actions to improve domestic 
air transportation security by correcting any de
ficiencies in that security discovered in the as
sessments, analyses, and monitoring carried out 
under this section. 
§44905. Information about threats to civil 

aviation 
(a) PROVIDING lNFORMATION.-Under guide

lines the Secretary of Transportation prescribes, 
an air carrier, airport operator, ticket agent, or 
individual employed by an air carrier, airport 
operator, or ticket agent, receiving information 
(except a communication directed by the United 
States Government) about a threat to civil avia
tion shall provide the information promptly to 
the Secretary. 

(b) FLIGHT CANCELLATION.-!/ a decision is 
made that a particular threat cannot be ad
dressed in a way adequate to ensure, to the ex
tent feasible, the safety of passengers and crew 
of a particular flight or series of flights, the Ad
ministrator of the Federal Aviation Administra
tion shall cancel the flight or series of flights. 

(c) GUIDELINES ON PUBLIC NOTICE.-(1) Not 
later than May 15, 1991, the President shall de
velop guidelines tor ensuring that public notice 
is provided in appropriate cases about threats to 
civil aviation. The guidelines shall identify offi
cials responsible tor-

( A) deciding, on a case-by-case basis, if public 
notice of a threat is in the best interest of the 
United States and the traveling public; 

(B) ensuring that public notice is provided in 
a timely and effective way, including the use of 
a toll-tree telephone number; and 

(C) canceling the departure of a flight or se
ries of flights under subsection (b) of this sec
tion. 

(2) The guidelines shall provide tor consider
ation of-

( A) the specificity of the threat; 
(B) the credibility of intelligence information 

related to the threat; 
(C) the ability to counter the threat effec

tively; 
(D) the protection of intelligence information 

sources and methods; 
(E) cancellation, by an air carrier or the Ad

ministrator, of a flight or series of flights in
stead of public notice; 

(F) the ability of passengers and crew to take 
steps to reduce the risk to their safety after re
ceiving public notice of a threat; and 

(G) other factors the Administrator considers 
appropriate. 

(d) GUIDELINES ON NOTICE TO CREWS.-Not 
later than May 15, 1991, the Administrator shall 
develop guidelines tor ensuring that notice in 
appropriate cases of threats to the security of an 
air carrier flight is provided to the flight crew 
and cabin crew of that flight. 

(e) LIMITATION ON NOTICE TO SELECTIVE 
TRAVELERS.-Notice of a threat to civil aviation 
may be provided to selective potential travelers 
only if the threat applies only to those travelers. 

(f) RESTRICTING ACCESS TO lNFORMATION.-ln 
cooperation with the departments, agencies, and 
instrumentalities of the Government that collect, 
receive, and analyze intelligence information re
lated to aviation security, the Administrator 
shall develop procedures to minimize the number 
of individuals who have access to information 
about threats. However, a restriction on access 
to that information may be imposed only if the 
restriction does not diminish the ability of the 
Government to carry out its duties and powers 
related to aviation security effectively, includ
ing providing notice to the public and flight and 
cabin crews under this section. 

(g) DISTRIBUTION OF GUIDELINES.-The guide
lines developed under this section shall be dis
tributed tor use by appropriate officials of the 
Department of Transportation, the Department 
of State, the Department ot Justice, and air car
riers. 
§44906. Foreign air carrier security programs 

(a) GENERAL.-(1) The Administrator of the 
Federal Aviation Administration shall continue 
in effect the requirement of section 129.25 of title 
14, Code of Federal Regulations, that a foreign 
air carrier must adopt and use a security pro
gram approved by the Administrator. The Ad
ministrator may approve a security program of a 
foreign air carrier under section 129.25 only if 
the Administrator decides the security program 
provides passengers of the foreign air carrier a 
level of protection similar to the level those pas
sengers would receive under the security pro
grams of air carriers serving the same airport. 
The Administrator shall require a foreign air 
carrier to use procedures equivalent to those re
quired of air carriers serving the same airport if 
the Administrator decides that the procedures 
are necessary to provide a level of protection 
similar to that provided passengers of the air 
carriers serving the same airport. 

(2) Not later than May 15, 1991, the Adminis
trator shall prescribe regulations to carry out 
paragraph (1) of this subsection. 

(b) ENSURING COMPLIANCE.-Not later than 
November 16, 1991, the Administrator shall en
sure that a security program of a foreign air 
carrier approved by the Administrator before 
November 16, 1990, meets the requirements of 
subsection (a) of this section. 
§44907. Security standards at foreign air

ports 
(a) ASSESSMENT.-(]) At intervals the Sec

retary of Transportation considers necessary, 
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the Secretary shall assess the effectiveness of 
the security measures maintained at-

( A) a foreign airport-
(i) served by an air carrier; 
(ii) from which a foreign air carrier serves the 

United States; or 
(iii) that poses a high risk of introducing dan

ger to international air travel; and 
(B) other foreign airports the Secretary con

siders appropriate. 
(2) The Secretary of Transportation shall con

duct an assessment under paragraph (1) of this 
subsection-

( A) in consultation with appropriate aero
nautic authorities of the government of a for
eign country concerned and each air carrier 
serving the foreign airport for which the Sec
retary is conducting the assessment; 

(B) to establish the extent to which a foreign 
airport effectively maintains and carries out se
curity measures; and 

(C) by using a standard that will result in an 
analysis of the security measures at the airport 
based at least on the standards and appropriate 
recommended practices contained in Annex 17 to 
the Convention on International Civil Aviation 
in effect on the date of the assessment. 

(3) Each report to Congress required under 
section 44938(b) of this title shall contain a sum
mary of the assessments conducted under this 
subsection. 

(b) CONSULTATION.-In carrying out sub
section (a) of this section, the Secretary of 
Transportation shall consult with the Secretary 
of State-

(1) on the terrorist threat that exists in each 
country; and 

(2) to establish which foreign airports are not 
under the de facto control of the government of 
the foreign country in which they are located 
and pose a high risk of introducing danger to 
international air travel. 

(c) NOTIFYING FOREIGN AUTHORITIES.-When 
the Secretary of Transportation, after conduct
ing an assessment under subsection (a) of this 
section, decides that an airport does not main
tain and carry out effective security measures, 
the Secretary of Transportation, after advising 
the Secretary of State, shall notify the appro
priate authorities of the government of the for
eign country of the decision and recommend the 
steps necessary to bring the security measures in 
use at the airport up to the standard used by 
the Secretary of Transportation in making the 
assessment. 

(d) ACTIONS WHEN AIRPORTS NOT MAINTAIN
ING AND CARRYING OUT EFFECTIVE SECURITY 
MEASURES.-(1) When the Secretary of Trans
portation decides under this section that an air
port does not maintain and carry out effective 
security measures-

( A) the Secretary of Transportation shall-
(i) publish the identity of the airport in the 

Federal Register; 
(ii) have the identity of the airport posted and 

displayed prominently at all United States air
ports at which scheduled air carrier operations 
are provided regularly; and 

(iii) notify the news media of the identity of 
the airport; 

(B) each air carrier and foreign air carrier 
providing transportation between the United 
States and th~ airport shall provide written no
tice of the decision, on or with the ticket, to 
each passenger buying a ticket for transpor
tation between the United States and the air
port; 

(C) notwithstanding section 40105(b) of this 
title, the Secretary of Transportation, after con
sulting with the appropriate aeronautic authori
ties of the government of the foreign country 
concerned and each air carrier serving the air
port and with the approval of the Secretary of 
State, may withhold, revoke, or prescribe condi-

tions on the operating authority of an air car
rier or foreign air carrier that uses that airport 
to provide foreign air transportation; and 

(D) the President may prohibit an air carrier 
or foreign air carrier from providing transpor
tation between the United States and any other 
foreign airport that is served by aircraft flying 
to or from the airport with respect to which a 
decision is made under this section. 

(2)(A) Paragraph (1) of this subsection be
comes ettective-

(i) 90 days after the government of a foreign 
country is notified under subsection (c) of this 
section if the Secretary of Transportation finds 
that the government has not brought the secu
rity measures at the airport up to the standard 
the Secretary used in making an assessment 
under subsection (a) of this section; or 

(ii) immediately on the decision of the Sec
retary of Transportation under subsection (c) of 
this section if the Secretary of Transportation 
decides, after consulting with the Secretary of 
State, that a condition exists that threatens the 
safety or security of passengers, aircraft, or 
crew traveling to or from the airport. 

(B) The Secretary of Transportation imme
diately shall notify the Secretary of State of a 
decision under subparagraph ( A)(ii) of this 
paragraph so that the Secretary of State may 
issue a travel advisory required under section 
44908(a) of this title. 

(3) The Secretary of Transportation promptly 
shall submit to Congress a report (and classified 
annex if necessary) on action taken under para
graph (1) or (2) of this subsection, including in
formation on attempts made to obtain the co
operation of the government of a foreign coun
try in meeting the standard the Secretary used 
in assessing the airport under subsection (a) of 
this section. 

( 4) An action required under paragraph (1)( A) 
and (B) of this subsection is no longer required 
only if the Secretary of Transportation, in con
sultation with the Secretary of State, decides 
that effective security measures are maintained 
and carried out at the airport. The Secretary of 
Transportation shall notify Congress when the 
action is no longer required to be taken. 

(e) SUSPENSIONS.-Notwithstanding sections 
40105(b) and 40106(b) of this title, the Secretary 
of Transportation, with the approval of the Sec
retary of State and without notice or a hearing, 
shall suspend the right of an air carrier or for
eign air carrier to provide foreign air transpor
tation, and the right of a person to operate air
craft in foreign air commerce, to or from a for
eign airport when the Secretary of Transpor
tation decides that-

(1) a condition exists that threatens the safety 
or security of passengers, aircraft, or crew trav
eling to or from that airport; and 

(2) the public interest requires an immediate 
suspension of transportation between the United 
States and that airport. 

(f) CONDITION OF CARRIER AUTHORITY.-This 
section is a condition to authority the Secretary 
of Transportation grants under this part to an 
air carrier or foreign air carrier. 
§44908. Travel culvuory and 8UIIpent~ion of 

foreign a.autance 
(a) TRAVEL ADV/SOR/ES.-On being notified by 

the Secretary of Transportation that the Sec
retary ot Transportation has decided under sec
tion 44907(d)(2)(A)(ii) of this title that a condi
tion exists that threatens the safety or security 
of passengers, aircraft, or crew traveling to or 
from a foreign airport that the Secretary of 
Transportation has decided under section 44907 
of this title does not maintain and carry out ef
fective security measures, the Secretary of 
State-

( I) immediately shall issue a travel advisory 
tor that airport; 

(2) shall publish the advisory in the Federal 
Register; and 

(3) shall publicize the advisory widely. 
(b) SUSPENDING AsSISTANCE.-The President 

shall suspfmd assistance provided under the 
Foreign Assistance Act of 1961 (22 U.S.C. 2151 et 
seq.) or the Arms Export Control Act (22 U.S.C. 
2751 et seq.) to a country in which is located an 
airport with respect to which section 44907(d)(l) 
of this title becomes effective if the Secretary of 
State decides the country is a high terrorist 
threat country. The President may waive this 
subsection if the President decides, and reports 
to Congress, that the waiver is required because 
of national security interests or a humanitarian 
emergency. 

(c) ACTIONS No LONGER REQUIRED.-An ac
tion required under this section is no longer re
quired only if the Secretary of Transportation 
has made a decision as provided under section 
44907(d)(4) of this title. The Secretary shall no
tify Congress when the action is no longer re
quired to be taken. 
§44909. Pa.aenger manife•t• 

(a) AIR CARRIER REQU/REMENTS.-(1) Not later 
than March 16, 1991, the Secretary of Transpor
tation shall require each air carrier to provide a 
passenger manifest for a flight to an appropriate 
representative of the Secretary of State-

( A) not later than one hour after that carrier 
is notified of an aviation disaster outside the 
United States involving that flight; or 

(B) if it is not technologically feasible or rea
sonable to comply with clause (A) of this para
graph, then as expeditiously as possible, but not 
later than 3 hours after the carrier is so noti
fied. 

(2) The passenger manifest shall include the 
following information: 

(A) the full name of each passenger. 
(B) the passport number of each passenger, if 

required for travel. 
(C) the name and telephone number of a con

tact tor each passenger. 
(3) In carrying out this subsection, the Sec

retary of Transportation shall consider the ne
cessity and feasibility of requiring air carriers to 
collect passenger manifest information as a con
dition tor passengers boarding a flight of the 
carrier. 

(b) FOREIGN AIR CARRIER REQUIREMENTS.
The Secretary of Transportation shall consider 
imposing a requirement on foreign air carriers 
comparable to that imposed on air carriers 
under subsection (a)(l) and (2) of this section. 
§44910. Agree~nta on aircrafl •abotage, air-

craff hijacking, and airport aecurity 
The Secretary of State shall seek multilateral 

and bilateral agreement on strengthening en
forcement measures and standards tor compli
ance related to aircraft sabotage, aircraft hi
jacking, and airport security. 
§44911. InteUigence 

(a) DEFINITION.-In this section, "intelligence 
community" means the intelligence and intel
ligence-related activities of the following units 
of the United States Government: 

(1) the Department of State. 
(2) the Department of Defense. 
(3) the Department of the Treasury. 
(4) the Department of Energy. 
(5) the Departments of the Army, Navy, and 

Air Force. 
(6) the Central Intelligence Agency. 
(7) the National Security Agency. 
(8) the Defense Intelligence Agency. 
(9) the Federal Bureau of Investigation. 
(10) the Drug Enforcement Administration. 
(b) POLICIES AND PROCEDURES ON REPORT 

AV AILABILITY.-Not later than May 15, 1991, the 
head of each unit in the intelligence community 
shall prescribe policies and procedures to ensure 
that intelligence reports about international ter
rorism are made available, as appropriate, to the 
heads of other units in the intelligence commu-
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nity, the Secretary of Transportation, and the 
Administrator of the Federal Aviation Adminis
tration. 

(C) UNIT FOR STRATEGIC PLANNING ON TER
ROR/SM.-The heads of the units in the intel
ligence community shall consider placing great
er emphasis on strategic intelligence efforts by 
establishing a unit tor strategic planning on ter
rorism. 

(d) DESIGNATION OF INTELLIGENCE OFFICER.
At the request of the Secretary, the Director of 
Central Intelligence shall designate at least one 
intelligence officer of the Central Intelligence 
Agency to serve in a senior position in the Of
fice of the Secretary. 

(e) WRITTEN WORKING AGREEMENTS.-Not 
later than May 15, 1991, the heads of units in 
the intelligence community, the Secretary, and 
the Administrator shall review and, as appro
priate, revise written working agreements be
tween the intelligence community and the Ad
ministrator. 
§44912. &!HGreh and development 

(a) PROGRAM REQUIREMENT.-(1) The Admin
istrator of the Federal Aviation Administration 
shall establish and carry out a program to accel
erate and expand the research, development, 
and implementation of technologies and proce
dures to counteract terrorist acts against civil 
aviation. The program shall provide tor develop
ing and having in place, not later than Novem
ber 16, 1993, new equipment and procedures nec
essary to meet the technological challenges pre
sented by terrorism. The program shall include 
research on, and development of, technological 
improvements and ways to enhance human per
formance. 

(2) In designing and carrying out the program 
established under this subsection, the Adminis
trator shall-

( A) consult and coordinate activities with 
other departments, agencies, and instrumental
ities of the United States Government doing 
similar research; 

(B) identify departments, agencies, and in
strumentalities that would benefit from that re
search; and 

(C) seek cost-sharing agreements with those 
departments, agencies, and instrumentalities. 

(3) In carrying out the program established 
under this subsection, the Administrator shall 
review and consider the annual reports the Sec
retary of Transportation submits to Congress on 
transportation security and intelligence. 

(4) The Administrator may-
( A) make grants to institutions of higher 

learning and other appropriate research facili
ties with demonstrated ability to carry out re
search described in paragraph (1) of this sub
section, and fix the amounts and terms of the 
grants; and 

(B) make cooperative agreements with govern
mental authorities the Administrator decides are 
appropriate. 

(b) REVIEW OF THREATS.-(1) Not later than 
May 15, 1991, the Administrator shall complete 
an intensive review of threats to civil aviation, 
with particular focus on-

( A) explosive material that presents the most 
significant threat to civil aircraft; 

(B) the minimum amounts, configurations, 
and types of explosive material that can cause, 
or would reasonably be expected to cause, cata
strophic damage to commercial aircraft in serv
ice and expected to be in service in the 10-year 
period beginning on November, 16, 1990; 

(C) the amounts, configurations, and types of 
explosive material that can be detected reliably 
by existing, or reasonably anticipated, near
term explosive detection technologies; 

(D) the feasibility of using various ways to 
minimize damage caused by explosive material 
that cannot be detected reliably by existing, or 
reasonably anticipated, near-term explosive de
tection technologies; 

(E) the ability to screen passengers, carry-on 
baggage, checked baggage, and cargo; and 

(F) the technologies that might be used in the 
future to attempt to destroy or otherwise threat
en commercial aircraft and the way in which 
those technologies can be countered effectively. 

(2) The Administrator shall use the results of 
the review under this subsection to develop the 
focus and priorities of the program established 
under subsection (a) of this section. 

(C) SCIENTIFIC ADVISORY P ANEL.-The Admin
istrator shall establish a scientific advisory 
panel, as a subcommittee of the Research, Engi
neering and Development Advisory Committee, 
to review, comment on, advise on the progress 
of, and recommend modifications in, the pro
gram established under subsection (a) of this 
section, including the need tor long-range re
search programs to detect and prevent cata
strophic damage to commercial aircraft by the 
next generation of terrorist weapons. The panel 
shall consist of individuals with scientific and 
technical expertise in-

(1) the development and testing of effective ex
plosive detection sYStems; 

(2) aircraft structure and experimentation to 
decide on the type and minimum weights of ex
plosives that an effective technology must be ca
pable of detecting; 

(3) technologies involved in minimizing air
frame damage to aircraft from explosives; and 

(4) other scientific and technical areas the Ad
ministrator considers appropriate. 
§44918. &pW.ive detection 

(a) DEPLOYMENT AND PURCHASE OF EQUIP
MENT.-(1) A deployment or purchase of explo
sive detection equipment under section 
108.7(b)(8) or 108.20 of title 14, Code of Federal 
Regulations, or similar regulation is required 
only if the Administrator of the Federal Avia
tion Administration certifies that the equipment 
alone, or as part of an integrated system, can 
detect under realistic air carrier operating con
ditions the amounts, configurations, and types 
of explosive material that would likely be used 
to cause catastrophic damage to commercial air
craft. The Administrator shall base the certifi
cation on the results of tests conducted under 
protocols developed in consultation with expert 
scientists outside of the Administration. Those 
tests shall be completed not later than April 16, 
1992. 

(2) Before completion of the tests described in 
paragraph (1) of this subsection, but not later 
than April 16, 1992, the Administrator may re
quire deployment of explosive detection equip
ment described in paragraph (1) if the Adminis
trator decides that deployment will enhance 
aviation security significantly. In making that 
decision, the Administrator shall consider fac
tors such as the ability of the equipment alone, 
or as part of an integrated sYStem, to detect 
under realistic air carrier operating conditions 
the amounts, configurations, and types of explo
sive material that would likely be used to cause 
catastrophic damage to commercial aircraft. The 
Administrator shall notify the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Public Works and 
Transportation of the House of Representatives 
of a deployment decision made under this para
graph. 

(3) This subsection does not prohibit the Ad
ministrator from purchasing or deploying explo
sive detection equipment described in paragraph 
(1) of this subsection. 

(b) GRANTS.-The Secretary of Transportation 
may provide grants to continue the Explosive 
Detection K-9 Team Training Program to detect 
explosives at airports and on aircraft. 
§44914. Airport conBtruction guideline• 

In consultation with air carriers, airport au
thorities, and others the Administrator of the 

Federal Aviation Administration considers ap
propriate, the Administrator shall develop 
guidelines for airport design and construction to 
allow for maximum security enhancement. In 
developing the guidelines, the Administrator 
shall consider the results of the assessment car
ried out under section 44904(a) of this title. 
§44915. &emptionB 

The Administrator of the Federal Aviation 
Administration may exempt from sections 44901, 
44903(a)-(c) and (e), 44906, 44935, and 44936 of 
this title airports in Alaska served only by air 
carriers that-

(1) hold certificates issued under section 41102 
of this title; 

(2) operate aircraft with certificates for a max
imum gross takeoff weight of less than 12,500 
pounds; and 

(3) board passengers, or load property in
tended to be carried in an aircraft cabin, that 
will be screened under section 44901 of this title 
at another airport in Alaska before the pas
sengers board, or the property is loaded on, an 
aircraft for a place outside Alaska. 

SUBCHAPTER //-ADMINISTRATION AND 
PERSONNEL 

§44981. Director of Intelligence and Security 
(a) 0RGANIZATION.-There is in the Office of 

the Secretary of Transportation a Director of 
Intelligence and Security. The Director reports 
directly to the Secretary. 

(b) DUTIES AND POWERS.-The Director shall
(1) receive, assess, and distribute intelligence 

information related to long-term transportation 
security; 

(2) develop policies, strategies, and plans for 
dealing with threats to transportation security; 

(3) make other plans related to transportation 
security, including coordinating counter
measures with appropriate departments, agen
cies, and instrumentalities of the United States 
Government; 

(4) serve as the primary liaison of the Sec
retary to the intelligence and law enforcement 
communities; and 

(5) carry out other duties and powers the Sec
retary decides are necessary to ensure, to the ex
tent possible, the security of the traveling pub
lic. 
§44982. A.•utant Adminutrator for Civil 

Aviation Security 
(a) ORGANIZATION.-There is an Assistant Ad

ministrator for Civil Aviation Security. The As
sistant Administrator reports directly to the Ad
ministrator of the Federal Aviation Administra
tion and is subject to the authority of the Ad
ministrator. 

(b) DUTIES AND POWERS.-The Assistant Ad
ministrator shall-

(1) on a day-to-day basis, manage and provide 
operational guidance to the field security re
sources of the Administration, including Federal 
Security Managers as provided by section 44933 
of this title; 

(2) enforce security-related requirements; 
(3) identify the research and development re

quirements of security-related activities; 
( 4) inspect security sYstems; 
(5) report information to the Director of Intel

ligence and Security that may be necessary to 
allow the Director to carry out assigned duties 
and powers; 

(6) assess threats to civil aviation; and 
(7) carry out other duties and powers the Ad

ministrator considers appropriate. 
(c) REVIEW AND DEVELOPMENT OF WAYS TO 

STRENGTHEN SECURITY.-The Assistant Adminis
trator shall review and, as necessary, develop 
ways to strengthen air transportation security, 
including ways-

(1) to strengthen controls over checked bag
gage in air transportation, including ways to 
ensure baggage reconciliation and inspection of 
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items in passenger baggage that could poten
tially contain explosive devices; 

(2) to strengthen control over individuals hav
ing access to aircraft; 

(3) to improve testing of security systems; 
(4) to ensure the use of the best available x

ray equipment [or air transportation security 
purposes; and 

(5) to strengthen preflight screening of pas
sengers. 
§44983. Federal Security Managers 

(a) ESTABLISHMENT, DESIGNATION, AND STA
TIONING.-(]) The Administrator of the Federal 
Aviation Administration shaU establish the posi
tion of Federal Security Manager at each air
port in the United States at which the Adminis
trator decides a Manager is necessary [or air 
transportation security. The Administrator shall 
designate individuals as Managers [or, and sta
tion those Managers at, those airports. The Ad
ministrator may designate a current field em
ployee of the Administration as a Manager. A 
Manager reports directly to the Assistant Ad
ministrator [or Civil Aviation Security . 

(2) Not later than November 16, 1991, the Ad
ministrator shall station an individual as Man
ager at each airport in the United States that 
the Secretary of Transportation designates as a 
category X airport. 

(b) DUTIES AND POWERS.-The Manager at 
each airport shall-

(1) receive intelligence information related to 
aviation security; 

(2) ensure, and assist in, the development of a 
comprehensive security plan [or the airport 
that-

( A) establishes the responsibilities of each air 
carrier and airport operator [or air transpor
tation security at the airport; and 

(B) includes measures to be taken during peri
ods of normal airport operations and during pe
riods when the Manager decides that there is a 
need [or additional airport security, and identi
fies the individuals responsible [or carrying out 
those measures; 

(3) oversee and enforce the carrying out by air 
carriers and airport operators of United States 
Government security requirements, including 
the security plan under clause (2) of this sub
section; 

(4) serve as the on-site coordinator of the Ad
ministrator's response to terrorist incidents and 
threats at the airport; 

(5) coordinate the day-to-day Government 
aviation security activities at the airport; 

(6) coordinate e[[orts related to aviation secu
rity with local law enforcement; and 

(7) coordinate activities with other Managers. 
(c) LIMITATION.-A Civil Aviation Security 

Field Officer may not be assigned security du
ties and powers at an airport having a Man
ager. 
§44934. Foreign Security Liaiaon Officers 

(a) ESTABLISHMENT, DESIGNATION, AND STA
TIONING.-(]) The Administrator of the Federal 
Aviation Administration shall establish the posi
tion of Foreign Security Liaison Officer tor each 
airport outside the United States at which the 
Administrator decides an Officer is necessary [or 
air transportation security. In coordination 
with the Secretary of State, the Administrator 
shall designate an Officer [or each of those air
ports. 

(2) Not later than November 16, 1992, and in 
coordination with the Secretary, the Adminis
trator shall designate an Officer [or each of 
those airports where extraordinary security 
measures are in place. The Secretary shall give 
high priority to stationing those Officers. 

(b) DUTIES AND POWERS.-An Officer reports 
directly to the Assistant Administrator [or Civil 
Aviation Security. The Officer at each airport 
shall-

(1) serve as the liaison of the Assistant Admin
istrator to foreign security authorities (includ
ing governments of foreign countries and foreign 
airport authorities) in carrying out United 
States Government security requirements at that 
airport; and 

(2) to the extent practicable, carry out duties 
and powers referred to in section 44933(b) of this 
title. 

(c) COORDINATION OF ACTIVITIES.-The activi
ties of each Officer shall be coordinated with 
the chief of the diplomatic mission of the United 
States to which the Officer is assigned. Activi
ties of an Officer under this section shall be con
sistent with the duties and powers of the Sec
retary and the chief of mission to a foreign 
country under section 103 of the Omnibus Diplo
matic Security and Antiterrorism Act of 1986 (22 
U.S.C. 4802) and section 207 of the Foreign Serv
ice Act of 1980 (22 U.S.C. 3927). 
§44985. Employment standard. and training 

(a) EMPLOYMENT STANDARDS.-Not later than 
August 13, 1991, the Administrator of the Fed
eral Aviation Administration shall prescribe 
standards [or the employment and continued 
employment of, and contracting [or, air carrier 
personnel and, as appropriate, airport security 
personnel. The standards shall include-

(}) minimum training requirements [or new 
employees; 

(2) retraining requirements; 
(3) minimum staffing levels; 
(4) minimum language skills; and 
(5) minimum education levels [or employees, 

when appropriate. 
(b) REVIEW AND RECOMMENDATIONS.-In co

ordination with air carriers, airport operators, 
and other interested persons, the Administrator 
shall review issues related to human perform
ance in the aviation security system to maximize 
that performance. When the review is com
pleted, the Administrator shall recommend 
guidelines and prescribe appropriate changes in 
existing procedures to improve that perform
ance. 

(c) SECURITY PROGRAM TRAINING, STANDARDS, 
AND QUALIFICAT/ONS.-The Administrator-

(}) may train individuals employed to carry 
out a security program under section 44903(c) of 
this title; and 

(2) shall prescribe uniform training standards 
and uniform minimum qualifications [or individ
uals eligible [or that training. 

(d) EDUCATION AND TRAINING STANDARDS FOR 
SECURITY COORDINATORS, SUPERVISORY PERSON
NEL, AND PILOTS.-(1) Not later than May 15, 
1991, the Administrator shall prescribe stand
ards [or educating and training-

( A) ground security coordinators; 
(B) security supervisory personnel; and 
(C) airline pilots as in-flight security coordi

nators. 
(2) The standards shall include initial train

ing, retraining, and continuing education re
quirements and methods. Those requirements 
and methods shall be used annually to measure 
the performance of ground security coordinators 
and security supervisory personnel. 

§44936. Employment investigation• and re
strictions 
(a) EMPLOYMENT INVESTIGATION REQUIRE

MENT.-(]) The Administrator of the Federal 
Aviation Administration shall require by regula
tion that an employment investigation, includ
ing a criminal history record check, shall be 
conducted, as the Administrator decides is nec
essary to ensure air transportation security, of 
each individual employed in, or applying [or, a 
position in which the individual has unescorted 
access, or may permit other individuals to have 
unescorted access, to-

( A) aircraft of an air carrier or foreign air 
carrier; or 

(B) a secured area of an airport in the United 
States the Administrator designates that serves 
an air carrier or foreign air carrier. 

(2) An air carrier, foreign air carrier, or air
port operator that employs, or authorizes or 
makes a contract [or the services of, an individ
ual in a position described in paragraph (1) of 
this subsection shall ensure that the investiga
tion the Administrator requires is conducted. 

(b) PROHIBITED EMPLOYMENT.-(}) Except as 
provided in paragraph (3) of this subsection, an 
air carrier, foreign air carrier, or airport opera
tor may not employ, or authorize or make a con
tract [or the services of, an individual in a posi
tion described in subsection (a)(l) of this section 
if-

( A) the investigation of the individual re
quired under this section has not been con
ducted; or 

(B) the results of that investigation establish 
that, in the 10-year period ending on the date of 
the investigation, the individual was convicted 
0[-

(i) a crime referred to in section 46306, 46308, 
46312, 46314, or 46315 or chapter 465 of this title 
or section 32 of title 18; 

(ii) murder; 
(iii) assault with intent to murder; 
(iv) espionage; 
(v) sedition; 
(vi) treason; 
(vii) rape; 
(viii) kidnapping; 
(ix) unlawful possession, sale, distribution, or 

manufacture of an explosive or weapon; 
(x) extortion; 
(xi) armed robbery; 
(xii) distribution of, or intent to distribute, a 

controlled substance; or 
(xiii) conspiracy to commit any of the acts re

ferred to in clauses (iHxii) of this paragraph. 
(2) The Administrator may specify other [ac

tors that are sufficient to prohibit the employ
ment of an individual in a position described in 
subsection (a)(l) of this section. 

(3) An air carrier, foreign air carrier, or air
port operator may employ, or authorize or con
tract [or the services of, an individual in a posi
tion described in subsection (a)(1) of this section 
without carrYing out the investigation required 
under this section, if the Administrator approves 
a plan to employ the individual that provides 
alternate security arrangements. 

(c) FINGERPRINTING AND RECORD CHECK IN
FORMAT/ON.-(1) If the Administrator requires 
an identification and criminal history record 
check, to be conducted by the Attorney General, 
as part of an investigation under this section, 
the Administrator shall designate an individual 
to obtain fingerprints and submit those finger
prints to the Attorney General. The Attorney 
General may make the results of a check avail
able to an individual the Administrator des
ignates. Before designating an individual to ob
tain and submit fingerprints or receive results o[ 
a check, the Administrator shall consult with 
the Attorney General. 

(2) The Administrator shall prescribe regula
tions on-

( A) procedures [or taking fingerprints; and 
(B) requirements [or using information re

ceived [rom the Attorney General under para
graph (1) of this subsection-

(i) to limit the dissemination of the informa
tion; and 

(ii) to ensure that the information is used only 
to carry out this section. 

(3) If an identification and criminal history 
record check is conducted as part of an inves
tigation of an individual under this section, the 
individual-

( A) shall receive a copy of any record received 
[rom the Attorney General; and 

(B) may complete and correct the information 
contained in the check before a final employ
ment decision is made based on the check. 
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(d) FEES AND CHARGES.-The Administrator 

and the Attorney General shall establish reason
able tees and charges to pay expenses incurred 
in carrying out this section. The employer of the 
individual being investigated shall pay the costs 
of a record check of the individual. Money col
lected under this section shall be credited to the 
account in the Treasury [rom which the ex
penses were incurred and are available to the 
Administrator and the Attorney General tor 
those expenses. 

(e) WHEN INVESTIGATION OR RECORD CHECK 
NOT REQUIRED.-This section does not require 
an investigation or record check when the inves
tigation or record check is prohibited by a law 
of a foreign country. 
§44981. Prohibition on traM(erring dutiea 

andpowen 
Except as specifically provided by law, the 

Administrator of the Federal Aviation Adminis
tration may not transfer a duty or power under 
section 44903 (a), (b), (c), or (e), 44906(a)(1) or 
(b), 44912, 44935, 44936, or 44938(b)(3) of this title 
to another department, agency, or instrumental
ity of the United States Government. 
§44988. Report• 

(a) TRANSPORTATION SECURITY.-Not later 
than December 31 of each year, the Secretary of 
Transportation shall submit to Congress. a re
port on transportation security with rec
ommendations the Secretary considers appro
priate. The report shall be prepared in conjunc
tion with the annual report the Administrator of 
the Federal Aviation Administration submits 
under subsection (b) of this section, but may not 
duplicate the information submitted under sub
section (b) or section 44907(a)(3) of this title. The 
Secretary may submit the report in classified 
and unclassified parts. The report shall in
clude-

(1) an assessment of trends and developments 
in terrorist activities, methods, and other threats 
to transportation; 

(2) an evaluation of deployment of explosive 
detection devices; 

(3) recommendations for research, engineer
ing, and development activities related to trans
portation security, except research engineering 
and development activities related to aviation 
security to the extent those activities are covered 
by the national aviation research plan required 
under section 44501(d) of this title; 

(4) identification and evaluation of coopera
tive efforts with other departments, agencies, 
and instrumentalities of the United States Gov
ernment; 

(5) an evaluation of cooperation with foreign 
transportation and security authorities; 

(6) the status of the extent to which the rec
ommendations of the President's Commission on 
Aviation Security and Terrorism have been car
ried out and the reasons tor any delay in carry
ing out those recommendations; 

(7) a summary ot the activities of the Director 
ot Intelligence and Security in the 12-month pe
riod ending on the date of the report; 

(8) financial and staffing requirements of the 
Director; 

(9) an assessment ot financial and staffing re
quirements, and attainment of existing staffing 
goals, tor carrying out duties and powers of the 
Administrator related to security; and 

(10) appropriate legislative and regulatory rec
ommendations. 

(b) SCREENING AND FOREIGN AIR CARRIER AND 
AIRPORT SECURITY.-The Administrator shall 
submit annually to Congress a report-

(1) on the effectiveness of procedures under 
section 44901 of this title; 

(2) that includes a summary ot the assess
ments conducted under section 44907(a) (1) and 
(2) of this title; and 

(3) that includes an assessment of the steps 
being taken, and the progress being made, in en-

suring compliance with section 44906 of this title 
[or each foreign air carrier security program at 
airports outside the United States-

( A) at which the Administrator decides that 
Foreign Security Liaison Officers are necessary 
for air transportation security; and 

(B) [or which extraordinary security measures 
are in place. 

(c) DOMESTIC AIR TRANSPORTATION SYSTEM 
SECURITY.-The Administrator shall submit to 
Congress an annual report tor each of the cal
endar years 1991 and 1992 on the progress being 
made, and the problems occurring, in carrying 
out section 44904 of this title. The report shall 
include recommendations tor improving domestic 
air transportation security. 

(d) PLAN ON SECURITY MANAGERS AND LIAISON 
OFFICERS.-Not later than May 15, 1991, the Ad
ministrator shall submit to Congress a plan to 
carry out the requirements of sections 44933 and 
44934 of this title. The plan shall include a 
schedule tor carrying out and assessing person
nel and financial needs. 

CHAPTER 451-FEES 
Sec. 
45101. Authority to impose tees. 
45102. Fees involving aircraft not providing air 

transportation. 
45103. Maximum tees tor private person serv

ices. 
§45101. Authority to impoae fee• 

(a) GENERAL AUTHORITY.-The Secretary of 
Transportation may impose a tee [or an ap
proval, test, authorization, certificate, permit, 
registration, transfer, or rating related to avia
tion that has not been approved by Congress 
only when the [ee-

(1)(A) was in effect on January 1, 1973; and 
(B) is not more than the tee in effect on Janu

ary 1, 1973, adjusted in proportion to changes in 
the Consumer Price Index of All Urban Consum
ers published by the Secretary of Labor between 
January 1, 1973, and the date the tee is imposed; 
or 

(2) is imposed under section 45102 of this title. 
(b) NONAPPLICATION.-This section does not 

apply to a tee [or a test, authorization, certifi
cate, permit, or rating related to an airman or 
repair station administered or issued outside the 
United States. 
§45102. Fee• involving aircralf not providing 

air traMportation 
(a) APPLICATION.-This section applies only to 

aircraft not used to provide air tranSportation. 
(b) GENERAL AUTHORITY AND MAXIMUM 

FEES.-The Administrator of the Federal Avia
tion Administration may impose tees to pay tor 
the costs of issuing airman certificates to pilots 
and certificates o[- registration of aircraft and 
processing forms for major repairs and alter
ations of fuel tanks and fuel systems of aircraft. 
The following fees may not be more than the 
amounts specified: 

(1) $12 tor issuing an airman's certificate to a 
pilot. 

(2) $25 tor registering an aircraft after the 
transfer of ownership. 

(3) $15 tor renewing an aircraft registration. 
(4) $7.50 tor processing a form tor a major re

pair or alteration of a fuel tank or fuel system 
of an aircraft. 

(c) ADJUSTMENTS.-The Administrator shall 
adjust the maximum tees established by sub
section (b) of this section tor changes in the 
Consumer Price Index of All Urban Consumers 
published by the Secretary ot Labor. 

(d) CREDIT TO ACCOUNT AND AVAILABILITY.
Money collected [rom fees imposed under this 
section shall be credited to the account in the 
Treasury [rom which the Administrator incurs 
expenses in carrying out chapter 441 and sec
tions 44701-44716 ot this title (except sections 
44701(c), 44703(/)(2), and 44713(d)(2)). The money 

is available to the Administrator to pay expenses 
for which the tees are collected. 
§45103. Mcuimum (eeB for private penon 

aervicea 
The Administrator ot the Federal Aviation 

Administration may establish maximum fees 
that private persons may charge tor services per
formed under a delegation to the person under 
section 44702(d) of this title. 

SUBPART IV-ENFORCEMENT AND 
PENALTIES 

CHAPTER 461-lNVESTIGATIONS AND 
PROCEEDINGS 

Sec. 
46101. Complaints and investigations. 
46102. Proceedings. 
46103. Service of notice, process, and actions. 
46104. Evidence. 
46105. Regulations and orders. 
46106. Enforcement by the Secretary of Trans

portation and Administrator of 
the Federal Aviation Administra
tion. 

46107. Enforcement by the Attorney General. 
46108. Enforcement of certificate requirements 

by interested persons. 
46109. Joinder and intervention. 
46110. Judicial review. 
§46101. Complaint• and inveatigatioM 

(a) GENERAL.-(1) A person may file a com
plaint in writing with the Secretary ot Trans
portation (or the Administrator of the Federal 
Aviation Administration with respect to aviation 
safety duties and powers designated to be car
ried out by the Administrator) about a person 
violating this part or a requirement prescribed 
under this part. Except as provided in sub
section (b) of this section, the Secretary or Ad
ministrator shall investigate the complaint if a 
reasonable ground appears to the Secretary or 
Administrator tor the investigation. 

(2) On the initiative of the Secretary of Trans
portation or the Administrator, as appropriate, 
the Secretary or Administrator may conduct an 
investigation, if a reasonable ground appears to 
the Secretary or Administrator tor the investiga
tion, about-

( A) a person violating this part or a require
ment prescribed under this part; or 

(B) any question that may arise under this 
part. 

(3) The Secretary ot Transportation or Admin
istrator may dismiss a complaint without a 
hearing when the Secretary or Administrator is 
of the opinion that the complaint does not state 
[acts that warrant an int?estigation or action. 

(4) After notice and an opportunity tor a 
hearing and subject to section 40105(b) of this 
title, the Secretary of Transportation or Admin
istrator shall issue an order to compel compli
ance with this part if the Secretary or Adminis
trator finds in an investigation under this sub
section that a person is violating this part. 

(b) COMPLAINTS AGAINST MEMBERS OF ARMED 
FORCES.-The Secretary of Transportation or 
Administrator shall refer a complaint against a 
member of the armed forces of the United States 
performing official duties to the Secretary of the 
Department concerned tor action. Not later than 
90 days after receiving the complaint, the Sec
retary of that Department shall inform the Sec
retary of Transportation or Administrator of the 
action taken on the complaint, including any 
corrective or disciplinary action taken. 
§46102. Proceeding• 

(a) CONDUCTING PROCEEDINGS.-Subject to 
subchapter II of chapter 5 of title 5, the Sec
retary of Transportation (or the Administrator 
ot the Federal Aviation Administration with re
spect to aviation safety duties and powers des
ignated to be carried out by the Administrator) 
may conduct proceedings in a way conducive to 
justice and the proper dispatch of business. 
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(b) APPEARANCE.-A person may appear and 

be heard before the Secretary and the Adminis
trator in person or by an attorney. The Sec
retary may appear and participate as an inter
ested party in a proceeding the Administrator 
conducts under section 40113(a) of this title. 

(c) RECORDING AND PUBLIC ACCESS.-0/ficial 
action taken by the Secretary and Administrator 
under this part shall be recorded. Proceedings 
before the Secretary and Administrator shall be 
open to the public on the request of an inter
ested party unless the Secretary or Adminis
trator decides that secrecy is required because of 
national defense. 

(d) CONFLICTS OF INTEREST.-The Secretary, 
the Administrator, or an officer or employee of 
the Administration may not participate in a pro
ceeding referred to in subsection (a) of this sec
tion in which the individual has a pecuniary in
terest. 
§46103. Service of notice, proceaa, and actiom 

(a) DESIGNATING AGENTS.-(1) Each air carrier 
and foreign air carrier shall designate an agent 
on whom service of notice and process in a pro
ceeding before, and an action of, the Secretary 
of TranSPortation (or the Administrator of the 
Federal Aviation Administration with reSPect to 
aviation safety duties and powers designated to 
be carried out by the Administrator) may be 
made. 

(2) The designation-
( A) shall be in writing and filed with the Sec

retary or Administrator; and 
(B) may be changed in the same way as origi-

nally made. 
(b) SERVICE.-(1) Service may be made
( A) by personal service; 
(B) on a designated agent; or 
(C) by certified or registered mail to the person 

to be served or the designated agent of the per
son. 

(2) The date of service made by certified or 
registered mail is the date of mailing. 

(c) SERVING AGENTS.-Service on an agent des
ignated under this section shall be made at the 
office or usual place of residence of the agent. If 
an air carrier or foreign air carrier does not 
have a designated agent, service may be made 
by posting the notice, process, or action in the 
office of the Secretary or Administrator. 
§46104. Evidence 

(a) GENERAL.-ln conducting a hearing or in
vestigation under this part, the Secretary of 
Transportation (or the Administrator of the 
Federal Aviation Administration with reSPect to 
aviation safety duties and powers designated to 
be carried out by the Administrator) may-

(1) subpena witnesses and records related to a 
matter involved in the hearing or investigation 
from any place in the United States to the des
ignated place of the hearing or investigation; 

(2) administer oaths; 
(3) examine witnesses; and 
( 4) receive evidence at a place in the United 

States the Secretary or Administrator des-
ignates. . 

(b) COMPLIANCE WITH SUJJPENAS.-lf a person 
disobeys a subpena, the Secretary, the Adminis
trator or a party to a proceeding before the Sec
retary or Administrator may petition a court of 
the United States to enforce the subpena. A ju
dicial proceeding to enforce a subpena under 
this section may be brought in the jurisdiction 
in which the proceeding or investigation is con
ducted. The court may punish a failure to obey 
an order of the court to comply with the sub
pena as a contempt of court. 

(c) DEPOSITIONS.-(1) In a proceeding or in
vestigation , the Secretary or Administrator may 
order a person to give testimony by deposition 
and to produce records. If a person fails to be 
deposed or to produce records, the order may be 
enforced in the same way a subpena may be en
forced under subsection (b) of this section. 

(2) A deposition may be taken before an indi
vidual designated by the Secretary or Adminis
trator and having the power to administer 
oaths. 

(3) Before taking a deposition, the party or 
the attorney of the party proposing to take the 
deposition must give reasonable notice in writ
ing to the opposing party or the attorney ot 
record of that party. The notice shall state the 
name of the witness and the time and place of 
taking the deposition. 

(4) The testimony ot a person deposed under 
this subsection shall be under oath. The person 
taking the deposition shall prepare, or cause to 
be prepared, a transcript of the testimony taken. 
The transcript shall be subscribed by the depo
nent. Each deposition shall be filed promptly 
with the Secretary or Administrator. 

(5) If the laws of a foreign country allow, the 
testimony of a witness in that country may be 
taken by deposition-

( A) by a consular officer or an individual 
commissioned by the Secretary or Administrator 
or agreed on by the parties by written stipula
tion filed with the Secretary or Administrator; 
or 

(B) under letters rogatory issued by a court of 
competent jurisdiction at the request ot the Sec
retary or Administrator. 

(d) WITNESS FEES AND MILEAGE AND CERTAIN 
FOREIGN COUNTRY EXPENSES.-A witness sum
moned before the Secretary or Administrator or 
whose deposition is taken under this section and 
the individual taking the deposition are each 
entitled to the same tee and mileage that the 
witness and individual would have been paid 
tor those services in a court of the United 
States. Under regulations ot the Secretary or 
Administrator, the Secretary or Administrator 
shall pay the necessary expenses incident to 
executing, in another country, a commission or 
letter rogatory issued at the initiative of the Sec
retary or Administrator. 

(e) DESIGNATING EMPLOYEES TO CONDUCT 
HEARINGS.-When designated by the Secretary 
or Administrator, an employee appointed under 
section 3105 of title 5 may conduct a hearing, 
subpena witnesses, administer oaths, examine 
witnesses, and receive evidence at a place in the 
United States the Secretary or Administrator 
designates. On request ot a party, the Secretary 
or Administrator shall hear or receive argument. 
§46106. RegulOOom and order• 

(a) EFFECTIVENESS OF ORDERS.-Except as 
provided in this part, a regulation prescribed or 
order issued by the Secretary of TranSPortation 
(or the Administrator ot the Federal Aviation 
Administration with reSPect to aviation safety 
duties and powers designated to be carried out 
by the Administrator) takes effect within a rea
sonable time prescribed by the Secretary or Ad
ministrator. The regulation or order remains in 
effect under its own terms or until superseded. 
Except as provided in this part, the Secretary or 
Administrator may amend, modify, or SUSPend 
an order in the way, and by giving the notice, 
the Secretary or Administrator decides. 

(b) CONTENTS AND SERVICE OF 0RDERS.-An 
order of the Secretary or Administrator shall in
clude the findings of tact on which the order is 
based and shall be served on the parties to the 
proceeding and the persons affected by the 
order. 

(c) EMERGENCIES.-When the Administrator is 
of the opinion that an emergency exists related 
to safety in air commerce and requires imme
diate action, the Administrator, on the initiative 
ot the Administrator or on complaint, may pre
scribe regulations and issue orders immediately 
to meet the emergency , with or without notice 
and without regard to this part and subchapter 
II of chapter 5 of title 5. The Administrator shall 
begin a proceeding immediately about an emer
gency under this subsection and give preference, 
when practicable, to the proceeding. 

§46106. Enforcement by the Secretary of 
Tramporlation and Adminiatrator of the 
Federal Aviation Adminiatration 
The Secretary of TranSPortation (or the Ad

ministrator of the Federal Aviation Administra
tion with reSPect to aviation safety duties and 
powers designated to be carried out by the Ad
ministrator) may bring a civil action against a 
person to enforce this part or a requirement or 
regulation prescribed, or an order or any term of 
a certificate or permit issued, under this part. 
The action may be brought in the district court 
of the United States tor the judicial district in 
which the person does business or the violation 
occurred. 
§46107. Enforcement by the Altorney General 

(a) CIVIL ACTIONS TO ENFORCE SECTION 
40106(b).-The Attorney General may bring a 
civil action against a person to enforce section 
40106(b) of this title. The action may be brought 
in the district court of the United States tor the 
judicial district in which the person does busi
ness or the violation occurred. 

(b) CIVIL ACTIONS TO ENFORCE THIS PART.
(1) On request of the Secretary of TranSPor
tation (or the Administrator of the Federal 
Aviation Administration with respect to aviation 
safety duties and powers designated to be car
ried out by the Administrator), the Attorney 
General may bring a civil action-

( A) to enforce this part or a requirement or 
regulation prescribed, or an order or any term of 
a certificate or permit issued, under this part; 
and 

(B) to prosecute a person violating this part or 
a requirement or regulation prescribed, or an 
order or any term of a certificate or permit is
sued, under this part. 

(2) The costs and exPenses of a civil action 
shall be paid out of the appropriations tor the 
expenses of the courts of the United States. 

(c) PARTICIPATION OF SECRETARY OR ADMINIS
TRATOR.-On request of the Attorney General, 
the Secretary or Administrator, as appropriate, 
may participate in a civil action under this part. 
§46108. Enforcement of certificate require-

menta by intereated pert~om 
An interested person may bring a civil action 

against a person to enforce section 41101(a)(l) of 
this title. The action may be brought in the dis
trict court of the United States tor the judicial 
district in which the defendant does business or 
the violation occurred. 
§46109. Joinder and intervention 

A person interested in or affected by a matter 
under consideration in a proceeding before the 
Secretary of TranSPortation or civil action to 
enforce this part or a requirement or regulation 
prescribed, or an order or any term of a certifi
cate or permit issued, under this part may be 
joined as a party or permitted to intervene in 
the proceeding or civil action. 
§46110. Judicial review 

(a) FILING AND VENUE.-Except for an order 
related to a foreign air carrier subject to dis
approval by the President under section 41307 or 
41509(!) of this title, a person disclosing a sub
stantial interest in an order issued by the Sec
retary of TranSPortation (or the Administrator 
of the Federal Aviation Administration with re
SPect to aviation safety duties and powers des
ignated to be carried out by the Administrator) 
under this part may apply tor review of the 
order by filing a petition tor review in the Unit
ed States Court ot Appeals tor the District of 
Columbia Circuit or in the court of appeals of 
the United States tor the circuit in which the 
person resides or has its principal place of busi
ness. The petition must be filed not later than 60 
days after the order is issued. The court may 
allow the petition to be filed after the 60th day 
only if there are reasonable grounds tor not fil
ing by the 60th day. 
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(b) JUDICIAL PROCEDURES.-When a petition is 

filed under subsection (a) of this section, the 
clerk ot the court immediately shall send a copy 
of the petition to the Secretary or Administrator, 
as appropriate. The Secretary or Administrator 
shall file with the court a record of any proceed
ing in which the order was issued, as provided 
in section 2112 of title 28. 

(c) AUTHORITY OF COURT.-When the petition 
is sent to the Secretary or Administrator, the 
court has exclusive jurisdiction to affirm, 
amend, modify, or set aside any part of the 
order and may order the Secretary or Adminis
trator to conduct further proceedings. After rea
sonable notice to the Secretary or Administrator, 
the court may grant interim relief by staying the 
order or taking other appropriate action when 
good cause tor its action exists. Findings of tact 
by the Secretary or Administrator, if supported 
by substantial evidence, are conclusive. 

(d) REQUIREMENT FOR PRIOR 0BJECTION.-In 
reviewing an order under this section, the court 
may consider an objection to an order of the 
Secretary or Administrator only if the objection 
was made in the proceeding conducted by the 
Secretary or Administrator or if there was a rea
sonable ground tor not making the objection in 
the proceeding. 

(e) SUPREME COURT REVIEW.-A decision by a 
court under this section may be reviewed only 
by the Supreme Court under section 1254 of title 
28. 

CHAPTER 468-PENALTIES 
Sec. 
46301. Civil penalties. 
46302. False information. 
46303. Carrying a weapon. 
46304. Liens on aircraft. 
46305. Actions to recover civil penalties. 
46306. Registration violations involving air

craft not providing air transpor
tation. 

46307. Violation ot national defense airspace. 
46308. Interference with air navigation. 
46309. Concession and rate violations. 
46310. Reporting and recordkeeping violations. 
46311. Unlawful disclosure of information. 
46312. Transporting hazardous material. 
46313. Refusing to appear or produce records. 
46314. Entering aircraft or airport area in vio-

lation of security requirements. 
46315. Lighting violations involving transport

ing controlled substances by air
craft not providing air transpor
tation. 

46316. General criminal penalty when specific 
penalty not provided. 

46317. Civil penalty assessment demonstration 
project. 

§46801. Civil peruUtie• 
(a) GENERAL PENALTY.-(1) A person is liable 

to the United States Government tor a civil pen
alty of not more than $1,000 tor violating-

(A) chapter 401 (except sections 40103(a) and 
(d), 40105, 40116, and 40117), chapter 411, section 
41301-41306, 41308-41310(a), 41501, 41503, 41504, 
41506, 41510, 41511' 41701' 41702, 41705-41709, 
41711, 41712, or 41731-41742, chapter 419, mb
chapter II of chapter 421, chapter 441 (except 
.ectton 44109), or section 44701(a) or (b), 44702-
44716, 44901, 44903(b) or (c), 44905, 44906, 
44907(d)(l)(B), 44909(a), 44912--44915, or 44932-
44938 of this title; 

(B) a regulation prescribed or order issued 
under any provision to which clause (A) of this 
paragraph applies; 

(C) any term of a certificate or permit issued 
under section 41102, 41103, or 41302 of this title; 
or 

(D) a regulation of the United States Postal 
Service under this part. 

(2) A person operating an aircraft tor the 
transportation of passengers or property for 

compensation (except an airman serving as an 
airman) is liable to the Government tor a civil 
penalty of not more than $10,000 tor violating-

( A) chapter 401 (except sections 40103(a) and 
(d), 40105, 40106(b), 40116, and 40117) or section 
44701(a) or (b), 44702-44716, 44901, 44903(b) or 
(c), 44905, 44906, 44912-44915, or 44932-44938 of 
this title; or 

(B) a regulation prescribed or order issued 
under any provision to which clause (A) of this 
paragraph applies. 

(3) A civil penalty of not more than $10,000 
may be imposed tor each violation under para
graph (1) ot this subsection related to-

(A) the transportation of hazardous material; 
or 

(B) the registration or recordation under 
chapter 441 of this title of an aircraft not used 
to provide air transportation. 

(4) A separate violation occurs under this sub
section tor each day the violation continues or, 
if applicable, tor each flight involving the viola
tion. 

(b) SMOKE ALARM DEVICE PENALTY.-(1) A 
passenger may not tamper with, disable, or de
stroy a smoke alarm device located in a lavatory 
on an aircraft providing air transportation or 
intrastate air transportation. 

(2) An individual violating this subsection is 
liable to the Government tor a civil penalty of 
not more than $2,000. 

(C) PROCEDURAL REQUIREMENTS.-(1) The Sec
retary of Transportation may impose a civil pen
alty for the following violations only after no
tice and an opportunity tor a hearing: 

(A) a violation of subsection (b) of this section 
or chapter 411, section 41301-41306, 41308-
41310(a), 41501, 41503, 41504, 41506, 41510, 41511, 
41701, 41702, 41705-41709, 41711, 41712, or 41731-
41742, chapter 419, or subchapter II of chapter 
421 of this title. 

(B) a violation of a regulation prescribed or 
order issued under any provision to which 
clause (A) ot this paragraph applies. 

(C) a violation of any term of a certificate or 
permit issued under section 41102, 41103, or 41302 
of this title. 

(D) a violation under subsection (a)(1) of this 
section related to the transportation of hazard
ous material. 

(2) The Secretary shall give written notice of 
the finding of a violation and the civil penalty 
under paragraph (1) ot this subsection. 

(d) REGISTRATION AND RECORDATION PEN
ALTIES.-(]) After notice and an opportunity tor 
a hearing, the Administrator of the Federal 
Aviation Administration may impose a civil pen
alty tor a violation of chapter 441 of this title 
(except section 44109), or a regulation prescribed 
or order issued under chapter 441 (except section 
44109), if the violation is related to the registra
tion or recordation of an aircraft not used to 
provide air transportation. The Administrator 
shall give written notice of the finding of a vio
lation and the penalty. 

(2) The maximum civil penalty the Adminis
trator may impose under this subsection in any 
case is $50,()()(). 

(3) In a civil action to collect a civil penalty 
imposed under thtl mbsection, the issues of li
ability and amount of the penalty may not be 
reexamined. 

(4) Notwithstandixg paragraph (1) ot this sub
section, the district courts of the United States 
have exclusive jun.diction of a civil action the 
Admintltrator bring1 tor a civil penalty if-

( A) the amount in controver111 is more than 
$50,000; 

(B) tile action is in rem or another action in 
rem bcued on tne tame violation has been 
brought; 

(C) the action involves an aircraft subject to a 
lien that has been mud by the Government; or 

(D) another action has been brought for an 
injunction based on the same violation. 

(5) This subsection applies only to a civil pen
alty initiated after November 18, 1988. 

(e) PENALTY CONSIDERATIONS.-In determin
ing the amount of a civil penalty under sub
section (a)(3) of this section related to transpor
tation of hazardous material, the Secretary 
shall consider-

(1) the nature, circumstances, extent, and 
gravity of the violation; 

(2) with respect to the violator, the degree ot 
culpability, any history of prior violations, the 
ability to pay, and any effect on the ability to 
continue doing business; and 

(3) other matters that justice requires. 
(f) COMPROMISE AND SETOFF.-(1)( A) The Sec

retary may compromise the amount of a civil 
penalty imposed for violating-

(i) chapter 401 (except sections 40103(a) and 
(d), 40105, 40116, and 40117), chapter 441 (except 
section 44109), or section 4470I(a) or (b), 44702-
44716, 44901, 44903(b) or (c), 44905, 44906, 
44907(d)(1)(B), 44912-44915, or 44932-44938 of this 
title; or 

(ii) a regulation prescribed or order issued 
under any provision to which clause (i) of this 
subparagraph applies. 

(B) The Postal Service may compromise the 
amount of a civil penalty imposed under sub
section (a)(l)(D) of this section. 

(2) The Government may deduct the amount 
of a civil penalty imposed or compromised under 
this subsection from amounts it owes the person 
liable tor the penalty. 

(g) JUDICIAL REVIEW.-An order of the Sec
retary imposing a civil penalty may be reviewed 
judicially only under section 46110 of this title. 

(h) NONAPPLICAT/ON.-(1) This section does 
not apply to the following when performing offi
cial duties: 

(A) a member of the armed forces ot the Unit
ed States. 

(B) a civilian employee of the Department of 
Defense subject to the Uniform Code of Military 
Justice. 

(2) The appropriate military authority is re
sponsible tor taking necessary disciplinary ac
tion and submitting to the Secretary (or the Ad
ministrator with respect to aviation safety du
ties and powers designated to be carried out by 
the Administrator) a timely report on action 
taken. 
§46802. Falte i11(ormDtio11 

(a) CIVIL PENALTY.-A person that, knowing 
the information to be false, gives, or causes to be 
given, under circumstances in which the infor
mation reasonably may be believed, false infor
mation about an alleged attempt being made or 
to be made to do an act that would violate sec
tion 46502(a), 46504, 46505, or 46506 of this title, 
is liable to the United States Government tor a 
civil penalty of not more than $10,000 tor each 
violation. 

(b) COMPROMISE AND SETOFF.-(1) The Sec
retary ot Transportation may compromise the 
amount of a civil penalty imposed under sub
section (a) of this section. 

(2) The Government may deduct the amount 
of a civil penalt11 imposed or compromised under 
this section from amounts it owes the person lia
ble tor the penalty. 
§4a63. CarryiJt6 a IHGpOII 

(a) CIVIL PENALTY.-An individual who, when 
on, or attempting to board, an aircraft in, or in
tended tor operation in, air tran$J)Ortation or 
intrastate air transportation, has on or about 
the individual or the propert11 of the individual 
a concealed dangerous weapon that is or would 
be accessible to the individual in flight is liable 
to the United States Government for a civil pen
alt11 of not more than $10,000 for each .violation. 

(b) COMPROMISE AND SETOFF.-(1) The Sec
retary of Transportation may compromise the 
amount of a civil penalty imposed under sub
Bection (a) of this section. 
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(2) The Government may deduct the amount 

of a civil penalty imposed or compromised under 
this section from amounts it owes the individual 
liable for the penalty. 

(c) NONAPPLICATION.-This section does not 
apply to-

(1) a law enforcement officer of a State or po
litical subdivision of a State, or an officer or em
ployee of the Government, authorized to carry 
arms in an official capacity; or 

(2) another individual the Administrator of 
the Federal Aviation Administration by regula
tion authorizes to carry arms in an official ca
pacity. 
§46304. Lien. on. aircraft 

(a) AIRCRAFT SUBJECT TO LIENS.-When an 
aircraft is involved in a violation referred to in 
section 46301(a)(l)(A)-(C), (2), or (3) of this title 
and the violation is by the owner of, or individ
ual commanding, the aircraft, the aircraft is 
subject to a lien tor the civil penalty. 

(b) SEIZURE.-An aircraft subject to a lien 
under this section may be seized summarily and 
placed in the custody of a person authorized to 
take custody of it under regulations of the Sec
retary of Transportation (or the Administrator 
of the Federal Aviation Administration with re
spect to aviation safety duties and powers des
ignated to be carried out by the Administrator). 
A report on the seizure shall be submitted to the 
Attorney General. The Attorney General 
promptly shall bring a civil action in rem to en
force the lien or notify the Secretary or Admin
istrator that the action will not be brought. 

(c) RELEASE.-An aircraft seized under sub
section (b) of this section shall be released from 
custody when-

(1) the civil penalty is paid; 
(2) a compromise amount agreed on is paid; 
(3) the aircraft is seized under a civil action in 

rem to enforce the lien; 
( 4) the Attorney General gives notice that a 

civil action will not be brought under subsection 
(b) of this section; or 

(5) a bond (in an amount and with a surety 
the Secretary or Administrator prescribes), con
ditioned on payment of the penalty or com
promise, is deposited with the Secretary or Ad
ministrator. 
§46305. Action. to recover civil pen.altia 

A civil penalty under this chapter may be col
lected by bringing a civil action against the per
son subject to the penalty, a civil action in rem 
against an aircraft subject to a lien for a pen
alty, or both. The action shall conform as near
ly as practicable to a civil action in admiralty, 
regardless of the place an aircraft in a civil ac
tion in rem is seized. However, a party may de
mand a jury trial of an issue of fact in an action 
involving a civil penalty under this chapter (ex
cept a penalty imposed by the Secretary of 
Transportation that formerly was imposed by 
the Civil Aeronautics Board) if the value of the 
matter in controversy is more than $20. Issues of 
fact tried by a jury may be reexamined only 
under common law rules. 
§46306. RegUtration. violation.• involving air· 

craft n.ot providing air tran.aportation. 
(a) APPLICATION.-This section applies only to 

aircraft not used to provide air transportation. 
(b) GENERAL CRIMINAL PENALTY.-Except as 

provided by subsection (c) of this section, a per
son shall be fined under title 18, imprisoned for 
not more than 3 years, or both, if the person-

(1) knowingly and willfully forges or alters a 
certificate authorized to be issued under this 
part; 

(2) knowingly sells, uses, attempts to use, or 
possesses with the intent to use, such a certifi
cate; 

(3) knowingly and willfully displays or causes 
to be displayed on an aircraft a mark that is 
false or misleading about the nationality or reg
istration of the aircraft; 

(4) obtains a certificate authorized to be is
sued under this part by knowingly and willfully 
falsifying or concealing a material fact, making 
a false, fictitious, or fraudulent statement, or 
making or using a false document knowing it 
contains a false, fictitious, or fraudulent state
ment or entry; 

(5) owns an aircraft eligible tor registration 
under section 44102 of this title and knowingly 
and willfully operates, attempts to operate, or 
allows another person to operate the aircraft 
when-

( A) the aircraft is not registered under section 
44103 of this title or the certificate of registra
tion is suspended or revoked; or 

(B) the owner knows or has reason to know 
that the other person does not have proper au
thorization to operate or navigate the aircraft 
without registration for a period of time after 
transfer of ownership; 

(6) knowingly and willfully operates or at
tempts to operate an aircraft eligible tor reg
istration under section 44102 of this title know
ing that-

( A) the aircraft is not registered under section 
44103 of this title; 

(B) the certificate of registration is suspended 
or revoked; or 

(C) the person does not have proper author
ization to operate or navigate the aircraft with
out registration tor a period of time after trans
fer of ownership; 

(7) knowingly and willfully serves or attempts 
to serve in any capacity as an airman without 
an airman's certificate authorizing the individ
ual to serve in that capacity; 

(8) knowingly and willfully employs for serv
ice or uses in any capacity as an airman an in
dividual who does not have an airman's certifi
cate authorizing the individual to serve in that 
capacity; or 

(9) operates an aircraft with a fuel tank or 
fuel system that has been installed or modified 
knowing that the tank, system, installation, or 
modification does not comply with regulations 
and requirements of the Administrator of the 
Federal Aviation Administration. 

(c) CONTROLLED SUBSTANCE CRIMINAL PEN
ALTY.-(1) In this subsection, "controlled sub
stance" has the same meaning given that term 
in section 102 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 (21 U.S.C. 
802). 

(2) A person violating subsection (b) of this 
section shall be fined under title 18, imprisoned 
for not more than 5 years, or both, if the viola
tion is related to transporting a controlled sub
stance by aircraft or aiding or facilitating a 
controlled substance violation and the trans
porting, aiding, or facilitating-

(A) is punishable by death or imprisonment of 
more than one year under a law of the United 
States or a State; or 

(B) provided is related to an act punishable by 
death or imprisonment for more than one year 
under a law of the United States or a State re
lated to a controlled substance (except a law re
lated to simple possession of a controlled sub-
stance). · 

(3) A term of imprisonment imposed under 
paragraph (2) of this subsection shall be served 
in addition to, and not concurrently with, any 
other term of imprisonment imposed on the indi
vidual. 

(d) SEIZURE AND FORFEITURE.-(1) The Ad
ministrator of Drug Enforcement or the Commis
sioner of Customs may seize and forfeit under 
the customs laws an aircraft whose use is relat
ed to a violation of subsection (b) of this section, 
or to aid or facilitate a violation, regardless of 
whether a person is charged with the violation. 

(2) An aircraft's use is presumed to have been 
related to a violation of, or to aid or facilitate 
a violation of-

(A) subsection (b)(1) of this section if the air
craft certificate of registration has been forged 
or altered; 

(B) subsection (b)(3) of this section if there is 
an external display of false or misleading reg
istration numbers or country of registration; 

(C) subsection (b)(4) of this section i!-
(i) the aircraft is registered to a false or ficti

tious person; or 
(ii) the application form used to obtain the 

aircraft certificate of registration contains a ma
terial false statement; 

(D) subsection (b)(5) of this section if the air
craft was operated when it was not registered 
under section 44103 of this title; or 

(E) subsection (b)(9) of this section if the air
craft has a fuel tank or fuel system that was in
stalled or altered-

(i) in violation of a regulation or requirement 
of the Administrator of the Federal Aviation Ad
ministration; or 

(ii) if a certi[wate required to be issued for the 
installation or alteration is not carried on the 
aircraft. 

(3) The Administrator of the Federal Aviation 
Administration, the Administrator of Drug En
forcement, and the Commissioner shall agree to 
a memorandum of understanding to establish 
procedures to carry out this subsection. 

(e) RELATIONSHIP TO STATE LAWS.-This part 
does not prevent a State from establishing a 
criminal penalty, including providing tor forfeit
ure and seizure of aircraft, for a person that-

(1) knowingly and willfully forges or alters an 
aircraft certificate of registration; 

(2) knowingly sells, uses, attempts to use, or 
possesses with the intent to use, a fraudulent 
aircraft certificate of registration; 

(3) knowingly and willfully displays or causes 
to be displayed on an aircraft a mark that is 
false or misleading about the nationality or reg
istration of the aircraft: or 

(4) obtains an aircraft certificate of registra
tion from the Administrator of the Federal Avia
tion Administration by-

( A) knowingly and willfully falsifying or con
cealing a material fact; 

(B) making a false, fictitious, or fraudulent 
statement; or 

(C) making or using a false document know
ing it contains a false, fictitious, or fraudulent 
statement or entry. 
§46307. Violation. of n.alion.al defeme air

apace 
A person that knowingly or willfully violates 

section 40103(b)(3) of this title or a regulation 
prescribed or order issued under section 
40103(b)(3) shall be fined under title 18, impris
oned for not more than one year, or both. 
§46308. In.terferen.ce with air navigation. 

A person shall be fined under title 18, impris
oned for not more than 5 years, or both, if the 
person-

(1) with intent to interfere with air navigation 
in the United States, exhibits in the United 
States a light or signal at a place or in a way 
likely to be mistaken tor a true light or signal 
established under this part or tor a true light or 
signal used at an air navigation facility; 

(2) after a warning from the Administrator of 
the Federal Aviation Administration, continues 
to maintain a misleading light or signal; or 

(3) knowingly interferes with the operation of 
a true light or signal. 
§46309. Con.ceaaion. and rate violation. 

(a) CRIMINAL PENALTY FOR OFFERING, GRANT
ING, GIVING, OR HELPING TO OBTAIN CONCES
SIONS AND LOWER RATES.-An air carrier, for
eign air carrier, ticket agent, or officer, agent, 
or employee of an air carrier, foreign air carrier, 
or ticket agent shall be fined under title 18 if the 
air carrier, foreign air carrier, ticket agent, offi
cer, agent, or employee-
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(1) knowingly ana willfully otters, grants, or 

gives, or causes to be otterea, granted, or given. 
a rebate or other concession in violation of this 
part; or 

(2) by any means knowingly and willfully as
sists, or willingly allows, a person to obtain 
transportation or services subject to this part at 
less than the rate lawfully in effect. 

(b) CRIMINAL PENALTY FOR RECEIVING RE
BATES, PRIVILEGES, AND FACILITIES.-A person 
shall be linea under title 18 if the person by any 
means-

(1) knowingly ana willfully solicits, accepts, 
or receives a rebate of a part of a rate lawfully 
in effect tor the foreign air transportation of 
property. or a service related to the foreign air 
transportation; or 

(2) knowingly solicits, accepts, or receives a 
privilege or facility related to a matter the Sec
retary of Transportation requires be specified in 
a currently effective tariff applicable to the for
eign air transportation of property. 
§46810. Reporli"'l and recordkeepi"'l vio~ 

lioM 
(a) GENERAL CRIMINAL PENALTY.-An air car

rier or an officer, agent, or employee of an air 
carrier shall be fined under title 18 for inten
tionally-

(1) failing to make a report or keep a record 
under this part; 

(2) falsifying, mutilating, or altering a report 
or record under this part; or 

(3) filing a false report or record under this 
part. 

(b) SAFETY REGULATION CRIMINAL PENALTY.
An air carrier or an officer, agent, or employee 
of an air carrier shall be fined under title 18, im
prisoned tor not more than 5 years, or both, tor 
intentionally falsifying or concealing a material 
tact, or inducing reliance on a false statement of 
material tact, in a report or record under section 
44701 (a) or (b) or 44702-44716 of this title. 
§46811. Unlowful duclo•ure of info171U11ion 

(a) CRIMINAL PENALTY.-The Secretary of 
Transportation, the Administrator of the Fed
eral Aviation Administration with respect to 
aviation safety duties and powers designated to 
be carried out by the Administrator, or an offi
cer or employee of the Secretary or Adminis
trator shall be fined under title 18, imprisoned 
tor not more than 2 years, or both, if the Sec
retary, Administrator, officer, or employee 
knowingly ana willfully discloses information 
that-

(1) the Secretary, Administrator, officer, or 
employee acquires when inspecting the records 
of an air carrier; or 

(2) is withheld from public disclosure under 
section 40115 of this title. 

(b) NONAPPLICATION.-Subsection (a) of this 
section does not apply if-

(1) the officer or employee is directed by the 
Secretary or Administrator to disclose informa
tion that the Secretary or Administrator had or
dered withheld; or 

(2) the Secretary, Administrator, officer, or 
employee is directed by a court of competent ju
risdiction to disclose the information. 

(c) WITHHOLDING INFORMATION FROM CON
GRESS.-This section does not authorize the Sec
retary or Administrator to withhold information 
from a committee of Congress authorized to have 
the information. 
§4681.2. TraMporli"'l hazardou. m4lerial 

A person shall be tinea under title 18, impris
oned tor not more than 5 years, or both, if the 
person, in violation of a regulation or require
ment related to the transportation of hazardous 
material prescribed by the Secretary of Trans
portation under this part-

(1) willfully delivers, or causes to be delivered, 
property containing hazardous material to an 
air carrier or to an operator of a civil aircraft 
for transportation in air commerce; or 

(2) recklessly causes the transportation in air 
commerce of the property. 
§46313. Re(ruing to appear or produce 

record. 
A person not obeying a subpena or require

ment of the Secretary of Transportation (or the 
Administrator of the Federal Aviation Adminis
tration with respect to aviation safety duties 
and powers designated to be carried out by the 
Administrator) to appear ana testify or produce 
records shall be fined under title 18, imprisoned 
for not more than one year, or both. 
§46314. Entering aircraft or airport area in 

violation of •ecurity requirement• 
(a) PROHIBITION.-A person may not know

ingly and willfully enter, in violation of security 
requirements prescribed under section 44901, 
44903 (b) or (c), or 44906 of this title, an aircraft 
or an airport area that serves an air carrier or 
foreign air carrier. 

(b) CRIMINAL PENALTY.-(1) A person violat
ing subsection (a) of this section shall be fined 
under title 18, imprisoned tor not more than one 
year, or both. 

(2) A person violating subsection (a) of this 
section with intent to commit, in the aircraft or 
airport area, a felony under a law of the United 
States or a State shall be fined under title 18, 
imprisoned tor not more than 10 years, or both. 
§46315. Lighti"'l violation• involvi"'l traM· 

porting controlled •ub•tance• by aircraft 
not providi"'l air traMporlation 
(a) APPLICATION.-This section applies only to 

aircraft not used to provide air transportation. 
(b) CRIMINAL PENALTY.-A person shall be 

fined under title 18, imprisoned tor not more 
than 5 years, or both, if-

(1) the person knowingly and willfully oper
ates an aircraft in violation of a regulation or 
requirement of the Administrator of the Federal 
Aviation Administration related to the display 
of navigation or anticollision lights; 

(2) the person is knowingly transporting a 
controlled substance by aircraft or aiding or fa
cilitating a controlled substance offense; ana 

(3) the transporting, aiding, or facilitating-
( A) is punishable by death or imprisonment 

for more than one year under a law of the Unit
ed States or a State; or 

(B) is provided in connection with an act pun
ishable by death or imprisonment tor more than 
one year under a law of the United States or a 
State related to a controlled substance (except a 
law related to simple possession of a controlled 
substance). 
§46316. General criminal penalty when •pe· 

cifk penalty not provided 
(a) CRIMINAL PENALTY.-Except as provided 

by subsection (b) of this section, when another 
criminal penalty is not proviaea under this 
chapter, a person that knowingly and willfully 
violates this part, a regulation prescribed or 
order issued by the Secretary of Transportation 
(or the Administrator of the Federal Aviation 
Administration with respect to aviation safety 
duties and powers designated to be carried out 
by the Administrator) under this part, or any 
term of a certificate or permit issued under sec
tion 41102, 41103, or 41302 of this title shall be 
fined under title 18. A separate violation occurs 
tor each aay the violation continues. 

(b) NONAPPLICATION.-Subsection (a) of this 
section does not apply to chapter 401 (except 
sections 40103(a) and (a), 40105, 40116, ana 
40117), chapter 441 (except section 44109), chap
ter 445, and sections 44701(a) ana (b), 44702-
44716, 44901, 44903(b) and (c), 44905, 44906, 44912-
44915, and 44932-44938 of this title. 
§46317. Civil penalty a .. e••ment demoMtra

lion project 
(a) IMPOSITION OF CIVIL PENALTY.-(1) After 

notice and an opportunity for a hearing on the 

record, the Administrator of the Federal Avia
tion Administration may impose a civil penalty 
tor a violation of subpart III of this part or a 
regulation prescribed or order issued under sub
part III. The Administrator shall give written 
notice of the finding of a violation ana the pen
alty. 

(2) The maximum penalty the Administrator 
may impose under this subsection in any case is 
$50,000. 

(b) JUDICIAL REEXAMINATION OF LIABILITY 
AND AMOUNT.-In a civil action to collect a pen
alty imposed under subsection (a) of this sec
tion, the issues of liability and amount of the 
penalty may not be reexamined. 

(c) EXCLUSIVE JURISDICTION OF DISTRICT 
COURTS.-Notwithstanding subsection (a)(1) of 
this section, the district courts of the United 
States have exclusive jurisdiction of a civil ac
tion the Administrator brings tor a civil penalty 
if-

(1) the amount in controversy is more than 
$50,000; 

(2) the action is in rem or another action in 
rem based on the same violation has been 
brought; 

(3) the action involves an aircraft subject to a 
lien that has been seized by the United States 
Government; or 

(4) another action has been brought for an in
junction based on the same violation. 

(d) APPLICATION AND EFFECTIVE DATE.-This 
sectton-

(1) applies only to a civil penalty initiated 
after December 30, 1987; and 

(2) is effective only through August 1, 1992. 
CHAPTER 466-SPECIAL AIRCRAFI' 

JURISDICTION OF THE UNITED STATES 
Sec. 
46501. Definitions. 
46502. Aircraft piracy. 
46503. Death penalty sentencing procedure tor 

aircraft piracy. 
46504. Interference with flight crew members 

and attendants. 
46505. Carrying a weapon or explosive on an 

aircraft. 
46506. Application of certain criminal laws to 

acts on aircraft. 
46507. False information ana threats. 
§46501. De(initioM 

In this chapter-
(1) "aircraft in flight" means an aircraft from 

the moment all external doors are closed follow
ing boarding-

( A) through the moment when one external 
door is opened to allow passengers to leave the 
aircraft; or 

(B) until, if a forced landing, competent au
thorities take over responsibility for the aircraft 
and individuals and property on the aircraft. 

(2) "special aircraft jurisdiction of the United 
States" includes any of the following aircraft in 
flight: 

(A) a civil aircraft of the United States. 
(B) an aircraft of the armed forces of the 

United States. 
(C) another aircraft in the United States. 
(D) another aircraft outside the United 

States-
(i) that has its next scheduled destination or 

last place of departure in the United States, if 
the aircraft next lands in the United States; 

(ii) on which an individual commits an offense 
(as defined in the Convention tor the Suppres
sion of Unlawful Seizure of Aircraft) if the air
craft lands in the United States with the indi
vidual still on the aircraft: or 

(iii) against which an individual commits an 
offense (as defined in subsection (d) or (e) of ar
ticle I, section I of the Convention tor the Sup
pression of Unlawful Acts against the Safety of 
Civil Aviation) if the aircraft lands in the Unit-
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ed States with the individual still on the air
craft. 

(E) any other aircraft leased without crew to 
a lessee whose principal place of business is in 
the United States or, if the lessee does not have 
a principal place of business, whose permanent 
residence is in the United States. 

(3) an individual commits an offense (as de
fined in the Convention tor the Suppression of 
Unlawful Seizure of Aircraft) when the individ
ual, when on an aircraft in flight-

( A) by any form of intimidation, unlawfully 
seizes, exercises control of, or attempts to seize 
or exercise control of, the aircraft; or 

(B) is an accomplice of an individual referred 
to in subclause (A) of this clause. 
§46502. Aircraft piracy 

(a) IN SPECIAL AIRCRAFT JURISDICTION.-(1) 
In this subsection-

( A) "aircraft piracy" means seizing or exercis
ing control of an aircraft in the special aircraft 
jurisdiction of the United States by force, vio
lence, threat of force or violence, or any form of 
intimidation, and with wrongful intent. 

(B) an attempt to commit aircraft piracy is in 
the special aircraft jurisdiction of the United 
States although the aircraft is not in flight at 
the time of the attempt if the aircraft would 
have been in the special aircraft jurisdiction of 
the United States had the aircraft piracy been 
completed. 

(2) An individual committing or attempting to 
commit aircraft piracy-

( A) shall be imprisoned for at least 20 years; 
or 

(B) if the death of another individual results 
from the commission or attempt, shall be put to 
death or imprisoned tor life. 

(b) OUTSIDE SPECIAL AIRCRAFT JURISDIC
TION.-(1) An individual committing an offense 
(as defined in the Convention tor the Suppres
sion of Unlawful Seizure of Aircraft) on an air
craft in flight outside the special aircraft juris
diction of the United States and later found in 
the United States-

( A) shall be imprisoned tor at least 20 years; 
or 

(B) if the death of another individual results 
[rom the commission or attempt, shall be put to 
death or imprisoned tor life. 

(2) This subsection applies only if the place of 
takeoff or landing ot the aircraft on which the 
individual commits the offense is located outside 
the territory of the country of registration of the 
aircraft. 
§46503. Death penalty aentencin.g procedure 

for aircraft piracy 
(a) GOVERNMENT STIPULATIONS.-An individ

ual convicted of violating section 46502 of this 
title may not be sentenced to death if the United 
States Government stipulates that at least one of 
the mitigating factors specified in subsection 
(c)(l) of this section exists or none of the aggra
vating factors specified in subsection (c)(2) of 
this section exists. If the Government does not 
stipulate, the judge presiding at the trial or ac
cepting the guilty plea of the individual shall 
hold a separate hearing to decide on the punish
ment to be imposed. 

(b) PUNISHMENT HEARINGS.-(1) The hearing 
under this section shall be conducted-

( A) before the jury that found the defendant 
guilty; 

(B) before a jury impaneled tor the hearing 
when-

(i) the defendant was convicted by a guilty 
plea; 

(ii) the defendant was convicted by a judge 
without a jury; or 

(iii) the jury finding the defendant guilty was 
discharged by the judge tor good cause; or 

(C) before the judge, on motion of the defend
ant and with the approval of the judge and the 
Government. 

(2) At the hearing, the judge shall disclose to 
the defendant or counsel tor the defendant all 
material contained in any presentence report, 
except material the judge decides is required to 
be withheld to protect human life or national se
curity. Presentence information withheld from 
the defendant may not be considered in deciding 
whether the factors specified in subsection (c) of 
this section exist. 

(3) Information relevant to the mitigating fac
tors specified in subsection (c)(1) of this section 
may be presented by the Government or the de
fendant without regard to the rules governing 
the admissibility ot evidence at criminal trials. 
The burden of establishing the existence of a 
mitigating factor specified in subsection (c)(l) is 
on the defendant. 

(4) Information relevant to the aggravating 
factors specified in subsection (c)(2) ot this sec
tion is admissible only under rules governing the 
admissibility of evidence at criminal trials. The 
burden of establishing the existence of an aggra
vating factor specified in subsection (c)(2) is on 
the Government. 

(5) The Government and the defendant may 
rebut information presented at the hearing. 
They shall be given an opportunity to present 
arguments on the adequacy of the information 
to establish the existence of the factors specified 
in subsection (c) of this section. 

(c) MITIGATING AND AGGRAVATING FACTORS.
(1) The judge may not impose the death penalty 
on a defendant if the jury or, if there is no jury, 
the judge finds under this section that at the 
time of the violation of section 46502 of this 
title-

( A) the defendant was not yet 18 years of age; 
(B) the capacity ot the defendant to appre

ciate the wrongfulness of the defendant's con
duct or to conform the defendant's conduct to 
the requirements of law was impaired signifi
cantly, but the capacity was not impaired suffi
ciently to be a defense to prosecution; 

(C) the defendant was under unusual and 
substantial duress, but the duress was not suffi
cient to be a defense to prosecution; 

(D) the defendant was a principal (as defined 
in section 2(a) of title 18) in a violation commit
ted by another individual, but the participation 
of the defendant was relatively minor, although 
not sufficiently minor to be a defense to pros
ecution; or 

(E) the defendant reasonably could not have 
foreseen that the conduct of the defendant in 
the violation would cause or create a grave risk 
of causing death to another individual. 

(2) If none of the factors specified in para
graph (1) of this subsection exists, the judge 
shall impose the death penalty on the defendant 
if the jury or, if there is no jury, the judge finds 
under this section that-

( A) the death ot another individual resulted 
from the violation after the defendant had 
seized or exercised control of the aircraft; or 

(B) the death of another individual resulted 
from the violation and-

(i) the defendant has been convicted of an
other United States or State offense (committed 
before or at the time ot the violation) tor which 
punishment of life imprisonment or death could 
be imposed; 

(ii) the defendant has been convicted of at 
least 2 United States or State offenses with a 
penalty of more than one year of imprisonment 
(committed on different occasions before the 
time of the violation) that involved inflicting se
rious bodily injury on another individual; 

(iii) in committing the violation, the defendant 
knowingly created a grave risk of death to an 
individual in addition to the individual whose 
death resulted from the violation; or 

(iv) the defendant committed the violation in 
an especially heinous, cruel, or depraved man
ner. 

(d) DEATH PENALTY REQUIREMENTS.-(1) If 
the jury or, if there is no jury, the judge finds 
by a preponderance of the information that 
none of the mitigating factors specified in sub
section (c)(l) of this section exists and that at 
least one of the aggravating factors specified in 
subsection (c)(2) of this section exists, the judge 
shall impose the death penalty on the defend
ant. If the jury or judge finds that at least one 
of the mitigating factors specified in subsection 
(c)(1) exists, or that none of the aggravating 
factors specified in subsection (c)(2) exists, the 
judge may not impose the death penalty on the 
defendant but shall impose another penalty pro
vided tor the defendant's violation of section 
46502 ot this title. 

(2) The jury or, if there is no jury, the judge 
shall return a special verdict containing find
ings on whether each of the factors specified in 
subsection (c) of this section exists. 
§46504. Interference 111ith flight cre111 PMm

ben and attendant. 
An individual on an aircraft in the special 

aircraft jurisdiction of the United States who, 
by assaulting or intimidating a flight crew mem
ber or flight attendant of the aircraft, interferes 
with the performance of the duties of the mem
ber or attendant or lessens the ability of the 
member or attendant to perform those duties, 
shall be fined under title 18, imprisoned for not 
more than 20 years, or both. However, if a dan
gerous weapon is used tn assaulting or intimi
dating the member or attendant, the individual 
shall be imprisoned for any term of years or for 
life. 
§46505. Carrying a 111eapon or upW.ive on an 

aircraft 
(a) DEFINITION.-In this section, "loaded fire

arm" means a starter gun or a weapon designed 
or converted to eXPel a projectile through an ex
plosive, that has a cartridge, a detonator, or 
powder in the chamber, magazine, cylinder, or 
clip. 

(b) GENERAL CRIMINAL PENALTY.-An individ
ual shall be fined under title 18, imprisoned for 
not more than one year, or both, if the individ
ual-

(1) when on, or attempting to get on, an air
craft in, or intended for operation in, air trans
portation or intrastate air transportation, has 
on or about the individual or the property of the 
individual a concealed dangerous weapon that 
is or would be accessible to the individual in 
flight; 

(2) has placed, attempted to place, or at
tempted to have placed a loaded firearm on that 
aircraft in property not accessible to passengers 
in flight; or 

(3) has on or about the individual, or has 
placed, attempted to place, or attempted to have 
placed on that aircraft, an explosive or incendi
ary device. 

(c) CRIMINAL PENALTY INVOLVING DISREGARD 
FOR HUMAN LIFE.-An individual who willfully 
and without regard for the safety of human life, 
or with reckless disregard for the safety of 
human life, violates subsection (b) of this sec
tion, shall be fined under title 18, imprisoned for 
not more than 5 years, or both. 

(d) NONAPPLICATION.-Subsection (b)(1) of this 
section does not apply to-

(1) a law enforcement officer of a State or po
litical subdivision of a State, or an officer or em
ployee of the United States Government, author
ized to carry arms in an official capacity; 

(2) another individual the Administrator of 
the Federal Aviation Administration by regula
tion authorizes to carry a dangerous weapon in 
air transportation or intrastate air transpor
tation; or 

(3) an individual transporting a weapon (ex
cept a loaded firearm) in baggage not accessible 
to a passenger in flight if the air carrier was in
formed of the presence of the weapon. 
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§46506. Application of certain criminal law• 

to act• on aircraft 
An individual on an aircraft in the special 

aircraft jurisdiction of the United States who 
commits an act that-

(1) if committed in the special maritime and 
territorial jurisdiction of the United States (as 
defined in section 7 of title 18) would violate sec
tion 113, 114, 661 , 662, 1111, 1112, 1113, or 2111 or 
chapter 109A of title 18, shall be fined under 
title 18, imprisoned under that section or chap
ter, or both; or 

(2) if committed in the District of Columbia 
would violate section 9 of the Act of July 29, 
1892 (D.C. Code §22-1112) , shall be fined under 
title 18, imprisoned under section 9 of the Act, or 
both. 
§46507. FaZ.e information and threat• 

An individual shall be fined under title 18, im
prisoned for not more than 5 years, or both, if 
the individual-

(1) knowing the information to be false, will
fully and maliciously or with reckless disregard 
for the safety of human life, gives, or causes to 
be given, under circumstances in which the in
formation reasonably may be believed, false in
formation about an alleged attempt being made 
or to be made to do an act that would violate 
section 46502(a) , 46504, 46505, or 46506 of this 
title; or 

(2)(A) threatens to violate section 46502(a), 
46504, 46505, or 46506 of this title, or causes a 
threat to violate any of those sections to be 
made; and 

(B) appears ready and willing to carry out the 
threat. 

PART B-AIRPORT DEVELOPMENT AND 
NOISE 

CHAPTER 471-AIRPORT DEVELOPMENT 
SUBCHAPTER I-AIRPORT IMPROVEMENT 

Sec. 
47101. Policies. 
47102. Definitions. 
47103. National plan of integrated airport sys-

tems. 
47104. Project grant authority. 
47105. Project grant applications. 
47106. Project grant application approval con

ditioned on satisfaction of project 
requirements. 

47107. Project grant application approval con
ditioned on assurances about air
port operations. 

47108. Project grant agreements. 
47109. United States Government's share of 

project costs. 
47110. Allowable project costs. 
47111. Payments under project grant agree

ments. 
47112. Carrying out airport development 

projects. 
47113. Minority and disadvantaged business 

participation. 
47114. Apportionments. 
47115. Discretionary fund. 
47116. Small airport fund. 
47117. Use of apportioned amounts. 
47118. Designating current and former military 

airports. 
47119. Terminal development costs. 
47120. Grant priority. 
47121. Records and audits. 
47122. Administrative. 
47123. Nondiscrimination. 
47124. Agreements for State and local operation 

of airport facilities. 
47125. Conveyances of United States Govern

ment land. 
47126. Criminal penalties tor false statements. 
47127. Ground transportation demonstration 

projects. 
47128. State block grant pilot program. 
47129. Annual report. 

SUBCHAPTER //-SURPLUS PROPERTY FOR 
PUBLIC AIRPORTS 

47151 . Authority to transfer an interest in sur
plus property. 

47152. Terms of gifts. 
47153. Waiving and adding terms. 
SUBCHAPTER I-AIRPORT IMPROVEMENT 

§47101. Policie• 
(a) GENERAL.-It is the policy of the United 

States Government-
(1) that the safe operation of the airport and 

airway system is the highest aviation priority; 
(2) that aviation facilities be constructed and 

operated to minimize current and projected 
noise impact on nearby communities; 

(3) to give special emphasis to developing re
liever airports; 

( 4) that appropriate provisions should be made 
to make the development and enhancement of 
cargo hub airports easier; 

(5) to encourage the development of transpor
tation systems that use various modes of trans
portation in a way that will serve the States 
and local communities efficiently and effec
tively; 

(6) that airport development projects under 
this subchapter provide tor the protection and 
enhancement of natural resources and the qual
ity of the environment of the United States; 

(7) that airport construction and improvement 
projects that increase the capacity of facilities 
to accommodate passenger and cargo traffic be 
undertaken to the maximum feasible extent so 
that safety and efficiency increase and delays 
decrease; 

(8) to ensure that nonaviation usage of the 
navigable airspace be accommodated but not al
lowed to decrease the safety and capacity of the 
airspace and airport system; 

(9) that artificial restrictions on airport capac
ity-

(A) are not in the public interest; 
(B) should be imposed to alleviate air traffic 

delays only after other reasonably available and 
less burdensome alternatives have been tried; 
and 

(C) should not discriminate unjustly between 
categories and classes of aircraft; and 

(10) that special emphasis should be placed on 
converting appropriate former military air bases 
to civil use and identifying and improving addi
tional joint-use facilities. 

(b) CONSISTENCY WITH AIR COMMERCE AND 
SAFETY POLICIES.-Each airport and airway 
program should be carried out consistently with 
section 40101(a), (b), and (d) of this title to fos
ter competition, prevent unfair methods of com
petition in air transportation, maintain essen
tial air transportation, and prevent unjust and 
discriminatory practices, including as the prac
tices may be applied between categories and 
classes of aircraft. 

(c) ADEQUACY OF NAVIGATION AIDS AND AIR
PORT FACILITIES.-This subchapter should be 
carried out to provide adequate navigation aids 
and airport facilities for places at which sched
uled commercial air service is provided. The fa
cilities provided may include-

(1) reliever airports; and 
(2) heliports designated by the Secretary of 

Transportation to relieve congestion at commer
cial service airports by diverting aircraft pas
sengers from fixed-wing aircraft to helicopter 
carriers. 

(d) MAXIMUM USE OF SAFETY FACILITIES.
This subchapter should be carried out consist
ently with a comprehensive airspace system 
plan, giving highest priority to commercial serv
ice airports, to maximize the use of safety facili
ties, including installing, operating, and main
taining, to the extent possible with available 
money and considering other safety needs-

(1) electronic or visual vertical guidance on 
each runway; 

(2) grooving or friction treatment of each pri
mary and secondary runway; 

(3) distance-to-go signs tor each primary and 
secondary runway; 

(4) a precision approach system, a vertical vis
ual guidance system, and a full approach light 
system for each primary runway; 

(5) a nonprecision instrument approach for 
each secondary runway; 

(6) runway end identifier lights on each run
way that does not have an approach light sys
tem; 

(7) a surface movement radar system at each 
category III airport; 

(8) a taxiway lighting and sign system; 
(9) runway edge lighting and marking; and 
(10) radar approach coverage for each airport 

terminal area. 
(e) COOPERATION.-To carry out the policy of 

subsection (a)(5) of this section, the Secretary of 
Transportation shall cooperate with State and 
local officials in developing airport plans and 
programs that are based on overall transpor
tation needs. The airport plans and programs 
shall be developed in coordination with other 
transportation planning and considering com
prehensive long-range land-use plans and over
all social, economic, environmental, system per
formance, and energy conservation objectives. 
The process of developing airport plans and pro
grams shall be continuing, cooperative, and 
comprehensive to the degree appropriate to the 
complexity of the tran$portation problems. 

(f) CONSULTATION.-To carry out the policy of 
subsection (a)(6) of this section, the Secretary of 
Transportation shall consult with the Secretary 
of the Interior and the Administrator of the En
vironmental Protection Agency about any 
project included in a project grant application 
involving the location of an airport or runway, 
or a major runway extension, that may have a 
significant effect on-

(1) natural resources, including fish and wild-
life; 

(2) natural, scenic, and recreation assets; 
(3) water and air quality; or 
( 4) another factor affecting the environment. 

§47102. DefinitioJI.B 
In this subchapter-
(/) "air carrier airport" means a public air

port regularly served by-
( A) an air carrier certificated by the Secretary 

of Transportation under section 41102 of this 
title (except a charter air carrier); or 

(B) at least one air carrier-
(i) operating under an exemption from section 

41101(a)(l) of this title that the Secretary grants; 
and 

(ii) having at least 2,500 passenger boardings 
at the airport during the prior calendar year. 

(2) "airport"-
(A) means-
(i) an area of land or water used or intended 

to be used tor the landing and taking off of air
craft; 

(ii) an appurtenant area used or intended to 
be used for airport buildings or other airport fa
cilities or rights of way; and 

(iii) airport buildings and facilities located in 
any of those areas; and 

(B) includes a heliport. 
(3) "airport development" means the following 

activities, if undertaken by the sponsor, owner, 
or operator of a public-use airport: 

(A) constructing, repairing, or improving a 
public-use airport, including-

(i) removing, lowering, relocating, marking, 
and lighting an airport hazard; and 

(ii) preparing a plan or specification, includ
ing carrying out a field investigation. 

(B) acquiring for, or installing at, a public-use 
airport-

(i) a navigation aid or another aid (including 
a precision approach system) used by aircraft 
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for landing at or taking off from the airport, in
cluding preparing the site as required by the ac
quisition or installation; 

(ii) safety or security equipment the Secretary 
requires by regulation for, or approves as con
tributing significantly to, the safety or security 
of individuals and property at the airport; 

(iii) equipment to remove snow, to measure 
runway surface friction, or for aviation-related 
weather reporting; and 

(iv) firefighting and rescue equipment at an 
airport that serves scheduled passenger oper
ations of air carrier aircraft designed for more 
than 20 passenger seats. 

(C) acquiring an interest in land or airspace, 
including land for future airport development, 
that is needed-

(i) to carry out airport development described 
in subclause (A) or (B) of this clause; or 

(ii) to remove or mitigate an existing airport 
hazard or prevent or limit the creation of a new 
airport hazard. 

(D) acquiring land tor, or constructing, a 
burn area training structure on or off the air
port to provide live fire drill training tor aircraft 
rescue and firefighting personnel required to re
ceive the training under regulations the Sec
retary prescribes, including basic equipment and 
mtnimum structures to support the training 
under standards the Administrator of the Fed
eral Aviation Administration prescribes. 

(4) "airport hazard" means a structure or ob
ject of natural growth located on or near a pub
lic-use airport, or a use of land near the airport, 
that obstructs or otherwise is hazardous to the 
landing or taking off of aircraft at or from the 
airport. 

(5) "airport planning" means planning as de
fined by regulations the Secretary prescribes 
and includes integrated airport system plan
ning. 

(6) "amount made available under section 
48103 of this title" means the amount authorized 
tor grants under section 48103 ot this title as re
duced by any law enacted after September 3, 
1982. 

(7) "commercial service airport" means a pub
lic airport in a State that the Secretary deter
mines has at least 2,500 passenger boardings 
each year and is receiving scheduled passenger 
aircraft service. 

(8) "integrated airport system planning" 
means developing tor planning purposes infor
mation and guidance to decide the extent, kind, 
location, and timing of airport development 
needed in a specific area to establish a viable, 
balanced, and integrated system of public-use 
airports, including-

( A) identifying system needs; 
(B) developing an estimate of systemwide de

velopment costs; 
(C) conducting studies, surveys, and other 

planning actions, including those related to air
port access, needed to decide which aeronautical 
needs should be met by a system of airports; and 

(D) standards prescribed by a State, except 
standards for safety of approaches, tor airport 
development at nonprimary public-use airports. 

(9) "landed weight" means the weight of air
craft transporting only cargo in intrastate, 
interstate, and foreign air transportation, as the 
Secretary determines under regulations the Sec
retary prescribes. 

(10) "passenger boardings"-
(A) means revenue passenger boardings on an 

aircraft in service in air commerce as the Sec
retary determines under regulations the Sec
retary prescribes; and 

(B) includes passengers who continue on an 
aircraft in international flight that stops at an 
airport in the 48 contiguous States tor a 
nontraffic purpose. 

(11) "primary airport" means a commercial 
service airport the Secretary determines to have 
more than 10,000 passenger boardings each year. 

(12) "project" means a project, separate 
projects included in one project grant applica
tion, or all projects to be undertaken at an air
port in a fiscal year, to achieve airport develop
ment or airport planning. 

(13) "project cost" means a cost involved in 
carrying out a project. 

(14) "project grant" means a grant of money 
the Secretary makes to a sponsor to carry out at 
least one project. 

(15) "public agency" means-
( A) a State or political subdivision of a State; 
(B) a tax-supported organization; or 
(C) an Indian tribe oT pueblo. 
(16) "public airport" means an airport used or 

intended to be used for public purposes-
( A) that is under the control of a public agen

cy; and 
(B) ot which the area used or intended to be 

used tor the landing, taking off, or surface ma
neuvering of aircraft is publicly owned. 

(17) "public-use airport" means-
( A) a public airport; or 
(B) a privately-owned airport used or in

tended to be used tor public purposes that is
(i) a reliever airport; or 
(ii) determined by the Secretary to have at 

least 2,500 passenger boardings each year and to 
receive scheduled passenger aircraft service. 

(18) "reliever airport" means an airport the 
Secretary designates to relieve congestion at a 
commercial service airport and to provide more 
general aviation access to the overall commu
nity. 

(19) "sponsor" means-
( A) a public agency that submits to the Sec

retary under this subchapter an application for 
financial assistance; and 

(B) a private owner of a public-use airport 
that submits to the Secretary under this sub
chapter an application tor financial assistance 
tor the airport. 

(20) "State" means a State of the United 
States, the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, the North
ern Mariana Islands, the Trust Territory of the 
Pacific Islands, and Guam. 
§47103. National plan of integrated airport 

sy.tema 
(a) GENERAL REQUIREMENTS AND CONSIDER

ATIONS.-The Secretary of Transportation shall 
maintain the plan tor developing public-use air
ports in the United States, named "the national 
plan ot integrated airport systems". The plan 
shall include the kind and estimated cost of eli
gible airport development the Secretary of 
Transportation considers necessary to provide a 
sate, efficient, and integrated system of public
use airports adequate to anticipate and meet the 
needs of civil aeronautics, to meet the national 
defense requirements of the Secretary of De
fense, and to meet identified needs of the United 
States Postal Service. Airport development in
cluded in the plan may not be limited to meeting 
the needs of any particular classes or categories 
of public-use airports. In maintaining the plan, 
the Secretary ot Transportation shall consider 
the needs ot each segment of civil aviation and 
the relationship of each airport to-

(1) the rest of the transportation system in the 
particular area; 

(2) forecasted technological developments in 
aeronautics; and 

(3) forecasted developments in other modes of 
intercity transportation. 

(b) SPECIFIC REQUIREMENTS.-In maintaining 
the plan, the Secretary of Transportation 
shall- · 

(1) to the extent possible and as appropriate, 
consult with departments, agencies, and instru
mentalities ot the United States Government, 
with public agencies, and with the aviation 
community; 

(2) consider tall structures that reduce safety 
or airport capacity; and 

(3) make every reasonable effort to address the 
needs of air cargo operations, Short Takeoff and 
Landing/Very Short Takeoff and Landing air
craft operations, and rotary wing aircraft oper
ations. 

(c) AVAILABILITY OF DOMESTIC MILITARY AIR
PORTS AND AIRPORT F ACILIT/ES.-To the extent 
possible, the Secretary of Defense shall make do
mestic military airports and airport facilities 
available for civil use. In advising the Secretary 
of Transportation under subsection (a) of this 
section, the Secretary of Defense shall indicate 
the extent to which domestic military airports 
and airport facilities are available tor civil use. 

(d) PUBLICATION.-The Secretary of Transpor
tation shall publish the status of the plan every 
2 years. 
§47104. Project grant authority 

(a) GENERAL AUTHORITY.-To maintain a safe 
and efficient nationwide system of public-use 
airports that meets the present and future needs 
of civil aeronautics, the Secretary of Transpor
tation may make project grants under this sub
chapter from the Airport and Airway Trust 
Fund. 

(b) INCURRING 0BLIGATIONS.-The Secretary 
may incur obligations to make grants from 
amounts made available under section 48103 of 
this title as soon as the amounts are appor
tioned under section 47114(c) and (d)(2) of this 
title. 

(c) EXPIRATION OF AUTHORITY.-After Septem
ber 30, 1992, the Secretary may not incur obliga
tions under subsection (b) of this section, except 
for obligations of amounts remaining available 
after that date under section 47117(b) of this 
title. 
§47105. Project grant applications 

(a) SUBMISSION AND CONSULTAT/ON.-(1) An 
application tor a project grant under this sub
chapter may be submitted to the Secretary of 
Transportation by-

( A) a sponsor; or 
(B) a State, as the only sponsor, tor an airport 

development project benefitting at least 2 air
ports in the State or tor airport planning tor 
similar projects for at least 2 airports in the 
State if-

(i) the sponsor of each airport gives written 
consent that the State be the applicant; 

(ii) the Secretary is satisfied there is adminis
trative merit and aeronautical benefit in the 
State being the sponsor; and 

(iii) an acceptable agreement exists that en
sures that the State will comply with appro
priate grant conditions and other assurances 
the Secretary requires. 

(2) Before deciding to undertake an airport 
development project at an airport under this 
subchapter, a sponsor shall consult with the air
port users that will be affected by the project. 

(3) This subsection does not authorize a public 
agency that is subject to the laws of a State to 
apply tor a project grant in violation of a law 
of the State. 

(b) CONTENTS AND FORM.-An application for 
a project grant under this subchapter-

(1) shall describe the project proposed to be 
undertaken; 

(2) may propose a project only tor a public-use 
airport included in the current national plan of 
integrated airport systems; 

(3) may propose airport development only if 
the development complies with standards the 
Secretary prescribes or approves, including 
standards tor site location, airport layout, site 
preparation, paving, lighting, and safety of ap
proaches; and 
. (4) shall be in the form and contain other in
formation the Secretary prescribes. 

(C) STATE STANDARDS FOR AIRPORT DEVELOP
MENT.-The Secretary may approve standards 
(except standards tor safety of approaches) that 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30147 
a State prescribes tor airport development at 
nonprimary public-use airports in the State. On 
approval under this subsection, a State's stand
ards apply to the nonprimary public-use air
ports in the State instead of the comparable 
standards prescribed by the Secretary under 
subsection (b)(3) of this section. The Secretary, 
or the State with the approval of the Secretary, 
may revise standards approved under this sub
section. 

(d) CERTIFICATION OF COMPLIANCE.-The Sec
retary may require a sponsor to certify that the 
sponsor will comply with this subchapter in car
rying out the project. The Secretary may rescind 
the acceptance of a certification at any time. 
This subsection does not affect an obligation or 
responsibility of the Secretary under another 
law of the United States. 

(e) NOTIFICATION.-The sponsor of an airport 
tor which an amount is apportioned under sec
tion 47114(c) of this title shall notify the Sec
retary of the fiscal year in which the sponsor 
intends to submit a project grant application for 
the apportioned amount. The notification shall 
be given by the time and contain the informa
tion the Secretary prescribes. 
§47106. Project grant application approval 

conditioned on •ati•faction of project re· 
quire11umt• · 
(a) PROJECT GRANT APPLICATION APPROVAL.

The Secretary of Transportation may approve 
an application under this subchapter tor a 
project grant ·only if the Secretary is satisfied 
that-

(1) the project is consistent with plans (exist
ing at the time the project is approved) of public 
agencies authorized by the State in which the 
airport is located to plan tor the development <J[ 
the area surrounding the airport; 

(2) the project will contribute to carrying out 
this subchapter; 

(3) enough money is available to pay the 
project costs that will not be paid by the United 
States Government under this subchapter; 

(4) the project will be completed without un
reasonable delay; and 

(5) the sponsor has authority to carry out the 
project as proposed. 

(b) AIRPORT DEVELOPMENT PROJECT GRANT 
APPLICATION APPROVAL.-The Secretary may 
approve an application under this subchapter 
for an airport development project grant tor an 
airport only if the Secretary is satisfied that-

(1) the sponsor, a public agency, or the Gov
ernment holds good title to the areas of the air
port used or intended to be used tor the landing, 
taking off, or surface maneuvering of aircraft, 
or that good title will be acquired; 

(2) the interests of the community in or near 
which the pr-oject may be located have been 
given fair consideration; and 

(3) the application provides touchdown zone 
and centerline runway lighting, high intensity 
runway lighting, or land necessary tor install
ing approach light systems that the Secretary, 
considering the category of the airport and the 
kind and volume of traffic using it, decides is 
necessary tor sate and efficient use of the air
port by aircraft. 

(c) ENVIRONMENTAL REQUIREMENTS.-(]) The 
Secretary may approve an application under 
this subchapter for an airport development 
project involving the location of an airport or 
runway or a major runway extension-

( A) only if the sponsor certifies to the Sec
retary that an opportunity tor a public hearing 
was given to consider the economic, social, and 
environmental effects of the location and the lo
cation's consistency with the objectives of any 
planning that the community has carried out; 

(B) only if the chief executive officer of the 
State in which the project will be located cer
tifies in writing to the Secretary that there is 
reasonable assurance that the project will be lo-

cated, designed, constructed, and operated in 
compliance with applicable air and water qual
ity standards, except that the Administrator of 
the Environmental Protection Agency shall 
make the certification instead of the chief exec
utive officer if-

(i) the State has not approved any applicable 
State or local standards; and 

(ii) the Administrator has prescribed applica
ble standards; and 

(C) if the application is found to have a sig
nificant adverse effect on natural resources, in
cluding [ish and wildlife, natural, scenic, and 
recreation assets, water and air quality, or an
other [actor affecting the environment, only 
after finding that no possible and prudent alter
native to the project exists and that every rea
sonable step has been taken to minimize the ad
verse effect. 

(2) The Secretary may approve an application 
under this subchapter tor an airport develop
ment project that does not involve the location 
of an airport or runway, or a major runway ex
tension, at an existing airport without requiring 
an environmental impact statement related to 
noise for the project if-

( A) completing the project would allow oper
ations at the airport involving aircraft comply
ing with the noise standards prescribed tor 
"stage 2" aircraft in section 36.1 of title 14, Code 
of Federal Regulations, to replace existing oper
ations involving aircraft that do not comply 
with those standards; and 

(B) the project meets the other requirements 
under this subchapter. 

(3) At the Secretary's request, the sponsor 
shall give the Secretary a copy of the transcript 
of any hearing held under paragraph (I)(A) of 
this subsection. 

(4)(A) Notice of certification or of refusal to 
certify under paragraph (I)( B) of this subsection 
shall be provided to the Secretary not later than 
60 days after the Secretary receives the applica
tion. 

(B) The Secretary shall condition approval of 
the application on compliance with the applica
ble standards during construction and oper
ation. 

(5) The Secretary may make a finding under 
paragraph (l)(C) of this subsection only after 
completely reviewing the matter. The review and 
finding must be a matter of public record. 

(d) GENERAL AVIATION AIRPORT PROJECT 
GRANT APPLICATION APPROVAL.-(1) In this sub
section, "general aviation airport" means a 
public airport that is not an air carrier airport. 

(2) The Secretary may approve an application 
under this subchapter tor an airport develop
ment project included in a project grant applica
tion involving the construction or extension of a 
runway at a general aviation airport located on 
both sides of a boundary line separating 2 coun
ties within a State only if, before the applica
tion is submitted to the Secretary, the project is 
approved by the governing body of each village 
incorporated under the laws of the State and lo
cated entirely within 5 miles ot the nearest 
boundary of the airport. 

(e) WITHHOLDING APPROVAL.-(]) The Sec
retary may withhold approval of an application 
under this subchapter for amounts apportioned 
under section 47114(c) and (e) of this title tor 
violating an assurance or requirement of this 
subchapter only if-

( A) the Secretary provides the sponsor an op
portunity for a hearing; and 

(B) not later than 180 days after the later of 
the date of the application or the date the Sec
retary discovers the noncompliance, the Sec
retary finds that a violation has occurred. 

(2) The 180-day period may be extended by
( A) agreement between the Secretary and the 

sponsor; or 
(B) the hearing officer if the officer decides an 

extension is necessary because the sponsor did 
not follow the schedule the officer established. 

(3) A person adversely affected by an order of 
the Secretary withholding approval may obtain 
review of the order by filing a petition in the 
United States Court ot Appeals tor the District 
of Columbia Circuit or in the court of appeals of 
the United States for the circuit in which the 
project is located. The action must be brought 
not later than 60 days after the order is served 
on the petitioner. 
§41101. Project grant application approval 

conditioned on a.•urance• about airport op
eratiom 
(a) GENERAL WRITTEN AssURANCES.-The Sec

retary ot Transportation may approve a project 
grant application under this subchapter tor an 
airport development project only if the Secretary 
receives written assurances, satisfactory to the 
Secretary, that-

(1) the airport will be available for public use 
on reasonable conditions and without unjust 
discrimination; 

(2) air carriers making 'similar use of the air
port will be subjP.ct to substantially comparable 
charges-

( A) for facilities directly and substantially re
lated to providing air transportation; and 

(B) regulations and conditions, except for dif
ferences based on reasonable classifications, 
such as between-

(i) tenants and nontenants; and 
(ii) signatory and nonsignatory carriers; 
(3) the airport operator will not withhold un

reasonably the classification or status of tenant 
or signatory from an air carrier that assumes 
obligations substantially similar to those al
ready imposed on air carriers ot that classirwa
tion or status; 

(4) a person providing, or intending to pro
vide, aeronautical services to the public will not 
be given an exclusive right to use the airport, 
with a right given to only one fixed-base opera
tor to provide services at an airport deemed not 
to be an exclusive right if-

( A) the right would be unreasonably costly, 
burdensome, or impractical tor more than one 
fixed-base operator to provide the services; and 

(B) allowing more than one fixed-base opera
tor to provide the services would require reduc
ing the space leased under an existing agree
ment between the one fixed-base operator and 
the airport owner or operator; 

(5) fixed-base operators similarly using the 
airport will be subject to the same charges; 

(6) an air carrier using the airport may service 
itself or use any fixed-base operator allowed by 
the airport operator to service any carrier at the 
airport; 

(7) the airport and facilities on or connected 
with the airport will be operated and main
tained suitably, with consideration given to cli
matic and flood conditions; 

(8) a proposal to close the airport temporarily 
for a nonaeronautical purpose must first be ap
proved by the Secretary; 

(9) appropriate action will be taken to ensure 
that terminal airspace required to protect in
strument and visual operations to the airport 
(including operations at established minimum 
flight altitudes) will be cleared and protected by 
mitigating existing, and preventing future, air
port hazards; 

(10) appropriate action, including the adop
tion of zoning laws, has been or will be taken to 
the extent reasonable to restrict the use ot land 
next to or near the airport to uses that are com
patible with normal airport operations; 

(11) each of the airport's facilities developed 
with financial assistance from the United States 
Government and each ot the airport's facilities 
usable tor the landing and taking off of aircraft 
always will be available without charge tor use 
by Government aircraft in common with other 
aircraft, except that if the use is substantial, the 
Government may be charged a reasonable share, 
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proportionate to the use, of the cost of operating 
and maintaining the facility used; 

(12) the airport owner or operator will pro
vide, without charge to the Government, prop
erty interests of the sponsor in land or water 
areas or buildings that the Secretary decides are 
desirable [or, and that will be used [or, con
structing at Government expense, facilities [or 
carrying out activities related to air traffic con
trol or navigation; 

(13) the airport owner or operator will main
tain a schedule of charges [or use of facilities 
and services at the airport-

( A) that will make the airport as self-sustain
ing as possible under the circumstances existing 
at the airport, including volume of traffic and 
economy of collection; and 

(B) without including in the rate base used 
[or the charges the Government's share of costs 
[or any project tor which a grant is made under 
this subchapter or was made under the Federal 
Airport Act or the Airport and Airway Develop
ment Act of 1970; 

(14) the project accounts and records will be 
kept using a standard sYStem of accounting that 
the Secretary, after consulting with appropriate 
public agencies, prescribes; 

(15) the airport owner or operator will submit 
any annual or special airport financial and op
erations reports to the Secretary that the Sec
retary reasonably requests; 

(16) the airport owner or operator will main
tain a current layout plan of the airport that 
meets the following requirements: 

(A) the plan will be in a form the Secretary 
prescribes; 

(B) the Secretary will approve the plan and 
any revision or modification before the plan, re
vision, or modification takes effect; 

(C) the owner or operator will not make or 
allow any alteration in the airport or any of its 
facilities if the alteration does not comply with 
the plan the Secretary approves, and the Sec
retary is of the opinion that the alteration may 
affect adversely the safety, utility, or efficiency 
of the airport; and 

(D) when an alteration in the airport or its fa
cility is made that does not conform to the ap
proved plan and that the Secretary decides ad
versely affects the safety, utility, or efficiency of 
any property on or off the airport that is owned, 
leased, or financed by the Government, the 
owner or operator, if requested by the Secretary, 
will-

(i) eliminate the adverse ettect in a way the 
Secretary approves; or 

(ii) bear all cost of relocating the property or 
its replacement to a site acceptable to the Sec
retary and ot restoring the property or its re
placement to the level of safety, utility, effi
ciency, and cost of operation that existed before 
the alteration was made; 

(17) each contract and subcontract tor pro
gram management, construction management, 
planning studies, feasibility studies, architec
tural services, preliminary engineering, design, 
engineering, surveying, mapping, and related 
services will be awarded in the same way that a 
contract [or architectural and engineering serv
ices is negotiated under title IX of the Federal 
Property and Administrative Services Act of 1949 
(40 U.S.C. 541 et seq.) or an equivalent quali
fications-based requirement prescribed [or or by 
the $p011.Sor; and 

(18) the airport and each airport record will be 
available [or iJUpection by the Secretary on rea
sonable request. 

(b) ·wRITTEN AssURANCES ON USE OF REVE
NUE.-(!) The Secretary of Transportation may 
approve a project grant application under this 
subchapter tor an airport development project 
only if the Secretary receives written assur
ances, satisfactory to the Secretary, that local 
taxes on aviation fuel (except taxes in effect on 

December 30, 1987) and the revenues generated 
by a public airport will be expended tor the cap
ital or operating costs of-

( A) the airport: 
(B) the local airport system; or 
(C) other local facilities owned or operated by 

the airport owner or operator and directly and 
substantially related to the air transportation of 
passengers or property. 

(2) Paragraph (1) of this subsection does not 
apply if a provision enacted not later than Sep
tember 2, 1982, in a law controlling financing by 
the airport owner or operator, or a covenant or 
assurance in a debt obligation issued not later 
than September 2, 1982, by the owner or opera
tor, provides that the revenues, including local 
taxes on aviation fuel at public airports, [rom 
any of the facilities of the owner or operator, in
cluding the airport, be used to support not only 
the airport but also the general debt obligations 
or other facilities of the owner or operator. 

(3) This subsection does not prevent the use of 
a State tax on aviation fuel to support a State 
aviation program or the use of airport revenue 
on or ott the airport [or a noise mitigation pur
pose. 

(C) WRITTEN AsSURANCES ON ACQUIRING 
LAND.-(1) In this subsection, land is needed [or 
an airport purpose (except a noise compatibility 
purpose) if-

(A)(i) the land may be needed [or an aero
nautical purpose (including runway protection 
zone) or serves as noise butter land; and 

(ii) revenue [rom interim uses of the land con
tributes to the financial self-sufficiency of the 
airport; and 

(B) [or land purchased with a grant the 
owner or operator received not later than De
cember 30, 1987, the Secretary o[ Transportation 
or the department, agency, or instrumentality of 
the Government that made the grant was noti
fied by the owner or operator of the use of the 
land and did not object to the use and the land 
is still being used [or that purpose. 

(2) The Secretary of Transportation may ap
prove an application under this subchapter [or 
an airport development project grant only if the 
Secretary receives written assurances, satisfac
tory to the Secretary, that if an airport owner or 
operator has received or will receive a grant [or 
acquiring land and-

( A) if the land was or will be acquired [or a 
noise compatibility purpose-

(i) the owner or operator will dispose of the 
land at [air market value at the earliest prac
ticable time after the land no longer is needed 
[or a noise compatibility purpose; 

(ii) the disposition will be subject to retaining 
or reserving an interest in the land necessary to 
ensure that the land will be used in a way that 
is compatible with noise levels associated with 
operating the airport; and 

(iii) the part of the proceeds [rom disposing of 
the land that is proportional to the Govern
ment's share of the cost of acquiring the land 
will be paid to the Secretary tor deposit in the 
Airport and Airway Trust Fund established 
under section 9502 of the Internal Revenue Code 
of 1986 (26 U.S.C. 9502) or, as the Secretary pre
scribes, reinvested in an approved noise compat
ibility project; or 

(B) if the land was or will be acquired tor an 
airport purpose (except a noise compatibility 
purpose)-

(i) tlt.e owner or operator, when the land no 
longer is needed tor an airport purpose, will dis
pose ot the land at [air market value or make 
available to the SecretaTll an amount equal to 
the Government's proportional share of the [air 
market value; 

(ii) the disposition will be subject to retaining 
or reserving an interest in the land necessary to 
ensure that the land will be used in a way that 
is compatible with noise levels associated with 
operating the airport; and 

(iii) the part of the proceeds [rom disposing of 
the land that is proportional to the Govern
ment's share of the cost of acquiring the land 
will be reinvested, on application to the Sec
retary, in another eligible airport development 
project the Secretary approves under this sub
chapter or paid to the Secretary [or deposit in 
the Fund if another eligible project does not 
exist. 

(3) Proceeds referred to in paragraph 
(2)(A)(iii) and (B)(iii) of this subsection and de
posited in the Airport and Airway Trust Fund 
are available as provided in subsection (f) of 
this section. 

(d) ASSURANCES OF CONTINUATION AS PUBLIC
USE AIRPORT.-The Secretary of Transportation 
may approve an application under this sub
chapter [or an airport development project grant 
[or a privately owned public-use airport only if 
the Secretary receives appropriate assurances 
that the airport will continue to [unction as a 
public-use airport during the economic life (that 
must be at least 10 years) of any facility at the 
airport that was developed with Government fi
nancial assistance under this subchapter. 

(e) WRITTEN AssURANCES OF OPPORTUNITIES 
FOR SMALL BUSINESS CONCERNS.-The Secretary 
of Transportation may approve a project grant 
application under this subchapter [or an airport 
development project only if the Secretary re
ceives written assurances, satisfactory to the 
Secretary, that the airport owner or operator 
will take necessary action to ensure, to the max
imum extent practicable, that at least 10 percent 
of all businesses at the airport selling consumer 
products to the public are small business con
cerns (as defined by regulations of the Sec
retary) owned and controlled by a socially and 
economically disadvantaged individual (as de
fined in section 47113(a) of this title). 

(f) AVA/LABILITY OF AMOUNTS.-An amount 
deposited in the Airport and Airway Trust Fund 
under-

(1) subsection (c)(2)(A)(iii) of this section is 
available to the Secretary of Transportation to 
make a grant [or airport development or airport 
planning under section 47104 of this title; 

(2) subsection (c)(2)(B)(iii) of this section is 
available to the Secretary-

( A) to make a grant tor a purpose described in 
section 47115(b) of this title; and 

(B) [or use under section 47114(d)(2) of this 
title at another airport in the State in which the 
land was disposed of under subsection 
(c)(2)(B)(ii) of this section; and 

(3) subsection (c)(2)(B)(iii) of this section is in 
addition to an amount made available to the 
Secretary under section 48103 of this title and 
not subject to apportionment under section 47114 
of this title. 

(g) ENSURING COMPLIANCE.-(]) To ensure 
compliance with this section, the Secretary of 
Transportation-

( A) shall prescribe requirements tor sponsors 
that the Secretary considers necessary; and 

(B) may make a contract with a public agen
cy. 

(2) The Secretary of Transportation may ap
prove an application [or a project grant only if 
the Secretary is satisfied that the requirements 
prescribed under paragraph (l)(A) of this sub
section have been or will be met. 

(h) MODIFYING AssURANCES AND REQUIItiNG 
COMPLIANCE WITH ADDITIONAL AssURANCES.
Be[ore modifying an assurance required ot a 
person receiving a grant under this subchapter 
and in e[[ect after December 29, 1987, or to re
quire compliance with an additional assurance 
[rom the person, the Secretary of Transpor
tation must-

(1) publish notice of the proposed modification 
in the Federal Register; and 

(2) provide an opportunity [or comment on the 
proposal. 
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(i) RELIEF FROM OBLIGATION TO PROVIDE 

FREE SPACE.-When a sponsor provides a prop
erty interest in a land or water area or a build
ing that the Secretary of Transportation uses to 
construct a facility at Government expense, the 
Secretary may relieve the sponsor from an obli
gation in a contract made under this chapter, 
the Airport and Airway Development Act of 
1970, or the Federal Airport Act to provide tree 
space to the Government in an airport building, 
to the extent the Secretary finds that the tree 
space no longer is needed to carry out activities 
related to air traffic control or navigation. 

(j) USE OF REVENUE IN HAWAII.-(1) In this 
subsection-

( A) "duty-free merchandise" and "duty-free 
sales enterprise" have the same meanings given 
those terms in section 555(b)(8) of the Tariff Act 
of 1930 (19 U.S.C. 1555(b)(8)). 

(B) "highway" and "Federal-aid system" 
have the same meanings given those terms in 
section 101(a) of title 23. 

(2) Notwithstanding subsection (b)(1) of this 
section, Hawaii may use, tor a project tor con
struction or reconstruction of a highway on a 
Federal-aid system that is not more than 10 
miles by road from an airport and that will fa
cilitate access to the airport, revenue from the 
sales at off-airport locations in Hawaii of duty
tree merchandise under a contract between Ha
waii and a duty-free sales enterprise. However, 
the revenue resulting during a Hawaiian fiscal 
year may be used only if the amount of the reve
nue, plus amounts Hawaii receives in the fiscal 
year from all other sources tor costs Hawaii in
curs for operating all airports it operates and 
tor debt service related to capital projects for the 
airports (including interest and amortization of 
principal costs), is more than 150 percent of the 
projected costs tor the fiscal year. 

(3)( A) Revenue from sales referred to in para
graph (2) of this subsection in a Hawaiian fiscal 
year that Hawaii may use may not be more than 
the amount that is greater than 150 percent as 
determined under paragraph (2). 

(B) The maximum amount of revenue Hawaii 
may use under paragraph (2) of this subsection 
is $250,000,000. 

(4) If a fee imposed or collected tor rent, land
ing, or service from an aircraft operator by an 
airport operated by Hawaii is increased during 
the period from May 4, 1990, through December 
31, 1994, by more than the percentage change in 
the Consumer Price Index of All Urban Consum
ers for Honolulu, Hawaii, that the Secretary of 
Labor publishes during that period and if reve
nue derived from the tee increases because the 
tee increased, the amount under paragraph 
(3)(B) of this subsection shall be reduced by the 
amount of the projected revenue increase in the 
period less the part of the increase attributable 
to changes in the Index in the period. 

(5) Hawaii shall determine costs, revenue, and 
projected revenue increases referred to in this 
subsection and shall submit the determinations 
to the Secretary of Transportation. A determina
tion is approved unless the Secretary dis
approves tt not later than 30 days after it is sub
mitted. 

(6) Hawaii is not eligible tor a grant under 
section 47115 of this title in a fiscal year in 
which Hawaii uses under paragraph (2) of this 
subsection revenue from sales referred to in 
paragraph (2). Hawaii shall repay amounts it 
receives in a fiscal year under a grant it is not 
eligible to receive because of this paragraph to 
the Secretary of Transportation tor deposit in 
the discretionary fund established under section 
47115. 

(7)( A) This subsection applies only to revenue 
from sales referred to in paragraph (2) of this 
subsection from May 5, 1990, through December 
30, 1994, and to amounts in the Airport Revenue 
Fund of Hawaii that are attributable to revenue 
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before May 4, 1990, on sales referred to in para
graph (2). 

(B) Revenue from sales referred to in para
graph (2) of this subsection from May 5, 1990, 
through December 30, 1994, may be used under 
paragraph (2) in any Hawaiian fiscal year, in
cluding a Hawaiian fiscal year beginning after 
December 31, 1994. 
§47108. Project grant agreements 

(a) OFFER AND ACCEPTANCE.-On approving a 
project grant application under this subchapter, 
the Secretary of Transportation shall otter the 
sponsor a grant to pay the United States Gov
ernment's share of the project costs allowable 
under section 47110 of this title. The Secretary 
may impose terms on the offer that the Secretary 
considers necessary to carry out this subchapter 
and regulations prescribed under this sub
chapter. An offer shall state the obligations to 
be assumed by the sponsor and the maximum 
amount the Government will pay for the project 
from the amounts authorized under chapter 481 
of this title (except sections 48102(e), 48106, and 
48107). At the request of the sponsor, an offer of 
a grant tor a project that will not be completed 
in one fiscal year shall provide tor the obliga
tion of amounts apportioned or to be appor
tioned to a sponsor under section 47114(c) of this 
title tor the fiscal years necessary to pay the 
Government's share of the cost of the project. 
An otter that is accepted in writing by the spon
sor is an agreement binding on the Government 
and the sponsor. The Government may pay or be 
obligated to pay a project cost only after a grant 
agreement for the project is signed. 

(b) INCREASING GOVERNMENT'S SHARE UNDER 
THIS SUBCHAPTER OR CHAPTER 475.-(1) Except 
as provided in paragraph (2) of this subsection, 
when an offer has been accepted, the amount 
stated in the offer as the maximum amount the 
Government will pay tor an airport development 
project receiving assistance under a grant ap
proved under this subchapter or chapter 475 of 
this title may be increased by not more than 15 
percent. 

(2)(A) For a project receiving assistance under 
a grant approved under this subchapter before 
October 1, 1987, the amount may be increased by 
not more than-

(i) 10 percent for an airport development 
project, except a project tor acquiring an inter
est in land; and 

(ii) 50 percent of the total increase in allow
able project costs attributable to acquiring an 
interest in land, based on current creditable ap
praisals. 

(B) An increase under subparagraph (A) of 
this paragraph may be paid only from amounts 
the Government recovers from other grants made 
under this subchapter. 

(c) INCREASING GOVERNMENT'S SHARE UNDER 
AIRPORT AND AIRWAY DEVELOPMENT ACT OF 
1970.-For a project receiving assistance under a 
grant made under the Airport and Airway De
velopment Act of 1970, the maximum amount the 
Government will pay may be increased by not 
more than 10 percent. An increase under this 
subsection may be paid only from amounts the 
Government recovers from other grants made 
under the Act. 

(d) CHANGING WORKSCOPE.-With the consent 
of the sponsor, the Secretary may amend a 
grant agreement made under this subchapter to 
change the workscope of a project financed 
under the grant if the amendment does not re
sult in an increase in the maximum amount the 
Government may pay under subsection (b) of 
this section. 
§47109. United Statea Government'• •hare of 

project co.t• 
(a) GENERAL.-Except as provided in sub

sections (b) and (c) of this section, the United 
States Government's share of allowable project 
costs is-

(1) 75 percent tor a project at a primary air
port having at least .25 percent of the total 
number of passenger boardings each year at all 
commercial service airports; and 

(2) 90 percent for a project at any other air
port. 

(b) INCREASED GOVERNMENT SHARE.-]/, under 
subsection (a) of this section, the Government's 
share of allowable costs of a project in a State 
containing unappropriated and unreserved pub
lic lands and nontaxable Indian lands (individ
ual and tribal) of more than 5 percent of the 
total area of all lands in the State, is less than 
the share applied on June 30, 1975, under sec
tion 17(b) of the Airport and Airway Develop
ment Act of 1970, the Government's share under 
subsection (a) of this section shall be increased 
by the lesser of-

(1) 25 percent; 
(2) one-half of the percentage that the area of 

unappropriated and unreserved public lands 
and nontaxable Indian lands in the State is of 
the total area of the State; or 

(3) the percentage necessary to increase the 
Government's share to the percentage that ap
plied on June 30, 1975, under section 17(b) of the 
Act. 

(c) LIMITATION.-Notwithstanding subsections 
(a) and (b) of this section, the Government's 
share of project costs allowable under section 
47110(d) of this title may not be more than 75 
percent. 
§47110. Allowabk project co•t• 

(a) GENERAL AUTHORITY.-Except as provided 
in section 47111 of this title, the United States 
Government may pay or be obligated to pay. 
[rom amounts appropriated to carry out this 
subchapter, a cost incurred in carrying out a 
project under this subchapter only if the Sec
retary of Transportation decides the cost is al
lowable. 

(b) ALLOWABLE COST STANDARDS.-A project 
cost is allowable-

(1) if the cost necessarily is incurred in carry
ing out the project in compliance with the grant 
agreement made for the project under this sub
chapter, including any cost a sponsor incurs re
lated to an audit the Secretary requires under 
section 47121(b) or (d) of this title; 

(2) if the cost is incurred-
( A) after the grant agreement is executed and 

is tor airport development or airport planning 
carried out after the grant agreement is exe
cuted; or 

(B) after June 1, 1989, by the airport operator 
(regardless of when the grant agreement is exe
cuted) as part of a Government-approved noise 
compatibility program (including project formu
lation costs) and is consistent with all applica
ble statutory and administrative requirements; 

(3) to the extent the cost is reasonable in 
amount; 

(4) if the cost is not incurred in a project for 
airport development or airport planning tor 
which other Government assistance has been 
granted; and 

(5) if the total costs allowed for the project are 
not more than the amount stated in the grant 
agreement as the maximum the Government will 
pay (except as provided in section 47108(b) of 
this title). 

(c) CERTAIN PRIOR COSTS AS ALLOWABLE 
COSTS.-The Secretary may decide that a project 
cost under subsection (b)(2)(A) of this section 
incurred after May 13, 1946, and before the date 
the grant agreement is executed is allowable if it 
is-

(1) necessarily incurred in formulating an air
port development project, including costs in
curred for field surveys, plans and specifica
tions, property interests in land or airspace, and 
administration or other incidental items that 
would not have been incurred except for the 
project; or 
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(2) necessarily and directly incurred in devel

oping the work scope of an airport planning 
project. 

(d) TERMINAL DEVELOPMENT COSTS.-The Sec
retary may decide that the cost of terminal de-

. velopment (including multi-modal terminal de
velopment) in a nonrevenue-producing public
use area of a commercial service airport is al
lowable for an airport development project at 
the airport-

(]) if the SPOnsor certifies that the airport, on 
the date the grant application is submitted to 
the Secretary, has-

( A) all the safety equipment required for cer
tification of the airport under section 44706 of 
this title; 

(B) all the security equipment required by reg
ulation; and 

(C) provided for access, to the area of the air
port tor passengers tor boarding or exiting air
craft, to those passengers boarding or exiting 
aircraft, except air carrier aircraft; 

(2) if the cost is directly related to moving pas
sengers and baggage in air commerce within the 
airport, including vehicles for moving pas
sengers between terminal facilities and between 
terminal facilities and aircraft; and 

(3) under terms necessary to protect the inter
ests of the Government. 

(e) LETTERS OF lNTENT.-(1) The Secretary 
may issue a letter of intent to the SPOnsor stat
ing an intention to obligate from future budget 
authority an amount, not more than the Gov
ernment's share of allowable project costs, tor 
an airport development project (including costs 
of formulating the project) at a primary or re
liever airport. The letter shall establish a sched
ule under which the Secretary will reimburse 
the sponsor for the Government's share of allow
able project costs, as amounts become available, 
if the SPOnsor, after the Secretary issues the let
ter, carries out the project without receiving 
amounts under this subchapter. 

(2) Paragraph (1) of this subsection applies to 
a project-

( A) about which the SPOnsor notifies the Sec
retary, before the project begins, of the SPOnsor's 
intent to carry out the project; 

(B) that will comply with all statutory and 
administrative requirements that would apply to 
the project if it were carried out with amounts 
made available under this subchapter; and 

(C) the Secretary decides will enhance system
wide airport capacity significantly and meets 
the criteria of section 47115(d) of this title. 

(3) Issuance of a letter under paragraph (1) of 
this subsection is not an obligation of the Gov
ernment under section 1501 of title 31, and the 
letter is not deemed to be an administrative com
mitment tor financing. An obligation or admin
istrative commitment may be made only as 
amounts are provided in authorization and ap
propriation laws. 

(4) The total estimated amount of future Gov
ernment obligations covered by all outstanding 
letters of intent under paragraph (1) of this sub
section may not be more than the amount au
thorized to carry out section 48103 of this title, 
less an amount reasonably estimated by the Sec
retary to be needed tor grants under section 
48103 that are not covered by a letter. 

(f) NONALLOWABLE COSTS.-Except as pro
vided in subsection (d) of this section, a cost is 
not an allowable airport development project 
cost if it is tor-

(1) constructing a public parking facility for 
passenger automobiles; 

(2) constructing, altering, or repairing part of 
an airport building, except to the extent the 
building will be used for facilities or activities 
directly related to the safety of individuals at 
the airport; 

(3) decorative landscaping; or 
(4) providing or installing sculpture or art 

works. 

§47111. Payment• under project grant agree
menta 
(a) GENERAL AUTHORITY.-After making a 

project grant agreement under this subchapter 
and consulting with the SPOnsor, the Secretary 
of TranSPortation may decide when and in what 
amounts payments under the agreement will be 
made. Payments totaling not more than 90 per
cent of the United States Government's share of 
the project's estimated allowable costs may be 
made before the project is completed if the SPOn
sor certifies to the Secretary that the total 
amount expended from the advance payments at 
any time will not be more than the cost of the 
airport development work completed on the 
project at that time. 

(b) RECOVERING PAYMENTS.-![ the Secretary 
determines that the total amount of payments 
made under a grant agreement under this sub
chapter is more than the Government's share of 
the total allowable project costs, the Govern
ment may recover the excess amount. If the Sec
retary finds that a project for which an advance 
payment was made has not been completed 
within a reasonable time, the Government may 
recover any part of the advance payment for 
which the Government received no benefit. 

(c) PAYMENT DEPOSITS.-A payment under a 
project grant agreement under this subchapter 
may be made only to an official or depository 
designated by the SPOnsor and authorized by 
law to receive public money. 

(d) WITHHOLDING PAYMENTS.-(]) The Sec
retary may withhold a payment under a grant 
agreement under this subchapter for more than 
180 days after the payment is due only if the 
Secretary-

( A) notifies the SPOnsor and provides an op
portunity tor a hearing; and 

(B) finds that the sponsor has violated the 
agreement. 

(2) The 180-day period may be extended by
( A) agreement of the Secretary and the SPOn

sor; or 
(B) the hearing officer if the officer decides an 

extension is necessary because the SPOnsor did 
not follow the schedule the officer established. 

(3) A person adversely affected by an order of 
the Secretary withholding a payment may apply 
tor review of the order by filing a petition in the 
United States Court of Appeals for the District 
of Columbia Circuit or in the court of appeals of 
the United States for the circuit in which the 
project is located. The petition must be filed not 
later than 60 days after the order is served on 
the petitioner. 
§47112. Carrying out airport development 

project• 
(a) CONSTRUCTION WORK.-The Secretary of 

Transportation may inSPect and approve con
struction work for an airport development 
project carried out under a grant agreement 
under this subchapter. The construction work 
must be carried out in compliance with regula
tions the Secretary prescribes. The regulations 
shall require the sponsor to make necessary cost 
and progress reports on the project. The regula
tions may amend or modify a contract related to 
the project only if the contract was made with 
actual notice of the regulations. 

(b) PREVAILING WAGES.-A contract for more 
than $2,000 involving labor for an airport devel
opment project carried out under a grant agree
ment under this subchapter must require con
tractors to pay labor minimum wage rates as de
termined by the Secretary of Labor under the 
Act of March 3, 1931 (known as the Davis
Bacon Act) (40 U.S.C. 276a-276a-5). The mini
mum rates must be included in the bids for the 
work and in the invitation for those bids. 

(c) VETERANS' PREFERENCE.-(]) In this sub
section-

(A) "disabled veteran" has the same meaning 
given that term in section 2108 of title 5. 

(B) "Vietnam-era veteran" means an individ
ual who served on active duty (as defined in 
section 101 of title 38) in the armed forces for 
more than 180 consecutive days, any part of 
which occurred after August 4, 1964, and before 
May 8, 1975, and who was separated from the 
armed forces under honorable conditions. 

(2) A contract involving labor tor carrying out 
an airport development project under a grant 
agreement under this subchapter must require 
that preference in the employment of labor (ex
cept in executive, administrative, and super
visory positions) be given to Vietnam-era veter
ans and disabled veterans when they are avail
able and qualified for the employment. 
§47118. Minority and diaadvantaged bruine•• 

participation 
(a) DEFINITIONS.-ln this section
(]) "small business concern"-
(A) has the same meaning given that term in 

section 3 of the Small Business Act (15 U.S.C. 
632); but 

(B) does not include a concern, or group of 
concerns controlled by the same socially and 
economically disadvantaged individual, that 
has average annual gross receipts over the prior 
3 fiscal years of more than $14,000,000, as ad
justed by the Secretary of TranSPortation tor in
flation. 

(2) "socially and economically disadvantaged 
individual" has the same meaning given that 
term in section 8(d) of the Act (15 U.S.C. 637(d)) 
and relevant subcontracting regulations pre
scribed under section 8(d), except that women 
are presumed to be socially and economically 
disadvantaged. 

(b) GENERAL REQUIREMENT.-Except to the ex
tent the Secretary decides otherwise, at least 10 
percent of amounts available ·in a fiscal year 
under section 48103 of this title shall be ex
pended with small business concerns owned and 
controlled by socially and economically dis
advantaged individuals. 

(c) UNIFORM CRITERIA.-The Secretary shall 
establish minimum uniform criteria tor State 
governments and airport SPOnsors to use in cer
tifying whether a small business concern quali
fies under this section. The criteria shall include 
on-site visits, personal interviews, licenses, 
analyses of stock ownership and bonding capac
ity, listings of equipment and work completed, 
resumes of principal owners, financial capacity, 
and type of work preferred. 

(d) SURVEYS AND LISTS.-Each State or airport 
SPOnsor annually shall survey and compile a list 
of small business concerns referred to in sub
section (b) of this section and the location of 
each concern in the State. 
§47114. Apportionment• 

(a) DEFINITION.-ln this section, "amount 
subject to apportionment" means the amount 
newly made available under section 48103 of this 
title tor a fiscal year. 

(b) APPORTIONMENT DATE.-On the first day 
of each fiscal year, the Secretary of TranSPor
tation shall apportion the amount subject to ap
portionment tor that fiscal year as provided in 
this section. 

(c) AMOUNTS APPORTIONED TO SPONSORS.
(l)(A) The Secretary shall apportion to the 
sponsor of each primary airport for each fiscal 
year an amount equal to-

(i) $7.80 tor each of the first 50,000 passenger 
boardings at the airport during the prior cal
endar year; 

(ii) $5.20 for each of the next 50,000 passenger 
boardings at the airport during the prior cal
endar year; 

(iii) $2.60 tor each of the next 400,000 pas
senger boardings at the airport during the prior 
calendar year; and 

(iv) $.65 tor each additional passenger board
ing at the airport during the prior calendar 
year. 
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(B) Not less than $300,000 nor more than 

$16,000,000 may be apportioned under subpara
graph (A) of this paragraph to an airport spon
sor for a primary airport for each fiscal year. 

(2)( A) The Secretary shall apportion to the 
sponsors of airports served by aircraft providing 
air transportation of only cargo with a total an
nual landed weight of more than 100,000,000 
pounds for each fiscal year an amount equal to 
3 percent of the amount subject to apportion
ment each year (but not more than $50,000,000), 
allocated among those airports in the proportion 
that the total annual landed weight of those 
aircraft landing at each of those airports bears 
to the total annual landed weight of those air
craft landing at all those airports. However, not 
more than 8 percent of the amount apportioned 
under this paragraph may be apportioned tor 
any one airport. 

(B) Landed weight under subparagraph (A) of 
this paragraph is the landed weight of aircraft 
landing at each of those airports and all those 
airports during the prior calendar year. 

(3) The total of all amounts apportioned 
under paragraphs (1) and (2) of this subsection 
may not be more than 49.5 percent of the 
amount subject to apportionment tor a fiscal 
year. If this paragraph requires reduction of an 
amount that otherwise would be apportioned 
under this subsection, the Secretary shall reduce 
proportionately the amount apportioned to each 
sponsor of an airport under paragraphs (1) and 
(2) until the 49.5 percent limit is achieved. 

(d) AMOUNTS APPORTIONED TO STATES.-(1) In 
this subsection-

(A) "area" includes land and water. 
(B) "population" means the population stated 

in the latest decennial census of the United 
States. 

(2) The Secretary shall apportion to the States 
12 percent of the amount subject to apportion
ment tor each fiscal year as follows: 

(A) one percent of the apportioned amount to 
Guam, American Samoa, the Northern Mariana 
Islands, the Trust Territory of the Pacific Is
lands, and the Virgin Islands. 

(B) except as provided in paragraph (3) of this 
subsection, 49.5 percent of the apportioned 
amount for airports, except primary airports 
and airports described in section 47117(e)(1)(C) 
of this title, in States not named in clause (A) of 
this paragraph in the proportion that the popu
lation of each of those States bears to the total 
population of all of those States. 

(C) except as provided in paragraph (3) of this 
subsection, 49.5 percent of the apportioned 
amount for airports, except primarY airports 
and airports described in section 47117(e)(l)(C) 
of this title, in States not named in clause (A) of 
this paragraph in the proportion that the area 
of each of those States bears to the total area of 
all of those States. 

(3) An amount apportioned under paragraph 
(2) of this subsection tor an airport in-

( A) Alaska may be made available by the Sec
retary tor a public airport described in section 
47117(e)(l)(C)(ii) of this title to which section 
15(a)(3)(A)(ll) of the Airport and Airway Devel
opment Act of 1970 applied during the fiscal 
year that ended September 30, 1981; and 

(B) Puerto Rico may be made available by the 
Secretary for a primary airport and an airport 
described in section 47117(e)(1)(C) of this title. 

(e) ALTERNATIVE APPORTIONMENT FOR ALAS
KA.-(1) Instead of apportioning amounts for 
airports in Alaska under subsections (c) and (d) 
of this section, the Secretary may apportion 
amounts tor those airports in the way in which 
amounts were apportioned in fiscal year 1980 
under section 15(a) of the Act. However, in ap
portioning amounts tor a fiscal year under this 
subsection, the Secretary shall apportion-

( A) tor each primary airport at least as much 
as would be apportioned for the airport under 
subsection (c)(l) of this section; and 

(B) a total amount at least equal to the mini
mum amount required to be apportioned to air
ports in Alaska in fiscal year 1980 under section 
15(a)(3)(A) of the Act. 

(2) This subsection does not prohibit the Sec
retary from making project grants for airports in 
Alaska from the discretionary fund under sec
tion 47115 of this title. 

(f) REDUCING APPORTIONMENTS.-An amount 
that would be apportioned under this section 
(except subsection (c)(2)) in a fiscal year to the 
sponsor of an airport having at least .25 percent 
of the total number of boardings each year in 
the United States and for which a tee is imposed 
in the fiscal year under section 40117 of this title 
shall be reduced by an amount equal to 50 per
cent of the projected revenues from the fee in 
the fiscal year but not by more than 50 percent 
of the amount that otherwise would be appor
tioned under this section. 
§47116. Di•cretionary fund 

(a) EXISTENCE AND AMOUNTS IN FUND.-The 
Secretary of Transportation has a discretionary 
fund. The fund consists ot-

(1) amounts subject to apportionment for a fis
cal year that are not apportioned under section 
47114(c)-(e) of this title; and 

(2) 25 percent of amounts not apportioned 
under section 47114 of this title because of sec
tion 47114(/). 

(b) AVAILABILITY OF AMOUNTS.-Subject to 
subsection (c) of this section and section 47117(e) 
of this title, the fund is available for making 
grants for any purpose for which amounts are 
made available under section 48103 of this title 
that the Secretary considers most appropriate to 
carry out this subchapter. However, 50 percent 
of amounts not apportioned under section 47114 
of this title because of section 47114(/) and 
added to the fund is available for making grants 
tor projects at small hub airports (as defined in 
section 41731 of this title). 

(C) MINIMUM PERCENTAGE FOR PRIMARY AND 
RELIEVER AIRPORTS.-At least 75 percent of the 
amount in the fund and distributed by the Sec
retary in a fiscal year shall be used tor making 
grants-

(1) to preserve and enhance capacity, safety, 
and security at primary and reliever airports; 
and 

(2) to carry out airport noise compatibility 
planning and programs at primary and reliever 
airports. 

(d) CONSIDERATIONS.-ln selecting a project 
for a grant to preserve and enhance capacity as 
described in subsection (c)(1) of this section, the 
Secretary shall consider-

(1) the effect the project will have on the over
all national air transportation system capacity; 

(2) the project benefit and cost; and 
(3) the financial commitment from non-United 

States Government sources to preserve or en
hance airport capacity. 

(e) WAIVING PERCENTAGE REQUIREMENT.-[/ 
the Secretary decides the Secretary cannot com
ply with the percentage requirement of sub
section (c) of this section in a fiscal year be
cause there are insufficient qualified grant ap
plications to meet that percentage, the amount 
the Secretary determines will not be distributed 
as required by subsection (c) is available for ob
ligation during the fiscal year without regard to 
the requirement. 
§47116. SmaU airport fund 

(a) EXISTENCE AND AMOUNTS IN FUND.-The 
Secretary of Transportation has a small airport 
fund. The fund consists of 75 percent of 
amounts not apportioned under section 47114 of 
this title because of section 47114(/). 

(b) DISTRIBUTION OF AMOUNTS.-The Sec
retary may distribute amounts in the fund in 
each fiscal year for any purpose tor which 
amounts are made available under section 48103 
of this title as follows: 

(1) one-third tor grants to sponsors of public
use airports (except commercial service airports). 

(2) two-thirds tor grants to sponsors of each 
commercial service airport that each year has 
less than .05 percent of the total boardings in 
the United States in that year. 

(c) AUTHORITY TO RECEIVE GRANT NOT DE
PENDENT ON PARTICIPATION IN BLOCK GRANT 
PILOT PROGRAM.-An airport in a State partici
pating in the State block grant pilot program 
under section 47128 of this title may receive a 
grant under this section to the same extent the 
airport may receive a grant if the State were not 
participating in the program. 
§47117. U•e of apportioned amount• 

(a) GRANT PURPOSE.-Except as provided in 
this section, an amount apportioned under sec
tion 47114(c)(1) or (d)(2) of this title is available 
tor making grants for any purpose for which 
amounts are made available under section 48103 
of this title. 

(b) PERIOD OF AVAILABILITY.-An amount ap
portioned under section 47114 of this title is 
available to be obligated for grants under the 
apportionment only during the fiscal year for 
which the amount was apportioned and the 2 
fiscal years immediately after that year. If the 
amount is not obligated under the apportion
ment within that time, it shall be added to the 
discretionary fund. 

(c) PRIMARY AIRPORTS.-(1) An amount ap
portioned to a sponsor of a primary airport 
under section 47114(c)(1) of this title is available 
tor grants tor any public-use airport of the 
sponsor included in the national plan of inte
grated airport systems. 

(2) A sponsor of a primary airport may make 
an agreement with the SecretarY of Transpor
tation waiving any part of the amount appor
tioned tor the airport under section 47114(c)(1) 
of this title if the Secretary makes the waived 
amount available tor a grant for another public
use airport in the same State or geographical 
area as the primary airport. 

(d) STATE UsE.-An amount apportioned to a 
State under-

(1) section 47114(d)(2)(A) of this title is avail
able for grants tor airports located in the State; 
and 

(2) section 47114(d)(2)(B) or (C) of this title is 
available tor grants tor airports described in sec
tion 47114(d)(2)(B) or (C) and located in the 
State. 

(e) SPECIAL APPORTIONMENT CATEGORIES.-(1) 
The Secretary shall use amounts made available 
under section 48103 of this title tor each fiscal 
year as follows: 

(A) at least 10 percent for grants tor reliever 
airports. 

(B) at least 10 percent tor grants for airport 
noise compatibility planning under section 
47505(a)(2) of this title and tor carrying out 
noise compatibility programs under section 
47504(c)(l) of this title. 

(C) at least 2.5 percent for grants tor-
(i) nonprimary commercial service airports; 

and 
(ii) public airports (except commercial service 

airports) that were eligible tor United States 
Government assistance from amounts appor
tioned under section 15(a)(3) of the Airport and 
Airway Development Act of 1970, and to which 
section 15(a)(3)(A)(l) or (II) of the Act applied 
during the fiscal year that ended September 30, 
1981. 

(D) at least .5 percent for integrated airport 
system planning grants to planning agencies 
designated by the Secretary and authorized by 
the laws of a State or political subdivision of a 
State to do planning tor an area of the State or 
subdivision in which a grant under this chapter 
is to be used. 

(E) at least 1.5 percent tor the fiscal year end
ing September 30, 1992, to sponsors of current or 
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former military airports designated by the Sec
retary under section 47118(a) of this title for 
grants tor developing .current and former mili
tary airports to improve the capacity of the na
tional air transportation system. 

(2) A grant from the amount apportioned 
under section 47114(e) of this title may not be in
cluded as part of the 2.5 percent required to be 
used for grants under paragraph (l)(C) of this 
subsection. 

(3) If the Secretary decides that an amount re
quired to be used for grants under paragraph (1) 
of this subsection cannot be used for a fiscal 
year because there are insufficient qualified 
grant applications, the amount the Secretary 
determines cannot be used is available during 
the fiscal year tor grants tor other airports or 
for other purposes for which amounts are au
thorized for grants under section 48103 of this 
title. 

(f) LIMITATION FOR COMMERCIAL SERVICE AIR
PORT IN ALASKA.-The Secretary may not make 
a grant for a commercial service airport in Alas
ka of more than 110 percent of the amount ap
portioned tor the airport tor a fiscal year under 
section 47114(e) of this title. 

(g) DISCRETIONARY USE OF APPORT/ON
MENTS.-(1) Subject to paragraph (2) of this sub
section, if the Secretary finds, based on the no
tices the Secretary receives under section 
47105(e) of this title or otherwise, that an 
amount apportioned under section 47114 of this 
title will not be used for grants during a fiscal 
year, the Secretary may use an equal amount 
for grants during that fiscal year tor any of the 
purposes tor which amounts are authorized tor 
grants under section 48103 of this title. 

(2) The Secretary may make a grant under 
paragraph (1) of this subsection only if the Sec
retary decides that-

( A) the total amount used tor grants tor the 
fiscal year under section 48103 of this title will 
not be more than the amount made available 
under section 48103 tor that fiscal year; and 

(B) the amounts authorized for grants under 
section 48103 of this title for later fiscal years 
are sufficient for grants of the apportioned 
amounts that were not used for grants under 
the apportionment during the fiscal year and 
that remain available under subsection (b) of 
this section. 

(h) LIMITING AUTHORITY OF SECRETARY.-The 
authority of the Secretary to make grants dur
ing a fiscal year from amounts that were appor
tioned for a prior fiscal year and remain avail
able for approved airport development project 
grants under subsection (b) of this section may 
be impaired only by a law enacted after Septem
ber 3, 1982, that expressly limits that authority. 
§47118. Dedgnoting current and former mili-

tary airport• 
(a) GENERAL REQUIREMENTS.-The Secretary 

of Transportation shall designate not more than 
8 current or former military airports tor which 
grants may be made under section 47117(e)(l)(E) 
of this title. The Secretary shall designate at 
least 2 of the airports not later than May 5, 
1991, and shall desi;Jnate the remaining airports 
not later than September 30, 1992. 

(b) SURVEY.-Not later than September 30, 
1991, the Secretary shall complete a survey of 
current and former military airports to identify 
which airports have the greatest potential to im
prove the capacity of the national air transpor
tation system. The survey shall identify the cap
ital development needs of those airports to make 
them part of the system and which of those 
qualify for grants under section 47104 of this 
title. 

(C) CONSIDERATIONS.-ln carrying out this sec
tion, the Secretary shall consider only current 
or former military airports that, when at least 
partly converted to civilian commercial or re
liever airports as part of the national air trans-

portation system, will enhance airport and air 
traffic control system capacity in major metro
politan areas and reduce current and projected 
flight delays. 

(d) GRANTS.-Grants under section 
47117(e)(1)(E) of this title may be made for an 
airport designated under subsection (a) of this 
section for the 5 fiscal years following the des
ignation. If an airport does not have a level of 
passengers getting on aircraft during that 5-
year period that qualifies the airport as a small 
hub airport (as defined on January 1, 1990) or 
reliever airport, the Secretary may redesignate 
the airport tor grants tor additional fiscal years 
that the Secretary decides. 

(e) TERMINAL BUILDING FACILITIES.-Notwith
standing section 47109(c) of this title, not more 
than $5,000,000 tor each airport from amounts 
the Secretary distributes under section 47115 of 
this title for a fiscal year is available to the 
sponsor of a current or former military airport 
the Secretary designates under this section to 
construct, improve, or repair a terminal building 
facility, including terminal gates used tor reve
nue passengers getting on or off aircraft. A gate 
constructed, improved, or repaired under this 
subsection-

(]) may not be leased for more than 10 years; 
and 

(2) is not subject to majority in interest 
clauses. 
§47119. Terminal tkvelopment coat• 

(a) REPAYING BORROWED MONEY.-An amount 
apportioned under section 47114 of this title and 
made available to the sponsor of an air carrier 
airport at which terminal development was car
ried out after June 30, 1970, and before July 12, 
1976, is available to repay immediately money 
borrowed and used to pay the costs for terminal 
development at the airport, if those costs would 
be allowable project costs under section 47110(d) 
of this title if they had been incurred after Sep
tember 3, 1982. An amount is available tor a 
grant under this subsection-

(]) only if-
( A) the sponsor submits the certification re

quired under section 47110(d) of this title; 
(B) the Secretary of Transportation decides 

that using the amount to repay the borrowed 
money will not defer an airport development 
project outside the terminal area at that airport; 
and 

(C) amounts available tor airport development 
under this subchapter will not be used for addi
tional terminal development projects at the air
port tor at least 3 years beginning on the date 
the grant is used to repay the borrowed money; 
and 

(2) subject to the limitations in subsection 
(b)(1) and (2) of this section. 

(b) AVAILABILITY OF AMOUNTS.-ln a fiscal 
year, the Secretary may make available-

(]) to a sponsor of a primary airport, any part 
of amounts apportioned to the sponsor tor the 
fiscal year under section 47114(c)(1) of this title 
to pay project costs allowable under section 
47110(d) of this title; 

(2) to a sponsor of a nonprimary commercial 
service airport, not more than $200,000 of the 
amount that may be distributed tor the fiscal 
year from the discretionary fund to pay project 
costs allowable under section 47110(d) of this 
title; or 

(3) not more than $25,000,000 to pay project 
costs allowable for the fiscal year under section 
47110(d) of this title tor projects at commercial 
service airports that were not eligible for assist
ance tor terminal development during the fiscal 
year ending September 30, 1980, under section 
20(b) of the Airport and Airway Development 
Act of 1970. 
§47120. Grant priority 

In making a grant under this subchapter, the 
Secretary of Transportation may give priority to 

a project that is consistent with an integrated 
airport system plan. 
§47121. Record. and audita 

(a) RECORDS.-A sponsor shall keep the 
records the Secretary of Transportation re
quires. The Secretary may require records-

(1) that disclose-
( A) the amount and disposition by the sponsor 

of the proceeds of the grant; 
(B) the total cost of the plan or program tor 

which the grant is given or used; and 
(C) the amounts and kinds of costs of the plan 

or program provided by other sources; and 
(2) that make it easier to carry out an audit. 
(b) AUDITS AND EXAMINATIONS.-The Sec

retary and the Comptroller General may audit 
and examine records of a sponsor that are relat
ed to a grant made under this subchapter. 

(C) AUTHORITY OF COMPTROLLER GENERAL.
When an independent audit is made of the ac
counts of a sponsor under this subchapter relat
ed to the disposition of the proceeds of the grant 
or related to the plan or program tor which the 
grant was given or used, the sponsor shall sub
mit a certified copy of the audit to the Comptrol
ler General not more than 6 months after the 
end of the fiscal year for which the audit was 
made. Not later than April 15 of each year, the 
Comptroller General shall report to Congress de
scribing the results of each audit conducted or 
reviewed by the Comptroller General under this 
section during the prior fiscal year. The Comp
troller General shall prescribe regulations nec
essary to carry out this subsection. 

(d) AUDIT REQUIREMENT.-The Secretary may 
require a sponsor to conduct an appropriate 
audit as a condition for receiving a grant under 
this subchapter. 

(e) ANNUAL REVIEW.-The Secretary shall re
view annually the recordkeeping and reporting 
requirements under this subchapter to ensure 
that they are the minimum necessary to carry 
out this subchapter. 

(f) WITHHOLDING INFORMATION FROM CON
GRESS.-This section does not authorize the Sec
retary or the Comptroller General to withhold 
information from a committee of Congress au
thorized to have the information. 
§47122. Adminutrative 

(a) GENERAL.-The Secretary of Transpor
tation may take action the Secretary considers 
necessary to carry out this subchapter, includ
ing conducting investigations and public hear
ings, prescribing regulations and procedures, 
and issuing orders. 

(b) CONDUCTING INVESTIGATIONS AND PUBLIC 
HEARINGS.-ln conducting an investigation or 
public hearing under this subchapter, the Sec
retary has the same authority the Secretary has 
under section 46104 of this title. An action of the 
Secretary in exercising that authority is gov
erned by the procedures specified in section 
46104 and shall be enforced as provided in sec
tion 46104. 
§47123. Nonducrimination 

The Secretary of Transportation shall take af
firmative action to ensure that an individual is 
not excluded because of race, creed, color, na
tional origin, or sex from participating in an ac
tivity carried out with money received under a 
grant under this subchapter. The Secretary 
shall prescribe regulations necessary to carry 
out this section. The regulations shall be similar 
to those in effect under title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d et seq.). This 
section is in addition to title VI of the Act. 
§47124. Agreement• for State and local oper· 

ation of airport fcu:ilitiea 
(a) GOVERNMENT RELIEF FROM LIABILITY.

The Secretary of Transportation shall ensure 
that an agreement under this subchapter with a 
State or a political subdivision of a State to 
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allow the State or subdivision to operate an air
port facility in the State or subdivision relieves 
the United States Government [rom any liability 
arising out of, or related to, acts or omissions of 
employees of the State or subdivision in operat
ing the airport facility. 

(b) AIR TRAFFIC CONTROL CONTRACT PRO
GRAM.-The Secretary shall-

(1) continue, tor contract towers existing on 
December 30, 1987, the low activity (Visual 
Flight Rules) level I air traffic control contract 
program established under subsection (a) of this 
section; and 

(2) extend the program to other towers as 
practicable. 

§47125. Conveyance• of United State• Govern· 
mentland 
(a) CONVEYANCES TO PUBLIC AGENCIES.-Ex

cept as provided in subsection (b) ot this section, 
the Secretary of Transportation shall request 
the head of the department, agency, or instru
mentality of the United States Government own
ing or controlling land or airspace to convey a 
property interest in the land or airspace to the 
public agency sponsoring the project or owning 
or controlling the airport when necessary to 
carry out a project under this subchapter at a 
public airport, to operate a public airport, or tor 
the future development of an airport under the 
national plan of integrated airport systems. The 
head of the department, agency, or instrumen
tality shall decide whether the requested con
veyance is consistent with the needs ot the de
partment, agency, or instrumentality and shall 
notify the Secretary of that decision not later 
than 4 months after receiving the request. If the 
head of the department, agency, or instrumen
tality decides that the requested conveyance is 
consistent with its needs, the head of the de
partment, agency, or instrumentality, with the 
approval of the Attorney General and without 
cost to the Government, shall make the convey
ance. A conveyance may be made only on the 
condition that the property interest conveyed re
verts to the Government, at the option of the 
Secretary, to the extent it is not developed tor 
an airport purpose or used consistently with the 
conveyance. 

(b) NONAPPLICATION.-Except as specifically 
provided by law, subsection (a) of this section 
does not apply to land or airspace owned or 
controlled by the Government within-

(1) a national park, national monument, na
tional recreation area, or similar area under the 
administration of the National Park Service; 

(2) a unit of the National Wildlife Refuge Sys
tem or similar area under the jurisdiction of the 
United States Fish and Wildlife Service; or 

(3) a national forest or Indian reservation. 

§47126. Criminal penaltiea for (alae alate· 
menta 
A person (including an officer, agent, or em

ployee of the United States Government or a 
public agency) shall be tined under title 18, im
prisoned for not more than 5 years, or both, if 
the person, with intent to defraud the Govern
ment, knowingly makes-

(1) a false statement about the kind, quantity, 
quality, or cost of the material used or to be 
used, or the quantity, quality, or cost of work 
performed or to be performed, in connection 
with the submission of a plan, map, specifica
tion, contract, or estimate of project cost tor a 
project included in a grant application submit
ted to the Secretary of Transportation for ap
proval under this subchapter; 

(2) a false statement or claim tor work or ma
terial for a project included in a grant applica
tion approved by the Secretary under this sub
chapter; or 

(3) a false statement in a report or certifi
cation required under this subchapter. 

§47127. Ground tranaporlation demonatra· 
tUm project• 
(a) GENERAL AUTHORITY.-To improve the air

port and airway system of the United States 
consistent with regional airport system plans fi
nanced under section 13(b) of the Airport and 
Airway Development Act of 1970, the Secretary 
of Transportation may carry out ground trans
portation demonstration projects to improve 
ground access to air carrier airport terminals. 
The Secretary may carry out a demonstration 
project independently or by grant or contract, 
including an agreement with another depart
ment, agency, or instrumentality of the United 
States Government. 

(b) PRIORITY.-In carrying out this section, 
the Secretary shall give priority to a demonstra
tion project that-

(1) affects an airport in an area with an oper
ating regional rapid transit system with existing 
facilities reasonably near the airport; 

(2) includes connection of the airport terminal 
to that system; 

(3) is consistent with and supports a regional 
airport system plan adopted by the planning 
agency tor the region and submitted to the Sec
retary; and 

( 4) improves access to air transportation tor 
individuals residing or working in the region by 
encouraging the optimal balance of use of air
ports in the region. 
§47128. State block grant pilot program 

(a) GENERAL REQUIREMENTS.-The Secretary 
of Transportation shall prescribe regulations to 
carry out a State block grant pilot program. The 
regulations shall provide that the Secretary may 
designate not more than 3 qualified States to as
sume administrative responsibility for all airport 
grant amounts available under this subchapter, 
except for amounts designated tor use at pri
mary airports. 

(b) APPLICATIONS AND SELECTION.-A State 
wishing to participate in the program must sub
mit an application to the Secretary. The Sec
retary shall select a State on the basis of its ap
plication only atter-

(1) deciding the State has an organization ca
pable of effectively administering a block grant 
made under this section; 

(2) deciding the State uses a satisfactory air
port system planning process; 

(3) deciding the State uses a programming 
process acceptable to the Secretary; 

(4) finding that the State has agreed to com
ply with United States Government standard re
quirements tor administering the block grant; 
and 

(5) finding that the State has agreed to pro
vide the Secretary with program information the 
Secretary requires. 

(C) SAFETY AND SECURITY NEEDS AND NEEDS 
OF SYSTEM.-Be[ore deciding whether a plan
ning process is satisfactory or a programming 
process is acceptable under subsection (b)(2) or 
(3) of this section, the Secretary shall ensure 
that the process provides for meeting critical 
safety and security needs and that the program
ming process ensures that the needs of the na
tional airport system will be addressed in decid
ing which projects will receive money from the 
Government. 

(d) ENDING EFFECTIVE DATE AND REPORT.-(1) 
This ::ection is effective only through September 
30, 1992. 

(2) The Secretary shall conduct an on-going 
review of the program and not later than Janu
ary 31, 1992, shall submit to Congress a report 
on the results of the review and recommenda
tions for further action. 
§47129. Annual report 

Not later than April 1 ot each year, the Sec
retary of Transportation shall submit to Con
gress a report on activities carried out under 

this subchapter during the prior fiscal year. The 
report shall include-

(1) a detailed statement of airport development 
completed; 

(2) the status of each project undertaken; 
(3) the allocation of appropriations; and 
(4) an itemized statement of expenditures and 

receipts. 
SUBCHAPTERll~URPLUSPROPERTYFOR 

PUBLIC AIRPORTS 
§47151. Authority to tranafer an intereBI in 

BUrplu. property 
(a) GENERAL AUTHORITY.-Subject to sections 

47152 and 47153 of this title, a department, agen
cy, or instrumentality of the executive branch of 
the United States Government or a wholly 
owned Government corporation may give a 
State, political subdivision ot a State, or tax
supported organization any interest in surplus 
property-

(1) that the Secretary of Transportation de
cides is-

( A) desirable tor developing, improving, oper
ating, or maintaining a public airport (as de
fined in section 47102 of this title); 

(B) reasonably necessary to fulfill the imme
diate and foreseeable future requirements tor de
veloping, improving, operating, or maintaining 
a public airport; or 

(C) needed tor developing sources of revenue 
from nonaviation businesses at a public airport; 
and 

(2) if the Administrator of General Services 
approves the gift and decides the interest is not 
best suited tor industrial use. 

(b) ENSURING COMPLIANCE.-Only the Sec
retary may ensure compliance with an instru
ment giving an interest in surplus property 
under this subchapter. The Secretary may 
amend the instrument to correct the instrument 
or to make the gift comply with law. 

(c) DISPOSING OF INTERESTS NOT GIVEN UNDER 
THIS SUBCHAPTER.-An interest in surplus prop
erty that could be used at a public airport but 
that is not given under this subchapter shall be 
disposed of under other applicable law. 
§47152. Terma of Iliff• 

Except as provided in section 47153 of this 
title, the following terms apply to a gift of an 
interest in surplus property under this sub
chapter: 

(1) A State, political subdivision of a State, or 
tax-supported organization receiving the inter
est may use, lease, salvage, or dispose of the in
terest for other than airport purposes only after 
the Secretary of Transportation gives written 
consent that the interest can be used, leased, 
salvaged, or disposed of without materially and 
adversely affecting the development, improve
ment, operation, or maintenance of the airport 
at which the property is located. 

(2) The interest shall be used and maintained 
for public use and benefit without unreasonable 
discrimination. 

(3) A right may not be vested in a person, ex
cluding others in the same class from using the 
airport at which the property is located-

( A) to conduct an aeronautical activity re
quiring the operation of aircraft; or 

(B) to engage in selling or supplying aircraft, 
aircraft accessories, equipment, or supplies (ex
cept gasoline and oil), or aircraft services nec
essary to operate aircraft (including maintain
ing and repairing aircraft, aircraft engines, pro
pellers, and appliances). 

(4) The State, political subdivision, or tax-sup
ported organization accepting the interest shall 
clear and protect the aerial approaches to the 
airport by mitigating existing, and preventing 
future, airport hazards. 

(5) During a national emergency declared by 
the President or Congress, the United States 
Government is entitled to use, control, or pos-
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seas, without charge, any part of the public air
port at which the property is located. However, 
the Government shall-

( A) pay the entire cost of maintaining the part 
of the airport it exclusively uses, controls, or 
possesses during the emergency; 

(B) contribute a reasonable share, consistent 
with the Government's use, of the cost of main
taining the property it uses nonexclusively, or 
over which the Government has nonexclusive 
control or possession, during the emergency; 
and 

(C) pay a fair rental tor use, control, or pos
session of improvements to the airport made 
without Government assistance. 

(6) The Government is entitled to the 
nonexclusive use, without charge, of the land
ing area of an airport at which the property is 
located. The Secretary may limit the use of the 
landing area if necessary to prevent unreason
able interference with use by other authorized 
aircraft. However, the Government shall-

( A) contribute a reasonable share, consistent 
with the Government's use, of the cost of main
taining and operating the landing area; and 

(B) pay for damages caused by its use of the 
landing area if its use of the landing area is 
substantial. 

(7) The State, political subdivision, or tax-sup
ported organization accepting the interest shall 
release the Government [rom all liability tor 
damages arising under an agreement that pro
vides tor Government use of any part of an air
port owned, controlled, or operated by the State, 
political subdivision, or tax-supported organiza
tion on which, adjacent to which, or in connec
tion with which, the property is located. 

(8) When a term under this section is not sat
isfied, any part of the interest in the property 
reverts to the Government, at the option of the 
Government, as the property then exists. 
§47163. Waivi"ll and addi"ll Ierma 

(a) GENERAL AUTHORITY.-(1) The Secretary 
of TranSPortation may waive, without charge, a 
term of a gift of an interest in property under 
this subchapter if the Secretary decides that-

( A) the property no longer serves the purpose 
tor which it was given; or 

(B) the waiver will not prevent carrying out 
the purpose tor which the gift was made and is 
necessary to advance the civil aviation interests 
of the United States. 

(2) The Secretary of TranSPortation shall 
waive a term under paragraph (1) ot this sub
section on terms the Secretary considers nec
essary to protect or advance the civil aviation 
interests of the United States. • 

(b) WAIVERS AND INCLUSION OF ADDITIONAL 
TERMS ON REQUEST.-On request of the Sec
retary of TranSPortation or the Secretary of a 
military department, a department, agency, or 
instrumentality of the executive branch of the 
United States Government or a wholly owned 
Government corporation may waive a term re
quired by section 47152 of this title or add an
other term if the appropriate Secretary decides it 
is necessary to protect or advance the interests 
of the United States in civil aviation or tor na
tional defense. 
CHAPTER 478--INTERNATIONAL AIRPORT 

FACIUTIES 
Sec. 
47301. Definitions. 
47302. Providing airport and airway property 

in foreign territories. 
47303. Training foreign citizens. 
47304. Transfer ot airport and airway property. 
47305. Administrative. 
47306. Criminal penalty. 
§47301. Delfnitiona 

In this chapter-
(1) "airport property" means an interest in 

property used or useful in operating and main
taining an airport. 

(2) "airway property" means an interest in 
property used or useful in operating and main
taining a ground installation, facility, or equip
ment desirable tor the orderly and sate oper
ation of air traffic, including air navigation, air 
traffic control, airway communication, and me
teorological facilities. 

(3) "foreign territory" means an area-
( A) over which no government or a govern

ment of a foreign country has sovereignty; 
(B) temporarily under military occupation by 

the United States Government; or 
(C) occupied or administered by the Govern

ment or a government of a foreign country 
under an international agreement. 

(4) "territory outside the continental United 
States" means territory outside the 48 contig
uous States and the District of Columbia. 
§47302. Providing airport and airway prop-

erly in foreign territorie• 
(a) GENERAL AUTHORITY.-Subject to the con

currence of the Secretary of State and the con
sideration of objectives of the International Civil 
Aviation Organization-

(1) the Secretary of TranSPortation may ac
quire, establish, and construct airport property 
and airway property (except meteorological fa
cilities) in foreign territory; and 

(2) the Secretary of Commerce may acquire, 
establish, and construct meteorological facilities 
in foreign territory. 

(b) SPECIFIC APPROPRIATIONS REQUIRED.-Ex
cept tor airport property transferred under sec
tion 47304(b) of this title, an airport (as defined 
in section 40102(a) of this title) may be acquired, 
established, or constructed under subsection (a) 
of this section only if amounts have been appro
priated SPecifically tor the airport. 

(c) ACCEPTING FOREIGN PAYMENTS.-The Sec
retary of TranSPortation or Commerce, as ap
propriate, may accept payment [rom a govern
ment of a foreign country or international orga
nization tor facilities or services sold or provided 
the government or organization under this 
chapter. The amount received may be credited to 
the appropriation current when the expendi
tures are or were paid, the appropriation cur
rent when the amount is received, or both. 
§47303. Training foreign cilium 

Subject to the concurrence of the Secretary of 
State, the Secretary of TranSPortation or Com
merce, as appropriate, may train a foreign citi
zen in a subject related to aeronautics and es
sential to the orderly and sate operation of civil 
aircraft. The training may be provided-

(1) directly by the appropriate Secretary or 
jointly with another department, agency, or in
strumentality of the United States Government; 

(2) through a public or private agency of the 
United States (including a State or municipal 
educational institution); or 

(3) through an international organization. 
§47304. Trana(er of airport and airway prop

erly 
(a) GENERAL AUTHORITY.-When requested by 

the government of a foreign country or an inter
national organization, the Secretary of Trans
portation or Commerce, as appropriate, may 
transfer to the government or organization air
port property and airway property operated and 
maintained under this chapter by the appro
priate Secretary in foreign territory. The trans
fer shall be on terms the appropriate Secretary 
considers proper, including consideration agreed 
on through negotiations with the government or 
organization. 

(b) PROPERTY INSTALLED OR CONTROLLED BY 
MILITARY.-8ubject to terms to which the par
ties agree, the Secretary of a military depart
ment may transfer without charge to the Sec
retary of TranSPortation airport property and 
airway property (except meteorological facili
ties), and to the Secretary of Commerce meteoro-

logical facilities, that the Secretary of the mili
tary department installed or controls in territory 
outside the continental United States. The 
transfer may be made if consistent with the 
needs of national defense and-

(1) the Secretary ot the military department 
finds that the property or facility is no longer 
required exclusively tor military purposes; and 

(2) the Secretary of TranSPortation or Com
merce, as appropriate, decides that the transfer 
is or may be necessary to carry out this chapter. 

(c) CANAL ZONE AND REPUBLIC OF PANAMA.
(1) The Secretary of TranSPortation may pro
vide, operate, and maintain facilities and serv
ices tor air navigation, airway communications, 
and air traffic control in the Canal Zone and 
the Republic of Panama subject to-

(A) the approval of the Secretary of Defense; 
and 

(B) each obligation assumed by the United 
States Government under an agreement between 
the Government and the Republic of Panama. 

(2) The Secretary of a military department 
may transfer without charge to the Secretary of 
Transportation property located in the Canal 
Zone or the Republic of Panama when the Sec
retary of TranSPortation decides that the trans
fer may be useful in carrying out this chapter. 

(3) Subsection (b) of this section (related to 
the Secretary of TranSPortation) and section 
47302(a) and (b) of this title do not apply in car
rying out this subsection. 

(d) RETAKING PROPERTY FOR MILITARY RE
QUIREMENT.-(1) When necessary for a military 
requirement, the Secretary of a military depart
ment immediately may retake property (with 
any improvements to it) transferred by the Sec
retary under subsection (b) or (c) of this section. 
The Secretary shall pay reasonable compensa
tion to each person (or its successor in interest) 
that made an improvement to the property that 
was not made at the expense of the Government. 
The Secretary or a delegate of the Secretary 
shall decide on the amount of compensation. 

(2) On the recommendation ot the Secretary of 
Transportation or Commerce, as appropriate, 
the Secretary of a military department may de
cide not to act under paragraph (1) of this sub
section. 
§47806. Admini.trative 

(a) GENERAL AUTHORITY.-The Secretary 0[ 
Transportation shall consolidate, operate, pro
tect, maintain, and improve airport property 
and airway property (except meteorological fa
cilities), and the Secretary of Commerce may 
consolidate, operate, protect, maintain, and im
prove meteorological facilities, that the appro
priate Secretary has acquired and that are lo
cated in territory outside the continental United 
States. In carrying out this section, the appro
priate Secretary may-

(1) adapt the property or facility to the needs 
of civil aeronautics; 

(2) lease the property or facility tor not more 
than 20 years; 

(3) make a contract, or provide directly, tor 
facilities and services; 

(4) make reasonable charges tor aeronautical 
services; and 

(5) acquire an interest in property. 
(b) CREDITING APPROPRIATIONS.-Money re

ceived from the direct sale or charge that the 
Secretary of Transportation or Commerce, as ap
propriate, decides is equivalent to the cost of fa
cilities and services sold or provided under sub
section (a)(3) and (4) of this section is credited 
to the appropriation from which the cost was 
paid. The balance shall be deposited in the 
Treasury as miscellaneous receipts. 

(c) USING OTHER GOVERNMENT FACILITIES AND 
SERVICES.-To carry out this chapter and to use 
personnel and facilities of the United States 
Government most advantageously and without 
unnecessary duplication, the Secretary ot 
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Transportation or Commerce, as appropriate, 
shall request, when practicable, to use a facility 
or service of an appropriate department, agency, 
or instrumentality of the Government on a reim
bursable basis. A department, agency, or instru
mentality receiving a request under this section 
may provide the facility or service. 

(d) ADVERTISING NOT REQUIRED.-Section 3709 
of the Revised Statutes (41 U.S.C. 5) does not 
apply to a lease or contract made by the Sec
retary of Transportation or Commerce under 
this chapter. 
§47306. CriminalJHmalty 

A person that knowingly and willfully vio
lates a regulation prescribed by the Secretary of 
Transportation to carry out this chapter shall 
be fined under title 18, imprisoned for not more 
than 6 months, or both. 

Sec. 

CHAPTER 47~0ISE 
SUBCHAPTER I-NOISE ABATEMENT 

47501. Definitions. 
47502. Noise measurement and exposure sys

tems and identifying land use 
compatible with noise exposure. 

47503. Noise exposure maps. 
47504. Noise compatibility programs. 
47505. Airport noise compatibility planning 

grants. 
47506. Limitations on recovering damages for 
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dence. 
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NOISE POLICY 
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47523. National aviation noise policy. 
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view program. 
47525. Decision about airport noise and access 

restrictions on certain stage 2 air
craft. 

47526. Limitations for noncomplying airport 
noise and access restrictions. 

47527. Liability of the United States Govern
ment for noise damages. 

47528. Prohibition on operating certain aircraft 
not complying with stage 3 noise 
levels. 

47529. Nonaddition rule. 
47530. Nonapplication of sections 47528 and 

47529 to aircraft outside the 48 
contiguous States. 

47531. Penalties for violating sections 47528-
47530. 

47532. Judicial review. 
47533. Relationship to other laws. 

SUBCHAPTER I-NOISE ABATEMENT 
§47561. DefinitioM 

In this subchapter-
(1) "airport" means a public-use airport as 

defined in section 47102 of this title. 
(2) "airport operator" means-
( A) for an airport serving air carriers that 

have certificates from the Secretary of Transpor
tation, any person holding an airport operating 
certificate issued under section 44706 of this 
title; and 

(B) for any other airport, the person operating 
the airport. 
§47502. Noiu rnea..urement and ex~ure ~

te,.. and identifying wnd rue compatible 
witll noiH exJH»ure 
After consultation with the Administrator of 

the Environmental Protection Agency and Unit
ed States Government, State, and interstate 

agencies that the Secretary of Transportation 
considers appropriate, the Secretary shall by 
regulation-

(1) establish a single system of measuring 
noise that-

( A) has a highly reliable relationship between 
projected noise exposure and surveyed reactions 
of individuals to noise; and 

(B) is applied uniformly in measuring noise at 
airports and the surrounding area; 

(2) establish a single system for determining 
the exposure of individuals to noise resulting 
from airport operations, including noise inten
sity, duration, frequency, and time of occur
rence; and 

(3) identify land uses normally compatible 
with various exposures of individuals to noise. 
§475()3. Noiu expa.ure ""'P• 

(a) SUBMISSION AND PREPARATION.-An air
port operator may submit to the Secretary of 
Transportation a noise exposure map showing 
the noncompatible uses in each area of the map 
on the date the map is submitted, a description 
of estimated aircraft operations during 1985, and 
how those operations will affect the map. The 
map shall-

(1) be prepared in consultation with public 
agencies and planning authorities in the area 
surrounding the airport; and 

(2) comply with regulations prescribed under 
section 47502 of this title. 

(b) REVISED MAPS.-If a change in the oper
ation of an airport will establish a substantial 
new noncompatible use in an area surrounding 
the airport, the airport operator shall submit a 
revised noise exposure map to the Secretary 
showing the new noncompatible use. 
§47504. Noiu compatibility progra,.. 

(a) SUBMISSIONS.-(1) An airport operator that 
submitted a noise exposure map and related in
formation under section 47503(a) of this title 
may submit a noise compatibility program to the 
Secretary of Transportation after-

( A) consulting with public agencies and plan
ning authorities in the area surrounding the 
airport, United States Government officials hav
ing local responsibility for the airport, and air 
carriers using the airport; and 

(B) notice and an opportunity tor a public 
hearing. 

(2) A program submitted under paragraph (1) 
of this subsection shall state the measures the 
operator has taken or proposes to take to reduce 
existing noncompatible uses and prevent intro
ducing additional noncompatible uses in the 
area covered by the map. The measures may in
clude-

(A) establishing a preferential runway system; 
(B) restricting the use of the airport by a type 

or class of aircraft because of the noise charac
teristics of the aircraft: 

(C) constructing barriers and acoustical 
shielding and soundproofing public buildings; 

(D) using flight procedures to control the op
eration of aircraft to reduce exposure of individ
uals to noise in the area surrounding the air
port; and 

(E) acquiring land, air rights, easements, de
velopment rights, and other interests to ensure 
that the property will be used in ways compat
ible with airport operations. 

(b) APPROVALS.-(1) The Secretary shall ap
prove or disapprove a program submitted under 
subsection (a) of this section (except as the pro
gram is related to flight procedures referred to 
in subsection (a)(2)(D) of this section) not later 
than 180 days after receiving it. The Secretary 
shall approve the program (except as the pro
gram is related to flight procedures referred to 
in subsection (a)(2)(D)) if the program-

( A) does not place an unreasonable burden on 
interstate or foreign commerce; 

(B) is reasonably consistent with achieving 
the goal of reducing noncompatible uses and 

preventing the introduction of additional 
noncompatible uses; and 

(C) provides tor necessary revisions because of 
a revised map submitted under section 47503(b) 
of this title. 

(2) A program (except as the program is relat
ed to flight procedures referred to in subsection 
(a)(2)(D) ot this section) is deemed to be ap
proved if the Secretary does not act within the 
180-day period. 

(3) The Secretary shall submit any part of a 
program related to flight procedures referred to 
in subsection (a)(2)(D) of this section to the Ad
ministrator of the Federal Aviation Administra
tion. The Administrator shall approve or dis
approve that part of the program. 

(c) GRANTS.-(1) The Secretary may incur ob
ligations to make grants from amounts available 
under section 48103 ot this title to carry out a 
project under a part of a noise compatibility 
program approved under subsection (b) of this 
section. A grant may be made to-

(A) an airport operator submitting the pro
gram; 

(B) a unit of local government in the area sur
rounding the airport, if the Secretary decides 
the unit is able to carry out the project; 

(C) an airport operator or unit of local gov
ernment referred to in clause (A) or (B) of this 
paragraph to carry out any part of a program 
developed before February 18, 1980, or before im
plementing regulations were prescribed, if the 
Secretary decides the program is substantially 
consistent with reducing existing noncompatible 
uses and preventing the introduction of addi
tional noncompatible uses and the purposes of 
this chapter will be furthered by promptly car
rying out the program; and 

(D) an airport operator or unit of local gov
ernment referred to in clause (A) or (B) of this 
paragraph to soundproof a public building in 
the noise impact area surrounding the airport 
that is used primarily tor educational or medical 
purposes and that the Secretary decides is ad
versely attected by airport noise. 

(2) An airport operator may agree to make a 
grant made under paragraph (l)(A) of this sub
section available to a public agency in the area 
surrounding the airport if the Secretary decides 
the agency is able to carry out the project. 

(3) The Government's share of a project for 
which a grant is made under paragraph (1) of 
this subsection is the greater of-

( A) 80 percent of the cost of the project; or 
(B) the Government's share that would apply 

if the amounts available tor the project were 
made available under subchapter I ot chapter 
471 of this title tor a project at the airport. 

(4) The provisions of subchapter I of chapter 
471 of this title related to grants apply to a 
grant made under this chapter, except-

( A) section 47109 (a) and (b) of this title; and 
(B) any provision that the Secretary decides is 

inconsistent with, or unnecessary to carry out, 
this chapter. 

(d) GOVERNMENT RELIEF FROM LIABILITY.
The Government is not liable for damages from 
aviation noise because of action taken under 
this section. 
§47565. Airport noiBe compatibility pwnning 

grant• 
(a) GENERAL AUTHORITY.-The Secretary of 

Transportation may make a grant to a sponsor 
of an airport to develop, for planning purposes, 
information necessary to prepare and submit-

(1) a noise exposure map and related informa
tion under section 47503 of this title, including 
the cost of obtaining the information; or 

(2) a noise compatibility program under sec
tion 47504 of this title. 

(b) AVAILABILITY OF AMOUNTS AND GOVERN
MENT'S SHARE OF COSTS.-A grant under sub
section (a) ot this section may be made from 
amounts available under section 48103 of this 
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title. The United States Government's share of 
the grant is the percent tor which a project tor 
airport development at an airport would be eli
gible under section 47109 (a) and (b) of this title. 
§47506. LimitatWn.• on. recovering damage• 

for n.oiBe 
(a) GENERAL LIMITATIONS.-A person acquir

ing an interest in property after February 18, 
1980, in an area surrounding an airport tor 
which a noise exposure map has been submitted 
under section 47503 of this title and having ac
tual or constructive knowledge of the existence 
of the map may recover damages, tor noise at
tributable to the airport only if, in addition to 
any other elements tor recovery of damages, the 
person shows that-

(1) after acquiring the interest, there was a 
significant-

( A) change in the type or frequency of aircraft 
operations at the airport; 

(B) change in the airport layout; 
(C) change in flight patterns; or 
(D) increase in nighttime operations; and 
(2) the damages resulted {rom the change or 

increase. 
(b) CONSTRUCTIVE KNOWLEDGE.-Constructive 

knowledge of the existence of a map under sub
section (a) of this section shall be imputed, at a 
minimum, to a person if-

(1) before the person acquired the interest, no
tice of the existence of the map was published at 
least 3 times in a newspaper ot general circula
tion in the county in which the property is lo
cated; or 

(2) the person is given a copy of the map when 
acquiring the interest. 
§47607. Non.admi .. ibiUty of n.oi~~e ~ure 

map an.d related information. a evidence 
No part ot a noise exposure map or related in

formation described in section 47503 of this title 
that is submitted to, or prepared by, the Sec
retary of Transportation and no part of a list of 
land uses the Secretary identifies as normally 
compatible with various exposures of individuals 
to noise may be admitted into evidence or used 
tor any other purpose in a civil action asking 
for relief tor noise resulting from the operation 
of an airport. 
§47608. Noue •tan.dardB for air carrie,.. an.d 

foreign. alr carrie,.. providing foreign. air 
tralulporlation. 
(a) GENERAL REQUIREMENTS.-The Secretary 

of Transportation shall require each air carrier 
and foreign air carrier providing foreign air 
transportation to comply with noise standards-

(/) the Secretary prescribes tor new subsonic 
aircraft under regulations of the Secretary in ef
fect on January 1, 1977; or 

(2) of the International Civil Aviation Organi
zation that are substantially compatible with 
standards of the Secretary tor new subsonic air
craft under regulations of the Secretary at parts 
36 and 91 of title 14, Code of Federal Regula
tions, prescribed between January 2, 1977, and 
January 1, 1982. 

(b) COMPLIANCE AT PHASED RATE.-The Sec
retary shall require each air carrier and foreign 
air carrier providing foreign air transportation 
to comply with the noise standards at a phased 
rate similar to the rate tor aircraft registered in 
the United States. 

(C) NONDISCRIMINATION.-The requirement for 
air carriers providing foreign air transportation 
may not be more stringent than the requirement 
tor foreign air carriers. 

SUBCHAPTER II-NATIONAL AVIATION 
NOISE POLICY 

§47521. Fin.din.g• 
Congress finds that-
(1) aviation noise management is crucial to 

the continued increase in airport capacity; 
(2) community noise concerns have led to un

coordinated and inconsistent restrictions on 

aviation that could impede the national air 
transportation system; 

(3) a noise policy must be carried out at the 
national level; 

(4) local interest in aviation noise manage
ment shall be considered in determining the na
tional interest; 

(5) community concerns can be alleviated 
through the use of new technology aircraft and 
the use of revenues, including those available 
from passenger facility tees, tor noise manage
ment; 

(6) revenues controlled by the United States 
Government can help resolve noise problems and 
carry with them a responsibility to the national 
airport system; 

(7) revenues derived from a passenger facility 
fee may be applied to noise management and in
creased airport capacity; and 

(8) a precondition to the establishment and 
collection of a passenger facility tee is the pre
scribing by the Secretary of Transportation of a 
regulation establishing procedures tor reviewing 
airport noise and access restrictions on oper
ations of stage 2 and stage 3 aircraft. 
§475ZZ. Definition. 

In this subchapter-
(1) "air carrier", "air transportation", and 

"United States" have the same meanings given 
those terms in section 40102(a) of this title. 

(2) "stage 3 noise levels" means the stage 3 
noise levels in part 36 of title 14, Code of Federal 
Regulations, in effect on November 5, 1990. 
§47523. National avi4tion. n.oue policy 

(a) GENERAL REQUIREMENTS.-Not later than 
July 1, 1991, the Secretary of Transportation 
shall establish by regulation a national aviation 
noise policy that considers this subchapter, in
cluding the phaseout and nonaddition of stage 
2 aircraft as provided in this subchapter and 
dates tor carrying out that policy and reporting 
requirements consistent with this subchapter 
and law existing as of November 5, 1990. 

(b) DETAILED ECONOMIC ANALYSIS.-The pol
icy shall be based on a detailed economic analy
sis of the impact of the phaseout date tor stage 
2 aircraft on competition in the airline industry, 
including-

(1) the ability of air carriers to achieve capac
ity growth consistent with the projected rate of 
growth tor the airline industry; 

(2) the impact ot competition in the airline 
and air cargo industries; 

(3) the impact on nonhub and small commu
nity air service; and 

(4) the impact on new entry into the airline 
industry. 

(c) RECOMMENDATIONS TO CONGRESS.-Not 
later than July 1, 1991, the Secretary shall sub
mit to Congress recommendations on-

(1) the need tor changes in the standards and 
procedures governing the rights of State and 
local governments, including airport authorities, 
to restrict aircraft operations to limit aircraft 
noise; . 

(2) the need tor changes in the standards and 
procedures governing civil actions by persons 
adversely affected by aircraft noise; 

(3) the need tor changes in the standards and 
procedures tor United States Government regu
lation of airspace (including the pattern of oper
ations tor the air traffic control system) to take 
better account of environmental effects; 

(4) the need tor changes in the Government 
program providing assistance tor noise abate
ment planning and programs, including the 
need tor greater incentives or mandatory re
quirements tor local restrictions on the use ot 
land affected by aircraft noise; 

(5) whether any changes in policy rec
ommended in clauses (1H4) of this subsection 
should be carried out through regulatory, ad
ministrative, or legislative action; and 

(6) specific legislative proposals necessary to 
carry out the national aviation noise policy. 
§47524. Airport n.oiBe an.d acceN re.triction. 

revU!w program 
(a) GENERAL REQUIREMENTS.-The national 

aviation noise policy established under section 
47523 of this title shall provide tor establishing 
by regulation a national program tor reviewing 
airport noise and access restrictions on the oper
ation of stage 2 and stage 3 aircraft. The pro
gram shall provide tor adequate public notice 
and opportunity tor comment on the restric
tions. 

(b) STAGE 2 AIRCRAFT.-Except as provided in 
subsection (d) of this section, an airport noise or 
access restriction may include a restriction on 
the operation of stage 2 aircraft proposed after 
October 1, 1990, only if the airport operator pub
lishes the proposed restriction and prepares and 
makes available tor public comment at least 180 
days before the effective date of the proposed re
striction-

(1) an analysis of the anticipated or actual 
costs and benefits of the existing or proposed re
striction; 

(2) a description of alternative restrictions; 
(3) a description ot the alternative measures 

considered that do not involve aircraft restric
tions; and 

(4) a comparison ot the costs and benefits of 
the alternative measures to the costs and bene
fits of the proposed restriction. 

(c) STAGE 3 AIRCRAFT.-(1) Except as provided 
in subsection (d) of this section, an airport noise 
or access restriction on the operation of stage 3 
aircraft not in effect on October 1, 1990, may be
come effective only if the restriction has been 
agreed to by the airport proprietor and all air
craft operators or has been submitted to and ap
proved by the Secretary of Transportation after 
an airport or aircraft operator's request tor ap
proval as provided by the program established 
under this section. Restrictions to which this 
paragraph applies include-

( A) a restriction on noise levels generated on 
either a single event or cumulative basis; 

(B) a restriction on the total number ot stage 
3 aircraft operations; 

(C) a noise budget or noise allocation program 
that would include stage 3 aircraft; 

(D) a restriction on hours of operations; and 
(E) any other restriction on stage 3 aircraft. 
(2) Not later than 180 days after the Secretary 

receives an airport or aircraft operator's request 
tor approval of an airport noise or access re
striction on the operation of a stage 3 aircraft, 
the Secretary shall approve or disapprove the 
restriction. The Secretary may approve the re
striction only if the Secretary finds on the basis 
of substantial evidence that-

( A) the restriction is reasonable, nonarbitrary, 
and nondiscriminatory; 

(B) the restriction does not create an unrea
sonable burden on interstate or foreign com
merce; 

(C) the restriction is not inconsistent with 
maintaining the sate and efficient use of the 
navigable airspace; 

(D) the restriction does not conflict with a law 
or regulation of the United States; 

(E) an adequate opportunity has been pro
vided tor public comment on the restriction; and 

(F) the restriction does not create an unrea
sonable burden on the national aviation system. 

(3) Paragraphs (1) and (2) of this subsection 
do not apply if the Administrator of the Federal 
Aviation Administration, before November 5, 
1990, has formed a working group (outside the 
process established by part 150 of title 14, Code 
ot Federal Regulations) with a local airport op
erator to examine the noise impact of air traffic 
control procedure changes at the airport. If an 
agreement on noise reductions at that airport is 
made between the airport proprietor and an air 
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carrier or air carriers that are a majority of the 
air carriers using the airport, this subsection ap
plies only to a local action to enforce the agree
ment. 

( 4) The Secretary may reevaluate an airport 
noise or access restriction previously agreed to 
or approved under this subsection on request of 
an aircraft operator able to demonstrate to the 
satisfaction of the Secretary that there has been 
a change in the noise environment of the af
fected airport that justifies a reevaluation. The 
Secretary shall establish by regulation proce
dures for conducting a reevaluation. A reevalu
ation-

( A) shall be based on the criteria in paragraph 
(2) of this subsection; and 

(B) may be conducted only after 2 years after 
a decision under paragraph (2) ot this sub
section has been made. 

(d) NONAPPLICATION.-Subsections (b) and (c) 
of this section do not apply to-

(1) a local action to enforce a negotiated or 
executed airport noise or access agreement be
tween the airport operator and the aircraft op
erators in effect on November 5, 1990; 

(2) a local action to enforce a negotiated or 
executed airport noise or access restriction 
agreed to by the airport operator and the air
craft operators before November 5, 1990; 

(3) an intergovernmental agreement including 
an airport noise or access restriction in effect on 
November 5, 1990; 

(4) a subsequent amendment to an airport 
noise or access agreement or restriction in effect 
on November 5, 1990, that does not reduce or 
limit aircraft operations or affect aircraft safety; 

(5)(A) an airport noise or access restriction 
adopted by an airport operator not later than 
October 1, 1990, and stayed as of October 1, 1990, 
by a court order or as a result ot litigation, if 
any part of the restriction is subsequently al
lowed by a court to take effect; or 

(B) a new restriction imposed by an airport 
operator to replace any part of a restriction de
scribed in subclause (A) of this clause that is 
disallowed by a court, if the new restriction 
would not prohibit aircraft operations in effect 
on November 5, 1990; or 

(6) a local action that represents the adoption 
of the final part of a program of a staged airport 
noise or access restriction if the initial part of 
the program was adopted during 1988 and was 
in effect on November 5, 1990. 

(e) GRANT LIMITATIONS.-Beginning on the 
91st day after the Secretary prescribes a regula
tion under subsection (a) of this section, a spon
sor of a facility operating under an airport noise 
or access restriction on the operation of stage 3 
aircraft that first became effective after October 
1, 1990, is eligible for a grant under section 47104 
of this title and is eligible to impose a passenger 
tactlity tee under section 40117 of this title only 
if the restriction has been-

(1) agreed to by the airport proprietor and air
craft operators; 

(2) approved by the Secretary as required by 
subsection (c)(l) ot this section; or 

(3) rescinded. 
§47525. Decuion about airport noise and ac

cess restrictions on certain stage 2 aircra/f 
The Secretary of Transportation shall conduct 

a study and decide on the application of section 
47524(a)-(d) of this title to airport noise and ac
cess restrictions on the operation of stage 2 air
craft with a maximum weight of not more than 
75,000 pounds. In making the decision, the Sec
retary shall consider-

(]) noise levels produced by those aircraft rel
ative to other aircraft: 

(2) the benefits to general aviation and the 
need for efficiency in the national air transpor
tation system; 

(3) the differences in the nature of operations 
at airports and the areas immediately surround
ing the airports; 

(4) international standards and agreements on 
aircraft noise; and 

(5) other factors the Secretary considers nec
essary. 
§47526. Limitations for noncomplying airport 

noise and acceu restrictions 
Unless the Secretary of Transportation is sat

isfied that an airport is not imposing an airport 
noise or access restriction not in compliance 
with this subchapter, the airport may not-

(1) receive money under subchapter I of chap
ter 471 of this title; or 

(2) impose a passenger facility tee under sec
tion 40117 of this title. 
§47527. Liability of the United States Govern

ment for noise da.mages 
When a proposed airport noise or access re

striction is disapproved under this subchapter, 
the United States Government shall assume li
ability tor noise damages only to the extent that 
a taking has occurred as a direct result of the 
disapproval. The United States Claims Court 
has exclusive jurisdiction of a civil action under 
this section. 
§47528. Prohibition on operating certain air

cra/f not complying with stage 8 noise leveZ. 
(a) PROHIBITION.-Except as provided in sub

section (b) of this section and section 47530 of 
this title, a person may operate after December 
31, 1999, a civil subsonic turbojet with a maxi
mum weight of more than 75,000 pounds to or 
from an airport in the United States only if the 
Secretary of Transportation finds that the air
craft complies with the stage 3 noise levels. 

(b) WAIVERS.-(1) If, not later than July 1, 
1999, at least 85 percent of the aircraft used by 
an air carrier to provide air transportation com
ply with the stage 3 noise levels, the carrier may 
apply tor a waiver of subsection (a) of this sec
tion tor the remaining aircraft used by the car
rier to provide air transportation. The applica
tion must be filed with the Secretary not later 
than January 1, 1999, and must include a plan 
with firm orders tor making all aircraft used by 
the carrier to provide air transportation comply 
with the noise levels not later than December 31, 
2003. 

(2) The Secretary may grant a waiver under 
this subsection if the Secretary finds it would be 
in the public interest. In making the finding, the 
Secretary shall consider the effect of granting 
the waiver on competition in the air carrier in
dustry and on small community air service. 

(3) A waiver granted under this subsection 
may not permit the operation of stage 2 aircraft 
in the United States after December 31, 2003. 

(c) SCHEDULE FOR PHASED-IN COMPLIANCE.
The Secretary shall establish by regulation a 
schedule for phased-in compliance with sub
section (a) of this section. The phase-in period 
shall begin on November 5, 1990, and end before 
December 31, 1999. The regulations shall estab
lish interim compliance dates. The schedule tor 
phased-in compliance shall be based on-

(1) a detailed economic analysis of the impact 
of the phaseout date tor stage 2 aircraft on com
petition in the airline industry, including-

( A) the ability of air carriers to achieve capac
ity growth consistent with the projected rate of 
growth tor the airline industry; 

(B) the impact of competition in the airline 
and air cargo industries; 

(C) the impact on nonhub and small commu
nity air service; and 

(D) the impact on new entry into the airline 
industry; and 

(2) an analysis of the impact of aircraft noise 
on individuals residing near airports. 

(d) ANNUAL REPORT.-Beginning with cal
endar year 1992-

(1) each air carrier shall submit to the Sec
retary an annual report on the progress the car
rier is making toward complying with the re-

quirements of this section and regulations pre
scribed under this section; and 

(2) the Secretary shall submit to Congress an 
annual report on the progress being made to
ward that compliance. 
§47529. Nonaddition rule 

(a) GENERAL LIMITATIONS.-Except as pro
vided in subsection (b) of this section and sec
tion 47530 of this title, a person may operate a 
civil subsonic turbojet aircraft with a maximum 
weight of more than 75,000 pounds that is im
ported into the United States after November 4, 
1990, only if the aircraft-

(]) complies with the stage 3 noise levels; or 
(2) was purchased by the person importing the 

aircraft into the United States under a written 
contract made before November 5, 1990. 

(b) EXEMPTIONS.-The Secretary of Transpor
tation may provide an exemption from sub
section (a) of this section to permit a person to 
obtain modifications to an aircraft to meet the 
stage 3 noise levels. 

(c) AIRCRAFT DEEMED NOT IMPORTED.-ln 
this section, an aircraft is deemed not to have 
been imported into the United States if the air
craft-

(1) was owned on November 5, 1990, by-
( A) a corporation, trust, or partnership orga

nized under the laws of the United States or a 
State (including the District of Columbia); 

(B) an individual who is a citizen of the Unit
ed States; or 

(C) an entity that is owned or controlled by a 
corporation, trust, partnership, or individual 
described in subclause (A) or (B) of this clause; 
and 

(2) enters the United States not later than 6 
months after the expiration of a lease agreement 
(including any extension) between an owner de
scribed in clause (1) of this subsection and a for
eign air carrier. 
§47680. Nonapplication of •ections 47528 and 

47529 to aircra/f outside the 48 contiguous 
State• 
Sections 47528 and 47529 of this title do not 

apply to aircraft used only to provide air trans
portation outside the 48 contiguous States. A 
civil subsonic turbojet aircraft with a maximum 
weight of more than 75,000 pounds that is im
ported into a noncontiguous State or a territory 
or possession of the United States after Novem
ber 4, 1990, may be used to provide air transpor
tation in the 48 contiguous States only if the 
aircraft complies with the stage 3 noise levels. 
§47681. Penalties for violating sections 

47528-47680 
A person violating sections 47528, 47529, or 

47530 of this title or a regulation prescribed 
under those sections is subject to the same civil 
penalties and procedures under chapter 463 of 
this title as a person violating section 44701 (a) 
or (b) or 44702-44716 of this title. 
§47582. Judicial review 

An action taken by the Secretary of Transpor
tation under section 47528-47531 of this title is 
subject to judicial review as provided under sec
tion 46110 of this title. 
§47588. Relationship to other laws 

Except as provided by section 47524 of this 
title, this subchapter does not affect-

(1) law in effect on November 5, 1990, on air
port noise or access restrictions by local authori
ties; 

(2) any proposed airport noise or access re
striction at a general aviation airport if the air
port proprietor has formally initiated a regu
latory or legislative process before October 2, 
1990; or 

(3) the authority of the Secretary of Transpor
tation to seek and obtain legal remedies the Sec
retary considers appropriate, including injunc
tive relief. 
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PART C-FINANCING 

CHAPTER 481--MRPORT AND AIRWAY 
TRUST FUND AUTHORIZATIONS 

Sec. 
48101. Air navigation facilities. 
48102. Research and development. 
48103. Airport planning and development and 

noise compatibility planning and 
programs. 

48104. Certain direct costs and joint air naviga-
tion services. 

48105. Weather reporting services. 
48106. Airway science curriculum grants. 
48107. Civil aviation security research and de

velopment. 
48108. Availability and uses of amounts. 
48109. Submission of budget information and 

legislative recommendations and 
comments. 

§48101. Air navigation fadlitie• 
(a) AUTHORIZATION OF APPROPRIATIONS.-Not 

more than a total of $5,500,000,000 may be ap
propriated to the Secretary of Transportation 
tor the fiscal years ending September 30, 1991, 
and 1992, out of the Airport and Airway Trust 
Fund established under section 9502 of the In
ternal Revenue Code of 1986 (26 U.S.C. 9502) to 
acquire, establish, and improve air navigation 
facilities under section 44502(a)(1)(A) of this 
title. 

(b) AVAILABILITY OF AMOUNTS.-Amounts ap
propriated under this section remain available 
until expended. 
§48102. &HOrCh and tkvewpment 

(a) AUTHORIZATION OF APPROPRIAT/ONS.-Not 
more than the following amounts may be appro
priated to the Secretary of Transportation for 
the rlScal year ending September 30, 1992, out of 
the Airport and Airway Trust Fund established 
under section 9502 of the Internal Revenue Code 
of 1986 (26 U.S.C. 9502) to carry out sections 
44504, 44505, 44507, 44509, and 44511-44513 of this 
title: 

(1) $135,800,000 for air traffic control projects 
and activities; 

(2) $19,100,000 tor air traffic control advanced 
computer projects and activities; 

(3) $3,400,000 tor navigation projects and ac
tivities; 

(4) $9,700,000 tor aviation weather projects 
and activities; 

(5) $16,500,000 tor aviation medicine projects 
and activities; 

(6) $70,100,000 tor aircraft safety projects and 
activities; and 

(7) $5,400,000 tor environmental projects and 
activities. 

(b) AVAILABILITY FOR AVIATION RESEARCH 
GRANTS.-At least 3 percent of the amounts 
made available under subsection (a) of this sec
tion for a fiscal year shall be available to the 
Administrator of the Federal Aviation Adminis
tration to make grants under section 44511 of 
this title. 

(c) TRANSFERS BETWEEN CATEGORIES.-(!) Not 
more than 10 percent of the net amount author
ized tor a category of projects and activities in 
a fiscal year under subsection (a) of this section 
may be transferred to or from that category in 
that fiscal year. 

(2) The Secretary may transfer more than 10 
percent of an authorized amount to or from a 
category only after-

( A) submitting a written explanation of the 
proposed transfer to the Committees on Science, 
Space, and Technology and Appropriations of 
the House of Representatives and the Commit
tees on Commerce, Science, and Transportation 
and Appropriations of the Senate; and 

(B) 30 days have passed after the explanation 
is submitted or each Committee notifies the Sec
retary in writing that it does not object to the 
proposed trans/llr. 

(d) AIRPORT CAPACITY RESEARCH AND DEVEL
OPMENT.-(]) Of the amounts made available 
under subsection (a) of this section, at least 
$25,000,000 may be appropriated each fiscal year 
tor research and development under section 
44505 (a) and (c) of this title on preserving and 
enhancing airport capacity, including research 
and development on improvements to airport de
sign standards, maintenance, safety, operations, 
and environmental concerns. 

(2) The Secretary shall submit to the Commit
tees on Science, Space, and Technology and 
Public Works and Transportation of the House 
of Representatives and the Committee on Com
merce, Science, and Transportation of the Sen
ate a report on expenditures made under para
graph (1) of this subsection tor each fiscal year. 
The report shall be submitted not later than 60 
days after the end of the fiscal year. 

(e) AIR TRAFFIC CONTROLLER PERFORMANCE 
RESEARCH.-Necessary amounts may be appro
priated to the Secretary out of amounts in the 
Fund available tor research and development to 
conduct research under section 44506 of this 
title. 

(f) A VA/LABILITY OF AMOUNTS.-Amounts ap
propriated under subsection (a) of this section 
remain available until expended. 
§48108. Airport planning and tkvewpment 

and not-e compatibility planning and pro
gram. 
Not more than a total of $13,916,700,000 is 

available to the Secretary of Transportation for 
the fiscal years ending September 30, 1982-1992, 
out of the Airport and Airway Trust Fund es
tablished under section 9502 of the Internal Rev
enue Code of 1986 (26 U.S.C. 9502) to make 
grants for airport planning and airport develop
ment under section 47104 of this title, airport 
noise compatibility planning under section 
47505(a)(2) of this title, and carrying out noise 
compatibility programs under section 47504(c) of 
this title. 
§48104. Certain direct c~t• and joint air 

navigation urvice• 
(a) AUTHORIZATION OF APPROPRIAT/ONS.-Ex

cept as provided in this section, the balance of 
the money available in the Airport and Airway 
Trust Fund established under section 9502 of the 
Internal Revenue Code of 1986 (26 U.S.C. 9502) 
may be appropriated out of the Fund for-

(1) direct costs the Secretary of Transpor
tation incurs to flight check, operate, and main
tain air navigation facilities referred to in sec
tion 44502(a)(1)(A) of this title safely and effi
ciently; and 

(2) the costs of services provided under inter
national agreements related to the joint financ
ing of air navigation services assessed against 
the United States Government. 

(b) LIMITATION.-The amount that may be ap
propriated out of the Fund for the fiscal year 
ending September 30, 1992, may not be more 
than an amount equal to-

(1) 75 percent of the amount made available 
under sections 106(k) and 48101-48103 of this 
title tor that fiscal year; less 

(2) the amount made available under sections 
48101-48103 of this title tor that fiscal year. 
§48105. Weather reporting urvice• 

The Secretary of Transportation may expend 
from amounts available under section 48104 of 
this title not more than $35,389,000 tor the fiscal 
year ending September 30, 1992, to reimburse the 
Secretary of Commerce tor the cost of providing 
weather reporting services. 
§48106. Airway •cience curriculum grant. 

Amounts are available from the Airport and 
Airway Trust Fund established under section 
9502 of the Internal Revenue Code of 1986 (26 
U.S.C. 9502) to carry out section 44510 of this 
title. The amounts remain available until ex
pended as provided by law. 

§48107. Civil aviation •ecurity reNareh and 
tkvewpment 
After the review under section 44912(b) of this 

title is completed, necessary amounts may be ap
propriated to the Administrator of the Federal 
Aviation Administration out of the Airport and 
Airway Trust Fund established under section 
9502 of the Internal Revenue Code of 1986 (26 
U.S.C. 9502) to make grants under section 
44912(a)(4)(A). 
§48108. Availability and run of amount• 

(a) AVAILABILITY OF AMOUNTS.-Amounts 
equal to the amounts authorized under sections 
48101-48105 of this title remain in the Airport 
and Airway Trust Fund established under sec
tion 9502 of the Internal Revenue Code of 1986 
(26 U.S.C. 9502) until appropriated for the pur
poses of sections 48101-48105. 

(b) LIMITATIONS ON USES.-(1) Amounts in the 
Fund may be appropriated only to carry out a 
program or activity referred to in this chapter. 

(2) Amounts in the Fund may be appropriated 
tor administrative expenses of the Department of 
Transportation or a component of the Depart
ment only to the extent authorized by section 
48104 ofthis title. 

(c) LIMITATION ON OBLIGATING OR EXPENDING 
AMOUNTS.-In a fiscal year beginning after Sep
tember 30, 1992, the Secretary of Transportation 
may obligate or expend an amount appropriated 
out of the Fund under section 48104 of this title 
only if a law expressly amends section 48104. 
§48109. Submi••ion of budget information 

and lei{Ulative recommendatiom and com· 
ment• 
When the Administrator of the Federal Avia

tion Administration submits to the Secretary of 
Transportation, the President, or the Director of 
the Office of Management and Budget any 
budget information, legislative recommendation, 
or comment on legislation about amounts au
thorized in section 48101 or 48102 of this title, 
the Administrator concurrently shall submit a 
copy of the information, recommendation, or 
comment to the Speaker of the House of Rep
resentatives, the Committees on Public Works 
and Transportation and Appropriations of the 
House, the President of the Senate, and the 
Committees on Commerce, Science, and Trans
portation and Appropriations of the Senate. 

Sec. 

PART D-MISCELLANEOUS 
CHAPTER 491~UY-AMERICAN 

PREFERENCES 

49101. Buying goods produced in the United 
States. 

49102. Restricting contract awards because of 
discrimination against United 
States goods or services. 

49103. Contract preference for domestic firms. 
49104. Restriction on airport projects using 

products or services of foreign 
countries denying fair market op
portunities. 

49105. Fraudulent use of "Made in America" 
label. 

§49101. Buying good. produced in the United 
State• 
(a) PREFERENCE.-The Secretary of Transpor

tation may obligate an amount that may be ap
propriated to carry out section 106(k), 
44502(a)(2), or 44509, subchapter I of chapter 471 
(except sections 47106(g) and 47127) , or chapter 
493 (except sections 49302(e), 49306, and 49307) of 
this title or subtitle B of title IX of the Omnibus 
Budget Reconciliation Act of 1990 (Public Law 
101-508, 104 Stat. 1388-353) for a project only if 
steel and manufactured goods used in the 
project are produced in the United States. 

(b) NONAPPLICAT/ON.-(1) Subsection (a) of 
this section does not apply if the Secretary finds 
that-
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(A) applying subsection (a) would be incon

sistent with the public interest; 
(B) the steel and goods produced in the Unit

ed States are not produced in a sufficient and 
reasonably available amount or are not of a sat
isfactory quality: 

(C) when procuring a facility or equipment 
under subchapter I of chapter 471 (except sec
tions 47106(g) and 47127) or chapter 493 (except 
sections 49302(e), 49306, and 49307) of this title-

(i) the cost of components and subcomponents 
produced in the United States is more than 60 
percent of the cost of all components ot the fa
cility or equipment; and 

(ii) final assembly ot the facility or equipment 
has occurred in the United States; or 

(D) including domestic material will increase 
the cost of the overall project by more than 25 
percent. 

(2) In paragraph (l)(C)(i) of this subsection , 
labor costs involved in final assembly are not in
cluded in calculating the cost of components. 
§49102. &•tricting contrcu:t award. becaue 

of di8crlmination again•t United State• 
goocl. or aervicea 
A person or enterprise domiciled or operating 

under the laws of a foreign country may not 
make a contract or subcontract under subtitle B 
of title IX of the Omnibus Budget Reconciliation 
Act of 1990 (Public Law 101-508, 104 Stat. 1388-
353) if the government of that country unfairly 
maintains, in government procurement, a sig
nificant and persistent pattern of discrimination 
against United States goods or services that re
sults in identifiable harm to United States busi
nesses, that the President identifies under sec
tion 305(g)(l)(A) o[ the Trade Agreements Act of 
1979 (19 U.S.C. 2515(g)(l)(A)). 
§49103. Contrcu:t preference for dome•tic 

firnu 
(a) DEFINITIONS.-ln this section-
(1) "domestic firm" means a business entity 

incorporated, and conducting business, in the 
United States. 

(2) "foreign firm" means a business entity not 
described in clause (1) of this subsection. 

(b) PREFERENCE.-Subject to subsections (c) 
and (d) of this section, the Administrator of the 
Federal Aviation Administration may make, 
with a domestic firm, a contract related to a 
grant made under section 44511, 44512, or 44513 
of this title that, under competitive procedures, 
would be made with a foreign firm, if-

( I) the Administrator decides, and the Sec
retary of Commerce and the United States Trade 
Representative concur, that the public interest 
requires making the contract with the domestic 
firm, considering United States international ob
ligations and trade relations; 

(2) the difference between the bids submitted 
by the foreign firm and the domestic firm is not 
more than 6 percent; 

(3) the final product of the domestic firm will 
be assembled completely in the United States; 
and 

(4) at least 51 percent of the final product ot 
the domestic firm will be produced in the United 
States. 

(c) NONAPPLICATION.-Subsection (b) of this 
section does not apply if-

(1) compelling national security consider
ations require that subsection (b) of this section 
not apply: or 

(2) the Trade Representative decides that 
making the contract would violate the General 
Agreement on Tariffs and Trade or an inter
national agreement to which the United States 
is a party. 

(d) APPLICATION TO CERTAIN GRANTS.-This 
section applies only to a contract related to a 
grant made under section 44511 , 44512, or 44513 
ot this title [or which-

(1) an amount is authorized by section 
47702(a), (b), or (d) ot this title to be made avail
able; and 

(2) a solicitation [or bid is issued after Novem
ber 5, 1990. 

(e) REPORT.-The Administrator shall submit 
a report to Congress on-

(1) contracts to which this section applies that 
are made with foreign firms in the fiscal years 
ending September 30, 1991, and 1992; 

(2) the number of contracts that meet the re
quirements of subsection (b) of this section, but 
that the Trade Representative decides would 
violate the General Agreement on Tariffs and 
Trade or an international agreement to which 
the United States is a party; and 

(3) the number of contracts made under this 
section. 
§49104. &atriction on airport project• uin.g 

product• or aervicea of foreign countriea tk
nying fair market opportunitiea 
(a) DEFINITION AND RULES FOR CONSTRUING 

SECTION.-ln this section-
(1) "project" has the same meaning given that 

term in section 47102 of this title. 
(2) each foreign instrumentality and each ter

ritory and possession of a foreign country ad
ministered separately [or customs purposes is a 
separate foreign country. 

(3) an article substantially produced or manu
factured in a foreign country is a product of the 
country. 

( 4) a service provided by a person that is a na
tional of a foreign country or that is controlled 
by a national ot a foreign country is a service 
of the country. 

(b) LIMITATION ON USE OF AVAILABLE 
AMOUNTS.-(1) An amount made available under 
subchapter I of chapter 471 of this title (except 
sections 47106(g) and 47127) may not be used [or 
a project that uses a product or service of a for
eign country during any period the country is 
on the list maintained by the United States 
Trade Representative under subsection (d)(l) of 
this section. 

(2) Paragraph (1) of this subsection does not 
apply when the Secretary of Transportation de
cides that-

( A) applying paragraph (1) to the product, 
service, or project is not in the public interest; 

(B) a product or service of the same class or 
type and of satisfactory quality is not produced 
or offered in the United States, or in a foreign 
country not listed under subsection (d)(l) of this 
section, in a sufficient and reasonably available 
amount; and 

(C) the project cost will increase by more than 
20 percent if the product or service is excluded. 

(c) DECISIONS ON DENIAL OF FAIR MARKET OP
PORTUNITIES.-Not later than 30 days after are
port is submitted to Congress under section 
18I(b) o[ the Trade Act of 1974 (19 U.S.C. 
2241(b)), the Trade Representative, [or a con
struction project of more than $500,()()() [or which 
the government ot a foreign country supplies 
any part ot the amount, shall decide whether 
the foreign country denies fair market opportu
nities [or products and suppliers of the United 
States in procurement or tor United States bid
ders. In making the decision , the Trade Rep
resentative shall consider information obtained 
in preparing the report and other information 
the Trade Representative considers relevant. 

(d) LIST OF COUNTRIES DENYING FAIR MARKET 
OPPORTUNITIES.-(1) The Trade Representative 
shall maintain a list ot each foreign country the 
Trade Representative finds under subsection (c) 
of this section is denying [air market opportuni
ties. The country shall remain on the list until 
the Trade Representative decides the country 
provides [air market opportunities. 

(2) The Trade Representative shall publish in 
the Federal Register-

( A) annually the list required under para
graph (1) of this subsection; and 

(B) any modification of the list made before 
the next list is published. 

§49105. Fraudulent uae of"Matk in America" 
label 
If the Secretary of Transportation decides 

that a person intentionally affixed a "Made in 
America" label to goods sold in or shipped to the 
United States that are not made in the United 
States, the Secretary shall declare the person in
eligible to receive a contract or grant [rom the 
United States Government related to a contract 
made under subtitle B of title IX of the Omnibus 
Budget Reconciliation Act of 1990 (Public Law 
101-508, 104 Stat. 1388-353) tor not less than 3 
nor more than 5 years. The Secretary may bring 
a civil action to enforce this section in any dis
trict court of the United States. 

SUBTITLE VIII-PIPELINES 
CHAPTER Sec. 
601 . SAFETY ..................... ................ ......... 60101 
603. USER FEES ......................................... 60301 
605. INTERSTATE COMMERCE REGULA-

TION... ....... ............ .......................... 60501 

CHAPTER 601-SAFETY 
Sec. 
60101. Definitions. 
60102. General authority. 
60103. Standards [or liquefied natural gas pipe-

line facilities. 
60104. Requirements and limitations. 
60105. State certifications. 
60106. State agreements. 
60107. State grants. 
60108. Inspection and maintenance. 
60109. Financial responsibility tor liquefied 

natural gas facilities. 
60110. Pipeline facilities hazardous to life and 

property. 
60111. One-call notification sYStems. 
60112. Technical safety standards committees. 
60113. Public education programs. 
60114. Administrative. 
60115. Compliance and waivers. 
60116. Judicial review. 
60117. Enforcement. 
60118. Actions by private persons. 
60119. Civil penalties. 
60120. Criminal penalties. 
60121. Annual reports. 
60122. Authorization of appropriations. 
§60101. Definitiom 

In this chapter-
(1) "existing liquefied natural gas [acility"
(A) means a liquefied natural gas facility tor 

which an application to approve the site, con
struction , or operation of the facility was filed 
before March 1, 1978, with-

(i) the Federal Energy Regulatory Commission 
(or any predecessor); or 

(ii) the appropriate State or local authority, if 
the facility is not subject to the jurisdiction of 
the Commission under the Natural Gas Act (15 
U.S.C. 717 et seq.); but 

(B) does not include a facility on which con
struction is begun after November 29, 1979, with
out the approval. 

(2) "gas" means natural gas, flammable gas, 
or toxic or corrosive gas. 

(3) "gas pipeline facility" includes a pipeline, 
a right of way, a facility, a building, or equip
ment used in transporting gas or treating gas 
during its transportation. 

( 4) " hazardous liquid" means-
( A) petroleum or a petroleum product; and 
(B) a substance the Secretary of Transpor

tation decides may pose an unreasonable risk to 
life or property when transported by a hazard
ous liquid pipeline facility in a liquid state (ex
cept tor liquefied natural gas). 

(5) "hazardous liquid pipeline facility" in
cludes a pipeline, a right of way, a facility, a 
building, or equipment used or intended to be 
used in transporting hazardous liquid. 

(6) '' interstate gas pipeline [acility' '
(A) means a gas pipeline facility-
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(i) used to transport gas; and 
(ii) subject to the jurisdiction of the Commis

sion under the Natural Gas Act (15 U.S.C. 717 et 
seq.); but 

(B) does not include a gas pipeline facility 
transporting gas from an interstate gas pipeline 
in a State to a direct sales customer in that 
State buying gas tor its own consumption. 

(7) "interstate hazardous liquid pipeline facil
ity" means a hazardous liquid pipeline facility 
used to transport hazardous liquid in interstate 
or foreign commerce. 

(8) "interstate or foreign commerce"
( A) related to gas, means commerce-
(i) between a place in a State and a place out

side that State; or 
(ii) that affects any commerce described in 

subclause (A)(i) of this clause; and 
(B) related to hazardous liquid, means com

merce between-
(i) a place in a State and a place outside that 

State; or 
(ii) places in the same State through a place 

outside the State. 
(9) "intrastate gas pipeline facility" means
( A) a gas pipeline facility and transportation 

of gas within a State not subject to the jurisdic
tion of the Commission under the Natural Gas 
Act (15 U.S.C. 717 et seq.); and 

(B) a gas pipeline facility transporting gas 
from an interstate gas pipeline in a State to a 
direct sales customer in that State buying gas 
tor its own consumption. 

(10) "intrastate hazardous liquid pipeline fa
cility" means a hazardous liquid pipeline facil
ity that is not an interstate hazardous liquid 
pipeline facility . 

(11) "liquefied natural gas" means natural 
gas in a liquid or semisolid state. 

(12) "liquefied natural gas accident" means a 
release, burning, or explosion ot liquefied natu
ral gas from any cause, except a release, burn
ing, or explosion that, under regulations pre
scribed by the Secretary, does not pose a threat 
to public health or safety, property, or the envi
ronment. 

(13) "liquefied natural gas conversion" means 
conversion of natural gas into liquefied natural 
gas or conversion of liquefied natural gas into 
natural gas. 

(14) ''liquefied natural gas pipeline facility''
(A) means a gas pipeline facility used tor 

transporting or storing liquefied natural gas, or 
tor liquefied natural gas conversion, in inter
state or foreign commerce; but 

(B) does not include any part of a structure or 
equipment located in navigable waters (as de
fined in section 3 of the Federal Power Act (16 
u.s.c. 796)) . 

(15) "municipality" means a political subdivi
sion ot a State. 

(16) "new liquefied natural gas pipeline facil
ity" means a liquefied natural gas pipeline fa
cility except an existing liquefied natural gas 
pipeline facility . 

(17) "person", in addition to its meaning 
under section 1 of title 1 (except as to societies), 
includes a State, a municipality, and a trustee, 
receiver, assignee, or personal representative of 
a person. 

(18) "pipeline facility " means a gas pipeline 
facility and a hazardous liquid pipeline facility. 

(19) "pipeline transportation" means trans
porting gas and transporting hazardous liquid. 

(20) "State" means a State of the United 
States, the District of Columbia, and Puerto 
Rico. 

(21) "transporting gas"-
( A) means the gathering, transmission, or dis

tribution of gas by pipeline, or the storage of 
gas, in interstate or foreign commerce; but 

(B) does not include gathering gas in a rural 
area outside a populated area designated by the 
Secretary as a nonrural area. 

(22) "transporting hazardous liquid"-
( A) means the movement of hazardous liquid 

by pipeline, or the storage of hazardous liquid 
incidental to the movement of hazardous liquid 
by pipeline, in or affecting interstate or foreign 
commerce; but 

(B) does not include moving hazardous liquid 
through-

(i) gathering lines in a rural area; 
(ii) onshore production, refining, or manufac

turing facilities; or 
(iii) storage or in-plant piping SYStems associ

ated with onshore production, refining, or man
ufacturing facilities. 
§60102. General authority 

(a) MINIMUM SAFETY STANDARDS.-The Sec
retary of Transportation shall prescribe mini
mum safety standards for pipeline transpor
tation and tor pipeline facilities. The stand
ards-

(1) apply to transporters of gas and hazardous 
liquid and to owners and operators ot pipeline 
facilities; 

(2) may apply to the design, installation, in
spection, emergency plans and procedures, test
ing, construction, extension, operation, replace
ment, and maintenance of pipeline facilities; 
and 

(3) may include a requirement that all individ
uals responsible for the operation and mainte
nance of pipeline facilities be tested tor quali
fications and certified to operate and maintain 
those facilities. 

(b) PRACTICABILITY AND SAFETY NEEDS STAND
ARDS.-A standard prescribed under subsection 
(a) of this section shall be practicable and de
signed to meet the need tor gas pipeline safety 
and for safely transporting hazardous liquid. 
Except as provided in section 60103 of this title, 
when prescribing the standard the Secretary 
shall consider-

(1) relevant available-
( A) gas pipeline safety information; or 
(B) hazardous liquid pipeline information; 
(2) the appropriateness of the standard tor the 

particular type of pipeline transportation or fa
cility; 

(3) the reasonableness of the standard; and 
(4) the extent to which the standard will con

tribute to public safety. 
(c) PUBLIC SAFETY PROGRAM REQUIRE

MENTS.-(]) The Secretary shall include in the 
standards prescribed under subsection (a) of this 
section a requirement that an operator of a gas 
pipeline facility participate in a public safety 
program that-

( A) notifies an operator of proposed demoli
tion, excavation, tunneling, or construction 
near or affecting the facili ty; 

(B) requires an operator to identify a pipeline 
facility that may be affected by the proposed 
demolition, excavation , tunneling, or construc
tion , to prevent damaging the facility; and 

(C) the Secretary decides will protect a facility 
adequately against a hazard caused by demoli
tion, excavation, tunneling, or construction. 

(2) To the extent a public safety program re
ferred to in paragraph (1) of this subsection is 
not available, the Secretary shall prescribe 
standards requiring an operator to take action 
the Secretary prescribes to provide services com
parable to services that would be available 
under a public safety program. 

(3) The Secretary may include in the stand
ards prescribed under subsection (a) of this sec
tion a requirement that an operator of a hazard
ous liquid pipeline facility participate in a pub
lic safety program meeting the requirements ot 
paragraph (1) of this subsection or maintain 
and carry out a damage prevention program 
that provides services comparable to services 
that would be available under a public safety 
program. 

(d) FACILITY OPERATION INFORMATION STAND
ARDS.-The Secretary shall prescribe minimum 

standards requiring an operator of a pipeline fa
cility to which this chapter applies to maintain, 
to the extent practicable, information related to 
operating the facility and, when requested, to 
provide the information to the Secretary and an 
appropriate State official. The information shall 
include-

(1) the business name, address, and telephone 
number, including an operations emergency 
telephone number, of the operator; 

(2) accurate maps and a supplementary geo
graphic description that show the location in 
the State of-

( A) major gas pipeline facilities of the opera
or, including transmission lines and significant 

distribution lines; and 
(B) major hazardous liquid pipeline facilities 

of the operator; 
(3) a description of-
( A) the characteristics of the operator's pipe

lines in the State; and 
(B) products transported through the opera

tor's pipelines in the State; 
(4) the manual that governs operating and 

maintaining pipeline facilities in the State; 
(5) an emergency response plan describing the 

operator's procedures for responding to and 
containing releases, including-

( A) identifying specific action the operator 
will take on discovering a release; 

(B) liaison procedures with State and local 
authorities tor emergency response; and 

(C) communication and alert procedures tor 
immediately notifying State and local officials 
at the time of a release; and 

(6) other information the Secretary considers 
useful to inform a State of the presence of pipe
line facilities and operations in the State. 

(e) PIPE INVENTORY STANDARDS.-The Sec
retary shall prescribe minimum standards re
quiring an operator of a pipeline facility to 
which this chapter applies to maintain for the 
Secretary, to the extent practicable, an inven
tory with appropriate information about the 
types of pipe used tor the transmission of gas or 
hazardous liquid, as appropriate, in the opera
tor's system and additional information, includ
ing the material's history and the leak history 
of the pipe. The inventory-

(1) tor a gas pipeline facility, shall exclude 
equipment used with the compression of gas; 
and 

(2) tor a hazardous liquid pipeline facility, 
shall exclude equipment associated only with 
the pipeline pumps or storage facilities. 

(f) STANDARDS AS ACCOMMODATING "SMART 
PIGS".-The Secretary shall prescribe minimum 
safety standards requiring that the design and 
construction of a new gas pipeline transmission 
facility or hazardous liquid pipeline facility, 
and the required replacement of an existing gas 
pipeline transmission facility. hazardous liquid 
pipeline facility. or equipment, be carried out, to 
the extent practicable, in a way that accommo
dates the passage through the facility of an in
strumented internal inspection device (com
monly referred to as a "smart pig"). 

(g) EFFECTIVE DATES.-A standard prescribed 
under this section is effective on the 30th day 
after the Secretary prescribes the standard. 
However, the Secretary tor good cause may pre
scribe a different effective date when required 
because of the time reasonably necessary to 
comply with the standard. The different date 
must be specified in the regulation prescribing 
the standard. 

(h) SAFETY CONDITION REPORTS.-(1) The Sec
retary shall prescribe regulations requiring each 
operator of a pipeline facility (except a master 
meter) to submit to the Secretary a written re
port on any-

( A) condition that is a hazard to life or prop
erty; and 

(B) safety-related condition that causes or has 
caused a significant change or restriction in the 
operation of a pipeline facility. 
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(2) The Secretary must receive the report not 

later than 5 working days after a representative 
of a person to which this section applies first es
tablishes that the condition exists. Notice of the 
condition shall be given concurrently to appro
priate State authorities. 

(i) CARBON DIOXIDE REGULATION.-The Sec
retary shall regulate carbon dioxide transported 
by a hazardous liquid pipeline facility. The Sec
retary shall prescribe regulations related to haz
ardous liquid to ensure the sate transportation 
of carbon dioxide by such a facility. 
§60103. Standard. for liquefied natural gcu 

pipeline faeilitie• 
(a) LOCATION STANDARDS.-The Secretary of 

Transportation shall prescribe minimum safety 
standards tor deciding on the location of a new 
liquefied natural gas pipeline facility. In pre
scribing a standard, the Secretary shall consider 
the-

(1) kind and use of the facility; 
(2) existing and projected population and de

mographic characteristics of the location; 
(3) existing and proposed land use near the lo

cation; 
(4) natural physical aspects of the location: 
(5) medical, law enforcement, and fire preven

tion capabilities near the location that can cope 
with a risk caused by the facility; and 

(6) need to encourage remote siting. 
(b) DESIGN, INSTALLATION, CONSTRUCTION, IN

SPECTION, AND TESTING STANDARDS.-The Sec
retary of Transportation shall prescribe mini
mum safety standards for designing, installing, 
constructing, initially inspecting, and initially 
testing a new liquefied natural gas pipeline fa
cility. When prescribing a standard, the Sec
retary shall consider-

(]) the characteristics of material to be used in 
constructing the facility and of alternative ma
terial; 

(2) design factors: 
(3) the characteristics of the liquefied natural 

gas to be stored or converted at, or transported 
by, the facility; and 

(4) the public safety factors of the design and 
of alternative designs, particularly the ability to 
prevent and contain a liquefied natural gas 
spill. 

(c) NONAPPLICATION.-(1) Except as provided 
in paragraph (2) of this subsection, a design, lo
cation, installation, construction, initial inspec
tion, or initial testing standard prescribed under 
this chapter after March 1, 1978, does not apply 
to an existing liquefied natural gas pipeline fa
cility if the standard is to be applied because of 
authority given-

( A) under this chapter: or 
(B) under another law, and the standard is 

not prescribed at the time the authority is ap
plied. 

(2)(A) Any design, installation, construction, 
initial inspection, or initial testing standard 
prescribed under this chapter after March 1, 
1978, may provide that the standard applies to 
any part of a replacement component of a lique
fied natural gas pipeline facility if the compo
nent or part is placed in service after the stand
ard is prescribed and application of the stand
ard-

(i) does not make the component or part in
compatible with other components or parts; or 

(ii) is not impracticable otherwise. 
(B) Any location standard prescribed under 

this chapter after March 1, 1978, does not apply 
to any part of a replacement component of an 
existing liquefied natural gas pipeline facility. 

(3) A design, installation, construction, initial 
inspection, or initial testing standard does not 
apply to a liquefied natural gas pipeline facility 
existing when the standard is adopted. 

(d) OPERATION AND MAINTENANCE STAND
ARDS.-The Secretary of Transportation shall 
prescribe minimum operating and maintenance 

standards tor a liquefied natural gas pipeline 
facility. In prescribing a standard, the Secretary 
shall consider-

(1) the conditions, features, and type of equip
ment and structures that make up or are used in 
connection with the facility; 

(2) the fire prevention and containment equip
ment at the facility: 

(3) security measures to prevent an inten
tional act that could cause a liquefied natural 
gas accident; 

( 4) maintenance procedures and equipment; 
(5) the training of personnel in matters speci

fied by this subsection: and 
(6) other factors and conditions related to the 

safe handling of liquefied natural gas. 
(e) EFFECTIVE DATES.-A standard prescribed 

under this section is effective on the 30th day 
after the Secretary of Transportation prescribes 
the standard. However, the Secretary tor good 
cause may prescribe a different effective date 
when required because of the time reasonably 
necessary to comply with the standard. The dif
ferent date must be specified in the regulation 
prescribing the standard. 

(f) CONTINGENCY PLANS.-A new liquefied nat
ural gas pipeline facility may be operated only 
after the operator submits an adequate contin
gency plan that states the action to be taken if 
a liquefied natural gas accident occurs. The 
Secretary of Energy or appropriate State or 
local authority shall decide if the plan is ade
quate. 

(g) EFFECT ON OTHER STANDARDS.-This sec
tion does not preclude applying a standard pre
scribed under section 60102 of this title to a gas 
pipeline facility (except a liquefied natural gas 
pipeline facility) associated with a liquefied nat
ural gas pipeline facility. 
§60104. Requirement• and limitatiom 

(a) OPPORTUNITY TO PRESENT VIEWS.-The 
Secretary of Transportation shall give an inter
ested person an opportunity to make oral and 
written presentations of information, views, and 
arguments when prescribing a standard under 
this chapter. 

(b) NONAPPLICATION.-A design, installation, 
construction, initial inspection, or initial testing 
standard does not apply to a pipeline facility 
existing when the standard is adopted. 

(c) PREEMPTION.-A State authority may 
adopt additional or more stringent safety stand
ards tor intrastate pipeline facilities and intra
state pipeline transportation only if those stand
ards are compatible with the minimum stand
ards prescribed under this chapter. A State au
thority may not adopt or continue in force safe
ty standards for interstate pipeline facilities or 
interstate pipeline transportation. 

(d) CONSULTATION.-(1) When continuity of 
gas service is affected by prescribing a standard 
or waiving compliance with standards under 
this chapter, the Secretary of Transportation 
shall consult with and advise the Federal En
ergy Regulatory Commission or a State author
ity having jurisdiction over the affected gas 
pipeline facility before prescribing the standard 
or waiving compliance. The Secretary shall 
delay the effective date of the standard or waiv
er until the Commission or State authority has 
a reasonable opportunity to grant an authoriza
tion it considers necessary. 

(2) In a proceeding under section 3 or 7 of the 
Natural Gas Act (15 U.S.C. 717b or 717/), each 
applicant tor authority to import natural gas or 
to establish, construct, operate, or extend a gas 
pipeline facility subject to an applicable safety 
standard shall certify that it will design, install, 
inspect, test, construct, operate, replace, and 
maintain a gas pipeline facility under those 
standards and plans for inspection and mainte
nance under section 60108 of this title. The cer
tification is binding on the Secretary of Energy 
and the Commission except when an appropriate 

enforcement agency has given timely written no
tice to the Commission that the applicant has 
violated a standard prescribed under this chap
ter. 

(e) LOCATION AND ROUTING OF FACILITIES.
This chapter does not authorize the Secretary of 
Transportation to prescribe the location or rout
ing of a pipeline facility. 
§60105. State cerlificatiom 

(a) GENERAL REQUIREMENTS AND SUBMIS
SION.-Except as provided in this section and 
sections 60111 and 60118 of this title, the Sec
retary of Transportation may not prescribe or 
enforce safety standards and practices for an 
intrastate pipeline facility or intrastate pipeline 
transportation if the safety standards and prac
tices are regulated by a State authority (includ
ing a municipality if the standards and prac
tices apply to intrastate gas pipeline transpor
tation), and the authority submits to the Sec
retary annually a certification tor the facilities 
and transportation that complies with sub
sections (b) and (c) of this section. 

(b) CONTENTS.-Each certification submitted 
under subsection (a) of this section shall state 
that the State authority-

(1) has regulatory jurisdiction over the stand
ards and practices to which the certification ap
plies; 

(2) has adopted, by the date of certification, 
each applicable standard prescribed under this 
chapter or, if a standard under this chapter was 
prescribed not later than 120 days before certifi
cation, is taking steps to adopt that standard; 

(3) is enforcing each adopted standard 
through ways that include inspections con
ducted by State employees meeting the qualifica
tions the Secretary prescribes under section 
60107(d)(l)(C) of this title; 

(4) is encouraging and promoting programs 
designed to prevent damage by demolition, exca
vation, tunneling, or construction activity to the 
pipeline facilities to which the certification ap
plies; 

(5) may require record maintenance, report
ing, and inspection substantially the same as 
provided under section 60114 of this title; 

(6) may require that plans for inspection and 
maintenance under section 60108 (a) and (b) of 
this title be filed for approval; and 

(7) may enforce safety standards of the au
thority under a law of the State by injunctive 
relief and civil penalties substantially the same 
as provided under sections 60117 and 60119(a)(l) 
and (b)-(f) of this title. 

(c) REPORTS.-(1) Each certification submitted 
under subsection (a) of this section shall include 
a report that contains-

( A) the name and address of each person to 
whom the certification applies that is subject to 
the safety jurisdiction of the State authority; 

(B) each accident or incident reported during 
the prior 12 months by that person involving a 
fatality, personal injury requiring hospitaliza
tion, or property damage or loss of more than 
$5,()()() (even if the person sustaining the fatal
ity, personal injury, or property damage or loss 
is not subject to the safety jurisdiction of the 
authority), any other accident the authority 
considers significant, and a summary of the in
vestigation by the authority of the cause and 
circumstances surrounding the accident or inci
dent; 

(C) the record maintenance, reporting , and in
spection practices conducted by the authority to 
enforce compliance with safety standards pre
scribed under this chapter to which the certifi
cation applies, including the number of inspec
tions of pipeline facilities the authority made 
during the prior 12 months; and 

(D) any other information the Secretary re
quires. 

(2) The report included in the first certifi
cation submitted under subsection (a) of this 
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section is only required to state information 
available at the time of certification. 

(d) APPLICATION.-A certification in effect 
under this section does not apply to safety 
standards prescribed under this chapter after 
the date of certification. This chapter applies to 
each applicable safety standard prescribed after 
the date of certification until the State author
ity adopts the standard and submits the appro
priate certification to the Secretary under sub
section (a) of this section. 

(e) MONITORING.-The Secretary may monitor 
a safety program established under this section 
to ensure that the program complies with the 
certification. A State authority shall cooperate 
with the Secretary under this subsection. 

(f) REJECTIONS OF CERTIFICATION.-// after re
ceiving a certification the Secretary decides the 
State authority is not enforcing satisfactorily 
compliance with applicable safety standards 
prescribed under this chapter, the Secretary 
may reject the certification, assert United States 
Government jurisdiction, or take other appro
priate action to achieve adequate enforcement. 
The Secretary shall give the authority notice 
and an opportunity for a hearing before taking 
final action under this subsection. When notice 
is given, the burden of proof is on the authority 
to demonstrate that it is enforcing satisfactorily 
compliance with the prescribed standards. 
§60106. State agreerm!nt• 

(a) GENERAL AUTHORITY.-![ the Secretary of 
Transportation does not receive a certification 
under section 60105 of this title, the Secretary 
may make an agreement with a State authority 
(including a municipality if the agreement ap
plies to intrastate gas pipeline transportation) 
authorizing it to take necessary action. Each 
agreement shall-

(1) establish an adequate program tor record 
maintenance, reporting, and inSPection designed 
to assist compliance with applicable safety 
standards prescribed under this chapter; and 

(2) prescribe procedures tor approval of plans 
of inSPection and maintenance substantially the 
same as required under section 60108(a) and (b) 
of this title. 

(b) NOTIFICATION.-Each agreement shall re
quire the State authority to notify the Secretary 
promptly of a violation or probable violation of 
an applicable safety standard discovered as a 
result of action taken in carrying out an agree
ment under this section. 

(c) MONITORING.-The Secretary may monitor 
a safety program established under this section 
to ensure that the program complies with the 
agreement. A State authority shall cooperate 
with the Secretary under this subsection. 

(d) ENDING AGREEMENTS.-The Secretary may 
end an agreement made under this section when 
the Secretary finds that the State authority has 
not complied with any provision ot the agree
ment. The Secretary shall give the authority no
tice and an opportunity tor a hearing before 
ending an agreement. The finding and decision 
to end the agreement shall be published in the 
Federal Register and may not become effective 
tor at least 15 days after the date of publication. 
§60107. State grant• 

(a) GENERAL AUTHORITY.-!/ a State author
ity files an application not later than September 
30 ot a calendar year, the Secretary of Trans
portation shall pay not more than SO percent of 
the cost ot the personnel, equipment, and activi
ties the authority reasonably requires during 
the next calendar year-

(1) to carry out a safety program under a cer
tification under section 60105 of this title or an 
agreement under section 60106 of this title; or 

(2) to act as an agent of the Secretary on 
interstate gas pipeline transmission facilities or 
interstate hazardous liquid pipeline facilities. 

(b) PAYMENTs.-A[ter notifying and consult
ing with a State authority, the Secretary may 

withhold any part of a payment when the Sec
retary decides that the authority is not carrying 
out satisfactorily a safety program or not acting 
satisfactorily as an agent. The Secretary may 
pay an authority under this section only when 
the authority ensures the Secretary that it will 
provide the remaining costs of a safety program 
and that the total State amount SPent tor a 
safety program (excluding grants of the United 
States Government) will at least equal the aver
age amount SPent-

(1) tor a gas safety program, tor the fiscal 
years that ended June 30, 1967, and June 30, 
1968; and 

(2) tor a hazardous liquid safety program, tor 
the fiscal years that ended September 30, 1978, 
and September 30, 1979. 

(c) APPORTIONMENT AND METHOD OF PAY
MENT.-The Secretary shall apportion the 
amount appropriated to carry out this section 
among the States. A payment may be made 
under this section in installments, in advance, 
or on a reimbursable basis. 

(d) ADDITIONAL AUTHORITY AND CONSIDER
ATIONS.-(1) The Secretary may prescribe-

( A) the form of, and way of filing, an applica
tion under this section; 

(B) reporting and fiscal procedures the Sec
retary considers necessary to ensure the proper 
accounting of money of the Government; and 

(C) qualifications tor a State to meet to receive 
a payment under this section, including quali
fications tor State employees who perform in
SPection activities under section 60105 or 60106 of 
this title. 

(2) The qualifications prescribed under para
graph (l)(C) of this subsection may-

( A) consider the experience and training of 
the employee; 

(B) order training or other requirements; and 
(C) provide tor approval of qualifications on a 

conditional basis until SPecified requirements 
are met. 
§60108. In.pection and maintenance 

(a) PLANS.-{!) Each person tranSPorting gas 
or hazardous liquid or owning or operating an 
intrastate gas pipeline facility or hazardous liq
uid pipeline facility shall carry out a current 
written plan (including any changes) tor inSPec
tion and maintenance of each facility used in 
the tranSPortation and owned or operated by 
the person. A copy of the plan shall be kept at 
any office ot the person the Secretary of Trans
portation considers appropriate. The Secretary 
also may require a person tranSPorting gas or 
hazardous liquid or owning or operating a pipe
line facility to which this chapter applies to file 
a plan tor inSPection and maintenance tor ap
proval. 

(2) If the Secretary or a State authority re
SPOnsible for enforcing standards prescribed 
under this chapter decides that a plan required 
under paragraph (1) of this subsection is inad
equate tor safe operation, the Secretary or au
thority shall require the person to revise the 
plan. Revision may be required only after giving 
notice and an opportunity tor a hearing. A plan 
required under paragraph (1) must be prac
ticable and designed to meet the need tor pipe
line safety and must include terms designed to 
enhance the ability to discover safety-related 
conditions described in section 60102(h)(l) ot 
this title. In deciding on the adequacy of a plan, 
the Secretary or authority shall consider-

( A) relevant available pipeline safety informa
tion; 

(B) the appropriateness of the plan tor the 
particular kind of pipeline tranSPortation or fa
cility; 

(C) the reasonableness of the plan; and 
(D) the extent to which the plan will contrib

ute to public safety. 
(3) A plan required under this subsection shall 

be made available to the Secretary or State au-

thority on request under section 60114 of this 
title. 

(b) INSPECTION AND TESTING.-(!) The Sec
retary shall inSPect and require appropriate 
testing of a pipeline facility to which this chap
ter applies that is not covered by a certification 
under section 60105 of this title or an agreement 
under section 60106 of this title. The Secretary 
shall decide on the frequency and type of in
SPeCtion and testing under this subsection on a 
case-by-case basis after considering the follow
ing: 

(A) the location of the pipeline facility. 
(B) the type, size, age, manufacturer, method 

of construction, and condition of the facility. 
(C) the nature and volume of material trans

ported through the facility. 
(D) the pressure at which that material is 

tranSPorted. 
(E) climatic, geologic, and seismic characteris

tics (including soil characteristics) and condi
tions of the area in which the facility is located. 

(F) existing and projected population and de
mographic characteristics of the area in which 
the facility is located. 

(G) the frequency of leaks. 
(H) other factors the Secretary decides are rel

evant to the safety of pipeline facilities. 
(2) To the extent and in amounts provided in 

advance in an appropriation law, the Secretary 
shall decide on the frequency of inSPection 
under paragraph (1) of this subsection. How
ever, an inSPection must occur at least once 
every 2 years. The Secretary may reduce the fre
quency of an inSPection ot a master meter sys
tem. 

(3) Testing under this subsection shall use the 
most appropriate technology practicable. 

(c) OFFSHORE PIPELINE FACILITIES IN GULF OF 
MEXICO.-{l)(A) Not later than one year after 
the Secretary establishes standards under sub
paragraph (C) of this paragraph, or May 16, 
1992, whichever occurs first, the operator of 
each offshore pipeline facility (except hazardous 
liquid gathering lines of not more than 4-inch 
nominal diameter) in the Gulf of Mexico and its 
inlets shall inSPect the facility and report to the 
Secretary on any part of the facility that is ex
posed or is a hazard to navigation. This sub
paragraph applies only to a facility that is be
tween the mean high water mark and the point 
at which the subsurface is under 15 teet of 
water, as measured from mean low water. An in
SPection that occurred after October 3, 1989, 
may be used tor compliance with this subpara
graph if the inspection conforms to the require
ments of this subparagraph. 

(B) The Secretary may extend the time period 
SPecified in subparagraph (A) of this paragraph 
if the operator of a facility satisfies the Sec
retary that the operator has made a good faith 
effort, with reasonable diligence, but has been 
unable to comply by the end of that period. The 
maximum extension is-

(i) 6 months tor an offshore natural gas pipe
line facility; and 

(ii) one year for an offshore hazardous liquid 
pipeline facility. 

(C) Not later than May 16, 1991, the Secretary 
shall establish standards on what is an exposed 
offshore pipeline facility and what is a hazard 
to navigation under this subsection. 

(2)(A) The Secretary shall establish by regula
tion a program requiring an offshore pipeline 
facility operator described in paragraph (l)(A) 
ot this subsection to report a potential or exist
ing navigational hazard involving that pipeline 
facility to the Secretary through the appropriate 
Coast Guard office. 

(B) The operator of an offshore pipeline facil
ity described in paragraph (l)(A) of this sub
section that discovers any part of the pipeline 
facility that is a hazard to navigation shall 
mark the location of the hazardous part with a 
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Coast-Guard-approved marine buoy or marker 
and immediately shall notify the Secretary as 
provided by the Secretary under subparagraph 
(A) of this paragraph. A marine buoy or marker 
used under this subparagraph is deemed a pipe
line sign or right-ot-way marker under section 
60120(c) of this title. 

(3) Not later than May 16, 1993, on the basis 
of experience with the inspections under para
graph (1) of this subsection and any other infor
mation available to the Secretary, the Secretary 
shall establish a mandatory, systematic, and, 
where appropriate, periodic inspection program 
ot offshore pipeline facilities in the Gulf of Mex
ico and its inlets. 

(4) The Secretary shall require by regulation 
that each offshore pipeline facility that is sub
ject to inspection under paragraph (1) of this 
subsection and is exposed, and each pipeline fa
cility that is a hazard to navigation, is buried 
not later than 6 months after the date the condi
tion ot the facility is reported to the Secretary. 
The Secretary may extend that 6-month period 
tor a reasonable period to ensure compliance 
with this paragraph. 
§60109. FiJUJnciol reapouibility for liquefied 

JUJiurCJl goa fcu:ilitiea 
(a) NOTICE.-When the Secretary ot Transpor

tation believes that an operator of a liquefied 
natural gas facility does not have adequate fi
nancial responsibility tor the facility, the Sec
retary may issue a notice to the operator about 
the inadequacy and the amount ot financial re
sponsibility the Secretary considers adequate. 

(b) HEARINGS.-An operator receiving a notice 
under subsection (a) of this section may have a 
hearing on the record not later than 30 days 
after receiving the notice. The operator may 
show why the Secretary should not issue an 
order requiring the operator to demonstrate and 
maintain financial responsibility in at least the 
amount the Secretary considers adequate. 

(c) ORDERS.-After an opportunity tor a hear
ing on the record, the Secretary may issue the 
order if the Secretary decides it is justified in 
the public interest. 
§60110. PipeUM fcu:iUtiea htUardoua to life 

and properly 
(a) GENERAL AUTHORITY.-After notice and an 

opportunity tor . a hearing, the Secretary of 
Transportation may decide a pipeline facility is 
hazardous if the Secretary decides the facility 
is-

(1) hazardous to life or property; or 
(2) constructed or operated, or a component of 

the facility is constructed or operated, with 
equipment, material, or a technique the Sec
retary decides is hazardous to life or property. 

(b) GONSIDERATIONS.-Jn making a decision 
under subsection (a) ot this section, the Sec
retary shall consider, if relevant-

(1) the characteristics of the pipe and other 
equipment used in the facility, including the 
age, manufacture, physical properties, and 
method of manufacturing, constructing, or as
sembling the equipment; 

(2) the nature ot the material the facility 
transports, the corrosive and deteriorative quali
ties of the material, the sequence in which the 
material are transported, and the pressure re
quired tor transporting the material; 

(3) the aspects of the area in which the facil
ity is located, including climatic and geologic 
conditions and soil characteristics; 

(4) the population density and population and 
growth patterns ot the area; 

(5) any recommendation of the National 
Transportation Safety Board made under an
other law; and 

(6) other factors the Secretary considers ap
propriate. 

(c) CORRECTIVE ACTION 0RDERS.-lf the Sec
retary decides under subsection (a) of this sec-

tion that a pipeline facility is hazardous, the 
Secretary shall order the operator of the facility 
to take necessary corrective action. 

(d) WAIVER OF NOTICE AND HEARING IN EMER
GENCY.-The Secretary may waive the require
ments tor notice and an opportunity tor a hear
ing under this section and issue expeditiously 
an order under this section if the Secretary de
cides failure to issue the order expeditiously will 
result in likely serious harm to life or property. 
An order under this subsection shall provide an 
opportunity tor a hearing as soon as practicable 
after the order is issued. 
§60111. One-call notification ayatem11 

(a) MINIMUM REQUIREMENTS.-The Secretary 
of Transportation shall prescribe regulations 
providing minimum requirements tor establish
ing and operating a one-call notification system 
tor a State to adopt that will notify an operator 
of a pipeline facility of activity in the vicinity of 
the facility that could threaten the safety of the 
facility. The regulations shall include the fol
lowing: 

(1) a requirement that the system apply to all 
areas of the State containing underground pipe
line facilities. 

(2) a requirement that a person intending to 
engage in an activity the Secretary decides 
could cause physical damage to an underground 
facility must contact the appropriate system to 
establish if there are underground facilities 
present in the area of the intended activity. 

(3) a requirement that all operators of under
ground pipeline facilities participate in an ap
propriate one-call notification system. 

(4) qualifications tor an operator of a facility, 
a private contractor, or a State or local author
ity to operate a system. 

(5) procedures tor advertisement and notice of 
the availability of a system. 

(6) a requirement about the information to be 
provided by a person contacting the system 
under clause (2) of this subsection. 

(7) a requirement tor the response of the oper
ator of the system and of the facility after they 
are contacted by an individual under this sub
section. 

(8) a requirement that each State decide 
whether the system will be toll tree. 

(9) a requirement tor sanctions substantially 
the same as provided under sections 60117, 60119, 
and 60120 of this title. 

(b) GRANTS.-The Secretary may make a grant 
to a State under this section to develop and es
tablish a one-call notification system consistent 
with subsection (a) ot this section. 

(c) APPORTIONMENT.-When apportioning the 
amount appropriated to carry out section 60107 
of this title among the States, the Secretary-

(1) shall consider whether a State has adopted 
or is seeking adoption of a one-call notification 
system under this section; and 

(2) shall withhold part of a payment under 
section 60107 of this title when the Secretary de
cides a State has not adopted, or is not seeking 
adoption of, a one-call notification system. 

(d) RELATIONSHIP TO OTHER LAWS.-This sec
tion and regulations prescribed under this sec
tion do not affect the liability established under 
a law of the United States or a State tor damage 
caused by an activity described in subsection 
(a)(2) of this section. 
§60112. Technical aafety atando.rda commit· 

tee• 
(a) ORGANIZATION.-The Technical Pipeline 

Safety Standards Committee and the Technical 
Hazardous Liquid Pipeline Safety Standards 
Committee are committees in the Department of 
Transportation. 

(b) COMPOSITION AND APPOINTMENT.- (1) The 
Technical Pipeline Safety Standards Committee 
is composed of 15 members appointed by the Sec
retary of Transportation after consulting with 

public and private agencies concerned with the 
technical aspect of transporting gas or operating 
a gas pipeline facility. Each member must be ex
perienced in the safety regulation of transport
ing gas and of gas pipeline facilities or tech
nically qualified, by training, experience, or 
knowledge in at least one field of engineering 
applicable to transporting gas or operating a 
gas pipeline facility, to evaluate gas pipeline 
safety standards. 

(2) The Technical Hazardous Liquid Pipeline 
Safety Standards Committee is composed of 15 
members appointed by the Secretary after con
sulting with public and private agencies con
cerned with the technical aspect of transporting 
hazardous liquid or operating a hazardous liq
uid pipeline facility. Each member must be expe
rienced in the safety regulation of transporting 
hazardous liquid and of hazardous liquid pipe
line facilities or technically qualified, by train
ing, experience, or knowledge in at least one 
field of engineering applicable to transporting 
hazardous liquid or operating a hazardous liq
uid pipeline facility, to evaluate hazardous liq
uid pipeline safety standards. 

(3) The members of each committee are ap
pointed as follows: 

(A) 5 individuals selected from departments, 
agencies, and instrumentalities of the United 
States Government and of the States. 

(B) 4 individuals selected from the natural gas 
or hazardous liquid industry, as appropriate, 
after consulting with industry representatives, 
at least 3 of whom must be currently in the ac
tive operation of natural gas pipelines or haz
ardous liquid pipeline facilities, as appropriate. 

(C) 6 individuals selected from the general 
public. 

(4) Two of the individuals selected tor each 
committee under paragraph (l)(A) of this sub
section must be State commissioners. The Sec
retary shall consult with the national organiza
tion of State commissions (referred to in section 
10344(/) of this title) before selecting those 2 in
dividuals. 

(c) COMMITTEE REPORTS ON PROPOSED STAND
ARDS.-{1) The Secretary shall give to-

( A) the Technical Pipeline Safety Standards 
Committee each standard proposed under this 
chapter tor transporting gas and tor gas pipe
line facilities; and 

(B) the Technical Hazardous Liquid Pipeline 
Safety Standards Committee each standard pro
posed under this chapter tor transporting haz
ardous liquid and tor hazardous liquid pipeline 
facilities. 

(2) Not later than 90 days after receiving the 
proposed standard, the appropriate committee 
shall prepare a report on the technical feasibil
ity, reasonableness, and practicability of the 
proposed standard. The Secretary shall publish 
each report, including minority views. The re
port if timely made is part ot the proceeding tor 
prescribing the standard. The Secretary is not 
bound by the conclusions of the committee. 
However, if the Secretary rejects the conclusions 
of the committee, the Secretary shall publish the 
reasons. 

(3) The Secretary may prescribe a standard 
after the end of the 90-day period. 

(d) PROPOSED COMMITTEE STANDARDS.-The 
Technical Pipeline Safety Standards Committee 
may propose to the Secretary a safety standard 
for transporting gas and tor gas pipeline facili
ties. The Technical Hazardous Liquid Pipeline 
Safety Standards Committee may propose to the 
Secretary a safety standard tor transporting 
hazardous liquid and tor hazardous liquid pipe
line facilities. 

(e) MEETINGS.-Each committee shall meet 
with the Secretary at least twice annually. Each 
committee proceeding shall be recorded. The 
record ot the proceeding shall be available to the 
public. 
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(f) PAY AND EXPENSES.-The Secretary may 

establish the pay [or each member of a commit
tee when performing duties of the committee. 
However, a member may not be paid more than 
the daily equivalent of the rate [or GS-18. A 
member is entitled to reimbursement [or expenses 
under section 5703 of title 5. This subsection 
does not apply to members regularly employed 
by the Government. A payment under this sub
section does not make a member an officer or 
employee of the Government. 
§60113. PubUc education program~~ 

Under regulations the Secretary of Transpor
tation prescribes, each person transporting gas 
shall carry out a program to educate the public 
on the possible hazards associated with gas 
leaks and the importance of reporting gas odors 
and leaks to the appropriate authority. The Sec
retary may develop material suitable tor use in 
the program. 
§60114. Admini8trative 

(a) GENERAL AUTHORITY.-To carry out this 
chapter, the Secretary of Transportation may 
conduct investigations, make reports, issue sub
penas, conduct hearings, require the production 
of records, take depositions, and conduct re
search, testing, development, demonstration, 
and training activities. The Secretary may not 
charge a tuition-type fee [or training State or 
local government personnel in the enforcement 
of regulations prescribed under this chapter. 

(b) RECORDS, REPORTS, AND INFORMATION.
To enable the Secretary to decide whether a per
son transporting gas or hazardous liquid or op
erating a pipeline facility is complying with this 
chapter and standards prescribed or orders is
sued under this chapter, the person shall-

(1) maintain records, make reports, and pro
vide information the Secretary requires; and 

(2) make the records, reports , and information 
available when the Secretary requests. 

(c) ENTRY AND INSPECTION.-An officer, em
ployee, or agent of the Secretary, on disPlay of 
proper credentials to the individual in charge, 
may enter premises to inspect the records and 
property of a person at a reasonable time and in 
a reasonable way to decide whether a person is 
complying with this chapter and standards pre
scribed or orders issued under this chapter. 

(d) CONFIDENTIALITY OF INFORMATION.-In
[ormation related to a confidential matter re
ferred to in section 1905 of title 18 that is ob
tained by the Secretary or an officer, employee, 
or agent of the Secretary in carrying out this 
section may be disclosed only to another officer 
or employee concerned with carr.11ing out this 
chapter or in a proceeding under this chapter. 

(e) USE OF ACCIDENT REPORTS.-(1) Each acci
dent report made by an officer, employee, or 
agent of the Secretary may be used in a judicial 
proceeding resulting [rom the accident. The offi
cer, employee, or agent may be required to tes
tify in the proceeding about the [acts developed 
in investigating the accident. The report shall 
be made available to the public in a way that 
does not identify an individual. 

(2) Each report related to research and dem
onstrati on projects and related activities is pub
lic information. 

(f) TESTING FACILITIES INVOLVED IN ACCI
DENTS.-The Secretary may require testing of a 
part of a pipeline facility subject to this chapter 
that has been involved in or affected by an acci
dent only a[ter-

(1) notifying the appropriate State official in 
the State in which the facility is located; and 

(2) attempting to negotiate a mutually accept
able plan tor testing with the owner of the facil
ity and, when the Secretary considers appro
priate, the National Transportation Safety 
Board. 

(g) PROVIDING SAFETY INFORMATION.-On re
quest, the Secretary shall provide the Federal 

Energy Regulatory Commission or appropriate 
State authority with information the Secretary 
has on the safety of material, operations, de
vices, or processes related to pipeline transpor
tation or operating a pipeline facility. 

(h) COOPERATION.-The Secretary may-
(1) advise, assist, and cooperate with other de

partments, agencies, and instrumentalities of 
the United States Government, the States, and 
public and private agencies and persons in 
planning and developing safety standards and 
ways to inspect and test to decide whether those 
standards have been complied with; 

(2) consult with and make recommendations to 
other departments, agencies, and instrumental
ities of the Government, State and local govern
ments, and public and private agencies and per
sons to develop and encourage activities, includ
ing the enactment of legislation, that will assist 
in carrying out this chapter and improve State 
and local pipeline safety programs; and 

(3) participate in a proceeding involving safe
ty requirements related to a liquefied natural 
gas facility before the Commission or a State au
thority. 

(i) PROMOTING COORDINATION.-After consult
ing with appropriate State officials, the Sec
retary shall establish procedures to promote 
more effective coordination between depart
ments, agencies, and instrumentalities of the 
Government and State authorities with regu
latory authority over pipeline facilities about re
sponses to a pipeline accident. 

(j) WITHHOLDING INFORMATION FROM CON
GRESS.-This section does not authorize infor
mation to be withheld [rom a committee of Con
gress authorized to have the information. 
§60115. Compliance and waivers 

(a) GENERAL REQUIREMENTS.-A person trans
porting gas or hazardous liquid or owning or 
operating a pipeline facility shall-

(1) comply with applicable safety standards 
prescribed under this chapter, except as pro
vided in this section; 

(2) prepare and carry out a plan tor inspec
tion and maintenance required under section 
60108(a) and (b) of this title; and 

(3) allow access to or copying of records, make 
reports and provide information, and allow 
entry or inspection required under section 
60114(a)-(d) of this title. 

(b) COMPLIANCE ORDERS.-The Secretary of 
Transportation may issue orders directing com
pliance with this chapter or a regulation pre
scribed under this chapter. An order shall state 
clearly the action a person must take to comply. 

(c) WAIVERS BY SECRETARY.-On application 
of a person transporting gas or hazardous liquid 
or operating a pipeline facility, the Secretary by 
order may waive compliance with any part ot an 
applicable standard prescribed under this chap
ter on terms the Secretary considers appropriate, 
if the waiver is not inconsistent with pipeline 
safety. The Secretary shall state the reasons tor 
granting a waiver under this subsection. The 
Secretary may act on a waiver only after notice 
and an opportunity tor a hearing. 

(d) WAIVERS BY STATE AUTHORITIES.-If a cer
tification under section 60105 of this title or an 
agreement under section 60106 of this title is in 
effect, the State authority may waive compli
ance with a safety standard to which the certifi
cation or agreement applies in the same way 
and to the same extent the Secretary may waive 
compliance under subsection (c) of this section. 
However, the authority must give the Secretary 
written notice of the waiver at least 60 days be
fore its effective date. If the Secretary makes a 
written objection before the effective date of the 
waiver, the waiver is stayed. After notifying the 
authority of the objection, the Secretary shall 
provide a prompt opportunity tor a hearing. The 
Secretary shall make the final decision on 
granting the waiver. 

§60116. Judicial review 
(a) REVIEW OF REGULATIONS AND WAIVER OR

DERS.-(1) Except as provided in subsection (b) 
of this section, a person adversely affected by a 
regulation prescribed under this chapter or an 
order issued about an application [or a waiver 
under section 60115(c) or (d) ot this title may 
apply [or review of the regulation or order by 
filing a petition tor review in the United States 
Court ot Appeals tor the District of Columbia 
Circuit or in the court ot appeals of the United 
States tor the circuit in which the person resides 
or has its principal place of business. The peti
tion must be filed not later than 89 days after 
the regulation is prescribed or order is issued. 
The clerk of the court immediately shall send a 
copy of the petition to the Secretary of Trans
portation. 

(2) A judgment of a court under paragraph (1) 
of this subsection may be reviewed only by the 
Supreme Court under section 1254 of title 28. A 
remedy under paragraph (1) is in addition to 
any other remedies provided by law. 

(b) REVIEW OF FINANCIAL RESPONSIBILITY OR
DERS.-(1) A person adversely affected by an 
order issued under section 60109 of this title may 
apply [or review of the order by filing a petition 
tor review in the appropriate court of appeals of 
the United States. The petition must be filed not 
later than 60 days after the order is issued. 
Findings of tact the Secretary makes are conclu
sive if supported by substantial evidence. 

(2) A judgment of a court under paragraph (1) 
of this subsection may be reviewed only by the 
Supreme Court under section 1254(1) of title 28. 
§60117. Enforcement 

(a) CIVIL ACTIONS.-On the request of the Sec
retary of Transportation, the Attorney General 
may bring a civil action to enforce this chapter 
or a regulation prescribed or order issued under 
this chapter. The court may award appropriate 
relief, including punitive damages. 

(b) JURY TRIAL DEMAND.-In a trial [or crimi
nal contempt tor violating an injunction issued 
under this section, the violation of which is also 
a violation of this chapter, the defendant may 
demand a jury trial. The defendant shall be 
tried as provided in rule 42(b) of the Federal 
Rules of Criminal Procedure (18 App. U.S.C.). 

(c) EFFECT ON TORT LIABILITY.-This chapter 
does not affect the tort liability of any person. 
§60118. ActionB by private peraonB 

(a) GENERAL AUTHORITY.-(1) A person may 
bring a civil action [or an injunction against 
another person (including the United States 
Government and other governmental authorities 
to the extent permitted under the 11th amend
ment to the Constitution) tor a violation of this 
chapter or a regulation prescribed or order is
sued under this chapter. However, the person-

(A) may bring the action only after 60 days 
after the person has given notice ot the violation 
to the Secretary of Transportation or to the ap.. 
propriate State authority (when the violation is 
alleged to have occurred in a State certified 
under section 60105 ot this title) and to the per
son alleged to have committed the violation; 

(B) may not bring the action if the Secretary 
or authority has begun and diligently is pursu
ing an administrative proceeding tor the viola
tion; and 

(C) may not bring the action if the Attorney 
General of the United States, or the chief law 
enforcement officer of a State, has begun and 
diligently is pursuing a judicial proceeding tor 
the violation. 

(2) The Secretary shall prescribe the way in 
which notice is given under this subsection. 

(3) The Secretary, with the approval of the 
Attorney General, or the Attorney General may 
intervene in an action under paragraph (1) of 
this subsection. 

(b) COSTS AND FEES.-The court may award 
costs, reasonable expert witness tees, and a rea-
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sonable attorney's fee to a prevailing plaintiff in 
a civil action under this section. The court may 
award costs to a prevailing defendant when the 
action is unreasonable, frivolous, or meritless. 
In this subsection, a reasonable attorney's fee is 
a[ee-

(1) based on the actual time spent and the 
reasonable expenses of the attorney [or legal 
services provided to a person under this section; 
and 

(2) computed at the rate prevailing [or provid
ing similar services [or actions brought in the 
court awarding the fee. 

(c) STATE VIOLATIONS AS VIOLATIONS OF THIS 
CHAPTER.-ln this section, a violation of a safe
ty standard or practice of a State is deemed to 
be a violation of this chapter or a regulation 
prescribed or order issued under this chapter 
only to the extent the standard or practice is not 
more stringent than a comparable minimum 
safety standard prescribed under this chapter. 

(d) ADDITIONAL REMEDIES.-A remedy under 
this section is in addition to any other remedies 
provided by law. This section does not restrict a 
right to relief that a person or a class of persons 
may have under another law or at common law. 
§60119. Civil penalties 

(a) GENERAL PENALT/ES.-(1) A person that 
the Secretary of Transportation decides, after 
written notice and an opportunity [or a hear
ing, has violated section 60115(a) of this title or 
a regulation prescribed or order issued under 
this chapter is liable to the United States Gov
ernment for a civil penalty of not more than 
$10,000 tor each violation. A separate violation 
occurs [or each day the violation continues. The 
maximum civil penalty under this paragraph tor 
a related series of violations is $500,000. 

(2) A person violating a standard or order 
under section 60103 or 60109 of this title is liable 
to the Government [or a civil penalty of not 
more than $50,000 tor each violation. A penalty 
under this paragraph may be imposed in addi
tion to penalties imposed under paragraph (1) of 
this subsection. 

(b) PENALTY CONSIDERATIONS.-ln determin
ing the amount of a civil penalty under this sec
tion, the Secretary shall consider-

(1) the nature, circumstances, and gravity of 
the violation; 

(2) with respect to the violator, the degree of 
culpability, any history of prior violations, the 
ability to pay, and any effect on ability to con
tinue doing business; 

(3) good faith in attempting to comply; and 
(4) other matters that justice requires. 
(c) COLLECTION AND COMPROM/SE.-(1) The 

Secretary may request the Attorney General to 
bring a civil action to collect a civil penalty im
posed under this section. 

(2) The Secretary may compromise the amount 
of a civil penalty imposed under this section be
tore referral to the Attorney General. 

(d) SETOFF.-The Government may deduct the 
amount o[ a civil penalty imposed or com
promised under this section [rom amounts it 
owes the person liable [or the penalty. 

(e) DEPOSIT IN TREASURY.-Amounts collected 
under this section shall be deposited in the 
Treasury as miscellaneous receipts. 

(f) PROHIBITION ON MULTIPLE PENALTIES FOR 
SAME ACT.-Separate penalties [or violating a 
regulation prescribed under this chapter and [or 
violating an order under section 60110 or 
60115(b) of this title may not be imposed under 
this chapter if both violations are based on the 
same act. 
§60120. Criminal penalties 

(a) GENERAL PENALTY.-A person willfully 
and knowingly violating section 60115(a) of this 
title or a regulation prescribed or order issued 
under this chapter shall be fined under title 18, 
imprisoned tor not more than 5 years, or both. 

(b) PENALTY FOR DAMAGING OR DESTROYING 
F ACILITY.-A person willfully and knowingly 
damaging or destroying, or attempting to dam
age or destroy, an interstate transmission facil
ity or interstate hazardous liquid pipeline facil
ity shall be fined under title 18, imprisoned [or 
not more than 15 years, or both. 

(c) PENALTY FOR DAMAGING OR DESTROYING 
SIGN.-A person willfully and knowingly defac
ing, damaging, removing, or destroying a pipe
line sign or right-ot-way marker required by a 
law or regulation of the United States shall be 
fined under title 18, imprisoned tor not more 
than one year, or both. 
§60121. Annual reports 

(a) SUBMISSION AND CONTENTS.-The Sec
retary of Transportation shall submit to Con
gress not later than April 15 of each year a re
port on carrying out this chapter for the prior 
calendar year tor gas and a report on carrying 
out this chapter for the prior calendar year for 
hazardous liquid. Each report shall include the 
following in/ormation about the prior year [or 
gas or hazardous liquid, as appropriate: 

(1) a thorough compilation of the leak repairs, 
accidents, and casualties and a statement of 
cause when investigated and established by the 
National Transportation Safety Board. 

(2) a list ot applicable pipeline safety stand
ards prescribed under this chapter including 
identification of standards prescribed during the 
year. 

(3) a summary of the reasons for each waiver 
granted under section 60115(c) and (d) of this 
title. 

(4) an evaluation ot the degree of compliance 
with applicable safety standards, including a 
list of enforcement actions and compromises of 
alleged violations by location and company 
name. 

(5) a summary of outstanding problems in car
rying out this chapter, in order of priority. 

(6) an analysis and evaluation of-
( A) research activities, including their policy 

implications, completed as a result of the United 
States Government and private sponsorship; and 

(B) technological progress in safety achieved. 
(7) a list, with a brief statement of the issues, 

of completed or pending judicial actions under 
this chapter. 

(8) the extent to which technical in/ormation 
was distributed to the scientific community and 
consumer-oriented information was made avail
able to the public. 

(9) a compilation of certifications filed under 
section 60105 o[ this title that were-

( A) in effect; or 
(B) rejected in any part by the Secretary and 

a summary of the reasons [or each rejection. 
(10) a compilation of agreements made under 

section 60106 of this title that were-
(A) in effect; or 
(B) ended in any part by the Secretary and a 

summary of the reasons [or ending each agree
ment. 

(11) a description of the number and qualifica
tions of State pipeline safety inspectors in each 
State [or which a certification under section 
60105 of this title or an agreement under section 
60106 of this title is in effect and the number 
and qualifications of inspectors the Secretary 
recommends [or that State. 

(12) recommendations [or legislation the Sec
retary considers necessary-

( A) to promote cooperation among the States 
in improving-

(i) gas pipeline safety; or 
(ii) hazardous liquid pipeline safety programs; 

and 
(B) to strengthen the national gas pipeline 

safety program. 
(b) SUBMISSION OF ONE REPORT.-The Sec

retary may submit one report to carry out sub
section (a) of this section. 

§60122. Authorization of appropriations 
(a) GAs.-Not more than $ may be 

appropriated to the Secretary of Transportation 
for the fiscal year ending September 30, 19_, to 
carry out this chapter (except sections 60107, 
60108(b), and 60111(b)) related to gas. 

(b) HAZARDOUS LIQUID.-Not more than 
$ may be appropriated to the Sec
retary [or the fiscal year ending September 30, 
19_, to carry out this chapter (except sections 
60107, 60108(b), and 60111(b)) related to hazard
ous liquid. 

(c) STATE GRANTS.-(1) Not more than 
$ may be appropriated to the Sec
retary tor the fiscal year ending September 30, 
19_, to carry out section 60107 of this title. 

(2) At least 5 percent of amounts appropriated 
to carry out United States Government grants
in-aid programs tor a fiscal year are available 
only to carry out section 60107 of this title relat
ed to hazardous liquid. 

(3) Not more than 20 percent of a pipeline 
safety program grant under section 60107 of this 
title may be allocated to indirect expenses. 

(d) ]NSPECTORS.-Not more than $ ___ _ 
may be appropriated to the Secretary [or the fis
cal year ending September 30, 19_, to retain the 
16 additional inspectors and necessary support 
staff hired in the rtscal years ending September 
30, 1989, and 1990, to carry out inspections 
under section 60108(b) of this title. 

(e) GRANTS FOR ONE-CALL NOTIFICATION SYS
TEMS.-Not more than $ may be ap
propriated to the Secretary tor the fiscal year 
ending September 30, 19_, to carry out section 
60111(b) of this title. Amounts under this sub
section remain available until expended. 

(f) CREDITING APPROPRIATIONS FOR EXPENDI
TURES FOR TRAINING.-The Secretary may credit 
to an appropriation authorized under subsection 
(a) or (b) of this section amounts received from 
sources other than the Government tor reim
bursement tor expenses incurred by the Sec
retary in providing training. 

(g) A VA/LABILITY OF UNUSED AMOUNTS FOR 
GRANTS.-(1) The Secretary shall make available 
[or grants to States amounts appropriated [or 
each of the fiscal years that ended September 30, 
1986, and 1987, that have not been expended in 
making grants under section 60107 of this title. 

(2) A grant under this subsection is available 
to a State that after December 31, 1987-

(A) undertakes a new responsibility under sec
tion 60105 of this title; or 

(B) implements a one-call damage prevention 
program established under State law. 

(3) This subsection does not authorize a State 
to receive more than SO percent of its allowable 
pipeline safety costs [rom a grant under this 
chapter. 

(4) A State may receive not more than $75,000 
under this subsection. 

(5) Amounts under this subsection remain 
available until expended. 

CHAPTER 608-USER FEES 
Sec. 
60301. User fees. 
§60301. User fees 

(a) SCHEDULE OF FEES.-The Secretary of 
Transportation shall prescribe a schedule of fees 
[or all natural gas and hazardous liquids trans
ported by pipelines subject to chapter 601 of this 
title. The fees shall be based on usage (in rea
sonable relationship to volume-miles, miles, rev
enues, or a combination of volume-miles, miles, 
and revenues) of the pipelines. The Secretary 
shall consider the allocation of resources of the 
Department of Transportation when establish
ing the schedule. 

(b) IMPOSITION AND TIME OF COLLECTION.-A 
tee shall be imposed on each person operating a 
gas pipeline transmission facility, a liquefied 
natural gas pipeline facility, or a hazardous liq-
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uid pipeline facility to which chapter 601 of this 
title applies. The tee shall be collected before the 
end of the rtScal year to which it applies. 

(c) MEANS OF COLLECTION.-The Secretary 
shall prescribe procedures to collect tees under 
this section. The Secretary may use a depart
ment, agency, or instrumentality ot the United 
States Government or of a State or local govern
ment to collect the tee and may reimburse the 
department, agency, or instrumentality a rea
sonable amount tor its services. 

(d) UsE OF FEES.-A tee collected under this 
section-

(l)(A) related to a gas pipeline facility may be 
used only for an activity related to gas under 
chapter 601 of this title; and 

(B) related to a hazardous liquid pipeline fa
cility may be used only tor an activity related to 
hazardous liquid under chapter 601 of this title; 
and 

(2) may be used only to the extent provided in 
advance in an appropriation law. 

(e) LIMITATIONS.-Fees prescribed under sub
section (a) of this section shall be sufficient to 
pay tor the costs ot activities described in sub
section (d) of this section. However, the total 
amount collected tor a fiscal year may not be 
more than 105 percent of the total amount of the 
appropriations made tor the fiscal year tor ac
tivities to be financed by the tees. 

CHAPTER 606-INTERSTATE COMMERCE 
REGULATION 

Sec. 
60501. Secretary of Energy. 
60502. Federal Energy Regulatory Commission. 
60503. Effect of enactment. 
§601J01. Secretary of Energy 

Except as provided in section 60502 of this 
title, the Secretary of Energy has the duties and 
powers related to the transportation of oil by 
pipeline that were vested on October 1, 1977, in 
the Interstate Commerce Commission or the 
chairman or a member of the Commission. 
§601J02. Federal EneriiY Reguu.tory Commi.-

•ion 
The Federal Energy Regulatory Commission 

has the duties and powers related to the estab
lishment of a rate or charge for the transpor
tation of oil by pipeline or the valuation of that 
pipeline that were vested on October 1, 1977, in 
the Interstate Commerce Commission or an offi
cer or component of the Interstate Commerce 
Commission. 
§60603. Effect of ei'UJCbnent 

The enactment of the Act of October 17, 1978 
(Public Law 95-473, 92 Stat. 1337), the Act of 
January 12, 1983 (Public Law 97-449, 96 Stat. 
2413), and the Act enacting this section does not 
repeal , and has no substantive effect on, any 
right, obligation, liability , or remedy of an oil 
pipeline, including a right, obligation, liability , 
or remedy arising under the Interstate Com
merce Act or the Act of August 29, 1916 (known 
as the Pomerene Bills of Lading Act), before any 
department, agency, or instrumentality of the 
United States Government, an officer or em
ployee ot the Government, or a court of com
petent jurisdiction. 

SUBTITLE IX-COMMERCIAL SPACE 
TRANSPORT AT ION 

CHAPTER Sec. 
701 . COMMERCIAL SPACE LAUNCH AC-

Sec. 

TIVITIES ......................... ........... .. .... 70101 

CHAPTER 701-COMMERCIAL SPACE 
LAUNCH ACTIVITIES 

70101 . Findings and purposes. 
70102. Definitions. 
70103. General authority. 
70104. Restrictions on launches and operations. 
70105. License applications and requirements. 
70106. Monitoring activities. 

70107. Effective periods, and modifications, 
suspensions, and revocations, of 
licenses. 

70108. Prohibition, suspension, and end ot 
launches and operation of launch 
sites. 

70109. Preemption of scheduled launches. 
70110. Administrative hearings and judicial re

view. 
70111. Acquiring United States Government 

property and services. 
70112. Liability insurance and financial re

sponsibility requirements. 
70113. Paying claims exceeding liability insur

ance and financial responsibility 
requirements. 

70114. Disclosing information. 
70115. Enforcement and penalty. 
70116. Consultation. 
70117. Relationship to other executive agencies, 

laws, and international obliga
tions. 

70118. Authorization of appropriations. 
§70101. Finding• and pu~e• 

(a) FINDINGS.-Congress finds that-
(1) the peaceful uses of outer space continue 

to be of great value and to offer benefits to all 
mankind; 

(2) private applications of space technology 
have achieved a significant level of commercial 
and economic activity and offer the potential for 
growth in the future, particularly in the United 
States; 

(3) new and innovative equipment and serv
ices are being sought, produced, and offered by 
entrepreneurs in telecommunications, informa
tion services, and remote sensing technologies; 

( 4) the private sector in the United States has 
the capability of developing and providing pri
vate satellite launching and associated services 
that would complement the launching and asso
ciated services now available [rom the United 
States Government; 

(5) the development ot commercial launch ve
hicles and associated services would enable the 
United States to retain its competitive position 
internationally, contributing to the national in
terest and economic well-being of the United 
States; 

(6) providing launch services by the private 
sector is consistent with the national security 
and foreign poliCY interests of the United States 
and would be facilitated by stable, minimal, and 
appropriate regulatory guidelines that are fairly 
and expeditiously applied; 

(7) the United States should encourage private 
sector launches and associated services and, 
only to the extent necessary, regulate those 
launches and services to ensure compliance with 
international obligations of the United States 
and to protect the public health and safety, 
safety of property, and national security and 
foreign poliCY interests of the United States; 

(8) space transportation, including the estab
lishment and operation of launch sites and com
plementary facilities, the providing of launch 
services, the establishment of support facilities, 
and the providing of support services, is an im
portant element of the transportation system of 
the United States, and in connection with the 
commerce of the United States there is a need to 
develop a strong space transportation infra
structure with significant private sector involve
ment; and 

(9) the participation of State governments in 
encouraging and facilitating private sector in
volvement in space-related activity, particularly 
through the establishment of a space transpor
tation-related infrastructure, including launch 
sites, complementary facilities, and launch site 
support facilities, is in the national interest and 
is of significant public benefit. 

(b) PURPOSES.-The purposes of this chapter 
are-

(1) to promote economic growth and entre
preneurial activity through use ot the space en
vironment tor peaceful purposes; 

(2) to encourage the United States private sec
tor to provide launch vehicles and associated 
services by-

( A) simplifying and expediting the issuance 
and transfer of commercial launch licenses; and 

(B) facilitating and encouraging the use of 
Government-developed space technology; 

(3) to provide that the Secretary of Transpor
tation is to oversee and coordinate the conduct 
of commercial launch operations, issue and 
transfer commercial launch licenses authorizing 
those operations, and protect the public health 
and safety, safety ot property , and national se
curity and foreign poliCY interests ot the United 
States; and 

(4) to facilitate the strengthening and expan
sion of the United States space transportation 
infrastructure, including the enhancement of 
United States launch sites and launch-site sup
port facilities, with Government, State, and pri
vate sector involvement, to support the full 
range of United States space-related activities. 
§70102. Definitiom 

In this chapter-
(1) "citizen of the United States" means-
( A) an individual who is a citizen of the Unit

ed States; 
(B) an entity organized or existing under the 

laws of the United States or a State; or 
(C) an entity organized or existing under the 

laws of a foreign country if the controlling in
terest (as defined by the Secretary of Transpor
tation) is held by an individual or entity de
scribed in subclause (A) or (B) ot this clause. 

(2) "executive agency" has the same meaning 
given that term in section 105 of title 5. 

(3) "launch" means to place or try to place a 
launch vehicle and any payload

( A) in a suborbital trajectory; 
(B) in Earth orbit in outer space; or 
(C) otherwise in outer space. 
(4) "launch property" means an item built 

for, or used in, the launch prepo.ration or 
launch of a launch vehicle. 

(5) "launch services" means-
( A) activities involved in the preparation of a 

launch vehicle and payload tor launch; and 
(B) the conduct ot a launch. 
(6) "launch site" means the location on Earth 

from which a launch takes place (as defined in 
a license the Secretary issues or transfers under 
this chapter) and necessary facilities. 

(7) "launch vehicle" means-
( A) a vehicle built to operate in, or place a 

payload in, outer space; and 
(B) a suborbital rocket. 
(8) "payload" means an object that a person 

undertakes to place in outer space by means of 
a launch vehicle, including components of the 
vehicle specifically designed or adapted tor that 
object. 

(9) " person" means an individual and an en
tity organized or existing under the laws of a 
State or country. 

(10) "State" means a State of the United 
States, the District of Columbia, and a territory 
or possession of the United States. 

(11) "third party" means a person except-
( A) the United States Government or the Gov

ernment's contractors or subcontractors in
volved in launch services; 

(B) a licensee or transferee under this chapter; 
(C) a licensee's or transferee's contractors, 

subcontractors, or customers involved in launch 
services; or 

(D) the customer 's contractors or subcontrac
tors involved in launch services. 

(12) "United States" means the States of the 
United States, the District of Columbia, and the 
territories and possessions of the United States. 
§70103. General authority 

(a) GENERAL.-The Secretary of Transpor
tation shall carry out this chapter. 
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(b) FACILITATING COMMERCIAL LAUNCHES.-ln 

carrying out this chapter, the Secretary shall
(1) encourage, facilitate, and promote commer

cial space launches by the private sector; and 
(2) take actions to facilitate private sector in

volvement in commercial space transportation 
activity, and to promote public-private partner
ships involving the United States Government, 
State governments, and the private sector to 
build, expand, modernize, or operate a space 
launch infrastructure. 

(C) EXECUTIVE AGENCY AsSISTANCE.-When 
necessary, the head of an executive agency shall 
assist the Secretary in carrying out this chapter. 
§70104. Re.triction• on launche• and oper-

ation. 
(a) LICENSE REQUIREMENT.-A license issued 

or transferred under this chapter is required tor 
the following: 

(1) tor a person to launch a launch vehicle or 
to operate a launch site in the United States. 

(2) tor a citizen ot the United States (as de
fined in section 70102 (l)(A) or (B) of this title) 
to launch a launch vehicle or to operate a 
launch site outside the United States. 

(3) tor a citizen of the United States (as de
fined in section 70102(1)(C) of this title) to 
launch a launch vehicle or to operate a launch 
site outside the United States and outside the 
territory of a foreign country unless there is an 
agreement between the United States Govern
ment and the government of the foreign country 
providing that the government of the foreign 
country has jurisdiction over the launch or op
eration. 

(4) for a citizen of the United States (as de
fined in section 70102(1)(C) of this title) to 
launch a launch vehicle or to operate a launch 
site in the territory of a foreign country if there 
is an agreement between the United States Gov
ernment and the government of the foreign 
country providing that the United States Gov
ernment has jurisdiction over the launch or op
eration. 

(b) COMPLIANCE WITH PAYLOAD REQUIRE
MENTS.-The holder of a launch license under 
this chapter may launch a payload only if the 
payload complies with all requirements of the 
laws of the United States related to launching a 
payload. 

(c) PREVENTING LAUNCHES.-The Secretary of 
Transportation shall establish whether all re
quired licenses, authorizations, and permits re
quired tor a payload have been obtained. If no 
license, authorization, or permit is required, the 
Secretary may prevent the launch if the Sec
retary decides the launch would jeopardize the 
public health and safety, safety of property, or 
national security or foreign policy interest of 
the United States. 
§70105. Licenae application• and require

ment• 
(a) APPLICATIONS.-A person may apply to the 

Secretary of Transportation tor a license or 
transfer of a license under this chapter in the 
form and way the Secretary prescribes. Consist
ent with the public health and safety, safety of 
property, and national security and to reign pol
icy interests of the United States, the Secretary, 
not later than 180 days after receiving an appli
cation, shall issue or transfer a license if the 
Secretary decides in writing that the applicant 
complies, and will continue to comply, with this 
chapter and regulations prescribed under this 
chapter. The Secretary shall inform the appli
cant of any pending issue and action required 
to resolve the issue if the Secretary has not 
made a decision not later than 120 days after re
ceiving an application. 

(b) REQUIREMENTS.-(]) Except as provided in 
this subsection, all requirements of the laws ot 
the United States applicable to the launch of a 
launch vehicle or the operation of a launch site 

are requirements tor a license under this chap
ter. 

(2) The Secretary may prescribe-
( A) any term necessary to ensure compliance 

with this chapter, including on-site verification 
that a launch or operation complies with rep
resentations stated in the application; 

(B) an additional requirement necessary to 
protect the public health and safety, safety of 
property, national security interests, and for
eign policy interests of the United States; and 

(C) by regulation that a requirement of a law 
of the United States not be a requirement tor a 
license if the Secretary, after consulting with 
the head of the appropriate executive agency, 
decides that the requirement is not necessary to 
protect the public health and safety, safety of 
property, and national security and foreign pol
icy interests of the United States. 

(3) The Secretary may waive a requirement tor 
an individual applicant if the Secretary decides 
that the waiver is in the public interest and will 
not jeopardize the public health and safety, 
safety of property, and national security and 
foreign policy interests of the United States. 

(C) PROCEDURES AND TIMETABLES.-The Sec
retary shall establish procedures and timetables 
that expedite review of a license application and 
reduce the regulatory burden tor an applicant. 
§70106. Monitoring activitie• 

(a) GENERAL REQUIREMENTS.-A licensee 
under this chapter must allow the Secretary of 
Transportation to place an officer or employee 
of the United States Government or another in
dividual as an observer at a launch site the li
censee uses, at a production facility or assembly 
site a contractor of the licensee uses to produce 
or assemble a launch vehicle, or at a site at 
which a payload is integrated with a launch ve
hicle. The observer will monitor the activity of 
the licensee or contractor at the time and to the 
extent the Secretary considers reasonable to en
sure compliance with the license or to carry out 
the duties ot the Secretary under section 
70104(c) of this title. A licensee must cooperate 
with an observer carrying out this subsection. 

(b) CONTRACTS.-To the extent provided in ad
vance in an appropriation law, the Secretary 
may make a contract with a person to carry out 
subsection (a) ot this section. 
§70107. Effective periodB, and modification., 

auapenaiona, and revocation., of licenae• 
(a) EFFECTIVE PERIODS OF LICENSES.-The 

Secretary of Transportation shall specify the pe
riod tor which a license issued or transferred 
under this chapter is in ettect. 

(b) MODIFICATIONS.-On the initiative of the 
Secretary or on application of the licensee, the 
Secretary may modify a license issued or trans
ferred under this chapter if the Secretary de
cides the modification will comply with this 
chapter. 

(C) SUSPENSIONS AND REVOCATIONS.-The Sec
retary may suspend or revoke a license if the 
Secretary decides that-

(1) the licensee has not complied substantially 
with a requirement of this chapter or a regula
tion prescribed under this chapter; or 

(2) the suspension or revocation is necessary 
to protect the public health and safety, the safe
ty of property, or a national security or foreign 
policy interest ot the United States. 

(d) EFFECTIVE PERIODS OF MODIFICATIONS, 
SUSPENSIONS, AND REVOCATIONS.-Unless the 
Secretary specifies otherwise, a modification, 
suspension, or revocation under this section 
takes effect immediately and remains in effect 
during a review under section 70110 of this title. 

(e) NOTIFICATION.-The Secretary shall notify 
the licensee in writing of the decision of the Sec
retary under this section and any action the 
Secretary takes or proposes to take based on the 
decision. 

§70108. Prohibition, auapenaion, and end of 
launche• and operation of launch Bite• 
(a) GENERAL AUTHORITY.-The Secretary Of 

Transportation may prohibit, suspend, or end 
immediately the launch of a launch vehicle or 
the operation of a launch site licensed under 
this chapter if the Secretary decides the launch 
or operation is detrimental to the public health 
and safety, the safety of property, or a national 
security or foreign policy interest of the United 
States. 

(b) EFFECTIVE PERIODS OF ORDERS.-An order 
under this section takes effect immediately and 
remains in effect during a review under section 
70110 of this title. 
§70109. Preemption of•cheduled launche• 

(a) GENERAL.-With the cooperation of the 
Secretary of Defense and the Administrator of 
the National Aeronautics and Space Adminis
tration, the Secretary of Transportation shall 
act to ensure that a launch of a payload is not 
preempted from access to a United States Gov
ernment launch site or launch property, except 
tor imperative national need, when a launch 
date commitment from the Government has been 
obtained tor a launch licensed under this chap
ter. A licensee or transferee preempted from ac
cess to a launch site or launch property does not 
have to pay the Government any amount tor 
launch services attributable only to the sched
uled launch prevented by the preemption. 

(b) IMPERATIVE NATIONAL NEED DECISIONS.
ln consultation with the Secretary of Transpor
tation, the Secretary of Defense or the Adminis
trator shall decide when an imperative national 
need requires preemption under subsection (a) of 
this section. That decision may not be delegated. 

(c) REPORTS.-ln cooperation with the Sec
retary of Transportation, the Secretary of De
tense or the Administrator, as appropriate, shall 
submit to Congress not later than 7 days after a 
decision to preempt under subsection (a) of this 
section, a report that includes an explanation of 
the circumstances justifying the decision and a 
schedule tor ensuring the prompt launching ot a 
preempted payload. 
§70110. AdminiBtrative hearing• and judicial 

review 
(a) ADMINISTRATIVE HEARINGS.-The Sec

retary of Transportation shall provide an oppor
tunity tor a hearing on the record to-

(1) an applicant under this chapter, tor a de
cision of the Secretary under section 70105(a) of 
this title to issue or transfer a license with terms 
or deny the issuance or transfer of a license; 

(2) an owner or operator of a payload under 
this chapter, tor a decision of the Secretary 
under section 70104(c) of this title to prevent the 
launch of the payload; and 

(3) a licensee under this chapter, tor a deci
sion of the Secretary under-

(A) section 70107 (b) or (c) of this title to mod
ify, suspend, or revoke a license; or 

(B) section 70108(a) of this title to prohibit, 
suspend, or end a launch or operation of a 
launch site licensed by the Secretary. 

(b) JUDICIAL REVIEW.-A final action of the 
Secretary under this chapter is subject to judi
cial review as provided in chapter 7 ot title 5. 
§70111. Acquiring United State• Government 

property and aervice• 
(a) GENERAL REQUIREMENTS AND CONSIDER

ATIONS.-(1) The Secretary of Transportation 
shall facilitate and encourage the acquisition by 
the private sector and State governments of-

( A) launch property of the United States Gov
ernment that is excess or otherwise is not needed 
tor public use; and 

(B) launch services, including utilities, of the 
Government otherwise not needed tor public use. 

(2) In acting under paragraph (1) of this sub
section, the Secretary shall consider the com
mercial availability on reasonable terms of sub-
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stantially equivalent launch property or launch 
services from a domestic source. 

(b) PRICE.-(1) In this subsection, "direct 
costs" means the actual costs that-

(A) can be associated unambiguously with a 
commercial launch effort; and 

(B) the Government would not incur if there 
were no commercial launch effort. 

(2) In consultation with the Secretary, the 
head of the executive agency providing the 
property or service under subsection (a) of this 
section shall establish the price tor the property 
or service. The price for-

( A) acquiring launch property by sale or 
transaction instead of sale is the fair market 
value; 

(B) acquiring launch property (except by sale 
or transaction instead of sale) is an amount 
equal to the direct costs, including specific wear 
and tear and property damage, the Government 
incurred because of acquisition of the property; 
and 

(C) launch services is an amount equal to the 
direct costs, including the basic pay of Govern
ment civilian and contractor personnel, the Gov
ernment incurred because of acquisition of the 
services. 

(c) COLLECTION BY SECRETARY.-The Sec
retary may collect a payment under this section 
with the consent of the head of the executive 
agency establishing the price. Amounts collected 
under this subsection shall be deposited in the 
Treasury. Amounts (except tor excess launch 
property) shall be credited to the appropriation 
from which the cost of providing the property or 
services was paid. 

(d) COLLECTION BY OTHER GOVERNMENTAL 
HEADS.-The head of a department, agency, or 
instrumentality of the Government may collect a 
payment for an activity involved in producing a 
launch vehicle or its payload tor launch if the 
activity was agreed to by the owner or manufac
turer of the launch vehicle or payload. 
§70112. LiabiUty in.urance and financial re

apon.ibUity requirement• 
(a) GENERAL REQUIREMENTS.-(]) When a li

cense is issued or transferred under this chapter, 
the licensee or transferee shall obtain liability 
insurance or demonstrate financial responsibil
ity in amounts to compensate tor the maximum 
probable loss from claims by-

( A) a third party for death, bodily injury, or 
property damage or loss resulting from an activ
ity carried out under the license; and 

(B) the United States Government against a 
person tor damage or loss to Government prop
erty resulting from an activity carried out under 
the license. 

(2) The Secretary of Transportation shall de
termine the amounts required under paragraph 
(l)(A) and (B) of this subsection, after consult
ing with the Administrator of the National Aer
onautics and Space Administration, the Sec
retary of the Air Force, and the heads of other 
appropriate executive agencies. 

(3) For the total claims related to one launch, 
a licensee or transferee is not required to obtain 
insurance or demonstrate financial responsibil
ity of more than-

(A)(i) $500,000,000 under paragraph (l)(A) of 
this subsection; or 

(ii) $100,000,000 under paragraph (1)(B) of this 
subsection; or 

(B) the maximum liability insurance available 
on the world market at reasonable cost if the 
amount is less than the applicable amount in 
clause (A) of this paragraph. 

(4) An insurance policy or demonstration of fi
nancial responsibility under this subsection 
shall protect the following, to the extent of their 
potential liability tor involvement in launch 
services, at no cost to the Government: 

(A) the Government. 
(B) executive agencies and personnel, contrac

tors, and subcontractors of the Government. 

(C) contractors, subcontractors, and customers 
of the licensee or transferee. 

(D) contractors and subcontractors of the cus
tomer. 

(b) RECIPROCAL WAIVER OF CLAIMS.-(]) A li
cense issued or transferred under this chapter 
shall contain a provision requiring the licensee 
or transferee to make a reciprocal waiver of 
claims with its contractors, subcontractors, and 
customers, and contractors and subcontractors 
of the customers, involved in launch services 
under which each party to the waiver agrees to 
be responsible tor property damage or loss it sus
tains, or for personal injury to, death of, or 
property damage or loss sustained by its own 
employees resulting from an activity carried out 
under the license. 

(2) The Secretary of Transportation shall 
make, for the Government, executive agencies of 
the Government involved in launch services, and 
contractors and subcontractors involved in 
launch services, a reciprocal waiver of claims 
with the licensee or transferee, contractors, sub
contractors, and customers of the licensee or 
transferee, and contractors and subcontractors 
of the customers, involved in launch services 
under which each party to the waiver agrees to 
be responsible for property damage or loss it sus
tains, or for personal injury to, death of, or 
property damage or loss sustained by its own 
employees resulting from an activity carried out 
under the license. The waiver applies only to 
the extent that claims are more than the amount 
of insurance or demonstration of financial re
sponsibility required under subsection (a)(l)(B) 
of this section. After consulting with the Admin
istrator and the Secretary of the Air Force, the 
Secretary of Transportation may waive, tor the 
Government and a department, agency, and in
strumentality of the Government, the right to re
cover damages tor damage or loss to Government 
property to the extent insurance is not available 
because of a policy exclusion the Secretary of 
Transportation decides is usual tor the type of 
insurance involved. 

(C) DETERMINATION OF MAXIMUM PROBABLE 
LossEs.-The Secretary of Transportation shall 
determine the maximum probable losses under 
subsection (a)(l) (A) and (B) of this section as
sociated with an activity under a license not 
later than 90 days after a licensee or transferee 
requires a determination and submits all infor
mation the Secretary requires. The Secretary 
shall amend the determination as warranted by 
new information. 

(d) ANNUAL REPORT.-(1) Not later than No
vember 15 of each year, the Secretary of Trans
portation shall submit to the Committee on Com
merce, Science, and Transportation of the Sen
ate and the Committee on Science, Space, and 
Technology of the House of Representatives a 
report on current determinations made under 
subsection (c) of this section related to all issued 
lice:tses and the reasons tor the determinations. 

(2) Not later than May 15 of each year, the 
Secretary of Transportation shall review the 
amounts specified in subsection (a)(3)(A) of this 
section and submit a report to Congress that 
contains proposed adjustments in the amounts 
to conform with changed liability expectations 
and availability of insurance on the world mar
ket. The proposed adjustment takes effect 30 
days after a report is submitted. 

(e) LAUNCHES INVOLVING GOVERNMENT FACILI
TIES AND PERSONNEL.-The Secretary of Trans
portation shall establish requirements consistent 
with this chapter for proof of financial respon
sibility and other assurances necessary to pro
tect the Government and its executive agencies 
and personnel from liability, death, bodily in
jury, or property damage or loss as a result of 
a launch or operation of a launch site involving 
a facility or personnel of the Government. The 
Secretary may not relieve the Government of li-

ability under this subsection tor death, bodily 
injury, or property damage or loss resulting 
from the willful misconduct of the Government 
or its agents. 

(f) COLLECTION AND CREDITING PAYMENTS.
The head of a department, agency, or instru
mentality of the Government shall collect a pay
ment owed for damage or loss to Government 
property under its jurisdiction or control result
ing from an activity carried out under a license 
issued or transferred under this chapter. The 
payment shall be credited to the current appli
cable appropriation, fund, or account of the de
partment, agency, or instrumentality. 
§70113. Paying claim. uceeding liability in· 

aurance and financial reapon.ibility re
quirement• 
(a) GENERAL REQUIREMENTS.-(]) To the ex

tent provided in advance in an appropriation 
law or to the extent additional legislative au
thority is enacted providing tor paying claims in 
a compensation plan submitted under subsection 
(d) of this section, the Secretary of Transpor
tation shall provide tor the payment by the 
United States Government of a successful claim 
(including reasonable litigation or settlement ex
penses) of a third party against a licensee or 
transferee under this chapter, a contractor, sub
contractor, or customer of the licensee or trans
feree, or a contractor or subcontractor of a cus
tomer, resulting from an activity carried out 
under the license issued or transferred under 
this chapter tor death, bodily injury, or prop
erty damage or loss resulting from an activity 
carried out under the license. However, claims 
may be paid under this section only to the ex
tent the total amount of successful claims relat
ed to one launch-

( A) is more than the amount of insurance or 
demonstration of financial responsibility re
quired under section 70112(a)(l)(A) of this title; 
and 

(B) is not more than $1,500,000,000 (plus addi
tional amounts necessary to reflect inflation oc
curring after January 1, 1989) above that insur
ance or financial responsibility amount. 

(2) The Secretary may not provide for paying 
a part of a claim tor which death, bodily injury, 
or property damage or loss results from willful 
misconduct by the licensee or transferee. To the 
extent insurance required under section 
70112(a)(l)(A) of this title is not available to 
cover a successful third party liability claim be
cause of an insurance policy exclusion the Sec
retary decides is usual for the type of insurance 
involved, the Secretary may provide tor paying 
the excluded claims without regard to the limi
tation contained in section 70112(a)(l). 

(b) NOTICE, PARTICIPATION, AND APPROVAL.
Before a payment under subsection (a) of this 
section is made-

(1) notice must be given to the Government of 
a claim, or a civil action related to the claim, 
against a party described in subsection (a)(l) of 
this section for death, bodily injury, or property 
damage or loss; 

(2) the Government must be given an oppor
tunity to participate or assist in the defense of 
the claim or action; and 

(3) the Secretary must approve any part of a 
settlement to be paid out of appropriations of 
the Government. 

(C) WITHHOLDING PAYMENTS.-The Secretary 
may withhold a payment under subsection (a) of 
this section if the Secretary certifies that the 
amount is not reasonable. However, the Sec
retary shall deem to be reasonable the amount 
of a claim finally decided by a court of com
petent jurisdiction. 

(d) SURVEYS, REPORTS, AND COMPENSATION 
PLANS.-(1) If as a result of an activity carried 
out under a license issued or transferred under 
this chapter the total of claims related to one 
launch is likely to be more than the amount of 
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required insurance or demonstration of finan
cial responsibility, the Secretary shall-

(A) survey the causes and extent of damage; 
and 

(B) submit expeditiously to Congress a report 
on the results of the survey. 

(2) Not later than 90 days after a court deter
mination indicates that the liability tor the total 
of claims related to one launch may be more 
than the required amount of insurance or dem
onstration of financial responsibility, the Presi
dent, on the recommendation of the Secretary, 
shall submit to Congress a compensation plan 
that-

( A) outlines the total dollar value of the 
claims; 

(B) recommends sources of amounts to pay tor 
the claims; 

(C) includes legislative language required to 
carry out the plan if additional legislative au
thority is required; and 

(D) tor a single event or incident, may not be 
tor more than $1,500,000,000. 

(3) A compensation plan submitted to Con
gress under paragraph (2) of this subsection 
shall-

( A) have an identification number; and 
(B) be submitted to the Senate and the House 

of Representatives on the same day and when 
the Senate and House are in session. 

(e) CONGRESSIONAL RESOLUT/ONS.-(1) In this 
subsection, ''resolution"-

(A) means a joint resolution of Congress the 
matter after the resolving clause of which is as 
follows: "That the Congress approves the com-
pensation plan numbered submitted 
to the Congress on __ , 19 __ . ", 
with the blank spaces being filled appropriately; 
but 

(B) does not include a resolution that includes 
more than one compensation plan. 

(2) The Senate shall consider under this sub
section a compensation plan requiring addi
tional appropriations or legislative authority 
not later than 60 calendar days of continuous 
session of Congress after the date on which the 
plan is submitted to Congress. 

(3) A resolution introduced in the Senate shall 
be referred immediately to a committee by the 
President of the Senate. All resolutions related 
to the same plan shall be referred to the same 
committee. 

(4)(A) If the committee of the Senate to which 
a resolution has been referred does not report 
the resolution within 20 calendar days after it is 
referred, a motion is in order to discharge the 
committee from further consideration of the res
olution or to discharge the committee from fur
ther consideration ot the plan. 

(B) A motion to discharge may be made only 
by an individual favoring the resolution and is 
highly privileged (except that the motion may 
not be made after the committee has reported a 
resolution on the plan). Debate on the motion is 
limited to one hour, to be divided equally be
tween those favoring and those opposing the 
resolution. An amendment to the motion is not 
in order. A motion to reconsider the vote by 
which the motion is agreed to or disagreed to is 
not in order. 

(C) If the motion to discharge is agreed to or 
disagreed to, the motion may not be renewed 
and another motion to discharge the committee 
from another resolution on the same plan may 
not be made. 

(5)(A) After a committee of the Senate reports, 
or is discharged from further consideration of, a 
resolution, a motion to proceed to the consider
ation of the resolution is in order at any time, 
even though a similar previous motion has been 
disagreed to. The motion is highly privileged 
and is not debatable. An amendment to the mo
tion is not in order. A motion to reconsider the 
vote by which the motion is agreed to or dis
agreed to is not in order. 

(B) Debate on the resolution referred to in 
subparagraph (A) of this paragraph is limited to 
not more than 10 hours, 'to be divided equally 
between those favoring and those opposing the 
resolution. A motion further to limit debate is 
not debatable. An amendment to, or motion to 
recommit, the resolution is not in order. A mo
tion to reconsider the vote by which the resolu
tion is agreed to or disagreed to is not in order. 

(6) The following shall be decided in the Sen
ate without debate: 

(A) a motion to postpone related to the dis
charge trom committee. 

(B) a motion to postpone consideration of a 
resolution. 

(C) a motion to proceed to the consideration ot 
other business. 

(D) an appeal from a decision ot the chair re
lated to the application of the rules of the Sen
ate to the procedures related to resolution. 

(f) APPLICATION.-This section applies to ali
cense issued or transferred under this chapter 
tor which the Secretary receives a complete and 
valid application not later than November 15, 
1993. 
§70114. Di•cW.in.g information 

The Secretary of Transportation, an officer or 
employee of the United States Government, or a 
person making a contract with the Secretary 
under section 70106(b) of this title may disclose 
information under this chapter that qualifies tor 
an exemption under section 552(b)(4) of title 5 or 
is designated as confidential by the person or 
head of the executive agency providing the in
formation only if the Secretary decides with
holding the information is contrary to the public 
or national interest. 
§70116. Enforcement and penalty 

(a) PROHIBITIONS.-A person may not violate 
this chapter, a regulation prescribed under this 
chapter, or any term of a license issued or trans
ferred under this chapter. 

(b) GENERAL AUTHOR/TY.-(1) In carrying out 
this chapter, the Secretary of Transportation 
may-

( A) conduct investigations and inquiries; 
(B) administer oaths; 
(C) take affidavits; and 
(D) under lawful process-
(i) enter at a reasonable time a launch site, 

production facility, assembly site of a launch 
vehicle, or site at which a payload is integrated 
with a launch vehicle to inspect an object to 
which this chapter applies or a record or report 
the Secretary requires be made or kept under 
this chapter; and 

(ii) seize the object, record, or report when 
there is probable cause to believe the object, 
record, or report was used, is being used, or like
ly will be used in violation of this chapter. 

(2) The Secretary may delegate a duty or 
power under this chapter related to enforcement 
to an officer or employee of another executive 
agency with the consent of the head of the 
agency. 

(c) CIVIL PENALTY.-(1) After notice and an 
opportunity tor a hearing on the record, a per
son the Secretary finds to have violated sub
section (a) of this section is liable to the United 
States Government tor a civil penalty of not 
more than $100,000. A separate violation occurs 
tor each day the violation continues. 

(2) In conducting a hearing under paragraph 
(1) of this subsection, the Secretary may-

( A) subpena witnesses and records; and 
(B) enforce a subpena in the appropriate dis

trict court ot the United States. 
(3) The Secretary shall impose the civil pen

alty by written notice. The Secretary may com
promise or remit a penalty imposed, or that may 
be imposed, under this section. 

(4) The Secretary shall recover a civil penalty 
not paid after the penalty is final or after a 
court enters a final judgment tor the Secretary. 

§70116. Co,..ultation 
(a) MATTERS AFFECTING NATIONAL SECU

RITY.-The Secretary of Transportation shall 
consult with the Secretary of Defense on a mat
ter under this chapter affecting national secu
rity. The Secretary of Defense shall identify and 
notify the Secretary of Transportation ot a na
tional security interest relevant to an activity 
under this chapter. 

(b) MATTERS AFFECTING FOREIGN POLICY.
The Secretary of Transportation shall consult 
with the Secretary of State on a matter under 
this chapter affecting foreign policy. The Sec
retary of State shall identify and notify the Sec
retary of Transportation of a foreign policy in
terest or obligation relevant to an activity under 
this chapter. 

(c) OTHER MATTERS.-In carrying out this 
chapter, the Secretary of Transportation shall 
consult with the head of another executive 
agency-

(1) to provide consistent application ot licens
ing requirements under this chapter; 

(2) to ensure fair treatment tor all license ap
plicants; and 

(3) when appropriate. 
§70117. Relatio118hip to other executive agen· 

cie8, law., and internatioiiDl obligatio,.. 
(a) EXECUTIVE AGENCIES.-Except as provided 

in this chapter, a person is not required to ob
tain from an executive agency a license, ap
proval, waiver, or exemption to launch a launch 
vehicle or operate a launch site. 

(b) FEDERAL COMMUNICATIONS COMMISSION 
AND SECRETARY OF COMMERCE.-This chapter 
does not affect the authority ot-

(1) the Federal Communications Commission 
under the Communications Act of 1934 (47 
U.S.C. 151 et seq.); or 

(2) the Secretary of Commerce under the Land 
Remote-Sensing Commercialization Act of 1984 
(15 U.S.C. 4201 et seq.). 

(c) STATES AND POLITICAL SUBDIVISIONS.-A 
State or political subdivision of a State-

(1) may not adopt or have in effect a law, reg
ulation, standard, or order inconsistent with 
this chapter; but 

(2) may adopt or have in effect a law, regula
tion, standard, or order consistent with this 
chapter that is in addition to or more stringent 
than a requirement of, or regulation prescribed 
under, this chapter. 

(d) CONSULTATION.-The Secretary of Trans
portation is encouraged to consult with a State 
to simplify and expedite the approval of a space 
launch activity. 

(e) FOREIGN COUNTRIES.-The Secretary of 
Transportation shall-

(1) carry out this chapter consistent with an 
obligation the United States Government as
sumes in a treaty, convention, or agreement in 
force between the Government and the govern
ment of a foreign country; and 

(2) consider applicable laws and requirements 
of a foreign country when carrying out this 
chapter. 

(f) LAUNCH NOT AN EXPORT.-A launch vehi
cle or payload that is launched is not, because 
of the launch, an export for purposes of a law 
controlling exports. 

(g) NONAPPLICATION.-This chapter does not 
apply to-

(1) a launch, operation of a launch vehicle or 
launch site, or other space activity the Govern
ment carries out tor the Government; or 

(2) planning or policies related to the launch, 
operation, or activity. 
§70118. Authorization of appropriatio,.. 

Not more than $ may be appro-
priated to the Secretary ot Transportation tor 
the fiscal year ending September 30, 19_, to 
carry out this chapter. 

SUBTITLE X-MISCELLANEOUS 
CHAPTER Sec. 
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801. BILLS OF LADING .......... .................... 80101 
803. CONTRABAND .................................... 80301 
805. MISCELLANEOUS . . .. ... ... . ....... .. . . .. . .. . .. . 80501 

CHAPTER 801-BIILS OF LADING 
Sec. 
80101. Definitions. 
80102. Application. 
80103. Negotiable and nonnegotiable bills. 
80104. Form and requirements tor negotiation. 
80105. Title and rights affected by negotiation. 
80106. Transfer without negotiation. 
80107. Warranties and liability. 
80108. Alterations and additions. 
80109. Liens of common carriers. 
80110. Duty to deliver goods. 
80111. Liability for delivery of goods. 
80112. Liability under negotiable bills issued in 

parts, sets, or duplicates. 
80113. Liability tor nonreceipt, misdescription, 

and improper loading. 
80114. Lost, stolen, and destroyed negotiable 

bills. 
80115. Limitation on use of judicial process to 

obtain possession of goods from 
common carriers. 

80116. Criminal penalty. 
§80101. Definition• 

In this chapter-
(1) "consignee" means the person named in a 

bill of lading as the person to whom the goods 
are to be delivered. 

(2) "consignor" means the person named in a 
bill of lading as the person from whom the goods 
have been received tor shipment. 

(3) "goods" means merchandise or personal 
property that has been, is being, or will be 
transported. 

(4) "holder" means a person having posses
sion of, and a property right in, a bill of lading. 

(5) "order" means an order by indorsement on 
a bill a/lading. 

(6) "purchase" includes taking by mortgage or 
pledge. 

(7) "State" means a State of the United 
States, the District of Columbia, and a territory 
or possession of the United States. 
§80102. AppUcotion 

This chapter applies to a bill of lading when 
the bill is issued by a common carrier for the 
transportation of goods-

(1) between a place in the District of Columbia 
and another place in the District of Columbia; 

(2) between a place in a territory or possession 
of the United States and another place in the 
same territory or possession; 

(3) between a place in a State and a place in 
another State; 

(4) between a place in a State and a place in 
the same State through another State or a for
eign country; or 

(5) from a place in a State to a place in a for
eign country. 
§80103. Negotiable and nonnegotiable bilZ. 

(a) NEGOTIABLE BILLS.-(1) A bill of lading is 
negotiable if the bill-

( A) states that the goods are to be delivered to 
the order of a consignee; and 

(B) does not contain on its face an agreement 
with the shipper that the bill is not negotiable. 

(2) Inserting in a negotiable bill of lading the 
name of a person to be notified of the arrival of 
the goods-

(A) does not limit its negotiability; and 
(B) is not notice to the purchaser of the goods 

of a right the named person has to the goods. 
(b) NONNEGOTIABLE BILLS.-(1) A bill of lad

ing is nonnegotiable if the bill states that the 
goods are to be delivered to a consignee. The 
indorsement of a nonnegotiable bill does not-

( A) make the bill negotiable; or 
(B) give the transferee any additional right. 
(2) A common carrier issuing a nonnegotiable 

bill of lading must put "nonnegotiable" or "not 

negotiable" on the bill. This paragraph does not 
apply to an informal memorandum or acknowl
edgment. 
§80104. Form and requirement• for negotia

tion 
(a) GENERAL RULES.-(1) A negotiable bill of 

lading may be negotiated by indorsement. An 
indorsement may be made in blank or to a speci
fied person. If the goods are deliverable to the 
order of a specified person, then the bill must be 
indorsed by that person. 

(2) A negotiable bill of lading may be nego
tiated by delivery when the common carrier, 
under the terms of the bill , undertakes to deliver 
the goods to the order of a speci{wd person and 
that person or a subsequent indorsee has in
dorsed the bill in blank. 

(3) A negotiable bill of lading may be nego
tiated by a person possessing the bill, regardless 
of the way in which the person got possession, 
if-

(A) a common carrier, under the terms of the 
bill, undertakes to deliver the goods to that per
son; or 

(B) when the bill is negotiated, it is in a form 
that allows it to be negotiated by delivery. 

(b) VALIDITY NOT AFFECTED.-The validity of 
a negotiation of a bill of lading is not affected 
by the negotiation having been a breach of duty 
by the person making the negotiation, or by the 
owner of the bill having been deprived of posses
sion by fraud, accident, mistake, duress, loss, 
theft, or conversion, if the person to whom the 
bill is negotiated, or the person to whom the bill 
is subsequently negotiated, gives value for the 
bill in good faith and without notice of the 
breach of duty, fraud, accident, mistake, duress, 
loss, theft, or conversion. 

(c) NEGOTIATION BY SELLER, MORTGAGOR, OR 
PLEDGOR TO PERSON WITHOUT NOTICE.-When 
goods tor which a negotiable bill of lading has 
been issued are in a common carrier's posses
sion, and the person to whom the bill has been 
issued retains possession of the bill after selling, 
mortgaging, or pledging the goods or bill, the 
subsequent negotiation of the bill by that person 
to another person receiving the bill tor value, in 
good faith, and without notice of the prior sale, 
mortgage, or pledge has the same effect as if the 
first purchaser of the goods or bill had expressly 
authorized the subsequent negotiation. 
§80105. Title and right• affected by negotia

tion 
(a) TITLE.-When a negotiable bill of lading is 

negotiated-
(1) the person to whom it is negotiated ac

quires the title to the goods that-
( A) the person negotiating the bill had the 

ability to convey to a purchaser in good faith 
tor value; and 

(B) the consignor and consignee had the abil
ity to convey to such a purchaser; and 

(2) the common carrier issuing the bill becomes 
obligated directly to the person to whom the bill 
is negotiated to hold possession of the goods 
under the terms of the bill the same as if the 
carrier had issued the bill to that person. 

(b) SUPERIORITY OF RIGHTS.-When a nego
tiable bill of lading is negotiated to a person for 
value in good faith, that person 's right to the 
goods for which the bill was issued is superior to 
a seller's lien or to a right to stop the transpor
tation of the goods. This subsection applies 
whether the negotiation is made before or after 
the common carrier issuing the bill receives no
tice of the seller's claim. The carrier may deliver 
the goods to an unpaid seller only if the bill first 
is surrendered tor cancellation. 

(C) MORTGAGEE AND LIEN HOLDER RIGHTS NOT 
AFFECTED.-Except as provided in subsection (b) 
of this section, this chapter does not limit a 
right of a mortgagee or lien holder having a 
mortgage or lien on goods against a person that 

purchased for value in good faith [rom the 
owner, and got possession of the goods imme
diately before delivery to the common carrier. 
§80106. Tramfer without negotiotion 

(a) DELIVERY AND AGREEMENT.-The holder of 
a bill of lading may transfer the bill without ne
gotiating it by delivery and agreement to trans
fer title to the bill or to the goods represented by 
it. Subject to the agreement, the person to whom 
the bill is transferred has title to the goods 
against the transferor. 

(b) COMPELLING INDORSEMENT.-When a nego
tiable bill of lading is transferred tor value by 
delivery without being negotiated and 
indorsement of the transferor is essential for ne
gotiation, the transferee may compel the trans
feror to indorse the bill unless a contrary inten
tion appears. The negotiation is effective when 
the indorsement is made. 

(c) EFFECT OF NOTIFICATION.-(1) When a 
transferee notifies the common carrier that a 
nonnegotiable bill of lading has been transferred 
under subsection (a) of this section, the carrier 
is obligated directly to the transferee for any ob
ligations the carrier owed to the transferor im
mediately before the notification. However, be
tore the carrier is notified, the transferee's title 
to the goods and right to acquire the obligations 
of the carrier may be defeated by-

( A) garnishment, attachment, or execution on 
the goods by a creditor of the transferor; or 

(B) notice to the carrier by the transferor or a 
purchaser [rom the transferor of a later pur
chase of the goods [rom the transferor. 

(2) A common carrier has been notified under 
this subsection only if-

( A) an officer or agent of the carrier, whose 
actual or apparent authority includes acting on 
the notification, has been notified; and 

(B) the officer or agent has had time, exercis
ing reasonable diligence, to communicate with 
the agent having possession or control of the 
goods. 
§80107. Warrantie• and liability 

(a) GENERAL RULE.-Unless a contrary inten
tion appears, a person negotiating or transfer
ring a bill of lading tor value warrants that

(1) the bill is genuine; 
(2) the person has the right to transfer the bill 

and the title to the goods described in the bill; 
(3) the person does not know of a tact that 

would affect the validity or worth of the bill; 
and 

(4) the goods are merchantable or fit tor a par
ticular purpose when merchantability or fitness 
would have been implied if the agreement of the 
parties had been to transfer the goods without a 
bill of lading. 

(b) SECURITY FOR DEBT.-A person holding a 
bill of lading as security tor a debt and in good 
faith demanding or receiving payment of the 
debt [rom another person does not warrant by 
the demand or receipt-

(1) the genuineness of the bill; or 
(2) the quantity or quality of the goods de

scribed in the bill. 
(c) DUPLICATES.-A common carrier issuing a 

bill of lading, on the face of which is the word 
"duplicate" or another word indicating that the 
bill is not an original bill , is liable the same as 
a person that represents and warrants that the 
bill is an accurate copy of an original bill prop
erly issued. The carrier is not otherwise liable 
under the bill. 

(d) INDORSER LIABILITY.-Indorsement of a 
bill of lading does not make the indorser liable 
tor failure of the common carrier or a previous 
indorser to fulfill its obligations. 
§80108. AUeratiom and additiom 

An alteration or addition to a bill of lading 
after its issuance by a common carrier, without 
authorization [rom the carrier in writing or 
noted on the bill, is void. However, the original 
terms of the bill are enforceable. 
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§80109. Liena of commo11 carrie,.. 

A common carrier issuing a negotiable bill of 
lading has a lien on the goods covered by the 
bill for-

(1) charges tor storage, transportation, and 
delivery (including demurrage and terminal 
charges), and expenses necessary to preserve the 
goods or incidental to transporting the goods 
after the date of the bill; and 

(2) other charges for which the bill expressly 
speci]tes a lien is claimed to the extent the 
charges are allowed by law and the agreement 
between the consignor and carrier. 
§80110. Duty to deliver gOCKh 

(a) GENERAL RULES.-Except to the extent a 
common carrier establishes an excuse provided 
by law, the carrier must deliver goods covered 
by a bill of lading on demand of the consignee 
named in a nonnegotiable bill or the holder of a 
negotiable bill [or the goods when the consignee 
or holder-

(1) offers in good faith to satisfy the lien of 
the carrier on the goods; 

(2) has possession of the bill and, if a nego
tiable bill, offers to indorse and give the bill to 
the carrier; and 

(3) agrees to sign, on delivery of the goods, a 
receipt tor delivery if requested by the carrier. 

(b) PERSONS TO WHOM GOODS MAY BE DELIV
ERED.-8ubject to section 80111 of this title, a 
common carrier may deliver the goods covered 
by a bill of lading to-

(1) a person entitled to their possession; 
(2) the consignee named in a nonnegotiable 

bill; or 
(3) a person in possession of a negotiable bill 

if-
( A) the goods are deliverable to the order of 

that person; or 
(B) the bill has been indorsed to that person 

or in blank by the consignee or another in
dorsee. 

(c) COMMON CARRIER CLAIMS OF TITLE AND 
POSSESSION.-A claim by a common carrier that 
the carrier has title to goods or right to their 
possession is an excuse tor nondelivery of the 
goods only if the title or right is derived trom-

(1) a transfer made by the consignor or con
signee after the shipment; or 

(2) the carrier's lien. 
(d) ADVERSE CLAIMS.-![ a person other than 

the consignee or the person in possession of a 
bill of lading claims title to or possession of 
goods and the common carrier knows of the 
claim, the carrier is not required to deliver the 
goods to any claimant until the carrier has had 
a reasonable time to decide the validity of the 
adverse claim or to bring a civil action to require 
all claimants to interplead. 

(e) INTERPLEADER.-]/ at least 2 persons claim 
title to or possession of the goods, the common 
carrier may-

(1) bring a civil action to interplead all known 
claimants to the goods; or 

(2) require those claimants to interplead as a 
defense in an action brought against the carrier 
tor nondelivery. 

(f) THIRD PERSON CLAIMS NOT A DEFENSE.
Except as provided in subsections (b), (d), and 
(e) of this section, title or a right of a third per
son is not a defense to an action brought by the 
consignee ot a nonnegotiable bill of lading or by 
the holder of a negotiable bill against the com
mon carrier tor failure to deliver the goods on 
demand unless enforced by legal process. 
§80111. Liability for delivery of gOCKh 

(a) GENERAL RULES.-A common carrier is lia
ble tor damages to a person having title to, or 
right to possession of, goods when-

(1) the carrier delivers the goods to a person 
not entitled to their possession unless the deliv
ery is authorized under section 80110(b)(2) or (3) 
of this title; 

(2) the carrier makes a delivery under section 
80110(b)(2) or (3) of this title after being re
quested by or tor a person having title to, or 
right to possession of, the goods not to make the 
delivery; or 

(3) at the time of delivery under section 
80110(b)(2) or (3) of this title, the carrier has in
formation it is delivering the goods to a person 
not entitled to their possession. 

(b) EFFECTIVENESS OF REQUEST OR ]NFORMA
TION.-A request or information is effective 
under subsection (a)(2) or (3) of this section only 
if-

(1) an officer or agent of the carrier, whose 
actual or apparent authority includes acting on 
the request or information, has been given the 
request or information; and 

(2) the officer or agent has had time, exercis
ing reasonable diligence, to stop delivery of the 
goods. 

(c) FAILURE TO TAKE AND CANCEL BILLS.-Ex
cept as provided in subsection (d) of this section, 
if a common carrier delivers goods for which a 
negotiable bill of lading has been issued without 
taking and canceling the bill, the carrier is lia
ble for damages tor failure to deliver the goods 
to a person purchasing the bill tor value in good 
faith whether the purchase was before or after 
delivery and even when delivery was made to 
the person entitled to the goods. The carrier also 
is liable under this paragraph if part of the 
goods are delivered without taking and cancel
ing the bill or plainly noting on the bill that a 
partial delivery was made and generally describ
ing the goods or the remaining goods kept by the 
carrier. 

(d) EXCEPTIONS TO LIABILITY.-A common 
carrier is not liable for failure to deliver goods 
to the consignee or owner of the goods or a 
holder of the bill if-

(1) a delivery described in subsection (c) of 
this section was compelled by legal process; 

(2) the goods have been sold lawtuly to satisfy 
the carrier's lien; 

(3) the goods have not been claimed; or 
(4) the goods are perishable or hazardous. 

§80112. Liability uftder negotiabk bilZ. ;... 
auecl i11 pa.rla, aeta, or duplicate• 
(a) PARTS AND SETS.-A negotiable bill of lad

ing issued in a State tor the transportation of 
goods to a place in the 48 contiguous States or 
the District of Columbia may not be issued in 
parts or sets. A common carrier issuing a bill in 
violation of this subsection is liable tor damages 
tor failure to deliver the goods to a purchaser of 
one part tor value in good faith even though the 
purchase occurred after the carrier delivered the 
goods to a holder of one of the other parts. 

(b) DUPLICATES.-When at least 2 negotiable 
bills of lading are issued in a State tor the same 
goods to be transported to a place in the 48 con
tiguous States or the District of Columbia, the 
word "duplicate" or another word indicating 
that the bill is not an original must be put 
plainly on the [ace of each bill except the origi
nal. A common carrier violating this subsection 
is liable for damages caused by the violation to 
a purchaser of the bill tor value in good faith as 
an original bill even though the purchase oc
curred after the carrier delivered the goods to 
the holder of the original bill. 
§8011ll. Liability for 11011receipt, 

miacleacriptio11, tmcl improper loadi11g 
(a) LIABILITY FOR NONRECEIPT AND 

MISDESCRIPTION.-Except as provided in this 
section, a common carrier issuing a bill of lading 
is liable tor damages caused by nonreceipt by 
the carrier ot any part of the goods by the date 
shown in the bill or by failure of the goods to 
correspond with the description contained in the 
bill. The carrier is liable to the owner of goods 
transported under a nonnegotiable bill (subject 
to the right of stoppage in transit) or to the 

holder of a negotiable bill if the owner or holder 
gave value in good faith relying on the descrip
tion of the goods in the bill or on the shipment 
being made on the date shown in the bill. 

(b) NONLIABILITY OF CARRIERS.-A common 
carrier issuing a bill of lading is not liable under 
subsection (a) ot this section-

(1) when the goods are loaded by the shipper; 
(2) when the bill-
( A) describes the goods in terms of marks or 

labels, or in a statement about kind, quantity, 
or condition; or 

(B) is qualified by "contents or condition of 
contents of packages unknown", "said to con
tain", "shipper's weight, load, and count", or 
words of the same meaning; and 

(3) to the extent the carrier does not know 
whether any part of the goods were received or 
conform to the description. 

(c) LIABILITY FOR IMPROPER LOADING.-A 
common carrier issuing a bill of lading is not lia
ble for damages caused by improper loading if

(1) the shipper loads the goods; and 
(2) the bill contains the words "shipper's 

weight, load, and count", or words of the same 
meaning indicating the shipper loaded the 
goods. 

(d) CARRIER'S DUTY To DETERMINE KIND, 
QUANTITY, AND NUMBER.-(1) When bulk freight 
is loaded by a shipper that makes available to 
the common carrier adequate facilities for 
weighing the freight, the carrier must determine 
the kind and quantity of the freight within a 
reasonable time after receiving the written re
quest of the shipper to make the determination. 
In that situation, inserting the words "shipper's 
weight" or words of the same meaning in the 
bill of lading has no effect. 

(2) When goods are loaded by a common car
rier, the carrier must count the packages of 
goods, if package freight, and determine the 
kind and quantity, if bulk freight. In that situa
tion, inserting in the bill ot lading or in a no
tice, receipt, contract, rule, or tariff, the words 
"shipper's weight, load, and count" or words 
indicating that the shipper described and loaded 
the goods, has no effect except tor freight con
cealed by packages. 
§80114. Loat, atok11, aftcl deatr&,yecl negotiabk 

bUZ. 
(a) DELIVERY ON COURT ORDER AND SURETY 

BOND.-!/ a negotiable bill of lading is lost, sto
len, or destroyed, a court may order the common 
carrier to deliver the goods if the person claim
ing the goods gives a surety bond, in an amount 
approved by the court, to indemnify the carrier 
or a person injured by delivery against liability 
under the outstanding original bill. The court 
also may order payment of reasonable costs and 
attorney's tees to the carrier. A voluntary surety 
bond, without court order. is binding on the 
parties to the bond. 

(b) LIABILITY TO HOLDER.-Delivery of goods 
under a court order under subsection (a) ot this 
section does not relieve a common carrier from 
liability to a person to whom the negotiable bill 
has been or is negotiated tor value without no
tice of the court proceeding or of the delivery of 
the goods. 
§80115. Limitatio11 011 uae of judicial proce•• 

to obtai11 poaaeaaio11 of gOCKh from commo11 
carrie,.. 
(a) ATTACHMENT AND LEVY.-Except when a 

negotiable bill of lading was issued originally on 
delivery of goods by a person that did not have 
the power to dispose of the goods, goods in the 
possession of a common carrier tor which a ne
gotiable bill has been issued may be attached 
through judicial process or levied on in execu
tion of a judgment only if the bill is surrendered 
to the carrier or its negotiation is enjoined. 

(b) DELIVERY.-A common carrier may be com
pelled by judicial process to deliver goods under 
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subsection (a) of this section only when the bill 
is surrendered to the carrier or impounded by 
the court. 
§80116. Criminal penalty 

A person shall be fined under title 18, impris
oned tor not more than 5 years, or both, if the 
person-

(]) violates this chapter with intent to de
fraud; or 

(2) knowingly or with intent to defraud-
( A) falsely makes, alters, or copies a bill of 

lading subject to this chapter; 
(B) utters, publishes, or issues a falsely made, 

altered, or copied bill subject to this chapter; or 
(C) negotiates or transfers tor value a bill con

taining a false statement. 
CHAPTER 80S-CONTRABAND 

Sec. 
80301. Definitions. 
80302. Prohibitions. 
80303. Seizure and forfeiture. 
80304. Administrative. 
80305. Availability of certain appropriations. 
80306. Relationship to other laws. 
§80301. Definition• 

In this chapter-
(]) "aircraft" means a contrivance used, or 

capable of being used, tor transportation in the 
air. 

(2) "vehicle" means a contrivance used, orca
pable of being used, tor transportation on, 
below, or above land, but does not include air
craft. 

(3) "vessel" means a contrivance used, or ca
pable of being used, for transportation in water, 
but does not include aircraft. 
§80302. Prohibitiom 

(a) DEFINITION.-In this section, "contra
band" means-

(1) a narcotic drug (as defined in section 102 
of the Comprehensive Drug Abuse Prevention 
and Control Act of 1970 (21 U.S.C. 802), includ
ing marihuana (as defined in section 102 of that 
Act (21 U.S.C. 802)), that-

(A) is possessed with intent to sell or offer for 
sale in violation of the laws and regulations of 
the United States; 

(B) is acquired, possessed, sold, transferred, or 
offered tor sale in violation of those laws; 

(C) is acquired by theft, robbery, or burglary 
and transported-

(i) in the District of Columbia or a territory or 
possession of the United States; or 

(ii) from a place in a State, the District of Co
lumbia, a territory or possession of the United 
States, or the Canal Zone, to a place in another 
State, the District of Columbia, a territory or 
possession, or the Canal Zone; or 

(D) does not bear tax-paid internal revenue 
stamps required by those laws or regulations; 

(2) a firearm involved in a violation of chapter 
53 of the Internal Revenue Code of 1986 (26 
U.S.C. 5801 et seq.); 

(3) a forged, altered, or counterfeit-
( A) coin or an obligation or other security of 

the United States Government (as defined in 
section 8 of title 18); or 

(B) coin, obligation, or other security of the 
government of a foreign country; 

(4) material or equipment used, or intended to 
be used, in making a coin, obligation, or other 
security referred to in clause (3) of this sub
section; or 

(5) a cigarette involved in a violation of chap
ter 114 of title 18 or a regulation prescribed 
under chapter 114. 

(b) PROHIBITIONS.-A person may not-
(1) transport contraband in an aircraft, vehi-

cle, or vessel; · 
(2) conceal or possess contraband on an air

craft, vehicle, or vessel; or 
(3) use an aircraft, vehicle, or vessel to facili

tate the transportation, concealment, receipt, 

possession, purchase, sale, exchange, or giving 
away of contraband. 
§80303. Seizure and forfeiture 

The Secretary of the Treasury or the Governor 
of Guam or of the Northern Mariana Islands as 
provided in section 80304 of this title, or a per
son authorized by another law to enforce sec
tion 80302 of this title, shall seize an aircraft, ve
hicle, or vessel involved in a violation of section 
80302 and place it in the custody of a person 
designated by the Secretary or appropriate Gov
ernor, as the case may be. The seized aircraft, 
vehicle, or vessel shall be forfeited, except when 
the owner establishes that a person except the 
owner committed the violation when the air
craft, vehicle, or vessel was in the possession of 
a person who got possession by violating a 
criminal law of the United States or a State. 
However, an aircraft, vehicle, or vessel used by 
a common carrier to provide transportation tor 
compensation may be forfeited only when-

(1) the owner, conductor, driver, pilot, or 
other indit;dual in charge of the aircraft or ve
hicle (except a rail car or engine) consents to, or 
knows of, the alleged violation when the viola
tion occurs; 

(2) the owner of the rail car or engine con
sents to, or knows of, the alleged violation when 
the violation occurs; or 

(3) the master or owner of the vessel consents 
to, or knows of, the alleged violation when the 
violation occurs. 
§80304. Adminutrative 

(a) GENERAL.-Except as provided in sub
sections (b) and (c) of this section, the Secretary 
of the Treasury-

(]) may designate officers, employees, agents, 
or other persons to carry out this chapter; and 

(2) shall prescribe regulations to carry out this 
chapter. 

(b) IN GUAM.-The Governor of Guam-
(1) or officers of the government of Guam des

ignated by the Governor shall carry out this 
chapter in Guam; 

(2) may carry out laws referred to in section 
80306(b) of this title with modifications the Gov
ernor decides are necessary to meet conditions 
in Guam; and 

(3) may prescribe regulations to carry out this 
chapter in Guam. 

(c) IN NORTHERN MARIANA ISLANDS.-The 
Governor of the Northern Mariana Islands-

(]) or officers of the government of the North
ern Mariana Islands designated by the Governor 
shall carry out this chapter in the Northern 
Mariana Islands; 

(2) may carry out laws referred to in section 
80306(b) of this title with modifications the Gov
ernor decides are necessary to meet conditions 
in the Northern Mariana Islands; and 

(3) may prescribe regulations to carry out this 
chapter in the Northern Mariana Islands. 

(d) CUSTOMS LAWS ON SEIZURE AND FORFEIT
URE.-The Secretary, or the Governor of Guam 
or of the Northern Mariana Islands as provided 
in subsections (b) and (c) of this section, shall 
carry out the customs laws on the seizure and 
forfeiture of aircraft, vehicles, and vessels under 
this chapter. 
§80305. Availability of certain appropriatiom 

Appropriations for enforcing customs, narcot
ics, counterfeiting, or internal revenue laws are 
available to carry out this chapter. 
§80306. Relatiomhip to other laws 

(a) CHAPTER AS ADDITIONAL LAW.-This chap
ter is in addition to another law-

(1) imposing, or authorizing the compromise 
of, fines, penalties, or forfeitures; or 

(2) providing tor seizure, condemnation, or 
disposition of forfeited property, or the proceeds 
from the property. 

(b) LAWS APPLICABLE TO SEIZURES AND FOR
FEITURES.-To the extent applicable and consist-

ent with this chapter, the following apply to a 
seizure or forfeiture under this chapter: 

(1) provisions of law related to the seizure, 
forfeiture, and condemnation of vehicles and 
vessels violating the customs laws. 

(2) provisions of law related to the disposition 
of those vehicles or vessels or the proceeds from 
the sale of those vehicles or vessels. 

(3) provisions of law related to the compromise 
of those forfeitures or claims related to those 
forfeitures. 

(4) provisions of law related to the award of 
compensation to an informe.r about those forfeit
ures. 

CHAPTER B~MISCELLANEOUS 
Sec. 
80501. Damage to transported property. 
80502. Transportation of animals. 
80503. Payments tor inspection and quarantine 

services. 
80504. Medals of honor. 
§80501. DQ.IJIG6e to tra.mported property 

(a) CRIMINAL PENALTY.-A person willfully 
damaging, or attempting to damage, property in 
the possession of an air carrier, motor carrier, or 
rail carrier and being transported in interstate 
or foreign commerce, shall be fined under title 
18, imprisoned tor not more than 10 years, or 
both. In a criminal proceeding under this sec
tion, a shipping document for the property is 
prima facie evidence of the places to which and 
from which the property was being transported. 

(b) PROHIBITION AGAINST MULTIPLE PROSECU
TIONS FOR SAME ACT.-A person may not be 
prosecuted for an act under this section when 
the person has been convicted or acquitted on 
the merits for the same act under the laws of a 
State, the District of Columbia, or a territory or 
possession of the United States. 
§80502. Tramportation of animal. 

(a) CONFINEMENT.-(]) Except as provided in 
this section, a rail carrier, express carrier, or 
common carrier (except by air or water), a re
ceiver, trustee, or lessee of one of those carriers, 
or an owner or master ot a vessel transporting 
animals from a place in a State, the District of 
Columbia, or a territory or possession of the 
United States through or to a place in another 
State, the District of Columbia, or a territory or 
possession, may not confine animals in a vehicle 
or vessel tor more than 28 consecutive hours 
without unloading the animals for feeding, 
water, and rest. 

(2) Sheep may be confined tor an additional 8 
consecutive hours without being unloaded when 
the 28-hour period of confinement ends at night. 
Animals may be confined tor-

( A) more than 28 hours when the animals can
not be unloaded because of accidental or un
avoidable causes that could not have been an
ticipated or avoided when being careful; and 

(B) 36 consecutive hours when the owner or 
person having custody of animals being trans
ported requests, in writing and separate from a 
bill of lading or other rail form, that the 28-hour 
period be extended to 36 hours. 

(3) Time spent in loading and unloading ani
mals is not included as part of a period of con
finement under this subsection. 

(b) UNLOADING, FEEDING, WATERING, AND 
REST.-Animals being transported shall be un
loaded in a humane way into pens equipped for 
feeding, water, and rest for at least 5 consecu
tive hours. The owner or person having custody 
of the animals shall feed and water the animals. 
When the animals are not fed and watered by 
the owner or person having custody, the rail 
carrier, express carrier, or common carrier (ex
cept by air or water), the receiver, trustee, or 
lessee of one of those carriers, or the owner or 
master of a vessel transporting the animals-

(]) shall teed and water the animals at the 
reasonable expense of the owner or person hav-
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ing custody, except that the owner or shipper 
may provide food; 

(2) has a lien on the animals for providing 
food, care, and custody that may be collected at 
the destination in the same way that a trans
portation charge is collected; and 

(3) is not liable tor detaining the animals for 
a reasonable period to comply with subsection 
(a) of this section. 

(c) NONAPPLICATION.-This section does not 
apply when animals are transported in a vehicle 
or vessel in which the animals have food, water, 
space, and an opportunity tor rest. 

(d) CIVIL PENALTY.-A rail carrier, express 
carrier, or common carrier (except by air or 
water), a receiver, trustee, or lessee of one of 
those carriers, or an owner or master of a vessel 
that knowingly and willfully violates this sec
tion is liable to the United States Government 
tor a civil penalty of at least $100 but not more 
than $500 for each violation. On learning of a 
violation, the Attorney General shall bring a 
civil action to collect the penalty in the district 
court tor the judicial district in which the viola
tion occurred or the defendant resides or does 
business. 
§80603. Payment• for impection and q~UJr

antiM .ervice• 
(a) GENERAL.-(1) In this subsection-
( A) "private aircraft" means a civilian air

craft not being used to transport passengers or 
property tor compensation. 

(B) "private vessel" means a civilian vessel 
not being used-

(i) to transport passengers or property tor 
compensation; or 

(ii) in fishing or /ish processing operations. 
(2) Notwithstanding section 451 of the Tariff 

Act of 1930 (19 U.S.C. 1451), the owner, operator, 
or agent of a private aircraft or private vessel 
may pay not more than $25 tor the services of an 
officer or employee of the Department of Agri
culture, the Customs Service, the Immigration 
and Naturali2ation Service, or the Public Health 
Service (including an independent contractor 
performing an inspection service tor the Public 
Health Service) when the services are performed 
on a Sunday, holiday, or from 5 p.m. through 8 
a.m. on a weekday, and are related to the air
craft's or vessel 's arrival in, or departure from, 
the United States. However, the owner, opera
tor, or agent does not have to pay for the serv
ices from 5 p.m. through 8 a.m. on a weekday 
when an officer or employee on regular duty is 
available at the place of arrival or departure to 
perform services. 

(3) The head of a department, agency, or in
strumentality of the United States Government 
providing services under paragraph (2) of this 
subsection shall collect the amount paid tor the 
services and deposit the amount in the Treas
ury. The amount shall be credited to the appro
priation of the department, agency, or instru
mentality against which the expense of those 
services was charged. 

(b) LIMITATIONS ON REIMBURSEMENT.-(1) An 
owner or operator of an aircraft is required to 
reimburse the head of a department, agency, or 
instrumentality of the Government tor the ex
penses of performing an inspection or quar
antine service related to the aircraft at a place 
of inspection during regular service hours on a 
Sunday or holiday only to the same extent that 
an owner or operator makes reimbursement tor 
the service during regular service hours on a 
weekday. The head of the department, agency, 
or instrumentality may not assess an owner or 
operator of an aircraft for administrative over
head expenses for inspection or quarantine serv
ice provided by the department, agency, or in
strumentality at an entry airport. 

(2) This subsection does not require reimburse
ment tor costs incurred by the Secretary of the 
Treasury in providing customs services described 

in section 13031(e)(1) of the Consolidated Omni
bus Budget Reconciliation Act of 1985 (19 U.S.C. 
58c(e)(l)). 
§80504. Meda.Z. of honor 

(a) MEDALS.-The President may prepare and 
give a bronze medal of honor with emblematic 
devices to an individual who by extreme daring 
endangers that individual's life in trying to pre
vent, or save the life of another in, a grave acci
dent in the United States involving a rail carrier 
providing transportation in interstate commerce 
or involving a motor vehicle on the public 
streets, roads, or highways. The President may 
give a medal only when sufficient evidence that 
the individual deserves the medal has been filed 
under regulations prescribed by the President. 

(b) RIBBONS, KNOTS, AND ROSETTES.-The 
President may give an individual who receives a 
medal a ribbon to be worn with the medal and 
a knot or rosette to be worn in place of the 
medal. The President shall prescribe the design 
for the ribbon, knot, and rosette. If the ribbon is 
lost, destroyed, or made unfit tor use and the in
dividual receiving the medal is not negligent, 
the President shall issue a n,ew ribbon without 
charge to the individual. 

(C) AVAILABILITY OF APPROPRIATIONS.-Ap
propriations made to the Secretary of Transpor
tation are available to carry out this section. 

PORTS OF ENTRY 
Sec. 2. (a) The definitions in section 40102(a) 

of title 49, United States Code, apply to this sec
tion. 

(b)(l) The Secretary of the Treasury may-
( A) designate ports of entry in the United 

States tor civil aircraft arriving in the United 
States from a place outside the United States 
and property transported on that aircraft; 

(B) detail to ports of entry officers and em
ployees of the United States Customs Service the 
Secretary considers necessary; 

(C) give an officer or employee of the United 
States Government stationed at a port of entry 
(with the consent of the head of the department, 
agency, or instrumentality of the Government 
with jurisdiction over the officer or employee) 
duties and powers of officers or employees of the 
Customs Service; 

(D) by regulation, apply to civil air naviga
tion the laws and regulations on carrying out 
the customs laws, to the extent and under con
ditions the Secretary considers necessary; and 

(E) by regulation, apply to civil aircraft the 
laws and regulations on entry and clearance of 
vessels, to the extent and under conditions the 
Secretary considers necessary. 

(2) A person violating a customs regulation 
prescribed under paragraph (l)(AHD) of this 
subsection or a public health or customs law or 
regulation made applicable to aircraft by a reg
ulation under paragraph (1)(A)-(D) is liable to 
the Government for a civil penalty of $5,000 tor 
each violation. An aircraft involved in the viola
tion may be sei2ed and forfeited under the cus
toms laws. The Secretary of the Treasury may 
remit or mitigate a penalty and forfeiture under 
this paragraph. 

(3) A person violating a regulation made ap
plicable under paragraph (l)(E) of this sub
section or an immigration regulation prescribed 
under paragraph (1)(E) is liable to the Govern
ment for a civil penalty of $5,000 tor each viola
tion. The Secretary of the Treasury or the Attor
ney General may remit or mitigate a penalty 
under this paragraph. 

(4) In addition to any other penalty, when a 
controlled substance described in section 584 of 
the Tariff Act of 1930 (19 U.S.C. 1584) is found 
on, or to have been unloaded from, an aircraft 
to which this subsection applies, the owner of, 
or individual commanding, the aircraft is liable 
to the Government tor the penalties provided in 
section 584 tor each violation unless the owner 

or individual, by a preponderance of the evi
dence, demonstrates that the owner or individ
ual did not know, and by exercising the highest 
degree of care and diligence, could not have 
known, that a controlled substance was on the 
aircraft. 

(5) If a violation under this subsection is by 
the owner or operator of, or individual com
manding, the aircraft, the aircraft is subject to 
a lien for the penalty. 

(c)(l) The Secretary of Agriculture by regula
tion may apply laws and regulations on animal 
and plant quarantine (including laws and regu
lations on importing, exporting, transporting, 
and quarantining animals, plants, animal and 
plant products, insects, bacterial and fungus 
cultures, viruses, and serums) to civil air navi
gation to the extent and under conditions the 
Secretary considers necessary. 

(2) A person violating a law or regulation 
made applicable under paragraph (1) of this 
subsection is liable tor the penalties provided 
under that law or regulation. 

(d) A decision to remit or mitigate a civil pen
alty under this section is final. When libel pro
ceedings are pending during a proceeding to 
remit or mitigate a penalty, the appropriate Sec
retary shall notify the Attorney General of the 
remission or mitigation proceeding. 

(e)(1) An aircraft subject to a lien under this 
section may be sei2ed summarily by and placed 
in the custody of a person authori2ed by regula
tions of the appropriate Secretary or the Attor
ney General. A report of the case shall be sent 
to the Attorney General. The Attorney General 
shall bring promptly a civil action in rem to en
force the lien or notify the appropriate Sec
retary that the action will not be brought. 

(2) An aircraft sei2ed under this section shall 
be released from custody when-

( A) the civil penalty or amount not remitted or 
mitigated is paid; 

(B) the aircraft is sei2ed under process of a 
court in a civil action in rem to enforce the lien; 

(C) the Attorney General gives notice that a 
civil action will not be brought under paragraph 
(1) of this subsection; or 

(D) a bond is deposited with the appropriate 
Secretary or the Attorney General in an amount 
and with a surety the appropriate Secretary or 
the Attorney General prescribes, conditioned on 
payment of the penalty or amount not remitted 
or mitigated. 

(f) A civil penalty under this section may be 
collected by bringing a civil action against the 
person subject to the penalty, a civil action in 
rem against an aircraft subject to a lien tor a 
penalty, or both. The action shall conform as 
nearly as practicable to a civil action in admi
ralty, regardless of the place an aircraft in a 
civil action in rem is sei2ed. However, a party 
may demand a trial by jury ot an issue of fact 
if the value of the matter in controversy is more 
than $20. An issue of tact tried by jury may be 
reexamined only under common law rules. 

(g) Necessary amounts may be appropriated to 
allow the head of a department, agency, or in
strumentality of the Government to acquire 
space at a public airport (as defined in section 
47102 of title 49) when the head decides the 
space is necessary to carry out inspections, 
clearance, collection of taxes or duties, or a 
similar responsibility of the head, related to 
transporting passengers or property in air com
merce. The head must consult with the Sec
retary of Transportation be/ore making a deci
sion on space. 

MASS TRANSPORTATION EXEMPTION 
Sec. 3. Chapter 105 of title 49, United States 

Code, is amended as follows: 
(1) Insert immediately after section 10530 the 

following new section: 
"§10531. Ma.• lran8portation exemption 

"(a) DEFINITIONS.-The definitions in section 
5302 of this title apply to this section. 
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"(b) PETITION FOR GRANTING EXEMPTIONS.-A 

State or local governmental authority may peti
tion the Interstate Commerce Commission tor an 
exemption from the jurisdiction of the Commis
sion under this subchapter tor mass transpor
tation the authority provides or has provided to 
it by contract. Not later than 180 days after the 
Commission receives a petition and after notice 
and a reasonable oppor~unity tor a proceeding, 
the Commission shall exempt the State, local 
governmental authorit:IJ, or contractor unless 
the Commission finds that-

"(1) the public interest would not be served by 
an exemption; 

''(2) the exemption would result in an unrea
sonable burden on interstate or foreign com
merce; or 

"(3) a State or local governmental authority 
may not regulate the mass transportation to be 
exempt under this section. 

"(c) APPLICATION OF OTHER LAWS.-All appli
cable laws of the United States related to safety 
and to representation of employees tor collective 
bargaining purposes, retirement, annuities, and 
unemployment systems, and all other laws relat
ed to employee-employer relations, apply to a 
State or local governmental authority that was 
granted, or whose contractor was granted, an 
exemption under this section. 

"(d) CHANGING AND REVOKING EXEMPTIONS.
The Commission may change or revoke an ex
emption if it finds that new evidence, material 
error, or changed circumstances exist that mate
rially affect the original order. The Commission 
may act on its own initiative or on application 
of an interested party.". 

(2) Insert immediately below item 10530 in the 
analysis of the chapter the following new item: 
"10531. Mass transportation exemption.". 

CONFORMING PROVISIONS 
Sec. 4. (a) The Union Pacific Railroad Com

pany may make a dividend only from its net 
earnings. 

(b) Section 401 of the Federal Election Cam
paign Act of 1971 (2 U.S.C. 451) is amended by 
striking "Civil Aeronautics Board" and "Board 
or Commission" and substituting "Secretary of 
Transportation" and "Secretary under subpart 
II of part A of subtitle VII of title 49, United 
States Code, or such Commission,", respectively. 

(c) Title 5, United States Code, is amended as 
follows: 

(1) In section 5109, add at the end of the sec
tion the following new subsection: 

"(c)(l) The position held by a fully experi
enced and qualified railroad safety inspector of 
the Department of Transportation shall be clas
sified tn accordance with this chapter, but not 
lower than GS-12. 

"(2) The position held by a railroad safety 
specialist of the Department shall be classified 
in accordance with this chapter, but not lower 
than GS-13.". 

(2) In section 8172, strike "Secretary of the 
Treasury" and substitute "Secretary of Trans
portation''. 

(d) Section 6001(1) of title 18, United States 
Code, is amended by striking "the Civil Aero
nautics Board,". 

(e) Chapter 33 of title 28, United States Code, 
is amended as follows: 

(1) Insert immediately after section 537 the fol
lowing new section: 
"§638. Inve•tigation of aircraft piracy and re

lated violatioM 
"The Federal Bureau of Investigation shall 

investigate any violation of section 46314 or 
chapter 465 of title 49. ". 

(2) In the analysis, insert immediately after 
item 537 the following new item: 
"538. Investigation of aircraft piracy and re

lated violations.". 
(f) Title 31, United States Code, is amended as 

follows: 

(1) Subtitle V is amended by adding at the end 
of the subtitle the following new chapter: 

"CHAPTER 77-LOAN REQUIREMENTS 
"Sec. 
"7701. Taxpayer identifying number. 
"§1701. TO$payer identifying number 

"(a) In this section-
"(1) 'included Federal loan program' has the 

same meaning given that term in section 
6103(l)(3)(C) of the Internal Revenue Code of 
1986 (26 U.S.C. 6103(l)(3)(C)). 

"(2) 'taxpayer identifying number' means the 
identifying number required under section 6109 
of the Internal Revenue Code of 1986 (26 U.S.C. 
6109). 

"(b) The head of an agency administering an 
included Federal loan program shall require a 
person applying tor a loan under the program to 
provide that person's taxpayer identifying num
ber.". 

(2) The analysis of subtitle Vis amended by 
adding immediately after item 75 the following 
new item: 
"77. Loan Requirements ... ..... ..•.. ...•.••... ... .. ... 7701". 

(g) Title 39, United States Code, is amended as 
follows: 

(1) In section 5007-
(A) insert the subsection designation "(a)" at 

the beginning of the text of the section; and 
(B) add at the end of the section the following 

new subsection: 
"(b)(l) In this subsection, 'air carrier' and 

'aircraft' have the same meanings given those 
terms in section 40102(a) of title 49. 

"(2) An air carrier engaged in transporting 
mail shall carry without charge on any plane it 
operates those agents and officers of the Postal 
Service traveling on official business related to 
transporting mail by aircraft, as prescribed by 
regulations of the Secretary of Transportation, 
on exhibiting credentials.". 

(2) Amend section 5402 as follows: 
(A) In subsection (a), strike "section 1302" 

and substitute "section 40101(a)". 
(B) In subsection (b), strike "sections 1371(k) 

and 1386(b)", "sections 1301-1542", and "sec
tions 1371-1386" and substitute "sections 
40109(a) and (c)-(h) and 42112", "part A of sub
title VII", and "chapters 411 and 413", respec
tively. 

(C) In subsection (d)-
(i) insert "determine rates and" after "may"; 

and 
(ii) strike "and overseas". 
(D) In subsection (e)-
(i) strike "'overseas air transportation',"; and 
(ii) strike "section 101 of the Federal Aviation 

Act of 1958 (49 U.S.C. 1301)" and substitute 
"section 40102(a) of title 49". 

(h) Section 382 of the Energy Policy and Con
servation Act (42 U.S.C. 6362) is amended as fol
lows: 

(1) Strike subsection (a) and substitute the fol
lowing: 

"(a) In this section, 'agency' means-
"(1) the Department of Transportation with 

respect to part A of subtitle VII of title 49, Unit
ed States Code; 

"(2) the Interstate Commerce Commission; 
"(3) the Federal Maritime Commission; and 
"(4) the Federal Power Commission.". 
(2) In subsection (b), strike "subsection (a)(1)" 

and substitute "subsection (a)". 
(i) The Act of April 22, 1908 (45 U.S.C. 51 et 

seq.), is amended by inserting immediately after 
section 4 the following new section: 

"SEC. 4A. A regulation, standard, or require
ment in force, or prescribed by the Secretary of 
Transportation under chapter 201 of title 49, 
United States Code, or by a State agency that is 
participating in investigative and surveillance 
activities under section 20105 of title 49, is 
deemed to be a statute under sections 3 and 4 of 
this Act.". 

(j) Title 49, United States Code, is amended as 
follows: 

(1) In section 102, redesignate subsection (e), 
as enacted by section 1(b) of the Act of January 
12, 1983 (Public Law 97-449, 96 Stat. 2414), as 
subsection (f). 

(2) Amend section 106 as follows: 
(A) In subsection (f). strike "Secretary shall" 

and substitute "Secretary of Transportation 
shall". 

(B) Subsection (g) is amended to read as fol
lows: 

"(g) DUTIES AND POWERS OF ADMINIS
TRATOR.-(1) Except as provided in paragraph 
(2) of this subsection, the Administrator shall 
carry out-

"( A) duties and powers of the Secretary of 
Transportation under subsection (f) of this sec
tion related to aviation safety (except those re
lated to transportation, packaging, marking, or 
description of hazardous material) and stated in 
sections 308(b), 1132(c) and (d), 40101(c), 
40103(b), 40106(a), 40108, 40109(b), 40113(a), (c), 
and (d), 40114(a), 40119, 44501(a), (b), and (d), 
44502(a)(l), (b), and (c), 44504-44508, 44511-
44513, 44701(a), (b), and (d)-(f), 44702-44716, 
44717(c), 44720(a), 44901, 44902, 44903(a)-(c) and 
(e), 44906, 44912, 44935-44937, 44938(a) and (b), 
45102, 45103, 46104, 46301, 46303(c), 46304-46308, 
46310, 46311, and 46313-46317, chapter 465, and 
sections 47504(b)(related to flight procedures), 
47506(a), 48102(d)(2), and 48107 of this title; and 

"(B) additional duties and powers prescribed 
by the Secretary of Transportation. 

"(2) In carrying out sections 40119, 44901, 
44903(aHc) and (e), 44906, 44912, 44935-44937, 
44938(a) and (b), and 48107 of this title, para
graph (I)(A) of this subsection does not apply to 
duties and powers vested in the Director of In
telligence and Security by section 44931 of this 
title.". 

(C) In subsection (k), insert "to the Secretary 
of Transportation" immediately after "appro
priated''. 

(3) In section 108(a)
(A) strike-
"(a) Except when operating as a service in the 

Navy, the" 
and substitute
"(a)(I) The"; and 
(B) add at the end of subsection (a) the fol

lowing new paragraph: 
"(2) Notwithstanding paragraph (I) of this 

subsection, the Coast Guard, together with the 
duties and powers of the Coast Guard, shall op
erate as a service in the Navy as provided under 
section 3 of title 14. ". 

(4)(A) Chapter 3 is amended by inserting im
mediately after section 303 the following new 
section: 
"§803a. Development of water traMportation 

"(a) POLICY.-It is the policy of Congress
"(1) to promote, encourage, and develop water 

transportation, service, and facilities for the 
commerce of the United States; and 

"(2) to foster and preserve rail and water 
transportation. 

"(b) DEFINITION.-In this section, 'inland wa
terway' includes the Great Lakes. 

"(c) REQUIREMENTS.-The Secretary of Trans
portation shall-

"(1) investigate the types of vessels suitable 
tor different classes of inland waterways to pro
mote, encourage, and develop inland waterway 
transportation facilities for the commerce of the 
United States; 

"(2) investigate water terminals, both for in
land waterway traffic and tor through traffic by 
water and rail, including the necessary docks, 
warehouses, and equipment, and investigate 
railroad spurs and switches connecting with 
those water terminals, to develop the types most 
appropriate tor different locations and for 
transferring passengers or property between 
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water carriers and rail carriers more expedi
tiously and economically; 

"(3) consult with communities, cities, and 
towns about the location of water terminals, 
and cooperate with them in preparing plans tor 
terminal facilities; 

"(4) investigate the existing status of water 
transportation on the different inland water
ways of the United States to learn the extent to 
which-

"(A) the waterways are being used to their ca
pacity and are meeting the demands of traffic; 
and 

"(B) water carriers using those waterways are 
interchanging traffic with rail carriers; 

"(5) investigate other matters that may pro
mote and encourage inland water transpor
tation; and 

"(6) compile, publish, and distribute informa
tion about transportation on inland waterways 
that the Secretary considers useful to the com
mercial interests of the United States.". 

(B) The analysis of chapter 3 is amended by 
inserting immediately after item 303 the follow
ing new item: 
"303a. Development of water transportation.". 

(5) Amend section 329 as follows: 
(A) In subsection (b)(1)-
(i) strike "title VII of the Federal Aviation Act 

of 1958 (49 U.S.C. 1441 et seq.)" and substitute 
"chapter 11 of this title"; 

(ii) strike "and overseas" and "or overseas" 
wherever it appears; and 

(iii) strike "section 419 of the Federal Aviation 
Act of 1958" and substitute "subchapter II of 
chapter 417 of this title". 

(B) In subsection (d), strike "the Federal 
Aviation Act of 1958 (49 App. U.S.C. 1301 et 
seq.)" and substitute "part A of subtitle VII of 
this title". 

(6)(A) Sections 334 and 335 are repealed. 
(B) Items 334 and 335 in the analysis of chap

ter 3 are repealed. 
(7)( A) Chapter 3 is amended by adding imme

diately after section 336 the following: 

"§837. Budt/et requnt for the Director of In· 
telUgeJICe IJ1Id Security 
"The annual budget the Secretary of Trans

portation submits shall include a specific re
quest for the Office of the Director of Intel
ligence and Security. In deciding on the budget 
request tor the Office, the Secretary shall con
sider recommendations in the annual report sub
mitted under section 44938(a) of this title. 

"SUBCHAPTER III-MISCELLANEOUS 
"§861. Judicial review of aetio,.. in carrying 

out certain tro~U(erred clutie• IJ1Id powe,.. 
"(a) JUDICIAL REVIEW.-An action of the Sec

retary of Transportation in carrying out a duty 
or power transferred under the Department of 
Transportation Act (Public Law 89-670, 80 Stat. 
931), or an action of the Administrator of the 
Federal Railroad Administration, the Federal 
Highway Administration, or the Federal Avia
tion Administration in carrying out a duty or 
power specifically assigned to the Administrator 
by that Act, may be reviewed judicially to the 
same extent and in the same way as if the ac
tion had been an action by the department, 
ageney, or instrumentality of the United States 
Government carrying out the duty or power im
mediately before the transfer or assignment. 

"(b) APPLICATION OF PROCEDURAL REQUIRE
MENTS.-A statutory requirement related to no
tice, an opportunity for a hearing, action on the 
record, or administrative review that applied to 
a duty or power transferred by the Act applies 
to the Secretary or Administrator when carrying 
out the duty or power. 

"(c) NONAPPLICATION.-This section does not 
apply to a duty or power transferred from the 
Interstate Commerce Commission to the Sec
retary under section 6(e)(1H4) and (6)(A) of the 
Act. 

"§352. Authority to carry out certain trGIU· 
(erred dutie• and powe,.. 
"In carrying out a duty or power transferred 

under the Department of Transportation Act 
(Public Law 89-670, 80 Stat. 931), the Secretary 
of Transportation and the Administrators of the 
Federal Railroad Administration, the Federal 
Highway Administration, and the Federal Avia
tion Administration have the same authority 
that was vested in the department, ageney, or 
instrumentality of the United States Govern
ment carrying out the duty or power imme
diately before the transfer. An action of the Sec
retary or Administrator in carrying out the duty 
or power has the same effect as when carried 
out by the department, agency, or instrumental
ity. 
"§353. Toacological te.ting of office,.. and 

employee• 
"(a) COLLECTING SPECIMENS.-When the Sec

retary of Transportation or the head of a com
ponent of the Department of Transportation 
conducts post-accident or post-incident toxi
cological testing of an officer or employee of the 
Department, the Secretary or head shall collect 
the specimen from the officer or employee as 
soon as practicable after the accident or inci
dent. The Secretary or head shall try to collect 
the specimen not later than 4 hours after the ac
cident or incident. 

"(b) REPORTS.-The head of each component 
shall submit a report to the Secretary on the cir
cumstances about the amount of time required 
to collect the specimen for a toxicologicc:.:.l test 
conducted on an officer or employee who it rea
sonably associated with the circumstances of an 
accident or incident under the investigative ju
risdiction of the National Transportation Safety 
Board. 

"(c) NONCOMPLIANCE NOT A DEFENSE.-An of
ficer or employee required to submit to toxi
cological testing may not assert failure to com
ply with this section as a claim, cause of action, 
or defense in an administrative or judicial pro
ceeding.". 

(B) The analysis of chapter 3 is amended by 
adding immediately after item 336 the following: 
"337. Budget request tor the Director of Intel

ligence and Security. 
"SUBCHAPTER III-MISCELLANEOUS 

"351. Judicial review of actions in carrying out 
certain transferred duties and 
powers. 

"352. Authority to carry out certain trans
ferred duties and powers. 

"353. Toxicological testing of officers and em
ployees.". 

(8) Section 10362(b)(5) is amended to read as 
follows: 

"(5) prescribe regulations that contain stand
ards tor the computation of subsidies tor rail 
passenger transportation (except passenger 
transportation compensation disputes subject to 
the jurisdiction of the Commission under sec
tions 24308(a) and 24903(c)(2) of this title) that 
are consistent with the compensation principles 
described in the final system plan established 
under the Regional Rail Reorganization Act of 
1973 (45 U.S.C. 701 et seq.) and that avoid cross
subsidization among commuter, intercity, and 
freight rail transportation;". 

(9) In section 10501(d)-
(A) strike "procedures of this title" and sub

stitute "procedures of this subtitle"; and 
(B) strike "provided in this title" and sub

stitute "provided in this subtitle". 
(10) In section 10504-
(A) strike "local public body" wherever it ap

pears and substitute "local governmental au
thority"; 

(B) strike "rail mass transportation" wherever 
·it appears and substitute "mass transpor
tation"; 

(C) in subsection (aj(1)(A), strike "section 
1608(c)(2)" and substitute "section 5302(a)"; and 

(D) in subsection (a)(2), strike "section 
1608(c)(5)" and substitute "section 5302(a)". 

(11) In section 10526(a)-
(A) in clause (8)(B), strike "Civil Aeronautics 

Board or its successor agency" and substitute 
"Secretary of Transportation"; 

(B) in clause (10), strike "work." and sub
stitute "work;"; 

(C) in clause (13), strike "or"; and 
(D) in clause (14), strike "title." and sub

stitute "title; or". 
(12) In section 10701a(b)(3), strike "poliCY of 

this title" and substitute "policy of this sub
title". 

(13) In section 10705a(g)(3)-
( A) before clause (A), strike "provision of this 

title" and substitute "provision of this subtitle"; 
and 

(B) in clause . (A), strike "service over any 
rate" and substitute "service over any route". 

(14) In section 10707(d)-
(A) in paragraph (2), strike "under this title" 

and substitute "under this subtitle"; and 
(B) in paragraph (3), strike "title" wherever it 

appears and substitute "subtitle". 
(15) In section 10707a(b)(1), strike "paragraph 

(2)" and substitute "paragraph (3)". 
(16) In section 10731(e), strike "provision of 

this title" and substitute "provision of this sub
title". 

(17) In section 10749(b)(2), strike "Civil Aero
nautics Board under the Federal Aviation Act 
of 1958 (49 App. U.S.C. 1301 et seq.)" and sub
stitute "Secretary of Transportation under part 
A of subtitle VII of this title". 

(18) In section 10751(b), strike "purposes of 
this title" and substitute "purposes of this sub
title". 

(19) In section 10905 (d)(l) and (e), strike 
"government authority" and substitute "gov
ernmental authority". 

(20) In section 10910-
(A) in subsection (a)(l), strike "government 

authority" and substitute "governmental au
thority"; and 

(B) in subsection (g)(l), strike "provisions of 
this title" and substitute "provisions of this sub
title". 

(21) In section 10924(e), insert "of" after "pro
tection". 

(22) In the analysis of chapter 111-
(A) in item 11128, strike "Water" and sub

stitute "War"; and 
(B) in item 11142, strike "systems" and sub

stitute "system". 
(23) In section 11162(a), strike "proceedings 

under this title" and substitute "proceedings 
under this subtitle". 

(24) In section 11163, strike "purposes of this 
title" and substitute "purposes of this subtitle". 

(25) In section 11166(a), strike "pursuant to 
this title" and substitute "under this subtitle". 

(26) In section 11167, strike "under this title" 
and substitute "under this subtitle". 

(27) In section 11501(b)(3)(A), strike "title" 
and substitute "subtitle". 

(28) In section 11909(b), strike "1966," and 
substitute "1966, ". 

(k) The following sections of title 49, United 
States Code, as enacted by section 1 of this Act, 
are amended as follows: 

(1) Effective March 31, 1992, section 5108(j) is 
repealed. 

(2) Effective January 1, 1999--
(A) in sections 41107, 41901(b)(1), 41902(a), and 

41903, strike "transportation or between places 
in Alaska" wherever it appears and substitute 
''transportation''; 

(B) strike section 41901(g); and 
(C) in section 41902(b)-
(i) strike clause (3); and 
(ii) in clause (4), strike "clauses (1)-(3)" and 

substitute "clauses (1) and (2)". 
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(l) Section 5109 of title 49, United States Code, 

as enacted by section 1 of this Act, is effective 
November 16, 1992. 

(m) The Act of June 29, 1940 (ch. 444, 54 Stat. 
686), is amended as follows: 

(1) Except as provided in paragraphs (2) and 
(3) of this subsection, strike "Administrator" 
wherever it appears and substitute "Secretary". 

(2) In subsection (a) of the first section, strike 
'"Administrator' means the Administrator of 
the Federal Aviation Agency" and substitute 
"'Secretary' means the Secretary of Transpor
tation". 

(3) In section 4(a), strike "Administrator, and 
any Federal Aviation Agency" and substitute 
"Secretary, and any Department of Transpor
tation". 

(n) The Act of September 7, 1950 (ch. 905, 64 
Stat. 770), is amended as follows: 

(1) Except as provided in paragraph (2) of this 
subsection, strike "Administrator" wherever it 
appears and substitute "Secretary". 

(2) In the first section, strike "Administrator 
ot the Federal Aviation Agency" and '"Admin
istrator'" and substitute "Secretary of Trans
portation" and " 'Secretary' ", respectively. 

(3) In sections 4 and 8(a), strike "Federal 
Aviation Agency" and substitute "Department 
of Transportation". 

(o) Section 101 (1st complete par. on p. 646) of 
the Act of August 30, 1964 (Public Law 88-507, 
78 Stat. 646), is amended by striking "Adminis
trator of the Federal Aviation Agency" and sub
stituting "Secretary of Transportation". 

(p) Section 9111 of the Anti-Drug Abuse Act of 
1988 (Public Law 100-690, 102 Stat. 4531) is 
amended as follows: 

(1) In the introductory language of subsection 
(b)(l), strike "Subsection (b) of section 10530 ot 
such title is amended by striking out paragraph 
(1) and inserting in lieu thereof the following 
new paragraph:" and substitute "Subsection 
(b)(l) of section 10530 of title 49 is amended to 
read as follows:". 

(2) In subsection (b)(2), strike "Such sub
section" and substitute "Subsection (b) of sec
tion 10530". 

(3) In the introductory language ot subsection 
([)(1), strike "Subsection (g) of such section is 
amended by striking out paragraph (1) and in
serting in lieu thereof the following:" and sub
stitute "Subsection (g)(l) ot section 10530 of title 
49 is amended to read as follows:". 

(4) In subsection ([)(2), strike "Such sub
section" and substitute "Subsection (g) of sec
tion 10530". 

(q) The revision of regulations, referred to in 
section 32705(b)(2)(A) of title 49, United States 
Code, as enacted by section 1 ot this Act, that 
is required by section 7 ot the Independent Safe
ty Board Act Amendments of 1990 (Public Law 
101-641, 104 Stat. 4657) shall be prescribed not 
later than May 28, 1991. 

CONFORMING CROSS-REFERENCES 

Sec. 5. (a) Sections 551(1)(H) and 701(b)(1)(H) 
of title 5, United States Code, are amended by 
striking "or sections 1622," and substituting 
"subchapter II of chapter 471 of title 49; or sec-
tions". ' 

(b) Title 10, United States Code, is amended as 
follows: 

(1) In section 2640-
(A) in subsections (a)(1)(A) and (d)(l)(B)(i), 

strike "title VI ot the Federal Aviation Act of 
1958 (49 U.S.C. App. 1421 et seq.)" and sub
stitute "chapter 447 of title 49"; and 

(B) in subsection (i), strike "sections 101(3), 
101(5), 101(10), and 101(15), respectively, of the 
Federal Aviation Act of 1958 (49 U.S.C. App. 
1301(3), 1301(5), 1301(10), and 1301(15))" and 
substitute "section 40102(a) of title 49". 

(2) In section 9511(1), strike "section 101 of the 
Federal Aviation Act of 1958 (49 U.S.C. 1301)" 
and substitute "section 40102(a) of title 49". 

(3) In section 9512(b)(4), strike "section 501 of 
the Federal Aviation Act of 1958 (49 U.S.C. App. 
1401)" and substitute "section 44103 of title 49". 

(c) Section 1110(a) of title 11, United States 
Code, is amended by striking "section 101 of the 
Federal Aviation Act of 1958 (49 U.S.C. 1301)", 
"subsection B(4) of the Ship Mortgage Act, 1920 
(46 U.S.C. 911(4))", and "Civil Aeronautics 
Board" and substituting "section 40102(a) of 
title 49", "section 30101 of title 46", and "Sec
retary of Transportation", respectively. 

(d) The last sentence ot section 82 of title 14, 
United States Code, is amended to read as fol
lows: "Nothing in this title shall be deemed to 
limit the authority granted by chapter 167 ot 
title 10 or part A of subtitle VII of title 49. ". 

(e) Title 18, United States Code, is amended as 
follows: 

(1) In section 31, strike "the Federal Aviation 
Act ot 1958, as amended" and substitute "sec
tions 40102(a) and 46501 ot title 49". 

(2) In the last sentence of sections 112(e), 
878(d), 1116(c), and 1201(e), strike "section" and 
all that follows and substitute "section 46501(2) 
of title 49. ". 

(3) In section 511(c)-
(A) in clause (1), strike "the National Traffic 

and Motor Vehicle Safety Act of 1966, or the 
Motor Vehicle Information and Cost Savings 
Act" and substitute "chapter 301 and part C of 
subtitle VI of title 49"; and 

(B) in clause (2), strike "section 2 of the 
Motor Vehicle Information and Cost Savings 
Act" and substitute "section 32101 of title 49". 

(4) In section 512(a)(2)(A), strike "the Na
tional Traffic and Motor Vehicle Safety Act of 
1966" and substitute "chapter 301 ot title 49". 

(5) In section 553(c)-
(A) in clause (1), strike "section 2 of the 

Motor Vehicle Information and Cost Savings 
Act" and substitute "section 32101 of title 49"; 
and 

(B) in clause (4), strike "section 101 of the 
Federal Aviation Act of 1958 (49 U.S.C. App. 
1301)" and substitute "section 40102(a) of title 
49". 

(6) In section 831(c)(l), strike "section 101 of 
the Federal Aviation Act of 1958 (49 U.S.C. 
1301)" and substitute "section 46501 of title 49". 

(7) In section 844(g)(2)(B), strike "the Hazard
ous Materials Transportation Act (49 App. 
U.S.C. 1801, et seq.)" and substitute "chapter 51 
o[title 49". 

(8) In section 1201(a)(3), strike "section" and 
all that follows and substitute "section 46501 of 
title 49;". 

(9) In section 1366(c), strike "interstate trans
mission facilities, as defined in section 2 of the 
Natural Gas Pipeline Safety Act of 1968" and 
substitute "an interstate gas pipeline facility as 
defined in section 60101 ot title 49". 

(10) In section 2318(c)(1), strike "section 101 ot 
the Federal Aviation Act of 1958" and substitute 
"section 46501 of title 49". 

(11) In section 2516(1)(j), strike "section" and 
all that follows and substitute "section 60120(b) 
(relating to destruction of a natural gas pipe
line) or 46502 (relating to aircraft piracy) of title 
49;". 

(12) In section 3663(a)(1), strike "under sub
section (h), (i), (j), or (n) of section 902 of the 
Federal Aviation Act of 1958 (49 U.S.C. 1472)" 
and substitute "section 46312, 46502, or 46504 of 
title 49". 

(f) Title 23, United State Code, is amended as 
follows: 

(1) In section 103(e)(4)(L)-
(A) in clause (i), strike "the Urban Mass 

Transportation Act of 1964" and substitute 
"chapter 53 of title 49"; and 

(B) in clause (ii), strike "section 3(e)(4) of the 
Urban Mass Transportation Act of 1964" and 
substitute "section 5315(a)(1)(D) of title 49". 

(2) In section 142-

(A) in subsection (i), strike "the Urban Mass 
Transportation Act of 1964, as amended" and 
substitute "chapter 53 of title 49"; and 

(B) in subsection (j), strike "section 3(e)(4) of 
the Urban Mass Transportation Act of 1964, as 
amended," and substitute "section 5315(a)(l)(D) 
of title 49". 

(3) In section 157(a)(2) and (3)(A), strike "sec
tion 404 of the SUrface Transportation Assist
ance Act of 1982" and substitute "section 31104 
o[title 49". 

(g) The Internal Revenue Code of 1986 (26 
U.S.C. 1 et seq.) is amended as follows: 

(1) In section 4064(b)(l)(B), strike "section 501 
of the Motor Vehicle Information and Cost Sav
ings Act (15 U.S.C. 2001)" and substitute "sec
tion 32901 of title 49, United States Code,". 

(2) In section 4261(e) and ([)(2), strike "the 
Airport and Airway Improvement Act of 1982" 
and substitute "section 44509 or 44913(b) or sub
chapter I of chapter 471 of title 49, United States 
Code,". 

(3) In section 9502(d)(1)(B), strike "the Fed
eral Aviation Act ot 1958, as amended (49 U.S.C. 
1301 et seq.)," and substitute "part A of subtitle 
VII of title 49, United States Code,". 

(4) In section 9503(e)(3), strike "section 
21(a)(2) of the Urban Mass Transportation Act 
ot 1964" and substitute "section 5325(a)(1)(A) of 
title 49, United States Code". 

(h) Title 31, United States Code, is amended as 
follows: 

(1) In section 3711(c)(2), strike "section 6 of 
the Act of March 2, 1893 (45 U.S.C. 6), section 4 
of the Act of April14, 1910 (45 U.S.C. 13), section 
9 of the Act of February 17, 1911 (45 U.S.C. 34), 
and section 25(h) of the Interstate Commerce Act 
(49 App. U.S.C. 26(h))" and substitute "section 
21302 of title 49 [or a violation of chapter 203, 
205, or 207 ot title 49 or a regulation or require
ment prescribed or order issued under any of 
those chapters". 

(2) In section 3726(b)(1), strike "the Federal 
Aviation Act ot 1958" and substitute "section 
40102(a) of title 49". 

(i) Section 210(a)(4) ot title 35, United States 
Code, is amended by striking "section 106(c) of 
the National Traffic and Motor Vehicle Safety 
Act of 1966 (15 U.S.C. 1395(c); 80 Stat. 721)" and 
substituting "section 30168(e) of title 49". 

(j) Title 39, United States Code, is amended as 
follows: 

(1) In section 3401(b) and (c), strike "section 
1376" and substitute "section 41901". 

(2) In section 5005(b)(3), strike "section 101 of 
the Federal Aviation Act of 1958" and substitute 
"section 40102(a) of title 49". 

(3) In section 5401(b), strike "sections 1301-
1542" and substitute "part A of subtitle VII". 

(k) Section 2101(14)(C) of title 46, United 
States Code, is amended by striking "section 104 
of the Hazardous Materials Transportation Act 
(49 App. U.S.C. 1803)" and substituting "section 
5103(a) of title 49". 

(l) Title 49, United States Code, is amended as 
follows: 

(1) In section 103(c)(1), strike "section 6(e)(l), 
(2), and (6)(A) of the Department of Transpor
tation Act (49 App. U.S.C. 1655(e)(1), (2), and 
(6)(A))" and substitute "section 20134(c) and 
chapters 203-211 of this title, and chapter 213 of 
this title in carrying out chapters 203-211". 

(2) In section 104(c)(2), strike "31" and sub
stitute "315". 

(3) In section 105(d), strike "the National 
Traffic and Motor Vehicle Safety Act of 1966 (15 
U.S.C. 1381 et seq.)" and substitute "chapter 301 
of this title". 

(4) In section 106-
(A) in subsection (h), strike "Section 103 of 

the Federal Aviation Act of 1958 (49 App. U.S.C. 
1303)" and substitute "Section 40101(d) of this 
title"; and 

(B) in subsection (j), strike "section 312(e) of 
the Federal Aviation Act of 1958" and substitute 
"section 44507 of this title". 
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(5) In section 109(a) and (b), insert "App." im

mediately after "(46". 
(6) In section 302(b), strike "Subtitle I and 

chapter 31 of subtitle II of this title and the De
partment of TranSPortation Act (49 App. U.S.C. 
1651 et seq.)" and substitute "This subtitle and 
chapters 221 and 315 of this title". 

(7) In section 306(b), strike "section 332 or 333 
of this title, section 211 or 216 of the Regional 
Rail Reorganization Act of 1973 (45 U.S.C. 721, 
726), title V or VII of the Railroad Revitaliza
tion and Regulatory Reform Act of 1976 (45 
U.S.C. 821 et seq., 851 et seq.), or section 4(i) or 
5 of the Department of TranSPortation Act (49 
App. U.S.C. 1653(i), 1654)" and substitute "sec
tion 332 or 333 or chapter 221 or 249 of this title, 
section 211 or 216 of the Regional Rail Reorga
nization Act of 1973 (45 U.S.C. 721, 726), or title 
V of the Railroad Revitalization and Regulatory 
Reform Act of 1976 (45 U.S.C. 821 et seq.)". 

(8) In section 321, strike "section 101(2), (4), 
and (8) of the Federal Aviation Act of 1958 (49 
App. U.S.C. 1301(2), (4), (8))" and substitute 
"section 40102(a) of this title". 

(9) In section 501-
(A) in subsection (a)(2), strike "section 3101" 

and substitute "section 31501 "; 
(B) in subsection (a)(3), strike "section 

3102(c)" and substitute "section 31502(c)"; and 
(C) strike subsection (b) and substitute the fol

lowing: 
"(b) APPLICATION.-This chapter only applies 

in carrying out sections 20302(a)(l)(B) and (C), 
(2), and (3), (c), and (d)(l) and 20303 and chap
ters 205 (except section 20504(b)), 211, 213 (in 
carrying out those sections and chapters), and 
315 of this title.". 

(10) In section 507(c), strike "section 3102 of 
this title or the Motor Carrier Safety Act of 
1984" and "such section or Act" and substitute 
"subchapter III of chapter 311 (except sections 
31138 and 31139) or section 31502 of this title" 
and "any of those provisions", reSPectively. 

(11) In section 521(b)-
(A) in paragraph (l)(A), strike "section 3102 

of this title or the Motor Carrier Safety Act of 
1984 or section 12002, 12003, 12004, 12005(b), or 
12008(d)(2) of the Commercial Motor Vehicle 
Safety Act of 1986" and "such sections or Act" 
and substitute "a provision of subchapter III of 
chapter 311 (except sections 31138 and 31139) or 
section 31302, 31303, 31304, 31305(b), 31308(g)(l), 
or 31502 of this title" and "any of those provi
sions'', reSPectively; 

(B) in paragraph (2)(A), strike "pursuant to 
section 3102 of this title or the Motor Carrier 
Safety Act of 1984" and substitute "under sub
chapter III of chapter 311 (except sections 31138 
and 31139) or section 31502 of this title"; 

(C) in paragraph (2)(B), strike "section 12002, 
12003, 12004, 12005(b), or 12008(d)(2) of the Com
mercial Motor Vehicle Safety Act of 1986" and 
substitute "section 31302, 31303, 31304, 31305(b), 
or 31308(g)(l) of this title"; 

(D) in paragraph (3), strike "section 3102 of 
this title or the Motor Carrier Safety Act of 1984 
or section 12002, 12003, 12004, or 12005(b) of the 
Commercial Motor Vehicle Safety Act of 1986" 
and substitute "subchapter III of chapter 311 
(except sections 31138 and 31139) or section 
31302, 31303, 31304, 31305(b), or 31502 of this 
title"; 

(E) in paragraph (5)(A), strike "section 3102 of 
this title or the Motor Carrier Safety Act of 1984 
or section 12002, 12003, 12004, or 12005(b) of the 
Commercial Motor Vehicle Safety Act of 1986" 
and "such sections or Act" and substitute "a 
provision of subchapter III of chapter 311 (ex
cept sections 31138 and 31139) or section 31302, 
31303, 31304, 31305(b), or 31502 of this title" and 
"any of those provisions", reSPectively; 

(F) in paragraph (6)(A), strike "section 3102 of 
this title, the Motor Carrier Safety Act of 1984", 
"such section or Act", and "liable" and sub
stitute "subchapter III of chapter 311 (except 
sections 31138 and 31139) or section 31502 of this 
title", "any of those provisions", and "subject", 
reSPectively; 

(G) in paragraph (6)(B)(i), strike "section 
12002, 12003(b), 12003(c), 12004, 12005(b), or 
12008(d)(2) of the Commercial Motor Vehicle 
Safety Act of 1986" and substitute "section 
31302, 31303(b) or (c), 31304, 31305(b), Or 
31308(g)(l) of this title"; 

(H) in paragraph (6)(B)(ii), strike "section 
12019 of such Act", "section 12003(a) of such 
Act", and "such section 12003(a)" and sub
stitute "section 31301 of this title", "section 
31303(a) of this title", and "section 31303(a)", 
reSPectively; 

(1) in paragraph (12), strike "any provision of 
the Hazardous Materials TranSPortation Act (49 
U.S.C. App. 1801-1812)" and "such Act" and 
substitute "chapter 51 of this title" and "chap
ter 51", reSPectively; and 

(J) in paragraph (13), strike "section 204 of 
the Motor Carrier Safety Act of 1984" and sub
stitute "section 31132 of this title". 

(12) In section 526, strike "this chapter, sec
tion 3102 of this title, or the Motor Carrier Safe
ty Act of 1984, a person that knowingly and 
willfully violates a provision of this chapter or 
such section or Act, or a regulation or order of 
the Secretary of TranSPortation under this 
chapter or such section or Act" and substitute 
"a provision of this chapter, subchapter III of 
chapter 311 (except sections 31138 and 31139), or 
section 31502 of this title, a person that know
ingly and willfully violates any of those provi
sions or a regulation or order of the Secretary of 
Transportation under any of those provisions". 

(13) In section 10102(9), strike "the Federal 
Aviation Act of 1958" and substitute "part A of 
subtitle VII of this title". 

(14) In section 10322(a), strike "subtitle" 
wherever it appears and substitute "title". 

(15) In sections 10364(a) and 10385(a), strike 
"section 5 of title 41" and substitute "section 
3709 o[the Revised Statutes (41 U.S.C. 5)". 

(16) In sections 10527(a), strike "subchapter" 
and substitute "title". 

(17) In section 10528, strike "subchapter" and 
"subtitle " wherever either word appears and 
substitute "title". 

(18) In section 10529(a), strike "(12 U.S.C. 
1141j(a))" and substitute "(12 U.S.C. 1141j(a)))". 

(19) In sections 10542(a)(2) and 10544(d)(l)(B), 
insert "App." immediately after "(46" wherever 
it appears. 

(20) In section 10561(b)(l), strike "chapter 20" 
and substitute "part A of subtitle VII". 

(21) In section 10703(a)(4)-
(A) in paragraph (D)(ii), insert "App." imme

diately after "(46" wherever it appears; and 
(B) in paragraph (E), strike "(46 U.S.C. 801 et 

seq.)" and "(46 U.S.C. 84~48)" and substitute 
"(46 App. U.S.C. 801 et seq.)" and "(46 App. 
U.S.C. 843 et seq.)", reSPectively. 

(22) In section 10721(a)(l), strike "Section 5 of 
title 41" and substitute "Section 3709 of the Re
vised Statutes (41 U.S.C. 5)". 

(23) In section 10735(b)(l), strike "under this 
title " and substitute "under this subtitle". 

(24) In section 10903(b)(2), strike "section 
11347 of this title and section 405(b) of the Rail 
Passenger Service Act (45 U.S.C. 565(b))" and 
substitute "sections 11347 and 24706(c) of this 
title". 

(25) In section 10922-
(A) in subsection (c)(l)(E), strike "provisions 

of section 12([) of the Urban Mass TranSPor-

tation Act of 1964" and substitute " section 10531 
of this title"; 

(B) in subsection (c)(2)(D), strike " subtitle" 
wherever it appears and substitute "title"; 

(C) in subsection (c)(4)(C) and (j)(l), strike 
"subchapter" wherever it appears and sub
stitute "title"; and 

(D) in subsection (j)(2)(C), strike "subtitle" 
and substitute "title". 

(26) In section 10927(a)(l), insert "section" be
tore "10923". 

(27) In section 10935(a) and (e)(3), strike "sub
chapter" and substitute "title". 

(28) In section 11125(b)(2)(A), strike "the Fed
eral Railroad Safety Act of 1970 (45 U.S.C. 431 et 
seq.)" and substitute "chapter 201 of this title". 

(29) In section 11126(a), strike "11501(c)" and 
substitute "11501([)". 

(30) In section 11303(a), strike "the Ship Mort
gage Act, 1920" wherever it appears and sub
stitute "chapter 313 of title 46". 

(31) In section 11347, strike "section 405 of the 
Rail Passenger Service Act (45 U.S.C. 565)" and 
substitute "sections 24307(c), 24312, and 24706(c) 
of this title". 

(32) In section 11348(a), strike "section 
504([)," and substitute "sections 504([) and". 

(33) In section 11504(b)(2), strike "204 of the 
Motor Carrier Safety Act of 1984 (49 App. U.S.C. 
2503)" and substitute "31132 of this title". 

(34) In section 11701(a), strike "section 10530 
of this subtitle" and substitute "section 10530 of 
this title". 

LEGISLATIVE PURPOSE AND CONSTRUCTION 
Sec. 6. (a) Sections 1-4 of this Act restate, 

without substantive change, laws enacted before 
October 1, 1991, that were replaced by those sec
tions. Those sections may not be construed as 
making a substantive change in the laws re
placed. Laws enacted after September 30, 1991, 
that are inconsistent with this Act supersede 
this Act to the extent o[the inconsistency. 

(b) A reference to a law replaced by sections 
1-4 of this Act, including a reference in a regu
lation, order, or other law, is deemed to refer to 
the correSPonding provision enacted by this Act. 

(c) An order, rule, or regulation in effect 
under a law replaced by sections 1-4 of this Act 
continues in effect under the correSPonding pro
vision enacted by this Act until repealed, 
amended, or superseded. 

(d) An action taken or an offense committed 
under a law replaced by sections 1-4 of this Act 
is deemed to have been taken or committed 
under the corresponding provision enacted by 
this Act. · 

(e) An inference of legislative construction is 
not to be drawn by reason of the location in the 
United States Code of a provision enacted by 
this Act or by reason of a caption or catch line 
of the provision. 

(f) If a provision enacted by this Act is held 
invalid, all valid provisions that are severable 
[rom the invalid provision remain in ettect. If a 
provision enacted by this Act is held invalid in 
any of its applications, the provision remains 
valid tor all valid applications that are sever
able [rom any of the invalid applications. 

REPEALS 
Sec. 7. (a) The repeal of a law by this Act may 

not be construed as a legislative implication that 
the provision was or was not in effect before its 
repeal. 

(b) The laws SPecified in the following sched
ule are repealed, except [or rights and duties 
that matured, penalties that were incurred, and 
proceedings that were begun before the date of 
enactment of this Act: 
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Date 

1864 
July2 

1873 
Mar. 3 

1874 
June 20 
June 22 

1879 
Mar. 3 

1887 
Feb. 4 

Mar.3 

1893 
Feb.11 

Mar.2 

1896 
Apr.l 

1897 
Mar. 3 

1901 
Mar.3 

1903 
Feb. 19 

Mar.2 

1905 
Feb. 23 

1906 
June 29 
June 30 

1907 
Mar. 4 

1908 
May27 

1909 
Mar.4 

1910 
Apr.U 
May6 
June 18 

1911 
Feb. 17 

1912 
Aug. 24 

CONGRESSIONAL RECORD-HOUSE November 5, 1991 

Chapter or Public 
Law 

Schedule of Laws Repealed 
Statutes at Large 

Section 

216 ...................... 15 ..................................................................................... . 

226 ...................... 2(words after 2d semicolon) ............................................... . 

331 .................... .. 
414 ..................... . 

183 ...................... 1(4th par. on p. 420) ......................................................... .. 

104 ..................... . 

345 .................... .. 

83 ....................... . 

196 ..................... . 

87 ....................... . 

386 .................... .. (proviso under heading "Transportation and Recruiting, 
Marine Corps"). 

831 ...................... (last proviso of last par. under heading "Pay Department") 

708 .................... .. 

976 .................... .. 

744 ..................... . 

3594 .................... . 
P.R.46 .............. .. 

2939 .................... . 

200 ...................... 1(6th par. last sentence under heading "Interstate Commerce 
Commission", 1st complete par. on p. 325). 

299 ...................... 1(6th par. last sentence under heading "Interstate Commerce 
Commission"). 

160 .................... .. 
208 ..................... . 
309 .................... .. 

103 ..................... . 

390 ...................... ll(last par.) ...................................................................... . 

Vol
ume 

Statutes at Large 

Page 

13 362 ......................... . 

17 508 ........................ .. 

18 111 ........................ .. 
18 200 ........................ .. 

20 420 ......................... . 

24 379 ......................... . 

24 488 ........................ .. 

27 443 ......................... . 

27 531 ........................ .. 

29 85 ......................... .. 

29 663 ........................ .. 

31 1023 ...................... .. 

32 847 ......................... . 

32 943 ........................ .. 

33 743 ....... .................. . 

34 607 ........................ .. 
34 838 ......................... . 

34 1415 ....................... . 

35 325 ......................... . 

35 965 ........................ .. 

36 298 ......................... . 
36 350 ........................ .. 
36 544 ......................... . 

36 913 ......................... . 

U.S. Code 

Title 

45 

45 
45 

45 

Section 

83 

83 
89 

90 

49 1-25(as 1-25 
App. relate to oil 

pipelines), 
26,26a-

27(as 26a-27 
relate to oil 
pipelines), 
901-923(as 

901-923 
relate to oil 

pipelines) 
45 94,95 

49 46(related 
App. to oil 

pipelines) 
45 1-7 

45 6 

45 91 

45 92 

49 41-43(as 41-
App. 43 relate to 

oil 
pipelines) 

45 10 

49 
App. 

45 
45 

45 

45 

45 

45 
45 
49 

App. 

1201-1203 

71-74 
35 

61-64b 

36,37 

37 

11-16 
38-43 

50( related 
to oil 

pipelines) 

45 22-29, 31-34 

37 568 .......................... 49 51(related 
to oil 

pipelines) 
App. 
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Date 

1914 
Aug.1 

1915 
Mar.4 

1916 
May4 
Aug. 29 

1920 
Feb. 28 

1921 
Mar.4 

Dec.15 

1924 
June 7 

1927 
Mar. 4 

1929 
Feb. 28 

1931 
Feb. 14 

1934 
June 13 

June 19 

1935 
Aug.7 

1937 
Aug. 26 

1939 
June 27 

Aug. 9 

1940 
Apr. 22 
July 2 

Sept. 18 

1941 
June 28 

1942 
July 24 

1943 
May 7 

June 10 

Chapter or Public 
Law 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

223 ...................... 1(5th complete par. on p. 627) ............................................ . 

169 ..................... . 

109 .................... .. 
415 ..................... . 

91 ........................ 441, soo ............................................................................. . 

161 ...... ................ l(last proviso in par. under heading "Transportation Facili-
ties on Inland and Coastal Waterways"). 

1 ......................... 1(last par. under heading "Board of Mediation and Concil-
iation"). 

355 .................... .. 

510 ..................... . 

369 ...................... .. ...................................................................................... .. 

189 ..................... . 

498 .................... .. 

654 ..................... . 

656 ...................... 2 ...................................................................................... . 

455 ............................................................................................................... . 

818 ...................... . ..................•...................................................................... 

244 .................... .. 

618 .................... .. 

633 ...................... 1(1st. par. under heading "Civil Aeronautics Authority.") .. . 

124 ..................... . 
526 .................... .. 

722 ...................... 14(b), 321 ......................................................................... .. 

258 ...................... 201(last par. under heading "Civil Aeronautics Board") .... .. 

522 .................... .. 

94 ........................ (par. under heading "Office of Administrator of Civil Aero-
nautics"). 

121 ..................... . 

Statutes at Large U.S. Code 

Vol
ume Page Title Section 

38 627 .......................... 49 

38 1192 ...................... .. 

39 61 ......................... .. 
39 538 ........................ .. 

App. 

45 

45 
49 

App. 

41 498, 499 ................... 49 
App. 

41 1392 ........................ 49 
App. 

42 328 .......................... 45 

52( related 
to oil 

pipelines) 

23,30 

63 
81-124 

26, 142 

141 

126 

43 659 ........................ .. 45 22, 23, 25, 27 

44 1446 ...................... .. 49 
App. 

45 1404 ........................ 49 

46 1162 ....................... . 

48 954 ..... ......... ............ 

48 1113 ........................ 
48 1116 ........................ 

App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 540 .......................... 49 
App. 

50 835 .......................... 49 
App. 

53 855 .......................... 49 
App. 

53 1291 ........................ 49 
App. 

53 1302 ........................ 49 
App. 

54 148 .......................... 45 
54 735 .......................... 49 

App. 
54 919, 954 ................... 49 

App. 

55 282 .......................... 49 

56 704 ......................... . 

App. 

49 
App. 

57 80 ........................... 49 
App. 

57 150 .......................... 49 
App. 

102 

173 

231 

264 

171-173a, 
175, 179-184 

181 

231 

26 

751-757 

781-789 

682 

24-34 
485 

26, 
65(related 

to oil 
pipelines) 

422a 

752 

758 

752 
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Date 

1944 
June 30 

July 1 

Oct. 3 

1945 
Dec. 12 

1946 
Aug. 8 

1947 
May27 
July 30 

Aug. 4 

1948 
Apr.17 

June 16 

June 19 

June 25 
June 29 

July 1 

1949 
July 25 

July 26 

Aug.12 

Aug.15 

Aug. 30 

Oct.1 

Oct. 25 

Oct. 26 

1950 
Feb.9 

Mar. 18 

Aug. 3 

Aug.5 

Aug. 8 

Aug. 9 

Sept. 9 

Sept. 27 

Sept. 29 

Sept. 30 

CONGRESSIONAL RECORD-HOUSE November 5, 1991 

Chapter or Public 
Law 

333 ..................... . 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

373 ...................... 813(5th, 6th complete pars. on p. 718) ................................ .. 

479 ...................... 13(g) ................................................................................ .. 

573 ............................................................................................................... . 

911 ...................... . ........................................................................................ . 

~i·:::::::::::::::::::::: 2··::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
471 ..................... . 

192 ..................... . 

473 ..••.................. 

482 .................... .. 

523 ..................... . 

646 ...................... 4 ..................................................................................... .. 
713 ...................... . ........................................................................................ . 

738 .................... .. 

792 ..................... . 

359 .... : ............... .. 

362 ..................... . 

363 .................... .. 

423 .................... .. 

426 .................... .. 

520 ..................... . 

589 .................... .. 

724 .................... .. 

751 .................... .. 

5 ....................... .. 

72 ........................ 6, 7 ................................................................................... . 

517 .................... .. 

591 .................... .. 

643 .................... .. 

655 .................... .. 

938 ..................... . 

1055 .................... . 

1107 .................... . 

1117 .................... . 

Vol
ume 

Statutes at Large 

Page 

58 648 ........................ .. 

58 718 ............ ... .......... . 

59 606 .......................... 

60 944 .......................... 

61 120 
61 678 :::::::::::::::::::::::::: 

61 743 .......................... 

62 173 .......................... 

62 450 .......................... 

62 470 .......................... 

62 493 .......................... 
62 986 .......................... 
62 1093 ......................... 
62 1111 ........................ 
62 1216 ........................ 

63 478 .......................... 

63 480 ........................... 
63 480 .......................... 
63 603 .......................... 

63 605 .......................... 

63 678 .......................... 
63 700 .......................... 
63 903 .......................... 

63 925 .......................... 

64 4 . ............................ 
64 28 ........................... 
64 395 .......................... 

64 414 .......................... 
64 417 .......................... 

64 427 .......................... 

64 825 .......................... 

64 1071 ........................ 
64 1079 ......................... 
64 1090 ........................ 

U.S. Code 

Title 

49 
App. 

49 
App. 

50 
App. 

49 
App. 

49 
App. 

45 
50 

App. 
49 

App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

45 
49 

App. 
49 

App. 
49 

App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

50 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

Section 

757 

177, 181 

1622 

65, 65a(as 
65, 65a 

relate to oil 
pipelines) 

603 

24-26 
1622 

643 

1101, 1102, 
1106, 1108, 

1109 
1151, 

1151(note), 
1152-1159a, 

1160 
524 

401,523 

87 
452 

1116 

452, 459, 551 

1111 

622 

1114 

1113 

1109 

427 

1622-1622c 

1105 

1104 

1107 

1102, 1108 

622 

177, 181 

457 

781 

701-705 

1104 

460 

1181-1185 
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Statutes at Large U.S. Code 

Date 

1951 
Jan. 9 

June 14 

Oct. II 

Oct. 31 

1952 
June 28 

July 14 

1953 
July 8 

Aug. 8 

1955 
May19 

Aug. 3 

1956 
July 20 

Aug.1 

1957 
June 13 

Aug.14 
Aug. 26 

Sept. 7 

1958 
Apr. 9 

Apr. II 
July 7 

Aug. 23 

1959 
Mar.18 

June 25 

June 29 

Chapter or Public 
Law 

1214 ············•········ 

123 ..................... . 

Section 

495 ...................... 3, 4 ·····································································•·············· 

655 ...................... 55(b) ·················································································· 

485 •••.•...............•. 1(5) .............•.•................................................................... 

740 .•........•........... 

181 ........•......••..... 

379 ..................... . 

41 ...................•.•.. 

494 •...•..••..•.•••••••.• 

650 ···········•·········· 

655 ............•......... 

816 ······················ 

852 : ..................... 22 ......•••.••..•..•.................................................................... 

85-50 •.•.•.....•........ 

85-135 ................. . 
85-166 ................. . 

85-307 .•...•............ 

85-373 ...........•...... 

85-375 .................. . ................•..............•.•....................................................... 
85-507 ..........•••.•... 21(b)(3), (c) .........................•.............................................. 

85-726 ..............•.•• (less 613(a), (b), 1402(a), (eHg), 1404, 1406, 1411) ....•............. 

86-3 ..................... 21 ···•···••········•··•·····•·•·········•·············································•· 

86-70 ············••··••• 39 ·······················•·····································•························ 

86-72 ..............••... 

July 8 86-81 .. . . . . . .. . . . • . ... .. • ..•...•.........•...•................•......••........................................... 

49--{)59 0-96 Vol. 137 (Pt. 20) 38 

Vol
ume 

64 

65 

65 

65 

66 

66 

Page 

1237 ......................... 
65 . .......................... 
407 .......................... 

729 .......................... 

286 .......................... 
628 .......................... 

67 140 .....................•.•.. 

67 489 ......................•... 

69 49 ........................•.. 

69 441 ......•...•......••...•... 

Title 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

70 591 ...•.•....•.....•..•...... 49 
App. 

70 594 ••.•.••••.•••.•.••••.••••• 49 
App. 

70 784 •..•...................•.. 49 
App. 

70 911 .....•.................... 49 
App. 

71 69 . .......................... 49 
App. 

71 352 ................•....•••.. 45 
71 415 .......................... 49 

App. 
71 629 ...•..•......•......•..... 49 

App. 

72 84 . ........................... 49 
App. 

72 86 ........................... 45 
72 337, 338 ................... 49 

App. 
72 731 ···············•·········· 49 

App. 

73 13 ........................... 49 
App. 

73 150 .....••........•..•.•.•... 49 
App. 

73 155 .......•...•.............. 49 
App. 

73 180 .......................... 49 
App. 

Section 

1109 

401, 711-722 

177, 560 

787 

485 

401, 491, 622 

1116 

176 

481 

1101-1103, 
1104,1105, 
1107, 1108, 

1111 

481 

722 

483 

789 

1201-1203 

6,13, 34, 63 
481 

1324(note) 

486 

9 
457,603 

1301-1308, 
1321-1325, 
1341-1346, 
1347-1356, 
1357-1359, 

1371, 1372-
1376, 1377-
1389, 1401-
1406, 1421-
1433,1441-
1443, 1461-
1463, 1471-
1474, 1481, 
1482, 1483-
1490,1501-
1515,1516-
1518, 1531-
1542,1551 

1324(note) 

1324(note) 

1101, 1102, 
1104, 1106, 
1108, 1109, 

1112 
1403, 1404 
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Date 

Aug.11 

Aug. 25 

Sept. 21 

1960 
June 29 

July 12 

July 14 
Sept. 13 

1961 
July 20 

Sept. 5 

Sept.13 

Sept. 20 

Oct. 4 

1962 
July 10 

Oct. 15 

1964 
Mar.11 

June 30 

Chapter or Public 
Law 

86-154 ·················· 

86-199 ................. . 

86-295 .•...•............ 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

86-546 .................. 1 .................................•..................•.... •... .. •.....•. .........•...... 

8~24 .................. 37 ······················································································ 

8~27 •................. 

8~61 ................. . 
86-758 ...•.............. 

86-762 ·················· 

87-89 .................. . 

87-197 ................. . 

87-221 ................. . 
87-225 ................. . 

87-255 ................. . 

87-367 .................. 103(2), (6), (15), 205 ·········•································•·············•···· 

87-528 .................. . ................................................•........................................ 

87-810 •................. 

87-820 ................. . 

88-280 .................. . ..............................•.••....................................................... 

88-346 •................. 

July 2 88-349 . ... •. .. .. ... .. ... 2 ...................................•...........................................•....... 

July 9 

Aug.14 

1965 
Aug.10 

Sept. 30 

Nov. 8 

1966 
June 13 

Sept. 8 

Sept. 9 

Oct.13 

88-365 ..........•....... 

88-426 ············· .. ... 305(16) ........................................................................•...... 

89-117 .................. 304(b), 1109 .....•.................................................................. 

89-220 .................. 13 ..............................•....................................................... 

89-348 .. .. .............. 1(6) .................................................................................. . 

89-447 ................. . 

89-562 ................. . 

89-563 .... .... ..... ..... (less 401) ........................................................................... . 

89-647 •··••···•··•••···· ·························································································· 

Vol
ume 

Statutes at Large 

Page 

73 333 ........•................. 

73 427 .........................• 

73 572 •························· 

74 255 ······•··•·······•···•···• 

74 421 .......................... 
74 445 .•...•..•.•......•.•...... 

74 527 ........................•. 
74 901 ·•····•·•··•········•··•·· 

74 903 •.....•................... 

75 210 ........•.•..•............ 

75 466 .......................... 

75 494 .•.....•••.......•..•..•.. 
75 497 ........•................. 

75 523 .•....•................... 

75 787, 788, 791 ..........•.• 

76 143 .........................• 

76 921 .......................... 
76 936 ....•.•....•.............• 

78 158 .......................... 

78 236 .......................... 

78 239 ...•••...•.•.............. 

78 302 ..........••••...•.....•.. 

78 424 ••........................ 

79 475, 507 ................... 
............................... 

79 1310 ........................ 

80 199 .......................... 

80 715 ·························· 

80 718 .......................... 

80 894 ·························· 

U.S. Code 

Title 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

45 

49 
App. 

49 
App. 

15 
49 

App. 
49 

App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

15 

49 
App. 

Section 

1743 

1485 

1105 

1486 

1324(note) 

1373 

.................. 
1378, 

1378(note) 
38, 42, 43 

1542 

1301, 1472, 
1511 

1281, 1282 
1486 

1101-1106, 
1108-1110, 
1112, 1509 

1322, 1343, 
1343(note) 

1301, 1371, 
1371(note), 
1376, 1387, 
1471, 1472 

1323, 1441, 
1472, 1505 

1324(note), 
1380 

1101-1106, 
1107a, 1108-

1111, 1113, 
1120 

1403, 1406, 
1406(note) 

1114 

1601, 
1601(note), 
1602, 1603, 
1604,160~ 

1621 
1321, 1341, 

1342 

1605, 1608 

1643 

1539 

1542 

1602, 1603, 
1605, 

1607a(note), 
1607b, 

1607c, 1608-
1611 

1301-1303, 
1321-1323, 

1381, 
1381(note), 
1391-1403, 

1403(note), 
1404-1431 
1104, 1105 
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Statutes at Large u.s. Code 

Date 

Oct. 15 

1967 
May25 

June 28 

Dec.! 

1968 
Apr. 10 
July 21 

July 24 

Aug.! 

Aug.12 

Sept. 26 

Oct.12 

1969 
Aug. 20 

Dec. 24 

Dec. 26 

1970 
May21 

May22 

Sept. 8 

Oct.13 

Oct.14 

Oct.15 

Oct.16 

Oct. 27 

Oct. 30 

Chapter or Public 
Law Section 

89-670 .................. 1--B(a), (f), (i), 9, lO(e), 13-16 .............................................. . 

Vol
ume Page 

80 931, 943, 944, 948, 949 

Title 

15 
49 

App. 

50 

90-19 .........•......... 20 •.•...•. ;............. .... .•.•.......••.........................•..................... 81 25 .......................... . 49 

90-34 •.................. 

90-169 ........•..•••••.• 

90-283 ................. . 
90-411 ................. . 

81 81 .......................... . 

81 526 ......................... . 

82 72 .......................... . 
82 395 ......................... . 

App. 

49 
App. 

49 
App. 

15 
49 

App. 
90-423 . .. . .. .. ..... .. ... 1 (f) . .. .. . .. . . .. . . . . . . . . .. . . .. . .. ... . . . . . .. .. . . . . . . . . . . .. .. . . ... . .. . ... . . . .. . . .. .. .. .. . . 82 424 ......................... . 49 

App. 
90-448 .... ........... ... 701-704 .... .. .......... .. .. ............................. .... ............... .. ........ 82 534 ...............•.......•.• 49 

App. 

90-481 ··············•··· 82 720 ..•....................... 49 
App. 

90-514 ................. . 82 867 ......•.............•..... 49 
App. 

90-568 •••..••••..•.•.••. 82 1003 ....................... . 49 
App. 

91-62 ..........•...•...• 83 103 •.••••••••••••.•.••••••••• 49 
App. 

91-152 .•.... ............ 306 .......... ...... .... .. ................. ....... ........•.................•........... 83 392 ......................... . 49 

91-169 ················•· 

91-258 .................. 31, 51, 52(a), (b)(4), (6), (c), (d), 53, 209 ......•......................... 

91-265 .................. . ........................................................................................ . 

91-399 ................. . 

91-444 .................. l(b) .........................................................•.............•........... 

91-449 ................. . 

91-453 ....•...•.••...... 1-9, 13, 14 ........................................ , ..................•..........•.... 

91-458 .................. ·························································································· 

91-513 ............•..... 1102(r) .........................................•.•................................... 

91-518 .•................ (less 404(f), 901) .................................•................................ 

App. 
83 463 ......................... . 45 

84 234, 235, 236, 252 ...... 49 
App. 

84 262 ·························· 15 

84 837 .......................... 49 
App. 

84 915 .......................... 49 
App. 

84 921 .......................... 49 
App. 

84 962, 969 ................... 49 
App. 

84 971 •..................•...... 45 

84 1294 •...•...•••.•..•........ 49 
App. 

84 1327 ........................ 45 

' 

Section 

1404 
1376, 1651, 
1651(note), 
1652, 1653, 
1654, 1655-
1657, 1659 

123 

1602, 1603, 
1605, 1606, 
1608-1610 

1604 

1604 

1410 
1431 

1642 

1603, 1604, 
1605, 1608 

1671, 
1671(note), 

1672-1686 
1301, 1371, 
1371(note) 
1324(note) 

1377, 
1377(note), 

1378 
1603, 1604 

61, 61(note), 
62-64b 

1101-1103, 
1104-1106, 

1107ar-1120, 
1354, 1430, 
1430(note), 
1432, 1509, 

1622, 
1701(note), 
1731, 1741, 
1742(note) 

1381(note), 
1391, 1401, 
1408, 1409, 
1426, 1431 

1542 

1642 

1301, 1472 

1601(note), 
160la, 1602, 
1602(note), 
1603-1605, 
161~1612 

421, 
421(note), 

431-441, 443, 
444 
787 

501, 
501(note), 
SOla, 502, 

521, 522, 
541-545, 546, 

547, 548, 
561-566, 

581-591, 601, 
602, 642-644, 

646-649, 
651-658 



30184 

Date 

Dec. 23 

Dec. 29 

Dec. 31 

1971 
Nov. 18 

Nov. 27 

1972 
Mar.22 

June 22 

Aug. 22 

Oct. 20 

Oct. 25 

Oct. 27 

1973 
June 18 

Aug.13 

Aug.14 

Nov. 3 

1974 
Jan. 2 

Aug.5 

Aug. 22 

Aug. 30 

CONGRESSIONAL RECORD-HOUSE November 5, 1991 

Chapter or Public 
Law 

91-569 ................. . 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

91-596 .................. 31 ...............................................................................•...••• 

91-604 .................. 11(b) ................................................................................. . 

92- 159 ........ .......... 2 ................... ........ ... ........................................................ . 

92-174 ................. . 

92-259 ......... ...... .. . 

92-316 ................. . 

92-401 ................. . 

92-513 .................. (less 501(related to §511), 511, 614) ..................................... .. 

92-548 ................. . 

92-556 ................. . 

92-574 .................. 7(b) ...................................................................... .......... .. . 

93-44 ................... . ......................... ................................ ....... ... ..................... . 

9U7 ................... 138, 164, 301 ...................................................................... . 

93-90 ... ......... ...... . 

93-146 ................. . 

93-236 .................. 303(e)(words "title VII of the Railroad Revitalization and 
Regulatory Reform Act of 1976 or of"). 

9.1-239 .................. 4 ······· ·· ······ ········ ·········· ····· ···· ················· · ······· ·· ·················· 

93-366 .... ...... ...... .. 

93-383 .................. 813 ... ................... ............................................................. . 

93-403 ................. . 

Vol
ume 

Statutes at Large 

Page 

84 1499 ....................... . 

84 1619 ...................... .. 

84 1705 ...................... .. 

85 481 ........................ .. 

85 491 ........................ .. 

86 95 .......................... . 

86 227 ........................ .. 

86 616 ......................... . 

86 947 ......................... . 

86 1159 ....................... . 

86 1170 ...................... .. 

86 1239 ....................... . 

87 88 .......................... . 

87 270, 281, 295 ............ . 

87 305 ......................... . 

87 548 ........................ .. 

87 1048 ....................... . 

88 409 ... .... .. ................ . 

88 737 ......................... . 

88 802 ......................... . 

U.S. Code 

Title 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

45 

49 
App. 

15 

15 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

45 

49 
App. 

45 

45 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

Section 

1512, 
1512(notes) 

1421 

1421, 1430 

1429 

1429, 
1430(note), 
1432, 1711-
1713, 1714, 
1715, 1717 

1374, 1461, 
1482, 

1482(note) 
543, 

543(note), 
545, 546, 
548,562, 
563,565, 
601, 602, 

602(note), 
644,645 

1674, 
1674(note), 

1682, 1684 
1901, 

1901(note), 
1911-1922, 
1941-1949, 
1961-1964, 

1981, 
1981(note), 
1982-1991, 
2001-2010, 

2012,2021-
2033 

1381(note), 
1409, 1410 
1324(note) 

1431 

1513, 
1701(note), 
1711, 1712, 
1714, 1716, 

1717 
1602a, 1603, 
1603(note), 

1607d(note), 
1608(note), 

1612 
421(note), 
441(note) 

1762 

501(note), 
502,543, 

543(note), 
545, 546, 

548, 561-564, 
601, 602, 641 

743 

1421 

1301(note), 
1301, 1356, 
1357, 1471, 
1472, 1473, 
1487, 1511, 
1514-1516 

1602, 1602a, 
1602a(note) 
1671(note), 

1674, 1684 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 

Date 

Oct. 27 

Oct. 28 

Nov. 26 

1975 
Jan.2 

Jan.3 

1974 
Jan.4 

1975 
May26 

July 19 

Aug. 9 

Dec. 22 

1976 
Feb. 5 

July 8 

Chapter or Public 
Law 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

93-492 ........... .... ... (less 108) ........................................................................... . 

93-496 .................. . ........ ................................................................................ . 

93-503 ..... ............. (less 105) ........................................................................... . 

Vol
ume 

Statutes at Large 

Page 

88 1470 ...................... .. 

88 1526 ••.•••.•................ 

88 1565 .•.... •................. 

9U04 . ................. 702 ........................ .......••. ....••... ... ...................................... 88 1964 .•.. ...•..••..••...••.•• 

9U08 .................. 1(20), (21) ........................ ........... ....................................... 88 1970 ....................... . 

9U23 ...........•.•.... (less 6) ............................................................................... 88 2102 ....••.•......•......... 

9U33 . ............ ..... ..................... ......... .......... .. ....... .••.... .................................. 88 2156 ....................... . 

9U50 .................. ......................................................................................... . 89 2-1 ......................... . 

94-25 ................... . ........................................... ............................................. . 89 90 .......................... . 

94-56 ................. .. 89 263 ......................... . 

94-90 ............ ...... . 89 439 ......................... . 

94-163 ......... .... ..... 301(less "Sees. 501(related to §511) , 511") ........................... . 89 901 ......................... . 

94-210 .................. 701-706(a), (c)-(i), 707, 803, 808, 901-904 ................... ....... .. .. . 90 119,124,130,143,147 

94-346 ........... ...... . 90 815 ........................ .. 
94-348 ................. . 90 817 ....................... .. . 

30185 

U.S. Code 

Title Section 

15 1381(note), 
1391,1392, 
1393, 1397-
1399, 1401, 
1402, 1408, 

1409, 
1409(note), 
1410-1411, 

1411(note), 
1412-1420, 

1424, 1961-
1964 

45 501(note), 
544,545, 
563, 564, 
601, 602, 
641, 644, 

645(note) 
49 302, 1643, 

App. 1653 
49 1601b, 

App. 1601b(note), 
1602-1604b, 
1605(note), 

1611 

49 
App. 

49 
App. 

49 
App. 

45 

49 
App. 

49 
App. 

45 

49 
App. 

45 

49 
App. 

49 
App. 

15 

1537 

1343, 1603 

1151(note), 
1159a, 

1159b, 1373, 
1376, 1377, 
1472, 1517 

39, 
42J(note), 

437, 438, 
440, 

440(note) 
1471, 1472, 
1653,1761, 
1762,1801, 
1801(note), 
1802-1813, 

1901, 
1901(note), 

1902-1907 

1602, 1602a, 
1602a(note) 

50J(note), 
543,545, 
548,563, 
564, 601, 
602, 621 

1653 

421(note), 
440 

1812 

1531(note), 
1536, 1542 
2001-2010, 

2012 

45 543, 545, 
546, 562-564, 

743, 
745(note), 

851~55 
49 1613, 1653, 

App. 1654, 
1654(note) 

15 1392, 1409 
45 6, 13, 34, 61-

63a, 64a, 
421(note), 

431, 
431(note) 



30186 

Date 

July 12 

July 14 

July 31 

Sept. 30 
Oct. 11 

Oct. 19 

1977 
Aug. 4 

Nov.9 

Nov.16 

1978 
Mar.8 

Mar. 14 

Mar.27 

Sept. 11 

Sept. 30 

Oct. 5 

Oct. 7 

CONGRESSIONAL RECORD-HOUSE November 5, 1991 

Chapter or Public 
Law 

94-353 ................. . 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section Vol
ume 

Statutes at Large 

Page 

90 871 ......................... . 

94-364 . .. ... .. ... . . . • ... .. .. . . . ... . ..... ... . . .. . .. . . .. . . . .. . . ... . . . . .. . . .. . .. . .. ... .. . . . .. .. .. .. . .. . . .. . .. . . ... . . . 90 981 ........................ .. 

94-374 ................. . 90 1065 ...................... .. 

94-436 .................. 5(related to title VII) .......................................................... 90 1399 ...................... .. 
94-47 4 . .. .. . .. ... .. . . ... . . . .. .. .. . . ... .. .. . .. .. . .. .. . . . . . .. .. ... ... . . .. .. .. ... . . ... .. .. ... .. .. . . . .. .. . . . .. . . ... . .. 90 2068 ...................... .. 

94-477 ................ .. 90 2073 ....................... . 

94-481 ..•.•............• 90 2080 ....................... . 

94-555 .................. 101-108, 216(e), 217, 219(a), 220(h), 301 ................................. 90 2613, 2627, 2629, 2630 

9~91 ................... 305, 306, 402(b) .................................................................. . 91 580, 584 .................. . 

iii-1ii3·:::::::::::::::::: (i(;$8'19)''::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ······························· 91 1278 ....................... . 

9~187 .•................ . ........................................................................................ . 91 1385 ....................... . 

9~241 ................. . 92 119 .......................... 
9~245 ................. . 92 156 .......................... 
9~251 .................. 2(a)(12) ............................................................................. . 92 183 .......................... 
95-363 ................. . 92 597 .......................... 
9~3 ................ .. 92 863 .......................... 
9~21 ................. . 92 923 .......................... 

9~26 .................. 706 ............ . ..................................................................... .. 92 992 ......................... . 

U.S. Code 

Title Section 

49 
App. 

49 
App. 

15 

49 
App. 

45 
49 

App. 
49 

App. 

49 
App. 

45 

49 
App. 

15 
42 
49 

App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

49 
App. 

45 

49 
App. 

49 
App. 

26,1653 

1346a, 
1348(note), 

1356a, 1358, 
1371, 1432, 

1701, 
1701(note), 
1702(note), 
1704,1711-

1715, 
1715(note), 
1716-1720, 

1724(note), 
1728-1730, 

1742 
1901(note), 
1921,1941, 
1949,1963, 
1982-1985, 
1987, 1988, 
1990-1991 

1542 

743 
1801(note), 

1805, 1812 
1671, 

1671(note), 
1672,1674, 
1680,1683-

1686 
1907 

501(note), 
543,545, 
546,563, 
601,602, 

641, 
641(note), 

854 
1653, 

1654(note) 

2002 
7155, 7172 

1301, 1302, 
1371, 1373, 

1373(note), 
1376(note), 
1388, 1401, 

1421, 
1421(note), 
1430, 1482, 
1531-1533, 
1535,1537, 

1542 
1613 

1401 

1388, 
1388(note) 

1655 

1901(note), 
1907 
1812 

501(note), 
521(note), 

541, 
541(note), 
545, 545a, 
546a, 562, 

563, 601, 
602,646, 
853,854 

1653 

1518 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 

Date 

Oct. 17 

Oct. 24 

Nov.2 

Nov. 6 

Nov. 8 

Nov. 9 

1979 
Sept. 29 

Oct.12 

Nov. 9 

Nov. 30 

. 

Chapter or Public 
Law 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

95-473 ........ .... ...... 4(c) .. ................................................................................ . 

95-504 .................. (less 46) .......... .. ................................................................ . 

95-574 .................. . ........................................................................................ . 

95-575 .................. 3(a), (b) ............................................................................ . 

95-580 ................ .. 

95-598 .................. 322(g) ............................................................................... . 
95-599 .................. 134(d), 160, 301-315, 317-323 .............................................. .. 

9~07 .................. 101-110 ............................................................................. . 

9~09 .................. 3, 8 ................................................................................... . 

9~19 .................. 401-404 ............................................................................. . 

96-73 ................... 101-119 "Sec. 404(e)", 119 "Sec. 404(g)"- 132, 501(a) .... .. ...... .. 

96-86 ................... 115(b) .......................................................... .............. .. ..... . 

96-106 .................. 17 .......... .. ................. .. ..... .. ......... . ... ............. ..... .. .............. . 

96-129 ................. . 

Vol
ume 

Statutes at Large 

Page 

92 1470 ...................... .. 

92 1705 ....................... . 

92 2459 ....... . ............... . 

92 2465 ....................... . 

92 2475 ....................... . 

92 2679 ...................... .. 
92 2709, 2719, 2735, 2752 

92 3059 ....................... . 

92 3080, 3084 .............. .. 

92 3254 ...................... .. 

93 537, 547, 558 ........... .. 

93 662 ......................... . 

93 799 ......................... . 

93 989 ......................... . 

I 

30187 

U.S. Code 

Title 

49 

49 
App. 

Section 

101(note 
prec.) 
1301, 

1301(note), 
1302, 1305-

1308, 
1324(note), 

1371, 
1371(note), 
1372-1374, 

1376, 
1376(note), 
1378, 1379, 
1382, 1384, 
1386, 1389, 
1461, 1471, 
1473,1482, 

1482a, 1490, 
1504, 1551, 
1552, 1711, 

1729 
45 6, 13, 34, 61, 

63a, 
63a(note), 
421(note), 

436, 437, 

49 
App. 

49 
App. 

49 
App. 

45 
15 
49 

App. 

49 
App. 

49 
App. 

15 

45 

49 
App. 

49 
App. 

49 
App. 

18 

440(note), 
442 
26 

781, 787 

1653(note) 

81 
1418 

1601(note), 
1602, 1603, 

1604, 
1604(note), 
1605(note), 

1607, 
1607(note), 

1607a(note), 
1607b-1608, 
1611, 1612, 
1612(note), 
1613-1616, 
1653(note) 

1651(note), 
1653a, 1654, 

1654(note) 
1431, 

1431(note) 
2006,2008 

501, 
501(note), 
501a, 502, 
521(note), 

545, 
545(note), 

545a(note), 
546,548, 

562(note), 
563,564, 

564(note), 
565, 

565(note), 
566, 601, 

602, 
602(note), 

641, 647-650 
1653 

1654 

1604 

831, 
831(note), 

832-835 



30188 

Date 

Dec. 29 

1980 
Jan. 7 

Feb.15 

Feb.18 

May30 

July1 

Oct.10 • 

Oct.14 
Oct.19 

1981 
Aug. 6 

CONGRESSIONAL RECORD-HOUSE November 5, 1991 

Chapter or Public 
Law 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

96-171 .•.....•.......... ······························•·····••···················································· 

96-185 ...•.............. 18(related to §503(a)(3) of Motor Vehicle Information and 
Cost Savings Act) . 

96-192 ................•. (less 29) ...•.........................•....................................•.•.•...... 

96-193 .•....•.•......•.. (less 305) .................•........................................•.......•......... 

96-254 ..•.•............. 201-213, 215, 216 .....•...........•.........................•...........•...••.... 

96-296 ......••...•...... 30 ...........•.....•......................•.......•... ... ........ .•..................... 
96-298 .•....•........... 1(d) .. .............•..... .............. .... ...................•..•..................... 

96-423 ..•............... 

96-425 ..•............... . .................•........................•........•...••.........•.....•...•.•.......... 

96-448 . .•. •• .. ... .. .. . .. 508(f) ....•.•••..•....................••..............•.................••..•.......... 
96-470 .........•.•...••. 112(a), (e), (f), (h), 209(a) .................................................•. 

97-31 •...•....••••..•..• 12(9) ..............•..•............•...•....•....••.............•...........•.......... 

Vol
ume 

Statutes at Large 

Page 

93 1285 ....................... . 

93 1336 ...... .. ..... •.••• ..•• .. 

94 35 ......••••...•..•.......•.. 

94 50 ...•...•..••.•..•.......... 

94 410, 418 ••.•............••. 

94 820 ......••.......•..•••.•.•. 
94 829 ..••..•.•.•••.••..•. ....•. 

94 1811 .....•..•.•.•........... 

94 1821 .•...................... 

94 1958 .•.•...•................ 
94 2239, 2240, 2245 ... ..•.. 

95 154 ..........•............... 

U.S. Code 

Title Section 

49 
App. 

49 
App. 

15 

49 
App. 

49 
App. 

45 

49 
App. 

49 
49 

App. 
43 
45 

15 

45 
45 
49 

App. 

49 
App. 

1671, 
1671(note), 

1672, 
1672(note), 
1673-1677, 

1679a-1682, 
1682(note), 
1683-1686, 
1811, 2001, 
2001(note), 

2002-2014 
1421(note) 

2003 

1159b, 
1301(note), 
1302,1371-
1373, 1377, 
1382,1384, 
1386, 1482, 
1502, 1504, 
1508, 1517 

1348(note), 
1359, 1472, 
1512, 1711, 
1713,1714-
1717, 1731, 
1742, 2101, 
2101(note), 
2102-2108, 
2121-2124 
501(note), 

543,545, 
546, 562-564, 
601, 651-$58, 

851, 853, 
854, 

854(note), 
855 

1653 

10927(note) 
1742 

975 
6, 26, 29, 34, 

64a, 
421(note), 

431, 
431(note), 

432, 435-439, 
441 , 443,444 

1901, 
1901(note), 

2001, 
2001(note), 

2002, 
2002(note), 
2003,2005, 
2007,2008, 

2012 
563 

440,669 
1344, 1539, 

1702 

142 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 

Date 

Aug.13 

Nov. 3 

Dec. 23 
Dec. 29 

1982 
Apr. 2 
July 18 

Sept. 3 

Sept 10 

Sept. 20 
Oct. 2 

Oct. 14 

Oct. 15 

Oct. 25 

Dec.18 

1983 
Jan. 6 

Jan.12 

Chapter or Public 
Law 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

97-35 ................... 1101-1103, 1111, 1137-1139(a), 1145, 1170-1189, 1191-1195 ....... . 

97-74 .................. . 

97-102 ...... ............ 329 ......................•............................................................. 
97-125 .................. 5 ....•. •...••.................................................................•....•• ... 

97-164 ·················· 161(8) ...............................................................................• 
97-216 .................. 101(par. under heading "Grants to the National Railroad 

Passenger Corporation"). 
97-248 ............ ...... 501-529, 532-534 ....................................•........•.........•.......... 

97-257 .................. 107(par. under heading "Grants to the National Railroad 
Passenger Corporation"). 

97-261 .................. 18(aHg) •..•.......•................•..•......•..............................•...... 
97-276 .... .. ............ 130, 167 ················•······················ .................................•...•• 

97-309 ········•········· 

97-331 .................. . .............•............•..•.............•.•........................................... 

97-364 .................. 201-206, 208, 209, 211 .......................................................... . 
97-365 .................. 4 .........................•.........•................................................... 
97-369 .................. 201(provisos under heading "Payments to Air Carriers"), 322 

97-424 .................. 138, 301-309, 313, 31~318, 401-406, 411-416, 426(aHd) .......... . 

97-449 .....•............ 4(c) ...................................•................•.............................. 

Vol
ume 

Statutes at Large 

Page 

95 622,627,647,669,687 

95 1065 ....................... . 

95 1464 ....•..•.••.•.••.••.•••. 
95 1673 .......•.•............•. 

96 49 ..•........................ 
96 187 ......................... . 

96 671, 701 •.................. 

96 852 .......................••. 

96 1121 ......................•. 
96 1196, 1204 ..............•. 

96 1453 ....................... . 

96 1619 ....................... . 

96 1740, 1746, 1747 ....... . 
96 1751 ························ 
96 1778, 1784 ............... . 

96 2126, 2140, 2152, 2153, 
2167. 

96 2442 ....................... . 

30189 

U.S. Code 

Title Section 

45 444,501, 
501(note), 
SOla, 502, 

541,543, 
543(note), 

544,545, 
546,547, 
548,562, 

563, 
563(note), 

564,565, 
581-590, 601, 

602, 
651(note), 

852, 854 
49 1603, 1604, 

App. 1608(note), 
1654,1660, 
1701(note), 

1714, 
1714(note), 

1715, 
1716(note), 

1717, 1742 
49 1901(note), 

App. 1903, 1906, 
1907 

45 582(note) 
45 582(note) 

45 
45 

49 
App. 

50 
App. 

45 

49 
49 

App. 
49 

App. 

15 

23 
26 
49 

App. 

49 

49 
App. 

49 
App. 

87 
543 

1349,1354, 
1356a, 1430, 

1432,1509, 
1513, 1701-
1731,2101, 
2103, 2104, 
2108, 2201, 
2201(note), 

2202-2225 
1622 

546b 

10927(note) 
1376a(note), 

2207 
1542, 1551, 

1902, 
1902(note), 

1905 
1381(note), 
1392, 1409, 
1413, 1418, 
1921, 1949, 

1990g 
401(note) 

6103(note) 
1376a, 1376b 

10927(note) 

1601(note), 
1601c, 1602, 
1603-1604a, 

1607a, 
1607a-1, 

1607c, 1608, 
1611, 1612, 
1612(note), 
1614,1617, 
1618,2204-
2206,2301-
2305, 2311-
2315, 2316 

1348 
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Date 

Jan.14 

Apr.5 

June6 

July 30 

Dec.8 

1984 
Aug. 22 

Oct. 4 

Oct. 11 

Oct.12 

Oct.19 

Oct. 25 

Oct. 30 

Nov. 8 

1985 
Aug.8 

Aug.15 

Dec. 5 

Dec.19 

1986 
Apr. 7 

July 2 

Aug. 22 

. 

CONGRESSIONAL RECORD-HOUSE November 5, 1991 

Chapter or Public 
Law 

Schedule of Laws Repealed-Continued 
Statutes at Large 

Section 

97-468 •.•............... 101-104, 301, 302, 501, 508, 509, 615(a)(4), 701-706 .................. . 
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64 1266 
75 837 
79 1320 
82 1369 

The SPEAKER pro tempore (Mr. 
ESPY]. Pursuant to the rule, the gen
tleman from Texas [Mr. BROOKS] will 
be recognized for 20 minutes, and the 
gentleman from California [Mr. MooR
HEAD] will be recognized for 20 minutes. 

The Chair recognizes the gentleman 
from Texas [Mr. BROOKS]. 

Mr. BROOKS. Mr. Speaker, I yield 
myself such time as I may require. 

Mr. Speaker, H.R. 1537 is a bill pre
pared by the Office of the Law Revision 
Counsel that codifies into positive law 
the balance of title 49, dealing with 
transportation. The purpose of the bill 
is to restate in comprehensive form, 
without substantive change, certain 
general and permanent laws related to 
transportation. This bill is a part of 
the program of that office, as required 
by 2 U.S.C. 285B, to prepare and submit 
to this committee bills to enact var
ious titles of the code into positive law. 

As the result of comments received 
from various departments and agencies 
concerned with transportation, several 
congressional committees, and inter
ested private parties, the office of law 
rev1s1on counsel has prepared an 
amendment in the nature of a sub
stitute to reflect changes resulting 
from the comments. The law revision 
counsel is satisfied that the substitute 
is an accurate restatement of existing 
law without substantive change. I urge 
approval of this bill. 

Mr. MOORHEAD. Mr. Speaker, I 
yield myself such time as I may 
consume. 

Mr. Speaker, I rise in support of H.R. 
1537, a bill to codify without sub
stantive change certain statutes relat
ing to railroads, motor vehicles, avia
tion, pipelines, and other transpor
tation matters. In this process, simple 
language has been substituted for awk
ward and obsolete terminology, and su
perseded, executed, and obsolete laws 
have been eliminated. 

H.R. 1537 is part of a continuing pro
gram by the Office of the Law Revision 
Counsel which is designed to enhance 
the availability and utility of our stat-

utory law. Without this process, it 
would be considerably more difficult to 
interpret, apply, enforce and amend 
our laws. To date, the law revision 
counsel has completed the codification 
of approximately half of the titles in 
the United States Code. Enactment of 
H.R. 1537 will complete the codification 
of title 49, Transportation. 

In draft form, this bill was circulated 
for comment to the Department of 
Transportation and its affected compo
nents, such as the Federal Aviation Ad
ministration, as well as to congres
sional committees with jurisdiction 
over the subject matter and to inter
ested private parties. When there were 
conflicts, the law revision counsel 
worked until agreement was reached 
which avoided substantive change. Re
maining stylistic differences not af
fecting substance were resolved in 
favor of existing codification conven
tions. 

The administration has stated that it 
supports enactment of this bill. 

Mr. Speaker, the Office of the Law 
Revision Counsel was established in 
1975 as a separate office of the House of 
Representatives after being part of the 
Committee on the Judiciary for anum
ber of years previously. It generally 
performs its important work behind 
the scenes, emerging into general no
tice only when all or part of another 
title of the code is ready for enactment 
into positive law. From my own obser
vation, it has carried out its functions 
of law revision and codification in an 
altogether exemplary manner. The 
painstaking attention to detail and the 
consequent integrity of its work prod
uct are highly commendable. I would 
suggest that the Congress and the peo
ple of this country owe a good deal to 
the quiet work so diligently performed 
by Edward F. Willett, Jr., the law revi
sion counsel, by Lawrence A. Monaco, 
his deputy, and by the others on their 
staff. 

Mr. Speaker, I urge the swift enact
ment of H.R. 1537. 

0 1400 
Mr. Speaker, I have no requests for 

time, and I yield back the balance of 
my time. 

Mr. BROOKS. Mr. Speaker, I have no 
requests for time, and I yield back the 
balance of my time. 

The SPEAKER pro tempore (Mr. 
ESPY). The question is on the motion 
offered by the gentleman from Texas 
[Mr. BROOKS] that the House suspend 
the rules and pass the bill, H.R. 1537, as 
amended. 

The question was taken; and (two
thirds having voted in favor thereoO 
the rules were suspended and the bill, 
as amended, was passed. 

A motion to reconsider was laid on 
the table. 

FARM CREDIT BANKS AND ASSO
CIATIONS SAFETY AND SOUND
NESS ACT OF 1991 

Mr. DE LA GARZA. Mr. Speaker, I 
move to suspend the rules and pass the 
bill (H.R. 3298) to enhance the financial 
safety and soundness of the banks and 
associations of the Farm Credit Sys
tem, as amended. 

The Clerk read as follows: 
H.R. 3298 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.-This Act may be cited as 
the "Farm Credit Banks and Associations Safe
ty and Soundness Act of 1991". 

(b) TABLE OF CONTENTS.-The table of con
tents of this Act is as follows: 

TABLE OF CONTENTS 
Sec. 1. Short title; table of contents. 
Sec. 2. References to the Farm Credit Act of 

1971. 
TITLE I-FARM CREDIT SYSTEM 

INSURANCE CORPORATION 
Sec. 101. Statutory successor to Assistance 

Board agreements. 
TITLE II-REMOVAL OF HINDRANCE TO 

MERGERS 
Sec. 201. Sectional representation on boards of 

directors. 
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TITLE Ill-CLARIFICATION OF OBLIGA

TION OF FARM CREDIT BANKS FOR RE
PAYMENT OF DEBT ISSUED BY FARM 
CREDIT SYSTEM ASSISTANCE CORPORA
TION 

Sec. 301. Capital preservation. 
Sec. 302. Preferred stock. 
Sec. 303. Sytstemwide repayment obligation. 
Sec. 304. Repayment ot Treasury-paid interest. 
Sec. 305. Transfer of obligations from associa-

tions to banks, and other matters. 
Sec. 306. Defaults. 
Sec. 307. Authority of Financial Assistance Cor

poration. 
TITLE IV-FEDERAL INTERMEDIATE 

CREDIT BANKS 
Sec. 401. Authority regarding remaining Fed

eral intermediate credit banks. 
SBC. J. RBFBRBNCBS TO THB FARM CRBDIT ACT 

OF 1971. 
Whenever in this Act an amendment or repeal 

is expressed in terms of an amendment to, or re
peal ot. a section or other provision, the ref
erence shall be considered to be made to a sec
tion or other provision of the Farm Credit Act of 
1971 (12 U.S.C. 2001 et seq.), except to the extent 
otherwise provided. 

TITLE I-FARM CREDIT SYSTEM 
INSURANCE CORPORATION 

SBC. 101. STATVTORY SUCCESSOR TO ASSIST
ANCE BOARD AGRBBMBN'I'S. 

(a) IN GENERAL.-Section 5.58(2) (12 U.S.C. 
2277a-7(2)) is amended by adding at the end 
thereof the following: "The Corporation shall 
succeed to the rights of the Farm Credit System 
Assistance Board under agreements between the 
Farm Credit System Assistance Board and Sys
tem institutions that certify such institutions as 
eligible to issue preferred stock pursuant to title 
VI on the termination of the Assistance Board 
on the date provided in section 6.12. ". 

(b) CONFORMING AMENDMENTS.-Section 
5.35(4) (12 U.S.C. 2271(4)) is amended-

(1) by striking "and" at the end of subpara
graph (A); 

(2) by striking the period at the end of sub
paragraph (B) and inserting ";and"; and 

(3) by adding at the end the following new 
subparagraph: 

"(C) after December 31, 1992, mean any sig
nificant noncompliance by a System institution 
(as determined by the Farm Credit Administra
tion, in consultation with the Farm Credit Sys
tem Insurance Corporation) with any term or 
condition imposed on the institution by the 
Farm Credit System Assistance Board under sec
tion 6.6 or by the Farm Credit System Insurance 
Corporation under section 5.61. • '. 

TITLE H--BBMOVAL OF HINDRANCE 7YJ 
MERGERS 

SBC. J01. SBCTIONAL RBPRBSBNTATION ON 
BOARDS OF·DIRBCTORS. 

Section 4.15 (12 U.S.C. 2203) is amended-
(1) by amending the section heading to read 

as follows: 
"NOMINATION AND ELECTION OF BANK AND As

SOCIATION DIRECTORS.-"; 
(2) by inserting, before the text thereof, the 

following: 
"(a) NOMINATION OF DIRECTORS.-"; and 
(3) by adding at the end thereof the following 

new subsection: 
"(b) SECTIONAL REPRESENTATION ON BANK 

AND AssOCIATION BOARDS.-
"(1) IN GENERAL.-To ensure representation of 

geographical sections within the territory served 
by a bank or association ot the Farm Credit Sys
tem, each such bank (other than the National 
Bank for Cooperatives) or association may in
clude in its bylaws governing the election of its 
board of directors provisions tor the election of 
some or all of its members of the board to be 
elected by the stockholders: 

"(A) at large; 
"(B) from designated geographical sections of 

the territory served by the bank or association; 
or 

"(C) as provided in both subparagraphs (A) 
and (B). 

"(2) PROPORTIONALITY.-]/ members of the 
board of directors are elected by stockholders 
from designated geographical sections, the mem
bership on the board elected from each section 
should reflect proportionately-

"( A) in the case of an association, the same 
number of stockholders: or 

"(B) in the case of a bank, the same number 
of stockholder-borrowers of associations that ac
cept, make, or otherwise provide loans in the 
designated sections of the bank's territory and 
that hold voting stock in the bank. 

"(3) EXAMINATION OF SECTIONS.-The bound
aries of the designated geographical sections 
shall be examined by the bank or association, as 
appropriate, at least once every three years and 
shall be readjusted, as necessary, to ensure such 
proportional representation ot membership on 
the board.". 
TITLE Ill-CLARIFICATION OF OBUGA

TION OF FARM CREDIT BANKS FOR RE· 
PAYMENT OF DEBT ISSUED BY FARM 
CREDIT SYSTEM ASSISTANCE CORPORA
TION. 

SBC. 801. CAPITAL PRBSBRVATION. 
Section 6.9(e)(3) (12 U.S.C. 2278a-9(e)(3)), is 

amended-
(1) by adding at the end of subparagraph (C) 

the following: "Any bank leaving the Farm 
Credit System pursuant to Section 7.10 of this 
Act shall be required, under regulations ot the 
Farm Credit Administration, to pay to the Fi
nancial Assistance Corporation the estimated 
present value of such future payment had the 
bank remained in the System. With respect to 
any bank undergoing liquidation under this 
Act, a liability to the Financial Assistance Cor
poration in said amount (calculated as if the 
bank had left the System on the date it was 
placed in liquidation) shall be recognized as a 
claim in favor of the Financial Assistance Cor
poration against the estate of such bank. The 
obligations of other banks shall not be reduced 
in anticipation of any such recoveries from 
banks leaving the System or in liquidation, but 
the Financial Assistance Corporation shall re
fund such recoveries, when received, to the 
other banks in proportion to the other banks' 
payments received by the Financial Assistance 
Corporation under this subparagraph and sub
paragraph (D) prior to the recovery, or, if such 
recoveries exceed the payments theretofore re
ceived from the other banks, shall apply the ex
cess, and all earnings thereon, to reduce the 
other banks' subsequent payment obligations 
proportionately. "; 

(2) by redesignating subparagraph (D) as sub
paragraph (E); 

(3) by adding a new subparagraph (D) as fol
lows: 

"(D)(i) In order to provide tor the orderly 
funding and discharge over time of the obliga
tion of each System bank to the Financial As
sistance Corporation under subparagraph (C), 
each System bank shall enter into or continue in 
effect an agreement with the Financial Assist
ance Corporation under which the bank will 
make annual annuity-type payments to the Fi
nancial Assistance Corporation, beginning no 
later than December 1991 (except tor any bank 
that did not meet its interim capital requirement 
on December 31, 1990, in which case such bank 
shall begin making such payments no later than 
December 31, 1993) in amounts designed to accu
mulate, in total, including earnings thereon, to 
90% of the bank's ultimate obligation, and the 
Financial Assistance Corporation will partially 
discharge the bank trom its obligation under 

subparagraph (C) to the extent of each such 
payment and the earnings thereon as earned. 

"(ii) Such agreement shall not require pay
ments to be made to the extent that making a 
particular payment or part thereof would cause 
the bank to fail to satisfy applicable regulatory 
permanent capital requirements, but shall pro
vide tor recalculation of subsequent payments 
accordingly. 

"(iii) The funds received by the Financial As
sistance Corporation pursuant to such agree
ments shall be invested in eligible investments as 
defined in Section 6.25(a)(l) of this Act, and 
such funds and the earnings thereon shall be 
available only tor the payment of the principal 
of the bonds issued by the Financial Assistance 
Corporation under this subsection."; and 

(4) by adding before the period at the end of 
subparagraph (E), as redesignated by para
graph (2) of this section, the following: ", nor 
shall the obligation to make future annuity pay
ments to the Financial Assistance Corporation 
under subparagraph (D) be considered a liabil
ity of any System bank". 
SBC. JOJ. PRBFBRRBD STOCK. 

Section 6.26(d)(1)(B) (12 U.S.C. 2278b-
6(d)(1)(B)), is amended by adding at the end 
thereof the following: "Each year beginning in 
1992, as soon as practicable following the end of 
the prior year, each such institution (except in
stitutions in receivership) shall appropriate from 
its earnings in the prior year to an appropriated 
unallocated surplus account with respect to pre
ferred stock, the sum ot-

"(i) the greater of-
"( I) such amount as the institution may be re

quired to appropriate under any assistance 
agreement it has with the Farm Credit System 
Assistance Board or the Farm Credit System In
surance Corporation: or 

"(II) the amount that, if appropriated to such 
account in equal amounts in each year there
after until the maturity ot the obligation re
ferred to in subparagraph (A), would cause the 
amount in such account to equal the par value 
of the preferred stock issued by such institution 
with respect to such obligation; plus 

"(ii) any amount that had been appropriated 
to said account in a. previous year but had 
thereafter been offset by losses; 
"Provided, However, that an annual appropria
tion shall not be made to the extent that it 
would exceed the institution's net income (as de
termined pursuant to generally accepted 
accountion principles) in that year or to the ex
tent that it would cause the institution's pre
ferred stock to be impaired. The amount in such 
appropriated unallocated surplus account shall 
be unavailable to pay dividends or other alloca
tions or distributions to shareholders or holders 
of participation certificates, and said account 
shall be senior to all other unallocated surplus 
accounts but junior to all preferred and common 
stock tor purposes of the application of operat
ing losses. Such appropriations of surplus by an 
institution shall not affect the treatment of its 
preferred stock (and of the appropriated 
unallocated surplus) as equity tor purposes of 
regulatory permanent capital requirements." 
SBC. 80S. SYSTBMWIDB RBPAYMBNT OBLIGATION. 

Section 6.26(d)(1)(C) (12 U.S.C. 2278b-
6(d)(l)(C)), is amended by adding at the end 
thereof the following: "The annual increase in 
the present value of the estimated obligation ot 
each bank to the Financial Assistance Corpora
tion hereunder shall be recorded each year as 
an expense item, in accordance with generally 
accepted accounting principles, on the books of 
the bank. A bank may (and, to the extent nec
essary to satisfy its obligations, shall) pass on 
(either directly, or indirectly through loan pric
ing or otherwise) all or part of such payment re
quirement to its affiliated direct lender associa
tions based on proportionate average accruing 
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retail loan volumes tor the preceding 15 years, 
but the bank shall remain primarily liable for 
such amount. Any bank leaving the Farm Credit 
System pursuant to Section 7.10 of this Act shall 
be required, under regulations of the Farm 
Credit Administration, to pay to the Financial 
Assistance Corporation the estimated present 
value of such future payment had the bank re
mained in the System, and a liability to the Fi
nancial Assistance Corporation in said amount 
(calculated as if the bank had left the System on 
the date it was placed in liquidation) shall be 
recognized as a claim in favor of the Financial 
Assistance Corporation against the estate of any 
bank undergoing liquidation. The obligations of 
other banks shall not be reduced in anticipation 
of any such recoveries from banks leaving the 
System or in liquidation, but the Financial As
sistance Corporation shall apply such recover
ies, and all earnings thereon, to reduce the 
other banks' pa']Jment obligations, or, to the ex
tent such recoveries are received after the other 
banks have made their payments, shall refund 
such recoveries, when received, to the other 
banks in proportion to the other banks' pay
ments. Any association leaving the Farm Credit 
System pursuant to Section 7.10 of this Act shall 
be required, under regulations of the Farm 
Credit Administration, to pay to its supervising 
bank a share, based on the association's retail 
loan volume relative to the retail loan volume of 
the bank and its affiliated associations had the 
association remained in the System, of the 
present value of such future payment, and a li
ability to the bank in said amount (calculated 
as if the association had left the System on the 
date it was placed in liquidation) shall be recog
nized as a claim in favor of the bank against the 
estate of any association undergoing liquida
tion." 
SEC. 304. REPAYMENT OF TREASURY-PAID INTER· 

BST 
(a) CONFORMING AMENDMENT.-8ection 

6.26(c)(5) (12 U.S.C. 2278b-6(c)(5)), is amended to 
read as follows: 

"(5) REPAYMENT OF TREASURY-PAID INTER
EST.-

"( A) IN GENERAL. -On the maturity date of 
the last-maturing debt obligation issued under 
subsection (a) of this section, the Financial As
sistance Corporation shall repay to the Sec
retary of the Treasury the total amount of any 
annual interest charges on such debt obligations 
that Farm Credit System institutions (other 
than the Financial Assistance Corporation) 
have not previously paid, and the Financial As
sistance Corporation shall not be required to 
pay any additional interest charges on such 
payments. 

"(B) AsSESSMENT.-ln order to provide for the 
orderly funding by the banks of the System of 
the repayment by the Financial Assistance Cor
poration to the Secretary of the Treasury, the 
Financial Assistance Corporation shall assess 
each System bank on or about July 1 of each 
year beginning in 1992, and each System bank 
shall promptly pay to the Financial Assistance 
Corporation, an annual amount equal to .0004 
times the bank's and its affiliated associations' 
average accruing retail loan volume tor the pre
ceding year, subject to-

"(i) upward or downward adjustment, as ap
propriate, by the Financial Assistance Corpora
tion during each of the last five years prior to 
the date the Financial Assistance Corporation is 
obligated to make such repayment, in order to 
ensure that the Financial Assistance Corpora
tion will have the amount of funds needed to 
make the repayment on the due date: and 

"(ii) reduction or termination in any year 
when the funds paid to the Financial Assistance 
Corporation, including any anticipated future 
earnings thereon, are sufficient to make such re
payment on the due date. 

"(C) INVESTMENT OF FUNDS.-The Financial 
Assistance Corporation shall invest funds de
rived from such investment in eligible invest
ments as defined in section 6.25(a)(1) of this Act, 
and such funds and the earnings thereon shall 
be available only tor the repayment to the Sec
retary of the Treasury provided tor in subpara
graph (A). 

"(D) PASS THROUGH.-A bank may (and, to 
the extent necessary to satisfy its obligations, 
shall) pass on (either directly, or indirectly 
through loan pricing or otherwise) all or part of 
such assessments to its affiliated direct lender 
associations based on proportionate average ac
cruing retail loan volumes tor the preceding 
year, but the bank shall remain primarily liable 
tor such amounts. 

"(E) LIABILITY.-
"(i) BANKS TERMINATING SYSTEM STATUS OR IN 

LIQUIDATION.-Any bank terminating System 
status pursuant to Section 7.10 shall be re
quired, under regulations of the Farm Credit 
Administration, to pay to the Financial Assist
ance Corporation the estimated present value of 
all future such assessments against the bank 
had the bank remained in the System, and a li
ability to the Financial Assistance Corporation 
in such amount (calculated as if the bank had 
left the System on the date it was placed in liq
uidation) shall be recognized as a claim in favor 
of the Financial Assistance Corporation against 
the estate of any bank undergoing liquidation. 

"(ii) NO ANTICIPATORY REDUCTIONS IN OTHER 
OBLIGATJONS.-The obligations of other banks 
shall not be reduced in anticipating of any such 
recoveries from banks leaving the System or in 
liquidation. 

"(iii) REFUND OF RECOVERIES.-The Financial 
Assistance Corporation shall refund recoveries 
under this subparagraph, when received, to the 
other banks in proportion to the other banks' 
payments received by the Financial Assistance 
Corporation under this subparagraph prior to 
the recovery, or, if such recoveries exceed the 
payments theretofore received from the other 
banks, shall apply the excess, and all earnings 
thereon, to reduce the other banks' subsequent 
payment obligations proportionately. 

"(F) AsSOCIATIONS TERMINATING SYSTEM STA
TUS OR IN LIQUIDATION.-Any association termi
nating System status pursuant to Section 7.10 of 
this Act shall be required, under regulations of 
the Farm Credit Administration, to pay to its 
supervising bank a share, based on the associa
tion's retail loan volume relative to the retail 
loan volume of the bank and its affiliated asso
ciations had the association remained in the 
System, of the estimated present value of all fu
ture such assessments against the bank, and a 
liability to the bank in said amount (calculated 
as if the association had left the System on the 
date it was placed in liquidation) shall be recog
nized as a claim in favor of the bank against the 
estate of any association undergoing liquida
tion. 

"(G) CAPITAL REQUIREMENTS.-
"(i) IN GENERAL.-Until the date that is five 

years prior to the date on which the Financial 
Assistance Corporation is required to repay the 
Secretary of the Treasury pursuant to subpara
graph (A), all assessments paid by banks to the 
Financial Assistance Corporation pursuant to 
subparagraph (B), and any part of the obliga
tion to pay future assessments to the Financial 
Assistance Corporation under subparagraph (B) 
that is recognized as an expense on the books of 
any System bank or association, shall nonethe
less be included in the capital of the bank or as
sociation tor purposes of determining its compli
ance with regulatory capital requirements. 

"(ii) DURING THE FINAL FIVE YEARS PRIOR TO 
REPAYMENT.-During the period beginning on 
the date that is-

''( I) five years prior to the date on which the 
Financial Assistance Corporation is required to 

repay the Secretary of the Treasury pursuant to 
subparagraph (A), ninety percent; 

"(II) four years prior to the date on which the 
Financial Assistance Corporation is required to 
repay the Secretary of the Treasury pursuant to 
subparagraph (A), seventy percent; 

"(III) three years prior to the date on which 
the Financial Assistance Corporation is required 
to repay the Secretary of the Treasury pursuant 
to subparagraph (A), fifty percent; 

"(IV) two years prior to the date on which the 
Financial Assistance Corporation is required to 
repay the Secretary of the Treasury pursuant to 
subparagraph (A), thirty percent; and · 

''(V) one year prior to the date on which the 
Financial Assistance Corporation is required to 
repay the Secretary of the Treasury pursuant to 
subparagraph (A), ten percent; 
of all assessments paid by banks to the Finan
cial Assistance Corporation pursuant to sub
paragraph (B), and of any part of the obligation 
to pay future assessments to the Financial As
sistance Corporation under subparagraph (B) 
that is recognized as an expense on the books of 
any System bank or association, shall nonethe
less be included in the capital of the bank or as
sociation tor purposes of determining its compli
ance with regulatory capital requirements.". 

(b) CONFORMING AMENDMENT.-8ection 6.28 of 
the Farm Credit Act of 1971 (12 U.S.C. 2278b--8) 
is amended by striking subsection (b) and redes
ignating subsection (c) as subsection (b). 
SEC. 306. TRANSFBR OF OBUGATIONS FROM AS

SOCIATIONS TO BANKS, AND OTBBR 
JIAT7XRS. 

Section 6.26 (12 U.S.C. 2278b-6), is amended
(1) in subsection (c)-
(A) by striking "INSTITUTIONS" in the heading 

of paragraph (2)(B) and inserting "BANKS"; 
(B) by striking the word "institutions" each 

time tt appears in paragraphs (2)(B), (3) and (4) 
and inserting in lieu thereof the word "banks": 

(C) by amending paragraph (2)(C) to read as 
follows: 

"(C) ALLOCATJON.-During each year of the 
second 5-year period, each System bank shall 
pay to the Financial Assistance Corporation a 
proportion, as calculated by the Financial As
sistance Corporation, of the interest due from 
System banks under this paragraph equal to-

, '(i) the amount of the average accruing retail 
loan volume of the bank and its affiliated asso
ciations tor the preceding year; divided by 

"(ii) the total average accruing retail loan 
volume of all such banks and their affiliated as
sociations tor the preceding year."; and 

(D) by striking paragraph (2)(D); 
(2) in subsection (d)-
(A) in paragraph (l)(C)-
(i) by striking the word "institution" the first 

time it appears and inserting in lieu thereof the 
word "bank"; 

(ii) by striking "under section 6.7(a)" and in
serting in lieu thereof "or the Financial Assist
ance Corporation under sections 6.7(a) and 6.24, 
respectively,": 

(iii) by adding after "proportion" the follow
ing ", as calculated by the Financial Assistance 
Corporation,'': 

(iv) by amending clauses (i) and (ii) to read as 
follows: 

"(i) the average accruing retail loan volume of 
the bank and its affiliated associations tor the 
preceding 15 years; divided by 

"(ii) the average accruing retail loan volume 
of all such banks and their affiliated associa
tions for the same period."; 

(B) by striking paragraph (1)(D); and 
(C) by redesignating paragraph (l)(E) as 

paragraph (l)(D); and 
(3) by adding at the end thereof the following 

new subsections: 
"(e) ADMINISTRATION.-
"(1) DEFINITION OF RETAIL LOAN VOLUME.-As 

used in this section, the term 'retail loan vol-



I ....,....,..... ....... - • •• • "'•--- • ----..,------ -.,.......r-----

November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30197 
ume' means all loans (as defined in accordance 
with generally accepted accounting principles) 
by a System bank or association, excluding 
loans by such a bank or association to another 
System institution. 

"(2) CALCULATION OF AVERAGE ANNUAL LOAN 
VOLUMES.-For purposes of this section and sec
tion 6.9, average annual loan volumes shall be 
calculated using month-end balances. 

"(3) EXCLUSION OF BANKS UNDERGOING LIQ
UIDATION.-For purposes of this section and sec
tion 6.9, the term 'bank' shall not include a 
bank that had entered liquidation prior to the 
enactment of this subsection.". 
SEC. S06. DEFAULTS. 

Section 6.26(d) (12 U.S.C. 2278b-6(d)), is 
amended-

(1) by amending the heading of paragraph 
(3)(A) to read as follows: "CERTAIN PRINCIPAL 
AND INTEREST OBLIGATIONS.-"; 

(2) in paragraph (3)(A)(i)-
(A) by striking "subsection (a)," and inserting 

the following: "subsection (a) of this section, on 
the payment of principal or interest due under 
subparagraphs (B) and (C) of section 6.9(e)(3), 
on the payment of principal due under para
graph (l)(C) of this section, or on the payment 
of an assessment due under subsection (c)(5)(B) 
of this section,"; 

(B) by striking "of the interest" in the two 
places it appears; and 

(C) by striking "institution" wherever it ap-
pears, and inserting in lieu thereof "bank"; 

(3) in paragraph (3)(A)(ii)-
(A) by striking "of interest"; 
(B) by striking "institution" and inserting in 

lieu thereof "bank"; and 
(C) by striking "such uncollected interest", 

and inserting in lieu thereof "any uncollected 
amount"; 

(4) in paragraph (3)(A)(iii), by striking 
"added" and all that follows through the period 
at the end and inserting "allocated to other Sys
tem banks in accordance with the allocation 
mechanism applicable under this Act to the par
ticular defaulted obligation."; 

(5) by amending the heading of subparagraph 
(B) of paragraph (3) to read as follows: "PRIN
CIPAL OF BONDS ISSUED TO FUND PURCHASE OF 
PREFERRED STOCK.-"; 

(6) in paragraph (3)(C)-
(A) by striking "INSTITUTIONS" in the heading 

to paragraph (3)(C) and inserting "BANKS"; 
(B) by striking "institution" and inserting 

"bank"; 
(C) by striking "institutions" both places it 

appears and inserting "banks"; and 
(D) by striking "the amount of any interest", 

and inserting in lieu thereof "any amounts"; 
(7) in paragraph (4)(A), by adding after "sub

section (a)" "of this section or section 
6.9(e)(3)( A)"; 

(8) in paragraph (4)(B)(i)-
(A) by amending the clause heading to read as 

follows: "CERTAIN PRINCIPAL AND INTEREST OB
LIGATIONS.-"; 

(B) by striking "subsection (c)," and inserting 
"subsection (c) of this section, on the payment 
of principal or interest due under subpara
graphs (B) and (C) of section 6.9(e)(3), on the 
payment of principal due under paragraph 
(1)(C) of this subsection, or on the payment of 
an assessment due under subsection (c)(5)(B) of 
this section,"; and 

(C) by striking "institution" wherever it ap
pears, and inserting in lieu thereof "bank"; and 

(9) in paragraph (4)(B)(ii), by amending the 
clause heading to read as follows: "PRINCIPAL 
OF BONDS ISSUED TO FUND PURCHASE OF PRE
FERRED STOCK-.". 
SBC. 807. AUTHORITY OF FINANCIAL ASSISTANCE 

CORPORATION. 
(a) PURPOSE.-Section 6.21 (12 U.S.C. 2278b-1) 

is amended by adding before the period at the 

end thereof: "and to assist, pursuant to section 
6.9(e) and subsections (c) through (g) ot section 
6.26, in the repayment by System institutions of 
those who provided funds in connection with 
such program". 

(b) Section 6.31(a) (12 U.S.C. 2278b-11(a)) is 
amended by adding striking "terminate on" and 
inserting the following: "terminate on the com
plete discharge by the Financial Assistance Cor
poration of its responsibilities under Section 
6.9(e) and subsections (c) through (g) of section 
6.26 with regard to repayments by System insti
tutions, but in no event later than two years fol
lowing". 

TITLE IV-FEDERAL INTERMEDIATE 
CREDIT BANKS 

SEC. 401. CLARIFICATION OF AUTHORITY RE
GARDING REMAINING FEDERAL IN
TBlUIBDIATB CREDIT BANKS. 

Section 410 of the Agricultural Credit Act of 
1987 (12 U.S.C. 2011 note) is amended by adding 
at the end the following new subsection: 

"(e) CLARIFICATION OF AUTHORITY REGARDING 
REMAINING FEDERAL INTERMEDIATE CREDIT 
BANKS.-

" (I) WRITTEN ORDER AUTHORITY.-
''( A) IN GENERAL-Notwithstanding any other 

provision ot this Act, within 60 days after the 
date of the enactment of this section, the Farm 
Credit Administration shall issue a written order 
which-

"(i) directs any Federal intermediate credit 
bank, whether or not in receivership, which has 
not merged with the Federal land bank in its 
farm credit district pursuant to this section, to 
merge with the Farm Credit Bank specified in 
the written order before the end of the one year 
period beginning on the date such order is is
sued; 

"(ii) specifies a period (which shall end not 
less than 6 months nor more than 9 months after 
the date the written order is issued) within 
which the stockholders of each of the banks to 
be merged are to adopt a plan of merger as pro
vided in paragraph (3)(A); and 

"(iii) provides tor the establishment of the 
committee described in paragraph (5). 

"(B) RECONSIDERATION.-The defeat of a pro
posed plan of merger by a vote of the stockhold
ers under paragraph (3)( A) shall not preclude 
the reconsideration of the plan or the consider
ation of another plan during the period pre
scribed under subparagraph (A)(ii). 

"(2) CONSIDERATIONS.-In issuing any written 
order under paragraph (1), the Farm Credit Ad
ministration shall take into account, as appro
priate-

"( A) the cooperative nature of Farm Credit 
System institutions; 

"(B) the potential outlays of financial assist
ance by the Farm Credit System Assistance 
Board or the Farm Credit System Insurance 
Fund, as appropriate; 

"(C) the joint and several liability obligation 
shared among Farm Credit System institutions; 

"(D) the specialized lending purposes ot Farm 
Credit System institutions; 

"(E) the availability and cost of credit to bor
rowers; 

"(F) the need to provide tor th~ greatest op
portunity tor the efficient delivery of credit to 
farmer-borrowers in the farm credit district of 
the Federal intermediate credit bank; and 

"(G) the willingness of the Farm Credit Bank 
to facilitate the provision of short- and inter
mediate-term credit to the farmer-borrowers in 
the farm credit district of the Federal intermedi
ate credit bank. 

"(3) CAPITAL STOCK.-The number of shares of 
capital stock issued by the Farm Credit Bank 
specified in the order under paragraph (1)( A)(i) 
to the stockholders and other owners of the Fed
eral intermediate credit bank involved in the 
merger, and the rights and privileges of such 

shares (including voting power, redemption 
rights, preferences on liquidation, and the right 
to dividends) shall-

"( A) be determined by a plan of merger adopt
ed by majority vote ot-

"(i) the stockholders of the Federal intermedi
ate credit bank; and 

"(ii) the stockholders of the Farm Credit Bank 
specified in the order under paragraph (l)(A)(i), 
in accordance with the respective bylaws of the 
banks; or 

"(B) if the stockholders of any of such banks 
tail to approve a plan of merger within the pe
riod specified therefor in the written order, be 
determined by a plan of merger which-

"(i) is prescribed by the Farm Credit Adminis
tration by an amendment to the written order 
within 60 days after the end of such specified 
period; and 

"(ii) specifies the initial board of directors of 
the Farm Credit Bank resulting from the merger, 
the membership ot which shall-

" (I) reflect an equitable representation of 
stockholder-borrowers in the territory served by 
the resulting Farm Credit Bank, in light of the 
number of stockholder-borrowers served and 
their loan volume; and 

"(II) serve tor the period specified in the 
amendment to the written order under this 
paragraph, after which the board shall be elect
ed and shall serve in accordance with section 1.4 
ot the Farm Credit Act of 1971; and 

"(C) be consistent with section 4.3A ot the 
Farm Credit Act of 1971, and the regulations is
sued by the Farm Credit Administration, except 
as otherwise provided in this subsection. 

"(4) AUTHORITY TO AMEND WRITTEN ORDERS.
The Farm Credit Administration may amend 
any written order issued under paragraph (1) as 
may be necessary and appropriate to implement 
the merger that is the subject of the written 
order. 

"(5) INSTITUTION STRUCTURE AND STOCK
HOLDER VOTE.-

"( A) ESTABLISHMENT OF COMMITTEE.-The 
Farm Credit Administration shall provide in the 
order under paragraph (1) tor the establishment 
of a committee to develop a proposal regarding 
the structure of the Federal land bank associa
tions, production credit associations, Federal 
land credit associations, agricultural credit as
sociations, and other Farm Credit System asso
ciations within the geographic area of the farm 
credit district of any Federal intermediate credit 
bank described under this section. 

"(B) MEMBERSHIP.-The committee estab
lished pursuant to subparagraph (A) shall be 
composed of equal numbers of stockholder-bor
rowers representing-

"(i) the production credit associations within 
the geographic area described in subparagraph 
(A); and 

"(ii) the Federal land bank associations with
in the geographic area described in subpara
graph (A). 

"(C) PURPOSE.-The committee established 
pursuant to subparagraph (1) shall develop a 
proposal tor consideration by the stockholder
borrowers within the geographic area of the 
farm credit district ot the Federal intermediate 
credit bank described under this section. Such 
proposal, upon a majority vote-

"(i) of the members of the committee rep
resenting production credit associations within 
the geographic area described in subparagraph 
(A); and 

"(ii) of the members of the committee rep
resenting Federal land bank associations within 
the geographic area described in subparagraph 
(A), shall be presented to such stockholder-bor
rowers tor a vote in accordance with subpara
graph (E). Such proposal shall provide for a 
comprehensive plan tor the structure of the 
lending associations within the geographic area 
described in subparagraph (A). 
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"(D) STOCKHOLDER VOTE.-Not later than 90 

days after the effective date of the merger re
quired by this section, the proposal approved by 
the committee in accordance with subparagraph 
(C) shall be presented to the stockholder-bor
rowers for a vote. The comprehensive plan tn 
the proposal shall take effect not later than 90 
days after the date on which the proposal is ap
proved by a majority vote of-

"(i) the stockholder-borrowers of the produc
tion credit assoCiations within the geographic 
area described in subparagraph (A); and 

"(it) the stockholder-borrowers of the Federal 
land bank associations within the geographic 
area described in subparagraph (A). 

"(E) ]MPLEMENTATION.-Upon the completion 
of the merger required by this section, the Farm 
Credit Administration and the Farm Credit 
Bank that merges with the Federal intermediate 
credit bank shall take all appropriate actions to 
implement the comprehensive plan described in 
subparagraph (C) if such a plan is approved by 
the stockholder-borrowers.". 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from 
Texas [Mr. DE LA GARZA] will be recog
nized for 20 minutes, and the gen
tleman from Missouri [Mr. COLEMAN] 
will be recognized for 20 minutes. 

The Chair recognizes the gentleman 
from Texas [Mr. DE LA GARZA]. 

Mr. DE LA GARZA. Mr. Speaker, I 
yield myself ; such time as I may 
consume. 

Mr. Speaker, today the Committee 
on Agriculture brings to the floor H.R. 
3298, legislation designed to ensure the 
continued safety and soundness of the 
Farm Credit System. 

The health of the Nation's agricul
tural economy is very dependent on the 
availability of affordable credit to fi
nance the production of crops and live
stock. The cooperatively owned insti
tutions of the Farm Credit System pro
vide lending and related services for a 
significant percentage of our Nation's 
farmers and agricultural cooperatives, 
as well as rural homeowners, certain 
farm-related businesses, and rural util
ities. 

The Omnibus Budget Reconciliation 
Act of 1990 [OBRA] required the appro
priate committees of jurisdiction to re
port back to the House of Representa
tives legislation designed to ensure the 
financial soundness of Government
sponsored enterprises and to minimize 
the possibility that a GSE might re
quire assistance from the Government. 

The Committee on Agriculture has 
jurisdiction over two so-called GSE's. 
The Farm Credit System, the oldest 
GSE, was established in 1916. The Fed
eral Agricultural Mortgage Corp. was 
authorized in 1987. 

The bill, H.R. 3298, has been drafted 
to meet the Committee on Agri
culture's obligation under OBRA to 
provide for the enhanced safety and 
soundness of the Farm Credit System. 

The collapse of the agricultural econ
omy during the first half of the 1980's 
forced Congress to review and restruc
ture much of the Farm Credit System's 
operations during the mid-1980's. Need
less to say, it was a painful experience 
for many at the time. 

The good news in 1991 is that as a re
sult of our previous actions, the Con
gressional Budget Office, the Depart
ment of the Treasury, and the General 
Accounting Office all agree that the 
Farm Credit Administration today pos
sesses adequate regulatory powers to 
provide for the effective financial over
sight of the banks and associations of 
the Farm Credit System. 

The effective regulatory structure for 
the Farm Credit Administration estab
lish by the 1985 and 1986 legislation, 
coupled with the System restructuring 
and financial assistance provisions 
mandated by the Agricultural Credit 
Act of 1987, continue to serve the best 
interests of the System, the taxpayer, 
and American farmers. 

The success of the 1987 act is evi
denced by the fact that the Farm Cred
it System posted net income of $423 
million for the first 6 months of 1991. 
The importance of this fact is placed in 
context by the staggering System 
losses mounting to $1.9 billion as re
cently as 1986. 

Currently, all 15 of the System banks 
have met the capital requirements set 
by the Farm Credit Administration. 
Twelve banks have exceeded the 7-per
cent-of-assets minimum permanent 
capital standard. Most of the institu
tions of the Farm Credit System are to 
be commended for their hard work and 
dedication to fulfilling the goals and 
purposes of the Agricultural Credit Act 
of 1987. 

Mr. Speaker, the congressional re
view of GSE's gave the Committee on 
Agriculture an opportunity to do a lit
tle finetuning to better ensure the con
tinued soundness of the Farm Credit 
System operations. 

Briefly, here is what H.R. 3298 does: 
The bill ensures that the Farm Credit 

System will repay the debt resulting 
from the financial assistance provided 
by the Federal Government under the 
1987 act. It does so by establishing a 
system by which System banks will 
make annual payments to the Farm 
Credit System Financial Assistance 
Corporation. 

The bill also requires that the four 
institutions that received assistance 
under the 1987 act make annual pay
ments from their earnings into a spe
cial account. This special account will 
ensure that sufficient funds are avail
able to fund the retirement of the pre
ferred stock purchased from the banks 
by F AC when the bonds issued to fund 
the stock purchases mature in 2003 and 
2005. 

H.R. 3298 requires each System bank 
to record as an expense the annual ac
crual of their obligation to pay the 
bonds issued by F AC to finance the re
tirement of protected borrower stock 
and the expenses of the Farm Credit 
System Assistance Board. 

The bill also requires System banks 
to make annual payments toward the 
repayment of the interest on F AC debt 

paid by the Treasury and continues to 
ensure that the entire amount of 
Treasury interest will be repaid by the 
System. While imposing this require
ment, the bill also recognizes the need 
to not make these requirements so 
stringent that they might force Sys
tem institutions into insolvency at the 
taxpayers' expense. 

The bill provides that System banks 
will be liable for all obligations of the 
System to repay the principal of bonds 
issued by F AC and the interest paid by 
the Treasury, including repayment ob
ligations placed on System associa
tions by current law. The banks will be 
required to pass obligations on to their 
affiliated associations as necessary to 
ensure that the obligations are fully 
discharged. 

H.R. 3298 clarifies that the Farm 
Credit System Insurance Corporation 
will serve as the statutory successor to 
agreements between Farm Credit Sys
tem institutions and the Farm Credit 
System Assistance Board following the 
termination of the Assistance Board. 
The bill also authorizes the representa
tion of stockholders on association and 
bank boards based on election from 
specific geographic areas. 

H.R. 3298 also clarifies the authority 
of the Farm Credit Administration to 
require the merger of any remaining 
Federal intermediate credit banks that 
were not merged pursuant to section 
410 of the Agricultural Credit Act of 
1987, consistent with Congress' deter
mination that such banks should be 
eliminated through merger. This provi
sion will allow borrowers of the re
maining Federal intermediate credit 
bank to reap the benefit of the reduced 
overhead costs and enhanced safety 
and soundness resulting from the merg
er, as the rest of the System has expe
rienced since the other section 410 
mergers were completed in 1988. 

On he whole, the bill represents a 
delicate balancing of the interests of 
the System, its farmer-borrowers, and 
the taxpayer. It requires System banks 
to repay the Treasury for assistance 
provided under the 1987 act in a manner 
that does not force the weaker banks 
to seek further Government assistance. 

Mr. Speaker, this bill requires there
payment of every dollar of Federal as
sistance to the System. At the same 
time, it recognizes the cooperative in
terests of the System and ensures that 
affordable credit from the System re
mains available to the American farm
er for years to come. 

Mr. Speaker, as is often the case with 
legislation, this bill is not perfect. A 
few Members may still have problems 
with a single provision here or there. 
However, within the art of the possible, 
we believe that the bill enhances the 
safety and soundness of the System 
within the framework of the very suc
cessful 1987 act. I urge my colleagues to 
support this legislation that was draft
ed pursuant to OBRA's requirements, 
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and with the valuable input from the 
CBO, the Treasury, the GAO, and the 
Farm Credit Administration. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. COLEMAN of Missouri. Mr. 
Speaker, I yield myself such time as I 
may consume. 

Mr. Speaker, I rise in support of H.R. 
3298 and urge its adoption by the 
House. 

As one Member who has been in
volved in the evolution of the Farm 
Credit Administration's regulatory 
programs and activities during the past 
10 years, I can tell you the Congress 
has essentially rewritten the regula
tion of System institutions. When 
troubles began in the farm economy in 
the early 1980's, it became clear that 
the Farm Credit Administration was 
not up to its task. The FCA has come 
a long way since those days. 

The Treasury Department, General 
Accounting Office and the Congres
sional Budget Office have officially re
ported on just how far the Farm Credit 
Administration has come in being an 
effective arm's length regulator. As the 
three reports noted, the 1985 and 1987 
amendments to the Farm Credit Act of 
1971 dealt with the concerns outlined in 
the Financial Institutions Reform, Re
covery, and Enforcement Act of 1989 
[FffiREA]: what is the safety and 
soundness of Government-sponsored 
enterprises' activities and how can the 
potential financial exposure of the 
Government be minimized? 

The Treasury report suggested sev
eral principles that all GSE regulators 
should conform their policies so that a 
basic regulatory structure could be 
formed. These were: Financial safety 
and soundness should be the primary 
policy consideration; the regulator 
should have sufficient stature so as not 
to be captured by special interests or 
the GSE; private markets can help the 
regulator assess financial safety and 
soundness; and finally, the basic statu
tory authorities for financial safety 
and soundness regulation should be 
consistent across GSE's. 

As the committee report notes, 
Treasury's best GSE regulator scheme 
should provide for risk-based capital 
standards, require financial disclosure, 
prescribe adequate standards for books, 
records, and other internal controls, 
conduct examinations, and enforce 
compliance with the appropriate regu
latory rules and standards. 

Following assessment of the FCA 
regulatory structure that was in place, 
the Treasury Department concluded 
that the FCA has the necessary author
ity and stature to be an effective regu
lator. 

Indeed, Mr. Speaker, having worked 
over the years on the legislation which 
has made FCA an effective regulator 
and has restored the Farm Credit Sys
tem to a modicum of health, I believe 
the FCA is an effective regulator. 

Mr. Speaker, let me make a couple of 
additional points. 

First, with this bill, the Farm Credit 
System institutions are committing 
themselves to begin to pay back the as
sistance they have received since en
actment of the Agricultural Credit Act 
of 1987. That statute set the param
eters for financial assistance to System 
institutions whose capital became im
paired. Thus far, four farm credit 
banks-Spokane, St. Paul, Louisville, 
and Omaha-have received assistance 
in the amount of $419 million. 

An additional $388 million has been 
received by the Jackson Federal Inter
mediate Credit Bank and the Federal 
Land Bank of Jackson, which is in re
ceivership. 

Another $417 million in debt were is
sued to maintain the System's capital 
preservation agreement, and $37 mil
lion in bonds were issued to finance the 
retirement of borrower stock protected 
under the 1987 act. These arrangements 
total $1.261 billion, an amount of debt 
issued to date and which must be paid 
off in 2003 and 2005. 

To me, this legislation means that 
the System is standing up to its re
sponsibility and its obligation to pay 
its tab. This bill puts the pay off 
squarely on the System and clarifies 
some problems in the 1987 act that 
have been identified relative to there
quirement to pay. Unfortunately, these 
statutory provisions will not work 
without allowing for regulatory ac
counting to remain in effect. Without 
them, System institutions would be 
put in jeopardy. 

Second, I want to emphasize that the 
1987 act has worked. FCA has an effec
tive regulatory program in place; three 
Government reports verify the success 
of that legislation and the 1985 act. 

System institutions are beginning 
the slow road to health, and the Con
gress must recognize it is a long road 
to full recovery. 

The first bank merger, between St. 
Louis and St. Paul, should be final 
some time in late spring next year. 
That will mean a new district that will 
be larger, more geographically diverse 
with the portfolio that should be more 
sound because of its diversity. 

In short, the 1985 and 1987 acts have 
set the stage for the Farm Credit Sys
tem to be a competitive lender for U.S. 
agriculture into the next century. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. DE LA GARZA. Mr. Speaker, I 
yield 1 minute to the gentleman from 
Oklahoma [Mr. ENGLISH], the chairman 
of the Subcommittee on Conservation, 
Credit and Rural Development of the 
Committee on Agriculture, who has 
done diligent work in finalizing this 
bill. 

Mr. Speaker, I might add this bill has 
the approval of not only the Treasury 
but the OMB also. 

Mr. ENGLISH. I thank the gen
tleman for yielding and appreciate his 
comments. 

Mr. Speaker, I want to rise in sup
port of H.R. 3298 to say that this par
ticular piece of legislation, I think as 
far as GSE's are concerned, its some
what unique and unusual in that the 
reports that we received back from the 
Office of Management and Budget, the 
Congressional Budget Office as well as 
the General Accounting Office; all 
three pointed to the fact that the Com
mittee on Agriculture had done all of 
its work back in the 1987 credit legisla
tion that passed. 

We recognized at that particular 
point that changes, reforms needed to 
take place, and as a matter of fact we 
were successful in carrying that out. 

Also, I would say that as my col
league from Missouri just made the 
point of, that this legislation, of 
course, does set up a mechanism to 
make sure that the loans are repaid. 
$1.3 billion, I believe, is the amount 
that is involved at this point. It also 
makes mergers easier. 

0 1410 
So, it is an outstanding piece of legis

lation. It is one that certainly, I think, 
protects the taxpayers. It is one that 
certainly should pass unanimously. 

But gain I just wanted to make the 
point that I think the Committee on 
Agriculture, as the GAO, and OMB, and 
CBO have indicated; we did our work 
back in 1987, we are delighted to say. 

Mr. COLEMAN of Missouri. Mr. 
President, I yield 5 minutes to the gen
tleman from Arizona [Mr. KOLBE]. 

Mr. KOLBE. Mr. Speaker, I oppose 
the passage of H.R. 3298 under suspen
sion of the rules for many reasons. 
First, the subject matter of this bill is 
far too important not to be debated 
fully on the floor. Second, I have been 
approached by several Members who 
would like to see the bill amended be
fore passage. In particular the ranking 
Republican from the Budget Commit
tee, the gentleman from Ohio [Mr. 
GRADISON] intends to offer an amend
ment if this bill comes to the floor 
with a rule. I believe this amendment 
would significantly strengthen the ac
counting practices of the Farm Credit 
System. While I may not support all of 
the amendments which might be of
fered, I do believe their authors should 
have the opportunity of debate and a 
vote. 

In addition, I do not believe that this 
bill accomplishes what it sets out to 
do, that is, to improve the regulatory 
framework within which the Farm 
Credit System operates so as to mini
mize the chances of any future tax
payer bailout. For all these reasons, I 
oppose passage of the bill in this form 
and in this manner. 

Last fall's budget agreement required 
the relevant committees of jurisdiction 
to report legislation ensuring the 
soundness of their Government-spon
sored enterprises [GSEs] and minimiz
ing the possibility of any future tax-
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payer bailout. This bill makes some 
progress in that direction, but it is not 
enough. Instead of protecting the tax
payer, this bill seems more concerned 
with protecting the parochial interests 
of the System itself. 

The Farm Credit System has already 
had one cailout. In 1987 the Govern
ment authorized up to $4 billion in Fed
eral guarantees to help failing institu
tions. Over $1.3 billion has already been 
spent. With interest, the System is re
quired to repay the Government more 
than $3.1 billion over the next several 
years. 

This bill should be primarily con
cerned with making sure that these 
taxpayer funds are repaid. To do that it 
should insist that the System make an
nual payments into a sinking fund, to 
be held until repayment is required. It 
should also give these repayments 
equal priority with other obligations of 
the banks. Finally, the bill should re
quire the System's institutions to use 
generally accepted accounting prin
ciples recognizing these obligations. 

The bill accomplishes none of these 
objectives. It does require that each of 
remaining district banks enter into a 
repayment agreement to make annual 
payments. However, not all of these 
funds go into a trust account. At least 
one fund that is to be used to repay the 
Government for the interest it has paid 
on bonds in support of the Banks, re
mains with the institutions where it 
could be used in very different, and in
appropriate ways if the banks suffers 
losses. 

Furthermore, the bill places the tax
payer behind a long line of other credi
tors. System banks do not have to 
make repayments if they are barely 
meeting their capital standards or if 
their income in a single year is less 
than their scheduled payment. In addi
tion, if a bank leaves the System and 
repays the Government all that it 
owes, the Government does not get to 
keep this money. Instead, it must re
fund the money to all of the remaining 
banks. These banks should be required 
to plan in advance to ensure that they 
have sufficient resources to make these 
payments. On any other loan, these in
stitutions would be required to make 
scheduled repayments or suffer a for
mal default. Once again, however, the 
taxpayer gets the short end of the 
stick. 

Finally, the bill allows the System to 
use regulatory accounting principles. 
These standards allow the banks to ap
pear far more profitable than they real
ly are. We should have learned from 
past experience that regulatory ac
counting principles do not make weak 
financial instruments strong. They 
merely hide their weakness and delay 
the regulator from taking action. 

If this bill is defeated under suspen
sion the gentleman from Ohio [Mr. 
GRADISON], the ranking minority mem
ber of the Budget Committee, will offer 

an amendment which I believe will sub
stantially correct these deficiencies. 
The net effect of the Gradison amend
ment will be to significantly strength
en the probability that the System will 
rep~y all of the obligations arising 
from the 1987 bailout. 

In order for the House to consider 
this amendment, however, this bill 
must be defeated under suspension. I 
ask my colleagues to vote no on H.R. 
3298 in order to accomplish this. 

Mr. DE LA GARZA. Mr. Speaker, will 
the gentleman yield? 

Mr. KOLBE. Mr. Speaker, I yield 
what time may be remaining under my 
time to the gentleman from Texas. 

Mr. DE LA GARZA. Mr. Speaker, I 
just want to verify. I thank my distin
guished colleague, the gentleman from 
Arizona [Mr. KOLBE] for yielding. 

Mr. Speaker, the gentleman was 
reading a statement for the gentleman 
from Ohio [Mr. GRADISON]. 

Mr. KOLBE. No, the statement is my 
statement, but many of the concerns 
that I expressed in here have come 
from the ranking member of the Com
mittee on the Budget. 

Mr. DE LA GARZA. Mr. Speaker, I 
have some questions of the statement 
made by the gentleman from Arizona 
and some rebuttal that would negate 
some of the accusations. But I was not 
going to do it if the gentleman was 
only speaking on behalf of the gen
tleman from Ohio [Mr. GRADISON]. 

Mr. KOLBE. Mr. Speaker, I appre
ciate the comments of the gentleman 
from Texas [Mr. DE LA GARZA]. 

Mr. Speaker, I concede that I am not 
the expert on this bill, having just got
ten into it at the behest of the gen
tleman from Ohio [Mr. GRADISON] yes
terday when he said he was not going 
to be here. 

Mr. DE LA GARZA. Mr. Speaker, if 
the gentleman would continue to yield, 
I will not pursue this at this time with 
the gentleman. 

Mr. Speaker, I yield 3 minutes to the 
gentleman from Mississippi [Mr. ESPY]. 

Mr. ESPY. Mr. Speaker, I indeed 
thank the gentleman from Texas [Mr. 
DE LA GARZA] for yielding this time to 
me. 

Mr. Speaker, I really thank the 
chairman for yielding to me, and I re
spect him, but I have to say that I have 
some problems with this particular bill 
being passed at this time and in this 
manner, and it is unrelated to the ob
jections as announced by the gen
tleman from Arizona [Mr. KOLBE], my 
friend. I object to the treatment of the 
Federal Intermediate Credit Bank in 
Jackson under section 410 of this bill 
which in effect allows the Farm Credit 
Administration to mandate them to 
merge with another unspecified bank 
in another district. This matter is very 
contentious. This matter has been liti
gated ad infinitum, and, as for this 
Member's consideration, I do not think 
that the subcommittee on which I sit 

or the full committee on which I sit 
has adequately considered this very, 
very litigious and this very, very dif
ficult, very, very technical matter. It 
is germane to this particular bill, but I 
do not think it is appropriate to bring 
it up at this time. 

Mr. Speaker, with so little time I 
cannot get into a lot of the technical
ities of it. There are a lot of acronyms 
floating around, but please remember 
this could be called the heck-no-we
won't-go bill. We have farmer borrow
ers and rancher borrowers in the Jack
son bank which covers territories of 
Mississippi, Alabama, and Louisiana. 
They do not want to be merged with 
another bank. The bank there in Jack
son is very solvent. None of the funds 
there are in any type of jeopardy, and 
perhaps we could have more time to 
consider this bill in subcommittee or 
in full committee, particularly since 
there has been some objection reg
istered in the other body as to this par
ticular section, namely section 410. 

I really object also, Mr. Speaker, to 
the fact that, when the FCA mandates 
the merger partner, the vote of these 
particular rancher and farmer borrow
ers can only go to the merger terms 
and not to the merger partner. I think 
that is not really a meaningful vote, so 
I thank the gentleman from Texas [Mr. 
DE LA GARZA], and I want to say that 
we are now recognizing the movement 
to democracy of people in the Soviet 
Union. We are Americanizing the 
movement to democracy to those in 
the form of Warsaw Pact nations. They 
have risen. They want the right to 
vote, and I think that we can give the 
rancher borrowers and the farmer bor
rowers of Mississippi, Alabama, and 
Louisiana no less consideration. 

INTRODUCTION 

The 1980's saw widespread misuse of the 
Farm Credit System. Farmers and ranchers 
were encouraged to buy more land, plant 
more acreage, and buy bigger and better 
equipment, and to pay their loans by borrow
ing more and more money. It resulted in a 
farm crisis that we continue to battle today. In 
an effort the curb these unsound financial 
practices, the Congress in 1987, passed the 
Agricultural Credit Act of 1987. One of the pre
dominant emphasis of this bill was to reduce 
the overhead costs and strengthen the long
term financial viability of the Farm Credit Sys
tem by consolidating the Federal Intermediate 
Credit Banks and the Federal Land Banks in 
each district. 

BACKGROUND 

Section 41 0 of the Agricultural Credit Act of 
1987, mandated the merger of the Federal In
termediate Credit Bank [FICB] and Federal 
Land Bank [FLB] in each of the 12 Farm Cred
it Districts throughout the United States. The 
mergers were to take place within 6 months 
after the enactment of the law, July 6, 1988. 
The banks created by section 41 0 mergers 
are called Farm Credit Banks [FCB's) and 
handle both short-term and long-term lending 
to farmers and ranchers within the Farm Cred
it System. 
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The 1987 act did not include the mandated 

consolidation of the 12 Farm Credit Districts 
called for in the earlier House version of the 
legislation. However, the Act does provide the 
framework by which inter-districts mergers 
should occur. The whole issue of local control 
and consolidation of districts was a conten
tious matter during the 1987 congressional de
bate; and the middle ground position reached 
by Congress was a finely balanced co~ 
promise. 

In 11 of the 12 Farm Credit Districts, the 
merger/creation of FCBs under section 41 0 of 
the 1987 act took place on schedule. How
ever, the Farm Credit Administration [FCA] 
failed to charter and FCB in the Jackson Dis
trict because the Farm Credit Assistance 
Board had decided to place the Jackson FLB 
into receivership. According to a report of the 
General Accounting OffiCe, this decision was 
based on "unsupported or inappropriate eco
nomic assumptions." The result of this pre
mature decision caused an anomaly that has 
yet to be resolved. 

The Jackson FICB, nonetheless, tried to 
remedy the situation during 1988 and 1989 by 
looking for a FCB to be a voluntary merger 
partner. Meanwhile, early in 1989, the FCA 
approved a sale of a number of long-term 
loans of the Jackson FICB in receivership to 
the Texas FCB, at the same time amending 
the Texas bank's charter to permit it to make 
new long-term loans in the Jackson District. In 
issuing that charter extension, the FCA split 
the long-term and short-term lending authority 
in a Farm Credit District between banks based 
in different districts. 

Then, in the Spring of 1989, FCA inter
rupted the Jackson FICB's voluntary merger 
process by instructing it to merge with the 
Texas FCB under section 41 0 of the 1987 act 
using the legal theory that the Texas bank 
was the functional equivalent of a FLB in the 
Jackson District. The FICB successfully ap
pealed this FCA edict to the courts. In Feb
ruary 1991, the U.S. Court of Appeals for the 
Fourth Circuit ruled definitively that section 
41 0 of the 1987 act did not give FCA authority 
to force the merger and consolidation of two 
separate Farm Credit Districts. 

H.R. 3298, SECTION 401 

In an effort, to correct the anomaly, the 
House Agriculture Committee has included in 
H.R. 3298, a section of language mandating 
the merger of the remaining FICB. The staff 
explanation of section 401 as currently draft
ed, states that section 401 is intended to co~ 
plate the process of merging all FICBs and 
FLB's into FCB's mandated under section 41 0 
of the 1987 act. Since the Jackson District is 
the only district currently without a section 41 0 
FCB, it is clear that the H.R. 3298 provision is 
addressed solely to the Jackson situation. 

Section 401 would accomplish its objective 
by requiring the FCA, within 1 year after en
actment, to order the merger of the Jackson 
FICB with an FCB located in one of the other 
11 Farm Credit Districts. The clear effect of 
the bill is to mandate the consolidation of two 
Farm Credit districts. In 1987, Congress re
jected mandatory inter-district mergers and 
forced consolidation of districts and in 1991, 
the Fourth Circuit Court of Appeals did the 
same. 

Under H.R. 3298, the farmer-borrowers of 
the two banks named in FCA's order can have 

input into the term of the merger, but if they 
cannot agree on the terms, then FCA would 
design the merger plan, as well. While the 
staff explanation indicates that the provision 
for direct farmer-borrower input is necessary 
to the effective and fair completion of the sec
tion 41 0 process, a proposition with which I 
heartily agree, under the terms of the bill if 
borrowers in the two districts do not agree on 
the terms of the merger plan, their input can 
be ignored completely. 

Over the last 21h years, the farmer-borrow
ers of both the Jackson FICB and the Texas 
FCB have paid colossal amounts for lawsuits, 
lawyers, and lobbyists in an effort to make 
sure that their rights under the law are se
cured. Section 401 of the bill overturns the 
court of appeals ruling that a forced inter-dis
trict merger is illegal. For this reason, I do be
lieve that section 401 upholds the rights of the 
farmer-borrowers of Farm Credit Institutions in 
the States of Alabama, Louisiana, and Mis
sissippi. 

ALTERNATIVE TO SECTION 401 

The borrowers of the FICB of Jackson and 
its associations deserve a resolution that has 
had the benefit of full discussion, consider
ation, and debate. However, hearings on this 
issue have never been held and solutions 
never discussed in an appropriate committee 
hearing. I believe that the farmer-borrowers of 
the effected institutions are entitled to a mean
ingful stockholder vote both on the identity of 
a merger partner and on the terms of a merg
er plan. 

As a result, I have drafted my own alter
native resolution to section 401. The alter
native would more fairly and responsibly apply 
section 410 of the 1987 Act to the Federal In
termediate Credit Bank of Jackson. 

It would apply section 41 0 to Jackson by 
chartering the only Jackson District bank still 
in operation, the FICBJ, as the twelfth FCB 
under section 41 o-the FCB of Jackson. This 
will establish the last of the 12 Farm Credit 
Banks called for in the 1987 legislation, and 
will retain the essential element of Congress's 
agreement in 1987-that further consolidation 
of the 12 Farm Credit districts be done on a 
strictly consensual basis, only after a binding 
stockholder vote. 

The alternative protects the FCB of Texas 
by limiting the FCB of Jackson to short-term 
lending authority only. The new FCB could 
only handle short- and intermediate-term lend
ing in the Jackson District, the same sort of 
authority it has had in the past, and continues 
to have now, as an FICB. Conversely, the 
FCB of Texas would retain its long-term lend
ing authority and be limited to that lending au
thority in the Jackson District. 

I would note that the resulting situation is 
not without precedent Currently in the State of 
New Mexico, the FCB of Texas provides 
short- and intermediate-term lending services 
and the Wichita FCB provides the long-term 
lending. 

Additionally under the alternative, action on 
district consolidation on merger of the short
term FCB of Jackson with another FCB, would 
be left to the stockholder-borrowers. 

Within 6 months after the FICB of Jackson 
is rechartered as a short-term FCB, the FCA 
will conduct a referendum of all the stock
holder-borrowers of the production credit asso-

elations and the Federal land bank associa
tions in the States of Alabama, Louisiana, and 
Mississippi, to determine whether they favor 
consolidation of the Jackson and Texas dis
tricts and the merger of the FCBs of Jackson 
and Texas. 

If the proposition is approved both by the 
PCA stockholders and by the FLBA stockhold
ers, the same referendum will be held within 
3 months among the stockholder-borrowers of 
the FCB located in the Texas District. 

If the referendum carries in Texas also, then 
the boards of directors and management of 
the banks involved must develop, as soon as 
practicable, a plan for consolidation of the 
Jackson and Texas Districts and the merger of 
the two FCBs. The plan would have to include 
a provision for equal representation of the 
Jackson and Texas Districts on the board of 
directors of the merged bank for ~t least 6 
years following the merger, along with other 
provisions to ensure effiCient and effective de
livery of credit and to promote the financial 
strength of the institutions in the consolidated 
district. 

This alternative would complete the section 
41 0 process in a neutral fashion putting an 
end to the need for further litigation or action 
by Congress on what has turned out to be a 
locally contentious matter. 

At the least, it is an alternative that will allow 
the farmer-borrowers to decide which solution 
is in their best interest-a proposition which I 
believe to be the only fair solution. 

Mr. COLEMAN of Missouri. Mr. 
Speaker, I yield myself such time as I 
may consume. 

Mr. Speaker, I want to clarify the 
record, and the gentleman from Ari
zona [Mr. KOLBE] indicated that the 
gentleman from Ohio [Mr. GRADISON], 
who is the ranking member of the Com
mittee on the Budget, has problems 
with the bill, and I want my colleagues 
to know that this bill was passed out of 
the committee on September 12, and we 
first got an indication from the gen
tleman from Ohio that he had any 
problems on last Friday, and so we are 
kind of caught in this situation where 
people are trying to defeat the bill for 
purposes of amendment, but at the 
same time have not really come to us 
to see if we could even look at, or ac
cept, or even offer an amendment here 
today. 

01420 
So it kind of puts the committee in a 

little bit of a bind when we operate in 
the narrow timeframe. I am not blam
ing anybody except that the Suspen
sion Calendar is obviously reserved for 
those bills that are thought to be not 
controversial. At the 11th hour and 59 
minutes, when some Member has an 
amendment to a bill that has already 
been scheduled, it puts all of us in a 
very difficult position. 

Mr. KOLBE. Mr. Speaker, will the 
gentleman yield? 

Mr. COLEMAN of Missouri. I yield to 
the gentleman from Arizona. 

Mr. KOLBE. Mr. Speaker, I thank the 
gentleman for yielding. 
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Again, speaking with somewhat of a 

difficulty here, since the gentleman 
from Ohio [Mr. GRADISON], who is nec
essarily in Ohio today because of the 
election, is not here to speak for him
self, by my discussion with him yester
day his reasons that he had not been in 
touch with the gentleman or with the 
committee chairman were, I believe, 
his belief that because of the con
troversial nature of this and the dif
ficult nature of this bill, it would not 
be brought up under suspension. He did 
not realize that his legislation would 
come up under the suspension route. 

Mr. COLEMAN of Missouri. Mr. 
Speaker, I yield 3 minutes to the gen
tleman from Iowa [Mr. LEACH]. 

Mr. LEACH. Mr. Speaker, I thank the 
gentleman for yielding time to me. 

Let me also apologize to the ranking 
member and also to the distinguished 
chairman of the committee. I had not 
looked at this bill prior to this point, 
and I take that as my personal respon
sibility and my own fault. But there 
are a number of provisions in this bill 
that are a bit controversial, and I 
would just like to mention several 
from an accounting perspective. I 
stress accounting because accounting 
has everything to do with safety and 
soundness, as well as potential man
agement. But it is my understanding 
that currently this bill forbids banks 
from recognizing capital preservation 
assistance as a liability in their books. 
Currently the bill allows banks to 
count as part of the regulatory capital 
funds placed into the sinking fund used 
to repay the Government's interest 
payments. Currently the bill provides 
that when an extinct bank prepays its 
debt as a condition of leaving, these 
prepayments go back to the remaining 
banks, not to the Government. Cur
rently the bill, as I understand it, ex
cuses a bank from making payments on 
its CPA debt if doing so would cause it 
to fall below its capital standards, and 
currently the bill, as I understand it, 
excuses a bank from making payments 
on its preferred stock assistance when
ever such payments exceeded its net in
come for the year. 

I raise these points of fact because if 
they are the case I think it is the type 
of circumstance that the Congress as a 
whole might want to look at from an 
amendment perspective. My own sense 
is this is the kind of bill that deserves 
to be passed, but there may be some 
subtleties from the financial perspec
tive that ought to be looked at a little 
more closely, with greater scrutiny. 

I apologize for not raising any of 
these issues to the chairman of the 
committee before this moment, or to 

· the ranking member, but I do think it 
would be helpful if we could bring this 
back in such a way as the bill might be 
amended. 

Mr. DE LA GARZA. Mr. Speaker, will 
the gentleman yield? 

Mr. LEACH. Mr. Speaker, I am happy 
to yield to the gentleman from Texas 
[Mr. DE LA GARZA]. 

Mr. DE LA GARZA. Mr. Speaker, 
there is no apology needed from my 
distinguished colleague, and my con
cern is that I am sorry that the gen
tleman from Ohio [Mr. GRADISON] does 
not agree, and that our distinguished 
friend, the gentleman from Iowa, does 
not agree, but the Treasury agrees with 
it, and . we would not be here if the 
Treasury had had any objection. OMB 
agrees with it, also. 

I am sorry that my distinguished 
friend and the gentleman from Ohio 
[Mr. GRADISON] are not in sync with 
OMB and with the Treasury. 

Mr. LEACH. Mr. Speaker, I appre
ciate those comments. I think they are 
valid and fair. I have the highest re
gard for the U.S. Presidency, and de
creasingly high regard for the Treasury 
in recent weeks, but I think the gen
tleman makes a very good point. 

Mr. COLEMAN of Missouri. Mr. 
Speaker, I yield myself such time as I 
may consume. 

Mr. Speaker, it has been mentioned 
several times that there is no sinking 
fund to pay back, and that point was 
made earlier. Then the gentleman from 
Iowa [Mr. LEACH] says there was a 
sinking fund but it is based upon some 
principles that he does not like. 

Let me point out what the bill says 
on page 3, under t1 tle m. The sugges
tion was made if a bank were to go out 
of business or default that they could 
walk away from their obligation. Noth
ing could be further from the truth, be
cause it says, "Any bank leaving the 
Farm Credit System pursuant to sec
tion 7.10 of this act shall be required 
under regulations of the Farm Credit 
Administration to pay to the Financial 
Assistance Corporation the estimated 
present value of such future payment 
had the bank remained insistent." 

The reason why we are doing regu
latory accounting is because we are 
afraid some of these banks may indeed 
not only leave the system but go into 
receivership, or go where one goes, goes 
to the window to borrow more money, 
in some of these cases. And that is the 
reason we are trying to provide this op
tion to them. 

So again, it is a technical matter. 
Some of us are getting into it at a late 
date, but I was trying to keep the 
record somewhat clear. I would also 
want to point out that, without batting 
an eye, we give hundreds of billions of 
dollars to the savings and loan so
called bailout around here, some of 
which was brought on by fraud and 
criminal activity. 

There is no obligation whatsoever 
that any of the borrowing of the 2.61, 
not 1.3 or more than 1.3, it is $1.26 bil
lion has been borrowed so far as a re
sult of any wrongdoing. We simply 
have a system which is based upon one 
industry or one commercial venture, 

and that is American farming. Every
body here knows that American farm
ing has gone through significant prob
lems, and the borrowing and debt that 
occurred with that and associated with 
that, some of it has gone sour. That is 
what these borrowings are all about. 

So again,. I want my colleagues to 
know there is nobody to be enriched 
unjustly by this bill. There has been no 
wrongdoing. There is in fact no bailout. 
We settled this back in 1987, with this 
very appropriate procedure which we 
have in place under current law. This 
just beefs it up. 

The Treasury likes this. I understand 
OMB likes i~. too, but I am not saying 
that yet until I see it in writing. So let 
us kind of give it a chance to work. 
That is why I rise in support of this bill 
today. 

Mr. Speaker, I yield back the balance 
of my time. 

Mr. DE LA GARZA. Mr. Speaker, I 
yield 1 minute to the gentleman from 
Alabama [Mr. HARRIS]. 

Mr. HARRIS. Mr. Speaker, I thank 
the gentleman for yielding time to me. 
This is something that is very hard for 
me to do, to oppose my chairman, who 
I served with for 4 years. I have the ut
most respect for Chairman DE LA 
GARZA and the gentleman from Mis
souri [Mr. COLEMAN] and the gentleman 
from Oklahoma [Mr. ENGLISH]. 

I have no problem with this bill ex
cept for one part, and that is the part 
dealing with the FICB in Jackson. We 
have a lot of farmer borrowers in my 
district that are very concerned about 
this. They are very concerned about a 
forced merger. They would like a vote 
on it, and I think that I am going to 
have to certainly agree with them that 
they are entitled to a vote. I would ask 
the Members to look very carefully at 
this and to vote against the bill on sus
pension. 

Mr. DE LA GARZA. Mr. Speaker, I 
yield myself such time as I may 
consume. 

Mr. Speaker, I thank the gentleman 
for his comments and just briefly in 
closing say that the $1.26 is under GAP 
accounting procedure. On the concerns 
of the gentleman from Mississippi, this 
was done in 1987. They are treated no 
differently than everyone else was 
treated in 1987. Further, lest there be a 
misconception, the concerns regarding 
two banks, there are stockholders in 
Mississippi, in Alabama, and in Louisi
ana that favor this legislation and that 
are supporting this legislation. 

Mr. Speaker, I yield back the balance 
of my time. 

Mr. TAYLOR of Mississippi. Mr. Speaker, I 
rise to support the position of my fellow Mis
sissippians, MIKE ESPY, MIKE PARKER, JAMIE 
WHITIEN, and SONNY MONTGOMERY. For many 
months now, all of us have been struggling to 
find a fair solution to a very complicated prob
lem: how to best ensure that farmer borrowers 
in our area are well served by their local farm 
credit lending institutions. 
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Mr. Speaker, like my colleagues, I have se

rious concerns with the solution proposed in 
section 401 of this bill. It appears the result 
would be to force a merger of the financially 
strong Federal Intermediate Credit Bank of 
Jackson without giving its stockholders a real 
voice in that decision. Indeed, the stockhold
ers vote called for under the bill is for all prac
tical purposes meaningless, since the regu
lator could still dictate a merger regardless of 
what the farmers say they want and it is the 
farmers-owners whose considerable assets 
are at stake. 

Mr. GRADISON. Mr. Speaker, I rise in orr 
position to the passage of H.R. 3298. The 
Omnibus Budget Reconciliation Act of 1990 
contained an important provision relating to 
Government-sponsored enterprises [GSE's). In 
effect, Congress committed itself to ensuring 
that these huge quasi-governmental entities, 
with their enormous contingent taxpayer liabil
ities, be operated in a safe and sound man
ner. Making important progress toward this 
goal, the House recently passed legislation for 
Fannie Mae and Freddie Mac. At the same 
time, the Banking Committee has substantially 
improved the legislation affecting Farmer Mac. 

Not so with respect to the Farm Credit Sys
tem. The House Agriculture Committee, which 
has sole legislative jurisdiction over the FCS; 
has reported a bill, H.R. 3298 (The Farm 
Credit Banks and Association Safety and 
Soundness Act of 1991), which fails to accom
plish the minimum reforms needed to ensure 
that the Farm Credit System repay the Treas
ury $3.1 billion in principal and interest. I 
would like to offer an amendment when H.R. 
3298 reaches the floor. In order to do this, 
however, the bill must first be defeated under 
suspension. 

The Farm Credit System [FCS] is a govern
ment-sponsored enterprise which includes 12 
regional banks (Banks). These Banks in turn 
supervise rural lending associations. The obli
gations of the FCS are implicitly backed by the 
Government. The Treasury, GAO, and CBO 
have all concluded that the FCS is the weak
est of all GSE's. Without the implicit Govern
ment guarantee the FCS would probably not 
qualify for an investment grade rating on its 
bonds. 

The Federal Government has already had to 
bail out the FCS once. In 1987, Congress 
passed legislation authorizing the Federal 
Government to guarantee up to $4 billion in 
loans to help failing FCS institutions. Roughly 
$1.3 billion in guarantees have already been 
made. Under the terms of the bailout legisla
tion, the FCS will repay the bonds when they 
become due. It must also pay all of the inter
est. These payments are estimated to total 
over $3.1 billion. 

The current law governing the FCS contains 
two major defiCiencies. First, there is no re
quirement that the FCS establish a sinking 
fund to repay the Government. Yet, unless the 
FCS begins to set aside funds now, it is un
likely to be able to repay the bonds when they 
become due. Second, current law weakens 
the accounting standards which apply to the 
FCS. SpecifiCally, the FCS may not recognize 
its repayment obligation as a liability on its 
books. Past experience has shown us that 
hokey accounting standards do not help weak 
financial institutions and only serve to put tax-

payers at increased risk. So-called regulatory 
accounting practices do not strengthen weak 
financial institutions, they only hide their weak
ened condition. 

Mr. Speaker, H.R. 3298 fails to correct ei
ther of these problems. Although the bill would 
require banks to set up a sinking fund, repay
ments would not be required if they should 
cause a bank to fall below its capital require
ments or if the repayments exceeded the 
bank's profits. By maintaining low capital lev
els and passing all profits through to its own
ers, a bank could thus avoid making any pay
ments to the sinking fund. 

The second major deficiency of H.R. 3298 is 
that it continues to forbid the FCS's regulator 
from considering the repayment obligation as 
a liability. Worse, it allows banks to count 
some sinking fund payments as capital, in 
spite of the fact that the funds must be used 
to repay the Government and thus they are 
clearly not available to cover future losses of 
the bank. It is true that banks must write off 
this capital over the final 5 years. However, 
unless the banks can find new funds to re
place this capital, they will fall below their min
imum capital standard. Thus the bill makes it 
likely that the Government will be faced with 
the choice of placing banks in receivership or 
forgiving some of the debt, that is, a bailout. 

Mr. Speaker, my amendment to H.R. 3298 
would cure these problems. Its purpose is sim
ple. It merely forces the Farm Credit System 
to use the same GAAP standards that any 
other business uses. My amendment even in
cludes a provision that prohibits the FCS's 
regulator from taking action against a bank if 
it falls below its capital standard as a result of 
the proper recognition of this debt. 

In order for the House to consider my 
amendment, therefore, H.R. 3298 must either 
be removed from suspension or defeated 
under suspension. 

The Suspension Calendar is a valuable par
liamentary tool which allows for the speedy 
consideration of noncontroversial bills. It 
should not be used to push through complex 
legislation which could determine whether the 
Government is repaid billions of dollars owed 
to it. 

I ask my colleagues for their support in de
feating H.R. 3298. 

The SPEAKER pro tempore (Mr. 
LEHMAN of California). The question is 
on the motion offered by the gen
tleman from Texas [Mr. DE LA GARZA] 
that the House suspend the rules and 
passed the bill, H.R. 3298, as amended. 

The question was taken. 
Mr. KOLBE. Mr. Speaker, on that I 

demand the yeas and nays. 
The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursu

ant to the provisions of clause 5 of rule 
I and the Chair's prior announcement, 
further proceedings on this motion will 
be postponed. 

MESSAGE FROM THE PRESIDENT 
A message in writing from the Presi

dent of the United States was commu
nicated to the House by Mr. 
McCathran, one of his secretaries. 

SALT RIVER BAY NATIONAL lllS
TORICAL PARK AND ECOLOGICAL 
PRESERVE AT ST. CROIX, VIRGIN 
ISLANDS, ACT OF 1991 

Mr. VENTO. Mr. Speaker, I move 
that the House suspend the rules and 
pass the bill (H.R. 2927) to provide for 
the establishment of the St. Croix, VI, 
Historical Park and Ecological Pre
serve, and for other purposes, as 
amended. 

The Clerk read as follows: 
H.R. 2927 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORr Tl'n.E. 

This Act may be cited as the "Salt River 
Bay National Historical Park and Ecological 
Preserve at St. Croix, Virgin Islands, Act of 
1991". 
SEC. 2. FINDINGS. 

The Congress finds that the Salt River Bay 
area of the north central coast of St. Croix, 
United States Virgin Islands-

(!) has been inhabited, possibly as far back 
as 2000 BC, and encompasses all major cul
tural periods in the United States Virgin Is
lands; 

(2) contains the only ceremonial ball court 
ever discovered in the Lesser Antilles, vil
lage middens, and burial grounds which can 
provide evidence for the interpretation of 
Caribbean life prior to Columbus; 

(3) is the only known site where members 
of the Columbus expeditions set foot on what 
is now United States territory; 

( 4) was a focal point of various European 
attempts to colonize the area during the 
post-Columbian period and contains sites of 
Spanish, French, Dutch, English, and Danish 
settlements, including Fort Sale, one of the 
few remaining earthwork fortifications in 
the Western Hemisphere; 

(5) presents an outstanding opportunity to 
preserve and interpret Caribbean history and 
culture, including the impact of European 
exploration and settlement; 

(6) has been a national natural landmark 
since February 1980 and has been nominated 
for acquisition as a nationally significant 
wildlife habitat; 

(7) contains the largest remaining man
grove forest in the United States Virgin Is
lands and a variety of tropical marine and 
terrestrial ecosystems which should be pre
served and kept unimpaired for the benefit of 
present and future generations; and 

(8) is worthy of a comprehensive preserva
tion effort that should be carried out in part
nership between the Federal Government 
and the Government of the United States 
Virgin Islands. 
SEC. 3. SALT RIVER BAY NATIONAL HISTORICAL 

PARK AND ECOLOGICAL PRESERVE 
AT ST. CROIX. VIRGIN ISLANDS. 

(a) EsTABLISHMENT.-ln order to preserve, 
protect, and interpret for the benefit of 
present and future generations certain na
tionally significant historical, cultural, and 
natural sites and resources in the Virgin Is
lands, there is established the Salt River Bay 
National Historical Park and Ecological Pre
serve at St. Croix, Virgin Islands (hereafter 
in this Act referred to as the "park"). 

(b) AREA lNCLUDED.-The park shall consist 
of approximately 1,046 acres of land, waters, 
and interests therein within the area gen
erally depicted on the map entitled "St. 
Croix, Virgin Islands Historical Park and Ec
ological Preserve", numbered NA-SCHP
ao,cxn, and dated July 1991. The map shall be 
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on file and available for public inspection in 
the offices of the National Park Service, De
partment of the Interior, and the Offices of 
the Lieutenant Governor on St. Thomas and 
St. Croix, Virgin Islands. 
SEC. 4.. ACQUISmON OF LAND. 

(a) GENERAL AUTHORITY.-The Secretary of 
the Interior (hereafter in this Act referred to 
as the "Secretary") may acquire land and in
terests in land within the boundaries of the 
park only by donation, purchase with do
nated or appropriated funds, or exchange. 
Nothing in this section shall be construed to 
prohibit the Government of the Virgin Is
lands from acquiring land or interest in land 
within the boundaries of the park. 

(b) LIMITATIONS ON AUTHORITY.-Lands, and 
interests in lands, within the boundaries of 
the park which are owned by the Virgin Is
lands, or any political subdivision thereof, 
may be acquired only by donation or ex
change. No lands, or interests therein, con
taining dwellings lying within the park 
boundary as of July 1, 1991, may be acquired 
without the consent of the owner, unless the 
Secretary determines, after consultation 
with the Government of the Virgin Islands, 
that the land is being developed or proposed 
to be developed in a manner which is det
rimental to the natural, scenic, historic, and 
other values for which the park was estab
lished. 
SEC. 6. ADMINISTRATION. 

(a) IN GENERAL.-The park shall be admin
istered in accordance with this Act and with 
the provisions of law generally applicable to 
units of the national park system, including, 
but not limited to, the Act entitled "An Act 
to establish a National Park Service, and for 
other purposes", approved August 25, 1916 (39 
Stat. 535; 16 U.S.C. 1-4) and the Act. of August 
21, 1935 (49 Stat. 666; 16 u.s.c. 461-467). In the 
case of any conflict between the provisions 
of this Act and such generally applicable 
provisions of law, the provisions of this Act 
shall govern. 

(b) COOPERATIVE AGREEMENTS WITH UNITED 
STATES VIRGIN ISLANDS.-The Secretary, 
after consulting with the Salt River Bay Na
tional Historical Park and Ecological Pre
serve at St. Croix, Virgin Islands, Commis
sion (hereafter in this Act referred to as the 
"Commission") established by section 6, is 
authorized to enter into cooperative agree
ments with the United States Virgin Islands, 
Ol' any political subdivision thereof, for the 
managemen_t of the park and for other pur
poses. 

(c) GENERAL MANAGEMENT PLAN.-(1) Not 
later than 3 years after the date of enact
ment of this Act, the Secretary, in consulta
tion with the Commission, and with public 
involvement, shall develop and submit to the 
Committee on Interior and Insular Affairs of 
the House of Representatives and the Com
mittee on Energy and Natural Resources of 
the Senate a general management plan for 
the park. The general management plan 
shall describe the appropriate protection, 
management, uses, and development of the 
park consistent with the purposes of this 
Act. 

(2) The general management plan shall in
clude, but not be limited to, the following: 

(A) Plans for implementation of a continu
ing program of interpretation and visitor 
education about the resources and values of 
the park. 

(B) Proposals for visitor use facilities to be 
developed for the park. 

(C) Plans for management of the natural 
and cultural resources of the park, with par
ticular emphasis on the preservation of both 
the cultural and natural resources and long-

term scientific study of terrestrial, marine, 
and archeological resources, giving high pri
ority to the enforcement of the provisions of 
the Archeological Resources Protection Act 
of 1979 (16 U.S.C. 470a.a. et seq.) and the Na
tional Historic Preservation Act (16 U.S.C. 
470 et seq.) within the park. The natural and 
cultural resources management plans shall 
be prepared in consultation with the Virgin 
Islands Division of Archeology and Historic 
Preservation. 

(D) Proposals for assessing the potential 
operation and supply of park concessions by 
qualified Virgin Islands-owned businesses. 

(E) Plans for the training of personnel in 
accordance with subsection (e). 

(d) INTERIM PROTECTION.-Prior to the 
adoption of the park's general management 
plan, the Secretary, the Governor, and the 
Commission shall monitor all land and water 
use activities within the area to ensure that 
such activities are in keeping with the pur
poses of this Act and shall advise and cooper
ate with the appropriate Federal, territorial, 
and local governmental entities to minimize 
adverse impacts on the values for which the 
park is established. 

(e) ASSISTANCE TO PROMOTE A VIRGIN IS
LANDS TERRITORIAL PARK SYSTEM.-During 
the 10-year period beginning on the date of 
enactment of this Act, the Secretary shall 
provide the funds for the employees of the 
Government of the Virgin Islands directly 
engaged in the joint management of the park 
and shall implement, in consultation with 
the Government of the Virgin Islands, a pro
gram under which Virgin Islands citizens 
may be trained in all phases of park oper
ations and management. A primary objective 
of such program shall be to train employees 
in the skills necessary for operating and 
managing a Virgin Islands Territorial Park 
System. 
SEC. 8. SALT RIVER BAY NATIONAL BISTORICAL 

PARK AND ECOLOGICAL PRESERVE 
AT ST. CROIX, VIRGIN ISLANDS, COM
MISSION. 

(a) EBTABLISHMENT.-There is established a 
commission to be known as the Salt River 
Bay National Historical Park and Ecological 
Preserve at St. Croix, Virgin Islands, Com
mission. 

(b) DUTIES.-The Commission shall-
(1) make recommendations on how all 

lands and waters within the boundaries of 
the park can be jointly managed by the gov
ernments of the Virgin Islands and the Unit
ed States in accordance with this Act; 

(2) consult with the Secretary on the devel
opment of the general management plan re
quired by section 5; and 

(3) provide advice and recommendations to 
the Government of the Virgin Islands, upon 
request of the Government of the Virgin Is
lands. 

(c) MEMBERSHIP.-The Commission shall be 
composed of 10 members, as follows: 

(1) The Governor of the Virgin Islands, or 
the designee of the Governor. 

(2) The Secretary, or the designee of the 
Secretary. 

(3) Four members appointed by the Sec
retary. 

(4) Four members appointed by the Sec
retary from a list provided by the Governor 
of the Virgin Islands, at least one of whom 
shall be a member of the Legislature of the 
Virgin Islands. 
Initial appointments made under this sub
section shall be made within 120 days after 
the date of enactment of this Act, except 
that the appointments made under para
graph (4) shall be made within 120 days after 
the date on which the Secretary receives 
such list. 

(d) TERMS.-The members appointed under 
paragraphs (3) and (4) shall be appointed for 
terms of 4 years. A member of the Commis
sion appointed for a definite term may serve 
after the expiration of the member's term 
until a successor is appointed. A vacancy in 
the Commission shall be filled in the same 
manner in which the original appointment 
was made and shall be filled within 60 days 
after the expiration of the term. 

(e) CHAIR.-The Chair of the Commission 
shall alternate annually between the Sec
retary and the Governor of the Virgin Is
lands. All other officers of the Commission 
shall be elected by a majority of the mem
bers of the Commission to serve for terms es
tablished by the Commission. 

(0 MEETINGS.-The Commission shall meet 
on a regular basis or at the call of the Chair. 
Notice of meetings and agenda shall be pub
lished in the Federal Register and local 
newspapers having a distribution that gen
erally covers the United States Virgin Is
lands. Commission meetings shall be held at 
locations and in such a manner as to ensure 
adequate public involvement. 

(g) ExPENSES.-Members of the Commis
sion shall serve without compensation as 
such, but the Secretary may pay each mem
ber of the Commission travel expenses, in
cluding per diem in lieu of subsistence, in ac
cordance with section 5703 of title 5, United 
States Code. Members of the Commission 
who are fUll-time officers or employees of 
the United States or the Virgin Islands Gov
ernment may not receive additional pay, al
lowances, or benefits by reason of their serv
ices on the Commission. The Secretary shall 
provide the Commission with a budget for 
travel expenses and staff, and guidelines by 
which expenditures shall be accounted for. 

(g) ExPENSES.-Members of the Commis
sion shall serve without compensation as 
such, but the Secretary may pay each mem
ber of the Commission travel expenses, in
cluding per diem in lieu of subsistence, in ac
cordance with section 5703 of title 5, United 
States Code. Members of the Commission 
who are fUll-time officers or employees of 
the United States or the Virgin Islands Gov
ernment may not receive additional pay, al
lowances, or benefits by reason of their serv
ice on the Commission. The Secretary shall 
provide the Commission with a budget for 
travel expenses and staff, and guidelines by 
which expenditures shall be accounted for. 

(h) FEDERAL ADVISORY COMMITTEE ACT.
Except with respect to the provisions of sec
tion 14(b) of the Federal Advisory Committee 
Act, and except as otherwise provided in this 
Act, the provisions of the Federal Advisory 
Committee Act (5 U.S.C. App.) shall apply to 
the Commission. 

(i) TERMINATION.-The Commission shall 
terminate 10 years after the date of enact
ment of this Act unless the Secretary deter
mines that it is necessary to continue con
sulting with the Commission in carrying out 
the purposes of this Act. 
SEC. 7. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated 
such sums as may be necessary to carry out 
this Act. 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from 
Minnesota [Mr. VENTO] will be recog
nized for 20 minutes, and the gen
tleman from California [Mr. LAGO
MARSINO] will be recognized for 20 min
utes. 

The Chair recognizes the gentleman 
from Minnesota [Mr. VENTO]. 
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GENERAL LEAVE 

Mr. VENTO. Mr. Speaker, I ask unan
imous consent that all Members may 
have 5 legislative days in which to re
vise and extend their remarks on H.R. 
2927. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Minnesota? 

There was no objection. 
0 1430 

Mr. VENTO. Mr. Speaker, I yield my
self such time as I may consume. 

Mr. Speaker, H.R. 2927 was intro
duced by Representative RoN DE Luao 
and as amended would establish the 
Salt River Bay National Historical 
Park and Ecological Preserve at St. 
Croix, VI. Congressman DE Luao has 
done a masterful job in working with 
the Department of Interior and rep
resenting the Virgin Islands interests. 
It has been good to work with him on 
this significant new policy. 

H.R. 2927 would provide for a new Na
tional Park System unit consisting of 
approximately 1,000 acres located at 
Salt River Bay on the Island of St. 
Croix. This area has long been recog
nized for its unique combination of cul
tural and natural features. These fea
tures include archeological remains in
dicating over 2,000 years of continuous 
human occupation and natural features 
including the largest remaining man
grove forest in the U.S. Virgin Islands, 
a large tropical reef system, and a sub
marine canyon. 

Salt River Bay is also the only 
known site where Christopher Colum
bus landed on what was to become U.S. 
territory. In 1493, on his second of four 
voyages to the New World, Columbus 
anchored his 17 ships outside the reef 
and sent his soldiers to investigate an 
Indian village on the western side of 
the bay. 

The establishment of a National 
Park System unit at Slat River Bay is 
a high priority of the Secretary of the 
Interior. Secretary Lujan visited the 
site personally and worked with Mr. DE 
Luao on drafting the bill. The Sec
retary testified in strong support of the 
bill at the subcommittee hearing on 
this matter in late September, as did 
the Governor of the U.S. Virgin Is
lands, the President of the Virgin Is
lands Senate, and representatives from 
several national and local environ
mental and cultural resource preserva
tion organizations. 

H.R. 2927 is intended to create a part
nership between the National Govern
ment and the Government of the Vir
gin Islands in the management of the 
park. This measure was carefully draft
ed to address the unique needs of these 
entities and the amendment in the na
ture of a substitute adopted by the In
terior Committee that is before the 
House today strengthens this partner
ship approach. Cooperation between 
the Virgin Islands Government and the 

National Park Service in the manage
ment of this unit will be essential, be
cause it is a relatively small area and 
over half of the acreage of the park is 
owned by the Virgin Islands Govern
ment. I believe the safeguards built 
into the bill and cooperative spirit 
which has been the hallmark of this 
project so far will ensure that manage
ment issues will be addressed in a coop
erative fashion and that the park will 
be managed according to standards of 
other units of the National Park Sys
tem. 

As I mentioned, the Interior Commit
tee made several changes to the bill as 
introduced. These changes included 
clarifying that the area is to be a unit 
of the National Park System and ad
ministered according to laws generally 
applicable to units of the National 
Park System, improving the bill's abil
ity to address adverse impacts from de
velopment within park boundaries and 
providing a directive on the interim 
protection for the park's fragile natu
ral, cultural, and archeological re
sources for the period before the gen
eral management plan is in place. 

Mr. Speaker, this legislation is a sig
nificant natural and cultural resource 
protection initiative which has strong 
bipartisan support. It is also one of the 
most appropriate ways our Nation can 
commemorate the 500th anniversary of 
the voyages of Christopher Columbus. 
Not only will this park preserve a na
tionally significant natural and histor
ical site, it will provide an excellent 
opportunity to interpret the diverse 
native cultures which existed prior to 
the arrival of Columbus and the impact 
that Columbus and other European ex
plorers had on Caribbean culture and 
history. The bill has the strong support 
of the Secretary of the Interior as well 
as the Governor and the Delegate from 
the Virgin Islands. It is supported by a 
large majority of the members of the 
Interior Committee on a bipartisan 
basis. I urge Members to support this 
measure. 

Mr. LAGOMARSINO. Mr. Speaker, I 
yield myself such time as I may 
consume. 

Mr. Speaker, I rise in support of H. R. 
2927, a bill to authorize establishment 
of Salt River Bay National Historical 
Park at St. Croix, VI. As an original 
cosponsor, I support the concept of es
tablishing a Federal park unit at the 
only known site on American soil 
where Columbus' men are believed to 
have landed. I also support the concept 
of requiring the National Park Service 
to provide training and technical as
sistance to the Virgin Islands Govern
ment for the purpose of development of 
their own territorial park system. 

Certainly, the leadership of Mr. DE 
Luao in the development of this bill 
deserves strong recognition by all 
Members of this body. He has been 
working on this proposal for a number 
of years, with both the Virgin Islands 

Government, the National Park Serv
ice, and, importantly, the Secretary of 
the Interior. Without his efforts, not 
only would we not be here today pass
ing this bill on the eve of the historic 
celebration of Columbus' landing, but 
we may well have suffered irreversible 
damage of resource values at the site of 
this historic event. 

However, I could not say that there is 
total agreement on this side of the 
aisle with respect to this bill. A major
ity of Republican Interior Committee 
members have signed dissenting views 
on this measure. While, as I say I sup
port this bill, I share the concerns 
raised in those views. The three pri
mary areas of concern with respect to 
this measure are: the extent of park 
lands within the overall park bound
ary, requiring the Federal Government 
to fund all costs associated with acqui
sition, development, and operation of 
the park, and questions about park 
management framework. I must say, 
however, that our former colleague, 
the Secretary of the Interior, Manuel 
Lujan, supports the bill as written. 

The issue which drew the most con
cern from Members on this side of the 
aisle is the proposal to include all 
lands within the viewshed of the land
ing site within the park boundary. This 
resulted in a park size much larger 
than the minimum area studied by the 
National Park Service. 

While I would agree that protecting 
the historic scene is an important as
pect of ensuring a quality visitor expe
rience at all national historical parks, 
I do not agree that necessarily means 
eliminating every visible modem in
trusion. If we embark on this course of 
action here, there is no reason not to 
do so at Lexington and Concord, Get
tysburg, the Franklin Roosevelt home, 
or the hundreds of other historic and 
prehistoric sites currently in the park 
system. This boundary establishment 
approach is an unnecessary, purist ap
proach which this country cannot af
ford. 

With respect to the management pro
visions of this bill, we believe that the 
committee should have gone further to 
clarify the respective rules of the Unit
ed States and Virgin Islands Govern
ments. While the report authored by 
the chairman is an excellent one, on 
which I commend him, I'm not con
vinced that Congress has done all it 
can in the actual bill language to en
sure protection of critical park values. 

I support this bill before us today, 
but I hope that the Senate will address 
these important concerns prior to fine.l 
action on this measure. 

Mr. VENTO. Mr. Speaker, I yield my
self such time as I may consume. 

Mr. Speaker, as I gave my opening 
statement I recognized the significant, 
important work that the gentleman 
from the Virgin Islands [Mr. DE Luao] 
had done on this measure for the last 
several years. I had the pleasure of vis-
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iting this site several years ago. The 
gentleman from the Virgin Islands [Mr. 
DE LUGO] and the Governor greeted me 
and guided me to these sites and to 
other important Park Service sites 
that we have in this part of the world. 
It was a good trip, one that I will long 
remember. We came away with a lot of 
information that obviously has pro
pelled us today into the work on the 
floor dealing with the designation of 
this unit. 

Mr. Speaker, I am very pleased with 
the work of the gentleman from the 
Virgin Islands [Mr. DE LUGO] and 
craftsmanship in working on this legis
lation with the Secretary of the Inte
rior. 

Mr. Speaker, I yield such time as he 
may consume to the gentleman from 
the Virgin Islands [Mr. DE LUGO]. 

Mr. DE LUGO. Mr. Speaker, I rise in 
support of H.R. 2927 to establish the 
Salt River National Historical Park 
and Ecological Preserve, at St. Croix, 
VI. 

The legislation before us, Mr. Speak
er, marks the culmination of years of 
effort to save Salt River Bay, begin
ning in 1958, when the Virgin Islands 
Legislature voted to purchase 50 acres 
of the area, including the 5 acres of 
beach where Admiral Christopher Co
lumbus-on his second voyage to the 
New World-anchored his 17 ships and 
sent some of his men to investigate an 
Indian village that was visible on the 
western side of the bay. 

I was a member of the Virgin Islands 
in 1958, Mr. Speaker, and was proud to 
cosponsor the original legislation that 
began the process to save the area. 

The Columbus Landing at Salt River, 
Mr. Speaker, is the only place--on 
what was to later become United 
States Territory-where Columbus' 
party is known to have set foot. There 
is no disputing that the fleet, after 
leaving Salt River, passed by St. 
Thomas and possibly the British Virgin 
Islands, and that they eventually 
stopped in Puerto Rico, but exactly 
where is not known. 

The other interesting historical fea
ture of Salt River is that it is a micro
cosm of the entire history of early Eu
ropean colonization of the Caribbean. 
The Spanish, British, French, Dutch, 
and the Knights of Malta all had settle
ments there. And, indeed, the success 
and failure of each of these settlements 
mirrored the turbulence of the wars 
and conflicts that swept across Europe 
at the time. As a result, you had the 
Spanish in 1650, attacking and driving 
out the English who had established a 
settlement at Salt River in 1647, and 
who where, themselves, attacked and 
driven out by the French later that 
same year. 

In addition to its rich historical and 
cultural resources, Salt River also has 
a wealth of natural and environmental 
treasures. These include the largest re
maining mangrove forest in the Virgin 

Islands and a variety of tropical ma
rine and terrestrial ecosystems. This 
will truly be a remarkable park, Mr. 
Speaker, for it will combine an ecologi
cal treasure chest with a window on 
human history that may go back as far 
as 2000 BC, or even earlier. 

No less important to passage of this 
bill, Mr. Speaker, is the intent for 
there to be an unprecedented degree of 
Federal and local cooperation in the 
preservation and management of the 
site. To that end, I have included in the 
legislation a provision to establish a 
10-member advisory commission to 
make recommendations on how all the 
lands within the park will be jointly 
managed, and to also in the develop
ment of the general management plan. 

There are three other national park 
units already in the Virgin Islands, Mr. 
Speaker, and it saddens me to say that 
the Park Service has sought little 
input-if any-from the people of the 
Virgin Islands in the management of 
those other units. This bill will estab
lish a new relationship, a thoroughly 
reasoned attempt to not repeat the 
mistakes of the past. 

Mr. Speaker, on the question of re
turning the boundaries to the altar
native C boundary, it is our former col
league, the Secretary of the Interior, 
the Honorable Manuel Lujan, who after 
visiting Salt River, recommended that 
we increase the boundary of the park 
to what is in the bill before us. 

One of the most important reasons 
for including this additional acreage 
within the boundary is so that the 
Park Service can offer tax incentives 
to the owners of these dwellings, as in
ducements of them to donate their 
property to the park. These incentives, 
Mr. Speaker, would not be available if 
the property were not within the 
boundary of the park. 

Mr. VENTO. Mr. Speaker, will the 
gentleman yield? 

Mr. DE LUGO. I yield to the gen
tleman from Minnesota. 

Mr. VENTO. Mr. Speaker, I also want 
to clarify that it is my understanding 
there is some suggestion that the park 
or boundary adjustments were some
how to deal with the entire viewshed of 
the area. It is my understanding that 
the addition of this 140 or so acres is 
principally for administrative pur
poses, principally to try to limit the 
development to what it is today. 

Very likely what would happen in 
this instance is a scenic easement 
would be purchased and/or, as the gen
tleman has said, there may even be a 
donation of some of the easements, or 
the entire property for the benefit of 
some sort of tax adjustment, which is 
the current law. 

So we are not changing any of that. 
That at least would be the preferred al
ternative. I guess under some scenarios 
you could see a circumstance where 
there would be a willing seller and a 
willing buyer and the Park Service 

may buy almost all of this. I do not an
ticipate that to be the case. But it is 
not, I might say, for viewshed. It is 
principally, as I understand it, because 
of the administrative boundaries and, 
of course, to prevent the construction 
of something that would be adverse and 
would adversely impact in terms of 
these areas. 

Mr. DE LUGO. Mr. Speaker, in addi
tion, it is not the intent of anyone, es
pecially the Secretary of the Interior, 
to condemn these homes and acquire 
them all immediately. Should these 
dwellings have to be acquired, they will 
be acquired over time, and in most 
cases, it is expected that the Park 
Service will acquire less than fee inter
est in the dwellings such as conserva
tion or scenic easements to prevent in
compatible development. The bill also 
includes language which prohibits con
demnation of private dwellings without 
the owners consent. 

As for the Virgin Islands contribu
tion to the management of the park, 
the Virgin Islands Government will 
contribute over half of the acreage in 
the boundary to the park. This in
cludes all 600 acres of the water within 
the 1,046 acre park, and 65 acres of land. 
And most importantly Mr. Speaker, we 
will be contributing the crown jewel of 
the park, the five-acre Columbus land
ing site. 

As for training of local employees in 
park management, those who are com
plaining without even checking the fig
ures, should know it provides for train
ing of only four staff persons a year at 
$99.~a paltry sum of pay for a 
magnificant park and a true partner
ship. 

This legislation Mr. Speaker, has 
been a bipartisan effort from the very 
beginning. Our former colleague, the 
Honorable Manuel Lujan, Secretary of 
the Interior, has been a strong sup
porter ·of the bill from the outset. He 
and his staff have worked closely with 
me and my staff in drafting the bill. To 
further demonstrate his support for the 
bill the Secretary took the unusual 
step of personally testifying in favor of 
the bill before the Subcommittee on 
Parks and Public Lands here in the 
House. I would like to express my 
sincerest thanks and appreciation to 
Secretary Lujan for all his help and 
support in getting the legislation to 
where it is today. 

I would also like to thank all those 
who have supported H.R. 2927, espe
cially for their testimony in support of 
the legislation during the subcommit
tee hearings. First, the person I wish to 
thank is the Governor of the Virgin Is
lands, the Honorable Alexander 
Farrelly. Governor Farrelly personally 
traveled to Washington when hearings 
were held on the bill to testify in sup
port of the legislation. I would also add 
that this legislation would not have 
been possible without Governor 
Farrelly's endorsement. 
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Second, I wish to thank as well the 

three Senators from the Virgin Islands, 
Senators Virdin Brown, Malcolm 
Callender, and Holland Redfield, who 
also testified in support of the bill in 
committee. In particular, Senate Presi
dent Brown, whose leadership on behalf 
of the legislation on the local level was 
a key ingredient in laying the ground
work for local support. 

Finally, I wish to thank all those 
who also testified in person or submit
ted a statement in support of the bill. 
They include: Brad Northrup, vice 
president of the Nature Conservancy; 
Paul Pritchard, president of the Na
tional Parks and Conservation Associa
tion; Michael Walsh, president of the 
St. Croix Environmental Association; 
William F. Cissel, president, Society of 
the Virgin Islands Historians; Lilliana 
Belardo de O'Neal, senator 19th Legis
lature of the U.S. Virgin Islands; Aus
tin Reid, president, National Associa
tion for U.S. Virgin Islands Affairs; 
Fred Sladen; Roland Wauer; Jessie 
Thompson, president, Christopher Co
lumbus Jubilee Committee; Rudy G. 
O'Reilly, Jr., now studying for his mas
ter of science in botany at UPR; Liz 
Wilson and Helen Gjessing, V.I. League 
of Women Voters; Barbara Hagan
Smith, executive director, St. Croix 
Landmarks Society; Sandi Savage, Ken 
Jones, and Margaret Hayes, St. George 
Village Botanical Garden of St. Croix; 
James Savage, president St. Croix 
Chamber of Commerce; and Orville 
Kean, Ph.D., President, University of 
the Virgin Islands. 

I also want to especially thank my 
administrative assistant Sheila Ross, 
my former legislative assistant Brian 
Modeste, and to Sam Bough, my dis
trict supervisor for their tireless work 
in getting the legislation to where it is 
today. My thanks also goes to the staff 
of the Subcommittee on Parks and 
Public Lands, notably Sandy Scott and 
Staff Director Rick Healy for their ef
forts in working on the legislation as 
well. 

In conclusion Mr. Speaker, I wish to 
thank the chairman of the full Interior 
Committee, the gentleman from Cali
fornia [Mr. MILLER], and also the chair
man of the Subcommittee on Parks 
and Public Lands, the gentleman from 
Minnesota [Mr. VENTO] for their hard 
work and assistance in bringing the 
legislation to the floor. My thanks also 
to the distinguished gentleman from 
California [Mr. LAGOMARSINO] for his 
support of the legislation as well. 
Thank you, Mr. Speaker, for allowing 
me to speak in support of the bill, and 
I urge my colleagues to vote in favor of 
passage of H.R. 2927. 

0 1440 
Mr. LAGOMARSINO. Mr. Speaker, I 

yield back the balance of my time. 
Mr. VENTO. Mr. Speaker, I yield my

self such time as I may consume. 
I asked the staff of the gentleman 

from the Virgin Islands [Mr. DE LOGO] 

about the size of the island. I know 
that these islands are very small and 
this island is probably a little over 
100,000 acres of land in the Virgin Is
lands. 

As indicated, it is donating a signifi
cant amount of land. 

He commented that one of the Virgin 
Islands, St. John's, two-thirds of the 
land is park now. And on St. John's Is
land, which is one of the Virgin Islands 
that the gentleman from the Virgin Is
lands [Mr. DE LOGO] represents, that 
Members would be well-advised to pay 
special attention to the concerns and 
impact that we have here in terms of 
these issues. 

No Member is more sensitive, I might 
say, to that than the gentleman from 
the Virgin Islands [Mr. DE LOGO] in 
terms of his conversations and advo
cacy here in terms of what we are 
doing. So I very much appreciate his 
work in this instance. I think we have 
come up. 

Really, I feel today ought to be a day 
that we should be celebrating the es
tablishment and the designation of this 
new national park, not just because of 
the quincentennial, but because of the 
other resources and the long history 
that these Virgin Islands represent as 
part of our country and as part of our 
Nation. 

I am very proud that it has been 
worked out and that is a really good 
measure. I hope that Members would 
support it strongly. 

Mr. Speaker, I have no further re
quests for time, and I yield back the 
balance of my time. 

The SPEAKER pro tempore (Mr. 
LEHMAN of California). The question is 
on the motion offered by the gen
tleman from Minnesota [Mr. VENTO] 
that the House suspend the rules and 
pass the bill, H.R. 2927, as amended. 

The question was taken; and (two
thirds having voted in favor thereof) 
the rules were suspended and the bill, 
as amended, was passed. 

A motion to reconsider was laid on 
the table. 

AUTHORIZING THE DEVELOPMENT 
PLAN FOR PENNSYLVANIA AVE
NUE 
Mr. KOSTMAYER. Mr. Speaker, I 

move that the House suspend the rules 
and pass the bill (H.R. 3387) to amend 
the Pennsylvania Avenue Development 
Corporation Act of 1972 to authorize . 
appropriations for implementation of 
the development plan for Pennsylvania 
Avenue between the Capitol and the 
White House, and for other purposes, as 
amended. 

The Clerk read as follows: 
H.R. 3387 

Be it enacted b11 the Senate and House of Rep
resentative of the United States of America in 
Congress assembled, 
8ECI10N 1. PENNSYLVANIA AVENUE DEVELOP· 

MENT CORPORATION. 
Section 17(a) of the Pennsylvania Avenue 

Development Corporation Act of 1972 (86 

Stat. 1266, 40 U.S.C. 885(a)) is amended by 
striking out all that follows "1991;" and in
serting in lieu thereof the following: "and 
$2,807,000 for the fiscal year 1992.". 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from 
Pennsylvania [Mr. KOSTMAYER] will be 
recognized for 20 minutes, and the gen
tleman from Arizona [Mr. RHODES] will 
be recognized for 20 minutes. 

The Chair recognizes the gentleman 
from Pennsylvania [Mr. KOSTMAYER]. 

GENERAL LEAVE 

Mr. KOSTMAYER. Mr. Speaker, I 
ask unanimous consent that all Mem
bers may have 5 legislative days tore
vise and extend their remarks on the 
legislation presently under consider
ation. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Pennsylvania? 

There was no objection. 
Mr. KOSTMAYER. Mr. Speaker, I 

yield myself such time as I may 
consume. 

Mr. Speaker, today the House con
sider H.R. 3387, a bill to reauthorize the 
Pennsylvania Avenue Development 
Corporation [PADC]. Since it was cre
ated by Congress in 1972, the P ADC has 
achieved great success in transforming 
America's Main Street. In the words of 
a Presidential committee formed in the 
late 1960's to study the condition of the 
avenue, Pennsylvania has changed 
from "a scene of desolation" into a 
great boulevard worthy of its role in 
America's history and its place in the 
center of the Nation's capital. 

A master plan, approved by Congress 
in 1975, has guided work on the public 
areas and 21 square blocks within the 
Corporation's territory. With appro
priations from Congress, P ADC has un
dertaken a program of extensive public 
improvements that includes land
scaping, lighting, paving of new side
walks and roadways, installing of 
street furniture, planting of new trees, 
and restoring landmark structures. Six 
parks and plazas have been created or 
refurbished, and work to restore a sev
enth public open space will being short
ly. 

PADC has borrowed almost $100 mil
lion for acquisition from the Treasury. 
All of that will be paid back with inter
est by the year 2031. Almost $85 million 
of that has already, in fact, been re
turned to the Treasury. Congress addi
tionally appropriated $131 million for 
public improvements and staffing. This 
public investment has generated more 
than $1.5 billion in private commit
ments to date, demonstrating an out
standing example of the private-public 
partnership concept. As of this year, 
annual taxes generated for the District 
of Columbia in the Pennsylvania Ave
nue district were more than $69 mil
lion. 

On September 24, 1991, I introduced 
H.R. 3387 a bill to extend the P ADC's 
authorization for 3 years. The Sub-
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committee on Energy and Environ
ment, after conducting a hearing on 
the bill, amended H.R. 3387 on October 
22 to provide for a 1-year reauthoriza
tion. The subcommittee hopes to exam
ine in detail early next year what en
tity will succeed the P ADC and will 
move ahead with another reauthoriza
tion bill at that time. The bill was ap
proved by the House Interior Commit
tee on October 30, with bipartisan sup
port. 

All Americans can take enormous 
pride in Pennsylvania Avenue and in 
the renewal of the Pennsylvania Ave
nue area that, when complete, will por
tray the best of American planning, de
sign, and development-a successful 
model for other areas of Washington 
and for cities throughout the world. 

P ADC has proven that a partnership 
be+:ween the public and private sectors 
can work. Moreover, it has proven that 
function and beauty are compatible in 
America's great cities. Mr. Speaker, I 
urge passage of H.R. 3387. 

Mr. Speaker, I yield such time as she 
may consume to the gentlewoman from 
the District of Columbia [Ms. NORTON]. 

Ms. NORTON. Mr. Speaker, I rise in 
strong support of the authorization for 
the important work of the Pennsylva
nia A venue Development Corporation. 
Last week I was pleased to join the 
gentleman from Pennsylvania [Mr. 
KOSTMAYER] and other members of the 
Subcommittee on Energy and the Envi
ronment to evaluate the performance 
of the Pennsylvania A venue Develop
ment Corporation. 

In that hearing, PADC provided in
sight concerning how it has shepherded 
one of the most ambitious and visible 
redevelopment efforts in the history of 
this Nation, and I might add has done 
so with the complete cooperation and 
efforts of the people of the District of 
Columbia and their elected officials. 

I am proud to say that President 
Kennedy's original vision of a main 
street worthy of the Nation has nearly 
been met, with strong bipartisan sup
port from the Congress. Moreover, eco
nomic developments since the New 
Frontier have moved the Nation's Cap
ital to the front ranks of the world's 
international cities. These develop
ments also have moved the P ADC to an 
expanded vision that now includes an 
International Trade and Cui tural Cen
ter, the largest complex in this region 
since the Pentagon. 
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Pennsylvania Avenue is truly emerg

ing as a Fifth A venue and a Champs 
Elysee. 

As I noted in that hearing, PADC 
still has unfinished business and unmet 
challenges to ensure successful comple
tion of the ICTC complex, by far the 
most important project in its entire 20-
year history. Unfortunately, PADC has 
not submitted an acceptable housing 
plan of the kind specifically prescribed 

by Congress. Instead, GSA is trying to I urge my colleagues to support the 
treat the ICTC as an ordinary piece of bill before us. 
real estate to house the EPA. Mr. RHODES. Mr. Speaker, I have no 

I know that in a time of the tightest further requests for time, and I yield 
budget in memory, the Congress will back the balance of my time. 
nat allow a $700 million prize-winning Mr. KOSTMAYER. Mr. Speaker, I 
architectural wonder prescribed by have no further requests for time, and 
Congress as a multipurpose inter- I yield back the balance of my time. 
national complex to become a boon- The SPEAKER pro tempore (Mr. 
doggie to house one Federal agency LEHMAN of California). The question is 
whose space could be built for 20 per- on the motion offered by the gen
cent of that amount. tleman from Pennsylvania [Mr. KosT-

As PADC continues its wonderfully MAYER] that the House suspend the 
successful work on Pennsylvania Ave- - rules and pass the bill, H.R. 3387, as 
nue, I encourage the Corporation to amended. 
move on to other important projects, The question was taken; and (two
to upgrade the Nation's Capital, but thirds having voted in favor thereof) 
also to fulfill its commitment empha- the rules were suspended and the bill, 
sized last week to cultivate an even as amended, was passed. 
closer working relationship with the A motion to reconsider was laid on 
District of Columbia during this post- the table. 
home-rule era, a status the District did 
not have when P ADC was created. 

I also want to encourage PADC to NATIONAL SEA GRANT COLLEGE 
continue to build upon its record of ex- PROGRAM AUTHORIZATION ACT 
tending procurement opportunities to OF 1991 
minorities and women in its develop- Mr. HERTEL. Mr. Speaker, I move to 
ment activities. suspend the rules and pass the Senate 

P ADC has done its work economi- bill (S. 1563) to authorize appropria
cally and well. It deserves the continu- tiona to carry out the National Sea 
ing support of this body. Grant College Program Act, and for 

Mr. RHODES. Mr. Speaker, I yield other purposes, as amended. 
myself such time as I may consume. The Clerk read as follows: 

Mr. Speaker, I am very pleased to s. 1563 
rise in support of H.R. 3387 and to urge Be it enacted by the Senate and House of Rep-
my colleagues to lend their support to resentatives of the United States of America in 
a 1-year reauthorization of the Penn- Congress assembled, 
sylvania Avenue Development Corpora- SECDON 1. SHORT TI'I'LE. 
tion. This Act may be cited as the "National 

This enterprise is one of the most Sea Grant College Program Authorization 
outstanding examples not just here in Act of1991". 
this area but in the country of the sue- SEC. I. NATIONAL SEA GRANT OFFICE. 
cessful public-private partnership. (a) MAINTENANCE OF OFFICE.-Section 204(a) 

One need only traverse the length of of the National Sea Grant College Program 
Pennsylvania Avenue to observe the Act (33 U.S.C. 1123(a)) is amended to read as 

follows: 
White House, the Capitol, the Old Post "(a) The Secretary shall maintain, within 
Office Pavilion, the Canadian Embassy, the Administration, a program to be known 
the Willard Hotel, the J. Willard Mar- as the National Sea Grant College Program. 
riott Hotel, and other projects that The National Sea Grant College Program 
have been developed along Pennsylva- shall consist of the financial assistance and 
nia Avenue as a result of the work and other activities provided for in this Act, and 
the activities of PADC to realize the shall be administered by a National Sea 
extent to which this enterprise has, in Grant Office within the Administration. The 

Secretary shall establish long-range plan
fact, been a tremendous success. We ning guidelines and priorities for, and ade
are now approaching the end of its au- quately evaluate, this program.". 
thorized life. It is to expire under exist- (b) OVERSIGHT.-Section 204(c) of the Na
ing law in 1994 or 1995. There is talk of tiona! Sea Grant College Program Act (33 
extending both the life and the func- U.S.C. 1123(c)) is amended-
tiona of the PADC; hence, the 1-year (1) in paragraph (6), by striking "; and" and 
reauthorization contained in this act. inserting a semicolon; 

The 1-year reauthorization is for the <2> in paragraph <7>. by striking the period 
and inserting"; and", and 

purpose of giving the PADC the oppor- (3) by adding at the end the following: 
tunity to develop plans for its future "(8) oversee the operation of the National 
and to return to the Congress next year Sea Grant Office established under sub
to report to the Congress on what ac- section (a) of this section,". 
tivities, beyond 1994, it might wish to (c) POWERS OF SECRETARY.-Section 
undertake and how that would fit in ei- 204(d)(6) of the National Sea Grant College 
ther with its existing charter or with a Program Act (33 U.S.C. 1123(d)(6)) is amended 
potentially expanded charter. by inserting "and add to" after "pay for". 

Therefore, I am pleased to rise in SEc. 3• AUTHORIZATION. 
support of the 1-year reauthorization Subsections (a) through (c) of section 212 of 

the National Sea Grant College Program Act 
and to join my colleagues in applaud- (33 u.s.c. 1131(a)-(c)) are amended to read as 
ing the work so far that this excellent follows: 
private-public partnership has under- "(a) There is authorized to be appropriated 
taken. to carry out the provisions of sections 205 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30209 
and 208 of this Act, and section 3 of the Sea 
Grant program Improvement Act of 1976 (33 
U.S.C. 1124a), an amount--

"(1) for fiscal year 1991, not to exceed 
$44,398,000; 

"(2) for fiscal year 1992, not to exceed 
$46,014,000; 

"(3) for fiscal year 1993, not to exceed 
$47,695,000; 

"(4) for fiscal year 1994, not to exceed 
$49,443,000; and 

"(5) for fiscal year 1995, not to exceed 
$51,261,000. 

"(b)(1) There is authorized to be appro
priated for administration of this Act, in
cluding section 209, by the National Sea 
Grant Office and the Administration, an 
amount--

"(A) for fiscal year 1991, not to exceed 
$2,500,000; 

"(B) for fiscal year 1992, not to exceed 
$2,600,000; 

"(C) for fiscal year 1993, not to exceed 
$2,700,000; 

"(D) for fiscal year 1994, not to exceed 
$2,800,000; and 

"(E) for fiscal year 1995, not to exceed 
$2,900,000. 

"(2) Sums appropriated under the author
ity of subsections (a) and (c) shall not be 
available for administration of this Act by 
the National Sea Grant Office, or for Admin
istration program or administrative ex
penses. 

"(c) In addition to sums authorized under 
subsection (a), there is authorized to be ap
propriated for priority oyster disease re
search under section 205 of this Act, and 
amount--

"(1) for fiscal year 1992, not to exceed 
$1,400,000; 

"(2) for fiscal year 1993, not to exceed 
$3,000,000; 

"(3) for fiscal year 1994, not to exceed 
$3,000,000; 

"(4) for fiscal year 1995, not to exceed 
$3,000,000; 
SEC. 4. REPEAL OF STRATEGIC MARINE RE· 

SEARCH PROGRAM. 
(A) REPEAL.-Section 206 of the National 

Sea Grant College Program Act (33 U.S.C. 
1125) is repealed. 

(b) CONFORMING AMENDMENTS.-
(!) the National Sea Grant College Pro

gram Act (33 U.S.C. 1121 et seq.) is amended
(A) in section 204(c)(3) by striking "sec

tions 205 and 206" and inserting "section 
205"; 

(B) in section 205(b)(3) by striking " or sec
tion 206 of this title"; 

(C) in section 208(c)(5) by inserting "and" 
after the semicolon; 

(D) by striking section 208(c)(6) and redes
ignating the subsequent paragraph accord
ingly: 

(E) in section 209(b)(l) by striking "sec
tions 205 and 206" and inserting "section 
205"; and 

(F) in section 209(c)(1) by striking "or 206". 
(2) Section 130l(b)(4)(A) of the 

Nonindigenous Aquatic Nuisance Prevention 
and Control Act of 1990 (16 u.s.c. 
474l(b)(4)(A)) is amended to read as follows: 

"(A) $3,375,000 to fund grants under the Na
tional Sea Grant College Program Act (33 
U.S.C. 1121 et seq.), and of this amount, 
$2,500,000 to fund grants in the Great Lakes 
region; and". 
SEC. 5. REPEAL OF MARINE AFFAIRS AND RE· 

SOURCE MANAGEMENT IMPROVE· 
MENT GRANTS. 

(a) REPEAL.-Section 211 of the National 
Sea Grant College Program Act (33 U.S.C. 
1130) is repealed. 

(b) CONFORMING AMENDMENTS.-The Na
tional Sea Grant College Program Act (33 
U.S.C. 1121 et seq.) is amended-

(1) in section 203(4) by inserting "marine 
affairs and resource management," after 
"education,"; and 

(2) in section 209(c)(l) by inserting "marine 
affairs and resource management," after 
"education," in the fourth sentence. 

The SPEAKER pro tempore. The gen
tleman from Michigan [Mr. HERTEL] 
will be recognized for 20 minutes, and 
the gentleman from Virginia [Mr. 
BATEMAN] will be recognized for 20 min
utes. 

The Chair recognizes the gentleman 
from Michigan [Mr. HERTEL]. 

Mr. HERTEL. Mr. Rpeaker, I yield 
myself such time as I may consume. 

Mr. Speaker, we are considering S. 
1563, the Senate version of the National 
Sea Grant College Program Authoriza
tion Act of 1991. 

The Committee on Merchant Marine 
and Fisheries considered and reported 
similar legislation, H.R. 1370, which 
was passed by the House under suspen
sion of the rules on May 14, 1991. The 
Senate bill before us today incor
porates the text of H.R. 1370, with some 
slight modifications which I will ex
plain. 

The first modification is the addition 
of a two-word change to section 204 
which will enable sea grant institu
tions to receive passthrough funds 
from Federal agencies, including the 
National Oceanic and Atmospheric Ad
ministration, without incurring the 
burden of additional administrative ex
penses for handling these funds. In es
sence, this change gives Sea Grant Col
leges the flexibility to merge Federal 
funds from various sources without re
quiring separate grant applications. 

The second modification adjusts the 
definition section of the bill in section 
203, to include "marine affairs and re
source management" to the disciplines 
eligible for funding under the Sea 
Grant College Program. This change is 
intended to acknowledge Congress' 
continuing commitment to marine af
fairs and resource management. 

Other than these two changes, the 
text of S. 1563 is the same as H.R. 1370 
as passed by the House. 

As you may recall, Mr. Speaker, the 
National Sea Grant College Program 
was established in 1966 to provide for 
higher education and research in coast
al, ocean, and lakes resources. Today, 
the program is an active network of 29 
institutions encompassing more than 
300 colleges and research facilities. The 
merits of sea grant's research in coast
al and marine science are widely ac
claimed. They include wide-ranging ac
tivities, including the development of 
new technologies for fisheries, control 
of aquatic nuisances, eradication of 
disease, and pollution prevention. 

In order to continue the activities of 
the Sea Grant College Program, S. 1563 
must be enacted into law. This author
ization provides the following amounts: 

$50,014,000 in fiscal year 1992; $53,395,000 
in fiscal year 1993; $55,243,000 in fiscal 
year 1994; and $57,161 ,000 in fiscal year 
1995. 

Mr. Speaker, this is an example of 
what we need more of in this country, 
that is, government and educational 
institutions working together. It is a 
partnership that has worked well for 
our country, and it has saved hundreds 
of millions of taxpayers' dollars and 
funds. 

Mr. Speaker, I ask that the House 
support final approval of S. 1563. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. BATEMAN. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, I support bringing S. 
1563 to the floor, amended by inserting 
the text of H.R. 1370, as passed by the 
Merchant Marine and Fisheries Com
mittee. The bill reauthorizes the Na
tional Sea Grant College Program for 5 
years beginning in fiscal year 1991. 

The bill before us basically follows 
the text of the bill that was authored 
by Chairman DENNIS HERTEL of the 
Oceanography, Great Lakes and Outer 
Continental Shelf Subcommittee, and 
cosponsored by me, and passed by the 
House on May 14. The bill makes minor 
changes in the existing authority for 
the Sea Grant Program by codifying 
the existing National Sea Grant Office 
within the National Oceanic and At
mospheric Administration. It increases 
by a modest amount each year the core 
Sea Grant programs, including basic 
research grants to Sea Grant univer
sities, and the Marine Advisory Serv
ice. The bill also limits the amount 
which can be spent on administration 
of the program, guaranteeing that 
every dollar possible goes to maritime 
and coastal research. The bill provides 
for continuing priority oyster disease 
research in the Chesapeake Bay. Fi
nally, the bill eliminates two programs 
which were added in 1987, but were 
never funded. 

Since its establishment in 1966, the 
National Sea Grant Program has great
ly increased our understanding of the 
Nation's ocean, coastal, and Great 
Lakes resources. More than 300 colleges 
and research facilities participate in 
the program, conducting a variety of 
research, and providing advisory and 
educational services that contribute to 
the wise use of these resources. 

The Sea Grant Program deserves our 
support. I encourage all of my col
leagues in the House to vote in favor of 
S. 1563. It is a sound investment in our 
critical coastal areas. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. HERTEL. Mr. Speaker, I yield 
such time as he may consume to the 
gentleman from North Carolina [Mr. 
JONES], the distinguished chairman of 
the Committee on Merchant Marine 
and Fisheries. 
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Mr. JONES of North Carolina. Mr. 
Speaker, S. 1563, is the Senate version 
of the National Sea Grant College Pro
gram Authorization Act of 1991. The 
committee amendment offered by sub
committee Chairman HERTEL strikes 
all of the Senate language and inserts 
the text of H.R. 1370 with a few slight 
modifications. H.R. 1370 is the Sea 
Grant authorization bill reported by 
the Merchant Marine and Fisheries 
Committee and passed by the House 
under suspension of the rules on May 
14, 1991. 

The committee amendment author
izes appropriations for the Sea Grant 
College Program for fiscal years 1991 
through 1995. The authorization levels 
will allow Sea Grant to make up for 
losses the program experienced during 
the Reagan administration and will 
also allow for a modest expansion of 
the program. This program is adminis
tered by the National Oceanic and At
mospheric Administration [NOAA] in 
the Department of Commerce. 

The amendment also authorizes a Na
tional Sea Grant office and appropria
tions for that office. These changes are 
intended to improve the flow of grant 
money to State Sea Grant Programs by 
ensuring that moneys appropriated for 
the core grant program cannot be used 
for administering the program. The 
amendment also repeals sections 206 
and 211 of the National Sea Grant Col
lege Program Act. Section 206, the 
Strategic Marine Research Program, 
has never been funded and Sea Grant is 
conducting research of national strate
gic importance through its core grant 
program. 

Similarly, section 211, the Marine Af
fairs and Resource Management Grant 
Program, has never been funded since 
it was enacted in 1988. The repeal of 
this section should not be interpreted 
as a diminution of Congress' support 
for Marine Affairs and Resource Man
agement Programs, but rather as are
affirmation that these programs are 
best conducted under the auspices of 
the core grant program. The bill em
phasizes this commitment by adding 
the words "Marine Affairs and Re
source Management" to the definition 
of the term "field related to bcean, 
coastal, and Great Lakes resources" 
and to section establishing the quali
fications for membership on the Sea 
Grant review panel. The committee 
urges NOAA to pay greater attention 
to the social and policy sciences in its 
award of research grants in the field of 
marine affairs. 

The bill also contains a change to the 
Sea Grant Act which is intended to 
minimize the administrative burden 
placed on State Sea Grant Programs. 
Currently, grants from some Federal 
agencies (e.g. the Navy) for marine re
search are administered by the rel
evant State Sea Grant Program. Unfor
tunately, the NOAA grants office has 

recently started to require State Sea 
Grant Programs to submit a separate 
grant application for this so-called 
pass-through money. This has created 
an administrative burden for the State 
Sea Grant Programs because they have 
to submit two grant applications. This 
bill will allow State Sea Grant Pro
grams to include an application for 
pass-through money with their core 
grant application when it is reasonable 
to do so. This will minimize the admin
istrative burden on the grantee institu
tions and still allow for adequate gov
ernment oversight. 

The Sea Grant College Program has a 
long history of promoting better under
standing and utilization of our ocean, 
coastal, and Great Lakes resources. 
The program accomplishes this 
through a network of 29 Sea Grant in
stitutions covering more than 300 col
leges and research institutions which 
conduct a wide variety of research, ad
visory, and education activities in 
coastal and marine science. S. 1563, as 
amended by the committee amend
ment, will ensure that these important 
activities continue for another 5 years. 

I urge my colleagues to support S. 
1563. 

Mr. HERTEL. Mr. Speaker, I yield 
such time as she may consume to the 
gentlewoman from Ohio [Ms. KAPTUR]. 

Ms. KAPTUR. Mr. Speaker, I would 
like to engage in a colloquy with the 
distinguished gentleman from Michi
gan, the chairman of the Subcommit
tee on Oceanography, Great Lakes and 
the Outer Continental Shelf. 

I would first like to commend the 
gentleman for bringing this legislation 
reauthorizing the Sea Grant College 
Program to the floor. I am a strong 
supporter of this program and have 
worked with NOAA personnel-in par
ticular on the zebra mussel issue. As I 
am sure the gentleman from Michigan 
is aware, the Ohio State University is 
the designated Ohio Sea Grant College. 
Ohio State University has done exten
sive research on the zebra mussel issue. 

The University of Toledo in my own 
home community has also been heavily 
involved in research on the zebra mus
sel and I must commend the research
ers at the University of Toledo for 
their efforts. The zebra mussel has 
more than invaded the western basin of 
Lake Erie, home to the University of 
Toledo. The university and the city of 
Toledo have been working since 1989 to 
eliminate the zebra mussel in the city's 
water intake system. They have been 
quite successful with just that portion 
of it. Because of the University of Tole
do's research strength and its proxim
ity to Lake Erie-one of the major 
areas affected by the infiltration of the 
zebra mussel-! would like to encour
age Ohio State University, which is not 
a lake front university, to work more 
forthrightly with the University of To
ledo. 

Mr. HERTEL. Mr. Speaker, if the 
gentlewoman will yield, I want to 

thank the gentlewoman for the work 
she has done in this area. 

The gentlewoman from Ohio can be 
assured that I recognize the research 
abilities of the University of Toledo 
and also encourage Ohio State Univer
sity to work together closely with sea 
grant activities. I would also like to 
point out that there is a specific line 
item now in law to provide for zebra 
mussel activities and strengthening 
language in the NOAA authorization to 
be considered on the floor right now. A 
number of university research institu
tions are involved in zebra mussel ac
tivities, including the University of 
Michigan, University of Wisconsin, and 
the State University of New York at 
Buffalo. 

So Mr. Speaker, I thank the gentle
woman very much. We can work very 
well together when we take up the 
NOAA bill later this week to work on 
those specific references to the zebra 
mussel activities. 

Ms. KAPTUR. Mr. Speaker, I thank 
the chairman very much for his assist
ance and I commend the gentleman for 
his efforts on the bill and for his lead
ership on Great Lakes issues, and I also 
thank the gentleman from Virginia 
[Mr. BATEMAN]. 

Mr. CUNNINGHAM. Mr. Speaker, I rise in 
strong support of S. 1563, the National Sea 
Grant College Program Authorization Act of 
1991. 

The California Sea Grant College Program 
is the largest State program in the Nation. Its 
responsibilities include the study of marine re
lated problems and opportunities for over 
1 , 1 00 miles of California coastline. 

Since the onset of the California Sea Grant 
Program in 1968, it has become a leader in 
marine biology and the development of new 
products, pioneering research in the area of 
marine pharmacology, aquaculture, fisheries, 
water quality, coastal habitat, and ocean engi
neering. 

Over the years, the program has supported 
more than 500 graduate student trainees, who 
are today making major contributions in 
science, business, education, and govern
ment. 

Almost everyone living in southern California 
is affected by the use and the management of 
the ocean for jobs, recreation and goods and 
services. Consequently, we must realize the 
importance of the ocean and its resources. It 
is not only important to those who live in Cali
fornia, but the Nation as a whole. 

We in San Diego are particularly proud of 
the work done at the Scripps Institute of 
Oceanography, part of the University of Cali
fornia at San Diego. Scripps has achieved 
global recognition for its pioneering work in 
oceanography, in no small part due to the Sea 
Grant Program. 

Mr. Speaker it is a privilege to be able to 
speak on behalf of the California Sea Grant 
Program. It is so important that the work being 
produced at such instiMions continue. I would 
only hope that the authorized amount of 
money allocated in each fiscal year be appro
priated due to the importance of the sea grant 
programs. 
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Mr. HUGHES. Mr. Speaker, I rise today in 

support of the National Sea Grant College 
Program authorization bill. The Sea Grant Pro
gram has been very successful to date, gener
ating critical information about the marine en
vironment and transferring technologies to 
coastal and Great Lakes industries and 
decisiosmakers around the Nation. 

I am pleased that the National Sea Grant 
College Program is being authorized at $47 
million for fiscal year 1992 and increasing to 
$57 million by fiscal year 1995. Sea grant ben
efits a network of 29 designated colleges and 
institutions conducting programs in coastal 
and marine science. In addition, there are 
more than 300 other colleges and research fa
cilities encompassed within the sea grant net
work. 

Of particular importance, is the Marine Advi
sory Service, which functions as the extension 
arm of sea grant. It provides ocean and coast
al resource users and managers with current 
information, recent research findings, and 
practical advice. It is an essential link between 
public and scientific sectors and I am pleased 
that the authorization bi!l retains this most es
sential component of the program. 

Sea grant research focuses on development 
and understanding of coastal and ocean envi
ronments and the resolution of issues relating 
to activities in aquatic environments. The pro
gram bridges the crucial gap between examin
ing fundamental questions in marine science 
and application of scientific and technical 
knowledge to solve specific resource prob
lems. 

Sea Grant Programs are of immense impor
tance to New Jersey's coastal economy and 
the health of New Jersey's marine ecosystem. 
Some of the areas in which sea grant has 
been involved in New Jersey include aqua
culture, marine technology research and de
velopment, coastal zone management, eco
system research, education, and advisory 
services. 

The National Sea Grant College Program is 
a very important component in the study, pres
ervation, and development of our coastal re
sources and I urge my colleagues' support for 
this very important program. 

Mr. DAVIS. Mr. Speaker, no one appre
ciates the Sea Grant Marine Extension Serv
ice more than I do. During the Great Lakes' 
critically high water level period in the mid-
1980's, it was the sea grant extension agents 
who helped shoreline property owners protect 
their investments from erosion and flooding 
dangers. Today, these same agents are 
spreading the word to boaters about the perils 
of zebra mussel infestation in hopes of con
taining their range in the Great Lakes. There
fore, I did not support the President's 1992 
budget request for the National Sea Grant 
College Program which sought to eliminate 
this vital component of the Sea Grant Pro
gram, and am pleased that the Appropriations 
Committees continued to fully fund sea grant. 

The Michigan Sea Grant Program is one of 
the best in the country. Receiving over $2.2 
million this year, the program will finance cru
cial research into the effects of Great Lakes 
level fluctuations on the evolution of the shore
line; identify environmental cues that stimulate 
zebra mussel spawning; analyze the effect of 
ballast water exchange on vessel safety; and 

study the life histories of Great Lakes fish. The 
information supplied by these studies will have 
a profound impact on the Great Lakes com
munity and may well have application across 
the country. 

The bill before us basically follows the text 
of H.R. 1370, authored by Chairman DENNIS 
HERTEL of the Oceanography, Great Lakes, 
and Outer Continental Shelf Subcommittee, 
and already passed by the House on May 15. 
The bill makes minor changes in the existing 
authority for the Sea Grant Program by codify
ing the existing National Sea Grant Office 
within the National Oceanic and Atmospheric 
Administration. It also limits the amounts 
which can be spent on administration of the 
program, guaranteeing that every dollar pos
sible goes to marine and coastal research. 
The bill also eliminates two programs which 
were added in 1987, but were never funded. 

Finally, the bill reauthorizes the Sea Grant 
Program through fiscal year 1995, with a very 
modest increase to correct the general fiscal 
erosion the program has suffered since the 
1980's. An economic study of 57 projects 
funded by sea grant in 1981 showed that the 
total economic effect on industry, business 
and commerce totaled almost $230 million in 
1 year-more than five times the appropriation 
for the program. This is a sound investment in 
our critical coastal areas and I urge my col
leagues to support Chairman DENNIS HERTEL 
and Ranking Minority Member HERBERT BATE
MAN and vote for this bill. 

Mr. BATEMAN. Mr. Speaker, I have 
no further requests for time, and I 
yield back the balance of my time. 

Mr. HERTEL. Mr. Speaker, I have no 
further requests for time, and I yield 
back the balance of my time. 

The SPEAKER pro tempore (Mr. 
LEHMAN of California). The question is 
on the motion offered by the gen
tleman from Michigan [Mr. HERTEL] 
that the House suspend the rules and 
pass the Senate bill, S. 1563, as amend
ed. 

The question was taken; and (two
thirds having voted in favor thereof) 
the rules were suspended and the Sen
ate bill, as amended, was passed. 

A motion to reconsider was laid on 
the table. 

GENERAL LEAVE 
Mr. HERTEL. Mr. Speaker, I ask 

unanimous consent that all Members 
may have five legislative days within 
which to revise and extend their re
marks, and include therein extraneous 
material, on S. 1563, the Senate bill 
just passed. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Michigan? 

There was no objection. 

LIMITED PARTNERSIDP ROLLUP 
REFORM ACT OF 1991 

Mr. MARKEY. Mr. Speaker, I move 
to suspend the rules and pass the bill 
(H.R. 1885) to amend the Securities Ex
change Act of 1934 to protect investors 

in limited partnerships in rollup trans
actions, and for other purposes, as 
amended. 

The Clerk read as follows: 
H.R. 1885 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Limited Part
nership Rollup Reform Act of 1991". 
SEC. 2. RBVISION OF PROXY SOUCITATION 

RULES WITH RESPECT TO PARTNBR
SIIIP ROILUP TRANSACTIONS. 

(a) AMENDMENT.-Section 14 of the Securities 
and Exchange Act of 1934 (15 U;S.C. 78n) is 
amended by adding at the end thereof the fol
lowing new subsection: 

"(h) PROXY SOLICITATIONS AND TENDER OF
FERS IN CONNECTION WITH PARTNERSHIP 
ROLLUPS.-

"(1) PROXY RULES TO CONTAIN SPECIAL PROVI
SIONS.-lt shall be unlawful tor any person to 
solicit any proxy, consent, or authorization in 
connection with a partnership rollup trans
action, or to make any tender offer in further
ance of a partnership rollup transaction, unless 
such transaction is conducted in accordance 
with rules prescribed by the Commission under 
the authority of this section in accordance with 
the requirements of this subsection. Such rules 
shall-

"( A) permit holders of any security that is the 
subject ot the proposed partnership rollup trans
action to engage in preliminary communications 
tor the purposes of determining whether to so
licit proxies, consents, or authorizations in op
position to the proposed transaction, without 
being required to file soliciting material with the 
Commission prior to making that determination, 
but nothing in this subparagraph shall be con
strued to limit the application of any provision 
of this title prohibiting, or reasonably designed 
to prevent, fraudulent, deceptive, or manipula
tive acts or practices under this title; 

"(B) prohibit compensating any person solicit
ing proxies, consents, or authorizations concern
ing such a transaction-

"(i) on the basis of whether the solicited prox
ies, consents, or authorizations either approve 
or disapprove the proposed transaction; or 

"(ii) contingent on the transaction 's approval, 
disapproval, or completion; 

"(C) require the issuer to provide to any hold
er of the securities that are the subject of the 
transaction a list of the holders ot record of 
such securities in such form and subject to such 
terms and conditions as the Commission may de
termine, except that the Commission may pro
vide, by rule or order, tor (i) deletions [rom such 
list as necessary to protect legitimate holder re
quests for confidentiality, and (ii) for forward
ing communications to such holders, (requesting 
confidentiality) and to the beneficial owners of 
securities held in street name; 

"(D) provide that any soliciting materials dis
tributed in connection with a partnership rollup 
transaction-

"(i) be clear , concise, and understandable, 
and contain appropriate captions or headings; 
and 

"(ii) contain a clear, concise, and understand
able summary of-

• '( 1) the proposed transaction and its effects; 
"(II) any conflicts of interest required to be 

disclosed in the soliciting material; 
"(III) management's evaluation of alter

natives to the rollup transaction, including liq
uidation and continuation of the existing form 
of organization; 

"(IV) whether the management has concluded 
that the proposed rollup transaction is fair to 
each class ot security holders, and a discussion 
of the bases tor that conclusion; 
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"(V) any changes in voting rights that will re

sult from the transaction; 
"(VI) any changes in the form of ownership 

interest or management compensation and their 
consequences; 

"(VII) any provisions tor dissenting share
holders to exercise appraisal or other rights; and 

"(VIII) such other matters or risks as the 
Commission determines, by rule, to be necessary 
or appropriate to facilitate informed consider
ation of partnership rollup transactions; 

"(E) provide that such soliciting materials 
contain or be accompanied by an opinion on the 
fairness of the proposed transaction to holders 
of each security which is subject to the proposed 
transaction that-

"(i) includes such information, representa
tions, and undertakings with respect to the 
analysis of the transaction, scope of review, 
preparation of the opinion, and basis for and 
methods of arriving at conclusions as the Com
mission may require in such rules; and 

"(ii) is prepared by a person-
"( I) who does not receive any compensation 

that is contingent on the transaction's approval 
or completion; 

"(II) who meets such additional standards of 
independence from the person or persons pro
posing the rollup transaction as shall be re
quired in the rules prescribed by the Commis
sion; 

"(Ill) who has been given access by the issuer 
to its personnel and premises and relevant books 
and records; and 

"(IV) who has represented to have under
taken an int!ependent analysis of the fairness of 
the proposed rollup transaction to holders based 
upon the information obtained through such ac
cess and upon other independently obtained in
formation; and 

"(F) provide that any soztcitation or offering 
period with respect to any proxy solicitation or 
tender offer in a partnership rollup transaction 
shall be tor not less than 60 days or such longer 
period as the Commission may prescribe; and 

"(G) contain such other provisions as the 
Commission determines to be necessary or appro
priate tor the protection ot investors in partner
ship rollup transactions. 

"(2) EXEMPTIONS.-The Commission may, at 
any time after the date of enactment of this sub
section, consistent with the public interest and 
the protection of investors, exempt by rule or 
order any security or class of securities, any 
transaction or class of transactions, or any per
son or class ot persons, in whole or in part, con
ditionally or unconditionally, from the require
ments imposed pursuant to this subsection. 

"(3) EFFECT ON COMMISSION AUTHORITY.
Nothing in this subsection shall be construed to 
alter or limit in any way the authority of the 
Commission under subsection (a) or (d) ot this 
section ,or any other provision of this title or to 
preclude the Commission from imposing, under 
either such subsection or any other such provi
non, a remedy or procedure required to be im
posed under this subsection. 

"(4) DEFINITIONS.-As used in this sub
section-

·'( A) The term 'partnership rollup transaction' 
means a transaction involving the combination 
or reorganization of one or more partnerships, 
either directly or indirectly whereby investors in 
the original partnership or partnerships receive 
new securities or securities of another entity in 
exchange tor their partnership interests. Such 
term does not include a transaction-

"(i) involving one or more partnerships all ot 
the securities of which are, prior to the trans
action, securities for which transactions are re
ported under a transaction reporting plan de
clared effective be/ore January 1, 1991, by the 
Commission under section 11A of this title; 

"(ii) involving only those issuers not required 
to register or report under section 12 of this title 

where the resulting issuer is also not required to 
register or report under section 12; 

"(iii) involving the reorganization to cor
porate, trust, or association form or restructur
ing of a single partnership if, as a consequence 
of the proposed transaction, there will be no sig
nificant, adverse change in any of the follow
ing: voting rights, the term of existence of the 
entity, management compensation, or invest
ment objectives; 

"(iv) involving the reorganization to cor
porate, trust, or association form or restructur
ing of a single partnership if each investor is 
provided an option to retain a security under 
substantially the same terms and conditions as 
the original issue; or 

"(v) involving the reorganization to corporate, 
trust, or association form or restructuring of a 
single partnership if transactions in the security 
issued as a result of the reorganization or re
structuring are not reported under a transaction 
reporting plan declared effective before January 
1, 1991, by the Commission under section 11A of 
this title. 

"(B) The term 'partnership' includes such 
other entity having a substantially economically 
equivalent form of ownership instrument as the 
Commission determines, by rule consistent with 
the purposes of this subsection, to include with
in this definition.". 

(b) SCHEDULE FOR RULES.-The Securities and 
Exchange Commission shall, within 9 months 
after the date of enactment of this Act, publish 
proposed rules, and, within 18 months after 
such date of enactment, prescribe final rules, to 
implement the requirements of the amendment 
made by subsection (a) of this section. 

(c) IMPLEMENTING CHANGES IN '33 ACT 
RULES.-The Commission shall, within 9 months 
atter the date of enactment of this Act, com
mence rulemaking proceedings under the Securi
ties Act ot 1933 to implement the requirements of 
section 14(h) of the Securities Exchange Act of 
1934 with respect to the registration under the 
Securities Act of 1933 of securities issued in a 
partnership rollup transaction (as that term is 
defined in paragraph (4) of such section 14(h)). 
SEC. 3. DISSENTERS' RIGHTS IN ROU.UP TRANS-

ACTIONS. 
(a) REGISTERED SECURITIES AssOCIATION 

RULES.-section 15A(b) of the Securities Ex
change Act of 1934 (15 U.S.C. 78o-3(b)) is 
amended by adding at the end thereof the fol
lowing new paragraph: 

"(12) The rules of the association to promote 
just and equitable principles of trade, as re
quired by paragraph (6) of this subsection, in
clude rules to prevent members of the associa
tion from participating in any partnership roll
up transaction that is subject to the require
ments ot section 14(h) ot this title, unless such 
transaction includes provisions designed to pro
tect the rights of limited partners, including-

"( A) the right of dissenting limited partners to 
the following (as determined by such rules): (i) 
an appraisal and compensation or to retain a 
security under the same terms and conditions as 
the original issue, or (ii) if the association finds 
that granting rights under clause (i) of this sub
paragraph would be infeasible or not in the fi
nancial interest ot the dissenting limited part
ners, other comparable rights designed to protect 
limited partners, which may include the rights 
set forth in subparagraph (B); 

"(B) when the association determines it to be 
necessary to the protection of such rights, the 
use of an independent committee of persons not 
affiliated with the general partner or sponsor 
which would have the authority to protect the 
interest of limited partners, including (but not 
limited to) the authority (but not the obligation) 
to hire independent advisors to represent all lim
ited partners at the partnership's expense, to 
negotiate the proposed transaction with the gen-

eral partner or sponsor on behalf of the limited 
partners, and to make a recommendation to the 
limited partners with respect to the proposed 
transaction, but not the authority to provide 
consents or authorizations to the proposed 
transaction on behalf of limited partners; 

"(C) the right not to have their voting power 
unfairly reduced or abridged; 

"(D) the right not to bear an unfair portion of 
the costs of a proposed rollup transaction that is 
rejected; and 

"(E) restrictions on the conversion of manage
ment profit-sharing interests and incentive fees 
into asset-based management tees. 
As used in this paragraph, the term 'dissenting 
limited partner' means a holder of a beneficial 
interest in a limited partnership that is the sub
ject of a partnership rollup transaction who 
casts a vote against the transaction, except that 
for purposes of an exchange or tender offer such 
term means any person who files an objection in 
writing under the rules of the association dur
ing the period in which the offer is outstand
ing.". 

(b) LISTING STANDARDS OF NATIONAL SECURI
TIES EXCHANGES.-8ection 6(b) 0/ the Securities 
Exchange Act of 1934 (15 U.S.C. 78/(b)) is 
amended by adding at the end thereof the fol
lowing: 

"(9) The rules of the exchange prohibit the 
approval ot an application tor listing of any se
curity resulting from a partnership rollup trans
action that is subject to the requirements of sec
tion 14(h) of this title, unless such transaction 
was conducted in accordance with procedures 
designed to protect the rights of limited part
ners, including-

"( A) the right of dissenting limited partners to 
the following (as determined by such rules): (i) 
an appraisal and compensation or to retain a 
security under the same terms and conditions as 
the original issue, or (ii) if the exchange finds 
that granting rights under clause (i) of this sub
paragraph would be infeasible or not in the fi
nancial interest of the dissenting limited part
ners, other comparable rights designed to protect 
limited partners, which may include the rights 
set forth in subparagraph (B); 

"(B) when the exchange determines it to be 
necessary to the protection of such rights, the 
use of an independent committee of persons not 
affiliated with the general partner or sponsor 
which would have the authority to protect the 
interest of limited partners, including (but not 
limited to) the authority (but not the obligation) 
to hire independent advisors to represent all lim
ited partners at the partnership's expense, to 
negotiate the proposed transaction with the gen
eral partner or sponsor on behalf of the limited 
partners, and to make a recommendation to the 
limited partners with respect to the proposed 
transaction, but not the authority to provide 
consents or authorizations to the proposed 
transaction on behalf ot limited partners; 

"(C) the right not to have their voting power 
unfairly reduced or abridged; 

"(D) the right not to bear an unfair portion of 
the costs ot a proposed rollup transaction that is 
rejected; and 

"(E) restrictions on the conversion of manage
ment pro/it-sharing interests and incentive fees 
into asset-based management tees. 
As used in this paragraph, the term 'dissenting 
limited partner' means a holder of a beneficial 
interest in a limited partnership that is the sub
ject ot a partnership transaction who casts a 
vote against the transaction, except that tor 
purposes of an exchange or tender offer such 
term means any person who files an objection in 
writing under the rules of the exchange during 
the period in which the offer is outstanding.". 

(C) STANDARDS FOR AUTOMATED QUOTATION 
SYSTEMS.-Section 15A(b) of the Securities Ex
change Act ot 1934 (15 u.s.c. 78o-3(b)) is 
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amended by adding at the end thereof the fol
lowing new paragraph: 

"(13) The rules of the association prohibit the 
authorization tor quotation on an automated 
quotation system sponsored by the association 
that was established and in operation before 
January 1, 1990, of any security resulting from 
a partnership rollup transaction that is subject 
to the requirements of section 14(h) of this title, 
unless such partnership rollup transaction was 
conducted in accordance with procedures de
signed to protect the rights of limited partners, 
including-

"(A) the right of dissenting limited partners to 
the following (as determined by such rules): (i) 
an appraisal and compensation or to retain a 
security under the same ter7713 and conditions as 
the original issue, or (ii) if the association finds 
that granting rights under clause (i) of this sub
paragraph would be infeasible or not in the fi
nancial interest of the dissenting limited part
ners, other comparable rights designed to protect 
limited partners, which may include the rights 
set forth in subparagraph (B); 

"(B) when the association determines it to be 
necessary to the protection of such rights, the 
use of an independent committee of persons not 
affiliated with the general partner or sponsor 
which would have the authority to protect the 
interest of limited partners, including (but not 
limited to) the authority (but not the obligation) 
to hire independent advisors to represent all lim
ited partners at the partnership's expense, to 
negotiate the proposed transaction with the gen
eral partner or sponsor on behalf of the limited 
partners, and to make a recommendation to the 
limited partners with respect to the proposed 
transaction, but not the authority to provide 
consents or authorizations to the proposed 
transaction on behalf ot limited partners; 

"(C) the right not to have their voting power 
unfairly reduced or abridged; 

"(D) the right not to bear an unfair portion ot 
the costs of a proposed rollup transaction that is 
rejected; and 

"(E) restrictions on the conversion of manage
ment profit-sharing interests and incentive tees 
into asset-based management tee. 
As used in this paragraph, the term 'dissenting 
limited partner' means a holder of a beneficial 
interest in a limited partnership that is the sub
ject ot a partnership transaction who casts a 
vote against the transaction, except that tor 
purposes of an exchange or tender otter such 
term means any person who files an objection in 
writing under the rules of the association dur
ing the period in which the offer is outstand
ing.". 

(d) EFFECT ON EXISTING AUTHORITY.-The 
amendments made by this section shall not be 
construed to limit the authority of the Commis
sion, a registered securities association, or ana
tional securities exchange under any provision 
of the Securities Exchange Act of 1934 or to pre
clude the Commission or such association or ex
change {rom imposing, under any other such 
provision, a remedy or procedure required to be 
imposed under such amendments. 

(e) EFFECTIVE DATE.-The amendments made 
by this section shall take effect 18 months after 
the date of enactment of this Act and shall 
apply to any security resUlting {rom a partner
ship rollup transaction (as such term is defined 
in section 14(h)(4) ot the Securities Exchange 
Act of 1934) that is issued on or after the date 
of enactment of this Act. 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from 
Massachusetts [Mr. MARKEY] will be 
recognized for 20 minutes, and the gen
tleman from Virginia [Mr. BLILEY] will 
be recognized for 20 minutes. 

The Chair recognizes the gentleman 
from Massachusetts [Mr. MARKEY]. 
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Mr. MARKEY. Mr. Speaker, I yield 
myself as much time as I may 
consume. 

Mr. Speaker, I rise in support of H.R. 
1885, the Limited Partnership Rollup 
Reform Act of 1991. This legislation 
represents a bipartisan effort to pro
vide protections to investors involved 
in limited partnership rollup trans
actions. 

Since 1980, approximately $150 billion 
has been invested in limited partner
ships. The bulk of these investments 
have been in real estate or oil and gas 
limited partnerships. These limited 
partnerships enable large numbers of 
small investors to participate in the 
purchase of commercial office build
ings, residential apartment buildings, 
shopping malls, or oil and gas extrac
tion. Limited partnerships are fre
quently sold by broker-dealers or fi
nancial advisers, usually with the un
derstanding that they are long-term, 
illiquid investments which would be 
expected to provide regular cash dis
tributions during the 5- to 1Q-year in
tended holding period of the assets, at 
which time the underlying assets of the 
partnership would be then liquidated 
and the proceeds are distributed to the 
limited partners. 

In recent years, however, a growing 
number of limited partnerships have 
been reorganized, or rolledup into new 
business entities, often with very dif
ferent investment objectives and char
acteristics, and almost always leading 
to very substantial losses in investor 
equity. Provided that a majority of the 
limited partners vote to approve the 
rollup, 100 percent are forced to accept 
securities in the successor entity-a 
phenomenon known as a cram down, 
since it crams often worthless securi
ties down on many unwilling investors. 

A year and a half ago, Representative 
MIKE SYNAR and I wrote the SEC with 
a series of questions regarding the fair
ness and current regulatory treatment 
of limited partnership rollups. Since 
that time, we have heard from literally 
hundreds of investors from all over the 
country who have suddenly found 
themselves faced with the prospect of a 
roll up of their limited partnership. 

Today, there are an estimated 8 mil
lion limited partners who are at risk of 
being subjected to abusive rollups. In 
Massachusetts alone, there are an esti
mated 275,000 limited partners who 
have either been rolled up already or 
who are in danger of being rolled up in 
the future. Earlier this year the sub
comrni ttee heard testimony from one 
of these investors, Steven Santoro of 
Tewksbury, MA. Mr. Santoro lost over 
65 percent of his original $25,000 invest
ment when his limited partnership was 
rolledup last year. He testified that: 

This rollup was advantageous to no one 
other than the General Partner. All the 
terms under which we investors made our 
original investment have changed, from 
being favorable to us to being favorable to 

the Corporation. The proxy materials were 
difficult, even for me to understand suffi
ciently to make an informed choice on the 
rollup. For most elderly investors I suspect 
it was gibberish ... . Management's com
pensation has dramatically increased, and it 
escapes me how you can lose large amounts 
of your investor's money and then raise your 
compensation as a reward. Much of the in
vestor's priority was wiped out. This type of 
rollup can not be allowed to go on any 
longer. 

Small investors like Mr. Santoro des
perately need our help, so that they 
will not continue to be victimized by 
unscrupulous fast-buck artists who use 
rollups to enrich themselves at the ex
pense of the limited partners and in 
violation of the most basic principles 
of fiduciary responsibility. 

During the course of the subcommit
tee's rollup investigation, we uncov
ered evidence of numerous abuses simi
lar to those that Mr. Santoro de
scribed. When such roll ups hit the se
curities markets, Wall Street imme
diately shatters whatever illusions 
middle-class Main Street investors 
may have had regarding the purported 
benefits of the rollup. With few buyers 
interested in purchasing the rollup se
curity, the price drops like a rock. The 
general partners may end up profiting 
from the transaction, but the limited 
partners get rolled. 

Currently, limited partners have few 
protections. Because there are few in
ternal checks and balances to prevent 
the general partners from putting their 
narrow self-interest above those of the 
limited partners, many of these trans
actions are blatantly unfair. Unlike 
the corporate setting, there are no 
independent directors charged with the 
duty of assuring that management's 
self-interest doesn't eclipse fulfillment 
of the duties owed to the investors. 
Similarly, limited partners don't have 
the option available to most corporate 
shareholders of immediately selling 
their partnership interests into a liquid 
market when confronted with a man
agement proposal they don't like. 

Indeed, when confronted with a pro
posed rollup, limited partners are often 
helpless and confused. They are daunt
ed by lengthy and complex roll up dis
closure documents and worthless fair
ness opinions from investment banks 
that may have a financial stake in ap
proval of the deal. They are inundated 
with slick promotional pitches from 
the roll up sponsors urging them to ap
prove the transaction, and when they 
have turned to the broker-dealer who 
sold thenrr the partnership for advice, 
they have been unaware that these 
same broker-dealer may be receiving 
compensation from the rollup sponsor 
for every "yes" vote they deliver. 
Those few determined investors who 
seek to organize opposition to a pro
posed rollup may find themselves ham
strung by SEC proxy rules that impair 
their ability to communicate with 
their fellow limited partners regarding 
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the rollup, and proxy rules that allow 
rollup sponsors to prevent the limited 
partners from exercising their rights to 
obtain access to investor lists. 

After an abusive rollup is approved, 
the limited partners could theoreti
cally sue for violations of fiduciary du
ties or violations of Federal disclosure 
rules, but in practice litigation has not 
proven to be an effective means of pro
tecting the limited partners rights. For 
most limited partners, legal costs 
would far exceed the value of their 
original investment, and many limited 
partners lack the necessary degree of 
financial and legal sophistication to 
determine unassisted their rights 
under existing case law. 

In order to provide effective protec
tions for the 8 million limited partners 
who are today at risk of having their 
lifesavings devastated by an abusive 
rollup, H.R. 1885 provides for a bal
anced and narrowly targeted package 
of reforms. 

The bill would: 
Allow certain preliminary commu

nications among investors regarding 
the proposed transaction to be exempt
ed from requirements to file soliciting 
materials with the Commission; 

Prohibit the payment of any contin
gent or differential compensation for 
soliciting proxies or consents in con
junction with the rollup transaction; 

Require investors to be provided with 
access to lists of holders of the securi
ties that are the subject of the trans
action; 

Establish requirements aimed at en
suring that rollup soliciting materials 
are clear, concise, and understandable 
and include important information re
garding the transaction and its effects; 

Require rollup soliciting materials to 
include an independent fairness opin
ion; 

Establish a minimum solicitation or 
offering period of 60 days; and, 

Contain such other provisions as the 
Commission deems necessary for the 
protection of investors. 

In addition, the bill provides a dis
senters' rights package that would as
sure: 

The right of dissenting limited part
ners to an alternative to the rollup in 
the form of an appraisal and compensa
tion, retention of the original security, 
or other comparable rights; 

The use of an independent committee 
under certain circumstances to protect 
the interests of limited partners; 

The right not to bear an unfair por
tion of the costs of a proposed rollup 
transaction that is rejected; and 

Restrictions on the conversion of 
management profit-sharing interests 
and incentive fees into asset-based 
management fees. 

Last week, the Securities and Ex
change Commission approved rule 
changes affecting limited partnership 
rollup disclosure documents and mini
mum solicitation periods. Although the 

changes approved by the SEC-which 
are in fact largely derived from provi
sions contained in this legislation-are 
a good first step, they are not enough 
to provide real protection for the 8 mil
lion limited partners who are today at 
risk of being subjected to abusive 
rollups. If we are to assure that these 
small investors get the protections 
they need, we need to go further than 
the SEC has gone using its current 
legal authority. 

H.R. 1885 would provide the protec
tions these investors need. It would as
sure that limited partners have not 
only better disclosure and more time 
to review a rollup proposal, but assure 
that there are truly independent fair
ness opinions, guaranteed access to 
shareholder lists, a greater ability to 
communicate with one another regard
ing the rollup, and a strong dissenters' 
rights package that assures limited 
partners a financial alternative to the 
rollup and other vital protections for 
limited partners. 

0 1510 
Mr. Speaker, I reserve the balance of 

my time. 
Mr. BLILEY. Mr. Speaker, I rise in 

support of the Limited Partnership 
Roll up Reform Act of 1991, H.R. 1885. 

Mr. Speaker, I yield such time as he 
may consume to the gentleman from 
New Jersey [Mr. RINALDO], the ranking 
member of the Subcommittee on Tele
communications and Finance of the 
Committee on Energy and Power. 

Mr. RINALDO. I thank the gen
tleman for yielding. 

Mr. Speaker, I rise today in support 
of the Limited Partnership Roll up Re
form Act of 1991, H.R. 1885. 

I am pleased to be an original spon
sor of this legislation along with my 
friends, the chairman of the Sub
committee on Telecommunications and 
Finance, EDWARD MARKEY, and the 
chairman of the Energy and Commerce 
Committee, JOHN DINGELL. 
It is true that there is nothing inher

ently wrong with rolling up individual 
limited partnerships into master lim
ited partnerships, real estate invest
ment trusts or corporations. It is 
equally clear, however, that at least as 
they are currently conducted, rollup 
transactions are often structured in a 
way that makes them unfair. The in
equities that exist are, more often than 
not, the result of unequal bargaining 
positions between the general and lim
ited partners. It is this element of roll
up transactions that requires legisla
tive and regulatory attention. 

During the committee's investiga
tion, we uncovered a variety of abuses 
in roll up transactions. These abuses 
threaten to make a mockery of the 
current system of securities regula
tion. We saw evidence of deliberately 
unfair proxy practices like general 
partners providing 700--page obtuse and 
burdensome proxy documents. We saw 

deliberate refusals of some companies 
to turn over shareholder lists, even 
though the partnership agreement of
fered them as a matter of right. 

How can we depend upon regulation 
based on disclosure, if we turn our 
backs on evidence of shareholder har
assment and threats of lawsuits being 
used to prevent limited partners from 
communicating with each other. 

H.R. 1885 outlines what changes must 
be made to the Federal securities laws 
to ensure that in rollup transactions 
adequate disclosure is made. It also in
sures that conflicts of interest and self
dealing are minimized and that dis
senters' rights are adequately pro
tected. 

Just as important, the rights of le
gitimate businessmen are maintained 
as well. The regulatory structure of 
H.R. 1885 uses securities industry self
regulation as the first line of defense 
for investors. This is joined with a 
statements of congressional direction 
to the Securities and Exchange Com
mission to oversee the improvement of 
securities regulation occurring at the 
NASD and Stock Exchange level. 

By pursuing this avenue of regula
tion, the industry's considerable exper
tise is brought to bear on its own prob
lems, and the solutions, carefully over
seen by the Government's own securi
ties regulator, will be in the best inter
est of all those who are involved in 
these transactions. 

All of the members of the Energy and 
Commerce Committee share the desire 
to insure that H.R. 1885 focuses only on 
the abuses in these transactions. It 
does not interfere with legitimate busi
ness done by reputable firms. I believe 
that with the majority we have 
achieved this goal admirably. 

So, Mr. Speaker, I join with the dis
tinguished chairman of the subcommit
tee, the gentleman from Massachusetts 
[Mr. MARKEY], and the distinguished 
chairman of the full Committee on En
ergy and Commerce, the gentleman 
from Michigan [Mr. DINGELL], in urging 
my colleagues to cast a vote in favor of 
this legislation. 

Mr. Speaker, as the gentleman from 
Massachusetts [Mr. MARKEY] very ap
propriately stated, it was a bill that, 
once again, on which we worked to
gether, the majority and the minority, 
and it is a bill where there was unani
mous agreement on the part of both 
the majority and the minority, and 
certainly it is a bill in the best inter
ests of all of those involved in rollup 
transactions in the United States. 

So, Mr. Speaker, I urge a "yes" vote. 
Mr. MARKEY. Mr. Speaker, I yield 

such time as he may consume to the 
gentleman from Massachusetts [Mr. 
MOAKLEY] the chairman of the Com
mittee on Rules. 

(By unanimous consent, Mr. MOAK
LEY was allowed to speak out of order.) 

NOTIFICATION OF AMENDMENT PROCEDURES 
RECOMMENDED BY COMMITTEE ON RULES 

Mr. MOAKLEY. Mr. Speaker, I have 
some good news and some bad news. 
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The good news is that, even in light of 
the defeat of the banking bill last 
evening, it is looking more likely that 
the House can complete its work and 
adjourn this session by Thanksgiving. 

The bad news is that floor time be
tween now and then is very limited. 
This is election day, and it appears 
that next Monday and next Friday we 
might not have votes. 
If we are in session every other day, 

including at least one weekend, there 
are fewer than 14 days left. We must 
finish the conference reports on the re
maining appropriation bills and on 
other major issues like crime, defense, 
and highways, and we must consider 
RTC funding, and revisit the banking 
bill. 

Any other legislation we take up in 
the rush will have to be considered 
under structured rules, or else we give 
up any hope of making the target ad
journment date. As consequence, the 
Rules Committee will be asking Mem
bers to submit amendments in advance 
of our meetings. 

The only fair and orderly way the 
committee can structure rules is with 
the cooperation of the membership, by 
submitting amendments in advance. 
This is a general notice. 

I will be back on each bill to an
nounce our intention to meet, and to 
request that amendments to the spe
cific bill we plan to consider, be sub
mitted by a date certain. 

Mr. Speaker, along those lines, the 
committee plans to take up the NOAA 
Authorization Act of 1991, H.R. 2130. 

The Rules Committee plans to meet 
Thursday, November 7, to continue 
consideration of the bill. 

The committee is considering a rule 
which may structure the offering of 
amendments, and permit only those 
amendments designated in the rule to 
be offered. 

In order to ensure Members's rights 
to offer amendments under this struc
ture they should submit 55 copies of 
their amendment, together with a brief 
explanation of the amendment, to the 
committee office located in H-312 of 
the Capitol no later than 5 p.m. on 
Wednesday, November 6. 

These amendments should be drafted 
to the joint committee substitute, H.R. 
3704, introduced yesterday by Mr. 
HERTEL of the Merchant Marine and 
Fisheries Committee. Copies of this 
bill will be available today in the com
mittee offices of both the Merchant 
Marine and Fisheries Committee, and 
the Science, Space, and Technology 
Committee. 

I have sent a "Dear Colleague" letter 
to all Member and committee offices 
which explains this procedure further. 

We appreciate the cooperation of all 
members in our effort to be fair and or
derly in granting a rule. 

Mr. BLILEY. Mr. Speaker, I have no 
further requests for time, and I yield 
back the balance of my time. 

Mr. MARKEY. Mr. Speaker, I yield 3 
minutes to the gentleman from Ala
bama [Mr. HARRIS]. 

Mr. HARRIS. Mr. Speaker, I thank 
the gentleman for yielding time to me. 

Mr. Speaker, I would like to take 
this opportunity to express my strong 
support for H.R. 1885. After the testi
mony which I heard during the over
sight hearings on this issue before the 
Finance Subcommittee, I am convinced 
that the current law is inadequate to 
address some of the abusive practices 
which occur in these rollups and that 
investors need the protections offered 
by this bill. 

In fact, I concluded that the only 
people who really benefited were the 
brokers, lawyers, and general partners 
who put these deals together and made 
money hand over fist. 

We found that there were a number 
of abusive practices which unfairly 
skewed the process so that an investor 
could not make an informed judgment 
on the benefits or drawbacks of the 
deal: Incomprehensible disclosures, few 
dissenter's rights, differential com
pensation for brokers, hidden and exor
bitant costs, just to name a few. 

H.R. 1885 addresses each of these 
problems directly and gives the regu
lators sufficient flexibility to deal with 
innovations. I might add that Robert 
Rash, director of the Alabama Securi
ties Commission, reviewed this legisla
tion at my request and commented 
that "the bill would be very beneficial 
to security holders and partnerships 
that are subjected to unconscionable 
roll-up practices." Certainly, this bill 
ensures that in the future, limited 
partnership investors will be able to 
make investment decisions based on all 
the facts. 

I commend the leadership of Chair
man MARKEY and Mr. RINALDO in this 
area and the hard work of the sub
committee staff and urge passage of 
this legislation. 

0 1520 
Mr. MARKEY. Mr. Speaker, I yield 

myself such time as I may consume. 
Mr. Speaker, I want to thank the 

gentleman from Alabama [Mr. HARRis] 
for his leadership on this issue. From 
the top down, working with the chair
man of the full committee, the gen
tleman from Michigan [Mr. DINGELL] 
and his staff, the gentleman from Okla
homa [Mr. SYNAR], who gave leadership 
in bringing this issue to our attention 
and helping to shape the context in 
which we would debate the issue, the 
gentleman from Maryland [Mr. 
MCMILLEN], who was very instrumental 
in helping to focus greater attention 
upon real estate valuations as a part of 
rollup disclosure documents, the gen
tleman from Louisiana [Mr. TAUZIN] 
working in the oil and gas area, the 
gentleman from Alabama [Mr. HARRIS] 
giving us a general oversight from his 
experience in terms of how we should 

shape the legislation. We tried to put 
together a good bill for the House. The 
gentleman from New Jersey [Mr. RIN
ALDO] and, as usual, his staff, Steve 
Blumenthal working with Jeff Duncan 
on my staff have, I think, once again 
produced a bill which is worthy of sup
port by the full House, and I hope that 
it would be accepted. 

Mr. Speaker, I yield back the balance 
of my time. 

Mr. McMILLEN of Maryland. Mr. Speaker, I 
have been very supportive of the Tele
communications and Finance Subcommittee's 
efforts to protect the investors in limited part
nership rollups, and commend Chairman MAR
KEY and his staff for their efforts and leader
ship on this legislation. The use and abuse of 
rollups is well documented, and is an area of 
necessary reform. 

As I stated in the hearings before the sub
committee on this legislation, the underlying 
issue is investor confidence. Anything which 
undermines this confidence threatens a crucial 
dimension of our economic system: Capital 
formation. 

To insure investor confidence, the investing 
public must know that the information provided 
is accurate, truthful an~just as important
understandable. As the chairman pointing out 
in last year's hearing, the disclosure docu
ments for rollups have "become so complex 
and convoluted that they are incomprehensive 
to all but the most sophisticated investors." 
This problem, along with other unsound or 
abusive practices, have undermined the lim
ited partner's autonomy in dealing with rollups, 
and has led to many bad investment deci
sions. 

The legislation before us today address 
these issues in relation to rollups, and draws 
a fine line between protecting investors and 
maintaining a minimum of regulation in com
plex financial transactions. 

Specifically, the requirement for an inde
pendent fairness opinion is a crucial step to 
ameliorate the conflicts that are present in 
many current transactions. Second, providing 
for a more meaningful disclosure of the terms 
of the transaction, including an executive sum
mary, facilitates a better understanding among 
the limited partners. Other provisions, such as 
the prohibition on differential compensation, 
requiring sponsors to pay costs of the trans
action and other such reforms, are all steps 
towards reinfusing investor confidence in 
these transactions. 

As with any bill, there were questions raised 
about specific provisions-particularly regard
ing dissenters' rights and the precedent which 
it might set-which we have spent some time 
looking at. 

I would note that, in regard to the dissent
ers' rights provisions, this is new ground we 
are covering, and the subcommittee has been 
careful in how it moved in this area. The legis
lation provides regulators needed flexibility in 
implementing the provisions, and provides dis
senter rights only in instances where the lim
ited partners' deal was significantly altered. It 
is not and has not, been the intention of the 
committee to have the dissenters' rights ex
tend beyond these circumstances, and I can 
say categorically that this bill does not apply to 
publicly traded partnerships. 



30216 CONGRESSIONAL RECORD-HOUSE November 5, 1991 
I would again like to commend the sub

committee, as well as the full committee, for 
their work in this area, and urge adoption of 
this bill. 

Mr. STARK. Mr. Speaker, today I rise in 
support of H.R. 1885, the Limited Partnership 
Rollup Reform Act. This bill addresses a con
cern of mine that certain financial restructuring 
arrangements have been made for the benefit 
of the general partners and investment bank
ers and at the expense of the average inves
tor. 

I have heard from hundreds of my constitu
ents who invested their retirement savings in 
partnerships that were supposed to be con
servative investments only to have their in
vestments made worthless after being rolled 
up with partnerships of poor investment qual
ity. The cost of the rollup-fees paid to invest
ment bankers, appraisers, accountants, law
yers, and brokers as well as increased fees to 
general partners-significantly reduced the in
vestment. 

According to the Securities and Exchange 
Commission, the price of securities resulting 
from rollups declined an average of 24 percent 
during the first year of trading. Unfortunately, 
averages mask the loss suffered by those in
volved in investments made virtually worthless 
after the rollup. 

The bill before us today curbs abusive prac
tices and seeks to provide enhanced protec
tions to investors affected by rollup trans
actions. It allows investors to share informa
tion with other investors to evaluate the merits 
of a proposed rollup without violating SEC 
laws, prohibits broker-dealers from having a fi
nancial incentive for approval of the trans
action, requires that limited partners affected 
by a proposed rollup will have access to the 
names of all other investors affected by the 
proposed transaction, requires that the pro
spectus be written in a clear manner and pro
vides discussion of alternatives to the rollup, 
requires that the fairness opinion be prepared 
by an independent expert and establishes a 
minimum period of 60 days for investors to ap
prove or disapprove the transaction. Most im
portant, the bill provides protections for dis
senting limited partners in rollup transactions. 

Mr. Speaker, I endorse these efforts to curb 
abusive practices and provide alternate op
tions for those who choose not to keep their 
money in the newly formed investment. 

The SPEAKER pro tempore. (Mr. 
LEHMAN of California). The question is 
on the motion offered by the gen
tleman from Massachusetts [Mr. MAR
KEY] that the House suspend the rules 
and pass the bill H.R. 1885, as amended. 

The question was taken; and (two
thirds having voted in favor thereof) 
the rules were suspended, and the bill, 
as amended, was passed. 

A motion to reconsider was laid on 
the table. 

GENERAL LEAVE 
Mr. MARKEY. Mr. Speaker, I ask 

unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks on the 
bill just passed. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Massachusetts? 

There was no objection. 

REMOVAL OF NAME OF MEMBER 
AS COSPONSOR OF H.R. 1330 

Mr. RAMSTAD. Mr. Speaker, I ask 
unanimous consent that my name be 
removed as a cosponsor H.R. 1330. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Minnesota? 

There was no objection. 

HEALTH INFORMATION, HEALTH 
PROMOTION, AND VACCINE IN
JURY COMPENSATION AMEND
MENTS OF 1991 

Mr. WAXMAN. Mr. Speaker, I move 
to suspend the rules and pass the bill 
(H.R. 3402) to amend the Public Health 
Service Act to revise and extend cer
tain programs regarding health infor
mation and health promotion, as 
amended. 

The Clerk read as follows: 
H.R. 3402 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Health In
formation, Health Promotion, and Vaccine 
Injury Compensation Amendments of 1991". 

TITLE I-HEALTH INFORMATION AND 
HEALTH PROMOTION 

SEC. 101. AUTHORIZATION OF APPROPRIATIONS 
FOR GENERAL AUTHORITY. 

Section 1701(b) of the Public Health Serv
ice Act (42 U.S.C. 300u(b)) is amended to read 
as follows: 

"(b) For the purpose of carrying out this 
section and sections 1702 through 1705, there 
are authorized to be appropriated $10,000,000 
for fiscal year 1992, and such sums as may be 
necessary for each of the fiscal years 1993 
through 1996.". 
SEC. 102. CENTERS FOR RESEARCH AND DEM

ONSTRATION OF HEALTH PRO
MOTION AND DISEASE PREVENTION. 

(a) AUTHORIZATION OF APPROPRIATIONS.
Section 1706(e) of the Public Health Service 
Act (42 U.S.C. 300u-5(e)) is amended to read 
as follows: 

"(e) For the purpose of carrying out this 
section, there are authorized to be appro
priated $10,000,000 for fiscal year 1992, and 
such sums as may be necessary for each of 
the fiscal years 1993 through 1996.". 

(b) TECHNICAL AMENDMENT.-Section 1706(c) 
of the Public Health Service Act (42 U.S.C. 
300u-5(c)) is amended-

(!) by striking "(c)(l) During fiscal year 
1985" and all that follows through "(2)(A) In 
making grants" and inserting the following: 

"(c)(l) In making grants"; and 
(2) by striking "(B) The Secretary" and in

serting "(2) The Secretary". 
TITLE IT-VACCINE INJURY 

COMPENSATION 
SEC. 201. VACCINE INJURY COMPENSATION. 

(a) PROVISION REGARDING NATIONAL CHILD
HOOD VACCINE INJURY ACT OF 1986.-Section 
323 of the National Childhood Vaccine Injury 
Act of 1986 (42 U.S.C. 300aa-1 note) is amend
ed by striking out "(a) GENERAL RULE.-" 
and subsection (b). 

(b) EVALUATION.-Section 6601(t) of the Om
nibus Budget Reconciliation Act of 1989 (42 

U.S.C. 300aa-l(t) note) is amended by strik
ing out "1992" and inserting in lieu thereof 
"1993". 

(c) SUSPENSION OF PETITION PROCEEDINGS.
Section 2112(d)(3)(D) of the Public Health 
Service Act (42 U.S.C. 300aa-12(d)(3)(D)) is 
amended by striking out "180 days" and in
serting in lieu thereof "540 days". 

(d) ACTIONS BY PETITIONER.-
(!) Section 2112(g) of the Public Health 

Service Act (42 U.S.C. 300a.ar-12(g)) is amend
ed by striking out "and the petition will be 
considered withdrawn under such section if 
the petitioner, the special master, or the 
court do not take certain actions" and in
serting in lieu thereof "or the petitioner 
may choose under section 2121(b) to have the 
petition remain before the special master or 
court, as the case may be". 

(2) Section 2116(c) of the Public Health 
Service Act (42 U.S.C. 300a.a-16(c)) is amended 
by striking out ", (2)" and inserting in lieu 
thereof " or (2)" and by striking out ", or 
(3)" and all that remains in such section and 
inserting in lieu thereof a period. 

(3) Section 212l(b) of the Public Health 
Service Act (42 U.S.C. 300a.a-21(b)) is amend
ed-

(A) in paragraph (1), by striking out "a no
tice in writing withdrawing the petition" 
and inserting in lieu thereof "a notice in 
writing choosing to continue or to withdraw 
the petition" and by striking out the last 
sentence, 

(B) by striking out paragraph (2), 
(C) by striking out "(1)" and redesignating 

subparagraphs (A) and (B) as paragraphs (1) 
and (2), respectively, and by running the text 
of paragraph (1) into the subsection heading 
and making the margin of the text full meas
ure, and 

(D) by amending the subsection heading to 
read "CONTINUANCE OR WITHDRAWAL OF PETI
TION". 

(e) PAYMENT OF COMPENSATION.-
(!) Section 2115(0(4) of the Public Health 

Service Act (42 U.S.C. 300aa-(0(4)) is amend
ed-

(A) in subparagraph (A), by striking out 
"of the proceeds", and 

(B) in subparagraph (B), by striking out 
"paid in 4 equal installments of which all or 
portion of the proceeds" and inserting in lieu 
thereof "shall be paid from appropriations 
made available under subsection (j) in a 
lump sum of which all or a portion". 

(2) Section 2115(0( 4)(A) of the Public 
Health Service Act (42 U.S.C. 300aa-(0(4)(A) 
is amended by striking "trust fund" and in
serting the following: "Vaccine Injury Com
pensation Trust Fund established under sec
tion 9510 of the Internal Revenue Code of 
1986". 

(0 ANNUITY.-Section 2115(!)(4) of the Pub
lic Health Service Act (42 U.S.C. 300aa-(f)(4)) 
is amended by adding at the end the follow
ing new subparagraph: 

"(C) In purchasing an annuity under para
graph (A) or (B), the Secretary may purchase 
a guarantee for the annuity, may enter into 
agreements regarding the purchase price for 
and rate of return of the annuity, and may 
take such other actions as may be necessary 
to safeguard the financial interests of the 
United States regarding the annuity. Any 
payment received by the Secretary pursuant 
to the preceding sentence shall be paid to the 
Vaccine Injury Compensation Trust Fund es
tablished under section 9510 of the Internal 
Revenue Code of 1986, or to the appropria
tions account from which the funds were de
rived to purchase the annuity, whichever is 
appropriate.". 

(g) ADVISORY COMMISSION.-Section 2119(c) 
of the Public Health Service Act (42 U.S.C. 
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300aa-19(c)) is amended by inserting before 
the period at the end of the section "present 
at the meeting". 

(h) TECHNICALB.-Title XXI Of the Public 
Health Service Act is amended as follows: 

(1) The margins for clauses (i) and (11) of 
section 2111(a)(2)(A) (42 U.S.C. 300aa
ll(a)(2)(A)) are indented one em. 

(2) The margin of subparagraph (D) of sec
tion 2112(d)(3) (42 U.S.C. 300aa-12(d)(3)) is in
tended to align with the margin of subpara
graph (C).-

(3) Section 2112(g) (42 U.S.C. 300aa-12(g)) is 
amended by striking out "NOTICE.-If" and 
inserting in lieu thereof "NOTICE.-If". 

(1) EFFECTIVE DATES.-
(1) Except as provided in paragraph (2), the 

amendments made by this section shall take 
effect on the date of the enactment of this 
Act. 

(2) The amendments made by subsections 
(d) and (0 shall take effect as if the amend
ments had been in effect on and after Octo
ber 1, 1988. 

The SPEAKER pro tempore. Pursu
ant to the rule, the gentleman from 
California [Mr. WAXMAN] will be recog
nized for 20 minutes, and the gen
tleman from Virginia [Mr. BLILEY] will 
be recognized for 20 minutes. 

The Chair recognizes the gentleman 
from California [Mr. WAXMAN]. 

GENERAL LEAVE 
Mr. WAXMAN. Mr. Speaker, I ask 

unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks on the 
legislation presently under consider
ation. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from California? 

There was no objection. 
Mr. WAXMAN. Mr. Speaker, I move 

that the House suspend the rules and 
pass the bill H.R. 3402 with an amend
ment. 

This legislation reauthorizes the pro
grams of health information and health 
promotion as well as the Centers for 
Research and Demonstration of Health 
Promotion. In addition the legislation 
makes needed changes in the National 
Vaccine Injury Compensation Program. 

Established in 1976, Title XVII: 
Health Information and Health Pro
motion, of the Public Health Service 
Act, provides authority for a number of 
Federal programs concerning health 
information and health promotion, in
cluding preventive medicine, health 
education, and health information for 
consumers. It also authorizes support 
for community health promotion and 
disease prevention programs and for 
centers for research and demonstra
tion. In addition, title XVII establishes 
the Office of Disease Prevention and 
Health Promotion [ODPHP] in the Of
fice of the Assistant Secretary for 
Health, to coordinate the prevention
related activities of the Department of 
Health and Human Services [HHS], to 
serve as a liaison with the private sec
tor, and to operate a national health 
information clearinghouse. 

Through ODPHP, three major reports 
have been issued that now serve as the 

framework for much of the Depart
ment's preventive health efforts. A 
comparison between ODPHP's 1980 and 
1990 reports demonstrates that al
though many improvements in the Na
tion's health have been attained during 
the previous decade, much work re
mains to be done during the next. 

A number of the programs supported 
through ODPHP will help achieve these 
important public health goals. Collabo
rative programs have been established, 
for example, among ODPHP, other 
Public Health Service agencies, and or
ganizations such as the American Asso
ciation of Retired Persons [AARP], the 
Boys Clubs of America, the Health In
surance Association of America, the 
National Coalition of Hispanic Health 
and Social Service Organizations 
[COSSMHO], and the Washington Busi
ness Group on Health to develop and 
disseminate information and materials 
designed to address various health 
problems which affect their member
ship. 

Moreover, the Office operates a na
tional health information clearing
house which responds to approximately 
3,000 requests for information a month. 
The ODPHP Health Information Center 
assists inquirers by identifying infor
mation resources, referring them to 
such resources, and developing and dis
seminating publications containing in
formation not readily available else
where. These activities serve to edu
cate the public about specific medical 
problems and health care issues and to 
promote the importance of heal thy 
lifestyles. Without such efforts, many 
Americans would remain uninformed 
about the steps they can take to im
prove their own health status, and in 
turn, the health status of the Nation. 

In addition to ODPHP, the Centers 
for Disease Control [CDC]-the lead 
agency of the Public Health Service for 
disease prevention and health pro
motion efforts-administer and con
duct several programs designed to ad
vance the goals of the title xvn au
thor! ty. Among these is the PATCH
Planned Approach to Community 
Health-Program which provides funds 
for community-based efforts that 
evolve within a community itself and 
involve key local institutions such as 
schools and businesses. CDC works in 
cooperation with the local project to 
address specific health priorities and 
often provides technical assistance to 
the program sponsor to help plan, oper
ate, and evaluate the project. Some 25 
PATCH programs now exist in 13 
States across the country. 

CDC has also developed and imple
mented behavioral risk factor surveil
lance procedures to monitor important 
personal health behaviors such as 
smoking, exercise, diet, and alcohol 
use. Based upon this work, 34 States 
are monitoring these key health indi
cators today. In addition, health edu
cation efforts, including those devel-

oped to address the AIDS epidemic, re
main a top priority for CDC. These 
public education and information ven
tures have been most effective in edu
cating Americans about various health 
problems and in motivating them to 
make appropriate lifestyle changes to 
meet these concerns. 

CDC administers the Centers for Re
search and Demonstration of Health 
Promotion and Disease Prevention es
tablished in title XVIT. Funding for 
these prevention centers has been made 
available since 1986 to support research 
and demonstration projects on issues 
relating to health promotion and dis
ease prevention. Seven such centers 
have been created to date. Each has 
supported important work that will 
lead to a better understanding of the 
relationship between individual life
styles and disease and the effects of 
various health hazards. Moreover, each 
has supported innovative efforts to 
help individuals and communities put 
this new understanding into everyday 
practice and to help ensure a healthier 
America. 

Finally, this legislation includes 
amendments to the National Vaccine 
Injury Compensation Program. That 
program has been in effect since 1988 
and is widely credited with stabilizing 
vaccine prices, encouraging innovation 
in the vaccine industry, and com
pensating children who are injured by 
routine pediatric vaccines. Working 
with the administration, both the ma
jority and the minority have arrived at 
these provisions as readily agreeable 
and necessary for efficient operation of 
the program. 

Knowing of the importance of these 
issues, I would like to give a brief ex
planation of the terms of title IT, relat
ed to vaccine injury. This explanation 
represents the views of the majority 
and minority of the subcommittee. 

SECTION 201-SUBSECTION (A) 

Subsection (a) repeals subsection (b) 
of section 323 of the National Childhood 
Vaccine Injury Act of 1986-Public Law 
~.Under the terms of the Vaccine 
Compensation Program-the program
claims for compensation for injuries 
associated with vaccines administered 
before the effective date of the pro
gram-preenactment cases-are treated 
differently from claims for compensa
tion for injuries associated with vac
cines administered after the effective 
date of the program-post-enactment 
cases. Among other differences, awards 
for preenactment cases are paid from 
general revenues; awards for post-en
actment cases are paid from the vac
cine injury compensation trust fund. 

Section 323(b) of the 1986 act provides 
for the termination of the program for 
both preenactment cases and post-en
actment cases if either source of fund
ing is insufficient to pay awards. Thus, 
although the trust fund for post-enact
ment cases is solvent and projected to 
remain so, a failure to make payments 
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for preenactment cases could result in 
the closure of the program. 

Section 2134 of the Public Health 
Service Act provides for a review and 
reporting method to ensure that the 
post-enactment system remains ade
quate and to suspend the program if a 
schedule of awards is exceeded. This 
provision remains in place. The process 
for termination of the program for 
preenactment cases, if necessary, is not 
resolved by this legislation. The man
agers of the legislation are, however, 
aware of proposals for increased appro
priations as well as arguments that the 
United States remains liable for claims 
regardless of the availability of suffi
cient specific appropriations. 

SUBSECTION (B) 

Subsection (b) changes the date of 
the required evaluation of the program, 
requiring that the evaluation be sub
mitted in 1993 rather than 1992. 

SUBSECTION (C) 

Under the program, in reviewing pro
ceedings on preenactment cases, the 
chief special master may suspend pro
ceedings on any petition for up to 180 
days. Subsection (c) extends that pe
riod to 540 days. 

SUBSECTION (D) 

Under the program as currently in 
force, if a special master or the court 
does not enter a decision on a petition 
for compensation within specified time 
limits, the master or the court no 
longer has jurisdiction to continue con
sideration of the petition. Subsection 
(c) eliminates the provisions automati
cally withdrawing jurisdiction and, in
stead, allows the petitioner to elect to 
continue or withdraw the petition. 

SUBSECTION (E) 

Under the statutory provisions of the 
program, payments for compensation 
for preenactment cases are to be made 
in four equal installments. The admin
istration of the program has, however, 
required that all funds sufficient to pay 
the full award be reserved, even if the 
petitioner receives only one-quarter of 
these funds at a time. The result has 
been administratively cumbersome and 
expensive for both the program and pe
titioners, with no cash-flow advantages 
for the program. Subsection (e) allows 
for such compensation to be paid in one 
lump-sum. 

SUBSECTION (F) 

Under current law, an annuity may 
be purchased to provide all or part of 
compensation received under the pro
gram. Subsection (0 allows the Sec
retary to take such additional actions 
as may be necessary to safeguard the 
interests of the program in these annu
l ties, such as the purchase of a guaran
tee-under which, if an annuitant dies, 
all or part of the value of the annuity 
is repaid to the program-or the lock
in of rates or purchase prices for the 
annuity. Subsection (0 provides that 
any funds recouped under this provi
sion are to be paid to the program-the 

trust fund or the appropriations ac
count, as appropriate-for use by the 
program. 

SUBSECTION (G) 

Subsection (g) allows the Advisory 
Commission on Childhood Vaccines to 
make decisions by a majority of the 
voting members present at a meeting. 

The title of the bill was amended so 
as to read: "A bill to amend the Public 
Health Service Act to revise and ex
tend certain programs regarding health 
information, health promotion, and 
vaccine injury compensation." 

A motion to reconsider was laid on 
the table. 

SUBSECTION (H) 

Subsection (h) makes 
changes in the act. 

technical ANNUAL REGULATORY PROGRAM 
OF THE U.S. GOVERNMENT-MES

SUBSECTION (1) 

Subsection (i) provides effective 
dates of the amendments made by this 
section. In the case of subsections (d) 
and (0, the amendments made by this 
section are to be applied as if they were 
in force on October 1, 1988. 

Mr. Speaker, I yield back the balance 
of my time. 

Mr. BLILEY. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, I rise in support of H.R. 
3402, the Health Information and 
Health Promotion Amendments of 1991. 
This bill is a simple reauthorization of 
two existing programs that enjoy bi
partisan support. 

The bill renews authority for the Of
fice of Disease Prevention and Health 
Promotion which is the principal office 
on prevention in the Public .Health 
Service. This office coordinates the 
policies and programs in health pro
motion and disease prevention within 
the Public Health Service. 

In addition, the bill renews the Pre
vention Centers Program which funds 
the development of academic-based 
centers for research and demonstra
tions in disease prevention and health 
promotion. These centers serve as dem
onstration sites for the use of new and 
innovative research in public health 
techniques to prevent disease. Results 
of this research will have an impact on 
the health of children and adolescents, 
the elderly, minorities, and adults with 
risk factors for cancer and cardio
vascular disease. 

Finally, the amendments to the bill 
make a number of changes to the Vac
cine Compensation Program at there
quest of the administration. This pro
gram was established in 1986, to create 
a new system to compensate children 
who are injured by reactions to routine 
pediatric vaccinations. These amend
ments are technical in nature and are 
necessary to correct a number of flaws 
in the program. 

I urge my colleagues to join me in 
supporting this bill. 

Mr. Speaker, I yield back the balance 
of my time. 

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from California [Mr .. 
WAXMAN] that the House suspend the 
rules and pass the bill, H.R. 3402, as 
amended. 

The question was taken; and (two
thirds having voted in favor thereon 
the rules were suspended, and the bill, 
as amended, was passed. 

SAGE FROM THE PRESIDENT OF 
THE UNITED STATES 
The SPEAKER pro tempore laid be

fore the House the following message 
from the President of the United 
States, which was read and, together 
with the accompanying papers, without 
objection, referred to the Committee 
on Government Operations: 

(For message, see proceedings of the 
Senate of today, Tuesday, November 5, 
1991.) 

GENERAL LEAVE 
Mr. McDERMOTT. Mr. Speaker, I ask 

unanimous consent that all Members 
be permitted to extend their remarks 
and to include therein extraneous ma
terial on the subject of the 1-minute 
speech today by the gentleman from 
Georgia [Mr. DARDEN]. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen
tleman from Washington? 

There was no objection. 

TIME TO INVESTIGATE THE 
MANAGUA SURPRISE 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen
tleman from Louisiana [Mr. LIVING
STON] is recognized for 5 minutes. 

Mr. LIVINGSTON. Mr. Speaker, as 
my colleagues know, 31 years ago 
today, on election day in 1960, Chicago 
Mayor Richard Daley withheld scores 
of Cook County precincts until he 
knew just how many votes were needed 
to deliver illinois to John Kennedy for 
the President of the United States. 
Combined with the known vote fraud ln 
Texas, that was enough to tlmow the 
election from Richard Nixon to Jack 
Kennedy. 

0 1530 
Mr. Speaker, there is a lot of hard 

evidence that this occurred, but do the 
Democrats urge an investigation? No. 
But when a disgruntled former aide to 
President Carter spends 3 years ped
dling the October Surprise story that 
Reagan aides dealt with Iran to hold 
hostages until after the 1980 election, 
and he finally gets an article in the 
New York Times, suddenly the Demo
crats act as if we have another Teapot 
Dome affair. 

Of course, they make no mention of 
the many discredited stories pan
handled by this same partisan staffer. 
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They do not admit that he at one time 
had unequivocally proclaimed that 
Bush was in Paris secretly meeting 
with the Iranians at a time when Se
cret Service logs clearly showed that 
George Bush was in Washington. Nor 
do they mention that several of the 
corroborating linchpins in the October 
surprise allegations, including Iranian 
Bani-Sadr, have each frequently been 
caught in half truths, distortions, and 
outright lies, as now acknowledged by 
the New Republic and Newsweek maga
zines of this week, appearing in yester
day's CONGRESSIONAL RECORD in a spe
cial order taken out by me. 

The fact is, Mr. Speaker, that the 
Democrats have a very selective moral 
indignation. They gave a wink and a 
nod to the vote fraud of 1960. They act 
unconcerned that President Lyndon 
Johnson, who was born in near poverty 
and who spent a career in public serv
ice, somehow managed to retire as a 
multimillionaire--this from the same 
group that was so fixated on Ed 
Meese's cufflinks. 

We hear no cries of investigation of 
such things as I have just mentioned, 
or for investigations into the relation
ship, for example, between ex-Presi
dent Jimmy Carter and his pal, Bert 
Lance, and BCCI, the Bank of Crooks 
and Criminals. Interestingly enough, 
but hardly surprising, we do not hear a 
peep of interest from them over pos
sibly illicit contacts between Demo
cratic Members of this Chamber and 
the Communist Sandinista Govern
ment of Nicaragua. 

Mr. Speaker, several current and 
former Members of this body held pri
vate talks with high-ranking Sandi
nista officials, both in Nicaragua and 
here in Washington and over the phone 
between them. These same Sandinista 
officials were at the time receiving 
some $500 million in weaponry each 
year from the Soviet Union, the old So
viet Union. There were some men in 
communist control over that country, 
and they were systematically and bru
tally stamping out all forms of dissent, 
political, ethnic, and even religious, in 
their own country, and training and 
arming communist terrorists and sub
versives to take over their neighbors. 

Just what did these Democratic 
Members discuss with the Sandinistas 
in those meetings? Just what did they 
discuss during all those private phone 
calls to the Nicaraguan Embassy? 
What information did their staffs con
vey in other private communications? 
Well, we do not know. Suddenly these 
self-same paragons of open government 
have grown silent, and they have re
fused to allow the transcripts of their 
conversations to be made public. Yet 
the evidence is trickling out that some 
ma.y have engaged in some truly out
rageous and possibly even criminal 
acts. 

There are serious allegations that 
they disclosed classified information to 

a Communist country or the leaders of 
a Communist country, and that is an 
outrage and worse. There are allega
tions they may have coerced other 
Central American governments into 
supporting the Sandinistas by threat
ening them with cutting off their U.S. 
foreign assistance if they did not co
operate. Then there is even a credible 
allegation that a Democratic staffer 
deliberately advised the Sandinistas to 
temporarily relax their serious human 
rights abuses for the sole purpose of 
avoiding congressional action in favor 
of the Contras. 

Yet, they have the audacity to claim 
that their rights were violated by CIA 
agents who monitored their contacts. 
Now, let us be clear, Mr. Speaker. The 
U.S. Government did not violate any
body's rights in obtaining this informa
tion. In fact, our intelligence agencies 
were monitoring the Sandinistas' ca
bles, not those of Americans. If some 
people got caught under those cir
cumstances, well, I say good. 

Mr. Speaker, their protests will not 
wash. The facts do not add up. There is 
something rotten in Nicaragua and its 
trail leads all the way into this Cham
ber. That is why we need an investiga
tion into these contacts, not as revenge 
for the October surprise investigation, 
which has been proven bogus by the 
New Republic and Newsweek maga
zines. No, it is not that easy. We need 
this investigation because questions 
have been raised, serious questions, 
about the integrity of certain Members 
and their conduct while on official 
business. It is time to answer those 
questions and to set the record 
straight. It is time to investigate the 
Managua surprise. 

DEMOCRATIC POLICIES AT FAULT 
FOR RECESSION 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen
tleman from Missouri [Mr. HANCOCK] is 
recognized for 5 minutes. 

Mr. HANCOCK. Mr. Speaker, last 
week, 1,500 workers at the Zenith Tele
vision Manufacturing Plant in Spring
field, MO, were notified that they will 
be losing their jobs this spring. 

The recession is still with us-and it 
is hurting real people--in real numbers. 
The folks at the Zenith plant in 
Springfield are only some of its vic
tims. 

All Congress seems interested in 
doing though is blaming the recession 
on the President. 

But it is the Congress-controlled for 
the last 50 years by the liberal Demo
crats-that is standing in the way of 
the policies that can turn this economy 
around. 

President Bush has done a great job 
with foreign policy. 

If we can just get Congress out of the 
way on the domestic scene, his pro
gram for economic recovery will work. 

The problem is getting Congress out 
of the way. 

The Democrats, however, seem intent 
on blocking any attempt by President 
Bush and the Republicans to pass a 
progrowth package of tax cuts and sav
ings incentives that will start this eco
nomic recovery. 

We remember that it was the 
progrowth, low tax policies of the 
Reagan administration that restored 
America's economy in the 1980's and 
led to an unprecedented recovery. 

The Congress-in the firm control of 
the liberal Democrats-has finally suc
ceeded in sabotaging that recovery and 
producing a recession which they seem 
to be doing everything in their power 
to prolong. 

That is how we got into this reces
sion. Let there be no mistake about it. 
The blame belongs right here--with the 
Democrat-controlled Congress. 

Just look at the policies Congress 
has imposed on the Nation. 

Last year, this Democrat majority in 
Congress passed the second largest tax 
increase in history-supported by the 
President only against his better judg
ment in exchange for spending cuts. 

Of course, Congress-true to form-is 
still spending out of control and is 
racking up a record budget deficit this 
year of almost $400 billion. And now 
Congress also wants to extend the Fed
eral gas tax 11.6 cents a gallon. This 
spending and borrowing deprives the 
economy of precious capital resources 
to create jobs and expand business. 
. With a host of good sounding, liberal 

legislation, regulations, liabilities, and 
mandates the Congress is slowly but 
surely crippling the ability of Amer
ican business and industry to compete 
abroad. 

With the 1986 tax bill, Congress al
tered depreciation schedules and vir
tually stopped business investment. 

By keeping capital gains tax rates 
high, Congress has done its part to de
press the real estate market and wors
en the crisis in our Nation's financial 
community. 

By eliminating IRA's and tax-free 
savings plans, Congress has discour
aged savings and investment, depriving 
the economy of the essential capital 
necessary to start and expand busi
nesses and create jobs. 

By passing the ill-conceived luxury 
tax, Congress threw shipyard workers, 
auto salesmen, and aircraft workers in 
the unemployment line. 

Is it any wonder Japan and Germany 
are outcompeting American companies 
when we put so many burdens on our 
business community and our economy? 

There is, however, an alternative. 
The President and Republicans in 

Congress have proposed-for some time 
now-a number of progrowth tax cuts 
and savings incentives that are de
signed to generate economic activity 
and job creation. 

It is the height of hypocrisy for Con
gress to accuse the President of not 
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having a domestic agenda when it is 
the leadership of this Congress that is 
deliberately blocking that agenda at 
every turn. 

The time has come for serious, 
growth-oriented, job-creating tax cuts 
and savings incentives. 

Indeed, progrowth tax cuts will also 
lead to greater revenues for Govern
ment as the economy expands and 
more Americans go back to work
earning paychecks and paying taxes. 

There are a number of solid packages 
being promoted by Republicans in Con
gress. All of them contain several key 
elements: 

We must cut the tax on capital gains 
which has shut down the real estate 
market and hampered economic activ
ity. Republican proposals would not 
benefit the so-called superwealthy. It 
would overwhelmingly help farmers, 
small businessmen, senior citizens, 
blue collar workers-union and non
union-single people, and middle-class 
families who want to plan for their fu
ture. 

And, in the long run, it would help 
the entire Nation through the eco
nomic activity it promotes. 

The American people want Congress 
to reinsta~e tax-free savings plans so 
they can :save for their retirement. 
They want to be able to save for their 
children's education and to buy a 
home. Such savings will boost the sup
ply of vital capital needed for investing 
in American industry and creating real 
jobs in the private sector. 

This is a commonsense agenda to 
turn America's economy around and 
end this recession. These proposals, 
along with others, will empower the 
American people to take control over 
their own destiny-to provide for them
eel ves anq their families-to save for 
their future and their families. 

The only thing standing in the way is 
the Democrat-controlled Congress 
which seems intent on playing politics 
and blaming the President for its own 
inaction. 

Is winnitig the White House so impor
tant to SQme people in Congress that 
forcing this country into a depression 
is an end ' that justifies the means? It 
could be the end of the greatest econ
omy the world has ever seen. 

The people are waiting to see what 
Congress Will do. 

The people, the American economy, 
and the world will not wait much 
longer. 
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READING OF CARL SANDBERG'S 
1959 TRIBUTE TO ABRAHAM LIN
COLN 
The SPEAKER pro tempore (Mr. 

LEHMAN of California.) Under a pre
vious order of the House, the gen
tleman from Indiana [Mr. JACOBS] is 
recognized for 60 minutes. 

Mr. JACOBS. Mr. Speaker, several 
weeks ago it occurred to me that peo
ple following the proceedings of the 
House of Representatives are so accus
tomed to invective back-and-forth un
kind words usually between the two po
litical parties, what Wendell Willkie 
called campaign oratory, that it might 
be refreshing to recall for our country 
other moments in this Chamber when 
there was less truculence, less anger. 

One such moment was on Lincoln 
Day in 1959, February 12, 1959, when the 
great Carl Sandberg came here to give 
a talk on Abraham Lincoln. It was a 
short address, and I will do my best to 
quote it on this occasion. 

Mr. Sandberg was introduced by the 
Speaker of the House, Sam Rayburn, 
who praised him highly. Mr. Sandberg 
cleared his throat and said: 

Before beginning this prepared address, I 
must make the remark that this introduc
tion, this reception here, calls for hum111ty 
rather than pride. I am well aware of that. 

Then he began his quote on Abraham 
Lincoln 

Not often in the story of mankind does a 
man arrive on earth who is both steel and 
velvet, who is as hard as rock and soft as 
drifting fog, who holds in his heart and mind 
the paradox of terrible storm and peace un
speakable and perfect. Here and there across 
centuries come reports of men alleged to 
have these contrasts. And the incomparable 
Abraham Lincoln, born 1809, is an approach 
if not a perfect realization of this character. 
In the time of the April lilacs in the year 
1865, on his death, the casket with his body 
was carried north and west a thousand miles; 
and the American people wept as never be
fore; bells sobbed, cities wore crepe; people 
stood in tears and with hats off as the rail
road burial car paused in the leading cities of 
seven States ending its journey at Spring
field, lllinois, the hometown. During the 4 
years he was President he at times, espe
cially in the first 3 months, took to himself 
the powers of a dictator; he commanded the 
most powerful armies till then assembled in 
modern warfare; he enforced conscription of 
soldiers for the first time in American his
tory; under imperative necessity he abol
ished the right of habeas corpus; he directed 
politically and spiritually the wild, massive 
turbulent forces let loose in civil war; he ar
gued and pleaded for compensated emanci
pation of the slaves. Failing to get action on 
compensated emancipation, as a Chief Exec
utive having war powers he issued the paper 
by which he declared the slaves to be free 
under m111 tary necessity. 

In the month the war began he told his sec
retary, John Hay: 

"My policy is to have no policy." 
Three years later in a letter to a Kentucky 

friend made public, he confessed plainly: 
"I have been controlled by events." 
His words at Gettysburg were sacred, yet 

strange with a color of the fam111a.r: 
"We cannot consecreate-we cannot hal

low-this ground. The brave men, living and 
dead, who struggled here, have consecrated 
it, far beyond our poor power to add or de
tract." 

He could have said "The brave Union 
men." Did he have a purpose in omitting the 
word "Union?" Was he keeping himself and 
his utterance clear of the passion that would 
not be good to look back on when the time 
came for peace and reconc111ation? Did he 

mean to leave an implication that there were 
brave Union men and brave Confederate men, 
living and dead, who had struggled there? We 
do not know, of a certainty. Was he thinking 
of the Kentucky father whose two sons died 
in battle, one in Union blue, the other in 
Confederate gray, the father inscribing on 
the stone over their double grave. "God 
knows which was right"? We do not know. 
His changing policies from time to time 
aimed at saving the Union. In the end his ar
mies won and his Nation became a world 
power. In August of 1864 he wrote a memo
randum that he expected in view of the na
tional situation, he expected to lose the next 
November election. That month of August 
was so dark. Sudden military victory 
brought the tide his way; the vote was 
2,200,000 for him and 1,800,000 against him. 
Among his bitter opponents were such fig
ures as Samuel F.B. Morse, inventor of the 
telegraph, and Cyrus H. McCormick, inven
tor of the farm reaper. In all its essential 
propositions the southern Confederacy had 
the moral support of powerfUl, respectable 
elements throughout the North, probably 
more than a million voters believing in the 
justice of the southern cause. While the war 
winds howled he insisted that the Mississippi 
was one river meant to belong to one coun
try, that railroad connection from coast to 
coast must be pushed through and the Union 
Pacific railroad made a reality. While the 
luck of war wavered and broke and came 
again, as generals failed and campaigns were 
lost, he held enough forces of the North to
gether to raise new armies and supply them, 
until generals were found who made war a 
victorious war has always been made, with 
terror, frightfulness, destruction, and on 
both sides, North and South, valor and sac
rifice past words of man to tell. In the mixed 
shame and blame of the immense wrongs of 
two crashing civilizations, often with noth
ing to say, he said nothing, slept not at all, 
and on occasions he was seen to weep in a 
way that made weeping appropriate, decent, 
even you might say, majestic. As he rode 
alone on horseback near Soldiers Home on 
the edge of Washington one night his hat was 
shot off; a son he loved died as he watched at 
the bed; his wife was accused of betraying in
formation to the enemy, until denials from 
him were necessary. An Indiana man at the 
White House heard him say, "Voorhees, 
don't it seem strange to you that I, who 
could never so much as cut off the head of a 
chicken, should be elected, or selected, into 
the midst of all this blood?" He tried to 
guide General Nathaniel Prentiss Banks, a 
Democrat, three times Governor of Massa
chusetts, in the governing of some 17 of the 
48 parishes of Louisiana controlled by the 
Union armies, an area holding a fourth of the 
slaves of Louisiana. He would like to see the 
State recognize the emancipation proclama
tion: 

"And while she is at it, I think it would 
not be objectionable for her to adopt some 
practical system by which the two races 
could gradually live themselves out of their 
old relation to each other, and both come 
out, better prepared for the new. Education 
for the young blacks should be included in 
the plan." 

To Gov. Michel Hahn, elected in 1864 by a 
majority of the 11,000 white male voters who 
had taken the oath of allegiance to the 
Union, Lincoln wrote: 

"Now you are about to have a convention 
which, among other things, will probably de
fine the elective franchise, I barely suggest 
for your private consideration, whether some 
of the colored people may not be let in-as 
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for instance the very intelligent and espe
cially those who have fought gallantly in our 
ranks." 

Among the million words in the Lincoln 
utterance record, he interprets himself with 
a more keen precision than someone else of
fering to explain him. His simple opening of 
the "house divided" speech in 1858 serves for 
today: 

"If we could first know where we are, and 
whither we are tending we could better judge 
what to do, and how to do it." 

To his Kentucky friend, Joshua F. Speed, 
he wrote in 1855: 

"Our progress in degeneracy appears to me 
to be pretty rapid. As a Nation we began by 
declaring that "all men are created equal, 
except Negroes." When the know-nothings 
get control, it will read "all men are created 
equal except Negroes and foreigners and 
Catholics." When it comes to this, I shall 
prefer emigrating to some country where 
they make no pretense of loving liberty." 

Infinitely tender was his word from a 
White House balcony to a crowd on the 
White House lawn: 

"I have not willingly planted a thorn in 
any man's bosom." 

Or to a military Governor: 
"I shall do nothing through malice; what I 

deal with is too vast for malice." 
He wrote for Congress to read on December 

1, 1862: 
"In times like the present men should 

utter nothing for which they would not will
ingly be responsible through time and eter
nity." 

Like an ancient psalmist he warned Con
gress: 

Fellow citizens, we cannot escape history. 
We will be remembered in spite of ourselves. 
No personal significance or insignificance 
can spare one or another of us. The fiery 
trial through which we pass will light us 
down in honor or dishonor to the latest gen
eration. 

Wanting Congress to break and forget past 
traditions his words came keen and flashing: 

"The dogmas of the quiet past are inad
equate for the stormy present. We must 
think anew, we must act anew, we must 
disenthrall ourselves." 

They are the sort of words that actuated 
the mind and will of the men who created 
and navigated that marvel of the sea, the 
Nautilus, and her voyage from Pearl Harbor 
and under the North Pole icecap. 

The people of many other countries take 
Lincoln now for their own. He belongs to 
them. He stands for decency, honest dealing, 
plain talk, and funny stories. "Look where 
he came from-don't he know all us strug
glers and wasn't he a kind of tough struggler 
all his life right up to the finish?" something 
like that you can hear in any nearby neigh
borhood and across the seas. Millions there 
are who take him as a personal treasure. He 
had something they would like to see spread 
everywhere over the world. 

Democracy? We cannot say exactly what it 
is, but he had it. In his blood and bones he 
carried it. In the breath of his speeches and 
writings it is there. Popular government? 
Republican institutions? Government where 
the people have the say-so, one way or an
other telling their elected leaders what they 
want? He had the idea. It is there in the 
lights and shadows of his personality, a mys
tery that can be lived but never fully spoken 
in words. 

Our good friend, the poet and playwright 
Mark Van Doren, tells us: 

"To me, Lincoln seems, in some ways, the 
most interesting man who ever lived. 

He was gentle but this gentleness was com
bined with a terrific toughness, an iron 
strength." 

And how did Lincoln say he would like to 
be remembered? Something of it is in this 
present occasion, the atmosphere of this 
room. His beloved friend, Representative 
Owen Lovejoy, of lllinois, had died in May of 
1864, and friends wrote to Lincoln and he re
plied that the pressure of duties kept him 
from joining them in efforts for a marble 
monument to Lovejoy, the last sentence of 
Lincoln's letter, saying: 

"Let him have the marble monument 
along with the well-assured and more endur
ing one in the hearts of those who love lib
erty, unselfishly, for all men." 

Today we may say, perhaps, that the well
assured and most enduring memorial to Lin
coln is invisibly there, today, tomorrow, and 
for a long time yet to come. It is there in the 
hearts of lovers of liberty, men and women
this country as always had them in crisis-
men and women who understand that wher
ever there is freedom there have been those 
who fought, toiled, and sacrificed for it. 

I thank you. (Applause, the Members ris
ing.) 

Today we may say perhaps that the 
well-assured and most enduring memo
rial to Lincoln is invisibly there. 
Today, tomorrow, and for yet a long 
time to come. 

It is there in the hearts of lovers of 
liberty, men and women. This country 
has always had them in crisis, men and 
women who understand that wherever 
there is freedom there have been those 
who fought, toiled, and sacrificed for 
it. 

REPORT ON RESOLUTION PROVID
ING FOR CONSIDERATION OF 
H.R. 932, AROOSTOOK BAND OF 
MICMACS SETTLEMENT ACT 
Mr. MOAKLEY, from the Committee 

on Rules, submitted a privileged report 
(Rept. No. 102-288) on the resolution (H. 
Res. 269) providing for the consider
ation of the bill (H.R. 932) to settle all 
claims of the Aroostook Band of 
Micmacs resulting from the band's 
omission from the Maine Indian Claims 
Act of 1980, and for other purposes, 
which was referred to the House Cal
endar and ordered to be printed. 

IMPORTANT ISSUES OF WOMEN'S 
HEALTH CARE 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen
tleman from Oregon [Mr. WYDEN] is 
recognized for 60 minutes. 

Mr. WYDEN. Mr. Speaker, I have 
taken out this special order with our 
distinguished colleague, the gentle
woman from Maryland [Mrs. MORELLA], 
to discuss the important issues of wom
en's health care. I also want to thank 
the gentleman from Texas [Mr. DELAY] 
for his patience and graciousness, be
cause he has been waiting as well. 

Mr. Speaker, the reason that the gen
tlewoman from Maryland [Mrs. 
MORELLA] and I have taken out this 
special order today is that all of our 

colleagues know that tomorrow the 
Members will be debating the impor
tant Labor, HHS appropriations bill, 
and there is going to be a relatively 
short time for debate. The gentle
woman from Maryland [Mrs. MORELLA] 
and I think that it is especially impor
tant that a few minutes of time be 
taken tonight on the eve of this debate 
to discuss in particular the especially 
important provisions in this legislation 
as it relates to health care for women. 

Mr. Speaker and colleagues, now, let 
me say that the 1980's were literally 
the Dark Ages for women's health care. 
During the last decade, inattention and 
occasionally outright antagonism to
ward women's health care issues have 
had catastrophic consequences for mil
lions of women who suffer from cancer, 
reproductive health disorders. 

The last 10 years was a decade of 
death for tens of thousands of women 
who lost their lives to breast, ovarian, 
and cervical cancer. Last year, for ex
ample, 150,000 women were told in this 
country that they had breast cancer, 
and more than 40,000 died from it. Last 
year over 33,000 women were diagnosed 
with ovarian or cervical cancer, and 
over 18,000 women died as a result. 

Yet, again and again in the last dec
ade, the Federal Government has put 
these dread diseases on the back burn
er. 

Tomorow as a result of the Labor and 
HHS legislation, very thoughtfully and 
well developed by the chairman, the 
gentleman from Kentucky [Mr. NATCH
ER], we will have a chance to do some
thing about it. 

There are just a couple of other prob
lems that I would like to highlight, and 
then I will yield to the gentlewoman 
from Maryland to go through some of 
the provisions of the Labor and HHS 
bill. 

As we have found in our hearings on 
the Health Committee that women 
have specifically been excluded from 
health care studies funded in part by 
their tax dollars. Cardiovascular ill
ness is the No.1 cause of death and dis
ability for women in this country, but 
when a massive research project on 
heart ailments was developed, the mul
tiple-risk-factor intervention trials, 
the population included 15,000 men and, 
incredibly, not even 1 woman. The fa
mous study that found that taking an 
aspirin a day could help prevent heart 
attacks included 22,000 male physi
cians, but no women. A landmark 1984 
study by the National Institute of 
Aging entitle "Normal Human Aging" 
included on information on women de
spite the fact that women make up an 
increasingly large percentage of the 
aging population. 

The Federal Government spends over 
$8 billion annually on health research. 
Yet, again, obstetric or gynecological 
research at Nm have gotten short 
shrift. 

Now, as the Congressional Caucus for 
Women's Issues has documented so 
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well, and this is a bipartisan organiza
tion, women's health research would 
receive a significant boost under the 
Labor, HHS conference report that we 
will be voting on tomorrow. 

Our colleague, the gentlewoman from 
Maryland [Mrs. MORELLA], has done 
outstanding work for so many years on 
women's health issues and many other 
areas of human services, and I just 
wanted to yield to her to outline some 
of those provisions and other issues 
that I know she feels very strongly 
about. 

Mrs. MORELLA. Mr. Speaker, I 
thank the gentleman for yielding and I 
thank him for taking out this special 
order with me. I also want to add my 
commendation to the gentleman from 
Texas [Mr. DELAY] and the gentleman 
from North Carolina [Mr. BALLENGER], 
who have allowed us to come on first 
with this special order. We appreciate 
that very much. 

Mrs. MORELLA. Mr. Speaker, I am 
pleased to join my colleague from Or
egon in this special order. I share his 
strong support for the women's health 
provisions of the Labor-Health and 
Human Services-Education appropria
tions bill which will come to a vote in 
the House tomorrow. Passage of this 
legislation is critical to women-after 
many years of neglect, it finally recog
nizes and begins to address the gap in 
research on women's health. 

The conference report provides fund
ing for a number of provisions of the 
Women's Health Equity Act, the com
prehensive health package developed 
by the Congressional Caucus for Wom
en's Issues. The Office for Research on 
Women's Health at the National Insti
tutes of Health receives $10.3 million, a 
substantial increase from the $2 mil
lion appropriated for the Office this 
year. In the first year $25 million fund
ing is provided to the new women's 
health initiative, the historic long
term study on women's health pro
posed by NIH Director, Dr. Bernadine 
Healy. Funding is also provided for the 
establishment of a gynecological and 
obstetrical research program at the 
National Institute of Child Health and 
Human Development. 

The agreement directs the National 
Cancer Institute [NCI] to fund breast, 
cervical, and ovarian cancer research 
at levels similar to those specified in 
the House and Senate committee re
ports, and it increases funding to NCI 
by $275 million. The National Cancer 
Institute has indicated that it will in
crease research funding by $42 million 
for breast cancer, an increase of 46 per
cent over current funding levels. NCI 
will spend an additional $8 million for 
ovarian cancer research, an increase of 
67 percent, and will increase funding 
for cervical cancer by $8.6 million, a 37-
percent increase. 

Several important women's health 
programs will be expanded as well. The 
Breast and Cervical Cancer Mortality 

Prevention Program will receive full 
funding at $50 million, thereby funding 
mammography and Pap smear screen
ing programs for low-income women in 
eight States. The Centers for Disease 
Control's sexually transmitted disease 
program will also receive an additional 
$2 million to begin a national screening 
program for Chlamydia in women and 
their partners. The conferees also 
agreed to an increase in funding for the 
title X family planning program. 

Mr. Speaker, it is clear that the vote 
tomorrow will be a critical vote for 
women's health. The facts speak for 
themselves: 

One in nine women can expect to de
velop breast cancer in their lifetimes, 
up from 1 in 14 women in 1960. The 
death rate from breast cancer in
creased 24 percent between 1979 and 
1986. Researchers have no explanation 
for this increase. 

Women are the fastest growing group 
of persons with AIDS. Yet, there is lit
tle research devoted to lllV/AIDS in 
women, despite anecdotal evidence 
that mv manifests itself differently in 
women and that outcomes in women 
may differ from their male counter
parts. 

Women are twice as likely to suffer 
from depression as men. And yet, 
women have often been excluded from 
participation in early phases of testing 
for new drugs and from clinical treat-
ment trials. . 

Despite these and other similar sta
tistics, women's health research has re
ceived inadequate funding-the Na
tional Institutes of Health spends only 
about 13 percent of its budget on wom
en's health. 

I have been greatly encouraged by 
the new commitment to women's 
health demonstrated by Dr. Bernadine 
Healy since she became the Director of 
NIH. I am also pleased by the efforts of 
Dr. Ruth Kirschstein, who served as 
Acting Director of the New Office for 
Research on Women's Health over the 
past year, and the tremendous poten
tial of the new Director, Dr. Vivian 
Pinn-Wiggins. I urge them to continue 
to work to close the gap in women's 
health research, and I, along with 
other Members of the Congressional 
Caucus for Women's Issues, will con
tinue our efforts as well. 

Tomorrow, the Members of this 
House will have the opportunity to 
demonstrate their commitment to 
women's health by voting for the 
Labor-HHS-Education appropriations 
conference report. I urge my colleagues 
to express their support for this des
perately needed funding-vote "yes" on 
the conference report. 
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Mr. WYDEN. Mr. Speaker, I thank 

my colleague, the gentlewoman from 
Maryland. She has summed it up very 
well. 

I would just say in conclusion, Mr. 
Speaker, that the problems that have 

been highlighted by the gentlewoman 
from Maryland seem to me to be of ex
traordinary importance. I am particu
larly concerned because several of our 
colleagues, the gentlewoman from Ohio 
[Ms. OAKAR], for example, has contin
ually shown solid and substantial evi
dence that the mortality rate and the 
incidence rate for breast cancer in this 
country continues to rise. 

The fact of the matter is that the bill 
of the chairman, the gentleman from 
Kentucky [Mr. NATCHER] that we will 
be voting on tomorrow is finally the 
beginning of an aggressive attack 
against these serious and devastating 
illnesses. 

We all know there is a great deal 
more to do. The gentlewoman from 
Maryland and I share a great interest 
in contraceptive research. The fact is 
that in some Third World countries 
women have more alternatives and op
tions for contraceptive services than 
they do in this country, according to 
some experts; so there is a lot more to 
do, but this legislation it seems to me 
is a beginning. It is a strong start. 

Mr. Speaker, I am happy to yield fur
ther to the gentlewoman from Mary
land for any concluding remarks she 
would like to give, but as she has said, 
I hope that our colleagues when they 
come to the floor tomorrow to listen to 
the debate on the Labor-HHS legisla
tion will see that these provisions that 
relate to expanded services to attack 
the illnesses facing women in this 
country, that they will support the leg
islation. That is why we have joined 
forces on a bipartisan basis. 

Mrs. MORELLA. Mr. Speaker, if the 
gentleman will yield further, I thank 
the gentleman for his very eloquent 
and appropriate statement. 

I just wanted to mention that this 
has been long in coming, Mr. Speaker, 
because it was back in 1985 when the 
Public Health Service Task Force on 
Women's Health Issues issued a report 
on the status of the health of American 
women, and for the first time both aca
demics and government policymakers 
agreed that women were disadvantaged 
in health care. 

Then the National Institutes of 
Health in 1987 came up with their new 
policy to encourage the inclusion of 
women and then in 1989 at the end of 
the year some of our colleagues asked 
for GAO reports to see how they were 
progressing and found out there was 
very little progress that had been made 
because there was in fact no system in 
effect to monitor the effectiveness of 
the policy. Women were not brought in 
to clinical trials, and involving proto
cols and ultimately that led to Mem
bers of this House, particularly the 
Congressional Caucus for Women's Is
sues, meeting with the acting director 
at that time and directors of the var
ious institutes at NIH to get the Office 
of Women's Health Research estab
lished. This is a result of that. 



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30223 
Also, the gentleman from Kentucky 

[Mr. NATCHER] has demonstrated his 
commitment to health for all Ameri
cans and has realized there has been a 
gender gap in terms of health for 
women. 

Today it is significant that we do 
this special order because it is the 50th 
anniversary of the gentleman from 
Mississippi, Mr. JAMIE WHITTEN, who 
chairs the Appropriations Committee 
from whence this bill has come. 

So again I use this as a way of strong 
encouragement that we come out with 
a very strong vote tomorrow on this 
bill. 

Mr. WYDEN. Mr. Speaker, I thank 
my colleague, and will just wrap up by 
saying that we all know about appro
priation bills and examining them with 
charts and graphs and figures and lots 
of small print and cold type, but I have 
always felt that what budgets really 
are all about is an expression of the 
values and the priorities we have in our 
country. 

If the Members vote yes tomorrow on 
the Labor-HHS legislation we will have 
a chance to make a new priority for 
health services and health research for 
women. 

Mr. Speaker, I want to thank my col
league, the gentlewoman from Mary
land, for her excellent testimony and 
for the years of advocacy that she has 
put in on this important issue, and 
again thank our colleague, the gen
tleman from Texas, for letting us go 
out of order. 

FIRST ANNIVERSARY OF FAILED 
BUDGET AGREEMENT 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen
tleman from Texas [Mr. DELAY] is rec
ognized for 60 minutes. 

Mr. DELAY. Mr. Speaker, I come to 
this well this evening with a rather 
heavy heart because I come to this well 
mourning an anniversary. I say mourn
ing an anniversary because today is the 
anniversary of the signing of the budg
et agreement of last year. On Novem
ber 5, 1990, the President of the United 
States signed the budget agreement of 
last year. We have had a year to look 
at this budget agreement. Most of us 
have seen the problems created by it. I 
just want to take a few minutes to 
hopefully bring this House up to date, 
because this House seems to have a 
very short memory. It cannot think, 
number one, long term except in terms 
of 2 years. That is long term for his 
body, and usually memory gets even 
shorter because no one seems to talk 
about the budget agreement of last 
year on that side of the aisle. We all 
seem to have forgotten, but I am here 
to try to remind the House that it hap
pened. It was devastating to our econ
omy, and more important than any
thing, it has cost Americans their jobs. 

To refresh the memory of my col
leagues, Mr. Speaker, I just want to 

point out why we had the budget agree
ment. We have the budget agreement 
because in 1985 we passed spending dis
cipline in this Congress called Gramm
Rudman-Hollings. It was not perfect. It 
had its flaws, but by and large it 
brought discipline to this House. In 
fact, as a percent of the gross national 
product, the deficit fell to 3 percent of 
GNP by 1989, which is rather unfortu
nate because now at this time of the 
year because of the budget agreement, 
the deficit as a percent of GNP went up 
2 percentage points in 1 year to 5 per
cent of GNP; but Gramm-Rudman 
brought some discipline. 

Now, granted this House and the 
other body over the period of 4 years 
since 1985 tried to circumvent Gramm
Rudman, the discipline and the hard 
decisions that had to be made to cut 
spending brought on by Gramm-Rud
man. They tried to circumvent it by 
coming up with real cute litle designs, 
but by and large it held spending in 
check, but come the spring of 1990, all 
of a sudden because of these little she
nanigans that were going on trying to 
circumvent Gramm-Rudman, we found 
ourselves faced with a $100 billion se
quester in spending facing us for the 
year 1991. In other words, we would 
have to make massive hard decisions to 
come up with the hundred billion dol
lars in less than one year; something 
that many of us were looking forward 
to because that kind of process, mak
ing those kinds of priorities were 
things that we had been calling for, or 
I had been calling for ever since I came 
to this House, Mr. Speaker; but the 
Congress and the President were faced 
with a hundred billion dollar cut in 
spending. They want to try to avoid 
that, so they called for a budget sum
mit. 

Now, in order to get the President of 
the United States to the table, the 
Democrats insisted that he lay taxes 
on the table, which caused a lot of 
problems later, but the point being 
that, first calling the budget summit 
together was a way of circumventing, 
once again, the hard choices that we 
should have made in coming up with 
the hundred billion dollars in spending 
cuts; and second, the most important 
part of this, is that in order for a sum
mit to happen, the President of the 
United States had to lay increasing 
taxes on the table as a discussion item. 
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I and some of my colleagues, some of 

them here on the floor today, decided 
that this was a potential disaster for 
this country, that we could see in the 
future higher taxes, higher spending 
and higher deficits because we know 
from history-and we will point this 
our later-we know from history that 
no budget summit, no budget summit 
has given us lower deficits. There have 
been many budget summits. 

Indeed, every budget summit that we 
have had since 1980 has increased 

spending, increased taxes and increased 
the deficit. So we knew what the his
tory was, that this budget summit of 
1990 was very dangerous. We went right 
to work and we had a methodical proc
ess of trying to fight, especially, in
creasing taxes and trying to come up 
with a budget that lowered spending 
without raising taxes, thereby truly 
lowering the deficit. 

We created an organization under the 
Republican Study Committee called 
the Republican Study Committee Ac
tion Team, just six Members of Con
gress working day in and day out, plod
ding along, being persistent, opposing 
this budget agreement that was ulti
mately signed a year ago today. 

I just want to remind my colleagues 
of some of the things that my col
leagues and I pointed out during the 
debate, once the budget agreement 
came to the floor of this House. 

I remember very distinctly-and in 
order to make sure I remembered dis
tinctly, I went back to the CONGRES
SIONAL RECORD of October 3, 1990, 
where, in my speech on the floor, I 
tried to convince my colleagues that 
this agreement would impose economi
cally destructive, newer and higher 
taxes at a time when the economy was 
slipping into a recession. 

I quoted the U.S. Chamber of Com
merce at the time that the summit 
agreement would cost 200,000 jobs in 
1991 and reduce employment by 400,000 
jobs in 1995. I also reminded my col
leagues at the time that, if we raised 
taxes, increased spending and increased 
the deficit in the face of a recession, 
the recession would be deeper and 
longer than we expected. 

Well, I was wrong, I was wrong be
cause I was being very optimistic. In
stead of costing the economy 200,000 
jobs in 1991, let me quote the Depart
ment of Labor: 

At the time I made that statement, there 
were 119,484,000 Americans employed in the 
United States. One year later there are 
118,789,000 Americans employed in the United 
States. The budget summit did not kill 
200,000 jobs, it has k1lled almost 700,000 jobs 
so far. 

We said that the recession would go, 
if we did this, the recession would be 
longer and deeper. Not only were we 
wrong there because we were a little 
optimistic, thinking that the recession 
would bottom out in the summer and 
start back; we were told at the time, I 
remember distinctly, that the director 
of the Office of Management and Budg
et told me, "Oh, listen, recessions only 
average 11 months, and this recession 
won't go past 11 months." 

Well, if I am adding correctly, we are 
in the 15th month of this recession, the 
15th month of slow or no growth; peo
ple are losing their jobs and the econ
omy does not look like it is going to 
climb out with any strength whatso
ever. In fact, there are people suggest
ing that we would come out of the re-
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cession for a quarter or two and be 
right back into one or, at the very 
best, the economy would be anemic. 

I hate to be the one to say "I told 
you so," but I told you so. 

We came to this floor time and time 
again, trying to convince our col
leagues, Mr. Speaker, that you just do 
not raise taxes in the face of a reces
sion, that this agreement was not a 5-
year agreement; that this was instead 
a 1~year agreement because this body 
only thinks of long term as 2 years. 

We were proven pretty right on that 
score, too, because the first vote taken 
in this House in January, when we all 
came back and were sworn in, the very 
first vote busted the budget agreement 
because we changed the procedure 
where the OMB would be the score
keeper on the budget, we changed it 
back to CBO. 

Mr. Speaker, I yield to the gentleman 
from Missouri [Mr. HANcocK]. 

Mr. HANCOCK. I thank the gen
tleman for yielding. 

Mr. Speaker is the gentleman telling 
me, do I understand that right after we 
went back into session, that we undid 
everything that we had attempted to 
do with the budget sumrn.i t by chang
ing the way the expenses are scored? Is 
that what we did? 

Mr. DELAY. That is exactly what we 
did. I do not know that you could 
stretch it to say we undid everything, 
because the spending caps-and we will 
get to that in a minute-are still in 
place. But we did bust the budget 
agreement on the first vote that this 
House took. 

Mr. HANCOCK. We took the scoring 
away from the Office of Management 
and Budget and put it back into the 
Congress, and actually the negotiation 
was that the scoring would be done by 
the administration, am I correct? 

Mr. DELAY. The gentleman is cor
rect, absolutely; that is absolutely cor
rect, thereby busting the budget agree
ment. 

Mr. HANCOCK. And if I recall, that 
happened the day that they swore in 
the new Congress? 

Mr. DELAY. When they swore in the 
new Congress, that is right. 

Mr. HANCOCK. And then the next 
vote was to undo one of the key parts 
that the President, when he supported 
a tax increase to be able to get the 
budgetsummit--

Mr. DELAY. That is exactly right. 
Mr. HANCOCK. It seems odd, the fact 

that that could happen and there was 
not more turmoil or more news media 
coverage back in January to stress 
that fact, to kind of cover at least-at 
least give a 11 ttle bit of coverage to 
that. I remember talking about it, but 
the news media did not even talk about 
it, as I recall. Does the gentleman re
call? 

Mr. DELAY. I do not think the Na
tion was rightly informed by the news 
media that the budget agreement that 

we fought on for over 6 months was 
violated on the first vote taken by this 
body. 

Mr. HANCOCK. I thank the gen
tleman. 

Mr. DELAY. I thank the gentleman 
for his questions. 

Mr. Speaker, the gentleman just em
phasizes what we are talking about, 
this budget agreement is not a long
term agreement, it is not a 5-year 
agreement. We have already busted it 
several times. 

Mr. Speaker, I have to give credit to 
the other side of the aisle when they 
criticized the President for busting the 
agreement-! should not use the term 
"busting the agreement"-busting the 
spending caps because of emergencies, 
and there were emergencies that the 
President felt were important to pay 
for and he asked for changing the 
spending caps because of those emer
gencies. But the point is that the appe
tite of this Democrat-controlled Con
gress has been whetted at all, it has 
not been diminished or decreased at 
all. 

Bill after bill after bill has been in
troduced in this House and brought to 
this floor that bust the budget agree
ment, that increase spending, and the 
appetite is still there. 

Mr. Speaker, I yield to my good 
friend, the gentleman from North Caro
lina. 

Mr. BALLENGER. Mr. Speaker, I 
would just like to advise that the 
speakers that we had just previous to 
this special order spoke of a very good 
idea of trying to help women's issues 
and so forth. We are going to vote to
morrow on the Labor/HHS budget. 

I think everybody recognizes that 
women's health issues are very impor
tant and so forth. But what was not 
mentioned in the discussion that they 
had and which fits perfectly with what 
the gentleman from Texas just said is 
that this Labor!HHS budget that is 
coming up tomorrow is $21 million 
more than the budget was last year, a 
12-percent increase in one part of our 
budget. Can you imagine what this 
great and wonderful body here is doing 
about worrying about the caps and so 
forth? I think once we pass all of this, 
I think we are going to find that we 
have blown it everywhere, even in 
areas--it reminds me a little bit of, and 
I am sure the gentleman must have 
worked on United Fund back home, 
when everybody would come up and 
say, "We have this wonderful idea for 
the Girl Scouts, Boy Scouts, Red 
Cross," and each one of them wants a 
50-percent increase. Then you sat 
down, as a very serious person, and 
said, "We will allow you 2 percent or 3 
percent." 

Mr. Speaker, if I am not mistaken, it 
was the group of the gentleman from 
Texas [Mr. DELAY] who said if we could 
hold our expenditures to 4-percent 
growth, that we did not need the budg-

et summit agreement, we could actu
ally work around with a 4-percent 
growth, holding everything to 4 per
cent and make it go. 
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But this body does not know how not 

to spend. It is just that I think we 
would call it-alcoholism is for people 
that are addicted to alcohol. I do not 
know what it is called when someone is 
addicted to spending money. But I just 
wanted to add that we are continuing 
to do it, and we will continue to do it 
again tomorrow. 

Mr. DELAY. Spendoholism I think is 
the term the gentleman is looking for, 
and I appreciate the gentleman point
ing that out because he brings up a 
very real point that most Americans 
are not aware of and have yet to under
stand, that we do not control this body. 
The Democrats control this body, and 
they control it in such a heavy-handed 
way that they have shut down, vir
tually shut down, any opportunity to 
Republicans to offer substitutes and 
offer amendments. 

Indeed the gentleman reminded me, 
and I am glad he did, that we have a 
budget; we had several budgets. The 
Republican Study Committee has a 
budget that was called the 4-percent 
solution, which was, I thought, rather 
unique and not so drastic as Members 
seemed to think. It simply said, "You 
could increase spending by 4 percent, 
but no more, no more than the increase 
in inflation." 

In fact, we went back to the drawing 
board, spent many, many hours work
ing with our Republican colleagues and 
came up with a substitute that missed 
the mark of a $500 billion reduction in 
deficits by, I believe, only $50 billion, 
and we had a budget that we wanted to 
bring to the floor that would have 
given us over a 5-year period a $450 bil
lion reduction in the deficit and not 
raise one dime of taxes to do it. Yet the 
Democrats would not allow us to bring 
it to the floor. 

Mr. BALLENGER. Mr. Speaker, is 
the gentleman saying basically that we 
had a good budget package that we 
could prove worked, and this body, 
which is run by Democrat leadership; 
they tell us what we can vote on, which 
bills can come up and so forth; is the 
gentleman saying that we never even 
had a chance to vote on that budget? 

Mr. DELAY. The Committee on Rules 
forbade us from bringing our Repub
lican alternative to the floor, our Re
publican alternative to the budget 
agreement to the floor for a vote, 
would not even allow us a vote on an 
alternative way of reducing the deficit 
by cutting spending and not-not even 
cutting spending, cutting the growth. 

Mr. BALLENGER. Exactly. 
Mr. DELAY. Cutting the increase in 

spending, but would give us a $450 bil
lion deficit reduction over 5 years with
out raising a dime in taxes. 
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Mr. BALLENGER. If I may just in

terrupt the gentleman for just a sec
ond? 

I wrote about the budget to the news 
media. Of course we do not seem to get 
very good coverage, and they came up 
with the Ballenger budget. It was not 
mine, it was yours; in fact, ours to
gether. But when I sat down and ex
plained it to them, they actually did an 
op-ed on the front page of the Char
lotte Observer-not front page, edi
torial page, and, when it was all 
through, being the good news media 
that they are, they said, "Well, where 
did you get your budget projections 
from?," and, when I said we were using 
the same projections that the Demo
crats had used, they said, "Well, obvi
ously it's rosy, and you can't count on 
it," and so forth and so on. But when 
the Democrats used those same projec
tions, nobody got hurt at all. 

It is kind of strange. 
Mr. DELAY. I think it is very 

strange, and it is really unfortunate, 
but I think the American people, Mr. 
Speaker, need to understand that there 
are alternatives, there are amend
ments, that we propose on a regular 
basis but are not allowed to bring them 
to the floor of this House because of 
the party in control of this House, Mr. 
Speaker. 

But I just want to quickly point out 
the results of this budget agreement 
that are now coming in and have been 
coming in since the beginning of the 
summer, and I think some of them are 
very poignant. 

In fact, just today the Tax Founda
tion released an issue brief that I think 
really cuts to the point of this issue. 
First off, this is an issue brief dated 
November 1991 entitled "Budget Deal 
Perpetuates Fiscal Failure," by Paul 
G. Mersky, who is director of fiscal af
fairs at the Tax Foundation, and basi
cally what this issue brief is about is it 
compares all the budget summits since 
1982, and the results of those summits, 
and I referred to this issue brief earlier 
when I said no budget summit, no 
budget summit, has reduced spending 
or reduced the deficit. Indeed every 
budget summit has increased taxes 
above that projected, has increased 
spending above the projected spending 
reductions, and indeed every budget 
summit has increased the deficit tar
gets by more than projected. 

But they make a very interesting 
point, if my colleagues will just bear 
with me just for a minute. It makes a 
very poignant, a very poignant, look 
back at OBRA 1990, which is the Omni
bus Reconciliation Act of 1990. The 
budget agreement is what we are talk
ing about, and it says, and I quote: 

The product of intense and prolonged budg
et summitry between President Bush and 
congressional leaders, the Omnibus Rec
oncil1ation Act of 1990, OBRA, promised $500 
billion in deficit reduction over 5 years, but, 
after only 1 of those 5 years, has passed. 

After only 1 of those 5 years has 
passed. 

It is already clear the United States is in 
store for the three largest annual deficits in 
history. For the entire 5--year period, gov
erned by the agreement, an estimated $1.08 
trillion will be added to the national debt. 
Last year's agreement contained a little
known provision that boosted the Federal 
debt limit more than a trillion dollars, to 
$4.145 trillion, but at our current pace of def
icit spending the debt ceiling will be sur
passed before 1993, forcing the statutory debt 
limit to be increased once again. 

Mr. HANCOCK. Mr. Speaker, will the 
gentleman yield? 

As my colleagues know, there is an
other i tern that is not calculated or is 
not included in the gentleman's cal
culation, and that is the contingent li
abilities which the American public, 
really the majority of them, are not 
told about. They are not informed 
about it. 

Now for instance, when President 
Bush was sworn in 3 years ago, his 
State of the Union Message, he did not 
recognize at that time that he was 
going to pick up a potential $500 billion 
on the savings and loan. Now we are 
looking at other contingent liabilities, 
like, for instance, a lot · of the SBA 
loans, guaranteed loans, FmHA, all of 
these, the veterans loans, that may 
come back. The contingent liabilities 
of the civil service retirement pro
grams. Even the congressional retire
ment programs are pretty substan
tially contingent liabilities. That has 
been estimated, as the gentleman men
tioned, at a figure of 4.145 I believe, or 
125? 

Mr. DELAY. That is correct. 
Mr. HANCOCK. That has been esti

mated by a Tax Foundation as being 
close to four times as much money 
that could come home to haunt us at 
any time. 

Mr. Speaker, it is time that we ad
dress that, and it is going to have to be 
done by a Congress that recognizes 
that we cannot continue to budget 
backwards, and by budgeting back
wards what I mean is we decide in the 
Congress what we are going to spend. 
Then we decide who is going to pay for 
it. We have to start budgeting like any
body else has to budget, except an or
ganization that has the power of the 
printing press, and that is to decide 
where the money is going to come 
from, and then determine how do we 
live within that amount of money. 

So, backward budgeting is part of our 
biggest problem. 

Mr. BALLENGER. I would like to 
just bring up kind of an aside. The gen
tleman was a businessman before he 
came, the other gentleman was a busi
nessman before he came, I was a busi
nessman before the gentleman came. 
Now suppose the gentleman had 435 
employees that went out and were 
going to do a job for him, and they sold 
and made all the arrangements, and 
they made a $1 trillion mistake, like 
the numbers that were just mentioned. 
What in the world would the economic 

system-the gentleman, as a business
man, what would he do with those 435 
employees? Not all of them partici
pated in this terrible disaster that we 
created here, but say the majority of 
them. I know it had to be a majority, 
or we would not be in this situation. 

I ask, "What would you, as the stock
holders of our great business here, 
namely the U.S. Government, the Unit
ed States of America, stockholders, 
being the voters, .if you were to find 
out as a voter that I had a group of 
people that really messed up the future 
as far as my grandchildren and my 
great-grandchildren to come by a tril
lion dollars?" 

Mr. Speaker, it seems to me I would 
get rid of the management, and, unless 
I am mistaken, the management is not 
us Republicans, the majority of whom 
voted against this bill. 
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Mr. DELAY. The vast majority, over 

two-thirds of the Republicans, voted 
against these agreements. 

Mr. HANCOCK. It seems that some
where in the back of my mind, I, as an 
American voter, would do my best to 
replace the Members that did this deal, 
and I hope the American people, some 
of them, are watching and might decide 
that that is a good idea. 

Mr. DELAY. I think they really have 
to understand what is going on here 
and who is responsible and take action 
against them. You are absolutely right. 
If it were my business, I would fire any 
of those that made that kind of mis
take if I could last long enough and re
cover my company in order to stay 
afloat by firing them. 

Mr. DUNCAN. Mr. Speaker, will the 
gentleman yield? 

Mr. DELAY. I am happy to yield to 
the gentleman from Tennessee [Mr. 
DUNCAN]. 

Mr. DUNCAN. Mr. Speaker, I had not 
intended to speak on this special order, 
but I just want to commend the gen
tleman from Texas [Mr. DELAY] for 
taking this special order to point out 
what has become a very, very serious 
problem in this Nation, and that is 
that the so-called deficit reduction 
package of last year was indeed not a 
deficit reduction package at all. In 
fact, I think, as you have previously 
mentioned, the deficit is going up and 
going in the opposite direction. The Of
fice of Management and Budget, OMB, 
recently had to revise its estimate for 
the 1992 deficit upward to $348 billion. 
The Congressional Budget Office has 
estimated an even higher deficit, $375 
billion. This comes on top of a national 
debt that, as the gentleman has point
ed out, is now over $4 trillion. It just 
boggles my mind. It is hard for me or 
&ny of my constituents to understand a 
figure like $4 trillion, but we can un
derstand or possibly understand that 
this fiscal year the Federal Govern
ment will lose approximately $1 billion 
a day, losses of a billion a day. 
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These are figures that would have 

shocked people like John Kennedy and 
Lyndon Johnson, who were considered 
very, very liberal for their time, and 
yet we are still spending like there is 
no tomorrow. Senator ERNEST HoL
LINGS, a very respected Member of the 
other body and a respected member of 
the other party, sai~ in regard to an 
appropriations bill recently, "Some 
day we have to wake up around here 
and realize that we are in deep trouble 
financially in this country." 

Yet, just for one small example, one 
of my committees is the Committee on 
Interior and Insular Affairs. Every 
week we approve new studies and new 
buildings and new parks and new visi
tors centers that involve millions and 
millions of dollars. A couple of weeks 
ago we went in for a hearing and they 
wanted $450,000 to do a new study of an 
Indian artifact center in Oklahoma 
City. I know what will happen in a few 
months. That study will come back and 
they will ask for a $50 million or $60 
million center to house these Indian 
artifacts. 

I asked the question at that point. I 
said, "If this center is so needed, why 
can the State of Oklahoma not pay for 
it?" I said, "I know what the answer 
will be. The answer will be that the 
State is strapped for funds." That .is 
true. All States are strapped for funds, 
but there is no State that is in as bad 
a financial shape as is our Federal Gov
ernment. So one of the reasons for this 
Indian artifacts museum was, they 
said, it would improve tourism in Okla
homa City. I said, "If that is the cause, 
why cannot the city of Oklahoma City 
pay for it?" I know what the answer 
will be, that the city is strapped for 
funds. I know that is true, but there is 
no city, with possibly one or two excep
tions, which is in worse financial shape 
than is our Federal Government. 

If the people of this country do not 
wake up and realize what is going on, 
we are going to cause a crash like this 
country has never seen before, or at 
least a very severe economic problem. 
Frankly, as the gentleman from North 
Carolina [Mr. BALLENGER] pointed out 
a while ago, there will be no significant 
changes in the spending and the direc
tion that this Congress is taking this 
country unless and until more conserv
atives are elected to Congress. This 
Congress today is the most liberal Con
gress that has ever been in the history 
of this country. There is little dis
agreement about that. Some people 
think it is good, and some people think 
it is bad, but without any question it is 
the most liberal Congress this country 
has ever had. 

I simply wanted to commend the gen
tleman from Texas [Mr. DELAY] for 
taking this time to point out what has 
become a very, very serious problem in 
this Nation. 

Mr. DELAY. I thank the gentleman 
from Tennessee. 

Let me just make one quick point, 
because the gentleman has raised it. It 
is very difficult for the American peo
ple to understand $1 billion, or even $1 
million, and put it in perspective. Let 
me just try and put it in quick perspec
tive. 

Because of this debt that we are run
ning up, over $4 trillion, the net inter
est payments, just the interest pay
ments on this debt, not talking about 
the contingency liabilities that the 
gentleman from Missouri [Mr. HAN
coCK] brought out but just the interest 
on our stated debt, will cost over $200 
billion in 1992. This amounts to 15 
cents of every taxpayer dollar sent to 
Washington, DC will go to the interest, 
to pay the interest, and will cost the 
typical family of four $2,238 in 1992; 
$2,238 for every family of four, just to 
pay the interest, that is just the inter
est, on the debt. 

Mr. DUNCAN. Mr. Speaker, I would 
like to make one other point before I 
sit down. Some people are criticizing 
the taxpayers for being stingy or what
ever. Almost 47 percent, over 47 percent 
of the average person's income now is 
going to pay his or her State, Federal, 
and local taxes. The families of Amer
ica have been pushed to the limit. They 
are paying all this money in taxes. 
They have very little left over to buy 
food and housing and so forth, and all 
the necessities of life. 

William Murchison, a syndicated col
umnist, said not long ago, "There is no 
shortage of Government revenues. 
There is a surplus of Government ex
penditures." What is often left out of 
the debate in these questions is the 
fact that Government spending at all 
levels has gone up about three times 
the rate of inflation over the past 10 
years. We have got to curb this exces
sive, greedy appetite of government 
and let the :People have control of their 
money once again. 

Senator PHIL GRAMM, the Senator 
from Texas, spoke in my State of Ten
nessee a few weeks ago. He said some
thing that impressed me very much. He 
said, "The Democrats believe that we 
should have more spending on edu
cation, housing, nutrition, medical 
care." He said, 

You know what, I agree with them. But the 
difference is, who do you trust to do that 
spending? Do you trust the Congress and the 
bureaucrats to do that spending, or do you 
trust the families of America to do that 
spending? If we leave more money in private 
hands and in the hands of the families of 
America, do you know what they will spend 
it on? They will spend it on better housing, 
better education, better medical care, better 
nutrition. That is the secret to turning this 
economy around, getting more money into 
the private sector and into the hands of 
American families, and especially the middle 
income families. 

Mr. HANCOCK. Mr. Speaker, will the 
gentleman from Texas [Mr. DELAY] 
yield to me to ask a question of the 
gentleman from Tennessee? 

Mr. DELAY. I am happy to yield to 
the gentleman from Missouri. 

Mr. HANCOCK. The gentleman from 
Tennessee mentioned in his statement 
having to do with the appropriations 
on the Committee on Interior and Insu
lar Affairs. I wonder if it could be ex
plained to me how we can appropriate 
$12 billion for the International Mone
tary Fund and not spend any money? I 
have not got that one figured out yet. 
I keep hearing that we can appropriate 
$12 billion and not spend any money. 
Could that be explained to me? 

Mr. DUNCAN. I thank the gentleman 
from Missouri for raising that point. 
As the gentleman knows, that has been 
sort of a pet peeve of mine or some
thing that I have spoken about on the 
floor several times, because that is not 
some minor appropriation, that is S12 
billion, a $12 billion increase in the 
U.S. share or U.S. contribution to the 
International Monetary Fund, and that 
happens to come through another com
mittee on which I serve, the House 
Comrni ttee on Banking, Finance and 
Urban Affairs. 

E.J. Cutler, the main foreign affairs 
columnist for the Scripps-Howard 
newspaper chain, said in a column on 
September 23, "The plan is that this 
money will be used for humanitarian 
reasons to aid starving Russians," but 
he said, ''Actually none of this money 
will go to feed starving Russians. In
stead, this money will be used to bail 
out big banks in Tokyo, Paris, London, 
Frankfurt, and other places around the 
world." 
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What I have said repeatedly in here is 

my people do not mind helping people. 
We do not want to see people go hun
gry. But my people do not want the 
United States to spend $12 billion to in
crease our share of the U.S. contribu
tion to the International Monetary 
Fund to bail out big banks in Tokyo, 
Paris, London, and places like that. 

Now, you raise the point how can we 
say it is not an appropriation? Those 
who have supported this, which unfor
tunately include the administration, 
say that it has no budgetary impact. 
The way they say · that is because we 
get back PDR's, preferred drawing 
rights, on the International Monetary 
Fund. 

But these are loans made to Third 
World, severely depressed, underdevel
oped countries. These are loans that 
could not be repaid if times got hard. 
These are assets that no country would 
buy if we got in financial trouble in our 
own country and needed to sell them. 

So this is a very, very bad invest
ment for the American taxpayer. It is 
just typical of the kind of investments 
that this Congress has made. It was 
part of a $37 billion foreign aid author
ization bill that we fortunately and 
surprisingly voted down in the House 
last week, and that was probably the 
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most pleasant surprise I have had since 
I have been serving in Congress. 

Mr. HANCOCK. In other words, you 
are saying that these preferred rights 
would be similar to trying to collect a 
note from somebody that is bankrupt. 

Mr. DUNCAN. It would be trying to 
collect a note from somebody who just 
could not pay. That is correct. 

Mr. HANCOCK. In other words, we 
are going to appropriate, and this is 
part of the whole process we are into 
here, and exactly what this is all 
about. We are going to loan $12 billion 
to a bank that is not solid at all. In 
other words, it is money that dis
appears, and with a promise they are 
going to pay us back, which they can
not pay. 

Mr. DUNCAN. That is correct. Syn
dicated columnist Pat Buchanan has 
pointed out several times that the 
World Bank and International Mone
tary Fund have been severely criticized 
for excess! ve salariel:3 and benefits for 
their employees, wl....:.ch include mem
bership in a private country club, their 
own country club in Montgomery 
County, MD, called Bretton Woods. 

Mr. DELAY. It is not membership, 
they own the club. 

Mr. DUNCAN. They give each of their 
employees $5,240 a year to send their 
children to private schools, all kinds of 
excessive benefits. The feeble excuse 
we give for having to do this is that we 
only have 20 percent or one-fifth of the 
membership of the Board of the World 
Bank and International Monetary 
Fund. So we vote against these things, 
the United States does, but we are al
ways outvoted by other countries. 

Mr. HANCOCK. Since we are looking 
at congressional perks, maybe we 
ought to look at those perks. 

Mr. BALLENGER. One of the things 
lacking is the American people's abil
ity to see what is going on up here. 
Like you and I are wearing a black arm 
band, or we were. I think yours is off 
now. We are both wearing dark suits, 
which is a little bit like the way Con
gress covers up what goes on up here. 
As long as you wear dark suits and 
dark arm bands, few people can notice 
what is going on. 

If I might, one thing I would like to 
bring up, especially since the gen
tleman from Texas had a special order 
concerning one of the great arrange
ments in that fabulous budget process 
that we had, that we signed, and that 
was the area of one of the major things 
that the Democratic leadership got out 
of this whole thing, was we have to 
soak the rich. We have got to do some
thing. If we are going to pass tax in
creases, we have to soak the rich. 

So a big deal was to slap a luxury tax 
on. Remember what we went through 
explaining to the American people that 
here we put in this fabulous luxury tax 
to soak the rich? 

Being the practical body that this 
place is, they did not have the slightest 

idea that the rich would not be hurt by 
this at all. In fact, we put a tax on 
yachts, obviously, yachts, planes, jew
elry, furs. 

What happened? The rich did not get 
soaked at all. The rich are intelligent 
people. They did not get rich by throw
ing money away. 

What they did was they quit buying. 
The fabulous tax it was going to 
produce, I think $20 million and so 
forth, has turned out to be a complete 
negative. Just in the yachts alone, over 
19,000 people have lost their jobs be
cause the rich decided not to buy. 

You can still go buy a yacht in Japan 
or Europe, but nobody is going to buy 
a yacht in this country. So in my little 
State of North Carolina, over 10,000 
lost their jobs, manufacturing yachts 
for these rich folks that we were going 
to soak. 

Now we have got 10,000 people that 
are not only not paying any income 
tax, but not paying any Social Secu
rity tax. Half of them might be on wel
fare. This was one of the genius ideas 
in that great budget package that a 
group of us fought. 

Mr. DELAY. The gentleman is so 
right in talking about losing jobs. I did 
it in a general way. The 10,000 that the 
gentleman lost, the 10,000 jobs that the 
gentleman lost in North Carolina is 
only 10,000 out of over 700,000 jobs that 
have been lost this year as a result of 
this budget agreement because we are 
in a recession and there were other 
items. 

Some Members say you cannot blame 
it on the budget agreement because we 
have the S&L deposit insurance protec
tion of depositors and we had Desert 
Storm. But the S&L was the result of 
the same sort of economics. 

The S&L problem was the same sort 
of economics that we are talking about 
here. The reason we are in the reces
sion, and I reject the notion you can
not have continuous growth and sooner 
or later you are going to have a dip in 
the economy, I reject that notion. You 
will have a dip in the economy when 
external forces force people to make 
decisions that stop them from buying, 
stop them from investing, stop them 
from expanding their business, stop 
them from creating jobs. 

When you have external forces, the 
Government in this case, just abso
lutely screwing down, screwing down 
on the thumbs of American business
people, entrepreneurs, then you are 
going to have these recessions. 

Then while you are screwing down on 
the thumb, you take a big hatchet and 
chop off the thumb at the same time as 
we did with the budget agreement of 
last year, and you get the results we 
have. By the way, there has been a 
study that suggests that we would be 
better off with a recession like we had 
in 1982, because at least at the end of 
that recession we had a big rebound in 
growth in the economy. We are not 

going to have the rebound, when and if 
we get a rebound in this recession, that 
we had in 1982. In fact, they call that 
the growth cap. That is going to cost 
almost $3,000 in the standard of living 
for a family of four. Three thousand 
dollars lost in the standard of living for 
a family of four because we are not 
doing anything to allow us to rebound 
into the area of around 5-percent 
growth. 

Mr. BALLENGER. What really bugs 
me, and I have said it before on this 
floor, is when I came here the greatest 
thing we were supposed to do was make 
our businesses in this country more 
competitive. We have to do everything 
we can to make us more competitive, 
to create new jobs, and so forth. 

The first 3 or 4 years actually was 
that way. Then the people that con
trolled this place decided, you know, it 
was about time that businesses had too 
much freedom. Maybe they had some 
money that was misspent. But we have 
to restrict what they are doing. 

Ever since I have been here, the last 
3 or 4 years, the basic idea here is we 
have got to put more restrictions on 
business, we have got to put more costs 
on business. Forget about whether we 
are competitive with the Japanese, and 
so forth. 

A real example I think explains it 
best, is when all those people lost their 
jobs in the yacht business, one of the 
yacht companies had a plant in Jack
sonville, FL. So what did they do? 
They went bankrupt and they closed 
the plant. Immediately the Japanese 
came in and they bought that plant. 
What are they doing? Manufacturing 
boats to ship to Japan. 

We were far and away the leaders in 
the technology of building the best 
yachts in the world. We had a plus on 
our foreign exchange in everything. It 
was one of the best things we had 
where we were competitive throughout 
the world. 

We in Congress, actually destroyed 
that business, and we have been trying 
for the last year at least, at least most 
of last year, trying to persuade this 
body that if you take that tax off, it is 
not going to cost you anything. The 
tax is not producing any money, so 
why not give these people a chance to 
go back to work? 

Well, Congress does not want it that 
way. 

Mr. DELAY. I appreciate the gen
tleman bringing up the point, because I 
want to expand on the point and get 
down to the bottom, and that is the 
American family. The gentleman from 
Tennessee mentioned earlier that 47 
percent of the American family's in
come goes to pay State, local, and Fed
eral taxes. That is very true. 

But what he did not mention was 
what the gentleman was just mention
ing, is what does regulation cost the 
American family? It is hard to esti
mate, because all these regulations 
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that the gentleman was talking about, 
including the luxury tax that maybe 
you and I do not pay directly, but we 
pay indirectly, we have import quotas 
on certain imports that raise the cost 
of goods. We have environmental regu
lations. Maybe they are good, maybe 
they are not. 
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You have to look at them as a cost of 

living that we have environmental reg
ulations on automobiles, for instance, 
that have raised the cost of auto
mobiles at least $1,500 more than if we 
did not have those regulations on the 
automobiles. We just go down the line. 
That is the Federal level. 

If we go to the State level, there is li
censing regulations that raises the cost 
of doing business. If we get to the local 
level, we have zoning regulations, 
maybe good, maybe bad, but they are a 
cost to the American family. 

In fact, I have seen estimates as high 
as 60 percent of a family's income goes 
to government costs directly or indi
rectly. I have seen estimates as low as 
52 percent of a family's income goes to 
government costs directly or indi
rectly. Even if it is the lowest esti
mate, 52 percent, that is an incredible 
notion to think about. And the Amer
ican family, Mr. Speaker, ought to 
think about it. 

Over 50 percent of a family's income 
goes to government in one way or an
other. You would think, you would 
think that if you had an item that was 
taking over 50 percent of your income, 
you would pay attention to that item, 
that you would be involved in watching 
how and hopefully keeping the costs 
down as much as possible. You would 
think you would spend a little time 
each week watching how these costs 
are put on you and how it takes more 
of your income. Yet the family, the 
American family does not see it that 
way, unfortunately, because if they did 
see it that way, and they would only 
spend an hour a week, just an hour a 
week being involved in one way or an
other in politics, one way or another, 
they would see a much different world. 
We would see a much different country. 

Mr. BALLENGER. There is a point 
that the gentleman was leading up to 
in his statistical analysis that of all 
the budget agreements that have come 
along, we have never reduced the 
spending. We have increased taxes and 
increased spending. Unless I am mis
taken, when Ronald Reagan first tried 
in 1982, he was trying to work out 
something, this great and wonderful 
body here in Congress promised him a 
certain amount of cuts in operating, in 
government itself. But they never pro
duced. Congress itself does not know 
how. It has never learned how to' cut 
anything. 

Mr. DELAY. That is a great point be
cause every budget agreement, as 
pointed out in this study by the Tax 

Foundation, shows that every budget 
agreement had tax increases in it but 
they were always linked to pledged 
spending reductions in future years. In 
other words, every time taxes went up, 
unfortunately our President, and I love 
him to death, Ronald Reagan would 
give in to taxes because the Democrats 
promised spending reductions. Every 
one of them that he was for, the Demo
crats promised a spending reduction 
that never materialized. 

Now, there were reductions in the in
crease in spending, but real spending 
reductions never materialized. There
fore, we had this huge increase. There 
is an old saying, taxes are forever, but 
spending cuts seems to be put off year 
after year after year. So we have had a 
huge influx of revenues. Revenues over 
the 10 years of the 1980's went up 78 
percent, yet spending doubled, went up 
100 percent. Spending went up 100 per
cent. 

Mr. BALLENGER. There is a statis
tic that I have used elsewhere where 
after the arrangements were made in 
1982, the income of the Federal Govern
ment increased at an average of sao bil
lion a year. Suppose that you have 
cost-of-living increases for Social Secu
rity and Medicare and Medicaid and 
suppose that uses up $40 billion of that 
sao billion in additional income, you 
still have $40 billion left. If somebody 
knew how to manage a budget and they 
figured that out, had 6 years to go at 
$40 billion, that is $240 billion that 
could have been applied to the deficit. 
But we never got there. Just like the 
gentleman says, over and over again, 
we continue to overspend. This body 
does not know how to not overspend. 

Mr. DELAY. If I may expand on that, 
I think it is a very viable point and it 
is a point about the budget agreement 
of last year ·and what the results were. 

I have two studies that point out the 
results of the budget agreement, what 
happened. And what happened was, in
creased taxes. We increased for the 
first time in the history of this country 
taxes as a percent. And the only way 
you can judge these things and com
pare apples to apples is usually done by 
a percent of the gross national product, 
a percent of our production in this 
country. 

For the first time in the history of 
this country, we are now paying Fed
eral taxes to the tune of 20 percent of 
GNP, our gross national product. And 
we will be 20 percent plus every year 
hereafter unless we do something about 
it. That is the first time in the history 
of this country. 

We normally run an average some
where between 15 to 17 percent of GNP. 
We are now at 20 percent of GNP. By 
this budget agreement spending was al
lowed to increase, under this discipline 
everybody seems to tout around here. 
We have these spending caps and spend
ing disciplines. 

Well, spending discipline allows you 
to increase spending 10 percent, almost 

twice the inflation rate. That is not 
spending discipline to me. And that is 
only on discretionary spending, de
fense, international spending. We did 
not do anything to entitlement spend
ing, did not have any discipline on en
titlement spending. 

In fact, entitlement spending and net 
interest payments, which we did not 
put a cap on either, on the debt, com
prised nearly 65 percent of our total 
outlays. Yet they are completely ex
empt from any spending caps. 

This is mandatory spending, which 
will be allowed to climb an average of 
over 8 percent annually through 1996, 
more than double the projected rate of 
inflation during the same period. 

So we did not put any discipline on 
entitlement spending, spending such as 
Medicaid, debt interest, unemployment 
compensation, food stamps and those 
kinds of things. There is no discipline 
on those areas. Yet Members on that 
side of the aisle run around and tout 
what these great spending restraints 
we put on the budget are. So we have 
raised the taxes. We have increased 
spending. 

The deficit is going through the roof. 
We have got about 10 minutes left here. 
I just want to point out this study, but 
it is an excellent study that shows ba
sically that the tax deficit relationship 
has remained fairly constant in recent 
years, with no evidence that the tend
ency of new taxes to stimulate new 
spending has decreased. 

If anything, the data of this study 
suggest a slight increase so that for 
every dollar of new taxes, we will have 
$1.59 of new spending, which is the 
total reason why the deficits are going 
through the roof. 

The paper by Mr. Mersky makes an 
interesting point. Every budget sum
mit, including the one that culminated 
in the budget agreement of last year, 
as I said earlier, has led to, it is a vi
cious circle that we are in. And we 
have got to break the circle. These 
budget summits lead to higher taxes, 
higher spending, higher deficits that 
run us higher in debt and give us high
er interest rates, that forces us to raise 
taxes, that allows higher spending, 
higher deficits, higher debt, higher in
terest rates that forces us into higher 
taxes. And it is a downward spiral that 
we have to break. 

I want to finish with this, and my 
colleagues can jump in any time they 
want. I just want to finish very quickly 
with this: We are not Johnny-come
lately's because every Member that has 
spoken on this floor during this special 
order, and many others, over 130 of 
them on our side of the aisle, under
stood at this time last year that we 
were headed for disaster with this 
budget agreement and we told every
body that this was so. And we just did 
not sit back and say, "It is sad, it is 
sad." 

We had alternatives. We mentioned 
earlier that we had an alternative to 
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the budget agreement that the Demo
crats would not allow us to bring to the 
floor for a vote. We have alternatives 
this year. There are several pro-growth 
packages, tax cuts that have been in
troduced as early as January of this 
year that have been pushed by Mem
bers of our side of the aisle, several 
packages, very well thought out, very 
strong packages that are based on 
strong economics. 
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Not only that, but there is an effort, 

as we speak, to design a budget for 
next year that is real spending, real re
ductions in spending, real disciplines 
on this body and no tax increases. Yet, 
it takes breaking the budget agree
ment. So that we do have alternatives. 

Hopefully someday we will have ei
ther a fair majority party that will 
allow us to bring our philosophies to 
the floor and present · to the American 
people for a vote. I mean, this is the 
party of fairness, the party of fairness 
that will not allow open debate, will 
not allow alternatives to their position 
to be brought to the floor of this House 
for a vote, will not even allow small 
amendments, in some cases amend
ments that have very little impact on 
the bills that are brought here. We do 
not have opportunities, because we are 
not the majority party. 

Mr. Speaker, we have the ideas. We 
have the economics. We understand 
what is important to the economy of 
this ·country. We have exhibited that 
time and time again, and hopefully 
someday the American people will hear 
it. 

Mr. BALLENGER. If the gentleman 
will yield further, you know, the gen
tleman mentioned that because of the 
budget agreement and because of the 
recession and so forth that over 700,000 
people have lost their jobs this year. 
But one of the things that I noticed in 
that budget agreement that we had, 
and generally speaking when you are 
trying to produce discipline in an oper
ation and so forth, the first thing you 
try to do is see if you are overstaffed, 
and in that particular budget agree
ment, and I made the statement over 
and over again, and nobody has told me 
that I am wrong, nobody was allowed 
as far as I was concerned, nobody in 
Washington, DC, lost their job; 700,000 
workers in the rest of the country did, 
but the Government workers here in 
Washington, DC, were well taken care 
of. 

I would just like to say that some
where along the line this body has got 
to recognize that we are overstaffed in 
Congress, we have got too much money 
involved and everything we seem to do 
is just spend more and more and tax 
more. 

Mr. DELAY. The gentleman is so 
right. I greatly appreciate the gen
tleman from North Carolina, who is a 
stalwart, a real persistent Member of 

this body, that sometimes along with 
this Member from Texas gets very frus
trated, but he is always there always 
pitching, he is always expressing the 
views of his constituents, and I appre
ciate his participation, just as I appre
ciate the participation of the gen
tleman from Tennessee. 

Mr. DUNCAN. If the gentleman will 
yield further, I know time is short, but 
I just want to take another moment to 
comment on some things that the gen
tleman said. The gentleman mentioned 
the 100-percent increase in Federal 
spending. 

The first Reagan budget was $581 bil
lion. The first Bush budget was $1,160 
trillion. The next Bush budget was 
$1,230 trillion. Now we are talking 
about approximately $1,500 trillion 
worth of Federal spending, an almost 
tripling in the short time since Presi
dent Reagan first went in until now. 

I used to get so aggravated when I 
would read, especially during President 
Reagan's term in office, "such-and
such budget cut," and when you would 
read below the headlines you would 
find there was no cut at all. It was 
some agency that got $2 billion last 
year, and they requested $3 billion for 
the next year, and Reagan cut them 
back to $2.5 billion, but that actually 
was a 25-percent increase over what 
they got the year before. 

Federal spending has gone up by 
leaps and bounds. It has gone up, as the 
gentleman has pointed out, well over 
100 percent in the last 10 years. It has 
been about three times inflation, and 
as I mentioned a minute ago, the quote 
from William Murchison, when he said 
that there is no shortage of Govern
ment revenues, there is a surplus of 
Government expenditures. 

Edward Rendell, who is the current 
liberal Democrat nominee for mayor of 
Philadelphia, said in a hearing a couple 
of months ago, he said, "Government 
does not work because it was not de
signed to. There is no incentive for peo
ple to work hard, so many do not. 
There is no incentive to save money, so 
much of it is squandered." That is the 
problem today. The American tax
payers are very angry, and resentful, 
toward Government, because they feel 
it is not responsive to them. 

But, more importantly than that, 
they feel they are not getting their 
money's worth from Government, and 
in many ways they are right, and so I 
just want to once again commend the 
gentleman from Texas for taking this 
special order. 

Mr. DELAY. I think we are out of 
time, and I could not have concluded 
better than the gentleman from Ten
nessee and the way he presented it. The 
gentleman is another one of those stal
warts who are trying to defend the 
American family from having its in
come ripped away from them and spent 
on things that they either have no use 
for or do not want it spent on and, 

therefore, we find ourselves in the mess 
that we are in. 

[From Issue Brief, Tax Foundation, Nov. 
1991) 

BUDGET DEAL PERPETUATES FISCAL F AlLURE 

(By Paul G. Merski) 
(Figures referred to in the article are not 

reproducible in the RECORD.) 
When fiscal year 1991 closed on September 

30th with a deficit S60 billion higher than 
last year's, American taxpayers had learned 
another hard lesson from the budget 
summiteers. As a result of last fall's budget 
deal signed into law by President Bush on 
November 5, 1990, $164 billion in new taxes 
were raised and promises of spending re
straint made, but instead of spending re
straint, taxpayers are stuck with higher 
spending, record deficits and a national debt 
of heroic proportions. Put simply, last year's 
budget "deal of the century" was not a good 
deal for the American taxpayer because it 
perpetuated the vicious cycle of higher ex
penditures, taxes, deficits, debt, and interest 
costs. 

LOOK BACK AT OBRA'90 

The product of intense and prolonged budg
et summitry between President Bush and 
congressional leaders, the Omnibus Budget 
Reconciliation Act of 1990 OBRA '90) prom
ised $500 billion in deficit reduction over five 
years. But after only one of those five years 
has passed, it is already clear the U.S. is in 
store for the three largest annual deficits in 
history (see table 1 and figure 1). For the en
tire five-year period governed by the agree
ment, an estimated $1.08 trill1on will be 
added to the national debt (see table 2). Last 
year's agreement contained a little-noticed 
provision that boosted the federal debt limit 
more than a trill1on dollars to $4.145 trillion. 
But at our current pace of deficit spending, 
the debt ceiling wm be surpassed before 
FY'93 forcing the statutory debt limit to be 
increased once again (see table 3 and figure 
2). 

TABLE 1.-FAILED BUDGET DEALS: NEGOTIATED DEFICIT 
TARGETS VERSUS ACTUAL DEFICITS-1982-90 

[Dollars in billions) 

Negotiation year 

1982 ............................... ...................... . 
1984 ....................................... .............. . 
1985 ..................................................... . 
1987 1 ............ ....................................... . 

1989 ......... ........................................... .. 
1990 2 

1 2-year agreement. 
2 5-year agreement. 

Fiscal 
year 

Negotia
tion's 
target 

Actual 
deficit 

FY83 -$104 -$208 
FY85 -181 - 212 
FY86 -150 -221 
FY88 -144 - 155 
FY89 -136 -153 
FY90 - 100 - 220 

Deficit targets eliminated 
FY9J3 -282 
FY923 -342 
FY933 -245 

lOMB 1991 Mid-Session review estimates. 

TABLE 2.-BUDGET SUMMARY-FISCAL YEARS 1980-96 
[Dollars in billions) 

Deficit as 
Fiscal yea r Receipts Outlays Deficit percent 

of GNP 

1980 ................................. $517.1 $590.9 -$73.8 - 2.8 
1981 ..................... ............ 599.3 678.2 -78.9 -2.6 
1982 ................................. 617.8 745.7 -127.9 -4.1 
1983 ································· 600.6 808.3 -207.7 -6.3 
1984 ................................. 666.5 851.8 -185.3 -5.0 
1985 ................................. 734.1 946.3 -212.2 -5.4 
1986 ································· 769.1 990.3 -221.2 -5.3 
1987 ································· 854.1 1,003.8 -149.7 - 3.4 
1988 ································· 909.0 1,064.1 -155.1 -3.2 
1989 ................................. 990.7 1,144.1 -153.4 -3.0 
1990 ................................. 1,031.3 1,251.7 -220.4 -4.1 
1991 ........... ...................... 1,068.7 1,350.9 -282.2 -5.0 
1992 ................................. 1,145.5 1,493.8 -348.3 -5.9 
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TABLE 2.-BUDGET SUMMARY-FISCAL YEARS 1980-

96--Continued 
[Dollars in billions] 

Deficit as 
Fiscal year Receipts Outlays Deficit percent 

of GNP 

1993 ................................. 1,233.3 1,478.9 -245.6 -3.9 
1994 ................................. 1,334.3 1,466.4 -132.1 -2.0 
1995 ................................. 1,427.1 I ,500.7 - 73.6 - 1.0 
1996 ................................. 1,517.0 1,572.5 -55.5 -.7 

Source: Office of Management and Budget; Congressional Budget Office; 
and Tax Foundation computations. 

TABLE 3.-GROSS FEDERAL DEBT, PUBLIC DEBT, AND 
INTEREST PAYMENTS-FISCAL YEARS 1980-92 

[Dollars in billions] 

Fiscal year Public debt 

1980 ...................... .................... $709.3 
1981 .......................................... 784.8 
1982 ... ..... ............. ..................... 919.2 
1983 ............................... ,.......... 1,131.0 
1984 .......................................... 1,300.0 
1985 .......................................... 1,499.4 
1986 .......................................... 1,736.2 
1987 .......................................... 1,888.1 
1988 ....................... .......... ......... 2,050.3 
1989 ................... ............. .......... 2,190.3 
1990 .......................................... 2,410.4 
1991 ...................... .................... 2,717.6 
1992 .......................................... 2,995.4 

Source: Office of Management and Budget. 

Gross Fed
eral debt 

$908.5 
994.3 

1,136.8 
1,371.2 
1,564.1 
1,817.0 
2,120.1 
2,345.6 
2,600.8 
2,867.5 
3,206.3 
3,617.8 
4,021.1 

Federal net 
interest 

payments 

$52.5 
68.7 
85.0 
89.8 

111.1 
129.4 
136.0 
138.6 
151.7 
169.2 
184.2 
197.0 
206.3 

The rapidly rising net interest payments 
on this debt are reaching staggering propor
tions. In FY '92 alone, net interest on the 
debt w1ll cost over S200 billion (see figure 3). 
This amounts to 15 cents of every tax dollar 
sent to Washington and wm cost the typical 
family of four $2,238 in taxes. These interest 
costs keep taxpayers spinning in the vicious 
cycle of higher taxes, higher spending, high
er deficits, higher debt, and higher interest 
payments-leading back to higher taxes. 

OBRA '90 dismissed deficit targets as a 
budgeting tool, replacing them with fixed 
annual spending caps on defense, inter
national and domestic discretionary spend
ing. But despite these much-vaunted spend
ing caps, federal spending will consume a 
peacetime record 24.9 J)ercent of the gross na
tional product (GNP) in FY 1991. The associ
ated flow of deficit red ink will reach a stag
gering 5.9 percent of GNP, a level exceeded 
only once sinca World War ll, in 1983. 

The latest Office of Management and Budg
et figures show that the cumulative deficit 
for fiscal years 1991-1995 wm be $555 billion 
higher than promised last September. This 
failure is largely due to the absence of any
thing in last year's budget agreement that 
wm restrain the largest and fastest growing 
components of the federal budget. Entitle
ment spending and net interest payments on 
the debt comprise nearly 65 percent of total 
outlays, yet they are completely exempt 
from any spending caps. This "mandatory" 
spending will be allowed to climb an average 
of over 8 percent annually through 1996, more 
than double the projected rate of inflation 
during the same period. 

Clearly there is no hope of reducing the 
deficit when 65 percent of spending is left un
checked. This is evident in the $252 billion 
re-estimate of deficit projections since the 
February 1992 Federal Budget release (see 
table 4 and figure 4). These higher deficits 
were primarily fueled by additional five-year 
cumulative spending increases of $64 b1llion 
in Medicaid, $39.2 b1llion in debt interest, 
and $11.7 billion in unemployment and food 
stamps. 

TABLE 4.-FEBRUARY DEFICIT ESTIMATES VERSUS MID
SESSION REVIEW ESTIMATES-FISCAL YEAR 1991-96 

[Dollars in billions] 

February es- Mid-session 
timates review Difference 

1991 .......................................... $318.1 $282.2 - $35.90 
1992 ....................... ................... 280.9 348.3 67.4 
1993 ................. ...... ................... 201.5 245.7 44.2 
1994 ....................... ................... 61.8 132.1 70.3 
1995 .......................................... 2.9 73.6 70.7 
1996 .......... ................................ 19.9 55.5 35.6 ---------------------

Total .................... ..... .... 885.1 1,137.4 252.3 

ASource: OMB. 

WHY BUDGET DEALS HAVE FAILED 

The failure of last year's budget deal to 
control Uncle Sam's spendthrift ways comes 
as no surprise to experienced observers of 
budget summitry. Budget deals in 1982, 1984, 
1985, 1987, and 1989 all fell far short of their 
stated goals. OBRA '90 may be a different ap
proach to deficit reduction, but its results 
have been the same: higher taxes, higher 
spending and higher deficits. 

Ironically, fiscal years not preceded by 
budget summits actually produced the most 
real deficit reduction. In FY'84, the deficit 
dropped $23 billion when spending growth 
was held to 5.4 percent-half the rate of reve
nue growth, and in FY'87, spending grew only 
1.4 percent, enabling the budget deficit to 
fall a record $71.5 billion (see figure 5). 

Although each budget summit had its own 
dynamic, three reasons for their poor per
formance emerge: 

When the deficit reduction gets tough, the 
" tough" change the rules. Frustration with 
persistent budget deficits had provoked the 
passage of the original Gramm-Rudman-Hol
lings law (GRH-1) that promised a balanced 
budget by 1991, but when the time came for 
the promised spending cuts, lawmakers 
avoided any tough choices by raising taxes, 
rewriting GRH-1, and promising a balanced 
budget two years down the road in 1993 under 
GRH-ll. When the bite in GRH-ll would have 
forced spending restraint, it was time to re
write the rules again, and the promised bal
anced budget was pushed back to 1996 (See 
table 5). 

TABLE 5.--0RIGINAL AND REVISED DEFICIT TARGETs-
1987-96 

[Dollars in billions] 

GRHI 1985 GRH II 1987 OBRA 
law law 1990 I 

1987 ............................. ............ . 
1988 ........................................ .. 
1989 ........................................ .. 
1990 ........................................ .. 
1991 ......................................... . 
1992 ............. ........................... .. 
1993 ......................................... . 
1994 ......................................... . 
1995 ............... .......................... . 
1996 ........................................ .. 

~~ .............. 144 
72 136 
36 100 
0 64 

28 
0 

............. "327 
317 
236 
102 
83 
0 

1 The deficit targets are subject to revisions in future years under proce
dures established by the Budget Enforcement Act of 1990. 

Source: Office of Management and Budget. 

Tax increases which take effect immediately 
are paired with pledged spending reductions in 
future years. Every budget summit deal has 
included significant tax increases, and last 
fall 's $164 billion in additional revenues over 
five years was the second largest tax in
crease in history. This was "balanced" with 
large amounts of projected government 
scrimping and saving, but unlike new taxes 
which are collected as soon as they're en
acted, long-term spending cuts demand con
stant discipline that has not been witnessed 
over the past decade. The only spending cuts 
that can be counted on are cuts in the cur
rent fiscal year, not promised future cuts 
from built-in spending increases. 

Government spending has outpaced both reve
nues and inflation. Between FY'81 and FY'91, 
revenues have grown a hefty 78.3 percent, but 
spending levels doubled, rising 22 percentage 
points faster than revenues. Spending 
growth averaged 7.9 percent annually, a full 
3.2 percentage points higher than needed to 
keep pace with the decade's 4,7 percent aver
age inflation rate. Clearly, the deficit cannot 
be reduced if spending is allowed to outpace 
the growth in revenues and inflation. 

OUTLOOK 

Only ten of the last 63 budgets have paid 
their own way without deficit spending, and 
it has been 23 years since the last balanced 
budget. As the vicious cycle of higher spend
ing, higher taxes, and higher deficits leads to 
higher debt and higher interest costs, the 
American taxpayer can only look back rue
fully at the $164 billion "budget deal of the 
century." 

1982 Summit at a glance 
Billions 

FY 1982 deficit .............. ............ ......... $128 
1982 Summit agreement (3-year plan): 

Revenue increases ........... ..... .... ... . 98 
Spending reductions ................ .... 31 
FY 1983 deficit target ............ ...... . 104 

Actual FY 1983 deficit ........................ 208 
1984 Summit at a glance 

Billions 
FY 1984 deficit ......................... .......... $185 
1984 Summit agreement (3-year plan): 

Revenue increases ........ .. .. .... .... .... 49 
Spending reductions .... .... ....... ... .. 110 
FY 1985 deficit target...... ............. 181 

Actual FY 1985 deficit ........ ......... .. .. ... 212 
1985 Summit at a glance 

Billions 
FY 1985 deficit ........................... ........ $212 
1985 Summit agreement: 

Spending restraint ..... .................. 52 
FY 1986 deficit target.. ......... .... .. .. 150 

Actual FY 1986 deficit ........ ........ ..... ... 221 
1987 Summit at a glance 

Billions 
FY 1987 deficit ...... ...... ....................... $150 
1987 Summit agreement (2-year plan) 

Revenue increases............ .. ......... . 28 
Spending reductions ... ... ..... .. ..... .. 49 
FY 1988 deficit target .......... ....... .. 144 
FY 1989 deficit target.. ......... .... .... 136 

Actual FY 1988 deficit ....... .......... ....... 155 
Actual FY 1989 deficit ..... ...... .. .... ... .... 152 

1989 Summit at a glance 
Billions 

FY 1989 deficit ................. .................. $152 
1989 Summit agreement: 

Revenue increases ........ .. .............. 14.2 
Spending reductions .... .... .... . .. ..... 13.8 
FY 1990 deficit target .... .... .. .... .... . 100 

Actual FY 1990 deficit ...... ......... ......... 220 
1990 Summit at a glance 

FY 1990 deficit ..... .... .. ...... ................ .. 
1990 Original Summit agreement (5-

year plan): 
Revenue increases ......... .............. . 
Spending reductions ........ ... ........ . 
FY 1991-95 promised cummulative 

deficit ........ ...... .............. ... ....... . 
FY 1991 deficit .. ... .................. ..... . 

FY 1991-95 cummulative deficits ...... . 

Billions 
$220 

164 
336 

527 
1282 

11,082 

TAXES AND DEFICITS: NEW EVIDENCE ("THE 
$1.59 STUDY") 

(By Richard Vedder, Lowell Gallaway, and 
Christopher Frenze 1) 
EXECUTIVE SUMMARY 

In recent years higher taxes have been re
peatedly justified to reduce the Federal 

Footnotes at end of article. 
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budget deficit. This strategy has been based 
on a self-styled "pragmatic" approach, prag
matism being defined as what works. Con
cern about the effect of new taxes on the 
economy, or on the spending habits of public 
officials, was given short shrift by prag
matism. The crowning triumph of this strat
egy was the 1990 budget agreement, which 
raised taxes $160 billion, supposedly to re
duce the deficit. However, the facts con
tained in this study and elsewhere show that 
Federal spending actually accelerated after 
the 1990 tax increases were enacted, and 
budget deficits have hit record levels. The 
only problem with this fiscal pragmatism is 
that it doesn 't work. 

This stimulation of higher deficits by tax 
increases is not surprising. An earlier study 
by the same authors on the postwar years 
1947-86 found that every $1.00 in new taxes 
generated $1.58 in new spending. Other re
search as well as practical knowledge about 
how Congress operates suggests the same 
general conclusion: new revenues will be 
spent on more or bigger programs rather 
than deficit reduction. The hemorrhaging of 
spending under the 1990 budget summit was 
predictable and in fact predicted by its Con
gressional opponents. The only mystery is 
how anyone could believe that Congress 
would not spend all of the new taxes, and 
then some. 

This new study reaches several conclusions 
about the relationship between taxes and 
spending, based on an analysis of 1947-90 
data, and more recent budget information: 

The tax-deficit relationship has remained 
fairly constant in recent years with no evi
dence that the tendency of new taxes to 
stimulate new spending has decreased. If 
anything, the new data suggests a slight in
crease so that $1.00 of new taxes would be ex
pected to generate $1.59 of new spending. 

Over the history of the United States, the 
tendency of Congress to spend additional 
taxes rather than devote them to deficit re
duction has climbed to an all time high. In 
the first decades of our fiscal history, tax in
creases were associated with declines in Fed
eral deficits. Currently, increases in taxes 
have resulted in sharply higher deficits. 

The budget "deficit reduction" agreement 
is a dismal failure which has pushed taxes 
and budget deficits higher than ever before. 

The tax-deficit data at the state level do 
not show that tax increases spur higher defi
cits. This suggests that institutional con
straints such as constitutional restrictions 
on deficit spending, and line item veto power 
of governors, may be useful tools in control
ling the spending habits of legislators. 

WILLIAM V. RoTH, Jr., 
Senior Republican Senator, 

Joint Economic Committee. 
In a study prepared in 1987 for the Ranking 

Republican Senator of the Joint Economic 
Committee, we argued that the econometric 
evidence for the 1947-86 period suggested that 
every $1.00 of new Federal tax and nontax 
revenues was associated with $1.58 in new 
Federal spending, implying that budget defi
cits rose with increases in the aggregate 
Federal tax rate.2 This new follow-up study 
reaches six conclusions: 

First, the tax-deficit relationship observed 
in 1987 has been maintained with little 
change with the passage of four more years 
of American Federal fiscal history. In other 
words, the 1987 to 1990 experience suggests 
that there has been no evidence of any dimi
nution in the high Federal marginal propen
sity to spend new tax revenues; if anything, 
that propensity to spend has risen. 

Second, the evidence suggests that tax in
creases have been associated with dramatic 

increases in expenditures for income trans
fers of various kinds, but with actual de
creases in purchases of defense-related goods 
and services. Non-defense service spending is 
not affected by changing tax revenues. Thus 
new tax initiatives seem to be closely tied to 
efforts to redistribute income rather than 
offer new governmental services; clearly 
those initiatives have tendered to increase, 
not reduce, budget deficits. 

Third, the historical evidence from the 
first administration of President George 
Washington to the present shows that the 
Federal propensity to spend new tax reve
nues has grown consistently over time, as 
the political advantages of new spending 
have i·ncreased. At one time, new taxes were 
associated with very significant deficit re
duction, but not in recent decades. Further
more, the 1990 budget deals, which resulted 
in the largest tax increase in U.S. history, 
also generated the largest deficits on record. 

Fourth, the findings are better understood 
by use of a simple cost-benefit theoretical 
framework of fiscal behavior developed by 
Dwight Lee of the University of Georgia and 
Richard Vedder of Ohio University, that 
draws on the laws of demand and supply. In 
the context of the findings reported here, the 
framework reveals that in the postwar era 
there has been a pronounced increase in the 
marginal political benefits to spend; put dif
ferently, "the political demand for spending 
his increased." 

Fifth, the positive relationship between 
taxation and deficits observed at the Federal 
level is not obtained at the state and local 
level, suggesting that different institutional 
arrangements, have a real impact on politi
cal and thus fiscal behavior. This suggests 
that those interested in constraining the 
amount of spending growth to or below the 
growth in revenues might learn from the ex
perience of the states. 

Sixth, a variety of other studies tend to 
confirm the findings reported here. Thus our 
confidence in the basic findings has been 
strengthened, not diminished, since the ini
tial 1987 study. 

I. THE TAX, SPENDING AND DEFICIT 
RELATIONSHIP, 1947-90 

Taking data on Federal expenditures and 
Federal revenues from the national income 
accounts for the calendar years 1947 through 
1990 we regressed Federal tax (revenue) lev
els against Federal spending levels.3 The sta
tistical results indicate that each Sl.OO in tax 
revenues was associated with $1.59 in expend
itures, with the result highly significant sta
tistically. 4 

In 1987, we argued that additional variables 
might affect receipts and expenditures and 
thus should be incorporated into the analysis 
for control purposes. For example, receipts 
and expenditures of the Federal government 
vary with the business cycle. We accordingly 
introduced a variable measuring real eco
nomic growth, Growth, and the rate of job
lessness, Unemployment.5 Similarly, mili
tary spending presumably grows with major 
threats to national security as reflected in 
wars. Accordingly, we introduced a "war 
dummy" variable, War.s Finally, we intro
duced a variable for unanticipated inflation, 
Inflate, defined as inflation in the year in 
question minus the average of the previous 
three year's inflation rate.7 Introducing all 
of these additional variables makes a neg
ligible difference in the reported tax-spend 
relationship: 

Spending=14.453 (3.442) + 1.587 taxes (6.383) 
+ 0.0806 unemployment (4.087). 

-0.044 growth (0.525) + 0.480 war (0.833) -
0.128 inflate, (1.496). 

R2=. 782, D- W=2.033, F- statistic=22.972, 
where the numbers in parentheses are 
t-statistics. Excepting the unemployment 
variable, all the control variables are statis
tically not significant. 

The model explains well over three-fourths 
of the variation in spending over time, com
pared with about two-thirds in the similar 
model reported four years ago. The tax-spend 
relationship has actually strengthened 
slightly, suggesting the propensity to spend 
out of tax revenues has, if anything, in
creased with time.a 

In this regard, in 1987 we stated "perhaps 
the changing institutional framework (e.g., 
the Gramm-Rudman budget law) has 
changed sufficiently so that the historical 
experience is not valid, although we are 
highly skeptical of that perspective given 
the growing indications the Gramm-Rudman 
limits are not going to be met in 1987."9 It 
appears our skepticism was justified, that 
the changes in effect in the late 1980s made 
no discernible impact on improving the 
budget deficit by constraining spending. 

ll. DISAGGREGATING THE TAX-SPENDING 
RELATIONSHIP 

Using alternative versions of the model 
(including, even, somewhat different time 
periods), the evidence is extremely consist
ent with the view that increases in tax reve
nues are associated with even bigger changes 
in Federal spending. Nonetheless, it is pos
sible that the infusion of Federal revenues 
has a differential impact on spending. Have 
all forms of spending been equally enhanced 
by increases in tax revenue? 

Following standard Federal classifications, 
we divided spending into six categories: pur
chase of defense goods and services; pur
chases of non-defense goods and services; 
transfer payments; grants-in-aid to state and 
local governments; net interest payments; 
and "other," category that primarily in
cludes subsidies to government-owned busi
ness enterprises. Using regression analysis, 
we then looked at the relationship between 
Federal tax (and nontax) receipts and ex
penditures in each of these categories over 
the 1947-90 period. In doing so, we used fiscal 
year data (because the detailed expenditures 
were more easily available on that basis) 
rather than calendar year data as in the 1987 
study.10 We also dispensed with inclusion of 
control variables in the regressions, mainly 
because they seem to make no difference in 
the results relating to the tax-spend rela
tionship, but also because of data difficulties 
on a fiscal year basis. 

Using the fiscal year data, we observe that 
each $1.00 in new revenues is associated with 
$1.57 in new spending, as opposed to $1.59 ob
tained using the calendar year data. Table 1 
indicates the tax-spending relationship for 
each of the six categories of spending out-
lined above. · 

TABLE I.-ESTIMATED IMPACT OF $1 INCREASE IN 
TAXES, 1947-90 

Spending categOJY 

Transfer payments ........................ . 
State and local grants-in-aid ...... . 
Net interest payment .................... . 
"Other payments (mostly sub-

sidies to Government enter
prises). 

Defense goods and services ........ . 
Non-defense goods and services .. 
All spending ....... ........................... . 

Impact of $1 in
creases in Federal 

tax revenues 
Statistical signifi

cance 

+$1.15 I percent.! 
+ .48 I percent.! 
+.31 I percent.! 
+ .03 5 percent.! 

- .39 I percent.! 
.............................. Insignificant. 

1.57 I percent.! 

1 Probability that the observed positive or negative relationship could have 
occurred by chance-that is, the observed relationship is spurious. 

Source: See text. 

There is a very strong positive relationship 
between tax revenues and transfer payments. 



30232 CONGRESSIONAL RECORD-HOUSE November 5, 1991 
Indeed, spending on transfers alone changed 
more than $1.00 for each dollar of tax reve
nues. Similarly, there are important in
creases in grants-in-aid and interest pay
ments associated with new taxes, and a 
minor one between taxes and "other" ex
penditures. The interest-tax relationship is 
interesting. It implies that: one, increased 
taxes increased deficits and the interest pay
ments on the national debt; two, increased 
taxes served to increase interest rates on 
government securities (perhaps because 
higher nominal interest rates are necessary 
after taxes rise to obtain any given after-tax 
return), or, three, both of the above factors . 

Transfer payments, grants in aid, interest 
payments and "other" all involve the redis
tribution of income. Money received from 
taxpayers and, through borrowing, from new 
bondholders, is distributed to individuals, 
governments, old bondholders, and govern
ment enterprises. Together, each $1.00 in new 
taxes is estimated to be associated with 
nearly $1.97 in income transfers in one form 
or the other. 

By contrast, new tax revenues are associ
ated with reductions in government pur
chases of goods and services. There is no re
lationship between non-defense purchases 
and taxation. Regarding defense spending, a 
dollar in new tax revenues is estimated to be 
associated with a 39-cent reduction in de
fense spending. 

These results suggest that new tax monies 
are associated not only with greater deficits 
but with reductions in traditionally provided 
government services. The results lend sup
port to those who argue that tax increases 
promote income redistribution, or what 
some economists call "rent-seeking," the 
use of political power by special interest 
groups to obtain added income without a 
corresponding provision of added labor or 
capital services. 

ill. SOME lfiSTORICAL EVIDENCE 

The tax-spend-deficit relationship has 
changed drastically over time. We used re
gression techniques similar to those used ini
tially to estimate the relationship between 
spending and taxation for four fairly lengthy 
(at least 35 years), predominantly peacetime 
periods in American history: 1791-1825, 1826-
1860, 1867-1913, and 1947-1990. Other control 
variables, shown unimportant above, are ex
cluded mainly because of data limitations. 

The results are summarized in Graph 1. In 
the earliest years of the Republic, revenue 
increases were not associated with spending 
increases; indeed spending fell slightly (the 
type of change envisioned in the 1990 budget 
agreement). Even as late as 1867 to 1913, tax 
increases seem to induce some spending in
creases, but also some deficit reduction (if 
spending rises 72 cents per dollar of new 
taxes, then the other 28 cents of that dollar 
goes for deficit reduction). 

Over time, the Federal government's "mar
ginal propensity to consume" has risen con
sistently. The political benefits of spending 
are on the rise. Whereas, in an earlier era, 
shifts in the deficit or tax supply curve 
raised the possib111ty that a tax increase 
could lead to some deficit reduction, that 
has not been the case since World War n 
(and was becoming less the case even before 
then). 

[Graphs not reproducible in the Record]. 
Fiscal outlook under the 1990 budget agreement 

All of the data needed to empirically meas
ure the fiscal results of the 1990 budget 
agreement are not yet available. However, 
currently available information does indi
cate the general direction of tax and spend-

ing trends under this agreement, and their 
conformity to the model presented earlier. A 
review of the facts shows that the analytical 
framework presented in 1987 and in this 
paper is more than adequate to explain the 
increases in Federal spending and deficits 
after adoption of the 1990 tax increases. 

On the basis of the public choice assump
tions presented in our 1987 paper, several re
sults of the 1990 budget agreement were pre
dictable. These result follow from the notion 
of "fiscal illusion," a distortion of the cost
benefit calculus by the way publicly pro
vided goods and services are financed. Fiscal 
illusion explains how the actual results of 
policymakers' decisions can contradict the 
expressed aims of the policymakers. 

One form of fiscal illusion, "entails justify
ing additional taxation for a relatively popu
lar purpose, though revenues will actually be 
diverted by government to other uses 
deemed less popular. For example, tax in
creases may be justified to the public as a 
means of deficit reduction, whereas the ac
tual result will be to stimulate additional 
spending on programs favored by influential 
special interest groups. This 'bait and 
switch' tactic would be all the more effective 
under complex or incoherent budget proc
esses which make taxpayer oversight almost 
impossible." 11 

Screened from the public by an increas
ingly complicated and arcane budget proc
ess, policymakers in 1990 could have been ex
pected to justify the largest tax increase in 
U.S. history by claiming it was needed to 
produce the largest deficit reduction ever. 
However, the tax model used here predicts 
that the actual result of the large tax in
crease would be to spur higher, not lower, 
Federal spending. As a result, Federal defi
cits would be expected to rise to record lev
els. Unfortunately, this is precisely what has 
transpired under the 1990 budget agreement. 

The budget agreement initially was pre
sented as a cumulative reduction of nearly 
$500 billion in the deficit over a five-year pe
riod. About $160 billion in projected new rev
enues were raised, $18 billion in the first year 
and over $30 billion annually in each of the 
next four years. Around $120 billion was sup
posedly cut from hypothetical increases in 
domestic program spending over the same 
period, while debt service savings amounted 
to $59 billion. Projected defense spending was 
trimmed $91 billion. 

It was claimed that $2 in spending "cuts" 
were provided for every $1 in tax increases.l2 
Of course, virtually all of the spending 
"cuts," aside from those in defense, were 
from projected "baseline levels" which as
sume ever higher spending levels. Unfortu
nately, an examination of actual Federal 
outlays shows no evidence of actual spending 
control. 

It will be recalled that the 1990 budget 
agreement was justified as a draconian 
measure to address the urgent "crisis" 
caused by deficit spending. Nonetheless, are
view of budget data after the agreement re
veals the unsurprising fact that Congres
sional spending is rising briskly. Under cur
rent circumstances, one of the best tests of 
the restraint imposed by the agreement is 
the trend in domestic discretionary spend
ing, annually appropriated expenditures di
rectly under Congressional control. A serious 
spending control measure to reduce the defi
cit would at least be expected to restrain 
this category of spending. 

However, as Table 2 shows, domestic dis
cretionary spending under Congressional 
control has actually accelerated under the 
budget agreement. Between fiscal 1990 and 

1991, domestic discretionary spending 
jumped from $182.5 billion to $199.8 billion, 
an increase of $17.3 billion, or 9.5 percent. In 
fiscal 1992, congressional spending in this 
category is projected to increase at least an
other $12.2 billion. Over the two fiscal years 
1991-92, domestic discretionary spending will 
increase 12 percent, one of its fastest growth 
rates on record. 

TABLE 2.-SELECTED OUTLAYS BY BUDGET 
ENFORCEMENT ACT CATEGORIES 

[In billions of dollars] 

Domestic 
discre
tionary 

Defense 
discre
tionary 

Mandatory1 

1985 ......................................... . 
1986 ......................................... . 
1987 ......................................... . 
1988 ................................ ......... . 
1989 ································ ·········· 1990 ...................... ................... . 
19912 •••• ••• •••• ••• ••• •••• ••• ••• ••• •• •••••••• 

19922 .............. .... .. .. .. .. .. .... .... .. . . 
19933 .. .................... .... ... ....... .. .. 

145.4 
147.4 
147.0 
158.2 
169.0 
182.5 
199.8 
212.0 
223.2 

253.1 
273.8 
282.5 
290.9 
304.0 
298.5 
307.8 
300.4 
293.3 

t Total mandatory spending less deposit insurance outlays. 
2 Estimate under Budget Act assuming discretionary caps. 
Source: Office of Management and Budget. 

436.4 
448.3 
460.3 
482.2 
507.5 
546.8 
614.4 
659.0 
702.5 

Mandatory outlays growth will also be 
strong under the budget deal. Taken as a 
whole, there is no evidence of restraint. The 
1991 increase in this category amounts to 
$67.6 billion, a rise of 12.4 percent. Less than 
one year into the budget agreement, intense 
pressure was rising for expanded outlays in 
unemployment insurance and for other so
cial spending. A review of the data on domes
tic discretionary and entitlement spending 
makes it difficult to avoid the conclusion 
that Federal spending remains out of con
trol. 

The direction of discretionary defense 
spending under the budget agreement can 
also be seen in Table 2. The downward trend 
is clear, even as expressed in nominal terms. 
While the trend in real defense spending will 
obviously depend on the future inflation 
rate, it is evident that defense spending will 
probably fall at least 3 percent a year in real 
terms after fiscal 1991. Given recent inter
national developments and the likely re
sponse of Congress to the changed military 
situation, defense spending will come under 
even more severe pressure in coming years. 
Despite an historic opportunity to reduce 
the burden of taxes and spending on the U.S. 
economy, Congress seems more disposed to 
change the composition of this burden than 
to remove it. 

Of course, the Congressional Budget Office 
(CBO) and Office of Management and Budget, 
both promoters of the agreement, project de
clining deficits several years into the future, 
even as they revise the near-term deficit fig
ures upward. According to the CBO, in the 
first year of the "deficit reduction" agree
ment the deficit soared from $220 billion in 
1990 to $279 billion in 1991. In 1992, the deficit 
will shoot up again to a level of $362 billion. 
Whatever else may be said about the con
sequences of the 1990 budget "enforcement" 
act, under its provisions the budget deficit 
has increased to record levels. In the face of 
these historically unprecedented deficits, the 
response of Congress has been to pass meas
ures to increase deficit spending even fur
ther. 

Of course, the picture is clouded somewhat 
by outlays to cover deposit insurance obliga
tions. In the near term, outlays for this pur
pose are substantial, while the presumed 
sales value of assets in the out-years are pro
jected to reduce the deficit in 1995 and 1996. 
However, once the fluctuating deposit insur
ance outlays are exluded, even the rosy CBO 
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budget agreement projections show virtually 
no change in the deficit between 1991 and 
1996, even assuming the so-called deficit re
duction provisions remain in place and are 
not modified or violated. Table 3 below 
shows that deficits will actually be higher 
under the agreement than before. 

TABLE 3.-0EFICIT SPENDING REMAINS HIGH 
[In billions of dollars) 

Revenues Outlays Deficit 

1990 ..................................................... . 
1991 ..................................................... . 
1992 .................................................... .. 
1993 ..................................................... . 
1994 ............. .. ............. ......................... . 
1995 .......... ........................................... . 
1996 ....................................... .............. . 

1Assumes discretionary caps. 
Source: CBO. 

1,031 
1,058 
1,141 
1,223 
1,299 
1,377 
1,449 

1,194 
1,260 
1,389 
1,443 
1,502 
1,566 
1,649 

162 
202 
248 
220 
203 
189 
200 

Despite the claims made for the "deficit 
reduction" agreement by its proponents, the 
budget data show that the deficit will soar to 
a new high in 1992. In retrospect, it appears 
that the tax increase was large enough not 
only to stimulate new spending in 1991, but 
also to encourage additional domestic spend
ing in future years. This demand for new 
spending now threatens to unravel even the 
weak spending constraint established by the 
budget pact. 

Since enactment of the 1990 tax increase 
there has been a profund change in the sub
stance of congressional debate on fiscal is
sues. There has been virtually no public dis
cussion of the need for deficit reduction, but 
instead repeated calls for expanded social 
spending. The extent the budget agreement 
hinders this policy direction, spending advo
cates have recommended involving the budg
et law's emergency provisions, or repealing 
the spending restraints altogether. Needless 
to say, the Members of Congress who have 
urged that the budget deal be junked to ac
commodate new spending have not called for 
a rollback of taxes equivalent to those raised 
last year. 

In promoting the alleged success of the 
"deficit reduction agreement," CBO has 
claimed that "the longer-run picture has im
proved."lS However, even newly available 
CBO data show that the budget deficit in the 
long term will grow to a level of $313 billion 
by 2001, assuming the spending caps work as 
intended. 

In addition, given the current make up of 
Congress, there are clear signs that defense 
spending may not be used in coming years to 
rebate the peace dividend to the taxpayers or 
to reduce the deficit, but to finance even 
more domestic spending. 
IV. EXPLAINING THE RESULTS: A COST-BENEFIT 

APPROACH 

Spending and tax changes do not occur by 
chance out of the blue. Governmental 
decisionmakers are responsible for changes 
in taxation, spending and, residually, the 
Federal budget deficit. Although there are 
many participants in the decisionmaking 
process, including the President, bureaucrats 
in the Executive Branch, and possibly even 
the Federal judiciary, the prime 
decisionmakers are the Members of Congress 
who must approve the spending and tax 
plans of the Nation. 

Dwight Lee and Richard Vedder have de
vised a model which is expositionally useful 
in explaining the proximate causes of the ob
served tax-spending relationship noted 
above.1• They assume that politicians, like 
other citizens, try to maximize their "util
ity" or satisfaction in life. While ut111ty 
maximization involves behavior that en-

hances income and power, a prime consider
ation to lawmakers is job security. There
fore, a given tax or spP.nding change is evalu
ated in part on its impact on voters and elec
toral prospects. 

It is assumed that increased Federal spend
ing confers what Lee and Vedder term "mar
ginal political benefits" on legislators.l& 
While the total benefits increase as spending 
increases, the extra or marginal benefits 
from, say, another billion dollars in spending 
diminishes because of what is often called 
"the law of diminishing returns" (the first 
billion dollars in farm subsidies, for example, 
wins more added votes than the 21st billion 
dollars in spending). 

Added spending must be financed, however, 
and taxation and borrowing, the two viable 
alternatives, both impose political costs on 
lawmakers. The greater the amount of tax
ation or deficit financing, the greater those 
marginal political costs become. This is 
often called the "law of increasing costs" by 
economists. 

The Lee-Vedder model is shown in Graph 2. 
The MB line represents the marginal politi
cal benefits of spending, and can be called 
the "spending demand curve." The D line 
represents the marginal political costs of 
deficit spending, while the T line represents 
the marginal political costs of taxation. The 
D line lies above the T line since throughout 
history politicians have mainly resorted to 
taxation in Federal finance, suggesting the 
marginal political costs of financing a given 
level of spending, at least until recent dec
ades, is higher by borrowing than by taxing. 
The growth of Federal spending to new 
highs, however, suggests that the optimal 
tax-deficit mix has moved toward borrowing 
as resistance to ever higher taxation has in
tensified. 

The D and T lines can be added together 
horizontally to obtain the total marginal po
litical cost of financing government, which 
is denoted as the MC (marginal cost) curve, 
but which can be viewed as the "revenue sup
ply curve," just as its components D and T 
can be viewed as the "deficit supply curve" 
and the "tax supply curve" respectively. All 
the variables in Graph 2 are expressed as a 
percent of national income (or GNP), to ab
stract from shifts in the curves reflecting 
simple growth in income or output over 
time. 

The intersection of the political demand 
curve MB and the revenue supply curve de
termines the equ111brium or stable level of 
spending, taxation and deficits. As drawn, 
total spending will be G*, deficits will equal 
Gd. and taxes will equal Gt. At any other 
combination of taxes and deficits equal to 
G*, politicians can increase their net bene
fits (utility) by moving the combination in
dicated in Graph 2. 

Suppose that the marginal political bene
fits of spending any given proportion of the 
national income grows over time. The MB 
curve will move to MB+, equilibrium spend
ing will rise toG+, deficits will grow to Gd,+ 
and taxes will rise to Gt+. In other words, an 
increase in the marginal political benefits 
from spending Federal funds leads to higher 
levels of spending, higher levels of taxation, 
and higher levels of deficits-exactly the ex
perience of the postwar era. 

Thus, if this model approximates reality, 
the proximate cause of rising levels of spend
ing, taxation and deficits has been the in
creased political benefits of spending funds. 
Despite rhetoric about deficit reduction, the 
propelling factor in fiscal finance has been 
the growing political gains from spending 
over time. 

By contrast, suppose the D curve had shift
ed to the left, meaning the marginal politi
cal costs of deficit spending had risen. That 
would lead to a corresponding shift to the 
left in the MC curve, and a new equilibrium 
situation where spending and deficits would 
fall, but taxes would rise. This is the stated 
objective of the 1990 budget agreement, yet 
that agreement was not signed in an envi
ronment in which the marginal political 
costs of deficits was rising. Indeed, contem
porary history suggests the motivating fac
tor in fiscal changes has come form the 
changing benefits of spending, not changing 
sensitivity to budget deficits. Unless the un
derlying political costs change, agreements 
such as the 1990 one are not sustainable over 
any long-run time horizon. 

The evidence that defense spending falls 
with tax increases may seem hard to relate 
to the theoretical approach here, particu
larly since other forms of spending tend to 
rise considerably. This would suggest that 
the marginal political benefits of spending 
varies significantly with the type of spend
ing. For many constituencies, higher defense 
spending represents a cost, not a benefit. It 
probably serves the rhetoric surrounding tax 
increases (usually couched in deficit reduc
tion terms) to push for real, tangible defense 
cuts (which are often politically popular), 
while giving only lip service to politically 
unpopular (with some interest groups, at 
least) transfer payment cuts (which are often 
even explicitly ruled out of discussion in 
budget negotiations). 

V. THE STATE AND LOCAL GOVERNMENTAL 
EXPERIENCE, 1947-90 

While the postwar Federal experience has 
been characterized by increases in spending, 
taxation and deficits, how does that compare 
with the experience of state and local gov
ernments? Has a dollar in new revenue been 
associated with more than a dollar in new 
spending (meaning larger budget deficits), or 
less than a dollar (meaning smaller budget 
deficits)? 

Using the same simple regression proce
dures as before, and the same control vari
ables for comparison purposes, we regressed 
state and local spending against state and 
local revenues for the calendar years 1947-
90.16 the results are: 

Spending equals 17.463 (3.126) plus 0.927 tax 
(182.871) minus1.328 growth (3.273). 

Plus 1.697 war (0.645) minus 2.053 unemploy
ment (2.259). 

Plus 0.189 inflate (0.607), R2 equals .999, D
W equals 1.903, &-statistic equals 8523.35, 
where again numbers in parentheses are t
values.17 

The results, which are extremely robust 
statistically, suggest that each $1.00 in new 
state and local revenues (primarily taxes) 
was associated with 93 cents in new state and 
local spending. Unlike with the Federal gov
ernment, spending rose less rapidly than tax 
revenues, and tax increases improved, rather 
than worsened, the cash position of govern
ment. 

Why the difference in results between the 
Federal, state and local governments? While 
a full discussion of this is beyond the scope 
of this paper, we would suggest that there 
are major differences in institutional budg
etary constraints.la State and local govern
ments, excepting the state of Vermont, are 
subject to state-balanced budget amend
ments. While those amendments do not al
ways include all forms of spending (e.g., cap
ital expenditures), they do impose some con
stitutional constraints on spending. Accord
ingly, state and local politicians are typi
cally constitutionally mandated to finance 
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new expenditures immediately by spending 
reductions in other areas or by a tax in
crease, imposing political costs not gen
erally observed at the Federal level. Other 
tax or spending limitations (e.g., California's 
Proposition 13) also exist. In addition, in 
most states governors posses line-item veto 
power. 

The difference in results are significantly 
striking to suggest that perhaps the Federal 
authorities could learn a lesson from the 
state and local governmental components of 
the Union. While other differences may exist, 
the variation in constitutional frameworks 
is particularly striking and worthy of study. 

VI. OTHER PERSPECTIVES ON THE ISSUE 
One major potential criticism of the analy

sis above relates to causality. Demonstrat
ing that taxes and spending are positively re
lated does not "prove" that higher taxes 
"cause" higher spending. It is possible that 
higher spending induces higher taxes, rather 
than the other way around. 

The theoretical analysis above, however, 
suggests that the tax-spend relationship's 
causality really is best evaluated in terms of 
the underlying motivations for observed 
changes. The Lee-Vedder theoretical ap
proach is highly consistent both with tradi
tional microeconomic approaches to human 
behavior and the empirical evidence. It sug
gests that taxes and spending simulta
neously increase because of inexorable pres
sures on politicians to increase spending 
that arise from the political benefits that 
spending confers The genesis of the pressures 
seems to come from what Mancur Olson 
terms "distributional coalitions" who want 
funds not to enhance governmental services, 
but to increase incomes or what is termed by 
economists as "economic rent." If this view 
is correct, attempts to reduce the budget def
icit will be futile until the "rules of the 
game" change in a manner that alters the 
political incentive structure, raising the po
litical costs of deficits, lowering the political 
benefits of spending, lowering the political 
costs of taxation, or a combination of the 
three. 

With that very major caveat in mind, it is 
possible by looking at lagged relationships 
between taxation and spending to draw infer
ences about causation. Our own limited ef
forts in this area, not reported here, are far 
more consistent with the view that tax 
changes induce spending changes. Others, 
however, have observed the opposite.19 There 
has been even a larger body of evidence, how
ever, in support of the view that taxation 
causes spending changes rather than the 
other way around, at least at the Federal 
level. 

Manage and Marlow used causality testing 
of the Granger variety to conclude that 
taxes promote spending.20 Rati Ram, inves
tigating the contradictory Manage-Marlow 
and Anderson-Wallace-Warner findings, con
cludes that Manage and Marlow are correct 
at the Federal level, namely that revenue 
changes induce expenditure change.21 In this 
regard, Ram also agrees with the econo
metric evidence presented by Paul Blackley 
on the American Federal experience.22 Inter
estingly recent evidence for Canada supports 
the hypothesis that causation goes from tax
ation to expenditures rather than the other 
way around.23 

Concluding, a majority of the evidence 
supports the "tax and spend" hypothesis 
over the "spend and tax" one. Yet we wish to 
remind the reader that if the political bene
fits from spending are positive and continue 
to grow over time, often being greater than 
the political costs associated with financing 

that spending, the deficit problem cannot 
and will not be resolved through tax meas
ures. 

VII. CONCLUSIONS 
Increases in Federal tax revenues continue 

to be associated with greater increases in 
Federal expenditures, leading us to conclude 
that tax increases do not reduce budget defi
cits. The historical experience under the 
Gramm-Rudman era (1987-90) was little dif
ferent than in the decades preceding that ex
perience. The evidence suggests that higher 
tax revenues are associated with massive in
creases in income redistribution activity of 
various forms, especially transfer payments. 
Indeed, redistributionist activities seem to 
have crowded out some traditional expendi
tures of government services, particularly 
defense. 

The cause of the deficit problem does not 
appear to be inadequate taxes (which now 
are at a near record level in relation to total 
output) but rather the political gains from 
spending, gains that are rising over time, 
particularly to finance redistributionist ac
tivity. Historically, there was a time when 
tax increases meant deficit reduction, but 
that time passed in the early part of this 
century. State and local governments still 
are able to constrain spending increases to 
levels equal to or less than the taxes raised. 
Why? We would tentatively suggest that the 
answer may lie in different institutional 
constraints, such as balanced budget amend
ments, spending limitation amendments, 
line-item vetoes, etc., measures that lower 
the marginal political benefits of new spend
ing to political decisionmakers. In any case, 
the Federal fiscal problem is not likely to be 
solved without significant behavioral change 
on the part of those decisionmakers, and 
those changes are not likely given the cur
rent system of political rewards and costs. 
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THE CRISIS OF PUBLIC CON
FIDENCE FACING GOVERNMENT 
AND THE CONGRESS 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen
tleman from Wisconsin [Mr. OBEY] is 
recognized for 60 minutes. 

Mr. OBEY. Mr. Speaker, I am here 
tonight to discuss the crisis of public 
confidence facing the American Gov
ernment and the U.S. Congress. 

Mr. Speaker, I ran for Congress in 
the first place because I had been in
spired by the idealism of John F. Ken
nedy's 1960 campaign. He advised 
Americans everywhere to "Ask not 
what your country can do for you, but 
what you can do for your country," and 
I really believed that government 
could be used to give all Americans a 
chance at a better life. I wanted to be 
part of the fight to bring that about. 

Because the executive branch of gov
ernment is today in the hands of people 
who share the values and the outlook 
of the established economic elite in 
this country, the Congress for good or 
ill is the only hope of working people. 
But it cannot effectively provide that 
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hope if the American public does not 
trust this institution and if they do not 
have faith in its basic integrity and its 
sensitivity to their basic needs. 

That is why I have been such a critic 
of certain congressional practices 
throughout the years and why I have 
been at the center of virtually every 
major effort to reform the Congress 
since the day I was elected in 1974. I led 
the vote that blew up the arbitrary and 
unresponsive concentration of power in 
the hands of a few old bulls who ran the 
Appropriations Committee like their 
own private plantation. I was one of 
the leaders of the revolution which 
took out the establishment and re
moved three out-of-touch committee 
chairmen in 1975. We tried, but failed, 
to remove a fourth with disastrous re
sults a few years later. 

I was one of five people who orga
nized an effort to do the same thing 
with two committee chairmen this 
year. 

The only major campaign finance re
form legislation in 15 years to pass the 
House until last year was my bill, and 
I have introduced new legislation on 
campaign finance reform this year. I 
also chaired the reform commission 
which rewrote the House code of ethics 
after the Hays affair. 

Under that code, the House ethics 
committee has undertaken 37 inves
tigations of alleged misconduct by 
Members of this body, and as a result, 
14 Members were punished, 13 resigned 
before punishment, and before punish
ment was likely to be imposed, and 6 
voluntarily corrected their behavior to 
the satisfaction of the bipartisan com
mittee. 

The reforms which my commission 
wrote required public disclosure of the 
financial affairs of Members of Con
gress so that their constituents would 
have some way to tell whether they 
had a financial conflict of interest or 
not. Those reforms placed limits on the 
income a Member could receive outside 
of his or her congressional salary, and 
we severely limited the ability of Mem
bers of Congress to earn income 
through practices which represented in 
our views conflicts of interest. 

Those actions cost me a number of 
friendships in this institution, because, 
frankly, they cost a number of Mem
bers a lot of money, some more than 
$100,000 a year from the loss of that in
come, outside income, that was forbid
den under the new rules. 

When we were pushing those outside
income limitations, including limiting 
the source of income that lawyer-Mem
bers of the House could receive, I recall 
one lawyer-Member coming to me and 
saying, "OBEY, you do not understand. 
My law practice does not take any 
time away from my job. It is just that 
as we rise in seniority, lobby groups 
might decide to toss more business our 
way, and we get a cut of the action." 
That Member later went to jail. But 

his comments indicated why it was 
necessary for us to do what we did. 

Again, last year, I was a member of 
the bipartisan task force which further 
strengthened the code of ethics which 
governs the House. 
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We took some tough actions that 

were unpopular in the institution and 
out. They were essential to protect the 
integrity of the legislative process; so I 
think my record in pursuing the high
est standards of this institution is 
clear. 

I am proud of the steady progress we 
have made in making this institution 
more responsive, more open, and a 
more honorable place in which to con
duct the public's business. 

But having said all that, Mr. Speak
er, it is clear that despite that 
progress, the American public is angry 
about their government and angry 
about their Congress. 

Now, I believe the main reason for 
that is that people believe that govern
ment is simply not dealing with their 
basic problems and has been making 
decisions that are in the interests of a 
select few and not the overall general 
public, and unfortunately they are 
right. All too often in the eighties the 
Congress rolled over and supported de
cision after decision of the executive 
branch of government that quadrupled 
deficits, tripled our national debt, re
warded the rich, squeezed the middle 
class, wasted billions of dollars, and 
crippled the ability of this economy to 
grow fast enough to provide a decent 
standard of living for millions of Amer
icans. 

My record on those actions is pretty 
clear. I offered the major public inter
est alternative to both the Republican 
and Democratic budget and tax pack
ages in 1981, packages which kicked off 
the waste and greed binge of the 
eighties. A majority of Democrats in 
this institution supported both my 
amendments, but we got run over by 
the White House and their allies. 

Throughout the decade we have con
tinued the fight, but because of the 
power of the Presidency and the many 
special interest allies that it has 
served, we have been on the defensive. 
I believe the public will not truly re
gain its confidence in its politicians 
until those politicians finally get back 
to the business of supporting policies 
that reward hard work for everybody, 
not just the wealthy, cut wasteful 
spending both military and domestic, 
defend America's legitimate interests 
on the trade front, reform the tax 
structure so that it quits squeezing the 
working middle class and pampering 
the rich, attacks runaway health costs, 
and make the right investments in our 
economy. But I believe the ability of 
this Congress to attack those problems 
will be unnecessarily crippled if we do 
not also deal with some of the short-

comings that the public sees in the way 
the Congress does its business. 

In dealing with these issues, I think 
three things are important. 

First, to correct some false state
ments that have been made about con
gressional perks or practices; second, 
to make changes that are legitimately 
expected of us; and third, to ask that 
the press address these issues in an ac
curate and fair way in order to give the 
American public an accurate and fair 
and balanced understanding of the 
facts. 

So let me first correct some of the 
so-called facts about Congress that just 
ain't so. 

Fiction No. 1. Congress gets free 
health insurance. 

Fact: That is absolute nonsense. 
Members of Congress pay into the same 
health plans shared by other Federal 
employees. I pay into a Blue Cross-Blue 
Shield Program just like everybody 
else. If the assertion of some editorial 
writers that Members of Congress get 
free health insurance is correct, then 
why is it that I paid almost $2,000 for a 
21/2-day hospitalization 2 years ago? 

Fiction No. 2. The families of Mem
bers of Congress get free medical 
health care at the Walter Reed Army 
Medical Center. 

Fact: That is baloney. My family 
would not be eligible for care at that or 
any other Government hospital even if 
they were at death's door. My family 
gets their medical care from private 
physicians and hospitals, just like ev
erybody else. I can show you the check 
stubs to prove it and so can every other 
Member of Congress. 

Fiction No. 3. The House restaurant 
system runs in the red. 

Not true. The Senate restaurant sys
tem runs a substantial deficit, I am 
told, but I am told that the food deliv
ery services on the House side of Cap
itol Hill have been in the black for 5 
years. Until recently, they have been 
run by a private corporation under a 
contract which requires 1 percent of 
the profits to go directly into the Fed
eral Treasury. I am informed over the 
past 5 years the House Food Services 
System has deposited $200,000 into the 
Federal Treasury. 

Fiction No. 4, and now we are really 
getting to the big stuff. Cigarettes for 
sales to Members of Congress are sub
sidized. 

Fact: Not in the House. Prices 
charged for cigarettes on the Senate 
side of the Capitol Hill, I am told, are 
somewhat lower than normal prices be
cause evidently the Senate purchases 
them without tax in the same manner 
as defense installations purchase ciga
rettes without tax, but on the House 
side of the Capitol cigarettes are pur
chased on the open market on bids. The 
full taxes are paid so there are no sub
sidized cigarettes for Members of the 
House. Besides, 92 percent of the Mem
bers of Congress do not smoke. 
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Fiction No. 5. Members of Congress 

get free gasoline and chauffeured cars. 
Fact: No Member of the House of 

Representatives has a chauffeured car, 
except for the Speaker, the Republican 
leader, the Democratic leader, and 
each of the chief assistants, two of 
them. If you want to make a Federal 
case of that, so be it, but no other 
Member of the House has either chauf
feurs or free gas privileges. The Presi
dent of the United States does not pay 
for the gasoline for his own auto when 
he is on official business and neither 
does the Speaker, just as no corporate 
officer in America pays for his own of
ficial travel costs out of his own pock
et. 

Fiction No. 6. Members of Congress 
get free retirement income. 

Fact: Nonsense. If we receive free re
tirement, why am I paying $11,600 into 
my retirement system this year? 

Fiction No. 7. Members of Congress 
pay no taxes. 

Mr. Speaker, as you and everyone 
else knows, that is absolute baloney. 
Last year, I paid $22,177 in Federal 
taxes and $7,389 in State taxes. 

Fiction No. 8. Congress is not gov
erned by minimum wage and overtime 
rules. 

What is the fact, Mr. Speaker, mini
mum wage and overtime regulations do 
apply in the House to nonprofessional 
personnel. 

Mr. Speaker, minimum wage and 
overtime legislation do not apply to 
higher paid professional personnel for 
the same two reasons that they do not 
apply to corporate officers or execu
tives. 

First, their wages exceed minimum 
wage requirements, and second, profes
sional staff is paid higher than non
professional staff, but with that higher 
pay comes certain obligations includ
ing the willingness to spend whatever 
time is necessary to get the job done 
without asking the taxpayer for more 
pay for their services. 

One charge which is partially true is 
that · Congress is exempt from labor 
unions and collective bargaining by 
employees. There are very good reasons 
for that. Congress has tried to avoid 
this problem by contracting out to pri
vate firms for a number of services, so 
that some workers performing their 
duties on Capitol Hill could have the 
opportunity if they chose to join a 
union, but there are two good reasons 
why many persons who work directly 
for the Congress do not belong to a 
union. 

First of all, conducting the public's 
business cannot be made subordinate 
to the needs and convenience of either 
Members of Congress or those we hire 
to help carry out our constitutional 
duties. Our responsibilities require us 
to avoid any interference with our abil
ity to work outside of normal working 
hours, to work on weekends, or to re
spond to emergencies whenever nee-

essary. Conditions of employment for 
Members of Congress and other con
gressional employees are dictated by 
public need. They ought to remain that 
way. 

Second, if Congress were to engage in 
direct collective bargaining with any 
specific union, it could in fact create a 
direct conflict-of-interest situation 
when we consider general labor legisla
tion because it would make us an em
ployer with an employer's self-interest, 
and because Congress is often required 
to vote or otherwise act on issues re
lated to labor unions, it has been felt 
through the years that any action by a 
union representing employees of the 
Congress might also unfairly influence 
the ability of Congress to legislatively 
deal with those issues in an unbiased 
manner. 

Fiction No. 9. Congress is exempt 
from standards regarding discrimina
tion of age, race, sex, disability, equal 
pay for equal work, or sexual harass
ment. 

Fact: Baloney. House rule 51, known 
as the Fair Employment Practices Res
olution, applies to all Members, offi
cers, and employees of the House. In 
comprehensive terms, it declares: 

Personnel actions affecting employment 
positions in the House of Representatives 
shall be made free from discrimination based 
on race, color, national origin, religion, sex, 
including marital or parental status, handi
cap or age. Interpretation shall reflect the 
principles of current law. 

It would have also included the Civil 
Rights Act of 1990 and the Family Med
ical Leave Act if President Bush had 
not vetoed both. Included in this rule 
are standards and objectives of the 
Americans With Disabilities Act of 
1990, the Civil Rights Act of 1964, title 
VII, the Age Discrimination In Em
ployment Act of 1967, the Rehabilita
tion Act of 1973, the Equal Opportunity 
Act of 1972, Minimum Wage Fair Labor 
Standards of 1972 for Equal Pay. 
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Now, what is different from the pri

vate sector is that the procedure for 
consideration of alleged violations is 
somewhat different. In the House all 
allegations are enforced by the Fair 
Employment Practices Commission, 
which seems to have worked reason
ably well. 

Now, why is it handled through that 
Commission? Because our Founding 
Fathers established in the Constitution 
the principle of separation of powers. 
They did so because British history had 
shown them what could happen when 
an all-powerful or corrupt executive 
branch used its law enforcement pow
ers to corruptly intimidate the British 
Parliament. 

That is why enforcement of those 
provisions within the Congress is han
dled through the Commission to assure 
that Congress could never be subjected 
to intimidation on policy by a corrupt 
attorney general or a corrupt adminis-

tration such as we had during the 
Nixon era, when the administration 
tried to use FBI, the IRS, and the Jus
tice Department to intimidate its po
litical enemies. 

Now, the purpose of that separation 
of powers is not to protect the Con
gress; the purpose is to protect the 
American people whose interests de
mand an independent Congress as well 
as an independent judiciary. 

Now, one can legitimately argue 
whether the enforcement mechanism 
employed by the House is the correct 
mechanism. But the press, which is the 
beneficiary, itself, of special constitu
tional protection under the first 
amendment because our Founding Fa
thers recognized the importance to 
freedom of an independent press and an 
independent Congress, has a special ob
ligation to at least make clear that 
this is not a mere question of congres
sional convenience. It is a basic ques
tion of how the legislative branch of 
Government can best apply require
ments to itself in a way that protects 
its constitutionally mandated inde
pendence, an independence which we 
took an oath to uphold. 

Fiction No. 10. Congress is exempt 
from workplace health and safety re
quirements. 

Now, what is the fact? If that means 
that Congress is not covered by OSHA 
regulations, that is only technically 
correct. Most of the objectives of the 
OSHA rules are being met through the 
responsibilities assigned to the Archi
tect of the Capitol, who is charged with 
the operation of the physical plant of 
Congress, and it is my understanding 
these officers follow virtually all of 
OSHA's rules. 

I should point out, however, that 
from the standpoint of convenience of 
Members of Congress, it would be very 
much to our personal benefit if we were 
covered by all OSHA regulations, be
cause one of those regulations includes 
minimum space requirements. If Con
gress were required to provide such 
minimum space requirements to our 
employees, we would probably have to 
build a new office building to give our 
staff more room to work. 

Now, we might like that from a per
sonal standpoint, but I doubt very 
much that the taxpayers would be very 
happy. 

I should also point out that it is my 
understanding that the OSHA reform 
bill is likely to be considered next year 
by the Congress, and at that time the 
Committee on Education and Labor 
will consider all OSHA-related issues 
which relate to Congress. 

Fiction No. 11. Congress is exempt 
from conflict-of-interest requirements 
barring officials from the matters in 
which they have a financial interest. 

The fact is that there is absolutely 
no truth to that charge. From the very 
first Rules of the House, established in 
1789, to current criminal penalty stat-
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utes, the House has clearly prohibited 
Members and employees from taking 
any action that would be a conflict of 
interest. 

Rule No. 8 of the House, adopted in 
1789, states: 

Every Member shall be present within the 
Halls of the House during its sittings unless 
excused or necessa.rily prevented, and shall 
vote on each question put unless he has a. di
rect personal or pecuniary interest in the 
event of such question. 

Now, in 1968, Congress included in its 
rules a specific code of conduct em
bodied in rule 43, section 3, which 
states: 

A Member, officer or employ.ee of the 
House of Representatives shall receive no 
compensation, nor shall he permit any com
pensation to accrue to his beneficial interest 
from any source the receipt of which would 
occur by virtue of influence improperly ex
erted by his position in the Congress. 

Rule 44 of the House limits outside 
income for Members and senior staff by 
banning virtually all compensated 
service, with the exception of bona fide 
teaching, and restricts even that nar
row activity to no more than 5 percent 
of salary level. 

It also bans honoraria and sets rules 
for charitable giving, which exclude a 
personal financial interest. 

In 1989, as part of the Ethics Reform 
Act, Members of Congress were prohib
ited from lobbying their colleagues or, 
in the case of senior staff, the commit
tee or Members' offices which em
ployed them for 1 year after they leave 
congressional employment. This re
quirement is similar to the 1-year no
contact ban which applies to executive 
branch officials. 

I find it ironic, however, to note that 
the President of the United States sent 
his legal counsel, C. Boyden Gray, 
down to Capitol Hill to insist that 
President Bush and Vice President 
QUAYLE be exempted from those .anti
reV<olving door provisions, and they 
won. 

Fiction No. 12. Congress is exempt 
fr.om requirements to protect privacy 
by guarding against the release of per
sonal information. 

The fact is that Congress does not 
maintain personal or medical files 
similar to those kept by businesses, 
State and local governments, and most 
other public sector organizations. 

By tradition, records of constituent 
contacts, correspondence and casework 
are held to be private and confidential 
to assure that constituents may con
tact their Representative for help. 

It is interesting to note, however, 
that a number of representatives of the 
news media have on occasion tried to 
obtain access to congressional case
work files, including some of those in 
my own office. It is ironic that the 
press, which has so often demanded 
that we violate privacy rights, now ar
gues that we do not do enough to se
cure such privacy. 

Fiction No. 13, and it is a whopper, is 
that Congress is exempt from sunshine 

requirements to conduct our business 
in public. What absolute nonsense. 
Congress is by far the most open 
branch of the American Government. 
Congressional sessions not only are 
open to the public, but are broadcast 
every day on live television. 

Now, on some occasions congres
sional committees may be able to close 
their sessions, but that is done to pre
vent the release of information that 
might endanger national security or 
defame, degrade, or incriminate an in
dividual. It is also done, on some occa
sions, in order to keep lobbyists out of 
the room so that· committees may 
make important decisions without 
pressure from special interest groups. 
But the results of those meetings are 
all made public except in case of na
tional security or personnel. 

Since 1830, the House of Representa
tives has conducted only four closed 
sessions, the last being July 1983, when 
national security issues relating to our 
war with Nicaragua were discussed. 

The contrast in practices of the legis
lative and executive branches of Gov
ernment are so stark that this charge 
is absolutely ludicrous, especially com
ing, as it does, from some of the very 
same press sources who are tut-tutting 
because they feel the Thomas-Hill alle
gation of sexual harassment should 
have been held in private, closed-door 
meetings. 

Can you ·imagine the outcry from the 
press if they had been? 

Mr. Speaker, when is the last time 
that you saw an important White 
House meeting open to the public, let 
alone broadcast on C-SPAN? 

The courts function largely behind 
closed doors; they ask questions in 
public, but they make choices in pri
vate; they are designed by our Found
ing Fathers to be insulated and unre
sponsive to public pressures. There is 
plenty of insulation on their political 
wiring. The courts and the Presidency 
are by design, much more remote and 
insulated from daily grassroots contact 
than is the Congress. If you doubt that, 
compare the visitors in President 
Bush's office each day with the visitors 
in mine. The Congress has no such po
litical insulation. We were designed by 
our Founding Fathers not to. We can
not put a top-secret classification on 
our mistakes; we make our mistakes 
on C-SPAN in full public view. We do 
not work in the bowels of the Execu
tive Office Building or in the almost 
cloistered chambers of the Supreme 
Court; we work in an open room with 
the public looking right down on us 
through the press gallery and the tele
vision camera, and our adversaries 
seated 10 feet away. 
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Certainly our decisionmaking proc

ess is far more open and subject to pub
lic examination than that of any edi
torial board in the country, and we are 

immersed in public opm10n every 
weekend when we go home to our dis
tricts. Any Member of Congress who is 
insulated from either public opinion or 
from his constituents after all of that 
would have to be pretty stupid. 

Mr. Speaker, there have also been 
published stories in publications such 
as Newsweek which reveal in shocking 
tones the fact that Members of Con
gress actually have offices, and desks, 
and typewriters, and telephones, and 
parking spaces and staffs. Well, what is 
shocking about that? I ask, Do you 
know of any business executive who 
does not consider that a normal part of 
doing business? 

Mr. Speaker, I vote hundreds of times 
a year. I receive 50,000 letters from 
home each year. Guess what? People 
who write those letters seem to have 
the notion that the votes I cast ought 
to be well thought out, and they expect 
me to answer their letters. Occasion
ally they even expect a thoughtful re
sponse. If staff is a perk, rather than a 
business necessity, I ask, "Why can't 
magazines and newspapers put out 
their publications without the benefit 
of the helping hand from their Wash
ington reporters?" 

I represent 530,000 people. How many 
members of the Washington press corps 
represent that many people? How many 
of them would pay the personal price? 
How many of them could do it as well? 
How many of them have to deal day in 
and day out with members of another 
profession who are, as often as not, 
looking for ways to hype, to excite, and 
to tear down? News about good govern
ment and honorable people does not 
sell many newspapers; does it? And the 
press often tries to have it both ways. 

For instance, in an article about a 
year ago Newsweek revealed the shock
ing news that Senate and House Mem
bers get an allowance for, quote, so
journs back home to mix with con
stituents on 4-day weekends. Sounds 
like a cocktail party; does it not? Well, 
that shocking revelation appeared one 
sentence before the comment that 
those same Members, quote, life in an 
essentially insular world. 

Mr. Speaker, I have a question. How 
can we live in an insular world when 
constituents lobby us in our offices 
every day and when we return to our 
districts every other weekend? That 
was not quite explained. It is those 
very trips that guarantee that Mem
bers of Congress will live in a far less 
insular world than a lot of members of 
the press corps who spend most of their 
lives within the jaded and cynical con
fines of Washington, DC. 

Now some members of the press ob
ject because our trips back to our dis
trict are aided by our ability to race to 
the airport after the last day's vote on 
Friday, park our cars, if space is avail
able, in a 120-car lot, which is also 
available to 9 Supreme Court Justices, 
394 foreign diplomats, 100 Members of 
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the Senate and 434 other Members of 
the House, and catch the last plane to 
our district. The press does not seem to 
be as offended by the almost-100 park
ing spaces made available to them at 
the Capitol for them to do their job, 
and, by the way, any member of the 
press who thinks that those 4-day 
weekends back to our districts are va
cations is hereby invited to travel with 
me to my district the next time I go 
home. 

Mr. Speaker, I should not have to say 
this, but I will. Those trips back home 
are a necessary part of staying in 
touch, of maintaining an awareness in 
the districts we represent. That is a lot 
of weekends to deny our wives and our 
kids. I do not make those trips because 
I love traveling around airports miss
ing connections. I do it because it is 
the price the public expects us to pay 
to stay in touch, and I make absolutely 
no apology for it, except to my family 
for the loss of the shared experience of 
birthdays, baseball games, and piano 
recitals that in the end make life spe
cial. 

So, Mr. Speaker, many of these so
called facts about Congress that have 
been fed to the public are fiction or 
half-truths. We deserve to have them 
reported accurately, and so does the 
public. 

But, Mr. Speaker, having said all 
that, let me say what is already 
known, that there are some irritating 
symbols of privilege left over from an 
earlier era which ought to be exam
ined. They may not amount to much, 
but their existence costs this institu
tion far more than they are worth. 

Some examples: cut-rate haircuts. It 
is silly for Congress to keep prices such 
as those. Those prices are left over 
from another age. They should have 
been increased a long time ago to re
flect reality. 

Fixing tickets: I never avail myself 
of that privilege. In fact, if my col
leagues check with the D.C. Depart
ment of Motor Vehicles, they will find 
that I have overpaid. That is because 
several years ago I received a parking 
ticket when my family and I were 
parked next to Holy Trinity Church in 
Georgetown for midnight mass on 
Christmas Eve. I came out to find a $10 
parking ticket. I sent them a check for 
$15 along with a letter observing that 
any city that was so cheap that it 
would ticket a car parked outside a 
church on Christmas for midnight mass 
was absolutely so hard-up that they 
needed a few extra bucks. Now, to be 
perfectly honest, I did not send that 
extra $5 for any reason other than I 
hoped it would screw up their com
puter, but, Mr. Speaker, the House 
should not be in the business of fixing 
parking tickets, and I am glad you 
eliminated that practice. 

Let me now refer to the so-called free 
House gym, Mr. Speaker. As my col
leagues know, the gym is not free, and 

neither is it new. It was built in 1954, 
and frankly the YMCA in my home
town is a whole lot nicer and a whole 
lot more up to date. Unfortunately I 
have not used the House gym for a 
number of years because I simply have 
not had the time, but the low fees are 
not worth the criticism that they bring 
on this institution, and they ought to 
be raised to a reasonable level. 

There are others, Mr. Speaker. With
out going down the list of irritants, let 
me simply say that the proper distinc
tion for both the House and the press 
to draw is between so-called per
quisites, which legitimately enable a 
Member of Congress to do his or her job 
more efficiently, and those which are 
simply available for ego or personal 
convenience. We ought to make no 
apology for the former, and the latter 
ought to be corrected or abolished, and 
I do believe that we ought to do one 
other thing. 

Mr. Speaker, I am glad that you 
made the decision to close the bank, 
and I am glad that you have ended 
some of the unnecessary perks which 
are not necessary for a Member of Con
gress to do his job. I know you intend 
to end others, and I applaud you for it. 

I have tried to lay out in this state
ment what ought to be the guiding 
principles as those decisions are made, 
but I think there is one additional step 
which I would like to see taken to as
sure systemic reform. 

As my colleagues know, in 1975, the 
House adopted the ethics reform pack
age which my reform commission rec
ommended. But later in the year my 
commission produced a second set of 
administrative reform recommenda
tions which were defeated by the 
House. The vote was 160 to 252. Demo
crats voting for the package, 160, to 113 
Republicans, who unanimously voted 
against it. I do not say that to start a 
partisan argument. I simply say it to 
state a fact. 

Now one of those key recommenda
tions was the establishment of a pro
fessional administrator to coordinate 
the administration of the service agen
cies of the House. Now I cannot prove 
it, but it is my strong suspicion that, if 
such a professional with administrative 
management experiences had been ap
pointed, he would have prevented the 
casual administrative practices which 
have caused the House so much embar
rassment in enterprises such as the res
taurant or the bank. 

There are those who believe that an
other commission ought to be estab
lished to recommend changes such as 
those that we recommended that the 
House failed to pass in the late 1970's. I 
do not agree with that because I be
lieve that the appointment of such a 
commission · would delay needed ac
tions and would be likely to experience 
the same partisanship that plagued our 
efforts during that time. 

We know what needs to be done. Let 
us do it, and then let us see to it that 

these nuisance benefits are not allowed 
to develop again to cause any further 
embarrassment to an institution that 
is precious to American democracy. In 
my view a good way to do that is to ap
point a professional administrator for 
the service agency at the House who 
would operate under the policy direc
tion of the Speaker and the House Ad
ministration Committee, and then let 
us get back to the real job before us, to 
attack the economic budget, taxes, and 
health care problems that are threat
ening the security of every American 
family. 

Now let me make a. few observations 
on the press. I have immense respect 
for the press as an institution and pro
found respect, and even affection, for 
some of its many reporters, and, yes, 
even many of its editorial writers. 
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They have a. tough job. It is some

times very hard for a. Member of Con
gress to know when we are getting the 
truth and when we are not. I am sure it 
is the same for the press. Without an 
aggressive, independent press, this so
ciety will not work, and the public will 
not have the information it needs to 
make informed choices in a democratic 
system. 

The Congress is guaranteed many 
freedoms by the Constitution in the in
terests of preserving democracy. With 
those same freedoms, however, comes 
responsibility, and the same is true of 
the press. I am a fierce defender of first 
amendment rights of the press. It is 
important that the press be free, but it 
is also important that they be fair and 
that they be right. Of course, the press 
and editorial writers are right when 
they say there must be a. higher stand
ard for those of us in public service 
than there is for other sectors of soci
ety. That is why Members of Congress 
voted to ban outside income from 
speaking fees, even though those who 
report our actions in the press-shap
ing public opinion in the process-con
tinue the practice themselves, dis
regarding Adlai Stevenson's warning 
that "Those who corrupt the public 
mind may do evil just as great as those 
who steal the public purse." 

I do not object to tough press cov
erage of the Congress as an institution. 
I welcome it. What I object to are the 
inaccuracies, the half-truths, the twist
ing of facts, and the sometimes down
right cynicism and mean-mindedness 
that creeps into so much of their cov
erage of the Congress as an institution. 
I respect skeptics. I do not respect cyn
ics. 

I remember complaining to one net
work news reporter about the unfair
ness of a piece his network did on the 
Congress, and being told, ''OBEY, you 
do not understand. My editor in New 
York has told me, 'If you have a story 
on Congress with a positive spin, do 
not bother to send it.'" 
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Now, I do not expect any favors from 

the press, but I do expect a sense of 
balance, a sense of fairness, and a sense 
of context. By all means, go after those 
who abuse the public trust, but have 
the sense of fairness and balance to dis
tinguish between the small number 
who do that and a large majority in 
both parties who, day in and day out, 
try to do their duty just as Americans 
in every walk of life try to do theirs. 

The democratic process needs to have 
tough coverage of politicians in order 
to keep them on their toes, to keep 
them honest, to keep them focused on 
the things that matter to the people 
who elect us. I believe all political in
stitutions must continue to try to raise 
the ethical standards which guide us as 
we go about the Nation's business. I 
think my whole career demonstrates 
that belief, but I also believe that our 
Government cannot function unless 
there is a cooperative-as well as a 
confrontational-relationship between 
key institutions in and out of Govern
ment which help the society to func
tion. 

By all means, the press must con
tinue to try to ferret out corruption 
and a lack of ethical behavior, but it 
must be done in a way which strength
ens rather than cripples the ability of 
all of our institutions to do a better job 
in confronting the questions that beset 
us. 

Mr. Speaker, the public official for 
whom I have more respect than any 
other in the world is a man by the 
name of John Hume, who is the leader 
of Catholic forces in Northern Ireland, 
who has been struggling since the late 
1960's to bring justice and peace to his 
country. 

In those years he began peaceful 
marches to try to correct the fact that 
while Catholics in Northern Ireland 
made up 70 percent of the population, 
they had no power and few decent jobs 
worthy of the name. In Londonderry it 
was the norm for many Catholic males 
not to have jobs. The women often did, 
but the men were systematically de
nied decent employment opportunities, 
and that created a time bomb. 

John Hume led peaceful demonstra
tions to try to change that, and he was 
brutally beaten a number of times. At 
the same time, the Irish Republican 
Army tried seven times to kill him, in
cluding twice fire-bombing his home, 
because he believed that change must 
be nonviolent. 

He was in my office last week and he 
said to me this. He said, "DAVE, I have 
been watching what is happening to 
the politics of your country. Don't peo
ple understand that there is an alter
native to politics and politicians? It is 
called civil war and neofascist dicta
torship. If people don't understand how 
easy it is to cross the line, just tell 
them to take a look at my country. 
For God's sake, don't let them 
trivialize politics. It is too important 
to your country's well-being." 

Well, Mr. Speaker, I think that was 
good advice. I do not think that our so
ciety will go the way of Northern Ire
land, but I do know that if the public 
loses confidence in its political institu
tions and in its politicians, what will 
come next will not be a pretty sight. 
That creates special obligations for 
both politicians and the press. These 
are perilous times. We have already 
seen firebombings in some of our urban 
cities. We have seen the election vic
tories of six racists, such as David 
Duke. If this gets worse, we could see a 
lot of people in the streets. 

Our political institutions need the 
confidence of the public in order to pre
vent those developments. They need to 
be criticized when that criticism is 
genuine and fair. But when critics are 
careless with the facts, when they tar 
all for the transgressions of the few, 
they risk permanently undermining 
the ability of that institution to do its 
job in holding this country together. 

When that is forgotten, it is not the 
Congress which is the long-term loser, 
it is the country. So Mr. Speaker, my 
message to the press is, "By all means, 
swing away, but be accurate with your 
punches." My message to press and pol
itician alike is to listen to John Hume. 
Do not further trivialize what today 
passes as political dialog in this coun
try, and do not forget that real ethical 
questions are far broader than simple 
questions of personal or financial be
havior, as important as those may be. 

Public bodies should also be evalu
ated ethically in terms of whether 
their decisions produce ethical results. 
In judging the application of ethical 
standards, it might be useful to take 
note of the testimony of former Con
gressman Otis Pike before a congres
sional committee 2 years ago. This is 
what he said at that time, and I quote: 

Ethics is not as great a problem with Con
gress as is courage. This Nation was built by 
a man who couldn't and wouldn't have lived 
by your rules, 

· meaning the rules of the House. 
They were terrible men who drank, ca

roused, and gambled, some kept mistresses, 
some were worse. They connived and made 
deals and some grew rich in office. 

Then he went on to say: 
You can talk about ethics forever and pass 

more rules and reveal yourselves until all of 
your and your spouse's finances, food, 
drinks, sex, religion, clothing, vacations, and 
the hours and minutes and places of your ar
riving and retiring are all in the public 
record. But you will never be held in high re
gard or deemed ethical while you say you 
cannot balance a budget unless a constitu
tional amendment makes you, while you ac
cept gloriously optimistic economic projec
tions rather than deal with real ones, while 
you write a Gramm-Rudman bill and then 
spend days finding ways to get around it, and 
while you let one man make $550 million a 
year while thousands sleep in the streets. 

Mr. Speaker, again I think Otis Pike 
was correct. Two years ago, just about 
the time Otis said that, as I was walk-

ing down Connecticut Avenue toward 
ABC News for an interview on the 
Wright and Tower affairs, I passed a 
number of homeless men. I could not 
help but think at the time that the 
ethical failure of Government to pro
vide decent shelter for those poor souls 
was monstrously larger than the ethi
cal failings we were about to discuss in 
the Tower and Wright cases. 

When I first unpacked my bag of Wis
consin progressive values 20 years ago, 
as an idealistic 30-year-old newcomer 
to Congress, I had the idea that public 
decisions which denied shelter to to
day's poor and steal from the living 
standards of tomorrow's families in 
order to continue the fiction that 
wealthy people are over-taxed, are at 
least as unethical as, say, Judge Gins
burg's smoking a marijuana cigarette 
or a Cabinet nominee's feeling a female 
knee in public. So is lying to Congress 
about financing an illegal war. 

So, Mr. Speaker, let us do what is 
necessary to impose professional man
agement practices which will enable 
this institution to avoid the embar
rassment which we have experienced 
over the past few weeks, and then let 
us get about the business of attacking 
the economic and social problems 
which are threatening the living stand
ards and the security of every Amer
ican family. It is only that which will 
dispel the public disillusion which we 
simply cannot afford in a democratic 
society. 

0 1800 
Mr. GLICKMAN. Mr. Speaker, if the 

gentleman will yield, first of all I wish 
the place had been filled to hear one of 
the most profound speeches that I have 
heard about the role of government, 
the role of Congress, accuracy in terms 
of criticism, unfounded criticism, and 
proper criticism. The balance in your 
statement is so important for the 
American people to hear. 

Not that we are perfect, not that we 
are holy, not that we have not made 
mistakes, but that the whole episode of 
our existence needs to be viewed in the 
context of our job and our relationship 
with the American people. I thought 
your statement was profound. 

There is one point I would like to add 
to your statement, because it is an idea 
that you came up with about 15 years 
ago, an idea that I think is very impor
tant, and that is that I think it is time 
to recognize that we work in a city 
without a city manager. You made this 
point in terms of management of the 
House of Representatives. 

There is no one professional adminis
trator overseeing the running of an en
terprise with about 25,000 employees 
and a budget of almost $1.8 billion. 
That is the House of Representatives. 
That number is just the cost of running 
the House and related operations, in
cluding the Library of Congress, the 
Congressional Budget Office, the Gen-
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eral Accounting Office, and support in
stitutions; it does not include the Sen
ate. While I am sure we could function 
with fewer employees and a smaller 
budget, the fact remains that Congress 
is a large and complicated institution. 

Put in perspective, I thought about 
this related to my own city, my own 
town. Wichita, KS, is the largest city 
in Kansas. It has 3,000 employees and a 
budget of $210 million. 

There is an elected mayor and a city 
council, but there is also a professional 
city manager who oversees, and is ac
countable for running the city on a 
day-to-day basis. The budget of the 
House and number of employees areal
most 10 times that of Wichita here in 
this Congress, but I cannot point to one 
person who is accountable for the oper
ations of the House. 

So it causes me to question from my 
own perspective, as a Member of this 
body who loves it, who runs the show? 

We have various offices and commit
tees, headed by people elected either by 
their constituents or the Members of 
the House, but there is no one adminis
trator hired for his or her expertise in 
finance, management, and personnel 
looking to see whether the House of 
Representatives is run in an efficient, 
sound manner. 

The House of Representatives that 
you so wonderfully talked about has 
changed a great deal in 200 years, but 
how we actually run it has not 
changed. The Capitol complex has be
come a huge operation. We are a city 
within a city. 

We have dozens of buildings, a police 
force, restaurants, shops, mass transit 
system, library and research service, 
television station, post office, first aid 
stations, doctor's office, ambulance 
service, barber, hair salon, credit 
union, printer, paint shop, furniture 
factory, telephone systems, moving 
company, and more. 

To run it the way we ran it in the 
1820's, to run it in a very loose way, is 
not the way of sound management. 

Without modern management con
trols, the House could be spending tens 
of millions of dollars unnecessarily. 
The current system is accountable to 
no one, yet, every one of us is held ac
countable when something goes wrong. 

Another thing that has changed is 
the level of public scrutiny focused on 
the House of Representatives. We are 
the most scrutinized institution in the 
world. Our floor debate is televised, our 
committee meetings are public, our 
buildings are open, and our bills and re
ports are readily available for anyone 
to read. Virtually everything we do is 
public and open to criticism, but every
one here is caught by surprise when the 
public reacts badly to practices to 
which we have become accustomed. 

Each of us is held accountable for 
how we run the House because our jobs 
are full-time now. It used to be that 
Members of the House were citizen leg-

islators, carrying on lives and profes
sious apart from their functions in the 
legislature. They could not be expected 
to know the nuts and bolts of the Cap
itol complex. But now, this is our full
time job. We are limited in outside in
come we are responsible for how tax
payer dollars are spent. We are held 
personally accountable for any aspect 
of this operation that does not pass the 
test of public scrutiny. 

I know I cannot oversee every detail 
of the running of the House, so I want 
someone in charge who will. I want 
someone with proven experience to en
sure that the management practices 
here make sense in 1991, and are not 
simply holdovers from another era. As 
my friend from Wisconsin has said, 
"We don't need another commission to 
recommend how to do this." 

We can simply amend the House rules 
to create the position of House man
ager or executive administrator, ap
pointed by the Speaker, with appro
priate approval of the Members of the 
House, to work with the Speaker and 
Committee on House Administration to 
run this place the way it should be 
run-ethically, effectively, and with as 
little waste as possible. 

I intend to make this proposal in a 
letter to the Speaker, the chairman of 
the Committee on Rules, and the chair
man of the Subcommittee on Rules of 
the House. 

I hope that the rest of this body will 
join us in trying to bring into the late 
part of the 20th century management 
practices of this place. 

We should recognize the current 
means of running the House is whim
sical and costly at a time when voters 
are not given to waste or whimsy. And 
we have the power to change it. 

We need to realize the public views 
how we run the House as a microcosm 
of the whole country. If we can't run 
well a $2 billion entity over which we 
have direct control, the public will 
have reduced confidence in our ability 
to make decisions for a 3-trillion-dollar 
entity, the U.S. Government. It is clear 
we need to modernize and improve our 
internal management practices as we 
begin to tackle the daunting societal 
problems that face us. Let's act and 
not wait for the next shoe to drop 
which will further damage the reputa
tion of this institution. 

My comments are not meant to be 
critical of any existing officers of the 
House, from the Speaker down, the 
Doorkeeper, the Sergeant at Arms, 
from the Clerk, from the Postmaster. 
They all do fine jobs. My comments are 
meant to be constructive. The way we 
run this place is not the way you run a 
$2 billion operation. 

Mr. Speaker, I associate myself with 
the remarks of the gentleman from 
Wisconsin [Mr. OBEY]. My remarks are 
meant to be constructive so that we 
can perform our jobs on policy, 
unencumbered by a lot of the problems 

that we have faced on procedure and 
operation. 

Mr. OBEY. Mr. Speaker, I thank the 
gentleman for his comments. Let me 
simply say that I am glad that he sup
ports the idea of a professional man
ager for the administrative services of 
the House. 

I want to make it clear, I am not sug
gesting that we have someone who is 
going to be looking over the shoulders 
of each and every committee that runs 
their legislative business. For instance, 
House Administration can handle that 
without any interference from any
body. 

But what we do need to do is in my 
view have a professional coordinator to 
overview or oversee the administration 
of all of the ancillary services around 
here, services that provide as much 
service to our constituents as they do 
to us. I think if we do, we will have a 
situation which stands the House in 
good stead and which avoids some of 
the embarrassments which we have in
curred over the past months. 

THE ECONOMY AND HOW IT 
IMPACTS THE NATION 

The SPEAKER pro tempore (Mr. 
LEHMAN of California). Under a pre
vious order of the House, the gen
tleman from Virginia [Mr. PICKETT] is 
recognized for 60 minutes. 

Mr. PICKETT. Mr. Speaker, I come 
here this evening because of my in
creasing concern about the economy of 
our Nation and how it is impacting on 
our people, our businesses, and our 
communi ties. 

Mr. Speaker, I was going through 
some publications this past weekend 
and happened upon this book that was 
written some 5 years ago by Dr. Ravi 
Batra called "The Great Depression of 
1990." I read it several years ago myself 
and put it aside with the hope that 
what Dr. Batra predicted would never 
come to pass. But the more I see events 
unfold here in the early 1990's, the 
more I am persuaded that his thesis 
and his theory about what is happening 
in our Nation are correct. 
It is not that everything he says has 

necessarily come to pass at this point, 
but certainly he has raised red flags 
about what is likely to happen in our 
Nation if corrective measures are not 
taken to bolster our economy and to 
bring about a change in economic ac
tivity. 
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Mr. Speaker, we know that the econ

omy of this Nation is weak and it con
tinues to get weaker. We are looking at 
the possibility of gross national prod
uct growth in the fourth quarter of 1991 
of zero or perhaps even less. We are 
looking at homes sales that are declin
ing. We are looking at housing starts 
declining. 

We are looking at automobile sales 
that are in a decline. Other durable 
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goods orders are down, and no new jobs 
are being created. 

This is a situation, Mr. Speaker, that 
is leading to what I think is intolerable 
condition for our country. One of the 
things that I hear more about perhaps 
than any other in my community is 
about what is happening with the cred
it supply. We know that overall the 
money supply in our Nation is con
tracting, but how does that translate 
into the impact on families and busi
nesses in the community? Let me 
quote just a couple of examples that I 
have heard in the last few days. 

A friend of mine told me that he had 
a loan at a bank that was secured by 
real estate on which he had promptly 
and timely paid the interest on every 
occasion that the interest was due. He 
was suddenly told by his banker that 
was not good enough, "You have got to 
start making some substantial reduc
tion in your principal." 

So he told his banker that, "Yes, I 
will agree to make some principal re
ductions on a regular schedule," and he 
started out along that path. 

Then just a few months later, when 
the banking institution that he had 
been doing business with was taken 
over by another bank with a different 
lending policy, he was told that "Real 
estate is no longer any good as collat
eral for a loan. You are either going to 
have to come up with marketable secu
rities in order to collateralize your 
loan or, if you don't we are going to 
call the loan." 

This type of incident is occurring 
over and over again in our economy. 
This is what is driving local business 
people to the wall. 

Mr. Speaker, it is time that we recog
nize that there is a depression in the 
real estate industry in our Nation. I 
think at the very least we need to 
promptly eliminate the passive loss 
rules that were adopted in the 1986 tax 
bill and to reinstate the installment 
sales provisions for the sale of real es
tate. 

Small businesses have been impacted 
more by the change in credit practices 
of our banks than any other segment of 
our economic community. But even 
more than bank credit, the persistent 
increase in government regulation, and 
here I am not talking about just Fed
eral regulators but about State and 
local regulators as well who interfere 
with and make demands upon small 
business concerns that unreasonably 
intrude upon the way they conduct 
their business. They tell me time and 
time again that they have got it right 
up to here. Any more regulation, any 
more requirements, anything else that 
they have to do, any more overhead, 
and they are going to go out of busi
ness. They are going to close down. 
They are going to lock the door. 

I believe the developing problems are 
more severe, perhaps than the adminis
tration has perceived and reacted to at 

this time. I hope, Mr. Speaker, that we 
do not go the route that has been de
picted in this book, "The Great Depres
sion of 1990." I hope that we have the 
courage and the initiative to take 
those steps that are necessary now to 
make our economy sounder, to make 
our banks sound, to bring about a re
covery in the economy and to get our 
Nation moving again. 

For my part, I am going to be sup
portive of the administration and I am 
going to be supportive of the leadership 
in this Congress to get our country 
moving again because none of us want 
to see the reality of the title of this 
book come to pass. 

TERM LIMITATIONS 
The SPEAKER pro tempore (Mr. 

LEHMAN of California). Under a pre
vious order of the House, the gen
tleman from Tennessee [Mr. DUNCAN] is 
recognized for 30 minutes. 

Mr. DUNCAN. Mr. Speaker, the sur
est way to make. our already unrespon
sive government even less responsive 
and less subject to the will of the peo
ple is to enact term limits for elected 
officials. 

As anyone knows who looks at voting 
records, I am one of the more conserv
ative Members of this body. 

Unfortunately, it is many of my fel
low conservatives who are pushing the 
hardest for term limitations. Yet I be
lieve, also unfortunately, it will be 
conservatives who will be the most dis
appointed, the most frustrated, by the 
results of term limitations. 

Make no mistake about it-there is 
nothing conservative about term lim
its. In fact, it is a radical departure 
from the elected form of government 
set up by our Founding Fathers. 

Conservatives have been the first to 
defend-and throughout history the 
strongest of-our Constitution. 

Conservatives have always been 
proud of the great heritage we have in 
this Nation. Part of that rich herit
age--a very important part-has been 
that this country was the most demo
cratic nation on the face of this 
Earth-the very cradle of democracy. 

Yet it is very undemocratic-it 
strikes at the heart of democracy-to 
not allow the people of this Nation to 
elect whomever they wish to public of
fice. To say that a person has to leave 
office after 6, or 8, or 12 years, no mat
ter how hard he or she has worked, no 
matter how good a job was done, is un
democratic and unfair, and thus, I be
lieve, un-American, in the best sense of 
that term. 

Yet, term limits will apparently 
achieve an overwhelming victory in the 
State of Washington tonight, and there 
is very strong support for limits 
throughout the Nation. 

The reason, I believe, is that people 
are angry, fed up, and resentful toward 
government-and I don't blame them. 
In fact, I agree with them. 

Government has grown more and 
more dictatorial with each passing 
year. It has grown more and more 
greedy and wasteful, less and less re
sponsive. The real reason for this, how
ever, lies primarily with a civil service 
system that protects employees even 
when they do not do a good job-unfor
tunately, even when they are rude to 
the people they are supposed to be 
serving. 

Our government today-particularly 
at the Federal level-has become one 
that is of, by, and for the bureaucrats 
instead of one that is of, by, and for the 
people. 

We have been sold a bill of goods in 
this Nation by liberal elitists who are 
always saying take the politics out. 
Well, the politics have been taken out 
of almost everything today. As a re
sult, people have less control over their 
own government-and they are angry
and I don't blame them. 

This is why, I believe, that so few 
people vote today. They see politicians 
as increasingly irrelevant and power
less. It is actually becoming less and 
less important who is in elected office. 

The real power of government today 
is in the bureaucracy. At the Federal 
level, there is now a fourth branch of 
government never envisioned by our 
Founding Fathers, and that is our 
unelected, elitist, Federal bureauc
racy-and today it is the most powerful 
branch of all. 

Shortly after Lamar Alexander be
came Secretary of Education, someone 
asked me if I thought he would make 
big changes in the Department. I said, 
no, not really because even though it is 
in his nature to try to change things
! said he would meet great resistance 
from a cumbersome, gigantic, and en
trenched bureaucracy. 

I admire Secretary Alexander very 
much, and I know he will make many 
good changes. However, my point was 
that he will not be able to do anywhere 
close to what he wants to because of 
the bureaucratic footdragging found in 
the Department of Education and every 
other Department. 

Surprisingly to me, even liberal 
Democrats are now recognizing this 
problem. Edward Rendell, the Demo
cratic nominee for mayor of Philadel
phia, said not long ago: 

Government does not work, because it was 
not designed to. There is no incentive to 
work hard, so many do not. There is no in
centive to save money, so much of it is 
squandered. 

What does all this have to do with 
term limits? Well, if the people shorten 
the terms of Members of Congress and 
other elected officials, it will weaken 
the Congress and strengthen the bu
reaucracy even more. Our Government 
will become more bureaucrat-ic. 

There are other reasons term limits 
should not be forced on the people. 
First and foremost, it corrects a prob
lem that does not exist. Approximately 
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two-thirds of the House is new since 
1980. More retirements than ever before 
are expected by 1992. Five Members 
have announced their retirements in 
the last 3 weeks, including one 41-year
old Member who said he was tired of 
the money chase, the constant require
ment to raise campaign funds. 

The people will have almost a totally 
new House between 1980 and 1992, with
out term limits. 

Second, the best and fairest term 
limits are already in place-elections. 
Members of the House get very short 
contracts-2 year terms. We face the 
voters every other year. 

If I don't respond to the wishes of my 
constituents-if I don't do a good job
then my people can get rid of me very 
easily. 

0 1820 
Once again, this shows the benefit of 

politics over lifetime, unelected, guar
anteed jobs. 

Elected officials work nights, week
ends, all hours meeting with, talking 
to, and helping people with their prob
lems. Very few civil servants work 
nights or weekends. In fact it is hard to 
find some of them after 4:30 p.m. 

I do not have a private phone num
ber. My number is published in the 
Knoxville phone book. People call me 
very late at night and very early in the 
morning. People stop me at ballgames 
or in the drugstore to make requests or 
give me their opinions. I do not mind 
this at all, because I want to be as ac
cessible to and responsive to my people 
as I possibly can be. 

This does not make me unique or spe
cial. I realize the Members of Congress 
are held in very low esteem today, and 
certainly there are bad apples in any 
group. 

Yet most Members of Congress are 
working 70, or 80, or 90 hours a week
long hours here in Washington and on 
the weekends-trying to serve our peo
ple. You are never off duty in this job, 
and most of us would have it no other 
way. 

I would like to stop here for just a 
moment and commend the gentleman 
from Wisconsin [Mr. OBEY] for his ex
cellent statement that he just made a 
few minutes ago during this special 
order, because as I have just pointed 
out, I think most Members of Congress 
put in extremely long hours, and most, 
almost all, Members of Congress from 
either party, while they may disagree 
at times, but they, most, almost all the 
Members here, are extremely hard
working, dedicated, patriotic citizens 
trying their best to serve their country 
and the people they represent. 

But, my point is that when govern
ment is responsive today, it is pri
marily because of elected officials and 
political appointees, and so the real re
forms are needed more in our Civil 
Service System than in our political 
system. 

Third, term limits would greatly in
crease the power of large States and 
decrease the power of smaller States, 
like my own State of Tennessee. 

California will have 52 Members of 
Congress after 1992; Tennessee will 
have 9, Kentucky 6, Mississippi 5. The 
larger States haven't been able to 
dominate the Congress primarily be
cause of the seniority system. Many 
Members from small States have been 
able to achieve powerful chairmanships 
or other positions of leadership, but 
with term limits this wouldn't be near
ly as common. Sheer numbers would be 
much more important. 

Fourth, many of our best Members
many of our most honored and re
spected Members-are the ones who 
have been here the longest. 

Term limits would have eliminated 
Senator Everett Dirksen during his 
greatest years of service to this Na
tion-during the prime of his career. 

Term limits would have knocked out 
Senator Howard Baker during his years 
as majority leader-his greatest service 
to the Senate and this Nation. 

Term limits would have prevented 
my own father from becoming the 
ranking member of the House Ways 
and Means Committee-the years he 
was probably most effective for his dis
trict. 

Term limits would eliminate, right 
now, the top three leaders of both par
ties in the House-men who frequently 
disagree, but men nonetheless who are 
admired and respected on both sides of 
the aisle. 

Fifth, term limits will weaken and 
possibly even destroy our system of 
checks and balances-the equality 
among the branches of our Federal 
Government. The only way to avoid 
this would be to impose term limits on 
everyone, if term limits are imposed on 
Congress and other elected officials. 

If term limits are imposed on Mem
bers of Congress-the ones most ac
countable to the public-then we 
should impose term limits on bureau
crats and judges. We should do away 
with appointed, guaranteed, lifetime 
jobs. We should say that no one can 
draw a Federal paycheck for more than 
6, or 8, or 12 years. 

I am not advocating this-! am sim
ply saying this would be the only way 
to equalize the branches and preserve 
our checks and balances. What is fair 
for one branch of Government should 
be fair for all ir~cluding the most pow
erful branch-the Federal bureaucracy. 

Sixth, term limits imposed on a 
State-by-State basis would result in a 
crazy quilt pattern of service in the 
Congress. Some States would impose 6-
year limit, some 12-year limits, some, 
perhaps, no limits at all. 

The result would be confusing and 
chaotic. Some States would be harmed, 
some would be helped. A Member from 
a State with a 6-year limit might not 
be given as good a committee assign-

ment as one from a State without lim
its. 

As I said before, I can understand 
this drive toward term limits. I sym
pathize with the goals of those who are 
its strongest advocates. Yet, I believe 
they are aiming at the wrong people. I 
can understand that in their anger and 
frustration they want to lash out, and 
their elected officials are the only ones 
they can get. 

Our whole system of government 
needs reform and change-not just the 
Congress and other elected bodies. If 
the people of this Nation really want to 
change, they need to elect more con
servatives to Congress. 

Term limits will not accomplish the 
desired goals. After all, what change 
have you brought about if you replace 
a liberal with another liberal. There is 
little disagreement that today we have 
the most liberal Congress in the his
tory of this Nation. Some think this is 
good, and some think this is bad. 

But, I will say again, the only real 
way to reform and change the Congress 
is to elect more conservatives. 

Real change, real reform, will not be 
accomplished by an arbitrary, artifi
cial, quick-fix solution like term lim
its, which is really no solution at all. 

Actually, my term is already limited. 
It is limited to the 2 years to which I 
was elected in November 1990. I con
sider it a great privilege to serve in 
Congress, and I am very grateful to the 
people of my district for allowing me 
to do so. 

I hope that I will be allowed to serve 
for at least a few more years. Yet, I 
know that is up to the people, and that 
is the way it should be. 

Actually, due to the great pressure 
and demands of the job today, very few 
Members are staying long in Congress 
anyway. Most stay 8 or 10 years, and 
then move on to other jobs or run for 
other offices. 

The cost of campaigns eliminates 
many. It is almost impossible to raise 
the big money necessary to run year 
after year. In addition, because our Na
tion is becoming increasingly polarized 
and divided and more people are be
coming one-issue voters, in the future 
it will become harder and harder for in
cumbents to be reelected. Thus, once 
again, term limits will become less and 
less necessary. 

It takes away just a little bit more of 
the peoples' freedom if they cannot 
elect the person they really want to 
serve in Congress because of some type 
of arbitrary limit. 

The best limits, as I said before, are 
elections. The best reform we could 
make to the political process would be 
to make our elections more competi
tive. The best way to do that would be 
to place very strict and low limits on 
campaign contributions. 

We need to also place strict limits on 
the amount a person can spend of his 
or her own money to be elected to of-



November 5, 1991 CONGRESSIONAL RECORD-HOUSE 30243 
fice. A person should not be allowed to 
get around campaign spending laws 
just because he or she is wealthy. Pub
lic office in this Nation should not be 
limited to multimillionaires, but 
should be open to all. People should 
not be able to buy seats in the Con
gress of this United States. 

Mr. Speaker, term limits may be in
evitable, but I hope people will take a 
very long look before they take this 
very great leap. 
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AMERICA AT THE CROSSROADS 
The SPEAKER pro tempore. Under a 

previous order of the House, the gen
tleman from Georgia [Mr. GINGRICH] is 
recognized for 60 minutes. 

Mr. GINGRICH. Mr. Speaker, I appre
ciate the opportunity to speak tonight. 

I am going to talk about the cross
roads we have reached and how we can 
work our way out of the mess we are 
in. I feel moved to take some time this 
evening to talk about this, because I 
am I guess as frustrated as anybody 
else in this country about the quality 
of politics and the confusion of the city 
of Washington and sort of the general 
mess in which we find ourselves. 

I say this on a nonpartisan basis. I 
came to Congress in 1978. I ran twice 
and lost and finally won my third race. 
I came here hoping to see us really do 
some dramatic things, and there was a 
brief period when we did. After the 
Carter administration collapsed and 
what I thought was a very frightening 
2 years when I served in 1979 and 1980, 
and then President Reagan was elected 
and there was a bold period of dramatic 
change and we rebuilt the American 
military and we found ourselves in a 
position to cut taxes over a 3-year pe
riod, to create entrepreneurial growth, 
to stimulate the economy. We cut 
spending for the only time in the last 
30 years with the Gramm-Latta bill. 
We reestablished American morale, and 
there was a feeling that you could get 
things done. 

Since then, slowly and steadily, al
most like the process that in science is 
called entropy, we seem to be losing 
energy and losing direction and losing 
dynamics. 

Now we are coming to the end of a 
congressional session, which I think 
has been very frustrating for all of us 
where we spent most of the year fight
ing in a partisan way, really failing the 
people of the United States, failing to 
talk and think through the kind of re
forms we need, failing to reach out for 
new ideas and new creativity and new 
solutions, failing to have a real dialog, 
and instead we just are mired down in 
sort of a partisan mess. We failed to 
pass unemployment compensation at a 
reasonable level for people who genu
inely have pain and genuinely need 
help. We failed to pass an economic 

growth package to get the economy 
started again. We failed to overhaul 
the Resolution Trust Corporation. 

We failed to reform our Government 
or the legal system, and unless some
thing is done to change it, 1992 is going 
to be more of the same. 

I want to suggest where we are at is 
in a way very sad for every American. 
Here you have the greatest political 
system in the world, an extraordinary 
continent-wide free society that has 
become a beacon of hope, whether it is 
Boris Yeltsin in Russia or Vaclav Havel 
in Czechoslovakia or Violeta Chamorro 
in Nicaragua, everywhere you turn on 
the planet there are people who talk 
about freedom and who look to Amer
ica for leadership. 

Probably more people in the last 3 
years have adopted American ideas and 
the American solution around the 
world than at any time in history, and 
yet here at home we have a Capitol 
which is under a cloud with all sorts of 
ethics scandals. We have a system 
which seems deadlocked between the 
Democratic leadership that controls 
the Congress and the Republican Presi
dent. We have a political system which 
has degenerated into 30-second com
mercials that distort, that attack, that 
defame, and we have a country whose 
citizens are worried about the econ
omy, frightened by the cost of health 
care, angry about government that 
fails and enraged at politicians who 
they see in many cases legitimately as 
out of touch and as uncaring. 

I was led to talk tonight about the 
crossroads we are at by a conversation 
with a friend of mine, Jeff Eisenock, 
who is a very bright young economist 
who made the comment the other day 
that we are really teetering, that we 
have not quite decided which way we 
are going, but over the next few years 
we are either going to accept socialism 
and accept national bureaucracies and 
at some point, 50 percent of our gross 
national product will be controlled by 
the Federal Government, or we are 
going to really overhaul the whole sys
tem and we are going to re-establish 
free enterprise. We are going to re-es
tablish the rights of State and local 
governments. We are going to re-estab
lish the American tradition of volunta
rism and we are going to end up back 
at 15 or 17 percent of our gross national 
product in the Federal Government. 

The more I thought about it, the 
more I decided that he is right, that 
the crossroads we are at is very simple. 
The reason we are in a mess is that we 
do not know how to talk about it. We 
do not know how to explain it. We do 
not have words to describe where we 
are at, so it is easier to fall back into 
the language and the politics and the 
attacks of 10 or 15 years ago than it is 
to try to invent the language and the 
solutions and the approaches that are 
necessary in the 1990's, and yet I think 
all of us in public life have an absolute 

obligation to recognize that this is a 
country which by overwhelming mar
gins is now telling all of us, Democrat 
or Republican, that we are on the 
wrong track, that they are not com
fortable with where America is going, 
that they are worried, that they want 
leadership. 

Let me suggest from my standpoint 
that those of us who are Republicans 
have a tremendous obligation to come 
up with more solutions, to be tougher 
in our critique of the Government, to 
recognize that we do not, despite hav
ing had the White House for 11 years, 
we still do not have a grip on the Gov
ernment, that because of the power of 
the Democrats in the Congress, we 
have really not changed the bureauc
racies. I do not think of the Depart
ment of Education in its current form 
as a Department that I am proud of. I 
think of the tremendous work of 
Lamar Alexander and David Kearns 
and many individuals are doing as the 
right direction, but underneath them 
there is a huge unending bureaucracy 
churning away, creating redtape the 
way it always has. 

I regard the Resolution Trust Cor
poration as a nightmare, a disaster, 
something which is destructive of 
America's future. The notion that the 
Government would now be the largest 
single property manager in the United 
States should be appalling to every 
conservative and to every Republican. 

I do not regard what is being done in 
our large cities as something we ought 
to spend more money for at the present 
time, because I think we need to re
form and overhaul and rethink every 
major city in America. 

Finally, I certainly think that here 
in the Congress, although I have be
longed to this institution for 13 years, 
we need a thorough overhaul of the 
way the Congress works, the ground 
rules that Congress functions by, and 
the way in which we deal with the Con
gress. The people have every right to 
be outraged at our processes, our pro
cedures, and the standards we accept. 
So I think we have a lot of work to do. 

I think there are certain standards 
we need to apply. I think we need to be 
tough minded about those standards. 
We need to be prepared to fight for 
those standards. 

Let me give you a couple examples. I 
think that it is outrageous that the 
Democrates have proposed in the De
fense authorization bill to have $1 bil
lion set aside to help the Russians. I 
am not opposed under the right cir
cumstances at the right time in the 
right way to helping the people of Rus
sia. I think if we could find a way to 
help them get to true democracy, to 
help them create free enterprise, to 
help them become prosperous, that 
that in fact would be good; but the idea 
that in the Defense bill, without any 
hearings, without any contact with the 
Foreign Affairs Committee, without 
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any discussions with the Foreign Oper
ations Subcommittee on Appropria
tions, without any effort to set up con
ditions, that we would just cheerfully 
late at night based on the actions of 
the Democratic leaders of that com
mittee adopt a specific amendment to 
set aside $1 billion to help Russia. I 
think that is exactly the madness that 
leads the average American to despair 
of the city of Washington. 

In the first place, if we do not need to 
spend the money on defense, let us 
keep it here at home. Let us either re
duce the deficit, let us cut taxes, let us 
do something rational with it if we do 
not need it for defense. 

In the second place, if we are going to 
have any kind of aid to Russia, let us 
handle it through the committees that 
are supposed to handle it, and let us 
look carefully at what the conditions 
are. 

I do not want to give a blank check 
to the Soviet Union. I do not want to 
give a blank check to the dictatorship 
that is still there, and .while Yeltsin 
may have temporarily have won an 
election, we had recent evidence in Au
gust that that whole regime was very, 
very shaky, that you could easily have 
a collapse of the Soviet system and you 
could easily have a whole series of 
military dictatorships, and the idea 
that unconditionally, without fault, 
without structure, without organiza
tion, without supervision, we are just 
going to write a billion-dollar blank 
check to the Soviets, I think is mad
ness. If you are the average American, 
you think your taxes are too high, your 
health care is too expensive, you are 
very worried about having a critical 
illness in your family that you might 
not have insurance for, you think that 
your neighborhood schools need a little 
more money and that your local high
way has not been repaved recently and 
that you need to make sure we do 
something about the toxic waste 
dumped down the road, and now you 
hear that the Congress at 10 o'clock at 
night decided in the backroom to write 
$1 billion for the Soviets, it is little 
wonder people want term limitations 
when they watch this kind of behavior. 

I am certainly going to do everything 
I can to defeat the Defense authoriza
tion bill when it comes to the floor. 

But what is wrong here is deeper. It 
is not the specific issue. It is the proc
ess. It is the fact that you can produce 
a bill where two men go off in a corner, 
they write what they want, they bring 
it in at the last minute without any 
hearings, without any markup, without 
any structure, they put it in and now 
we have invented a whole new system 
to spend money on the Russians and 
nobody has ever looked at it in a seri
ous, methodical way. 
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We saw the same thing happen the 

other day on the banking bill. Two men 

went off with their staffs, wrote their 
version of a very key section of the 
banking bill and, in effect, they killed 
the entire bill because there had not 
been any hearings, there had been no 
chance to offer amendments, there had 
been no chance to criticize it. The pub
lic had not had a chance to review it. 
Instead, there was an effort to throw it 
on there. 

Now we are going to come up with 
the Resolution Trust Corporation in 
the future. I must say I am extremely 
concerned about the Resolution Trust 
Corporation. I am concerned at two 
levels. I want to commend my col
leagues, the gentleman from Florida 
[Mr. MCCOLLUM], because he brought to 
my attention a Wall Street Journal ar
ticle, "The Appalling Cost of the RTC's 
Haste," by C. Daniel Clemente, which 
is, I think, a very profound example of 
everything I am talking about. Let me 
make two points about the Resolution 
Trust Corporation. 

First of all, the No. 1 problem we 
have is not the savings and loan indus
try; the. No. 1 problem we have is a 
long-term deflation and a change in the 
Tax Code which is crushing real estate 
and construction and development in 
America and which, if it continues, is 
going to lead to a bank collapse follow
ing on top of the savings and loan col
lapse and then to an insurance com
pany collapse falling on top of the bank 
collapse. 

So, the first problem we face is a gen
uine deep deflation. I am going to talk 
in more length about that because I 
think unless we turn that deflation 
around, we are headed toward an eco
nomic disaster of the first order. 

The second problem we have is the 
fact that the Resolution Trust Cor
poration is just about exactly what a 
traditional Republican would have sug
gested; it is a large bureaucratic so
cialist Government agency trying to 
run real estate, and it is doing it badly. 

Now, you have two counts here: 
Count No. 1 is that the real problem is 
not the Resolution Trust Corporation, 
the real problem is deflation and the 
Tax Code and what we are doing to real 
estate in general. The symptom of that 
is the costs we are having to pay for 
the Resolution Trust Corporation. 

The second is that the Resolution 
Trust Corporation itself is a classic 
Government bureaucracy, and every 
concern in the country ought to be 
mad about it and every practical, 
commensense citizen ought to be mad 
about it, and in fact that is what is 
happening. 

People are just infuriated. 
Now, let me start with the RTC it

self. I want to read Mr. Clemente's ar
ticle, "The Appalling Cost of the RTC's 
Haste," from the Wall Street Journal 
of November 4, because it captures 
what is going on and what we have to 
deal with. 

The Resolution Trust Corp's liquidation of 
the property of failed savings and loans is 

turning into the greatest peaceful redistribu
tion of wealth in modern times. But the re
distribution is not going from the wealthy to 
the middle class, or even from the middle 
class to the wealthy, but rather from the 
middle class and the wealthy to the 
superrich and to big business. 

The RTC understands its mandate to be 
rapid liquidation of the real estate that has 
come into the government's hand. In order 
to sell fast, it has taken to selling its com
mercial real estate in bulk. But this decision 
has social consequences-especially since 
there is no financing available today for 
those willing to speculate on the purchase, 
development and improvement of real estate. 
When you offer property for sale in packages 
of $300 million, cash only, who do you sup
pose the buyers will be? 

CONTROL OF REAL ESTATE 

Real estate values and the real estate in
dustry have been among the prime victims of 
this unintended social revolution, for two 
reasons: First, the RTC's huge financial 
needs have made credit unavailable to the 
industry as a whole. Second, it has taken 
control of the nation's largest group of real 
estate transactions out of the hands of the 
private sector and turned it over to a bu
reaucracy. 

From my personal experience, this bu
reaucracy has been predominantly staffed by 
individuals whose professional background 
has either been in the Division of Liquida
tion of the Federal Deposit Insurance Corp., 
or in failed savings and loan associations. In
dividuals with those backgrounds maybe 
have great experience in the mechanics of 
acquiring and disposing of real estate. But 
the heart of the industry, the essence of the 
value of real estate, lies in the entrepreneur
ial developer's unique understanding of a 
particular piece of property and, most im
portant, his understanding of the market
place where the real estate is located, to
gether with the laws, ordinances and regula
tions peculiar to its jurisdiction. 

This crucial perspective is nowhere to be 
found at the RTC. The result is that the cost 
to the taxpayers of the S&L liquidation far 
exceeds what it would have been if manage
ment and control of the operation had been 
entrusted to people trained and motivated to 
realize the highest utility and value of prop
erty. 

A developer wants to maximize the utility 
of a piece of property in as short a period of 
time as possible. A liquidator wants to dis
pose of the property as quickly as possible. 
But disposing of property as quickly as pos
sible simply is not compatible with maximiz
ing value, or even with minimizing loss. 

To see these tendencies at work, look at 
the case of one specific project. Potomac 
Crossing, a planned unit development in the 
town of Leesburg, Va. 

The property was purchased in late 1986 by 
a Virginia developer whose plan include de
sign and construction of all necessary 
streets, sewer lines, water service, curbs and 
gutters and electrical service. Work was 
begun in the fall of 1987 and was to be accom
plished in three phases. The original devel
oper was able to complete phase one. Today, 
approximately 318 families live in Potomac 
Crossing. The total value of the homes sold 
in phase one exceeded $45 million. 

In April 1990, United States Bank of Vi
enna, Va., acquired the uncompleted portion 
of the project, and brougt in my firm as con
sultants to review the project and create a 
business plan. We determined that to maxi
mize the return on the sale of the land, it 
would be prqdent to complete the engineer-
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ing work. This would enable us to obtain a 
final site plan approval of the subdivision of 
all land in phases two and three into build
ing lots. Because the engineering design 
work takes many months and because the 
approval process is so lengthy, taking prop
erty through the process to final approval 
adds great value to the property. We also ad
vised the United Savings Bank to commit 
the funds necessary to complete construc
tion of the sewer line that would serve 
phases two and three. 

Then, in August 1990, United States Bank 
was placed in conservatorship. The RTC be
came the owner 'of the property. It elected 
not to proceed with any further work on the 
land. Today, the RTC is holding 213 acres of 
ground that has no access to sewer lines and 
on which essentially no engineering work 
has been performed for more than a year. If 
we assume that it would take 60 days to com
plete the engineering drawings for those 213 
acres, it is my estimate that it would take a 
total of at least 11 months to complete all 
the engineering work. In the year that has 
elapsed since it took it over, the RTC could 
have completed all the engineering work on 
the property. 

Instead, it appears that this property will 
be sold by the RTC without any further engi
neering work being done, and without the 
sewer being bonded because of the uncer
tainty created by the RTC. The town of 
Leesburg insists that no additional lots can 
be recorded in Potomac Crossing until bonds 
have posted to guarantee sewer construction. 
That means the property will have to be sold 
as acreage rather than as lots, and as acre
age with no present access to sewer services. 

In the meantime, the preliminary plan ap
proval granted by the town is about to ex
pire. Since the original preliminary plan was 
approved, the town has altered its design 
standards for public facilities. Engineering 
to meet the new design standards will cost 
an extra $440,600-money that could have 
been saved had the RTC finished the job 
bank in 1990. 

Further, by interrupting construction of 
the sewer, the RTC has voided agreements 
with 11 neighboring property owners and the 
town to contribute to the cost of the Poto
mac Crossing sewer system. Had the sewer 
been built promptly, it could have cost as 
little as $768,998, to a new owner of Potomac 
Crossing, the cost could be as high as $3.5 
million. 

The property is being offered for sale by 
the RTC at $8 million. It will likely bring 
less than half that amount, between S3 mil
lion and $4 million-on a property that was 
carrying $16 million in debt when it was 
taken over. 

If, on the other hand, it had been held and 
managed with an eye toward maximizing the 
value and ut111ty of the property without 
taking any risk of development, and if about 
$1.5 million in engineering fees, review fews 
and sewer construction had been spent, 
today the property would reasonably be ex
pected to yield in excess of $22 million. 

In general, the RTC acts as best it can 
given its understanding of its mandate. But 
Congress must recognize that this mess can
not be brought to an even partially success
ful conclusion by mandating rapid liquida
tion. If we continue on the present course, 
the downward spiral in the value of real es
tate will accelerate, precipitating the col
lapse of commercial banks by undermining 
the value of property held as collateral, and 
eroding the principal element of every Amer
ican family's net worth; the equity in their 
home. 
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The long-term economic value of real es
tate is a substantial portion of the nation's 
net worth, and as long as the RTC is poised 
to dump properties on the market, nobody 
knows how much farther prices will fall. If 
the roughly $300 billion in real estate loans 
due over the next two years cannot be refi
nanced at present loan amounts because of a 
decline of as much as 40% in real estate val
ues, then we are headed for a new problem at 
least as big as the one we've watched grow 
for the past two years. 

Here's what must be done. 
The RTC should abandon the policy of liq

uidation as soon as possible. 
Congress must recognize that as the owner 

of more than 61,000 parcels of real estate, the 
government, like it or not, is in the real es
tate business and must act prudently so as 
not to destroy the value of real property all 
across the country. 

Private sector individuals and companies 
with real estate experience must be brought 
into the process early to aid in the manage
ment of real estate assets. 

PARTICIPATION BY THE LITTLE GUY 

A tax incentive to make it possible for the 
little guy to participate in the purchase of 
real estate and other assets from RTC must 
be enacted. For example, Congress could 
allow a deduction of $2,500 for investment in 
a publicly held entity that would buy assets 
from the RTC, the FDIC, Freddie Mac, 
Fannie Mae and other federally insured fi
nancial institutions. 

Bank regulators must be prevented from 
forcing banks to write down assets that have 
real long-term value to their artificially low 
present values. 

The FDIC must stop closing banks and 
thrift institutions where there is no evidence 
of fraud and self-dealing. 

If Congress will not take such steps, there 
is no doubt in my mind that no one else can 
estimate the ultimate cost facing this na
tion. The only thing I can say with absolute 
certainty is that it will far exceed anyone's 
worst fears. 
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Now this article by Daniel Clemente, 

who is a consultant who works in this 
field of dealing with real estate, says a 
couple of things. He says a couple of 
core things. 

First, the way the Resolution Trust 
Corporation is currently managing the 
liquidation of properties held by the 
Government favors large corporations 
and the super rich and discriminates 
against the normally wealthy, the mid
dle class, the average worker, the small 
business man and those aspects of real 
estate and development that histori
cally have made this country a very 
dynamic country. 

Second, because of the way the bu
reaucracy is handling the properties, it 
is maximizing the cost to the taxpayer. 
My colleagues will notice the example 
of Potomac Crossing. the way in which 
on this one piece of property the Reso
lution Trust Corporation took what 
might have been a $22 million project 
and has reduced it now to about a $4 
million value. That is an $18 million 
loss on one project. Eighteen million 
dollars. 

Now let me suggest where I think we 
are at, and I have been very intrigued 

with the lessons to be learned from 
Eastern Europe and the fact that we 
keep telling the Russians and others 
that they cannot have semisocialism, 
they cannot have half communism, 
they cannot have partially free enter
prise. They have got to go one way or 
the other. 

George Will, the columnist, had a 
wonderful phrase when he said that the 
Russians are faced with the problem 
one would be faced with if everybody 
was driving on the left side of the road 
and decided to change the rules so they 
would start driving on the right side. 
One either makes an entire change, or 
they get caught up in a total mess in 
which people collide. We cannot have 
half the cars make the change and the 
other half of the cars stay to the old 
path, or we will just have total colli
sions. 

Well, let me suggest that we are 
faced with the same problem here at 
home. America works when it works by 
combining essentially three strong as
sets. It combines decentralization, the 
idea that lots and lots of decisions, the 
vast majority of decisions in America, 
are not made by Washington. They are 
made locally, and ideally they are 
made as locally as possible. 

Second is the concept of free enter
prise, the idea of what truly makes 
America dynamic, people who go out 
and who seek to make a better future, 
to create jobs, to get wealthier, to do 
things because they have an incentive 
to improve their life, and in the proc
ess. in order to improve their life, they 
offer a product, or a good or a service 
which improves other people's lives, 
which is why they pay for it. 

Third, there is an entrepreneurial dy
namic opportunity oriented psychology 
which is strongly American where we 
encourage risk taking. We encourage 
people, whether it is the mayor of a 
small town trying to attract a new 
business, or it is a local developer try
ing to figure out how to have a very 
successful development, or somebody 
who thinks they have invented the 
next computer system, or the next tel
evision system, or the next break
through in automobiles. But the com
bination, the psychology of being an 
entrepreneurial opportunity-oriented 
dynamic personality, the incentives, 
and the drive, and the decentralization 
of free enterprise, and the fact that it 
is a continentwide nation, we have de
liberately decentralized power down so 
that small towns, and counties and 
local communities have an enormous 
ability on zoning, on regulations, on all 
sorts of things to have an impact. 

Now the Resolution Trust Corpora
tion is a perfect example of why the 
large centralized Washington bureauc
racy is disintegrating. It is 
antidecentralization. It is a relatively 
small bureaucracy so people will never 
know, to take again the example of Po
tomac Crossing, the objective fact is, 
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that people at the RTC could not pos
sibly know what the town of Leesburg's 
local regulations are. It is impossible 
for any central bureaucracy to keep up 
with the rate of decisionmaking in 
3,300 counties and in 20 or 30,000 towns 
in America. So, the minute we central
ize, we either crush decentralization, 
which is what makes America so dy
namic and creative, or we have a cen
tralized bureaucracy, which is incred
ibly out of touch with reality. 

Second, by definition a bureaucracy 
like the Resolution Trust Corporation 
is antifree enterprise. Why do they 
want to package the $300 million cash 
on delivery kind of package which fa
vors the super rich and favors the big 
corporations? Because it is easier for 
them to deal with, the same reason 
that at every level in every govern
ment bureaucracy they like dealing 
with big companies and big unions, be
cause a big business bureaucracy finds 
a sense of certainty in sitting down and 
working with a big business or a big 
union, but, if they have got to go out 
and deal with 500,000 entrepreneurs, it 
is impossible. They cannot do it. So, by 
definition the Resolution Trust Cor
poration is antifree enterprise. 

Third, the very rhythm and psychol
ogy of a Federal bureaucracy, particu
larly in the 1990's, threatened, as they 
are, by congressional hearings, and 
congressional attacks and the sense of 
being investigated by everybody and 
possibly taken to court; the whole 
style of American bureaucracy, as it 
has evolved, is antirisk taking, cover 
you rear end, make sure you do not 
make a mistake, avoid any kind of in
centive, do not do anything out of the 
ordinary, do not have any kind of cre
ativity because, if someone makes a 
mistake, first one of the newspapers is 
going to cover it, and then the tele
vision station is going to cover it. Then 
they are going to be called up in front 
of three congressional hearings, and 
then they may get an independent 
counsel to come and investigate them, 
and then they may spend 5 years of 
their life having to fight a lawsuit or 
being threatened with going to jail. So, 
faced with what is a risk aversive, 
micromanagement, antiopportunity, 
antichange, antiresponsibility kind of 
Congress and the psychology of the 
modern news media, the average bu
reaucrat says, "Not me. I don't get 
paid enough to take a big risk, and I'm 
not going to do anything out of the or
dinary, and I'm going to follow the pa
perwork," and what is the result? 

The result is a credit crunch which I 
believe is threatening to put us into a 
depression. The result is a deflation 
and a centralized bureaucracy at the 
Resolution Trust Corporation, which is 
a nightmare, and I think the challenge 
to the Bush administration, and the 
challenge to House and Senate Repub
licans and the challenge, frankly, to 
our Democratic friends across the way 

is to recognize that we have to make a 
decision. If we want America to be de
centralized, if we want free enterprise 
to create jobs and opportunity, if we 
want to encourage an entrepreneurial, 
dynamic, creative-oriented type of psy
chology, then we have got to radically, 
thoroughly change the Resolution 
Trust Corporation because otherwise 
what we are going to have is a huge, 
massive, expensive bureaucracy which 
favors the super rich and favors big 
corporations, which runs up enormous 
bills for the taxpayers and which, in 
fact, is a minor disaster. But it is not 
there by itself. 

Let me give my colleagues a couple 
more examples. Every practical, com
monsense American knows that big 
cities in America right now are not 
working very well, that we need real 
changes, that when we go through area 
by area and State by State, it is appall
ing how often we find scandal, after 
scandal, after scandal, and we find that 
whether it is in New York, or it is in 
Washington, or it is in Chicago, or it is 
in Philadelphia, that there is just a 
process of local scandals that is appall
ing. 

We recently had a list compiled just 
from the Chicago Tribune of people in 
the last few years who have been found 
guilty of accepting bribes or who have 
been involved in fraud. Let me just 
give my colleagues the Chicago list. 

August 31, 1986, the Department of 
Consumer Affairs inspector, Eugene 
Szczeblowsky, plead guilty to two 
counts of accepting bribes at his ar
raignment. Szczeblowsky had the 
power to issue tickets to businesses 
and withhold licenses, and he was 
charged with taking money from two 
businesses. The bribes ranged from $10 
to $2,500. 

December 2, 1986, Carmen Aiello, a 
former deputy water commissioner for 
the city of Chicago, entered a guilty 
plea to two counts of extortion. 
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Aiello acknowledged he accepted a 

$1,000 bribe on two occasions in 1985, 
from Michael Raymond, a swindler who 
worked undercover as an informant for 
Federal authorities. November 1987, the 
former owner of Consumers Tire and 
Supply Co., accused of paying thou
sands of dollars of bribes to employees 
of the city of Chicago and other public 
agencies in Chicago in return for mil
lions of dollars of business, agreed to 
plead guilty and testify for the pros
ecution. 

October 1988, a Cook County circuit 
court judge was convicted on Federal 
bribery charges. Associate Judge Dan
iel Glazier was convicted on one count 
of conspiracy for paying bribes as a de
fense lawyer and taking bribes as a 
judge while sitting on the circuit 
court, Southwest Suburban Fifth Mu
nicipal District. Accused of fixing cases 
and steering unrepresented defendants 

to a network of corrupt attorneys be
tween 1980 and 1983, he faced a maxi
mum sentence of 20 years in prison. 

July 1991, Nick Labue, the former fi
nance commissioner of Chicago 
Heights, was sentenced in Federal 
court to 20 months in prison for extort
ing hundreds of thousands of dollars in 
his city post. In his plea agreement, 
Labue admitted taking more than 
$50,000 in bribes from Albert Ceasar 
Tacco, the south suburban mob boss 
now in prison after Tacco took over the 
city's garbage hauling contract in 1984. 
That is just Chicago, and it is just a 
sample of recent convictions. 

The point is this: When you build a 
large bureaucratized, heavily regulated 
city government, you are building op
portunities for bribery. When you cen
tralize the flow of cash through city 
employees, you encourage setting up a 
system of bribery. There is a fabulous 
book on New York called City for Sale, 
which walks through case-by-case in 
the last decade the examples of corrup
tion in New York City and how the 
process worked, and the fact that if 
you were honest, you were at a net dis
advantage in trying to do business with 
the city. 

Now the reason I am going into this 
is that when we come to the issue of 
aid to the cities, and we have had a 
number of recent arguments by various 
mayors that the problem with the 
cities is to be found in Washington, I 
want to argue that in fact the problem 
of the cities is at the core of how cities 
are currently organized and of what is 
now happening in the major cities. 

The reason is very simple. The struc
ture of large centralized bureaucracies, 
the way in which the system operates, 
is in fact almost designed to guarantee 
that the city will not work. The fact is 
that when you look at the process of 
the way large cities operate in America 
today, it is almost impossible to get 
things done. 

Let me just cite to you a recent 
study. This was in the New York Daily 
News. This is October 26, 1989. This is 
an article entitled "Mockery of an Ed
ucator." 

Local school superintendent Colman Genn, 
whose whistle-blowing led to the suspension 
of the District 27 board, broke down in tears 
yesterday as he told the Gill Commission 
"The board made a mockery of my exist
ence." 

Genn, a career educator who had taped 
conversations with local board members ac
cused of pressuring him to give jobs to cro
nies, said, "Patronage cost the Queens Dis
trict more than $1.3 million in unnecessary 
payroll expenses and denied the district's 
children 20 teachers. Instead of hiring the 20 
teachers, the district hired 45 paraprofes
sionals who do no teaching, paying each one 
$14,000 a year." 

Genn said, "This was a waste of money, in 
my judgment. Education has been my life." 
Nonetheless, he said, concluding his testi
mony, "The people I identified today made a 
mockery of my existence and beliefs, and be
cause of their actions are destructive to chil
dren. ' ' 
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As Genn left the hearing room of the New 

York County Bar Association in lower Man
hattan, members of the audience, many of 
whom were parents in the district, ap
plauded. Some had tears in their eyes, too. 

James Gill, chairman of the Joint Commis
sion on Integrity in the public schools, called 
Genn a "bloody hero." 

Genn's disclosures come at a very critical 
time, just two months before reform-minded 
new schools chancellor Joseph Fernandez 
takes over. Genn said he never has spoken to 
Fernandez, but he expects to. 

Genn began testimony before the commis
sion on Monday, following months in which 
he secretly taped conversations between 
himself and members of the district's board. 

Dangling his reappointment in front of him 
as a trade-off, at least six members of the 
board and one teacher wanted him to hire . 
certain people with political or ethnic con
nections and to punish, transfer or demote 
others without those connections, Genn said. 

Now, the essence of this is real sim
ple. We are faced with the reality that 
in district after district, in area after 
area, people are engaged at the local 
level in messing up the use of resources 
of help children, the use of resources to 
help environment, the use of resources 
to help people in the way they are sup
posed to. 

Again, from the same report, 
Two troubled city school districts rang up 

nearly $90,000-18 times the cost of educating 
a child for one year-in dial-a-porn and other 
unauthorized phone calls over the last 21 
months, Gill Commission probers charged 
yesterday. 

About 13 percent of all calls in the two dis
tricts-District 4 in East Harlem and Dis
trict 9 in the Bronx-were made to hear 
whispered pornography, get horoscopes, 
make blind dates, play trivia games, get 
lucky numbers, dial 411 for information or 
call out-of-state and overseas. 

Favorites of the callers, none of whom 
have been caught, ranged from Dial-A-Hunk 
to Erotic Fantasies, from Jean Simpson's 
Hot Numbers to UDA Rock Rapp, according 
to field audits released by investigators. 

Now, my point here is to simply sug
gest that when the mayors of some of 
our largest cities talk about the need 
to get help from Washington, I think 
they ought to start by getting help at 
home. When the mayors of some of our 
largest cities say they want to raise 
taxes on working Americans in order 
to send more cash to their city, I think 
they first have an obligation to over
haul and reform their city. We in the 
Congress have an obligation to those 
hardworking taxpayers here back at 
home to not automatically send more 
money. 

Let me go back and summarize, be
cause I think that the American people 
have every right to be mad at Con
gress, and I think the American people 
have every right to demand real 
change. I think either the President 
and his Republican congressional allies 
are going to communicate a very clear 
message in 1992, or we are going to con
tinue to muddle through and we are 
going to continue, frankly, to have 
people increasingly alienated and in
creasingly unhappy and increasingly 

dissatisfied with their Government be
cause the reasons are simple. You can 
hardly expect the Democratic leader
ship to change the system they own. 

The Democratic leadership has run 
the House since 1954. They are not 
going to change. They do not want to 
change. It has been a good system for 
them. It has kept them in power. We 
have one committee chairman who 
joined his committee the year I was 
born, 1943, who became a chairman in 
1949. I cannot imagine a man whose 
first chairmanship was in 1949, who is 
still serving in the Congress, signifi
cantly changing his ways. It is not 
going to happen. So it is not fair to ex
pect the Democrats to change. They 
are not going to. 

Furthermore, they are legitimately 
and naturally the party of big govern
ment, the party of the welfare state, 
and the party of Washington. So from 
their standpoint, the Resolution Trust 
Corporation sort of makes sense. It is 
their kind of bureaucracy. From their 
standpoint it makes perfect sense to ig
nore the levels of political corruption, 
the levels of legal corruption, the kind 
of problems we face around the coun
try, because after all, those are their 
big city machines, and why should they 
worry about raising the taxes on people 
in the rest of the country as long as the 
money goes to the Democratic ma
chines in the big cities. 

But those of us who are Republican I 
think frankly had better tighten our 
belts and get to work, because I believe 
we have not done the job right. I be
lieve we have a lot to answer for. I 
think when you look at the Resolution 
Trust Corporation we have to, first, an
swer for reforming the bureaucracy, 
and we have to, second, answer for the 
deflation. We have an obligation to 
change the tax code to encourage peo
ple to get back into real estate. We 
have an obligation to change the tax 
code to encourage people to save and 
invest. We have an obligation to 
change the tax code to encourage peo
ple to be able to go out and start small 
businesses and to create real estate op
portunities, and we need to change the 
tax code to have a tax credit for young 
people and young couples who want to 
buy their first home. 

Every one of those steps would in
crease the value of real estate, and 
would help people go out and buy prop
erty and would raise the value of the 
property the U.S. Government owns, 
and would make it easier for the U.S. 
Government to sell those properties 
and would save the taxpayers money. 

But let me suggest, as an example of 
how ineffective and almost self-de
structive the congressional system is, 
the No. 1 advantage we would get from 
those tax changes would be the amount 
of money we would save on the Resolu
tion Trust Corporation. 
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The fact is, if we pass the changes I 

talked about, and many of them are 

contained in the Gramm-Gingrich tax 
bill, the Economic Growth Act of 1991, 
if those changes were passed we would 
save billions of dollars in money we 
would not have to spend bailing out 
properties because of the deflation that 
is currently underway in real estate. 
We would not have people going bank
rupt who are otherwise going to go 
bankrupt. We would not have people 
laid off and becoming unemployed. 

We would in fact improve the econ
omy, increase the number of jobs, in
crease the value of real estate, and 
save the taxpayers money. 

But under the congressional system 
that the Democrats have, the Joint 
Committee on Taxation is not going to 
score any of that money. In other 
words, when we go in and say how 
much are we going to save if we can 
raise the value of property in America, 
under the way the liberal Democrats 
score things in the Congress we will 
not get a dime of savings counted, even 
though at a common sense, practical 
level every American knows that if we 
were to pass the tax changes, if we 
were to pass the passive loss provision 
to get more people back into real es
tate, if we were to pass a tax credit for 
young people and couples to be able to 
buy their first homes, if we were able 
to pass a provision to allow people to 
use their IRA's and loan them to their 
children and grandchildren to buy their 
first home, if we were to pass a provi
sion that provided for capital gains so 
that people could have an incentive to 
save and to invest and to buy property, 
those provisions would in fact save bil
lions of dollars in the cost to the Reso
lution Trust Corporation bailout. 

But not a penny of it will be scored 
in our favor by the liberals who control 
the Joint Committee on Taxation. So 
they will come down here with some 
totally false, totally inaccurate, to
tally unrealistic fantasy projection, 
and they will argue that that is what 
we should count on the floor of the 
House. 

It is like having a department of 
aviation which only believes in rail
road trains and which says you cannot 
put wings on an airplane because then 
you could not get them through a tun
nel to get them through the moun
tains. You try to explain that we fly 
over the mountain, that is why it is 
called an airplane. They do not believe 
it, they cannot measure it, and cannot 
score it. 

Then we are trapped on the wrong 
playing field. But it goes further. We 
also have an obligation to cut spend
ing. I believe if the Federal Reserve 
Board knew that we were prepared in 
the next budget to substantially cut 
spending, I would say at least $30 or $40 
billion below the current amount, to 
have a genuine cut in the amount of 
money we were going to be spending in 
the Government itself, I believe at that 
point the Federal Reserve Board would 
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believe that the right signal was being 
sent to not have inflation, the right 
signal is being sent to bring down in
terest rates, and you would see interest 
rates come down even more dramati
cally. 

You can imagine that if the Presi
dent and the Republicans in the Con
gress were to join together and commit 
themselves to fight for a budget in 1992, 
which actually came in below the cur
rent projections by $30 or $40 billion, 
and to fight for that all summer, and 
to veto appropriations bills and sustain 
the vetoes and to genuinely shrink the 
spending by the Federal Government, 
that that would in fact make the job of 
the Federal Reserve Board so dramati
cally easier that at that point Alan 
Greenspan, the Chairman of the Fed
eral Reserve Board, could help bring 
down interest rates I believe by poten
tially as much as 2 full percentage 
points. That should be our goal. 

Our goal should be to have low infla
tion, to have low interest rates, to 
keep taxes as low as possible, and to re
duce the deficit by controlling and cut
ting spending. 

Now, that is a policy I believe that 60 
to 65 percent of the American people 
will buy. 

When you look at just the stories I 
told earlier, and over the next few days 
I am going to come back with more of 
them, when you look at the RTC wast
ing potentially as much as $18 million 
on one project, when you look at the 
school system throwing away $1,300,000 
in patronage in one district alone 
which could have provided for 20 teach
ers, it seems to me you clearly can find 
enough examples of real change, 
enough examples of real waste, enough 
examples of setting priori ties, that you 
could bring spending down. 

So let me summarize. First, we need 
to rethink every large centralized bu
reaucratic ~tructure and recognize 
they do not work. That is the 21st cen
tury, you need to decentralize, you 
need to free up the system, you need to 
liberate people because information is 
going to flow everywhere. If major cor
porations can downsize its middle man
agement, and we are seeing a dramatic 
shrinkage in the amount of bureauc
racy in IBM, in General Motors, and in 
other corporations, should we not see 
the same shrinkage in New York City 
government, in New York State gov
ernment, and in the Federal Govern
ment, and should that not be part of a 
program for the 1990's, to have fewer 
bureaucrats with less paper, because 
computers allow us to dramatically 
downsize, just as they do in the private 
sector? 

Third, we have to adopt the right tax 
policies. We have to be committed to 
economic growth. We have to be com
mitted to increasing investment in real 
estate, committed to increasing sav
ings and investment in factories, com
mitted to creating more jobs, and com-

mi tted to increasing the value of real 
estate and real property, so that we are 
in a position to not have another cycle 
of bankruptcies. 

Fourth, we have to be committed to 
a process by which the Federal Reserve 
Board and investors in U.S. bonds can 
realize that we are opposed to infla
tion, so they can invest in U.S. savings 
bonds at a reasonable rate, knowing 
that they are not going to have their 
savings eaten up by inflation. At that 
point we are going to get much lower 
rates. 

If we got down to where the 30-year 
Treasury note was only paying 5 per
cent, instead of about 8 percent which 
it pays now, then you would see short
term rates at around 3 percent, and you 
would see a real economic boom in 1992. 
But that will not happen as long as the 
investors in long-term bonds are con
cerned that this Congress is going to 
spend so much money that inflation is 
going to be inevitable if we continue to 
spend more and more and more, be
cause then they are going to insist on 
getting extra interest just to be able to 
protect themselves against inflation. 

So if we could agree not to have that 
kind of spending, not to have those ris
ing deficits, but instead to form a pro
growth, pro-lower interest rate, pro
savings coalition, I believe you would 
see a dramatic boom. 

Last, the American people have every 
right to expect th.eir Congress to follow 
decent, reasonable procedures. When 
we see a major part of a banking bill 
being written by two men, when we see 
a committee that has no jurisdiction 
over foreign aid writing $1 billion of aid 
to the Russians, when we have a con
ference committee which has never had 
hearings, never had public testimony, 
never had amendments offered in pub
lic, we know that the process of Con
gress is wrong. 

When we see an unemployment bill 
held up by the Democratic leadership, 
when we know that there are millions 
of people out there who ought to be 
getting extended unemployment, that 
we are getting close to the Christmas 
season and those families are going to 
be blocked from having any kind of a 
decent Christmas because the Demo
cratic leadership refuses to bring to the 
floor and make in order a signable un
employment bill that could get the 
checks going out, we know there is 
something wrong with the process. 

But I think the challenge to those of 
us in the Republican Party who work 
with President Bush is even greater 
than the challenge to the Democrats. 
All the Democrats have to do is block 
everything the President wants, pre
side over the welfare state they believe 
in, allow the economy to decay, and 
then blame President Bush for the pain 
they cause. That is a fairly simple job, 
and they are working at it every day. 

We have a tougher job. We have to 
rethink all these large systems of Gov-

ernment. We have to establish the psy
chology of entrepreneurial oppor
tunity. We have to change the tax sys
tem so people have an incentive to save 
and invest and create jobs. We have to 
go back to a process of renewing the 
value of real estate to create a rebirth 
of real estate markets in America. We 
have to oversee the Resolution Trust 
Corporation, and we have to insist on 
cleaning up the Congress and establish
ing a Congress you can be proud of. 

I think in the next 12 months we in 
the Republican Party have our work 
cut out for us. I think we had better 
roll up our sleeves and get to work. I 
think we had better recognize only by 
a consistent, courageous, determined, 
persistent effort are we going to be 
able to do things we need to do to get 
America growing again. 

SPECIAL ORDERS GRANTED 
By unanimous consent, permission to 

address the House, following the legis
lative program and any special orders 
heretofore entered, was granted to: 

(The following Member (at the re
quest of Mr. LIVINGSTON) to revise and 
extend his remarks and include extra
neous materia]·) 

Mr. DUNCAN, for 30 minutes, today. 
(The following Members (at the re

quest of Mr. McDERMOTI') to revise and 
extend their remarks and include ex
traneous material:) 

Mr. ANNUNZIO, for 5 minutes, today. 
Mr. WYDEN, for 60 minutes, today. 

EXTENSION OF REMARKS 
By unanimous consent, permission to 

revise and extend remarks was granted 
to: 

(The following Members (at the re
quest of Mr. LIVINGSTON) and to include 
extraneous matter:) 

Mr. COUGHLIN. 
Mr. MACHTLEY. 
Mr. CRANE in two instances. 
Mr. GALLEGLY. 
Mr. BROOMFIELD. 
Mr. MCEWEN. 
Mr. GEKAS. 
Ms. Ros-LEHTINEN in three instances. 
Mr. BILffiAKIS. 
Mr. FISH. 
Mr. SMITH of New Jersey. 
(The following Members (at the re

quest of Mr. McDERMOTT) and to in
clude extraneous matter:) 

Mr. LANTOS. 
Mr. DINGELL. 
Mr. TAYLOR of Mississippi. 
Mr. TALLON. 
Mr. MATSUI. 
Mr. DURBIN. 
Mr. KILDEE. 
Mr. EDWARDS of California. 

SENATE JOINT RESOLUTION 
REFERRED 

A joint resolution of the Senate of 
the following title was taken from the 
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Speaker's table and, under the rule, re
ferred as follows: 

S.J. Res. 207. Joint resolution to designate 
the period commencing on November 24, 1991, 
and ending on November 30, 1991, and the pe
riod commencing on November 22, 1992, and 
ending on November 28, 1992, each as "Na
tional Adoption Week", to the Committee on 
Post Office and Civil Service. 

A BILL AND JOINT RESOLUTIONS 
PRESENTED TO THE PRESIDENT 
Mr. ROSE, from the Committee on 

House Administration, reported that 
that committee did on the following 
date present to the President, for his 
approval, a bill and joint resolutions of 
the House of the following titles: 

On November 4, 1991: 
H.R. 1046. An act to amend title 38, United 

States Code, to increase, effective as of De
cember 1, 1991, the rates of disability com
pensation for veterans with service-con
nected disabilities and the rates of depend
ency and indemnity compensation for survi
vors of such veterans. 

H.J. Res. 282. Joint resolution approving 
the extension of nondiscriminatory treat
ment with respect to the products of the 
People's Republic of Bulgaria; 

H.J. Res. 281. Joint resolution approving 
the extension of nondiscriminatory treat
ment with respect to the products of the 
Mongolian People's Republic; and 

H.R. 2686. An act making appropriations 
for the Department of the Interior and relat
ed agencies for the fiscal year ending Sep
tember 30, 1992, and for other purposes. 

ADJOURNMENT 
Mr. GINGRICH. Mr. Speaker, I move 

that the House do now adjourn. 
The motion was agreed to; accord

ingly (at 7 o'clock and 19 minutes p.m.) 
the House adjourned until tomorrow, 
Wednesday, November 6, 1991, at 10 
a.m. 

EXECUTIVE COMMUNICATIONS, 
ETC. 

Under clause 2 of rule XXIV, execu
tive communications were taken from 
the Speaker's table and referred as fol
lows: 

2303. A letter from the Director, Office of 
Thrift Supervision, transmitting the Office's 
1990 annual report on the Implementation of 
the Community Reinvestment Act, purusant 
to 12 U.S.C. 2904; to the Committee on Bank
ing, Finance and Urban Affairs. 

2304. A letter from the President, Oversight 
Board and Chief Executive Officer, Resolu
tion Trust Corporation, transmitting the 
semiannual report of the Resolution Trust 
Corporation and the Oversight Board, Octo
ber 31, 1991; to the Committee on Banking, 
Finance and Urban Affairs. 

2305. A letter from the Secretary of Health 
and Human Services, transmitting the report 
on Federal programs providing funds or serv
ices to prevent homelessness among families 
with at-risk children; to the Committee on 
Education and Labor. 

2306. A letter from the Chairman, 
Consumer Product Safety Commission, 
transmitting the Commission's study of 

aversive agents, pursuant to Public Law 101-
608, section 204 (104 Stat. 3124); to the Com
mittee on Energy and Commerce. 

2307. A letter from the Inspector General, 
Environmental Protection Agency, transmit
ting EPA's annual Superfund report to the 
Congress for fiscal year 1990; to the Commit
tee on Energy and Commerce. 

2308. A letter from the Secretary of En
ergy, transmitting the 15th report on en
forcement actions and comprehensive status 
of Exxon and Stripper Well oil overcharge 
funds; to the Committee on Energy and Com
merce. 

2309. A letter from the Assistant Secretary 
for Legislative Affairs, Department of State, 
transmitting notification of a proposed li
cense for the report of major defense equip
ment sold commercially to Egypt (Transmit
tal No. DTC-4~91), pursuant to 22 U.S.C. 
2776(c); to the Committee on Foreign Affairs. 

2310. A letter from the Assistant Secretary 
for Legislative Affairs, Department of State, 
transmitting notification of a proposed li
cense for the export of major defense equip
ment sold commercially to Saudi Arabia 
(Transmittal No. DTC-41-91), pursuant to 22 
U.S.C. 2776(c); to the Committee on Foreign 
Affairs. 

2311. A letter from the Director, Office of 
Management and Budget, transmitting OMB 
estimate of the amount of change in outlays 
or receipts, as the case may be, in each fiscal 
year through fiscal year 1995 resulting from 
passage of H.R. 2519, H.R. 2608, H.R. 2622, H.R. 
2698, H.R. 2942, and H.J. Res. 360, pursuant to 
Public Law 101-508, section 13101(a) (104 Stat. 
1~582); to the Committee on Government 
Operations. 

2312. A letter from the Assistant Secretary 
for Finance and Administration, Smithso
nian Institution, transmitting a copy of the 
Smithsonian Institution, the Woodrow Wil
son International Center for Scholars, and 
Reading Is Fundamental annual pension re
ports, pursuant to 31 U.S.C. 9503(a)(l)(B); to 
the Committee on Government Operations. 

2313. A letter from the. Deputy Associate 
Director for Collection and Disbursement, 
Department of the Interior, transmitting no
tice of proposed refunds of excess royalty 
payments in OCS areas, pursuant to 43 U.S.C. 
1339(b); to the Committee on Interior and In
sular Affairs. 

2314. A letter from the Deputy Associate 
Director for Collection and Disbursement, 
Department of the Interior, transmitting no
tice of proposed refunds of excess royalty 
payments in OCS areas, pursuant to 43 U.S.C. 
1339(b); to the Committee on Interior and In
sular Affairs. 

2315. A letter from the Assistant Attorney 
General of the United States, transmitting a 
draft of proposed legislation to make tech
nical amendments to the False Claims Act; 
to the Committee on the Judiciary. 

2316. A letter from the Chairman, U.S. 
International Trade Commission, transmit
ting the Commission's 67th quarterly report 
on trade between the United States and the 
nonmarket economy countries, pursuant to 
19 U.S.C. 2441(c); to the Committee on Ways 
and Means. 

REPORTS OF COMMITTEES ON PUB
LIC BILLS AND RESOLUTIONS 
Under clause 2 of rule XIII, reports of 

committees were delivered to the Clerk 
for printing and reference to the proper 
calendar, as follows: 

Mr. MILLER of California: Committee on 
Interior and Insular Affairs. H.R. 2927. A bill 

to provide for the establishment of the St. 
Croix, VI, Historical Park and Ecological 
Preserve, and for other purposes; with an 
amendment (Rept. 102-285). Referred to the 
Committee of the Whole House on the State 
of the Union. 

Mr. MILLER of California: Committee on 
Interior and Insular Affairs. H.R. 3387. A bill 
to amend the Pennsylvania Avenue Develop
ment Corporation Act of 1972 to authorize 
appropriations for implementation of the de
velopment plan for Pennsylvania Avenue be
tween the Capitol and the White House, and 
for other purposes; with an amendment 
(Rept. 102-286). Referred to the Committee of 
the Whole House on the State of the Union. 

Mr. BROOKS: Committee on the Judiciary. 
H.R. 3049. A bill to amend the Immigration 
and Nationality Act to restore authority in 
courts to naturalize persons as citizens; with 
amendments (Rept. 102-287). Referred to the 
Committee of the Whole House on the State 
of the Union. 

Mr. GORDON: Committee on Rules. House 
Resolution 269. Resolution providing for the 
consideration of H.R. 932, a bill to settle all 
claims of the Aroostook Band of Micmacs re
sulting from the band's omission from the 
Maine Indian Claims Settlement Act of 1980 
and for other purposes (Rept. 102-288). Re~ 
ferred to the House Calendar. 

SUBSEQUENT ACTION ON A RE
PORTED BILL SEQUENTIALLY RE
FERRED 
Under clause 5 of rule X the following 

action was taken by the Speaker: 
H.R. 2929. Committee on Merchant Marine 

and Fisheries discharged from further con
sideration of H.R. 2929; H.R. 2929 referred to 
the Committee of the Whole House on the 
State of the Union. 

PUBLIC BILLS AND RESOLUTIONS 
Under clause 5 of rule X and clause 4 

of rule XXII, public bills and resolu
tions were introduced and severally re
ferred as follows: 

By Mr. DELLUMS (for himself and Ms. 
NORTON): 

H.R. 3709. A bill to waive the period of con
gressional review for certain District of Co
lumbia acts and to permit the council of the 
District of Columbia to enact laws relating 
to attorneys and the representation of 
indigents in criminal cases; to the Commit
tee on the District of Columbia. 

By Mr. DURBIN (for himself and Mrs. 
SCHROEDER): 

H.R. 3710. A bill to establish an Office of 
Noise Abatement and Control in the Envi
ronmental Protection Agency; to the Com
mittee on Energy and Commerce. 

By Mr. KILDEE (for himself, Mr. FORD 
of Michigan, and Mr. GOODLING): 

H.R. 3711. A bill to authorize grants to be 
made to State programs designed to provide 
resources to persons who are nutritionally at 
risk in the form of fresh nutritious unpre
pared foods, and for other purposes; to the 
Committee on Education and Labor. 

By Mr. ROHRABACHER (for himself 
and Mr. COMBEST): 

H.R. 3712. A bill to repeal the law of the 
District of Columbia known as the Assault 
Weapon Manufacturing Strict Liability Act 
of 1990; to the Committee on the District of 
Columbia. 

By Mr. SKELTON (for himself, Mr. 
MAVROULES, Mr. KASICH, and Mr. 
BLAZ): 
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H.R. 3713. A bill to amend title 10, United 

States Code, to designate the Vice Chairman 
of the Joint Chiefs of Staff a.s a. member of 
the Joint Chiefs of Staff; to the Committee 
on Armed Services. 

By Mr. SYNAR (for himself, Mr. 
SCHEUER, Mr. DEFAZIO, a.nd Mr. 
OLVER): 

H.R. 3714. A bill to transfer Federal finan
cial assistance currently used to develop her
bicide resistant plants to nonchemica.l weed 
control systems, a.nd for other purposes; to 
the Committee on Agriculture. 

By Mr. ABERCROMBIE (for himself 
a.nd Mrs. MINK): 

H.J. Res. 368. Joint resolution to recognize 
contributions made by Federal civilian em
ployees during the attack on Pearl Harbor 
a.nd during World Wa.r IT; to the Committee 
on Post Office a.nd Civil Service. 

By Mr. DYMALLY: 
H. Con. Res. 231. Concurrent resolution re

lating to peace in the Middle East in the 
aftermath of the Madrid Peace Conference; 
to the Committee on Foreign Affairs. 

By Mr. HOYER (for himself, Mr. RIT
TER, Mr. MARKEY, Mr. FEIGHAN, Mr. 
SMITH of New Jersey, Mr. PORTER, 
Mr. WOLF, a.nd Mr. RICHARDSON): 

H. Con. Res. 232. Concurrent resolution 
calling for acceptance a.nd implementation 
by certain republics of the commitments on 
human rights, fundamental freedoms, a.nd 
humanitarian cooperation contained in the 
Helsinki Final Act a.nd other documents of 
the Conference on Security a.nd Cooperation 
in Europe; to the Committee on Foreign Af
fairs. 

MEMORIALS 
Under clause 4 of rule XXII. 
313. The SPEAKER presented a. memorial 

of the Senate of the Commonwealth of Penn
sylvania., relative to the sister city-State 
concept; to the Committee on Foreign Af
fairs. 

ADDITIONAL SPONSORS 
Under clause 4 of rule XXII, sponsors 

were added to public bills and resolu
tions as follows: 

[Omitted from the Record of November 1, 1991] 
H.J. Res. 201: Mr. STARK, Mr. BEREUTER, 

Mr. SCHEUER, Mr. HOYER, Mr. ECKART, Mr. 
SYNAR, a.nd Mr. DELLUMS. 

[Submitted November 5, 1991] 
H.R. 103: Mr. KOPETSKI a.nd Mr. MCCOLLUM. 
H.R. 104: Mr. TORRES. 
H.R. 722: Ms. NORTON. 
H.R. 784: Mr. GoODLING a.nd Mr. SARPALIUS. 
H.R. 842: Mr. GILCHREST. 
H.R. 962: Mr. FOGLIETTA a.nd Mr. ANDREWS 

of New Jersey. 
H.R. 1087: Mr. OLVER. 
H.R. 1130: Mr. DUNCAN. 
H.R. 1326: Mr. FRANK of Massachusetts. 
H.R. 1414: Mr. BREWSTER. 
H.R. 1473: Mrs. MORELLA. 
H.R. 1554: Mr. KOSTMAYER. 
H.R. 2144: Mr. DoOLITTLE. 
H.R. 2258: Mr. FEIGHAN a.nd Mr. SPRATT. 
H.R. 2361: Mr. LEVINE of California., Mr. 

DOOLITTLE, a.nd Mr. EWING. 
H.R. 2840: Mr. MCNULTY. 
H.R. 2872: Mr. DELAY, Mr. CARPER, Mr. 

FROST, a.nd Mr. CONYERS. 
H.R. 2891: Mr. FISH. 
H.R. 2915: Mr. TRAFICANT. 
H.R. 2929: Mr. MARKEY, Mr. ATKINS, a.nd 

Mr. FOGLIETTA. 
H.R. 3026: Mr. LEVINE of California., Mr. 

OWENS of Utah, a.nd Mr. KLECZKA. 
H.R. 3185: Mr. DARDEN. 
H.R. 3369: Mr. DWYER of New Jersey. 
H.R. 3373: Mr. McNULTY, Mr. YATES, Mr. 

YATRON, Mr. HUTTO, Mr. BRUCE, Mr. MCCLOS
KEY, a.nd Mr. 0BERSTAR. 

H.R. 3432: Mr. MCCLOSKEY. 
H.R. 3450: Mr. BEREUTER, Mrs. COLLINS of 

illinois, a.nd Mr. SUNDQUIST. 
H.R. 3451: Mr. EMERSON. 
H.R. 3578: Mr. ANDERSON, Mr. ANDREWS of 

New Jersey, Mr. ATKINS, Mr. BEILENSON, Mr. 
BERMAN, Mr. CONYERS, Mr. DELLUMS, Mr. 
DWYER of New Jersey, Mr. GEREN of Texas, 
Mr. GILCHREST, Mr. GREEN of New York, Ms. 
HORN, Mr. HUGHES, Mr. JONTZ, Mr. KOLTER, 
Mr. KOSTMAYER, Mr. MCDERMOTT, Mr. MIL
LER of California., Mr. OLVER, Mr. RoE, Mr. 
SAXTON, Mr. SIKORSKI, a.nd Mr. SMITH of 
Florida.. 

H.R. 3585: Mr. CAMPBELL of Colorado, Mr. 
LEWIS of California., Mr. MARLENEE, Mr. 
TALLON, Mr. HUNTER, Mr. LAGOMARSINO, Mr. 
YOUNG of Alaska., Mr. JOHNSON of South Da
kota., Mr. GALLEGLY, Mr. HUGHES, Mr. SEN-

SENBRENNER, Mr. KOPETSKI, Mr. GUNDERSON, 
a.nd Mrs. VUCANOVICH. 

H.J. Res.107: Mr. VANDER JAGT, Mr. STARK, 
a.nd Mr. EVANS. 

H.J. Res.125: Mr. WYDEN. 
H.J. Res. 364: Mr. BATEMAN, Mr. BILBRAY, 

Mr. CHANDLER, Mr. CHAPMAN, Mr. COYNE, Mr. 
DE LUGO, Mr. DoOLITTLE, Mr. DWYER of New 
Jersey, Mr. EWING, Mr. GALLEGLY, Mr. GEREN 
of Texas, Mr. HUGHES, Mr. LANCASTER, Mr. 
MANTON, Mr. MARTINEZ, Mr. MCCLOSKEY, Mr. 
McNULTY, Mrs. MINK, Mr. MOLLOHAN, Ms. 
OAKAR, Mr. OWENS of Utah, Mr. POSHARD, 
Mr. SANGMEISTER, Mr. ScHIFF, Mr. SPRATT, 
Mr. UPTON, Mr. WOLF, a.nd Mr. YATES. 

H. Con. Res. 180: Mr. KOPETSKI a.nd Mr. 
MRAZEK. 

H. Con. Res. 200: Mr. PORTER, Mr. OBER
STAR, Mr. DANNEMEYER, Mr. ECKART, Mr. 
HENRY, Mr. GALLEGLY, Mr. WILSON, Mr. LA
GOMARSINO, Mr. KOLTER, Mr. FAWELL, Mr. 
PAXON, Mr. SCHEUER, Mr. JEFFERSON, Mr. 
DoRNAN of California., Mr. LEHMAN of Flor
ida., Mr. LIPINSKI, Mr. BUSTAMANTE, a.nd Mr. 
SENSENBRENNER. 

H. Con. Res. 208: Mr. DWYER of New Jersey. 
H. Res. 115: Mr. RIGGS, Mr. TRAFICANT, Mr. 

MORAN, Mr. KLUG, Mr. VENTO, a.nd Mr. 
TORRICELLI. 

DELETIONS OF SPONSORS FROM 
PUBLIC BILLS AND RESOLUTIONS 
Under clause 4 of rule x:xn. sponsors 

were deleted from public bills and reso
lutions as follows: 

H.R.1330: Mr. RAMSTAD. 

PETITIONS, ETC. 
Under clause 1 of rule XXII, petitions 

and papers were laid on the Clerk's 
desk and referred as follows: 

H.R.1330. Mr. RAMSTAD. 
130. By the SPEAKER: Petition of the city 

of Hollywood, FL, relative to the Cable Com
munications Act of 1984; to the Committee 
on Energy a.nd Commerce. 

131. Also, petition of Virginia. Council of 
Chapters, the Retired Officers Association, 
Virginia. Beach, VA, relative to MIA's re
maining in Southeast Asia.; to the Commit
tee on Foreign Affairs. 
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The Senate met at 9:30 a.m., on the 
expiration of the recess, and was called 
to order by the Honorable DANIEL K. 
AKAKA, a Senator from the State of Ha
waii. 

PRAYER 
The chaplain, the Reverend Richard 

C. Halverson, D.D., offered the follow
ing prayer: 

Let us pray: 
* * * happy is that people whose God is 

the Lord.-Psalm 144:15. 
God of the nations, Lord of all peo

ple, how easily we forget that our 
Founding Fathers gave us a political 
system in which the people are sov
ereign. They gave us a government 
whose "just powers are secured by the 
consent of the governors." Exercise of 
that responsibility is as crucial to our 
system as is the exercise of responsibil
ity on the part of the elected officials. 
Neglect of that obligation is a severe 
breakdown of the system. One may 
think his one vote is of little con
sequence, but certainly his not voting 
is of far greater consequence and mul
tiplied by millions of nonvoters means 
total collapse of the political equation 
conceived by our forebears. 

Mighty Ruler of the universe, awak
en the people to their obligation as 
well as privilege of voting. Help them 
see that every excuse for not voting is 
a strong argument to vote. Forgive us 
for our negligence at the polls, and 
move us to take personal responsibility 
for our part in the greatest form of 
government history has ever known. 

In the name of the Lord of history. 
Amen. 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore [Mr. BYRD]. 

The legislative clerk read the follow
ing letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, DC, November 5, 1991. 
To the Senate: 

Under the provisions of rule I, section 3, of 
the Standing Rules of the Senate, I hereby 
appoint the Honorable DANIEL K. AKAKA, a 
Senator from the State of Hawaii, to perform 
the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore. 

Mr. AKAKA thereupon assumed the 
chair as Acting President pro tempore. 

(Legislative day of Tuesday, October 29, 1991) 

RESERVATION OF LEADER TIME 
The ACTING PRESIDENT pro tem

pore. Under the previous order, the 
leadership time is reserved. 

MORNING BUSINESS 
The ACTING PRESIDENT pro tem

pore. Under the previous order, there 
will now be a period for the transaction 
of morning business, not to extend be
yond the hour of 10 a.m., with Senators 
permitted to speak therein and with 
the time to be controlled by the major
ity leader or his designee. 

In my capacity as a Senator from the 
State of Hawaii, I suggest the absence 
of a quorum. 

The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. GORTON. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
LIEBERMAN). Without objection, it is so 
ordered. 

CORRESPONDENCE FROM SEC-
RETARY OF TRANSPORTATION 
AND OTHERS CONCERNING MON
TREAL PROTOCOLS AND QUES
TION OF STATUTORY 
AUTHORIZATION 
Mr. MITCHELL. Mr. President, on 

August 1, 1991, I submitted for the CoN
GRESSIONAL RECORD a copy of an opin
ion by the American Law Division 
[ALD] of the Congressional Research 
Service concerning the Montreal proto
cols. I also submitted a copy of a letter 
I wrote on that date to the Secretary 
of Transportation, Samuel Skinner. 
These documents supplemented earlier 
correspondence on the issue which was 
entered in .the RECORD on June 28, 1991. 

I wish to enter into the RECORD today 
a copy of the reply that I received from 
the Secretary of Transportation on 
Se.ptember 17, 1991. I also received a 
letter dated September 6, 1991, with rel
evant opinion from the Air Transport 
Association of America and the Inter
national Air Transport Association 
[ATAIIOTA]. Those letters were cir
culated among interested parties on 
the issue. In response, I have received 
relevant comments from the American 
Association for Families of KAL 007 
Victims and the Association of Trial 
Lawyers of America [ATLA]. For the 
benefit of my colleagues, I wish to 
enter a copy of those letters into the 
RECORD as well, immediately following 
my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. MITCHELL. My most recent cor

respondence with the Secretary of 
Transportation has concerned the sup
plemental compensation plan [SCP] 
proposed as a condition of ratification 
of the protocols, which otherwise limit 
international airline liability. In my 
August letter to Secretary Skinner, I 
expressed concern over the unprece
dented nature of the SCP and the im
plications of a choice by the Senate not 
to rely on implementing legislation to 
establish the supplemental compensa
tion system. I especially was concerned 
about the risk of an absolute limita
tion on recoveries being created if the 
SCP is overturned in a legal challenge. 
I asked Secretary Skinner for the ad
ministration's suggestions for mitiga
tions of concerns or risks with regard 
to the SCP. 

The Secretary of Transportation's 
letter and that of IOTA/ATA, go be
yond the ALD opinion and point to 
analogous precedents for relying on 
agency implementation instead of re
quiring enabling legislation. They also 
explain that judicial review of the SCP 
would be available under the Federal 
Aviation Act before the protocols be
come effective. In accordance with this 
view, the risk of any potential gap in 
coverage would be negligible. 

The ATLA letter maintains that the 
assurance offered in the Secretary of 
Transportation's letter "betrays an un
certainty." What might happen in the 
event of a legal challenge to the SCP is 
largely hypothetical; however, my own 
view is that any uncertainty in this 
area can be removed. I will want to dis
cuss with the administration and the 
Senate Foreign Relations Committee a 
possible amendment to the resolution 
of ratification to provide, in effect, 
that the protocols shall have no force 
or effect during any period when for 
any reason a supplemental compensa
tion plan is not in operation. Such an 
amendment would remove any risk of a 
potential gap in coverage for airline 
passengers. 

There is a more fundamental concern 
also expressed in the ATLA letter. Al
though enabling legislation may not be 
absolutely necessary for the SCP, 
A TLA raises the distinct question of 
whether or not it is appropriate or de
sirable. The A TLA letter quotes a sec
tion from the ALD opinion of July 8, 
1991, which offers an argument for ena
bling legislation. That is one option. 

The other option is to rely on admin
istrative implementation as proposed 

• This "bullet" symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor. 
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by the administration and rec
ommended by the Senate Foreign Rela
tions Committee. The ALD opinion 
provides the reassurance that "Con
gress in the present circumstances 
seems free to choose between either ap
proach without doing manifest vio
lence to the separation of powers." 

Whether or not enabling legislation 
is appropriate, beyond whether or not 
it is necessary, is perhaps a subjective 
issue, but I believe it is a fair one. It is 
a question which all of my colleagues 
should consider carefully. I also note 
that it is distinct from the more fun
damental question of whether the Sen
ate should consent at all to ratification 
of the protocols. That is the threshold 
issue. The secondary issue is whether 
ratification should be conditioned on a 
supplemental compensation plan en
acted either through agency action or 
through enabling legislation. 

I ask my colleagues to consider these 
issues carefully. I look forward to con
tinuing discussions about them with 
the administration. 

ExHIBIT! 
THE SECRETARY OF 

TRANSPORTATION, 
Washington, DC, September 17,1991. 

Hon. GEORGE J. MITCHELL, 
Majority Leader, U.S. Senate, Washington, DC. 

DEAR SENATOR MITCHELL: Thank you for 
your thoughtful letter of August 1, 1991, rais
ing certain issues with respect to the Mon
treal Protocols and the Supplemental Com
pensation Plan. We welcome the opportunity 
to address these serious issues with you as 
the Senate considers these treaties. 

Specifically, we share your concerns that 
there be no gap during which the Protocols 
might be in effect without a functioning 
Plan. It is the firm position of the Executive 
that the establishment of the Supplemental 
Compensation Plan is a necessary pre
condition to ratification of the Protocols by 
the United States. We have made that posi
tion clear to the Senate, foreign govern
ments, the airline industry and consumer 
groups. There will be no change in the posi
tion. 

In response to your concern about the pos
sibility of the Plan being overturned in a 
legal challenge, the Administration has care
fully re-examined this question. Our review 
has reinforced our judgment that there is no 
basis for a successful challenge to the Plan 
in the courts. This Department has ample 
statutory authority to implement the Plan, 
and there are established precedents for rely
ing upon existing authority to implement 
provisions of a treaty. 

More importantly, I want to assure you 
and the Senate that the Administration is 
committed to implementing this treaty in a 
manner that will ensure that American trav
ellers are protected from any potential gap 
in the coverage of the Plan, even in the un
likely event of a successful judicial chal
lenge to the Plan. 

In addition to reiterating the Administra
tion's long-standing commitment that the 
U.S. would not remain party to the Protocols 
without a satisfactory and properly func
tioning Plan, I want to give you the follow
ing specific assurances: 

The Plan will be open for public comment 
before it is approved by this Department. 

The instruments of ratification will not be 
deposited until after those persons have had 

the opportunity to obtain judicial review of 
this Department's approval of the Plan 
under the provisions of the Federal Aviation 
Act, which gives any person disclosing a sub
stantial interest in the Plan standing to ob
tain such judicial review. 

The U.S. will promptly respond to any 
legal challenge to the Plan and, if necessary, 
pursue any adverse decision aggressively 
through the judicial process. 

In the extraordinary event a legal defect is 
revealed in the Plan after the Protocols 
come into force and effect, the Administra
tion will take immediate action to remedy 
the defect, or if necessary propose amend
ments to the Federal Aviation Act. 

If appropriate remedies cannot be found 
promptly, then the United States would de
nounce the Protocols, and take all feasible 
measures to preserve the benefits of the Plan 
for the six month period pending the effec
tiveness of that action. 

In this regard, we would like to emphasize 
our conclusion that the Federal Aviation Act 
contains ample statutory authority for im
plementing the Supplemental Compensation 
Plan. It has been used since its enactment to 
implement a wide variety of international 
agreements between the United States and 
foreign governments regulating virtually 
every aspect of international air transpor
tation. Section 1102 of that Act specifically 
envisions that the powers and duties of the 
Secretary of Transportation under the Act 
be exercised in the implementation of any 
"obligation assumed by the United States in 
any treaty, convention or agreement that 
may be in force." In this regard, the Act has 
provided authority to implement and make 
mandatory a voluntary intercarrier agree
ment to augment the compensation payable 
under provisions of the 1929 Warsaw Conven
tion. That agreement, which first become ef
fective in 1966, remains in operation today. 

I have been advised by the Department of 
State that it is not unprecedented for the 
Executive to propose ratification of a treaty 
without requesting further implementing 
legislation where, as here, existing statutes 
give the President or his Executive agencies 
sufficient authority to implement the obli
gations of the treaty. In such cases the 
President or the Secretary of State may in
dicate, in the documentation transmitting 
the treaty to the Senate, the authorities 
that will be relied on in carrying out U.S. ob
ligations thereunder. Thus, for example, in 
submitting the Montreal Protocol on Sub
stances that Deplete the Ozone Layer to the 
President in 1987, the Secretary of State 
noted that: 

"The obligations the United States would 
assume under the Protocol will require im
plementing regulations .... Section 157 of 
the Clean Air Act grants the Administrator 
of the Environmental Protection Agency au
thority to regulate substances, practices, 
procedures, or activities which he finds may 
reasonably be anticipated to affect the strat
osphere, if such effect may reasonably be an
ticipated to endanger public health or wel
fare. This broad authority provides the stat
utory basis for implementing the Protocol, 
including its trade provisions." 

Treaty Doc. 101-19, lOlst Cong. 2d Sess., at 
vm. A similar statement accompanies the 
Amendment to the Montreal Protocol on 
Substances that Deplete the Ozone Layer, 
now pending advice and consent to ratifica
tion. See Treaty Doc. 102-4, 102d Cong., 1st 
Sess., at vn. Additional recent examples in
clude the Treaty with Belgium on Mutual 
Legal Assistance in Criminal Matters, Trea
ty Doc. 100-16, lOOth Cong., 2d Sess., at V 

("The Treaty will not require implementing 
legislation and will utilize the existing au
thority of the Federal cou:rts, particularly 28 
u.s.c. 1782.") 

We are aware of no instance in which reli
ance on existing statutory authority for the 
performance of obligations under a treaty 
has been successfully challenged on the 
ground that the treaty in question should 
have been implemented only by after en
acted legislation specifically addressed to 
that treaty. Finally, as previously noted, I 
have complete confidence that the Depart
ment of Transportation has adequate author
ity to implement the provisions of new Arti
cle 35A of the Convention and establish the 
Supplemental Compensation Plan. 

Thank you again for your interest in the 
Protocols, and for the attention you have 
given to their implementation. As I have 
stated before, ratification of the Montreal 
Protocols is a high priority for the Adminis
tration. With your help in scheduling the 
Protocols for Senate consideration this ses
sion, the United States will be able to bring 
into force and effect a legal regime that will 
demonstrate its leadership and commitment 
to protecting American citizens using inter
national air service worldwide. 

Sincerely, 
SAMUEL K. SKINNER. 

SEPTEMBER 6, 1991. 
Re Montreal Protocol No. 3 and the Supple

mental Compensation Plan. 
Hon. GEORGE J. MITCHELL, 
Majority Leader, U.S. Senate, Washington, DC. 

DEAR SENATOR MITCHELL: On behalf of the 
Air Transport Association of America and 
the International Air Transport Association, 
whose members include the international 
airlines serving the United States, we would 
like to take this opportunity to address the 
concerns that you have raised with respect 
to the proposed ratification of the Montreal 
Protocols (the "Protocols") and the adoption 
of a Supplemental Compensation Plan 
("SCP" or the "Plan"). 

As you know, the existing liability regime 
applicable to international aviation-estab
lished by the Warsaw Convention of 1929 (the 
"Convention")-limits compensation for pas
senger death or injury to an unreasonably 
low amount by ·American standards. The 
Montreal Protocols update the Convention 
(1) by mandating absolute, but limited, li
ability for airlines in this regard and (2) by 
permitting signatory countries to establish 
and maintain a system to supplement that 
compensation. The U.S. Supplemental Com
pensation Plan will cover economic and non
economic losses in excess of the treaty li
ability limit up to at least $500 million per 
aircraft per incident, an amount more than 
adequate to provide full compensation to 
crash victims. 

It has been clear to all airlines since the 
negotiation of the Protocols in 1975 that the 
United States would require that a perma
nent Supplemental Compensation Plan be in 
force as a condition of its eventual ratifica
tion of the Protocols. We support such a 
Plan and have worked with the Department 
of Transportation, the Senate Foreign Rela
tions Committee and other interested parties 
to draft a satisfactory SCP. Further, the 
Foreign Relations Committee has proposed 
to require a satisfactory SCP in two provisos 
to the Senate's consent to the Protocols. The 
provisos state that ratification of the Proto
cols by the President is dependent upon hav
ing a satisfactory SCP and that the Presi
dent is obligated to denounce the Protocols 
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if he determines that a satisfactory SCP is 
not in operation.l 

You have raised concerns about whether 
implementing legislation for the SCP would 
be appropriate or advisable. On July 8 the 
Congressional Research Service responded to 
your concerns in a memorandum that ad
dressed these issues in general terms, but did 
not analyze the existing statutory frame
work established by the Federal Aviation 
Act of 1958, as amended (the "Act").2 By let
ter dated August 1, 1991 to Secretary of 
Transportation Skinner, you indicated that 
you remained concerned over the choice not 
to rely upon implementing legislation, and 
that Americans may be limited to .. the 
$130,000 strict liability amount if the SCP is, 
for some reason, invalidated and the Proto
cols are not denounced by the President as 
required by the Senate provisos. 

We share your concern that full compen
satory damages be assured for the victims of 
international airline tragedies, no matter 
what the cause of that tragedy may be. We 
also share your concern that there be ade
quate statutory authority for implementing 
the SCP and that there be no gaps in its cov
erage. In fact, the Convention as modified by 
the Protocols contemplates that result. We 
believe that the following analysis of the ex
isting statutory regime governing inter
national air transportation may resolve your 
concerns. 

IS THE SUPPLEMENTAL COMPENSATION PLAN 
UNPRECEDENTED 

The proposed SCP is unprecedented in that 
it would provide, within a treaty framework, 
certain recovery for death or injury without 
individual limitation. The concept of a plan 
to supplement benefits provided by the War
saw Convention, however, is not unprece
dented. Since 1965, all carriers serving the 
United States have been required to adhere 
to a carrier plan (the Montreal Agreement) 
to supplement the liability and compensa
tion payable under the original Warsaw Con
vention.s The Montreal Agreement was con
ceived as a voluntary intercarrier agree
ment, and it was then made mandatory by 
DOT for all carriers under the Federal A via
tion Act, whether or not they were party to 
the original Agreement.4 The Agreement has 
been relied upon by the judiciary as govern
ing carrier liability in countless decisions in 
both state and federal courts, including the 
Supreme Court of the United States.s The 
principal difference between the Montreal 
Agreement and the SCP is that the Agree
ment was not specifically authorized by the 
treaty, and it lacked the comprehensive pro
tections and benefits provided by the SCP 
and contemplated by the Protocols.6 

The history of the Montreal Agreement is 
instructive. Dissatisfied with the Warsaw 
Convention's limitation of liability of ap
proximately $8,000, the United States gave 
notice of its intention to denounce the Con
vention on November 15, 1965, to be effective 
in six months pursuant to Article 39 of the 
Convention. At the same time, the United 
States made clear that it would rescind the 
notice of denunciation if the contracting na
tions appeared likely to agree to increase the 
liability limit to approximately $100,000, and 
the carriers agreed, in the interim, to in
crease the liability limit to $75,000. The Unit
ed States withdrew its denunciation just be
fore the expiration of the six-month period 
in light of that agreement, embodied in the 
Montreal Agreement.7 The "purpose of ... 
[the Montreal Agreement] was to provide a 
basis upon which the United States could 
withdraw its notice of denunciation." a 

See footnotes a.t end of article. 

The United States Government thus relied 
upon its existing statutory authority to re
quire all carriers to participate in a plan to 
supplement the compensation payable under 
the Warsaw Convention as a condition of its 
continued participation in the treaty. This 
system has operated without successful legal 
challenge for over 25 years. The proposed res
olution of advice and consent to ratification 
explicitly confirms a similar result for the 
SCP in relation to Montreal Protocol No. 3. 
The principal difference is that the treaty it
self has been changed to sanction such ac
tion by the United States. Article 35A of the 
Convention as amended by the Protocols spe
cifically authorizes the United States to re
quire all carriers to participate in the Plan 
and gives the government the explicit right 
to establish its features. 

The SCP will be implemented in this well
established context, and the likelihood of a 
judicial order overturning the SCP alto
gether would appear to be exceedingly re
mote. Nevertheless, the existing statutory 
framework for implementing the SCP set 
forth in the Federal Aviation Act does pro
vide safeguards to ensure that consumers 
would not be disadvantaged by such a chal
lenge. 
IS IMPLEMENTING LEGISLATION NECESSARY OR 

DESIRABLE 

The Federal Aviation Act already provides 
a carefully-crafted and well-understood leg
islative framework for implementing the 
SCP. It has been used since 1965 to require 
all carriers to adhere to the Montreal Agree
ment to supplement the liab111ty and com
pensation payable under the original Warsaw 
Convention. The process is as follows: 

Section 401 of the Act requires all U.S. car
riers to operate consistently with conditions 
imposed by the Department of Transpor
tation on their certificates.9 Failure to com
ply with a condition subjects the carrier to 
severe penalties and/or termination of its op
erations. It is a current condition of all car
riers' operating certificates established by 
regulation 10 that they comply with the re
quirements of the Montreal Agreement, and 
that condition will be amended to substitute 
the Plan once the Protocols are ratified. 

Section 402 of the Act contains identical 
authority and conditions for foreign air car
riers, and for all relevant purposes it oper
ates in an identical fashion.11 

Section 403 of the Act requires all carriers 
(U.S. and foreign) engaged in foreign air 
transportation to file and adhere to their 
tariffs.l2 Liability rules such as those estab
lished by the Protocol/SOP system, including 
the nature and level of the fee collected 
under the SCP, must be filed with and ap
proved by DOT. Tariffs filed with DOT have 
the force and effect of law in that they are 
binding upon the carriers and their pas
sengers, and carriers may not operate in a 
manner inconsistent with the applicable tar
iffs.ls The liability rules established by the 
current Warsaw Convention and the Mon
treal Agreement are and must be specified in 
the carriers' tariffs.l4 

Sections 412 and 414 of the Act establish a 
procedure to obtain DOT approval, subject to 
public comment, of the SCP.1s DOT review 
and approval is required prior to the imple
mentation of the SCP, as it was for the Mon
treal Agreement. 

In carrying out these and other respon
sibilities, DOT (i) is subject to the require
ments of the Administrative Procedure Act, 
and (ii) must act consistently with the inter
national obligations of the United States as 
required by section 1102 of the Act. 16 Fur
thermore, its orders are subject to judicial 
review under section 1006 of the Act.l7 

If the Executive Branch were to attempt to 
abandon the SCP under Montreal Protocol 
No.3, or for that matter the Montreal Agree
ment under the Warsaw Convention, it would 
have to follow the procedures described 
below, regardless of whether the airlines sup
ported or opposed such action. 

First, DOT would be required to issue a 
show cause order under sections 401 and 402 
of the Act to amend the certificates and per
mits of all carriers to allow them to operate 
without providing the protections of the 
SCP.lB That order would then be subject to 
public comment. DOT would then have to fi
nalize its order over certain public opposi
tion. The final order would be subject to dis
approval by the President on the basis of for
eign policy or national security consider
ations under section 801 of the Act,1e and sev
eral Federal agencies have to submit com
ments to the President.:IO DOT could also 
proceed by rulemaking, after notice and pub
lic comment, subject to Presidential over
sight.21 

Second, the order (or final rule), if not dis
approved, is subject to judicial review in the 
courts of appeals of the United States, in
cluding the United States Court of Appeals 
for the District of Columbia Circuit. Anyone 
disclosing a substantial interest in the DOT 
order has standing to obtain such judicial re
view under section 1006 of the Act,22 which 
without question includes consumer and pas
senger groups and representatives. Thus, 
passengers and other parties would be able to 
seek judicial review to ensure the preserva
tion of the benefits of the SCP consistent 
with the intent of the Senate that it be 
available to all passengers as provided in 
Montreal Protocol No.3. 

Other organizations and agencies would 
also have strong incentives to oppose any at
tempt to abandon the Plan. The abandon
ment of the SCP would generate substan
tially-increased claims against airframe and 
engine manufacturers under product liabil
ity laws, as well as against the United States 
under the Federal Tort Claims Act, as pas
sengers look to recover uncompensated dam
ages from other potential defendants. Thus, 
abandonment of the SCP would in all prob
ability be strongly opposed by the Depart
ment of Justice, the Treasury Department 
and OMB, as well as by the major airframe 
and engine manufacturers. 

There are significant procedural impedi
ments to any decision to abandon the SCP 
after the entry into force of Montreal Proto
col No. 3, including the availability of judi
cial review of such action. Furthermore, the 
Federal Aviation Act gives consumers and 
other interested persons ample opportunity 
to participate in the approval of the Plan, in
cluding the opportunity to challenge the 
Plan before it becomes effective. 

As noted, the airlines must submit the 
basic SCP to DOT for public comment, re
view and approval under sections 412 and 414 
of the Act before the Plan can be imple
ment.23 Further, prior DOT approval of the 
fee for the SCP is also required before it can 
be incorporated into the carrier's tariffs and 
included in the advertised price of the tick
et. Any persons disclosing a substantial in
terest in the Plan (e.g., consumer and pas
senger groups) have the right to participate 
in the DOT proceeding and obtain prompt ju
dicial review of a DOT order approving the 
SCP in the courts of appeal under section 
1006 of the Act.24 Therefore, judicial review 
of the SCP will be available before (as well as 
after) the Protocols enter into effect and 
even before the instrument of ratification is 
deposited. 
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A judicial decision overturning the SCP 

would result from judicial review under sec
tion 1006 of the initial DOT approval of the 
Plan, or from review of any subsequent and 
periodic DOT approvals. The jurisdiction of 
the courts of appeals is exclusive.25 District 
courts generally lack jurisdiction to enter
tain collateral attack upon a DOT order ap
proving the SCP.26 An adverse decision would 
in all probability result in a remand to DOT 
to take action consistent with the court's 
decision. 

As mentioned, the United States took a 
leadership role in the events that led to the 
successful negotiation of the Montreal Pro
tocols in 1975. The Protocols (and hence the 
SCP) cannot by their own terms come into 
effect for the United States until 90 days 
after thirty nations, including the United 
States, have deposited their instruments of 
ratification.27 To date, 20 nations have rati
fied Montreal Protocol No. 3 and a host of 
other nations are waiting for the U.S. deci
sion before acting. As a practical matter, the 
Plan will not come into effect for at least a 
year after Senate advice and consent. Until 
that time, the current Warsaw regime will 
prevail for international air passengers 
world-wide. Since the United States will not 
deposit its instrument of ratification until 
after the basic SCP is approved by order of 
the Secretary of Transportation, there will 
be more than enough time to obtain judicial 
review of the plan prior to entry into force of 
Montreal Protocol No. 3 for the United 
States. 

It is unlikely that a successful legal chal
lenge to the basic Supplement Compensation 
Plan would occur after Montreal Protocol 
No. 3 came into force and effect for the Unit
ed States. In the event of such a challenge, 
however, the court in all probability would 
give DOT the opportunity to cure the defi
ciencies in the Plan or allow the President to 
denounce the Protocols before enforcing a 
mandate overturning the Plan altogether. 
Otherwise, DOT would also have to take ac
tion to amend carrier permits and certifi
cates under the procedures described pre
viously. In this regard, Montreal Protocol 
No. 3 provides that a notice of denunciation 
takes effect six months after it is made.28 We 
are prepared to draft an amendment to the 
Plan to ensure that its benefits would not 
terminate under these circumstances until 
the effective date of a notice of denuncia
tion. This amendment would make explicit 
our conclusion that the benefits of the Plan 
would be preserved pending correction of any 
deficiency of the Plan or until Montreal Pro
tocol No.3 ceased to be in force for the Unit
ed States, whichever the case may be. Thus, 
district courts and other trial courts would 
continue to award damages under the Plan 
and Montreal Protocol No. 3 for the benefit 
of all American passengers in international 
transportation so long as the treaty remains 
in effect for the United States. 

Whether the legislative framework de
scribed above could be improved upon is un
certain at best. It has worked without flaw 
in implementing the Montreal Agreement 
for 25 years. If the economic features of the 
Plan were incorporated into implementing 
legislation, it would deprive all parties of 
the administrative flexibility they will re
quire to ensure that its benefits match 
changing economic conditions and consumer 
expectations. Finally, we note that Congress 
can always act as a whole to amend the Fed
eral Aviation Act to effectuate a change in, 
or exercise oversight over, the President's 
administration of the Protocols and the 
SCP.29 Consequently, Congress always has 

the ability to correct any substantial Presi
dential misstep. 
WHAT IS THE LEGAL EFFECT OF THE SENATE'S 

CONDITIONS ON ITS ADVICE AND CONSENT TO 
RATIFICATION? 

As conditions of its advice and consent to 
ratification of the Protocols, the Senate will 
require that a "satisfactory" SCP be in oper
ation. As the Foreign Relations Committee 
noted, such provisos "would have the same 
force and effect as any other condition in
cluded by the Senate .... [T]he President 
can proceed to ratify the Protocols only by 
accepting the conditions placed upon U.S. 
ratification by the Senate."ao There is more 
than adequate support for the Committee's 
statement. First, it is a logical and nec
essary corollary of the Senate's constitu
tional power that if it consents with condi
tions and the President ratifies a treaty on 
the basis of that consent, then he is bound by 
the conditions. "Since the President can 
make a treaty only with the advice and con
sent of the Senate, he must give effect to 
conditions imposed by the Senate on its con
sent."31 

You have raised the question whether this 
obligation to give effect to the Senate's con
ditions may be enforced judicially and if so, 
who has standing to do so.32 We believe that 
courts do have the power to enforce the Sen
ate's conditions, and that consumers and 
other interested parties have standing to ob
tain such enforcement. However, we view the 
question not in terms of whether a court 
would or could seek to compel the President 
to denounce the Convention as amended by 
the Protocols in the absence of a satisfactory 
SCP. Rather, the question is whether the 
courts have the authority to require the 
maintenance of a satisfactory SCP while the 
Protocols remain in effect, i.e., until a notice 
of denunciation by the President becomes ef
fective. As stated, the Federal Aviation Act 
authorizes DOT to require carriers to adhere 
to the SCP and any decision by DOT in the 
exercise of that authority-including a deci
sion to abandon the SCP-is subject to judi
cial review under the Act, upon petition filed 
by any person disclosing a substantial inter
est in the DOT decision.ss The court of ap
peals is specifically given the power to af
firm, modify, or set aside such action; and 
may order further proceedings and provide 
interlocutory relief by stay of the DOT ac
tion or such mandatory or other relief as 
may be appropriate.34 The decision of the 
court of appeals is subject to review by the 
Supreme Court.ss 

The remaining aspect of this question, 
then, is whether the failure of the Depart
ment of Transportation to act in a manner 
consistent with the Senate's conditions 
would be set aside by the court of appeals as 
unlawful.se If the conditions comprise part of 
the treaty, then they become the law of the 
United States and are enforceable as such; 
and, in addition, they are specifically made 
binding upon the Secretary of Transpor
tation in the exercise of his responsibilities 
under the Federal Aviation Act by section 
1102 of that Act.37 

In the words of Justice Scalia, the Senate 
"may, in the form of a resolution, give its 
consent on the basis of conditions. If these 
are agreed to by the President and accepted 
by the other contracting parties, they be
come part of the treaty and the law of the 
United States." 38 Here, there is no question 
that the conditions will be accepted by the 
contracting parties. They are obligated to do 
so by Article 35A of the Convention, added 
by the Protocols (Art. XIV), and the man
dated participation of all foreign carriers in 

the SCP will be reflected in filings submitted 
to both the U.S. and foreign governments 
under governing bilateral air services agree
ments.39 Other authority support the conclu
sion that the Senate's conditions become 
part of the treaty and hence the law of the 
United States, particularly where, as here, 
they constitute a part of the international 
obligations or rights of the United States.40 

The Convention itself supports this result. 
Article 35A of the Convention explicitly per
mits signatory states to establish SCPs and, 
even more importantly, sets forth various 
conditions that must be satisfied when such 
plans are implemented. Those conditions are 
clearly treaty obligations since they must be 
complied with by any state wishing to estab
lish a plan. Therefore, since the SCP forms a 
part of the implementation of the treaty and 
ratification by the President gives the treaty 
the force and effect of law, the Senate's pro
viso concerning the SCP shall also have the 
force and effect oflaw.41 

There is additional authority to the effect 
that the President would be obligated, as a 
matter of constitutional law, to obey the 
provisos once he ratifies the Protocols on 
that basis. For example, the Restatement of 
Foreign Relations Law provides that [t]he ef
fectiveness of . . . a Senate proviso, however 
does not depend on its becoming law of the 
land as part of the treaty. Such a proviso is 
an expression of the Senate's constitutional 
authority to grant or withhold consent to a 
treaty, which includes authority to grant 
consent subject to a condition. The author
ity to impose the condition implies that it 
must be given effect in the constitutional 
system.42 

Similarly, it has been argued that "[i]f the 
Senate conditioned its advice and consent to 
the treaty upon inclusion of the language in 
question and upon its being given an opera
tive effect . . . then regardless of what the 
language in question is called it must be 
given effect."43 

In the final analysts, it is certainly in the 
"public interest" to give effect to the Sen
ate's conditions, which are intended to en
sure passengers the benefit of the protec
tions afforded by the SCP; and that is the ju
dicially reviewable standard for DOT action 
under sections 401, 402 and 412 of the Federal 
Aviation Act. We conclude therefore that the 
Senate conditions are enforceable judicially 
and any person disclosing a substantial in
terest has standing to do so. The Congres
sional Research Services' analysis appar
ently failed to reach this same conclusion, 
because it did not address two fundamental 
points. First, it did not asses the adequacy of 
existing authorizing legislation for the SCP 
set forth in the Federal Aviation Act and its 
provisions for judicial review. Second, it did 
not consider whether the Senate's provisos 
would have the force and effect of law as part 
of the treaty and how a court would enforce 
that law under the Act. 

DOES THE CONVENTION ITSELF ENSURE THE 
BENEFITS OF THE PLAN 

Article 35A(d) of the Convention as amend
ed by the Protocols requires that all pas
sengers who contribute to the Plan be enti
tled to the benefits of the Plan. Since tickets 
are sold in many cases months in advance, 
and since Article 35A has the force and effect 
of law after ratification of the Protocols, it 
does not appear that a court would overturn 
the SCP in a manner that would leave pas
sengers holding a right to compensation un
protected so long as the treaty remained in 
force for the United States. Given the num
ber of Americans travelling internationally 
at any given time, it is difficult to envision 
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an enforceable court order that would not 
allow an orderly transition to a revised SCP 
or a legal regime not governed by Montreal 
Protocol No. 3. 

In conclusion, any attempt to abandon the 
SCP while the treaty remains in force and ef
fect for the United States would create very 
serious legal risks and uncertainties for air
lines attempting to operate in international 
air transportation. It is in fact not entirely 
whether the airlines would be entitled to op
erate under Montreal Protocol No. 3 if an 
SCP were not in effect, given the conditions 
in the Senate's resolution of advice and con
sent to ratification, the provisions of the 
treaty itself, and the framework of the Fed
eral Aviation Act. Accordingly, the airlines 
would take all necessary measures to pre
serve the operation of the SCP for foreign air 
transportation while Montreal Protocol No. 
3 is in operation for the United States, as re
quired by DOT regulations and subject to the 
approval of the Secretary of Transportation. 
As stated, we are prepared to draft an 
amendment to the Plan for review by the De
partment of Transportation that would 
make it clear that, even in the face of a pre
emptive act by a competent court or any 
other governmental entity, the benefits of 
the SCP would be preserved until a notice of 
denunciation of the treaty by the United 
States becomes effective. 

Thank you for your consideration of these 
important matters. Please let us know if we 
can be of any further assistance to you or 
your staff with respect to the Montreal Pro
tocols and the Supplemental Compensation 
Plan. 

Sincerely, 
WARREN L. DEAN, 

Dyer, Ellis, Joseph & Mills, Counsel to the 
International Air Transport Association. 

JAMES E. LANDRY, 
Senior Vice President and General Counsel, 

Air Transport Association of America. 
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Division, Congressional Research Service (June 24, 
1991). 

3349 U.S.C. app. §1468(a). 
3449 U.S.C. app. §1468(d). 
3649 U.S.C. app. §1468(!). 
lMWhether or not the Foreign Relations Commit

tee's proposed conditions could be improved in light 
of this analysis is beyond the scope of this letter. 
For these purposes, we interpret the conditions as 
implementing Article 35A of the Convention, as 
amended by Montreal Protocol No. 3, which author
izes the United States to "establish and operate" a 
SCP and to require all carriers to participate in the 
Plan. 

3749 u.s.c. §1502. 
38 United States v. Stuart, 489 U.S. 353, 374-375 (1989) 

(Scalia, J. dissenting on other grounds). 
38See, e.g., Air Services Agreement between the 

Government of the United States of America and 
the Government of the United Kingdom of Great 
Britain and Northern Ireland, Article 12, 28 U.S.T. 
5367, T.I.A.S. 8641 (1977). 

40 Power Authoritll of New York v. Federal Power 
Comm'n 247 F.2d 538, 542--44 (D.C. Cir. 1957), vacated 
and remanded with instructions to dismiss as moot, 355 
U.S. 64 (1957); see also Iwasawa, The Doctrine of Self
Executing Treatie& in the United States: A Critical Anal
ysis, Va. J. lnt'l L. 627. 670 (1986); Glennon. The Sen
ate Role In Treaty Ratification, 77 Am. J. Int'l L . 257 
(1983); Henkin, Foreign Affairs and the Constitution 55-
56 (1972). 

41 Further, a district court in any personal injury 
or wrongful death action could have the power to de
clare that the Protocols, and their limitation on li
ability, no longer have the force and effect of domes
tic law if the Senate's provisos are found to have 
been violated by reason of the abandonment of the 
SCP. Cf. In re Aircrash in Bali, Indonesia, 684 F.2d 
1301, 1308-09 (9th Cir. 1982). 

42§303 note 4. 
4SPower Authority, 247 F.2d at 546 (Bastian, J ., dis

senting). We also note that the Congress in its con
sideration and approval of trade agreements does ap
prove statements of administrative action by the ex
ecutive "to implement" the agreement, including 
proposed regulatory initiatives to be completed 
after Congressional action. See, e.g., Section 101 of 
the United States-Canada Free-Trade Agreement 
Implementation Act of 1988, Pub. L. No. 1()()-449, 102 
Stat. 1851, 1852. While the "fast track" procedure for 
approving trade agreements and accompanying 
statement or administrative action (if any) requires 
legislation under the provisions of the Trade Act of 
1974, the ratification of a self-executing treaty, such 
as Montreal Protocol No. 3, with an implementing 

condition would appear to have force and effect of 
law in the United States that is similar to the ap
proval of implementing Executive action in the con
text of the Trade Act's procedures. 

THE AMERICAN ASSOCIATION FOR 
FAMILIES OF KAL 007 VICTIMS, 

New York, NY, October 21,1991. 
Hon. GEORGE J. MITCHELL, 
Majority Leader, U.S. Senate, Washington, DC. 

DEAR SENATOR MITCHELL: On August 1, 1991 
we wrote you regarding the Montreal A via
tion Protocols that are now pending before 
the Senate for its Advice and Consent. On 
the same day you wrote a letter to the Sec
retary of Transportation, Samuel K. Skin
ner, expressing your interest, and concern: 
That there be full statutory authority for 
implementing the Supplemental Compensa
tion Plan, and that full compensatory dam
ages be assured for victims of international 
air tragedies. 

In his reply to your letter of August 1, 1991, 
Secretary Skinner explained that the De
partment of Transportation has long stand
ing statutory powers under the "Federal 
Aviation Act", to implement the provisions 
of international treaties. Most specifically, 
the Department of Transportation has super
vised and guided the interairline agreement 
of 1966, updating the liability limits of the 
original Warsaw Convention of 1929, without 
challenge. As to the proposed Supplemental 
Compensation Plan to the Montreal Aviation 
Protocols, Secretary Skinner has outlined 
the procedures his Department will follow to 
implement the Treaty. This would include 
the participation of the public, before the 
Supplemental Compensation Plan is ap
proved and a judicial review, before the Plan 
becomes effective. 

Since the Department of Transportation 
has successfully managed the existing liabil
ity agreement under its present authority 
for twenty-five years, without judicial chal
lenge it has proven that its present author
ity is sufficient and effective, that it works, 
and that no further legislative action is 
needed. 

As to the assurance of full compensation 
for victims families of international air trag
edies, articles 41 and 42 of the Montreal Avia
tion Protocols specifically provide the oppor
tunity to improve the Treaty in the future, 
if and when this becomes necessary. Those 
articles also address the needs to update pe
riodically the liability of the Treaty, to ac
count for any increase in the cost of living. 

The Foreign Relations Committee of the 
Senate addressed the need of the updating of 
the liability in item three of the proposed 
ratification resolution. We suggest that the 
language of that article three of the resolu
tion be strengthened, to specify that the li
ability be increased to the level of the cost of 
living prevailing at the time when the inter
national conference, required to update the 
compensation, convenes, and that the Sec
retary of State report to the Senate, periodi
cally on his progress to convene such inter
national conference. 

We recognise your interest, as well as the 
time you and your staff are devoting to clar
ify all the questions relating to the Montreal 
Aviation Protocols and to the Supplemental 
Compensation Plan. Your efforts to establish 
a historical track, for future generations to 
understand better the issues under discus
sion, now, and the positions taken by various 
interested parties, are appreciated. 

Considering that some time will pass be
tween the ratification vote by the Senate, 
and the Montreal Aviation Protocols with 
the Supplemental Compensation Plan actu
ally coming into force, we would urge you to 
schedule the full Senate's vote on the Trea-
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ty, at an early date, The American Public, 
engaging in international air travel, needs 
better protection most urgently. In case of 
fatal accidents their families cannot afford 
to wait nine years, or longer to be com
pensated, as is now the case. 

Please be assured that we shall be happy to 
assist you and your staff in any ways you 
may deem to be appropriate. 

Thank you for your concerns. 
Respectfully yours, 

HANS EPHRAIMSON-ABT, 
Chairman. 

ASSOCIATION OF TRIAL 
LAWYERS OF AMERICA, 

Washington, DC, October 29, 1991. 
Hon. GEORGE MITCHELL, 
Senate Russell Office Building, 
Washington, DC. 

DEAR MR. MAJORITY LEADER: Thank you 
for sharing with us Secretary of Transpor
tation Skinnner's letter of September 17 re
garding the Montreal Protocols, as well as 
the correspondence from Messrs. Dean and 
Landry on behalf of the International Air 
Transportation Association and the Air 
Transport Association of America. As al
ways, ATLA deeply appreciates your interest 
in our views and we are grateful for the op
portunity you have afforded us to participate 
in this discussion. 

Frankly, we find both letters to be 
thoughtful and constructive. Yet in the final 
analysis neither letter alleviates the most 
telling concerns. The Secretary, as well as 
Messrs. Landry and Dean, tackle head-on dif
ficult questions regarding the legal status of 
an administratively implemented Supple
mental Compensation Plan, the precedents 
for such a Plan, and such a Plan's ab111ty to 
withstand legal challenge. In short, there is 
much attention in the letters paid to the 
question of whether implementing legisla
tion is necessary. There is, however, very lit
tle attention, if any, given to whether legis
lation would be desirable and would afford 
the best guarantee of protection for Amer
ican passengers. 

In our letter of April 24, 1991, we expressed 
uncertainty but no firm opinion regarding 
the view that there presently exists clear 
and ample statutory authority for the De
partment of Transportation to implement 
the proposed Supplemental Compensation 
Plan. Although we continue to maintain no 
firm position regarding that issue, we do not 
believe the Senate can take comfort in the 
most recent response of the Secretary, or in 
the views expressed in the Landry/Dean cor
respondence. While both Secretary Skinner 
and the industry spokesmen remain staunch 
in the view that a successful legal challenge 
to the Plan is not likely, both letters make 
assertions that give us pause. 

The Secretary writes that in the "event a 
defect is revealed in the Plan after the Pro
tocols come into force and effect, the Admin
istration will take immediate action to rem
edy the defect, or if necessary propose 
amendments to the Federal Aviation Act." 
Simply stated, that very assurance by the 
Secretary betrays an uncertainty. And even 
the smallest window of exposure is too great. 
The Senate should not ratify a treaty that 
depends upon the sufficiency of a Supple
mental Plan when the proponents of that 
Plan conclude that it very probably will 
withstand a legal challenge, but imply that 
there is a small chance it will not. And what 
if it does not? The disturbing response is: 
Well don' t worry, we'll fix it later. 

The same concern arises from the Landry/ 
Dean correspondence which asserts that it 
is-

" ... unlikely that a successful legal chal
lenge to the basic Supplemental Compensa
tion Plan would occur after Montreal Proto
col No. 3 came into force and effect for the 
United States. In the event of such a chal
lenge, however, the court in all probab111ty 
would give DOT the opportunity to cure the 
deficiencies in the Plan or allow the Presi
dent to denounce the Protocols before en
forcing a mandate overturning the Plan alto
gether." 

Speculation about what a court might or 
might not do "in all probability" is not good 
enough. Moreover, we find that same "prob
ability" standard also used by the industry 
to reject concerns regarding any judicial re
view that might occur before the Protocols 
enter into effect: "An adverse decision," ac
cording to Messrs. Landry and Dean "would 
in all probability result in a remand to DOT 
to take action consistent with the court's 
decision." In fact, though, it is not possible 
to know with certainty what such a decision 
might entail. The court would be faced with 
an unprecedented mandatory insurance plan 
to be funded, without choice, by passengers 
confronted with an administratively imposed 
surcharge neither levied nor even authorized 
by explicit enabling legislation. The cur
rently operative Montreal Agreement, an 
intercarrier agreement to supplement com
pensation which has been in existence since 
1966, is cited as precedent for the SCP envi
sioned here. That Agreement, however, does 
not impose upon consumers a mandatory in
surance surcharge, let alone one approved 
only by an executive branch department. 

Still, with all of that, we reiterate the 
view that we expressed in our letter of April 
24, specifically that "even if there in fact ex
ists an adequate existing delegation which 
would allow D.O.T. to implement the Plan 
without additional authority, we do not be
lieve it would be prudent to permit that re
sult. The issue must not be solely: is statu
tory authorization necessary; it also must 
be: is statutory authorization wise and pru
dent and in the best interests of the Amer
ican traveling public." 

We expressed that view not solely because 
of potential uncertainty regarding the legal 
status of any Plan in the absence of congres
sional action. Our principal concern was (and 
is) that this treaty proposes to limit the 
rights of American citizens and in the face of 
that limitation to provide compensation 
that is universally viewed-by all parties-as 
insufficient. Even the Secretary of Transpor
tation believes that the Montreal Protocols 
should not become operative, even if ratified 
by the Senate, unless a Supplemental Com
pensation Plan is in place and in force. As it 
considers whether to consent to a treaty 
that restricts the rights of American pas
sengers, who should the Senate charge with 
the responsibility of ensuring that it is a sat
isfactory Plan that gets implemented? And 
who should be the guarantor that such a 
Plan in fact provides, and continues in the 
future to provide, a sufficient level of com
pensation at a reasonable cost? Is mere reli
ance on the good faith and good will of the 
commercial airline industry enough? We do 
not believe so; nor do we believe that that 
would be a justifiable delegation of the Sen
ate's responsibility to the flying public. Al
ternatively, may the Senate comfortably 
delegate to the Secretary of Transportation 
its own clear authority in this matter to pro
vide for and ensure the best interests of 
American passengers? Is a period during 
which the Plan will be open for public com
ment, as in any ordinary administrative 
rulemaking process, somehow a responsible 

substitute for consideration of these vital is
sues by the representative legislature? 

No. 
Instead, we are left with the conclusion 

that if it is to ratify the Montreal Protocols, 
the Senate should insist as a condition for 
depositing the instruments of ratification 
that a Supplemental Compensation Plan 
must first be enacted statutorily. 

We have seen the most recent version of 
the Plan being circulated by the carriers but 
that Plan is nothing more than a proposed 
voluntary agreement. We appreciate that in 
its letter to you, Mr. Majority Leader, the 
industry states: "(W)e share your concern 
that full compensatory damages be assured 
for the victims of international airline trag
edies." If that in fact is also your goal and 
the goal of the Senate, then it is the Senate 
that can best achieve it. There is nothing in 
the Plan as proposed that guarantees its fu
ture level of covered damages. While the 
Resolution of Ratification would call upon 
the President to denounce the Protocols if at 
any time he determines that a satisfactory 
Plan is no longer in force, that same Resolu
tion of Ratification would permit the Sec
retary of Transportation to review the Plan 
at any time "in light of new economic or 
other relevant circumstances." The Sec
retary is already on record as having stated 
earlier this year that "it is not possible to 
predict with accuracy" the future cost of the 
Plan to the travelling public. It cannot be 
enough for the Senate now to allow the 
President and the airlines simply to say: 
Trust us. 

We believe the most recent version of the 
proposed Supplemental Plan is improved 
over the Plan that was proposed when the 
Senate last considered the Protocols in 1983. 
We do not believe it is nearly satisfactory, 
however. There are a number of loose ends 
that need to be addressed and several provi
sions that we believe need to be modified in 
order to ensure fUll protection. What ATLA 
believes, though, is not the issue. It is: what 
does the Senate believe? And the Senate can
not best answer that question by simply let
ting the airlines write their own Plan-espe
cially when any such Plan may be changed 
in the future without the approval of the 
Senate. 

While these are concerns we have raised 
before, and feel compelled to raise again, 
they are also issued that were raised promi
nently by the American Law Division in re
sponse to your inquiry. It is disheartening 
that neither the September letter from the 
Secretary of Transportation, or that from 
Messrs. Landry and Dean, respond to these 
concerns. 

Among a number of what the American 
Law Division argued were "advantages" to 
proceeding with a statutorily implemented 
Plan were these: 

"It would enable the Congress to tailor the 
statutory underpinnings of the SCP to the 
specific needs and requirements of passenger 
liability under Protocol Number 3 rather 
than leaving it to administrative discre
tion. . . . It would allow Congress to con
sider the advisability of affording the Sec
retary of Transportation a largely unbridled 
opportunity to unilaterally revise the sur
charge in light of new economic conditions 
and other relevant circumstance. In the view 
of some persons this authority borders on 
the power to tax since it gives the Secretary 
effective, if not technically accurate, indefi
nite revenue enhancing power .... It would 
enable the Congress to consider the advis
ability of abandoning fault as the standard 
of liab111ty, an arguably radical departure 
from the traditional basis of tort liability." 
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While we do not rely on this response as 

legal authority, we do believe the concerns 
raised are very substantial. We do not find in 
either letter a response, much less an effec
tive rebuttal. 

Finally, it would not be fair of us to leave 
with you the impression that our sole con
cern regarding the Protocols relates to the 
content and implementation of the Supple
mental Compensation Plan. As you know, we 
have expressed larger concerns that relate to 
the principle that people and institutions in 
this country are individually accountable 
and responsible for their behavior and for the 
harm they cause. That notion, as we wrote 
earlier, is not only a bulwark principle of our 
jurisprudence, it is a hallmark of our free so
ciety. It concerns us, therefore, that not 
only would the Protocols relieve the airlines 
of responsibility and liability, they would at 
the same time impose upon the flying public 
the cost of funding that special relief. Still, 
if the Senate were to ratify the Protocols 
subject to the statutory enactment of a Sup
plemental Plan, we would be pleased to work 
constructively with you and with the Senate 
and, indeed, with the airlines in order to best 
ensure the full protection of all Americans. 
We believe that such a result is surely at
tainable. 

With best wishes, 
Sincerely yours, 

BOB GIBBINS. 

ASSISTING RUSSIAN JUSTICE 
Mr. KENNEDY. Mr. President, as 

Congress debates how best to assist the 
former Soviet Union, it is important 
not to neglect one area of urgent need, 
the judicial system. Throughout the 
harsh years of communism in the So
viet Union, the judicial system was not 
worthy of its name. The Communist 
Party controlled the process, from the 
prosecutors to the police, and ensured 
that the system worked in its favor, 
not in the interest of impartial justice. 

The new Russian leadership has now 
moved to recognize the need for judi
cial reform. At a gathering of 535 
judges in Moscow last month, Presi
dent Boris Yeltsin announced his desire 
to restructure the Russian legal sys
tem. He has called for the creation of 
an independent judiciary, a process in 
which judges would take control of the 
criminal process, and the formation of 
a constitutional court, similar to our 
own Supreme Court. 

The conference was attended by a 
distinguished American jurist, Judge 
Stephen G. Breyer who traveled to 
Moscow at the invitation of the Rus
sian Minister of Justice. Judge Breyer 
is one of the country's foremost ex
perts on administrative law and the 
law of industrial organization. He is 
chief judge of the U.S. Court of Appeals 
for the First Circuit and a professor of 
law at Harvard Law School specializing 
in antitrust, administrative law, and 
economic regulation. 

Many of us in the Senate have known 
Judge Breyer well since his service in 
the 1970's as chief counsel on the Sen
ate Judiciary Committee and I am 
pleased to call the attention of my col
leagues to his insightful recent article 

in the New York Times on this impor
tant conference on Russian legal re
form. 

In the article, Judge Breyer notes the 
array of assistance that the United 
States can offer to the Russian Repub
lic as it undertakes this critical aspect 
of reform. He suggests that we offer 
our experience and expertise in helping 
them to establish an independent judi
ciary, and he urges that we follow the 
lead of France and Germany and pro
vide opportunities for the members of 
the Russian judiciary to study our 
legal system. As he rightly points out: 
A "coequal judicial branch and a sys
tem of constitutional review, which lie 
at the heart of the proposed Russian 
reforms, are central to our own system 
of government. For this reason alone, 
Americans bear a special responsibility 
to join the efforts to help create an 
independent, nonpolitical judiciary in 
Russia." 

I urge my colleagues to consider 
Judge Breyer's thoughtful and worth
while proposal, and I ask unanimous 
consent that his article may be printed 
in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Oct. 30, 1991] 
RUSSIAN JUDGES WANT REAL JUSTICE 

(By Stephen Breyer) 
BoSTON.-Twelve days before he called for 

sweeping economic changes, Boris Yeltsin 
addressed the first congress of Russian 
judges in Moscow. At the gathering of 535 
judges, the President of the Russian republic 
declared his desire to restructure its legal 
system. 

The gap between these hopes and reality 
was painfully clear. As the judges confirmed, 
they have been seen as little more than low
level servants of the Communist Party. The 
success of Mr. Yeltsin's programs will re
quire a drastic transformation in judicial 
temperament and in public perception of the 
judiciary. 

The West can help. We can offer experience 
and expertise in the ways of an independent 
judiciary. France and Germany have already 
agreed to provide opportunities for the Rus
sian judiciary to study their legal systems. 
The U.S., with the help of its bar associa
tions, foundations and law schools, should do 
the same. 

The judges discussed how Russia has been 
a society without law. The party, the pros
ecutors and the police, not the judges, con
trolled the criminal process. The police and 
prosecutors could arrest suspects and hold 
them in detention without trial for months, 
even years. When a case did go to court, the 
prosecutors had the upper hand. 

Armed with the power to appeal and the 
greater prestige of their jobs, prosecutors 
could remind judges that judges and prosecu
tors were on the same side, representing the 
"state" or the "people." Guilt or innocence 
sometimes depended on what the judges 
called the "telephone connection"-the call 
from the local party official dictating the 
case's outcome. 

Judges complied largely because they 
needed the party for food, housing and their 
children's educations. Paid less than a third 
the salary of unskilled laborers, the judges 

had no real independence. As one judge put 
it, judges cannot be independent "if we have 
to ask the local bosses for each brick, for 
each can of paint, for each rusty nail." An
other judge said that recent polls showed 
that the judiciary has the confidence of only 
10 percent of the public. 

Mr. Yeltsin offered three specific changes 
that would bring the rule of law back to the 
Russian state. He called for an independent 
judiciary that would be an equal third 
branch of government. The judiciary would 
be strengthened by immediate salary in
creases and by lengthy terms of office with 
safeguards against removal. Mr. Yeltsin had 
already turned Communist Party buildings 
in Russia over to the judiciary for use as 
courts. 

Mr. Yeltsin also urged that judges, not 
prosecutors take control of the criminal 
process. Judges would oversee the legality of 
arrests and exclude illegally obtained evi
dence from trials. Judges would review the 
legality of any confinement. Defendants 
would also gain the right to meaningful rep
resentation by counsel, to trial by a West
ern-style jury and to an appeal of a convic
tion. 

Finally, Mr. Yeltsin proposed the forma
tion of a constitutional court, something 
like our Supreme Court. The judges ap
pointed for life, would have the power to 
hold statutes unconstitutional. 

Can these proposals succeed? The Russian 
Parliament has not yet enacted the reforms. 
Some are tentative; some are simply 
nonspecific goals. Many cost money, which is 
scarce in this time of budget deficits and in
flation in Russia. 

The reforms may also meet local resist
ance; in fact, one judge said that when she 
asked local party officials for use of the 
party building, they not only refused but 
locked her out of her old courthouse as well. 

The reformers seemed to recognize the ob
stacles they face. Yet they will make the ef
fort. Explaining why judicial reform is as 
important as economic reform, Minister of 
Justice Nikolai Fyodorov said, "If Russia 
has to choose between a constitution and 
sturgeon with horseradish, she must choose 
the constitution. Besides, it will make a very 
fine wrapping for the sturgeon with horse
radish.'' 

We should do our part to aid the Russians 
in creating a new judiciary. We should bring 
them here to study. Soon, Russia would have 
several hundred officials, each with an un
derstanding of a Western system. 

A co-equal judicial branch and a system of 
constitutional review, which lie at the heart 
of the proposed Russian reforms, are central 
to our own system of government. For this 
reason alone, Americans bear a special re
sponsibility to join in the efforts to help cre
ate an independent, nonpolitical judiciary in 
Russia. 

ROBERT MAXWELL 
Mr. MOYNlliAN. Mr. President, few 

New Yorkers of my generation will 
ever forget the headline on the front 
page of the Daily News on the occasion 
of President Roosevelt's funeral in 1945 
and his burial at Hyde Park: "Home Is 
the Sailor." 

The words are from Robert Louis 
Stevenson's "Requiem": 
This is the verse you grave for me: 
"Here he lies where he longed to be; 
Home is the sailor, home from sea, 
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And the hunter home from the hill." 

Shall we not say as much of Sir Rob
ert Maxwell, whose body has now been 
recovered from the ocean off the Ca
nary Islands? His passing comes much 
too soon, especially for New Yorkers. 
We were just getting to know him and 
how we liked him. And how he liked 
that. 

It happens that Elizabeth and I have 
known the family for years and years. 
It would be a quarter century ago we 
first began having Sunday lunch to
gether. And so we may miss him even 
more than most. 

He left the News vibrant and profit
able. May it prosper and flourish as he 
intended it should. Not least in testa
ment to that fierce and jovial convic
tion. 

REPUBLICANS COULD GOVERN 
Mr. KASTEN. Mr. President, in a re

cent article, columnist David Broder 
reported on the efforts of the Senate 
Republican Conference Task Force on 
Economic Growth and Job Creation 
and the House Wednesday Group to de
velop new strategies to cure poverty 
and recession. 

Contrary to conventional wisdom, 
Republicans are not the party of the 
status quo-we are the party of 
progress and change. We believe that 
the power of incentives, free enterprise, 
and voluntarism can be harnessed to 
solve some of America's most difficult 
economic and social problems. 

I highly recommend Mr. Broder's ar
ticle, entitled "Republicans Could Gov
ern," to the Senate, and I ask unani
mous consent that it be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Oct. '1:1, 1991] 
REPUBLICANS COULD GoVERN 

(By David S. Broder) 
Unless you are of a certain age and were 

really tuned into politics in the early '50s, 
the possibility of a Republican Congress is as 
unfamiliar to you as a balanced budget. The 
last time there really was a Republican Con
gress was back in 1953-54. Democrats yielded 
the Senate majority to the GOP briefly be
tween 1981 and 1987, but they have held con
trol of the House of Representatives ever 
since 1955. 

Anyone under 50 can be forgiven for think
ing that the only thing Republicans can do 
in the legislative branch is oppose Demo
cratic initiatives, support presidential vetos 
and defend administration officials and ap
pointees before congressional committees. 
That's all they've ever seen. 

The Republicans are type-cast as 
naysayers, obstructionists and lackeys of the 
White House. No wonder, then, that the vot
ers' reflex is to keep electing Democrats to 
the House and Senate. 

For a few hours the other morning, how
ever, it was possible to glimpse what life 
might be like in a Republican Congress. It 
was nothing like the stereotype. 

Over in a Senate committee room, theRe
publican Conference Task Force on Eco-

nomic Growth and Job Creation was holding 
a mock hearing on tax proposals to stimu
late the lethargic economy and ward off an 
early return to recession. 

In a small office in the Capitol, the House 
Wednesday Group, an informal caucus of 
issue-oriented Republicans, was holding a 
press briefing on a report embodying two 
years of their work on new approaches to 
cracking the problem of persistent poverty. 

My purpose is not to ballyhoo their spe
cific proposals, although many of them make 
sense. Any open-minded person who was in 
either of those rooms would come away 
knowing that he had been listening to intel
ligent, serious people actively engaged in fig
uring out answers to major problems-not 
throwing sand in the gears of government. 

The two Republican congressmen who pre
sented the anti-poverty initiative were Reps. 
Vin Weber of Minnesota and Bill Gradison of 
Ohio. Their colleagues and congressional re
porters know them to be among the bright
est and most hard-working members of the 
House. But after 26 years of combined serv
ice, they are virtually unknown to the coun
try, because neither has ever chaired a com
mittee hearing, managed a major piece of 
legislation on the House floor or directed an 
investigation. Those are the perks of the ma
jority party, and for 37 years, the voters have 
denied those opportunities and responsibil
ities to the Republicans. 

The key figures in the Senate mock-hear
ing were somewhat more familiar; Sens. Phil 
Gramm of Texas and Bob Kasten of Wiscon
sin, both key players in the Reaganomics 
revolution of the early '80s; House Minority 
Whip Newt Gingrich of Georgia, a star of C
SPAN; and Secretary of Housing and Urban 
Development Jack Kemp, their ally inside 
the Bush administration. 

Yet for these folks, too, there is immense 
frustration in the fact that when domestic 
policy is set, the action flows between the 
White House and the congressional Demo
crats. Congressional Republicans and their 
ideas are often left on the sideline. 

Divided government has many costs, rang
ing from the protracted impasse of last 
year's budget summit to the ugly spectacle 
of the recent Clarence Thomas hearings. But 
the largest cost is that the country never 
gets to have more than a fraction of the in
tellectual and political resources of either 
political party applied to the problems of the 
nation. 

An important objective of both the 
Wednesday Group and the Senate GOP Task 
Force was to persuade the Bush White House 
to take a look at new approaches to the 
stubborn problems of poverty and the slug
gish economy. Were President Bush dealing 
with a Republican Congress, he would have 
no choice but to consider such views-and 
every incentive to weigh seriously what con
gressional Republicans were suggesting. 

For these would be the people who would 
finally shape whatever legislation was 
passed. And as his ticket mates in the next 
election, they would share a common inter
est in seeing that the nation's problems were 
solved. 

None of that is true when Republicans are 
in the minority and Democrats control Con
gress. The president need not heed advice 
from congressional Republicans, because 
they cannot pass any bills. The Democrats 
can pass bills, but they have no motivation 
to help make the president a success. 

So the system ends up frustrating every
one in it-and serving the country badly. 
That's why the most critical question for 
1992 is not whether the Democrats regain the 

White House or the Republicans win Con
gress. The critical objective is to see one 
party or the other do both-and give this 
country a government again, not just an
other set of warring politicians. 

Democrats could provide that government 
if they produce a credible replacement for 
Bush from their field of presidential can
didates. But what I saw on Capitol Hill sug
gests that Republicans are ready to govern
if given the chance. 

REPORT OF THE INSPECTOR GEN
ERAL OF THE DEPARTMENT OF 
HEALTH AND HUMAN SERVICES 
ON "YOUTH AND ALCOHOL; CON
TROLLING ALCOHOL ADVERTIS
ING THAT APPEALS TO YOUTH" 
Mr. THURMOND. Mr. President, yes-

terday, Surgeon General Antonia 
Novello held a press conference to an
nounce the results of an inspector gen
eral report entitled "Youth and Alco
hol: Controlling Alcohol Advertising 
That Appeals to Youth." Some of the 
findings include: First, Federal regula
tions do not specifically prohibit alco
hol advertisements that appeal to 
youth; second, States have difficult 
adopting legislation to control alcohol 
advertising, and State regulations are 
limited to their application; third, al
cohol industry standards do not effec
tively restrict advertisements that ap
peal to youth; and fourth, regulations 
and standards have not deterred adver
tisers from using advertisements that 
appeal to youth. 

Mr. President, the report and find
ings are very telling. They show us 
that the American people are con
cerned about alcohol advertising which 
appeals to our youth. The report notes 
that in a recent public opinion poll 
conducted on behalf of the Century 
Council, an alcohol industry-supported 
organization, the Wirthlin Group found 
that 73 percent of respondents believe 
that alcohol advertising is a major con
tributor to underage drinking. In addi
tion, in a separate opinion poll con
ducted for the Bureau of Alcohol, To
bacco and Firearms, more than 80 per
cent of the respondents believe that al
cohol advertising influences youth to 
drink alcoholic beverages. 

Mr. President, this report provides 
further evidence that there is an alco
hol advertising problem. The question 
is what do we do about it. I have intro
duced legislation, S. 664, the Alcoholic 
Beverage Advertising Act of 1991, 
which addresses this problem by re
quiring health warning messages in al
cohol advertisements. Although my 
bill is not directly targeted to youth, it 
would require that a series of five ro
tating health messages appear in alco
holic beverage advertisements. It does 
not ban advertising. It simply requires 
that when you advertise, you must in
form consumers of the potential health 
hazards of consumption. I believe it is 
a reasonable approach to the problem, 
and I urge my colleagues to consider 
the merits of the bill for themselves. 
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Mr. President, I further ask unani

mous consent that an article which ap
peared in the Washington Post descri b
ing the inspector general report and 
the briefing conducted by the Surgeon 
General appear in the RECORD imme
diately following my remarks. 

There being no objection, the article 
was order to be printed in the RECORD, 
as follows: 

[From the Washington Post, Nov. 5, 1991] 
NOVELLO URGES TOUGH CURBS ON LIQUOR ADS 

(By Paul Farhi) 
In a stinging attack on the alcoholic bev

erage industry, Surgeon General Antonia C. 
Novello yesterday said beer, wine and liquor 
companies are "unabashedly" targeting 
teenagers and other young people in their 
television commercials and print ads. 

Decrying the use of sexual imagery, car
toons, rock and rap music and other pitches 
that appeal to people below the minimum 
drinking age, Novello called on the alcohol 
industry to voluntarily end such ads. She 
stopped short of calling for a federal ban on 
alcohol ads on TV similar to the one now im
posed on cigarettes, but said "that does not 
mean this is the [last] step." 

Representatives of alcoholic beverage com
panies disputed the notion that their ads are 
aimed at youthful consumers, and said the 
pitches would continue. Such TV spots as a 
Miller Genuine Draft commercial featuring a 
race car driver named Rusty Wallace roaring 
through a town are aimed at those above the 
legal drinking age, they said. 

Novello's criticism amounted to a sweep
ing indictment of much of the $2 billion 
worth of alcohol-related advertising that ap
pears each year on cable and broadcast tele
vision, and in newspapers and magazines. 
Her comments were made at a press con
ference in Washington following the release 
of a report by the Department of Health and 
Human Services' inspector general that was 
critical of federal, state and private-sector 
efforts to control alcohol ads that may be 
wooing young people. 

Among the ads that Novello singled out 
were some of the most popular running, in
cluding Budweiser's "Bud Man" TV spots, 
and others for Bud Light and Bud Dry beer, 
Coors Light, Miller Genuine Draft, Old Mil
waukee beer and Seagram's Tropical Selec
tion wine cooler. Most of the ads show bi
kini-clad women and athletic men frolicking 
on beaches or playing sports. 

Novello said the ads prey on young people's 
insecurities by associating drinking with a 
carefree, happy lifestyle; by suggesting that 
drinking beer or liquor makes a person more 
attractive to the opposite sex; by using 
sports figures who are attractive to young 
people; and by showing drinking in conjunc
tion with "risky" activities, such as water
skiing or surfing. 

"The ads have youth believing that instead 
of getting up early, exercising, going to 
school, playing a sport ... all they have to 
do to fit in is learn to drink the right alco
holic beverage," said Novello. The surgeon 
general has previously attacked Halloween
themed alcohol ads and alcohol promotions 
that target students during spring break. 
She has also criticized the marketing of two 
potent alcoholic beverages called Cisco and 
Power Master. 

Novello suggested yesterday that alcohol 
marketers' advertising played a role in the 
deaths of young people in traffic accidents, 
drownings, suicides and falls, as well as 
other problems associated with alcohol con-

sumption. Novello said she would meet with 
the chief executives of 14 major beer, wine 
and liquor companies next month to discuss 
the problem. 

The inspector general's report, which 
Novello requested as part of a campaign 
against underage drinking, found that efforts 
to regulate appeals to young people in alco
hol ads are fragmented among several fed
eral agencies and that state laws and en
forcement procedures vary widely. 

It also found that voluntary advertising 
codes adopted by various industry trade 
groups are usually "unenforceable" and 
don't effectively restrict ads that may ap
peal to underage consumers. And it said that 
TV broadcasters, which receive more than 
$700 million a year from beer and wine adver
tisers, are gradually loosening their stand
ards for what constitutes "responsible" ad
vertising. ABC, CBS and NBC declined com
ment. 

Novello offered no scientific evidence to 
support her contention that young people 
were drinking as a result of advertising, a 
fact seized on by marketers to defend their 
ads. 

"In our industry, the strongest influence 
on consumption is peer pressure, not the 
tone of an ad," said Fred Meister, president 
of the Distilled Spirits Council of the U.S., a 
liquor industry group. 

"I would say the posse is out looking to do 
something about a problem, but they've got 
the noose around an innocent victim," said 
Joseph Castellano, vice president of An
heuser Busch Cos .• the nation's largest brew
er. "There's nothing in the research to sug
gest advertising is the problem." 

Criticism of the surgeon general's call for 
a voluntary ban on youth-oriented alcohol 
ads came from some of those seeking tougher 
regulation of industry marketing practices. 

"Many people for many years have asked 
the alcohol industry to clean up their act 
and there's very little to show for it," said 
Pat Taylor of the Center for Science in the 
Public Interest, one of several public-inter
est groups that participated in the inspector 
general's research. "This industry has been 
on notice for years and they haven't done 
anything." 

Former surgeon general C. Everett Koop, 
in a speech following his departure from of
fice last year, called for a complete ban on 
beer and wine advertising on radio and TV to 
prevent underage abuse. Koop also was criti
cal of the industry during his time in office. 

Rep. Joseph P. Kennedy II (D-Mass.), who 
is sponsoring a bill to require health 
warnings on all alcohol-product ads and pro
motions, said Novello's recommendations 
"are disappointing and fall far short of solv
ing the problem." 

cmcAGO 
"HOOKED, 
WHAT?'' 

TRIBUNE ARTICLE-
PREGNANT: NOW 

Mr. DIXON. Mr. President, the No-
vember 3, 1991, Chicago Tribune pub
lished an excellent piece by Monica 
Copeland on the struggle of Mary Wat
son of Chicago to overcome her 6-year 
addiction to cocaine, an addiction that 
not only affected Mary, but two of her 
five children, who tested positive for 
cocaine upon their birth. 

The Tribune article brings home the 
complex problems facing those who are 
addicted to chemical substances such 
as cocaine, as well as the enormous 

burden placed on social service agen
cies in attempting to heal lives scarred 
and broken by the destructive power of 
drugs. Finally, the article raises ques
tions about the type of response needed 
to combat the vicious cycle of addicts 
giving birth to addicted babies. 

Mary has broken the cycle-some 
would say downward spiral-of her ad
diction and pregnancies. To support 
her $1,500 a week cocaine habit, Mary 
lied, cheated, stole, and prostituted 
herself for the money. While 3 months 
pregnant with her fifth child, she could 
not resist the temptation to rush off to 
a crack house and smoke crack. She 
did not consider the effects of her 
smoking on her fetus. She did not 
think about the consequences of her 
actions. Her only thought was to get 
some more cocaine in her system. 

Mary's story graphically illustrates 
the stranglehold cocaine and other 
chemical substances have on people 
across this country. Once caught in the 
grip of addiction, it is incredibly dif
ficult to extricate oneself from it. Add 
the factors of being a minority, female, 
pregnant, and poor, and the odds 
against staying drug free are enor
mous. 

Mary succeeded in her initial strug
gle. I say initial struggle, Mr. Presi
dent, because to remain drug free is a 
day-to-day struggle Mary must face for 
the rest of her life. 

Mary succeeded through the program 
at Haymarket House, the only free in
patient drug-treatment center for preg
nant women in the Chicago area. The 
maternal addiction center at 
Haymarket House has 22 beds, which 
are always full. There is currently a 
waiting list of over 70 people for one of 
these coveted spots. 

Mr. President, the administration 
and Congress have talked and talked 
about the need for more treatment 
beds, and greater availability of pro
grams, in order to combat drug addic
tion. The story of Mary Watson pre
sents a strong case for increasing the 
number of treatment beds, and expand
ing the scope of current programs. If 
Mary's story does not make the case 
for spending some money now, in order 
to prevent spending enormous sums of 
money later, to deal with the effects of 
cocaine and crack babies, nothing will. 

I applaud Mary Watson for having 
the strength and will to choose a drug 
free path, and hope that she remains on 
that course for the rest of her life. I 
also applaud Haymarket House, and its 
founder and director, Father Ignatius 
"Mac" McDermott, for providing such 
needed services to a population in 
great need of them. 

I ask unanimous consent to insert 
the article I cited from the Chicago 
Tribune at this point in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
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[From the Chicago Tribune, Nov. 3, 1991] 

HOOKED, PREGNANT: NOW WHAT? 

(By Monica Copeland) 
The minutes dragged by as Mary Watson 

waited in a South Side clinic last April with 
$200 in her pocket and a desire to end her 
three-month pregnancy. 

She waited 20 minutes. Thirty. Then the 
urge to smoke cocaine took over. 

She had to decide. The longer she waited to 
terminate the pregnancy, the more expensive 
and dangerous it would become. And she 
didn't want another child, because her world 
was not a healthy one for children. A cocaine 
addict with a $1,500-a-week habit, Watson 
could barely take care of herself, much less 
her four children. Three of them already 
lived with Watson's 58-year-old mother. The 
youngest stayed with her at her sister's 
home. 

Mary Watson didn't know when she would 
have $200 again. Money usually slipped 
through her fingers fast. If she didn't hand 
over part of her welfare check immediately 
to her sister for food and diapers, she'd spend 
it all on cocaine. 

After about an hour, she left the clinic. 
Within minutes she was smoking in a nearby 
crack house. 

She didn't think about the baby. She 
didn't think about the brain damage or the 
painful withdrawal symptoms the baby 
would suffer if born addicted. She didn't 
think about how jittery and irritable it 
would be, how withdrawn, unresponsive. Or 
how the baby's crying would be so inconsol
able that it would hardly be able to find the 
breath to eat. 

"I couldn't even wait an hour," recalled 
Watson, 31, a soft-spoken woman with a 
nervous laugh and a habit of tucking her 
chin toward her chest when she talked. "I 
went to the drug house and smoked it up." 

Two of Mary Watson's children-Johnny, 
21h, and Jeffrey, 1-tested positive for co
caine at birth. Johnny's development was 
slow, and he seldom spoke, common signs in 
cocaine babies. 

Now cocaine had made another decision for 
Watson: She would have her fifth child. 

But this time there would be a difference. 
This is the story of Mary Watson's struggle 

to kick her drug habit and have a healthy 
baby. 

It is not a clear or simple tale, since much 
of it was lived in a drug-addled haze. She 
lied, cheated, stole from her family, and 
worked as a prostitute to get drug money. 
Her boyfriend, who introduced her to cocaine 
in 1985, was in prison for selling drugs. 

Watson had gone through drug rehab pro
grams twice before. It worked for a while, 
but before long she would be back on the 
streets. 

The moment an addict finally decides to 
try to get off drugs is personal and complex. 
It is not a bolt of revelation and not some
thing that happens overnight. 

Looking back, Watson could not say ex
actly how she decided, except that it in
volved a chance encounter with a stranger 
named John who encouraged her over several 
days to get off drugs. At the same time, her 
social worker at the state Department of 
Children and Family Services told her about 
a new drug treatment program. And Watson 
worried-when she wasn't high-not only 
about having another baby damaged by co
caine, but also about the possibility of being 
prosecuted for it. 

"When I came down and was sober, then, I 
would look at what I did and feel bad," she 
said. "Most of the time the cocaine would 
medicate all the bad thoughts and feelings." 

One night last April, Watson left her sis
ter's house to turn tricks as a prostitute. 
She met an older man named John, a cus
tomer who paid her $15 not for sex, but to 
talk. She told him she needed the money "to 
buy Pampers and milk for my baby." Only 
later did she tell him she was a drug addict. 

With his encouragement, Watson entered 
the Maternal Addiction Center-known as 
the MAC unit-at Haymarket House on the 
Near West Side. 

The 22-bed MAC unit, the only free inpa
tient drug-treatment center for pregnant 
women in the Chicago area, has been filled 
since it opened in March 1990. In September, 
70 women were on the waiting list. 

Almost all of the women at Haymarket 
were minorities-more than 8 in 10 black, 
most of the rest Hispanic. They came to the 
center by choice or by referral of former cli
ents or social service agencies. 

Monsignor Ignatius McDermott-affection
ately referred to as "Father Mac"-founded 
Haymarket House 16 years ago. In 1986, 
McDermott, 81, known as "the priest of Skid 
Row," moved Haymarket to a block-long, 
six-story warehouse at 120 N. Sangamon St. 

For Mary Watson, the first 14 days at 
Haymarket were tough. 

She had no contact with the outside world. 
She was not allowed to make phone calls or 
have visitors. She shared a dormitory-style 
bathroom with 21 other pregnant women. 

As she came off drugs, she slept much of 
the time in a pink walled room she shared 
with another recovering addict. After that, 
she was allowed to call out on the pay phone, 
but was restricted to no more than six min
utes. The staff eavesdropped to make sure 
none of the expectant mothers were trying 
to make drug deals. 

In other units where she'd been treated, 
visitors-and drugs-had come in unre
stricted. At Haymarket, visits were re
stricted to family, and they were monitored. 

Every week the women went to Cook Coun
ty Hospital for physicals in the morning. 
They would wait up to 12 hours to see a doc
tor. Watson sat patiently, smoking ciga
rettes or doing needlepoint. 

By Aug. 4, Watson had been drug free 110 
days. She weighed 158 pounds, 30 more than 
when she came to the MAC unit in April. In 
the first week at Haymarket she had gained 
seven pounds. 

"When I came here, I looked like a tooth
pick," Watson said. "I wasn't taking vita
mins or none of that stuff. I had the prescrip
tion but I never went and got it filled. I was 
still using, and I thought that was taking up 
too much of my time." 

In the MAC unit, Watson awoke at 6 a.m. 
with the other pregnant recovering addicts, 
called "peers." Their schedule was strict, the 
discipline military-style. There was no room 
for breaking rules. 

The women were expected to shower, dress, 
clean their rooms and have their vital signs 
taken by 7. Aerobics and meditation at 7:30. 
Breakfast at 8. Clean the unit at 8:30. Lec
ture at 9. Community meeting to discuss 
chores at 10. Therapy group at 11. Lunch at 
noon. Rest at 12:45. 

The women were allowed five cigarette 
breaks a day. "If you strip them of every
thing, it's hard to find a reason to stay," 
said Bettie Foley, the center's director. "Our 
goal is to show them they need structure." 

In the evenings there was a homework that 
focused on nutrition, budgeting, and 
parenting skills. There were art classes and 
plays in which the women acted out scenes 
showing how drugs ruined their lives. 

Watson usually played the drug dealer. 
They would create bags of cocaine from 

paper, or fashion spitballs to resemble crack. 
Dressed in old clothes, the women weaved 
and bobbed, acting like they had in real life 
not so long ago. 

It was lights out at 11 p.m. 
When the women finally could leave the 

unit on 3-hour "business" passes, they faced 
the same temptations in neighborhoods 
where drugs flowed freely. Many asked for a 
peer to accompany them; Watson was often 
the one requested. 

On her weekly three-hour pass, Watson 
would go to her mother's two-level, two-bed
room apartment in the LeClaire Courts pub
lic housing complex. Space was scarce there. 
A mattress lay at the bottom of the stair
case for Watson's daughter Citrus, 4. A couch 
was covered with a sheet. The kitchen had a 
table and lawn chairs. A pillow case covered 
the front door window; and a disheveled as
sortment of children's shoes was stored 
under an old wooden table next to the TV. 
The once-white concrete walls were smudged 
with children's handprints. 

At the apartment, the children would mob 
her, Citrus sitting close by and Johnny and 
Jeffrey climbing on her lap, pulling on her 
earrings or mussing her hair. 

She would take them to the park to play, 
bathe and feed them. 

"I felt like a mother again," Watson said 
after one visit. "I was able to do it by my
self." 

She even began to think of regaining cus
tody of her children. 

Graduation Day. Sept. 17, 1991. Pink and 
green streamers and balloons decorated the 
brick walls of the MAC unit community 
room. In the middle of the room stood a 
table with punch, potato chips and salads. At 
one end of the table, white-haired Father 
Mac reclined in a chair. Nearby were the two 
graduates-Mary Watson and Barbara. 

The ceremony was simple. 
A "peer" read a poem: "We're sad to see 

you leave. Excuse us if we decide to grieve 
. .. we're glad it's graduation, not drugs 
making us part.'' 

Watson had been drug-free 154 days. She 
was a high school dropout, and this was her 
first graduation. Her valedictory speech was 
short. 

"I want to thank Father Mac, Bettie 
Foley, Cheryl. When I first came in there 
was a lot of denial. I didn't know if I was 
going to make it. I really don't want to go, 
but I have to go." 

Watson covered her face to hide the tears. 
"I'm going to miss you," another client 

told her. 
After graduation, the pregnant women 

awkwardly maneuvered their bodes so they 
could hug each other. 

The official party was over. The cigarettes 
came out. From the radio, the rapper Heavy 
D asked, "Now that we found love, what are 
we going to do with it?" 

The room filled with smoke as five expect
ant mothers did the "electric slide," bulging 
bellies bumping to the beat. 

"Look at all them humpties up there," one 
expectant mother said with a laugh. 

At midnight, Watson woke up. The con
tractions were three minutes apart. Within 
four hours, Chris Lemond Watson was born. 
The last 45 minutes were the hardest. 

"I thought he was going to tear me in 
half," she said. 

The deliveries of her previous two children 
were much easier. The cocaine masked the 
pain of contractions and labor was brief. Co
caine can cause premature labor or one that 
takes place so quickly and violently that the 
baby's brain is damaged. 
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At 6 pounds. Ph ounces, Chris was the larg

est baby Watson had ever had. 
A boy born later the same day, about a 

week early like Chris, weighed 3 pounds 121h 
ounces. That baby tested positive for co
caine. 

Chris slept in the maternity ward of Cook 
County Hospital, snugly nestled in a blue 
blanket. 

Unlike some 180,000 other babies in the 
United States, Chris Watson had beaten the 
odds. He was born drug-free. 

Watson smiled when she looked through 
the window at Chris. She had accomplished 
her goal, but she had little time to bask in 
the glory. 

Watson's mother was in the hospital again, 
and the children were living with her sister 
for now. Watson was not even sure where she 
would go when she left the hospital. 

Two days later, Watson and Chris made 
their new home, at least temporarily, at 
Haymarket Maryville, the postpartum pro
gram for the MAC unit. On the sixth floor of 
the former Cuneo Hospital on West Montrose 
Avenue, babies crawled and played as their 
mothers downstairs continued their treat
ment in a program that opened last June. 

"I didn't have time to prepare myself," 
Watson said of leaving the MAC unit. 
"Boom. You're out of here. It's like growing 
up and leaving home." 

The 16 beds on the sixth floor at 
Haymarket Maryville were reserved for 
mothers who have gone through treatment 
at the MAC unit and have had drug-free ba
bies. The 34 beds on the fifth floor were for 
the women did not go through any treatment 
and whose babies have tested positive for il
legal drugs. Those women could visit their 
children, who were in the state's custody, 
but they could not stay with them. 

In Watson's room, Chris, 8 days old, slept. 
He had inherited his mother's flat, broad 
nose. 

A bed, desk and two cribs furnished her 
new room. On the bed, Watson browsed 
through old photographs as she held Chris. 

The last picture was one of Watson when 
she was using drugs last November. It was a 
wedding reception for her boyfriend's sister 
at the sister's house. Watson wore a pink 
silky short sleeve dress with a sweater. She 
sat on a chair, drink in hand. She said she 
tried to dress up for the occasion because "I 
didn't want to look like I was using." But 
the makeup and dress could not cover the 
distant look or the bags under her bloodshot 
eyes. 

Watson now sat on her bed talking and 
laughing. Her eyes were clear and her skin 
was smooth. 

"I'm surprised at myself that I got out of 
that vicious cycle. It's crazy now that I look 
at it. I look back and say 'damn.'" 

Still, her life was uncertain. Would she re
gain custody of her other three children? 
Where would she live? Could she make it on 
her own with five children and no job? 

Even though she wanted to be, she could 
not be certain she had won her battle with 
cocaine. And she could not be sure that the 
cocaine she took early in the pregnancy 
would have no lasting effect on Chris. 

"I feel like I would never turn back to it, 
but I was told never to say never, because 
anything can happen," Watson said. 

"But as far as I can help it, I'm going to 
give it a real tough fight to keep myself up 
because I know how I looked before I started 
using drugs. I try not to think negative. I try 
to think positive most of the time., but I 
have to look at the negative, too, because if 
something negative happens in my life I have 
to deal with it. 

She looked down at Chris. 
"I look at his beautiful face and say 'How 

could I have?'" Watson said of her drug 
usage early in the pregnancy. "He's so ador
able. He was worth it.'' 

The baby slept peacefully. 

PASSAGE OF KENTUCKY 
BICENTENNIAL DAY 

Mr. FORD. Mr. President, it gives me 
great pleasure to thank my colleagues 
for their help in passing Senate Joint 
Resolution 61, which designates June 1, 
1992 as "Kentucky Bicentennial Day"
honoring the day in which Kentucky 
became the 56th State of the Union 
nearly 200 years ago. I would like to 
take this opportunity to extend a spe
cial word of thanks to Chairman BIDEN 
and the Judiciary Committee as well as 
the 31 Democratic and 20 Republican 
colleagues for their assistance in pass
ing this resolution. 

Mr. President, as a former Governor 
of Kentucky, I take a special interest 
and pride in recognizing our great 
State as her bicentennial approaches. 
Kentucky's rich history of outstanding 
accomplishments and hospitality is at
tributable to the past contributions of 
such prominent Kentuckians as Henry 
Clay and to the continued dedication of 
hard-working families and individuals 
today. 

As the Kentucky bicentennial cele
bration spreads its enthusiasm across 
the State, I would like to encourage all 
Americans to take the opportunity to 
visit Kentucky. The Kentucky Bicen
tennial Commission has worked tire
lessly planning a yearlong celebration 
and has been instrumental in spreading 
energy and excitement across the 
State. From the smallest town to the 
largest cities, the people are pausing to 
look back to the accomplishments of 
the past as they prepare for the bright 
and promising future. 

TRIBUTE TO REPRESENTATIVE 
JAMIE L. WHITTEN 

Mr. THURMOND. Mr. President, I 
rise today to offer warm congratula
tions to my good friend Representative 
JAMIE WmTTEN of Mississippi, who 
celebrates his 50th year as a Member of 
the House of Representatives today. 
Representative WHITTEN is a man of 
character, courage, and compassion, 
and he has served this Nation arid the 
State of Mississippi with dedication 
and integrity. 

Congressman WHITTEN has devoted 
himself to public service since his 
youth. He was only 21 when he was se
lected to the Mississippi House of Rep
resentatives, and 23 when he became 
district attorney of Mississippi's 17th 
District. In both these positions, he es
tablished his reputation as a keen and 
committed servant of the people, and 
at 31 he was elected to the House seat 
he holds today. 

Congressman WmTTEN's longevity as 
a legislator is testament to the · fine 
service he has rendered to his home 
State. He is well known for his unwav
ering devotion to the welfare of his 
constituents and for his support for 
America's farmers. He is a valued and 
sought-after ally and a respected oppo
nent, and his word is his bond. 

Congressman WmTTEN has been 
chairman of the powerful House Appro
priations Committee since 1978, and of 
the Rural Development, Agriculture 
and Related Agencies Subcommittee 
since 1949, with the exception of a 2-
year period in the 1950's. In both these 
important positions, he has earned the 
respect of his colleagues on both sides 
of the aisle. 

Mr. President, JAMIE WmTTEN is a 
man of whom we can all be proud. I 
would like to take this opportunity to 
commend him for his tireless service to 
our Nation, and to offer my best wishes 
to him and his lovely wife, Rebecca, on 
his golden anniversary in the House. 

I ask unanimous consent that an ar
ticle from the November 4 issue of Roll 
Call newspaper be printed in the 
RECORD following my remarks. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

REP. JAMIE WHITTEN COMPLETES 50TH YEAR 
IN HOUSE TOMORROW, TO SET RECORD JAN. 6 

(By Craig Winneker) 
While most of the nation debates the red 

hot issue of restricting the tenure of Mem
bers of Congress, one politician in the House 
of Representatives will soon celebrate a 
milestone that probably won't be equaled in 
the future-even if term limits are never im
posed. 

Tomorrow, Rep. Jamie Whitten (D-Miss), 
chairman of the House Appropriations Com
mittee, will complete his 50th year in the 
House of Representatives--a length of serv
ice attained by just two other Members in 
the entire history of Congress. 

And Whitten Golden Jubilee is only a prel
ude to a more important date, Jan. 6, 1992, 
when he w111 break the record held by the 
late Rep. Carl Vinson (D-Ga) to become the 
longest-serving House Member ever. 

Vinson served in the House from Nov. 3, 
1914, to Jan 3, 1965-50 years, 2 months, and 
13 days. The longest-serving Member of Con
gress in history is Carl Hayden (D-Ariz), who 
was a Representative from Feb. 19, 1912, to 
March 3, 1927, and a Senator from March 4, 
1927, to Jan 3, 1969-for a total of 56 years, 
ten months, and 28 days. 

To break Hayden's impressive record, 
Whitten will have to remain in office until 
Oct. 2, 1998, when he'll be 88 years old; he's 
currently 81 and going strong. 

For now the Congressman is looking to 
January for his place in the record books. 
Press secretary Steve Burtt said Whitten is 
planning a big party that month, and other 
Members are sure to host events in his 
honor. This week, Whitten is being honored 
in Knoxville, Tenn., by the Appalachian Re
gional Commission. 

Members of the Mississippi delegation will 
honor Whitten's 50th anniversary in one
minute speeches Tuesday afternoon. 

Whitten, who had previously been elected 
to the Mississippi House at the age of 21 and 
became district attorney of the 17th district 
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of Mississippi at 23, won a special election in 
November 1941 and moved to Washington im
mediately-just a month before Pearl Har
bor. He was 31. 

Whitten succeeded Rep. Wall Doxey (D
Miss.), who resigned his seat to fill the Sen
ate seat of Pat Harrison. (Doxey was de
feated for renomination in 1942 and was 
elected Senate Sergeant at Arms in 1943, a 
post he held unti11947). 

During his 26' terms in Congress, Whitten 
has faced opposition just 11 times, and has 
never received less than 63 percent of the 
vote (he received that figure in the Reagan
coattail year of 1980). 

Whitten, who represents Mississippi's 1st 
district (the northeast part of the state, in
cluding Tupelo and some Memphis suburbs), 
has served on the Appropriations Committee 
since his first term, and has chaired the Ap
propriations rural development, agriculture, 
and related agencies subcommittee since 1949 
(except for 19~. when Republicans con
trolled the House)-a record for the longest 
continuous service as the head of a sub
committee in Hill history. 

Whitten has been the chairman of the full 
Appropriations Committee since 1978, when 
he took over the reins from Rep. George 
Mahon (D-Texas). If Whitten stays in Con
gress and remains chairman of Appropria
tions until August 1993, he will break 
Mahon's record for the longest continuous 
chairmanship of that committee. 

Whitten is one of only four current Mem
bers of the House who saw service during a 
time when the GOP was the majority party. 
The other Members are Democrats as well: 
Rep. Charles Bennett (Fla.), who was first 
elected in 1948; Rep. Jack Brooks (Texas), 
elected in 1952; and Rep. Bill Natcher (Ky.), 
elected in 1953. 

TERRY ANDERSON 
Mr. MOYNmAN. Mr. President, I rise 

to inform my colleagues that today 
marks the 2,425th day that Terry An
derson has been held captive in Le b
an on. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

EXECUTIVE SESSION 
NOMINATION OF ROBERT M. 

GATES, OF VIRGINIA, TO BE DI
RECTOR OF CENTRAL INTEL
LIGENCE 
The Senate resumed consideration of 

the nomination. 
The PRESIDING OFFICER. Under 

the previous order, the hour of 10 a.m. 
having arrived, the Senate will go into 
executive session to resume consider
ation of the nomination of Robert 

·Gates, of Virginia, to be Director of the 
Central Intelligence Agency. The time 
is equally divided, under the control of 
the Senator from Oklahoma [Mr. 
BOREN] and the Senator from New Jer
sey. 

The Chair recognizes the Senator 
from Oklahoma. 

Mr. BOREN. Mr. President, how 
much time is allocated to each side 
under the order? 

The PRESIDING OFFICER. The vote 
is ordered to occur by 6 p.m. The time 
between now and 6 p.m. will be equally 
allocated between both sides. The time 
between 12:30 and 2:15 will be a time for 
recess. 

Mr. GORTON. I ask the Senator for 
15 minutes. 

Mr. BOREN. I am happy to yield 15 
minutes to the Senator from Washing
ton. 

Mr. GORTON. Mr. President, the 
world is an especially fluid and chal
lenging place today. Yesterday's status 
quo is history today and an anachro
nism tomorrow. Five years ago who 
would have predicted that communism 
would end so abruptly? Or that the So
viet Union could fracture into a dozen 
or more independent nations? But the 
triumph of the United States in the 
cold war, and of democracy and free 
markets as a way of life to be sought 
everywhere, simply present us with 
new challenges and problems which 
have never before been more varied and 
complex. 

Intelligence will play a central role 
in addressing successfully the many 
riddles facing the United States. In 
battle, intelligence is called a "force 
multiplier." It is the equalizer for the 
overmatched; the insurance for the 
strong. Today we face many challenges 
and need as never before a force multi
plier. Even with the experience, knowl
edge, vision, and leadership we cur
rently possess, accurate information 
will be the key to success. That is the 
role of intelligence, to be the stars for 
the sailor and to assist the leaders of 
our Nation in navigating treacherous 
seas. 

The intelligence community will face 
innumerable challenges during the 
next decade. The Soviet threat has re
ceded, but has been succeeded by more 
numerous concerns. More nations are 
capable of building and delivering nu
clear, biological and chemical weapons 
today than ever before. The threat of 
international conflicts has diminished, 
but the potential for domestic unrest 
and internal conflict in the second and 
third worlds has sharply increased. 
Narcotics continue to plague societies 
throughout the world, destroying lives 
and controlling governments. Terror
ism is a constant menace. And finally, 
economic espionage is becoming a 
more common topic of concern w1 thin 
and among governments. To meet all 
these perils, the intelligence commu
nity must adapt. 

But the reality of changes at home is 
even more likely profoundly to alter 
our intelligence gathering network. A 
shrinking budget necessitates change, 
and with fewer dollars our next DCI 
will be expected to do more. At the 
same time, a cumbersome intelligence 
organization must reorganize and re
structure to become a more efficient, 
streamlined machine. 

Finally, our intelligence must be 
more focused and responsive to the 

needs of its consumers: military, polit
ical, and otherwise. 

Never before has the United States 
and the intelligence community en
countered the array and complexity of 
concerns with which we are faced 
today. These demands will surely test 
our next Director of Central Intel
ligence. 

Mr. President, though the future is 
uncertain, the past of Bob Gates is 
clear. Bob Gates not only has the 
qualifications required of a DCI, he sets 
a new standard for a DCI. Engraved on 
the National Archives Building is a 
quote from Shakespeare's, The Tem
pest. It says: "What's past is pro
logue." If true, then the record of Bob 
Gates portends a bright future for the 
intelligence community under his lead
ership. 

Out of often tedious hearings littered 
with attempts by critics to rewrite his
tory, to generate evidence of wrong
doing, and to stretch honest disagree
ments into widespread uprisings, 
emerged a portrait of a man who is 
smart, experienced, innovative, and 
committed to the congressional over
sight process: just the right person, in 
my opinion, to lead the intelligence 
community into unstable and ex
tremely challenging times. 

Bob Gates has had a long and distin
guished career in the field of intel
ligence. During 25 years of public serv
ice, he has worked in a variety of sen
sitive assignments in the administra
tions of five Presidents, Republican 
and Democratic alike. Of his many 
strengths, one is having worked as 
both a producer of intelligence, and as 
a consumer of analyses. This unique 
experience has made him aware of what 
policymakers want from intelligence, 
and how the community can deliver it. 

At every level, Bob Gates has at
tempted to make the intelligence com
munity a stronger, more efficient and 
more relevant organization. He is not 
hesistant to effect change. During the 
1970's as a junior analyst, unsolicited, 
Bob Gates authored an internal work
ing paper highly critical of the analyt
ical product emanating from the CIA. 
Though Mr. Gates had no authority to 
implement them, this paper proposed 
reforms to a system from which not 
only he was benefiting, but also his su
periors. He wanted to make the system 
better. 

In the early 1980's he was tapped by 
Bill Casey and Adm. Bobby Inman to 
be the Chief of Staff at the CIA, and in 
testimony Admiral Inman confirmed 
the quality of work Bob Gates per
formed. Only a short time later, Mr. 
Gates was installed as Deputy Director 
of Intelligence, charged with executing 
a reorganization of the directorate. 

These assignments have given Bob 
Gates a unique perspective for under
standing the intelligence community. 
Such knowledge and experience is es
sential for the individual who must de-
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sign and implement the most sweeping 
set of changes ever in the intelligence 
community. Time for on the job train
ing does not exist. 

Though cloaked in a world of secrecy, 
the intelligence community does not 
function most effectively in the dark. 
Congressional oversight is an essential 
component of a capable and active in
telligence community. In the past 
when oversight has not been respected, 
the Nation has suffered. Bob Gates has 
a demonstrated record of openness and 
sincerity with the Congress. No one 
nominated for this position under
stands better than Bob Gates the im
portant relationship of trust and con
fidence that must exist between Con
gress and the CIA. In recognition of 
this relationship, Bob Gates has 
pledged to resign rather than ever to 
jeopardize that association. 

Last, Bob Gates has proven his intel
lectual toughness. He is considered one 
of the great analysts of his time. Judg
ments he made years ago have been 
justified by events. His public pre
diction in 1983 of the weakness of the 
Soviet economy and Soviet vulner
ability in Eastern Europe put him on 
the cutting edge of Sovietologists read
ing the pre-Gorbachev Soviet Union 
correctly. In 1988 Gates correctly hy
pothesized about the future dissolution 
of the Soviet Union. 

These two examples of judgment 
swiftly dispel two myths about Bob 
Gates' intellectual vigor. These pre
dictions reflect independence and ob
jectivity of thought, not an individual 
who has mentally sold out to his supe
riors. And, second, they establish that 
he did not miss the single, biggest 
question in the intelligence world of 
the last 40 years. Indeed, Bob Gates was 
a lot closer to the mark on the Soviet 
Union than were many of his present 
critics. 

Two issues dominated the confirma
tion proceedings, the Iran-Contra af
fair, and allegations of politicization. 
Upon close examination, I believe a sil
ver lining exists in both for Bob Gates. 

In the first case, we learned once 
again that Bob Gates had no role in or 
knowledge of the Iran-Contra affair. 
What was not stressed, however, was 
the fact that having a DCI who lived 
through this debacle could be a real 
benefit. 

The hearings showed that Bob Gates 
has been immeasurably marked and in
fluenced by the Iran-Contra affair. By 
his own admission he made mistakes 
during this difficult period. Perhaps he 
should have taken more seriously the 
possibility of impropriety and pursued 
more aggressively speculation of 
wrongdoing. The weight of this affair 
will forever burden Bob Gates. It is 
clear, however, that this incident edu
cated and matured Bob Gates and made 
him more sensitive to the lessons of 
that time. 

The second charge, also shown to be 
unfounded, was that Bob Gates person-

ally and systematically politicized the 
analytical process. The basis for this 
charge stems from a widespread reorga
nization of the Intelligence Directorate 
while Gates was DDI. In fact, the reor
ganization was undertaken to make an
alysts' products more pertinent for pol
icymakers. It was not perceived that 
way by some analysts, even though I 
can think of nothing more important 
for morale than for employees to know 
their work means something and is rel
evant to the consumer. Perhaps Gates' 
approach was too bureaucratic and im
personal, but his intentions were 
strictly human. 

Though this confirmation is a sym
bolic step, it is obviously anything but 
a token gesture. Bob Gates would be 
the first Director with intelligence ex
perience to come from the analytical 
section of the agency. His confirmation 
would reflect the true heart of the 
agency and the reason for its existence. 
Moreover, it would underscore the im
portance analysis will play in a post
cold-war world where information is 
readily available. 

The Bob Gates we are confirming 
today is a much different Bob Gates 
than the person who withdrew his nom
ination in 1987. He is wiser, more expe
rienced, tested, and proven, more ma
ture and more understanding. Like all 
human beings, he has learned from his 
mistakes and grown with experience. 

Some believe that President Bush 
took a gamble when he nominated Bob 
Gates. The real gamble, however, 
would have been to nominate a less 
controversial, less experienced and less 
qualified individual. That would have 
guaranteed confirmation, but not a 
promising future for the Nation's intel
ligence community. 

Mr. President, I warmly support this 
nomination and urge the confirmation 
of Bob Gates. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BOREN. Mr. President, I see the 
distinguished Senator from New Jersey 
is off the floor. He has indicated to me 
he wished to yield time to the Senator 
from Illinois in opposition to the nomi
nation. 

How much time does the Senator 
from Illinois desire? 

Mr. SIMON. Five minutes. 
Mr. BOREN. Mr. President, I ask 

unanimous consent on behalf of Sen
ator BRADLEY I might yield 5 minutes 
from the time in opposition to the Sen
ator from Illinois. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SIMON. Mr. President, I thank 
my colleagues from Oklahoma. Let me 
thank him not just for the courtesy 
right now, but also for the extent of 
the hearings that were held and for one 
other thing that, frankly, we need 
more of in this body, and that is the 
real bipartisan working together in the 
Intelligence Committee that has taken 

place under Senator BOREN's leader
ship. I think, frankly, we need to be 
reaching out to each other more than 
we have been on these things. 

I am going to vote in the negative on 
the approval of Mr. Gates for Director 
of the CIA. I have every reason to be
lieve I would vote for him for almost 
any other position other than Director 
of the CIA. 

I think there are three positions in 
the Federal Government-perhaps oth
ers could be added-but three at least 
where it is very key that they have the 
full confidence of this body and of the 
American public. One is the Director of 
the FBI, the second is a drug czar, and 
the third is the Director of the CIA. In 
each of these positions the potential 
for abuse is very, very great, particu
larly when you operate under the cloak 
of secrecy. 

It is extremely important that who
ever heads that operation has the full 
confidence of this body and of the 
American public. Judge Sessions, as 
head of the FBI, has that confidence. I 
have great respect for him. 

The reality is that Mr. Gates is a per
son of great ability, but there are peo
ple who are thoughtful Members of this 
body, such as Senator BRADLEY, who 
have serious concerns whether he is the 
right person to head the Agency. There 
has been a lot of talk about the Iran
Contra problems. 

Let me mention another area that 
also concerns me and that is a memo
randum of December 14, 1984, from Mr. 
Gates to Bill Casey, and in that memo
randum, first of all, he talks about 
maintaining the fig leaf of curtailing 
the arms sale to Salvador, and second, 
he talks about taking certain actions 
that are clearly acts of war. 

My idea of what the Central Intel
ligence Agency ought to be doing is 
that it ought to be gathering intel
ligence, period, and then, if there are 
military decisions that should be made, 
the military should be involved in that. 

I happen to have served in the Army 
in something that few people will even 
recall existed anymore, I know it has 
not existed for several years, called the 
counterintelligence corps. I am very 
much interested in this whole process 
of sound intelligence gathering, and 
that is what the CIA ought to be about. 
They ought to be gathering intel
ligence, period. And then, if they want 
to make recommendations to other 
agencies to take other kinds of covert 
or overt action, that should be done. 

And I think there are plenty of peo
ple who are competent, who are knowl
edgeable. Let me just mention two, and 
I have no idea whether they would even 
consider it. I recognize the Gates nomi
nation probably is going to be ap
proved. But Admiral Crowe or Gen. 
David Jones, both retired, both former 
Chairmen of the Joint Chiefs of Staff, 
have great respect in this body. I would 
without hesitation vote for either as 
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head of the CIA. And I would have full 
confidence that they have the sense of 
balance to do the right kind of a job. 

I have an uneasy feeling about Mr. 
Gates, and I do not think we ought to 
have that uneasy feeling about who
ever heads the CIA. 

So, Mr. President, my vote will not 
be for Mr. Gates as head of the CIA. I 
think we can do better in this country. 
I think we can find someone who would 
have the unanimous support of this 
body. 

Mr. President, I yield back whatever 
time may remain. 

Mr. BOREN. Mr. President, I yield to 
myself as much time as I might re
quire. 

Mr. President, I thank my colleague 
for his kind comments about my lead
ership on the Intelligence Committee, 
and I appreciate the contribution 
which he makes to not only national 
security but foreign policy of this 
country. We have worked together on 
many occasions and in many different 
areas of policy. I know that he will un
derstand that on this occasion I re
spectfully do disagree with my good 
friend and colleague from Illinois. 

I think at a time of immense change 
at the Central Intelligence Agency
and it will be a time of sweeping 
change-we only have to reflect upon 
the fact that perhaps half of the the 
multi-billion-dollar-a-year budget is di
rectly or indirectly focused upon the 
Soviet military target-Eastern bloc 
military target. 

This means that there will be large 
changes dictated, hopefully some budg
etary savings at the bottom line can be 
achieved, some significant savings, and 
at the same time certainly a reordering 
of priorities. When we undertake this 
kind of change it means to me that the 
last thing we want is to have someone 
at the helm of an agency who really 
does not have experience in that field, 
someone who needs on-the-job training. 
Instead we need someone who can hit 
the ground running, who has back
ground and experience and understands 
the present program, and that is a nec
essary beginning before we can decide 
how to change it. 

I sometimes worry that we are mov
ing in this country toward a basic prin
ciple that to be appointed to a position 
and have an easy time in a confirma
tion process one really needs to be 
without experience or background in 
that field. That seems to be more and 
more true in a number of areas. We 
have a person who has been a legal 
scholar who has writings, who perhaps 
has been an academic in the field of 
law, who has vast judicial experience 
with a number of cases decided one way 
or another. That experience can be 
used against a person, especially if we 
want the standard of perfection, espe
cially if we have a standard that a per
son has to always be right in every de
cision that he has made. To have that 

standard applied makes it impossible 
to find anyone with experience. 

If we are never going to have anyone 
who made mistakes, never made a 
wrong decision, never written an arti
cle, never taken a controversial stand, 
never taken a risk, that is really not 
what we want in positions of respon
sibility in our Government. So I worry 
sometimes that we are moving down a 
path, not just in the debate on this 
nomination or on Supreme Court Jus
tices, but in many other realms as 
well, that people with experience in a 
particular field are disqualified because 
they have made decisions, because they 
do have a track record. 

I would say to my good friend and 
colleague that certainly Mr. Gates has 
a track record. I myself have said that 
these are parts of that track record 
that do not please me. I wish he had 
been more aggressive in terms of get
ting to the bottom of the Iran-Contra 
affair. I wish he had had more of a 
whistleblower's mentality. 

While I do not think the record sub
stantiates on balance a finding that 
there was a systematic politicization of 
intelligence analysis at the agency 
when Mr. Gates was responsible for 
that analysis, there are a lot of things 
in the record that show much inde
pendence on the part of analysis during 
that period of time. Analysis, for exam
ple, that was very much opposed by the 
administration, stating that the Sovi
ets were not likely to use chemical 
weapons at a time when the adminis
tration was trying to get chemical 
weapons production approved in this 
country; analysis that said Soviet de
fense spending was going to go down at 
a time when we were debating the 
Reagan defense buildup. 

There is a lot in the record on what 
he said on that matter, but I wish he 
would have been more sensitive to at 
least the perception by some of the an
alysts and understood that perception, 
that there was an implied pressure 
from time to time. 

There were things that I wish he had 
done differently. But there are also 
real strengths in that record. 

As I shared with my colleagues yes
terday, it is not just a matter of taking 
Mr. Gates at his word when he says he 
would have done things differently, 
when he said he learned from the Iran
Contra affair. I would not be prepared 
to just take him at his word because he 
said it to us in the opening of our con
firmation hearings. 

He indeed has proven himself, I be
lieve, by his actions since late 1986 and 
through the years 1987 and since then, 
that he has learned lessons from the 
Iran-Contra affair, that he has been a 
vigorous supporter, not just rhetori
cally, but he has really weighed in at 
crucial times during the debate to 
allow the Congress to have greater 
oversight powers. And this is very im
portant in terms of protecting the in
terests of the American people. 

Mr. Gates weighed in to allow our 
audit units full access to the records of 
the most secret bank accounts of the 
CIA without advance notification, that 
we would go in and find wrongdoing, 
whether it existed. And we found 
wrongdoings in certain cases that I did 
not discuss on the floor and we shut 
down certain programs. Without his as
sistance as Acting Director and Deputy 
Director we would never have had that 
kind of access because there were those 
in the community that did not want us 
to have that ability to go in and to 
look at those accounts. And so the 
record is filled in support for the inde
pendent inspector general when that 
legislation was pending, and the Presi
dent was threatening to veto it is an
other example. 

The weekly briefings we had, Senator 
COHEN and myself, as chairman and 
vice chairman of the committee when 
he was deputy director and when he 
was acting director of CIA again indi
cates a record of real candor, of sen
sitive information shared with us that 
we could never have found without his 
telling us about it. And so he really 
ushered in a new relationship of trust 
that had not existed previously be
tween the committee and the CIA, a 
new policy of being forthcoming on the 
part of the agency, instead of engaging 
in bureaucratic stonewalling and in
sisting that we had to ask the right 
questions to get the answers or to get 
the information. So there have been 
many changes. 

I want to comment just on the last 
point that the Senator from illinois 
made. And I understand why that 
memorandum was disturbing to the 
Senator from Illinois if read only on its 
face. I think we also have to analyze it 
on the basis of what Mr. Gates believes 
about the uses of covert actions. 

In this case, I think the views of Mr. 
Gates, expressed during our hearings 
on when covert action is appropriate 
and when it is not, would be very much 
endorsed by the Senator from illinois. 
Mr. Gates, during the course of our 
hearings took two positions that cer
tainly coincide with my own view. 

One, I supported the Metzenbaum 
amendment which would make public 
the bottom line spending for the intel
ligence community. I think that is a 
step in the right direction. It is a fig
ure we cannot mention on this floor, 
but it is a very large figure. The press 
has indicated they believed that figure 
is somewhere between $25 and $30 bil
lion a year, if we take into account 
both military and civilian intelligence. 

Without commenting on the accu
racy of that figure, let me just say that 
the actual figure is a very large figure. 
It is a lot of the taxpayers' money. I 
think Mr. Gates, in supporting open
ness about the appropriations process 
to the degree that we can without en
dangering the secrecy of certain pro
grams, is taking a step in the right di-
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recti on of greater accountability of 
how money is spent, how the tax
payers' money is spent in the intel
ligence field. 

Second, he has also taken the posi
tion that I have taken on many occa
sions, and that is that it is not appro
priate to use covert action as a sub
stitute for opening derived foreign pol
icy decisions involving the American 
people. If we are going to make fun
damental decisions about doing some
thing in the foreign policy realm, we 
should not use the secrecy of a covert 
action program to take action where 
the public themselves would really not 
be in support of it, where we cannot 
build a consensus in this Congress. 

I think everyone knows the position 
that I took on aid to the Contras in 
Nicaragua. I happen to believe that 
that was a program that was important 
and I personally believed that the ulti
mate victory of Mrs. Chamorro and 
those who were working for democracy 
in Nicaragua sustains that point. But, 
the American people were deeply di
vided in that issue. It was impossible 
to have a consensus in the Congress on 
that issue. I think we had nine dif
ferent votes on that issue in which we 
reversed fields nine different times
giving the aid, taking it away, giving it 
again. That shows there was not a con
sensus. 

I personally feel when you have a sit
uation like that we should not be using 
covert action to make policy. It ought 
to be in open debate with open pro
grams. If you cannot have a consensus, 
it is something that should not be 
done. I think it was a mistake to have 
started that particular program be
cause we could not sustain it. We were 
back and forth divided as a American 
people. 

So I think the adage that you should 
not start something unless there is a 
public support to continue it and com
plete it is a very wise thing. Mr. Gates 
argued that forcefully in our hearings. 
He said he did not believe the covert 
actions should be used as a substitute 
for openly derived foreign policy deci
sions on that which a consensus should 
exist. 

I think wh~t he was saying in that 
memorandum-that is the way I read 
it-is that, well, we ought to either get 
in or get out in Nicaragua, and we 
should not do it on a secret program. 
We ought to go public. If there is the 
support there from the American peo
ple to go forward and go all out with 
every resource of the Government, as 
we did in the cast of the invasion of 
Kuwait for example, go ahead and do 
it. But if there is not the support there 
to do it, do not start it at all. I think 
that is really what he was saying. It 
was a way of saying it to Mr. Casey, be
cause Mr. Casey obviously so strongly 
supported getting rid of that regime in 
Nicaragua. I think what he was really 
saying is, you know we should not even 

be having these covert action programs 
at all. You ought to either try to sell 
the American people of going all out or 
you ought to stop. That is the way I 
read it. Now it can be read both ways. 
That is certainly the way I believe. 

We had a program related to Cam
bodia. In the Intelligence Committee, I 
took the positon-I think it is the first 
time in the history of the Intelligence 
Committee that the committee has 
taken this action-that we refuse juris
diction. 

We said this is not a matter that 
should be decided in secrecy in the In
telligence Committee, to have a covert 
action program in relationship to Cam
bodia. This ought to be a matter for 
the Foreign Relations Committee and 
for the whole Senate of the United 
States and for the American people to 
decide in public whether or not there is 
a consensus of how to act on this mat
ter. And that is the position that I 
took. 

I think from the hearing testimony 
that is the kind of position that Mr. 
Gates would take as Director of the 
Central Intelligence. I think he would 
be very cautious about beginning new 
covert programs of a paramilitary 
type; that he would urge instead that 
we look to see whether or not there is 
a broad public consensus. 

So I do have some honest disagree
ment. Perhaps it is based upon my own 
experience in listening to Mr. Gates 
and his philosophy and what he said in 
our hearings. I think it is perfectly rea
sonable to read the memorandum as 
the Senator from Illinois has read it. If 
I read it and interpreted it the same 
way he did I would draw the same con
clusions, because I think they, in a 
sense, advocate some extreme actions I 
would not favor. 

I think they were a ploy, if I might 
say to my friend from illinois, a way of 
trying to make a point to Mr. Casey 
about when it is proper to use covert 
action and when it is not. 

Mr. SIMON. Will my colleague yield 
for just a minute? 

Mr. BOREN. I will be happy to yield. 
Mr. SIMON. On one point. The point 

you make, and earlier in your com
ments, that we may be approaching the 
point where we cannot get anyone with 
any experience. I think you have to 
recognize there are two totally dif
ferent kinds of Government leadership 
post. 

If we have a Secretary of Transpor
tation who makes a mistake in the 
State of Oklahoma or the State of illi
nois we are all going to know about it. 
And it is going to be very public. 

When the director of the CIA does it, 
it is a very different thing. It is secret 
action. And, so, I think there is a high
er standard that we must demand. 

Obviously, you and I differ on the 
nominee. And I hope my colleague 
from Oklahoma is correct, because in 
all likelihood the nominee is going to 

be approved. But I think that the Sen
ator from Oklahoma and I and the 
other Members of the Senate who are 
on the floor right now, we could prob
ably find 10 people with experience in 
intelligence who could be approved 
unanimously by this body. I think 
there are people with that kind of 
background. And I would feel more 
comfortable if we had a consensus can
didate, rather than someone where 
there are serious doubts on one side or 
the other. But I thank my colleague. 

Mr. BOREN. Mr. President, I thank 
my colleague from illinois. 

I understand exactly what he is say
ing. I am not so sure I agree with him 
we could find 10 who could get unani
mous approval in this field, especially 
if they have been working at CIA for 
the past 15 or 20 years, unless we got 
someone who was a bureaucrat's bu
reaucrat. If we got someone who was 
not a boat rocker at all he might be 
embraced by the bureaucracy there. 
There are certainly some others. 

I have people, for example Admiral 
Inman, who could perhaps command al
most unanimous support. I would cer
tainly be in support of someone like 
him, were he nominated as well. 

I would point out, by the way, that 
many of these people, for whom we 
have such universal respect like Mr. 
Inman, like Mr. McMahon, like some of 
the previous Directors-Mr. Colby, Mr. 
Schlesinger, Judge Webster, like Mr. 
Stolz, the former Director of Oper
ations who resigned as a matter of 
principle when Mr. Hugel was brought 
in by Director Casey, like Admiral 
Burkhalter who I quoted yesterday and 
others, former Congressman Boland of 
Massachusetts who was the chairman, 
distinguished chairman of the House 
Intelligence Committee and who wrote 
the Boland amendment, who also sup
ports Mr. Gates. All of these people 
have been supporting him. 

Let me say to my friend from illinois 
one last word-! know at this point in 
time when decisions are made, we are 
not going to change anyone's mind
but one of the reasons, again, why I do 
support Mr. Gates. Like anyone else, I 
could be mistaken in my judgments. 
One of the things I have said is I take 
him at his word. If he ever did enter 
into activities which caused him to 
lose the confidence of the oversight 
committee he said he would submit his 
resignation. I would not only expect 
him to do that, I would demand that he 
do that if I were still the chairman of 
the Intelligence Committee. And hav
ing taken the position I have taken on 
this nomination, I can assure you I 
would probably be the first person to 
demand such action if he did not con
tinue to merit the confidence which I 
and others have expressed in him yes
terday-also by Senator BENTSEN, the 
distinguished chairman of the Finance 
Committee who was the ranking mem
ber of our committee for 4 years; by 
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Chairman PELL of the Foreign Rela
tions Committee yesterday, and by 
others who will be speaking in the 
course of today. 

But one of the reasons why I do sup
port him is the very reason that has 
been focused upon lastly by the Sen
ator from illinois. The Secretary of 
Transportation, as I said, his mistakes 
are public. There is much more of a 
public debate about them. The actions 
of the Director of the CIA are in secret. 
That is why I believe it is absolutely 
essential that we have a Director who 
not only gives in to the letter of the 
law, goes as far as the law makes him 
go in terms of congressional oversight 
so that we really know what is going 
on-I think it is absolutely imperative 
that we have some-one who truly be
lieves in congressional oversight to the 
point of following the spirit of the rela
tionship as well as the letter of the 
law, who tells us more than we have a 
right to know under the law, who real
ly is forthcoming with the committee. 

I can just say to my colleague from 
Illinois, I think that Senator COHEN 
and I, and in the last year Senator 
MURKOWSKI and I, because of our re
sponsibilities-not because we have 
any particular insights-but because of 
our responsibilities as chairman and 
vice chairman of the committee, meet
ing with the Director on a weekly basis 
on behalf of the committee, I think we 
are in a position to understand that 
Mr. Gates is the kind of person who 
really does share that information, in
cluding the mistakes-including the 
bad news-with the oversight commit
tee. 

He has done that consistently, and he 
has not just done that. He has sup
ported greater authority-greater au
thority for the Congress. I want to 
make it clear I am not just saying for 
the Congress, I am saying for the 
American people. Because it is through 
us being able to look at, audit, and ex
amine what the CIA is doing through 
its secret programs we are sure that 
there are not actions taken which are 
illegal or which violate the intentions 
of the American people. 

And he has supported greater legal 
authorities. In my opinion, after all 
the arguing I did with the President of 
the United States on this question
and he started out firmly against the 
idea of an independent inspector gen
eral for the CIA, confirmed by us, re
porting to us any disagreements with 
the Director of the CIA so we would 
know if anything was going wrong out 
there, I argued with him, Senator 
COHEN argued with him, other members 
of our committee argued with him. We 
made some headway but we did not 
change his mind. I am convinced it was 
not until Mr. Gates weighed into the 
debates in behalf of having an inde
pendent statutory inspector general 
that the President finally relented and 
agreed not to veto that bill. 

So I would say that is one of the 
things that does give me some level of 
assurance about Mr. Gates, and that is 
that he has been such a strong sup
porter of the oversight process. I know 
I am not going to change the mind of 
my colleague from Illinois but I do 
want him to know that if Mr. Gates 
goes to the directorship or if someone 
else goes to the directorship, that this 
Senator will certainly be doing every
thing that he can to make sure that 
that oversight process works, that 
there is a high level of accountability, 
not only to our committee but to the 
American people for the actions that 
are taken there. 

Mr. President, I want to just make 
one additional point before I yield the 
floor. Yesterday on the floor I read into 
the RECORD a letter from Vice Adm. 
E.A. Burkhalter, former Director of the 
Intelligence Community Staff, in sup
port of Mr. Gates' nomination. It ex
pressed Mr. Burkhalter's view that one 
of Mr. Gates' critics at our hearings, 
Mr. Hal Ford, had not held intelligence 
analysis positions as high as some of 
the other analysts who testified sup
ported Mr. Gates. 

I do want to make it clear for the 
record that Mr. Ford's position was 
Deputy Chairman and Acting Chair
man of the National Intelligence Coun
cil in the mideighties. Dr. Gates at 
that time wore two hats, that of CIA 
Deputy Director for Intelligence and 
Chairman of the DCI's interagency Na
tional Intelligence Council. And he se
lected Mr. Ford as his deputy at the 
NIC, and Mr. Ford became the Acting 
Chairman when Mr. Gates moved up to 
become the Deputy DCI. The commit
tee solicited Mr. Ford's advice in con
sidering this nomination. 

While I do not find myself in agree
ment with the conclusions of Mr. Ford, 
though I will point out he testified 
that in his own experience as chairman 
of the NIC that his professional rela
tionship with Mr. Gates was very good 
and that he was never urged by Mr. 
Gates to do anything improper in 
terms of slanting intelligence, he came 
to a conclusion of being opposed to the 
nomination mainly because based upon 
the feeling that it could have a bad im
pact on morale because of his discus
sion with some other people. 

I do not agree with his conclusion. I 
agree with what he said about his own 
personal experience, but I do want the 
record to reflect that he did have a po
sition of high responsibility, in fact, se
lected by Dr. Gates, in the intelligence 
community's analytical work. It is 
work for which I have immense admi
ration and respect, and I do want to 
make that clear. 

I am sure that Admiral Burkhalter 
was in no way expressing a lack of re
spect for the work of Mr. Ford. I think 
he said that, indeed, explicitly in his 
letter, but I also wanted the record to 
reflect the full range of positions which 
Mr. Ford has held. 

It is my hope that if Mr. Gates be
comes the Director of Central Intel
ligence-and we will determine that 
fact as the Senate deliberates later this 
afternoon-that he will reach out and 
seek the advice of those who have had 
honestly different views and percep
tions of his performance in the past. I 
think that will happen, and I think 
that will be valuable. I think that is 
another reason, as I said, why I think 
the confirmation process works, why it 
is a good thing that we have a process 
like this, and it will make, I think, the 
nominee, any nominee, particularly 
this one, more sensitive to some of the 
concerns that have been raised. 

Mr. President, I yield the floor and 
reserve the remainder of my time. 

Mr. KENNEDY addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. BOREN. The Senator from New 

Jersey is absent from the floor. I know 
he was expecting the Senator from 
Massachusetts. 

How much time does the Senator 
need? 

Mr. KENNEDY. Ten minutes. 
Mr. BOREN. Mr. President, I ask 

unanimous consent that I yield 10 min
utes on behalf of the Senator from New 
Jersey to the Senator from Massachu
setts. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Massachusetts. 
Mr. KENNEDY. Mr. President, I join 

in commending the chairman of the In
telligence Committee, Senator BoREN, 
for the fair and thorough manner in 
which he conducted the hearings on the 
nomination. The testimony of the 
nominee, current and former CIA offi
cials, and former government officials, 
as well as the thousands of documents 
reviewed and the hundreds of witnesses 
interviewed have given the Senate a 
thorough record on which to make its 
judgment. 

In reviewing that record, however, 
there are too many unanswered ques
tions, too many forgotten meetings, 
too many attempts to slant intel
ligence. I intend to vote "no" on this 
nomination and urge my colleagues to 
do the same. 

During the 1980's the intelligence 
community suffered severe damage to 
its credibility, morale, and ability to 
fulfill its mandate because of ideologi
cal interference, flagrant efforts to cir
cumvent the law and deceive Congress, 
and the devastating effect of the Iran
Contra scandal. 

The Nation needs a CIA Director who 
can make a clean break with this dis
tressing and controversial pas~a Di
rector who can reshape the intelligence 
community in the post-Soviet world, 
who can understand the emerging po
litical and economic forces that will 
challenge the United States, and who 
has an impressive vision of this evolv
ing role for our intelligence commu
nity. 
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Mr. Gates' record raises serious 

doubts that he will be able to leave his 
cold war views behind, lead the intel
ligence community in a nonpartisan 
manner, and ensure intellectual free
dom and adequate attention to dissent
ing views. 

The next head of the CIA must take 
the lead in finding a new mission for 
the intelligence community. That indi
vidual must have a talent for under
standing forces of change and a skill 
for ensuring that the Nation is pre
pared to meet the challenges of the 
post-cold-war era. 

Yet Mr. Gates' record is one of a cold 
warrior who skewed intelligence to fit 
his or his superiors' view of the world. 
He ignored the biggest scandal of the 
decade, intimidated those who dis
agreed with his views, and ignored the 
crumbling of the Soviet Union long 
after it began. 

Mr. Gates has promised to keep Con
gress fully informed. And yet time and 
again during his tenure at the CIA, 
Congress was misinformed, deceived, 
denied timely notifications, and kept 
illegally out of the loop. We have heard 
that promise before. In 1986, he pledged 
to Congress that "this unique relation
ship between us depends on mutual 
trust, candor, and respect and I assure 
you I intend to conduct myself with 
this in mind." At best, Mr. Gates stood 
by and let these deceptions happen. At 
worst, he was part of in the effort to 
circumvent the will of the American 
people, the authority of Congress and 
the laws of the land. 

The record shows that Mr. Gates 
knew about both Oliver North's illegal 
Contra resupply network and the ille
gal sale of weapons to Iran but never 
acted to alert Congress or stop the ille
gal activity. 

The record also shows that he was in
tegrally involved with the secret shar
ing of intelligence to Iraq and our 
sharp tilt toward Iraq in its war with 
Iran. But Mr. Gates hid that action 
from Congress, too. It is important to 
keep in mind that this shift toward 
Iraq in its war with Iran began our ill
fated cozy relationship with Saddam 
Hussein. 

Mr. Gates now promises to resign if 
the White House interferes with intel
ligence assessments or if the White 
House refuses to put an end to illegal 
activities. And yet, when he had the 
chance to do so under similar cir
cumstances, he failed to act. 

Mr. Gates promises to make intel
ligence more useful in informing the 
policymaker and to ensure that minor
ity views are heard. And yet, his record 
is one of an official who suppressed dis
senting views and who knowingly 
passed on misleading information to 
his superiors. 

He suppressed analysts' reports in 
1982 and 1985 which correctly projected 
a slowdown of Soviet activities in the 
Third World. He quashed dissenting 

views and helped craft an inaccurate 
1985 intelligence estimate that Soviet 
influence in Iran could soon grow and 
that urged the United States to deal 
with Iranian moderates. He personally 
insisted that State Department offi
cials drop footnotes from the report 
which did not support his viewpoint. 
These actions had consequences far be
yond mere intellectual debates. In rec
ommending that United States allies 
be permitted to sell arms to Iran, the 
report helped lay the foundation for 
the ill-fated arms for hostages deal in 
Iran. 

Similar actions took place on other 
intelligence estimates throughout his 
tenure at the CIA. He dismissed dis
senting views doubting possible Soviet 
complicity in the assassination at
tempt on the Pope, and misrepresented 
a report implicating the Soviets in 
that action as more authoritative than 
it was. His view of the Soviet Union led 
him to miss the impact of glasnost on 
Soviet society. He dismissed the Soviet 
reformers and clung to the evil empire 
theory, long after it was clear to the 
rest of the world that the Soviet Union 
was changing under Gorbachev. Even 
as late as 1989, he failed to see the like
lihood of any fundamental political re
forms in the Soviet Union. 

Mr. Gates repeatedly gave public 
speeches that demonstrated a pre
occupation with the Soviet menace, 
while ignoring much of the evidence 
undermining his point of view. His pub
lic speeches actively promoted the 
Reagan doctrine and exaggerated So
viet advances in ground-based laser 
ABM systems as he pushed for SDI. 
Within the intelligence community, he 
even advocated air strikes against the 
Sandinistas in Nicaragua. Rather than 
an objective professional dedicated to 
ensuring that the President receives 
the best intelligence possible, he be
came an enthusiastic promoter of 
President Reagan's policies. 

We need a good manager at the CIA, 
one who can direct the agency, its peo
ple and its programs through the com
ing years of change. Yet Mr. Gates has 
a long record of intimidating analysts 
who differ with him, suppressing dis
senting views, ignoring minority opin
ions, and demoralizing analysts. He 
made a practice of personally editing 
all analysis going to senior government 
officials, and thus made himself the 
final arbiter of good analysis. He eased 
out midlevel Soviet analysts with 
whom he disagreed and created a dam
aging politicized environment at the 
CIA. Now, at a time of great need for 
wise direction in the intelligence com
munity, we cannot afford a manager 
with such a record. 

One of the most troubling aspects of 
Mr. Gates' testimony is his changing 
account of his involvement with the 
Contras in Nicaragua. He testified to 
Congress five times before his con
firmation hearing. He claimed to have 

only very limited knowledge of the 
Iran-Contra scandal unfolding under 
his nose. He said that he had virtually 
no knowledge of the Contra aid pro
gram-legal or illegal. 

He became more forthcoming only 
when his former colleague, Alan Fiers, 
pleaded guilty to withholding informa
tion from Congress and acknowledged 
greater CIA involvement in the scandal 
than had previously been known. That 
revelation forced Mr. Gates finally to 
admit that he, in fact, was responsible 
for supervising the legal resumption of 
the Contra aid network in 1986. Had Mr. 
Fiers not spilled the beans, there is no 
evidence that Mr. Gates would have 
owned up to his much more extensive 
role in the Contra aid network. 

He spent a great deal of time before 
the Intelligence Committee responding 
to questions about the Iran-Contra 
scandal. He provided written answers 
to many more questions. And yet, it is 
still not clear what Mr. Gates knew. 

He is well known for his prodigious 
memory and his ability to recall 
minute details with pinpoint accuracy. 
And yet he draws a blank on all aspects 
of the Iran-Contra scandal. The ques
tion for the Senate is whether his 
memory on this issue is a blank slate 
or a black box. 

He claims not to recall that Deputy 
Director for Intelligence, Richard Kerr, 
told him in late August 1986 of a pos
sible diversion of funds. 

On September 9, 1986, a senior CIA 
analyst, Charles Allen, wrote a memo 
on the arms sales to Iran, a copy of 
which went to Mr. Gates. He also 
claims to have talked to Mr. Gates re
garding shipments of arms to Iran. Mr. 
Gates cannot recall the conversation or 
receiving the memo. 

A September 8, 1986, entry in Oliver 
North's notebook on the proceeds from 
the arms sales to Iran includes a nota
tion "Gates supportive." Another entry 
on September 30 includes the entry 
"Call Charlie [Allen] Re: letter to 
Gates." Mr. Gates claims he does not 
know the meaning of these notes. 

As Deputy DCI since April 1986 Mr. 
Gates was an authorized recipient of 
all the intelligence on the Iran initia
tive. He admits he may have scanned 
the relevant memos, but claims he did 
not bother to try and understand the 
codes. 

Allen has testified that when he met 
with Mr. Gates on October 1, 1986, Mr. 
Gates appeared to already have some 
general awareness of pricing problems 
with the sale of weapons to Iran. Ac
cording to Allen, "Mr. Gates captured 
the central message that I had brought 
to him, that there was possibly a diver
sion occurring and this was a matter of 
serious concern." Mr. Gates disputes 
that assertion. 

In addition, Mr. Gates reviewed 
drafts of the misleading testimony of 
November 21, 1986, by William Casey to 
the Congressional Intelligence Com-
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mittees. He changed not a word and 
made no effort to correct the false im
pression that Casey's testimony left 
with the committee. 

In spite of all this, Mr. Gates contin
ues to insist that he was out of the 
loop, out of the room, or simply cannot 
recall. He looked the other way and 
failed to take action when it was most 
needed. 

For the Senate to confirm Mr. Gates 
with so many reservations and out
standing questions would be a mistake. 
It would also send the wrong message 
to the able and dedicated men and 
women at the Agency-to get ahead, 
make sure your analysis fits your supe
riors' political agenda. 

At this critical juncture in our Na
tion's history, we need a Director of 
the CIA whose objectivity and fairness, 
are beyond question. I urge the Senate 
to reject this nomination. 

Mr. HOLLINGS addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. BRADLEY. Mr. President, I yield 

such time as the distinguished Senator 
from South Carolina needs. 

Mr. HOLLINGS. I thank the distin
guished Senator from New Jersey. 

Mr. President, I will try to be brief. 
Right to the point, Mr. President. Let 
us, like others, express our gratitude to 
our distinguished chairman. Senator 
BOREN really brought a higher level, 
frankly, of the chairmanship to this 
committee. We were disturbed by 
leaks, and the distinguished chairman, 
along with the Senator from Maine 
[Mr. COHEN] really got onto our entire 
operation, in my opinion, and did an 
outstanding job and have done an out
standing job, up until this particular 
nomination. 

I have been an adherent of Senator 
BOREN. He and I are the only two Sen
ators, I believe, on this side of the aisle 
who voted for Robert Bork, and I am 
still very proud of that vote. And we 
have seen things alike. 

Let me at the same time, though, 
commend the Senator from New Jersey 
for taking on this task of leadership on 
this side in that it has been a very dif
ficult one. 

Bob Gates is known to most of the 
committee members, but we did not 
know him until we really had this 
hearing. I am one of them. I saw a 
smart fellow, brilliant fellow that he 
is. I see him as responsive, as he is. I 
was prepared to go along. I indicated 
that to Mr. Gates and to Chairman 
BOREN. But I see now that our troubles 
are really greater out at the Central 
Intelligence Agency. 

I really commend Senator BRADLEY 
of New Jersey for coming in-in detail 
with staff, working around the clock, 
making the record for us in this regard 
because it is a record of 
nonconfirmation. There is no doubt 
about it, in my mind. 

I speak advisedly, Mr. President. I 
like the CIA. I know it. I know it from 

35 years ago. President Herbert Hoover 
appointed this particular individual
of course, not a Senator in those days
as a member of the Hoover Commission 
task force investigating the intel
ligence activities. Those were the 
McCarthy days. They had a Doolittle 
report under President Eisenhower. It 
was not accepted. The Congress re
jected it out of hand. And then the 
President and the White House got to
gether; under President Hoover, doing 
the work with his credibility, we had 
no trouble at all, and I was honored to 
be able to serve on what we called the 
Clark Task Force on Intelligence Ac
tivities. Gen. Mark Clark was the 
chairman of it, and the members in
cluded Capt. Eddie Rickenbacker, 
Richard Lansing Conolly, Henry Cearns 
of California, and Donald Stuart Rus
sell, who is now a chief judge over in 
the Fourth Judicial Circuit. We went 
very thoroughly into this agency and 
all intelligence agencies. So, based on 
that background, I have taken the task 
and assignment on intelligence and on 
the Intelligence Committee in a seri
ous fashion. 

But at this time of the year, as chair
man of the Commerce Committee, try
ing to get our end-year markups, as a 
member of the Appropriations Commit
tee on the various conferences that 
have been ongoing, I just, frankly, 
could not give the time, and I really 
commend the Senator from New Jersey 
on giving the time and giving the lead
ership. 

Let me say a word, though, about the 
hearing, because somewhere, somehow, 
the record is going to be made. No one 
wants to offend, and certainly it i~S not 
this Senator's intention to offend our 
distinguished chairman or anybody on 
this committee. But it was not nec
essarily just a regular hearing in the 
context of trying to find the truth 
about the situation in the sense that 
we were investigating this skewing of 
intelligence in order to conform to pol
icy. And, ironically, we ended up as a 
Committee on Intelligence trying to 
skew the confirmation in accordance 
with the preconceived confirming of 
Mr. Gates. 

I noted this when I came to an early 
hearing and they veritably had a solid 
front, so to speak, on the other side of 
the aisle with their trial lawyer, the 
distinguished Senator from Maine [Mr. 
COHEN] whom we all respect and who 
knows far more about intelligence than 
this particular Senator. I respect him 
and I do not say that casually. I knew 
when they brought Senator COHEN in 
and he was sitting in there that it 
seemed more like a trial than a hear
ing-in fact, I was called to comment 
at one time, when they were shouting 
at the witnesses and shouting at the 
Senators that this was not a murder 
trial. We were trying to get a feel as to 
whether or not this gentleman ought 
to be confirmed, was it in the best in-

terests of our Central Intelligence 
Agency that Gates become the Direc
tor. 

I was not going to go through all of 
the little tidbits of "what did you say 
and why did you not remember and 
what about that and do you not re
member this." I was trying to get a 
feel of the man himself, looking, of 
course, at the general track record. 

Now, the chairman, of course, was 
with Mr. Gates. I use as my text on 
this particular score, so he will not 
think I am just talking out of the 
whole cloth, the article in the New 
York Times on October 5 where Mr. 
BoREN-

* * * Supported Mr. Ga.tes' nomination to 
the sa.me job in 1987 a.nd wa.s disa.ppointed 
when Mr. Ga.tes ha.d to withdra.w his nomina
tion beca.use of unanswered questions a.bout 
the Ira.n-Contra. a.ffa.ir. 

After tha.t, sa.id Da.vid Hollida.y, Mr. 
Boren's former specia.l a.ssista.nt on the com
mittee, "He took Ga.tes a.s a. sort of recla.ma.
tion project, helping him to get invited to 
some of the best ta.bles in Washington." 

So we had the very unique situation 
of a chairman saying, "I have not made 
up my mind" at the same time he is 
testifying for the gentleman-a very 
interesting judge and jury situation. 

But, in any event, we started off, and 
that is exactly what happened. Before 
the very first witness could testify, 
they had lawyer COHEN, the distin
guished Senator from Maine, get a mid
night letter from Arthur Liman, the 
lawyer from Iran-Contra, to contradict 
the witness before he could even tes
tify. Arthur Liman, Mr. President, is 
the gentleman who could not find out 
that President Ronald Reagan knew 
about Iran-Contra. Even Colonel North 
says the President knew it all along. 

We knew it. I do not know where 
they get the idea that we did not know 
it, and that the President did not know 
it. It was a cat and mouse game be
tween the Congress and the President. 
We had four Boland amendments. We 
did not know about Iran, but we knew 
the aid was getting down there to the 
Contras. That was why the Boland 
amendments had come along. I hap
pened to have wanted that aid to go 
down to the Contras. 

We were sitting down there on the 
Defense Appropriations Committee, 
and we said: We cannot accept these re
strictions on aid to the Contras. And 
they were nudging us on the shoulder: 
Do not worry about it; the White House 
is not worried. Let it go. This is just an 
appropriation bill, a little restriction 
on spending. Translation: They are 
going to get the aid down there any
way. 

The Congress tried to catch them and 
say that the CIA directly should not 
send any. Then when the aid kept 
going, they said, well, anything con
nected with intelligence or involved 
with intelligence, they knew whether 
it was Defense or National Security 
Council or CIA. And the reports would 
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come, and the New York Times knew 
all about the aid going there. Every
body knew about it. And we had a big 
formal hearing around here to deter
mine that nobody knew anything about 
it, particularly the President of the 
United States, which is total nonsense. 

But, in any event, we had quite a 
time with this confirmation hearing, 
and the Senators were running around 
like lawyers for the defense trying to 
bolster the nominee-talking about his 
retention and experience. The dif
ficulty here, Mr. President, of course, 
is they are trying to make Bob Gates 
the smartest and the dumbest all at 
once. I do not know how they are going 
to do it. They are trying, but they have 
not succeeded. 

There is no question in my mind, if I 
had to vote, my vote comes down on 
the side of Gates being the smartest. 
He is a Ph.D. graduate. He has worked 
with the Director over there. He has a 
photographic memory. There is no 
question in this Senator's mind that he 
is the smartest, and that is disturbing. 

They talk about the experience. Let 
us look at his experience. His Director 
knew-Casey. The man immediately 
underneath him who tried to get these 
people in place-it was Clair George
knew. Alan Fiers, below him, knew. 
The two Latin American chiefs down 
there knew. George Cave knew. Every
body around him knew, but he did not 
know. That is why we ought to confirm 
him. 

You cannot make him the smartest 
and the dumbest all at the same time, 
and so when you come in-and Charlie 
Allen, for example, comes in and tells 
him that they violated the Boland 
amendment, and things are going out, 
he does not remember that. I know 
about the thousands of things that go 
through the mind, but when the man 
comes in and tells us that'" he does not 
even remember the conversation, I still 
think he is the smartest. 

That raised a question in my mind, 
and then the testimony added to it. 
The distinguished chairman just read 
into the RECORD about Harold Ford. 
When this old-time analyst, who won 
every award out there with the CIA, 
who had worked with Sherman Kent, 
who this Senator had worked with 
back in 1954 and 1955, when he testified, 
I began to take note and began to lis
ten. And you did not have to listen to 
much before you really realized, yes, 
there was a definite perception in the 
Agency that you had to conform the 
intelligence to the policy. 

Well, I could go into that in detail. I 
promised to be brief. There were 20-
some allegations of politiciza.tion that 
I have here, if you read this record, and 
this has been a very good committee 
report. I commend the staff of the In
telligence Committee in preparing this 
report and, as I said, our distinguished 
chairman, in giving balance to the re
port. Nothing is left out that any Sen-

ator wanted in here. We got our indi
vidual views and everything else. And 
you read that report. You will see more 
than 20 times in which analysts per
ceived politicization. 

Well, Senator COHEN says in the arti
cle here earlier this week in the Wash
ington Post: 

Of the roughly 2,500 intelligence estimates 
produced during Bob Gates' tenure, a handful 
were presented to the committee as evidence 
that Gates sacrificed his integrity for politi
cal expediency. 

It is not the proof that counts here; 
it is the perception. You get a hand
ful-and he is giving us the old Mel 
Belli, so many dollars per hour of pain. 
I have tried those kinds of cases. Now 
we are told there were 2,500 reports 
during Gates' tenure, such a big vol
ume coming through, that Gates could 
not really do it. The truth is, he did. 

He transmitted through the agency 
what was characterized as a perception 
of politiciza.tion. Let me quote from 
Jennifer Glaudemans' testimony: 

The means by which politicization oc
curred is not readily documented. There is 
little paper to evidence, the continual and 
subtle pressures applied to analysts to make 
them comply, because it is virtually impos
sible to collect the paper trail, evidence 
quickly becomes one person's word against 
another's. But let me suggest to you that 
politicization is like fog. Though you cannot 
hold it in your hand or nail it to the wall, it 
is real. It does exist, and it does affect peo
ple's behavior. 

There is no question that it affected 
some who were in the Agency who got 
moved on out when they did not come 
in with the right report. Then the word 
went around: If you go to the cafeteria 
for lunch today, you will find out what 
the word is. And, of course, there was a 
veritable paranoia on the part of Casey 
about the Soviets, which caused us
here is the end instance that has to be 
emphasized-which caused us to flunk 
the course in Afghanistan, in Iran, in 
Iraq, in Ethiopia, in Angola, with the 
fall of the Wall, and the demise of the 
Soviet Union itself. Even in Desert 
Storm, the commanding general had to 
come and say: "Look, the rounded 
edges and the smoothed corners on the 
intelligence were of no assistance to 
me. I got the feeling that they were 
really given to protect the Intelligence 
Agency itself, rather than to inform 
the commander in the field." He called 
it "mush." 

If we do not think we have a problem 
out at CIA, and our distinguished 
chairman talks about experience, do 
not give me anybody with this experi
ence. That is the objection of the Sen
ator from South Carolina-Gates' expe
rience-because his experience is one of 
pleasing the boss. And, again, the Sen
ator from Oklahoma says that is why 
we ought to put him on, because he is 
going to please the Congress. 

That in and of itself is not going to 
be difficult. On the one hand, you can 
give us Senators little tidbits, a little 

here and yonder from a tremendous 
volume of intelligence activity, and we 
go smiling knowingly down the hall, 
thinking that we know way more than 
the next Senator. You are pleased, and 
we do not say anything to anybody, 
and that is the end of that. 

But worst of all, when you go to 
pleasing, you risk weakening the CIA. 
You put in such things as Presi
dentially appointed, senatorially con
firmed inspector general. You cannot 
operate an intelligence activity with 
an independent inspector general run
ning around and over you on each little 
item. In intelligence, I do not know a 
batting average. I guess in baseball .300 
is good; .500 is good in this thing. You 
are supposed to give the facts, the cold 
hard facts. In many instances it might 
not come out. 

But, there is no doubt that pleasing 
the boss is exactly this brilliant man 
Gates' weakness. He could please 
Brzezinski, he could please us, he could 
please anybody along the line, and that 
was his downfall-he pleased Casey to 
the point where outstanding intel
ligence veterans like Hal Ford sensed 
the imbalance. The Senator from Okla
homa just read it in the RECORD, Hal 
Ford, the best of intelligence we had, 
first was listed in our committee 
records as a witness for Mr. Gates, in 
turn was a witness against Mr. Gates. 
Why? Because there is a morale prob
lem out there. 

Now you have a volume problem at 
CIA, I can tell you that. You have over 
a hundred Senators, a hundred 
supergrade Senators, analysts falling 
out over each other. We can save bil
lions of dollars, not only in the CIA, in 
defense, and elsewhere. When you are 
talking about wasting money, we 
ought to cut out that waste. It is just 
a matter of policy on the one hand, but 
then you also have a morale problem 
with a fellow who is always going to 
please the boss. 

And in his zeal to please he rode herd 
over the CIA, and there was a definite 
perception you come out with. For ex
ample, the burden was on the analysts 
studying the attempted assassination 
of the Pope, to blame it on the Soviets. 
You come out with this or that, you ei
ther do that or we go higher. And if 
you do not write the right report, we 
will go out and hire somebody who will 
bring in the right report. 

This turned this Senator totally 
around from support to opposing. 

Those that Mr. Gates has pleased 
have recommended him highly. And it 
is a sad scene to finally bring the dis
tinguished gentleman up for his con
firmation when we have the chairman 
promising that he is going to have 
oversight, he is going to watch him, 
and he is going to have special over
sight over the morale at the CIA. You 
almost get the message, if you are lis
tening impartially, here is a big mis
take about to be made and we are 



30270 CONGRESSIONAL RECORD-SENATE November 5, 1991 
going to have to have a lot of over
sight. And then the man himself comes 
up, and he promises to resign if any
thing untoward comes across his desk. 
He is going in on one promise, that he 
is going to resign if anything comes 
across his desk, and generally expect
ing his supporters to say, well, yes, he 
might not have been assiduous enough 
and diligent enough and the should 
have used better judgment, but he has 
matured now and he has grown into the 
truth. He has grown into the truth. The 
sole purpose for intelligence is to de
termine the truth. And that is all we 
need, the true facts, and let the others 
make their judgments as they will. 

I have additional comments, Mr. 
President, but I see my distinguished 
colleague from Arizona on the floor 
here, who wanted to get in his com
ments before we break for lunch. So let 
me yield the floor at this particular 
time. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BOREN. Mr. President, the Sen
ator from South Carolina did not know 
it, but the Senator from Connecticut 
has been waiting on the floor. Also we 
are alternating back and forth. If it is 
all right with the Senator from Ari
zona, I think the Senator from Con
necticut has only brief remarks to 
make. 

Mr. DECONCINI. No problem. 
Mr. BOREN. Mr. President, before I 

yield to the Senator from Connecticut, 
I would like to yield to myself 3 min
utes. 

Mr. President, I was somewhat sur
prised by some of the comments made 
by the distinguished Senator from 
South Carolina. Perhaps he is unaware 
of the facts, because I understand he 
quoted a newspaper article in support 
of a couple of comments which he 
made. But I do want the record to be 
clear so that he hears it from me and 
not on the basis of some anonymous 
newspaper reporting. It is not the 
fact-and he should know this-that in 
1987 I was going to vote for the con
firmation of Mr. Gates. As I have stat
ed on the floor several times, and I will 
state it in the committee, I felt that at 
that time Mr. Gates was not equipped 
to be the Director of Central Intel
ligence. I said so. I said so to him. And 
I felt at that time it was best for the 
country that the nomination be with
drawn. That was my position. I want 
him to know that is my position, and 
whatever newspaper reported that is 
reporting it incorrectly. 

I also want to state to the Senator 
from South Carolina that it is not my 
responsibility to enter into reclama
tion projects for anyone, and the meet
ings that I have had with Mr. Gates, or 
that Mr. COHEN had with Mr. Gates, 
were in our capacity as chairman and 
vice chairman of the committee. I 
would have been derelict had I not had 
those meetings. I continue to have 

those same meetings with Judge Web
ster and Mr. Kerr, and I am not under
taking any kind of rehabilitation 
project for them either. We simply 
meet on a professional basis, on a 
weekly basis, on a biweekly basis with 
the Director, the Acting Director, and 
the Deputy Director of the Agency. 
And I think that is as we should be
cause we have business to do. 

That is not a social occasion, I can 
assure you, and, as I have indicated, 
my relationship with Mr. Gates and 
with Judge Webster, for that matter, 
as well and with Mr. Kerr as well, is 
purely professional. I have not been at 
social gatherings, small social gather
ings of less than 50 or 100 people with 
any of those individuals. That does not 
mean I have animosity to them or I 
would not be pleased to spend time 
with them but my workload makes it 
pretty well impossible for me to spend 
that kind of time. And the time we 
have spent has been as professional 
components of our committee. 

Let me say, in the course of those 
meetings over the last several years, 
not so much since Mr. Gates has been 
at the National Security Council-! 
have not seen him systematically since 
then except when we had matters of 
policy to discuss-but I think I did get, 
and I think Senator COHEN did get, a 
very good insight into how this person 
would operate. When you sit down on a 
weekly basis or biweekly basis and you 
try to get information from the CIA 
and are able to get it and able to get it 
without even having to ask the right 
question and when sensitive informa
tion is given to you, I think that that 
is something that includes the 
politicization of the Agency; I think 
that that is something that has bearing 
on the qualifications of this nominee. 

So I simply say to my good friend 
and colleague from South Carolina, and 
he is my friend and I appreciate what 
he said about our process, our process 
speaks for itself in the Intelligence 
Committee. The Senator did not try to 
keep any witnesses from coming. Quite 
the contrary, this Senator had a steer
ing committee of 15 members, includ
ing members of the staff of the Senator 
from South Carolina, the Senator from 
New Jersey, the Senator from Arizona, 
the Senator from Alaska, and all of 
those on both sides of the aisle. Wit
nesses that were desired were brought. 
And they certainly were not all com
plimentary to the nominee by any 
stretch of the ima-gination. 

The Senator from South Carolina 
reads the record of the committee to 
support his view. I read the record of 
the committee to support my view. I 
think it shows we developed a very 
thorough and objective record, hearing 
both sides, on which honest people can 
disagree on their conclusions. 

I do want to simply correct any im
pression that the Senator from South 
Carolina has from reading the news-

paper story that that was my point of 
view about Mr. Gates in 1987. It was 
not, and as I have said on the floor, the 
mere statement on his part that he 
would do things differently is not 
something I take at face value or am 
prepared to accept just because he said 
it. I am more prepared to accept it be
cause I have had this experience of in
formation forthcoming. I have known 
his support, and our committee re
ceived the benefit of his support of our 
independent audit unit, of our inspec
tor general, of writing into the law the 
lessons of Iran-Contra and giving our 
committee more power and jurisdic
tion. It is on that basis-and I do not 
quarrel with my good friend from 
South Carolina. I never quarrel with 
him. He is a valued Member of the Sen
ate. We have stood together, as he said, 
sometimes on very unpopular causes, 
sometimes when we were a very small 
minority in taking a position we have. 
I do want him to know that in terms of 
where I stood and where I stand now, 
and I just do want the record to reflect 
that. 

I am happy to yield to the Senator 
from Connecticut as much time as he 
might desire. 

The PRESIDING OFFICER. The Sen
ator from Connecticut is recognized. 

Mr. LIEBERMAN. Mr. President, I 
thank the Chair, and I thank my col
league and friend from Oklahoma. 

I join in the chorus of praise for the 
chairman of the Intelligence Commit
tee for the extraordinarily fair and 
comprehensive job he has done on this 
nomination. I say that with a certain 
degree of personal pride since our 
friendship goes back to our days in col
lege together. 

I am pleased to say that I not only 
praise him for the process that he has 
conducted but I join in him in the re
sults of that process, the confirmation 
of Bob Gates as the Director of the 
Central Intelligence Agency. 

Mr. President, the beginning point 
for me in consideration of this nomina
tion is the fact that President Bush has 
nominated Bob Gates to be his Director 
of Central Intelligence. He wants Bob 
Gates to oversee the intelligence func
tion for him and for the U.S. Govern
ment. 

I think that when the American peo
ple elected George Bush President in 
November 1988 and made him, by that 
act, our Commander in Chief, we gave 
him the right to surround himself in 
these critical national security posi
tions-Director of Defense, Director of 
the Central Intelligence Agency, head 
of the National Security Council-with 
the people he wants there. 

The question before us, therefore, in 
my opinion, is not whether Bob Gates 
is the best qualified person in America 
to hold this job, now whether he is the 
person each of us would want to hold 
this job, the question is, the President 
having nominated him, whether he, in 
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our opinion, is qualified to hold this 
job. And in my opinion he more than 
passes that test. 

Mr. President, we have come a long 
way, as has been indicated in this de
bate, in the involvement of Congress in 
the intelligence function. We brought 
it out of the darkness, probably not 
fully into the sunlight, but at least 
into the shadows. A lot of that progress 
is due to the work of the chairman of 
the Senate Intelligence Committee and 
others who have worked before him. 
But it seems to me that we have to ac
knowledge that the greater role still 
lies with the President and that our 
role is not coequal to his. And there
fore the beginning and influential point 
in this discussion is again that Presi
dent Bush wants Bob Gates to be his 
DC I. 

But let us go beyond that. Why do I 
think he passes the test of qualifica
tion as everybody has spoken of it? Bob 
Gates has an extraordinary personal 
record, personal capability. 

Let me just speak for a moment 
about the fact that this is a man who 
chose, right after college, to devote 
himself to public service. There is a 
certain tendency that we in Govern
ment often succumb to, to take some
body from outside with no experience 
in Government, a CEO of a large busi
ness, and make that person a head of 
an agency like the CIA. 

But let us give a little bit of credit 
and tribute to somebody who, as a 
young man, a gifted young man, turned 
away from fields in which I am sure he 
would have been much better remuner
ated and devoted himself to a career of 
service in the interest of our national 
security. He served the last five Presi
dents of the United States. Those five 
Presidents gathered yesterday at the 
dedication of the Reagan Library. All 
have been served by Bob Gates, as Di
rector of Intelligence from 1982 to 1987 
and from 1987 to 1989 as Deputy Direc
tor of the CIA. 

This is somebody who knows this 
agency and knows it well. Even his 
sternest critics in this confirmation 
process have said that he is a person of 
extraordinary intelligence and I think 
unquestioned character. Some have 
questioned his judgment in particular 
cases, but I do not think anybody is 
questioning his character here. 

Now there are two questions that 
have been raised about his performance 
over the last decade at the CIA that I 
found disquieting and I think need to 
be dealt with. Those are his behavior in 
the Iran-Contra case and the general 
allegation that he has been involved in 
a political manipulation of intelligence 
information. 

Before I deal specifically with those 
two charges, I would like to make just 
a few points here. The first goes back 
to something I said a few moments ago. 
We cannot run a system here where we 
are either punishing those who have 

the guts to even get involved in the 
fray and therefore are going to be tar
nished because they are human, as op
posed to those who have not been in 
the fray. 

Let us give some credit here and un
derstanding to the fact that the intel
ligence function is a risk-taking func
tion. It is a function in which we want 
people who can analyze facts but also 
who have opinions. 

As the chairman of the Intelligence 
Committee said before-and I want to 
reemphasize it very briefly-! hope we 
are not getting to a point where we are 
not only going to punish somebody who 
has made the laudable commitment to 
enter public service early in his career, 
that we are going to punish people who 
have the guts to take stands, to articu
late opinions, to get into the battle in
stead of standing timidly by. I would 
rather have someone who has that kind 
of strength in a position like this, and 
honor, than someone who does not. 

Mr. President, it seems to me that 
the critics of Bob Gates are saying in
consistent things along the way here. 
One, that he is a patsy for those he 
works for and yet also seems, in that 
sense, timid and also seems to be 
strong and insensitive, a bully to those 
who work with him. 

Let us agree here that in the accusa
tions that have been made against him 
about the political slanting of intel
ligence facts, that we have to under
stand, as I understand it, what this in
telligence business is all about. We are 
not dealing here with a scientist who 
does a laboratory experiment and then 
has data that he conceals or misuses or 
misstates. We are dealing here with 
some facts that are then sifted through 
somebody's mind, somebody's analyt
ical capability, and there can be dif
ferences of opinion and different con
clusions. 

This really is a question of whether 
the glass is half empty or half full, not 
whether there is a glass there at all. I 
do not think anyone is saying that Bob 
Gates has been deceitful. I think they 
are disagreeing with his conclusions 
and saying that his opinions often 
guide his interpretation of the facts. 

My own reading of the record cor
responds with what was suggested by 
the Senator from Oklahoma and the 
Senator from Maine: numbers are im
portant here when you are dealing with 
analysis, and Bob Gates was in charge 
of more than 2,500 intelligence esti
mates. These are not just casual notes 
to a coworker. These are formal state
ments of opinion which have some 
weight to them. Those that have been 
questioned are a handful, as I hear it, 
less than 10, single digits. The basis of 
the questioning to me seems to be 
judgmental. Some could agree, some 
could disagree. 

I do not read in them the kind of 
hard evidence that says that Bob Gates 
was deceitful. I see in him a lot of per-

sonal impressions, which I can under
stand and respect. And I see in the 
record a man who is accused of doing 
whatever his superiors would have him 
do, whatever he thought his superiors 
wanted him to do. I see in the record 
that I have read a series of examples 
where he took on his superiors. They 
have been testified to before. 

Let me just mention a few others 
that I am aware of. He concluded and 
reported during the 1980's that Presi
dent Reagan's economic sanctions 
against Western European countries, 
that were engaged in building a gas 
pipeline between Europe and the Soviet 
Union, would not work. He said that 
Defense Secretary Weinberger was in
correct in his belief that Soviet mili
tary spending was not on a decline. He 
said that Secretary of State Shultz' at
tempts to shore up the Lebanese Gov
ernment through the presence of Unit
ed States troops there would fail. And, 
more recently, he questioned the views 
of Secretary of State Baker when he 
warned-that is, Bob Gates warned
about the continued existence of 
hardline forces within the Soviet Union 
opposed to President Gorbachev. That 
warning came in 1990, long before the 
events that we saw in 1991 that proved 
the truthfulness of that estimate. 

On the question of Iran-Contra, I 
think what the chairman of the Intel
ligence Committee has said has been 
dispositive. Hindsight is always clearer 
than foresight. I think we have to 
judge Mr. Gates' behavior with a cer
tain degree of empathy and mercy and 
hold ourselves to the same high stand
ard we would hold him to in this case. 

Yes, by his own testimony he missed 
or did not adequately respond to some 
references to Iran-Contra that I would 
describe as suggestive but not clear. 
When the clear and definitive state
ments were made to him, in October 
1986, I think the record shows that he 
responded quite aggressively and spe
cifically to find out what was going on 
and to try to clarify the role of the 
CIA. 

So, on balance, I think the case 
against Bob Gates on the standard that 
I have mentioned, that I believe is the 
definitive one, at least for me, which is 
not whether he is the best person in the 
world to fill this job but, having been 
nominated by the President, is he 
qualified to fill this job-and I say that 
he is more than qualified. 

I think he is more than qualified by 
virtue of experience and by virtue of 
this confirmation process. I know, peo
ple can disparage the lessons that were 
learned, the clear statements that he 
made in the committee-the self-criti
cism that in some cases I think was 
even a little bit harsh toward himself
perhaps to satisfy those on the com
mittee who he worried would be his 
critics. But I cannot imagine that any 
previous Director of the CIA has come 
to that office, not only with the record 
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of experience, but with the clear record 
of intention not to repeat some of the 
mistakes of the past, to work with 
Congress, to recognize the oversight 
function of Congress. He will need all 
of that experience and all of that com
mitment to meet the challenges ahead. 

A lot has been said about the new age 
at the CIA. It will be a new age. A lot 
has changed in the world but a lot has 
not changed. It is not quite time to dis
mantle this agency or the critical in
telligence function that it plays for us. 
Yes, the Soviet Union as we knew it no 
longer exists. That does not mean that 
there is a shortage of threats to Ameri
ca's national security in the world 
today or that there is an end to the 
need for good intelligence. 

You do not have to find a new mis
sion for the CIA. In my opinion the 
mission is out there-unfortunately. 
Take a look at the Soviet Union. Clear
ly it is not what it was but it still pos
sesses enormous, terrifying nuclear 
firepower. And add to that an obvi
ously unstable political situation. 

Look at the Middle East, an area of 
continuing critical strategic interest 
to the United States, where small 
countries, unstable countries, dictato
rial countries, gain great wealth and 
use that wealth increasingly to buy 
weapons of mass destruction. 

Look at the colossus of Asia, China, 
almost a billion people; look at India 
nearing that same mark itself-one a 
democracy, the other a brutal dictator
ship. Each in its way will play a criti
cal role in the future of world security 
and, therefore, of American security. 

So there is a lot to do. Yes, there 
may be a need to reorganize. Sure, 
there is a need to turn the boat around 
from its exclusive or predominant 
focus on the Soviet Union toward some 
of the other problems that exist. Yes, 
there are tough personal decisions to 
make. 

I must say in some sense I hope some 
of the testimony that has been given 
about Bob Gates' insensitivity is true. 
Because I think he is going to have to 
be insensitive to make some of the 
changes in personnel and direction that 
will be necessary at the CIA in the 
years ahead because of the changed di
rection and because of the need and op
portunity to cut Federal spending. 

I hope he will be cautious, and I be
lieve he will, because of his back
ground, about rushing into some of the 
new areas that are being advocated for 
the CIA. I have heard some people say 
there may be a role for the CIA in envi
ronmental work internationally. Some 
have suggested that the CIA should 
have a role in economic espionage. 
Again, I hope we proceed cautiously 
and that any of these new doors not 
just be embraced as a way, frankly, to 
save jobs that exist there today. 

I have concluded, for the reasons I 
have stated, that the President's nomi
nee, Bob Gates, is uniquely qualified at 

' 
this moment in our history, by experi
ence, by background, by the state
ments he has made in his confirmation 
hearings, to accept the leadership of 
our intelligence operation in the years 
ahead. He is uniquely qualified to give 
us what we are going to need, which is 
a newly directed lean, mean intel
ligence machine. 

He has the President's confidence. I 
think he more than passes fair stand
ards of qualification that the Senate 
should impose on him. I am proud to 
vote for him. I wish him good luck and 
Godspeed in the important work that 
he will now undertake. I thank the 
Chair and yield the floor. 

The PRESIDING OFFICER. Who 
yields time? The Senator from New 
Jersey. 

Mr. BRADLEY. I yield such time as 
the Senator from Arizona needs. 

Mr. DECONCINI. I thank the Senator 
from New Jersey. 

Mr. President, my colleagues, and 
those who may be listening to this de
bate, I think we have a difficult deci
sion before us, but I am not so naive as 
to think that there are not sufficient 
votes for this nomination. 

There is no more important appoint
ment made by the President of the 
United States, in my judgment, than 
the Director of the Central Intelligence 
Agency. Perhaps only appointments to 
the Court that are lifetime appoint
ments surpass it. But this Agency, 
though not a Cabinet agency, is truly 
one that affects not just the CIA but 
affects the people who work in other 
Cabinet positions. And it affects the 
Congress of the United States that has 
the responsibility of authorizing and 
appropriating funds for intelligence ac
tivities. And it affects not only the 
lives and the quality of lives of CIA 
employees, but also the security of the 
people of the United States. 

Let me begin by saying I join with 
other Members here to express my 
thanks, appreciation, and praise to 
Chairman BOREN for the way he has 
conducted these hearings. During the 
time that I was at those hearings heal
ways gave me the maximum amount of 
leeway to ask my questions, and to 
raise them with the particular wit
nesses in whom I might be interested. 
Indeed, I have no quarrel with Chair
man BOREN whatsoever about the proc
ess. 

And my praise extends to the staff as 
well, both those who work for the ma
jority and minority, and both those 
who work for us who oppose Gates and 
those who work for Members who sup
port Gates. They were extremely help
ful. They went out of their way and did 
a great deal of work, particularly Tim 
Carlsgaard, my designee on the com
mittee-and I thank him. But I urge 
my colleagues to read the committee 
report. You can read it and I guess you 
can draw any conclusion you want. But 
I think the staff has done a very, very 

fair, balanced job of reporting, so that 
it is hard to come to any conclusion, 
without some question marks about 
Mr. Gates. 

Before Senators cast their votes I 
think they should ask themselves: 
Does Robert Gates possess the qualities 
that are necessary to be the Director of 
the Central Intelligence Agency? Does 
he have a distinguished character? 
Does he have the qualities, and the rep
utation, of making good, sound judg
ments? Does he possess a sharp and 
brilliant mind? Does he have superior 
management skills, and the ability to 
operate under pressure, under fire? Can 
he do something about the budget of 
the CIA? Does he have the ability to 
command loyalty and to receive it? 
Does he have foresight, the ability to 
recognize the complexity of a rapidly 
changing world? And, does he have the 
ability to say "no" to his superiors, to 
the President of the United States? 

(Mr. BINGAMAN assumed the chair.) 
Mr. DECONCINI. Mr. President, can 

he muster up enough strength to pro
vide all the intelligence that has been 
gathered by the agencies when he is 
briefing the President or the White 
House staff? I have concluded that 
those questions cannot all be answered 
in the affirmative. These are skills 
that are essential, in my judgment, to 
be the Director of the Central Intel
ligence Agency. 

Three weeks of hearings have pro
duced a lengthy record. Mr. Gates has 
positive attributes, and I heard many 
of them enunciated here today. I have 
also heard almost everyone who has 
spoken in favor of him-somewhat 
apologeticly-say that Mr. Gates has 
changed; that he is now ready for the 
job; that after the many mistakes he 
has made and admitted to, he can come 
back and really lead. 

He is close to the President. There is 
no question about it. And I think that 
is an important factor here. But we 
would expect nothing more, would we? 
Would we expect a nominee to come up 
here totally divorced from his close re
lationship with the President? I doubt 
it. 

He has served President Bush well as 
Deputy National Security Adviser 
under General Scowcroft. He worked 
closely with Stansfield Turner, Bobby 
Inman, and John McMahon. He has had 
a distinguished career with the Agen
cy, serving there close to 25 years. 
Nonetheless, he does have a credibility 
problem. 

This is not a problem that is manu
factured by those of us who feel that he 
is not the best qualified person for this 
position. He really had a very close re
lationship with William Casey. We do 
not need to go into Casey. Perhaps it is 
unfair that he cannot respond to all 
the charges against him, but we cannot 
ignore the fact that Bill Casey ap
pointed Gates to be his executive as
sistant in 1981 and in 1986 elevated him 



November 5, 1991 CONGRESSIONAL RECORD-SENATE 30273 
to be Deputy Director of the CIA. He 
elevated him over hundreds of other 
senior qualified people. Obviously, he 
was a chosen designee of Mr. Casey-to 
be his man, to respond to him. I think 
he expected a lot from his nominee, Mr. 
Gates, and, believe me, he got it. He 
got his money's worth when he put 
Gates there, because Gates did what he 
was told to do. 

The committee has learned much 
over the past 5 months. Much of what 
we learned occurred while Mr. Gates 
was part of senior management. The 
committee found the CIA still has not 
learned the real definition of oversight. 
For example, Congress was badly mis
informed on the intelligence-sharing 
relationship between the United States 
and Iraq during the Iran-Iraq war. The 
following is a classic example of Mr. 
Gates promising the committee some
thing and then failing to follow 
through. 

When Mr. Gates was nominated in 
April of 1986 to be the Deputy Director 
of Central Intelligence, he responded in 
writing to the committee's question on 
what he believed to be the obligations 
of the Director and the Deputy Direc
tor with regard to oversight by the 
Congress. 

He said-and I would like to quote 
one statement he made-"to keep the 
two Intelligence Committees fully and 
currently informed of all intelligence 
activities"; and, "I believe it is appro
priate, however, for intelligence agen
cies to go beyond the letter of the obli
gation cited in the law. We should deal 
candidly and straightforwardly with 
the committees". 

Nevertheless, consider the following: 
Although Acting Director Richard Kerr 
said in a recent letter that Bob Gates 
as DDI, DDCI, and the DCI, a period of 
time that goes back to 1982, was, and 
this is Mr. Kerr's quote, "aware of the 
general level of intelligence provided 
to Iraq," the Senate Intelligence Com
mittee did not learn of this significant 
intelligence-sharing relationship until 
Bob Woodward disclosed it in the 
Washington Post in December 1986. 

Let me reiterate, Mr. Gates was in 
charge of the Directorate of the Agen
cy that prepared the intelligence 
passed on to Iraq. What happened to 
Robert Gates' congressional oversight 
committee he made to the committee 
in April 1986? Will Congress be forced 
to rely on the Washington Post to 
carry out the Agency's oversight re
sponsibility if Mr. Gates is confirmed? 
God, I hope not. I hope we can get the 
information that we are entitled to. 
That is a responsibility of the Director 
or the Acting Director or the Deputy 
Director, or whomever is charged to 
come up to the committee in the over
sight process. 

In addition, 5 years after the fact, we 
learned the intimate details of how 
William Casey disseminated informa
tion and used information on Members 

of Congress and their staffs with regard 
to Nicaragua. What a disgrace. 

The Iran-Contra scandal: After the 
1986 Senate Intelligence Committee's 
investigation, the Tower Board inves
tigation, the Iran-Contra Committee 
investigation and, of course, the inde
pendent counsel's investigation, new 
details continuously emerged. 

I know people are tired of the Iran
Contra affair. The press no longer 
wants to write about it and no longer 
has that zeal to pursue it if nobody is 
going to bleed and really suffer. But it 
is an interesting part of history. New 
details keep emerging and many of 
them have come out in the confirma
tion process of Mr. Gates. 

It troubles this Senator that every 
time Robert Gates testified, we had 
new details in that area. Will we ever 
really know what happened? It is dif
ficult to have confidence in any expla
nation, in my opinion. New revelations 
keep coming forward. 

Let me cite a couple. From Charlie 
Allen's testimony: He was the national 
intelligence officer for counter
terrorism. He was attached and as
signed to work with Oliver North from 
1985 until the end of that scandal. Allen 
told Gates on October 1, 1986, of Oliver 
North's reference to a reserve fund 
from the Iran arms sale. Mr. Gates says 
he does not recall. 

But the lack of recall continues. 
A discussion with Robert Gates about 

a November 7, 1986, memo on Allen's 
meeting with Roy Furmark regarding 
the possible diversion-a memo that 
Tom Twetten, who was Near East Divi
sion head at the time, called dynamite. 
Mr. Gates had discussed this with Mr. 
Allen, according to Allen. Mr. Gates 
says, I do not recall; I do not remem
ber. 

How about Richard Kerr's testimony? 
Certainly a very powerful individual 
who supports Mr. Gates. After Kerr 
met with Charlie Allen in August 1986, 
Kerr then spoke with Gates and he said 
he told him about the possible involve
ment of Oliver North in the diversion. 
Mr. Gates could not remember. He said 
I do not recall. He could not recall this 
conversation with Richard Kerr, one of 
his closest associates. 

What about Messrs. Casey and Gates' 
calendars obtained by the committee? 
There are numerous meetings between 
the two of these individuals that never 
had been disclosed regarding Casey's 
November 21, 1986 testimony before 
Congress. Gates cannot recall what was 
discussed in any of these meetings. 
How can you have any credibility if 
you are meeting with your boss, your 
superior, the person who appointed 
you, the person who had confidence in 
you, the person who gave you specific 
jobs to do and you did them and then 
you cannot remember meeting with 
that particular person? Gates' calendar 
shows a previous undisclosed meeting 
on July 29, 1986, between Gates and 

North. When Gates was asked about 
this, he gave his familiar answer: I do 
not recall. 

How about Alan Fiers' testimony? 
Fiers had a very close working rela
tionship with Robert Gates-Gates 
does not dispute that-in the summer 
of 1986. According to Fiers, Mr. Gates 
was deeply involved in the restart of 
Contra support. In June and July 1986, 
Gates participated in at least a half a 
dozen meetings on that restart effort. 
On October 9, 1986, the day Fiers and 
Clair George allegedly agreed to with
hold information from Congress, they 
also met with Robert Gates. 

That is not in dispute. Except Mr. 
Gates says, "I don't recall that meet
ing." Here he is involved, according to 
Fiers, with the restartup of the Contra 
effort, and he cannot recall it. Accord
ing to Fiers, Robert Gates specifically 
asked him why the agency could not 
buy the private benefactor's assets, in 
this case aircraft, which had been used 
to support the Contras. When Mr. 
Gates was asked, "Do you know any
thing about that," you can imagine 
what he said: "I don't recall." 

From George Cave's written re
sponse-very interesting. Here is a re
tired CIA senior official who was 
brought back into service. He worked 
with Allen to give support to North at 
the White House. Oliver North was al
lowed to write an intelligence report 
that was incorporated into an intel
ligence memorandum that was sent to 
the White House as if it came from the 
CIA. The CIA Inspector General is in
vestigating that right now. It will be 
interesting to see whether or not they 
can substantiate what I just said. I be
lieve they will. 

Although Cave did not write an arti
cle for the President's daily brief, as al
leged in the hearings and reiterated by 
Robert Gates, an intelligence memo
randum based on Cave's reporting was 
sent with that daily brief, and I do not 
believe there is any dispute there. 
These reports were based on the con
tacts with the so-called Iranian mod
erates of really unknown reliability. 

George Cave briefed the NSC staff on 
his Iranian contacts. 

Additional credibility problems asso
ciated with Mr. Gates continued to be 
brought up. These are just a few that I 
looked over carefully. Other Members 
who oppose Mr. Gates will, I am sure, 
go into others. 

Another area of great concern to me 
are allegations of the slanting of intel
ligence and the suppression of alter
native views. These are serious charges 
and are perhaps impossible to prove 
with a smoking gun. But these charges 
are devastating, nevertheless, in the 
perception they create of Mr. Gates 
when he was a senior official at the 
CIA. 

Who stepped forward to testify 
against Mr. Gates? Not limited just the 
three or four who came and spoke. 
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There were many who wrote, some 
anonymously, some not; many who 
called and talked to me and expressed 
their views, and still others who pro
vided sworn statements to the commit
tee. They left strong impressions with 
this Senator that something was wrong 
with this nominee. 

Jennifer Glandemanns: She was a 
low-level analyst perhaps but with high 
ideals. She was a mother of two chil
dren who was attending law school 
whom the committee asked to testify. 
She did not come forward on her own. 
What motivation would she have had 
other than tell us what was going on in 
the CIA when Mr. Gates was in charge? 
Critics said it was because she had 
worked for another witness who testi
fied against Mr. Gates or that she was 
upset that her work product was not 
adopted and/or praised by Mr. Gates. 

Do not believe it. Do not believe it. I 
do not. She worked for Mel Goodman 
for only 21h months. And I cannot find 
a motivation for her testimony other 
than wanting to bring to the commit
tee her feeling of a problem with Mr. 
Gates' operation of that Agency. 

And Harold Ford; Mr. Ford had 40 
years' experience as an intelligence of
ficer and analyst. Mr. Ford is an au
thor and lecturer on intelligence analy- . 
sis. He is the recipient, as a matter of 
fact, from William Casey and Robert 
Gates, of the National Intelligence Dis
tinguished Service Medal. Yet he was 
ridiculed and accused of McCarthyism. 
There was an attempt to discredit him 
by some of my colleagues. They said he 
had no firsthand knowledge, that his 
testimony was based entirely on hear
say, and misrepresented and distorted 
what Mr. Ford said. 

That is an old one; is it not? They 
tried to discredit the man's efforts. 
This man is truly a professional. He is 
an expert with 40 years' experience. No
body would say that Mr. Ford was not 
an expert able to give an opinion as an 
expert, whether in a court of law or be
fore the committee. 

Expert testimony is not hearsay. It is 
admissible. It is important. And this 
man had a lot of it, a lot of firsthand 
experience. He read and heard and 
watched Gates' testimony. He saw and 
read documents that have been declas
sified as part of this process. He talked 
to individuals who came to him, and he 
went to them about the problems with
in the Agency-of more than 20, he 
said. So truly this man is qualified to 
be taken seriously and not ridiculed as 
he was. 

Gates' response to these allegations 
of politicization was a forceful 20-point 
rebuttal. However, the responses are 
limited to allegations of only one wit
ness. Mr. Gates was evasive and did not 
provide the complete picture. 

For example, Robert Gates ordered a 
paper in 1986 on the papal assassination 
attempt. Gates specifically directed 
analysts to make the case for Soviet 

involvement. He sent the paper to top 
policymakers, including then Vice 
President Bush with a misleading cover 
letter stating this paper was com
prehensive. The letter said the CIA had 
confidence in this paper. 

A later review of that papal assas
sination report, however, by the CIA, 
for which Mr. Gates now takes credit is 
extremely critical of the report. Let 
me read just a few things from the so
called Cowey report. I will quote just a 
couple of the key findings: "Alter
native explanations were not ade
quately examined." 

Another example of the key findings: 
The two longer assessments produced by 

the Directorate are impressive efforts to sort 
out the case, but type suffered from inad
equate coordination, poor sourcing, and lack 
of balance. 

Another quote from that finding: 
In the absence of evidence, production was 

hamstrung, mindsets replaced evidence, and 
the issues became increasingly polarized. 

There were additional comments. Let 
me quote one more. 

They refer to analysts and the officers in
volved in collecting and producing intel
ligence on this topic-

Of the papal analysis-
thought that calling the paper the case for 
Soviet involvement and marshalling evi
dence only for that side stacked the deck in 
favor of that argument and ran the risk of 
appearing biased. This impression was fur
ther reinforced, they thought, by the unbal
anced treatment of counterarguments in the 
text. 

I do not know what else could be 
more condemning than to have some
one in charge of the CIA who first 
sends off a report saying it is credible, 
saying it is comprehensive and we 
stand behind it, and then deciding to 
have somebody review that report, 
then having these statements come 
back with the review of the report. And 
what did he do with that report, the 
second report, and the analysis and the 
criticism of the report that he had al
ready sent? He did not think it was 
necessary to send it and update the 
people who had received the first re
port. 

Is that responsible leadership? Or did 
he choose not to send the second report 
because it would have discredited the 
objective which was to involve the So
viet Union in the papal attempted as
sassination, regardless of the facts-re
gardless. 

In the opinion of the reviewers, the 
paper was deliberately skewed to make 
the case for Soviet complicity look 
more solid for their involvement. They 
thought the authors had indeed been 
manipulated. Indeed they had been, as 
we all know now. 

Analysts coordinating in the DI 
would also have preferred more quali
fiers in the key judgments, along with 
more time. It was a 97-page draft, and 
most of them had less than 1 working 
day to review it. They wondered why a 

paper dealing with such sensitive and 
complex subjects had to be rushed 
through. 

We know now why it had to be rushed 
through. Because the White House, Mr. 
Casey, and Mr. Gates, wanted to impli
cate the Soviet Union. They wanted a 
report they could rely on, and they 
wanted it one-sided, one that did not 
take the other side. 

We know what happens to intel
ligence reports. They are not made 
public. It is not necessary for a Presi
dent, or any policymaker who has 
these reports, to accept them and say: 
I am going to follow it. They are to 
educate the person, and if that person, 
be it the President or anybody else, de
cides he does not want to follow it, 
that is their prerogative. Should they 
not have all the information? I submit 
they should, and that they did not. 

Mr. Gates told me he did not think it 
was necessary to inform the Vice Presi
dent of the review. 

Another example of politicization is 
found in Mr. Gates' 1987 testimony to 
the Senate Foreign Relations Commit
tee. Ms. Glaudemanns prepared a brief
ing paper for Gates' testimony, which 
pointed out that two agency reports 
produced after the controversial 1985 
Iran estimate rejected the idea of the 
Soviets making inroads into Iran. 

Mr. Gates ignored her memo, she 
said, and instead testified that the So
viet threat in Iran in 1987 was as great 
as the threat as in 1985. Mr. Gates told 
the committee that he emphasized the 
Soviet threat in 1987 because it was the 
administration policy. I understand 
what administration policy is. We all 
do. But this is unacceptable from some
one who is going to be the head of the 
CIA. 

Consider the impact on analysts as a 
result of Mr. Gates' decision to ignore 
hard evidence in 1987. He could have 
presented the whole case to the Senate 
Foreign Relations Committee, and he 
could have said the administration's 
policy is this. He just conveniently left 
it out. 

Most important, Mr. Gates was 
wrong on the Soviet Union. Mr. Gates 
struck out on understanding the weak
ness of the Soviet economy; struck out 
on the strong desire in the Soviet 
Union for democracy; and struck out 
on the strength of Gorbachev himself. 
According to a sworn statement by 
Wayne Limberg, a respected State De
partment employee and former CIA an
alyst himself, Gates rejected a 1986 re
port that he requested on the Soviet 
aid to the Third World. The report con
cluded that Soviet assistance was de
clining. Gates said he never wanted 
this to happen again, and the paper was 
never published. 

Robert Gates did have time in 1986, 
however, though he did not publish pa
pers, to deliver speeches providing his 
personal view of Soviet intentions. Mr. 
Gates listed targets in the Soviet 
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Union's global strategy: The Panama 
Canal, the strategic mineral wealth of 
southern Africa, and the oil fields of 
the Middle East. He portrayed these as 
targets of the Soviet Union, when there 
is no evidence that that was the case. 
Why? Because the administration 
wanted it. 

Finally, allegations were made that 
Gates said no to dissent on any CIA es
timates by forbidding footnotes. Gates' 
rebuttal: There were 16 footnotes. The 
facts: There was not a single footnote 
or dissent on estimates dealing with 
Soviet politics or actions around the 
world. Jennifer Glaudemanns testified 
that the footnote restriction was less a 
formal constraint than perceived pres
sure. She added: 

That a footnote was never seen as a realis
tic option, I believe, confirms the atmos
phere of intimidation. 

This is from a former employee. I 
wish time permitted me to go into 
other examples. 

Mr. President, Mr. Gates is not the 
right person to head the CIA at this 
time. The mere fact that he has the 
confidence of the President is not 
enough to confirm him. I think we can 
do better. I think the President can do 
better, I think he will do better if, in
deed, we had someone who was not part 
of the inside track, who was not one of 
the old boys' club, who was not pre
pared to do whatever the White House 
told him to do. 

Mr. Gates is not the type of individ
ual we need to head the CIA at this 
very important time. 

Mr. HEFLIN addressed the Chair. 
The PRESIDING OFFICER. The 

Chair advises the Senator that, under a 
unanimous-consent request, the Senate 
has been scheduled to recess at 12:30, 
and it will take unanimous consent to 
proceed beyond that time. 

Mr. HEFLIN. Mr. President, I ask 
unanimous consent that we proceed 
further until my conclusion, which I 
anticipate to be about 6 or 7 minutes. 

The PRESIDING OFFICER. (Mr. 
DECONCINI). Without objection, it is so 
ordered. 

The Senator from Alabama is recog
nized. 

Mr. HEFLIN. Mr. President, I rise 
today to discuss the nomination of 
Robert Gates to the position of Direc
tor of Central Intelligence. 

Four years ago, I had the duty of 
being a member of the U.S. Senate Se
lect Committee on the Secret Military 
Assistance to Iran and the Nicaraguan 
Opposition. At the start of the Iran
Contra hearings, I stated that we were 
beginning a process of investigation, 
affirmation, and restoration. I believe 
we were successful in investigating and 
determining the essential details of the 
Iran-Contra operation. I believe that 
the committee's public hearings 
reaffirmed, to ourselves and to the 
world, that the United States is a na
tion of laws, and that no official of our 

Government will be permitted to act 
above or outside the law. But, Mr. 
President, the Robert Gates hearings 
show that we still have a ways to go 
before we restore the trust in the rela
tionship between the executive and leg
islative branches. 

Though busy with another nominee, I 
have followed the Gates hearings with 
interest. My good friend Senator BOREN 
from Oklahoma did an excellent job 
chairing the hearings, and keeping par
tisan politics to a minimum. Since the 
select committee first began inves
tigating Mr. Gates' background, I don't 
believe I have heard anyone challenge 
his qualifications. From the stand
points of experience, knowledge, and 
intelligence, Robert Gates is perhaps 
the most qualified candidate ever nom
inated for the position of Director of 
Central Intelligence. I have worked 
with him in the past and I know him to 
be a man of sound judgment. A career 
intelligence officer, over the last 25 
years Mr. Gates has served under both 
Republican and Democratic Presidents. 
His assignments have included national 
Intelligence Officer for the Soviet 
Union, Deputy Director for Intel
ligence, and Deputy for National Secu
rity Affairs. He has risen through the 
ranks of the Agency, and the knowl
edge he has gained will prove invalu
able during the transitional years to 
come. 

So the question is not one of quali
fications, but one of trust. As opposed 
to judicial appointments, executive 
agency appointments are usually with 
us for the term of the President, or for 
a period of time which the President 
chooses. Within reason, we hold the 
President answerable for his agency ap
pointments. They run his agencies, not 
Congress. 

Should Robert Gates be named as Di
rector of Central Intelligence, he will 
be directly responsible to the Presi
dent. Mr. Gates will be accountable to 
the Constitution and the laws of the 
United States, as we all are, but the re
lationship of trust is primarily between 
the President and his agent. The intel
ligence President Bush receives from 
his appointee will directly effect the 
President's judgments as Commander 
in Chief and help shape his foreign pol
icy. Viewed in this light, there should 
be a certain deference to, and trust in, 
the President's choices for executive 
branch appointments. Once these ap
pointees are in office, it is then the 
duty of Congress to safeguard this 
trust through the vigilant use of our 
oversight powers. 

Mr. President, trust is a fragile 
thing, and few things are broken as 
easily as one man's trust in another. 
There is an old saying that you can 
place blind trust in God, but with men, 
keep one eye open. During the Iran
Contra hearings, our trust was shaken. 
I hope President Bush, and the Presi
dents to come, will remember the les-

sons of the Iran-Contra Affair. The 
President must serve as the primary 
safeguard against the privatization of 
U.S. foreign policy, yet to carry out his 
duties he must delegate much of his 
power to others. To this end, he must 
have a man whose judgment he can 
trust at the head of the Central Intel
ligence Agency. 

For its part, Congress requires the 
appointee to be eminently qualified, 
someone who will exercise independent 
judgment and not mold intelligence re
ports to fit policy. Most important, the 
American people demand that their 
country be well served, and that the in
terests of the Nation be put before per
sonal ambition or loyalty to any one 
person. In sum, the President, the Con
gress, and the American people place a 
heavy burden of trust on the Director 
of the CIA, and there may be times 
that the guidance he receives from 
these groups may well seem contrary. I 
hope the President's choice for this po
sition will always put the interest of 
his country foremost. 

Mr. President, I will vote for the con
firmation of Robert Gates, but I trust 
President Bush, and Congress, to keep 
one eye open. 

The PRESIDING OFFICER. The Sen
ator from Missouri. 

Mr. DANFORTH. Mr. President, I ask 
unanimous-consent to proceed for 5 
minutes on behalf of the proponents for 
the nomination. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Missouri. 
Mr. DANFORTH. Mr. President, 

there are two basic arguments that are 
made against the Gates nomination. 
The first argument is that Mr. Gates 
was somehow implicated in the Iran
Contra affair. I would only say in an
swer to that that, with the possible ex
ception of Watergate, no matter, to my 
knowledge, has ever been as closely 
and as carefully investigated as Iran
Contra. During that investigation 
nothing has come up, nothing to indi
cate that anything improper or illegal 
was done by Mr. Gates. 

Iran-Contra was investigated by both 
the House and the Senate. Depositions 
were taken of some 250 individuals. A 
special prosecutor has been working, at 
the cost of several million dollars, for a 
period of over 5 years investigating 
Iran-Contra. The Senate Intelligence 
Committee, in connection with this 
confirmation, interviewed some 20 wit
nesses. Nothing has come up which has 
implicated Robert Gates with Iran
Contra. 

As a matter of fact, when he was the 
Acting Director and he picked up hear
say information with respect to the 
possible improper sale of arms and di
version of proceeds to th~ Contras, 
Robert Gates directed that the Attor
ney General, the Secretary of State, 
the Secretary of Defense, and the two 
oversight committees all be briefed by 
the CIA on the matter. 
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The second charge that is made is 

that somehow Robert Gates has politi
cized the CIA, namely, that he has 
"cooked the books" or he has skewed 
the intelligence analysis to reflect 
some bias of his own. The evidence of 
this was, to say the least, very shaky 
as it was presented to the committee. 

For example, one of the key wit
nesses stating that there was bias and 
politicization was one Jennifer 
Glaudemanns and when asked to spell 
out exactly what the basis of her 
charge was, it turned out that there 
were two reasons for her comment 
about politicization. 

One was what she called a general at
titude, a kind of an atmosphere of 
politicization which she could not pin 
down, she could not touch. She said it 
was sort of like fog, it was there but 
you really could not pin down what it 
was. The second and more specific 
charge was that Mr. Gates testified be
fore the Foreign Relations Committee 
of the Senate and he did not rely on 
briefing material that she had prepared 
for him. That was the basis of the 
charge for politicization. 

Rather than somebody who politi
cized or somebody who skews informa
tion to achieve some result, in fact, 
Mr. Gates has been a highly independ
ent person. He is a person who has not 
been hesitant at all in crossing swords 
with the highest officials of the execu
tive branch. For example, he estimated 
that the Soviet Union was leveling off 
in its military spending, much to the 
consternation of the Secretary of De
fense at the time, Caspar Weinberger. 
Similarly, with respect to his analysis 
of reform in the Philippines, under 
Mrs. Aquino, he was in direct con
tradiction to the position taken by 
then-Secretary of State Shultz. 

So, the fact of the matter is here is a 
person who has strong ideas, who does 
think for himself and is not unwilling 
to say what he thinks. He is a tough 
taskmaster, no doubt about it, and 
tough taskmasters can be very tough 
sometime in dealing with people who 
work with them. I do not think that 
that disqualifies Robert Gates from 
being Director of Central Intelligence. 

Finally, Mr. President, Robert Gates 
is the choice of President Bush. Now, a 
lot of people have criticized President 
Bush for spending too much time on 
foreign policy. He is too much of a for
eign policy President, it is said. I 
would argue that foreign policy has 
been in more flux, has been undergoing 
more momentous change in the past 2 
years than at any other time in my 
lifetime. President Bush knows the re
quirements of the intelligence commu
nity. He served, himself, as the Direc
tor of Central Intelligence. He knows 
the requirements of planning and intel
ligence in making a policy in foreign 
affairs. And George Bush wants Robert 
Gates for this job. 

I believe that Mr. Gates is the best 
qualified person for this job. He has the 

confidence of the President. He should 
be confirmed by the Senate. 

The PRESIDING OFFICER. The Sen
ator from Vermont. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent to continue beyond 
the hour of 12:30 on two matters. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Vermont is recog
nized. 

Mr. LEAHY. I thank the Chair. 
(The remarks of Mr. LEAHY pertain

ing to the introduction of S. 1916 are 
located in today's RECORD under 
"Statements on Introduced Bills and 
Joint Resolutions.") 

NOMINATION OF ROBERT M. 
GATES, OF VIRGINIA, TO BE DI
RECTOR, CENTRAL INTEL
LIGENCE 
The Senate continued with the con

sideration of the nomination. 
Mr. LEAHY. Mr. President, let me 

speak on the subject that drew me to 
the floor, and that is the debate on the 
confirmation of Robert Gates to be Di
rector of Central Intelligence. In this 
regard, I do this under the unanimous
consent request that I entered into ear
lier. 

Mr. President, there has been a great 
deal of discussion on this. I have spent 
an awful lot of time on this nomina
tion. 

The PRESIDING OFFICER. The 
Chair would inquire of the Senator 
from Vermont, is the Senator from 
Vermont speaking in favor or in oppo
sition? We need to know who to charge 
the time to. 

Mr. LEAHY. Mr. President, I will 
vote today for the confirmation of Rob
ert Gates to be Director of Central In
telligence. 

The PRESIDING OFFICER. Would 
the Senator then ask unanimous con
sent that the time be charged on that 
side, please? 

Mr. LEAHY. I ask that the time be 
charged on that side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. Mr. President, I might 
state, I appreciate the Chair's request. 
I might say, under the earlier unani
mous-consent request entered into, I 
would advise the Parliamentarian, I 
would have been able to speak. 

The PRESIDING OFFICER. For the 
information of the Senator from Ver
mont, the Chair asked the question be
cause the Parliamentarian asked him 
to do so. 

Mr. LEAHY. I understand. We en
tered into a unanimous-consent agree
ment that I would have been able to 
speak. 

To get back at the subject at hand. 
This was a difficult decision. It came 

after extensive meetings with Mr. 
Gates, Senator BOREN, the chairman of 
the Intelligence Committee whom Ire-

spect greatly and other members of the 
Intelligence Committee, including 
some of those who voted against Mr. 
Gates in the committee-for whom I 
have great respect-discussions by my 
staff with committee staff on the hear
ings, and a careful review of the 
lengthy committee report. 

The decision was a close call. Mr. 
Gates who I expect will be confirmed 
easily, carries a heavy load on his 
shoulders. There remain concerns 
about his passivity during the Iran
Contra fiasco, and widespread charges 
about his willingness to tell those 
above him what they want to hear 
rather than what they need to hear. 
Fairly or not, he bears the legacy of 
the Casey years, when deceit, misin
formation, illegal operations and, to 
put it charitably, misleading of the 
oversight committees and Congress 
were the norm. 

Most troubling of all, there is a deep
ly disturbing pattern of allegations 
from past and present analysts in the 
CIA that Mr. Gates, from time to time, 
committed the cardinal sin against ob
jective intelligence analysis--that he 
slanted key intelligence judgments to 
suit the policy proclivities of William 
Casey and the Reagan White House. 

Based on my detailed discussions 
with Mr. Gates, with Senator BOREN, 
current and former leaders of the intel
ligence community, and my reading of 
the record, I cannot find any smoking 
gun on any of these allegations. None 
of the evidence unambiguously points 
to mistakes or activities by Mr. Gates 
that clearly disqualify him for the post 
of Director of Central Intelligence. 

In reaching this decision to vote for 
Robert Gates, I gave great weight to 
several arguments in his favor. 

First, there is my own long associa
tion with Mr. Gates, first in my capac
ity as vice chairman of the Intelligence 
Committee, and since in my capacity 
as chairman of the Foreign Operations 
Subcommittee and member of the De
fense Subcommittee especially in deal
ing with appropriations for intelligence 
matters. In all these positions, when I 
have had to deal with Mr. Gates, at 
times on quite sensitive intelligence or 
foreign policy matters, I have found 
him to be forthcoming, cooperative, 
and candid. Of the many senior intel
ligence or White House policy officials 
with whom I have dealt during the 
Reagan and Bush administrations, Mr. 
Gates has struck me as one of the few 
who actually understands and acts on 
the validity of and need for congres
sional oversight. I have had briefings 
from him straight through this year 
and I found him to be candid in those 
briefings. 

Whether this cooperation reflects 
genuine conviction that oversight is a 
vital protection against abuse, or 
merely a realistic acceptance of the 
power and authority of Congress is ir
relevant. The fact is that in all my 
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dealings with him, so far as I can tell, 
Mr. Gates has never held back sharing 
sensitive and highly classified intel
ligence and other information from me. 
Leaders of the Intelligence Committee 
tell me they have had the same experi
ence. 

Then, there are Mr. Gates' personal 
qualifications. He is extraordinarily 
experienced in intelligence, with over 
25 years in the field. The intelligence 
community, including the CIA, is going 
to pass through one of the most turbu
lent periods in its history over the next 
3 or 4 years. Profound adjustments to 
the ending of the cold war will be nec
essary. The intelligence budget, which 
has grown for a decade, is now going to 
shrink and perhaps substantially. 
There will be reductions in personnel 
and resources. There will be major 
redefinitions of missions and roles. 
U.S. intelligence will look a lot dif
ferent 3 or 4 years from now. 

A strong, experienced hand is needed 
to guide U.S. intelligence through this 
period of restructuring and readjust
ment. Mr. Gates is highly qualified to 
provide the leadership the intelligence 
community needs. 

Third, to be blunt, Mr. President, Mr. 
Gates, with all his flaws and with all 
the clouds hanging over him, is surely 
far more qualified for this important 
position than anyone the White House 
is likely to put forward if he is not con
firmed. One of the most troubling fail
ures of the Bush White House is there
cent pattern of mediocre, politically 
motivated appointments to key posi
tions. I dread to think what kind of 
"no record, no opinions, no ideas" ci
pher the White House handlers would 
find if Mr. Gates is rejected. 

It would probably be someone picked 
more for his or her lack of any con
troversial views or experience than a 
person the President believes is best 
suited to head U.S. intelligence in what 
is certain to be a very rough period. 

Mr. President, I will vote for Mr. 
Gates. But in doing so, I want to send 
him a message. The following words 
are directed to him. 

Mr. Gates, insofar as I can do so as 
one Senator, I will strongly react to 
any credible information that indicates 
you or your aides are politicizing intel
ligence analysis to suit your personal 
views or the ideological or policy de
sires of the White House. I will do so 
through my work on the intelligence 
budget in the Defense Subcommittee, 
through discussions with the Intel
ligence Committee leadership, and, if 
necessary, by going to the Senate lead
ership. 

Furthermore, if it ever comes to my 
attention that any of the current or 
former CIA analysts who came forward 
to offer information or views about 
your record or your suitability to be 
Director of Central Intelligence are 
being punished, harassed or otherwise 
penalized, I will go immediately to the 
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Intelligence Committee to ask for deci
sive action against you. I welcome the 
strong statement the present chairman 
of the committee has made in this re
gard, and having served with Senator 
BOREN on that committee, I know, 
when Senator BOREN makes a state
ment of that nature, he will carry it 
out. 

And, finally, if it ever comes out that 
despite your statements to the con
trary, you knew of or were involved in 
the abuses of the Casey era, including 
the diversion of money to the Contras 
from the Iran arms for hostages deals, 
I will urge your removal from office. 
Knowing me as you do, you would not 
expect anything else. 

Mr. President, let me say in the posi
tive area, Mr. Gates will have a superb 
opportunity to overcome the doubts 
and reservations of many during the 
coming years. I hope I have occasion in 
the future to commend him for his 
leadership. On balance, I expect that to 
be the case. 

There is a difficult time ahead for the 
intelligence community in this coun
try. It is not amateur hour, nor should 
it be. At the same time, if this country 
ever needed an intelligence community 
that could give straightforward, hon
est, objective analysis devoid of trying 
to twist it for policy considerations, 
that time is now. And so, with an act of 
faith that we will get that from the 
new Director, I will vote for Robert 
Gates. 

RECESS UNTIL 2:15 P.M. 
The PRESIDING OFFICER. Under 

the previous order, the Senate will now 
stand in recess until 2:15 p.m. 

Thereupon, at 12:49 p.m., the Senate, 
recessed until 2:15 p.m; whereupon, the 
Senate reassembled when called to 
order by the Presiding Officer (Mr. 
ADAMS). 

The PRESIDING OFFICER. The Sen
ator from Oklahoma is recognized. 

Mr. BOREN. Mr. President, in dis
cussing this with the Parliamentarian, 
I understand it would simplify matters, 
since we have roughly the same 
amount of time give or take 2 or 3 or 4 
minutes on each side between now and 
the hour of 6-since we went somewhat 
past the normal recess time of 12:30, 
the time has been slightly thrown off
it will be easier, I think, in order to 
keep track of it from now on, that we 
give a slight disadvantage to this side, 
I think of 6 or 7 minutes, if we simply 
entered into an agreement by unani
mous consent to divide the time evenly 
between now and the hour of 6 p.m., at 
which time the vote should occur; no 
later than 6 p.m. 

So I ask unanimous consent that the 
time of proponents and opponents be 
divided equally between this time and 
the hour of 6 p.m. 

The PRESIDING OFFICER. Is there 
objection? The Senator from Rhode Is
land. 

Mr. CHAFEE. Mr. President, there 
would be a capacity, however, should 
nobody come to the floor and there be 
no further discussion, I assume, that 
the time could be yielded back? 

Mr. BOREN. Yes. 
Mr. CHAFEE. In other words, my col

league is not asking unanimous con
sent that the vote occur at 6? 

Mr. BOREN. Mr. President, that is 
correct. If the two sides decided to 
yield back the time, if there were no 
other speakers and we reached that 
point earlier than 6 p.m., the time 
could be yielded back by both sides. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Oklahoma. 
Mr. BOREN. I yield 4 minutes to my 

distinguished colleague from South 
Carolina. 

The PRESIDING OFFICER. The Sen
ator from South Carolina is recognized. 

Mr. THURMOND. Mr. President, I 
rise to express my support for the 
President's nominee to be the next Di
rector of the Central Intelligence 
Agency, Mr. Robert M. Gates. 

However, before discussing the Gates 
nomination, I would like to thank both 
Senator BOREN and Senator MURKOW
SKI, the chairman and vice chairman of 
the Select Committee on Intelligence, 
for the exceptional manner in which 
the committee dealt with this con
troversial nomination. I am especially 
appreciative that the committee pro
vided me with a copy of the report on 
the nomination well in advance of this 
confirmation debate. With the help of 
this comprehensive report, the Senate 
can make a reasoned judgment on Mr. 
Gates' qualifications to lead the 
Central Intelligence Agency during 
this period of global political and mili
tary transition. 

Mr. President, as we end the con
frontation between the two super
powers, our intelligence community, 
headed by the Central Intelligence 
Agency, must adapt to a new oper
ational climate. Mr. Gershwin, a CIA 
official who testified before the Intel
ligence Committee, gave us a preview 
of the difficulties of this transition 
when he stated: 

I think we are entering an era. in the 1990's 
when life is going to be very uncomfortable 
for all of us intelligence analysts. It is very 
uncomfortable for me. * * * I do not know 
where we are heading, but I know that my 
job in the future is going to be real different 
from what it was in the past. 

Mr. Gershwin goes on to say: 
And frankly, I think with a. man like Mr. 

Gates there (at the CIA), I think he is going 
to shake us all up in a. big-time way and it 
is going to be very valuable for all of us. 

Mr. President, I believe Mr. Bob 
Gates is the man who can shake up the 
CIA. He has been in the intelligence 
business since 1966, when he joined the 
CIA as an analyst. Since that time, he 
has held positions of trust in both Re
publican and Democratic administra-
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tions. Inevitably, an individual in sen- · again thankful that Chairman BOREN 
sitive and challenging positions is in- extended that courtesy to me. It came 
volved in controversy and becomes the without any prompting on my part, 
subject of allegations. Mr. Gates is not and I was pleased to be of service. 
unique in this aspect. He was saddled One of the reasons I was pleased to be 
with allegations regarding his involve- helpful to my colleagues, as I indicated 
ment in the Iran-Contra affair and before, is because I spent 8 years on the 
charges that he politicized the intel- committee; I was quite familiar with 
ligence process. the so-called Iran-Contra scandal. I was 

Mr. President, in my judgment the one of those who helped to conduct, 
Intelligence committee thoroughly in- and indeed even write, the initial re
vestigated these allegations and found port of the preliminary inquiry into 
no smoking gun. Rather, it found a the sale of weapons to Iran and their 
man that one Senator described in the diversion to the Nicaraguan Contras. 
report, who "is smart, experienced, in- Some of my colleagues may recall 

that there was tremendous pressure 
novative, and a tough taskmaster; just being generated by the White House at 
the right man to lead the CIA into un- that time. President Reagan wanted 
certain and extremely challenging the intelligence oversight committee 
times." to tell him what he allegedly did not 

I join in that assessment and support know and to file this report as quickly 
the President's judgment in nominat- as possible. Frankly, I objected. I was 
ing Mr. Gates for this exceptionally even out of town at the time. It was 
challenging position. I will vote in planned to turn this document in as a 
favor of the confirmation and urge my final report, and I objected. Many of 
colleagues to do so as well. the witnesses' testimony had not even 

Thank you, Mr. President. 
The PRESIDING OFFICER. The Sen- been transcribed, and I felt we could 

ator has yielded the time. Who yields not present a complete enough picture 
time? and an accurate enough picture to our 

colleagues, and so I said, no. I must 
Mr. BOREN. I yield 10 minutes to my say, I took considerable criticism from 

colleague from Maine. 
The PRESIDING OFFICER. The Sen- many of my colleagues for failing and 

ator from Maine is recognized for 10 refusing to sign that report at the 
time. 

minutes. I was also appointed to serve on the 
Mr. COHEN. Mr. President, earlier Iran-Contra Committee, and at the end 

today, one of my colleagues took the of that investigation I coauthored with 
floor and suggested that Republican my distinguished colleague, the major
members of the Intelligence Commft- ity leader, Senator MITCHELL, a book 
tee secured the services of their trial called "Men of zeal," describing what 
lawyer. I must say that I was flattered lessons we learned from that experi
with the notion that somehow the In- ence. so those were the qualifications I 
telligence Committee would consider brought to the hearing, to my col
me to be their trial lawyer, particu- leagues on the committee, who may 
larly when they have such distin- not have had as much familiarity with 
guished members on that committee as the background that I had about the 
Senator RUDMAN, Senator DANFORTH, Iran-Contra matter. 
Senator GORTON, three former attor- Again, early this morning it was sug
neys general of their States, distin- gested that before the very first wit
guished, experienced trial lawyers. ness could even testify, the Republican 
They surely did not need the services committee members had lawyer Cohen 
of this former trial lawyer. get a midnight letter from Arthur 

I might say, Mr. President, that I Liman. Let me just set the record 
came to the confirmation hearing on straight. Lawyer Cohen was not sent to 
the first day-! had just returned from get a letter from Arthur Liman. I had 
Maine. I came to the hearing and I sat read Mr. Polgar's op-ed piece in one of 
in the very rear of the hearing room, the major papers, and, indeed, I had 
the last chair available in the very rear seen a preliminary statement that he 
of the room. I was quite content to was going to give to the committee. 
simply sit there and listen to the evi- Frankly, I was troubled by it. I have 
dence. I was curious about it. I had enormous respect for Mr. Polgar. I had 
spent 8 years on the committee, 4 years worked with him when he was a staff 
as vice chairman of the Intelligence member of the Iran-Contra Committee. 
Committee. I was curious as to how the As I read the op-ed piece and I read his 
hearings would unfold, what the testi- testimony, I found them indeed quite 
mony might reveal, and I wanted to see troubling because, in essence, he was 
how they would progress. No one in- accusing Bob Gates of not only decep
vited me. The White House did not call tion, but I believe conduct that would 
me. I went there simply of my own vo- justify, if it were true, the independent 
lition. counsel taking action against Robert 

As I was sitting at the rear of the Gates because Mr. Polgar, in essence, 
hearing room one of my colleagues accused him of misleading Congress, 
from the Intelligence Committee, Sen- preparing misleading testimony, and 
ator METZENBAUM, suggested to the indeed accused him of being part of the 
chairman that I be invited up as a coverup of the Iran-Contra scandal, in
courtesy to sit behind the dais. I was eluding the diversion of funds. 

For that reason, I took it upon my
self to call Arthur Liman, who had just 
returned from celebrating the Jewish 
holidays. I spoke with him by phone. 
We talked about it, and indeed he did 
dictate a letter to me which I offered 
or proffered, I should say to be tech
nical about it, to the committee the 
following day. And that was to put in 
perspective not only Mr. Polgar's role 
but, indeed, the fact that, to my 
knowledge and to Mr. Liman's knowl
edge, Mr. Polgar never indicated to any 
member of the Iran-Contra Committee, 
not to the counsel of the committee, 
that he believed or had evidence that 
Mr. Gates in any way obstructed jus
tice or committed perjury or lied or 
misled the committee because, if he did 
have such evidence, I am sure it would 
have worked its way in one fashion or 
another into Judge Walsh's hands. 

I thought I would take a few mo
ments, Mr. President, to explain my 
own interest in the case, in the hear
ings, and my own role during the 
course of those hearings. I did not seek 
to have an opportunity to question any 
of the witnesses. I did not want to 
break or set any precedents. I felt I was 
entitled, much as the former vice 
chairman of the committee, Senator 
MOYNIHAN was, to make a statement, 
and, indeed, that is what I did, pertain
ing to the allegations that Robert 
Gates had engaged in conduct which 
would have certainly disqualified him 
from being confirmed as Director of 
the CIA were the allegations true. 

Mr. President, I would like to offer a 
few general comments, if I might. The 
ancients observed, "Whom the gods 
would destroy, they first make 
euphoric." I think they might well 
have had the current situation in mind 
as we approach the end of the second 
millenium. Two years ago, heady with 
newfound power, Polish voters threw 
out every Communist that they were 
allowed to pass judgment on. They re
placed them with Solidarity-aligned 
democrats. Last week or 10 days ago, 
disillusioned and resentful about the 
state of their lives, most Poles did not 
even bother to vote and those who did 
cast their ballots to a diffuse mix of 
democrats and demagogs, nationalists, 
regionalists, and Communists. 

Two months ago, Russians who had 
mounted the ramparts to successfully 
defend their democratically elected 
President and Parliament, celebrated 
their dramatic victory. Just weeks 
later with President Boris Yeltsin off 
writing his memoirs, the bickering 
Parliament took on an eerie quality 
reminiscent of what occurred right 
after the 1917 democratic revolution. 
While Yeltsin's announcement this 
week of his plans for drastic economic 
reforms offers some reason for hope, 
the transition to a market economy is 
going to be even more difficult for Rus
sia than it is for Poland, and there is 
no certainty at all that the Russian 
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democrats can hold power long enough 
to see a new economic dawn break 
above the horizon. 

Without taking time now, I call my 
colleagues' attention to an article that 
appeared in this week's U.S. News & 
World Report, the November 11 issue, 
pages 48 and 49. They will indeed find 
some very discouraging descriptions 
about the mood and the sentiment and 
the prospects for the new Russia be
cause behind the face of the new Rus
sia, one may very well find the face of 
the old Russia. 

Reading from the article: 
Ironically, it is the democrats-not the 

many reactionaries who have survived the 
coup attempt-who are ushering in the new 
authoritarianism, on grounds that democ
racy cannot flourish amid political and eco
nomic chaos. Unable to cope with a disinte
grating economy, increasing shortages and a 
growing threat to public order, reform lead
ers-who received power almost overnight
increasingly favor strengthening executive 
powers in order to make quicker economic 
decisions and to demonstrate to a weary pop
ulation that someone is in charge. Democ
racy, says one Soviet politician ruefully, 
may prove to have been nothing more than a 
transition from totalitarianism to 
author! tarianism. 

Even Mayor Popov, who many of us 
have had a chance to meet here in 
Washington, is said to be "battling a 
feisty city council." [He] "declared 
flatly that the democratic experiment 
has failed: 'In a word, democracy can
not find a basis in this country.'" 

So I think it is important that we 
keep this in mind; that those Members 
who have come to the floor to criticize 
Mr. Gates, the Reagan-Bush adminis
tration, and others, keep some perspec
tive of exactly what is taking place in 
the world today. 

I mention this because some have ac
cused the Bush administration through 
its release of certain declassified CIA 
documents of trying to rewrite history. 
And the charge is that the CIA missed 
the collapse of the Soviet Union, the 
Soviet empire; that it misread Soviet 
economic indicators; that it misunder
stood who Mikhail Gorbachev was, and 
thereby allowed Ronald Reagan to 
spend billions of dollars on arms that 
we had no need for whatsoever. 

Not one of Bob Gates' critics men
tioned Andre Sakharov's exile to 
Gorky. Not one of the critics spoke of 
the grand deception at Krasnoyarsk. I 
did not hear a word mentioned by any
body about the CIA pinpointing 
Krasnoyarsk as a violation of the ABM 
Treaty, which was denied year after 
year after year until finally 
Shevardnadze reversed his public posi
tion and said yes, it is a violation. Not 
one spoke of the atrocities committed 
by Soviet soldiers in Afghanistan, man
ufacturing--

The PRESIDING OFFICER. Ten min
utes have expired. 

Mr. COHEN. I ask that I be allowed 
to continue for an additional 5 min
utes. 

The PRESIDING OFFICER. Is there 
objection? The Senator is recognized 
for an additional5 minutes. 

Mr. COHEN. No one mentioned those 
fancy little weapons that the Soviets 
had designed to look like toys, so that 
children in Afghanistan would pick 
them up and blow their limbs off and 
their parents would have to cry and 
weep knowing they could not get medi
cal treatment for them. Their goal was 
to kill the morale of the freedom fight
ers. 

No one referred to the challenge 
posed by the Soviet deployment of S8-
20's toward Western Europe and the at
tempt to drive a stake into the heart of 
NATO. 

No one mentioned that Ronald 
Reagan got the INF treaty, that he 
said he would get if we did what? Not if 
we adopted a nuclear freeze but if we 
deployed the Pershing II and the 
ground-launched cruise missile over 
great political opposition in Europe. 
Nonetheless, they deployed it and we 
got the treaty. 

No one mentioned that Mikhail 
Gorbachev allowed Black Berets to 
commit brutal acts in the Baltica or 
use chemical agents in Georgia to put 
down protests. 

No one mentioned the forward-look
ing reformers like KGB head Vladmir 
Kryuchkov and Prime Minister 
Valentin Pavlov were among those who 
engineered the failed coup in August. 

No one mentioned that Gorbachev 
was seen as being resistant to true re
form by such intellectuals as Alexi 
Arbatov, Nicolai Smeloff. No one men
tioned that. 

The whole Reagan Presidency is dis
credited by saying that we missed the 
chance to do business with Gorbachev, 
and then the Bush administration in
cluding Bob Gates is discredited by 
saying now it is too committed to 
Gorbachev; we should be doing business 
with Boris Yeltsin and others; the 
President and Gates are too tied to the 
center now. 

So first we miss Gorbachev and now 
when we are dealing with Gorbachev, 
they insist we should be dealing with 
Yeltsin even when there are signs that 
Mr. Yel tsin may be evolving toward 
something other than a great demo
cratic reformer. He sounds very au
thoritarian in some of the statements 
he is making. He seems to be demand
ing more and more power. And so there 
are fears that we may see the rise of 
Russian nationalism. But the critics of 
Bob Gates say we missed Gorbachev 
and now we are missing Yel tsin and so 
he is damned on the one hand and 
damned on the other. 

Well, apparently the critics know so 
much more than the European leaders 
like Vaclav Havel, who came to the 
joint session of Congress and he said 
what? He said thank you, thank you 
for standing up to your responsibil
ities, and he thanked us for the sac-

rifices that the American people have 
made over the years so that his coun
try and others in Eastern Europe would 
have the chance to know freedom. 

Mr. President, Robert Gates, we have 
to remind ourselves, serves at the 
pleasure of the President of the United 
States. I might say that if we applied 
the same standards to our own conduct 
that we insist upon applying to his, I 
doubt very much whether many could 
pass that test. If we were to hold up 
our own record for the past decade, not 
to mention Bob Gates' two decades, 
and ask the American people, what do 
you think about our role in the S&L 
crisis? How did that happen on our 
watch? What about the collapse of the 
economy, and the soaring deficits? 

We are the ones who appropriate the 
funds, not the President. How about 
the loss of public confidence? Sixty
three percent of the American people 
think that we are corrupt. All of us. 

Now, that is the perception, Mr. 
President. Is it fair? Is it right? Is each 
one of us in this Chamber to be dis
qualified from trying to come to grips 
with the domestic, the foreign, the fis
cal problems of this country because of 
our record during the past decade? I 
submit to you if the standard that we 
are applying to Bob Gates were applied 
to us, very few would be left standing 
in this Chamber. 

So, Mr. President, I support Bob 
Gates for the position of Director of 
Central Intelligence. I think he is 
tough minded. I think he is bright. I 
think he has made some mistakes. I 
think he stepped on some toes. But I 
think he learned from his mistakes. I 
saw evidence of that. I worked with 
him for several years, and I believe he 
does possess the capability to deal with 
the new challenges of the future. I be
lieve he is in a better position to un
derstand the complexities of that vast 
bureaucracy, and the personalities 
within it. And I believe that he has 
gained from what he has gone through 
for the past several years and certainly 
during his confirmation proceedings. 

So I hope my colleagues will take a 
very close look at the record and listen 
to people, in addition to those who tes
tified, listen to some of the people like 
Bobby Inman, John McMahon, people 
who everyone says they have the ut
most respect for and confidence in. I 
think if you look at the record and lis
ten to some of the people who have 
worked closely with and know Bob 
Gates best you will agree that he 
should be confirmed for that position. 

The PRESIDING OFFICER. The time 
of the Senator has expired. Who yields 
time? 

Mr. BOREN. Mr. President, I yield to 
the Senator from Rhode Island as much 
time as he may require. 

Mr. CHAFEE. I thank the distin
guished floor manager. I thank the dis
tinguished Senator from Maine for the 
comments he made, and particularly 
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for the point he stressed, how many of 
us could stand scrutiny of our records 
for the past 20 years? 

I have been in the Senate now for 16 
years, and most of the other Senators I 
see have been here 10 years or more. 
How many of us could stand up to scru
tiny on what happened in the S&L cri
sis and what did we do about it? Or the 
national deficits or a whole series of 
other programs? Suppose we were held 
liable for every one of those? 

So I think the points the Senator 
from Maine made were excellent, as al
ways. He is very perceptive and con
tributes continually in this body to a 
whole series of efforts we are making. 

Mr. President, I would like to begin 
by thanking the chairman and ranking 
member of the Intelligence Committee 
for the manner in which they have led 
the committee during this difficult 
nomination process. I think they have 
done an outstanding job of ensuring 
that the process has been both thor
ough and fair. It was not always easy 
to balance the strongly held views of 
the members of our committee or the 
witnesses that have appeared, and I 
want to commend our leaders for mini
mizing the friction involved and keep
ing the important issues in focus. 

This was not expected to be a dif
ficult or contentious process when 
President Bush nominated Robert 
Gates in June. But, as we all know, 
shortly after the nomination was re
ceived by the Senate, former CIA offi
cial Alan Fiers unexpectedly pled 
guilty to withholding information 
about the Iran-Contra affair from Con
gress. Immediately, many leapt to the 
conclusion that if Mr. Fiers had lied to 
Congress, then his superior Mr. Gates 
probably had as well. Matters were fur
ther complicated a few weeks later 
when some network TV shows began to 
carry segments featuring convicted fel
ons, in some cases interviewed from 
their jail cells, who had wild tales to 
tell regarding their alleged involve
ment with Mr. Gates in undertaking il
legal covert activities. Some of these 
tales were more elaborate and intrigu
ing than a Robert Ludlum spy novel. 
Then, just when I thought I had seen 
everything, the BCCI scandal hit the 
airwaves and print media with the 
force of a hurricane arriving at high 
tide with a full Moon. Finally, and also 
unexpectedly, a former CIA official ap
proached the committee and alleged 
that Mr. Gates had been guilty of 
slanting intelligence estimates to in
gratiate himself with Bill Casey and 
senior officials of the Reagan adminis
tration. What had been expected to be 
a fairly routine nomination had be
come a sensationalized and highly con
tentious one. 

There has never been any serious 
doubt about Mr. Gates' aptitude or ex
pertise. He has served this country 
with distinction for over 20 years in a 
variety of sensitive assignments. He 

was an Air Force officer. A CIA analyst 
and manager, and served in the Na
tional Security Council under both Re
publican and Democratic administra
tions. He was promoted and rose quick
ly through the ranks because of his 
performance and effectiveness in the 
eyes of men such as Zbigniew 
Brzezinski, Stansfield Turner, and 
Adm. Bobby Inman. By all accounts, 
Mr. Gates functioned very effectively 
as Deputy National Security Adviser 
during the gulf war with Iraq and dur
ing Operation Just Cause in Panama. 
So the key questions regarding Mr. 
Gates are not about his competence 
but his integrity. Has he been truthful 
about his role in the Iran-Contra af
fair? Did he politicize estimates in 
order to ingratiate himself with his su
periors? Did he smother evidence about 
illegal BCCI activities in order to pro
tect CIA operations? 

I am satisfied that Mr. Gates has 
been forthcoming regarding the Iran
Contra affair. The Iran-Contra commit
tees of the House and Senate inter
viewed over 500 witnesses and reviewed 
300,000 documents pertaining to this 
matter. As Senators BOREN, NUNN, and 
RUDMAN, who served on that commit
tee know, this extensive and unprece
dented investigation did not produce 
any evidence of impropriety on the 
part of Mr. Gates. Since that time, the 
independent prosecutor, Judge Walsh, 
has spent over 4 years and $25 million 
probing the Iran-Contra affair, and he 
has publicly acknowledged that Mr. 
Gates is not a target of his investiga
tion. The record has long shown that 
Mr. Gates was not involved in the di
version of funds to the Contras and 
that he raised the issue with his superi
ors when he was informed by Charles 
Allen that such activities might be oc
curring. Our own independent inves
tigation, which has included the testi
mony of individuals such as Alan Fiers 
and Charles Allen, confirms these 
facts. 

The other allegations against Bob 
Gates have also been thoroughly inves
tigated and found to be lacking. The 
documents obtained by staff dem
onstrate that the CIA appropriately 
disseminated the information it had re
garding BCCI to the Treasury Depart
ment and other Federal agencies. 

The allegations of politicization, 
however, have been more difficult to 
contend with. As one senior intel
ligence official said to the committee: 

Its right out of Franz Kafka. Because once 
you are accused, the inspector general will 
never come back and say you are absolved. 
They will say: "We found no evidence to sub
stantiate it." 

It is in fact impossible for Mr. Gates, 
or anyone else, to prove the negative. I 
would therefore suggest that instead of 
asking the impossible we examine the 
facts. 

Of the roughly 2,500 intelligence esti
mates produced during Bob Gates' ten-

ure, only a handful are in dispute. In 
those instances, after extensive hear
ings, interviews, and a review of well 
over 1,000 documents, the allegations 
remain unsubstantiated. No analyst 
has come forward and said, "Bob Gates 
asked me to take a dive." At the same 
time, it has been indisputably dem
onstrated that Bob Gates disseminated 
numerous reports contradicting the 
policies of the Reagan administration 
on such contentious issues as chemical 
weapons, Lebanon, the Soviet pipeline, 
and Soviet defense spending. 

It is not surprising that Bob Gates 
stands accused of politicizing intel
ligence estimates. Such allegations 
have also been made against William 
Colby, Bill Casey, Judge Webster, and 
many other senior intelligence offi
cials. In every large Federal bureauc
racy, there are factions and disputes, 
winners and losers. In this instance, 
the strongest allegations against Mr. 
Gates come from an individual who is 
himself accused of politicization and 
who has testified that he believes he 
was demoted by Mr. Gates. But those 
allegations, for example that Bob 
Gates pressured analysts to produce a 
report implicating the Soviet Union in 
the attempted assassination of the 
Pope, are simply not supported by ei
ther the documentary evidence or the 
testimony of the analysts who have 
submitted affidavits to the committee. 

In fact, as John McMahon has point
ed out, it is difficult to understand how 
Bob Gates could have manipulated CIA 
analysts even if he had wanted to. The 
directorate of intelligence is simply 
not a bureaucracy composed of 2,000 
spineless wimps. 

After listening to the witnesses on 
both sides of this issue, I have con
cluded that there is nevertheless a gen
uine perception of poli ticization on the 
part of some analysts. These percep
tions appear to have preceded Mr. 
Gates and have continued since he left. 
I think the perception of politicization 
is attributable to a number of factors: 

First, a sometimes suffocating bu
reaucracy that has not permitted ade
quate communication between senior 
management and analysts. 

Second, the desire by some midlevel 
managers and some analysts to achieve 
promotion by responding to the per
ceived views of their superiors. This is 
a problem that was clearly identified 
in the internal CIA review of the now 
celebrated assessment on the at
tempted assassination of the Pope. I 
think it is perhaps worth briefly 
quoting from this document, known as 
the Cowey report: 

So, despite the DDI's best efforts-
And Mr. Gates was the DDI at the 

time-
there was a perception of upper-level direc
tion. * * * In the event, however, our inter
views suggested that it was not so much DCI 
or DDI direction as it was an effort on the 
part of some managers at the next one or 
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two layers down to be responsive to per
ceived DCI and DDI desires. 

In short, people wanted to please 
their boss. This is a natural instinct 
and a problem inherent to the analytic 
process. 

Third, and finally, Bob Gates was 
prone to toughening estimates on the 
Soviet Union. Because of the Reagan 
administration's hard-line views on the 
U.S.S.R., this on some occasions led to 
the perception of politicization. But 
the fact is, Mr. Gates himself was a 
hard-liner on the Soviet Union with a 
Ph.D. in Soviet studies to back it up. 
Consequently, when he changed an es
timate to be more critical of Soviet be
havior, it only reflected his own sin
cere views, but because the Reagan ad
ministration shared similar views, he 
was subject to the allegation of 
poli ticization. 

In sum, I do not believe that the alle
gations that Mr. Gates politicized in
telligence are valid. At the same time, 
I have concluded that there are some 
organizational problems in the direc
torate of intelligence that warrant fur
ther attention and I welcome Mr. 
Gates' eight suggestions for improving 
intelligence analysis. 

As we all know, it is difficult if not 
impossible to accomplish anything in 
Washington without antagonizing 
someone. There is an old Russian adage 
that expresses the problem well. "When 
you chop wood, chips fly." 

I do not think there is any doubt that 
Mr. Gates has sent some chips flying 
over the years. He has not been afraid 
to make tough decisions or undertake 
new initiatives. He has done a tremen
dous amount of good work in behalf of 
this country, and he has done so under 
very difficult circumstances. If we 
want individuals with extensive experi
ence in the CIA, who are willing to 
take risks, who have taken controver
sial positions and stood their ground, 
we are inevitably going to find dis
affected bureaucrats among their 
former colleagues. 

I believe that this is a time when it 
is essential to have a DCI who does not 
need on-the-job training. We need a 
DCI who can manage the intelligence 
community during a period of profound 
change, minimizing the impact of 
budget reductions, while ensuring ap
propriate oversight by this committee. 
If our only concern were to avoid con
troversy in the nomination process, 
then I would say do not vote for this 
nomination. But I believe that this is 
an extremely able, experienced, honest, 
and patriotic individual who will be an 
effective Director of Central Intel
ligence. I hope that he will soon be con
firmed so that we can concentrate on 
the reorganization of the intelligence 
community, to whatever degree is re
quired, in response to the dramatic 
changes underway in the world around 
us. 

The PRESIDING OFFICER. The Sen
ator from New Jersey. 

Mr. BRADLEY. I yield as much time 
as the majority leader may use. 

The PRESIDING OFFICER. The ma
jority leader is recognized 

Mr. MITCHELL. Mr. President, I will 
vote against the nomination of Robert 
M. Gates to be Director of Central In
telligence. 

I did not easily reach this conclusion. 
I believe that, in general, Presidents 
should be able to select the officials of 
their choice to serve in key adminis
tration positions. As a matter of pol
icy, every President should be free to 
name qualified individuals who share 
his views and goals. 

It is clear that President Bush knows 
this nominee well and has confidence 
in his abilities. 

However, the Director of Central In
telligence [DCI] is a position unique in 
our Government. 

The Director is a trustee, the custo
dian of the Nation's secrets, the execu
tive officer responsible for activities 
known to few if any other officials. 
With respect to the critical intel
ligence analysis provided to the Presi
dent and other key Government offi
cials, he is the umpire and the protec
tor of objectivity. This very objectivity 
and the quality of this intelligence is 
the foundation upon which is built 
much of our Nation's foreign policy, 
national security, and military strat
egy. Critical decisions which affect the 
Nation's most profound interests, 
sometimes for years, even decades, are 
made on the basis of such intelligence 
judgments. 

The hearings held by the Intelligence 
Committee on this nomination high
lighted for the American people several 
such decisions-decisions involving the 
Soviet Union's intentions in the Third 
World and elsewhere, Iran and Iraq, 
and policy in Central America to name 
a few. 

The trust and confidence placed in 
the Director will be even more impor
tant in the years ahead than it has 
been in past years. With the collapse of 
communism, with the profound 
changes around the globe which have 
followed, the CIA will need to respond 
to a new set of challenges. America 
will face new circumstances-new al
lies, perhaps new enemies-and cer
tainly new competition created by the 
global marketplace. 

The CIA will have a role to play in 
assuring that the Nation's leaders have 
the information needed to best protect 
the Nation's security. The intelligence 
community will need a Director who 
not only understands these new reali
ties, but who has the leadership and 
credibility to lead these organizations 
in new directions. 

These are additional important fac
tors which must be considered as the 
Senate discharges its constitutional 
duty in evaluating those nominated to 
serve in high Government offices. 

Among them are the nominee's credi
bility and judgment. 

In my view, too many unanswered 
questions remain about this nominee's 
credibility and this nominee's judg
ment. 

I am troubled by the conflicts in the 
testimony of Mr. Gates and others. I 
am further troubled by the many mem
ory failures of the nominee. I am dis
turbed that even after the Intelligence 
Committee raised questions arising 
from Lt. Col. Oliver North's diaries, 
the nominee declined to read and ad
dress those entries. 

I will not attempt here to detail each 
of the conflicts in testimony and trou
bling aspects of Mr. Gates' own testi
mony. The committee report which is 
before each Senator does an admirable 
job of that. 

However, I do wish to recall for the 
record the testimony of Charles Allen, 
the National Intelligence Officer for 
Counterterrorism, who met with Mr. 
Gates on October 1, 1986, and informed 
him of Allen's suspicions that funds 
generated by the covert sale of arms to 
Iran were being diverted to covertly 
fund the Contras in Nicaragua. 

Mr. Allen testified, and I quote his 
testimony at some length: 

I recall discussing the Iranian initiative 
with Mr. Gates on 1 October 1986 and express
ing deep concern over this White House-di
rected effort. I had been deeply troubled 
since mid-August over a number of aspects of 
the initiative and conveyed these concerns in 
some detail to Mr. Gates during the * * * 
meeting. Specifically I recall * * *: 

a. Describing the impasse over the pricing 
and [the first channel to the Iranians] re
fusal to pay Mr. Ghorbanifar the price asked 
for the Hawk spare parts because the price 
asked for the Hawk spare parts was "five or 
six times" the actual cost of the parts. 

b. Noting the desperate financial straits of 
Manucher Ghorbanifar and his "frantic" call 
to me in August 1986 in which he provided 
details on specific costs of certain Hawk mis
sile spare parts, and in which he claimed 
that his markup on the price of the spare 
parts averaged only about 40 percent. 

c. Mentioning Lt. Col. North's reference to 
'the reserve' in his conversation with me on 
9 September 1986 in which he stated that 
Vice Admiral Poindexter had formally ap
proved the second channel and that the 
Ghorbanifar channel would be shut down. 

d. Informing Mr. Gates of Mr. Aviram Nir's 
[the Israeli Prime Minister's representative 
in the Iran arms sales matters] statements 
in support of Mr. Ghorbanifar's assertions 
that the latter as the middleman in the 
transaction was substantially over-charged. 

e. Detailing Mr. Nir's fears that the oper
ational security of the initiative was rapidly 
eroding and that the immediate action was 
needed to shore up its security. 

The facts among others were repeated in a 
meeting with Mr. Casey on 7 October 1986 in 
which Mr. Gates was present. 

Mr. Gates' testimony was that he was 
"startled" and that he was "disturbed 
by the threat to the security of the op
eration, as well as the speculation," 
which in his 1987 testimony to the In
telligence Committee he described as 
flimsy. At that time he testified: 

Again, we had on the one hand reports of 
cheating and overcharging that we had been 
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seeing for months, and that are not abnor
mal in the international arms market, and 
on the other hand he simply called attention 
to the circumstantial fact that some of the 
same people were involved in the Iran affair 
and the contra thing. 

Mr. President, I feel that the state
ment by Mr. Allen was far more de
tailed and far more significant than 
this characterization of it by Mr. 
Gates. 

Mr. Allen also testified that in the 
context of this October 1 meeting he 
"distinctly recalls" Mr. Gates telling 
him that "in the past he had admired 
Colonel North because of his work in 
crisis management and things of this 
nature, but that this was going too far, 
and asked that I see the Director." 
Allen went on to state that Gates: 
"said this with deep concern that Colo
nel North, whatever qualities he may 
have had in the past in performing 
services to the United States, that this 
was a very questionable activity at 
best." According to Mr. Allen's testi
mony Mr. Gates repeated this state
ment regarding Lieutenant Colonel 
North in the October 7 meeting in Di
rector Casey's office. 

Mr. Gates testified that he has "no 
recollection" of making these state
ments and further that Mr. Allen 
"didn't have any indication of any U.S. 
Government role or anything. I think 
it was just the mere fact of Secord's 
presence in both of these activities 
that, I think is just the best way to put 
it, raised this concern." 

Mr. President, I have reviewed the 
testimony of Robert Gates and others 
on this particular matter very care
fully. I find it very hard to see how the 
Deputy Director of Central Intelligence 
could take this matter so lightly. 

However, to give him the benefit of 
the doubt, put aside, for the moment, 
Mr. Allen's speculation about a diver
sion of funds. Further put aside Acting 
CIA Director Kerr's testimony that he 
had in August told Mr. Gates about Mr. 
Allen's conclusions-and that is an
other statement on the matter which 
Mr. Gates cannot remember. Accept 
Mr. Gates' statement that this seemed 
flimsy and "had little sense of urgency 
about it." Accept all of that. Give him 
all of the benefit of the doubt. What 
troubles me most is that an analyst of 
Mr. Gates' background and experience 
should not have recognized that the ex
orb! tan t overcharging of the Iranians 
for the missile parts they were receiv
ing in the Iran arms sales, a covert pro
gram he knew to have the President's 
approval, represented an extreme risk 
to the lives of the very hostages for 
which weapons were being traded. 

Let me repeat that. The exorbitant 
overcharging of the Iranians for the 
missile parts, in a covert program 
which he knew had the President's ap
proval, represented an extreme risk to 
the lives of the very hostages for which 
weapons were being traded. That alone, 
it seems to me, should have been rea-

son enough for the Deputy Director of 
Central Intelligence, then Mr. Gates, to 
raise red flags and blow whistles with 
Director Casey, Admiral Poindexter, 
and ultimately the President himself. 

While the testimony does not fully 
remove my doubts regarding what Mr. 
Gates learned regarding Iran-Contra 
and what he did or failed to do with 
that knowledge, I make no accusation. 
In fact, in the whole matter, in my 
judgment, Mr. Gates' own testimony is 
sufficient criticism of his actions. 

By his own testimony, his response 
to information which he learned re
garding the Iran-Contra affair was in
adequate. Mr. Gates himself testified: 

I should have taken more seriously * * * 
the possibility of impropriety or even wrong
doing in the Government, and pursued this 
possibility more aggressively. I should have 
pressed the issue of a possible diversion more 
strenuously with Director Casey and with 
Admiral Poindexter. * * *I should have been 
more skeptical about what I was told. I 
should have asked more questions, and I 
should have been less satisfied with the an
swers I received, especially from Director 
Casey.*** 

Those are Mr. Gates' own words. 
While I respect his admission of 

shortcomings and accept that he has 
learned from the experience and ma
tured in subsequent offices, nonethe
less his performance in this area falls 
short of the standards of behavior 
which I believe necessary for a position 
requiring the unique sensitivities, re
sponsibilities, and trustworthiness as 
does the Director of Central Intel
ligence. 

Additional charges have been made 
that Mr. Gates played a role in efforts 
to shape intelligence estimates to con
form to the policy directions of the 
Reagan administration during the pe
riod that he served both as Deputy Di
rector for Intelligence and as Deputy 
Director of Central Intelligence. 

Mr. Gates was given the opportunity 
to and did address many of these spe
cific charges. Some were not fully or 
adequately addressed. But, more than 
any accusation that Robert Gates, by 
his own hand, skewed any intelligence 
assessment, I am concerned by the per
ception that politicization was carried 
out by the leadership of the CIA during 
the 1980's. What should not be a politi
cal agency was made into a political 
agency. Many past and current CIA 
employees share this view. 

Indeed, the Iran-Contra Committee 
concluded in its final report; 

* * * there is evidence that Director Casey 
misrepresented or selectively used available 
intelligence to support the policy he was pro
moting, particularly in Central America. 

I am not here arguing guilt by asso
ciation. I am asserting that the signal 
sent to the CIA and others in the intel
ligence community at the beginning of 
a new era in intelligence gathering, but 
reaching back into the Casey era and 
selecting as the new Director the man 
who was Casey's own Deputy, is pre
cisely the wrong signal to be sending. 

Proponents of this nomination have 
argued that Mr. Gates' experience in 
the Agency, the very fact that he has 
risen from among the ranks of the ana
lysts, and the fact that he experienced 
the painful episode associated with 
Iran-Contra make him the ideal can
didate to lead the intelligence commu
nity through the period of change 
ahead. I believe that this is exactly 
wrong. 

While I believe that the public airing 
of the ferment at the CIA will be posi
tive for that Agency in the long run, 
and was certainly educational for the 
American people, I believe that it will 
further undermine Mr. Gates' ability to 
serve as a strong leader for the CIA. 
His every move and his motives will be 
scrutinized for political spin and for re
taliation against personnel. 

Even while supporting this nomina
tion, the chairman of the Intelligence 
Committee felt it necessary to add the 
following in his statement. And this is 
Senator BoREN's statement. 

Might I say I have the greatest re
spect and admiration for Senator 
BOREN. And if, as we all expect, Mr. 
Gates is going to be confirmed, he will 
owe that confirmation to one person 
and one person alone, and that is Sen
ator BoREN. 

Senator BOREN said this with respect 
to the Gates nomination; 

Let me say a few words about the coura
geous people-analysts, young and old, who 
came forward to cooperate with the commit
tee during the confirmation process. They 
have my commitment, indeed the commit
ment of this committee, that no untoward 
action will be taken against them, and their 
careers will not be disrupted. If Bob Gates is 
confirmed, I intend to hold him accountable 
and carefully scrutinize his decisions and ac
tions to ensure that needed changes are 
made. This committee will pay increased at
tention to the less glamorous but important 
issues of the morale and well-being of the 
men and women of the Central Intelligence 
Agency. I have given my personal assurances 
to at least two individuals that for my re
maining 5 years in the Senate, long after I 
have left this committee, I will intervene on 
their behalf at the slightest hint of retribu
tion. 

That is the end of the quotation from 
Senator BoREN. He then went on at a 
later point to say: 

And I say openly to the men and women at 
CIA, that I believe that Bob Gates will live 
up to the demands of decency and fairness 
required. But if he does not, I will be the 
first to take action, whether I serve on this 
committee or not. This is my personal com
mitment to the men and women at the CIA. 

I want to add my assurances and my 
support for those made by the distin
guished chairman of the Intelligence 
Comrni ttee. Senator BOREN makes 
those assurances because he is a fair, 
decent, and compassionate man who 
understands how difficult it had been 
for these employees to step forward. I 
commend him for that. 

But, Mr. President, and Members of 
the Senate, my point is that the need 
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for the chairman of the Intelligence 
Committee to make such a statement 
is so remarkable, and so extraordinary, 
that it speaks for itself. It simply 
should not be necessary for such a com
mitment to be made, to have to say to 
everybody at the CIA, all of the em
ployees: "Do not worry if the Director 
takes retribution on you, we will be 
there to intervene." Even though all of 
them must know with however good 
our intentions and however energetic 
we are in trying to ensure that com
mitment, there is literally no way that 
this kind of oversight can prevent the 
kind of retaliation or retribution that 
could take place. It is truly extraor
dinary that everybody at the CIA must 
be told this-must be warned with re
spect to this nominee. 

I want to commend the chairman of 
the Intelligence Committee, the distin
guished senior Senator from Oklahoma 
[Mr. BOREN] and the vice chairman, the 
junior Senator from Alaska [Mr. MUR
KOWSKI] for the comprehensive, fair, bi
partisan, and educational process by 
which the nomination was considered. 
All of the members of the committee 
and the staff should be commended as 
well. Hundreds of witnesses were inter
viewed and thousands of documents 
collected in an exhaustive effort to 
seek the necessary information for the 
Senate to make its judgment on this 
nomination. The committee's process 
has served the Senate and the Amer
ican people well. 

The role of the Director of Central 
Intelligence is too important to gamble 
on a nominee who, by his own admis
sion, has demonstrated poor judgment 
and who represents precisely the wrong 
signal to so many at the CIA and else
where. Robert Gates has served the 
President and General Scowcroft well 
in his current position. He is a strong 
and effective policy advocate. However, 
given the enormous challenges facing 
the CIA for a transition to a new role, 
facing a new world order, and requiring 
a newly invigorated workforce at CIA 
and elsewhere in the intelligence com
munity, I have concluded that Robert 
Gates is the wrong man at the wrong 
time for this position. 

The PRESIDING OFFICER (Mr. 
ROBB). Who yields time? The Senator 
from Alaska [Mr. MURKOWSKI]. 

Mr. MURKOWSKI. Mr. President, 
may I ask the remaining time on the 
two sides? 

The PRESIDING OFFICER. The Sen
ator controls 1 hour and 15 minutes; on 
the time controlled by the Senator 
from New Jersey there remains 1 hour 
and 32 minutes. 

Mr. MURKOWSKI. I thank the Chair. 
I defer to the Senator from Pennsylva
nia. 

The PRESIDING OFFICER. The Sen
ator from Pennsylvania [Mr. SPECTER] 
is recognized. 

Mr. SPECTER. Mr. President, after 
considerable deliberation, I have de-

cided to support the nomination of Mr. 
Gates. I had some reservations in 1987 
when Mr. Gates was last considered for 
this position because of questions on 
his role in helping to prepare Director 
Casey's testimony which misled the 
Congress, and because of questions 
about Mr. Gates' knowledge on the di
version of funds from the diversion of 
arms sales to the Contras. 

To the extent that Mr. Gates has 
made mistakes, it is my conclusion 
that he has learned from them. I be
lieve that as a matter of his personal 
qualifications he is an astute, experi
enced intelligence officer who has the 
confidence of the President. I believe 
that the time has come, really past 
time, to move on with vital U.S. intel
ligence collection and analysis world
wide. And further, at this date in 1991 
it is my conclusion that Mr. Gates is 
ready, willing and able to work with 
the Congress, allowing the Congress its 
appropriate oversight capacity. 

Without detailing the 1987 confirma
tion hearing record-and I repeat that 
I had many reservations about that 
reach-suffice it to say that the loy
alty of a Government subordinate is 
owed to the truth and to the American 
people, rather than to the next higher 
individual in the chain of command. 
Too much occurs in this town-really 
everywhere-where people go along to 
get along. And I think the experience 
that Mr. Gates had in 1987 and what 
has occurred since, and the very inci
sive investigation and hearings con
ducted by the Intelligence Committee, 
are a very, very sharp statement of the 
kind of scrutiny that will be under
taken and the kind of risks which are 
involved. But, with the lapse of 4 years 
and with Mr. Gates' very good record 
since that time, which record I have 
observed to some extent and been in
formed about by Mr. Scowcroft and by 
the President, I believe that it is ap
propriate at this time to move forward 
with his confirmation. 

The critical question in my mind 
today is how well will Mr. Gates per
form as Director of Central Intel
ligence? That is the dominant ques
tion, as opposed to what he may have 
done in the past. A man's record, of 
course, is a very, very significant indi
cator as to how he is going to perform 
in the future. But whatever Robert 
Gates' mistakes were of the past, it is 
my judgment, as I say, after consider
able reflection, that he is more than a 
reasonable risk to undertake this job 
in the future. Those considerations are 
weighted against his tremendous expe
rience, his obvious intelligence, and his 
capacity to perform in a very, very im
portant job and with the President's 
complete confidence. 

When you talk about the mistakes 
that Mr. Gates has made in the past, I 
think that the distinguished Senator 
from Rhode Island [Mr. CHAFEE] char
acterized them very well. Mistakes in 

judgment, in predicting what will be, 
or in evaluating a complex set of facts 
that are very, very difficult to come 
by, should not be disqualifiers. 

In terms of the critical oversight 
function of the Congress, that is a 
question which is very much on my 
mind. I have heard the chairman and 
the vice chairman speak in complimen
tary terms on Robert Gates, on his 
willingness to work with the Intel
ligence Committees. My own dealings 
with Mr. Gates since 1987 give me a 
sense of confidence that, to the extent 
he made mistakes in not recognizing 
congressional oversight, he has learned 
a valuable lesson from such mistakes. 

When legislation was considered on 
the independent inspector general for 
CIA, Mr. Gates was a proponent of that 
proposal. And I think that speaks very 
well for him. That is the only remedial 
legislation to come out of the Iran
Contra hearings, but in my judgment, 
it is not sufficient. I am still concerned 
that we ought to have a statutory time 
limit-whether it is 24 hours, as in leg
islation I proposed, or 48 hours as oth
ers have proposed. There ought to be 
such a statutory requirement for the 
disclosure of covert activity to at least 
a key group of congressional leaders, 
even if it be limited only to four of the 
highest-ranking congressional officials. 

But, it is apparent, after efforts to 
get that legislation that, it simply is 
not going to be-at least at the 
present. It may be that the best way to 
work through that concern is through 
confidence-building measures-and the 
Intelligence Committees are doing a 
better job than in the past-and to 
build a tradition where the executive 
branch will make appropriate disclo
sures of covert activities to the Con
gress, as contrasted with the statutory 
requirement. 

When members of the executive 
branch, or anyone, make 
misstatements of fact intentionally be
fore the Intelligence Committee or any 
committees of Congress, I think that it 
is a very, very grave and serious prob
lem. That is why the legislation which 
I proposed adds a mandatory minimum 
sentence of 1 year for anyone who was 
determined to have committed perjury 
from the executive branch to the intel
ligence committees. Maybe it ought to 
be broader. But that was the place 
where I started after the experience of 
the Iran-Contra affair. 

That legislation was not favorably 
received by my colleagues and has not 
been enacted. It was not a move for
ward. There is a problem in terms of 
plea bargaining, as we have had some 
experience recently, but I make ref
erence to that to underscore the very 
deep personal concern which I have 
about executive branch officials, espe
cially members of the intelligence 
community, who appear before the leg
islative branch committees and do not 
tell the truth intentionally and know
ingly. 
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I think there is another factor that 

requires a moment or two, Mr. Presi
dent. It has already been touched upon 
by others. I do think we have to estab
lish realistic standards for the con
firmation of nominees. There may not 
be enough perfect people inside the 
beltway to fill the Cabinet and there 
may not be enough people outside the 
beltway either. It is much tougher to 
sit in confirmation hearings at the wit
ness table than in the Senators' swivel 
chairs. That is something we have to 
take into account. 

Senators' questions and characteriza
tions and conclusions may go a bit too 
far at times. If we have a man who has 
the innate intelligence and capability 
of a Robert Gates, who has served in 
the highest levels of Government and 
who went through a period where seri
ous questions were raised about his as
sistance to Director Casey in the prep
aration of Director Casey's misleading 
testimony to the Congress about the 
diversion of funds, but since has per..: 
formed in an exemplary fashion in a 
very high-level job, then I think that 
the preferable course, considering his 
capability, is to move ahead with his 
confirmation. 

On a slightly lighter side, I can per
sonally attest to Robert Gates' good 
educational background. He and I went 
to the same elementary school in 
Wichita, KS. 

I think it is time, Mr. President, to 
move on, to look to the future. It 
would also be my hope that there will 
be serious consideration and the enact
ment of legislation which will move to 
correct the risk of politicization of in
telligence information. It has been ap
parent for the better part of two dec
ades that there are strong reasons to 
revise the legislation enacted in 1947 by 
separating out the functions of the Di
rector of Central Intelligence from the 
Director of the Central Intelligence 
Agency. Those conclusions came forth 
during the Church committee hearings 
of the midseventies. Those conclusions 
were articulated by Secretary of State 
George Schultz when he testified dur
ing the Iran-Contra hearings about the 
cooking of intelligence information. I 
think that it is a subject which will 
likely engage Robert Gates if and when 
he is confirmed. 

During the Iran-Contra hearings, and 
my time on the Senate Intelligence 
Committee in 1986 and 1987, it seemed 
to me that that legislative change in 
the structure of intelligence was very 
important. 

I introduced legislation on October 
27, 1987, Senate bill 1820 in the 100th 
Congress, to separate out the job of the 
Director of Central Intelligence from 
the day-to-day management of the 
Central Intelligence Agency. That leg
islation was reintroduced in the 101st 
Congress, Senate bill175 on January 25, 
1989, and the 102d Congress, Senate bill 
421 on February 9 of this year. There 

have been efforts made by the chair
man of the Intelligence Committee to 
move forward with the schedule of 
hearings on reorganization, but be
cause of a very, very crowded agenda, 
that has not occurred. It is my hope 
that this legislation, S. 421, will be 
taken up very promptly. 

I commend the distinguished chair
man of the committee and the distin
guished vice chairmen for their labori
ous efforts, and the entire Intelligence 
Committee for undertaking a very, 
very difficult and excellent job. 

For the reasons I have outlined, Mr. 
President, I intend to vote later this 
afternoon for the confirmation of Rob
ert Gates. I thank the Chair and yield 
the floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BRADLEY. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. BRADLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BRADLEY. Mr. President, I ask 
unanimous consent that the quorum 
call be assessed to each side. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Mr. BRADLEY. I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. BRADLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BRADLEY. Mr. President, I yield 
10 minutes to the Senator from Mary
land. 

The PRESIDING OFFICER. The Sen
ator from Maryland [Mr. SARBANES] is 
recognized for up to 10 minutes. 

Mr. SARBANES. Mr. President, on 
September 29, the Baltimore Sun ran 
an editorial headed "Regarding Robert 
Gates: No" in which were raised the 
following questions: 

How credible is the nominee when he 
claims he cannot remember conversations 
about the Iran-Contra affair that are specifi
cally recalled by close associates at the 
Central Intelligence Agency? 

How good is his judgment in light of this 
admitted failure to perceive weakness in the 
Soviet Union, his supposed area of expertise, 
and the way his anti-communist zeal re
sulted in positions that were more advocacy 
than analysis? 

What about the integrity of the advice he 
gives the government when one considers the 
allegations of CIA insiders that during his 
tenure as deputy CIA Director he slanted re
ports and analysis to conform to the politi
cal views of President Reagan and the late 
CIA chief, William J. Casey? 

What management skills will he bring to 
the huge $25-billion-a-year agency if there is 
any truth to charges that he damaged mo
rale and created turmoil in the intelligence 
sector? 

Those are all very central and trou
bling questions about the nominee and 
have been addressed in varying detail 
by many of my colleagues who have 
spoken on the floor and also in the re
port from the Select Committee on In
telligence. 

This editorial was written as the 
committee reopened its hearing on the 
nomination of Robert Gates as Direc
tor of Central Intelligence. In raising 
the questions cited above, the editorial 
writers had made, it appears, their 
judgment about Robert Gates because 
later the editorial concludes, "What 
the Senate must decide is whether he is 
the right man to protect this country. 
We think not.'' 

Furthermore, they came back on No
vember 5 after the Intelligence com
mittee completed action and 
reaffirmed, in the light of the hearings, 
their judgment in an editorial headed: 
"Gates: Less than the CIA Deserves." 

And they conclude that second edi
torial by saying, "We have said before 
the CIA deserves better than Robert 
Gates." And in the course of reaching 
that conclusion, the editorial points, 
again to the very questions which they 
raised earlier-his knowledge about the 
Iran-Contra scandal, the slanting of in
telligence analysis to please his superi
ors, the undermining of the morale of 
subordinates. 

Now, Mr. President, in a like vein, 
the New York Times has commented 
about Mr. Gates, first on October 18, 
1991, when they said, and I quote them: 

These have not been steller years for the 
Central Intelligence Agency. Even with the 
distinguished outsider Judge William Web
ster in charge, the once proud agency has, at 
least to public perception, flunked. Who 
there anticipated the fall of the Berlin Wall, 
the aggression of Saddam Hussein, the im
plosion of the Soviet Union? 

Nevertheless, President Bush contends he 
needs an experienced insider and has nomi
nated Robert Gates to be Director of Central 
Intelligence. 

Mr. Gates has done his best to dispel the 
doubts that forced him to withdraw when he 
was first nominated in 1987. He has seemed 
contrite and open-minded and cites his broad 
experience and future vision. But Senators 
would do well to consider at least three cri
teria: 

Whether his past performance shows him 
to warrant their trust* * * whether he has 
earned the confidence of agency employees 
* * *and above all, whether he, an insider, is 
the right person to lead the agency into un
certain times. On each count, Mr. Gates falls 
short. 

Just recently, on November 4, the 
Times in an editorial entitled "Mr. 
Gates's Past the CIA's Future" re
peated its reservations about Mr. 
Gates: 

All three reservations about Mr. Gates
his denying knowledge of Iran-Contra, slant
ing intelligence and winking at reporting re-
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quirements-suggest that he is a man used 
to doing business the old way. Yet a new era 
requires new ways. The Senate would mort
gage the CIA's future to its past and deny 
Congress's constitutional role of oversight if 
it confirmed Mr. Gates as CIA Director. 

Now, Mr. President, why do we find 
ourselves having this debate over one 
of the most sensitive positions in Gov
ernment. Obviously, one would like to 
have a nominee to be the Director of 
the Central Intelligence Agency who 
was so clearly an outstanding choice 
that there was virtually no debate and 
that it went through with the unani
mous approval of the Members of the 
Senate. Instead, we find ourselves 
wrestling with a nominee whose record 
raises very serious questions and, in 
my opinion, reasonable and justifiable 
doubts. 

I wish to address, for just a moment, 
the standard we ought to be applying 
to nominees especially to highly sen
sitive and important positions. One of 
the assertions made is that nominees 
to the executive branch are there to as
sist the President in carrying out his 
responsibilities for that branch of the 
national Government, the branch for 
which he is directly responsible, and 
therefore the President is entitled to 
his person unless the Senate finds that 
person to be disqualified. In other 
words, under this approach the pre
sumption is with the nominee and the 
burden is upon the Senate to disqualify 
the nominee. That approach leads the 
Senate into a very intense exchange 
about whether individuals are being 
treated fairly and justly on a personal 
level when in my opinion the personal 
considerations in the sense of someone 
having to be disqualified in order not 
to vote for him ought not to be the 
standard. 

Now, that is particularly true when 
we talk about a critical position such 
as the Director of the Central Intel
ligence Agency. With respect to other 
executive branch appointees, Assistant 
Secretaries in a department for exam
ple perhaps more can be made of the 
argument that the President ought to 
have the person he wants to help him 
run the administration, although I 
must say, Mr. President, even there it 
is my view that the standard for pass
ing on nominees has deteriorated 
badly. It has almost reached the point 
that unless the nominee is mentally 
certifiable or criminally indictable 
there is the presumption that we are 
supposed to confirm and support the 
President's nominees. 

That is not my view. I think nomi
nees for high public office must make 
the case as to why they should be con
firmed. The burden is upon those ad
vancing and supporting the nominee to 
show why the nominee ought to gain 
the consent of the Senate to hold the 
position. The President's selection of 
the person is not determinative and it 
does not shift the responsibility on to 
the Members of the Senate to dem-

onstrate what is wrong with the nomi
nee. The burden is on those making the 
nomination to demonstrate what is 
right. There is not an entitlement to 
high public office. 

I can quite easily take the view that 
someone is a perfectly fine person, that 
he has significant abilities, but is not 
the person for the particular job at the 
particular time, that he has not carried 
the burden of demonstrating why he 
should obtain the affirmative approval 
of the Members of the Senate. 

Will the Senator yield me 2 more 
minutes, please. 

Mr. BRADLEY. I yield 2 additional 
minutes. 

The PRESIDING OFFICER. The Sen
ator is recognized for 2 additional min
utes. 

Mr. SARBANES. I think in this in
stance, Mr. President, there are suffi
cient questions about Mr. Gates' past 
performance, sufficient doubts about 
his conduct at the CIA that he ought 
not to be confirmed by the Senate. 

I note that he left the CIA in January 
1989 and went to a policy position at 
the National Security Council as Dep
uty Assistant to the President for Na
tional Security Affairs. So he has been 
very much involved in policymaking 
and has, in a sense, a vested interest in 
the policies that have been adopted in 
the course of his tenure at the National 
Security Council, a position that he 
went to from being the Deputy Direc
tor of the CIA. 

It is not as though he had been at the 
agency continuously and was now 
being moved up from the deputy direc
torship. He has been a major policy 
player since the beginning of this ad
ministration at the National Security 
Council. This, of course, will only raise 
again the question that was raised by 
some of the CIA people at the hearings 
about b,is earlier performance in shad
ing intelligence reports, in effect po
liticizing the agency. 

There has been a rebuttal to these 
charges. I know those supporting him 
do not agree with the charges, but I do 
not know that they have yet asserted 
that the doubts raised by such charges 
are utterly beyond the framework 
where reasonable people may draw a 
different conclusion. 

In other words, while people may 
draw different conclusions from this 
set of facts, the questions and doubts 
raised about Gates have a factual 
basis-they are not being constructed 
out of whole cloth. There is substance 
upon which to premise these serious 
questions that I quoted from the news
paper editorials, which are being raised 
about the nominee. 

Clearly, there is a factual basis for 
those serious questions. People may 
draw different conclusions. My own 
conclusion is that it raises sufficient 
doubt and questions about that this 
nominee, particularly given the sen
sitive nature of the position, that Rob
ert Gates ought not to be confirmed. 

Therefore, I will oppose the nomina
tion. 

Mr. President, I ask unanimous con
sent to have the editorials from the 
Baltimore Sun and the New York 
Times previously referred to printed in 
the RECORD. 

There being no objection, the articles 
were ordered to be printed in the 
RECORD, as follows: 

[From the Baltimore Sun, Sept. 29, 1991) 
REGARDING RoBERT GATES: No 

As Senate hearings reopen this week on 
the nomination of Robert M. Gates as Direc
tor of Central Intelligence, troubling ques
tions continue: 

How credible is the nominee when he 
claims he cannot remember conversations 
about the Iran-contra affair that are specifi
cally recalled by close associates at the 
Central Intelligence Agency? 

How good is his judgment in light of his 
admitted failure to perceive weakness in the 
Soviet Union, his supposed area of expertise, 
and the way his anti-Communist zeal re
sulted in positions that were more advocacy 
than analysis? 

What about the integrity of the advice he 
gives the government when one considers the 
allegations of CIA insiders that during his 
tenure as deputy CIA director he slanted re
ports and analyses to conform to the politi
cal views of President Reagan and the late 
CIA chief, William J. Casey? 

What management skills will be bring to 
the huge $25-billion-a-year agency if there is 
any truth to charges that he damaged mo
rale and created turmoil in the intelligence 
sector? 

That Mr. Gates carries a lot of baggage in 
these four important categories-credibility, 
judgment, integrity and management-is 
hardly news to the White House or to mem
bers of the Senate Intelligence Committee. 
When he was first nominated as DCI in 1987, 
his convenient bouts of amnesia about Iran
contra led to his withdrawal. Questions were 
also raised about the reliability and objec
tivity of the views he would advance at the 
highest level. 

Yet George Bush, the ex-CIA director
turned president, has chosen Mr. Gates to 
head his old agency. The question is why? 
And the answer may lie in the description of 
Mr. Gates as the "quintessential staff per
son" by Intelligence Committee chairman 
David Boren, a Gates backer. For the past 
three years, Mr. Gates has been on the White 
House staff as assistant national security ad
viser. Obviously, the president is com
fortable with him. 

Perhaps Mr. Bush wants a "quintessential 
staff person" at the CIA so he can be sure his 
views for reshaping the post-Cold War agen
cy to emphasize intelligence-gathering rath
er than operations will be obediently en
forced. 

Or perhaps, more unkindly, the president 
likes to stick it to Senate Democrats by of
fering top-level nominees who are hard to 
swallow. [Note continuing upset over the 
nomination of Judge Clarence Thomas to the 
Supreme Court.) 

We have no doubt that Mr. Gates is a thor
oughly trained professional who knows the 
ways of Washington and can be counted upon 
to protect himself, his agency and the White 
House. 

What the Senate must decide is whether he 
is the right man to protect this country. We 
think not. With the collapse of Soviet power, 
the CIA can no longer trot out the Soviet 
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bogyman on any occasion to justify dubious 
convert operations or imprudent uses of U.S. 
resources and prestige. It needs leadership in 
which intellectual depth, vision and honesty 
are beyond question. 

[From the Baltimore Sun, Nov. 5, 1991] 
GATES: LESS THAN THE CIA DESERVES 

Now that the Senate Intelligence Commit
tee has voted 11-4 to confirm Robert M. 
Gates as head of the Central Intelligence 
Agency, it seems likely the full Senate will 
concur today. If Mr. Gates knew more about 
the Iran-contra scandal than he confessed, if 
he slanted intelligence analysis to please his 
bosses in the Reagan administration, if he 
browbeat subordinates and undermined mo
rale, apparently more senators don't want to 
know. They are learning the uses of 
"deniability," a field in which Mr. Gates is 
an expert. 

One of the key votes in the Senate will be 
cast by Georgia's Sam Nunn, an influential 
member of the intelligence panel. In voting 
tentatively to confirm at committee level, 
Mr. Nunn came up with this Delphic utter
ance: "I have serious reservations, primarily 
about the signal being sent to the men and 
women in the intelligence community about 
how you get to the top in this town.'' 

What "signal" did Senator Nunn have in 
mind? Is it a career-climber's willingness to 
kowtow to his superiors? That is an instinct 
hardly confined to the executive branch. Or 
is it something more specific-Mr. Gates' 
success in cultivating key members of Con
gress, especially Sen. David Boren, chairman 
of the Senate Intelligence Committee? 

It is no secret that Senator Boren worked 
hard to rehabilitate Mr. Gates after he chose 
to withdraw his first nomination to head the 
CIA four years ago because of unanswered 
questions about Iran-contra. The Oklahoma 
Democrat reportedly made sure Mr. Gates 
was included in select gatherings and met 
the best people. One of the reasons, aside 
from personal chemistry, may have been Mr. 
Gates' assiduity in briefing Senate and 
House intelligence panels on CIA activities. 
Mr. Boren felt he was being leveled with
and said so. Four years ago, Mr. Gates de
scribed these efforts and commented that 
"Congress may actually have more influence 
today over the CIA's priorities and its allo
cation of resources than the executive 
branch.'' 

Oh? That happended to be the time the late 
CIA chief William Casey and his sidekick, 
Oliver North, were misusing the CIA in the 
secret and illegal Iran-contra operation 
while Mr. Gates made it his business not to 
know-and, consequently, not to have to in
form Congress. 

We have said before the CIA deserves bet
ter than Robert Gates. If that is not to be, 
we hope he proves our misgivings misplaced 
and provides his troubled agency with needed 
direction. Senator Boren maintains this will 
require "the most sweeping changes in the 
intelligence community since the CIA was 
created almost half-century ago." 

[From the New York Times, Oct. 18, 1991] 
THE ONCE AND FUTURE CIA 

These have not been stellar years for the 
Central Intelligence Agency. Even with the 
distinguished outsider Judge William Web
ster in charge, the once-proud agency has, at 
least to public perception, flunked. Who 
there anticipated the fall of the Berlin wall, 
the aggression of Saddam· Hussein, the im
plosion of the Soviet Union? 

Nevertheless, President Bush contends he 
needs an experienced insider and has nomi-

nated Robert Gates to be Director of Central 
Intelligence, a choice the Senate Intelligence 
Committee votes on today. There are strong 
reasons to vote no. 

Mr. Gates has done his best to dispel the 
doubts that forced him to withdraw when he 
was first nominated in 1987. He has seemed 
contrite and open-minded and cites his broad 
experience and future vision. But senators 
would do well to consider at least three cri
teria: 

Whether his past performance shows him 
to warrant their trust * * * whether he has 
earned the confidence of agency employees 
* * *and above all, whether he, an insider, is 
the right person to lead the agency into un
certain times. On each count, Mr. Gates falls 
short. 

David Boren, the committee chairman, 
commends Mr. Gates for forthrightness. Yet 
he overlooks occasions when Mr. Gates 
helped skew intelligence assessments and 
was demonstrably blind to illegality. The il
legality concerned the Iran-contra scandal. 
Mr. Gates contends he was "out of the loop" 
on decisions about what to tell Congress. 
And he defends his professed ignorance on 
grounds of deniability-that he was shielding 
the C.I.A. from involvement. These conten
tions defy belief. 

The testimony of others puts Mr. Gates, on 
at least two occasions, very much in the 
loop. He supervised preparation of Director 
William Casey's deceitful testimony to Con
gress about the scandal. And one C.I.A. ana
lyst, Charles Allen, says he informed Mr. 
Gates, before it came to light, of three unfor
gettable details: Oliver North's involvement, 
the markup of prices of arms sold surrep
titiously to Iran, and diversion of the pro
ceeds into a fund for covert operations. In a 
telling lapse of his reputedly formidable 
memory, Mr. Gates could not recall the de
tails when Congress asked two months later. 

The second criterion concerns intelligence 
estimates. Incorrect forecasting should not 
be disqualifying; estimates can be wrong for 
the right reasons. But when they're wrong 
for reasons of political expediency, that's 
"cooking the books." 

The hearings have documented at least 
three cases of such slanting: a May 1985 esti
mate on Iran, estimates of Soviet influence 
in the third world, and assessment of Soviet 
complicity in the assassination attempt on 
Pope ·John Paul II. Mr. Gates has responded 
to their testimony but not refuted it. He evi
dently went to great lengths to manipulate 
the process, because highly reticent career 
officials testified against him in public. That 
electrifying development demonstrates how 
little confidence Mr. Gates enjoys in the 
agency. 

It can be argued that his experience makes 
him well suited to lead the C.I.A. into the fu
ture. As a former Deputy Director and dep
uty national security adviser, he knows how 
intelligence assessments are put together 
and what policy makers need. And he knows 
the U.S. will not keep spending $30 billion a 
year on intelligence. 

But it is more reasonable to think the 
agency would be better off with a director 
unbound by William Casey's dark legacy
the conviction that the agency knows best, a 
barely concealer contempt for Congress and 
a belief that anything goes, including evad
ing he law. Reshaping the agency wisely de
pends on casting off that legacy. 

Thomas Polgar, a C.I.A. veteran, urged the 
committee to consider the message that con
firmation would send. Would officials wonder 
whether it was wise for outspoken witnesses 
to risk their careers by testifying? Would 

they say to themselves, "Serve faithfully the 
boss of the moment; never mind integrity? 
Feel free to mislead the Senate-senators 
forget easily?" 

By voting no, senators will vote to remem
ber. 

[From the New York Times, Nov. 4, 1991] 
MR. GATES' PAST, THE C.I.A.'s FUTURE 

When the Senate votes tomorrow on the 
nomination of Robert Gates, it will be judg
ing more than his fitness to lead the Central 
Intelligence Agency out of the past. It will 
be judging its own fitness to oversee intel
ligence. 

The confirmation hearings did little to dis
pel doubts that Mr. Gates misled Congress 
during the Iran-contra scandal. They rein
forced suspicions that he tailored intel
ligence estimates to please his superiors. 
And they raised questions about his role dur
ing the Iran-Iraq war. 

Even so, the Senate Intelligence Commit
tee chose to give Mr. Gates the benefit of the 
doubt, voting 11 to 4 in favor of confirma
tion. That vote sends and unfortunate mes
sage: Instead of overseeing intelligence, the 
Committee chose to look the other way. Now 
it's up to the Senate to confront Mr. Gates's 
past and say he's not fit to lead the C.I.A. 
into the future. 

The Iran-contra question is simple. Did Mr. 
Gates know about the illegal diversion of 
proceeds from arms sales to Iran to the Nica
raguan contras? In 1985 and again in 1987, he 
told Congress he knew nothing about it. He 
clings to his story-despite evidence that he 
was warned about it in some detail by subor
dinates. 

Charges that Mr. Gates slanted intel
ligence assessments, leaving Congress in the 
dark and more amenable to Administration 
policy, stand unrefuted. He now acknowl
edges suppressing dissent to a 1985 intel
ligence estimate justifying the covert sale of 
arms to Iran. 

Then, when he was accused of "killing" es
timates that showed waning Soviet activity 
in the third world, he obliquely acknowl
edged that he "may have found a specific 
paper inadequate." 

Further, Mr. Gates distributed an assess
ment making the case for Soviet complicity 
in the attempted assassination of Pope John 
Paul n and endorsed it, enthusiastically, as 
"the C.I.A.'s first comprehensive examina
tion" of the issue. A C.I.A. post-mortem 
found that "no one at the working level 
other than the two primary authors of the 
paper* * *agreed with [its] thrust.'' 

The hearings left another question dan
gling: did Mr. Gates play a role in suspected 
intelligence-sharing and arms transfers with 
Iraq? The C.I.A., the committee concludes, 
shared vital intelligence with Iraq during the 
Iran-Iraq war and failed to report it to Con
gressional intelligence committees, as re
quired by law. 

A related question, let unanswered and 
still troubling to some senators, was whether 
the C.I.A., which is supposed to monitor sus
picious arms deals, looked the other way 
while U.S. companies unlawfully armed Iraq 
as well as Iran. 

All three reservations about Mr. Gates
his denying knowledge of Iran-contra, slant
ing intelligence and winking at reporting re
quirements-suggest that he is a man used 
to doing business the old way. Yet a new era 
requires new ways. The Senate would mort
gage the C.I.A.'s future to its past and deny 
Congress's constitutional role of oversight if 
it confirmed Mr. Gates as C.I.A. director. 

Mr. BOREN. Mr. President, I yield 15 
minutes to my colleague from New 
Hampshire, Senator RUDMAN. 



November 5, 1991 CONGRESSIONAL RECORD-SENATE 30287 
Mr. RUDMAN. Mr. President--
Mr. COHEN. Will the Senator yield 

for a question or two? 
Mr. RUDMAN. I am pleased to yield 

to my colleague from Maine. 
Mr. COHEN. Mr. President, earlier, a 

suggestion was made that Mr. Charles 
Allen had presented some detailed ref
erences to conversations he had with 
Mr. Gates, and Mr. Gates did not recall 
in great detail all of those particular 
references. 

I notice in the committee report at 
the top of page 14, there is listed the 
items that Mr. Allen alleges he told 
Mr. Gates in their October 1, 1986 meet
ing. It is my understanding of the evi
dence that Mr. Allen presented some 
testimony on prior occasions back in 
1986 and 1987, and in those prior state
ments, he neglected to mention the 
items marked letters C, D, and E in the 
committee report. 

On the bottom of page 14, Mr. Allen, 
when asked about these disparities, 
said he had more "time to reflect and 
think clearly" about this meeting. 

My question to the Senator from New 
Hampshire, who had vast experience in 
trying many, many law cases: Does he 
not find that one's memory tends to be 
fresher closer to the events, rather 
than 5 years after the events? 

Mr. RUDMAN. Mr. President, I think 
that is absolutely correct. But what 
this particular hearing demonstrated 
to me was that when you expose poten
tial witnesses to an incredible amount 
of data, some of which they were un
aware of at the time of the event they 
being questioned about, they have mar
velous recollection. 

There is a problem in determining 
what they really knew at the time, 
which I do not think we were able to 
find out from Mr. Allen. 

Mr. COHEN. I thank the Senator. 
One more point. Again, reference was 

made to the fact that Mr. Gates did not 
look at Colonel North's notes or diary. 
The Senator from New Hampshire had 
occasion to serve on the Iran-Contra 
Committee, as several of us had that 
opportunity. Did he not find that those 
notations would not have carried very 
much relevance in terms of the in
quiry, because they found that the 
notes were embellished from time to 
time on the part of Colonel North? 

Mr. RUDMAN. I do not think there is 
any question but that the only person 
who could understand precisely what 
the diaries meant was Colonel North 
himself. 

Mr. President, I want to start out by 
saying that this hearing took place vir
tually contemporaneously with the 
Thomas hearing before the Senate Ju
diciary Committee. The events were 
taking place virtually simultaneously. 
And for that reason, there was not as 
much public attention on the Gates 
hearing that I think we would have 
seen otherwise. 

But there is no question in my mind 
that several important things came out 

of that hearing-and it was run re
markably well, efficiently, and in an 
extraordinarily bipartisan manner. 
People were courteous on both sides 
and tried to get the truth. One impor
tant thing that came out of that hear
ing is this: It is probably impossible to 
serve this Government in major posi
tions over a period of 20 to 25 years and 
be able to come before a Senate com
mittee for confirmation to a Cabinet
level post with clean hands. 

I also have come to the conclusion 
that if one serves here in this body for 
12 years-in the atmosphere in which 
we are operating, no matter how ex
traordinary and exemplary that record 
might have been over those 12 or more 
years-it would be virtually impossible 
to run in a political campaign in the 
atmosphere that we now run in a hear
ing. If we did, much of your constitu
ency would think that you probably 
did a majority of very bad things dur
ing your 12-year period. 

The fact is that these hearings have 
become a forum not only for examina
tions of policy and of background, but 
to a large extent, an excruciatingly 
painful examination of what you re
member and when you remembered it. 
It is governed to some extent by guilt 
by association, and to a large extent an 
impugning of one's integrity and char
acter, based on only a microcosm of 
the service you have rendered your 
country. To some extent, I think that 
is what happened in these hearings. 

I am not going to take a lot of time 
today to go over all of the evidence. I 
think people have heard it, and people 
will be able to make up their minds. I 
simply say this. On the Iran-Contra af
fair, which has been the subject of com
ments of at least eight Members of the 
Senate in relation to this nomination, 
I want to make clear on the floor what 
I made clear at the hearing: there are 
two separate events-the sale of arms 
to Iran, and the illegal diversion of 
funds to the Con tras. 

The former, although incredibly ill
timed, and incredibly stupid, was legal. 
It was the subject of a finding of the 
President of the United States, and the 
CIA was directed to carry out whatever 
portion of those duties it had to carry 
out, as was DOD. 

But during these hearings, people at
tempted to charge Bob Gates with 
knowledge of that, as if there was 
something improper about him having 
knowledge about the sale of arms. Of 
course, he had knowledge of that affair. 
He was in a position of importance at 
the CIA. Part of the time he was Direc
tor of Intelligence; and part of the time 
he was Deputy Director of the Central 
Intelligence Agency. He had great 
knowledge of that, and vehemently dis
agreed with the policy. 

The second part of Iran-Contra which 
would be the smoking gun, concerns 
knowledge of the diversion of funds to 
the Contras. I was glad to hear the rna-

jority leader say that he did not draw 
a definite conclusion from the evidence 
that we had, nor was he in fact at
tempting to have a guilt-by-associa
tion factor. I know the majority leader 
to mean what he said. That is a fair 
conclusion. 

But others have indicated that, be
cause he was informed about the diver
sion on the first of October 1986, rough
ly 47 days, I believe, before it became 
public to the world, that somehow this 
brought Mr. Gates into the clan, if you 
will, of the Contra part of the Iran
Contra affair. 

That is ludicrous. What did Bob 
Gates do at the time? I think he did 
what most deputies would do. He told 
Mr. Allen to prepare some information. 
By Allen's own testimony, he delayed 
that 7 or 8 days. When it was com
pleted, he said: "We will take it to Di
rector Casey, and then we will take it 
to the General Counsel." What else was 
he supposed to do? Some suggested he 
should have gone to the President of 
the United States. 

I have to say, Mr. President, that I do 
not know too many deputies of agen
cies in this city discovering informa
tion, short of treason, that would go to 
the President of the United States and 
say: Mr. President, I have something I 
want to tell you. 

There may be a few, but that is not 
the real world. To accuse Bob Gates of 
not going to the President is grossly 
unfair. I want to leave these charges 
about Iran-Contra, what he knew and 
what he forgot and move on to other 
areas. 

Incidentally, he was charged by some 
in our committee of not having perfect 
recollection of things that happens 5 
years before, and in his previous testi
mony in 1987, events that were 18 
months before. I defy any of my col
leagues to do an experiment with me. 
Take your calendar not from 5 years 
ago or 18 months ago; I want you to 
take it from 2 weeks ago. Take one ap
pointment on your calendar with some
one of significance, and you tell me 
what happened in that meeting. I guar
antee you from my own experience 
that when you go to the person who 
was there, one of you will leave some
thing out or have a different interpre
tation of the meeting. 

But our committees demand instant, 
perfect recollection from all witnesses. 
If you don't have it, you are either 
lying or you are holding back. It is not 
fair. 

Let me talk briefly about this whole 
issue of politicization. 

I thought the most remarkable part 
of those hearings was the closed ses
sion we had, I believe it was on a 
Wednesday evening, in which we heard 
the most damaging testimony from one 
witness in particular. The other two 
witnesses were interesting, but I did 
not find their testimony particularly 
probative because in neither instance 
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was it first hand. But as to this one 
witness, it was first-hand testimony. 

We all became alarmed by that testi
mony. There was unanimity amongst 
Republicans and Democrats that this 
testimony was so important that we 
must make it public because it was not 
classified. The portion of it that was, 
classified we would get sanitized. 

The following Monday or Tuesday-! 
forget the date-we had an open ses
sion. Remarkably the witness that had 
given the most damaging testimony 
against Mr. Gates in closed session, 
never expecting that testimony to see 
the light of day-and that is very, very 
important-this individual went before 
this committee in a closed session and 
no one had reason to believe that testi
mony ever would become public. And it 
did go public and guess what? The tes
timony changed. Some of the most se
rious charges were left out. 

I will not detail all of it, but let me 
just give you one example. In respect 
to the witness, I will not use names. 
Senators, who will vote today, know 
who I am talking about. The witness 
made an accusation in the closed ses
sion that William Webster, one of the 
men with the greatest amount of integ
rity that I know in this city-a man 
who is unchallenged by anyone as to 
his integrity and the verity of what he 
says-did not trust Bob Gates and was 
having investigations done. The wit
ness testified to Bob Gates' 
politicization of the agency, and that 
Judge Webster was working around 
Gates. He was insulating Gates from 
certain information. The witness made 
the flat-out statement that Judge Web
ster gave instructions that Gates was 
not to be told about an investigation 
on politicization. 

I will tell you, Mr. President, when I 
heard that, as I sat at the hearings, my 
hair kind of stood up a little bit and I 
felt a little tingle. I said if that is true, 
this nominee has a big problem because 
Bill Webster knows something we do 
not know, we have to call him as a pub
lic witness. I called the former Direc
tor the next morning, and this was his 
first day in private life, and said, "Bill, 
a witness has said 'thus and so.' I have 
no idea, anything about it, but it is im
portant that you respond to it. I am 
having delivered to you a transcript of 
that portion that was unclassified, a 
portion of that statement that he gave 
that relates to you. I do not care what 
you do, but please check it out, write 
back to me, and I will share it with the 
committee." And he did. 

And the bottom line was that there 
was not a shred of truth to what this 
witness had said. 

I read it to the witness at that hear
ing, and asked him if he would like to 
correct the record, because Mr. Web
ater has now said that that is not true. 
And, by the way, the witness' state
ment was that it was based on hearsay; 
he did not know of that of his own 

~--

knowledge. He refused to correct the 
record. He said, "I have my opinions," 
to which I simply responded that he 
was entitled to his own opinions but 
not to his own facts. 

I make that one point for this reason: 
There was something fundamentally 
wrong with some of the testimony that 
we listened to on such an important 
matter. It threatened the integrity, the 
basic honesty of this public servant. It 
was based on hearsay, based on innu
endo, based on rumor. This was the 
panel that could have been the killer 
panel to the Gates' nomination. Had we 
not been fortunate enough to do some 
scrambling the next several days and 
found out that what many of the wit
nesses had said was just basically ei
ther not so, or subject to different in
terpretation or rebuttable, then we 
might not be on this floor today. 

Bob Gates has made some mistakes 
in his life, mistakes of judgment, not 
mistakes out of malice, or being devi
ous. He has made mistakes which all of 
us make in life, and I would call these, 
mistakes of nonfeasance. But one must 
remember with respect to William 
Casey, who is now deceased, Bob Gates 
was in fact his deputy during much of 
this period. There is no question in my 
mind that that had to be one of the 
most difficult assignments of any dep
uty to any Cabinet level officer in this 
town. Nonetheless, to charge Bob Gates 
with anything that Bill Casey may 
have done is grossly unfair. 

Mr. President, there is a lot more I 
could say about the activities of some 
of the people within the agency both 
for and against Bob Gates. 

First, I do not believe people who 
work in a Government agency ought to 
try to influence the outcome of a nomi
nee who would be their boss. I think 
that is incorrect and I will talk about 
that at some other time. 

Second, I want to say that there is no 
question in my mind that there is no 
one I know-other than Admiral 
Inman, who has not been nominated
who has the capacity to do what must 
be done at the CIA over the next sev
eral years. As the defense budget 
falls-and it will fall precipitously in 
my view-so will the CIA budget fall, 
particularly in the area of covert oper
ations. We will need a careful reorga
nization by someone who understands 
it, who has spent a lifetime there and 
has the confidence of most of the peo
ple there. And I must say that in con
versations I have had with many peo
ple, I believe Bob Gates has the con
fidence of the majority of people who 
work in the Agency. 

More importantly he has the con
fidence of the President of the United 
States who feels that Bob Gates has 
told it to him as it is, not as Bob Gates 
would like it to be. He is a man with a 
distinguished career of public service 
who has served his country well. 

Many of us know him and have 
worked with him. I also rely on the 

opinions of the chairman and on Sen
ator COHEN, who was then the vice 
chairman. There was a refreshing new 
relationship they had with the CIA 
during the period that Bob Gates was 
the Acting Director. 

Mr. President, I am pleased and 
proud to stand up for this man who I 
think has been unfairly and unjustly 
accused, and I will vote to confirm 
Robert Gates to be the new Director of 
Central Intelligence. 

I thank the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. BRADLEY. Mr. President, how 

much time remains? 
The PRESIDING OFFICER. The Sen

ator from New Jersey controls 1 hour 
and 18 minutes. 

Mr. BRADLEY. I yield 5 minutes to 
the distinguished Senator from Wash
ington. 

The PRESIDING OFFICER. The Sen
ator from Washington, Mr. ADAMS, is 
recognized for up to 5 minutes. 

Mr. ADAMS. I thank the Senator 
from New Jersey. 

Mr. President, I rise today in opposi
tion to the confirmation of Robert 
Gates to be Director of Central Intel
ligence. 

I have reviewed the testimony before 
the Senate Intelligence Committee. I 
have reviewed the record of the Iran
Contra hearings, and in particular I 
have reviewed the findings of Senator 
KERRY's 1988 subcommittee investiga
tion into drug trafficking, law enforce
ment, and U.S. foreign policy, a com
mittee in which I took part and an in
vestigation in which I was deeply in
volved. 

Even after the Iran-Contra investiga
tion and the lengthy confirmation 
hearings, there still is a lot we do not 
know about Mr. Gates. And I am trou
bled at what I have learned during the 
course of the hearings that Senator 
KERRY and I and others were conduct
ing on drug trafficking in Central 
America, and the involvement and the 
lack of information that moved on 
what the CIA knew and was doing and 
was not prevented during the tenure of 
Mr. Gates. 

The extensive record that we have 
here raises some serious questions 
which have been gone into in great 
length by others on this floor, but I 
wish to mention them once again to in
dicate the concern that I have and why 
I oppose Mr. Gates. 

Questions about Robert Gates' 
knowledge of Oliver North's secret sup
ply network to funnel Iranian arms 
sale profits to the Contras. Questions 
about why Mr. Gates now admits that 
he should have examined more closely 
the privatization of U.S. covert activ
ity. Questions about his judgment re
garding Soviet military power. Ques
tions about his ability to recognize the 
new, emerging threats to U.S. security. 
Questions about the spin he sought to 
impose on intelligence analyses. 
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I am especially troubled by Mr. 

Gates' apparent forgetfulness during 
his testimony because of the evident 
depth of his memory in other areas. He 
is obviously an extremely bright and 
meticulous man. Retired CIA analyst 
Harold Ford has testified that he knew 
Gates to have an almost photographic 
memory. Yet, Mr. Gates testified that 
it is not unreasonable for someone to 
forget events that were not written 
down. That seems entirely too conven
ient to me. Or, as Mr. Ford terms it, 
too clever. 

It appears Mr. Gates' cleverness led 
him · to slant intelligence information 
in order to conform to the particular 
policy agendas of his boss and mentor, 
William Casey. 

I have heard stated on the floor 
today, as I was listening to this debate, 
that he believed the same thing about 
the Soviet Union. Well, if this was the 
point that was trying to be made, that 
he was the same as Mr. Casey, and they 
therefore, gave us a false impression of 
the Soviet Union and its power, then it 
is just another reason that he should 
not be leading the Central Intelligence 
Agency during this period of change. 

Because such actions are a direct 
threat to U.S. national security. They 
place in danger the lives of millions of 
American men and women who serve 
our country in the military, foreign 
service, and other official capacities 
overseas. 

The Senate Intelligence Committee 
chose to investigate four instances of 
such alleged slanting. These are a 1985 
intelligence estimate maintaining that 
the Soviet Union was gaining influence 
in Iran; a 1985 memorandum arguing 
that the Soviets were behind the at
tempted assassination of the Pope in 
1981; a 1986 speech by Mr. Gates which 
advanced the case for the strategic de
fense initiative; and a series of Inspec
tor General reports exploring charges 
of politicization in the Agency's Soviet 
division. 

The hearing record in all four areas
and those four areas are by no means 
inclusive-points to a dangerous meld
ing of intelligence and policymaking 
under Robert Gates' watch. 

In the Iran memo, Mr. Gates 
squelched the differing views espoused 
by the State Department in order to 
reverse United States policy and send 
arms to so-called Iranian moderates. 

Gates himself now admits the memo 
about Soviet complicity in the attack 
on the Pope was based on flimsy evi
dence. Yet, Mr. Gates' cover memo for
warding it to the President stated that 
the intelligence review had been com
prehensive. In fact, an internal review 
denounced the report as being skewed 
some months after Gates sent it to the 
President. It did, however, support Wil
liam Casey's theory that the Soviet 
Union was the cause of most United 
States foreign policy conflict&-and 
that seemed to be enough for Mr. 
Gates. 

Mr. Gates also now admits that pub
lic speeches by the Director of Intel
ligence or other senior intelligence of
ficial&-such as the one he made sup
porting the need for SDI-are probably 
unwise because they give the impres
sion of advocating specific policies. He 
has vowed not to make any speeches if 
confirmed. I hope this is true. 

The charges of politicization, intimi
dation, and demoralization among ana
lyst&-particularly in the Soviet field
are compelling. After all, even Mr. 
Gates has expressed worries about 
poli ticization. I believe the testimony 
heard by the committee and the com
ments by Gates himself give credence 
to the accusation. 

Although charges of politicization 
are difficult to prove, intimidation and 
demoralization are not, and they can 
lead to the same ends: Skewed intel
ligence assessments. The ideological 
climate that Casey and Gates created 
led analysts to change their assess
ments before they were even submit
ted. Knowing what was expected of 
them and afraid to challenge their su
periors, analysts changed their reports 
to conform to the team position. 

This activity is the most threatening 
to U.S. national security. Robert Gates 
was in large part responsible, in his ca
pacity as Deputy Director of Central 
Intelligence and head of the Agency's 
Intelligence Analysis Division. A man 
with such a record would hardly seem 
to be an appropriate choice to lead the 
CIA. This is particularly true in view 
of the dramatic reforms that must soon 
be undertaken in our intelligence sys
tem. 

I am concerned that an intelligence 
community led by Robert Gates might 
miss the new threats that are challeng
ing our security. The early identifica
tion and analysis of these threats and 
the reorganization of our intelligence 
agencies to counter them will be the 
primary challenge of post-cold-war in
telligence. 

Mr. Gates' record in this area is not 
impressive. One of the most important 
emerging threats to our security and, 
indeed, to the security of our hemi
sphere is the growth of drug trafficking 
and the accompanying spread of narco
terrorism. Yet, the Kerry subcommit
tee investigation discovered that dur
ing William Casey's tenure-when Rob
ert Gates was a senior intelligence offi
cer and even Casey's executive assist
ant-U.S. intelligence systematically 
turned to blind eye to drug trafficking 
being carried out through the CIA cov
ert supply networks and by those on 
the CIA payroll. The administration's 
overriding and exaggerated concern 
over the potential spread of com
munism in Central America led U.S. 
intelligence, in turn, to downplay other 
threats to our security from the re
gion. 

A similar charge can be made about 
the portrayal of the Soviet threat 

under Gates' watch. In 1983, when 
Gates was Deputy Director for Intel
ligence, he testified before a congres
sional panel that CIA analysts had 
overestimated Soviet military spend
ing. According to Raymond Garthoff, a 
friend of Gates', Gates told him that he 
had presented his analysis without 
checking with his superiors. Yet, this 
was precisely the time when the 
Reagan administration was hyping the 
Soviet threat. And when Gates became 
Deputy Director of Central Intel
ligence, he gave great emphasis to So
viet space capabilities, while 
downplaying intelligence that ran 
counter to that assertion. 

Robert Gates is not the right can
didate for the vital reform of U.S. in
telligence agencies that will be re
quired in the coming years. The entire 
focus and mission of U.S. intelligence 
has shifted. No one has yet articulated 
what that shift will mean in terms of 
the operational and philosophical role 
of the CIA. That job waits for the new 
Director of Intelligence. It is a task of 
enormous significance and importance 
for our country. 

Robert Gates is a Casey man. He rep
resents the traditional intelligence 
mentality, forged in the cold war cli
mate of the postwar period. He is a 
conservative ideologically and he is a 
conservative professionally-the con
summate good bureaucrat. 

Robert Gates has testified that, when 
he began to have serious concerns 
about the manner in which the Agency 
was approaching the Soviet Union
when he began to question whether in 
fact the Agency might be missing 
major political and economic develop
ments within that country-he wrote a 
memo. However, he went no further in 
pressing his views because he was fear
ful he might step on someone else's 
toes. 

President Bush has placed great em
phasis on the fact that Robert Gates is 
a career intelligence analyst. He appar
ently believes this is sufficient to qual
ify him to lead the CIA into the post
cold-war era. On the contrary, Mr. 
Gates is too closely associated with the 
mistakes and the politics of the past. 
What is more, I am concerned that, 
just as he slanted intelligence esti
mates to meet Casey's policy stand
ards, he is now saying what he thinks 
the Senate wants to hear. U.S. security 
and intelligence deserve a strong, new 
voice. A voice that can both assess ac
curately the incredible changes that 
are sweeping the globe and fashion an 
intelligence system that will serve ade
quately U.S. interests in this post
Communist age. 

For those reasons, I will vote against 
the confirmation of Robert Gates to be 
Director of Central Intelligence. 

The PRESIDING OFFICER (Ms. MI
KULSKI). Who yields time? 

Mr. SIMPSON. Madam President, I 
yield myself 10 minutes from the pro
ponents. 
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The PRESIDING OFFICER. Without 

objection, it is so ordered. The Senator 
may proceed. 

Mr. SIMPSON. I thank the Presiding 
Officer. 

Madam President, I wish to speak in 
support of the nomination of Robert 
Gates to be the Director of the Central 
Intelligence Agency. 

President Bush has nominated Rob
ert Gates because he believes deeply in 
his abilities to lead the CIA. The con
firmation hearings conducted by the 
Intelligence Committee have dealt ef
fectively with every single issue raised 
by his opponents. 

And I want to acknowledge the chair
man and the ranking member of the 
committee. They have done a superb 
job, in a very fine bipartisan way, to 
present this issue before the Senate. I 
commend Senator BOREN, Senator 
MURKOWSKI, and the members of the 
committee in doing that in a very able 
way. 

In the final analysis, the hearings 
have proven that Robert Gates is a 
sound, sensible, reasonable, and com
petent nominee. 

Over the past 2 years, the world has 
been rapidly changing. We need some
one like Robert Gates at the helm of 
the CIA in order that the intelligence 
community can adapt swiftly to those 
changing circumstances. 

It has been my personal privilege to 
come to know Robert Gates. I met him 
many years ago. He and his very lovely 
wife, Rebecca, and mutual friends 
joined us together in several social ac
tivities and I came to know the essence 
of the man. 

He is a delightful gentleman, a man 
who listens, a man who will share with 
us the information, all of the informa
tion he can, as he takes on this role of 
critical importance. And he does it all 
with great good grace and humility and 
a very delightful sense of humor, a 
twinkle in the eye, if you may refer to 
it. 

I particularly recall an evening when 
he was telling me about the fact that 
he was telling a neighbor, whom he was 
speaking with-his wife was working in 
the District of Columbia schools and he 
had a cover in the Agency, of the CIA, 
and his cover was that he was in the 
Naval Munitions Operation. He went to 
a reception where his wife was teaching 
at one of the district schools in Wash
ington, and a fellow in the course of 
the evening said, "Well, what do you 
do?" 

Bob Gates said, "I work for the Naval 
Munitions Operation." 

The fellow said, "Well, so do I. Isn't 
that something?" 

Then the fellow said, "What is your 
office number?" 

"Well," he said, "my office is 242 in 
Building A-H." 

The fellow then said, "Well, for heav
en's sakes, they tore that wing down." 

Then Bob was quite nonplussed and 
he said, "Well, I really don't get to the 
office too often.'' 

So anyone with that view of his cover 
and the world perhaps can bring a di
mension. 

The Soviet Union is obviously no 
longer the military threat that it was. 
However, the Soviets continue to step 
up their efforts with regard to indus
trial espionage and the gathering of 
technical secrets. 

That is disturbing to many of us as 
we wish them well as they go about 
their reconstruction and rehabilitation 
and renewal. 

We also need good intelligence re
garding rapidly changing events in the 
Soviet Union. The political sitp.ation is 
evolving rapidly and there is a great 
deal of instability with regard to the 
relationship, obviously, between the 
central government and the Republics. 
Robert Gates is just the man that can 
pull together the accurate and firm in
formation we need about the Soviet 
Union. 

We also need good intelligence about 
China. China continues to disappoint 
us-to sell arms to radical Third World 
governments. We need to know if the 
Chinese are passing on secrets about 
nuclear weapons programs and we need 
to know what is happening in China. 
Here again Robert Gates will be a very 
credible leader in providing intel
ligence about these events. 

Some of Mr. Gates critics have tried 
to indicate that he was involved in the 
Iran-Contra affair. We now know that 
he was not deeply involved in helping 
to conceal that diversion. Mr. Gates 
admits that he should have taken more 
aggressive action in investigating this 
matter, but he has always fully cooper
ated with Congress with regard to all 
affairs relating to the intelligence 
community. 

Some of his critics have insisted that 
he politicized intelligence reports and 
only reported what the President want
ed to hear. I believe what really oc
curred was a simple difference in opin
ion on the part of CIA analysts and Mr. 
Gates. The confirmation hearing proc
ess made it clear that what was in
volved were personalities, philosophies, 
and individual biases. Not the slanting 
of intelligence. 

Other critics of Gates have tried to 
indicate that he was involved in pre
paring false testimony before Congress 
for Bill Casey, the former Director. 
However, the facts clearly indicate 
that Robert Gates has not engaged in 
misleading Congress by preparing mis
leading or false testimony. 

It is so very important that any CIA 
Director be independent and objective 
and that he have a good grasp of the 
technical minutiae involved in intel
ligence reports. I believe Robert Gates 
has all of these remarkable attributes 
and would be an outstanding CIA Di
rector. 

President Bush has previously di
rected the CIA and, indeed, did a mar
velous job of that in another role in 

Government. He fully understands the 
intelligence-gathering process. And he 
fully understands the necessity for this 
Director to fully communicate with 
the Congress. 

So I think the President's selection 
of Robert Gates to be the new CIA Di
rector is based upon a good understand
ing of what is expected of this man by 
those of us in Congress, those on the 
Intelligence Committee, those within 
this Nation and internationally. For 
all of these reasons and many, many 
more, I believe we should certainly 
support this nomination. And I am 
very certain that we will not be dis
appointed. 

The PRESIDENT OFFICER. Who 
yields time? 

Mr. BRADLEY. I yield 15 minutes to 
the distinguished Senator from Geor
gia. 

The PRESIDING OFFICER. The Sen
ator from Georgia. 

Mr. FOWLER. I thank the Senator 
from New Jersey and my colleagues. 

Madam President, I rise in opposition 
to the nomination of Mr. Robert Gates 
as CIA Director. I was a charter mem
ber of the Intelligence Committee in 
the House of Representatives and 
served for 8 years in that capacity, 
most of which time I was the chairman 
of the Subcommittee on Oversight. And 
based on that experience, I absolutely 
believe that a strong and effective in
telligence community is essential to 
our national security. 

In fact, a first-rate, or crack intel
ligence corps is our first and most ef
fective line of defense, in my opinion. 
All the missiles and military capabil
ity in the world do not do us a bit of 
good if we are not prepared for the spe
cific threats that we face. What good is 
a 600-ship Navy if we cannot get the 
right ship to the right place at the 
right time? How can we make the right 
decisions about fighting terrorism or 
combating nuclear weapon prolifera
tion without timely and accurate intel
ligence information? 

During my years in the Congress in 
both bodies, I have voted for the high
est feasible funding of our intelligence 
operations, simply because they are so 
crucial to our country. And two of my 
most treasured awards-though 
undeserved, I might add-are from my 
years serving and working with the In
telligence Committee, those awards re
ceived from the Central Intelligence 
Agency, and the National Security 
Agency. 

Thus, it is with some degree of reluc
tance that I rise to oppose the nomina
tion of Mr. Gates to be the Director of 
Central Intelligence. But it is precisely 
because of the importance I attach to 
our intelligence operations that I op
pose his nomination. The reason, in 
short, is my belief that he is the wrong 
man to lead our intelligence commu
nity at the present time. 

It seems to me, at a time when the 
world is rapidly changing, requiring 
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creativity and the challenging of pre
vious assumptions, we need a Director 
of Central Intelligence who will foster 
and support such a creative approach 
within our intelligence agencies. In 
such a time, loyalty to the truth is far 
more important than loyalty to the 
President. 

The Iran-Contra hearings exposed the 
worst that can happen when our intel
ligence system is compromised by po
litical shenanigans. The agencies 
charged with gathering intelligence 
cannot and should not create policy. 
The President and the Congress share 
the responsibility for the foreign policy 
of the United States. And we must not 
allow the intelligence community to 
serve as agents of collection or of cor
roboration of the policies of any ad
ministration. Again, loyalty to the 
truth is more important than loyalty 
to the President, any and all Presi
dents. 

I hope we never again have to sit and 
listen, as we did during the Iran-Contra 
hearings, to an intelligence official to
tally misrepresenting the strategic 
facts of the Iran-Iraq war in order to 
excuse a policy of arms sales to Iran 
for which there was no justification. 

Though this was done in full support 
of the official administration position, 
the results were tragic, as we have 
seen, for everyone. 

When our intelligence is com
promised in this fashion, we not only 
fool ourselves, we hurt ourselves. We 
also hurt our allies who depend on us. 
And most important, we compromise 
our own decisionmaking process, 
cheating the American public in the 
process. 

Intelligence reports skewed to the 
predispositions of our political leaders 
can serve to advance careers and build 
up loyalty from those leaders. And 
sometimes a proverbial "kick in the 
pants" of any bureaucracy, including 
that of the intelligence community, in 
the form of a challenge to conventional 
wisdom, seems to me to be a good 
thing. 

But developing a climate where the 
conclusions come first and the evi
dence is then collected to support those 
conclusions is assuredly not a good 
thing; it is indeed a dangerous thing 
when the stakes involve the fate of na
tions. 

Such a climate leads to tilting to 
Iraq or then to Iran in a war that 
should have had no favorites from an 
American perspective. It leads to over
estimating the strength of both the 
Nicaraguan Sandinistas well as their 
Contra opponents and underestimating 
the threat from terrorists in Beirut 
and from Saddam Hussein. 

By and large, thankfully, our coun
try's overall intelligence capabilities 
are impressive. We do have a dedicated, 
professional, and competent intel
ligence community. Our technological 
sophistication is unmatched and, on 

the whole, our human intelligence net
work is adequate. We do have analysts 
who are capable of great insight. 

But we also have experienced, in re
cent times, several significant intel
ligence failures spoken to in great de
tail and with great authority by the 
Senator from New York [Mr. MoY
NIHAN], and the Senator from New Jer
sey [Mr. BRADLEY], as well as a general 
decline in morale among our intel
ligence personnel. When one adds to 
this the unprecedented challenge to 
American intelligence posed by the 
dramatic and rapid change in the world 
order, it is clearly a time when the 
American intelligence community 
needs the very best leadership possible. 

I served on the Intelligence Commit
tee, as I mentioned before, Madam 
President, during the months that Mr. 
Gates was Deputy Director of the CIA. 
I do not think it is overall helpful to 
try to cite chapter and verse my expe
rience with the stress in that high ca
pacity for many reasons, not the least 
of which most of what was done in
volves classified information. But I can 
tell you that after a review of my 
notes, my own recollections, and a re
view of the record made in the exhaus
tive hearings by the Senate Intel
ligence Committee under the capable 
leadership of Senator BOREN, I simply 
do not find Mr. Gates' testimony credi
ble in many regards. 

The Robert Gates I remember prided 
himself on an extraordinary memory. 
The Robert Gates that I remember 
made us all believers in his extraor
dinary memory. To use only the exam
ples listed by the majority leader ear
lier today where that memory now 
finds itself faulty is beyond this Sen
ator's credulity. 

I have the greatest confidence that 
our intelligence agencies will be able 
to rise to the challenge that now faces 
us in an extraordinarily changing 
world. We need a Director who is not 
part of the policy of the past, who is 
not challenged on his role in policies of 
the past, and who will provide the kind 
of leadership that is so desperately 
needed on behalf of our intelligence 
community and on behalf of our Na
tion. 

I do not believe Mr. Gates is the man 
for that job. It is on that basis that I 
oppose the nomination. I yield the 
floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BRADLEY. Madam President, I 
yield 15 minutes to the distinguished 
Senator from Ohio. 

The PRESIDING OFFICER. The Sen
ator from Ohio may proceed for 15 min
utes. 

Mr. METZENBAUM. Madam Presi
dent, yesterday I spoke to the defi
ciencies in the record of Robert Gates. 

I believe that those deficiencies war
rant the Senate's rejection of his nomi
nation to be Director of Central Intel
ligence. 

Near the end of that statement, I 
said that "The CIA needs a leader now 
who can take it from turmoil to tri
umph," and that "I think Mr. Gates is 
the wrong person to whom to give that 
task." Today, I want to discuss the 
CIA's turmoil and the path that U.S. 
intelligence must take if it is to meet 
the challenges of tomorrow. 

The future is never fully predictable, 
and the recent past has been filled with 
surprising events. But some trends for 
the future of U.S. intelligence seem 
clear. 

First, the end of the cold war brings 
a need for major revisions in intel
ligence priorities. Too many intel
ligence resources, both human and 
technical, are devoted to the Soviet 
military. 

Second, the end of the cold war 
brings a need for greater adaptability 
in U.S. intelligence. For a generation 
and a half, the threat of nuclear war 
held countries back from the brink and 
fostered an ordered world with rigid al
liances. Today, countries' alliances are 
based more on what each has done for 
the other lately. There will be more 
crises and more surprises in the future, 
and we must reorient U.S. intelligence 
to deal with them. 

Third, U.S. intelligence must adjust 
to these changing times with lower 
budgets. Mr. Gates agreed with the 
committee that intelligence budget 
cuts are inevitable, whether he wants 
them or not. 

For the next Director of Central In
telligence, then, the challenge will be 
to do more with less. In human terms, 
the challenge will be to take an insti
tution that has grown and prospered 
with a clear mission in an ordered 
world, and reorient it to a new world 
disorder. 

How shall this be done? And who 
shall do it? Basically, Madam Presi
dent, there are two approaches one can 
take. One is a top-down approach, in 
which the leader lays down the law. 

Robert Gates ruled in the top-down 
style as Deputy Director for Intel
ligence between 1982 and 1986. He be
rated his analysts for "analysis that 
was irrelevant or untimely or 
unfocused or all three;" He berated 
them for "closed-minded, smug, arro
gant responses to legitimate questions 
and constructive criticism;" and he be
rated them for "flabby, complacent 
thinking and questionable assump
tions." 

I can hardly believe that a person 
who has used such language with re
spect to his subordinates can expect to 
bring the team together and mould 
that new operation. Those are not the 
kind of words a leader uses when he is 
trying to really bring about an esprit 
de corps. 

But that is not Mr. Gates's only prob
lem as a leader. Mr. Gates set himself 
up as the personal editor of all analy
ses that went to high-level policy-
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makers and he rejected analyses as 
much on substantive grounds as on 
grounds relating to their rigor or their 
presentation. And no matter how you 
slice it, no matter who the individual 
is, you cannot have a one-man team 
heading up the CIA. 

Not only did Mr. Gates have prob
lems as far as the work of his analysts 
was concerned, he also had a role in 
easing out several midlevel managers 
who opposed his views. He placed like
minded analysts in managerial posi
tions within the intelligence direc
torate. And when existing institutions 
could not do all that he wanted, he sup
ported the creation of new ones-new 
offices within the intelligence direc
torate, new managerial levels within 
existing offices, and new centers to 
focus on topics of particular concern. 

Mr. Gates' impact has been mixed. 
Many current or former analysts have 
told the Intelligence Committee that 
his efforts led to self-censorship and in
telligence failures. Internal CIA inves
tigations cited his multilayered ana
lytic bureaucracy for imposing much of 
that self-censorship, whether Mr. Gates 
intended it or not. And new centers, 
even if they do good work, can conflict 
with missions performed by regular 
analytic and operational offices. 

Centralized top-down leadership pro
duces as many problems as it solves. 
We may beat swords into plowshares, 
but people are flesh and blood and emo
tion, not iron or steel. Beat them into 
submission and they will only become 
sullen and fearful, neither enlightened 
nor enlivened. 

Yet, Madam President, there is an
other way and we may call it humane 
management. By this I mean leader
ship whose goal is to bring people to
gether rather than to kick them along. 
This approach to management is espe
cially useful when people must be re
trained or reoriented to handle new 
challenges, as they must today. 

Change is never easy. Our intel
ligence officers grew up, were educated, 
and began their careers in the cold war. 
For them, as for many of us, the new 
world disorder will be profoundly un
settling and confusing. They will suffer 
crises of confidence as they learn new 
skills and apply themselves to new sub
jects. 

In the new world disorder, U.S. intel
ligence needs leadership, not 
authoritarianism. We need a new intel
ligence system based on a corps of self
confident officers with the flexibility 
to adjust to changing conditions. They 
must handle new topics and bring more 
substantive expertise to their work. 
They must get out of the diplomatic 
cocktail parties and in to the real 
world. 

We must liberate intelligence ana
lysts from multilayered bureaucracy 
that stifles their creativity. They need 
a much more flexible work environ
ment. they need cross-training, so they 

can move readily from routine assign
ments to special ones in a crisis. They 
need broader competence and broader 
responsibilities. Frankly, we can cut 
the layers of bureaucracy, reduce the 
number of analysts and get better anal
ysis for less money, if the CIA has the 
right leader. 

Can we do that with Mr. Gates' man
agement style? He cited his tutelage 
under Judge Webster, who emphasized 
allowing those affected by change to 
help design the new approaches. That 
was a side to Mr. Gates which I was 
pleased to observe. 

But when we asked Mr. Gates about 
his past actions as a manager of intel
ligence analysis, he reverted to his old 
form. He denied any errors in his past. 
He repeated his negative characteriza
tions of dissenting analysts. 

I do not doubt that Robert Gates will 
try to administer the CIA and the rest 
of the U.S. intelligence community in 
new ways. Can he do that? I do not 
know. But I am concerned that his old 
ways are too ingrained to be that read
ily changed. 

I also believe that Mr. Gates has an
tagonized and frightened too many in
telligence professionals to regain their 
trust and active support. And it is pre
cisely in this time of wrenching change 
that people's confidence must be built 
up, rather than beaten down. We need a 
leader who can motivate his team to 
pull together. 

If we look at great business suc
cesses, both in America and through
out the world, they were not obtained 
by orders from above. Those successes 
came through creating a supportive en
vironment in which new ideas were en
couraged and professionals were given 
the leeway to work on them, even 
though some of those ideas would fail. 

What we need today is a leader for 
U.S. intelligence who will not just 
make the tough decisions, but also en
courage other intelligence officers to 
pursue their ideas-rigorously and sub
ject to peer review, but also with the 
sale-confidence that comes from know
ing their boss will stick with them. 

I ask my colleagues to think hard 
about what sort of intelligence commu
nity they want in the coming years, 
and I ask them to consider not just Mr. 
Gates's experience, but the character 
of that experience. Will that experience 
lead to creative leadership, or will it be 
baggage that weighs him down as he 
strives to refocus U.S. intelligence? 

I am intelligent enough to know that 
Mr. Gates is going to be confirmed this 
afternoon. He will be confirmed by a 
rather substantial margin. I wish him 
well in his new responsibilities. But I 
hope that he will take stock of some of 
the problems he has had in the past. He 
is intelligent enough to understand 
himself and his past role at the CIA. I 
hope he will become the kind of leader 
that will make all of us proud to have 
him at the head of the CIA. I wish him 
well. I sincerely hope he succeeds. 

My vote will be not to confirm him; 
but notwithstanding that, I know he 
will be confirmed. And I am hopeful he 
will become the great CIA leader that I 
know everyone in this body, whether 
they vote for him or not, wishes him to 
be. 

Mr. President, I yield the floor. 
Mr. BOREN addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. BOREN Madam President, I yield 

8 minutes to the distinguished vice 
chairman Senator MURKOWSKI. 

The PRESIDING OFFICER. The Sen
ator from Alaska. 

Mr. MURKOWSKI. I thank the Sen
ator. 

Madam President, I think it is inter
esting to reflect, as we wind up the de
bate on the Gates nomination, that we 
have within the Intelligence Commit
tee a 15-man committee made up of 7 
members of the minority and 8 mem
bers of the majority. It is also interest
ing to note, Madam President, that the 
vote out of the committee was a re
sounding 11 to 4. That was made up spe
cifically of seven Republicans and four 
Democrats. 

A particular note of gratitude must 
be passed to the chairman, Senator 
BOREN. I have enjoyed working with 
him throughout the year, and I think 
all Members have indicated in their 
recitations that the hearings have been 
fair, the hearings have been bipartisan, 
the hearings have been comprehensive, 
enlightening and, I might add, some
what exhausting. 

I commend Senator BoREN for his 
leadership and his vision. I commend 
the professional staff, which has 
worked so hard on both sides, for their 
diligence and thoroughness. 

Madam President, my closing state
ment is going to be brief. We have 
heard some claims that Mr. Gates 
should not be confirmed because he im
posed his personal views on the CIA 
and then he represented them as the 
views of the institution and its ana
lysts. 

As former Deputy Director John 
McMahon told the committee, if Mr. 
Gates or anyone else actually tried to 
impose his personal views over the ob
jections of most analysts. There would 
be a revolt among the analysts, who 
are indeed a strong-minded group who 
are not going to be trampled on by Mr. 
Gates or for that matter, anyone else. 
I believe we diminish the independence 
and the intellectual integrity of this 
group of professionals if we argue oth
erwise. 

Other have said that we should not 
confirm Robert Gates because the CIA 
was wrong about the Soviet Union, and 
that Mr. Gates was somehow to blame. 
In fact, the record shows that Robert 
Gates and others at the CIA, as early 
as 1981, outlined the inherent instabil
ity and potential implosion of the So
viet economy. 
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Others claim that Mr. Gates should 

not be confirmed because he is some
how a symbol of old cold war thinking 
and a dated foreign policy that is out 
of step with the needs and require
ments of the new world order. 

Well, I believe as most Americans be
lieve, that George Bush has a keen 
grasp of foreign affairs. His success 
rate is pretty obvious. He has shown 
his good judgment again and again, and 
it is the President's judgment that 
Robert Gates is the man best equipped 
to lead the CIA in changing and chal
lenging times. I Do not believe the op
ponents of Mr. Gates have made a case 
that calls the President's judgment 
into question. I think it is fair to say 
that we all hold the President respon
sible under our system for those that 
he chooses on his team. 

Some opposing Mr. Gates have resur
rected Iran-Contra-referred to it time 
and time again-and argue that Gates' 
failure to successfully persuade Presi
dent Reagan, Director Casey, and Oli
ver North on the need to inform Con
gress about the Iranian arms sales
sales that Gates himself opposed-is 
cause to oppose confirmation. Others 
claim, by the benefit of all-knowing 
hindsight-that is cheap around here
that Robert Gates should have known 
more and done more about the diver
sion of funds to the Contras once he 
learned what Ollie North was doing 
over at the NSC. 

Madam President, there was one 
charge made yesterday on the floor by 
the Senator from Ohio, Mr. Metzen
baum, that I cannot allow to go un
challenged. The Senator from Ohio, 
speaking about Colonel North's diver
sion of funds from the Iran arms sales, 
said the following: 

Mr. Fiers told the committee that he never 
specifically told Mr. Gates what was going 
on. But he added that everybody knew what 
Colonel North was doing, and he believed Mr. 
Gates must have known as well, at least in 
general terms. (CONGRESSIONAL RECORD, Nov. 
4, 1991 &-15848.) 

That statement might lead one to er
roneously conclude that Gates must 
have known about the illegal diversion. 
But that is not what Mr. Fiers said. 
What Mr. Fiers really said was this: 

A broad array of people had an understand
ing of what was happening. Not the diver
sion, not the sales of weapons to Iran, but 
that a private benefactor support network 
for * * * the Contras * * * had been estab
lished and was being quarterbacked by Ollie 
North." (Hearing record, Sept. 19, 1991, page 
70.) 

In other words, the Senator from 
Ohio extended Mr. Fiers' characteriza
tion of a general knowledge of the pri
vate benefactor program to include a 
general knowledge of the illegal diver
sion. Such is not the case, that is not 
what Mr. Fiers said, and I wanted to 
correct any misconceptions on that 
point for the record. 

Indeed, our committee has a solid in
stitutional knowledge of Iran-Contra. 

Three members of our committee, in
cluding the chairman, were members of 
the Select Iran-Contra Committee in
vestigating these matters. It is note
worthy that all three former members 
of the Iran-Contra Committee who 
serve on our committee-one on the 
Republican side and two on the Demo
cratic side-voted to recommend the 
confirmation of Robert Gates. I think 
that is most important. 

While I am on the subject of remarks 
made during yesterday's debate, I must 
comment on a remark made about 
Cuba by the distinguished Senator 
from New York [Mr. MOYNIHAN]. Robert 
Gates, in a 1984 memo to Director 
Casey, asks the question: "Can the 
United States stand a second Cuba in 
the Western, Hemisphere? One need 
only look at the difficulty Cuba has 
caused over the past 25 years to answer 
that question." 

Senator MoYNIHAN points to that 
statement and contends that Cuba 
really has not caused us any difficul
ties for the past 25 years except that 
"it has been difficult to come by a gen
uine Monte Cristo cigar." 

Well, Madam President, I have the 
highest regard for Senator MOYNIHAN 
and his capabilities as an astute ob
server of world events. In this instance 
I must assume that he was trying to 
liven up our debate with a little 
humor. 

My own view of Cuba during the last 
25 years is that of a nation determined 
to ferment and export revolution and 
disruption at every turn. I believe that 
events in Angola, Granada, El Sal
vador, and Nicaragua bear this out. 

Indeed, has Cuba ever caused us dif
ficulties? Recall the instance when, in 
a particularly cynical episode, Castro 
emptied his jails of hardened criminals 
and sent them to Florida in the 1979 
Marie! boat lift. Ask either of our Sen
ate colleagues from Florida, Senators 
GRAHAM and MACK, if Cuba has caused 
us any difficulties. 

I contrast my view with that of the 
good Senator from New York, not to 
engage in a debate about Cuba, but to 
point out how reasonable people can 
come to different interpretations of the 
facts. I have one view about Cuba, and 
Senator MOYNIHAN has another. 

The same concept is found through
out the debate in our committee on 
whether Bob Gates' view of certain 
events was or was not supportable ei
ther by facts, or by a persuasive mar
shaling of facts and history. 

When Robert Gates headed the analy
sis side of the CIA, I believe he had a 
realistic and solid grasp of what was 
happening in the world, and what role 
the Soviet Union was playing or was 
trying to play. He was also aware that 
some leaders rule with an absolute and 
ruthless disregard for human rights. 

In short, Bob Gates, although he was 
raised in Kansas, possessed the healthy 
skepticism of someone raised in Mis
souri. 

I am certain that he does not share 
the same view of Cuba as that shared 
by the Senator from New York. But 
that fact does not disqualify him to be 
the next Director of Central Intel
ligence-indeed, in my view it makes 
him more qualified. 

Madam President, I have known and 
worked with Robert Gates for several 
years. I believe he will make an excep
tional Director. 

Others whose judgment I respect 
greatly, including former Directors 
Webster, Colby, Helms, former Deputy 
Director Admiral Bobby Inman, have 
all expressed their support of Mr. 
Gates' confirmation. 

I support Robert Gates because he 
will demand accountability in the in
telligence process. He will not tolerate 
analytical mush. He knows what the 
policymaker needs in an intelligence 
product. He understands and supports 
the importance of active congressional 
oversight. He has the confidence and 
respect of the President. 

I urge my colleagues to consider 
those factors in their analysis, and 
vote to confirm Robert Gates. 

Thank you, Madam President. 
The PRESIDING OFFICER. The dis

tinguished minority leader is recog
nized. 

Mr. DOLE. Madam President, I won
der if I might have 5 minutes. I know 
there are other speakers seeking rec
ognition. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOLE. Madam President, we 
have finally reached the time to vote 
on the Gates nomination. 

It has been a long process-by my 
count, 135 days. It took us longer to in
vestigate Bob Gates than to defeat 
Saddam Hussein. 

It has been a very, very thorough 
process. The nominee testified in open 
and closed sessions for 4 full days, re
sponding to about a thousand different 
questions. The committee reviewed 
thousands of documents, and inter
viewed hundreds of witnesses, many of 
whom gave formal testimony. 

The committee's report totals up to 
245 single-spaced pages-and that with
out the section on "additional views." 
If staff were getting paid by the word 
for their drafting, we would need a dire 
emergency supplemental to pay the 
bill. 

And every time it seemed we were 
near closure on this long and thorough 
process, some body managed to come up 
with a new allegation or question
sometimes, seemingly, out of left field. 
Each of those allegations and questions 
was examined carefully and com
prehensively. 

The committee's report lists four 
major areas which it examined: The 
Iran-Contra affair; the allegations of 
poli ticization of intelligence; charges 
or rumors of participation in intel
ligence activities illegal under our 
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laws; and Bob Gates' views of and ca
pacity to perform the role of DC I. 

The committee-by a strong 11-to-4 
vote-cleared Bob Gates of any wrong
doing in any of the first three areas; 
and gave him a strong endorsement in 
the fourth. 

Certainly, the distinguished chair
man of the committee, Senator BOREN, 
and the distinguished vice chairman, 
Senator MURKOWSKI, have done every
thing they could to make this process 
both thorough and fair. They deserve 
the thanks of all Senators for their 
diligent work. 

And now, after all of this work-after 
all of the delays, and allegations and 
rumors and questions, after everyone 
has had his or her say, and every Sen
ator has had the chance to read the 
committee's report and consider our 
own positions-we have gotten to the 
bottom line. The committee's work is 
done, and the ball is in our court. It is 
our responsibility-the responsibility 
of the full Senate-to make the final 
decision. 

The distinguished chairman of the 
committee, Senator BOREN-who prob
ably knows Bob Gates better than any 
of us, the distinguished vice chairman, 
Senator MURKOWSKI, and nine other 
members of the committee have indi
cated that they support the nominee. 
The Senate should, too. 

Bob Gates deserves our vote. He 
earned it the old-fashioned way-by a 
career of hard and honorable work, and 
by 135 days of full, candid, and patient 
cooperation with this process. 

When I introduced Bob Gates at his 
first hearing, I noted that he was a 
great Kansan-and that alone was a 
strong point in favor of his confirma
tion. 

But, as the committee and the Amer
ican people have learned, Bob Gates is 
not only a great Kansan, but an out
standing American. His career-from 
his early days as a junior analyst at 
CIA, until these past months, standing 
at the President's side through some of 
the most important events of the cen
tury-has uniquely prepared him for 
the role of DCI. Put simply, he is the 
best nominee for this critical job. 

Bob Gates has the President's com-
plete confidence. 

He has unmatched experience. 
He has uncompromised integrity. 
He has great talent. 
He has a strong record of cooperation 

with the Congress and its intelligence 
committees. 

He is the right nominee, for the right 
job, at the right time. 

The President wants-the intel
ligence community needs-and the Na
tion deserves to have this nominee con
firmed, now, and overwhelmingly. 

I urge all Senators to vote to confirm 
Bob Gates as Director of Central Intel
ligence. 

I yield the floor. 
Mr. BRADLEY. Madam President, I 

yield 7 minutes to my distinguished 
colleague, Senator LAUTENBERG. 

Mr. WARNER. Madam President, if 
the Senator will yield for an inquiry, 
may I ask the manager if I might share 
a 5-minute colloquy with the distin
guished Senator from New York [Mr. 
MOYNIHAN] at a convenient time? 

Mr. MURKOWSKI. I would assume 
that the Senator would like to share 
the time, since Senator MOYNIHAN will 
undoubtedly be speaking on the other 
side of the issue. 

Mr. WARNER. I would. 
Mr. MURKOWSKI. Would there be 

any objection to sharing the time as 
proposed by Senator WARNER, the time 
being about 5 minutes with Senators 
WARNER and MOYNIHAN in a colloquy? 

Mr. BRADLEY. I have no objection, 
if there is sufficient time remaining 
after all other Senators that have 
asked to speak during that time are 
taken care of. 

The PRESIDING OFFICER. Will the 
Senator withhold? 

Mr. MURKOWSKI. I would defer half 
of that time to the Senator from Vir
ginia, and I would like the Senator's 
side to address their time. 

The PRESIDING OFFICER. Will the 
Senator withhold? 

Mr. MURKOWSKI. Madam President, 
I might ask how much time is remain
ing? 

The PRESIDING OFFICER. The 
Chair wanted to check with the Par
liamentarian to make sure we were al
locating time. The Senator was just 
checking. He was not making a unani
mous-consent request; is that correct? 

Mr. MURKOWSKI. That is correct. 
The PRESIDING OFFICER. The Sen

ator has a question? 
Mr. MURKOWSKI. The Senator 

would like to inquire of the remaining 
time. 

The PRESIDING OFFICER. The pro
ponents have 21 minutes, 42 seconds. 
The opponents of the Gates nomination 
have 46 minutes, 25 seconds. The cur
rent parliamentary situation is that 
the manager of the proponents, Mr. 
BRADLEY, has yielded 7 minutes to the 
other Senator from New Jersey. 

Mr. LAUTENBERG. Madam Presi
dent, I rise now to announce that I am 
going to vote against the confirmation 
of Robert M. Gates as the next Director 
of Central Intelligence. 

It is obvious to all that it has been a 
long, arduous effort. All of us under
stand that the process has been per
haps detailed beyond almost any other 
example that we have seen. But the 
fact of the matter is that after all of 
that testimony and thousands of pages 
recorded, as I look at that testimony 
from the Senate Intelligence Commit
tee hearings, and after considerable de
liberation, I cannot, in good con
science, vote to give Mr. Gates the job 
of Director of Central Intelligence. He 
has not, in my mind, lived up to the 
high standards we would expect for 
promotion to this sensitive and dif
ficult position. 

Madam President, the Director of the 
Central Intelligence Agency [DCI] is no 
small job. The individual serves as the 
President's primary adviser on intel
ligence matters. He not only heads the 
CIA, he is the leader of the entire U.S. 
foreign intelligence community. 

The Director and his organization 
play a key role in the development of 
our nation's foreign policy by provid
ing the information on which foreign 
policy decisions are based. 

Do we have the military capability to 
defeat Iraq swiftly and with minimal 
loss of life? Is the Soviet Union on the 
verge of disintegration? How close is 
the Middle East to another war? It is 
the CIA's job to answer such questions, 
and do so in an objective, timely, and 
accurate manner. 

The price of having faulty or un
timely intelligence is unacceptably 
high. It can cause billions of tax dol
lars to be spent on a misguided defense 
or foreign policy. And it can cost pre
cious American lives. 

Just consider what would have hap
pened in the Gulf War if our intel
ligence community had grossly under
estimated Iraq's military power? If we 
continued to plan military strategy to 
fight a nuclear war with the Soviet 
Union while ignoring the growth of the 
nuclear threat throughout the world? 
These are only a few of the cir
cumstances where faulty intelligence 
would cost America dearly. 

In my judgment, a successful nomi
nee to head the CIA must possess unas
sailable integrity and judgment, supe
rior and objective analytical skills, and 
a track record of successful intel
ligence analysis. Mr. Gates does not, in 
my mind, meet these criteria. 

First, I am deeply troubled about Mr. 
Gates conduct in the Iran-Contra af
fair, which suggests at best a lack of 
judgment and at worst a lack of can
dor. These persistent, nagging concerns 
are what. led him to withdraw his name 
from consideration after nomination 
by President Reagan for the DCI job in 
1987. 

Reagan administration officials have 
testified that Gates attended meetings 
in which the diversion of funds to the 
Contras were discussed, and that these 
meetings occurred weeks before the 
events became public. 

Yet, asked in the hearings what he 
knew of the Iran-Contra events, and 
when he knew about them, Gates fre
quent response was "I don't remem
ber." Harold Ford, a retired intel
ligence officer who worked for Gates 
for years, but decided to speak out 
against his nomination, noted that 
"the forgetfulness of this brilliant offi
cer, gifted with a photographic mem
ory, does not instill confidence." 

It was as if Mr. Gates lived by the 
maxim, "Hear no evil, see no evil, 
speak no evil'' when he occupied the 
No.2 spot at the CIA. While such lapses 
of memory and failure to pursue indi-
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cations of wrongdoing may be accept
able mistakes for the average citizen, 
Robert Gates must meet a higher 
standard to become the guardian of our 
Nation's intelligence network. Given 
his track record in this major Govern
ment scandal, I cannot put my con
fidence in Robert Gates to lead our 
foremost intelligence gathering and 
analytical agency into the next cen
tury. 

Second, I have serious doubts about 
Robert Gates' essential objectivity as 
an intelligence officer. The Central In
telligence Agency's mission is to pro
vide independent and objective analy
sis of intelligence information, not to 
shape intelligence to support individ
uals' views or administration policy. 
Yet, the testimony of past and current 
intelligence analysts suggests that Mr. 
Gates slanted his intelligence assess
ments to conform to administration 
policy and to his personal world out
look, particularly in the areas of the 
Soviet Union and the Sandinista gov
ernment in Nicaragua. 

Several intelligence analysts sug
gested, for example, that Mr. Gates 
knowingly used outdated analysis in 
congressional testimony because it 
supported administration policy. Inten
tional skewing of intelligence is unac
ceptable and dangerous behavior for 
any intelligence officer, much less one 
who seeks the highest position in the 
Central Intelligence Agency. 

(Mr. CONRAD assumed the chair.) 
Mr. LAUTENBERG. Mr. President, 

even if Robert Gates' intelligence as
sessments were not intentionally 
skewed, I have nagging doubts about 
whether Mr. Gates' view of the world
and particularly the Soviet Union-en
ables him to provide objective intel
ligence analysis. 

Robert Gates was a classic cold war
rior. In the not-so-distant past, his 
view of the world was driven by a belief 
that communism and the Soviet Union 
were the persistent menace threaten
ing the United States. He seems to 
have changed this outlook only reluc
tantly, and only as required by events. 

A compelling case has been made by 
my friend and colleague, Senator 
BRADLEY, and some others on the Intel
ligence Committee, that during the 
1980's Gates' intellectual tunnel vision 
on the Soviet Union kept him from rec
ognizing early on the breakup of the 
Soviet Union and the emerging threat 
posed by Iraq. A compelling case has 
been made that Robert Gates ignored 
and suppressed signs of a declining So
viet Strategic threat, .in part, because 
he was unable to shed his cold war ori
entation. 

It has been said that these views, pre
vented Robert Gates-despite the re
ceipt of new and contrary intel
ligence-from recognizing the extent 
and pace, and consequently the signifi
cance, of developments in the Soviet 
Union. It was these views that likely 

contributed to the failure of the CIA to 
accurately forecast the dissolution of 
the Soviet Union. 

That CIA failure hurt the United 
States. And we cannot afford many 
more such miscalculations. 

This Nation needs a Director of 
Central Intelligence open to new infor
mation, not one who is reluctant to 
shed outdated beliefs. We need a DCE 
with the foresight to lead the intel
ligence community through the dif
ficult and uncertain international po
litical environment of the 1990's. 

Mr. President, I do not dispute that 
Mr. Gates has some impressive quali
fications and talents. He has worked at 
the CIA or with the National Security 
Council since 1966, giving him 25 years 
experience in the intelligence commu
nity. He rose through the ranks to be
come Deputy Director for Intelligence 
and later, Deputy Director of the CIA. 
Along the way, Mr. Gates earned his 
PhD. in Russian and Soviet History. 

Yet despite these qualifications and 
experiences, I do not believe that he 
has demonstrated that he is the best 
person to be our Nation's next Director 
of Central Intelligence. For these rea
sons, I will vote against his confirma
tion. This job is simply too critical to 
our Nation's security to entrust it to 
someone about whom I have such grave 
reservations. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BOREN. Mr. President, I yield 2 
minutes to the Senator from Mis
sissippi [Mr. COCHRAN]. 

The PRESIDING OFFICER. The Sen
ator from Mississippi is recognized for 
2 minutes. 

Mr. COCHRAN. Mr. President, I 
thank the distinguished manager for 
yielding me this time. · 

Mr. President, the selection of Rob
ert Gates to be Director of the Central 
Intelligence Agency should be approved 
by the Senate. 

Chairman BOREN and Vice Chairman 
MURKOWSKI worked very hard to ensure 
that Robert Gates' qualifications were 
carefully and fairly reviewed by the In
telligence Committee. I applaud them 
for the efforts they made to address all 
the important questions that were 
raised about this nomination. 

They have examined intelligence 
management, and its decisionmaking 
process, under a microscope, and in ad
dition to making a decision that the 
candidate is eminently suitable, they 
have made determinations about the 
managerial responsibilities of the Di
rector of Central Intelligence which 
will help make the service of this Di
rector more effective as well as com
patible with the responsibility of co
operating with the Congress as it exer
cises its oversight duties. 

A strong vote in favor of this nomi
nee will also be evidence of the willing
ness of this Senate to cooperate with 
the administration in the development 

of an intelligence-gathering policy that 
serves our Nation's security interests. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BRADLEY. Mr. President, I yield 
10 minutes to the distinguished Sen
ator from Connecticut. 

The PRESIDING OFFICER. The Sen
ator from Connecticut is recognized for 
10 minutes. 

Mr. DODD. I thank you, Mr. Presi
dent, and let me thank our colleague 
from New Jersey, as well. 

Mr. President, let me begin by ex
pressing my admiration for Senator 
BOREN and the members of the Intel
ligence Committee for the tremendous 
amount of time and effort they have 
spent in reviewing this nominee. 

In fact, I believe that the report they 
have prepared, containing some 225 
pages, Mr. President, stands as a trib
ute to the thorough job done by the In
telligence Committee in examining 
this nomination. Its 225 pages certainly 
serve to catalog and review the charges 
and countercharges associated with the 
nomination of Robert Gates. Together 
with the committee's hearing record, it 
is hard to believe that any stone has 
been left unturned. Indeed, Chairman 
BoREN and the members of the Senate 
Intelligence Committee ought to be 
commended, as I said a moment ago, on 
a job well done, especially so given the 
contentious and controversial nature 
of this nomination. 

So, the committee report provides us 
with the road map, a direction finder, 
if you will, to help ferret out the facts. 
It is certainly not an easy task, to be 
sure. And that is the second reason, I 
suppose, for asking my colleagues to 
consider the committee report. It is 
really, in a sense, the other side of the 
coin, or flip-side of a thorough and 
complete investigation. 

Here is how the committee report de
scribed the effort: 

By any standards, the consideration of this 
nomination was the most thorough and com
prehensive of any nomination ever received 
by the committee. Thousands of documents 
were reviewed; hundreds of witnesses were 
interviewed. The nominee testified for 4 full 
days in open and closed session, responding 
to almost 900 questions. Written responses 
were submitted to almost 100 additional 
questions. 

Mr. President, the obvious question 
for this Senate, and I believe for this 
body, is why was it necessary, in fact, 
to conduct such a comprehensive inves
tigation? Why was it necessary, in fact, 
to review thousands of documents and 
interview hundreds of witnesses? Why 
was it necessary to raise so many ques
tions and to follow up with so many ad
ditional questions? Why was it nec
essary to pursue, in fact, a process that 
was largely unprecedented in the an
nals of the Intelligence Committee? 

Mr. President, I believe that the 
short answer is baggage, in the sense 
the Gates nomination carries with it a 
great deal of that baggage. All in all, 
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there were more than 200 pages' worth 
just in the report alone. Shifting 
through it is not an easy task, nor a 
pleasant one. 

After reviewing the material and 
talking to members of the committee 
and my colleagues, I am drawn to the 
conclusion, Mr. President, that we can 
and must do better. 

Perhaps for the very reason that oth
ers have found Mr. Gates to be the 
right man in the right place at the 
right time, I am convinced, certainly 
at this point anyway, that Mr. Gates is 
the wrong man in the wrong place at 
the wrong time. I admit, Mr. President, 
this is a pretty harsh judgment. But 
anything less, in my view, would be 
shadowboxing with the truth. 

As we look at this nomination, hon
esty requires us to say that Mr. Gates 
appears to fall short of the mark. Or at 
a minimum, in different areas, there 
are sufficient areas of doubt to suggest 
that confirmation in this case would 
raise unnecessary risks. 

First, Mr. President, there is the 
ever-present taint of the Iran-Contra 
affair, and the issue of whether or not 
Mr. Gates knew or did not know about 
the sales of arms to Iran and diversion 
of funds to the Contras. As more and 
more information has come out, Mr. 
President, particularly in recent 
months, and particularly with respect 
to the CIA's involvement, I find it very 
difficult to believe-very difficult to 
believe-that Mr. Gates was unin
formed about this matter, and that he 
subsequently did not mislead the Con
gress on it. 

Second, Mr. President, there are a 
host of serious questions about Mr. 
Gates' willingness to slant the Agen
cy's findings for the purpose of playing 
to the ideological proclivities of his su
periors, while at the same time serving 
to advance his own career goals. The 
charges and allegations that have been 
made by any number of intelligence 
analysts cannot be dismissed simply as 
sour grapes or office politics. I am fa
miliar with both, as I think most of my 
colleagues are. What we saw before the 
Intelligence Committee goes far be
yond the petty differences that occur 
daily in any large organization. 

Third, there are interrelated issues of 
poor judgment, policymaking, and po
litical bias. In the not-too-distant past, 
Mr. President, Mr. Gates unfortunately 
engaged in all three. Claims that the 
Soviets were targeting the Panama 
Canal, a clear case of poor judgment. 
Calls for direct United States military 
action against the Sandinista govern
ment in Nicaragua, a clear case of pol
icymaking. And denials until the very 
end about major changes taking place 
in the Soviet Union and throughout 
Eastern Europe, a clear case, Mr. Presi
dent, of political bias. 

While all of these matters are trou
blesome, I want to underscore my con
cerns about Mr. Gates' willingness, if 

not eagerness, to play the role of pol
icymaker and policy advocate. To my 
mind, nothing in the record provides 
stronger evidence of this than the 
Gates memo on Nicaragua of December 
14, 1984, to William Casey. I ask unani
mous consent that a copy of this memo 
be printed in the RECORD at the conclu
sion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. DODD. Mr. President, keep in 

mind that the CIA's mandate does not 
extend to the policymaking area. 

In fact, in testimony before the Intel
ligence Committee, Mr. Gates said: 

I believe the Director of Central Intel
ligence should stay out of policy matters. 
* * * And I think he should keep his hands 
clean in terms of making policy rec
ommendations or getting deeply engaged in 
policy discussions. * * * His role in those 
meetings should be to make sure that the in
formation they are discussing is as accurate 
as we can make it. 

Mr. President, this memo, dated De
cember 1984, was written at a time 
when Mr. Gates was Deputy Director of 
Intelligence. The Deputy Director of 
Intelligence is the head of analysis and 
production, a person who collects facts 
and presents them to his superiors. 
This memo hardly includes any facts at 
all. Basically, it is a campaign speech 
that was given at that time. And, 
frankly, there are some chilling rec
ommendations that, had they been fol
lowed, Mr. President, I think the pic
ture that we see in Central America 
today would be vastly different and 
devastating one. 

This memorandum recommended di
rect United States air strikes against 
Nicaragua only 2 months after this 
Congress had passed the so-called Bo
land II amendment which expressly 
prohibited the use of United States 
moneys for the purpose of supporting 
military or paramilitary operations 
against Nicaragua. The American peo
ple had spoken. The statutes, the laws 
were there, and here we have a rec
ommendation for direct air strikes. 
Had that occurred, today the possibili
ties of democracy throughout Central 
America would not be on the horizon. 
In fact, I do not think you would have 
had a free and fair election in Nica
ragua at all. 

It was, in my view, a very illogical 
recommendation, a very ideological 
speech and, frankly, recommendations 
that I think could have been devastat
ing for this country had they been fol
lowed. 

The main responsibility, as we all 
know or should know in this body, of 
the Director of Central Intelligence is 
to fulfill the Agency's mandate and re
main above interagency policy battles. 
Perhaps former CIA Director Richard 
Helms said it best, "The Director of 
the CIA is supposed to keep the game 
honest." 

I agree with the Helms view. And be
cause I to, I have strong differences 

with Mr. Gates about the Agency's 
proper role in the bureaucracy. This is 
why I ask my colleagues to examine 
carefully the December 1984 memo. 
Clearly, it is not a balanced, dis
passionate, and well-honed analytical 
piece. On the contrary. It is a highly 
partisan assessment, with startling 
United States policy recommendations, 
with respect to Nicaragua. At the same 
time, much of the language and phrase
ology used by Mr. Gates suggest that 
one of his primary purposes was to play 
to the ideological fantasies of Mr. 
Casey. 

But perhaps the most disquieting as
pect of this memo is its call to arms. 
Mr. Gates argues for direct United 
States military involvement, begin
ning with air strikes on selected Nica
raguan military targets. Additionally, 
he recommends increased military sup
port for the Contra forces and other 
forms of assistance for a Nicaraguan 
Government in exile. 

Had those recommendations been fol
lowed, as I said a moment ago, Central 
America today would be inflamed, ab
solutely inflamed. 

What makes all this so disturbing 
and disquieting is these recommenda
tions were made, as I said, 2 months 
after the law of this land said that 
there should be no United States mon
eys spent in support of military activi
ties against Nicaragua. And yet this 
memo does not even point out to the 
Director of the Central Intelligence 
that such a law was on the books, and 
that it would prohibit the very policy 
direction he was proposing. 

I find that deeply disturbing, Mr. 
President. 

Mr. President, any administration is 
only as good as the people who are em
ployed by it, particularly the high
level managers, administrators, and di
rectors. They set the tone and drift, re
gardless of the agency or the organiza
tion. It goes without saying, the qual
ity of the product depends on the qual
ity of the people. 

This country is extremely fortunate; 
our people are a national treasure. The 
gifted and talented swell our ranks. In
dividuals of national stature, with 
sound and secure reputations, are 
available for public service. The CIA 
deserves such a person. It deserves the 
very best. So too does the American 
public, the people who pay the bill. 

For these reasons, Mr. President, I 
believe the United States Senate 
should reject the nomination of Mr. 
Robert M. Gates to be Director of 
Central Intelligence. 

ExlnBIT1 
DECEMBER 14, 1984. 

Memorandum for: Director of Central Intel
ligence. 

From: Deputy Director for Intelligence. 
Subject: Nicaragua. 

1. It is time to talk absolutely straight 
about Nicaragua. To recap where we are: 

Based on all the assessments we have done, 
the Contras, even with American support, 
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cannot overthrow the Sandinista regime. 
Whatever small chance they had to do that 
has been further diminished by the new 
weaponry being provided by the Soviets and 
Cubans. 

The Soviets and Cubans are turning Nica
ragua into an armed camp with military 
forces far beyond its defensive needs and in a 
position to intimidate and coerce its neigh
bors. 

The Nicaraguan regime is steadily moving 
toward consolidation of a Marxist-Leninist 
government and the establishment of a per
manent and well armed ally of the Soviet 
Union and Cuba on the mainland of the 
Western Hemisphere. Its avowed aim is to 
spread further revolution in the Americas. 

The FDN has been denied American assist
ance. Without further assistance by Feb
ruary, all the information we have suggests 
the Contras are going to begin heading into 
Honduras. The Hondurans will then be faced 
with some 12,500 armed fighters (whom the 
Hondurans see as closely allied with Alvarez, 
thereby potentially unsettling Honduras it
selO. 

Flight of the Contras into Honduras will be 
followed not only by their families but pre
sumably by a second wave of refugees and 
others who, seeing abandonment of Amer
ican efforts to force the Sandinistas to alter 
their regime, will see the handwriting on the 
wall, determine that their personal futures 
are in peril and leave the country. It is alto
gether conceivable that we could be looking 
at an initial refugee wave from Nicaragua 
over the first year of 150,000 to 200,000 people 
(the families of the Contras alone could ac
count for 50,000). 

Failure of the United States to provide fur
ther assistance to the resistance and collapse 
of the Contra movement would force Hon
duras to accommodate to the Nicaraguan re
gime. One result of this would be the com
plete reopening of the channels of arms sup
port to the Salvadoran insurgency, thereby 
reversing the progress made in recent 
months. 

These unsettled political and military cir
cumstances in Central America would un
doubtedly result in renewed capital flight 
from Honduras and Guatemala and result in 
both new hardship and political instability 
throughout the region. 

2. These are strong assertions but our re
search as well as the reports of our people on 
the spot (for example our GOS in Honduras) 
make it possible to substantiate each of the 
above points. 

3. What is happening in Central America in 
many ways vividly calls to mind the old saw 
that those who forget the past are con
demned to repeat it. 

In 1958-60 we thought that we could reach 
some sort of an accommodation with Castro 
that would encourage him to build a plural
istic government in Cuba. We have been try
ing to do the same thing with the Nica
raguans, with the same success. 

In Vietnam, our strategy consisted of a se
ries of measures applied very gradually and 
over a long period of time. With each step of 
new US involvement the gradual approach 
enabled the enemy to adjust to each new 
turn of the screw so that by the end of the 
war, even in the face of the most severe 
bombing, the Vietnamese had developed 
enormous tolerance. Half measures, half
heartedly applied, will have the same result 
in Nicaragua. 

In 19'75, the United States President an
nounced that American assistance to UNITA 
in Angola was in the national interest of the 
United States and strongly urged the Con-

gress to support military assistance to that 
group. The Congress turned it down, thereby 
not only proving that the United States 
would not involve itself in any significant 
way in the Third World to combat the Soviet 
subversion and activity but, moreover, that 
the Congress could effectively block any 
moves the President did wish to make. The 
Boland Amendment and the cutoff of aid to 
the Contras is having the same effect again, 
showing the Soviets and our Third World 
friends how little has changed in nine years, 
even with a President like Ronald Reagan. 

In a variety of places, including Vietnam, 
negotiations in effect became a cover for the 
consolidation and further expansion of Com
munist control. While they might observe 
whatever agreements were reached for the 
first weeks or as long as American attention 
(particularly media attention) was focused 
on the situation, they knew they could out
last our attention span. Usually within a rel
atively short period of time they were openly 
violating whatever agreements had been 
achieved. 

4. The truth of the matter is that our pol
icy has been to muddle along in Nicaragua 
with an essentially half-hearted policy sub
stantially because there is no agreement 
within the Administration or with the Con
gress on our real objectives. We started out 
justifying the program on the basis of cur
tailing the flow of weapons to El Salvador. 
Laudable though that objective might have 
been, it was attacking a symptom of a large 
problem in Central America and not the 
problem itself. 

5. It seems to me that the only way that 
we can prevent disaster in Central America 
is to acknowledge openly what some have ar
gued privately: that the existence of a Marx
ist-Leninist regime in Nicaragua closely al
lied with the Soviet Union and Cuba is unac
ceptable to the United States and that the 
United States will do everything in its power 
short of invasion to put that regime out. 
Hopes of causing the regime to reform itself 
for a more pluralistic government are essen
tially silly and hopeless. Moreover, few be
lieve that all those weapons and the more to 
come are only for defense purposes. Only 
when we acknowledge what the objective is 
in Central America, can we begin to have 
any kind of rational discussion on how to 
achieve it. As long as one maintains the fig 
leaf of curtailing the flow of arms to El Sal
vador, all other efforts can easily be politi
cally dismissed. 

6. Once you accept that ridding that Con
tinent of this regime is important to our na
tional interest and must be our primary ob
jective, the issue then becomes a stark one. 
You either acknowledge that you are willing 
to take all necessary measures (short of 
military invasion) to bring down that regime 
or you admit that you do not have the will 
to do anything about the problem and you 
make the best deal you can. Casting aside all 
fictions, it is the latter course we are on. 
Even new funding for the Contras, particu
larly in light of the new Soviet weaponry, is 
an inadequate answer to this problem. The 
Contras will be able to sustain an insurgency 
for a time but the cost and the pain will be
come very high and the resistance eventu
ally will wither. Any negotiated agreement 
simply will offer a cover for the consolida
tion of the regime and two or three years 
from now we will be in considerably worse 
shape than we are now. 

WHAT TO DO 

7. The alternative to our present policy
which I predict ultimately and inevitably is 
leading to the consolidation of the Nica-

raguan regime and our facing a second Cuba 
in Central America-is overtly to try to 
bring down the regime. This involves a mus
tering of political force and will, first of all 
within the Administration, and second with 
the Congress, that we have not seen on any 
foreign policy issue (apart from our defense 
rearmament) in many years. It seems to me 
that this effort would draw upon the follow
ing measures: 

Withdrawal of diplomatic recognition of 
the regime in Managua and the recognition 
of a government in exile. 

Overt provision to the government in exile 
of military assistance, funds, propaganda 
support and so forth including major efforts 
to gain additional support in international 
community, including real pressure. 

Economic sanctions against Nicaragua, 
perhaps even including a quarantine. These 
sanctions would affect both exports and im
ports and would be combined with internal 
measures by the resistance to maximize the 
economic dislocation to the regime. 

Politically most difficult of all, the· use of 
air strikes to destroy a considerable portion 
of Nicaragua's m1litary buildup (focusing 
particularly on the tanks and the heli
copters). This would be accompanied by an 
announcement that the United States did 
not intend to invade Nicaragua but that no 
more arms deliveries of such weapons would 
be permitted. 

8. These are hard measures. They probably 
are politically unacceptable. But it is time 
to stop fooling ourselves about what is going 
to happen in Central America. Putting our 
heads in the sand will not prevent the events 
that I outlined at the beginning of this note. 
Can the United States stand a second Cuba 
in the Western Hemisphere? One need only 
look at the difficulty that Cuba has caused 
this country over the past 25 years to answer 
that question. 

9. The fact is that the Western Hemisphere 
is the sphere of influence of the United 
States. If we have decided totally to abandon 
the Monroe Doctrine, if in the 1980's taking 
strong actions to protect our interests de
spite the hail of criticisms is too difficult, 
then we ought to save political capital in 
Washington, acknowledge our helplessness 
and stop wasting everybody's time. 

10. Without a comprehensive campaign 
openly aimed at bringing down the regime, 
at best we somewhat delay the inevitable. 
Without US funding for the Contras, there
sistance essentially will collapse over the 
next year or two. While seeking funding from 
other countries to the Contras could help for 
a time, it is essential to recognize that al
most as important as the money is the fact 
of the United States support both from an 
economic and political standpoint. Some
how, knowing that Taiwan, South Korea and 
Singapore are behind you does not carry the 
same weight. Economic sanctions surely 
would have a significant impact in the ini
tial months, but unless accompanied by a 
broad range of other actions this impact will 
diminish over time and we will find our
selves with a Nicaragua even more closely 
attached to the Soviet Union and Cuba than 
we have now. 

11. All this may be politically out of the 
question. Probably. But all the cards ought 
to be on the table and people should under
stand the consequences of what we do and do 
not do in Nicaragua. Half measures will not 
even produce half successes. The course we 
have been on (even before the funding cut
oro-as the last two years suggest-will re
sult in further strengthening of the regime 
and a Communist Nicaragua which, allied 
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with its Soviet and Cuban friends, will serve 
as the engine for the destabilization of 
Central America. Even a well funded Contra 
movement cannot prevent this; indeed, rely
ing on and supporting the Contras as our 
only action may actually hasten the ulti
mate, unfortunate outcome. 

ROBERT M. GATES. 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

Mr. MURKOWSKI. Mr. President, I 
yield 2 minutes to the Senator from 
Virginia. 

Mr. WARNER. I thank the distin
guished manager. Could he give me 81/2 

minutes? 
Mr. MURKOWSKI. I yield 81/2 minutes 

to the Senator. 
The PRESIDING OFFICER. The Sen

ator is recognized for 3lh minutes. 
Mr. NUNN. Mr. President, would the 

Senator yield me about 31h minutes? 
Mr. MURKOWSKI. I am happy to 

yield to my friend from Georgia 31/2 
minutes. 

The PRESIDING OFFICER. The Sen
ator from Georgia is recognized for 31h 
minutes. 

Mr. WARNER. Mr. President, I spoke 
on the Senate floor yesterday in strong 
support of this nomination. Today I 
rise to include in the RECORD a chapter 
of history, a chapter which covers the 
turning point in the relations between 
the CIA and the Congress. 

This chapter of history was prepared 
by our colleague, Mr. MOYNIHAN, who 
at the time covered by this particular 
documentation was the vice chairman 
of the Senate Select Committee on In
telligence, and our distinguished 
former colleague, Senator Goldwater, 
was the committee chairman. The his
tory was carefully prepared by Mr. 
MOYNmAN drawing on his memory of 
the facts at that time, and indeed by a 
number of relevant documents which 
will be brought to light for the first 
time. 

In looking at the role of the Director 
of the CIA in dealing with the Con
gress, Mr. MOYNmAN addresses the 
issue of the mining of certain Nica
raguan harbors and the subsequent pro
tests in April 1984 by then Chairman 
Goldwater that the Intelligence Sub
committee had not, I repeat not, been 
properly and fully informed of the ac
tion. Senator Goldwater's steadfast 
diligence throughout this period was 
critical in keeping the Congress in
formed. 

I feel Senator MOYNmAN's comments 
and accompanying documents go a long 
way in outlining the decisive role that 
our former colleague, the distinguished 
Senator from Arizona, played, and that 
it was also the turning point in the re
lationship between the Congress and 
the CIA. 

This morning's Washington Post con
tained an editorial that carried the fol
lowing quote: "Unquestionably," relat
ing to Gates, "he has the knowledge of 
the machinery and the confidence of 
the President to do that job." 

I addressed that point yesterday in 
some detail, Mr. President. The edi
torial further provides: 

He also promises to be faithful to the im
peratives of honest consultation with the 
Congress. Such consultation is designed pre
cisely to diminish the chances that abuses of 
secret power, in operations or analysis, could 
recur. 

That is the essence of this very im
portant chapter of history prepared by 
Mr. MOYNIHAN, which he disclosed to 
our committee during the course of the 
Gates hearing, and it is my privilege to 
point it out on behalf of Mr. MOYNIHAN 
and our former colleague, Senator 
Goldwater. 

I ask unanimous consent that the 
full text of Senator MOYNlliAN's memo
randum be printed in the RECORD and, 
further, that the full text of the edi
torial of today's Washington Post also 
be printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
Washington, DC, October 1, 1991. 

MEMORANDUM FOR SENATOR WARNER 

At the opening day of the Gates hearings I 
was allowed to make a brief statement re
garding the insensate overestimate, as I see 
it, of the size of the Soviet economy which 
the C.I.A. turned out year after year for a 
generation and more. One consequence, 
again as I see it, of overestimating the size 
of the Soviet economy by a factor of three or 
thereabouts is that we overestimated their 
global reach and the attraction of marxist 
ideology. (Recall that as late as 1986 the 
Agency was reporting that per capita GNP in 
East Germany was higher than in West Ger
many. If only the East Berliners had known!) 

At the close of my statement Senator 
Bradley asked if I would recall for the Com
mittee the events surrounding Senator Gold
water's protest in April1984 that the Senate 
Select Committee on Intelligence had not 
been informed of the mining of certain Nica
raguan harbors in the manner prescribed by 
the Intelligence Oversight Act of 1980. 

I responded in summary detail-the Com
mittee was waiting to hear Mr. Gates-but 
made one point which clearly caught your 
attention. Senator Goldwater, I said, had 
been subjected to a disinformation campaign 
by the Central Intelligence Agency. Later 
you asked if I would provide you with more 
details that you might place in the hearing 
record. 

First, a word about the term itself: 
disinformation. You will not find it in the 
Webster's Third New International Diction
ary. Nor Safire's. It is a term of tradecraft. 
I fathom it from experience in the field; you 
from experience of command. And yet it is 
not easy to explain. I think of the Hebrew 
phrase "ha mayvin yavin:" those who under-
stand, understand. The essence of 
disinformation is not mere lying. 
Disinformation is designed to confuse; to 
muddle. Understandably, it will be found in 
the most authoritative Russian language 
dictionary, that of the Soviet Academy of 
Sciences, which defines dezinformatsiya as 
"a false, inaccurate announcement with the 
aim of confusing someone." Disinformation 
distracts. If for example you wish to conceal 
one set of facts; you try to get a big argu
ment going about a wholly different set of 
facts. 

A final introductory note. The term 
disinformation as applied to the miJling of 
the Nicaraguan harbors was first proposed to 
me in a 1988 letter (attached as Appendix 1) 
from Robert R. Simmons, who, at the time of 
these events, had been Majority Staff Direc
tor of the SSCI. He wrote: 

" ... in 1984 the Agency engaged in what 
can only be called a domestic disinformation 
campaign against the U.S. Congress in which 
they alleged that the SSCI and the HPSCI 
has been fully briefed on the harbor mining 
program. This campaign has resulted in 
widely held misconceptions about these 
events-misconceptions that have grown 
over time to the point of being accepted as 
the truth. For example, Scott Breckinridge' 
book titled "The CIA and the U.S. Intel
ligence System" states "the fact is the mem
bers were told, and only one of them seems 
to have reached to the point." To hear, now, 
that the Agency claims the President did not 
know of these events before the fact does not 
surprise me. Sometimes I wonder if even 
they know what the truth of the matter 
was." 

Now to the facts, which are really quite 
simple and are fully set forth in Senator 
Goldwater's1988 autobiography. 

The essence of the various statutes con
cerning congressional oversight of intel
ligence as regards important covert activi
ties is that the intelligence committees be 
informed in advance. The Intelligence Over
sight Act of 1980 states the Committees will 
be kept "fully and currently informed" of all 
intelligence activities including any "signifi
cant anticipated intelligence activity." Each 
covert operation was to be considered per se 
a "significant anticipated intelligence activ
ity." There were to be exceptions in cases of 
the utmost sensitivity, as, for example, the 
attempted rescue of our hostages in Iran in 
1980, but these were well understood. 

By the early 19808 the arrangement was 
working well. Senator Goldwater was then 
Chairman of the Committee; I was Vice 
Chairman. We spent an ungodly amount of 
time being briefed, but had no complaints. 
Then in early April 1984 Senator Goldwater 
learned from the Wall Street Journal that in 
early January the C.I.A. had been directly 
involved with the mining of certain Nica
raguan harbors. He was thunderstruck. Try 
to be clear at this point. It was never any se
cret that Nicaraguan harbors were being 
mined. For all I know the fact was published 
in Notice to Mariners, or whatever it was we 
used to call that bulletin. But the assump
tion was that the contras had done, were 
doing it. In Senator Goldwater's view, as he 
would shortly state in a letter to William J. 
Casey, this was an "act of war", an act "vio
lating international law". By any under
standing this qualified as a "significant an
ticipated intelligence activity"! And we had 
not been told in advance. Senator Goldwater 
was over his disbelief; he was now, as he 
wrote to Casey, plain "pissed off". 

The letter (attached as Appendix 2) leaked 
to the Washington Post. Whereupon the 
disinformation campaign began. The essence 
of the campaign was to establish that the 
Committees had been briefed. After the min
ing had occurred. True enough. Senator 
Goldwater wrote to Casey on April 9, the 
Post printed the letter April 11. On April 12 
in an address at the Naval Academy, Robert 
McFarlane stated that "every important de
tail'' of the mining operation ''was shared in 
full with the proper Congressional oversight 
committees." On April 13 Casey (with ad
vance notice to selected journalists) cir
culated, over his own signature, a memoran
dum to CIA employees which concluded: 
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"We have fully met all statutory require

ments for notifying our intelligence over
sight committees of the covert action pro
gram in Nicaragua. This agency has not only 
complied with the letter of the law, but with 
the spirit of the law as well." 

A spring recess had begun, and Senator 
Goldwater had left the country to visit Tai
wan. As Vice Chairman, I had the deck, as 
you would say. (The Senate Select Commit
tee on Intelligence is singularly bipartisan. 
In the absence of the Chairman, for example, 
the Vice Chairman presides at Committee 
meetings.) I learned of Mr. McFarlane's 
speech the next day, April 13. In a taped 
interview with John Martin of ABC tele
vision I announced that I would resign as 
Vice Chairman. This interview was shown on 
"This Week With David Brinkley" that Sun
day, April 15. 

The week that followed was not one I 
would wish to live through again. The best 
journalists were skeptical, the hardest edito
rialists were derisive. The news was filled 
with details of the Agency briefings-post
mining briefings-and of individual members 
of the Congress who had energetically in
formed themselves of all the details, even as 
the Chairman and Vice Chairman had unac
countably, or perhaps predictably, failed in 
their elemental duty. 

Senator Goldwater return; adamant. The 
CIA, having won the public debate, now de
cided to close the matter with a private apol
ogy. On April 25 Director Casey sent a hand
written note of apology to Senator Gold
water. The next day, April 26, he appeared 
before the committee in the dome and apolo
gized, you might say, in secret. After this 
meeting the Committee had to issue its own 
statement which said: 

"[T]he Committee agreed that it was not 
adequately informed in a timely manner of 
certain significant intelligence activity in 
such a manner as to permit the Committee 
to carry out its oversight function. The Di
rector of Central Intelligence concurred in 
that assessment." 

The Committee's report on this matter is 
attached as Appendix 3.) Soon an apology ar
rived from McFarlane on White House sta
tionary stamped Confidential. 

But where were we to go to get our reputa
tions back? Nowhere. The press was tired of 
the subject. No one-no one-ever got our 
point that the issue was that we had not 
been informed in advance. No one ever fig
ured out that Senator Goldwater would have 
told the Agency that they could not mine 
the harbors of a nation with which we had an 
extant Treaty of Friendship, Commerce and 
Navigation. He did not have the authority to 
stop them, but he could have picked up the 
telephone and asked for President Reagan. 

Robert McFarlane subsequently testified 
before the Iran-Contra Committee on May 12, 
1987 as follows: 

Mr. SARBANEB. Did you know about the 
mining of the Nicaraguan harbor? 

Mr. MCFARLANE. Yes, sir. 
Mr. SARBANEB. Did you think that should 

have been consulted with the Intelligence 
Committees? 

Mr. MCFARLANE. Yes, sir. 
Mr. SARBANES. It wasn't done. 
Mr. MCFARLANE. No, sir. 
Senator Goldwater was not intimidated; he 

is of a different stuff from most. But the 
Senate was at very least silenced. The power 
of the Agency is pervasive in this town. Con
sider the number of news stories that begin: 
"Intelligence sources say. . . . " Guess which 
"Intelligence sources". The debts too numer
ous; the compromises just possibly compiled, 
computerized. 

And so, there was no Senate motion of cen
sure. No news analysis, editorial asking: 
"Hey, what does it mean that the D.C.!. 
"apologized profoundly" to the Senate Intel
ligence Committee-in secret? Had he mis
informed-disinformed-the rest of us but is 
keeping that a secret? Nothing. Silence. 

One last detail. Iran-Contra started here. 
Money for the insurrection was cut off; had 
to be got elsewhere. The rest is a well 
enough known history. But how well ab
sorbed? I leave you with the judgement of 
Theodore Draper, who has outlined this mat
ter in "A Very Thin Line: The Iran-Contra 
Affairs." In 1987 he wrote in the New York 
Review of Books: 

"If ever the constitutional democracy of 
the United States is overthrown, we now 
have a better idea of how this is likely to be 
done." 

Respectfully, 
DANIEL MOYNIHAN. 

STONINGTON, CT, 
October 13, 1988. 

Hon. DANIEL P. MOYNIHAN, 
U.S. Senate, Washington, DC. 

DEAR SENATOR MOYNIHAN: Thank you for 
your note of October 3, 1988. I agree with you 
that Senator Goldwater has written a "won
derful book" and I have enjoyed reading it 
very much. 

Regarding Chapter 10--Spies, Secret and 
National Security, I have several thoughts 
on the two questions you posed. 

I did not think the famous "pissed off'' let
ter to Casey was "public from the first." My 
recollection is that it was to be closely held 
for the obvious political reasons. In particu
lar, I remember that Judy Eisenhower, Sen
ator Goldwater's Administrative Assistant, 
did not want me to have a copy down at the 
Committee because she saw it as a political 
bombshell. So I never had a final copy. In 
fact, I relied for many months afterward on 
what was printed in The Washington Post to 
answer questions about the letter. This is 
not to say that the letter was classified
clearly it was not. But my impression was 
that it was to be closely held, at least at the 
staff level. 

Regarding the issue of the President's 
knowledge, I remember that John McMahon 
told me the President authorized the harbor 
minings sometime in the fall of 1983. This 
was one of the reasons that we were so upset 
over these events-they had been going on 
for six months without our knowledge, and 
they had been authorized by the President! 
This was particularly galling to Senator 
Goldwater because he had been so much a 
part of President Reagan's political career. 
He felt that an important element of trust 
had been violated, and without good cause. 
His descripton of these events in the book is 
very touching, and tracks completely with 
what I remember of those days. 

I am interested that the Agency maintains 
the President did not know of the mining be
fore it took place. Logically, this does not 
make sense to me. After all, the official 
Agency position is that they briefed the 
Committee in March of 1984. If you accept 
this position, which I do not, why would they 
have briefed the Committees on so sensitive 
a covert action without receiving prior presi
dential approval in the form of a finding. Do 
they mean to say they engaged in these ac
tivities without prior presidential approval? 
If so, this seems to me to be a very serious 
matter. It raises issues of "rogue elephants." 

Also, on this subject, I have a vague recol
lection that the harbor mining operation was 
instigated in September 1983 following a 

briefing at which the President expressed his 
concern over the import of certain weapons 
and equipment to Nicaragua. The idea was 
that if fuel supplies were disrupted and ship
ping was scared away, no more equipment 
would be landed and the vehicles already in 
place would not run very far. In short, an ex
pression of presidential concern resulted in 
the proposal. Now, the President may not 
have known when each particular operation 
was to take place. But I certainly concur 
with Senator Goldwater that the President 
knew about the mining before it took place. 
He approved it in advance. 

As you recall, in 1984 the Agency engaged 
in what can only be called a domestic 
disinformation campaign against the U.S. 
Congress in which they alleged that the SSCI 
and the HPSCI had been fully briefed on the 
harbor mining program. This campaign has 
resulted in widely held misconceptions about 
these events-misconceptions that have 
grown over time to the point of being accept
ed as the truth. For example, the enclosed 
excerpt from Scott Breckinridge's book ti
tled The CIA and the U.S. Intelligence System 
states "the fact is the members were told, 
and only one of them seems to have reacted 
to the point." To hear, now, that the Agency 
claims the President did not know of these 
events before the fact does not surprise me. 
Sometimes I wonder if even they know what 
the truth of the matter was. 

Regarding local news, I have now com
pleted three years of teaching my seminar at 
Yale, and I have been asked to return in the 
spring of 1989. My course, titled "Congress 
and the U.S. Intelligence Community," has 
been oversubscribed each time it was offered 
and the students have been very flattering in 
their acceptance of me, my thoughts and my 
teaching style. While I find teaching at Yale 
to be very stimulating and lots of fun, I do 
not have a Ph.D. which means I will not be 
able to make much of a career of it. On this 
basis, I have applied to the Ph.D. Program in 
Political Science at the University of Con
necticut. I expect that I will complete my 
course work over the next 18 months, and 
then I'll write a dissertation. I have already 
started classes, and it is great fun. 

Thanks again for your note. It was great to 
hear from you. All the best. 

Sincerely, 
RoBERT R. SIMMONS. 

THE CIA AND THE U.S. INTELLIGENCE SYSTEM 
(By Scott D. Breckinridge) 

One recent example of a breakdown in 
communications involved the mining oper
ations of Nicaraguan ports in early 1984. The 
Congress was aware of a program to interdict 
the movement of arms from the Sandinista 
government in Nicaragua to the insurgents 
in El Salvador. The general U.S. program of 
opposing the communist campaign had been 
made controversial by those opposing the 
Salvadoran regime. The role given to CIA
to support the anti-Sandinista group (the 
"Contras")-was judged by some to be a form 
of illegal intervention, whereas those ap
proving of the concept considered it to be 
support for the non-Marxist forces as well as 
a chance to strengthen democratic forms in 
the area. Early in 1984 CIA was to brief the 
oversight committees in both houses on the 
entire program. The House committee was 
briefed in detail. Delays and postponements 
of the Senate briefing held up that presen
tation to the end of the first quarter of the 
year. From one point of view it was, from all 
reports, a typical detailed review of what 
was happening, where and when and how. 
After the mining became controversial some 
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senators disclaimed any knowledge of it; 
what developed, in fact, was that it had been 
reported.l Then followed complaints that the 
mining aspect of the briefing was but a small 
part of an indigestible whole. Perhaps the 
same could have been said about each seg
ment of the briefing, but the real problem is 
that this particular part flared into an issue. 

In retrospect, there is an explanation of 
why the senators felt they had not been told. 
First, they knew of the general program to 
interdict the movement of war materials 
from Nicaragua to the insurgents in El Sal
vador. It is likely that when they were told 
of the mining of the harbors from which 
arms were shipped to the insurgents in El 
Salvador, the mining seemed a logical part 
of what had been approved. Only one senator 
reacted to the point and requested additional 
briefing. Others, when approached by the 
media with the challenging question about 
violation of international law-an arguable 
point in any event-were startled and 
claimed that they knew about nothing that 
would violate international law. 

The way in which committee hearings are 
often conducted further explains the confu
sion. Those who have appeared before com
mittees have observed the occasional pre
occupation of committee members with such 
matters as draft legislation, correspondence 
to constituents, and discussions with their 
staff assistants who come to consult with 
them. A fragmented attention span can 
produce blank spaces in the consciousness of 
the committee members. The fact is that the 
members were told, and only one of them 
seems to have reacted to the point. Members 
of Congress are not known for acknowledg
ing error; the initial reactions to the news of 
the mining were never corrected. 

As such problems will not simply go away, 
the Congress must realize that a great care 
should be made to understand what it is told; 
intelligence people, for their part, must 
speak as clearly as possible to those who are 
unlikely to understand some nuances. The 
fact remains that congressional oversight is 
essential to effective operation of our gov
ernmental system. It is a responsibility of 
both Executive and Legislative branches to 
make it work as well as possible, especially 
in relation to intelligence. 

Hon. WILLIAM J. CASEY, 
Director of Central Intelligence, 

APRIL 9, 1984. 

Central Intelligence Agency, Washington, DC. 
DEAR BILL: All this past weekend, I've been 

trying to figure out how I can most easily 
tell you my feelings about the discovery of 
the President having approved mining some 
of the harbors of Central America. 

It gets down to one, little, simple phrase: I 
am pissed off! 

I understand you had briefed the House on 
this matter. I've heard that. Now, during the 
important debate we had all last week and 
the week before, on whether we would in
crease funds for the Nicaragua program, we 
were doing all right, until a Member of the 
Committee charged that the President had 
approved the mining. I strongly denied that 
because I had never heard of it. I found out 
the next day that the CIA had, with the writ
ten approval of the President, engaged in 
such mining, and the approval came in Feb
ruary! 

Bill, this is no way to run a railroad and I 
find myself in a hell of a quandary. I am 
forced to apologize to the Members of the In-

1 New York Times column, by William Satire, May 
28, 1984. 

telligence Committee because I did not know 
the facts on this. At the same time, my 
counterpart in the House did know. 

The President has asked us to back his for
eign policy. Bill, how can we back his foreign 
policy when we don't know what the hell he 
is doing? Lebanon, yes, we all knew that he 
sent troops over there. But mine the harbors 
in Nicaragua? This is an act violating inter
national law. It is an act of war. For the life 
of me, I don't see how we are going to ex
plain it. 

My simple guess is that the House is going 
to defeat this supplemental and we will not 
be in any position to put up much of an argu
ment after we were not given the informa
tion we were entitled to receive; particu
larly, if my memory serves me correctly, 
when you briefed us on Central America just 
a couple of weeks ago. And the order was 
signed before that. 

I don't like this. I don't like it one bit from 
the President or from you. I don't think we 
need a lot of lengthy explanations. The deed 
has been done and, in the future, if anything 
like this happens, I'm going to raise one hell 
of a lot of fuss about it in public. 

Sincerely, 
BARRY GoLDWATER, 

Chairman. 
(Reprinted in Daniel Patrick Moynihan's 

"Came the Revolution" (Harcourt, Brace, 
Jovanovich, 1988. pp. 178-9)) 

[Excerpt from Senate Report 98-665, Oct. 10, 
1984] 

REPORT TO SENATE ON SELECT COMMITTEE ON 
INTELLIGENCE 

Mr. Goldwater, from the Committee on In
telligence, submitted the following report: 

On April 10, 1984, in a closed session, with 
most of the Members of the Senate in at
tendance, the DCI made his first formal pres
entation to the Committee of the details of 
the mining operations and the decision-mak
ing process which led to it. Following this 
briefing, the Senate, by a vote of 84-12, 
passed a sense of the Congress resolution 
that: 

"No funds heretofore or hereafter appro
priated in any Act of Congress shall be obli
gated or expended for the purpose of plan
ning, directing, or supporting the mining of 
the ports or territorial waters of Nicaragua." 

On the same day, the Chairman of the 
Committee, Senator Goldwater, issued a 
statement which stated, among other things: 

" ... [The] Intelligence Community did 
not fully inform ... [the] Committee con
cerning mining of harbors in Nicaragua de
spite the fact that they had a legal obliga
tion to do so. 

"[The] Intelligence Authorization Act [for 
Fiscal Year 1981] amended the Foreign As
sistance Act of 1961 to require that each op
eration conducted by or on behalf of the 
Central Intelligence Agency in a foreign 
country, other than activities intended sole
ly for obtaining necessary intelligence, shall 
be considered a significant anticipated intel
ligence activity for the purpose of Section 
501 of the National Security Act of 1947 [pop
ularly referred to as the Intelligence Over
sight Act of 1980]. 

"Because the legal requirement of the law 
was not followed in this case by not briefing 
our Committee, I therefore, wrote a strong 
letter to Director Casey expressing my ex
treme displeasure. In the letter, I explained 
to Director Casey that we in Congress had 
been debating for almost two weeks whether 
we would increase funds for the Nicaraguan 
program. Since neither the Committee nor 
my staff were briefed on the substance of the 

program, I had to engage in repeated debate 
on the Senate Floor. Having discovered the 
truth of the matter, I was then placed in the 
position of having to apologize to Members 
of the Committee and the Senate. 

"I told Mr. Casey that this is no way to 
run a railroad and that it is indefensible on 
the part of the Administration to ask us to 
back its foreign policy when we don't even 
know what is going on because we were not 
briefed pursuant to the legal requirements. 
The Committee and Congress were left hold
ing the bag in this instance. And, if we are to 
support the foreign policies of this Adminis
tration then, the President and his spokes
man should let Congress and the American 
people know what is going on. 

"In effect, what I told Director Casey was 
that if plain old fashion common sense had 
been used, the type of problem we face today 
would have never happened." 

The Chairman's statement concluded by 
saying that: 

"The issues being raised now by me will 
have to be resolved to the satisfaction of my 
Committee and the Congress. Until that is 
done, I would hope and suggest that the de
bate be put on hold." 

Public debate, however, continued. On 
April 12, 1984, DCI Casey issued an "Em
ployee Bulletin" in which he asserted that 
the CIA had "fully met all statutory require
ments for notifying our Intelligence Over
sight Committees of the covert action pro
gram in Nicaragua ... [and] complied with 
the letter of the law in our 
briefings ... [and] with the spirit as well." 
On the same day, according to a press report, 
the President's National Security Advisor, 
Robert McFarlane, told the Naval Academy 
Foreign Affairs Conference, that: 

"Every important detail [of the mining] 
was shared in full by the proper Congres
sional Oversight Committees.'' 

The report said Mr. McFarlane went on to 
say that "disclosure of secret plans to speci
fied Congressional Committees 'as ... pro
vided by law,' was 'faithfully' accom
plished." 

On April 15, 1984, Senator Moynihan an
nounced his intent to resign as Vice Chair
man of the Committee, stating: 

"This appears to me the most emphatic 
way I can express my view that the Senate 
Committee was not properly briefed on the 
mining of Nicaraguan harbors with Amer
ican mines from an American ship under 
American command. 

"An employee bulletin of the Central Intel
ligence Agency issued April 12 states that 
the House Committee was first briefed on 31 
January, but the Senate Committee not 
until March 8. Even, then, as Senator Gold
water has stated, nothing occurred which 
could be called a briefing. The reference is to 
a single sentence in a two-hour Committee 
meeting, and a singularly obscure sentence 
at that. 

"This sentence was substantially repeated 
in a meeting on March 13. In no event was 
the briefing "full,'' "current," or "prior" as 
required by the Intelligence Oversight Act of 
1980--a measure I helped write. If this action 
was important enough for the President to 
have approved it ... it was important 
enough for the Committee to have been 
informed ... [before implementation]. 

"In the public hearing on the confirmation 
of John J. McMahon as Deputy Director of 
Central Intelligence, I remarked that with 
respect to intelligence matters the "over
sight function necessarily involves a trust 
relationship between the Committee and the 
Community because we cannot know what 
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we are not told and therefore must trust the 
leaders of the Community to inform us." 

"I had thought this relationship of trust 
was securely in place. Certainly the career 
service gave every such indication. Even so, 
something went wrong, and the seriousness 
of this must be expressed." 

On April 26, the Committee held a closed 
meeting with DCI Casey at which he 
"apologize[ d) profoundly." Following the 
meeting, the Committee issued the following 
statement: 

"The Senate Select Committee on Intel
ligence met on April 26 to review the events 
that let to the mining of Nicaraguan harbors 
and attacks on Nicaraguan ports. At the con
clusion of this review, the Committee agreed 
that it was not adequately informed in a 
timely manner of certain significant intel
ligence activity in such a manner as to per
mit the Committee to carry out its oversight 
function. The Director of Central Intel
ligence concurred in that assessment." 

[From the Washington Post, Nov. 5, 1991] 
THE GATES CONFffiMATION 

It is hard to recall a presidential nominee 
of any sort whose work performance and 
style was ever dissected so closely as Robert 
Gates's-and this in a supposedly secret 
agency. Yet it seems unfair to judge him 
strictly on the basis that he acted wisely in 
one instance, unwisely in another. Whose 
work product could stand up under that sort 
of scrutiny? Once demystified, as Sen Wil
liam Cohen observed on the op-ed page yes
terday, intelligence analysis turns out to be 
not nearly so much a quest for absolute 
truth as a struggle to prevail within a thor
oughly human, bureaucratic and, yes, nec
essarily political environment. The CIA it
self turns out to be much more a part of 
Washington and the larger political society 
than many understood. 

In a thousand battles, sometimes Mr. 
Gates showed good sense and maturity and 
sometimes not. There is no question but 
that, promoted early, he often stepped on 
toes. The latter-day politicization some
times less of analysis than of the analysis of 
analysis complicates scoring. But our judg
ment is that he was battling and learning at 
the same time. In his several White House 
assignments, he was learning some more. 

Even those who feel he did not learn 
enough, however, have tended to move to a 
second front. Do not the scars that Mr. Gates 
inflicted and incurred at CIA disable him 
from leading American intelligence into a 
new era? Attentive outsiders and some brave 
insiders who took their careers into their 
hands testified that in this crucial category 
of leadership he falls short. 

It seems to us, however, that the scars are 
a mark not only of a formidable experience 
but of a visible chastening. Mr. Gates is now 
publicly committed to reform. He means to 
manage the CIA to meet the changing re
quirements of the post-Cold War era. Un
questionably he has the knowledge of the 
machinery and the confidence of the presi
dent to do that job. He also promises to be 
faithful to the imperatives of honest con
sultation with Congress. Such consultation 
is designed precisely to diminish the chances 
that abuses of secret power, in operations or 
analysis, could recur. 

Grave questions have been raised about 
Mr. Gates. He has made his own confessions 
of error and misjudgment. But these do not 
amount in our view to a showing that he is 
unqualified. On the contrary, there is much 
evidence that-as an analyst, as a manager, 
as one who knows the ways of the consumers 

of intelligence as well as the producers-he is 
qualified. He seems to us a reasonable choice 
to be George Bush's director of intelligence. 

Mr. MOYNIHAN. I simply want to 
say to my friend from Virginia, that it 
was characteristically gallant of him 
to want to make part of this debate the 
record of a hugely unfortunate set of 
events in the early spring of 1984 when 
Barry Goldwater, then chairman of the 
Select Committee, stated that the 
committee had not been informed of 
the agency's participation in the min
ing of Nicaraguan harbors. He said this 
was an act of war, a violation of inter
national law. 

There followed, as I suggested to the 
committee on the occasion of the open
ing day of the nomination hearings in 
response to a question from the Sen
ator from New Jersey, that what fol
lowed was a disinformation campaign 
directed against Barry Goldwater. I 
was vice chairman at the time. It was 
said all over this town that he had in
deed been informed, but had forgotten. 
The suggestions, the insinuations, at
tained the level of viciousness. They 
worked in the press, and they would 
have worked in the Senate had it been 
a lesser man than Barry Goldwater, 
who was not about to be lied about. 

And the day came when the Director, 
in a closed meeting in the Dome, apolo
gized. The day came when the National 
Security Adviser, who had been duped, 
I think, into participating in this cam
paign against Senator Goldwater, sent 
a letter of apology, marked "Confiden
tial." 

But the matter is not over. An em
ployee bulletin which impugned Barry 
Goldwater's name, given out to all the 
members of the agency at the time, has 
never been retracted. It falsely stated 
that the committee had been fully 
briefed and that the agency had com
plied with the letter and the spirit of 
the law. The Director acknowledged 
privately this was not true, but the 
bulletin was not retracted. 

The agency employees are owed an 
apology. They were told something not 
so about the Senate. And I am happy 
that I can report to the Senate that 
Mr. Gates came to see me on the 7th of 
October and said that if confirmed he 
would look into this matter, an impor
tant fact. An injustice to the Senate 
and to a great man that needs to be put 
straight will be put behind us. 

Mr. WARNER. Mr. President, if I 
might just acknowledge again my 
pleasure in associating myself with the 
distinguished Senator from New York, 
at long last making public this vital 
part of the record in the history of the 
CIA and one of our distinguished col
leagues. 

Mr. NUNN. Mr. President, during the 
Intelligence Committee's deliberation 
of this nomination, I indicated that I 
had reservations about it. I noted my 
concern about the signal it would send 
to the men and women in the intel-

ligence community about how one gets 
to the top in this town. Mr. President, 
I still have some of these reservations. 
I also noted my concern over the CIA's 
inadequate response to questions I had 
submitted. The latter concern has been 
eased, although not completely and the 
CIA has now made a reasonable effort 
to reply to my inquiries, and they are 
continuing to endeavor to do that. 

I believe that there are four issues 
that have to be considered in this nom
ination: First, Mr. Gates' relationship 
to the Iran-Contra operation; second, 
the charge of politicization in the man
agement of intelligence analysis; third, 
Congressional oversight; and Fourth, 
the proper way to address the future of 
the CIA in a changed world, the latter 
being the strongest consideration, in 
my view. 

The Intelligence Committee carefully 
examined the available evidence re
garding Mr. Gates' relationship to the 
Iran-Contra operation. There are 
grounds for concern over Mr. Gates' in
ability to recall warnings of possible 
diversion of funds and over his lack of 
aggressiveness in following up various 
indications of impropriety. 

Nonetheless, on the basis of the evi
dence before the committee, he does 
not appear to have been aware of any 
CIA impropriety or of the diversion of 
profits from arms sales to aid the 
Contras. Moreover, in his opening tes
timony before the committee, he ac
knowledged that he should have taken 
more seriously the possibility of im
propriety or wrongdoing and should 
have pursued this possibility more ag
gressively. 

Before looking at the management of 
intelligence analysis, I believe it is im
portant to note that allegations of 
politicization are not new. They have 
plagued the CIA for several decades. 
Examples of controversy regarding the 
use of intelligence include estimates of 
Vietcong strength prior to the Tet of
fensive in 1968; estimates of Soviet 
strategic capabilities in 1969; and esti
mates regarding cross-border activities 
in Cambodia in 1970. 

This helps to understand the con
troversy surrounding the CIA in the 
1980's, particularly during the period 
from 1981 through 1986, when William 
Casey was the Director of Central In
telligence and Robert Gates occupied 
key positions at the CIA. 

As we look back on this period, I be
lieve there is little doubt that Mr. 
Casey has a policy agenda for combat
ting the global Soviet threat, as he un
derstood it. I also believe there can be 
little doubt that Mr. Casey slanted in
telligence to serve his policy agenda. 
For example, the report of the congres
sional committees investigating the 
Iran-Contra affair concluded the fol
lowing: 

The democratic processes are subverted 
when intelligence is manipulated to affect 
decisions by elected officials and the public. 
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This danger is magnified when a director of 
Central Intelligence, like Casey, becomes a 
single-minded advocate of policy. Although 
Deputy Director of Central Intelligence, 
John McMahon, testified that no such intel
ligence manipulation took place, there is 
evidence that Director Casey misrepresented 
or selectively used available intelligence to 
support the policy he was promoting, par
ticularly in Central America. Misrepresenta
tion of intelligence also occurred in the Iran 
initiative. 

It is also worth recalling the testi
mony of then Secretary of State 
George Shultz before the Iran-Contra 
committees: 

* * * I hate to say it, but I believe that one 
of the reasons the President was given what 
I regard as wrong information, for example, 
about Iran and terrorism, was that the agen
cy or the people in the CIA were too involved 
in this. So that is one point. And I feel very 
clear in my mind about this point. And I 
know that long before all this emerged, I had 
come to have great doubts about the objec
tivity and reliability of some of the intel
ligence I was getting, because I had a sense 
of this. 

Mr. President, the available evidence 
regarding allegations of politicization 
is detailed in the committee report, 
and I will not attempt to .Leview it 
here. I believe it is clear that the most 
dramatic allegations are not borne out 
by the facts as we know them. I also 
believe that the evidence, while incon
clusive as to the nominee's delib
erately slanting intelligence, is clear 
as to the widespread perception of 
politicization of CIA analysis. 

It is clear to me that Mr. Gates was 
not sufficiently sensitive to these per
ceptions during that timeframe. I be
lieve, however, that this confirmation 
process and his experience since this 
period of time has made an impression 
on him. I also believe that he will take 
~ggressive action to protect the inde
pendence and objectivity of the analyt
ical process throughout the intel
ligence community and that he will be 
properly attentive to the morale and 
well-being of the men and women in 
the community. Those of us on the 
committee will be watching this very 
carefully, if he is confirmed. 

I was pleased with Mr. Gates' re
sponses to me and to Chairman BOREN 
regarding congressional oversight and 
reporting indications of wrongdoing. I 
was also impressed by Chairman 
BOREN's comments as to Mr. Gates' 
support for the role of Congress during 
his service as the Deputy National Se
curity Adviser. Chairman BOREN's 
strong support for Mr. Gates is an im
portant factor in my affirmative vote 
today. 

The most important challenge that 
will face the next Director of Central 
Intelligence is the need to restructure 
the CIA to adjust to a new world. I 
found the floor speech of Senator MoY
NlliAN about the failure of the CIA to 
chart the course of Soviet and East Eu
ropean economic affairs to be on point. 
I believe that the CIA in the next 

months and years to come must make 
significant changes and must do so 
soon. It has come to rely too much on 
technical means and not enough on 
human intelligence to fulfill the intel
ligence requirements of the United 
States. Technical means alone will not 
tell us what is going on in the Third 
World, which will be a likely source of 
challenge to U.S. interests in the fu
ture. Nor will technical means give us 
a clear reading of likely future devel
opments in the Soviet Republics or in 
Eastern Europe. 

We also need a new approach to the 
analytical process. We have to get 
away from the lowest common denomi
nator and, when analysts disagree, 
move to an approach in which differing 
views are clearly set forth for policy 
makers. 

We need the A views, the B views, 
and the C views if necessary. We need 
to challenge analyzers to make conclu
sions, and we need to form competing 
teams of analysts to take on competing 
visions. 

Mr. President, in effect the CIA needs 
some ventilation. They need to have 
opposing views. They need to have 
fresh air. They need to have competing 
teams. They need to give policymakers 
more than one view on a number of 
subjects that at best have to be specu
lation. 

I think those changes are long over
due. 

Mr. President, I will support the 
nomination of Mr. Gates to head the 
CIA and the intelligence community 
based upon his extensive experience in 
intelligence analysis, as well as his ap
preciation with his background that he 
now has, his keen appreciation of the 
type of intelligence policymakers need 
and must have. 

I have dealt personally with him over 
the years and have been impressed re
peatedly with his intellect and his 
dedication. But most importantly, I be
lieve that he possesses the background 
and experience that will enable him to 
reorient and revitalize the CIA to meet 
the challenges of the future. I rely on 
his pledges that he will do so. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BRADLEY. I yield 8 minutes to 
the distinguished Senator from Arkan
sas. 

The PRESIDING OFFICER. The Sen
ator from Arkansas is recognized. 

Mr. BUMPERS. Mr. President, I have 
never met Mr. Gates, but I am probably 
one of the few people here who actually 
read the committee report. I want to 
give him the benefit of every doubt. 
But when I read the report, I concluded 
that I could not support him to be Di
rector of the CIA. 

I read the day before yesterday some 
newspaper where people said they were 
tired of Iran-Contra. 

I think that is true. I am too. But 
this debate is not about Iran-Contra. It 

is about Congress being misled. It is 
about Congress being deceived and lied 
to. It is about our intelligence commu
nity missing the demise of the U.S.S.R. 
It is about how on Earth are you going 
to cut funding for intelligence at a 
time when it can certainly be cut, with 
a cold war warrior as the Director of 
CIA? 

And, Mr. President, the most dan
gerous thing of all, is the politicization 
of the intelligence community. 

On October 7, Elliott Abrams pled 
guilty to lying to Congress. Everybody 
knows that story. 

Bill Casey, head of the CIA all the 
years under Ronald Reagan until his 
death, lied to Congress. 

Ollie North lied to Congress. 
John Poindexter lied to the U.S. Con

gress. 
And when the intelligence commu

nity withholds information from Con
gress, misleads, deceives, shaves, and 
hedges on information to Congress
Mr. President, the United States can 
wind up in a war and never know how 
it got there. It is the most dangerous 
thing that can happen to this country, 
when people in position to know who, 
know that we are depending on them 
for information to make decisions, and 
lie to us, or mislead us. 

Robert Gates said that politics never 
entered into his decision, his analyses. 

Draw your own conclusions. In 1984, 
he said air strikes would be necessary 
to defeat the Sandinistas, and he went 
on in a memo to Bill Casey in 1984 and 
said: "Hopes for a more pluralistic gov
ernment are essentially silly and hope
less," referring to Nicaragua. 

Does that sound like somebody giv
ing you intelligence, or does that sound 
like somebody running for office on an 
anti-Communist platform? That is ad
vocacy, pure and simple. 

Further on Nicaragua he said, "Any 
negotiated agreement will simply offer 
a cover for the consolidation of the 
Sandinista regime." 

And then he said: "It is time to stop 
fooling ourselves about what is going 
to happen in Nicaragua." 

He was right, but he was the one who 
was fooled. 

And on SDI, Mr. President, does this 
sound like somebody who is a gatherer 
of intelligence, giving us information 
on which to base our decisions by rec
ommending the "astrodome defense" 
concept which even DAN QUAYLE called 
political jargon? It was not even a seri
ous program goal, and he went on to 
say, in a public speech, that for the 
United States to give up on defense and 
rely just on offensive forces, the strat
egy that served the United States well 
for over 35 years, "would be a key indi
cator of a loss of U.S. will to compete 
militarily." And even worse, "Failure 
to proceed with an American strategic 
defense would hand the Soviets a uni
lateral military advantage of historic 
consequenc~with awesomely negative 
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implications for strategic stability and 
peace." Does that sound like an intel
ligence analyst, or does that sound like 
a speech from the White House? 

The memo he wrote to Bill Casey in 
1984--and I do not have time to read all 
of it-is nothing more or less than an 
ideological presentation; virtually no 
intelligence in it. 

Mr. President, at a time when the 
U.S.S.R. was collapsing, as it had been 
for years, I never heard a peep out of 
the CIA to indicate that some of our 
defense expenditures were bloated and 
unnecessary. 

I got to where I would not go up to 
room 8-407 for CIA briefings because 
every time an issue was raised on the 
floor about what the Soviet Union was 
up to, if the proponents wanted the B-
2 or, SDI, whatever they wanted, to 
counter something in the Soviet Union, 
just go up to 8-407 and hear what the 
CIA had to say about it. I knew what 
the CIA was going to say before I went. 
They were going to say exactly what 
the President of the United States and 
the Pentagon told them to say. And I 
cannot remember one single piece of 
intelligence from the CIA, before or 
during Desert Storm that turned out to 
be accurate. 

Mr. President, we are spending, so I 
read in the Times, $30 billion a year on 
intelligence-over half of which is di
rected at the Soviet Union. And the 
number one problem that is going to 
cause the collapse of this country is 
not the Soviet Union, but the United 
States deficit. When we finally get se
rious around here about the enormity 
of our deficit, intelligence is going to 
have to take a cut along with everyone 
else. Tell me, do you expect Robert 
Gates, based on what you know about 
him right now, to come in here and tell 
you where we can save maybe $10 bil
lion in intelligence? The answer is in 
the question. 

I believe that intelligence in the past 
10 years has been woefully inept, 
wrong, and outrageously politicized. 
These are things that are not just from 
this Senator. These are things that 
were said by higher ranking people in 
the CIA who testified before the com
mittee, and they have not been discred
ited. 

Finally the CIA said the Soviet 
Union was a part of the conspiracy to 
assassinate the Pope, I must tell you I 
was traumatized. The Soviets may be 
dumb but they are not stupid. Fifty 
million or more Catholics in this coun
try. Maybe a billion or more around 
the world. What a scam the CIA pulled 
on that one. We now know there was 
not one shred of evidence, to justify 
such a report, and yet this body and 
the American people were misled into 
believing that. 

Mr. President, much has been made 
here about the CIA needing an insider. 
I submit if there was ever a time that 
the intelligence community, and espe-

cially the CIA, needed an outsider, it is 
now. 

I thank the Senator from New Jersey 
for yielding. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BRADLEY. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. The Sen
ator from New Jersey controls 15 min
utes. 

Mr. BRADLEY. I yield 4 minutes to 
the Senator from Ohio. 

The PRESIDING OFFICER. The Sen
ator from Ohio. 

Mr. METZENBAUM. Mr. President, 
yesterday I had said in this body, "Mr. 
Fiers told the committee that he never 
specifically told Mr. Gates what was 
going on. But he added that everybody 
knew what Colonel North was doing 
and he believed Mr. Gates must have 
known as well, at least in general 
terms.'' 

My colleague from Alaska took the 
floor a few minutes ago to say, "that 
statement might lead one to erro
neously conclude that Gates must have 
known about the illegal diversion. But 
that is not what Mr. Fiers said. What 
Mr. Fiers really said was this: 'A broad 
array of people had an understanding 
of what was happening. Not the diver
sion, not the sales of weapons to Iran, 
but that a private benefactor support 
network for * * * the Contras * * * 
had been established and was being 
quarterbacked by Ollie North.' '' 

My colleague from Alaska fails to 
add what Mr. Fiers went on to say: "I 
think in my own mind"-this is accord
ing to Fiers-"that Bob Gates was in 
that universe." 

My colleague also fails to include the 
balance of the statement of Mr. Fiers, 
who goes on to say: "But within that 
[universe], I have serious reason to 
doubt that Bob Gates had extensive de
tail. He was late to the game. It was 
not something that was talked about 
openly. At that point, there were more 
understandings between people and I 
think he got glimpses and snatches 
into it; enough so that he knew that it 
was a problem. Someplace-there were 
shoals out there the Agency had to 
stay away from and * * * as best I un
derstand it, that was his intent." 

I believe that suffices, Mr. President, 
to indicate that Bob Gates knew what 
was going on. The exact details, no, 
probably not; but certainly he knew 
what was going on, and Mr. Fiers so 
testified. I say to my colleague from 
Alaska, I think the record speaks in 
support of the position and the state
ment that the Senator from Ohio made 
yesterday. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. BRADLEY. Mr. President, I yield 

myself 10 minutes. 
The PRESIDING OFFICER. The Sen

ator from New Jersey. 

Mr. BRADLEY. Mr. President, first, I 
would like to express my appreciation 
to the chairman for his fairness and 
thoroughness throughout this whole 
process that is about to come to an 
end. I think there will be a lot of re
lieved staff members as soon as it is 
concluded, as well as some of us who 
worked in the committee for months 
on this nomination. 

Mr. President, I ask unanimous con
sent that my opening and closing 
statements in the hearings be printed 
in the RECORD, along with the testi
mony of Mr. Tom Polgar and Mr. Hal 
Ford. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
OPENING STATEMENT BY SENATOR BILL BRAD

LEY ON THE NOMINATION OF RoBERT GATES 
AS DIRECTOR OF THE CIA, SEPTEMBER 16, 
1991 

Mr. Chairman, these hearings are not just 
an occasion to reexamine, yet again, Robert 
Gates' role in the Iran-Contra scandal, in 
other words, what he knew when, why he did 
not find out more sooner, what he did or did 
not do sooner, and what he did or did not do 
as a result. These hearings are an oppor
tunity to open a new debate on the future of 
the role of intelligence in protecting not just 
American interests against foreign dangers 
but also U.S. taxpayers against unneeded de
fense spending. 

The U.S. Intelligence Community annually 
spends many billions of dollars and employs 
tens of thousands of people to avoid the costs 
of false alarms while keeping alert to real 
dangers. The DCI leads the Intelligence Com
munity, manages its vast resources, and ad
vises the President and the Congress on crit
ical issues. 

That is why we must appraise Mr. Gates' 
past record (as the CIA's former Deputy Di
rector for Intelligence, a former Chairman of 
the National Intelligence Council, a former 
Deputy and Acting DCI, and as the current 
Deputy Assistant to the President) to ensure 
that he meets high standards of integrity, 
judgment, and leadership. In addition to 
Iran-Contra, we must evaluate his perform
ance on the two issues that have been 
central to American security in recent years: 
the Soviet Union and Iraq. 

Based on our past investigations, the Iran
Contra scandal began with an error of judg
ment. In 1985, the National Intelligence 
Council, which Mr. Gates headed, produced a 
badly flawed estimate that overestimated 
Iranian vulnerability and provided the Ad
ministration with a strategic rationale to 
help Iran get arms. A few months later, the 
CIA gave unauthorized support to covert Is
raeli shipments of U.S. arms to Iran. When 
Mr. Gates found out about them afterwards, 
he not only failed to object but also neither 
reviewed nor disclosed them to the Congres
sional oversight committees for a year. 
Moreover, during the summer of 1986, he ig
nored growing signs that profits from selling 
arms to Iran were being diverted to the Nica
raguan contras, contrary to law. Despite his 
promises to supervise and report all covert 
activities, he was instrumental in mis
informing the Senate Committee about the 
CIA's role in this scandal. 

The Committee will have to decide wheth
er these lapses of judgment were isolated 
mistakes or part of a pattern in which Mr. 
Gates tailored intelligence to suit policy-
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makers or his own biases; failed to prevent, 
protest, or at least warn of improperly au
thorized activities; or even suppressed dam
aging information. 

The reason these questions-was it isolated 
incidents or a pattern-is important is be
cause upon confirmation, the DCI disappears 
behind a veil of secrecy, accountable to the 
public only through the Congressional over
sight Committee. If we confirm someone 
whose past lack of candor has hidden poor 
judgment and his own failure to exercise 
leadership, how can we be confident that the 
CIA will do a good job under his direction in 
the future? That is a basic question in these 
hearings. 

Assuming Mr. Gates satisfies the Commit
tee on Iran-Contra, I think he must st111 ex
plain his persistent overstatement of Soviet 
strength and insufficient attention to Iraqi 
threats. His weak record on these crucial is
sues raises questions about his strategic 
judgment. 

First, the Soviet Union, Mr. Gates' slow
ness to recognize the powerful movements 
toward democratic and nationalist revolu
tions in the former Soviet Union is cause for 
concern-especially in view of the data and 
insights he was getting from intelligence an
alysts. While he might be excused for belit
tling the fundamental changes taking place 
as early as 1986, it is hard to excuse his blind
ly fatalistic view in 1988 that "the dictator
ship of the Communist party remains un
touched and untouchable" or that "a long 
competition and struggle with the Soviet 
Union lie before us." Today, both the Com
munist Party and the former USSR are rap
idly fading into history. There is no question 
that Mr. Gates got it dead wrong. The ques
tion is why. 

The Committee must decide whether such 
mistakes were truly impartial errors of judg
ment or the result of systematic biases to 
support the bloated defense budgets of the 
1980s. 

For instance, in November 1986, he pub
licized highly alarming estimates of Soviet 
strategic laser developments and warned 
that "Failure to proceed with an American 
strategic defense would hand the Soviets a 
unilateral military advantage of historic 
consequences-with awesomely negative im
plications for strategic stability and peace." 

This was simply a false alarm. Yet, it sup
ported a costly and fruitless quest for won
der weapons and squandered resources that 
would have been better spent, for example, 
on ensuring that Patriot missiles were im
proved to knock out all Scud warheads in 
case of conflict in the Persian Gulf. These 
and other alarmist messages about the So
viet Union that Mr. Gates publicized during 
the 1980s were embodied in intelligence esti
mates that he provided to policy-makers 
serving two administrations. 

Now, lets turn to Iraq. In the mid-80s even 
as the Iran-Contra operation was playing 
out, the U.S. tilted more and more forcefully 
toward Iraq. The following are things that 
are publicly known: First, the Reagan and 
Bush Administrations approved export li
censes for $1.5 billion worth of dual-use 
items-i.e. items that had a military appli
cation such as helicopters (not very much 
unlike the ones used in the invasion of Ku
wait) and equipment that could help the 
Iraqi nuclear program. 

Second, they muffled criticism of Iraqi's 
gassing of Kurds; 

Third, they extended hundreds of millions 
of dollars in Ex-Im and agricultural loan 
guarantees; and 

Fourth, in 1989, the Bush Administration 
opposed naming Iraq a terrorist state and 

when Congress did so anyhow, the President 
waived it's restrictions on agriculture and 
Ex-Im credits to Iraq. 

In this atmosphere of cozying up to Iraq 
and remaining fixated by the Soviet specter, 
Mr. Gates did not refocus sufficient intel
ligence resources on the emerging Iraqi 
threat. Specifically, after Iraq routed Iran 
unexpectedly in 1988, it clearly increased its 
military advantage over all its neighbors and 
intensified its pursuit of technology for stra
tegic and nuclear weapons. Notwithstanding 
these danger signs, Mr. Gates did far too lit
tle to ensure that U.S. policy would be well 
informed of Iraqi strategic activities, includ
ing ballistic missiles and weapons of mass 
destruction. 

As a result, when Saddam Hussein began 
making more belligerent and specific threats 
against Kuwait in 1990, the Administration 
had no good alternative to the unreliable re
assurances of Arab officials whose interests 
differed from ours. Fortunately, this failure 
of intelligence was not catastrophic for the 
U.S., but only because Saddam had provoked 
the U.S. prematurely, before he had acquired 
an effective chemical or nuclear deterrent. 
Enemy stupidity is not a reliable substitute 
for astute guidance. 

In addition to Mr. Gates' role in the Iran
Contra scandal and in failing to refocus U.S. 
intelligence resources on the emerging Iraqi 
threat, his involvement generally in U.S. 
ties with Iraq since 1985 needs to be exam
ined critically. These ties include not just 
direct official relationships between govern
ments but also connections that were there
sponsibility of the CIA to monitor or to 
maintain. Indeed, unless all his activities in 
this regard were authorized under law, I 
would seriously question his candor and 
commitment to upholding the law, and 
therefore his fitness to serve. 

We have been pleasantly surprised by the 
early endings of the Cold War and the Per
sian Gulf War, but more diverse challenges 
to our security and new opportunities to sup
port democratic change in the world lie on 
the horizon. Does Robert Gates have the 
record, the vision, and the independence 
needed to revamp the Inte111gence Commu
nity to address these new questions? Only 
Mr. Gates can answer these questions by 
what he does or does not say during these 
hearings. The floor will be Mr. Gates'; he will 
either answer those questions to the satis
faction of the Committee and the American 
public, or he won't. 

STATEMENT BY SENATOR BILL BRADLEY ON 
THE NOMINATION OF RoBERT GATES AS DI
RECTOR OF THE CENTRAL INTELLIGENCE 
AGENCY, OcTOBER 18, 1991 
Mr. Chairman, the inquiries and hearings 

conducted by this Committee over the last 
few months have been fair and thorough. The 
hearings have answered many important 
questions about the public record of the 
President's nominee to be the Director of 
Central Intelligence. They have also raised 
many questions about the judgment and per
sonal qualities needed in the next Director. I 
have concluded that despite his ability, suc
cess, and dedication as an intelligence offi
cer, Bob Gates cannot provide the fresh lead
ership and good judgment that the United 
States needs at the top of its intelligence 
community in the post-Soviet world. 

The record shows that Mr. Gates is a man 
of the past. While he has great expertise on 
the former Soviet Union and its armed 
forces, much of his knowledge was made ob
solete by the communists' loss of power in 
August. 

Mr. Gates was exceptionally slow to recog
nize the build-up of powerful, non-military 
forces that finally swept away the old Soviet 
order. 

At the same time, Mr. Gates was insensi
tive to early signs of threats to U.S. inter
ests in Iraq in the period after it routed Iran 
in 1988. 

And his past management of the CIA's ana
lysts left a legacy of doubt that would be dif
ficult to overcome-especially since he often 
turned out to be wrong when he substituted 
his own judgment for the analysts'. He did 
this by predicting early Soviet inroads in 
Iran, tests of Soviet laser defenses against 
bal11stic missiles, and Soviet moves against 
Panama and South Africa. 

The person who leads the CIA into the new 
era I think has got to have, above all, sound 
judgment. But as these hearings revealed, 
Mr. Gates has a record dotted with serious 
errors of judgment: 

He erred in late 1984 when he advised the 
DCI that air strikes would be needed to beat 
the Sandinistas. 

He erred when he failed to insist that CIA 
analysts take advantage of offers of assist
ance from Soviet emigre economists who 
were correctly interpreting the early signs of 
Soviet economic collapse. 

He also erred in managing a CIA assess
ment in 1985 of the Soviet role in Agca's hap
less effort to shoot the Pope John Paul n. 
The assessment was not a study of all possi
bilities. Yet, Mr. Gates' cover letter and the 
key judgments of the study suggested it was. 
He thus misrepresented its meaning to pol
icy makers, and after an internal review 
showed him that the process by which the 
study was conducted had been flawed, he 
failed to correct misimpressions it may have 
created in policy makers' minds. Only after 
he was pressed in these hearings did Mr. 
Gates finally concede that he overstated the 
basis for confidence in the case that the So
viets had any role whatsoever. 

He erred again in 1986 when he ignored the 
impact of glasnost on Soviet foreign policy 
in his speeches-one of which, "War by An
other Name," blatantly promoted the 
Reagan doctrine. 

He erred repeatedly in other speeches be
tween 1985 and 1990 in portraying Soviet re
formers as at first unreal and, when that was 
no longer credible, as losers. 

As the Deputy DCI and later as Deputy Na
tional Security Adviser, Mr. Gates should be 
held accountable for shortcomings of intel
ligence we have experienced in even more re
cent years. Just in the past few months we 
have learned how badly the intelligence com
munity missed the vast bulk of Iraq's nu
clear weapons programs. Mr. Gates' 
misjudgments were critical in diverting the 
attention of the inte111gence community 
away from Iraq in late 1988 and early 1989, 
just when Iraq began to show signs of strate
gic activities that could threaten U.S. inter
ests in the Persian Gulf. He opted instead for 
monitoring Soviet military power more 
closely, just as the Soviet Union was being 
squeezed by a shrinking economy and a de
caying political system. 

The complex challenges of the post-Soviet 
world call for a Director of Central Intel
ligence who understands the needs of that 
changing world. American interests will be 
affected increasingly by developments in 
Asia and Latin America, by the spread of nu
clear and other dangerous technologies in 
the Third World, and by widespread reli
gious, racial, and ethnic strife. At the same 
time there will be these changing needs, the 
budgets for U.S. inte111gence will decline. 
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That is why the next DCI must lead the in

telligence community with sound strategic 
judgment. He must refocus the policy mak
ers' attention on the new issues, anticipate 
threats before they become unmanageable, 
and question conventional wisdom of superi
ors as well as subordinates. Mr. Gates has 
the record of a man who has not been up to 
these three tasks. 

Quite apart from his misjudgments of Iraq 
and the Soviet Union, Mr. Gates also has a 
creditability problem of his own. When he 
has been candid, he has admitted many mis
takes. For example, publicly advocating SDI 
and other controversial policies, predicting 
the revival of Soviet power, and slighting al
ternative views. 

Yet, his candor has varied from time to 
time and issue to issue. He apologized for 
some of the mistakes that he has not been 
able to deny, for example, having failed to 
find out more, sooner, and done more about 
the Iran-Contra scandal. 

In other cases, he did not recall his mis
takes until confronted with undeniable evi
dence. For example, only in the last few 
weeks, when the evidence was finally made 
public, did he admit that he had mistakenly 
quelled dissent on the special national intel
ligence estimates in 1985 that provided the 
anti-Soviet rationale for easing the arms 
embargo on Iran. 

Finally, after months of classified inquir
ies, only last week did he finally admit that 
he had been personally involved in a major 
change of policy toward intelligence liaison 
with Iraq in October 1986. Yet, just six 
months earlier, he had promised under oath 
and was required by law to keep the Commit
tee fully and currently informed of all sig
nificant anticipated intelligence activities. 
Moreover, there are still important and un
answered questions about his management 
and supervision of the undisclosed ties be
tween Iraq and the United States-ties that 
may even have encouraged Saddam to mis
calculate about U.S. willingness to resist his 
aggression. 

These hearings have given us a revealing 
picture of Mr. Gates-he is a man who apolo
gizes for undeniable mistakes, admits newly 
confirmed mistakes, recalls possible mis
takes only when questioned repeatedly in 
public, refuses to recall or forgets unproven 
mistakes, and promises to prevent any more 
serious mistakes. 

Mr. Chairman, these actions do not inspire 
confidence. How are we to believe that Mr. 
Gates has been fully candid in the past, that 
he is speaking with complete candor even 
now, or that he can recover his credibility in 
the future? Confirming him would send the 
intelligence community the wrong message. 
It would send the message that we would 
only promote an adept bureaucrat and deny 
our policy makers the fresh leadership we so 
desperately need. 

HAROLD P. FORD, STATEMENT TO THE SENATE 
SELECT COMMITTEE ON INTELLIGENCE, 1 Oc
TOBER 1991, CONCERNING THE CONFIRMATION 
OF RoBERT GATES AS DIRECTOR OF CENTRAL 
INTELLIGENCE 

Thank you, Mr. Chairman. I have some 
very difficult things to say today, but I feel 
I must say them. In brief, my message is 
that I think Robert Gates should not be con
firmed as Director of Central Intelligence. 
This is a difficult task for me, in part be
cause though semi-retired I am still an em
ployee of the CIA, on part-time contract. 
This is also a very painful task for me. It is 
painful to be negative about someone who 
has been my colleague, a relationship that 

was cooperative throughout and where there 
was no bad blood whatsoever between us. 
Moreover, as my supervisor, Bob Gates was 
good to me, and awarded me increased re
sponsibilities. Furthermore, he is extremely 
able, and has clearly had unique experience 
in both the production of intelligence and its 
use by the country's top decisionmakers. For 
me, this is a case of conflicting loyalties. As 
an indebted colleague, I should loyally sup
port Bob Gates' candidacy. But I also have 
loyalties to the Agency and to our country's 
need to have DCis of the finest makeup pos
sible. 

First, a word about where I'm coming 
from, and about my knowledge of Bob Gates. 
Following service a.s a naval officer in World 
War II and a. freshly-won PhD, I joined the 
CIA in 1950. I served in operations, including 
a tour of duty as a. CIA Chief of Station 
abroad. I was also an analyst of intelligence 
for some years, then a. manager of intel
ligence for many years. I have also been a 
critic of intelligence-including four years 
duty with this Committee, at which time I 
was the senior staffer concentrating on intel
ligence analysis. I served four years in CIA's 
Directorate of Operations (DO) and four 
years in CIA's Directorate of Intelligence 
(DI), but most of my Agency duty concerned 
the National Intelligence Estimates busi
ness. First, with the old Office of National 
Estimates, where I was the Chief of its Staff; 
and later with that office's successor, the 
present National Intelligence Council (the 
NIC or the Nick), where I was a. National In
telligence Officer, later the NIC's Vice Chair
man, and then its Acting Chairman, from 
which post I retired from CIA on 3 Septem
ber 1986, for matters of health. Since then I 
have been a lecturer at the Defense Intel
ligence College, and an historian with the 
CIA, part-time. I am an author and lecturer 
on intelligence analysis, including a national 
prize-winning monograph on National Intel
ligence Estimating. 

Discerning what is the skewing of intel
ligence and what is not is a tricky business, 
but from my four decades of experience in 
and around intelligence I think I can help 
the Committee thread its way through the 
differing kinds of pressure which Bob Gates 
did or did not bring on intelligence analysis. 
It is my view, in short, that some of his pres
sures were justified, as he sought to sharpen 
analysis and its usefulness to 
decisionma.kers. Secondly, that some of the 
pressures he brought on analysis simply re
flected differing professional judgments, and 
that some of the allegations that he skewed 
intelligence doubtless have arisen from ana
lysts whose pride was damaged by his revi
sions. Thirdly, however, as I am prepared to 
discuss at greater length, it is my view, 
based chiefly on the confidences of CIA offi
cers whose abilities and character I respect, 
that other of Bob Gates' pressures have 
clearly gone beyond professional bounds and 
do constitute a skewing of intelligence-not 
in the fields of military and strategic issues, 
but concerning Soviet political questions, 
and developments concerning the Soviets 
and the Third World. 

I first met Bob Gates in 1980, when I re
turned to the CIA from duty with this Com
mittee. I then had some contact with him, 
off and on, for some three years. Then con
siderably more contact with him after he be
came Chairman of the NIC in 1983-at which 
time I was one of his National Intelligence 
Officers, and NIO/At Large, seized mostly 
with global issues. I had still more contact 
with Bob Gates from January to September 
1986: first, as his senior deputy on the NIC; 

and then, after he became the Deputy Direc
tor of Central Intelligence in April, when I 
succeeded him as Chairman of the NIC, in an 
Acting capacity. During those months of 1986 
we saw quite a bit of one another, on ques
tions of personnel, procedure, and substance. 
In many of our meetings Director Casey was 
also present; many other of my meetings 
with Bob Gates were one-on-one. As I have 
mentioned, our relationship was cooperative 
throughout, and I admired his efforts to 
make intelligence estimates shorter, sharp
er, and more relevant to the needs of our pol
icyma.king consumers. 

During those eight months of 1986 I recall 
no instance where he tried to skew the NIC's 
intelligence analysis in any way. Regarding 
pre-1986 months in the NIC, however, I have 
learned that Bob Gates did lean heavily on 
an Iran-Iraq estimate in 1985, insisting on his 
own views and discouraging dissent. I have 
some knowledge of that skewed estimate, 
and of subsequent-and more correct-esti
mates produced in 1986. I also have some 
first-hand knowledge clarifying and correct
ing some of the testimony this Committee 
has previously received concerning the fa
mous--or infamous-National Intelligence 
Estimates on Mexico (of 1984) and on the So
viets and International Terrorism (of 1981). 
It is my understanding that Bob Gates 
brought considerably more pressure to bear 
on intelligence analysis in the Directorate of 
Intelligence than he did with the NIC. This is 
probably because it is harder to skew a. broad 
National Intelligence Estimate than it is the 
narrower questions more often addressed in 
the DDI; and, secondly, because the DDI's 
analysts e.re mostly younger, more junior of
ficers than the NIC's tough veterans. 

I know I am not a.s well known as the wit
nesses who have urged this Committee to 
confirm Bob Gates. But I do bring certain 
credentials to my testimony. As someone 
still in the intelligence analysis business 
who's been there longer than any other offi
cer I know. Someone who has had the pleas
ure of knowing and working for DCis of stat
ure: General Bedell Smith, Allen Dulles, 
John McCone, Dick Helms, Bill Colby. Some
one who has held senior CIA post tiona in 
both operations and analysis. Someone to 
whom Director Casey and Bob Gates gave 
several awards, including the National Intel
ligence Distinguished Service Medal. Some
one who has been rewarded with respect 
within the CIA, within this Committee years 
ago, and in the outside world of scholarship 
in the fields of international affairs, of intel
ligence, and of ethnics and public affairs. 

Now the key question: why do I take the 
painful step of urging that Bob Gates not be 
confirmed? Several reasons: 

First, my views on the nomination have 
become more critical since the confirmation 
hearings began. I have become more critical 
because of the depositions, the documents, 
and the testimonies that have come to 
light-including that of Tom Polgar, whose 
detailed knowledge of the Iran-Contra record 
deserves respect and careful examination, 
even if the Iran-Contra Committee did not 
happen to formally pursue those questions at 
the time. 

Secondly, I have become more critical be
cause of the testimony of Bob Gates, himself. 
I'm sorry to say it, but the word that cap
tures his testimony, for me, is-clever. The 
forgetfulness of this brilliant officer-gifted 
with photographic memory-does not, to me, 
wholly instill confidence. 

Thirdly, to develop the finest US intel
ligence possible, a DC! Gates would have to 
attract and recruit the best brains in the 
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country. I fear he would have some difficulty 
doing so, because many would shy away from 
serving a DCI about whom some serious 
questions have been raised. 

Fourthly, there should also be reservations 
about Bob Gates' analytical style and judg
ment. Over the years the best analytical re
sults in US inte111gence have occurred when 
the DCI attracted the best analytical talent 
he could find, then listened to their judg
ments, ground in his own, and then presented 
their collective views to the senior policy
makers. Many w111 share my view that Bob 
Gates has often depended too much on his 
own individual analytic judgments, and has 
ignored or scorned the views of others whose 
assessments did not accord with his own. 
This would be OK if he were uniquely all-see
ing. He has not been. Most importantly, he 
has been wrong on the central analytic tar
get of the past few years: the probable for
tunes of the USSR and the Soviet European 
bloc. He was wrong concerning the Soviet 
threat to Iran in 1985. Overly certain that 
the Soviets ran international terrorism. 
Overly certain that the sky would fall if we 
didn't bomb Nicaragua-to say nothing of 
the wisdom of such a recommended course of 
action. The USA deserves a DCI whose ana
lytic batting average is better than that-es
pecially if that DCI tends to force his views 
on the CIA and the Inte111gence Community, 
and especially at a time when US intel
ligence and US policy face a far more com
plex world than the one we have known. 

Lastly, I have some hesitancy concerning 
Bob Gates' determination to be a fiercely 
independent voice of inte111gence. I agree 
with Admiral Inman's testimony that there 
will not necessarily be dancing in the streets 
in the CIA if Bob Gates becomes DCI. I do 
feel, however, that Admiral Inman may have 
left a mistaken impression with this Com
mittee that the reason CIA's senior officers 
might not wholly welcome a DCI Gates is be
cause they're simply set in their ways and 
wouldn't want to have to change. I would 
stress that there is another element present 
among them which deserves emphasis. And 
that is the strong tradition among older CIA 
officers, one of stress upon the need for in
tegrity of judgment and action, a generation 
of officers raised on the need for strict inde
pendence of judgment, of a premium on tell
ing it like it is, of going where the evidence 
takes one and then candidly so te111ng the 
senior policymakers, whether they find such 
judgments congenial or not-the aim being 
to enlighten them about the true shape of 
the world, not to please them or to cater to 
their preconceptions. 

I do not see Bob Gates a strong exemplar of 
that tradition. For US intelligence to be 
worth its keep, worth all the money, talent, 
and effort involved, we citizens must be con
fident that a DCI w111 independently and 
fiercely stand his ground with his boss, the 
President of the United States, in cases 
where their views may differ concerning a 
particular intelligence judgment at hand. In 
my view-which I am sure many senior CIA 
officers share-there would not be such con
fidence concerning the Bob Gates who served 
DCI Casey in the CIA. And it seems to me it 
would be even more difficult for Bob Gates to 
develop such fierce, independent integrity of 
judgment and action with the President now, 
after having been a close, key member of his 
policymaking team for some years. 

Thank you, Mr. Chairman, for permitting 
me to comment on the nomination. 

TESTIMONY OF TOM POLGAR 

SUMMARY OF EXPERIENCE 

Born in Budapest, Hungary in 1922. Aca
demic gymnasium in Budapest, Gaines Col
lege for Business Administration in New 
York City. Yale University international 
studies (while in U.S. Army). 

On active duty U.S. Army January 1943-
May 1946. 2d Lieutenant Military Intel
ligence. Assigned to OSS, (World War Two 
predecessor of CIA) in 1944. Accepted civilian 
inte111gence employment with interim agen
cy Strategic Services Unit on discharge from 
Army and entered on duty with CIA when it 
was formed in 1947. Career intelligence offi
cer for next 34 years, holding staff and com
mand positions with steadily increasing re
sponsibilities in Europe, Latin America, 
Vietnam and CIA Headquarters. 

Noteworthy assignments included Chief of 
Base Frankfurt, Chief of Base Hamburg, Dep
uty Chief of Station Vienna, Austria; Chief 
of Station in Argentina, Mexico, Vietnam 
and Germany. In CIA Headquarters served as 
Chief Intelligence Collection Staff Eastern 
Europe and for Latin America. Chief of Per
sonnel Management, Operations Directorate. 

Held "supergrade" rank for 18 years, in
cluding GS 18 and Executive Level Four for 
ten years. 

Decorations include two Distinguished 
Service Medals-Intelligence Star and De
partment of State Award for Valor. 

Retired from CIA in December 1981. Subse
quently served as consultant to Defense In
te111gence Agency 1982-1985 and on staff of 
U.S. Senate Select Committee on Iran/ 
Contra. 

Consultant to private business in United 
States and in Germany, but never in areas 
related to defense or intelligence. 

Lectured on intelligence topics at Tufts 
University, John F. Kennedy Schooi of Gov
ernment, Harvard . University; Smithsonian 
Institute's Campus on the Mall and Central 
Florida University. 

Author of numerous articles on intel
ligence and international affairs published in 
such papers as Miami Herald, Washington 
Post, Orlando Sentinel, Boston Globe, Amer
ican Legion Magazine, International Journal 
of Inte111gence and German "Welt am 
Sonnta" (Sunday World). 

STATEMENT TO THE SENATE SELECT 
COMMITTEE ON INTELLIGENCE 

My name is Tom Polgar. I appear today in 
response to the Committee's invitation. 

I feel qualified to testify based on some 40 
years' involvement with American intel
ligence, starting with OSS in World War 
Two. During 34 years with the Central Intel
ligence Agency I held a dozen or so senior 
staff and command positions. I was chief of 
station in Argentina, Vietnam, Mexico and 
Germany. In 1987 I served as investigator on 
the staff of the Senate Select Committee on 
Iran/Contra. 

I come today to oppose the nomination of 
Robert Gates because of information and 
conclusions developed from the Iran/Contra 
chain of events. 

This is the first time I have taken a public 
position on a presidential appointment. 

At the outset, let me counter the claim 
that Robert Gates as Deputy Director of 
Central Intelligence was "out of the loop"
that Gates was not told about the events 
now known as Iran/Contra. I intend to show 
by documentation and testimony that Gates 
was fully in the loop, in the management · 
pattern set by his predecessor John 
McMahon. 

No one then serving in CIA could have had 
any doubts that McMahon was a Deputy Di-

rector fully involved in CIA's management, 
exactly as was intended by Congress when 
the appointment of the Deputy Director of 
Central Intelligence was made subject to 
Senate confirmation. 

McMahon was Director Casey's loyal dep
uty and strong right hand. For example, 
when President Reagan called a meeting for 
Saturday, December 7, 1985 to discuss the 
Iran initiative, McMahon was there for CIA, 
along with other top advisors of the Presi
dent. 

A few days earlier, in the Director's ab
sence, McMahon showed strong leadership, 
taking the initiative to right a wrong, trying 
to construct a legal defense by means of a 
Presidential Finding for the CIA's role in the 
November 1985 HAWK missiles for hostages 
deal. 

Mr. Gates succeeded McMahon as Deputy 
Director for Intelligence in 1982 and as Dep
uty Director Central Intelligence in 1986. It 
is not conceivable to me that McMahon 
would have failed to explain to Gates how 
the shop was being run and what were the 
major and controversial operations then 
handled by the Agency. 

In any case, after several years in top man
agement jobs, Gates should have known well 
how the CIA functioned and what were the 
primary interests of Director Casey. 

The CIA's own records show that Gates fol
lowed McMahon's pattern. He was acting Di
rector in Casey's absence; he dealt person
ally with the White House, accompanying 
the Director or on his own; he was in and out 
of the Director's office at his own volition; 
he needed no invitation to join Casey when 
Oliver North came to lunch. This was in ac
cordance with the statement made by Mr. 
Gates to the Senate Intelligence Committee 
in April1986 that the Director and he, Gates, 
agreed to merge the offices of DCI and DDCI 
into a single entity. 

By early 1986, in my opinion, it would have 
been impossible for any senior CIA officer, 
let alone the Deputy Director, not to know 
that CIA was involved in support to the 
Contras. The mining of the Nicaraguan 
ports, for example, .which resulted in sharp 
controversy between Director Casey and the 
then Senate Intelligence Committee chair
men Goldwater and Moynihan, the argu
ments around the Boland Amendment and 
CIA's own intelligence reporting reflected 
the developments. It is hard to imagine that 
the Deputy Director of CIA did not know 
what was behind the newspaper reporting 
and why Congress was becoming agitated. 

It has been suggested that Gates did not 
know about Iran/Contra and the diversion of 
funds because he was "compartmented out". 

This is not true and, indeed, would not 
have been possible. People who make such 
claims do not understand how CIA functions. 

The truth is that certainly from the time 
he succeeded John McMahon as Deputy Di
rector for Inte111gence, Gates was a key 
member of CIA's top management team. He 
was not only well aware of Iran/Contra devel
opment but had direct involvement with 
them already as Deputy Director for Intel
ligence, as shown by CIA documents, testi
mony, depositions and White House papers. 

Inte111gence Directorate participation, 
under Gates, in the formulation of the Agen
cy's role in support of the Contras is re
flected, for example, in a December 1985 
memorandum "Crucial Decisions on Central 
America" and in a January 1986 "NSC 
prebrier• meeting in which participants were 
instructed that Director Casey wanted to 
make the insurgency choice stark:-either 
we go all out in support of the Contras or 
they will go down the drain. 
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As for Iran, a CIA memorandum for the 

record indicates that on December 5, 1985 
then Deputy Director John McMahon con
vened a meeting of top CIA officials, includ
ing Robert Gates, to advise them that he 
would be meeting with the President on De
cember 7 to take stock of U.S. efforts to free 
hostages and expand ties with Iran. 
McMahon reviewed what had already hap
pened, including the 24 November HAWK 
shipment, the first Iran Funding and the 
planning for more weapons shipments. 

This meeting and the subsequent CIA 
memorandum for the record are of crucial 
importance because they indicate the false
hood of later statements of Robert Gates and 
other CIA witnesses. 

Gates' early involvement with the Iran op
erations is also shown by his testimony 
(SSCI) that he was in a meeting on January 
25, 1986 at the CIA to discuss preparation of 
intelligence to be passed to the Iranians, as 
part of the arrangements developed by the 
National Security Council staff with the 
Ayatollah Khomeini's regime. 

According to a document found in Oliver 
North's files, titled "DC!, Talking Points, 
February 27, 1986" (Tower Commission) "the 
people who know" included Robert Gates. 

In March 1986 then Deputy Director for In
telligence Gates asked his analysts to pre
pare briefing material for Robert McFarlane 
in order for him to impress the Iranians with 
the gravity of the Soviet threat to Iran. A 
week later the analysts met with Gates to 
discuss how to respond to Iranian intel
ligence requirements on Iraq. 

CIA documents show that in the spring of 
1986 Gates was among the small group of sen
ior officers who received sensitive intel
ligence from the National Security Agency 
that the Iranians were paying exorbitant 
prices for spare parts and radar equipment. 

An internal White House electronic mes
sage dated April16, 1986 from North to Admi
ral Poindexter stated "Chief NE and Gates 
have urged Cave and North to proceed to
morrow with the Iranians in Frankfurt." 

North's message indicated that Gates was 
not only aware of but took an active part in 
the management of the Iran operation. Far 
from being compartmented out of Iran/ 
Contra, even as Deputy Director Gates was 
an important member in CIA's top manage
ment team. I suggest that he must have done 
well in that capacity to warrant Mr. Casey's 
choosing him to be his deputy. 

In July 1986 Admiral Poindexter sent an 
electronic message to North on the latter's 
proposal to sell General Second's Central 
American enterprise to the CIA. Poindexter 
explained that he had alread told Robert 
Gates that the private effort should be 
phased out. Would a careful man like 
Poindexter talk with Gates of the private ef
fort unless he knew for certain that Gates 
was among the people at CIA who knew 
about the private effort? And if Gates did not 
know, would it not have been his duty to find 
out what it was the National Security Ad
viser wanted? 

The record shows that Gates had continu
ing contact with Poindexter. Often he ac
companied Casey to the scheduled weekly 
meetings, at times he saw the National Secu
rity Adviser alone. 

According to a memorandum for the record 
by Gates, he, Casey, Poindexter and North 
met at the White House on October 2, 1986. 
(Tower Commission). 

Records made available to the Iran/Contra 
Committee show that after the shooting 
down of the Hasenfus plane over Nicaragua 
there were frequent contacts in person and 

by telephone between CIA's top management 
and Admiral Poindexter. Grave problems 
emerged with the Contra and with the Iran 
aspects. Gates was in Poindexter's office on 
the 2nd, 15th and 24th October. On the latter 
date, according to testimony of CIA senior 
analyst Charles Allen to the Tower Commis
sion, Gates had given a lot of warning to the 
Admiral that the Iranian operation was spin
ning out of control. 

How could Gates have given such warning 
if he were compartmented out and did not 
know what was happening? 

On October 9, 1986, according to the record, 
Gates invited himself to Casey's lunch with 
Oliver North to hear North's report on his 
meeting in Frankfurt with a new Iranian 
channel, along with General Secord and 
CIA's George Cave. During the lunch North 
made, what Gates called a cryptic reference 
to a Swiss account and money for the 
Contras. Gates said in testimony (SSCI) that 
he and Casey did not pursue North's remark; 
that after lunch he and Casey discussed it 
and agreed that they did not understand 
North's comments. 

It would seem that the two top Central In
telligence officers failed to ask North what 
he intended to convey by reference to such 
interesting subjects as Swiss accounts and 
money to the Contras. 

Casey and Gates met again with 
Poindexter on November 6th, 1986 when-as 
Gates testified (SSCI)-Casey recommended 
that Poindexter bring in the White House 
legal counsel. Gates also said that he learned 
at that meeting that Casey had a prior dis
cussion with Poindexter in which the Direc
tor recommended that North obtain legal 
counsel. Certainly at this point Gates had 
good reason to assume that something ille
gal might have taken place. A lawyer with 
Casey's experience would not recommend 
that a White House staffer retain legal coun
sel, unless he had reason to assume that ac
tions took place for which legal defense 
would be required. 

The CIA's Inspector General testified that 
Casey and Gates met again with Poindexter 
on November 14, 1986 to discuss suspected di
version of money to Central America. The 
Inspector General said that by early Novem
ber CIA had fairly significant evidence that 
some diversion might have taken place. 
(SSCI) 

The Comptroller of CIA testified that he 
learned of possible diversion to the Contras 
on November 18 or 19, 1986, when CIA oper
ations officers speculated about the diver
sion as they were pulling together informa
tion for Casey's November 21 testimony on 
the Hill. The Comptroller said he shared this 
information with Casey and was told by 
Casey that he and Gates had already in Octo
ber expressed to Poindexter their concern 
about a possible diversion. 

The records available to this Committee 
show that Casey and Gates knew about the 
diversion well before the CIA Inspector Gen
eral and the Comptroller raised the subject 
with them. 

Sensitive NSA reporting about inflated 
prices being charged to the Iranians was dis
seminated to key CIA personnel, including 
Casey and Gates. This information caused 
two senior officers directly involved, Charles 
Allen and George Cave, to grow suspicious. 
In August 1986 Allen reported the possibility 
of money diversion to the Contras to his im
mediate superior, the Deputy Director for In
telligence, Richard Kerr, who had by then 
succeeded Gates. Kerr told Senate Commit
tee staff that he related Allen's diversion ;lC

count to Gates, but Gates subsequently told 

the CIA Inspector General that he could not 
recall the discussion with Kerr. 

That Gates could not remember a con
versation with his former deputy and succes
sor when the subject was the possibility that 
CIA and NSC staffers were involved in an on
going felony strains credulity. 

Allen testified that on 1 October he took 
his worries directly to Gates, reporting that 
the Iran project was going to be exposed and 
that money generated by the project may 
have been diverted to the Contras. According 
to Allen's testimony (Tower) Gates appeared 
deeply disturbed by the report; he said that 
he did not want to hear any more, that he 
did not want to know about such rumors. 
Allen insisted that he was not talking ru
mors but was conveying analytical judgment 
based on intelligence. Gates then asked 
Allen to brief the Director. When Allen 
briefed Casey on October 7, he found that 
Roy Furmark-a business associate of Saudi 
businessman Adnan Khashoggi's and former 
client of Casey's-had been there before him. 
Oliver North testified that Furmark told 
Casey in early October about the speculation 
surrounding the diversion to the Contras and 
that it was the meeting with Furmark that 
triggered Casey to advise North that things 
ought to be cleaned up. 

Thus Allen's report to Casey that the 
money might have gone to the Contras came 
as no surprise. The Director told Allen to put 
it all on paper. 

In his written report Allen repeated his 
conclusions and included Manucher 
Ghorbanifar's statement that "some of the 
profits were redistributed to other projects 
of the U.S. and Israel." 

On October 15 Casey and Gates met with 
Admiral Poindexter and gave him a copy of 
Allefl's memorandum. 

CIA officials Allen and Cave met again 
with Furmark on 16 and 22 October 1986, 
after which Allen and Cave jointly prepared 
a new memorandum for Casey to send to 
Poindexter. This memorandum referred to 
Ghorbanifar's accusation, which Furmark 
had repeated, that some of the "bulk of the 
original $15 million price tag was earmarked 
for Central America." The memorandum, 
Allen testified "laid out starkly . . . that 
Ghorbanifar had made allegations of diver
sion of funds to the Contras." (Allen at 
Tower, JC Chapter 15, page 274). 

Allen testified (Tower) that Casey talked 
with Poindexter on a secure telephone about 
the October 22 meeting with Furmark but 
the letter containing the diversion informa
tion was not sent to Poindexter. CIA claimed 
that it fell into the wrong box and was not 
discovered until the Attorney General's 
press conference on November 25, 1986. 

It seems strange that an important letter 
was mishandled in the Director's office and 
that none of the sharp people around Casey, 
including Gates, saw to it that what Casey 
wanted to send to Poindexter actually got 
there. 

It is more likely that Casey did not send 
the letter because he and Poindexter wanted 
no paper to exist in the White House which 
would have documented early awareness of 
the diversion. 

This lost letter may then have been one of 
the early moves in what was to become a 
campaign of concealment and obstruction, as 
reported in Chapter 19 of the Congressional 
Committee's majority report on Iran/Contra. 

I contend that in this concealment Gates 
played a key role. I also note that Gates tes
tified at his February 17, 1987 confirmation 
hearings that he did not inform Congress of 
possible diversion of funds to the Contras, 
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because "while the evidence he had was wor
risome, it was also extraordinarily flimsy." 
Yet the Director and Deputy Director Gates 
repeatedly took this so-called flimsy evi
dence to the National Security Adviser. 
When I was in the CIA, it was not the prac
tice to bother the National Security Adviser 
with matters the CIA front office considered 
flimsy. 

PREPARING FOR CONGRESS 
On Sunday, November 16, 1986 Casey flew 

to Central America. Gates assumed duties as 
Acting Director. According to unchallenged 
testimony from officials in CIA, National Se
curity Council Staff, State Department and 
Justice Department, the NSC staff was co
ordinating testimony to be given by Admiral 
Poindexter and Director Casey to congres
sional committees on November 21. There 
was a problem: The CIA chronology-with 
the title "Newest--11 hours, 19 November" 
was an honest, factual account of what hap
pened in November 1985. I quote: "In late No
vember 1985 the NSC and CIA for the name of 
a discreet, reliable airline which could assist 
the Israelis in transporting a planeload of Is
raeli-owned HAWK missiles to Iran. . . . The 
airline was in fact hired to transport a Boe
ing 707 load of weapons from Tel Aviv to 
Tehran. When senior CIA management 
learned that this had occurred, it was de
cided that a Finding would be necessary be
fore the Agency could provide any future 
support of this type." 

This CIA chronology also reported the pro
vision of intelligence to Iran, the Iranian 
promise to provide some U.S.-supplied weap
ons to the Mujahedin in Afghanistan and 
that the McFarlane team had left Tehran 
without making any progress. 

All this contradicted previous statements 
of President Reagan and Admiral 
Poindexter. 

On November 20, 1986 a meeting was held at 
the White House to coordinate Casey's pro
posed testimony with the White House ver
sion of events. In this meeting Gates partici
pated along with Director Casey. The CIA 
chronology was altered in substance. HAWK 
missiles became "bulky cargo", mention of 
the Israeli connection was dropped, Tehran 
became "an unspecified location in the Mid
dle East", the paragraph about CIA manage
ment having decided that a Finding was nec
essary was dropped, as were the paragraphs 
on providing intelligence to Iran, Iranian as
sistance to the Mujahedin and on the lack of 
progress of the McFarlane mission. 

It was after this meeting that Assistant 
Attorney General Charles Cooper and State 
Department Legal Advisor Abraham Sofaer 
agreed that the new CIA/White House chro
nology did not correspond with Secretary 
Schultz's recollection nor witll a contem
poraneous note written by Ciuarles Hill, 
Shultz's Executive Assistant, in November 
1985. This was stated in deposition by Judge 
Sofaer and confirmed in sworn testimony by 
Assistant Attorney General Cooper. 

Cooper testified that after the November 20 
meeting at the White House, Judge Sofaer 
said that if Casey's testimony were to be 
given in the form developed at that meeting, 
he-Sofaer-would leave government, to 
which Cooper replied "we may all have to." 

No such sounds were coming from Gates. 
The record shows that he went along with 
the falsification of the chronology. He nei
ther insisted that the testimony about to be 
given should be truthful, nor did he inform 
the Senate Intelligence Committee that it 
was about to be misled, despite his pre-con
firmation commitment that he would report 
false or misleading testimony. 

In the event, Casey's November 21st testi
mony was false and misleading. Gates was an 
active and leading participant in preparing 
the testimony. 

Gates himself gave false and misleading 
testimony to the Senate Intelligence Com
mittee. For example in December 1986 he tes
tified that "Agency people ... from the Di
rector on down, actively shunned informa
tion. We did not want to know how the 
Contras were being funded .... we actively 
discouraged people from telling us things. 
We did not pursue lines of questioning." 

These sentences-if they were true
amount to a terrible self-indictment by an 
intelligence officer. But in fact Gates was 
not telling the truth. CIA personnel in the 
field were ordered by their Headquarters to 
report on the Contras. The requirements 
were spelled out in a January 26, 1986 mes
sage from Alan Fiers, Chief Central Amer
ican Task Force, to the Chief of Station Hon
duras: 

"As we are all painfully aware, this project 
in all of its various incarnations is far and 
away the most controversial undertaking by 
CIA . . . It is now incumbent on us to expend 
a strong influence on the resistance forces 
... the field managers must have their fin
ger on everything the resistance for~es are 
doing ... " 

The Chief of Station in Honduras testified 
that he was required to report receipt of sup
plies by the Contras and to assist in obtain
ing flight clearances. This inevitably led to 
continuing contact with the people handling 
the supplies and with those controlling the 
air movements. How were clearances to be 
obtained without knowing specifics? 

The Station Chief in Costa Rica testified 
that he advised CIA Headquarters of every 
flight expected to bring supplies from the so
called private benefactors and that he asked 
CIA for flight support information, including 
risk from hostile forces and their radar cov
erage and, he testified, "Headquarters sent it 
to me not once but several times. 

Contrary to the Gates statement, the CIA 
stations thus responded to Headquarters re
quirements by collecting and reporting all 
relevant information. 

Gates also mislead Congress on December 
4, 1986 when Senator Eagleton asked Gates 
about his knowledge of General Secord's ac
tivities. Gates replied: 

"I can't place it exactly but I would say a 
number of months ago one of the rumors we 
heard in terms of funding for the Contras 
was that he was involved with the private 
benefactors in some way and it was no more 
specific than that." 

Another look at the record: In 1981, when 
Gates was Special Assistant to Casey, one of 
the Director's objectives was to provide 
AWACS planes to Saudi Arabia. General 
Secord, then in the Defense Department as a 
Deputy Assistant Secretary, handled the 
project for the Pentagon. Previously Secord 
worked with CIA during the Vietnam war. 
Secord was Casey's type of man and it was 
Casey who recommended him to North. 

The record further shows that Secord be
came a key player in the Iran and Central 
America projects, attended meetings with 
senior CIA personnel in the White House and 
in CIA Headquarters, arranged the flight 
which took McFarlane and North to Tehran 
and participated in the Frankfurt meeting 
on which North reported to Casey and Gates 
at the lunch on October 9, 1986. And the Dep
uty Director of CIA could not place him ex
actly? 

In August 1987 Clair George, then the CIA 
Deputy Director for Operations testified 
about Secord as follows: 

. There is a world of ours in which are 
people we do not deal with and Secord is one 
of them." 

Senator CoHEN: This world of yours ... is 
it fair to say that people at your level, and 
I am certainly talking McMahon, Casey, 
yourself, Clarridge, would have knowledge of 
Secord's activities?" 

GEORGE: Absolutely. 
Senator COHEN: His name is one that cer

tainly would pop up on the same mental 
screen? 

GEORGE: I don't see how you can be in this 
business and not know the name of General 
Secord." 

Gates, however, said in sworn testimony 
that he could not exactly place the name of 
Secord. 

Other examples of what I would character
ize as Gates' reserved attitude toward the 
truth came during his confirmation hearings 
on February 17, 1987. Gates said that Joseph 
Fernandez, the Station Chief in Costa Rica 
was a renegade officer who acted on his own. 

The record shows that Fernandez acted in 
compliance with instructions he received 
from Headquarters and had reported on his 
activities, including his secure electronic 
system of communications with Oliver 
North. Fernandez was never told to cease 
and desist. He may have been misguided and 
he may have been a willing victim of cir
cumstances but in my view he was never a 
renegade who acted on his own. 

Gates also said, as previously mentioned, 
that he did not inform Congress of possible 
diversion of funds to aid the Contras because 
while the evidence he had was "worrisome" 
it was also "extraordinarily flimsy". 

The record shows that the information was 
based on professional analysis of sensitive 
and reliable electronic intelligence reports 
from the National Security Agency. The ana
lyst responsible for the conclusions was 
Charles Allen, one of CIA's top-ranking ana
lysts, specifically designated to handle the 
Ghorbanifar aspects. 

When an officer of Allen's status reported 
information that Gates called "worrisome" 
but which actually indicated the possib111ty 
of a continuing felony perpetrated with the 
knowledge of White House officials, it should 
not have been dismissed as "flimsy". Indeed, 
Gates' own actions contradicted the state
ments he gave to the Senators. When Charles 
Allen and George Cave prepared their memo
randum which "laid out starkly the allega
tions of the diversion to the Contras" on Oc
tober 22, 1986, Casey relayed the substance to 
Admiral Poindexter by secure telephone and 
on the 24th of October Gates discussed these 
new problems personally with Poindexter. 

I would like to point out also that the CIA 
Inspector General testified that Casey and 
Gates met with Poindexter on November 14 
to discuss the suspected diversion and that 
by early November the CIA had fairly signifi
cant evidence that some diversion might 
have taken place. 

In sum, was the evidence fairly significant 
as claimed by the Inspector General and as 
reflected in communications between Casey 
and Gates on the one hand and Poindexter on 
the other or was it so flimsy, as claimed in 
testimony by Gates, that it was not worth 
mentioning it to the Tower Commission or 
to the Senators? 

THE MORAL ISSUE 

In the foregoing I have emphasized my neg
ative views, supported by evidence from the 
record, of Gates' veracity and judgment in 
the management of CIA and its relations 
with Congress. 

His proposed appointment as Director also 
raises moral issues. What kind of signal does 



November 5, 1991 CONGRESSIONAL RECORD-SENATE 30309 • 
his renomination send to the troops? Live 
long enough, your sins will be forgotten? 
Serve faithfully the boss of the moment, 
never mind integrity? Feel free to mislead 
the Senate-Senators forget easily? Keep 
your mouth shut-if the Special Counsel 
does not catch you, promotion will come 
your way? 

These are wrong messages and they bode 
ill for the future of our intelligence service. 

Temptation to engage in illegal or im
moral acts is inherent in the shadowy busi
ness of secret operations. Lack of integrity 
at the top will be reflected down the chain of 
command, as we have seen in the Iran/Contra 
and Watergate scandals. Most importantly, 
the intelligence agencies in this democracy 
must not have an adversary relationship 
with the Congress. 

One need not go beyond the headlines of 
today to realize that there will be continuing 
requirements for intelligence collection and 
analysis, but they may well take CIA into 
uncharted waters. National priorities and re
sources will have to be reconsidered. Recent 
testimony to the Senate Armed Services 
Committee by General Norman Schwarzkopf 
and statements by Admiral Frank B. Kelso, 
ll, Chief of Naval Operations indicate that 
there are problems with the quality and 
timeliness of American intelligence. Inspired 
and imaginative leadership will be needed for 
correcting current shortcomings, for defin
ing and attaining new goals and to attract 
the type of personnel they will require. 

In Robert Gates I see an official closely as
sociated with the errors and misjudgments of 
the past. I also see a man who has failed to 
live up to the solemn commitments he made 
when he was confirmed as Deputy Director of 
Central Intelligence in April 1986, who par
ticipated in the concealment and cover-up 
during the Iran/Contra investigation and 
who has misled the Senate Intelligence Com
mittee. 

It is up to you, Senators, to decide what 
kind of message you will send to American 
intelligence. 

Mr. BRADLEY. Mr. President, I 
would also like to make a few com
ments about the so-called Iraqi liaison 
relationship for the RECORD. Section 
501 of the National Security Act states 
that the executive shall provide ad
vance notice of significant intelligence 
activities. 

In the confirmation hearings in 1986 
of Mr. Gates for the Deputy DCI, he an
swered a question by saying that he 
thought intelligence agencies should 
go beyond the letters of obligation 
cited in the law-go beyond the law. 

The committee report that is before 
the Senate states in one paragraph 
that the liaison relationship with Iraq 
on two occasions may have exceeded 
the scope of the sharing arrangement 
authorized. Mr. Gates himself says that 
what was done then, if it was done now, 
should have been and would be reported 
to the Congress. 

During the question and answer ses
sion in one of the committees, I asked 
him: "Did you take care to ensure 
CIA's compliance with constraints of 
the NSC?" His response: "I think it was 
judged not to fall within the rubric of 
significant intelligence activity that 
would be reportable." To which my 
question is: "Judged by whom?" There 
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is no indication on the public record 
that Mr. Gates asked anyone. 

Yet I think at another moment in 
the committee deliberations, in answer 
to a question by Senator METZENBAUM, 
there is a clue. Senator METZENBAUM is 
asking: "Why did you not hear Mr. 
Allen when he was telling you about di
version and when he also mentioned 
Oliver North?" And Mr. Gates re
sponds: "You know, a lot of things 
were going on at that time. A major 
change in Iraqi policy, in policy toward 
Iraqi liaison." 

So, Mr. President, a major change, 
but not a significant activity? Frankly, 
given the fact that he says it would 
now be reportable, that he said then it 
was a major change, given the fact that 
he said 6 months earlier to the commit
tee that he would go beyond the letter 
of obligation cited in the law, it should 
have been reported at that time. 

Let me also say that in the discus
sions there was some misunderstand
ing. I think people did not say, cer
tainly I did not, that Mr. Gates never 
disagreed with his superiors. I simply 
said that he did not disagree with Mr. 
Casey, on Casey's areas that he cared 
about, in particular Soviet activity in 
the Third World. How else do we ac
count for his speech on November 25 
and his op-ed article in which he said 
the Soviets are targeting Panama? And 
when asked if he had any intelligence 
activity to back it up, he said, "No." 
And when asked why, he said, "Poetic 
license." 

Why else would-and this is a very 
important point that is hidden in the 
report of the committee-there have 
not been footnotes to estimates taken 
on Soviet activity in the Third World? 
Indeed, Mr. Gates, in answering the 
question, said that there were 16 foot
notes. But all of those footnotes argued 
that the threats in the NIE's were 
greater-or not as great. All of the 
footnotes said there was a greater 
threat, my point being that he clearly, 
in these activities, was acting, in my 
view, to protect the interests of Mr. 
Casey. 

On another poin~and this will be a 
continuing story-in the early eighties 
we had $1.5 billion of export licenses on 
dual-use technology to Iraq. Some were 
sent; some were used. We do not have 
all the information now, but with the 
United Nations uncovering more and 
more every day, I believe this will be a 
continuing story. 

Let me sum up, as I began, by saying 
that I think the next Director of CIA 
should have bold conceptual ability, 
strong managerial skills, and not be 
tied to the controversies of the next 
decade. In my view, Mr. Gates fails on 
all of these points. 

As has been stated and restated with 
regard to Iran-Contra, he has admitted 
significant failures. He said he should 
have taken more seriously the possibil
ity of impropriety and wrongdoing; 

pressed the issue of the possible diver
sion with Casey and Poindexter; done 
more; not been content simply to take 
the information to Casey and 
Poindexter; been more skeptical; asked 
more questions; been less satisfied with 
answers that Casey gave. 

He also, as has been pointed out, did 
not recall a number of areas that Kerr 
told him of the diversion in August; 
that in October, Allen mentioned Oli
ver North; that he did not remember 
that he, Gates, himself, said that North 
had gone too far, questionable activity. 
October 27, Poindexter meeting: Had no 
recollection of the special Iranian 
project. October 7, that Casey-Gates
Allen meeting: Does not recall that 
Allen mentioned North again. 

So, Mr. President, there is no ques
tion that there were ties, and my ques
tion is basically, Why do we want a Di
rector who has to carry the burden of 
suspicion of those Casey years? I do not 
think we should have a Director who 
has to carry the burden of suspicion of 
those years in terms of managerial 
skills and conceptual ability. I think 
that case was made at length yesterday 
in statements. I want to point out on 
the managerial skills, when something 
of grave importance was brought to 
him with regard to a new way to look 
at the Soviet economy, the record 
shows he did not push the bureaucracy 
to take it into account; that he said it 
was very difficult to change the analyt
ical model; he was not prepared to push 
the system; and that he did not make 
headway and did not succeed. 

Mr. President, I also, as I have said, 
believe that his comments about Pan
ama showed either that he was seeking 
favor of a superior or that he was an 
ideologue, both of which raise ques
tions. In my mind, if the question is 
asked, will he, on every occasion, pro
vide judgments without personal bias, 
and will he never hesitate to challenge 
policymakers' assumptions? I have 
very serious doubts. 

So, Mr. President, I would argue 
that, finally, Mr. Gates is a part of the 
policymaking process with vested in
terests in ongoing policy, not only in 
Iraq but in the Soviet Union and else
where, and that it is not in our interest 
at this time to have someone with 
vested interests in existing policy 
going to head the Central Intelligence 
Agency, which above all should simply 
tell us the unvarnished truth without 
consideration for policy. It is difficult 
for me to imagine how someone who is 
as intensely committed to policy posi
tions as Mr. Gates is to suddenly turn 
the switch off and not have any inter
est in policy and provide the unvar
nished truth. 

So, Mr. President, my conclusion is 
that he is not the pathfinding leader 
needed to refocus the CIA. We are en
tering a time when we have to have a 
total picture of the world and a total 
picture of what is happening in the var-
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ious parts of the world, and the threats 
that are on the horizon to our inter
ests. In my view, that leadership can
not be and will not be provided by Mr. 
Gates. 

I hope that when he is confirmed
and there is no doubt that he will be
l will be proven wrong. But I felt my 
obligation to the Senate is to share 
with it my view on this issue, and that 
I have done. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BOREN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Oklahoma. 
Mr. BOREN. Mr. President, how 

much time is remaining to this side? 
The PRESIDING OFFICER. The Sen

ator from Oklahoma controls 10 min
utes, 23 seconds. 

Mr. BOREN. Mr. President, I yield to 
myself the remaining time on this side. 

Mr. President, first of all, I thank the 
many people on our committee who la
bored long hours to make sure that our 
confirmation process was a very thor
ough process and, as I have said, also 
to make sure it was a fair process. I 
thank again the members of the com
mittee on both sides of the aisle, and 
those who have opinions both for and 
against this nominee as we complete 
our work. They have conducted them
selves again with fairness and with 
diligence. 

This is a record about which honest 
people can disagree in terms of their 
conclusions. At the outset, we strug
gled to find a way in which all points of 
view would be heard. We had the staff 
members, as I indicated in my opening 
remarks, of all 15 members of the com
mittee, Democratic and Republican, in
dividuals selected by those members 
who stood in and acted as a steering 
committee to select the witnesses and 
the documents and the issues that 
would be considered during the con
firmation process. Over 800 questions 
were asked of the nominee under oath; 
hundreds of witnesses were inter
viewed; thousands of pages of docu
ments were studied; thousands of pages 
of documents were declassified and re
leased to the American public. It has 
been the most comprehensive series of 
confirmation hearings ever conducted 
for a Director of Central Intelligence, 
and it has also been the most public 
confirmation process ever conducted, 
giving the American people the great
est look, the greatest understanding 
they have been able to ever have of the 
way that the intelligence community 
operates. 

That is as it should be. It is the tax 
dollars of the American people that 
fund this agency. It is the values of the 
American people that should guide and 
direct the secret policies of our Gov
ernment as well as the public policies 
of our Government, and it is to that 
cause that we in the intelligence com
munity, on both sides of the aisle and 

both sides of this issue, have dedicated 
ourselves to act as trustees for the 
American people, to act as watchdogs 
to make sure that the money is appro
priately spent, that the programs are 
carried out in the accordance with the 
law and carried out in accordance with 
the bedrock values of the American 
people. 

I want to especially thank also the 
members of our staff. I cannot possibly 
name all of them, but I want to name 
some of them that have worked par
ticularly hard to prepare the informa
tion and the material necessary in such 
a voluminous undertaking. 

I want to thank first our staff direc
tor, George Tenet, and the minority 
staff director, John Moseman, who 
spent long hours in preparing our com
mittee for this confirmation process; 
Mr. Britt Snider, our general counsel, 
who I might say serves both the major
ity and the minority on our commit
tee. Except for the majority and minor
ity staff directors of our committee, he 
is very unique. We do not have a staff 
that is otherwise divided among Demo
crats and Republicans. We have an 
American staff. If perhaps we could get 
that sort of precedent going across the 
board in this Congress, to grapple in a 
bipartisan way with the problems that 
confront us, we could do a better job of 
preparing this country for the next 
century. 

In addition to Britt Snider, I want to 
mention others that have really been 
of great help and put in particularly 
long hours: Pat Hanback, Dave 
Garman, Jim Wolf, Andre Pearson, 
Claudia Daly, Marvin Ott, Rose 
Floorgang, Mary Sturdeman, Jim Van 
Cook, and, as I say, there are many 
others that I could mention on the 
staff of the Intelligence Committee 
who have assisted us in this undertak
ing. 

Mr. President, I think that we have 
heard all the arguments at this point. 
I am sure there are not many votes left 
to be swayed by our deliberations, but 
I do simply want to sum up from the 
point of view of this Senator, why I 
have decided to vote in favor of the 
confirmation of Mr. Gates to be the 
next Director of Central Intelligence 
and to review some of the arguments 
that have been made. 

The distinguished majority leader 
certainly emphasized that I had issued 
a personal guarantee to witnesses who 
came before our committee who criti
cized Mr. Gates, those still serving in 
the CIA and in the intelligence commu
nity; made a pledge to them to be 
watchful to make sure their careers did 
not suffer because they had taken a 
controversial position or positions as 
witnesses before our committee. 

I want to stress that I made that 
commitment not because of any feeling 
that Mr. Gates would in any way try to 
take any kind of retribution against 
any of those who testified. I do not be-

lieve that he will. Having had con
versations with him, and having 
thought about the fact that he has 
dedicated virtually his entire adult life 
to this institution and to the intel
ligence community, I believe him when 
he says he wants to rebuild the sense of 
family at the CIA, that he wants to 
heal the wounds of the past and get on 
with meeting the challenges of the fu
ture. 

I made those assurances because I 
think individuals in any organization 
are nervous when they come forward to 
take controversial positions, positions 
that are not always accepted by their 
coworkers and by those in any kind of 
institution. I wanted to say to them 
very clearly that I regarded their par
ticipation in the process, just as I re
garded the participation of those who 
appeared in favor of the nominee, to be 
an important contribution to this 
country. 

I sincerely mean that. I have the ut
most respect for all of the witnesses 
who appeared before us, for their abili
ties, for the contribution that they 
made to this country. I wanted that to 
be made clear. 

I also wanted to signal that whether 
it is Mr. Gates or some other Director 
that ultimately comes to lead the 
Central Intelligence Agency, that as 
long as I am a member of the oversight 
committee, particularly as long as I 
am chairman of the oversight commit
tee, that the morale and the working 
conditions of those who try to serve 
their country in the intelligence com
munity will be of paramount impor
tance to me. I will be mindful of those 
kinds of challenges that they meet 
every day in their work environment. 

I want to also indicate that I think 
that as we look back over the record 
there is not, I think, a substantial 
basis for believing there has been sys
tematic intelligence slanting at the 
CIA. I do not believe the record will 
bear that out. 

While I think there have been some 
instances in which greater sensitivity 
should have been given to the percep
tion of some in the Agency, that per
haps there were incorrect pressures 
being exerted, I think that on the 
whole the record establishes, especially 
as it relates to Mr. Gates, that he was 
independent in his judgments. 

If he had desired to slant intel
ligence, for example, to please policy
makers, would he have approved the 
issue of that intelligence estimate 
which said it was very unlikely that 
the Soviet Union would use chemical 
weapons; that at a time in which the 
administration was seeking more fund
ing for the chemical weapons programs 
of the United States. 

If he was anxious to always please his 
superiors, would he have supported the 
release of those estimates which indi
cated that the Soviet Union was going 
to have to reduce its defense spending 
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because of problems with their econ
omy at the very time that we are de
bating on the floor of the Senate de
fense buildups that were recommended 
by the Reagan administration? 

So I do not think the record would 
substantiate the view that there was 
systematic intelligence slanting, nor 
do I believe that it would substantiate 
the view that Mr. Gates in any way 
sought to keep information from the 
Senate Intelligence Committee about 
the Iraqi relationship and intelligence
sharing relationship during the Iran
Iraq war. 

In fact, it was Mr. Gates who argued 
on the side of the committee for ex
panding the definition of significant in
telligence activities so that we would 
learn more, not less, about what was 
going on in the Central Intelligence 
Agency. 

He has good ideas for the future, and 
finally he is a strong supporter for the 
oversight process. I would say to my 
colleagues again the best protection we 
have for the American people is a 
strong oversight process, one that has 
instruments that can really determine 
how the money is being spent and the 
programs are being run. 

We would not have the capability we 
now have to go in with our own inde
pendent audit unit to look at the se
cret bank accounts of programs all 
around the world without advance no
tice had it not been for the support of 
Mr. Gates. 

We would not have the statutory 
independent inspector general system 
passed into law by this Senate, requir
ing our confirmation of an inspector 
general responsible to us and not re
sponsible to the Director of the Central 
Intelligence Agency, had it not been 
for the support, the vocal support of 
Mr. Gates, who talked to the President, 
at least in part played a large role in 
talking the President out of vetoing 
that legislation and allowing it to be
come law. 

Yes, Mr. Gates has made some mis
takes. So has anyone else with experi
ence in a certain field. As I said in the 
beginning, the only way we can assure 
that we could nominate someone to 
this position who has not made mis
takes is to find someone totally with
out experience or someone who has 
never taken any risks or someone who 
has never made any decisions. 

Mr. President, with all the changes 
that must be made in the intelligence 
community, the savings that should be 
made in the budget, I happen to be one 
that agrees with the Senator from Ar
kansas, substantial savings can be 
made and must be made, a reordering 
of the priorities and the missions of the 
intelligence community, more empha
sis on human intelligence, educating 
and training people to increase the 
pool of qualified people should be un
dertaken, more emphasis on stopping 
the proliferation of nuclear, chemical 

weapons, and more emphasis on eco
nomic intelligence. These are the kinds 
of important decisions that must be 
made. They must be made with some
one with experience, who does not re
quire on-the-job training at this criti
cal moment in which we are on the 
brink of making sweeping changes in 
the intelligence community. 

I would submit that sometimes we 
begin to move in the confirmation 
process toward the general principle 
that we should find someone without 
experience, without a track record. 
That way we could find someone . who 
has not made mistakes. That way we 
would also find people that are not 
qualified to do the job at hand. 

Again I thank my colleagues and I 
again conclude with my own personal 
judgment, a judgment that I intend to 
back up with vigorous oversight wheth
er it is Mr. Gates or someone else who 
occupies that position, that he should 
be given a chance to lead the Central 
Intelligence Agency at this time. 

Mr. President, I ask for the yeas and 
nays on the nomination. 

The PRESIDING OFFICER (Mr. 
KOHL). Is there a sufficient second? 
There is a sufficient second. 

The yeas and nays were ordered. 
Mr. CRAIG. Mr. President, today, the 

Senate will vote on President Bush's 
nomination of Robert Gates to be the 
next Director of the Central Intel
ligence Agency, probably one of the 
most important issues confronting U.S. 
national security in recent times. The 
next DCI will be responsible not only 
for leading America's primary source 
of intelligence collection and analysis, 
but for restructuring the institution in 
an unknown world where threats other 
than the Soviet-United States rivalry 
dominate security concerns. 

After reviewing thousands of docu
ments, interviewing hundreds of wit
nesses, and listening to 4 full days of 
testimony by the nominee, who an
swered more than 1,000 questions, the 
Senate Intelligence Committee has rec
ognized Bob Gates' brilliance and pro
fessionalism, and has easily approved 
his nomination. 

Robert Gates joined the CIA in 1966 
after completing his masters. Eight 
years later, while an intelligence ad
viser to the SALT negotiations, Bob 
Gates earned his doctorate in Soviet 
studies from Georgetown University. In 
1982, he became Deputy Director for In
telligence, and 4 years later became 
Deputy Director of the CIA. The Presi
dent has obviously nominated a career 
analyst, instead of a politic ian. 

Many of the witnesses testified to his 
long career of providing cold, unbiased 
interpretations of world events. He has 
made incorrect analyses, but he has 
made many correct analysis, too. Un
like those who oppose Dr. Gates be
cause he made a supposedly wrong pre
diction about the Soviet Union, he is 
not perfect-although the attempted 

Communist coup has proved him cor
rect. 

His career as an intelligence analyst, 
plus his experience on the National Se
curity Council, provides him with vast 
knowledge of the workings of the intel
ligence process. Such ability is ex
tremely important at a time when po
litical relations are undergoing fun
damental changes. The United States 
cannot wait for the President to nomi
nate and for the Senate to confirm an
other DCI, and then wait for that Di
rector to become familiar with the in
telligence process. As last year's events 
showed, threats to this Nation can 
come suddenly from anywhere, any
time. 

During his confirmation process, Dr. 
Gates addressed the Intelligence Com
mittee candidly and honestly, admit
ting the mistakes he made at the agen
cy. Does such modesty not show his 
maturity, his open-mindedness? One of 
the major criticisms against him was 
the politicization of CIA analysis. 
Would a person who skewed global in
terpretations admit to giving wrong 
analysis? This Senator doubts it, and 
many current and former CIA analysts 
agree and testified he did no such 
thing. According to one CIA analyst, 
Elizabeth Steeger, Bob Gates flatly re
jected the idea that the title of her 
work on the 1981 attempted assassina
tion of the Pope be changed to imply 
Soviet complicity. 

Many also questioned Dr. Gates's 
role in Iran-Contra and his respect for 
the law. By honestly admitting to 
vaguely knowing something about 
plans to free hostages in the Middle 
East, and acknowledging he should 
have investigated this matter more 
thoroughly, Bob Gates not only risked 
his nomination to head the CIA, but 
demonstrated his respect for the con
gressional oversight process. 

Knowing the mudslinging and poli
ticking that occurs when the President 
nominates a person for high office, Bob 
Gate's actions demonstrate an un
heard-ofbravery. In this era, when men 
and women come to testify before this 
institution, it is rare that a person ad
mits fault or states a provocative opin
ion. Some of the members may inter
pret his courage and honesty before the 
Senate as naive stupidity, but I see it 
as proof of Dr. Gates' personal integ
rity, his strength to openly present un
popular views, and proof that he will 
act within the bounds established by 
the Constitution. 

That is why I agree with the Intel
ligence Committee and strongly sup
port the nomination of Robert Gates to 
be the Director of the Central Intel
ligence Agency. 

Mr. LEVIN. Mr. President, I have 
given a great deal of thought to this 
nomination of Robert Gates to be the 
next Director of Central Intelligence. 
This has not been an easy decision for 
me. I have been particularly impressed 
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by the fact that so many people I deep
ly regard and trust, including the 
chairman of the Senate Intelligence 
Committee, have so much confidence 
in the nominee. 

Nevertheless, I am left with the feel
ing that Robert Gates has not been 
fully forthcoming with the Senate as 
to his recollections of the events of the 
Iran-Contra affair. 

Here are some examples: 
First, Mr. Gates did not remember 

being at a September 1985 meeting that 
Clair George testified that Mr. Gates 
attended. 

Clair George said he and Mr. Casey, 
Mr. McMahon, and Mr. Gates met in 
Mr. Casey's office about the Iran 
project in September 1985. 

In June 1991, Mr. Gates said "I do not 
recall this meeting.'' 

Second, Mr. Gates did not recall a 
conversation with Admiral Poindexter 
concerning having the CIA buy the as
sets of the private logistics operation. 

In both testimony before the Iran
Contra hearing, and an earlier deposi
tion, Admiral Poindexter discussed 
conversations he recalled with Mr. 
Gates about Poindexter's efforts to 
have the CIA buy the private assets of 
the private logistics operation. 

In June 1991, Mr. Gates said, "I do 
not recall this conversation." 

Third, Mr. Gates did not remember as 
of June 1991 Richard Kerr telling Mr. 
Gates in August-September 1986 of 
Charles Allen's concern about a pos
sible diversion. 

Mr. Kerr told the Iran-Contra Com
mittee that he told Mr. Gates of Mr. 
Allen's diversion speculation in Au
gust-September 1986, and Mr. Gates 
said he wanted to be kept informed. In 
March 1987, Mr. Gates said, "I simply 
have no recollection of any conversa
tion with Kerr regarding the kind of 
speculation and concern I remember 
first hearing from Allen on 1 October 
1986." 

In June 1991, Mr. Gates stated, "I 
have had no subsequent recollection of 
this conversation that Mr. Kerr recalls 
took place in the August-September 
1986 time period." 

Fourth, Mr. Gates did not remember 
as of June 1991 receiving a September 
1986 Charles Allen memo about Lieu
tenant Colonel North and Mr. 
Ghorbanifar. 

Mr. Allen stated in his Iran-Contra 
deposition that he sent a copy of his 
memo to Mr. Casey and Mr. Gates. 
Lieutenant Colonel North told Mr. 
Allen he might have to pay Mr. 
Ghorbanifar "Out of the reserve." 

In June 1991, Mr. Gates stated, "I 
have no recollection of receiving or 
reading this memorandum at the time. 
* * * I do not recall reading this memo
randum." 

Fifth, Mr. Gates did not remember 
saying the things that Mr. Allen testi
fied Mr. Gates said about Lieutenant 
Colonel North on October 1, 1986. 

Mr. Allen stated in his Iran-Contra 
deposition that Mr. Gates expressed ad
miration for Lieutenant Colonel 
North's abilities, but this time he was 
going too far, and Mr. Gates wanted 
Mr. Allen to speak to Mr. Casey about 
it. 

In June 1991, Mr. Gates stated, "I do 
not recall making these remarks about 
Lieutenant Colonel North. * * * Al
though I have been reminded of Mr. Al
len's recollections in the committee's 
interrogatories, I have no recollection 
of making these statements." 

Sixth, Mr. Gates did not remember a 
memo he initialed, nor does he remem
ber why he wanted what the memo re
quested. 

An October 3, 1986, CIA memo that 
Mr. Gates initialed indicated that Mr. 
Gates met with Admiral Poindexter on 
October 2, 1986. The memo states, 
"There was discussion of a special Ira
nian project. Have Tom Twetten and 
Charlie Allen call me." 

In 1987, Mr. Gates wrote to the Intel
ligence Committee and said he had "no 
recollection of the specifics of this dis
cussion. * * *" In June 1991, Mr. Gates 
stated, "I do not recall why I wanted 
Mr. Twetten and Mr. Allen to call me." 

Then, when asked what Mr. Gates 
subsequently conveyed to Mr. Twetten 
or Mr. Allen, Gates said, "I do not re
member what I conveyed to Mr. 
Twetten or Mr. Allen." 

Seventh, Mr. Gates did not remember 
making comments to CIA general 
counsel David Doherty that Mr. 
Doherty testified Mr. Gates made. 

Mr. Doherty stated in an Iran-Contra 
deposition that on October 15, 1986, Mr. 
Gates, in discussing a possible diver
sion to Cen~ral America, discussed 
with Mr. Doherty "speculation on con
tributions from other countries as 
well." 

In June 1991, Mr. Gates stated, "No, I 
do not recall making the additional 
statement to Mr. Doherty about con
tributions from other countries." 

Mr. President, I have remaining 
doubts about Mr. Gates' candor with 
the Senate. I cannot vote to confirm 
him. 

Mr. BAUCUS. Mr. President, one of 
the Senate's most important functions 
is the confirmation of executive ap
pointments. Today we are considering 
the confirmation to one of the most 
critical positions in our Governmen~ 
the Director of the Central Intelligence 
Agency. 

The Intelligence Committee hearings 
in connection with Mr. Gates' nomina
tion have been illuminating in several 
regards. We have gained important in
sights to the secretive world of intel
ligence gathering; we have been sen
sitized to the need for objective, non
political intelligence; and we have seen 
the importance of congressional over
sight driven home. I commend the dis
tinguished chairman and the entire 
committee for their leadership in these 
hearings. 

After carefully evaluating the find
ings from the confirmation hearings, I 
have decided to vote against Mr. Gates' 
nomination. 

I am particularly concerned about al
legations from former colleagues of Mr. 
Gates concerning the politicization of 
the intelligence. Such action is pa
tently unacceptable. 

In an era of unprecedented inter
national change, we must place an ex
tremely high premium on accurate in
formation. Congress has no analogy to 
the CIA. Our ability to make respon
sible policy often turns upon CIA as
sessments of the world situation. We 
cannot afford to gamble on whether a 
CIA report reflects reality-or the 
President's political agenda. 

We have come to realize that na
tional security contains an economic 
componen~a component of at least 
equal importance to military consider
ations. Most Americans now believe 
that Japan is a greater threat to the 
United States than the Soviet Union. If 
the United States is to remain a great 
power, we need an intelligence commu
nity that understands the changed na
ture of the environment we face. 

While the world has entered a new 
era, I fear that Mr. Gates remains 
trapped in the mindset of yesterday. He 
has made a career of fighting the cold 
war, and I admire his sense of service. 
But times have changed. I do not be
lieve Mr. Gates is the right person to 
lead today's CIA. 

Mr. SHELBY. Mr. President, I want 
to thank the distinguished chairman of 
the Select Committee on Intelligence 
for yielding me time to speak on this 
important nomination. 

Mr. President, the intelligence com
munity, like the defense community, is 
at a crossroads. The focus of its activi
ties since the Central Intelligence 
Agency was established in 1947, has 
been the Soviet Union. Now that threat 
has been significantly diminished. In 
its place are wide-ranging concerns. 
The Middle East, Narco-terrorism, eco
nomic espionage and the threat of the 
proliferation of nuclear, biological, and 
chemical weapons, just to name a few. 

Added to this equation is the fact 
that funding for the Central Intel
ligence Agency, like the Department of 
Defense, will certainly decline. The 
need to eliminate budget deficits and 
the end of the cold war have forced cut
backs in spending on intelligence ac
tivities. Shortages of funding will re
quire innovative approaches to intel
ligence. 

To make the transition that lies 
ahead for the Central Intelligence 
Agency requires the appointment of a 
new director that has the experience, 
qualifications, and trust of the intel
ligence community. Robert Gates, a ca
reer intelligence officer who has served 
five Presidents, is uniquely qualified to 
serve in this capacity. 

The fact that Mr. Gates is superbly 
qualified does not automatically en-
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sure that he should be supported for 
confirmation. It is the duty of the U.S. 
Senate to thoroughly investigate the 
background and the conduct of each 
nominee. I believe that the Select 
Committee on Intelligence, under the 
direction of Chairman BOREN and Vice 
Chairman MURKOWSKI, have provided 
the Senate with an extensive, biparti
san nomination process. It held 10 days 
of hearings, with the nominee giving 4 
days of testimony, in open and closed 
session. 

Two serious charges were leveled at 
Mr. Gates during the hearings. The 
first charge concerned Robert Gates' 
conduct during the Iran-Contra Affair, 
and the second allegation related to 
possible distortion of intelligence esti
mates for political purposes by Mr. 
Gates while serving in various capac
ities at the CIA. 

I have read the committee report on 
the nomination hearings and have 
come to the conclusion that Mr. Gates 
did not have any involvement in, or 
prior knowledge of, the Iran-Contra Af
fair. As to the charges of politicaliza
tion of intelligence estimates, I con
cluded from my study of the materials 
provided, that there is no evidence that 
Robert Gates deliberately slanted in
telligence estimates. 

What this process did find is that 
Robert Gates is a man of strong per
sonal conviction who is not afraid to 
make his views known. He is an expert 
in his field, with a brilliant mind and 
25 years of experience in intelligence. 
He is the type of man to lead the CIA 
through the challenging times ahead. 

Mr. President, I intend to vote in 
favor of the nomination of Robert M. 
Gates to be Director of Central Intel
ligence and urge my colleagues to sup
port his confirmation. 

Mr. JEFFORDS. Mr. President, I be
lieve my colleagues are aware of my 
basic philosophy on nominations by 
the President to administration posts. 
In my view, the President's choice for 
his top officials should be respected un
less there is clear evidence that the in
dividual is unfit or unqualified for the 
job. 

Robert Gates is being nominated to 
head the CIA, not for a seat on the Su
preme Court. The Director of Central 
Intelligence [DCI], unlike a Supreme 
Court Justice, can be removed by the 
President at any time and is subject to 
the ultimate authority of the President 
at all times. And conversely, the Presi
dent himself is ultimately responsible 
for the policies of the members of his 
administration. Mr. Gates has been se
lected by President Bush to run the 
CIA at this particular time in history. 
This does not preclude his selection of 
another individual to take Mr. Gates' 
place should the President feel that an 
individual with different skills or 
qualifications becomes necessary. And 
another President should enjoy the 
same prerogative in naming a replace-

ment for Mr. Gates should he or she so 
choose. 

Just as the Senate Judiciary Com
mittee was faced with the controver
sial nomination of Judge Clarence 
Thomas to be a Supreme Court Justice, 
the Select Committee on Intelligence 
was also faced with a controversial 
nominee. Over the course of several 
months, including almost a month of 
public hearings, the committee exhaus
tively examined charges of Mr. Gates' 
involvement in the Iran-Contra Affair, 
charges that he stifled debate within 
the intelligence community and allega
tions that on certain occasions he 
skewed intelligence reporting to con
form with the opinions of then-DCI, 
William Casey. 

Mr. Gates testified before the com
mittee on all of these matters, and in 
some cases, admitted that he had made 
some mistakes and had not been suffi
ciently vigilant in ferreting out the 
truth. Many of his colleagues and sub
ordinates at the agency came before 
the panel to share their opinion of Mr. 
Gates and his performance at the CIA. 
I am concerned by testimony from 
some career CIA analysts that Mr. 
Gates, in their view, slanted intel
ligence findings and politicized analy
sis in key reports. Many of the con
cerns raised during his confirmation 
hearings echoed misgivings of mine. 
However, in the end, the members of 
the Intelligence Committee, by a vote 
of 11 to 4, decided that there was insuf
ficient evidence to deny President Bush 
his choice for DCI. I agree with the 
committee's assessment. 

Robert Gates is no stranger to the 
Select Committee on Intelligence. As 
Deputy Director of the CIA from 1986 
to 1989, including 5 months as acting 
director, and then in his position as 
Deputy Assistant to the President for 
National Security Affairs, the commit
tee has had frequent contact with Mr. 
Gates. This association has given the 
committee insight into how Mr. Gates 
would relate to Congress as DC!. 

And President Bush is no stranger to 
the CIA. As a former DCI himself, I am 
pleased that he saw the wisdom in ap
pointing a career CIA analyst to head 
the agency. As we head into a period of 
reorientation and redefinition for the 
Agency, it is critical that the director 
have a thorough understanding of all 
aspects of the agency, and have the 
credibility that comes from career 
service. 

The world is changing rapidly, and 
with it that segment of the inter
national relations of greatest concern 
to the CIA. Just as the primary mili
tary threats to our Nation are shifting, 
the types of intelligence activities and 
data collection required for national 
security must be redefined. The war 
against Iraq pointed out the danger of 
a Soviet-centric intelligence operation. 
Today, the threats to America come 
from many different quarters, and in 

many instances, the intelligence com
munity still views the world through 
the prism of the East-West confronta
tion. Threats to America's security in 
the coming decade are more likely to 
be economic than military, regional 
rather than East-West and fueled by 
deprivation rather than ideological fer
vor. 

I envision substantial changes in the 
role of the CIA in the new world order. 
While the world is no less scary, the 
traditional international espionage 
will be less likely to influence world 
events. Just as the size of the military 
budget is declining rapidly, the need 
for international covert operations is 
also reduced. Mr. Gates has indicated 
that he is cognizant of this evolution 
and has supported recent attempts to 
allow greater congressional scrutiny of 
the CIA's operations. To a small de
gree, the Gates hearings themselves 
provided an unprecedented public 
glimpse into the private world of the 
CIA and the human disagreements that 
exists within any institution, but that 
seem foreign to our perception of the 
CIA. Could glasnost finally be coming 
to the CIA? 

The new DCI will be required to 
think creatively and act boldly in 
reorienting the agency. Here, Mr. 
Gates' intimate understanding of the 
CIA and the intelligence needs of the 
President put him in a unique position 
to lead such a reform movement, 
should he choose to do so. If he does 
not so choose, then the duty will fall to 
Congress. 

It is always tempting to ask whether 
a President's nominee is the best pos
sible person for the job. I do not see 
that as the correct question for the 
Senate to ask. While we are obligated 
to reject any nominee who is unfit or 
unqualified, the choice of administra
tion officials is not ours. We must re
spect the wishes of the person who has 
been given the mandate by the Amer
ican people to form his or her own 
team. Robert Gates would not be my 
choice, but he is President Bush's 
choice and I see no compelling reason 
to oppose the nomination. 

Mr. DASCHLE. Mr. President, I rise 
today to express my serious reserva
tions as we debate the confirmation of 
Robert Gates to be the next Director of 
Central Intelligence. Since Robert 
Gates was first named Deputy Director 
for Intelligence in 1982, and later con
firmed as Deputy Director of Central 
Intelligence in 1986, the key events 
have ushered in an era of remarkable 
change. We have witnessed not only 
the collapse of the Berlin Wall and the 
unification of Germany, but also the 
demise of the Warsaw Pact and the 
failure of communism. The end of the 
cold war has not only diminished the 
likelihood of a confrontation between 
the Soviet Union and the United 
States, but also increased the possibil
ity of a world filled with hope, peace, 
and prosperity. 
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As the global situation continues to 

evolve, the United States must respond 
accordingly. The changes especially in 
the Soviet Union, demand that we de
velop new ways to adjust both eco
nomically and militarily. The Depart
ment of Defense, for example, intends 
to cut its overseas bases by one-third 
and expects to reduce its U.S. military 
personnel based in Europe by almost 50 
percent by mid-decade. As the threat of 
a Soviet conventional attack subsides 
in Europe, it is obvious that the need 
for United States intelligence to 
counter the KGB will decline as well. If 
we can no longer afford to maintain 
our United States forces based overseas 
at cold war levels, we can no longer af
ford a CIA that concentrates half of its 
assets on the Soviet military target. 

Some in this body have proposed that 
all functions and powers of the CIA be 
transferred to the State Department. 
Most will agree that the priorities of 
the CIA need to be re-evaluated. Even 
Robert Gates remarked in his opening 
statement, that the "CIA and U.S. in
telligence must change-and be seen to 
change-or confront irrelevance and 
growing sentiment for their dismantle
ment." 

The chairman of the Intelligence 
Committee, Senator BOREN, has stated 
that whoever is the next Director of 
Central Intelligence, "is going to pre
side over the most sweeping changes in 
the history of the intelligence commu
nity." Clearly, change in U.S. intel
ligence is inevitable. It is the respon
sibility of this body to determine if the 
President's nominee to head the CIA is 
capable of propelling U.S. intelligence 
into the 21st century. 

As I mentioned at the beginning of 
my statement, I have serious reserva
tions regarding the confirmation of 
Robert Gates to be the next Director of 
Central Intelligence. I have several 
concerns regarding his tenure at the 
CIA, and I have several questions re
garding how his nomination will affect 
the future of U.S. intelligence. 

My first major concern is whether or 
not Robert Gates played an active role 
in the Iran-Contra Affair. Robert Gates 
was first nominated by President Ron
ald Reagan in 1987 to be Director of 
Central Intelligence, but was forced to 
withdraw his nomination because of 
the controversy surrounding the Iran
Contra scandal. Despite the passage of 
5 years and 3 weeks of hearings, the 
controversy surrounding the Iran
Contra scandal has not subsided. Mr. 
President, the testimony of Robert 
Gates during these hearings failed to 
resolve the questions I have regarding 
the role that Gates played in the Iran
Contra Affair. 

In 1987, Robert Gates testified that 
Director Casey kept him in the dark 
about the secret arms sales to Iran and 
the transfer of profits from those sales 
to support the Nicaraguan Contra 
rebels. Several witnesses have also 

speculated that it was possible that 
Casey left Gates "out of the loop" to 
protect him from potential fallout. 

Thomas Polgar, a former CIA official 
and a policy analyst for the Senate Se
lect Committee on the Iran-Contra Af
fair, testified during the confirmation 
hearings that Gates was not out of the 
loop. Polgar stated that those who 
have suggested Gates did not know 
about Iran-Contra and the diversion of 
funds because he was compartmented 
out, do not understand how the CIA 
functions. Polgar explained that, as Di
rector Casey's hand-picked Deputy Di
rector for Intelligence, Gates was a key 
member of the CIA's top management 
team. Polgar believes that Gates ''was 
not only aware of Iran-Contra develop
ments but had direct involvement with 
them already as Deputy Director for 
Intelligence. * * *" By early 1986, 
Polgar claims, "* * * it would have 
been impossible for any senior CIA offi
cer, let alone the Deputy Director, not 
to know that the CIA was involved in 
support for the Contras." 

Robert Gates testified in 1987, how
ever, that the first time he heard ru
mors of the diversion of funds to the 
Contras was on October 1, 1986, in a 
meeting with Charles Allen. At the 
time, Allen was a CIA analyst who was 
involved with the arms transfers to 
Iran. Gates has testified that he was 
startled by what Allen told him, but 
categorized the evidence as extremely 
flimsy. Gates also testified that Allen 
gave him no indication that the Na
tional Security Council or anyone from 
the U.S. Government was involved. 

During the 1991 confirmation hear
ings, however, Allen stated that he dis
cussed with Gates the possibility of di
version of Iran arms sale profits to the 
Contras. Allen testified that he and 
Gates discussed Lt. Col. Oliver North 
during the October 1, 1986 meeting. 
Allen said he distinctly recalled Gates 
saying to him that ''* * * Colonel 
North, whatever qualities he may have 
had in the past in performing services 
to the United States, [had become in
volved in] a very questionable activity 
at best." Allen also testified that Gates 
reiterated this statement in a meeting 
with Director Casey 6 days later. 

Gates tesified during the confirma
tion hearings that he has no recollec
tion of making these statements re
garding North. Gates also testified that 
he has no recollection of either discuss
ing Lieutenant Colonel North or the di
version of funds to the Contras with 
Richard Kerr in August 1986. 

Richard Kerr, who is now acting Di
rector of the CIA, testified during the 
confirmation hearings that he first 
told Robert Gates of a possible diver
sion in late August 1986. Kerr testified 
that Charles Allen came to him in late 
August and said that the United States 
arms were being sold to Iran at inflated 
prices and that there was reason to be
lieve the money was being used to sup-

port the Contras. Kerr thought the 
issue was important enough to discuss 
with Gates, which he testified he did on 
that or the following day. According to 
Kerr, he told Gates that "Ollie was in
volved" and Gates indicated that he 
had heard rumors of the Contra con
nection before. 

Allen and Kerr are by no means the 
only persons who have testified that 
they discussed with Gates, North's role 
in the diversion of funds to the contras 
before it was announced by the White 
House on November 25, 1986. There are 
also sworn statements from Adm. John 
Poindexter, then-CIA Near East Divi
sion Chief Tom Twetten, and CIA Gen
eral Counsel Dave Doherty, regarding 
conversations with Gates that Gates 
said he does not recall. 

Throughout his career Gates has 
demonstrated intellectual brilliance 
and an excellent memory. I find it 
somewhat intriguing and very dis
heartening that Gates is so forgetful on 
topics relating to the dramatic events 
in the fall of 1986. I also find it ex
tremely disturbing that Gates re
sponded to the committee's written 
questions with the written answer, "I 
don't recall," some 33 times and with 
"I didn't know" more than 40 times. 

If members of this body, despite the 
testimony of numerous witnesses and 
despite the evidence provided in nu
merous documents still believe that 
Gates did not know of the diversion as 
he has testified, the question remains, 
"Why didn't he know?" 

In his opening statement before the 
Intelligence Committee on September 
16, Gates said he made a number of 
mistakes by not pursuing the "possibil
ity of impropriety or even wrongdoing 
in the Government." Gates acknowl
edged that he should have "pursued 
this possibility more aggressively." 
Gates has admitted that, "[he] should 
have been more skeptical of what [he] 
was told. [He] should have asked more 
questions and [he] should have been 
less satisfied with the answers [he] re
ceived, especially from Director 
Casey." 

But contrast this to statements that 
Gates made in 1987, when he testified 
on numerous occasions that the CIA 
actively avoided information concern
ing the diversion of funds to the 
Contras. According to Gates, "Agency 
people * * * from the Director on 
down, actively shunned information. 
We did not want to know how the 
Contras were being funded * * * we ac
tively discouraged people from telling 
us things. We did not pursue lines of 
questioning." 

Even Lt. Col. Oliver North recently 
stated that, "For someone [like Gates, 
who was then Deputy CIA Director] not 
to have known that I was involved in 
all manner of things [with the Contras] 
had to be an almost conscious act of 'I 
didn't know."' 

Mr. President, my questions regard
ing the role that Robert Gates played 
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in the Iran-Contra affair culminate in 
my deep concern about what we can ex
pect from Robert Gates if he is con
firmed as the next Director of Central 
Intelligence. 

As Senators, we are responsible for 
providing advice and consent regarding 
the President's nominee to be the Di
rector of Central Intelligence. I trust 
that each of us has carefully weighed 
the evidence regarding the role that 
Gates played in the Iran-Contra Affair. 

But, I ask each of my colleagues, if 
Robert Gates played a more active role 
in the Iran-Contra scandal than he has 
admitted before Congress, can we safe
ly say that Robert Gates will be com
mitted to the oversight of intelligence 
in the future? My answer is, "No, we 
cannot." 

Furthermore, I ask my colleagues, if 
Robert Gates was involved in the Iran
Contra scandal when he was Deputy Di
rector of Central Intelligence, can we 
entrust in him the responsibilities re
quired of the Director of Central Intel
ligence? Again, My answer is, "No, we 
cannot." 

If, on the other hand, one honestly 
believes that Robert Gates was "left 
out of the loop" as he and others have 
claimed, then, will Robert Gates, as Di
rector of Central Intelligence, likely 
refer to speculation of CIA analysts as 
flimsy evidence and conveniently brush 
it aside when it is politically expedi
ent? My answer is, "We cannot afford 
to take that chance." 

I ask my colleagues, who will be vot
ing on the confirmation of Robert 
Gates, if under either possibility, the 
strained relationship that currently 
exist between Congress and the CIA 
will continue to suffer? Again, my an
swer is, "We cannot afford to take that 
chance." 

Mr. President, my second major con
cern is whether or not Robert Gates po
liticized the intelligence process while 
serving as Deputy Director for Intel
ligence in 1982, and Deputy Director of 
Central Intelligence in 1986. 

Gates has emphatically denied 
charges that he slanted intelligence re
ports and said he was always "open to 
different interpretations" and willing 
to have "all points of views presented 
to policymakers." Gates and other wit
nesses claimed charges of politicization 
were mere perceptions that stemmed 
largely from analysts whose work had 
been rejected. 

Jennifer L. Glaudemans, a former So
viet affairs analyst, found this expla
nation simplistic and patronizing, 
warning that it is too easy to dismiss 
charges of politicization by 
rationalizing that analysts are "too 
finicky, too egocentric, too whiney, or 
too academic." 

Glaudemans and other witnesses 
have come forward and testified before 
the Intelligence Committee that this 
was not the case. They have cited nu
merous examples where William Casey 

and Robert Gates manipulated the sys
tem for analyzing intelligence and 
cooked the books to advocate the ideo
logical position of the administration. 
Melvin Goodman, a division chief in 
Soviet affairs at the CIA when Gates 
was the CIA's Deputy Director for In
telligence, testified that the 
"politicization of intelligence was in
stitutionalized" during the Casey
Gates era. 

Goodman described "two primary 
targets for politicization." The first 
target included "nearly all intelligence 
issues connected to covert action," 
such as CIA activities in Iran, Nica
ragua, and Afghanistan. The other tar
get was Casey's "conviction that the 
Soviet Union was intent on destroying 
the West and was responsible for most 
of the world's problems." 

Goodman testified that both Casey 
and Gates "overemphasized the Soviet 
threat, ignored Soviet vulnerabilities 
and weaknesses, and failed to recognize 
the pluralistic political culture that 
Gorbachev developed. * * *'' Goodman 
went so far as to conclude that the 
Casey-Gates approach led to the CIA's 
failure to predict the collapse of com
munism in the Soviet Union, a failure 
that may well have delayed the end of 
the cold war and cost U.S. taxpayers 
billions of dollars. 

Again, my questions regarding 
whether or not Robert Gates partici
pated in the politicization of intel
ligence culminate in my deep concern 
about what we can expect from Robert 
Gates if he is confirmed as the next Di
rector of Central Intelligence. 

Again, I ask my colleagues, if Robert 
Gates cooked the books to advocate 
the ideological position of the adminis
tration while serving as Deputy Direc
tor for Intelligence and Deputy Direc
tor of Central Intelligence, is it pos
sible that U.S. intelligence under his 
guidance will continue to politicize in
telligence? My answer is, "We cannot 
afford to take that chance." 

Because of the concerns I have re
garding the tenure of Robert Gates at 
the CIA, and because of the questions I 
have regarding how his nomination 
will affect the future of U.S. intel
ligence, I cannot support the confirma
tion of Robert Gates to be the next Di
rector of Central Intelligence. 

Finally, Mr. President, although I 
have decided not to support this nomi
nation, I would like to commend the 
chairman of the Intelligence Commit
tee, Senator BOREN, for conducting 
hearings that were fair, thorough, and 
nonpartisan, especially at a time when 
the entire nomination process was in 
question. I put a great deal of weight 
behind the recommendation of the 
chairman, but I am constantly re
minded of his own statement that the 
next Director of Central Intelligence, 
"is going to preside over the most 
sweeping changes in the history of the 
intelligence community." While the 

strong conviction of the chairman 
weighs in his favor, I remain uncon
vinced that Robert Gates is capable of 
propelling the CIA into the 21st cen
tury. 

Mr. McCAIN. Mr. President, in nomi
nating Robert Gates to be Director of 
Central Intelligence, President Bush 
has chosen a man well qualified to 
meet the demanding challenges that a 
vastly changed and changing world 
poses for the U.S. intelligence commu
nity today. 

For 25 years, Bob Gates has dedicated 
his formidable intellect and analytical 
skills and his enormous capacity for 
hard work to the welfare of our coun
try. In various intelligence and na
tional security posts, he has served five 
Presidents with distinction. Even his 
harshest critics have attested to his ex
traordinary ·brilliance, dedication and 
competence. In short, he has proven 
himself to be a public servant of un
common ability. He is, in my opinion, 
eminently well-suited to perform the 
task for which the President now calls 
him. 

Bob Gates' critics allege that he is 
tainted by the stain of the Iran-Contra 
Affair. Yet the Tower Commission, two 
congressional committees, and an in
ternal CIA investigation, have all ab
solved him of any wrongdoing or 
knowledge of wrongdoing. Even Judge 
Walsh, as relentless an investigator as 
has ever served as a special prosecutor, 
has not discovered evidence that would 
make Mr. Gates a deserving subject for 
investigation. In its exhaustive review 
of this nomination, the Select Commit
tee on Intelligence has not found any
thing that would add or subtract from 
the judgment that Bob Gates was not 
involved in the design or conduct of 
Iran-Contra policies. 

In the course of debate on this nomi
nation we have heard frequent ref
erence to Mr. Gates' politicization of 
intelligence. That is, indeed, a serious 
charge. but as we have seen in his own 
forceful rebuttal of that charge, and in 
the testimony of supporting witnesses, 
politicization is, in the words of my 
good friend from Maine, Senator 
CoHEN, "in the eyes of the beholder." 

Make no mistake, Bob Gates has 
served five Presidents well. He has 
served his superiors at the CIA well, 
men as diverse in their thinking as 
Stansfield Turner and Bob Casey. But 
the uniformly high opinion that his su
periors hold of Bob Gates does not sug
gest that he cooks intelligence to suit 
the taste of his various customers. 
Their high opinion rests on their con
fidence that Gates' commitment to 
sober, dispassionate analysis, and his 
firm regard for the highest ethic of 
public service, renders him incapable of 
professional dishonesty. 

Gates' critics further allege that he 
should be disqualified because he failed 
to predict the rapidity and extent of 
Soviet collapse. Yet, I have not met 



30316 CONGRESSIONAL RECORD-SENATE November 5, 1991 
anyone in or out of the intelligence 
community possessed of the almost di
vine prescience necessary to have pre
dicted the speed and full dimensions of 
Soviet decline. 

What Bob Gates brought to these his
toric years, was a caution that befits 
an able intelligence officer, and a 
knowledge of the subject unsurpassed 
by his peers. He provided his superiors 
with analyses that was untainted by 
wishful thinking, and he offered judg
ments that were informed by fact, not 
fancy. 

In the tumultuous days ahead, in the 
chaos that has beset the Soviet empire, 
and the turmoil that will result from 
the continued disintegration of that 
empire, this Nation will be well served 
by an experienced and talented analyst 
of Soviet affairs of the caliber of Mr. 
Gates. 

We know that Bob Gates has the full 
confidence of the President. By his 
sterling record of cooperation with 
Congress, his manifest respect for our 
oversight responsibilities, he has 
earned ours. I will cast my vote to con
firm Robert Gates as Director of 
Central Intelligence. I urge my col
leagues to do likewise. 

Mr. BINGAMAN. Mr. President, I will 
vote against confirmation of Robert 
Gates to be the Director of Central In
telligence for two basic reasons: 

First, the dramatic changes in the 
world require us to rethink the role of 
the CIA and put that organization on a 
new and different course. I believe that 
this job can best be done by someone 
who approaches the position of Direc
tor with a fresh perspective; someone 
whose view of the role of the CIA has 
not been determined by its previous ob
sessions. 

Second, the CIA has been rightly 
criticized for involvements in a variety 
of activities in the last decade. Mr. 
Gates has held positions of influence in 
the Agency during much of this time. 
It is essential that we close the book 
on those events and in order to do so 
we need a Director who has not been 
tainted by what has occured. 

I realize the votes are here to con
firm Mr. Gates. Since I disagree with 
the President's decision, my vote will 
not be one of those. I hope my concerns 
are proven to be unfounded. I wish Mr. 
Gates well in his new position. 
ROBERT GATES IS THE WRONG MAN FOR THE JOB 

Mr. WELLSTONE. Mr. President, I 
speak today in opposition to Robert 
Gates' nomination to be Director of the 
Central Intelligence Agency. 

Under ideal circumstances, individ
uals charged with making decisions 
about U.S. foreign policy should have 
the benefit of reliable, accurate intel
ligence about world developments. The 
intelligence analysts should be com
pletely removed from policy making 
and be neutral on specific policy mat
ters. The Director of Central Intel
ligence, in particular, should not skew 

the data to please the President or to 
cater to his preconceptions. Nor should 
his or her own political views get in 
the way of an ability to analyze world 
developments objectively, and to tell it 
to policymakers-in the executive 
branch as well as the legislative 
branch-like it really is. 

Of course, reality often falls short of 
our ideals. The CIA, in particular, has 
amassed a four decade-long record of 
politically and ideologically driven in
telligence. Some of it has been very 
distorted, such as data on Soviet de
fense spending and capabilities, some 
of it just plain wrong, such as pre
dictions about developments in Iran 
and Afghanistan in the 1970's and Iraq 
and the Soviet Union in the late 1980's 
and 1990's. On the operational end, the 
CIA has been involved in many enter
prises that violate or skirt United 
States law-as recently as last decade 
in connection with the Iran-Contra 
scandal. 

Mr. President, just because the CIA 
has not always lived up to our ideals, 
we should not abandon those ideals. If 
the Senate confirms Robert Gates to be 
the Director of the CIA, we will be 
abandoning the ideal of providing pol
icymakers with unbiased, accurate in
telligence. Indeed, we will be flagrantly 
flouting this ideal. 

Robert Gates became the Deputy Di
rector of the CIA in April, 1986, after a 
meteoric rise in the Agency. His con
firmation hearings provided ample and 
credible evidence that, as the Deputy 
Director, he repeatedly skewed intel
ligence to promote the world view of 
his mentor and his boss, William 
Casey. Analysts specializing in the So
viet Union, Latin America, Africa, and 
scientific affairs, came forward-some 
at risk to their careers in the agency
to provide examples. The record fur
ther strongly suggests that Robert 
Gates supported-passively or ac
tively-terribly misguided or illegal 
covert operations, including the diver
sion of funds to the Nicaraguan 
Contras obtained through the sale of 
arms to Iran. He also had a hand in hid
ing some of the details of these covert 
operations from Congress. Lastly, the 
record showed that Robert Gates 
crossed the line from independent in
telligence-gathering into high-profile 
policymaking when he gave speeches 
advocating an unyielding line toward 
the Soviet Union and deployment of a 
star wars missile defense system. 

Mr. President, I won't retell the tes
timony of the many former and current 
employees of the CIA before the Intel
ligence Committee who questioned Mr. 
Gates' fitness to be DC!. Each Senator 
should review that record for him or 
herself before casting a vote. I do want, 
however, to highlight some of the prin
cipal charges made against Mr. Gates 
which remain troublesome or unrefuted 
by Mr. Gates. 

Before the hearings began, the chief 
question concerned Mr. Gates' involve-

ment in, and knowledge of, the Iran
Contra scandal. Mr. Gates testified 
that he was unaware of the scandal. He 
conceded that he should have pursued 
hints of impropriety and should have 
been more skeptical of the reassuring 
information he received from Director 
Casey and others. 

I cannot know for certain what Rob
ert Gates knew and when he knew it. 
However, I do know that four CIA offi
cials swear they warned him about the 
illegal activities. I know that his im
mediate boss, William Casey, and his 
immediate subordinate, Claire George, 
were deeply involved in the affair. Ac
cording to Oliver North, the only way 
Gates would not know of his activities 
is by a conscious act of not wanting to 
know. In my opinion, at the very best, 
Gates' role in this affair adds up a 
troubling picture of a top-level official 
willfully ignoring illegal activities in 
order to shield himself from political 
responsibility. 

Once the hearings began, another 
equally important charge was inves
tigated. Did Robert Gates participate 
in efforts to slant or distort intel
ligence analysis to conform to a pre
conceived political agenda or position? 

Former and current intelligence offi
cers cited several examples when Gates 
improperly slanted intelligence assess
ments. Robert Gates rebutted many of 
the specific charges of bias . leveled 
against him, but he did not convinc
ingly refute several principal charges. I 
will mention just two of these charges. 

A senior intelligence analyst pre
pared a national intelligence estimate 
in 1982 that suggested that Soviet in
fluence in the Third World was waning. 
Gates attached a damning cover memo
randum to the report, thereby nul
lifying the report. The report's conclu
sion would have undercut Mr. Casey's 
advocacy of covert operations in re
sponse to a supposed increase in Soviet 
adventurism in the Third World. 

Mr. Gates participated in an effort to 
produce a report which gave undue cre
dence to the case for Soviet involve
ment in the attempted assassination of 
Pope John Paul II in 1981. It was well 
known that Director Casey was con
vinced of Soviet involvement in the as
sassination attempt. 

Lastly, Mr. Gates' past behavior 
demonstrates that he does not observe 
the line between policy advocacy and 
intelligence gathering. In October 1988, 
Gates made a speech in which he ar
gued that Mr. Gorbachev had not really 
changed the Soviet Union. Then Sec
retary of State George Shultz was so 
irritated by the negative tone of the 
speech that he reprimanded Mr. Gates. 
A year later, when Mr. Gates was pre
paring a speech on the same topic, Sec
retary of State James Baker ordered 
Gates to cancel his appearance. 

In another speech given in November 
1986, Mr. Gates issued alarming, and 
exaggerated, estimates of Soviet laser 



November 5, 1991 CONGRESSIONAL RECORD-SENATE 30317 
developments. The Deputy Director of 
the CIA followed this so-called intel
ligence with his personal opinion about 
a controversial policy. Mr. Gates 
opined that American failure to pro
ceed with SDI would have "awesomely 
negative implications for strategic sta
bility and peace." 

For much of the CIA's history, the 
Director's job was a policy appoint
ment, and the agency was the preserve 
of the executive branch. Fortunately, 
this is no longer true. Following the 
Church committee hearings on CIA 
abuses in the early 1970's, Congress has 
provided increasing oversight of the 
agency. As congressional involvement 
in foreign policy has increased, so has 
its need for good solid intelligence. 

The post-cold-war world is at least as 
complicated as in earlier times. There 
is no doubt that the United States still 
needs intelligence. The Congress and 
the executive branch should be able to 
count on the Chief Intelligence Officer 
of the country for an independent, rig
orous, and neutral assessment of world 
events. Mr. President, given Robert 
Gates' record, I believe that he is the 
wrong man for the job. 

Mr. ROCKEFELLER. Mr. President, I 
will vote against Robert M. Gates to be 
Director of Central Intelligence. 

It was my hope, at the outset of this 
nomination, to be able to support Bob 
Gates for this sensitive and critical 
post. It is clear that he is a dedicated 
and talented man, a gifted intelligence 
officer who has devoted his entire pro
fessional career to the agency he clear
ly loves. His entire career has placed 
him on course to assume this position. 

But I have concluded that it would be 
a mistake, in light of what we have 
learned through the exhaustive con
firmation hearings held by the Senate 
Intelligence Committee, to put this 
man in this post at this time. 

The key question I have weighed is 
not merely whether Bob Gates is quali
fied to be Director of Central Intel
ligence-he clearly is, if the only cri
terion is one of experience. He is argu
ably the most experienced senior intel
ligence officer in our country. He has 
served not only at the CIA, but with 
the National Security Council. He has 
been involved in virtually every aspect 
of intelligence and foreign policy over 
the past three decades-and at the 
highest levels of government delibera
tions over the past 10 years. But the de
cision before the Senate should not, 
and must not, rest on Bob Gates' 
resume alone. 

My judgment that Bob Gates should 
be rejected by the Senate rests on the 
record and quality of his experience. 

Unfortunately, when the entire 
record of Bob Gates' tenure at CIA and 
the National Security Council is taken 
into account, one cannot but conclude 
that what is needed-now more than 
ever before-is a leader for the intel
ligence community who can effectively 

guide the CIA in the new era governing 
U.S. foreign policy. 

And one cannot but conclude that 
Bob Gates is wholly identified with, 
and represents, the policies and prac
tices of the past. Bob Gates does not 
stand for, and cannot guide the intel
ligence community into, the immense 
challenges and opportunities of the fu
ture. 

The hearing record-which focused 
on the Iran-Contra scandal, the issues 
of intelligence analysis accuracy and 
politicization, particularly with re
spect to the Soviet Union-dem
onstrates convincingly that Bob Gates 
is fully associated with intelligence 
policies and practices that consistently 
failed the national interest. Even if 
Bob Gates is given every benefit of the 
doubt in each key area of inquiry, the 
fact remains that he guided the intel
ligence community through an era that 
is fundamentally out of step with to
day's imperatives. 

Some have focused their attention on 
the question of whether Bob Gates was 
involved in the Iran-Contra affair. One 
can make the case that he was cut out 
from knowledge and involvement in 
what were ultimately criminal activi
ties that reached to the integrity of 
the constitutional processes of govern
ment itself. 

We may never know the entire truth 
of what happened and the role of the 
principals involved, including Presi
dent Reagan, former CIA Director Wil
liam Casey, and Bob Gates. I believe 
it's fair to expect that, regardless of 
whether Gates knew of what was occur
ring, he should have made it his busi
ness, as the second in command, not 
only to be informed about, but to try 
to stop, activities that were illegal and 
which contravened the express prohibi
tion of the Congress. Gates testified be
fore the Intelligence Committee in the 
present confirmation hearings that he 
knew Director Casey crossed the bright 
line between intelligence and policy, 
particularly with respect to Iran
Contra, but that he never took his con
cerns on this most important issue to 
the President. Gates preferred to look 
the other way, and as a result of that, 
one of the worst scandals in American 
foreign policy erupted-with con
sequences that are still unfolding. 

The confirmation hearings also dealt 
extensively with the issue of the 
politicization of intelligence analysis. 
The Intelligence Committee received 
directly conflicting testimony on this 
key issue, and again, it may never be 
possible to ascertain the truth of these 
allegations. It is nevertheless unprece
dented for so many ranking intel
ligence officers to come forward, in 
such detail, to make a case that deci
sive intelligence judgments were di
rectly overturned because of the politi
cal and policy views held by Bob Gates. 
One has to wonder whether what was 
gripping the agency over the past dec-

ade was nothing less than political cor
rectness over intelligence-that if you, 
as an analyst, were not politically cor
rect in your thinking as to the Soviet 
threat, the Soviet role in world terror
ism, Soviet influence in Iran, or the 
Soviet role in the assassination at
tempt against the Pope, you were effec
tively silenced by the leadership at 
Central Intelligence. 

Those who decry political correctness 
on our campuses would be hypocritical 
if they won't recognize the same syn
drome in our intelligence agencies. 
What is clear-regardless of the ulti
mate truth behind this debate, which 
may never be adequately resolved-is 
that a tremdndous amount of demor
alization has occurred throughout the 
professional ranks of the analytical 
side of the agency, and that Bob Gates 
played a major role in permitting it to 
grow. The cost involved goes not only 
to the loss of very talented people from 
the agency's ranks, but extends also to 
a more rounded and vibrant analysis of 
intelligence inside the Agency and in 
the White House. 

Others have raised serious questions 
as to whether there was a crossover be
tween intelligence and policy-the 
bright line that all recognize as essen
tial to the integrity of intelligence it
self. It is evident, however, that the 
imposition of politically correct views 
on intelligence analysis inevitably 
leads to mistaken intelligence conclu
sions which in turn lead to intelligence 
failures. This is not a theoretical con
cern-this country has suffered a long 
series of intelligence failures through
out Bob Gates' career in the Agency 
and the White House. 

Bob Gates himself, in testimony be
fore the Intelligence Committee, 
catalogued several such failures over 
the past several years, particularly 
with respect to the nature of the So
viet threat. What is especially disturb
ing, however, is that the intelligence 
community continued to misread the 
most critical events we have con
fronted, as recently as the past year. 

In questioning by Senator NUNN, Bob 
Gates described two recent intelligence 
failures, and I quote: 

I think among the failures would be most 
rece tly the failure to anticipate Saddam 
Hussein's invasion of Kuwait. It would be the 
Soviet recognition that they could no longer 
sustain the level of defense spending that 
they had with the economic troubles that 
they had. 

To be certain, the agency and the 
NSC under Bob Gates' leadership did 
enjoy several successes, including ac
curate analysis of the revolution in 
Eastern Europe and the tracking of 
perestroika in the Soviet Union. 

But on the fundamental crisis issues 
affecting the United States and its na
tional security over the past decade
and extending to last year's invasion of 
Kuwait and this year's overthrow of 
communism in the Soviet Union, in-
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eluding the coup against Gorbachev 
which the CIA missed entirely-it is 
fair to conclude that something is pro
foundly wrong at the CIA, for the sim
ple reason that the CIA has succes
sively failed at performing its job of 
giving the President, and the Congress, 
accurate intelligence. 

My decision to oppose the nomina
tion of Robert Gates is therefore based 
on the judgment that we cannot afford 
to reward with promotion the single in
dividual most associated with the 
course of the agency and the intel
ligence community over the past dec
ade-a course marked by successive 
failure in the most critical areas. 

We are in a new era in foreign policy. 
The cold war is over, and we have won. 
The Soviet Union is collapsing, and we 
are the remaining superpower. Geo
political challenges are taking on new 
dimensions: nationalistic, economic, 
technological, and regional. The poli
cies and outlook of the past are inap
propriate, even dangerous, to today's 
profoundly different structure of inter
national relations and our intelligence 
needs in this new era. Bob Gates, as 
both a product and practitioner of the 
past, as someone who embodies U.S. in
telligence policies over the past two 
decades, is not the person to lead the 
intelligence community into the fu
ture. 

It is not enough simply to defer to 
the President on his nominee. The con
stitutional requirement that we exer
cise both advice and consent on nomi
nations is hardly consistent with out 
ratifying a nominee simply on the 
basis that the President believes he is 
best qualified. 

Certainly the President deserves a 
person he can trust in this most criti
cal of positions. But the American peo
ple also need and deserve, now more 
than ever, a Director of Central Intel
ligence they can trust, and in whom 
they can have confidence. Bob Gates 
does not meet those criteria. 

My decision to oppose Robert Gates 
is therefore based on my judgment that 
it is imperative the United States have 
a new Director of Central Intelligence 
who is well qualified to manage the in
telligence community in the new era 
that is upon us in international rela
tions. We need a new DCI who both un
derstands the challenges that we face 
and who has the strength to lead the 
intelligence community with force and 
vision to better meet these challenges. 

It was my inclination, when Robert 
Gates was nominated for a second time 
to this position, to support him if at all 
possible. But I cannot do so in light of 
the record of the hearings held by the 
Intelligence Committee. They have re
vealed continuing, serious doubts 
about the Iran-Contra affair; a pattern 
of apparent politicization of intel
ligence analysis; and a crossing of the 
line between intelligence and policy. 
Most importantly, the hearings have 

documented-Bob Gates himself has 
documented-successive intelligence 
failures at CIA. And Bob Gates has 
been on the point at the agency 
throughout this period. 

There is no question that Robert 
Gates is a dedicated public servant. He 
has the intellectual capacity to under
stand what must be done to improve 
intelligence analysis and operations, 
particularly with respect to the Soviet 
Union. But he has, nevertheless, been 
unable to implement the very prescrip
tions he himself believes are critical to 
the agency's viability and success. 

I therefore will cast my vote against 
the nomination of Robert Gates to be 
Director of Central Intelligence. 

Mr. KASTEN. Mr. President, one of 
the most important responsibilities of 
a U.S. Senator is to exercise vigilance 
over the quality of appointments to 
Federal agencies. I am proud to an
nounce that in carrying out this duty I 
have determined that Bob Gates is emi
nently qualified to serve as Director of 
the Central Intelligence Agency. 

The background of Bob Gates has 
made him an ideal candidate for serv
ice to the Agency. He has the intellect 
and varied experience that will serve 
him well as Director of the CIA. 

The CIA is at a crossroads. The tre
mendous shift in the world balance of 
power requires America's intelligence 
community to redefine its mission in 
the new world order. Changing global 
realities resulting from the collapse of 
communism and our victory over tyr
anny in the gulf require innovative ap
proaches to intelligence. Bob's vast 
knowledge of the intelligence commu
nity, gained from working in the CIA 
and the NSC respectively, makes him 
the best choice to lead this trans
formation of mission. 

Bob Gates is uniquely qualified to 
serve as Director of Central Intel
ligence. A career intelligence officer, 
he has served five Presidents with dis
tinction in a variety of intelligence 
and national security capacities. In the 
40-year history of the CIA, Bob's out
standing qualifications to lead the in
telligence community are unparalleled 
by virtue of his superb academic train
ing and broad political experience. 

Bob's ethic of public service is dis
played by a 25-year career of imple
menting the policies of both Repub
lican and Democratic Presidents. The 
sheer merit of Bob's service is borne 
out by the fact that he is the first DOl
designate to be chosen from the ranks 
of career intelligence officer corps. 

As President Bush stated in July, 
Bob Gates is "a man of total honor, 
and he should be confirmed as Director 
of Central Intelligence." 

The full Senate will soon decide 
whether to offer its advice and consent 
to the nomination of Bob Gates to the 
Director of the CIA. After studying his 
record, and the testimony before the 
Senate Select Committee on Intel-

ligence, I am convinced that he will do 
honor to the Agency-and I will vote to 
confirm his nomination. 
• Mr. WIRTH. Mr. President, the me
morial service in Denver today of a 
very dear and long-time family friend 
will prevent me from being present in 
the Senate for the rollcall vote on the 
nomination of Robert Gates to be Di
rector of Central Intelligence. I wish to 
indicate that I would have voted to 
confirm Mr. Gates. 

I followed Mr. Gates' confirmation 
hearings with great interest and some 
concern. The charges that were raised 
in the hearings and have been raised in 
this debate are serious and legitimate 
concerns: Mr. Gates' involvement in 
the Iran-Contra scandal; his alleged 
role in preparing misleading testimony 
to the Congress; the politicization of 
intelligence. 

These allegations have been debated 
at length in the Senate. There are ar
guments on both sides, but few hard 
facts. Mr. Gates has denied most of 
these charges. He has admitted poor 
judgment in not pursuing the issue of 
the diverted Iranian arms proceeds to 
the Contras more aggressively. He has 
made mistakes. On balance, I concur 
with Senator BoREN that Mr. Gates has 
learned from these experiences and 
that he will be better able to lead the 
CIA as a result of having confronted 
these issues openly and candidly in the 
nomination process. 

My overriding concern, however, is 
whether Mr. Gates is capable of bring
ing the right kind of leadership to the 
CIA at this juncture in its history. I 
must admit that I had serious doubts 
about Mr. Gates' qualifications to en
gage in the "new thinking" on sub
stance and on process I believe the CIA 
desperately needs in the post-cold-war 
world. Mr. Gates' history is, after all, 
that of a "cold warrior." His edu
cational background and his entire pro
fessional career have been almost ex
clusively focused on understanding, 
analyzing, and quantifying the threat 
posed by the Soviet Union. 

Understanding the dynamics of 
change in the former Soviet Union will, 
of course, continue to be vitally impor
tant for United States policymakers. 
Increasingly, however, our security and 
our role in the world will be defined by 
nontraditional kinds of threats-re
source scarcity, overpopulation, global 
climate change. These nonmilitary 
phenomena will increasingly come to 
shape the dynamics of global politics 
as we cope with environmental refu
gees in the millions, with political in
stability spawned by scarce water sup
plies, by mass starvation caused by de
certification. 

These are the forces which will define 
the kind of world in which we, our chil
dren, and our grandchildren will live. 
We desperately need to better under
stand these phenomena and the politi
cal forces they give rise to. 
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The end of the cold war demands, 

therefore, a redefinition of intelligence 
to reflect less emphasis on the military 
dimension of security-and much 
greater focus on the demographic and 
resource conflicts which will increas
ingly define the dynamics of inter
national relations in the 1990's and be
yond. 

Forty-four years ago at the dawn of 
the nuclear age, Albert Einstein ob
served that "everything has changed 
except our way of thinking.'' Rising to 
meet the challenges of that new world, 
an extraordinary group of wise men 
fashioned a policy to provide peace and 
stability in the international system. 
That effort has succeeded. But it no 
longer is sufficient to meet the emerg
ing and daunting challenges we face in 
the international system as we enter 
the 21st century. 

Today, we must create a new order
new assumptions, paradigms, institu
tions-to cope with the daunting global 
challenges we face. We will need all the 
creativity and wisdom that guided us 
through the immediate postwar years. 

In a meeting with Mr. Gates on Octo
ber 23, I raised these issues. He re
sponded positively at that meeting and 
followed up the next day with a letter 
to me outlining his understanding and 
support for this nontraditional intel
ligence agenda. 

Mr. Gates had already demonstrated 
to me his interest in environmental 
matters and his willingness and effi
cacy in dealing with them. In 1989, Sen
ator John Heinz and I met with Mr. 
Gates, then Deputy National Security 
Adviser at the White House, to raise 
our concerns with a Japanese-funded 
highway aimed at opening the Amazon 
to the Pacific market, a clear threat to 
the fragile rainforest on which we de
pend. Mr. Gates listened carefully to 
our concerns and promised to assist. 
Within months, the project was 
stopped. 

In his letter to me dated October 24, 
Mr. Gates noted that his first order of 
business if confirmed as Director of the 
CIA would be to review intelligence 
missions in the wake of the end of the 
cold war and the collapse of the Soviet 
Union. He went on to say that: 

This review, in my opinion, should address 
the issues you and I discussed * * *, includ
ing international problems relating to the 
environment, energy, natural resources, and 
some aspects of global demographics "' * * I 
believe these are appropriate areas for the 
application of unique intelligence capabili
ties both in collecting information (espe
cially from space) and analysis. As we look 
into the future, U.S. Intelligence will need to 
focus more intensively on a broad range of 
non-Soviet international problems and issues 
than heretofore. This includes the environ
ment, energy, natural resources, population 
issues. * * * If, as I would hope, the users of 
intelligence agree, I would be committed to 
institutionalizing and expanding the Intel
ligence Community's work on these impor
tant issues in those areas where we could 
make a unique contribution. 

Mr. President, I believe that Mr. 
Gates possesses an awareness of and a 
willingness to pursue the kind of new 
thinking on issues which we will need 
in this decade and in the next century. 
Adm. Bobby Inman, with whom I also 
met to discuss this important nomina
tion, raised similar concerns and stated 
that he had also discussed these issues 
with Mr. Gates. 

I have great respect for Bobby 
Inman. He made a persuasive case that 
Mr. Gates, as an insider, would have 
the greatest ability to reshape the CIA 
to meet these new challenges. The 
same argument has been forcefully 
made by the distinguished chairman of 
the Senate Select Committee on Intel
ligence, Senator BoREN. These argu
ments weighed heavily in my decision 
to support the nomination. 

I will look to Mr. Gates to use his in
fluence within the intelligence commu
nity and at the White House to effect 
fundamental changes in the nature and 
process of intelligence work. We need a 
new agenda to meet the new challenges 
we face, but we also need a new code of 
conduct. I am convinced that Mr. Gates 
will respect the vital role of Congress 
in providing oversight of the CIA and 
hope that he will press for even further 
process changes. 

Mr. Gates alone, however, cannot ef
fect new thinking or institutionalize a 
new agenda at the CIA without strong 
leadership from the President. The 
CIA, like other Federal agencies, re
ports to the President and his adminis
tration. Unless President Bush infuses 
his touted new world order with real 
policy substance and direction, fun
damental change will not occur at the 
CIA or elsewhere in the Federal Gov
ernment. 

To date, we have not seen that kind 
of leadership from President Bush. In 
fact, we have seen retrograde motion 
on intelligence matters under the cur
rent administration. The end of the 
cold war allows us to rid ourselves of 
the excesses which that era gave rise 
to, including obsessive secrecy and 
lack of effective oversight. The demise 
of the Communist system should now 
permit us to bring greater accountabil
ity and greater relative openness in the 
conduct of American intelligence. 

The Bush administration, however, 
has done just the opposite. President 
Bush has significantly narrowed the 
charter of his own intelligence over
sight board-the President's Foreign 
Intelligence Advisory Board. Under 
previous administrations, this Board 
had a much broader oversight charter 
and more influential membership. Now 
that the cold war is over, the Bush ad
ministration is restricting-rather 
than strengthening-oversight. 

Similarly, President Bush and his ad
ministration have refused to embrace 
timely oversight of covert operations 
by the Select Committees on Intel
ligence of the House and Senate. The 

law requires the President to report 
Presidential findings on covert oper
ations to the Congress in a timely fash
ion. We learned during the Reagan 
years, however, that the Executive in
terpreted this requirement in a very 
broad manner. 

Congress has subsequently sought to 
refine the legislative intent of this pro
vision to require congressional notifi
cation of covert actions within 48 
hours. But the Bush administration has 
refused to accept this formulation. 
Here again, we see a predilection to re
tain the culture of secrecy and lack of 
accountability which characterized the 
cold war years and which have done 
such a disservice to the intelligence 
community and the Nation. 

Mr. President, I have confidence that 
Mr. Gates understands the need to pro
vide new direction for the CIA. It will 
not be an easy task, but there is great 
support in Congress for reshaping intel
ligence priorities and for bringing 
greater oversight and openness to the 
process. 

I regret that I am unable to be here 
for the vote on Mr. Gates' nomination, 
and wish to be recorded as having an
nounced myself in favor of the nomina
tion. I hope that Mr. Gates is con
firmed and look forward to working 
with him and the distinguished mem
bers of the Senate Select Committee 
on Intelligence in engaging the intel
ligence community in the vitally im
portant areas I have addressed today. 

I ask unanimous consent that a copy 
of the letter Mr. Gates sent to me on 
October 24, 1991, appear in the RECORD 
immediately following my remarks. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD as follows: 

THE WHITE HOUSE, 
Washington, October 24, 1991. 

Hon. TIMOTHY E. WIRTH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR WIRTH: I want to follow up 
on our conversation yesterday. 

As I said in my hearings, if I am confirmed 
as Director of Central Intelligence, my first 
order of business would be a top-to-bottom 
review of intelligence missions and priorities 
in the wake of the end of the Cold War and 
the collapse of the Soviet Union. In my view, 
this reexamination should be directed by the 
President and carried out by the users of in
telligence, looking to the future and how 
best we can exploit the extraordinary capa
bilities of our Intelligence Community. This 
review, in my opinion, should address the is
sues you and I discussed yesterday, including 
international problems relating to the envi
ronment, energy, natural resources, and 
some aspects of global demographics. 

Fortunately, should the policymakers and 
the Congress determine that Intelligence 
should in fact address these issues, there is a 
base at CIA on which to build. During the 
years I was CIA's Deputy Director for Intel
ligence, I expanded agency collection and an
alytical efforts in nontraditional areas. CIA 
has long committed substantial resources to 
international energy issues. The Agency 
from time to time has used its unique assets 
to address environmental issues as, for ex-
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ample, monitoring the effects of the Kuwaiti 
oil fires and the Iraqis' deliberate oil spillage 
in the Persian Gulf. There has been intel
ligence work in the past on global health is
sues such as the political, social and eco
nomic consequences of the AIDS pandemic in 
Africa. Analysis has also been done on 
changing patterns in world weather and on 
natural resources related issues, including 
potential conflicts over water resources. CIA 
has devoted considerable effort over the 
years monitoring world food supplies. 

As we look to the future, US Intelligence 
will need to focus more intensively on a 
broad range of non-Soviet international 
problems and issues than heretofore. This in
cludes the environment, energy, natural re
sources, population issues, and other issues 
already noted. 

I believe these are appropriate areas for 
the application of unique intelligence capa
bilities both in collecting information (espe
cially from space) and analysis. If, as I would 
hope, the users of intelligence agree, I would 
be committed to institutionalizing and ex
panding the Intelligence Community's work 
on these important issues in those areas 
where we could make a unique contribution. 

I enjoyed our meeting and would very 
much appreciate your support. 

Sincerely, 
ROBERT M. GATES. 

Mr. ROBB. Mr. President, I rise to 
address the nomination of Robert M. 
Gates to be Director of Central Intel
ligence. 

The nomination of a new Director of 
Central Intelligence is no small matter 
to my State. Virginians take great 
pride in the fact that the Central Intel
ligence Agency headquarters is located 
in our Commonwealth, and that many 
of those who serve professionally in 
that organization live in Virginia. I 
count the Agency as a near neighbor. 
As a matter of fact, almost 20 years 
ago, when we were completing our cur
rent house, we lived literally on the pe
rimeter wire of the CIA. So issues con
cerning the Agency are of great inter
est to me and to many Virginians. 

Robert M. Gates is acknowledged by 
supporters and opponents alike to be 
one of the most highly qualified indi
viduals ever nominated for the post. I 
also find it very important-and Chair
man BOREN will bear me out on this
that he is as strong an advocate of leg
islative oversight as the community 
has seen in a long time. In his hearings 
and in face-to-face meetings, Mr. Gates 
made plain that he understands that 
the difference between the CIA and its 
foreign foes is that our Agency oper
ates under a democracy, and it must be 
accountable for its actions. 

My judgment of Mr. Gates has been 
borne out by a long-time friend, Adm. 
Bobby Inman, who is probably the 
most highly regarded person in the in
telligence community today, and who 
strongly supports Mr. Gates. In our 
meetings, Admiral Inman admitted 
that Mr. Gates is not without short
comings, but that in the new world, 
"We don't need spies in the classic 
sense, we need keen observers. People 
who understand the world. That's Bob 

Gates." When I asked him to address 
concerns which had been expressed 
about Mr. Gates' record as an analyst, 
Admiral Inman replied that in the in
telligence business, nobody bats a 
thousand-and Bob Gates has a better 
percentage than he did. 

I withheld final judgment on Mr. 
Gates until the confirmation hearings 
had been completed and the committee 
had acted. Based on the best informa
tion available, I will vote to confirm 
Robert Gates. 

To a certain extent, confirmation 
comes down to one's judgment of the 
individual. I have known Bob Gates for 
many years, and my conclusion is that 
he is highly qualified to serve as Direc
tor of Central Intelligence. 

Mr. CONRAD. Mr. President, I must 
rise today to add my voice to those op
posing the nomination of Robert Gates 
to head the Central Intelligence Agen
cy. While Mr. Gates is clearly a very 
talented and capable person, he is not 
the right person for this job. 

We have learned a great deal about 
Robert Gates in the last 2 months. The 
hearings on the Gates nomination were 
thorough and detailed, producing thou
sands of pages of documents and testi
mony. Dozens of charges were inves
tigated. Hundreds of witnesses testified 
or were interviewed. Mr. Gates himself 
was on the stand for 4 days. However, 
after weeks of seeking to find the truth 
about Mr. Gates, questions and con
cerns about his nomination remain 
strong in my mind. 

In the 1980's, Robert Gates served as 
a high ranking CIA officer under Direc
tor William Casey, a man whose strong 
ideological views affected both Agency 
analysis and U.S. policy. Many of Mr. 
Casey's actions at the CIA were ques
tionable at best. Under William Casey, 
the CIA mined Nicaraguan harbors, se
cretly sold arms to Iran, and diverted 
the profits from these sales to illegally 
support the Nicaraguan Contras. Bob 
Gates was an integral part of the CIA 
while all of these events were occur
ring. 

I find it hard to believe that a man as 
intelligent, as thorough, and as driven 
as Robert Gates would not have known 
about the Iran-Contra activities. Mr. 
Gates claims that he did not hear of 
the illegal diversion of weapons profits 
to the Contras until late in 1986, after 
it had been publicly disclosed. How
ever, he admits that he was aware of 
the weapons sales to Iran, and Charles 
Allen, a retired CIA officer who was in
volved with the weapons sales, told 
Gates numerous times of his suspicions 
about profits diversions. Mr. Gates 
claims that he only vaguely recalls 
being told of Allen's suspicions. In ad
dition, rumors about Oliver North's ac
tivities in Central America were well 
known in the intelligence community. 
Did Robert Gates, the No. 2 intel
ligence officer in the Nation, not hear 
them? If he did, why did he not inves
tigate them? 

It is strange that a man who rose 
quickly through the ranks of the intel
ligence community, a man who had a 
reputation for being tough and aggres
sive, would not pursue this matter. 

Robert Gates is a man who was able 
to provide, overnight, a 20-point rebut
tal to some of the charges brought 
against him by former CIA analysts. 
Yet, he could not put two and two to
gether on Iran-Contra. He is said to 
have a photographic memory, and 
there were many instances during the 
hearings when Mr. Gates recalled his 
actions or conversations in great de
tail. But, he could not recall many key 
conversations and remarks regarding 
his knowledge of Iran-Contra. This 
memory lapse is disquieting. 

Another charge brought against Rob
ert Gates during the confirmation 
hearings was that he slanted intel
ligence. We heard testimony from sev
eral former CIA analysts making this 
allegation. Some will argue whether or 
not the charge was conclusively prov
en, but it cannot be denied that Robert 
Gates had strong ideological views on 
the Soviet Union. These views were 
very much in line with those of Mr. 
Casey, and it appears to me that there 
was a great deal of pressure at the CIA 
to provide analysis that supported this 
ideological stance. This pressure for 
analysis to be in line with the subjec
t! ve views of the Director and the ad
ministration did serious damage to the 
morale of the CIA, and more impor
tantly, provided our policymakers with 
misleading intelligence. Mr. President, 
intelligence must be objective and 
thorough if 1 t is to be of any use to our 
policymakers. 

Finally, Mr. President, let me say 
that I believe it is time for a change in 
the Central Intelligence Agency. Even 
if I had no doubts about Mr. Gates, I 
would still be hesitant to vote for 
someone who is a product of the old 
system. Just in the past few years, the 
CIA has seriously failed to foresee the 
Iraqi invasion of Kuwait and the col
lapse of the Soviet Union. The two 
most important foreign policy occur
rences of the last decade caught our 
country by surprise. In addition, the 
CIA secretly shared intelligence with 
Iraq during its war with Iran, and we 
now learn that this intelligence may 
have helped Saddam Hussein to suc
cessfully hide his nuclear weapons pro
gram from the West. The list of intel
ligence failures does not stop there: 
Central America in the 1980's and Iran 
in the late 1970's come to mind. Robert 
Gates was a part of the system that 
produced these failures; I do not be
lieve he should be the one put in charge 
of fixing it. 

The world has undergone radical 
changes in the past few years, and the 
United States must change its policies 
in response. The end of the cold war 
does not diminish the need for intel
ligence, but it requires a very different 
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approach to intelligence policy. It is 
time to make a fresh start and select 
as head of the CIA someone who will 
bring unquestionable integrity, new 
ideas, and innovative thinking to the 
system. 

Mr. President, this is not the stance 
that I would like to be taking on a 
nominee to a position of such great im
portance at such a critical time. How
ever, I do not believe that Robert Gates 
would be good for the CIA or good for 
the country, and I will therefore vote 
against his confirmation today. 

Mr. KOHL. Mr. President, I reluc
tantly intend to vote to confirm Rob
ert Gates as Director of the Central In
telligence Agency. Mr. Gates would not 
have been my choice to head the CIA. 
I am disturbed by his involvement in 
questionable activities related to the 
Iran-Contra affair and the slanting of 
intelligence information. I am troubled 
by charges related to his management 
style. And I am distressed by the fact 
that in this time of radical change, we 
have turned to a product of past ideo
logical battles and out of date ideologi
cal views. He is clearly not the person 
I would have nominated to serve as the 
Director of the CIA. 

But I am not in a position to nomi
nate anyone. I am in the position of 
passing judgment on the President's 
choice. And in this case, there is a pre
sumption in favor of the President. Un
like a Supreme Court nominee, the Di
rector of the CIA is part of the Presi
dent's administration. I have always 
believed that, absent compelling evi
dence to the contrary, a President is 
entitled to have his own people serve in 
his own administration. I have exam
ined the record carefully and while I 
find areas of doubt and concern, I do 
not find compelling evidence to over
come the presumption that rightfully 
rests with the President's nominee. 

Accordingly, I shall vote for him. But 
the vote should not be seen as an en
dorsement of his record; rather it is a 
recognition of the President's preroga
tives in the area of nominating people 
to serve in the executive branch. Given 
the questions that were raised at the 
confirmation hearings, I expect and 
trust that the members of the Intel
ligence Committees in the House and 
Senate will engage in extensive over
sight of Mr. Gates and the Agency he 
heads. 

Mrs. KASSEBAUM. Mr. President, I 
rise to support the nomination of Rob
ert Gates to be Director of the Central 
Intelligence Agency. 

As I noted in my remarks before the 
Intelligence Committee, the demands 
on the next director of the CIA will be 
perhaps the most challenging in the 
history of the agency. The collapse of 
communism will have a profound im
pact on our intelligence operations, 
priorities and budget. Currently, over 
50 percent of our intelligence budget is 
directed against the Soviet Union and 
the Warsaw Pact. 

Over the next several years, the CIA 
will have to be redirected from the bot
tom up, in order to make our intel
ligence analysis and operations rel
evant to a rapidly changing world and 
rapidly changing threats. The principal 
question before us is what type of indi
vidual can best provide this leadership. 
I believe it is clear that Robert Gates' 
extensive experience in the intelligence 
community and full understanding of 
its institutions are the main strengths 
he will bring to the job. 

I also believe that the next Director 
will need the respect and confidence of 
the President in order to effectively 
plan and carry out a major review and 
overhaul of our intelligence policies. 
Once again, Robert Gates will come to 
his job secure in his relationship with 
the President. 

Both the Intelligence Committee 
hearings and the floor debate on this 
nomination have been vigorous, com
prehensive and thoughtful. The record 
clearly reflects the strengths Robert 
Gates will bring to this position during 
these very demanding times. I urge my 
colleagues to join me in supporting his 
nomination for CIA Director. 

Mr. SYMMS. Mr. President, the Sen
ate Select Committee on Intelligence 
has been tasked with the long process 
of confirmation for the nomination of 
Robert M. Gates, as the Director of 
Central Intelligence Agency. Since 
June 24, 1991, Mr. Gates has been ques
tioned by the Intelligence Committee 
about his management skills, his past 
judgments, and even his principles, yet 
in this Senator's opinion, he has passed 
the test with flying colors. 

What other possible nominee would 
have a comparable level of experience 
within the intelligence community? 
With over 25 years of hands-on experi
ence including positions such as Dep
uty Assistant to the President for Na
tional Security Affairs and Deputy Di
rector of Central Intelligence, Gates 
holds the confidence of a President who 
once held the position of DCI himself. 

The changing nature of the intel
ligence community also requires a 
nominee who will be able to carry out 
the necessary modifications brought 
about by the recent geopolitical 
changes worldwide. The new Director 
will have to refocus and reprioritize 
the former objectives of Central Intel
ligence. This could not be effectively 
accomplished by an unseasoned nomi
nee. 

Gates himself has stated: 
Change is inevitable. It must come and 

come quickly. It must be constructive and 
informed by broadly agreed missions and pri
orities for U.S. intelligence. * * * The new 
Director and his senior managers must as
sure that those most affected by change are 
well treated and have the assurance of fair
ness and sympathy, and new personal oppor
tunities. * * * 

Gates has been called into question 
regarding his awareness of the Iran
Contra affair. It is common knowledge 

that the Central Intelligence Agency is 
extremely compartmentalized in its in
formation dissemination, operating 
strictly on a need-to-know basis. Rob
ert Gates has established that he had 
limited knowledge of the covert oper
ation, and has already explained that 
in retrospect he would have handled 
specific situations differently. 

But hindsight is always 20-20. We 
cannot expect perfection, but we can 
expect Robert Gates to have learned 
from past mistakes. 

I believe that Robert Gates has ma
tured greatly from the experience and, 
if anything, it has made him increas
ingly aware of comparable situations 
that could arise in the future. We need 
Robert Gates' experience to shape the 
intelligence community to suit the 
needs of tomorrow, and that is why I 
will support his nomination. 

Mr. D'AMATO. Mr. President, I rise 
today to express my strong support for 
the confirmation of Robert M. Gates as 
Director of Central Intelligence. I be
lieve he is fully qualified for the posi
tion and will perform superbly as Di
rector of Central Intelligence. 

Having listened to the floor debate 
on this nomination both yesterday and 
today, I am moved to return to the 
basis for this body's judgment. On this 
point, I want to restate my views from 
the beginning of the Intelligence Com
mittee's hearings on Bob Gates: 

As Senators, we again face the question of 
what standard to employ to decide whether 
or not a President deserves confirmation of 
his nominee to a very important post in his 
Administration. In my view, the proper 
standard is that a nominee should be con
firmed if he or she is qualified for the posi
tion for which he or she is nominated. The 
question of qualification should be decided 
upon the basis of the nominee's character, 
integrity, experience, education, and past 
performance. A nominee should not be con
firmed if substantial, credible disqualifying 
information is found. 

What does this mean? Disqualifying infor
mation is not proof that the nominee holds 
policy or ideological positions contrary to 
mine. Neither is it evidence of small errors 
of judgment in personal or professional mat
ters. It certainly is not evidence that a 
nominee took controversial positions in good 
faith on certain issues. 

Disqualifying information is negative in
formation that bears upon a nominee's char
acter, integrity, or competence so strongly 
that, when weighed against the totality of 
the nominee's personality, career, and ac
complishments, it casts serious doubt on the 
nominee's ability successfully to perform the 
duties of the office to which he has been 
nominated. 

This is the standard I applied to the 
information the committee developed 
before, during, and after the hearings. I 
believe it is the correct standard to 
apply to any Presidential nomination. 

So far in the debate on this nomina
tion on the floor, I have heard many 
colleagues in opposition to Mr. Gates' 
confirmation implicitly put themselves 
in President Bush's shoes. With all due 
respect to my colleagues and friends 
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who oppose this nomination, none of 
them are the President of the United 
States. 

Article II, clause 2 of the United 
States Constitution provides that the 
President "* * * shall nominate, and 
by and with the Advice and Consent of 
the Senate, shall appoint * * * Officers 
of the United States.* * *The scope of 
the Senate's role has been clear since 
the early years of the Republic. 

An 1837 opinion of the Attorney Gen
eral states that "[t]he Senate cannot 
originate an appointment. Its constitu
tional action is confined to the simple 
affirmation or rejection of the Presi
dent's nomination, and such nomina
tions fail whenever it rejects them." (3 
Opps. Atty. Gen. 188) 

My colleagues who oppose Bob Gates 
are free, and are entirely within their 
rights, to vote to reject him. However, 
when they advance arguments against 
him that, when reduced to their essen
tial elements, consist of a personal or 
political judgment that they would not 
chose him to be DCI, they have crossed 
the line and usurped a role that the 
Constitution reserves to the President. 

Mr. President, I believe that fairly 
applying the proper test leads to the 
clear conclusion that Bob Gates de
serves the full support of this body. I 
call upon my colleagues to give Mr. 
Gates that support. 

Now, I want to turn to one part of 
the controversy surrounding Mr. Gates' 
nomination on which I have special ex
perience and expertise. That is the 
question of whether or not Bob Gates 
slanted the intelligence assessments 
concerning the May 1981 attempt by 
Mehmet Ali Agca to kill Pope John 
Paul II. 

The question presented to the com
mittee was not who was behind Agca's 
attempt to kill the Pope. The question 
was much more narrow: what involve
ment did Bob Gates have in the produc
tion of the 1983 and 1985 intelligence as
sessments? 

On the broader, fundamental ques
tion, I remain convinced that Bulgaria 
ran the operation and that the Soviet 
Union provided, at the minimum, the 
instigation for the attack on the Pope. 
I came to that conclusion after person
ally traveling to Italy on several occa
sions and meeting with people who 
were at the forefront of the working in
vestigations into the assassination at
tempt. 

In February 1983 I traveled to Rome 
and met in person with the investigat
ing magistrate, Dario Martella. To my 
knowledge, no other U.S. official had 
such a meeting before me. I met with 
an Italian counterpart of mine who 
served on the parliamentary commit
tee charged with oversight of the Ital
ian intelligence services. I also met 
with a large number of other inves
tigating magistrates, senior Italian of
ficials, and United States officials at 
the Embassy in Rome. 

I came away from this trip and my 
previous trips convinced that the CIA 
was officially ignoring, to a very large 
extent, the attempt on the Pope's life. 
Indeed, various CIA officers were tell
ing the United States and inter
national press that Agca was a crazed, 
lone gunman, or an enforcer for drug 
runners, or an assassin for the Turkish 
Grey Wolves, but that there was no evi
dence that he was working for the Bul
garians, much less the Soviets. 

The Italian authorities asked me why 
the CIA was "beclouding" their inves
tigation. That is the term they used, 
"beclouding," and they meant that the 
CIA was casting doubt on the integrity, 
seriousness, and purpose of their ef
forts to get to the bottom of the issue. 

I developed a number of hypotheses 
as to why this was happening, but until 
Mel Goodman testified, I did not fully 
appreciate the will to disbelieve evi
dence of Bulgarian and Soviet involve
ment that existed in the Directorate of 
Intelligence at the CIA. Mel Goodman 
came forward and charged Bob Gates 
with slanting intelligence on the papal 
assassination attempt. What he showed 
me, through his testimony and his re
sponses to the testimony of persons 
who were actually involved in the pro
duction of the 1985 assessment, is that 
he represented a rock-hard core of peo
ple in the Directorate of Intelligence 
who refused to consider evidence that 
was contrary to their personal perspec
tive on the Soviet Union. 

Mr. President, at this point I ask 
unanimous consent that an op-ed by 
Claire Sterling that was published on 
page AlB in the Tuesday, November 5, 
1991, edition of the Wall Street Jour
nal, entitled "At CIA, Nobody Cares 
Who Shot the Pope," be printed in the 
RECORD. This op-ed succinctly recounts 
the outside picture of the CIA's ap
proach to the papal assassination at
tempt as seen by the person who is gen
erally recognized as the preeminent 
scholar on this subject. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
[From the Wall Street Journal, Nov. 5, 1991] 
AT THE CIA, NOBODY CARES WHO SHOT THE 

POPE 
(By Claire Sterling) 

Before voting to confirm him as head of 
the Central Intelligence Agency, the Senate 
Intelligence Committee aired charges that 
Robert Gates forced the CIA to investigate 
allegations that the Soviet Union was re
sponsible for the shooting of Pope John Paul 
IT in 1981. I can reassure the committee that, 
if he tried, Mr. Gates was entirely unsuccess
ful. 

Three Italian courts have expressed their 
moral conviction that Bulgaria's secret serv
ice was behind the Papal shooting: the Rome 
Court of Assizes in 1986, the Court of Appeals 
in 1987, and the Court of Cassation-Italy's 
Supreme Court-in 1988. The courts did not 
pronounce the three Bulgarian defendants 
guilty, but would not pronounce them inno
cent either. (They were acquitted "for insuf
ficient evidence," meaning anything but in-

nocence in Italy. Whether through indiffer
ence or contempt, the CIA showed no inter
est in these proceedings from the start.) 

The agency did not bother to get a copy of 
Mehmet Ali Agca's earliest confession (as its 
Rome station chief told Sen. Alfonse 
D'Amato, R., N.Y., in 1982). It did not try to 
obtain a later confession leading to the ar
rest of three Bulgarians. It did not call on in
vestigating magistrate llario Martella to ask 
for or volunteer information of any sort. 
Nor, to my personal knowledge, did it rush 
to get a copy of the Italian prosecutor's re
port on Judge Martella's 20-month investiga
tion-the first official document to reveal 
what the judge had found. 

Well over a year before the Martella report 
appeared in 1984, the CIA had produced what 
purported to be a careful study of the case, 
concluding that there was no reason to be
lieve the Russians were involved. 

Its next careful study, in 1985, concluded 
that the Russians were involved after all, 
through their Bulgarian surrogates. But that 
had nothing to do with Judge Martella's 
lengthy indictment, or testimony in the 
spectacular trial getting under way by then. 
The grounds were said to be new information 
from a secret Italian agent, contradicting 
old information from a secret Bulgarian 
agent who had said the Bulgarians didn't do 
it. 

The CIA's performance throughout the 
case was bewildering. Officially, the CIA 
wanted no part of it. The papal shooting was 
"an Italian matter, and it would be inappro
priate for the United States to interfere," a 
senior intelligence officer told the New York 
Times in February 1983. But the CIA did 
interfere, with repeated and distinctly inap
propriate efforts to get Bulgaria off the 
hook. 

Its leaks to the press from Washington and 
Rome began just weeks after the three Bul
garians' arrest. "On the basis of the evi
dence, the Bulgarian-Soviet link (to Agca) 
cannot be proved," an unnamed intelligence 
analyst told the New York Times in Decem
ber 1982, when nobody knew what the evi
dence was. Efforts to exonerate Bulgaria and 
the Russian followed in rapid succession, ap
proaching the preposterous. 

Unnamed intelligence analysts suggested 
that "the Bulgarian secret service hired 
[Agca] as an assassin or drug-trade enforcer, 
in an arrangement that had nothing to do 
with the pope or the Soviet Union." Later, 
this suggestion ran, "when Mr. Agca found 
himself in Rome on a mission for the Bul
garian secret service, he independently plot
ted to kill the pope, without the support or 
knowledge of the Bulgarian authorities." 

An alternative theory, offered 
straightfaced to the Los Angeles Times, con
ceded on the CIA's behalf that the three Bul
garians were "known intelligence agents," 
and that "officials of the Bulgarian govern
ment had advance knowledge of the assas
sination attempt." While this was "a 99% 
certainty," however, "the CIA is also con
vinced that neither the Bulgarians nor the 
Soviet Union instigated the attack," the 
sources said 

What seems to have stumped CIA analysts 
in all these years was an inability to com
prehend why the Russians would want the 
pope dead. One faction apparently could 
think of no plausible motive (1983), while the 
possible motive finally offered in a revised 
policy paper (1985) strains belief. "The Sovi
ets were reluctant to invade Poland" in 1981, 
"so they decided to demoralize [the Polish} 
opposition by killing the Polish pope," was 
how it read. 
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Any Pole in Warsaw or Cracow could do 

better than that-and not just a Pole. The 
Kremlin's urgent need to be rid of this pope 
was unmistakenly clear by the time Agca set 
out from Bulgaria on his mission. He left 
Sofia on Aug. 31, 1981: the day Poland's com
munist rulers signed a formal contract with 
Solidarity in Gdansk. It was the first agree
ment in the history of worldwide com
munism to legitimize a free trade union and, 
seen in retrospect, the beginning of the dis
solution of the Soviet empire. 

There was no mistaking who was held re
sponsible by the Kremlin. The pope had been 
a menace since his first visit to Poland in 
1979, when he told a delirious crowd of 6 mil
lion that "No country should ever develop at 
the cost of enslavement, conquest, outrage, 
exploitation and death." Solidarity was born 
in the Gdansk shipyards that winter, just six 
months after John Paul's unforgettable 
visit. 

The Vatican was committing "innumer
able acts of ideological sabotage"; was 
"training and sending propaganda special
ists ... and smuggling subversive literature" 
into socialist countries on a "vast scale"; 
had "inspired subversive activities in Po
land" and furthered "the aggressive aims of 
imperialism" declared the Soviet review 
Polititcheskoye Samboobrazovanie. "Soli
darity was not born of the disorders in the 
summer of 1980, but in the lap of the 
Church," said the Soviet news agency Tass. 

Discrening a motive here, so difficult for 
the CIA, was no problem for Italian judges in 
three successive courts. Though obliged to 
acquit "for lack of sufficient evidence," the 
Appeals Court noted in its 150-page sentence 
"the fears induced by the election of a Slavic 
Pope; the social tensions in his native coun
try; the recognition-for the first time in the 
contemporary history of the East European 
states-of a free Solidarity .... How can we 
rule out that [such factors] would induce cer
tain forces to maintain that the assassina
tion of His Holiness could block a political 
situation in evident, dreaded evolution?" 

Upholding that sentence, Italy's supreme 
court said bluntly that the shooting was 
"planned for political ends by the Bulgarian 
secret services." 
It is probably too late for some senator to 

ask why Mr. Gates didn't mention this ver
dict in his own defense. 

Mr. D'AMATO. Now, I want to take a 
few minutes to go through the charges 
against Mr. Gates concerning the papal 
assassination attempt intelligence as
sessments on a point-by-point basis. I 
hope this will assist my colleagues in 
understanding how thoroughly the at
tacks on Mr. Gates on this subject have 
been refuted. 

Let me begin by refreshing every
one's recollection about the back
ground of this issue: 

[The following material was prepared 
by the committee's staff, whom I want 
to recognize for their tremendous ef
forts on this nomination:] 

As DDI, Bob Gates approved the dissemina
tion of an assessment in 1983 which con
cluded that attempt on the Pope's life "was 
probably not at the direct behest or with the 
foreknowledge of either the Soviets or Bul
garians.'' 

In December 1984, the CIA published an
other assessment related to this issue. The 
so-called "Cowey Report," which is one of 
the "in-house" studies Mr. Goodman refers 
to states: 

"Everyone involved in producing the third 
paper, 'Bulgaria: Coping with the Papal As
sassination Scandal' recalls that the explicit 
marching orders from the Office and DI level 
were to remain strictly neutral on the ques
tion of whether or not the Soviets or Bul
garians were involved. The paper does this 
scrupulously, dealing only with how the con
troversy is likely to affect Sophia's relations 
with the West and Moscow." 

By 1985 a variety of new information had 
come to light. A decision was therefore made 
to examine the hypothesis of Soviet involve
ment. The question which was then asked, 
quite legitimately, was "How plausible is the 
case for Soviet involvement in light of this 
new information?" That is the question the 
analysts were asked to examine in 1985 and 
that is the message explicitly conveyed in 
the title of the report "Agca's attempt to 
kill the Pope: The Case for Soviet Involve
ment." 

To the extent that there were any legiti
mate problems with this assessment, the 
blame is far more plausibly placed at the 
feet of Bill Casey. Bill Casey often spoke 
with the analysts involved; he reviewed 
drafts and commented on them. It was no se
cret that he was obsessed with the issue. 

Mr. Goodman was not involved in the prep
aration of this assessment, so the only basis 
for his allegations is hearsay. 

Now, let us go through the allegations, one 
by one: 

(1) The assessment was "abominable." 
(-) "The assessment was abominable. The 

scenario that the drafters came up with was 
absurd.'' 

(+)The Cowey report states: 
"The 1985 lA, a joint effort by OGI and 

SOV A, is the Agency's most comprehensive 
look at the case to date. By any standard, it 
is an impressive compilation of the facts and 
marshaling of the evidence and reasoning for 
Soviet involvement." 

(2) Gates pressured the analysts to impli
cate the Soviets 

(-) "But I'll say one thing for the ana
lysts. They did not give Bob Gates every
thing he wanted. In fact one of the three 
writers on this particular paper once said I 
tried my hardest to give Gates what he want
ed and it still wasn't enough ... " 

(+) All of the individuals involved have 
submitted sworn statements indicating that 
Mr. Gates did not try to manipulate or pres
sure them in any way. For example on pg 112 
of the report, Elizabeth Seeger, the principal 
author of the assessment, who is now a 
homemaker in Virginia, states: 

"Mr. Gates never attempted to manipulate 
me or my analysis on the Papal case. He 
never told me what or how to investigate the 
case, nor did he tell me what to write or 
what conclusions to reach. He never ex
pressed or even hinted at his own personal 
view on the question of alleged Soviet in
volvement, frequently characterizing himself 
as 'agnostic' on the case . . . I can recall in
stances when Mr. Gates made specific efforts 
to ensure that the analysis was not mis
represented in any way. Prior to publication, 
for example, an individual on the seventh 
floor urged that the paper's title be altered 
to strengthen the link between the assas
sination attempt and the Kremlin. Mr. Gates 
refused to change it. He clearly did not want 
the title to go beyond what the paper could 
honestly say." 

(3) The assessment was prepared in secret 
(-) "But they were told to prepare this 

study in camera. In other words, this was se
cret analysis in the CIA." 

(+) Relevant excerpts from sworn state
ments in the Committee report refute this 
allegation: 

David Cohen (pg 114): "It was not prepared 
in secret-or in camera-as alleged in earlier 
testimony ... Normal procedures for review 
and coordination were observed." 

Kay Oliver (pg 113): "I would point out that 
it is not unusual for a paper dealing with 
sensitive reporting to be held closely." 

Elizabeth Seeger (pg 113): "Assertions by 
Mr. Goodman to the contrary, the study was 
not prepared secretly." 

Bob Gates (pg 113 of the transcript of Oct. 
3, in response to a question on this issue 
from Senator Deconcini): 

"I put a limit on the number of people that 
should be involved. I just told MacEachin to 
handle it on a close-hold basis. And that 
didn't indicate that people who should be in
volved should be excluded in any way, and 
those who were directly involved in the proc
ess have testified ... that they went 
through the regular process of coordina
tion." 

In addition, during his testimony Doug 
MacEachin identified valid reasons for try
ing to handle the issue discreetly: a) the 
human source reporting was extremely sen
sitive; and b) the US government wanted to 
avoid the appearance of trying to influence 
Agca's ongoing trial in Italy. 

(4) Gates rewrote the key judgments and 
summary 

(-) "So what did Bob Gates do? Bob Gates 
rewrote the key judgments. Bob Gates re
wrote the summary." 

(+)Excerpts from sworn statements in the 
report: 

Lance Haus (page 114): 
" ... Mr. Gates made no changes to the 

draft submitted to him other than fairly 
minor editorial ones. Indeed, I believe he 
also added a few additional caveats. His con
cern, if I remember correctly, was that we 
not go beyond where the intelligence infor
mation would carry us ... Mr. Gates did 
not draft or redraft the key judgments-! did 
with help from Beth Seeger and Kay Oliver." 

Dave Cohen (page 114): "It has also been al
leged that Mr. Gates rewrote the key judg
ments, rewrote the summary, and added his 
own cover not that no one saw. All of these 
allegations are false." 

(5) Gates dropped the scope note 
(-) "Bob Gates dropped a very interesting 

scope note that said, in trying to explain the 
methodology, that we only looked at the 
case for involvement. We didn't look at any 
of the evidence-and I might add very good 
evidence from very sensitive sources-that 
would have explained the Soviets were not 
involved. He dropped that scope note." 

(+)Sworn statements in the Committee re
port refute the allegation: 

Dave Cohen (pg 114): "The so-called scope 
note was an introductory paragraph ap
pended to the SOVA contribution to the 
paper. Ms. Oliver for SOV A and Mr. Haus for 
OGI agreed between themselves that a scope 
note was not needed given the title of the 
paper." 

Lance Haus (pg 114): "Mr. Gates did not 
drop any scope note-1 doubt he ever saw the 
prefatory paragraph eliminated after con
sultation with Kay Oliver, during my first 
review of the paper . . . " 

(6) Gates falsely portrayed the study as 
''comprehensive'' 

(-) "The cover note, signed by Gates, 
termed the paper 'comprehensive' but there 
was no reference in the cover note, the key 
judgments, or the summary that there were 
inconsistencies or anomalies in the argu
ment." 

( +) The Cowey report states: 
"The 1985 lA, a joint effort by OGI and 

SOV A, is the Agency's most comprehensive 
look at the case to date." 
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Further, Kay Oliver points out in her re

buttal to the Hibbits report that the key 
judgments and summary do identify anoma
lies and "puzzling" questions: 

"Key Judgments, p. iv: 'Some elements of 
Agca's own testimony, Martella's evidence, 
and information provided by [deleted] re
main inconsistent and open to alternative 
interpretations, and many questions may 
never be conclusively resolved." 

"Summary, p. v111: 'A variety of gaps and 
inconsistencies in the available data remain, 
and some important pieces of information 
remain open to more than one interpreta
tion.'" 

"This observation is preceded in the sum
mary by a brief discussion of the Orlandi 
kidnaping and Agca's recantations-two of 
the anomalies that appear in the main test 
(see pages ~21)." 

Finally, it should be noted that Mr. Gates 
did not draft the cover note-although he did 
sign it. Lance Haus' statement acknowledg
ing his authorship of the cover appears on pg 
114 of the Committee report: 

"Mr. Gates did not draft the transmittal 
notes-although he certainly reviewed them. 
Again, I did." 

(7) The Cowey report says Gates "manipu
lated" the analysts 

(-) "Fortunately, two in-house studies 
were done ... It concluded that the analysts 
were manipulated by Bob Gates." 

(+)Nowhere does the Cowey report (or any 
other report) accuse Mr. Gates of manipulat
ing analysts or the process. There is a ref
erence to the perception on the part of some 
in the DO that the authors were manipu
lated, but the validity of that allegation is 
not established and Bob Gates is not alleged 
to have been the culprit. In fact, the Cowey 
report says on pg 19: 

". . . despite the DDI's best efforts, there 
was a perception among analysts of upper 
level direction, which became more pro
nounced after the new evidence of Soviet 
complicity was acquired. In the event, how
ever our interviews suggested that it was not 
so much DCI or DDI direction as it was an ef
fort on the part of some DI managers at the 
next one or two layers down to be responsive 
to perceived DCI and DDI desires.'' 

(8) Gates added a misleading cover note 
(-)"And what did he do. He added his own 

cover note that no on saw . . . This note 
said, and I quote, 'this is the best balanced 
and most comprehensive work we have ever 
done on this subject.' " 

(+)The committee has obtained two copies 
of the cover memo, one addressed to Anne 
Armstrong of the PFIAB, and another ad
dressed to the Vice President. The language 
is identical in both and the sentence quoted 
by Mr. Goodman is not present. 

(9) Gates must have had a guilty con
science regarding the paper since within a 
few weeks of its dissemination he asked Mr. 
MacEachin to prepare a rebuttal and then 
subsequently established the Cowey panel to 
review the process. 

(-) "Also, his motivation for an in-house 
study only several weeks after releasing the 
paper to the president (sic), vice president 
(sic), secretary of state (sic), secretary of de
fense (sic), and national security adviser 
(sic) remains open to questioning. Was Gates 
trying to prevent Casey from releasing the 
paper to others? Did Gates realize he was 
vulnerable about releasing such a polemical 
work? ... Finally, why in the world would a 
controversial assessment that Gates had 
problems with be sent to such an influential 
audience?" 

(+)It is important to note that the Cowey 
report was not an examination of the 1985 as-

sessment-it was an examination of the en
tire analytical and reporting process from 
1981 to 1985. This included an examination of 
two hardcover publications as well as the ar
ticles on the subject that appeared in serial 
publications. 

In response to a question from Senator 
DeConcini pg 118 of the transcript of Oct. 3, 
Gates states: 

"My problem was more on the overall 
agency handling of the attempted assassina
tion and that's why the Cowey report really 
addressed, to a considerable extent, all of the 
work the Agency had done since 1981." 

Gates also said on pg 116 of the Oct. 3 hear
ing: 

"And also I think I had probably picked up 
some of the unhappiness that there had been 
about some of the aspects of the coordina
tion of the paper. So I asked them to go back 
and take a look at the whole thing and our 
whole treatment of the issue." 

It is much to Mr. Gates credit that he 
choose to confront and investigate these per
ceptions. 

We do not know why Mr. Gates asked for 
the critique produced by Mr. Hibbits. It may 
have been because he heard some rumblings 
about the paper due to the polarization with
in the agency on this issue. 

(10) The paper was improperly coordinated. 
(-) The Cowey report strongly criticizes 

the 1985 assessment and states on page 14: 
"As it turns out, the coordination process 

was essentially circumvented-in both the 
DI and the D~by either the press of time or 
by actual circumvention of the chain of com
mand. (In the case of the DO, the paper 
ended up being coordinated with the DDO 
[Clair George], and the SOV A analysts who 
reviewed the draft saw only the SOV input." 

(+) It may well be true that there were 
irregularities in the coordination process. 
There is no reason to conclude, however, 
that Gates was aware of these problems at 
the time the report was disseminated, how
ever. In response to a question by Senator 
Boren, Gates says on page 76 of the tran
script of Oct. 3: 

"* * * I would add to that that when the 
paper came to me it was certainly rep
resented as being fully coordinated within 
the Agency. So it would have represented the 
Agency's best view. Coordinated with the Di
rectorate of Operations, coordinated with 
other offices in the Directorate of Intel
ligence. So when the paper came to me I was 
told that it was coordinated, I had every rea
son to believe that it did in fact represent 
the corporate view of the Agency.'' 

In addition, in their sworn statements, 
those most directly involved in the assess
ment dispute the Cowey report and maintain 
that the paper was properly coordinated. The 
following excerpts appear in the Committee 
report beginning on pg 113: 

Beth Seeger: "No relevant offices or ana
lysts were excluded from participating in the 
examination of the case or in the prepara
tion of the final report* * *.'' 

Kay Oliver: "I can assure the Committee 
that the paper was coordinated by the Chief 
of the Regional Issue Group on OVA, and I 
believe by the Third World Division. Con
trary to his claim, I do not believe that Mel 
Goodman himself was in a job that would 
have made him a natural person with whom 
to coordinate." 

Lance Haus: "* **the paper was fully co
ordinated." 

(11) Gates should have sent the Cowey re
port to recipients of the 1985 assessment on 
the Pope. 

(-) Opponents have suggested that after 
receiving the Cowey report, which was in 

some respects highly critical of the 1985 as
sessment on the attempt on the Pope's life, 
Gates should have either sent a copy of this 
document or some sort of disclaimer to those 
who had received the assessment on Soviet 
involvement in the attempt on the Pope's 
life. 

( +) Gates makes clear in his responses to 
questions from Senator DeConcini, pages 
11~131 of the transcript of Oct. 3, that he 
thought the 1985 assessment was a good re
port but that he was troubled by the process 
that had been in place for handling the issue 
since 1981. Hence, since he thought it was a 
solid report (which many others involved did 
as well-and do to this day) he had no reason 
to try to contact the recipients. At the same 
time, because of his concerns regarding the 
procedural problems highlighted in the 
Cowey report, Mr. Gates sent a copy of the 
report to the office directors involved and 
asked for their comments. 

Q. "And then a month later [after dissemi
nation] you decided you don't have that con
fidence I guess?" 

Gates: "I had concerns about the process 
Senator." (e.g. not the quality of the prod
uct) 

Gates (also pg 121/0ct. 3): "I sent it to the 
office directors of the offices that had been 
involved in the preparation of the paper. I 
asked for their comments on it. And we ad
dressed the problems of process that had 
been identified as being deficient. But the 
Cowey report also said, as I recall, that it 
was the most comprehensive effort on the 
problem yet done." 

McLaughlin (member of Cowey panel/from 
affidavit/pg 3): 

"4. We gave our study to Mr. Gates on 12 
July. He thanked us and praised the effort 
after reading it. I did not speak to Mr. Gates 
personally about the report, but one of my 
colleagues recalls him registering some 
shock at the extent of the problems we re
ported." 

"5. Mr. Gates sent the report to the three 
relevant Office Directors for comment. He 
also forwarded it to Mr. Casey and, I believe, 
to the Chairman of the President's Foreign 
Intelligence Advisory Board." 

Seeger (pg 112 of the report): "The final re
port was a thorough and honest treatment of 
the subject. Indeed, even critics agreed it 
was well-done and comprehensive." 

Cohen (affidavit/pg 5): "The analysts were 
asked to assess the evidence of Soviet in
volvement in the assassination attempt and 
they did a terrific job." 

Haus (affidavitlpg 6): "Third, the analysis 
was balanced and sound, in my judgment, 
and anchored in the full body of information 
available on the case. The report we drafted 
accurately reflected Beth Seeger and Kay 
Oliver's best assessment of the facts and in
formed commentary by earlier analysts of 
the case . . . Indeed, I found the paper to be 
true to the information and convincing in its 
argument.'' 

(12) The paper did not examine alternative 
scenarios 

(-)The assessment has been criticized for 
not examining alternative scenarios. 

(+) Gates has acknowledged in retrospect 
that it probably should have. At the same 
time, the paper was deliberately and legiti
mately seeking an answer to a specific ques
tion: How plausible is the case for Soviet in
volvement? Based on the new evidence 
emerging in late 1984, there were compelling 
reasons to examine this hypothesis. 

Cohen (affldavit/pgs 2-3): 
"Directly or indirectly the study was initi

ated as a result of new information that was 
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coming to us in late 1984 and early 1985, in
cluding infonnation involving possible for
eign involvement in the assassination at
tempt ... the cumulative effect of the addi
tional infonnation meant we needed to take 
stock of what we knew regarding these possi
bilities." 

''There was a solid consensus among the 
senior managers as well as first line officers 
and analysts that the report should examine 
the plausibility of Soviet involvement in the 
assassination attempt ... We agreed not to 
try to prove or disprove Soviet responsibil
ity; the paper that emerged instead weighed 
the case for their involvement-what did we 
know or infer that pointed to their involve
ment. From my perspective as one of the 
senior managers in the Directorate of Intel
ligence responsible at that time for the 
Agency's analytic work on terrorism, this 
was a legitimate and responsible question to 
pursue. The Committee should be aware that 
at no time in the discussion did I or anyone 
above my level encourage or pressure anyone 
implicitly or explicitly to ignore any evi
dence regarding any aspects of the case." 

(13) Contrary evidence was suppressed 
(-) "I might add that we did have evidence 

that the Soviets were not involved." 
(+)The Committee has never received any 

information from Mr. Goodman to substan
tiate this allegation. Further, as the com
ments from Ms. Seeger and others involved 
in the process make clear, they were given 
free rein to examine DO reporting and other 
sensitive material. 

Seeger (Pg 112 of the report): "I wrote the 
assessment-with contributions from two 
SOV A analysts--after having examined all of 
the available evidence, and after levying re
quirements on the DO for additional infor
mation on the case ... " 

Haus (affidavitJpg): "She [Seeger] had ac
cess to all the infonnation available in the 
Agency." 

(14) The assessment did not accurately re
flect the views of those in either the DI or 
the DO 

(-) The Cowey report states: 
" ... we found no one at the working level 

in either the DI or the D~ther than the 
two primary authors of the paper-who 
agreed with the thrust of the lA." 

(+)(a) There were very few people with ac
cess to the sensitive clandestine reporting 
that was the basis for the new assessment re
garding Soviet complicity in the attempt on 
the Pope's life; 

(b) There were few who had spent much 
time, as Beth Seeger, Kay Oliver, and Lance 
Haus had, carefully examining the issue. In 
fact, Beth Seeger was the official expert in 
the agency on this issue. She had the ac
count. 

(c) The Cowey report indicates that there 
were many on the other side of the issue who 
were not adequately willing to consider the 
possibility of Soviet involvement. Page 16 of 
the Cowey report states: 

"With mindsets playing such a strong if 
not detennining role in people's approach to 
this problem, we found that few minds 
changed as new evidence was obtained . . . 
Although we found no evidence in the DI of 
a conscious effort to excuse the Soviets or 
let them 'off the hook' in this case, some of 
those interviewed perceived a reluctance to 
look at the 'seamy underbelly of the (Soviet) 
beast," 

(d) As noted above at allegation #10, the 
paper was presented to Bob Gates as having 
been fully and properly coordinated. It 
should have reflected a consensus opinion. If 
it didn't, it at least accurately reflected the 

49-059 0-96 Vol. 137 (Pt. 20) 43 

views of the Agency's dedicated analyst on 
the issue. 

At this point, I want to turn to the 
issue of how the CIA will treat those 
who came forward, either in person or 
through written statements, on either 
side of this nomination. I said at the 
closing session of this hearing that it 
should be very clear that the intel
ligence community will oversee how 
these people are treated in the future. 
For our oversight process to be effec
tive, people must not be subject to ret
ribution-or reward-for the positions 
they took on this nomination. By com
ing forward, past and current CIA em
ployees have aided us immeasurably in 
our work and made possible the full 
and thorough hearing process that we 
conducted. 

Mr. President, I want to close by 
again expressing my enthusiastic sup
port for the nominee and by urging my 
colleagues to give their advice and con
sent to his nomination. 

I yield the floor. 
Mr: GORE. Mr. President, this is not 

an easy or clear decision. At issue is a 
judgment call involving a talented pub
lic servant. 

There has been an extended effort, 
employing the full resources of the In
telligence Committee, to establish 
whether Mr. Gates was involved in any 
wrongdoing: notably in connection 
with Irangate but also relating to 
claims that he skewed intelligence re
porting to suit what the Reagan ad
ministration wanted to hear. 

A fair reading of the outcome of that 
process is that Mr. Gates emerged cul
pable of no more than he has admitted: 
not having pursued hints of Irangate 
vigorously to their ultimate conclu
sion, and not having been sufficiently 
sensitive to the concerns of subordi
nates. Meanwhile, we also have the 
record of an individual whose knowl
edge of the intelligence community 
and competence to lead it through a 
major transition, are clear. This is also 
a person who has the support of persons 
in whose integrity and judgment I 
place a great deal of stock: Admiral 
Inman, for example, and Senators 
BOREN and COHEN. 

However, another reading is possible. 
Namely, that Mr. Gates had reason to 
suspect the outlines of what became 
Irangate, that his reaction to those 
suspicions amounted to a major test of 
perspicacity and character. One could 
also conclude that Mr. Gates did not 
weather this test well: we may either 
believe that he failed to grasp the sig
nificance of these early rumors, or that 
recognizing them full well, he avoided 
that which it could be dangerous to 
know. 

As one reads the record of Mr. Gates' 
testimony and that of others, it be
comes clear to this Senator, at least, 
that no one in the upper management 
of the CIA ever demanded to know the 
full facts in time. Rather, Mr. Gates' 

reaction was like that of several of his 
peers: he asked to be "Kept informed;" 
he did not demand knowledge; he did 
not confront those who could answer 
these questions at any point; he and 
others were circumspect because, in 
my opinion, he and they understood 
quite well that the Reagan White 
House and the late DCI, William Casey, 
functioned according to their own 
rules. 

That kind of caution is perhaps un
derstandable. Who, having dedicated a 
life to the pursuit of service in a career 
as specialized as intelligence, would 
lightly risk that or even bring it to an 
end, rather than continue to remain in 
ignorance? But the position of DCI is 
singular: it carries immense respon
sibility, and it exposes those who hold 
it to constant moral choice-made all 
the sharper perhaps because these deci
sions may have to be made in secrecy, 
with no guide except what comes from 
within. And so, what is acceptable for 
everyone in general, may not be ac
ceptable on the part of one who fills 
this post. 

I respect Mr. Gates' talents and ac
complishments. But I believe that radi
cally changed circumstances in the 
world lead us to the need for a new 
chapter in the history of American in
telligence work. And I believe that this 
new chapter requires management that 
is divorced from, rather than a product 
of the institutional culture that gave 
us Irangate. I hope and trust that Mr. 
Gates, if confirmed, will rise to the po
tential his supporters see in him, and 
that having erred on the side of excess 
caution once, he would be the better 
able to avoid that mistake again when 
it presents itself, as it assuredly will in 
some form or other. But for me, this 
vote has become an obligation to 
record my view that we do need pro
found change if we are to have a new 
beginning. Therefore, I shall vote 
against Mr. Gates' confirmation. 

Mr. BIDEN. Mr. President, I believe 
it is time for us to look forward. I have 
been disappointed in the past in Mr. 
Gates' analytical skills, especially in 
regard to the Soviet Union. Although 
this was a close call for me because the 
nominee enjoys the support of people I 
respect a great deal, such as Chairman 
BOREN and Adm. Bobby Ray Inman, the 
person I respect more than anyone else 
I have worked with outside the Senate, 
I have chosen to err on the side of new 
thinking. Therefore, I will vote against 
the nomination of Robert Gates to be 
Director of Central Intelligence. I wish 
him well in his new position. 

Mr. RIEGLE. Mr. President, the Di
rector of the Central Intelligence 
Agency holds one of the most influen
tial positions in the U.S. intelligence 
community. 

Among other responsibilities, the 
DCI is the primary ad visor to the 
President and the National Security 
Council on all national foreign intel-
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ligence matters. In this vitally impor
tant role, it is essential that we have 
the most qualified and competent per
son as Director. 

I intend to vote against confirming 
Robert Gates to be Director of Central 
Intelligence because, very simply, I do 
not believe he is the right person to 
lead the U.S. intelligence community 
at this historic time. 

While Mr. Gates is an unquestionably 
intelligent and highly experienced indi
vidual, a number of other factors have 
convinced me that a no vote in this 
case is the correct one. 

Mr. President, the Nation's senior in
telligence officer must fearlessly safe
guard the independence and integrity 
of the intelligence process by providing 
only objective intelligence analysis to 
the President. 

However, testimony provided to the 
Intelligence Committee by former and 
current CIA intelligence officers alleg
ing the skewing of intelligence to 
please policymakers, have raised seri
ous questions in my mind about the 
nominee's objectivity. 

In addition, I am concerned about the 
nominee's commitment to safeguard 
his independence as an intelligence of
ficer. For example, I was troubled by 
Mr. Gates' strong public advocacy of 
the strategic defense initiative. 

I believe that SDI is perhaps the 
most politicized defense program of our 
time. Since President Reagan first an
nounced the program over 8 years ago, 
support for SDI has become the pre
eminent national defense litmus test 
for the Reagan and Bush administra
tions. Mr. Gates publicly endorsed the 
SDI Program while serving at the CIA. 

While I do not doubt that Mr. Gates' 
view on the issue are honestly held, I 
believe that such public policy advo
cacy by a senior intelligence official 
compromises the integrity of the intel
ligence process. 

Furthermore, I believe that it will be 
particularly difficult for Mr. Gates to 
have the necessary independence from 
the Chief Executive that a DCI must 
have, after having served as such a 
close and integral part of President 
Bush's senior national security policy
making team for the last several years. 

I agree with Mr. Hal Ford, who stated 
in his testimony before the Intel
ligence Committee, that "to develop 
the finest U.S. intelligence possible, a 
DCI Gates would have to attract and 
recruit the best brains in the country." 

I have serious reservations about 
whether Mr. Gates will be able to at
tract such talent, considering the per
ception that he was involved in cook
ing the books of U.S. intelligence, and 
considering that he has seemed to de
pend too much on his own individual 
judgment at the expense of other intel
ligence analysts who did not share his 
strongly held views. 

I can not help but wonder what re
turning Mr. Gates to the CIA will do to 

the morale of the thousands of men and 
women who work there. 

Finally, I believe that it is difficult 
to overestimate the negative impact of 
the Iran-Contra affair on the CIA. 

The errors and misjudgments made 
by senior officials at the CIA during 
the Iran-Contra affair were deeply 
damaging to the Agency's credibility, 
Morale, and overall effectiveness. And I 
am firmly convinced that the CIA will 
be unable to fully restore its credibil
ity and effectiveness until it is able to 
successfully place Iran-Contra in the 
past, once and for all. 

Recent indictments, and the ongoing 
investigation of the special prosecutor 
raise continuing uncertainties about 
what senior agency officials knew, and 
did not know, about the Iran-Contra af
fair. These uncertainties could remain 
for quite some time. 

Mr. President, I simply do not believe 
that Mr. Gates is the right person to 
place Iran-Contra firmly in the Agen
cy's past, so that it can deal effectively 
with the challenges of today. 

For these reasons, I will vote to op
pose the nomination of Robert Gates to 
be the next Director of Central Intel
ligence. 

Mr. BRADLEY. Mr. President, I yield 
the remainder of my time. 

The PRESIDING OFFICER. The time 
for debate has expired. 

The question is, Will the Senate ad
vise and consent to the nomination of 
Robert M. Gates, of Virginia, to be Di
rector of Central Intelligence? 

On this question, the yeas and nays 
have been ordered, and the clerk will 
call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. FORD. I announce that the Sen
ator from California [Mr. CRANSTON], 
the Senator from Nebraska [Mr. 
KERREY], the Senator from Colorado 
[Mr. WIRTH], and the Senator from 
Pennsylvania [Mr. WOFFORD] are nec
essarily absent. 

I further announce that, if present 
and voting, the Senator from Colorado 
[Mr. WIRTH] would vote "aye." 

Mr. SIMPSON. I announce that the 
Senator from Utah [Mr. HATCH] is ab
sent due to a death in the family. 

I further announce that, if present 
and voting, the Senator from Utah [Mr. 
HATCH] would vote "yea." 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced-yeas 64, 
nays 31, as follows: 

Akaka 
Bentsen 
Bond 
Boren 
Breaux 
Brown 
Bryan 
Burns 
Byrd 

[Rollcall Vote No. 243 Ex.] 
YEA&-64 

Ch.afee Duren berger 
Coats Ford 
Cochran Gam 
Cohen Glenn 
Craig Gorton 
D'Arnato Graham 
Danforth Gra.mm 
Dole Grassley 
Domenici Hatfield 

Heflin McCain Sanford 
Helms McConnell Seymour 
Inouye Mikulski Shelby 
Jeffords Murkowski Simpson 
Johnston Nickles Smith 
Kassebaum Nunn Specter 
Kasten Packwood Stevens 
Kohl Pell Symms 
Leahy Pressler Thurmond 
Lieberman Reid Wallop 
Lott Robb Warner 
Lugar Roth 
Mack Rudman 

NAYS-31 
Adams Dodd Mitchell 
Baucus Ex on Moynihan 
Bid en Fowler Pryor 
Bingaman Gore Riegle 
Bradley Harkin Rockefeller 
Bumpers Hollings Bar banes 
Burdick Kennedy Sasser 
Conrad Kerry Simon 
Daschle Lauten berg Wellstone 
DeConcini Levin 
Dixon Metzenbaum 

NOT VOTING-5 
Cranston Kerrey Wofford 
Ha.tch Wirth 

So the nomination was confirmed. 
Mr. BOREN. Mr. President, I move to 

reconsider the vote by which the nomi
nation was confirmed. 

Mr. RUDMAN. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. BOREN. Mr. President, I ask 
unanimous consent that the President 
be immediately notified of the con
firmation of the nomination. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

LEGISLATIVE SESSION 
The PRESIDING OFFICER. The Sen

ate will now return to legislative ses
sion. 

Mr. MITCHELL. Mr. President, if I 
may have the attention of the Members 
of the Senate, please. 

The PRESIDING OFFICER. The Sen
ate will be in order, please. 

ORDER OF PROCEDURE 
Mr. MITCHELL. Mr. President, as 

the Members of the Senate know, there 
will now occur a period of 30 minutes of 
debate on Senate Resolution 214, in
tended to correct the engrossment of S. 
1745, the Civil Rights Act. Under a sep
arate prior order, that was to be fol
lowed by a cloture vote on the motion 
to proceed to S. 543, the banking bill. 

Following consultation with the dis
tinguished Republican leader and the 
chairman of the Banking Committee, I 
am now momentarily going to propose 
that we vitiate the vote on the motion 
to proceed to the banking bill. That 
would merely withhold any action with 
respect to that measure at this time. 

VITIATION OF CLOTURE VOTE ON 
MOTION TO PROCEED TO S. 543 

Mr. MITCHELL. Mr. President, ac
cordingly, I ask unanimous consent 
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that the cloture vote on the motion to 
proceed to S. 543 be vitiated. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

UNANIMOUS-CONSENT REQUEST 
Mr. MITCHELL. Mr. President, with 

respect to the other matter, under the 
prior agreement, I was to be recognized 
and have been recognized for the pur
pose of seeking unanimous consent to 
correct the engrossment of S. 1745, the 
Civil Rights Act. If an objection is 
raised to that request, the Senate 
would then proceed to the immediate 
consideration of Senate Resolution 214 
to correct that engrossment. This was 
done with the understanding and ex
pectation that the distinguished Sen
ator from Washington would object to 
the unanimous-consent request, follow
ing which the resolution would be de
bated for 30 minutes, with the time 
controlled between Senator DOLE and 
Senator ADAMS. 

Accordingly, Mr. President, in ac
cordance with that understanding and 
in accordance with the prior order, I 
now ask unanimous consent to correct 
the engrossment of S. 1745. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. ADAMS. I object. 
The PRESIDING OFFICER. Objec

tion is heard. 

CORRECTING THE ENGROSSMENT 
OF S. 1745 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
proceed to the consideration of Senate 
Resolution 214, under which there is 30 
minutes of debate equally divided and 
controlled by the Senator from Wash
ington [Mr. ADAMS] and the Senator 
from Kansas [Mr. DOLE]. 

The clerk will report the resolution. 
The bill clerk read as follows: 
A resolution (S. Res. 214) to correct the en

grossment of S. 1745. 
The Senate proceeded to consider the 

resolution. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. ADAMS. Mr. President, I ask to 

be notified when I have used 6 minutes, 
because there are other Senators who 
wish to be heard. And then I ask the 
Chair further to notify me when I have 
3 minutes remaining. 

The PRESIDING OFFICER. The Sen
ator will be so notified. 

Mr. ADAMS. Mr. President, this is 
not a technical amendment that we are 
debating, because it contains a very 
deep and substantive issue that goes to 
the heart of this bill. That is why I 
have objected, and that is why I have 
contacted all of my colleagues. 

Mr. President, I rise in strong opposi
tion to the Republican leader's effort 

to revive a special exemption from the 
Civil Rights Act of 1991 for Wards Cove 
Packing Co. 

Mr. President, Wards Cove Packing 
Co. was one of the five Supreme Court 
decisions that we were trying to cor
rect by this bill. And to my shock and 
amazement, I found at the end of the 
negotiations-and I am not critical of 
the negotiations, and I am not going to 
criticize any Senator or any person by 
name-but I found at the end of those 
negotiations, slipped into the bill-and 
I found this only by receiving calls and 
letters from home-that there was a 
special section put in that took out the 
plaintiffs of the Wards Cove case, an in
credible piece of special-interest legis
lation. 

It is like a technical foul for the 
workers who work in those canneries 
and who brought this case 17 years ago. 
For all of its flaws, S. 1745 was on its 
way to the engrossing clerk without 
that amendment. Now there is an at
tempt to slip it back in as a technical 
correction. 

And I want to thank the Republican 
leader, who may have done the right 
thing by accident, but he did the right 
thing because he took out this piece of 
special-interest legislation. 

It does not matter to me, Mr. Presi
dent, whether it was an oversight, a 
burst of public interest, or divine inter
vention that caused the Senator from 
Kansas to offer the amendment to 
strike the Wards Cove clause from this 
bill, which we then passed by a unani
mous vote. It was on its way to the en
grossing clerk, and probably to the 
President, without this piece of spe
cial-interest legislation which now is 
attempted to be put back into the bill 
by this amendment. That is why I ob
jected. It is very substantive. And we 
as an institution and as a Nation and 
as people should not do this to these 
people who are mainly Alaskan Na
tives, Japanese-American, Samoans, 
and Filipino people who work in Alas
ka. 

I want to tell you exactly what haxr 
pened, because I know it sounds confus
ing, but it really is not. Last week, we 
agreed to amendment No. 1278, offered 
by the Senator from Kansas, and it 
said very specifically, and I quote: 

On page 29, strike lines 1 through 16 and in
sert the following new title. 

You can find that amendment on 
page S15326 of last week's CONGRES
SIONAL RECORD. 

Mr. President, lines 12 through 16 of 
the Republican leader's amendment 
contained the following: 

Certain Disparate Impact Cases. Notwith
standing any other provision of this Act, 
nothing in this Act shall apply to any dispar
ate impact case for which a complaint was 
filed before March 1, 1975, and for which an 
initial decision was rendered after October 
30, 1983. 

I wonder how many cases can be af
fected by this curious language, this 

curious bit of legislative mischief. Only 
one case, Mr. President, one case in
volving one company-Wards Cove 
Packing Co. Wards Cove Packing Co. 
was being taken out of the case. 

Both Wards Cove Packing Co. and 
many of the plaintiffs are from Seattle, 
and I have constituents on both sides 
of the case of Wards Cove Packing Co. 
versus Atonio. And I expect I may be 
the only current Member of this body 
who ever worked under this system in 
an Alaska canning factory, but I did. I 
know and I respect the family that 
owns the company. And I consider the 
Federal district judge who heard the 
case an able jurist and a personal 
friend. And after 17 years I share the 
hope that this case can be brought to a 
just and fair conclusion. 

Last year, I indicated my belief that 
this case should be settled in the dis
trict court before Judge Quackenbush, 
under the standards enunciated in the 
Griggs case. What this amendment 
would do would prevent that. It would 
prevent that. 

The PRESIDING OFFICER. The Sen
ator's 6 minutes are up. 

Mr. ADAMS. At this point I will take 
an opportunity and let some of my 
other colleagues comment on this. 

I yield at this time, 2 minutes to the 
Senator from Hawaii [Mr. AKAKA]. 

The PRESIDING OFFICER. The Sen
ator from Hawaii is recognized for 2 
minutes. 

Mr. AKAKA. Mr. President, I rise in 
strong opposition to Senate Resolution 
214 which would exempt the Wards 
Cove Packing Co. from the anti
discrimination provisions contained in 
S. 1745, the Civil Rights Act of 1991. I 
thank my friend, the senior Senator 
from Washington [Mr. ADAMS], and 
commend his effort to call attention to 
this inequity. 

Mr. President, today the Senate has 
an opportunity to prevent the execu
tion of an October surprise against 
thousands of cannery workers at Wards 
Cove. For 17 years, these workers, pri
marily low-paid, seasonal employees of 
Asian and Pacific-American descent, 
have fought to have their racial dis
crimination complaints heard by the 
courts under the Griggs standard. Yet, 
if the Senate passes the resolution 
under consideration, we effectively 
deny these workers the right to legal 
redress that this bill now extends to all 
other victims of racial discrimination 
in employment. 

It is an extremely cruel irony that 
the plaintiffs in Wards Cove versus 
Atonio, the very case which we seek to 
overturn in this Act, would be the only 
American workers deprived of having 
their merits of their claim considered 
under the Griggs standard. 

The specific complaints and judicial 
history of the case are well-docu
mented, and I will not go into them at 
this time. I ask unanimous consent to 
include two factsheets about the Wards 
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Cove case, and other correspondence I 
have received on this matter, in the 
RECORD immediately following my 
statement. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. AKAKA. Mr. President, last 

week, the Senate spent days debating 
the best way to assure coverage of Sen
ate and executive branch employees 
under this bill. Now, we are asked to 
exempt a select group of migrant, sea
sonal workers from equal protection 
under the law. Where is the guarantee 
of fairness and equal protection for 
these Asian-Pacific Americans? What 
justification can be given for depriving 
these Wards Cove workers equal jus
tice? I cannot think of a single one. I 
urge my colleagues to oppose this reso
lution. 

ExH!BIT1 
FACTS ABOUT THE WARDS COVE CASE 

WHAT IS THE CASE ABOUT? 

It is a challenge to the employment prac
tices at several Alaska salmon canneries op
erated by Seattle-based Wards Cove Packing 
Company, Inc., and Castle & Cooke, Inc. The 
canneries operate during each summer's 
salmon run. 

The plaintiffs in this case are about 2,000 
past and present cannery workers, primarily 
of Filipino, Samoan, Chinese, Japanese, and 
Alaska Native descent, who held low-paying 
seasonal jobs on the cannery line but could 
not obtain higher-paying non-cannery jobs 
with the company. 

Virtually all cannery workers were minori
ties, and most non-cannery employees were 
white. The two types of jobs were filled 
through separate hiring channels. Recruit
ment for cannery jobs was through a union 
hiring hall in Seattle, and directly from Na
tive villages near the canneries. Recruit
ment for non-cannery jobs was primarily by 
word of mouth: there was extensive hiring of 
employee relatives, there were few objective 
qualifications for non-cannery jobs, and 
openings were not announced to cannery 
workers. Cannery and non-cannery workers 
were housed in separate bunkhouses and fed 
in separate dining halls. 

WHAT IS THE IDSTORY OF THE WORDS COVE 
CASE? 

There have been nine court rulings entered 
at different levels in the 17 years since the 
case was filed in March of 1974. Despite one 
trial on the facts in 1982, the case has never 
been fully decided by the District Court on 
the Griggs standard. When the Griggs stand
ard was applied by the 9th Circuit Court of 
Appeals, the plaintiff cannery workers pre
vailed. Rather than have the case heard on 
the merits, under the Griggs standard, Wards 
Cove appealed to the Supreme Court. That 
decision set off the chain of events leading to 
the Civil Rights Act of 1991. 

A brief description of the nine court rul
ings follows: 

(1) Shortly after filing, the U.S. District 
Court for Western Washington dismissed the 
complaint for failure of plaintiffs to properly 
identify defendant companies. 

(2) The 9th Circuit Court of Appeals re
versed the dismissal as to Wards Cove Pack
ing Co., finding that it had been adequately 
identified. 

(3) Following a 12 day trail in 1982, the Dis
trict Court found for the employer, after de-

clining to apply the disparate impact analy
sis required under Griggs v. Duke Power to 
the company's so-called "subjective" prac
tices. 

(4) A 3-judge Court of Appeals panel af
firmed the District Court judgment in 1987, 
but this opinion was withdrawn because of 
conflicting opinions within the 9th Circuit 
on the applicability of the Griggs analysis to 
"subjective" practices. The case was pre
sented for review to the full Court of Ap
peals. 

(5) The full Court of Appeals held that 
Griggs applied to all employment practices, 
and returned the case to its panel. 

(6) The Court of Appeals panel held that 
the plaintiffs had made a prima facie case of 
disparate impact in hiring, housing, and 
messing, and remanded to the District Court 
to allow the employer to show whether any 
disparate impact was justified by business 
necessity under the Griggs standard. 

(7) Instead of offering proof of business ne
cessity under Griggs, and allowing the trail 
court to apply the law to the facts, Wards 
Cove Packing Company appealed the 9th Cir
cuit decision to the United States Supreme 
Court. This resulted in the Supreme Court 
decision of June 5, 1989 which altered the ex
isting standards for disparate impact cases, 
and is precisely what the Senate purports to 
be reversing with the Civil Rights Act of 
1991. The Supreme Court remanded to the 
Court of Appeals for further proceedings. 

(8) The Court of Appeals remanded to the 
District Court for application of the new 
Wards Cove standard. 

(9) Applying the new standard, the District 
Court again found for the employer in June 
1991. 

The cannery workers have appealed that 
most recent ruling to the Court of Appeals 
on several grounds. If the Civil Rights Act of 
1991 contains special relief for Wards Cove 
Packing Company, the Alaska cannery work
ers will never have the facts of their case 
fully reviewed under the Griggs standard, be
cause Wards Cove Packing Company will 
have been relieved of the obligation for 
showing, for the first time, the business ne
cessity of all practices which have a dis
criminatory impact on minorities. The 
Wards Cove Amendment is designed to deny 
the cannery workers an opportunity to ob
tain the judicial remedies the Act seeks to 
make available to every other American. 

QUESTIONS AND ANSWERS ON THE WARDS COVE 
AMENDMENT 

Assertion: Wards Cove's lobbyist has writ
ten, "No court has ever found Wards Cove 
guilty", and "Wards Cove was tried and 
found innocent under the very Griggs v. Duke 
Power Company standard the legislation 
seeks to restore." (letter to Senate staff 9/24/ 
91) 

Facts: For nearly two years, the company 
lobbyist has repeatedly utilized the language 
of criminal proceedings ("found innocent" 
and "found not guilty") in trying to gain 
sympathy for the notion that Wards Cove 
should be granted special relief. The only 
court to evaluate Wards Cove's subjective 
practices under the Griggs standard was the 
9th Circuit Court of Appeals. It reversed the 
trial court's dismissal of the case. And it 
found Wards Cove's justification for seg
regated housing and messing inadequate 
under Griggs. 

Question: If Wards Cove is covered under 
the Civil Rights Act of 1991, will its 1971 con
duct be measured by 1991 standards, as the 
Wards Cove lobbyist claims? 

Answer: No. The Civil Rights Act of 1991 
reinstates Griggs, which was decided in 1971. 

Section 3(2) says the purpose of the Act is 
"to codify the concepts of 'business neces
sity' and 'job related' enunciated by the Su
preme Court in Griggs . . . " 

Question: Has Wards Cove really been 
found "innocent" in eight separate court de
cisions? 

Answer: No. The case was tried on the facts 
and merits only once, in 1982. Just before the 
company chose to take the case to the Su
preme Court, the 9th Circuit Court of Ap
peals ruled for the plaintiff cannery workers 
in a strongly worded opinion. 

Question: Have judges who heard the case 
really found Wards Cove "innocent" or "not 
guilty" as the company's lobbyist repeatedly 
asserts? 

Answer: No. The only judge who ever sup
ported outright dismissal of the case was the 
district court judge. Not one of the twelve 
Court of Appeals judges or eleven Supreme 
Court justices to hear the case ultimately 
voted to dismiss, even though Wards Cove 
sought dismissal at every juncture. 

Question: What would rejection of the 
Wards Cove amendment mean for the Civil 
Rights Act of 1991? 

Answer: Nothing. There is no indication 
that denial of Wards Cove's special relief 
would be a "deal breaker" causing the Presi
dent to veto the bill. A Republican drafted 
section-by-section analysis of the bill in
serted in the Congressional Record (S 15478) 
states "At the request of the Senators from 
Alaska, section 22(b) specifically points out 
that nothing in the Act will apply retro
actively to the Wards Cove Packing Com
pany, an Alaska company that spent 24 years 
defending against a disparate impact chal
lenge." (Note: The case was actually filed 17 
years ago in March!) 

Question: What happened to Section 22(b) 
during the course of debate and amendment 
of the underlying Danforth-Kennedy sub
stitute? 

Answer: The special relief for one cor
porate defendant slipped out as quietly as it 
was slipped into the bill. On October 29th, 
Republican Leader Dole offered two amend
ments, one described as "technical" and "the 
other a glass ceiling amendment." The tech
nical amendment was accepted by voice 
vote, and the glass ceiling amendment 
(amendment No. 1278, Congressional Record 
page 815326) included language stating "On 
page 29, strike lines 1 through 16 and insert 
the following new titles:" That section con
tained the Wards Cove exception, and was 
unanimously accepted on a roll call vote (CR 
page 15329). 

Question: Is Republican Leader Dole's ef
fort really just a "technical" amendment, 
and should Democrats be bound by whatever 
"deal" was made to take care of Wards Cove? 

Answer: Revisiting the Civil Rights Act of 
1991 to include special relief to one corporate 
party represents special interest legislation · 
at its worst. Wards Cove should play by the 
same rules as every other litigant. The com
pany's more than $175,000 investment in lob
bying for special relief should give some in
dication why it frantically seeks to avoid 
being measured by the Griggs standard. As 
Justice Stevens noted, "Some characteris
tics of the Alaska salmon industry described 
in this litigation-in particular, the segrega
tion of housing and dining facilities and the 
stratification of jobs along ethnic and racial 
lines-bear an unsettling resemblance to as
pects of a plantation economy." Justice 
Blackmun added, "This industry long has 
been characterized by a taste for discrimina
tion of the old-fashioned sort: a preference 
for hiring nonwhites to fill its lowest-level 
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positions, on the condition that they stay 
there." 

The mistake was not made by leaving the 
Wards Cove exemption out of the Act: the 
mistake was ever considering putting it in. 
The Senate negotiators, the White House 
staff, the Alaska senators all had a chance to 
be heard, and to make their deals. Who spoke 
for the cannery workers? · 

ORGANIZATION OF 
CHINESE AMERICANS, INC., 

Washington, DC, November 5, 1991, 
DEAR SENATOR: The Organization of Chi

nese Americans (OCA), a national civil rights 
group, strongly urges you to oppose Senator 
Murkowski's proposed amendment to insert 
Section 22B into S. 1745, the Civil Rights Act 
of 1991. Section 22B would unfairly single out 
and exempt the Wards Cove Packing Com
pany from the entire jurisdiction of the Civil 
Rights Act of 1991. 

To the Chinese American and the Asian 
Pacific Islander community, overturning the 
1989 Supreme Court decision on the Wards 
Cove Packing Company vs. Atonio case is of 
the utmost concern. The Wards Cove Packing 
Company vs. Atonio case directly impacts the 
Asian Pacific Islander community as the 
plaintiffs in the case are over 2,000 former 
and present cannery workers, primarily of 
Chinese, Filipino, Samoan, and Alaskan Na
tive descent, who have been seeking job dis
crimination restitution for the past 12 years. 

OCA opposes the proposed amendment to 
S. 1745, to insert Section 22B which results in 
the contradiction of enacting a civil rights 
bill which aims to protect the employment 
rights of all Americans. It is highly ironic 
that the very Supreme Court case, Wards 
Cove Packing Company vs. Atonio, that in part 
gave rise to the Civil Rights Act of 1991, is 
now being excluded from protection of the 
legislation. Passage of Section 22B would be 
an affront to Asian Pacific Islanders and mi
nority workers in denying them equality and 
fairness accorded to all Americans. 

OCA strongly urges you to oppose the in
sertion of Section 22B into the Civil Rights 
Act of 1991. Thank you very much for your 
consideration. 

Sincerely, 
DAPHNE KWOK, 
Executive Director. 

JAPANESE AMERICAN CITIZENS LEAGUE, 
Washington, DC, November 4,1991. 

DEAR SENATOR: The Japanese American 
Citizens League (JACL) is the oldest and 
largest Asian American organization dedi
cated to the civil rights interests of Japa
nese Americans and all Asian Pacific Ameri
cans. For the past two years, the JACL has 
been actively involved in supporting the pas
sage of a civil rights bill which would restore 
long-standing legal rights for minorities and 
women curtailed by several Supreme Court 
decisions. 

However, it is with a sense of urgency that 
I am writing to request your opposition to a 
proposed amendment to the recently passed 
Civil Rights Act of 1991. This Amendment, 
Section 22(b), would exempt one employer, 
Wards Cove Packing Co., from having to 
comply with the Civil Rights Act. I under
stand a vote on this matter is scheduled for 
this week. 

Section 22(b) says that "Notwithstanding 
any other provision of this Act, nothing in 
this Act shall apply to any disparate impact 
case for which a complaint was filed before 
March 1, 1975 and for which an initial deci
sion was rendered after October 30, 1983." 

Senator Frank Murkowski, who is offering 
the amendment, explained in a "Dear Col-

league" letter that the only legal case to 
which this exemption applies is the now fa
mous Wards Cove Packing Co. v. Atonio. the 
first of the Supreme Court decisions which 
lead to the passage of this Civil Rights Act. 
The effect of this amendment would be to 
permit the continued systematic racial seg
regation of the Asian Pacific Americans 
from whites in the Wards Cove cannery 
workforce. 

The employees of the Wards Cove cannery 
in Alaska are Americans of Filipino, Chi
nese, Japanese, and Samoan decent, as well 
as Native Alaskans. The appalling nature of 
the discrimination which pervades the can
nery's work conditions were graphically de
scribed by Justice Stevens in the Wards Cove 
case: 

"Some characteristics of the Alaskan 
salmon industry described in this litigation 
in particular, the segregation of housing and 
dining facilities and the stratification of jobs 
along racial and ethnic lines bear an unset
tling resemblance to aspects of a plantation 
economy. Wards Cove Packing v. Atonio 490 
U.S. 664 N.4 (1989) 

Justice Blackmun in the same case stated 
that the conditions at Wards Cove "take us 
back to a kind of overt and institutionalized 
discrimination we have not dealt with in 
years: a total residential and work environ
ment organized on principles of racial strati
fication and segregation . . . " !d. at 662 

Further, in a written statement by the 9th 
Circuit Court of Appeals, Judge Tang took 
special note of the "race labelling . . . perva
sive at the salmon canneries where 'Filipi
nos' work with the 'Iron Chink' before retir
ing to their 'Flip bunkhouse'." Atonio v. 
Wards Cove Packing Co., 827 F .2d 439, 447 (9th 
Circuit 1987) 

These employment practices, reminiscent 
of the late 19th rather than 20th Century, 
would be challengeable under the provisions 
of the recently passed Civil Rights Act. Yet, 
because of what the Washington Post re
ported to be a very expensive lobbying effort, 
one employer is going to be allowed to stand 
above the law. 

The JACL does not believe that any com
pany or employer should be allowed to treat 
Asian Pacific Americans as second class citi
zens. We strongly urge you to vote against 
Section 22(b). 

Sincerely, 
DENNIS HAYASHI, 

National Director. 

NATIONAL ASIAN PACIFIC 
AMERICAN BAR ASSOCIATION, 

Seattle, WA, November 1,1991. 
DEAR SENATOR: The National Asian Pacific 

American Bar Association ("NAPABA") is 
the national organization of Asian Pacific 
American lawyers and local Asian Pacific 
American bar associations. On behalf of 
NAPABA, I am writing to ask that you op
pose the proposed amendment to the Civil 
Rights Act of 1991 ("CRA 1991 ") which would 
give preferential treatment to Wards Cove 
Packing Co. 

I am referring to efforts to insert a pro
posed §22(b) to CRA 1991, which reads as fol
lows: 
"Notwithstanding any other provision of 
this Act, nothing in this Act shall apply to 
any disparate impact case for which a com
plaint was filed before March 1, 1975 and for 
which an initial decision was rendered after 
October 30, 1983." 

As Senator Murkowski, the author of the 
proposed amendment, has acknowledged, 
this lanugage appears to apply to only one 
case, Wards Cove Packing Co. v. Atonio. We 

are particularly concerned because the 
workforce of the Wards Cove Packing Co. 
factory consists primarily of low income 
Asian Pacific Americans. 

NAPABA vigorously objects to the pro
posed amendment, which undercuts the prin
ciples of fairness that CRA 1991 is designed 
to restore. To pass the amendment would say 
once again to the voters of this country that 
a company that can afford to mount an ex
pensive lobbying campaign will successfully 
obtain special favorable treatment exempt
ing it from the laws of this country. 

NAPABA cannot see any legitimate basis 
for a special exemption to CRA 1991 and 
Wards Cove Packing Co. is a particularly 
poor candidate to be the beneficiary of a spe
cial rule. That Wards Cove Packing Co.'s 
conduct in this case was particularly egre
gious and offensive is demonstrated by obser
vations by Justice Stevens, Justice 
Blackmun and Judge Tang. 

Justice Stevens, writing for the four dis
senting justices in Wards Cove Packing Co. v. 
Atonio, stated: "Some characteristics of the 
Alaska salmon industry described in this 
litigation-in particular, the segregation of 
housing and dining facilities and the strati
fication of jobs along racial and ethnic 
lines-bear an unsettling resemblance to as
pects of a plantation economy." Wards Cove 
Packing Co. v. Atonio, 490 U.S. 664 n. 4 (1989). 

Justice Blackmun, speaking for three of 
the dissenters, added: "The salmon industry 
as described by this record takes us back to 
the kind of overt and institutionalized dis
crimination we have not dealt with in years: 
a total residential and work environment or
ganized on principles of racial stratification 
and segregation. * * * This industry has long 
been characterized by a taste for discrimina
tion of the old-fashioned sort: a preference 
for hiring nonwhites to fill its lowest-level 
positions, on the condition that they stay 
there." !d. at 662. 

Additionally, Judge Tang, writing for the 
9th Circuit, stated: "Race labeling is perva
sive at the salmon canneries, where 'Filipi
nos' work with the 'Iron Chink' before retir
ing to their 'Flip bunkhouse.' " Atonio v. 
Wards Cove Packing Co., 827 F .2d 439, 447 (9th 
Cir. 1987). 

As noted above, the primary victims of 
Wards Cove Packing Co.'s egregious dis
criminatory practices were Asian Pacific 
Americans and Alaskan natives. Thus, if 
Congress acts to exempt Wards Cove Packing 
Co. from the reach of CRA 1991, the primary 
victims of the unfair preferential treatment 
will be Asian Pacific Americans and Alaskan 
natives. 

Concerned about the blatant unfairness of 
the exemption, the Board of Governors of 
NAP ABA unanimously voted at its October 
31, 1991 board meeting to urge Congress to 
oppose the amendment to CRA 1991 that 
would exclude Wards Cove Packing Co. I am 
confident that the outrage felt by the 
NAPABA Board of Governors at its recent 
meeting, and by the NAPABA members 
present at its annual convention the next 
day, will be shared by many other Asian Pa
cific Americans, irrespective of party identi
fication and political philosophy, as we 
make them aware of the unfairness of the 
proposed exemption to Asian Pacific Ameri
cans. 

I strongly urge you to vote against any ef
forts to insert § 22(b) to CRA 1991. 

Sincerely, 
PEGGY NAGAE LUM, 

President. 
The PRESIDING OFFICER. The time 

of the Senator has expired. 
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Mr. ADAMS. Mr. President, I assume 

the other side may want to use some 
time at this point. 

The PRESIDING OFFICER. The 
Chair recognizes Senator DOLE. 

Mr. DOLE. Mr. President, I hope we 
do not use all the time. Let me just say 
this is a technical amendment; it is a 
correction to the civil rights bill. 

The Senate, when it approved the 
civil rights bill on Wednesday, left out 
a significant section of the bill and this 
afternoon will be voting on a technical 
correction. 

Language exempting the Wards Cove 
Packing Co., a Seattle cannery whose 
employment practices gave rise to one 
of the central disputes in the bill, was 
inadvertently left out of the final ver
sion of the legislation. 

This was due to an amendment I pro
posed dealing with the issue of the 
glass ceiling. 

I guess we should have caught it, but 
the amendment was drafted by legisla
tive counsel. They serve the Senate, 
they do great work. Now and then they 
sometimes make mistakes, but it is a 
technical mistake. 

The· company has spent $2 million de
fending itself against the lawsuit. It 
has been found not liable under the law 
as it existed before the 1989 Wards Cove 
Packing Co. versus Atonio decision by 
the Supreme Court as well as after it. 

We attempted last week to correct 
the mistake-which was made through 
a drafting error when the bill was being 
amended on the Senate floor. We were 
unable to clear the request and there
fore we are back here today. 

The bill's prime sponsors, Senators 
JOHN C. DANFORTH and EDWARD M. 
KENNEDY have pledged to support me in 
this endeavor. 

I am going to yield most of my time 
to the Senator from Alaska [Mr. MUR
KOWSKI] and the Senator from Massa
chusetts [Mr. KENNEDY]. 

I must say, if we cannot make tech
nical corrections around this place 
after somebody has made an agree
ment, we are never going to get any
thing done. There are mistakes made, I 
would guess, in almost every big piece 
of legislation. So if we want to bring 
this place to a standstill, the Senator 
from Washington could have moved to 
strike out anything he wanted to 
strike out. He did not do that. He waits 
until it is all over, after the fact, and 
then complains about mistakes. 

I hope we do not set a precedent here 
that, oh, well, if somebody makes an 
innocent mistake, a mistake is made, 
we are not going to correct it. Then I 
think we are off on a whole new course. 

Mr. President, I ask unanimous con
sent to have a document entitled "Leg
islative History, Technical Correc
tions" printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

LEGISLATIVE HISTORY, TECHNICAL 
CORRECTIONS 

Section 402 of the Act, and this amendment 
to section 402, specify that the Act and the 
amendments made by the Act take effect on 
the date of enactment. Accordingly they will 
not apply to cases arising before the effec
tive date of the Act. See Bowen v. Georgetown 
University Hospital, 488 U.S. 204 (1988); cf. Kai
ser Aluminum & Chemical Corp. v. Bonjorno, 
110 S. Ct. 1570 (1990) (declining to resolve con
flict between Georgetown University Hospital 
and Bradley v. Richmond School Board, 416 
U.S. 696 (1974)). This amendment specifically 
points out that nothing in the Act will apply 
retroactively to the well known case involv
ing the Wards Cove Packing Company, an 
Alaska company that spent 24 years defend
ing against a disparate impact challenge. 

Absolutely no inference is intended or 
should be drawn from the language of this 
amendment to section 402 that the provi
sions of the Act or the amendments it makes 
may otherwise apply retroactively to con
duct occurring before the date of enactment 
of this Act. Such retroactive application of 
the Act and its amendments is not intended; 
on the contrary, the intention of this amend
ment to section 402 is simply to honor a com
mitment to eliminate every shadow of a 
doubt as to any possibility of retroactive ap
plication to the case involving the Wards 
Cove Company. 

Not only would retroactive application of 
the Act and its amendments to conduct oc
curring before the date of enactment be con
trary to the language of section 402 and this 
amendment, but it would be extremely un
fair. For example, defendants in pending liti
gation should not be made subject to awards 
of money damages of a kind and an amount 
that they could not possibly have antici
pated prior to the time suit was brought 
against them. 

This interpretation of section 402 of the 
Act, and this amendment to section 402 of 
the Act, is confirmed by the Interpretive 
Memorandum (137 Cong. Rec. S 15472) (Octo
ber 30, 1991), submitted by Senator Dole and 
others, and the Interpretive Memorandum 
(137 Cong. Rec. S 15483) (October 30, 1991), 
submitted by Senator Danforth and others. 
Thus, it is not "up to the courts to deter
mine the extent to which the bill will apply 
to cases and claims that are pending on the 
date of enactment.", (137 Cong. Rec. S 15485) 
(Oct. 30, 1991). The language of section 402, 
and this amendment to section 402, is de
signed to make certain that the courts not 
apply the provisions of the Act or its amend
ments to conduct occurring before the date 
of enactment. 

Mr. MURKOWSKI. Mr. President, 
what we are doing is seeking a purely 
technical correction to address a draft
ing error. The Senator from Washing
ton referred to being the only one who 
ever worked in a cannery in Alaska. I 
would have to take issue with that. 

Mr. President, the history of this 
amendment is very clear. The amend
ment was not included in the bill in the 
middle of the night, so to speak, as 
some have indicated. I sent two "Dear 
Colleague" letters. I ask unanimous 
consent they and memoranda of law, be 
printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. MURKOWSKI. The first on July 

11, 1990, and the second October 15, 1991, 

the letters contained copies of the 
amendment and clearly outline my in
tentions. 

There was further discussion on the 
amendments on the Senate floor with 
Senator KENNEDY, on July 18, 1990, in 
relationship to last year's civil rights 
legislation, S. 2104. Senator STEVENS 
also spoke in favor of the amendment. 
The amendment was adopted on com
promise negotiation on Senate bill 
1745. The White House, Senator DAN
FORTH, and the managers of the bill, 
Senator HATCH and Senator KENNEDY, 
all agreed to the amendment. 

Mr. President, the amendment has 
merit. The reason the amendment was 
adopted was because of the merit. It 
addresses simply the issues of fairness. 
Retroactive application of a new stand
ard of law is unfair and perhaps uncon
stitutional. It is like Congress going 
back and changing the speed limit to 45 
miles an hour and going back and pros
ecuting everybody that drove 55 miles 
an hour last year. 

In eight separate court decisions, 
over a 20-year period, no court has ever 
found the company guilty of discrimi
nation. The case was tried and they 
were found innocent under the Griggs 
standard. It is unfair for Congress to 
change the rules at this time and apply 
the case to that that arose in 1971. 

Mr. President, the Senator from 
Washington has had ample opportunity 
to oppose the amendment over the last 
15 months, yet he chose to do nothing. 
The Senator from Washington was 
given notice of the amendment and the 
sponsor's intention through two sepa
rate "Dear Colleague" letters and de
bate on the Senator floor. Yet, again, 
he did nothing. The Senator from 
Washington had 4 days to offer amend
ments to strike provisions from the 
Danforth compromise. Yet, he did 
nothing. 

Mr. President, in conclusion, nothing 
less than the integrity of the Senate as 
a whole is at issue here. 

I thank the Chair and yield the re
mainder of my time. 

ExHIBIT! 
U.S. SENATE, 

Washington, DC, July 11, 1990. 
DEAR COLLEAGUE: During Senate consider

ation of S. 2104, the Civil Rights Act of 1990, 
I intend to offer an amendment that will in
ject a much needed element of fairness into 
the bill. 

As presently drafted, Section 15 of S. 2104 
would apply retroactively to all cases pend
ing on June 5, 1990, regardless of the age of 
the case. My amendment will limit the retro
active application of S. 2104 to disparate im
pact cases for which a complaint was filed 
after March 1, 1975. 

To the best of my knowledge, Wards Cove 
Packing v. Atonio is the only case that falls 
within this classification. Wards Cove Pack
ing, a substantial employer in Alaska, has 
spent 19 years and almost $2 million proving 
itself innocent of employment discrimina
tion. In six separate recorded decisions, no 
court has ever found Wards Cove guilty of 
discriminatory hiring practices. My amend-
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ment will prevent the needless relitigation 
of this case under the new standards pro
posed inS. 2104. 

While I support the goals and purposes of 
the Civil Rights Act of 1990, it is inherently 
unfair to subject Wards Cove to countless 
more years of litigation under the new rules 
that would be established under S. 2104. 
Twenty years of litigation is enough for one 
company-and the rules of the game should 
not be changed on anyone after they have re
peatedly proven themselves innocent of the 
underlying charge. 

My amendment is very limited in scope, 
and will provide a much needed element of 
fairness. If you have any questions, or wish 
to be added as a cosponsor of this amend
ment, please have your staff contact Blair 
Thomas at 4-9319. 

Sincerely, 
FRANK H. MURKOWSKI, 

U.S. Senator. 

U.S. SENATE, 
Washington, DC, October 15, 1991. 

DEAR COLLEAGUE: During Senate consider
ation of S. 1745, the Civil Rights Act of 1991, 
I intend to offer an amendment that will in
ject a much needed element of fairness into 
the bill. 

As presently drafted, Section 22 of S. 1745 
would apply retroactively to all cases pend
ing on the date of enactment, regardless of 
the age of the case. My amendment will 
limit the retroactive application of S. 1745 
with regard to disparate impact cases for 
which a complaint was filed before March 1, 
1975 and for which an initial decision was 
rendered after October 30, 1983. 

To the best of my knowledge, Wards Cove 
Packing v. Atonio is the only case that falls 
within this classification. Wards Cove Pack
ing a substantial employer in Alaska, has 
spent 20 years and S2 million proving itself 
innocent of employment discrimination. In 
eight separate decisions, no court has ever 
found Wards Cove guilty of discriminatory 
hiring practices. My amendment will prevent 
the needless relitigation of a case previously 
decided under the very same standard of law 
outlined in Griggs v. Duke Power Company 
that proponents of S. 1745 purport to restore. 

While I support the goals and purposes of 
the Civil Rights Act of 1991, it is inherently 
unfair to subject Wards Cove to countless 
more years of litigation under the new rules 
that would be established under S. 1745. 
Twenty years of litigation is enough for one 
company-and the rules of the game should 
not be changed on anyone after they have re
peatedly proven themselves innocent of the 
underlying charge. 

My amendment is very limited in scope, 
and will provide a much needed element of 
fairness. if you have any questions about 
this amendment please have your staff con
tact Blair Thomas at 4-6665. 

Sincerely, 
FRANK H. MURKOWSKI, 

U.S. Senator. 

MEMORANDUM-CASE LAW ON THE CONSTITU
TIONALITY OF RETROACTIVE LEGISLATION 

I. INTRODUCTION 
In Wards Cove Packing Co. v. Atonia, 109 S. 

Ct. 2115 (June 5, 1989) ("Wards Cove"), the Su
preme Court set out a number of procedural 
and substantive standards applicable to dis
crimination claims brought on a disparate 
impact theory. In so doing, the Court clari
fied the relative proof burdens to be borne by 
the parties in disparate impact suits. See id. 
at 2121-25. The Court also clarified certain 
substantive standards to be met by employ
ers attempting to defend ae-ainst such 

claims. See id. at 2125-27. The Court re
manded the case to the district court for fur
ther proceedings consistent with its opinion. 
See. id. at 2127. 

Congress' proposed amendments ("Act") to 
the Civil Rights Act of 1964 would reverse 
several of the procedural and substantive 
standards established by the Supreme Court 
in Wards Cove. See S. 2104, 101st Cong., 2d 
Sess. §§3 & 4 (1990); H.R. 4000, 101st Cong., 2d 
Sess. §§ 3 & 4 (1990). The Act's new standards 
would apply to all proceedings pending on or 
commenced after June 5, 1989, the date of the 
Wards Cove. decision. See S. 2104 at § 15 (a)(l); 
H.R. 4000 at § 15(a)(1). The Act also would re
quire the courts to vacate any orders entered 
Between June 5, 1989 and the date of the 
Act's enactment if either party affected by 
the order were to request such relief within 
one year of the Act's passage. See S. 2104 at 
§ 15(b); H.R. 4000 at§ 15(b). 

Litigants affected by the Act's retroactive 
application would include: (1) litigants, in
cluding Wards Cove Packing Co. and Castle 
& Cooke, Inc., with cases pending on remand 
form the Supreme Court or the appellate 
courts at the time of the Act's passage; (2) 
litigants with cases that were pending on 
June 5, 1989 but that reached final judgment 
prior to the Act's passage; and (3) litigants 
that adopted hiring or promotion practices 
prior to the Act's passage but within the rel
evant statute-of-limitations period (and pos
sibly even before June 5, 1989). This memo
randum evaluates the current retroactivity 
case law that these three groups of litigants 
might bring to bear in a challenge to the 
constitutionality of the Act. 

II. SUMMARY OF DISCUSSION 
Litigants could challenge the constitu

tionality of the Act's retroactive application 
on three different grounds. They could argue 
(1) that the Act violates the Constitution's 
separation of powers principles; (2) that the 
Act violates the Due Process Clause of the 
Fifth Amendment; or (3) that the Act vio
lates the Constitution's proscription against 
bills of attainder. Although all three argu
ments find some support in current case law, 
it appears that only claims based on separa
tion of powers or due process principles 
would have any real chance of persuading a 
court to strike down the Act. In addition, 
only the first two groups of litigants-liti
gants with cases pending on remand from the 
Supreme Court or the appellate courts, and 
litigants with cases that were pending on 
June 5, 1989 but that reached final judgment 
prior to the Act's passage-have particularly 
inviting claims-at least based on current 
case law. 

Both groups of litigants could argue that 
the Act violates the separation of powers 
doctrine. Litigants with cases pending on re
mand could argue that the Act's requirement 
that the lower courts follow its instructions 
rather than the Supreme Court's or the ap
pellate courts' remand instructions uncon
stitutionally interferes with the judicial de
cisionmaking process. Moreover, both groups 
could argue that the Act's reversal of the Su
preme Court's decision in Wards Cove and va
cation of final judgments rendered by the 
lower courts in light of that decision is an 
unconstitutional modification of judicial de
cisions by the legislative branch. Neither ar
gument finds definitive support in the case 
law. But, because the separation of powers 
doctrine is relatively undeveloped in this 
area, the courts may be receptive to well
reasoned challenges to the Act on separation 
of powers grounds. 

Both groups of litigants also could chal
lenge the Act's retroactivity under the 
"vested rig-hts" doctrine of the Due Process 

Clause. Litigants with cases that reach final 
judgment prior to the Act's passage could 
bring claims, fairly grounded in the case law, 
that the Act unconstitutionally deprives 
them of their vested rights in final judicial 
judgments. Litigants with cases on remand 
similarly could argue that the Act deprives 
them of their vested rights in the applicable 
standards decided by the Supreme Court or 
appellate courts prior to remand. The latter 
claim would be an extension of current case 
law, however, and thus would lack persua
sive weight unless it could be supported by 
strong theoretical underpinnings. 

All other challenges to the Act's retro
activity would find less support in current 
case law. The courts are reluctant to rely on 
the Due Process Clause to strike down retro
active civil legislation that does not threat
en vested rights. The courts are even more 
reluctant to rely on the Bill of Attainder 
Clause to invalidate any type of legislation. 
Of the two kinds of claims, however, the due 
process claim is clearly the stronger one in 
terms of current case law. 

In all events, a court would be reluctant to 
strike down the Act on any grounds that 
were not supported by a coherent underlying 
theoretical rationale; indeed, since the in
validation of this Act would undoubtedly re
quire Supreme Court approval, a theoretical 
rationale for the decision is ultimately much 
more important than doctrinal support. Al
though we have identified potentially power
ful challenges to the Act on particular sepa
ration of powers and due process theories, we 
are concerned that the strength of these 
theories is not self-evident from the cases 
discussing retroactive legislation. Instead, 
because the courts generally uphold retro
active statues, they usually mention poten
tial limitations on this retroactivity in pass
ing, if at all. The cases thus do not provide 
the requisite theoretical framework for liti
gants wishing to have the Court strike down 
retroactive legislation such as the Act. 

Accordingly, a litigant challenging the Act 
would have to look beyond the retroactivity 
case law to develop a persuasive separation 
of powers or due process argument. Armed 
with an underlying theory, a litigant would 
be far more likely to convince courts at 
every level of review, including the Supreme 
Court, to strike down the Act's retroactive 
application. 

III. DISCUSSION 
A. Separation of Powers 

Litigants with cases pending on remand 
from the Supreme Court at the time of the 
Act's passage and litigants with cases that 
were pending as of June 5, 1989 but that 
reached final judgments prior to the Act's 
passage have substantial case law support 
for an argument that the Act's retroactive 
application to their cases would violate sepa
ration of powers principles. The Constitution 
states that "[t)he judicial Power of the Unit
ed States, shall be vested in one Supreme 
Court, and in such inferior Courts as the 
Congress may from time to time ordain and 
establish." U.S. Const. art. m, §1. Inherent 
in the judicial power is the right to decide 
cases and controversies free from domina
tion by other branches of government. See 
U.S. Const. art. Ill, §2; Northern Pipeline 
Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 
50, 58 (1982). Judicial independence is thus a 
core separation of powers concept. See id. 

The Act's application to all cases pending 
on June 5, 1989 arguably contravenes the 
Constitution's requirement of judicial inde
pendence in at least two ways: First, because 
the Act requires lower courts to try cases on 
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remand from the Supreme Court or appellate 
courts under the Act's rather than under the 
courts' standards, it may constitute an im
permissible legislative intrusion into the ju
dicial decisionmaking process in those par
ticular cases (hereinafter "the interference 
rationale"); second, because the Act at
tempts to reverse the Supreme Court's deci
sion in Wards Cove (and thus, by implication, 
cases remanded in light of Wards Cove) and 
to reopen lower courts' judgments rendered 
in accordance with Wards Cove's standards, 
the Act may constitute an impermissible 
legislative modification of final judicial de
cisions (hereinafter "the finality rationale"). 
Although the case law does not ensure that 
a court would strike down the Act under ei
ther rationale, the case law does provide 
some support for such a result. 

Only two Supreme Court decisions analyze, 
to any significant extent, the constitutional
ity of retractive legislation under separation 
of powers principles. In the earlier case, 
United States v. Klein, 80 U.S. (13 Wall.) 128 
(1871), the Court struck down a retroactive 
congressional enactment primarily on the 
basis of the interference rationale. In the 
more recent case, United States v. Sioux Na
tion of Indians, 448 U.S. 371 (1980), the Court 
upheld retroactive legislation despite its po
tential constitutional infirmity under both 
the finality and fnterference rationales. A 
court thus would have to extrapolate and 
reconcile principles from both cases in deter
mining whether the Act unconstitutionally 
infringes on judicial independence. 

1. Interference Rationale 
In United States v. Klein, 80 U.S. (13 Wall.) 

128, the Supreme Court struck down legisla
tion because it unconstitutionally interfered 
with the judicial function. In so doing, the 
Court recited a litany of reasons why the 
congressional interference may have been 
unlawful without ever identifying the rea
sons that were critical to its final holding. 
Thus, the case is open to a number of inter
pretations, some of which may be helpful to 
litigants attacking the Act. 

In Klein, plaintiff, the administrator for a 
deceased owner of property sold by govern
ment agents during the Civil War, sued to re
cover the sale proceeds under legislation ac
cording this right of recovery to property 
owners who could prove their loyalty-i.e., 
that they "ha[d] never given any aid or com
fort to the [Civil War] rebellion" (id. at 131). 
Although decedent had, in fact, "given aid 
and comfort" (id. at 132) to the rebellion, he 
had subsequently received a presidential par
don for his disloyalty. Relying on a prior Su
preme Court opinion holding that one who, 
like the decedent, had received a presidential 
pardon must be treated as loyal, the Court of 
Claims awarded recovery to the plaintiff. 

The United States appealed from the judg
ment. While the case was pending in the Su
preme Court, Congress passed an Act provid
ing generally (1) that no pardon should be 
admissible as proof of loyalty; (2) that ac
ceptance of a pardon, without written pro
test or disclaimer, reciting that the claim
ant took part in or supported the rebellion, 
should be conclusive evidence of the claim
ant's disloyalty; and (3) that the Court of 
Claims and the Supreme Court must dismiss 
for want of jurisdiction any pending claims 
based on a pardon. See id. at 133-34. The Su
preme Court struck down the legislation on 
the ground that it violated the separation of 
powers doctrine. See id. at 147-148. 

Klein arguably stands for a number of nar
row legal propositions that may not be help
ful to litigants challenging the Act. First, as 
the Supreme Court has noted, the legislation 

in Klein may have been held unconstitu
tional on the ground that it "impair[ed] the 
effect of a pardon, and thus infring[ed] the 
constitutional power of the Executive." Unit
ed States v. Sioux Nation of Indians, 448 U.S. 
at 404-405. Second, the legislation in Klein 
may have been held unconstitutional on the 
ground that, by mandating that no pardon 
should be proof of loyalty, the legislation re
quired the courts to decide cases with an 
"unconstitutional rule of decision." 1 The 
legislation also may have been held uncon
stitutional on the ground that it represented 
an attempt by Congress-a party to the law
suit-to determine the outcome in a particu
lar case in its own favor.2 Finally, the legis
lation may have been held unconstitutional 
on the ground that it prescribed an "out
come-determinative" rule-i.e., a rule of de
cision that would determine the outcome in 
particular cases.s 

Litigants probably could not convince a 
court to strike down the Act on the basis of 
these propositions. The Act does not require 
the lower courts to reach an unconstitu
tional result per se. Nor does the Act overtly 
require the lower courts to decide cases in 
accordance with an unconstitutional rule of 
decision.4 The Act does not literally ·pre
scribe the outcome of any case in favor of 
the government. Finally, the Act does not 
appear to be "outcome determinative" in 
any particular case.6 

Although a number of courts, including the 
Supreme Court, appear to have limited 
Klein's holding to one or more of the above 
propositions,6 language in and principles un
derlying the Klein decision suggest that the 
opinion may sweep more broadly. In parts of 
the decision, the Court appears to recognize 
the constitutional right of a successful liti
gant to retain the judgment of a federal con
stitutional court as long as that judgment 
was not erroneous when entered.7 At another 
point in the opinion, the Court appears to 
view the legislation as an unconstitutional 
interference with the judicial fact-finding 
process.8 Both propositions, taken literally 
and in isolation, may not withstand judicial 
scrutiny.9 But the Court's sprinkling of such 
broad language throughout the opinion sug
gests that the Court did not intend that its 
holding be read restrictively. 

Although the Court could have limited the 
holding in Klein to a number of narrow legal 
principles, it chose not to do so. The Klein 
Court arguably did not select any particular 
rationale that was critical to its decision be
cause it chose to focus on a broader evil
Congress' intentional interference with the 
decisionmaking process and outcome in a 
particular case or set of cases.1o 

Litigants with cases on remand thus could 
ask a court to apply the broad principle un
derlying Klein-that Congress cannot focus 
legislation on the decisionmaking process or 
outcome in any particular case or set of 
cases-to the Act's intentional assault on 
Wards Cove. Under Klein's broad holding, a 
court might find that the Act's explicit sub
stitution of its instructions for the Supreme 
Court's or an appellate court's remand in
structions to the lower courts unconsti
tutionally interferes with the judicial deci
sionmaking process in two respects: (1) it de
prives the Supreme Court and appellate 
courts of the right to dictate binding in
structions to the lower courts; and (2) it de
prives lower courts of the right to decide 
cases under the standards mandated by their 
reviewing courts. 

Footnotes at end of article. 

This finding would not require that the 
"binding instructions" be "outcome deter
minative," as suggested by some of Klein's 
narrower language (see discussion, supra pp. 
10-11). Instead, under this broad reading of 
Klein, a court could find that the legisla
ture's substitution of any type of decisional 
or evidentiary rules that contradicted there
viewing courts' remand instructions con
stituted an unconstitutional interference 
with the judicial function. 

A court could also take a more intermedi
ate stand on the proper interpretation of 
Klein. Rather than interpreting Klein to 
mean that the legislature can never alter a 
court's remand instructions, a court might 
hold that the legislature can change these 
instructions only if the change is procedural. 
This holding would not only preclude Con
gress from substituting its own "outcome de
terminative" rules for the courts' remand in
structions, it also would prevent Congress 
from substituting substantive rules of deci
sion-i.e., rules such as the standard for busi
ness necessity in the Act-for the courts' 
substantive standards in individual cases (see 
discussion, infra pp. 4~). Notably, this pro
cedural!substantive distinction does find 
some support in the separation of powers 
cases, although not necessarily in the con
text of the interference rationale.u 

2. Finality Rationale 
Litigants with cases pending on remand at 

the time of the Act's enactment and liti
gants with cases that proceed to final judg
ment prior to the Act's passage also could 
bring a separation of powers argument under 
a finality rationale. Although the arguments 
would differ slightly for both groups, both 
could bring claims grounded in Supreme 
Court and lower court precedent. 

In United States v. O'Grady, 89 U.S. (13 
Wall.) 641, 647 (1874), the Court noted that "it 
is quite clear that Congress cannot subject 
the judgments of the Supreme Court to the 
re-examination and revision of any other tri
bunal or any other department of the gov
ernment." Cf. Cerro Metal Prod. v. Marshall, 
467 F. Supp. 869, 877 (E.D. Pa. 1979), aff'd, 620 
F .2d 964 (3d Cir. 1980) (refusing to allow the 
Secretary of Labor to be a reviser of Su
preme Court doctrine). The Court further 
held that the same rule applies to final judg
ments of the lower courts. See id. at 648; ct. 
Cerro Metal Prod. v. Marshall, 464 F. Supp. at 
878 ("the separation of powers principles 
which preclude Congress, or the executive, 
from overruling judgments of the Supreme 
Court have equal applicability for the judg
ments of the lowliest of Article ill 
courts"). 12 

The Court's more recent decision in United 
States v. Sioux Nation of Indians, 448 U.S. 371, 
however, casts some doubt on the persuasive
ness of the finality rationale. In that case, 
the Court upheld a statute that waived the 
res judicata effect of a prior judicial decision 
rendered in favor of the United States gov
ernment.13 More specifically, the statute, 
which Congress passed in 1978, directed the 
Court of Claims (1) to grant a forum for a 
Fifth Amendment takings claim brought by 
the Sioux Indians; 14 (2) to give no authori
tative weight to its 1942 decision in the gov
ernment's favor on the same claim; and (3) to 
disregard its 1975 decision that the 1942 deci
sion precluded any reexamination of the 
takings claim. See id. at 391. The Supreme 
Court upheld the statute as consistent with 
separation of powers principles. 

The Court offered two reasons why the 
statute did not unconstitutionally disturb 

Footnotes at end of article 
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the finality of the Court of Claims' 1942 and 
1975 judicial decrees.15 The Court first em
phasized that, by passing the legislation at 
issue, Congress was essentially waiving its 
own rights; as a defendant, the Court noted, 
Congress had every right to waive its res ju
dicata defense in a new claim brought by the 
Sioux Indians. See id. at 398 (quoting Nock v. 
United States, 2 Ct. Cl. 451, 457-58 (1867) ("Con
gress are here to all intents and purposes the 
defendants")). The court also pointed out 
that the statute did not disturb the finality 
of the Court of Claims' prior judgments, but 
instead "impos[ed] on the Government a new 
obligation where there had been none be
fore" ("id. at 401, (quoting Pope v. United 
States, 323 U.S. at 9-10). The Court thus con
cluded that "Congress had not •reversed' the 
Court of Claims" (id. at 407), because, "(a]s 
Congress explicitly recognized, it only was 
providing a forum so that a new judicial re
view of the [takings) claim could take place 
(id.)." 16 

Sioux Nation, on its facts, would not con
trol a litigant's challenge to the Act. A liti
gant could argue persuasively that a case in
volving the government's right to waive its 
own res judicata defense has nothing to do 
with lawsuits between private parties. Thus, 
a litigant could contend that, notwithstand
ing Sioux Nation, both the Supreme Court's 
decision in Wards Cove and final lower court 
judgments remain protected under the final
ity rationale. 

Moreover, a liti_::ant could argue that, even 
if Sioux Nation applies to private cases, the 
decision buttresses rather than undermines 
the finality rationale. First, a litigant could 
point to the majority opinion's repeated 
protestations that the decision did not dis
turb the finality of the Court of Claims' 
prior decrees as compelling evidence of the 
finality rationale's continued vitality. Sec
ond, litigants could point to Justice 
Rehnquist's dissenting opinion, in which he 
stated that: "[a]lthough the Court refrains 
from so boldly characterizing its action, it is 
obvious from these facts that Congress has 
reviewed the decisions of the Court of 
Claims, set aside the judgment that no tak
ing of the Black Hills occurred, set aside the 
judgment that there is no cognizable reason 
for relitigating this claim, and ordered a new 
trial. I am convinced that this is nothing 
other than an exercise of judicial power re
served to Art. m courts that may not be per
formed by the Legislative Branch under its 
Art. I authority. /d. at 427 (Rehnquist, J., 
dissenting)." 
Thus, litigants could conclude that, al
though the Justices in Sioux Nation disagreed 
about the constitutionality of Congress' ac
tions in that case, they were in fundamental 
agreement that Congress cannot constitu
tionally reverse a final judicial judgment. 

The Supreme Court's "new obligation" 
language in Sioux Nation, however, could im
pede litigants' challenges to the Act. A court 
could extrapolate from the analysis in that 
case and conclude that the Act neither un
constitutionally reverses the Supreme 
Court's decision in Wards Cove and like cases 
nor unconstitutionally reopens judgments 
rendered in the lower courts. Instead, a court 
might reason that the Act merely directs the 
lower courts to try their cases on remand or 
to reopen their judgments in light of "new 
obligations" established by Congress. Taken 
to its logical extreme, therefore, the "new 
obligation" theory would render the finality 
rationale moribund. 

The reasoning in one lower court case, if 
applied by other courts, also would set back 
challenges to the Act's retroactivity. In 

Banco Nacional de Cuba v. Farr, 383 F.2d 166, 
the district court applied a newly-enacted 
statute to a case on remand form the Su
preme Court notwithstanding that the stat
ute directly contradicted the Supreme 
Court's remand instructions. The Supreme 
Court had held that the act of state doctrine 
applied to that case (which concerned the 
Cuban government's expropriation of sugar 
from a United States corporation) and thus 
prevented the Lower courts from examining 
the acts of the Cuban government under 
international law. While the case was on re
mand, Congress passed the Hickenlooper 
Amendment, which required the courts to 
presume that the act of state doctrine did 
not apply to cases involving confiscations by 
foreign states. The district court applied the 
Hickenlooper Amendment's presumption to 
the pending case.17 

The Second Cirr.ui t agreed with the dis
trict court that the Hickenlooper Amend
ment applied to the case on remand and that 
that application did not violate the separa
tion of powers doctrine.1a In so concluding, 
the Second Circuit appeared to find it criti
cal that the Supreme Court had not based its 
decision that the act of state doctrine ap
plied to that case on an absolute constitu
tional requirement. Rather, the Second Cir
cuit noted, "the Court must have exercised 
its discretion ... to choose from among a 
number of constitutionally permissible al
ternative rules" (id. at 181). Therefore, the 
court concluded, "the political branches of 
our national government should be able to 
modify the Court's decision, choosing an
other constitutionally permissible alter
native" (id.). 

Banco Nacional de Cuba is the only case 
that we have found that discusses a lower 
court's choice between applying the Supreme 
Court's remand instructions or subsequently 
passed congressional legislation to the case 
pending before it. The case is damaging to 
litigants' challenges to the Act, in that it 
suggests that Congress can modify a Su
preme Court or appellate court decision's 
binding effect on a lower court as long as 
that decision is not constitutionally based. 
Cf. Resident Advisory Board v. Rizzo, 463 F. 
Supp. 694, 700 (E.D. Pa.) aff'd, 595 F.2d 1211 (3d 
Cir.), cert. denied, 442 U.S. 947 (1979) ("It is be
yond question that legislation action cannot 
negate a Constitutionally based judicial de
cision"). The decision is also unique, how
ever, because the act of state doctrine is a 
doctrine that limits judicial power. Thus, a 
decision by another branch to remove the 
doctrine's applicability actually enhances 
rather than diminishes judicial power, More
over, as the Second Circuit noted, the neces
sity for the act of state doctrine "is admit
tedly more within the competence of the po
litical branches of the Government than the 
competence of the Court" (Banco Nacional de 
Cuba v. Farr, 383 F.2d at 181.) Thus, litigants 
wielding a strong separation of powers argu
ment could possibly overcome whatever per
suasive weight Banco de Cuba might have. 

3. Summary of Separation of Powers Issues 
In sum, litigants with cases pending on re

mand and litigants with cases that have 
reached final judgment at the time of the 
Act's passage may be able to develop a 
strong separation of powers attack on the 
Act. Litigants could take advantage of the 
Klein Court's decision to challenge the Act's 
substitution of its instructions for the Su
preme Court's or appellate courts' remand 
instructions under an interference rationale. 
Likewise, litigants could challenge the Act's 
retroactivity on principles underlying the fi
nality rationale. In so doing, litigants would 

have to convince a court that the "new obli
gation" language in the Supreme Court's de
cision in Sioux Nation should not apply to 
cases between private parties. Finally, liti
gants might argue that the strength of the 
"interference" and "finality" rationales for 
invalidating retroactive legislation varies 
according to whether the retroactive statute 
at issue is procedural or substantive legisla
tion; this argument would allow litigants to 
distinguish some of the cases arguably un
dermining the interference and finality ra
tionales from the Act because the cases im
plicate only procedural or remedial rights. 

Notably, the case law neither definitively 
supports nor precludes arguments under ei
ther the interference or finality rationale. 
Courts often cite Klein for narrow propo
sitions. They do-so, however, in an appar
ently superficial and haphazard manner. 
Similarly, cases usually mention principles 
underlying the finality rationale only to 
demonstrate that the legislation at issue 
does not violate basic finality principles. 
Even the majority opinion in Sioux Nation 
failed to identify critical "finality" prin
ciples that might render retroactive legisla
tion unconstitutional. 

Of course, courts would not strike down 
congressional legislation on the basis of a 
smattering of constitutional objections to 
the statute's retroactivity that were not 
linked by any unifying theory. Thus, liti
gants could not take advantage of the uncer
tainty in the separation of powers cases un
less they could successfully develop a coher
ent theoretical framework that reconciled 
the current case law with their constitu
tional attacks on the Act. 

B. Due Process 
Litigants also could argue that the Act's 

retroactive application violates their con
stitutional rights under the Due Process 
Clause.1e They could claim that the Act im
pinges on Fifth Amendment property rights 
(1) by disturbing litigants' "vested rights" in 
final judgments rendered under the Wards 
Cove standards; (2) by declaring unlawful cer
tain business practices that were perfectly 
lawful when adopted; and (3) by depriving 
litigants of the right to try their cases under 
the evidentiary rules in effect at the com
mencement of their lawsuits. Although all 
three theories are plausible, only the first 
two theories find much support in the case 
law. Of those two theories, the "vested 
rights" doctrine appears to provide the most 
promising legal and theoretical basis for in
validating the Act on due process grounds.20 

1. Vested Rights Doctrine 
The vested rights doctrine protects final 

judicial judgments from legislative intru
sion. Accordingly, litigants with cases that 
were pending as of June 5, 1989 but that pro
ceeded to final judgment prior to the Act's 
enactment m·ay be able to convince a court 
that the doctrine prevents the Act from con
stitutionally reopening these judgments. A 
second group of litigants, including Wards 
Cove Packing Co. and Castle & Cooke, Inc., 
and other litigants with cases pending on re
mand from the Supreme Court or other ap
pellate courts, similarly might rely on the 
vested rights doctrine to challenge the Act's 
retroactive application. The second group's 
challenge, however, would be an expansion of 
the current case law discussing the doctrine 
and thus would be less likely to be accepted 
by the courts. 

The Supreme Court has long held that the 
vested rights doctrine generally prevents 
retroactive legislation from disturbing final 
adjudications.21 At least two constitu-
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tionally-based rationales exist for the 
Court's maintenance of the doctrine: First, 
the doctrine recognizes that a final judgment 
fixes property rights, which a legislature has 
no more power to alter than any other prop
erty right (see Georgia Ass'n of Retarded Citi
zens v. McDaniel, 855 F.2d 805, 810 (11th Cir. 
1988), cert. denied, 109 S. Ct. 2431 (1989) (citing 
Tonya K. v. Chicago Board of Education, 847 
F.2d 1243, 1247 (7th Cir. 1988))); and second, 
the doctrine protects judicial action from su
perior legislative review, consistent with the 
Constitution's separation of powers con
cerns. See id. (citing Daylo v. Administrator of 
Veterans' Affairs, 501 F.2d 811, 816 (D.C. Cir. 
1977)).22 

The courts of appeals have recently as
sessed the doctrine's continued applicability 
to retroactive legislation.23 In Georgia Ass'n 
of Retarded Citizens v. McDaniel, 855 F.2d 805, 
for example, the Eleventh Circuit refUsed to 
apply a statute retroactively to disrupt a 
final, unappealed district court judgment. In 
that case, the district court, relying on a 
June 4, 1984 Supreme Court opinion, refUsed 
to grant a prevailing plaintifrs motion for 
attorneys' fees under the Education of the 
Handicapped Act ("EHA"). Congress there
after passed amendments to the Act 
("Amendments") making those fees avail
able in all cases pending on or after June 4, 
1984. The Eleventh Circuit declined to grant 
the plaintifrs new motion for fees after the 
Amendment's passage, however, holding that 
"the class of cases 'pending' on July 4, 1984 
does not include a case in which a final judg
ment as to attorney's fees was rendered and 
became unappealable before [the statute's 
enactment]." I d. at 809; cf. Daylo v. Adminis
trator of Veterans' Affairs, 501 F.2d at 823 (re
fUsing to construe an amendment passed in 
1970 that explicitly applied to matters aris
ing on or after 1940 to void a final judgment 
rendered prior to the amendment's passage). 

An opinion of the United States District 
Court for the District of Columbia and a 
number of appellate decisions, however, cast 
doubt on the principle that litigants armed 
with final adjudications are protected 
against future legislative intervention. In 
Capello v. D.C. Board of Education, 669 F. 
Supp. 14, the district court considered the 
same Amendments to the EHA that were at 
issue in Georgia Ass'n of Retarded Citizens v. 
McDaniel. Prior to the Amendments' pas
sage, the United States Court of Appeals for 
the District of Columbia Circuit had vacated 
a fee award granted by the district court. 
The district court reinstated its decision 
after the Amendments went into effect, how
ever, explaining that "[d]ecisions which re
lieve the government from paying fees are 
not affirmative judgments which constitute 
benefits protected by the Due Process 
Clause." Id. at 19 (emphasis in original); c/. 
Max M. v. New Trier High School, Dist. 203, 859 
F.2d 1297, 1299 (7th Cir. 1988) (allowing plain
tiffs' new motion for fees after amendments' 
passage because the court had previously 
"stepp[ed] past the issue in silence"); Tonya 
K. v. Board of Education, 847 F.2d at 1248 
(holding that, although plaintiffs had with
drawn their request for fees under a consent 
decree entered into in order to settle an ac
tion under the EHA, the district court prop
erly reactivated their request after Congress 
passed the Amendments). 

The conflicting lower court decisions dem
onstrate that the courts do not always ac
cord great deference to the vested rights doc
trine. Much of the doctrine's continued vital
ity, moreover, may depend on the reach of 
the Supreme Court's decision in United States 
v. Sioux Nation of Indians, 448 U.S. 371. 

If Sioux Nation stands for the narrow propo
sition that Congress may waive the govern
ment's right to raise as a litigation defense 
the preclusive effect of a prior judgment in 
the government's favor (see Georgia Ass'n of 
Retarded Citizens v. McDaniel, 855 F.2d at 811-
12), then the opinion would have little bear
ing on the vested rights of private parties af
fected by the Act.24 If, however, Sioux Nation 
stands for the broad proposition that Con
gress can compel a court to reconsider its 
prior judgment in any type of case (c/. Tonya 
K . v. Chicago Board of Education, 847 F.2d at 
1247), then the opinion may severely curtail 
the ability of litigants to challenge the Act 
under the vested rights doctrine.25 Under 
this latter scenario, a court might justify 
Congress' wholesale reopening of past judg
ments rendered in accordance with the 
standards set out in Wards Cove on the basis 
that the Act does not disturb a vested right, 
but instead merely tells the courts to recon
sider their past decisions in light of the 
newly-enacted substantive and procedural 
rights. 

Because Sioux Nation and Capello can be 
limited to their distinctive facts, however, 
litigants with cases that reach final judg
ment prior to the Act's passage should wield 
a strong "vested rights" attack on the Act's 
retroactivity. The enormous number of Su
preme Court decisions endorsing the "vested 
rights" doctrine-and that would implicitly 
be overruled by a contrary result--certainly 
reinforces this prospect. The more interest
ing question, therefore, is whether litigants 
with cases on remand from the Supreme 
Court can also claim the protection of the 
vested rights doctrine. 

This second group of litigants would argue 
that the Supreme Court's holding in Wards 
Cove (and other cases remanded from either 
the Supreme Court or the appellate courts in 
light of Wards Cove) is the equivalent of a 
"final judgment" with respect to certain is
sues-merely, the substantive and procedural 
standards that the Act purports to reverse. 
Cf. Nabors v. Manglona, ~29 F .2d 902, 906 n.5 
(9th Cir. 1987) (noting that a judgment is not 
final for purposes of applying statutes retro
actively until the appellate process has been 
exhausted); In re Lara, 731 F.2d 1455, 1459 n.5 
(9th Cir. 1984) (same). The litigants thus 
would contend that they have a vested right 
in the Supreme Court's or appellate courts' 
disposition of those standards that cannot be 
disrupted by legislative fiat. 

The courts do not appear to have applied 
the vested rights doctrine to final partial 
judgments (or final decisions of law compos
ing parts of the final judgments). The second 
group of litigants therefore would have to 
look to other areas of the law to buttress 
their theory. 

They first could have to argue that, as a 
practical and legal matter, courts can render 
judgments in parts. Litigants could point to 
Tonya K. v. Chicago Board of Education , 847 
F.2d 1243, and Max M. v. New Trier High 
School, Dist. 203, 859 F.2d 1297, as examples 
where courts entered the substantive judg
ments at one time, but then determined the 
attorney's fee issue in the case at a later 
date. They also could point to the law of the 
case doctrine, which provides that a final de
cision of law (as opposed to an entire judg
ment) by a federal appellate court estab
lishes the law binding further action in the 
litigation by another body subject to its au
thority. See City of Cleveland, v. FPC, 561 F.2d 
344, 346 (D.C. Cir. 1977). Finally, litigants 
could contend that, because the failure to 

Footnotes a.t end of article 

appeal an aspect of an adverse judgment ren
ders the judgment final in that aspect, an ap
peal on that aspect arguably becomes final 
on that aspect when ruled on by the highest 
available appellate court; indeed, litigants 
could look to the "collateral order" doctrine 
and similar rules concerning judgments and 
appealability to further support a "vested 
rights" claim. 

Of course, in looking to these other areas, 
litigants could try to extrapolate from sepa
ration of powers "finality" principles to 
demonstrate why their expectations in the 
Supreme Court's or highest available appel
late court's "final" decision should have the 
status of a vested right. The strength of this 
argument, therefore, may depend on the vi
tality of the finality rationale in the separa
tion of powers context. In all events, the ul
timate resolution of this line of argument re
quires further research and inquiry. 

2. Traditional Due Process Analysis 
Litigants also might argue that the Act is 

unconstitutional because it renders unlawful 
past acts that were lawful when performed. 
Specifically, the Act declares unlawful busi
ness practices with a disparate impact that 
"serve[], in a significant way, the legitimate 
employment goals of the employer" (109 S. 
Ct. at 2125-26) (hereinafter "significant busi
ness practices"), as required by Wards Cove, 
but that are not "essential to effective job 
performance" (S. 2104 at §§3(o) & 4(k); H.R. 
4000 at §§3(o) & 4(k)) (hereinafter "non-essen
tial business practices"), as required by the 
Act. The Act also declares unlawful a non-es
sential business practice that "contribute[s] 
to the disparate impact" caused by a group 
of employment practices even if the individ
ual practice does not itself have a disparate 
impact. SeeS. 2104 at §4(k)(1)(B); H.R. 4000 at 
§4(k)(1)(B). Unfortunately, although the Act 
thus arguably upsets reasonable (even if not 
settled) expectations based on Wards Cove or 
prior Supreme Court precedents, a court 
might well be reluctant to invalidate the 
legislation under the Due Process Clause.218 

a. General Standards 
The Supreme Court's opinion in Usery v. 

Turner Elkhorn Mining Co., 428 U.S. 1 (1976), 
establishes the framework for evaluating the 
constitutionality of retroactive civil legisla
tion under the Due Process Clause. In that 
case, the Supreme Court rejected a constitu
tional challenge to the Federal Coal Mine 
Health and Safety Act of 1969, which re
quired coal mine operators to compensate 
former employees disabled by pneu
mocoD~ osis even though those employees had 
termin~~oted their work in the industry before 
the statute's enactment. In upholding the 
legislation, the Court first emphasized that 
"legislative Acts adjusting the burdens and 
benefits of economic life come to the Court 
with a presumption of constitutionality 
. . . . [T]he burden is on one complaining of 
a due process violation to establish that the 
legislature has acted in an arbitrary and ir
rational way." Id. at 15. The Court further 
noted that retroactive civil "legislation ... 
is not unlawful solely because it upsets oth
erwise settled expectations. This is true even 
though the effect of the legislation is to im
pose a new duty or liability based on past 
acts." I d. at 16 (citations omitted). After ex
plaining that "[i]t does not follow ... that 
what Congress can legislate prospectively it 
can legislate retrospectively (id. at 16)," the 
Court upheld the statute as "a rational 
measure to spread the costs of the employ
ees' disabilities to those who have profited 
from the fruits of their labor-the operators 
and the coal consumers" (id. at 18). 
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The Supreme Court elaborated on the 

"strong deference accorded legislation in the 
field of national economic policy" in PBGC 
v. R.A. Gray & Co., 467 U.S. 717, 729 (1982). 
There, the Court upheld the Multiemployer 
Pension Plan Amendments Act of 1980 
(IMPPAA), which retroactively applied its 
new withdrawal liability provisions to em
ployers who withdrew from multiemployer 
pension plans in the five month period pre
ceding the statute's enactment. Consistent 
with its prior opinion in Turner Elkhorn, the 
Court first noted that, if "the retroactive ap
plication of a statute is supported by a le
gitimate legislative purpose furthered by ra
tional means, [then] judgments about the 
wisdom of such legislation remain within the 
exclusive province of the legislative and ex
ecutive branches." Id. at 729. The Court then 
clarified its statement in Turner Elkhorn 
that "retroactive legislation [has] to meet a 
burden not met by legislation that as only 
future effects" (id. at 730 (quoting Usery v. 
Turner Elkhorn Mining Co., 428 U.S. at 16)), 
explaining that "that burden is met simply 
by showing that the retroactive application 
of the legislation is itself justified by a ra
tional legislative purpose" (id.).27 The Court 
concluded that Congress' "retroactive appli
cation of the statute to prevent employers 
from withdrawing while Congress debated 
necessary revisions in the statute" was 
"eminently rational." I d. at 730-31. 

The Court's analyses in Turner Elkhorn and 
PBGV v. R. A. Gray & Co. represented a sig
nificant departure from the court's analysis 
of retroactive legislation in Railroad Retire
ment Board v. Alton Railroad Co., 295 U.S. 330 
(1935). In the latter case, the Court declared 
to be unconstitutional a statute that re
quired employers to finance pensions for all 
former employees who worked for the em
ployer in the year before the statute's enact
ment. In striking down the statute, the 
Court emphasized that: "[t]he statute would 
take from the railroads' future earnings 
amounts to be paid for services fully com
pensated when rendered in accordance with 
contract, with no thought on the part of ei
ther employer or employee that further sums 
must be provided by the carrier." Id. at 349. 

Despite its seemingly inconsistent analy
ses, however, the Court carefully distin
guished Alton on its facts in both Turner Elk
horn (428 U.S. at 19) and PBGC v. R. A. Gray 
& Co. (467 U.S. at 733-34). Thus, although 
lower courts have suggested that current 
retroactivity analysis renders Alton close to 
a dead letter (see, e.g., A-T-0 v. PBGC, 634 
F.2d 1013, 1025 n. 13 (6th Cir. 1980); S & M Pav
ing, Inc. v. Construction Laborers Pension 
Trust, 539 F. Supp. 867, 874-75 (C.D. Cal. 1982); 
PBGC v. Ouimet Corp., 470 F. Supp. 945, 955 (D. 
Mass. 1979), aff'd, 630 F.2d 4 (1st Clr. 1980), 
cert. denied, 450 U.S. 914 (1981)), Alton remains 
good law until overruled by the Supreme 
Court. 

A third recent Supreme Court case, United 
States v. Sperry Corp., 110 S. Ct. 387 (1989), 
however, adhered to the modern Turner Elk
horn and Gray analyses in upholding the ret
roactive application of a fee to be paid to the 
United States from amounts recovered by 
American claimants before the Iran-United 
States Claims Tribunal. The Court justified 
the statute's retroactivity as a rational way 
to prevent claimants who obtained awards 
from the tribunal prior to the enactment of 
the statute from obtaining a windfall by 
avoiding contribution. Id. at 396. 

As the three recent Supreme Court opin
ions demonstrate, civil legislation must have 
a rational basis for its retroactive applica
tion. Cf. Maine Central R.R. Co. v. Bhd. of 

Maintenance of Way Employees, 835 F.2d 368, 
372 (1st Cir. 1987), cert. denied, 486 U.S. 1042 
(1988).28 Although the Supreme Court did not 
define "rational purposes" in those three 
opinions, it did find that three distinct legis
lative goals---deterrence of undesirable 
preenactment conduct, allocation of costs, 
and prevention of "windfalls" to certain per
sons-satisfied the due process standard. A 
court's analysis of the Act, therefore, might 
start with these "rational" goals. 

b. Rational Purposes 
The lower courts have not hesitated to up

hold retroactive legislation designed to deter 
undesirable preenactment behavior.z9 A 
court, however, probably would not uphold 
the Act on this ground. Most of the conduct 
rendered unlawful by the Act occurred long 
before Congress began to consider the legis
lation. Wards Cove Packing Co., for example, 
adopted its allegedly unlawful hiring/pro
motion practices at least sixteen years be
fore the Act was introduced. In addition, em
ployers would not rush out to adopt soon-to
be unlawful business practices in the months 
preceding the Act's passage because those 
employers could be subject to a disparate 
impact claim long after the Act goes into ef
fect. 

A court might consider upholding the ret
roactive application of the Act as a cost-al
location measure analogous to that at issue 
in Turner Elkhorn. According to this theory, 
the Act would be a rational means of impos
ing on employers, who arguably contributed 
to the unequal status of minorities by adopt
ing business practices with a cumulative dis
parate impact, some of the costs associated 
with making whole the alleged victims of 
these past practices. The courts frequently 
have upheld arguably analogous cost-spread
ing schemes, although in quite different con
texts.30 A litigant could argue persuasively, 
however, that the Act is not at all like the 
cost-allocation scheme in Turner Elkhorn. 
They could point out that, in Turner Elkhorn, 
Congress was setting up an independent in
surance scheme to pay for the treatment of 
death benefits of coal miners who had con
tracted pneumoconiosis. The sole question in 
Turner Elkhorn, therefore-, arguably was who 
was going to pay for that insurance scheme. 
The Act, by contrast, arguably redistributes 
income and employment opportunities from 
employers (and some employees) to minori
ties in order to redress some perceived past 
harm. No insurance scheme, as in Turner Elk
horn, or clean-up scheme, as in the CERCLA 
cases, exists apart from this redistribution. 

A court might also consider upholding the 
Act on the basis that it will prevent certain 
litigants from enjoying a windfall from the 
Supreme Court's decision in Wards Cove. 
Congress has, in the past, passed legislation 
aimed at overturning a Supreme Court deci
sion. The courts have upheld the legisla
tion's retroactive application to the time of 
the decision. 

In Battaglia v. General Motors Corp., 169 F.2d 
254, for example, the Second Circuit consid
ered the constitutionality of the Portal-to
Portal Act, which applied to all pending 
cases as of the date of its enactment and 
thus retroactively deprived courts of juris
diction to hear certain claims for overtime 
pay. Congress passed the Act in response to 
Supreme Court decisions that had granted to 
employees the right to bring these overtime 
suits. In upholding the Act, the court noted 
that "Congress ha[d] found in section l(a) of 
the Portal-to-Portal Act that the liabilities 
created by the Supreme Court decisions . . 
were 'wholly unexpected' and that under 
those decisions the 'employees would receive 

windfall payments.' " I d. at 258; see also Fisch 
v. General Motors Corp., 169 F.2d 266, 271-272 
(6th Cir. 1948), cert. denied, 335 U.S. 902 (1949); 
Moss v. Hawaiian Dredging Co., 187 F.2d at 
445-47 (similarly upholding Congress's right 
to pass retroactive legislation under the 
labor laws to negate the effects of prior Su
preme Court decisions). 

More recently, the Third Circuit examined 
legislation that Congress passed in 1984 to 
preclude all suits for tax refunds brought on 
the basis of the Supreme Court's decision in 
Rowan Co. v. United States, 452 U.S. 247 (1981). 
In Rowan, the Court had declared unlawful, 
and thus refundable, certain FICA taxes paid 
in conformance with a 1965 revenue ruling. In 
upholding the 1984 legislation, the Third Cir
cuit noted that: "Congress believed that the 
broad holding of Rowan contravened the poli
cies and principles underlying the statutory 
schema and philosophy of our social security 
and Medicare systems . . . The 1984 Act, 
as demonstrated by its legislative history, 
merely averts the potentially disruptive ef
fect of the Rowan decision on the multitude 
of transactions properly reported by tax
payers in accordance with the applicable 
rule of law at the time." 
Temple University v. United States, 769 F .2d at 
135; see also Canisius College v. United States, 
799 F .2d at 25; College v. United States, 11 Cl. 
Ct. at 553-54; Michael Reese Hosp. & Medical 
Center v. United States, 6584 F. Sup. at ~90 
(upholding retroactive overturning of Rowan 
decision). 

Finally, in Counsel v. Dow, 849 F.2d 731 (2d 
Cir.), cert. denied sub nom., Connecticut v. 
Counsel, 109 S. Ct. 391 (1988), the Second Cir
cuit upheld a provision of the Handicapped 
Children's Protection Act ("HCPA"), that al
lowed the award or attorneys' fees to prevail
ing parties. The Act applied retroactively to 
any action or proceeding either pending on 
or brought after July 4, 1984, the day before 
the date of a Supreme Court decision that 
denied successful litigants the right to such 
fees. In sustaining the Act against a due 
process challenge, the Second Circuit noted 
that "one of the goals of the HCPA was to 
overrule [the Supreme Court decision] legis
latively and thus to ensure that parents who 
brought ERA suits while [the decision] was 
still the law 'may be awarded fees on the 
same grounds as parents whose action or 
proceeding [was] brought after the enact
ment of the [the HCPA]' " (id. at 738); see also 
Capello v. D.C. Board of Education, 669 F. 
Supp. at 18 (similarly noting that Congress' 
rational purpose in enacting HCPA was "to 
overturn the impact of [the Supreme Court 
decision]"). 

Congress is apparently trying to justify 
the Act's retroactive application to the time 
of the Wards Cove decision on the basis of the 
above "windfall" analyses. See 136 Cong. Rec. 
S1018, S1021 (daily ed. Feb. 7, 1990) (state
ment of Senator Kennedy); id. at S1024 
(statement of Senator Simon). Congress has 
attempted to term the Act as "restorative" 
legislation-i.e., legislation that is designed 
to restore the civil rights laws existing prior 
to the Supreme Court's recent decisions. See 
136 cong. Rec. at S1018; S. 2104; H.R. 40QO.sl A 
litigant could point out to a court, however, 
that, contrary to Congress' representations, 
the Wards Cove opinion was not a windfall at 
all. Rather, the decision merely resolved the 
confusion among the federal circuits as to 
the appropriate burdens of proof and sub
stantive standards in disparate impact cases. 
Thus, litigants have a powerful argument 
that the windfall analysis is pretexual and 
unfounded in this context, and should not 
control a court's review of the Act. 
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Litigants could fUrther rebut Congress' at

tempted guidance by directing a court to re
cent Supreme Court decisions indicating 
that a later Congress' views of the enacting 
Congress• intent are entitled to little def
erence. See United States v. Vogel Fertilizer 
Co .• 455 U.S. 16, 34 (1982); International Bhd. of 
Teamsters v. United States. 431 U.S. 324, 354 
n.39 (1977); see also United Airlines, Inc. v. 
McMann, 434 U.S. 192, 200 n.7 ("[l]egislative 
observations 10 years after passage of the 
Act are in no sense part of the legislative 
history"). Moreover, a litigant could note 
that Congress could not possibly be restoring 
its own law because the disparate impact 
doctrine was judicially-created. 

Some courts have suggested that Congress 
should be given deference when it passes "cu
rative legislation," which is legislation de
signed to cure what Congress perceived as a 
defect in prior law. See Counsel v. Dow, 849 
F .2d at 738-39; see also Temple University v. 
United States, 764 F.2d at 134. Although the 
courts' definition of "curative" implies that 
Congress should be given deference when 
Congress passes legislation designed to rem
edy its own prior legislative mistakes, nei
ther Counsel v. Dow nor Temple University v. 
United States stands for that proposition. 
Rather, in both cases, Congress was attempt
ing to "cure" a congressional perception 
that the Supreme Court had engaged in "de
fective" adjudication. Accordingly, in those 
cases, "curative" legislation appears to be 
the same as "restorative" legislation and 
thus should be analyzed under the windfall 
analyses discussed above. 

Notably, however, if a court could find any 
"plausible" reason for Congress' enactment 
of the Act's retroactive sections, the legisla
tion would withstand due process scrutiny. 
See, e.g., Hammond v. United States, 786 F.2d 8, 
14 (1st Cir. 1986) ("Even if we question the ex
tent and effect of this public embarrassment 
it is not for us to reevaluate it. It is a plau
sible reason for Congress' action"); In re Con
solidated United States Atmospheric Testing 
Litigation, 820 F.2d at 991 (same). Thus, liti
gants could not confine a court's search for 
the Act's "rational" purpose to the three 
"rational" justifications discussed above. 

Although litigants could distinguish the 
majority of adverse due process decisions, 
however, they still may have difficulty con
vincing a court that the Act is unconstitu
tional solely because it retroactively out
laws "non-essential" business practices that 
either have a disparate impact or contribute 
to a group of practices with a disparate im
pact. The Supreme Court established def
erential standards for retroactive civil legis
lation in Usery v. Turner Elkhorn Mining Co. 
and PBGC v. R.A. Gray & Co. And the courts 
have upheld a number of arguably analogous 
legislative purposes under the due process 
"rationality" standard. Thus, litigants hop
ing to strike down the Act under the Due 
Process Clause would have to sustain the dif
ficult burden of demonstrating that the 
Act's retroactivity is uniquely irrational. 

3. Due Process Analysis of Retroactive 
Procedural Legislation 

Finally, aggrieved litigants could argue 
that the bill violates their due process rights 
by changing the relevant evidentiary bur
dens to be borne by both parties during a 
litigation's pendency. Implicit in this argu
ment is the notion that litigants have a con
stitutionally-protected property right in the 
evidentiary rules in effect at the commence
ment of a civil action. The courts, however, 
are far less likely to strike down a statute, 
or a portion of a statute, that merely applies 
new evidentiary rules to pending litigation 

than a statute that disturbs vested rights or 
that imposes retroactive liability on past 
conduct.32 

The Supreme Court has espoused the prin
ciple that "a court is to apply the law in ef
fect at the time it renders its decision, un
less doing so would result in manifest injus
tice." Bradley v. Richmond School Board, 416 
U.S. 696, 711 (1974). Courts generally will not 
find "manifest injustice" where "there [is] 
no change in the substantive obligation of 
the parties." /d. at 721; see also Hallowell v. 
Commons, 239 U.S. 506, 508 (1916). Therefore, 
as a matter of statutory construction, courts 
distinguish between statutes that affect only 
procedures and remedies, which presump
tively apply to pending litigation, and stat
utes that affect substantive rights, which do 
not enjoy a presumption of retroactivity.33 

"The purpose behind this rule of construc
tion is clear. [Although) [n]on-retrospective 
application of a statute 'prevents the assign
ing of a quality or effect to acts or conduct 
which they did not have or did not con
template when they were performed,' [t]his 
danger is not present where statutes merely 
affect remedies or procedures." Friel v. 
Cessna Aircraft Co., 751 F.2d at 1039 (citations 
omitted).M 

Indeed, the Supreme Court has dem
onstrated its reluctance to scrutinize stat
utes affecting procedural rights under the 
Due Process Clause. The Court has held that 
"forms of procedure in the state courts are 
not controlled by the Fourteenth Amend
ment, provided the fundamental rights se
cured by the amendment are not denied." 
Louisville & Nashville R.R. Co. v. Schmidt, 177 
U.S. 230, 238 (1900). Thus, with respect to pro
cedural matters, the courts are concerned 
primarily with ensuring that "deprivation of 
life, liberty or property by adjudication be 
preceded by notice and opportunity for hear
ing appropriate to the nature of the case." 
Mullane v. Central Hanover Bank & Trust Co., 
339 U.S. 306, 313 (1950); see also In re Consoli
dated United States Atmospheric Testing Litiga
tion, 820 F.2d at 989. Absent an arbitrary dep
rivation of this notice and opportunity (see, 
e.g., Logan v. Zimmerman Brush, 455 U.S. 422, 
437-38 (1982)), courts generally will permit 
legislatures to regulate procedural issues 
without judicial interference. 

"The burden of proof relates not to duties 
or obligations ... but is a part of the law of 
evidence which determines how those duties 
and obligations may be enforced." Amoco 
Prod. Co. v. Douglas Energy Co., 613 F. Supp. 
at 737; see also Smith v. Freedman, 167 N.E. 335, 
336-37 (Mass. 1929) (noting that a burden of 
proof statute "is one relating solely to evi
dence and the conduct of trials in court"). 
Thus, the Supreme Court held in Easterling 
Lumber Co. v. Pierce, 235 U.S. 380, 382 (1914), 
that it is "conclusively settled" that "a 
statute [that] cut[s] off no substantive de
fense but simply provide[s] a rule of evidence 
controlling the burden of proof ... does not 
violate the Fourteenth Amendment to the 
Constitution of the United States." Lower 
federal and state courts are in accord.M 

Thus, a burden of proof shift probably 
would not implicate due process concerns un
less it deprived litigants of their notice and 
opportunity to be heard or if it were uncon
stitutional on some other ground. A court, 
therefore, likely would not strike down the 
Act on those grounds. 

C. Bill of Attainder 
Finally, litigants might argue that the Act 

violates the Constitution's proscription 
against bills of attainder. See U.S. Const. art. 
I, §9, cl. 3.36 "A bill of attainder is a legisla
tive act which inflicts punishment without a 

judicial trial.' " United States v. Lovett, 328 
U.S. 303, 315 (1946) (quoting Cummings v. Mis
souri, 71 (4 Wall.) 277, 323 (1867)). The Bill of 
Attainder Clause rests on separation of pow
ers concerns. The Clause reflects the Fram
ers' belief that the legislature should only 
"prescribe general rules for the government 
of society." United States v. Brown, 381 U.S. 
437, 446 (1965). Because "trial by a legislature 
lacks the safeguards necessary to prevent 
the abuse of power" (INS v. Chadha, 462 U.S. 
919, 962 (1983) (Powell, J., concurring); see also 
United States v. Lovett, 328 U.S. at 317), the 
Framers recognized, the judiciary is better 
suited to the "task of ruling upon the blame
worthiness of, and levying appropriate pun
ishment upon, specific persons" (United 
States v. Brown, 381 U.S. at 445). As Justice 
Stevens recently explained: "Legislatures 
are primarily policy-making bodies that pro
mulgate rules to govern future conduct. The 
constitutional protections against the enact
ment of ex post facto laws and bills of attain
der reflect a valid concern about the use of 
the political process to punish or character
ize past conduct of private citizens. It is the 
judicial system, rather than the legislative 
process, that is best equipped to identify 
past wrongdoers and to fashion remedies 
that will create the conditions that presum
ably would have existed had n0 wrong been 
committed.'' 
City of Richmond v. J.A. Croson Co., 109 S. Ct. 
706 (1989) (Stevens, J., concurring). 

Thus, the courts will strike down legisla
tion as a bill of attainder if it satisfies three 
elements-i.e.. specification of the affected 
persons, punishment, and lack of a judicial 
trial. See Selective Service System v. Minnesota 
Public· Interest Research Group, 468 U.S. 841, 
847 (1984). They have, however, found few 
congressional statutes to meet all three re
quirements. The Act likely would not be an 
exception.87 

1. Specification 
Legislation meets the specification re

quirements for bills of attainder if it identi
fies individuals or groups by name. See Unit
ed States v. Lovett, 328 U.S. at 315 (Congress 
directed legislation against certain named 
individuals); see also United States v. Brown, 
381 U.S. at 438 (Congress singled out mem
bers of the Communist party for punitive 
measures). Congress' identification of indi
viduals or groups does not always offend the 
Bill of Attainder Clause, however, if unique 
circumstances exist and Congress' legitim&.~ 
regulatory goals warrant such specificity.sa 

Legislation that does not list individuals 
or groups by name may also be unlawfully 
specific if it applies to "easily ascertainable 
members of a group." United States v. Lovett, 
328 U.S. at 315. A statute may improperly 
target "easily ascertainable members of a 
group" if it freezes people into a group on 
the basis of their past conduct.38 If individ
uals can exit the group after the legislation's 
passage, however, then the legislation likely 
does not satisfy the specification element.40 

Litigants could argue plausibly that the 
Act is directed at "easily ascertainable 
members of a group." On its face, the Act ap
plies to all litigants with cases pending as of 
June 5, 1989. That group is identifiable and 
fixed at the date of the Act's passage.u 

2. Punishment 
A litigant challenging the Act on bill of at

tainder grounds also would have to convince 
a court, however, that the Act's provisions 
for injunctive and monetary relief are puni
tive by nature.42 The Supreme Court has de
veloped a three-pronged inquiry to deter
mine whether a statute inflicts forbidden 
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punishment: "(1) whether the challenged 
statute falls within the historical meaning of 
legislative punishment; (2) whether the stat
ute 'viewed in terms of the type and severity 
of the burdens imposed, reasonably can be 
said to further nonpunitive legislative pur
poses'; and (3) whether the legislative record 
'evinces a congressional intent to punish.'" 
Selective Service System v. Minnesota Public In
terest Research Group, 468 U.S. at 852 (quoting 
Nixon v. Administrator of General Services, 433 
U.S. at 473, 475-76, 478). We have not found 
any case indicating whether monetary sanc
tions typically are or historically were con
sidered to be punitive. But ct. Cummings v. 
Missouri, 71 U.S. at 321 (quotation omitted) 
("Some punishments extend to 
confiscation by forfeiture of lands or mov
ables, or both, or of the profits of lands for 
life"). Accordingly, absent conclusive prece
dent, a court likely would evaluate mone
tary sanctions in light of the second two fac
tors in the Supreme Court's test.43 

The courts generally will not strike down 
a statute, on bill of attainder grounds, that 
reasonably can be said to further 
nonpunitive purposes. The courts have con
strued a broad array of legislative purposes 
to be reasonable.« 

If a statute is retroactive, however, it is 
less likely to be reasonable in the eyes of the 
courts. 45 Accordingly, because the Act argu
ably punishes acts that were lawful when 
committed (see discussion, supra at pp. 31-
32), a court might find, under this prong, 
that the Act is unreasonably punitive. 

The third prong of the Supreme Court's 
test requires a court to look at a statute's 
legislative history to see whether it evinces 
a congressional intent to punish. In United 
States v. Lovett, 328 U.S. at 309, for example, 
the legislative history was replete with puni
tive references. Although the Act's legisla
tive history thus far does not use punitive 
language, the Act's proponents make it quite 
clear that they intend to deprive specific em
ployers of the "windfall" that they would 
gain from the Wards Cove decision (see dis
cussion, supra pp. 43-47). Because these em
ployers would gain a windfall from the deci
sion only if they won their cases, Congress 
arguably must intend that these same em
ployers lose under the Act's new standards. 
Litigants thus could rely on the Act's legis
lative history to buttress this punitive the
ory. 

3. Judicial Trial 
Even if litigants could convince a court 

that the Act singles out employers with 
pending cases as of June 5, 1989 for punish
ment, they probably could not demonstrate 
that the employers lack the benefit of a judi
cial trial. The courts do not find that legisla
tion is a bill of attainder when judicial pro
cedures intervene between passage of the 
statute and punishment of particular indi
viduals. For example, in Communist Party v. 
Subversive Activities Control Board, 367 U.S. at 
87, the Court noted that the Act at issue did 
not require registration with the Attorney 
General by an entity alleged to be a "Com
munist-action organization" until a "finding 
[was] made after full administrative hearing, 
subject to judicial review." Thus, the Court 
concluded, "[p)resent activity constitutes an 
operative element to which the statute at
taches legal consequences, not merely a 
point of reference for the ascertainment of 
particular persons ineluctably designated by 
the legislature." Id.46 

Like the registration "punishment" in 
Communist Party v. Subversive Activities Con
trol Board, 367 U.S. 1, the Act's monetary and 
injunctive sanctions cannot take effect until 
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after a judicial trial. Similarly, an employ
er's "guilt" under the Act's new standards
i.e., the enhanced burden of proof and the 
more rigorous "essential" requirement for 
business practices with a disparate impact
can only be determined at trial. Thus, be
cause the judiciary would be so extensively 
involved in applying the Act to specific indi
viduals, a court would, in all probability, be 
extremely reluctant to strike down the Act 
on bill of attainder grounds. 

IV. CONCLUSION-POTENTIAL AREAS FOR 
FURTHER RESEARCH 

As we have noted, we have not found much 
support in the case law for challenges to the 
Act on a bill of attainder theory. We have 
found some support for a due process attack 
on the Act, and substantial grounds for a 
separation of powers challenge to the Act. 

The separation of powers and due process 
cases, however, lack a coherent underlying 
rationale. The courts appear to reach results 
without engaging in analysis; they justify 
their results with conclusory language from 
controlling opinions or with brief analyses 
buried in dicta. Thus, although we have bro
ken down the separation of powers cases into 
decisions that support either the inter
ference rationale or the finality rationale, 
the courts do not necessarily analyze or con
ceptualize the cases in this manner. Like
wise, although we have broken down the due 
process cases into categories of rational pur
poses, the courts neither define "rational
ity" nor overtly categorize statutes that 
meet the rationality test. 

A district court probably would not strike 
down the Act on the basis of a piecemeal the
ory gleaned from the current retroactivity 
case law. The Supreme Court almost cer
tainly would not invalidate congressional 
legislation absent a compelling theoretical 
rationale. Accordingly, we believe that re
search in a number of different areas is nec
essary if a successful constitutional attack 
on the Act's retroactivity is to be obtained. 

As an initial matter, we note that courts 
construe statutes so as to avoid serious 
doubts as to their constitutionality. Thus, 
any case law supporting the argument that 
the word "pending" does not include a par
ticular litigant or group of litigants would 
help at least some litigants to escape the 
Act's retroactive application. Notably, the 
Supreme Court has explained that "[p]ending 
is simply not a term of art that unambig
uously carries with it [any one] meaning." 
International Union of Elec. Workers v. Robbins 
& Myers, Inc., 429 U.S. 229, 243 (1976). And at 
least one court has used the term's flexibil
ity to confine the reach of retroactive legis
lation. See Georgia Ass'n of Retarded Citizens 
v. McDaniel, 855 F.2d at 809. 

Further research in the due process area 
probably should focus primarily on Congress' 
statements in the Act's developing legisla
tive history. Any evidence gleaned from the 
legislative history that Congress did not 
view the Supreme Court's decision in Wards 
Cove to be a windfall; that Congress conceded 
that the Act dramatically changed disparate 
impact law; or that Congress had invidious 
rather than legitimate, rational reasons for 
making the Act retroactive would buttress 
any potential due process challenge to the 
Act's retroactivity. In addition, the argu
ments advanced by the Act's proponents in 
favor of retroactivity need to be catalogued, 
dissected, and, if possible, debunked. 

Further research in the due process area 
also might include a search for case law sup
porting the notion that a final judgment in
cludes unappealed decisions of law made by 
the lower courts and, correlatively, decisions 

of law made by the highest judicial body rul
ing on a particular case. Any case law sup
port for this theory could expand the reach 
of the vested rights doctrine_ to a whole new 
class of litigants. 

We believe that further research probably 
would be the most fruitful, however, in the 
separation of powers area. Further research 
might support a broad interpretation of the 
interference rationale in United States v. 
Klein. A review of early documents could 
help determine what activities the Framers 
of the Constitution believed to be within the 
exclusive province of the judiciary; it might 
also establish the purposes that the Framers 
intended the separation of powers to serve. If 
we were to conduct this review, we could 
look for principles in those early documents 
that might support either some of the broad
er holdings in or a broad reading of United 
States v. Klein. We also could focus on wheth
er the Constitution's requirement of judicial 
independence encompasses systemic values. 
In so doing, we could try to develop support 
for the notion that the Supreme Court, or 
any appellate court, has a constitutional 
right to mandate that a lower court follow 
its remand instructions rather than the sub
sequent instructions of another branch of 
government. Scholarly commentary might 
help in this respect. 

We could also canvass the separation of 
powers case law in the years surrounding the 
court's decision in United States v. Klein. The 
case law from that time period might sup
port our theory that Klein rests on a broad 
interference rationale. 

Further research might also bolster the fi
nality rationale for attacking the Act. 
Again, a review of early documents might re
veal the importance the Framers placed on 
shielding final judicial decisions from modi
fication by other branches. As part of this 
review, we could analyze the principles un
derlying the Constitution's textual distinc
tion between the Supreme Court and the 
lower courts (see U.S. Const. Art. m, §1 & §2, 
cl. 2) to determine whether the Framers ac
corded less importance to final decisions of 
the lower courts than to the decisions of the 
Supreme Court. Of course, case law discuss
ing the differences between the various 
courts would also be relevant to this latter 
inquiry. 

Along those same lines, additional re
search might include an analysis of the prin
ciples underlying the cases construing 
Marbury v. Madison, 5 U.S. (1 Cranch) 137 
(1803), which established the principle of ju
dicial review. See id. at 177-78 ("It is, em
phatically, the province and duty of the judi
cial department, to say what the law is"). In 
conducting that research, we could analyze 
why the Marbury Court believed that judicial 
review is so essential to this nation's con
stitutional structure and what congressional 
acts would threaten this essential constitu
tional power. Correlatively, we could exam
ine the principles explaining why the judi
cial power is limited to "case" and "con
troversies." This research also might follow 
up on Justice Rehnquist's dissenting state
ment in United States v. Sioux Nation of Indi
ans, 448 U.S. at 427, regarding the limitations 
on Congress' Article I power to engage in Ar
ticle m judicial activities. 

Research on the principles underlying the 
finality rationale also would involve a 
search for analogous principles underlying 
the vested rights doctrine in the due process 
context. Any principle that would support 
the notion that a litigant has a vested right 
in a final ruling on any part of a case, of 
course, would bolster the persuasive weight 
of a constitutional attack on the Act. 
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Finally, and perhaps most importantly, ad

ditional support for both the finality and in
terference rationales might exist in a num
ber of recent separation of powers decisions 
in areas outside of retroactive legislation, 
and in scholarly commentary on those cases. 
For example, in Northern Pipeline Construc
tion Co. v. Marathon Pipe Line Co., 458 U.S. 50 
(1982), the Supreme Court struck down the 
Bankruptcy Act on the ground that the Act 
unconstitutionally conferred Article ill judi
cial power upon judges who lacked Article ill 
protections. Conversely, the Court upheld 
the constitutionality of the United States 
Sentencing Commission despite the fact that 
Article m judges performed nonjudicial 
roles on the Commission and could be re
moved by the President. Mistretta v. U.S., 109 
S. Ct. 647 (1989). A review of these decisions 
and a number of other recent separation of 
powers cases (see, e.q., Buckley v. Valeo, 424 
U.S. 1 (1976); INS v. Chadha, 462 U.S. 919) 
would provide insight into the Supreme 
Court's current view of the appropriate 
interrelatedness of the government's various 
branches. It might also provide a theory for 
the results in the "interference" and "final
ity" cases, including a rationale for why 
those results may vary for retroactive sub
stantive or procedural legislation.-Glen D. 
Nager, Laurie W. Finneran, Jones, Day, 
Reavis & Pogue. 

WASHINGTON, DC, May 1,1990. 
FOOTNOTES 

1See United States v. Klein, 80 U.S. (13 Wall.) a.t 145 
("But the language of the proviso shows plainly that 
it does not intend to withhold appellate jurisdiction 
except as a. means to an end. Its great and control
ling purpose is to deny to pardons granted by the 
President the effect which this court had adjudged 
them to have"); see also . P. Bator, P. Mishkin, D. 
Meltzer, & D. Shapiro, Hart & Wechsler's The Federal 
Courts and the Federal System, 369 n.4 (3d ed. 1988) 
(hereinafter "Hart & Wechsler") (noting that the rule 
or decision prescribed in Klein was itself unconstitu
tional as an invasion of executive power); Young, 
Congressional Regulation of Federal Courts' Jurisdic
tion And Processes: United States v. Klein Revisited, 
1981 Wis. L. Rev. 1189, 11~94 (hereinafter "Klein Re
visited"). 

2See United States v. Klein, 80 U.S. (13 Wall.) at 146 
("Can we do so without allowing one party to the 
controversy to decide it in its own favor?"); United 
States v. Sioux Nation of Indians, 448 U.S. a.t 405 ("of 
obvious importance to the Klein holding was the fact 
that Congress was attempting to decide the con
troversy at iBBue in the Government's own favor"). 
This interpretation assumes that, for these pur
poses, the Executive Branch is acting on behalf or 
Congress. The Supreme Court's decision in United 
States v. Sioux Nation of Indians, 448 U.S. at 404--405 
(see infra pp. 16-17), provides support for this as
sumption. 

3In the Klein case, for example, the legislation 
would have required the Supreme Court to dismiss 
the case for want of jurisdiction and thus to deny 
plaintiff his right, as adjudicated by the Court of 
Claims, to recover the proceeds. See United States v. 
Klein, 80 U.S. (13 Wall. ) a.t 146 ("What is this but 'to 
prescribe a. rule for the decision of a. cause in a. par
ticular way?'"); United States v. Sioux Nation of Indi
ans, 448 U.S. at 405 (citation omitted) ("Second, and 
even more important, the proviso at issue in Klein 
had attempted to prescribe a. rule for the decision of 
a cause in a. particular way"); see also College v. Unit
ed States, 11 Cl. Ct. 546, 553 (1987); In re Consolidated 
United States Atmospheric Testing Litigation, 820 F.2d 
at 992; Capello v. D.C. Board of Education; 669 F. 
Supp. 14, 18 (D.D.C. 1987). 

4The Act does violate the law of the case doctrine 
by substituting Congress' instructions for the Su
preme Court's instructions to the lower courts on 
remand. That doctrine holds generally that "a lower 
court with jurisdiction over a. case on remand under 
[an appellate court's] mandate is foreclosed from re
considering matters decided by the Supreme Court." 
Banco Naclonal de Cuba v. Farr, 383 F.2d 166, 177 (2d 
Cir. 1967), cert. denied, 390 U.S. 956 (1968). Although 
the doctrine may provide support for a. separation of 
powers attack on the Act, past court decisions sug
gest that the "doctrine is not based on any constitu-

tiona.! authority but is only a. doctrine of judicial 
administration." /d. a.t 178 (citing Messenger v. Ander
son, 225 U.S. 436, 444 (1912); King v. West Virginia, 216 
u.s. 92, I®-101 (1910)). 

6 Even though the Act does not appear to be "out
come determinative," in that it does not overtly 
mandate a. result in a. particular case, litigants 
might be able to persuade a. court that the Act pre
scribes rules of decision that tilt the balance in dis
parate impact cases so dramatically in favor of em
ployees that the Act's effect is to decide all such 
cases against employers. A court probably would 
strike down the Act under this theory, however, 
only if it believed that CongreBB understood that 
employees would lose virtually all disparate impact 
cases under the Act's standards. 

6 See United States v. Siour Nation of Indians, 448 
U.S. a.t 404--405 (noting that the legislation in Klein 
was unconstitutional because it impaired the effect 
of an executive pardon and it prescribed a. rule of de
cision in a. pending case that required the courts to 
decide in the government's favor); In re Consolidated 
United States Atmospheric Testing Litigation, 820 F .2d 
at 992 ("Since the Act neither directs the court to 
make a. certain finding or fact nor requires them to 
apply a.n unconstitutional law, the separation of 
powers doctrine is not offended"); United States v. 
Brainer, 691 F.2d 691, 695 (4th Cir. 1982) (citations 
omitted) ("the better reading of Klein is quite nar
row and construes the case as holding only that Con
graBS violates the separation of powers when it pre
sumes to dictate 'how the Court should decide an 
iBBue of fact (under threat of loss or jurisdiction)' 
and purports 'to bind the Court to decide a. case in 
accordance with a. rule of law independently uncon
stitutional on other grounds'"; Battaglia v. General 
Motors Corp., 169 F.2d at 262 (noting that the statute 
did not impose upon the courts "any rule of decision 
not in conformity with basic legal concepts" as in 
Klein); College v. United States, 11 CL Ct. a.t 563 (not
ing that the Supreme Court struck down the statute 
in Klein because it "would have directed the out
come of a. pending case"). 

7 See United States v. Klein, 80 U.S. (13 Wall.) a.t 146 
("[T]he denial of jurisdiction ... if founded solely on 
the application of a. rule of decision, in causes pend
ing, prescribed by CongreBB ... Can we [uphold the 
statute] without allowing that the legislature may 
prescribe rules of decision to the Judicial Depart
ment of the government in cases pending before 
it?"). 

•see id. at 147 ('the court is forbidden to give the 
effect to evidence which , in its own judgment, such 
evidence should have, and is directed to give it an 
effect precisely contrary"); ct. United States v. 
Butenko, 494 F.2d 593, 614 (3d Cir. 1974) (concurring 
opinion). 

8 For example, the authors of Hart & Wechsler, 
supra note 1, a.t 369 n.4 expressed some skepticism 
that the Klein decision "cast[s] doubt on the ancient 
principle . . . that the courts are obligated to apply 
law (otherwise valid) as they find it a.t the time of 
their decision, including when a. case is on review, 
the time of the appellate judgment." See id. a.t 369 
n.4 (citing United States v. Schooner Pegg11, 1 Cra.nch 
103 (U.S. 1801)). The authors are correct that the 
courts have relied on the Schooner Peggy principle to 
apply newly-enacted procedural legislation to pend
ing cases even when the lower court rendered a. judg
ment under different procedures. See Bradley v. Rich
mond School Board, 416 U.S. 696 (1974). Thus, at least 
in this narrow circumstance, litigants probably do 
not have a. constitutional right to retain a. prior 
judgment that was not erroneous when entered if 
the outcome or that judgment resulted from proce
dures that were subsequently changed by new legis
lation. 

In addition, the author of Klein Revisited, supra 
note 1, at 1236, notes that Klein did not have a. hold
ing regarding Congress' right to interfere with judi
cial fact-finding because none of the crucial facts 
was disputed in that case. As a. general matter, 
moreover, "Congress has power to prescribe what 
evidence is to be received in the courts of the United 
States." United States v. Brainer, 691 F.2d a.t 695 n.7 
(quoting Tot v. United States, 319 U.S. 463, 467 (1943)). 

lOCf. Michael Reese Hosp. & Medical Center v. United 
States, 684 F. Sup. 986, 990 (N.D. Til. 1988) (holding 
that, because the statute was not directed against 
any cases, it could not interfere with the judicial 
function); College v. United States, 11 Cl. Ct. at 553 
(same). 

11 See, e.g., United States v. Sioux Nation of Indians, 
448 U.S. at 407 (noting that Congress ha.d merely 
waived its res judicata. defense to suit); Banco 
Nacional de Cuba v. Farr, 383 F.2d a.t 181 (noting that 

"[t]he Hickenlooper Amendment only modifie[d] the 
a.ct of state doctrine by effecting a. 'reversal of pre
sumptions'"); In re Consolidated United States Atmos
pheric Testing Litigation, 820 F .2d a.t 992 (noting that 
the statute merely "substitute[d] remedies"); Max 
M . v. nlinois State Bd. of Education, 684 F. Supp. a.t 
521 (noting that the retroactive statute "d[id] not 
reverse any decision on the merits"); Prince William 
County School Board v. Malone, 662 F. Supp. 999, 1000 
(E.D. Va.. 1987) (noting that the retroactive statute 
"d[id] not affect the decision on the merits"). 

12A number of courts have confirmed-albeit by 
negative implication-the general principles under
lying O'Grady. See United States v. Sioux Nation of In
dians, 448 U.S. a.t 406 (noting that the amendment a.t 
iBBue did not bring into question the finality of the 
Court's earlier judgments); Pope v. United States, 323 
U.S. 1, 9 (1944) ("we do not construe the Special Act 
as requiring the Court of Claims to set aside the 
judgment in a. case already decided"); Battaglia v. 
General Motors Corp., 169 F.2d a.t 262 ("[t]he regu
latory legislation did not attempt to change those 
d.ecisions in any way"); Moss v. Hawaiian Dredging 
Co. 187 F.2d a.t 444 n.2 (quoting Seese v. Bethlehem Steel 
Co., 168 F.2d 58, 62 (4th Cir. 1948)) ("'This does not in 
any manner affect adjudications already made' "); 
Max M. v. nlinots State Board of Education, 684 F. 
Supp. 514, 521 (N.D. ill. 1988) ("In the present case, 
retrospective application of the HCPA does not re
verse any decision on the merits"). 

1a "Under the doctrine of res judicata., a. judgment 
on the merits in a. prior suit bars a. second suit in
volving the same parties or their privies based on 
the same cause of action." Parklane Ho!ier11 Co. v. 
Shore, 439 U.S. 322, 326 n.5 (1979). 

14 The Fifth Amendment provides that "private 
property [shall not] be taken for public use, without 
just compensation." U.S. Const. amend. V. 

1a Although the Court explained its reasons for up
holding this aspect of the statute, the Court also 
noted that it had already decided in an earlier case 
that CongreBS can waive the res judicata. effect of a. 
prior judgment entered in the government's favor. 
See id. at 397 (citing Cherokee Nation v. United States, 
270 u.s. 476 (1926)). 

liThe Court also refused to strike down the stat
ute under the interference rationale. The Court 
noted that even though CongreBB had removed one 
iBBue from the Court of Claims' review-the question 
whether res judicata. or collateral estoppel barred 
the Sioux' claim-the Court of Claims was "free to 
decide the merits of the takings claim in accordance 
with the evidence it found and applicable rules of 
law" (id. a.t 392). Thus, because Congress in no way 
attempted "to prescribe the outcome or the Court or 
Claims' new review of the merits" (id. a.t 407), the 
Court held that CongreBB did not interfere with that 
court's judicial function (id. a.t 406). The Supreme 
Court's holding on this iBBue thus adopts a. na.rrow 
construction or its prior opinion in United States v. 
Klein, 80 U.S. (13 WalL) 128. See discussion, supra. pp. 
9-10. 

17Notably, legislative history to the Hickenlooper 
Amendment revealed Congress' intent to reverse the 
Supreme Court decision in that case. See td. a.t 174 
("The amendment is intended to reverse in part the 
recent decision of the Supreme Court . . . The effect 
of the amendment is to achieve a. reversal of pre
sumptions"). 

liThe Second Circuit also found that the 
Hickenlooper Amendment, as applied, was consist
ent with due process and law or the case principles. 

liiThe Constitution provides that "[n]o person 
shall ... be deprived of life, liberty, or property, 
without due process of law." U.S. Const. Amend. V. 

!lOWe have not found any support for the propo
sition that the Act ma.y deprive litigants' due proc
ess rights because the Act is underinclusive-i.e., be
cause it exempts Congress from its requirements. 
The case law generally does not support the notion 
that the due process principle of "fundamental fair
ness," which protects an individual's property or lib
erty interests, varies according to the government's 
treatment of other individuals with similar property 
and liberty interests. 

21 See McCullough v. Virginia, 172 U.S. 102, 123 (1898) 
("[i]t is not within the power of a. legislature to take 
away rights which have been once vested by a. judg
ment"); Hodges v. Snyder, 261 U.S. 600, 603 (1922) ("the 
private rights of parties which have been vested by 
the judgment of a. court cannot be taken away by 
subsequent legislation"); see also PennS1Jlvania v. 
Wheeling & Belmont Bridge Co., 59 U.S. 421, 431 (1855); 
The Clinton Bridge, 77 U.S. 454, 462-63 (1870); c/. United 
States v. O'Grady, 89 U.S. a.t 647 ("judgments of this 
court . . . are beyond all doubt the final determina
tion of the matter in controversy"). 
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ZZin ita early cases, the Supreme Court distin

guished between "private rights," which are pro
tected by the vested rights doctrine, and "public 
rights," which "may be annulled by subsequent leg
islation." Hodges v. Snyder, 261 U.S. at 603; see also 
Pennsylvania v. Wheeling & Belmont Bridge Co., 59 
U.S. at 431-32; The Clinton Bridge, 77 U.S. at 463. Be
cause the Act clearly would affect only the private 
rights of parties to individual lawsuits, the public/ 
private rights distinction has little bearing on the 
constitutionality of the Act's retroactive applica
tion. 

23 See Georgia Ass'n of Retarded Citizens v. McDaniel, 
855 F.2d at 810; Tonya K. v. Chicago Board of Edu
cation, 847 F .2d at 1248; Tazpayers tor Animas-La Plata 
Referendum v. Animas-La Plata Water Conservancy 
Dist., 739 F.2d 1472, 1477 (10th Cir. 1984); Daylo v. Ad
ministrator of Veterans' Affairs, 501 F.2d at 818. 

24 In fact, under this narrow construction, Siouz 
Nation would have almost no persuasive weight in 
the due process context. The United States govern
ment is probably not a "person" within the meaning 
of the Fifth Amendment (c/. South Carolina v. Katz
enbach, 383 U.S. 301, 323-24 (1966) (state is not a "per
son" protected by the Due Process Clause)), and 
thus does not enjoy due process protection. Accord
ingly, Congress' waiver of the government's "vested 
rights" in a prior judgment would not even impli
cate the concerns of the Due Process Clause. Nota
bly, Capello v. D.C. Board of Education, 669 F. Supp. 
14, may also be inapplicable to private cases for the 
same reason. 

211 Notably, Congress could invite courts to recon
sider past judgments without implicating constitu
tional concerns. Under Rule 60(b) of the Federal 
Rules of Civil Procedure, courts may reopen past 
judgments for "any . . . reason justifying relief from 
operation of the judgment"; see also Fern v. United 
States, 15 Cl. Ct. 580, 587-88 (1988) (upholding a stat
ute that, by retroactively removing bar of federal 
preemption, led state courts to reopen divorce de
crees and reallocate assets on the basis of state 
standards). 

:18In this context, the Act would upset the expecta
tions of two classes of litigants. The first class 
would be composed of employers who developed 
their business practices on or after June 5, 1989 in 
reliance on the standards set out by the Wards Cove 
decision. A second class would include employers, 
such as Wards Cove Packing Co., who developed 
their business practices in reliance on the relevant 
case law long before the Wards Cove decision. Al
though the two classes' expectations may not be 
equally justifiable, both groups probably would have 
to meet similar burdens successfully to challenge 
the Act of due process grounds. 

27The Court also reconciled prior cases where it 
had held that retrospective civil legislation may of
fend due process if it is particularly "harsh and op
pressive." See Welch v. Henry, 305 U.S. 134, 147 (1938); 
see also United States Trust Co. v. New Jersey, 431 U.S. 
1, 17 n.13; Chase Securities Corp. v. Donaldson, 325 U.S. 
304, 316-15 (1945). The Court noted that the "harsh 
and oppressive" standard "does not differ from the 
prohibition against arbitrary and irrational legisla
tion that [it] clearly enunciated in Turner Elkhorn." 
PBGC v. R.A. Gray & Co., 467 U.S. at 733. 

•Prior to the Supreme Court's opinion in PBGC v. 
R.A. Gray & Co. , 467 U.S. 717, the lower courts dis
agreed over the level of scrutiny required to deter
mine whether retroactive legislation is "rational" 
as required by the Due Process Clause. The Seventh 
Circuit developed a four factor test for rationality, 
which included: (1) the reliance interests of the par
ties affected; (2) whether the impairment of the pri
vate interest is effected in an area previously sub
jected to regulatory control; (3) the equities of 1m
posing the legislative burdens, and (4) the inclusion 
or statutory provisions designed to limit and mod
erate the impact of the burdens. Nachman Corp. v. 
PBGC, 592 F.2d 947, 960 (7th Cir. 19'19), afFd on statu
tory grounds, 446 U.S. 359 (1980); see also Shelter Fram
ing Corp. v. PBGC, 705 F.2d 1502 (9th Cir. 1983), rev'd 
sub nom., PBGC, v. R.A. Gray & Co. , 467 U.S. 717 (rely
ing on Nachman teet); but see Washington Star Co. v. 
International Typographical Union Negotiated Pension 
Plan, 729 F.2d 1502, 1508 (D.C. Cir. 1984) (rejecting the 
Nachman test, in large part, because the "courts are 
not free [when reviewing economic legislation] to 
engage in searching scrutiny of Congress' balancing 
of* * *interests"). In PBGC v. R.A. Gray & Co., 467 
U.S. at 727 n.6., the Supreme Court rejected the 
"constitutional underpinnings" of the analysis in 
Nachman, noting that it had "no occasion to con
sider whether the factors mentioned [in Nachman] 
might in some circumstances be relevant in deter
mining whether retroactive legislation is rational." 

The tax cases, however, remain somewhat of an 
anomaly. In Welch v. Henry, 305 U.S. 134, the Su
preme Court upheld against due process challenge a 
tax statute enacted in 1935 taxing 1933 dividend in
come. In upholding the statute, the Court empha
sized that, unlike past statutes that it had invali
dated, the statute did not impose taxes on voluntary 
acts by taxpayers relying on the current state of the 
law. /d. at 147. Moreover, the Court noted, the tax's 
retroactive effect only reached back one year. Id. at 
148-151. 

Although the Supreme Court apparently tried to 
subsume the "reliance" and "length of retro
activity" principles in Welch v. HenT1/ into its more 
flexible rationality analyses in Turner Elkhorn (see 
428 U.S. at 17 n.16) and Gray (see 467 U.S. at 733), 
some lower courts have not paid heed to this at
tempt. Thus, some lower courts continue to analyze 
tax legislation under a multi-pronged test, which in
cludes (1) the taxpayer's reliance on prior law and 
(2) the length of the period affected by the legisla
tion as two explicit factors. See Canisius College v. 
United States, 799 F.2d 18, 25-26 (2d Cir. 1986), cert. de
nied, 481 U.S. 1014 (1987); Michael Reese Hosp. & Medi
cal Center v. United States, 684 F. Supp. at 989; but cf. 
Temple University v. United States, 769 F .2d 126, 135 (3d 
Cir. 1985), cert. denied, 476 U.S. 1182 (1986); College v. 
United States, 11 Cl. Ct. at ~ (relying on more 
flexible criteria). 

•see, e.g. , Peick v. PBGC, 724 F.2d 1247, 1269 (7th 
Cir. 1983) (upholding the retroactive application of 
the MPPA's withdrawal liability provisions to pre
vent employers from withdrawing from pension 
funds while the legislation was under consideration); 
Purvis v. United States, 501 F.2d 311, 312--313 (9th Cir. 
1974), cert. denied, 420 U.S. 947 (19'15) (upholding a ret
roactive tax statute to prevent a rash of 
preenactment capital outflows from the United 
States); OrTego v. United States, 701 F. Supp. 1384, 1397 
(N.D. Ill. 1988) (upholding the retroactive application 
of the Emergency Low Income Housing Preservation 
Act to prevent building owners from prepaying 
mortgages in order to avoid post-enactment restric
tions on such prepayments). 

ltOSee, e.g., United States v. Monsanto Co., 858 F.2d 
160, 174 (4th Cir. 1988), cert. denied, 109 S. Ct. 3156 
(1989) {upholding retroactivity of CERCLA as a 
means or spreading the clean-up costa of prior 1m
proper waste disposal among all parties that played 
a role in creating the hazardous conditione); United 
States v. Northeastern Pharmaceutical & Chemical Co., 
810 F.2d 726, 734 (8th Cir. 1986), cert. denied, 484 U.S. 
848 (1987) (same); Todd Shipyards Corp. v. Witthuhn, 
596 F.2d 899, 903 (9th Cir. 1979) (upholding cost
spreading just11'1cat1on for a statute that required 
employers to pay death benefits to employees who 
incurred disabling injuries prior to the statute's 
date but died thereafter); S & M Paving, Inc. v. Con
struction Laborers Pension Trust, 539 F . Supp. at 874 
(upholding retroactive application or statute's with
drawal liability provisions as a rational means of 
spreading the cost of providing for vested pension 
benefits evenly among employers); ct. Welch v. 
Henry, 305 U.S. at 146 (nothing that retroactive tax
ation may be an appropriate way of apportioning the 
cost of government among those who in some meas
ure are privileged to enjoy its benefits and must 
bear ita burdens). 

SJ. Cf. Leake v. Long Island Jewish Medical Center, 695 
F. Supp. 114, 1417 (E.D.N.Y. 1988), af!'d, 869 F.2d 130 
(2d. Cir. 1989) (In upholding retroactive legislation, 
court noted that the use of the terms "restore" and 
"clarify" indicate that Congress did not intend to 
change the statute but instead intended to reject 
the Supreme Court's interpretation); United States v. 
California Medical Review, Inc., 723 F. Supp. 1363, 1370 
(N.D. Cal. 1989) (In upholding retroactive statute, 
court noted that Congress had merely clarified what 
had been the proper standard under the old act). 
. 32Th1s discussion applies only to suits that are 
still pending on the date of the statutes's enact
ment. The "vested rights" cases, of course, may in
clude final judgments rendered on procedural issues. 
See discussion on vested rights, supra pp. ~. 

38Compare Friel v. Cessna Aircraft Co., 751 F .2d at 
1037, 1039 (9th Cir. 1985); Mahroom v. Hook, 563 F.2d 
1369, 1373 (9th Cir. 1977), cert. denied, 436 U.S. 904 
(19'18); Bush v. State Indus., Inc., 599 F .2d 780, 786 n.9 
(6th Cir. 19'19); United States v. Blue Sea Line, 553 F.2d 
445, 448 (5th Cir. 19'17); Federal Insurance Co. v. Piper 
Aircraft Corp., 341 F. Supp. 855, 857 (W.D.N.C. 19'12), 
afFd. 473 F.2d 909 (4th Cir. 19'13); Jefferson Disposal Co. 
v. Jefferson Parish, 603 F. Supp. 1125, 1136 (E.D. La. 
1985); Amoco Prod. Co. v. Douglas Enerw Co., 613 F. 
Supp. 730, 737 (D. Kansas 1985) with Bennett v. New 
Jersey , 470 U.S. 632, 639 (1985); Griffon v. United States, 

802 F.2d 146, 147 (5th Cir. 1986); Ralis v. RFEIRL, Inc., 
770 F.2d 1121, 1126 (D.C. Cir. 1985). 

Notably, Justice Scalia expressed his disapproval 
of the substantive/procedural distinction in his con
currence to the Supreme Court's recent decision in 
Kaiser Aluminum & Chemical Corp. v. Bon}orno, Nos. 
88-1595 & 88-1771, slip op. at 14 (April17, 1990) ("I sup
pose it would be possible to distinguish between 
statutes that 'alter substantive rights and liabil
ities' directly, and those that do so only by retro
actively adding a procedural requirement ... but I 
fail to see the sense in such a distinction"). 

:M Bradley v. Richmond School Board and ita progeny 
only provide rules of statutory construction in 
cases, unlike here, where congressional intent as to 
a statute's retroactivity is not clear. Those cases 
thus would not control a court's interpretation of 
the Act. Because courts construe statutes so as to 
avoid serious doubts as to their constitutionality 
(see Communications Workers v. Beck, 108 S. Ct. 2641, 
2657 (1988); United States v. Thirty-seven Photographs, 
402 U.S. 363, 369 (1971)), however, the courts' reliance 
on a presumption that procedural statutes are im
mediately applicable indicates that such statutes do 
not implicate important due process values. 

315See United States v. Blue Sea Line, 553 F.2d at 450; 
Sampson v. Channell, 110 F.2d 754, 756 (1st Cir.), cert. 
denied, 310 U.S. 650 (1940); Estate of Duhme, 267 N.W.2d 
688, 691 (Iowa 1978); Davis v. United Parcel Serv., Inc., 
427 So.2d 921, 924 (La. Ct. App. 1983), cert. denied, 433 
S.2d 1053 (La. 1983); United Sec. Corp. v. Bruton, 213 
A.2d 892, 893-94 (D.C. Ct. App. 1985). 

31 The Ex Post Facto Clause, which is contiguous 
to the Bill of Attainder Clause in the Constitution, 
is inapplicable because it applies only to criminal 
statutes. Harisiades v. Shaughnes81J, 342 U.S. 580, 594 
(1952). 

37 In fact, the Court's decision in United States v. 
Brown, 381 U.S. 437,. represents the last time that the 
Supreme Court has struck down legislation on those 
grounds. In addition, our research conducted to date 
has produced only one recent lower court decision 
that deems a legislative act to be a bill of attainder. 
See Crain v. City ot Mountain Home, 611 F.2d 726, 729 
(8th Cir. 19'19) (holding that "the dual proscription of 
limiting the city attorney's salary to S1.00 per 
annum when in fact [plaintiff] was uncontested in 
his bid !or election [to that position], passed simul
taneously with an ordinance removing [plaintiff] 
from office on the eve of the election" were uncon
stitutional as bills of attainder). 

•see Nizon v. Administrator of General Services, 433 
U.S. 425, 472 (1977) (Supreme Court held that a stat
ute that ordered the Administrator of General Serv
ices to deprive President Nixon of custody of his 
presidential papers was not an unlawful specifica
tion because the President "constituted a legitimate 
class of one"); ct. Collin v. Smith, 447 F. Supp. 676, 682 
n.4 (N.D. m. 19'18), afrd. 578 F.2d 119'1 (7th Cir.), cert. 
denied, 439 u.s. 916 (19'18) (noting that "[a] law or 
general applicability is not unconstitutional merely 
because ita enactment was inspired by a specific ex
ample of the evil which it seeks to suppress"). 

311 See Selective Service System v. Minnesota Public In
terest Research Group, 468 U.S. at 847 (noting that the 
"singling out of an individual for legislatively pre
scribed punishment constitutes an attainder" when 
the legislation targets conduct "which, because it is 
past conduct, operates only as a designation or par
ticular persons"); United States v. Brown, 381 U.S. at 
458 (statute was directed at anyone who had been a 
member of the Communist Party for the past five 
years); Cummings v. Missouri, 71 U.S. (4 Walls.) at 324-
25 (statute conditioning individuals' rights to prac
tice in the priesthood on their willingness to take an 
oath that they had never participated in the Civil 
War rebellion). 

40 See Selective Service System v. Minnesota Public In
terest Research Group, 468 U.S. at 850 (noting that 
statute that made financial assistance contingent 
on registration for the draft was "clearly distin
guishable from the provisions struck down in 
Cummings and Garland" "[b]ecause it allows late reg
istration"); Communist Party v. Subversive Activities 
Control Board, 367 U.S. 1, 86 (1961) (upholding statute 
that "require[d] the registration only or organiza
tions which, after the date or the Act, [we]re found 
to be under the direction * * * of certain foreign 
powers"). 

u Of course, an Act is not a bill of attainder unless 
it singles out "ascertainable members of a group" 
for punishment. Accordingly, for purposes of dem
onstrating punishment, litigants would have to re
fine their definition of the applicable group to in
clude only employers who are unable to meet the 
more diff'1cult proof burdens imposed by the Act at 
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trial or who have adopted business practices that 
are significant but that are "non-essential." Assum
ing that the attributes of the refined group are de
terminable based on the employer's past practices 
and by evidence already existing at the time of the 
legislation's passage-rather than by clever 
lawyering at trial-this subgroup likely is appro
priately specific for b1ll of attainder purposes. 

12The Act itself does not contain any additional 
damages or injunctive provisions. However, because 
it merely amends the existing law, it incorporates 
the preexisting sanctions in that law. 

43 As the Supreme Court's balancing test recog
nizes, " [t]he severity of a sanction is not determina
tive of its character as punishment." Selective Service 
System v. Minnesota Public Interest Research Group, 
468 U.S. at 831; compare Cummings v. Missouri , 71 U.S. 
at 324-25; Ex Parte Garland, 71 U.S. 333, 377 (1867) 
(holding that statutes that disqualified people from 
practicing certain professions were punitive) and 
United States v. Brown , 381 U.S. at 458) (holding that 
statute that prohibited members of the Communist 
Party from serving as Officers of labor unions was 
punitive) with Linnas v. INS, 790 F.2d 1024, 1030 (2d 
Cir.), cert. denied, 479 U.S. 995 (1986); Artukovic v. INS, 
693 F .2d 894, 897 (9th Cir. 1982) (holding that statutes 
that deported noncitizens were not punitive). Thus, 
a court's determination that the Act's damages and 
injunctive provisions are not oppressive would not 
necessarily preclude the court from finding that the 
Act is punitive legislation. 

'"See Selective Service System v. Minnesota Public In
terest Research Group, 468 U.S. at 854 (holding that 
statute that denied federal financial assistance to 
males who failed to register for the draft furthered 
reasonable purpose of encouraging those who were 
required to register to do so); American Communica
tions Ass'n v. Douds, 339 U.S. 382, 393 (1950) (holding 
that statute that in effect precluded Communists 
from holding offices in labor union furthered reason
able legislative purpose of preventing the continuing 
threat of disruptive political strikes); Nixon v. Ad
ministration of General Services, 433 U.S. at 477 (hold
ing that statute that ordered the Administrator to 
take custody of President Nixon's papers further 
reasonable legislative purposes of preserving mate
rials of general historical significance); Linnas v. 
INS, 790 F .2d at 1030 (holding that statute deporting 
Nazi furthered reasonable legislative purpose of pro
tecting citizenry from persons harmful to the public 
good). 

46 See Ex Parte Garland, 71 U.S. at 377 ("exclusion 
from any of the professions . . . for past conduct can 
be regarded in no other light than as punishment for 
such conduct"); Cummings v. Missouri , 71 U.S. at 319 
("under the form of creating a qualification or at
taching a condition, the States can[not] in effect in
flict a punishment for a past act which was not pun
ishable at the time it was committed"); American 
Communications Ass'n v. Douds, 339 U.S. at 413 (dis
tinguishing between b1lls of attainder that punish 
individuals for past actions and lawful statutes that 
impose deprivations on individuals to prevent future 
actions) . 

411See also United States v. Van Horn, 798 F.2d 1166, 
1168 (8th Cir. 1986) (noting that statute, which fixed 
punishment terms for convicted individuals who 
knowingly failed to surrender for service of sentence 
pursuant to a court order, "simply specified the pun
ishment ... that is to be imposed by courts after a 
judicial finding of guilt" ); Korte v. Of/ice of Personnel 
Management , 797 F .2d 967, 972 (Fed. Cir. 1986) (noting 
that plaintiff was not permanently debarred from 
employment until his "gu1lt" was determined after 
a full adjudicative process, which was subject to ju
dicial review). 

RETROACTIVITY AMENDMENT 

On January 29, 1991, the District Court is
sued the eighth decision in the now famous 
Wards Cove case finding "the defendants 
hired individuals for the at-issue jobs based 
upon their qualifications, and not upon their 
race . ... [T]he plaintiffs have failed to es
tablish disparate impact in any of the de
fendants' hiring practices ... and have also 
failed to establish that the defendants' hous
ing and messing practices have a disparate 
impact." 

The Wards Cove case, which began in 1971, 
was first decided under the Griggs v. Duke 
Power Company standard. When the District 
Court and the 9th Circuit Court of Appeals 
first decided the case, the prevailing law was 

Griggs. Neither court found Wards Cove 
guilty. The District Court concluded: "De
fendants have not discriminated on the basis 
of race in the allocation of . .. jobs. In addi
tion, defendants did not discriminate in the 
hiring, firing, promoting, or paying. . .. 
Similarly, defendants have not discrimi
nated on the basis of race in housing its em
ployees or in feeding these employees." 

When deciding the case under Griggs, both 
the District Court and the Ninth Circuit said 
Wards Cove had the full burden of proof. 
Even with the complete burden of proof, 
Wards Cove was found innocent. 

Wards Cove has been litigating this case 
for almost a generation, having spent 20 
years and almost $2 million to prove itself 
innocent. Although there have been eight 
court decisions and no court has found Wards 
Cove guilty of employment discrimination, 
the plaintiffs' attorney has now filed yet an·· 
other appeal seeking his ninth decision. The 
plaintiffs attorney is arguing that Congress 
is changing the law and the case should be 
relitigated. After being found innocent under 
both the Griggs standard and on remand from 
the Supreme Court decision, Wards Cove 
would like to decline the honor of being the 
first case to litigate whether Congress has 
changed the law. 

If the court finds Congress has actually 
changed the legal standards, it is fundamen
tally unfair to judge 1971 employment prac
tices by standards first created in 1991. 

And if Wards Cove is found guilty under 
the new standards, it would find itself in the 
curious position of being innocent under the 
Griggs standard but being guilty under the 
new standard the court says Congress actu
ally enacted. 

Mr. DOLE. Mr. President, I yield 5 
minutes to the Senator from Massa
chusetts. 

Mr. KENNEDY. Mr. President, I sup
port the pending resolution to make 
certain technical corrections in the 
Civil Rights Act of 1991 passed by the 
Senate last week. With one exception, 
all of these corrections are totally non
controversial. 

I ask unanimous consent that a de
tailed explanation of the technical 
amendments be printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. KENNEDY. Mr. President, there

maining change restores the language 
of an amendment by Senator MURKOW
SKI, which provides in essence that the 
bill should not apply to the Wards Cove 
case itself. 

That case will continue to be liti
gated under the rules set down by the 
Supreme Court in that case. 

The Murkowski amendment was part 
of the overall compromise in the nego
tiations between the Senate and the 
administration, and it was inadvert
ently omitted from the final act ap
proved by the Senate. 

Many Senate Republicans and the ad
ministration favored including lan
guage stating that the bill applied to 
no pending cases. Instead, the Senate 
accepted Senator MURKOWSKI'S amend
ment, which only keeps the bill from 
applying to the parties in the Wards 
Cove case itself, which had already 

been litigated through the Supreme 
Court. 

Section 402 of the bill states that
[e]xcept as otherwise specifically provided, 
this Act and the amendments made by this 
Act shall take effect upon enactment. 

With the exception of the Murkowski 
amendment, this language will leave it 
to the courts to determine the extent 
to which the bill will apply to cases 
and claims that are pending on the 
date of enactment. 

There is disagreement among the 
supporters of the bill regarding this 
issue. Courts frequently apply newly 
enacted procedures and remedies to 
pending cases. That was the Supreme 
Court's holding in Bradley v. Richmond 
School Bd., 416 U.S. 696 (1974), and 
Thorpe v. Housing Authority, 393 U.S. 268 
(1969), in which the Court stated: "The 
general rule * * * is that an appellate 
court must apply the law in effect at 
the time it renders its decision." 

And where a new rule is merely a res
toration of a prior rule that had been 
changed by the courts, the newly re
stored rule is often applied retro
actively, as was the case with the Civil 
Rights Restoration Act of 1988. 

Many of the provisions of the Civil 
Rights Act of 1991 are intended to cor
rect erroneous Supreme Court deci
sions and to restore the law to where it 
was prior to those decisions. In my 
view, these restorations apply to pend
ing cases, which is why the supporters 
of the Murkowski amendment sought 
specific language to prevent the res
torations from applying to that par
ticular case. In fact, the adoption of 
the Murkowski amendment makes it 
more likely that the restorations in 
the act will apply to all cases except 
the Wards Cove case itself. Ironically, 
the defeat of the Murkowski amend
ment would make it more likely the 
courts would not apply the restora
tions to any pending cases, including 
the Wards Cove case. 

Murkowski amendment was omitted 
from the final version of the Civil 
Rights Act because of a clerical error, 
and it would be a serious mistake for 
the Senate to go back on a compromise 
that was accepted in good faith. 

All of us, on both sides of the aisle, 
are well aware of the numerous trade
offs involved in enacting this complex 
but extremely important compromise. 

Drafting mistakes occasionally hap
pen, but that does not mean it is right 
to take advantage of them. I urge the 
Senate to approve the Dole resolution. 

ExHIBIT 1 

CHANGES TO S . 1745 BY SENATE RESOLUTION 
214 

During the debate on S. 1745, the Senate 
considered and adopted a number of amend
ments. Some of these amendments contained 
technical errors. Senate Resolution 214 cor
rects these errors by making the following 
changes to S. 1745. 
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1. TO CONFORM THE DEFINITION OF "COMPLAIN

ING PARTY" TO PERMIT FEDERAL GOVERN
MENT EMPLOYEES TO OBTAIN DAMAGES FOR 
INTENTIONAL DISCRIMINATION BASED ON DIS
ABILITY 

Section 102 of the Civil Rights Act of 1991 
adds a new section 1977A to the Revised Stat
utes, which enables a "complaining party" 
to recover damages for intentional discrimi
nation in cases brought under Title VII and 
the Americans with Disabilities Act. The 
Warner-Mikulski-Wirth amendment to S. 
1745 confirmed that federal employees who 
suffer intentional discrimination in viola
tion of these statutes or the Rehabilitation 
Act of 1973 can recover compensatory dam
ages. 

But while the amendment added to 
§1977A(a)(1) and (2) the statutory provisions 
which federal employees use to bring inten
tional discrimination claims, it did not 
make the corresponding change to the defini
tion of "complaining party" in §1977A(d)(1). 
As a result, the definition of "complaining 
party" did not include persons who bring an 
action under section 505(a)(1) of the Rehabili
tation Act, the provision federal employees 
use to bring disability discrimination 
claims. S. Res. 214 corrects that oversight by 
making the following change to the defini
tion of "complaining party": 

"In section 102, in section (d)(1)(B) of pro
posed section 1977A, insert 'a person who 
may bring an action or proceeding under sec
tion 505(a)(1) of the Rehabilitation Act of 
1973 (29 U.S.C. 794a(a)(1)),' before 'or a person 
who may bring an action or proceeding under 
title I of the Americans with Disabilities Act 
of 1990 (42 U.S.C. 12101 et seq.)'." 

2. TO CONFORM THE DEFINITION OF 
"DISCRIMINATORY PRACTICE" 

Section 102 permits complaining parties to 
obtain damages for intentional discrimina
tion in violation of title Vll or the Ameri
cans with Disabilities Act. While the bill 
generally uses the term "intentional dis
crimination" to refer to the kind of discrimi
nation for which damages may be sought, in 
one instance it uses the term "disparate 
treatment." S. Res. 214 replaces the single 
reference to "disparate treatment" with a 
reference to "intentional discrimination." 

3. AGREED CHANGES TO GLASS CEILING 
AMENDMENT 

The Dole Glass Ceiling amendment incor
porated in title IT of the bill was modeled 
after a proposal introduced by Senator Dole, 
S. 1711. It was modified, however, to reflect 
certain changes that the House of Represent
atives made to the Glass Ceiling provision in 
H.R. 1, and to incorporate suggestions made 
during recent hearings on the Glass Ceiling 
issue. 

One such change was to strike the finding 
regarding quotas. As President Bush has 
made clear, S. 1745 is not a "quota" bill. 
Language regarding quotas is therefore un
necessary and not germane to the bill. 

Through an oversight, the Dole Glass Ceil
ing amendment included the language re
garding quotas. S. Res. 214 corrects this 
oversight by striking the language. 

4. TO RESTORE THE MURKOWSKI AMENDMENT 
The Danforth-Kennedy substitute con

tained a provision (sec. 22(b)) stating that 
the amendments made by the Civil Rights 
Act of 1991 shall not apply to the currently
pending Wards Cove case. During the amend
ment process, however, this provision was in
advertently struck from the bill by the Dole 
Glass Ceiling Amendment. S. Res. 214 cor
rects this error by re-inserting in the "effec
tive date" provision (Section 402) the lan-

guage contained in the Danforth-Kennedy 
substitute: 
SEC. 402. EFFECTIVE DATE. 

(a) IN GENERAL.-Except as otherwise spe
cifically provided, this Act and the amend
ments made by this Act shall take effect 
upon enactment. 

(b) CERTAIN DISPARATE IMPACT CASES.
Notwithstanding any other provision of this 
Act, nothing in this Act shall apply to any 
disparate impact case for which a complaint 
was filed before March 1, 1975 and for which 
an initial decision was rendered after Octo
ber 30, 1983. 

5. TO CORRECT A TECHNICAL ERROR IN SECTION 
109(B) 

Section 109(b) currently contains a ref
erence to a "joint management committee." 
This reference should be to a "joint labor
management committee,'' the term used 
elsewhere in title Vll. S. Res. 214 corrects 
this error. 

6. TO CORRECT TECHNICAL ERRORS IN SECTION 
103 

Section 103 amends the Revised Statutes 
by adding the new damages section, section 
1977A, to the list of actions in which attor
ney's fees are available. 

The new section 1977A of the Revised Stat
utes will be codified at 42 U.S.C. §1981A, just 
as section 1977 of the Revised Statutes is 
codified at 42 U.S.C. § 1981. 

Because section 103 modifies the Revised 
Statutes, it should refer to "Section 1977A" 
(not "Section 1981A") and to "Section 1977" 
(not "Section 1981"). S. Res. 214 makes these 
changes. 

PENDING DISPARATE IMPACT CASES 
There are currently more than 100--and 

perhaps as many as 200--disparate impact 
cases pending in court. 

One case alone affects 2,000 workers. To
gether, the cases affect many thousands of 
workers. 

The Murkowski amendment makes clear 
that these workers will be protected by the 
Civil Rights Act, and that they will be able 
to demand that their employers justify the 
challenged practices under the stricter 
"business necessity" test restored by the 
legislation. 

Several Senators addressed the 
Chair. 

The PRESIDING OFFICER. The ma
jority leader is recognized. 

Mr. MITCHELL. Mr. President. I will 
momentarily send to the desk an 
amendment to Senate Resolution 214. 
First, I ask unanimous consent that 
the time I use be from my leader time 
and not be counted against the time of 
either party. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MITCHELL. Mr. President, there 
are three technical corrections that 
have been cleared on the Republican 
side, the Senator from Washington, the 
Senator from Massachusetts, and the 
White House. I will explain them just 
briefly and then seek to add them to 
this resolution. 

The first conforms the statute of lim
itations in the bill. Under the bill, the 
statute of limitations for the Senate 
staffers is 180 days. Inadvertently, a 
comparable provision was not included 
for White House and State and local 
employees. So this would make the 

statute of limitations uniform for all 
those covered under the bill. 

The second would conform coverage 
as between the newly covered State 
and local employees with the coverage 
given to some State and local employ
ees under current law. Under current 
law, some State and local employees 
have it. The bill adds others. This 
would conform the treatment of both 
and make them the same in that cat
egory. 

And finally, the third is in the per
sonal liability section. It changes the 
words "unfair employment practice" to 
"violation" because the laws being ref
erenced involve violations of rights, 
not unfair employment practices. 

AMENDMENT NO. 1305 

(Purpose: To provide additional technical 
amendments) 

Mr. MITCHELL. Accordingly, Mr. 
President, with the understanding that 
this matter has been cleared by all con
cerned, I send an amendment to Senate 
Resolution 214 to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. Is there 
objection to considering the amend
ment? If not, the clerk will report. 

The bill clerk read as follows: 
The Senator from Maine [Mr. MITCHELL] 

proposes an amendment numbered 1305. 
Mr. MITCHELL. Mr. President, I ask 

unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the end of the resolution, add the fol

lowing new paragraphs: 
(7) In section 320(a)(2), insert ", not later 

than 180 days after the occurrence of the al
leged violation,'' after "file a complaint al
leging a violation". 

(8) In section 321(b)-
(A) strike "Any" and insert the following: 

"(1) IN GENERAL.-Any"; 
(B) in paragraph (1), as designated by sub

paragraph (A) of this paragraph, insert ", not 
later than 180 days after the occurrence of 
the alleged violation,'' after "file a com
plaint alleging a violation"; and 

(C) add at the end the following new para
graph: 

"(2) REFERRAL TO STATE AND LOCAL AU
THORITIES.-

"(A) APPLICATION.-Section 706(d) of the 
Civil Rights Act of 1964 (42 U.S.C. 2000e--5(d) 
shall apply with respect to any proceeding 
under this section. 

"(B) DEFINITION.-For purposes of the ap
plication described in subparagraph (A), the 
term 'any charge filed by a member of the 
Commission alleging an unlawful employ
ment practice' means a complaint filed 
under this section.". 

(9) In section 323, strike "an unfair employ
ment practice judgment" and insert "a vio
lation." 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment (No. 1305) was agreed 
to. 

Mr. MITCHELL. Mr. President, I 
move to reconsider the vote by which 
the amendment was agreed to. 
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Mr. STEVENS. I move to lay that 

motion on the table. 
The motion to lay on the table was 

agreed to. 
Mr. STEVENS. Will the Senator 

yield at this point? 
Mr. MITCHELL. Certainly. 
Mr. STEVENS. Mr. President, I want 

to thank the leader for his fairness in 
addressing this issue. This is a bal
anced technical correction, and I think 
it is well done. 

Mr. MITCHELL. I thank my col
leagues and yield the floor. 

The PRESIDING OFFICER. The Sen
ator from Washington. 

Mr. ADAMS. Mr. President, I yield 
myself 2 minutes. I want to at this 
point answer two of the questions that 
have been raised by the two speakers 
before me and quote from the Supreme 
Court decision in this case. 

First, Wards Cove is still pending. 
The reason Wards Cove went to the Su
preme Court is because the Wards Cove 
Co. decided it did not want to go back 
to the district court level and try the 
case. Instead, it appealed it to the Su
preme Court and it is still pending in 
the ninth circuit at the present time. 

If we have a decision that is not a 
legislative decision, it will go under 
Griggs and it will be tried as it should 
be. 

In answer to the second question, all 
of the various pending cases I think 
should be tried under Griggs. That is 
the whole purpose of this legislation, 
and I hope it will be. 

I want to state further that this is 
something that everybody should un
derstand. This is what the Supreme 
Court said about this case. Justice Ste
vens in his dissent said: The company's 
practices "bear an unsettling resem
blance to aspects of a plantation econ
omy." 

Justice Blackmun said: 
The salmon industry as described by this 

record takes us back to the kind of overt and 
institutionalized discrimination we have not 
dealt with in years, a total residential and 
work environment organized on principles of 
racial stratification and segregation. 

Mr. President, a mistake was not 
made by leaving the Wards Cove ex
emption out of the act. The mistake 
will be made if we put it back in to
night. It is not necessary to settle the 
disputes of this act. This was not a 
quota matter. This was a matter that 
was completely settled otherwise and 
should not be put back in tonight. 

We are being asked to rescue our
selves from our own good fortune. 

The Wards Cove legal bailout is being 
brought back to life as an allegedly 
technical amendment. 

I thought the Senate had sent nego
tiators to work with the White House 
to get the best possible civil rights bill 
we could get. 

I realize that in trying to work with 
a President who voted against the 
original Civil Rights Act of 1964, and 

who spent the last 2 years shouting 
"quota, quota, quota" every time we 
tried to move this debate forward, ne
gotiations had to include compromise. 

So I was unhappy with the damage 
caps that were negotiated, but we took 
them and promised to fight that battle 
later. 

But we should reject the resolution 
as currently drafted which is trying to 
be inserted because it contains a dead 
skunk of an amendment that rep
resents special interest legislating at 
its worst. 

Reviving the Wards Cove provision 
would put the U.S. Senate on record in 
support of high-priced lobbying tactics 
over fairness and equity. 

It would reward a corporate litigant 
who fears the consequences of a full 
hearing on the merits at the trial level 
where its practices could be weighed 
against the Griggs standard. 

I reserve the remainder of my time. 
Mr. President, I yield 1 minute to the 

Senator from Arizona [Mr. DECONCINI]. 
Mr. DECONCINI. Mr. President, I un

derstand why we are here and that is 
because a deal was made, a compromise 
was made and then supposedly a draft
ing error occurred. In fact, it is more 
than a drafting error. I really hesitate 
to know what other changes there are 
in the amendment before us. 

Let me just point out one that my 
staff uncovered. The present Dole mi
nority leadership amendment that is in 
the bill now that we are proposing to 
amend under the title II glass ceiling, 
as it is called, says "the findings and 
purposes.'' And it says Congress shall 
find that. Let me just read this to you, 
No.8 says: 

Employment quotas based on race, sex, na
tional origin, religious belief, or disability
A, are antithetical to the historical commit
ment of the Nation to the principle of equal
ity of opportunity; and, B, do not serve any 
legitimate business or social purpose. 

The PRESIDING OFFICER. The Sen
ator has used his minute. 

Mr. ADAMS. I yield 30 seconds. 
Mr. DECONCINI. Mr. President, this 

says we have a policy which was a good 
amendment from the minority leader 
saying that quotas are not a national 
policy. That is gone from the amend
ment that is before us. So this is more 
than a technical amendment. My col
leagues ought to take some time and 
look at it and I will bet there are other 
changes as well, but I know this change 
takes away the public policy that is 
that quotas will not be a public policy. 

Mr. COATS. Will the Senator from 
Washington yield me some time? 

Mr. ADAMS. I yield 2 minutes to the 
Senator from Indiana. 

Mr. COATS. Mr. President, I thank 
my colleague from Arizona for pointing 
out a point I was on the floor ready to 
raise. It is difficult for me t o under
stand why, as I listen to dozens of Sen
ators come down to this floor stating 
this is not a quota bill, that a por tion 

of the bill just read by the Senator 
from Arizona that he states that is now 
being removed in this so-called tech
nical corrections resolution-if this is 
not a quota bill, what is wrong with 
the language that Congress finds that 
employment quotas based on race, sex, 
national origin, religious belief, or dis
ability are antithetical to our histori
cal commitment of the Nation to the 
principle equality of opportunity; and 
do not serve any legitimate business or 
social purpose. 

I am wondering, if someone, maybe 
the Senator from Massachusetts, can 
answer me why that is the case. 

Mr. DOLE. Will the Senator yield? 
Mr. COATS. I do not know if I have 

the time to yield. 
Mr. DOLE. It is part of the glass ceil

ing amendment which this Senator of
fered. We were in negotiations with the 
House side, with people all around the 
Capitol. I must say this particular pro
vision is not in the civil rights bill; it 
is in the glass ceiling section. I like it. 
It is only a finding, it is not binding. 

My statement made it clear this is 
not a quota bill; it is not a quota sec
tion of any bill. The Democrats want a 
minority of the commission, too, on 
glass ceiling. We did not want that. We 
bargained that; we gave away some
thing. By mistake it was not stricken 
out earlier and it is now being stricken 
out by technical amendment. 

We made an arrangement to get in 
the glass ceiling title. I think it is im
portant. It is good legislation even 
without that section, though my state
ment in support of that section makes 
it very clear that it is not a quota. We 
are not suggesting quotas in any glass 
ceiling study or commission. 

Mr. COATS. I am wondering if I 
might ask the majority leader, why did 
the Democrats want it out if it is not 
a problem? 

Mr. DOLE. I think there are some 
who still believe in quotas. I am not 
one of those. 

Mr. COATS. Apparently there were 
some on the floor who believed it is a 
quota bill and wanted to remove this 
language to remove any doubt about 
Congress' findings, or perhaps any 
court interpretation later on that Con
gress would find that it is a quota bill, 
or excuse me, Congress' intent that it 
would not be a quota bill. 

The PRESIDING OFFICER. The time 
of the Senator from Indiana has ex
pired. 

Mr. DOLE. We worked very closely 
with a lot of people on this, including 
lawyers at the White House, the Jus
tice Department, and everything else. 
We are satisfied it is not a quota bill, 
that the elimination of this little find
ing here in another section of the bill, 
in the glass ceiling section, has abso
lutely no impact on the bill itself. I 
preferred leaving it there but in trying 
to get a majority on the commission 
which would be Republican we had to 
give up something. 
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Mr. COATS. I would prefer it not be 

a quota bill. My constituents would 
prefer it not be a quota bill. I do not 
understand why there would be objec
tion to remove language saying it is 
not a quota bill if it is not a quota bill. 

The PRESIDING OFFICER. The time 
of the Senator has expired. The Sen
ator from Washington has 39 seconds. 

Mr. ADAMS. Mr. President, last Sat
urday I was in Seattle and I visited 
local 37 of the cannery workers' union. 
Frank Atonio and I shared a few 
thoughts about how long this road has 
been for those workers who work the 
hardest and get paid the least during 
the Alaska salmon season. Frank and 
other plaintiffs are from the new gen
eration of cannery workers. I worked 
in the Alaska canneries with their fa
thers and uncles during the summers of 
my youth. Friendships forged in those 
days endure to the present. I believe in 
their struggle, and I am honored to 
carry their fight for justice and fair
ness on the floor of the Senate today. 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

The Republican leader has 6 minutes 
remaining. 

Mr. DOLE. I yield back my time and 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 
Mr. GORTON. Mr. President, after a 

year and a half of highly contentious 
negotiations and debates, the leaders of 
the civil rights community led by the 
Senator from Massachusetts [Mr. KEN
NEDY] reached an agreement with the 
administration over civil rights legis
lation. This historic compromise was 
achieved largely through the heroic ef
forts of my good friend, Senator DAN
FORTH from Missouri. 

As with any good compromise on a 
topic as important as civil rights, 
many of the key provisions were nei
ther as favorable as any individual 
Senator wanted nor as unfavorable as 
any individual Senator feared. As such, 
the compromise was extremely fragile; 
the loss of any piece might well have 
shattered it. All in all, the compromise 
was a remarkable package which en
joyed the overwhelming suppor t of this 
body. 

As proposed by Senat or DANFORTH 
and accepted by the civil rights com
munity and the administration, the 
compromise package contained provi
sions directing that the amendments 
would be applied only prospectively, 
and in particular, that the disparate 
impact provisions would not affect the 
17 years of litigation brought by Frank 
Atonio Peters against the Wards Cove 
Packing Co. It was no secret that the 
compromise would contain these provi
sions. 

A1 though the provision directed at 
the Wards Cove litigation was high
lighted by my colleague from Washing-

ton, Senator ADAMS, no amendment 
was offered to strike the offending pro
vision as was the absolute right of each 
Member of this body during the debate. 
It is the impression of this Senator 
that each Member of this body who 
voted on the civil rights compromise 
fully believed the Wards Cove language 
to be in the bill, if he thought about it 
at all. 

As we all know by now, these par
ticular provisions inadvertently were 
dropped from the bill during the 
amending process. Efforts to restore 
the terms of the carefully constructed 
compromise have been blocked, thus 
necessitating a rollcall vote on this 
particular matter. 

Mr. President, in the view of this 
Senator, a deal is a deal. I think it is 
just plain wrong to take advantage of 
the twist of fate now that the rest of 
the compromise effectively cannot be 
undone. Although this Senator took no 
part in drafting or advocating the con
troversial provisions in the com
promise package-that was negotiated 
and agreed to by the principal man
agers of the bill and the administra
tion-! will vote to affirm the exact 
terms of the bargain. 

I would add that, in my view, the lan
guage in question does no more than 
reaffirm for one specific case the more 
general mandate of the bill that the 
civil rights amendments will be applied 
prospectively. Had the civil rights leg
islation been applicable on a retro
active basis and allowed the wholesale 
reopening of hundreds of cases, this 
Senator would not have supported it. 

Mr. President, it is the firm view of 
this Senator that the current civil 
rights legislation does not change the 
fundamental principles or approach un
derlying the 1964 Civil Rights Act. In 
1964, Congress entrusted the Supreme 
Court with the authority and flexibil
ity to determine how those principles 
should apply to a changing society. 

Congress has followed the same atr 
proach in 1991, especially with the pro
visions concerning disparate impact 
cases. Rather than limiting the flexi
bility of the Supreme Court by promul
gating hard and fast rules to replace 
court constructs, Congress has wisely 
left t he task of further refining this 
area of the law to the Supreme Court. 
Congress has directed the allocation of 
burden of proof between the parties in 
disparate impact cases, but has left the 
Supreme Court free to determine the 
proper standards for business neces
sity, guided principally by the string of 
congressionally ratified Supreme Court 
cases which immediately preceded 
Wards Cove versus Atonio. In fact, the 
Court may, and probably will, reaffirm 
Ward's Cove at its earliest opportunity. 

Thus, in my view, this bill's fate will 
have no impact on the interpretation 
of the new Civil Rights Act. But its 
passage will keep a commitment made 
by the bill's sponsors, and thus ought 
to be passed. 

Mr. DURENBERGER. Mr. President, 
I will vote in favor of the Dole civil 
rights resolution. This resolution re
stores the civil rights bill to its origi
nal form, and therefore the vote on 
these technical amendments should be 
the same as it was last week on final 
passage, 93 to 5. 

When the Senate voted to amend the 
civil rights bill by adding the glass 
ceiling initiative, we mistakenly re
moved a provision regarding the effec
tive date for disparate impact cases. 
That provision stated that "nothing in 
this Act shall apply to any disparate 
impact case for which a complaint was 
filed before March 1, 1975, and for which 
an initial decision was rendered after 
October 30, 1983." Today, we are voting 
to place this provision back into the 
civil rights bill. 

I want to be clear that this vote does 
not change my view that the bill is 
completely prospective. In the original 
cosponsors' interpretive memorandum, 
which appears in the CONGRESSIONAL 
RECORD on October 30, 1991, we made 
clear that the bill takes effect "upon 
enactment" and "does not apply retro
actively." I am pleased that the distin
guished Republican leader has made 
clear his view that the civil rights leg
islation is to be applied prospectively. 

When I voted for the civil rights bill 
last week, I believed that the bill atr 
plied prospectively. My vote in favor of 
this resolution does not alter that in
terpretation. Some may attempt to 
argue at a later date that a special ex
emption for cases filed before March 1, 
1975, and adjudicated after October 
1983, creates an inference that the bill, 
in general, is retroactive. 

Mr. President, that is the wrong con
clusion to draw from this resolution. 
This resolution, in my view, is really 
not necessary. We all know that the 
bill applies prospectively, because that 
is what the plain language of the civil 
rights bill states. Therefore, the resolu
tion adds nothing new. 

However, there was some concern 
that an employer such as Wards Cove 
should not be required to litigate the 
fact that the civil rights bill applied 
prospectively. Therefore, the Senate 
included a provision that made explicit 
with respect to Wards Cove what was 
explicit regarding the rest of the bill: 
that it is not retroactive in applica
tion. Thus, t he general clause that 
states that the bill is prospective is 
simply reinforced by this amendment 
that provides merely one example 
where the bill is prospective. 

Mr. President, in my view, aside from 
the other technical changes, the "effec
tive date" language in this resolution 
is not necessary. I am voting for it sim
ply because it was included in the 
original bill, and because it does not 
modify the meaning of the civil rights 
ini tia ti ve. 

Mr. SIMPSON. Mr. President, I wish 
to clarify my intent in my reluctant 
vote in favor of this resolution. 
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By adopting this resolution, the Sen

ate is merely enforcing the terms of 
the agreement reached in the last week 
of October regarding the compromise 
civil rights bill. 

By including specific language to 
make it clear that the Wards Cove Co. 
will not be treated retroactively, I in 
no way am implying that all other 
companies with litigation pending on 
the date of enactment should be treat
ed retroactively. To the contrary, I 
read section 402 of S. 1745 to apply the 
bill prospectively to all parties, so that 
no one with litigation pending on the 
date of enactment would have the rules 
changed on them. 

By deleting "anti-quota" language 
from Senator DOLE's glass ceiling sec
tion in S. 1745, we are simply taking 
out language that Senator KENNEDY 
found unacceptable. Personally, I 
strongly believe in the antiquota lan
guage from Senator DOLE's bill. Since 
it is in the "Congressional Findings" 
section of the bill, it has no legal ef
fect. However, I find it very ironic that 
Senator KENNEDY claims to oppose 
quotas, yet wishes to have antiquota 
language deleted from the bill. I con
tinue to oppose quotas in all forms. 
However, I will not object to the dele
tion of this antiquota language since it 
is in a nonbinding section of the legis
lation. Had the language in ques · 'on 
been in a different section of the sub
stance of the bill I would strongly ob
ject to its deletion. 

Mr. SIMON. Mr. President, I wish to 
join my friend from the State of Wash
ington, Senator ADAMS, and express my 
serious concern about this provision to 
add back into the civil rights bill an 
exemption for one company. I am 
aware that we are addressing this issue 
today primarily because of a clerical 
error in passing S. 1745 last week. But 
more fundamentally, we would not 
have undertaken the 2-year effort to 
pass a civil rights bill were it not for 
the original Wards Cove decision by the 
U.S. Supreme Court. 

The Wards Cove decision was the en
gine not only to overturn other deci
sions by the U.S. Supreme Court that 
unwisely narrowed the historic anti
discrimination laws but also to redress 
other wrongs. Last week, we extended 
civil rights protections to the greatest 
extent ever before to our own employ
ees here in the Senate. 

Senator after Senator spoke about 
the intensity of feeling among their 
constituents against Congress passing 
laws and then conveniently exempting 
itself. Last week, the Senate made 
clear that it would not exempt itself 
from coverage. And, here, today, we are 
asked to exempt the one company in
volved in the 17-year-old suit that 
brought us to this day. 

I cannot believe that the same ad
ministration that fought this bill for 
almost 2 years and took to the national 
networks to speak out against the ex-

emptions from the civil rights laws 
that Congress had would threaten to 
jeopardize this civil rights bill for an 
exception far one company. 

According to the dissenting opinions 
by Justice Stevens and Justice 
Blackmun in the case, the Wards Cove 
Co. maintained segregated housing and 
dining facilities for Frank Atonio and 
his mainly Filipino and Alaska Native 
coworkers. These cannery workers 
were hired during salmon season in un
skilled jobs and assigned separate 
housing and separate eating facilities 
from the mainly white, noncannery, 
higher paid, skilled workers for Wards 
Cove. 

This arrangement exacerbated the 
discriminatory hiring practices and 
procedures conducted by the company. 
According to lower court fact findings 
in this case, for noncannery workers, 
Wards Cove practiced nepotism, had an 
English language requirement, gave a 
preference to rehiring workers already 
in the noncannery section, and did not 
publicly post job openings. Job infor
mation was passed along by word of 
mouth, making the housing and eating 
segregation all that much more signifi
cant and damaging to the employment 
opportunities of the minority workers 
there. 

Mr. President, the Wards Cove case 
has taken on extreme importance to 
the Asian-American community na
tionwide. As a Senator from the State 
of illinois, I represent the fifth largest 
Asian-American population in the 
United States. Too often, Asian-Ameri
cans have had to stay quiet in the face 
of discriminatory conditions like those 
described in the ninth circuit opinion 
in the Wards Cove case. As Judge Tang 
wrote, "Race labeling is pervasive at 
the salmon canneries, where 'Filipinos' 
work with the 'Iron Chink' before retir
ing to their 'Flip bunkhouse.'" (Atonio 
v. Wards Cove Packing Co., 827 F.2d 439, 
447) 

The National Asian Pacific American 
Bar Association with close to 100 mem
bers in my home State has written me 
about this provision. I ask unanimous 
consent that a letter from the bar asso
ciation's president, Peggy Nagae Lum, 
on behalf of the association be printed 
immediately following my remarks. 

Once again, I want to thank our col
league, Senator ADAMS, for providing 
this opportunity for the full Senate to 
vote on this matter. 

NATIONAL ASIAN PACIFIC 
AMERICAN BAR ASSOCIATION, 

Seattle, WA, November 1, 1991. 
Re opposition of National Asian Pacific 

American Bar Association to exemption 
for Wards Cove Packing Co. to the Civil 
Rights Act of 1991 

DEAR SENATOR: The National Asian Pacific 
American Bar Association ("NAPABA") is 
the national organization of Asian Pacific 
American lawyers and local Asian Pacific 
American bar associations. On behalf of 
NAPABA, I am writing to ask that you op
pose the proposed amendment to the Civil 

Rights Act of 1991 ("CRA 1991") which would 
give preferential treatment to Wards Cove 
Packing Co. 

I am referring to efforts to insert a pro
posed §22(b) to CRA 1991, which reads as fol
lows: 

"Notwithstanding any other provision of 
this Act, nothing in this Act shall apply to 
any disparate impact case for which a com
plaint was filed before March 1, 1975 and for 
which an initial decision was rendered after 
October 30, 1983." 

As Senator Murkowski, the author of the 
proposed amendment, has acknowledged, 
this language appears to apply to only one 
case, Wards Cove Packing Co. v. Atonio. We 
are particularly concerned because the 
workforce of the Wards Cove Packing Co. 
factory consists primarily of low income 
Asian Pacific Americans. 

NAP ABA vigorously objects to the pro
posed amendment, which undercuts the prin
ciples of fairness that CRA 1991 is designed 
to restore. To pass the amendment would say 
once again to the voters of this country that 
a company that can afford to mount an ex
pensive lobbying campaign will successfully 
obtain special favorable treatment exempt
ing it from the laws of this country. 

NAPABA cannot see any legitimate basis 
for a special exemption to CRA 1991 and 
Wards Cove Packing Co. is a particularly 
poor candidate to be the beneficiary of a spe
cial rule. That Wards Cove Packing Co.'s 
conduct in this case was particularly egre
gious and offensive is demonstrated by obser
vations by Justice Stevens, Justice 
Blackmun and Judge Tang. 

Justice Stevens, writing for the four dis
senting justices in Wards Cove Packing Co. v. 
Atonio, stated: 

"Some characteristics of the Alaska salm
on industry described in this litigation-in 
particular, the segregation of housing and 
dining facilities and the stratification of jobs 
along racial and ethnic lines-bear an unset
tling resemblance to aspects of a plantation 
economy." Wards Cove Packing Co. v. Atonio, 
490 U.S. 664 n. 4 (1989). 

Justice Blackmun, speaking for three of 
the dissenters, added: 

"The salmon industry as described by this 
record takes us back to the kind of overt and 
institutionalized discrimination we have not 
dealt with in years: a total residential and 
work environment organized on principles of 
racial stratification and segregation. * * * 
This industry has long been characterized by 
a taste for discrimination of the old-fash
ioned sort: a preference for hiring nonwhites 
to fill its lowest-level positions, on the con
dition that they stay there." /d. at 662. 

Additionally, Judge Tang, writing for the 
9th Circuit, stated: 

"Race labeling is pervasive at the salmon 
canneries, where "Filipinos" work with the 
'Iron Chink' before retiring to their 'Flip 
bunkhouse'." Atonio v. Wards Cove Packing 
Co., 827 F.2d 439, 447 (9th Cir.1987). 

As noted above, the primary victims of 
Wards Cove Packing Co.'s egregious dis
criminatory practices were Asian Pacific 
Americans and Alaskan natives. Thus, if 
Congress acts to exempt Wards Cove Packing 
Co. from the reach of CRA 1991, the primary 
victims of the unfair preferential treatment 
will be Asian Pacific Americans and Alaskan 
natives. 

Concerned about the blatant unfairness of 
the exemption, the Board of Governors of 
NAPABA unanimously voted at its October 
31, 1991 board meeting to urge Congress to 
oppose the amendment to CRA 1991 that 
would exclude Wards Cove Packing Co. I am 
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confident that the outrage felt by the 
NAPABA Board of Governors at its recent 
meeting, and by the NAPABA members 
present at its annual convention the next 
day, will be shared by many other Asian Pa
cific Americans, irrespective of party identi
fication and political philosophy, as we 
make them aware of the unfairness of the 
proposed exemption to Asian Pacific Ameri
cans. 

I strongly urge you to vote against any ef
forts to insert §22(b) to CRA 1991. 

PEGGY NAGAE LUM, 
President. 

The PRESIDING OFFICER. All time 
is yielded back. The question is on 
agreeing to the resolution. The clerk 
will call the roll. 

The legislative clerk called the roll. 
Mr. FORD. I announce that the Sen

ator from California [Mr. CRANSTON], 
the Senator from Nebraska [Mr. 
KERREY], the Senator from Colorado 
[Mr. WmTH] and the Senator from 
Pennsylvania [Mr. WOFFORD], are nec
essarily absent. 

Mr. SIMPSON. I announce that the 
Senator from Utah [Mr. HATCH], is ab
sent due to a death in the family. 

The PRESIDING OFFICER [Mr. 
BRYAN]. Are there any other Senators 
in the Chamber who desire to vote? 

The result was announced-yeas 73, 
nays 22, as follows: 

[Rollcall Vote No. 244 Leg.] 
YEA~73 

Baucus Glenn Mitchell 
Bentsen Gore Moynihan 
Biden Gorton Murkowski 
Bond Gra.ha.m Nunn 
Boren Gramm Packwood 
Breaux Grassley Pell 
Bryan Hatfield Pressler 
Bumpers Heflin Pryor 
Burns Helms Reid 
Byrd Hollings Riegle 
Chafee Jeffords Rockefeller 
Cochran Johnston Roth 
Cohen Kassebaum Rudman 
Craig Kasten Sasser 
D'Arnato Kennedy Seymour 
Danforth Kerry Shelby 
Daschle Kohl Simpson 
Dodd Levin Specter 
Dole Lieberman Stevens 
Domenici Lott Symms 
Duren berger Lugar Thurmond 
Ex on Mack Wallop 
Ford McCain Warner 
Fowler McConnell 
Garn Metzenbaum 

NAY~22 

Adams DeConcini Robb 
Akaka Dixon Sanford 
Bingaman Harkin Sarbanes 
Bradley Inouye Simon 
Brown Lautenberg Smith 
Burdick Leahy Wellstone 
Coats Mikulski 
Conrad Nickles 

NOT VOTING--5 
Cranston Kerrey Wofford 
Hatch Wirth 

So the resolution (S. Res. 214) as 
amended, was agreed to. 

[The resolution will appear in a sub
sequent issue of the RECORD.] 

Mr. DOLE. Mr. President, I move to 
reconsider the vote. 

Mr. MITCHELL. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

MORNING BUSINESS 
Mr. MITCHELL. Mr. President, I ask 

unanimous consent that the Senator 
from Kansas be recognized to address 
the Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. If the Sen
ator will suspend for a moment, the 
Senate is out of order. 

The Senator from Kansas is recog
nized. 

ZAMBIA AND ZAIRE 
Mrs. KASSEBAUM. Mr. President, 

last week was a historic week on the 
African continent. 

On Thursday, the people of Zambia 
went to the polls and elected Mr. Fred
erick Chiluba as president. In doing so, 
Zambians removed an icon of African 
politics, Mr. Kenneth Kaunda, who 
ruled the country since independence 
in 1964. 

The defeat of Mr. Kaunda symbolizes 
the dramatic political changes taking 
place in Africa today. From Ben1n to 
the Congo, Cape Verde to Mozambique, 
Africans are demanding that their Gov
ernments be accountable to their citi
zens. They want free speech, press that 
tells the whole story, elections with 
real choices. 

Zambia's dramatic election also il
lustrates the sweeping rejection of 
statist economic policies in Africa. Due 
to mismanagement and falling copper 
prices, Zambia's economy has slid into 
deep decline. Inflation is skyrocketing, 
the infrastructure is largely beyond re
pair, and price subsidies have removed 
incentives for domestic food produc
tion. 

Indeed, President Chiluba has a dif
ficult road ahead. I believe it is impor
tant that the West give what support is 
possible as Zambia tries to emerge 
from its challenging situation. 

Mr. President, I commend the people 
of Zambia for their courageous and de
termined effort to bring democracy to 
their nation. Their peaceful struggle 
offers hope to people all over the Afri
can Continent who desire democratic 
governments and efficient economies. 

I also would like to recognize Presi
dent Kaunda's, I believe, really very 
courageous position as he graciously 
stepped down and conceded the loss of 
power. 

Sometimes volumes are spoken in 
the way one can leave, as well as the 
way one can lead. 

Over the past 27 years, the world has 
grown to respect the man who led 
Zambia to independence. He led the 
struggle for the independence of 
Zimbabwe and the abolition of apart
heid in South Africa. He has contin
ually pressed efforts to resolve Africa's 
conflicts through dialog-not fighting. 

Mr. President, President Kaunda has 
proven this week to be a true states
man. By leading Zambians to the bal
lot boxes and by respecting the results 

of the election, President Kaunda re
spected the wishes of his people. He 
saw what is best for his nation and fol
lowed this path, despite the loss of per
sonal power. 

While Zambians peacefully voted for 
a new democratic government, to the 
north in Zaire, the regime of President 
Mobutu stubbornly resists any form of 
democratic change. · 

Two weeks ago, I expressed my deep 
concern about the deteriorating situa
tion in Zaire. A that time, I urged the 
United States administration to send a 
strong signal to President Mobutu that 
unless he stopped resisting democracy 
all cooperation with Zaire would cease. 

Over the past 2 weeks, President 
Mobutu's intransigence has only in
creased. He has resisted movement to
ward democracy at every turn. He has 
suppressed the voice of the people at 
every opportunity. 

Two weeks ago, President Mobutu 
appointed an interim coalition Govern
ment, sharing power with opposition 
leaders. Faced with the possibility of 
losing absolute control, President 
Mobutu quickly sacked this Govern
ment. He has since appointed a new in
terim regime, but he continues to con
trol the major min1stries. Most ana
lysts believe this Government is a 
sham. 

The economy of Zaire is nearing 
total collapse. Inflation is skyrocket
ing, with an annual rate of over 3,000 
percent. The infrastructure is largely 
destroyed. Food shortages are increas
ing. 

It is now clear to all that the regime 
of President Mobutu no longer has any 
legitimacy within Zaire. 

Mr. President, I believe the situation 
in Zaire has reached a precipice: Either 
democracy is given a chance-as it was 
in Zambia-or the country deteriorates 
into civil war and anarchy. 

In this situation, the message from 
the United States to President Mobutu 
should be firm and unambiguous: Hav
ing subverted the democratic process, 
we can no longer support your adminis
tration. 

Mr. President, some argue that the 
departure of President Mobutu would 
raise uncertainties about the future of 
Zaire. Who would make up the new 
leadership? What would they be like? 
What action would the military, par
ticularly the special forces, take if 
President Mobutu leaves? 

I do not have answers to these ques
tions. No one does. But what is clear is 
that the continued subversion of the 
democratic forces in Zaire will lead to 
the political and economic deteriora
tion of the country. Time is of the es
sence. 

Mr. President, President Kaunda's 
care for his people-care for the future 
of his nation-led him to respect the 
democratic wishes of the Zambian peo
ple. I would hope that President 
Mobutu would demonstrate the same 
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concern for the people of Zaire. And I 
would hope that the United States 
would strongly support democracy in 
Zaire. 

I yield the floor and I thank the ma
jority leader. 

MESSAGES FROM THE PRESIDENT 
Messages from the President of the 

United States were communicated to 
the Senate by Mr. McCathran, one of 
his secretaries. 

EXECUTIVE MESSAGES REFERRED 
As in executive session the Presiding 

Officer laid before the Senate messages 
from the President of the United 
States submitting sundry nominations 
and withdrawals which were referred to 
the appropriate committees. 

(The nominations and withdrawals 
received today are printed at the end of 
the Senate proceedings.) 

REGULATORY PROGRAM OF THE 
U.S. GOVERNMENT-MESSAGE 
FROM THE PRESIDENT-PM-93 
The PRESIDING OFFICER laid be-

fore the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Governmental Affairs: 
To the Congress of the United States: 

This annual Regulatory Program of the 
United States Government, created pur
suant to Executive Order No. 12498, sets 
forth my Administration's regulatory 
policies, goals, and objectives for the 
coming year. This Regulatory Program, 
containing submissions of the most sig
nificant regulatory activities planned 
for the year, increases agency account
ability for regulatory actions, facili
tates coordinated Federal regulatory 
policy, helps reduce unjustifiable regu
latory burdens, and provides the public 
and the Congress with better access to 
the regulatory plans of the executive 
branch. 

Federal regulations to implement the 
laws that protect Americans' health 
and safety, environment, and economic 
system are crucial to the public wel
fare. But these regulations must be ef
ficient and cost effective. We cannot 
afford for them to be otherwise. 

Americans spend billions of hours 
and billions of dollars each year deal
ing with Federal regulations and paper
work. With over 100 agencies imple
menting thousands of regulations, the 
Federal Government affects nearly 
every facet of American life. Although 
intended to benefit and protect the 
American public, Government regula
tions may-through faulty design or 
clumsy implementation-have an oppo
site, even harmful, effect. When Fed
eral regulations impose costs that ex
ceed benefits, taxpayers, consumers, 

and businesses alike are adversely af
fected-paying both higher prices and 
higher taxes. 

That is why we are committed to reg
ulatory reform and paperwork reduc
tion. This Nation must devote its max
imum energies and capital to growth 
and prosperity, consistent with protec
tion of health and safety and the envi
ronment. 

To reduce unnecessary regulatory 
burdens, I have asked the Council on 
Competitiveness, chaired by Vice 
President Quayle, in conjunction with 
the Office of Management and Budget's 
Office of Information and Regulatory 
Affairs, to ensure agency adherence to 
the cost-benefit principles and the reg
ulatory review process outlined in Ex
ecutive Order No. 12291. At a recent 
meeting of the Council, the Vice Presi
dent reaffirmed the Administration's 
commitment to remove excessive regu
latory burdens, and regulatory agen
cies renewed their commitment, con
sistent with law, to reduce the amount 
of regulation and ensure that rules 
clearly maximize benefits and mini
mize costs. 

By assuring implementation of the 
basic principles set forth in Executive 
Order No. 12291, I believe this country 
can achieve a more rational, more rea
sonable regulatory policy that both 
protects health and safety and the en
vironment and benefits American con
sumers as well as our global competi
tiveness. 

GEORGE BUSH. 
THE WHITE HOUSE, November 5, 1991. 

MESSAGES FROM THE HOUSE 
At 7:18 p.m., a message from the 

House of Representatives, delivered by 
Mr. Hays, one of its reading clerks, an
nounced that the House had passed the 
bill (8. 1848) to restore the authority of 
the Secretary of Education to make 
certain preliminary payments to local 
educational agencies, and for other 
purposes, without amendment. 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and doc
uments, which were referred as indi
cated: 

EC-2091. A communication from the Comp
troller of the Department of Defense, trans
mitting, pursuant to law, a report concern
ing the transfers of funds; to the Committee 
on Appropriations. 

EC-2092. A communication from the Presi
dent of the Oversight Board and from the 
Chief Executive Officer of the Resolution 
Trust Corporation, transmitting jointly, pur
suant to law, a report on the activities and 
efforts of the RTC, the Federal Deposit In
surance Corporation, and the Oversight 
Board; to the Committee on Banking, Hous
ing and Urban Affairs. 

EC-2093. A communication from the Sec
retary of the· Department of Housing and 

Urban Development, transmitting, pursuant 
to law, a report on the Rental Rehab111tation 
Program for fiscal year 1991; to the Commit
tee on Banking, Housing and Urban Affairs. 

EC-2094. A communication from the Sec
retary of the Department of Housing and 
Urban Development, transmitting, pursuant 
to law, a report on the strategy and action 
plan developed to assist in the disposition of 
foreclosed properties; to the Committee on 
Banking, Housing and Urban Affairs. 

EC-2095. A communication from the Presi
dent and Chairman of the Export-Import 
Bank of the United States, transmitting, 
pursuant to law, a report containing a de
scription of any progress achieved in nego
tiations concerning international arrange
ments restricting the use of tied and par
tially untied aid credits for commercial pur
poses, and details on the specific tied aid 
credit transactions authorized by Export-Im
port Bank of the United States; to the Com
mittee on Banking, Housing and Urban Af
fairs. 

EC-2096. A communication from the Direc
tor of the Office of Management and Budget, 
Executive Office of the President, transmit
ting, pursuant to law, a report on H.R. 2426, 
the Military Construction Appropriations 
Act for FY 1992 (P.L. 102-136); to the Commit
tee on the Budget. 

EC-2097. A communication from the Sec
retary of Energy, transmitting, pursuant to 
law, a report on enforcement actions and 
comprehensive status of Exxon and stripper 
well oil overcharge funds; to the Committee 
on Energy and Natural Resources. 

EC-2098. A communication from the Acting 
Deputy Associate Director for Collection and 
Disbursement, Minerals Management Serv
ice, United States Department of the Inte
rior, transmitting, pursuant to law, a report 
on certain offshore lease revenues; to the 
Committee on Energy and Natural Re
sources. 

EC-2099. A communication from the Acting 
Deputy Associate Director for Collection and 
Disbursement, Minerals Management Serv
ice, United States Department of the Inte
rior, transmitting, pursuant to law, a report 
on certain offshore lease revenues; to the 
Committee on Energy and Natural Re
sources. 

EC-2100. A communication from the Sec
retary of the Interior, transmitting, pursu
ant to law, a report on federal onshore oil 
and gas management; to the Committee on 
Energy and Natural Resources. 

EC-2101. A communication from the Sec
retary of Commerce, transmitting, pursuant 
to law, a report on the activities of the Eco
nomic Development Administration for fis
cal year 1990; to the Committee on Environ
ment and Public Works. 

EC-2102. A communication from the Assist
ant Administrator of the Environmental 
Protection Agency, transmitting, pursuant 
to law, a report on the administration of 
Title 1 of the Marine Protection, Research, 
and Sanctuaries Act of 1972 (P .L. 92-532); to 
the Committee on Environment and Public 
Works. 

EC-2103. A communication from the Ad
ministrator of the General Services Adminis
tration, transmitting, pursuant to law, are
port of the building project survey for Kan
sas City, Missouri, and a prospectus for the 
design of the White House Remote Delivery 
Site and U.S. Secret Service Vehicle Facility 
in Washington, D.C.; to the Committee on 
Environment and Public Works. 

EC-2104. A communication from the Envi
ronmental Protection Agency, transmitting, 
pursuant to law, a report on the progress and 
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accomplishments of the Superfund Innova
tive Technology Evaluation Program for fis
cal year 1990; to the Committee on Environ
ment and Public Works. 

EC-2105. A communication from the Chair
man of the Nuclear Regulatory Commission, 
transmitting, pursuant to law, a report on 
the nondisclosure of Safeguards Information 
for the quarter ending September 30, 1991; to 
the Committee on Environment and Public 
Works. 

EC-2106. A communication from the Chair
man of the Nuclear Regulatory Commission, 
transmitting, pursuant to law, a report on 
abnormal occurrences at licensed facilities 
for the second calendar quarter of 1991; to 
the Committee on Environment and Public 
Works. 

EC-2107. A communication from the Board 
Members of the Railroad Retirement Board, 
transmitting, pursuant to law, a report con
cerning referrals by the investigating official 
to the reviewing official, matters transmit
ted to the Attorney General, hearings con
ducted by the presiding officers, and actions 
to collect civil penalties or assessments dur
ing fiscal year 1991; to the Committee on 
Governmental Affairs. 

EC-2108. A communication from the Ad
ministrator of the Small Business Adminis
tration, transmitting, pursuant to law, are
port on Minority Small Business and Capital 
Ownership Development; to the Committee 
on the Small Business. 

EC-2109. A communication from the Assist
ant Secretary of State (Legislative Affairs), 
transmitting, pursuant to law, a report on 
Convention No. 171, Recommendation No. 
178, Protocol of 1990, and a letter from the 
Department of Labor; to the Committee on 
Foreign Relations. 

EC-2110. A communication from the Assist
ant Secretary of State (Legislative Affairs), 
transmitting, pursuant to law, a report on 
Convention No. 170, Recommendation No. 
177, and a letter from the Department of 
Labor; to the Committee on Foreign Rela
tions. 

EC-2111. A communication from the Assist
ant Legal Adviser for Treaty Affairs, Depart
ment of State, transmitting, pursuant to 
law, a report on international agreements, 
other than treaties, entered into by the 
United States in the sixty day period prior 
to October 24, 1991; to the Committee on For
eign Relations. 

EC-2112. A communication from the Chair
man of the Council of the District of Colum
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-93 adopted by the Council on Oc
tober 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2113. A communication from the Chair
man of the Council of the District of Colum
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-94 adopted by the Council on Oc
tober 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2114. A communication from the Chair
man of the Council of the District of Col um
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-96 as adopted by the Council on 
October 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2115. A communication from the Chair
man of the Council of the District of Colum
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-95 as adopted by the Council on 
October 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2116. A communication from the Chair
man of the Council of the District of Colum
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-90 as adopted by the Council on 

October 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2117. A communication from the Chair
man of the Council of the District of Colum
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-89 as adopted by the Council on 
October 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2118. A communication from the Chair
man of the Council of the District of Col um
bia, transmitting, pursuant to law, copies of 
D.C. Act 9-88 as adopted by the Council on 
October 1, 1991; to the Committee on Govern
mental Affairs. 

EC-2119. A communication from the Assist
ant Secretary of Indian Affairs, Department 
of the Interior, transmitting, pursuant to 
law, a report containing recommendations 
for amendments to Federal laws; to the Se
lect Committee on Indian Affairs. 

EC-2120. A communication from the Na
tional Safety Council, Office of the Presi
dent, transmitting, pursuant to law, a report 
of the audit of the financial transactions of 
the National Safety Council and Foundation 
for Safety and Health for the fiscal years 
ended June 30, 1991 and 1990; to the Council of 
the Judiciary. 

EC-2121. A communication from the Sec
retary of Education, transmitting, pursuant 
to law, a report transmitted to the Federal 
Register for scheduled publication; to the 
Committee on Labor and Human Resources. 

EC-2122. A communication from the Chair
man of the Jacob K. Javits Board, transmit
ting, pursuant to law, a report of the Jacob 
K. Javits Fellowship Board; to the Commit
tee on Labor and Human Resources. 

REPORTS OF COMMITTEES 
The following reports of committees 

were submitted: 
By Mr. KENNEDY, from the Committee on 

Labor and Human Resources, without 
amendment: 

S. 1915. An original bill to amend the High
er Education Act of 1965 to provide for the fi
nancial security of the Student Loan Mar
keting Association, and for other purposes 
(Rept. No. 102-202). 

By Mr. KENNEDY, from the Committee on 
Labor and Human Resources, with an amend
ment in the nature of a substitute: 

S. 1256. A bill to direct the Secretary of 
Health and Human Services to develop and 
implement an information gathering system 
to permit the measurement, analysis, andre
porting of welfare dependency. 

By Mr. BIDEN, from the Committee on the 
Judiciary, with amendments: 

S. 1505. A bill to amend the law relating to 
the Martin Luther King, Jr. Federal Holiday 
Commission. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first 
and second time by unanimous con
sent, and referred as indicated: 

By Mr. KENNEDY: 
S. 1915. An original bill to amend the High

er Education Act of 1965 to provide for the fi
nancial security of the Student Loan Mar
keting Association, and for other purposes; 
from the Committee on Labor and Human 
Resources; placed on the calendar. 

By Mr. LEAHY (for himself and Mr. 
GORE): 

S. 1916. A bill to transfer Federal financial 
assistance currently used to develop herbi-

cide resistant plants to nonchemical weed 
control systems, and for other purposes; to 
the Committee on Agriculture, Nutrition, 
and Forestry. 

By Mr. BROWN (for himself, Mr. KOHL, 
Mr. STEVENS, Mr. Lo'IT, Mr. GARN, 
Mr. WALLOP, Mr. BURNS, Mr. SMITH 
and Mr. JEFFORDS): 

S. 1917. A bill to amend the Internal Reve
nue Code of 1986 to provide for the indexing 
of certain assets; to the Committee on Fi
nance. 

By Mr. SIMON: 
S. 1918. A bill to amend the Internal Reve

nue Code of 1986 to provide for the designa
tion on income tax forms of tax overpay
ments and contributions to retire the public 
debt to be deposited in an account des
ignated in title 31, United States Code; to 
the Committee on Finance. 

By Mr. COATS (for himself and Mr. 
LUGAR): 

S. 1919. A bill to modify the boundaries of 
the Indiana Dunes National Lakeshore, and 
for other purposes; to the Committee on En
ergy and Natural Resources. 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. KENNEDY (for himself, Mr. 
CRANSTON, Mrs. KASSEBAUM and Mr. 
SIMON): 

S. Con. Res. 73. A concurrent resolution ex
pressing the sense of the Congress with re
spect to the implementation of the United 
Nations peace plan for the Western Sahara; 
to the Committee on Foreign Relations. 

By Mr. DECONCINI (for himself, Mr. 
D'AMATO, Mr. FOWLER, Mr. WALLOP 
and Mr. CRAIG): 

S. Con. Res. 74. A concurrent resolution 
calling for acceptance and implementation 
by certain republics of the commitments on 
human rights, fundamental freedoms, and 
humanitarian cooperation contained in the 
Helsinki Final Act and other documents of 
the Conference on Security and Cooperation 
in Europe; to the Committee on Foreign Re
lations. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. LEAHY (for himself and 
Mr. GoRE): 

S. 1916. A bill to transfer Federal fi
nancial assistance currently used to 
develop herbicide resistant plants to 
nonchemical weed control systems, and 
for other purposes; to the Committee 
on Agriculture, Nutrition, and For
estry. 

HERBICIDE REDUCTION ACT OF 1991 

Mr. LEAHY. Mr. President, I am con
cerned about the Department of Agri
culture's continued funding of herbi
cide resistant plant development and 
research. I should tell you, Mr. Presi
dent, I feel the Department of Agri
culture should help farmers develop 
safer growing techniques instead of 
helping chemical companies sell more 
pesticides. The funding of herbicide re
sistant plant research is a short-sight
ed, misguided policy. 
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The reason chemical companies like 

herbicide resistant plants is clear: Once 
commercially licensed, these plants 
will encourage greater pesticides use, 
not less. This is not what the public 
nor farmers want. 

The American public is demanding 
safer food and groundwater. Farmers 
are worried about prolonged exposure 
to pesticides that place them and their 
families at risk. A poll of Iowa farmers 
showed that 78 percent of Iowa farmers 
believe that modern farming relies too 
heavily on pesticides. 

The United States is the world leader 
in biotechnology research and should 
continue to be, but leadership means 
funding the right projects in the right 
areas; herbicide resistant plants are 
neither. 

Instead of herbicide resistant plants, 
we should be looking at disease, 
drought, or frost resistant plants. 

The United States' food supply is one 
of the safest in the world. At a time 
when we are toughening food safety 
and environmental standards, it makes 
no sense for the administration to be 
funding research that will encourage 
greater chemical herbicide use. 

USDA is not the only one developing 
herbicide resistant plants. The chemi
cal industry is spending millions of dol
lars on similar research. The compa
nies will not disclose how much they 
are spending on their research, but 
their motives are clear. Once approved 
for commercial use, the annual U.S. 
market for these plants is estimated to 
exceed $300 million by the year 2000. 
The world market will be even larger. 

The administration should not be 
spending precious tax dollars on re
search that primarily benefits the prof
it margins of the chemical industry. 

The primary beneficiaries of this re
search are not farmers or consumers, 
but rather the large chemical compa
nies getting the benefits at the Amer
ican taxpayers' expense. 

I support continued research in bio
technology. And despite the protests 
from the chemical industry, this legis
lation is neither antitechnology nor 
ani tbiotechnology. USDA research 
funding would not be reduced. Instead, 
Federal funds spent on developing her
bicide resistance plants would be shift
ed to other biotechnology and sustain
able weed control research. 

Biotechnology should, and will, play 
a significant role in agriculture. But as 
with any other technology, there are 
appropriate and inappropriate uses. An 
application that will increase the use 
of chemical herbicides is inappropriate. 

Because of USDA bookkeeping proce
dures, no one knows for sure the exact 
amount the administration spends on 
herbicide resistant plant research. The 
Senate Agriculture Committee has un
covered at least $8.4 million in spend
ing. Two examples of federally funded 
herbicide resistant plant research in
clude: 

USDA is spending $103,000 on develop
ing plants resistant to 2,4-D, a known 
carcinogen that is a close relative of 
the defoliant agent orange. A study of 
Kansas farmers showed that farmers 
exposed to 2,4-D as few as 20 days had 
a six times greater chances of develop
ing non-Hodgkins lymphoma. In addi
tion, the Food and Drug Administra
tion found increased incidence of ma
lignant tumors, breast tumors, and ma
lignant blood cell tumors in laboratory 
animals. 

USDA is also spending $705,000 on de
veloping plants resistant to atrazine, a 
pesticide labeled by the Environmental 
Protection Agency as a class C possible 
carcinogen. Atrazine also contaminates 
groundwater. A 1989 U.S. Geological 
Survey study found atrazine in 98 per
cent of the examined streams, 56 per
cent of which had levels higher than 
the EPA's health advisory level. 
Atrazine is currently undergoing a sec
ond review by EPA because of serious 
"potential oncogenic risk * * * and 
concern about widespread contamina
tion of ground water." 

Groundwater contamination is a 
threat nationwide. Over 95 percent of 
rural America relies on this same 
groundwater for drinking water. 

Herbicide resistant plants will not 
solve the problem of reducing chemi
cals in our farming systems. They will 
not protect the American farmer and 
farmworker. They will not maintain 
the highest possible standards of food 
quality. They will not preserve our pre
cious groundwater supplies. They will 
not protect our beleaguered natural re
sources. 

We must stop funding herbicide re
sistant plant research and start fund
ing research that will help ensure the 
continued preeminence of American 
agricultural products in a global mar
ketplace that is becoming more and 
more environmentally conscious. Now 
is the time to act. 

By Mr. BROWN (for himself, Mr. 
KOHL, Mr. STEVENS, Mr. LOTT, 
Mr. GARN, Mr. WALLOP, Mr. 
BURNS, Mr. SMITH, and Mr. JEF
FORDS): 

S. 1917. A bill to amend the Internal 
Revenue Code of 1986 to provide for the 
indexing of certain assets; to the Com
mittee on Finance. 

ASSET INDEXING ACT OF 1991 

• Mr. BROWN. Mr. President, today we 
are introducing legislation that will 
help bring fairness to our tax laws and 
provide an incentive to hold long-term 
investments. 

It's unfair to tax Americans on the 
sale of an asset when there is no real 
gain. Current tax laws does just that 
because it fails to adjust the basis of an 
asset for inflation. 

Our legislation would index the basis 
of tangible property and stock in a cor
poration that have held for at least 3 
years. Assets that would not be indexed 

are creditor's interest, options, net 
lease property, preferred stock, stock 
in a subchapter S corporation, stock in 
a personal holding company, and stock 
in a foreign corporation. 

Under our bill, the eligible basis of 
assets will be indexed beginning Janu
ary 1, 1992, and will apply to assets sold 
after January 1, 1999. 

The Congressional Budget Office 
[CBO] reported in an August 1990 report 
that, "more assets would be sold under 
indexing or an exclusion than would be 
under present law." The Joint Commit
tee on Taxation [JCT] has calculated 
that our legislation will have a neg
ligible effect on our current budget es
timates. 

Indexing for such longer term invest
ments, held for at least 3 years, would 
benefit all individual investors no mat
ter how large or small. Suppose you 
bought a small store at the beginning 
of next year on January 1, 1992, for 
$100,000, operated it for 7 years-and 
thus, qualified for the 3-year holding 
period-and sold it on January 1, 1991, 
for $200,000. If the statutory tax rate 
was 28 percent, the previous owner 
would be taxed $28,0000 on the $100,000 
nominal capital gain. But, if the infla
tion rate averaged 4.5 percent over the 
course of those 7 years, about $36,000 of 
the $100,000 in gain would be the result 
of inflation. The real capital gain 
would only be a little over $64,000, re
sulting in a tax of $18,000, rather than 
$28,000 had the asset not been indexed 
for inflation. This frees up an addi
tional $10,000 for savings and invest
ment. 

There have been numerous capital 
gains proposals with many different 
rate reductions and holding periods to 
encourage long-term investment. Ours 
would reward longer term investments 
with indexing. Ours would be available 
to all investors no matter how large or 
small. Ours would have a negligible ef
fect on our current budget estimates. 

Hopefully, indexing assets is some
thing we can all agree upon this ses
sion of the 102d Congress. 

I ask unanimous consent that . the 
full text of our bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1917 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Asset Index
ing Act of 1991". 
SEC. 2. INDEXING OF CERTAIN ASSETS FOR PlJR. 

POSES OF DETERMINING GAIN OR 
LOSS. 

(a) IN GENERAL.-Part II of subchapter 0 of 
chapter 1 of the Internal Revenue Code of 
1986 (relating to basis rules of general appli
cation) is amended by inserting after section 
1021 the following new section: 
"SEC. 1022. INDEXING OF CERTAIN ASSETS FOR 

PURPOSES OF DETERMINING GAIN 
ORWSS. 

"(a) GENERAL RULE.-
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"(1) INDEXED BASIS SUBSTITUTED FOR AD

JUSTED BASIS.-Except as provided in para
graph (2), if an indexed asset which has been 
held for more than 3 years is sold or other
wise disposed of, for purposes of this title the 
indexed basis of the asset shall be sub
stituted for its adjusted basis. 

"(2) EXCEPI'ION FOR DEPRECIATION, ETC.
The deduction for depreciation, depletion, 
and amortization shall be determined with
out regard to the application of paragraph (1) 
to the taxpayer or any other person. 

"(b) INDEXED ASSET.-
"(1) IN GENERAL.-For purposes of this sec

tion, the term 'indexed asset' means-
"(A) stock in a corporation, and 
"(B) tangible property (or any interest 

therein), which is a capital asset of property 
used in the trade or business (as defined in 
section 1231(b)). 

"(2) CERTAIN PROPERTY EXCLUDED.-For 
purposes of this section, the term 'indexed 
asset' does not include-

"(A) CREDITOR'S INTEREST.-Any interest in 
property which is in the nature of a credi
tor's interest. 

"(B) OPTIONS.-Any option or other right 
to acquire an interest in property. 

"(C) NET LEASE PROPERTY.-ln the case Of a 
lessor, net lease property (within the mean
ing of subsection (h)(l)). 

"(D) CERTAIN PREFERRED STOCK.-Stock 
which is fixed and preferred as to dividends 
and does not participate in corporate growth 
to any significant extent. 

"(E) STOCK IN CERTAIN CORPORATIONS.
Stock in-

"(i) a personal holding company (as defined 
in section 542), and 

"(ii) a foreign corporation. 
"(3) EXCEPTION FOR STOCK IN FOREIGN COR

PORATION WHICH IS REGULARLY TRADED ON NA
TIONAL OR REGIONAL EXCHANGE.-Clause (ii) of 
paragraph (2)(E) shall not apply to stock in 
a foreign corporation the stock of which is 
listed on the New York Stock Exchange, the 
American Stock Exchange, or any domestic 
regional exchange for which quotations are 
published on a regular basis other than-

"(A) stock of a foreign investment com
pany (within the meaning of section 1246(b)), 
and 

"(B) stock in a foreign corporation held by 
a United States person who meets the re
quirements of section 1248 (a)(2). 

(C) INDEXED BASIS.-For purposes of this 
section-

"(!) INDEXED BASIS.-The indexed basis for 
any asset is-

"(A) the adjusted basis of the asset, multi
plied by 

"(B) the applicable inflation ratio. 
"(2) APPLICABLE INFLATION RATIO.-The ap

plicable inflation ratio for any asset is the 
percentage arrived at by dividing-

"(A) the gross national product deflator for 
the calendar quarter in which the disposition 
takes place, by 

"(B) the gross national product deflator for 
the calendar quarter ending December 31, 
1992 (or, if later, the calendar quarter in 
which the asset was acquired by the tax
payer). 
The applicable inflation ratio shall not be 
taken into account unless it is greater than 
1. The applicable inflation ratio for any asset 
shall be rounded to the nearest one-tenth of 
1 percent. 

"(3) GROSS NATIONAL PRODUCT DEFLATOR.
The gross national product deflator for any 
calendar quarter is the implicit price 
deflator for the gross national product for 
such quarter (as shown in the first revision 
thereof). 

"(d) SPECIAL RULES.-For purposes of this 
section-

"(!) TREATMENT AS SEPARATE ASSET.-ln 
the case of any asset, the following shall be 
treated as a separate asset: 

"(A) a substantial improvement to prop
erty, 

"(B) in the case of stock of a corporation, 
a substantial contribution to capital, and 

"(C) any other portion of an asset to the 
extent that separate treatment of such por
tion is appropriate to carry out the purposes 
of this section. 

"(2) ASSETS WHICH ARE NOT INDEXED ASSETS 
THROUGHOUT HOLDING PERIOD.-

"(A) IN GENERAL.-The applicable inflation 
ratio shall be appropriately reduced for cal
endar months at any time during which the 
asset was not an indexed asset. 

"(B) CERTAIN SHORT SALES.-For purposes 
of applying subparagraph (A), an asset shall 
be treated as not an indexed asset for any 
short sale period during which the taxpayer 
or the taxpayer's spouse sells short property 
substantially identical to the asset. For pur
poses of the preceding sentence, the short 
sale period begins on the day after the sub
stantially identical property is sold and ends 
on the closing date for the sale. 

"(3) TREATMENT OF CERTAIN DISTRIBU
TIONS.-A distribution with respect to stock 
in a corporation which is not a dividend shall 
be treated as a disposition. 

"(4) SECTION CANNOT INCREASE ORDINARY 
Loss.-To the extent that (but for this para
graph) this section would create or increase 
a net ordinary loss to which section 1231(a)(2) 
applies or an ordinary loss to which any 
other provision of this title applies, such 
provision shall not apply. The taxpayer shall 
be treated as having a long-term capital loss 
in an amount equal to the amount of the or
dinary loss to which the preceding sentence 
applies. · 

"(5) ACQUISITION DATE WHERE THERE HAS 
BEEN PRIOR APPLICATION OF SUBSECTION (a)(l) 
WITH RESPECT TO THE TAXPAYER.-If there has 
been a prior application of subsection (a)(l) 
to an asset while such asset was held by the 
taxpayer, the date of acquisition of such 
asset by the taxpayer shall be treated as not 
earlier than the date of the most recent such 
prior application. 

"(6) COLLAPSIBLE CORPORATIONS.-The ap
plication of section 341(a) (relating to col
lapsible corporations) shall be determined 
without regard to this section. 

"(e) CERTAIN CONDUIT ENTITIES.-
"(!) REGULATED INVESTMENT COMPANIES; 

REAL ESTATE INVESTMENT TRUSTS; COMMON 
TRUST FUNDS.-

"(A) IN GENERAL.-Stock in a qualified in
vestment entity shall be an indexed asset for 
any calendar month in the same ratio as the 
fair market value of the assets held by such 
entity at the close of such month which are 
indexed assets bears to the fair market value 
of all assets of such entity at the close of 
such month. 

"(B) RATIO OF 90 PERCENT OR MORE.-If the 
ratio for any calendar month determined 
under subparagraph (A) would (but for this 
subparagraph) be 90 percent or more, such 
ratio for such month shall be 100 percent. 

"(C) RATIO OF 10 PERCENT OR LESS.-If the 
ratio for any calendar month determined 
under subparagraph (A) would (but for this 
subparagraph) be 10 percent or less, such 
ratio for such month shall be zero. 

"(D) VALUATION OF ASSETS IN CASE OF REAL 
ESTATE INVESTMENT TRUSTS.-Nothing in this 
paragraph shall require a real estate invest
ment trust to value its assets more fre
quently than once each 36 months (except 

where such trust ceases to exist). The ratio 
under subparagraph (A) for any calendar 
month for which there is no valuation shall 
be the trustee's good faith judgment as to 
such valuation. 

"(E) QUALIFIED INVESTMENT ENTITY.-For 
purposes of this paragraph, the term 'quali
fied investment entity' means-

"(i) a regulated investment company 
(within the meaning of section 851), 

"(ii) a real estate investment trust (within 
the meaning of section 856), and 

"(iii) a common trust fund (within the 
meaning of section 584). 

"(2) PARTNERSHIPS.-In the case of a part
nership, the adjustment made under sub
section (a) at the partnership level shall be 
passed through to the partners. 

"(3) SUBCHAPI'ER S CORPORATIONS.-ln the 
case of an electing small business corpora
tion, the adjustment under subsection (a) at 
the corporate level shall be passed through 
to the shareholders. 

"(f) DISPOSITIONS BETWEEN RELATED PER
SONS.-

"(1) IN GENERAL.-This section shall not 
apply to any sale or other disposition of 
property between related persons except to 
the extent that the basis of such property in 
the hands of the transferee is a substituted 
basis. 

"(2) RELATED PERSONS DEFINED.-For pur
poses of this section, the term 'related per
sons' means-

"(A) persons bearing a relationship set 
forth in section 267(b), and 

"(B) persons treated as single employer 
under subsection (b) or (c) of section 414. 

"(g) TRANSFERS To INCREASE INDEXING AD
JUSTMENT OR DEPRECIATION ALLOWANCE.-If 
any person transfers cash, debt, or any other 
property to another person and the principal 
purpose of such transfer is-

"(1) to secure or increase an adjustment 
under subsection (a), or 

"(2) to increase (by reason of an adjust
ment under subsection (a)) a deduction for 
depreciation, depletion, or amortization, 
the Secretary may disallow part or all of 
such adjustment or increase. 

"(h) DEFINITIONS.-For purposes of this sec
tion-

"(1) NET LEASE PROPERTY DEFINED.-The 
term 'net lease property' means leased real 
property where-

"(A) the term of the lease (taking into ac
count options to renew) was 50 percent or 
more of the useful life of the property, and 

"(B) for the period of the lease, the sum of 
the deductions with respect to such property 
which are allowable to the lessor solely by 
reason of section 162 (other than rents and 
reimbursed amounts with respect to such 
property) is 15 percent or less of the rental 
income produced by such property. 

"(2) STOCK INCLUDES INTEREST IN COMMON 
TRUST FUND.-The term 'stock in a corpora
tion' includes any interest in a common 
trust fund (as defined in section 584(a)). 

"(i) REGULATIONS.-The Secretary shall 
prescribe such regulations as may be nec
essary or appropriate to carry out the pur
poses of this section." 

(b) CLERICAL AMENDMENT.-The table of 
sections for part II of subchapter 0 of such 
chapter 1 of such Code is amended by insert
ing after the item relating to section 1021 the 
following new i tern: 

"Sec. 1022. Indexing of certain assets for pur
poses of determining gain or 
loss." 

(C) ADJUSTMENT TO APPLY FOR PuRPOSES OF 
DETERMINING EARNINGS AND PROFITS.-Sub-
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section (f) of section 312 of such Code (relat
ing to effect on earnings and profits of gain 
or loss and of receipt of tax-free distribu
tions) is amended by adding at the end there
of the following new paragraph: 

"(3) EFFECT ON EARNINGS AND PROFITS OF 
INDEXED BASIS.-For substitution of indexed 
basis for adjusted basis in the case of the dis
position of certain assets after December 31, 
1996 see section 1022(a)(l)." 
SEC. 3. EFFECTIVE DATE. 

The amendments made by section 2 shall 
apply to dispositions after December 31, 1996, 
in taxable years ending after such date.• 

By Mr. COATS (for himself and 
Mr. LUGAR): 

S. 1919. A bill to modify the bound
aries of the Indiana Dunes National 
Lakeshore, and for other purposes; to 
the Committee on Energy and Natural 
Resources. 

INDIANA DUNES NATIONAL LAKESHORE ACCESS 
AND ENHANCEMENT ACT 

• Mr. COATS. Mr. President, I am 
pleased today to introduce a bill, on be
half of Senator LUGAR and myself, to 
enhance and expand the Indiana Dunes 
National Lakeshore. Today is a special 
day for Hoosiers as it marks the 25th 
anniversary of the dunes. 

The sandy beaches of the Indiana 
Dunes stretch 50 miles along Lake 
Michigan, and the park is within 100 
miles of 10 million people. From the 
·steel plants of Gary, to the Michigan 
City powerplant, the dunes is the epit
ome of an urban park-host to almost 2 
million visitors annually. 

The legislation we introduce today is 
the result of a careful review of all the 
parcels at the Dunes which have been 
suggested for inclusion in the National 
Lakeshore. In crafting this bill, Sen
ator LUGAR and I have done our best to 
listen to all sides with equal sympathy 
and understanding. We look forward to 
passing this bill into law. 

As the poet Carl Sandburg once 
wrote, "[the Dunes] are to the Midwest 
what the Grand Canyon is to Arizona 
and the Yosemite to California. They 
constitute a signature of time and eter
nity; once lost, the loss would be irrev
ocable." On this 25th anniversary of 
the Dunes, we reaffirm our commit
ment to the protection of this impor
tant national treasure. 

I ask unanimous consent that the 
text of this bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1919 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Indiana 
Dunes National Lakeshore Access and En
hancement Act". 
SEC. 2. DEFINITION. 

For the purposes of this Act, the term "the 
Act" means the Act entitled "An Act to pro
vide for the establishment of the Indiana 
Dunes National Lakeshore, and for other 

purposes", approved November 5, 1966 (6 
U.S.C. 460u et seq.). 
SEC. 3. BOUNDARIES. 

(a) IN GENERAL.-The first section of the 
Act (16 U.S.C. 460u) is amended by striking 
"October 1986, and numbered 626-80, 033-B" 
and inserting "September 1991, and num
bered 626-80, 039-A". 

(b) CRESCENT DUNE.-Section 12 of the Act 
(16 U.S.C. 460u-12) is repealed. 
SEC. 4. IMPROVED PROPERTY; RETENTION OF 

RIGHTS. 
(a) ADDITIONAL AREAS.-The table in sec

tion 4 of the Act (16 U.S.C. 460u-3) is amend
ed to read as follows: 

"Property within boundaries of map Construction began 
before 

Dated October I, 1991 ................................................. October I, 1991 
Dated October 1986, No 626-80, 033-8 .................... February I, 1986 
Dated December 1980, No. 626-91014 ...................... January I, 1981 
Dated September 1976, No. 626-91007 ..................... February I, 1973 
Dated September 1966, No. LNPNE-1008--ID ............. January 4, 1965". 

(b) RETENTION OF RlGHTB.-Section 5(a) of 
the Act (16 U.S.C. 460u-5(a)) is amended by 
adding at the end thereof the following new 
paragraph: 

"(3)(A) In the case of improved property in
cluded within the boundaries of the lake
shore after October 1, 1991, that was not in
cluded within the boundaries before that 
date, an individual who is an owner of record 
of such property as of that date may retain 
a right of use and occupancy of such im
proved property for noncommercial residen
tial purposes for a term ending at either of 
the following: 

"(1) A fixed term not to extend beyond Oc
tober 1, 2020, or such lesser fixed term as the 
owner may elect at the time of acquisition. 

"(ii) A term ending at the death of the 
owner or the owner's spouse, whichever oc
curs later. 
The owner or owners shall elect the term to 
be reserved. 

"(B) Subparagraph (A) shall apply only to 
improved property owned by an individual 
who-

"(i) was an owner of record of the property 
as of October 1, 1991; 

"(11) had attained the age of majority as of 
that date; and 

"(iii) made a bona fide written offer not 
later than October 1, 1997, to sell the prop
erty to the Secretary.". 

(c) Extension of Leases.-Section 5 of the 
Act (16 U.S.C. 460u-5) is amended by adding 
at the end thereof the following new sub
section: 

"(d)(1) With respect to an improved prop
erty acquired prior to the date of enactment 
of this subsection upon which a valid exist
ing right of use and occupancy has been re
served for a term not more than 29 years, the 
Secretary may renegotiate the term of the 
retained right to a term for a period of not 
more than 29 years from the commencement 
date of the existing right, not to extend be
yond September 30, 2010. 

"(2) In order to obtain a lease extension 
under this subsection, the holder of a re
served right shall make application to the 
Secretary and elect an extended lease term 
not later than one year after the date of en
actment of this subsection. 

"(3)(A) A lease extension under this sub
section-

"(i) shall be conditioned on payment of an 
annual rental at the commencement of each 
calendar year of the lease term and shall 
commence in the calendar year during which 
the original right of use and occupancy 
would have terminated; and 

"(ii) shall be subject to such terms and 
conditions as the Secretary deems appro-

priate to ensure the use of the property is 
consistent with the purposes of this Act. 

"(B) The holder of the lease whose term is 
extended may elect to terminate the lease 
prior to the expiration of the extended term. 

"(C) Upon the Secretary's determination 
that the property, or any portion thereof, 
has ceased to be in accordance with the ap
plicable terms and conditions of a lease, the 
Secretary may terminate the lease. 

"(D) If the Secretary terminates a lease 
under this subsection, the Secretary shall re
fund to the lessee an amount equivalent to 
the remaining portion of the prepaid rental. 

"(4) By acceptance of a lease extension 
under this subsection, the holder of a lease 
waives any benefits to which the holder may 
be entitled under the Uniform Relocation 
and Assistance and Real Property Acquisi
tion Policies Act of 1970 (42 U.S.C. 4601 et 
seq.). 

"(5) The amount of the annual lease pay
ment required under this subsection shall be 
based on a pro rata share of the amount dis
counted from the purchase price paid by the 
Secretary under the terms of the original 
sale adjusted by a general index adopted by 
the Secretary reflecting overall value trends 
within the Indiana Dunes National Lake
shore between the time of the original sale 
to the United States and the time of the 
commencement of the annual lease payment 
of the renegotiated retained right offered by 
this subsection.". 

(d) CLERICAL AMENDMENT.-Section 5(a)(l) 
of the Act (16 U.S.C. 460u-5(a)(1)) is amended 
by striking the period after "626-91014" the 
first place it appears and inserting a comma. 
SEC. 5. COOPERATIVE AGREEMENT. 

The Act is amended by adding at the end 
thereof the following new section: 

"SEc. 25. In furtherance of the purposes of 
this Act, the Secretary may enter into a co
operative agreement with the city of Gary, 
Indiana, pursuant to which the Secretary 
may provide technical assistance in interpre
tation, planning, and resource management 
for programs and developments in the city of 
Gary's Marquette Park and Lake Street 
Beach.". 
SEC. 6. GREENBELT. 

Section 18 of the Act (16 U.S.C. 460u-18) is 
amended-

(!) by inserting "(a)" after "SEC. 18."; and 
(2) by adding at the end thereof the follow

ing new subsection: 
"(b)(1) The Secretary shall enter into a 

memorandum of agreement with the North
ern Indiana Public Service Company (re
ferred to as 'NIPSCO') that shall provide for 
the following with respect to the area re
ferred to as Unit II-A on the map described 
in the first section of this Act (referred to as 
the "Greenbelt"): 

"(A) NIPSCO shall provide the National 
Park Service with access for resource man
agement and interpretation through the 
Greenbelt and across the dike for purposes of 
a public hiking trail. 

"(B) The National Park Service shall have 
rights of access for resource management, 
and interpretation of the Greenbelt area. 

"(C) NIPSCO shall preserve the Greenbelt 
in its natural state. If NIPSCO utilizes the 
Greenbelt temporarily for a project involv
ing pollution mitigation or construction on 
its adjacent facilities, it shall restore the 
project area to its natural state. 

"(D) If NIPSCO proposes a different use for 
the Greenbelt, NIPSCO shall notify the Na
tional Park Service, the Committee on Inte
rior and Insular Affairs of the House of Rep
resentatives and the Committee on Energy 
and Natural Resources of the Senate and 
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make no change in the use of the property 
until 3 years after the date notice is given. 

"(2) If a memorandum of agreement is en
tered into pursuant to paragraph (1), so long 
as the memorandum of agreement is in effect 
and is being performed, the Secretary may 
not acquire lands or interests in land in the 
Greenbelt belonging to NIPSCO.". 
SEC. 7. VISITOR CENTER. 

In order to commemorate the vision, dedi
cation, and work of Dorothy Buell in saving 
the Indiana Dunes, the National Park Serv
ice visitor center at the Indiana Dunes Na
tional Lakeshore is designated as the "Doro
thy Buell Memorial Visitor Center". 
SEC. 8. AUTHORIZATION OF APPROPRIATIONS. 

Section 9 of the Act (16 U.S.C. 460u-9) is 
amended-

(1) by inserting "(a)" after "SEC, 9."; 
(2) in the first sentence of Secretary (a), as 

designated by paragraph (1), by striking 
"20,000,000" and inserting "27,500,000"; and 

(3) by adding at the end thereof the follow
ing new Secretary: 

"(b) Subject to the limitations provided in 
subsection (a) for development, there are au
thorized to be appropriated such sums as are 
necessary to carry out this Act." .• 

ADDITIONAL COSPONSORS 
s. 25 

At the request of Mr. CRANSTON, the 
name of the Senator from Georgia [Mr. 
FOWLER] was added as a cosponsor of S. 
25, a bill to protect the reproductive 
rights of women, and for other pur
poses. 

s. 140 

At the request of Mr. WmTH, the 
name of the Senator from Georgia [Mr. 
NUNN] was added as a cosponsor of S. 
140, a bill to increase Federal payments 
in lieu of taxes to units of general local 
government, and for other purposes. 

s. 474 

At the request of Mr. DECONCINI, the 
name of the Senator from Virginia [Mr. 
WARNER] was added as a cosponsor of S. 
474, a bill to prohibit sports gambling 
under State law. 

s. 651 

At the request of Mr. GARN, the name 
of the Senator from Indiana [Mr. 
COATS] was added as a cosponsor of S. 
651, a bill to improve the administra
tion of the Federal Deposit Insurance 
Corporation, and to make technical 
amendments to the Federal Deposit In
surance Act, the Federal Home Loan 
Bank Act, and the National Bank Act. 

S.684 

At the request of Mr. FOWLER, the 
name of the Senator from Arkansas 
[Mr. PRYOR] was added as a cosponsor 
of S. 684, a bill to amend the National 
Historic Preservation Act and the Na
tional Historic Preservation Act 
Amendments of 1980 to strengthen the 
preservation of our historic heritage 
and resources, and for other purposes. 

s. 878 

At the request of Mr. DoDD, the name 
of the Senator from Michigan [Mr. RIE
GLE] was added as a cosponsor of S. 878, 
a bill to assist in implementing the 

Plan of Action adopted by the World At the request of Mr. DURENBERGER, 
Summit for Children, and for other the name of the Senator from North 
purposes. Carolina [Mr. HELMS] was added as a 

s. 1175 cosponsor of S . 1810, supra. 
At the request of Mr. KERRY, the s. 1836 

name of the Senator from Arizona [Mr. At the request of Mr. DURENBERGER, 
DECONCINI] was added as a cosponsor of the name of the Senator from Utah 
S. 1175, a bill to make eligibility stand- [Mr. HATCH] was added as a cosponsor 
ards for the award of the Purple Heart of s. 1836, a bill to provide economic in
currently in effect applicable to mem- centives through Medicaid bonus funds 
bers of the Armed Forces of the United to promote State alternative dispute 
States who were taken prisoners or resolution systems, to assist States in 
taken captive by a hostile foreign gov- the creation and evaluation of alter
ernment or its agents or a hostile force native dispute resolution systems, to 
before April 25, 1962, and for other pur- encourage State-based quality im-
pose. provement programs, and to provide 

s. 1505 comprehensive reform of State tort law 
At the request of Mr. DECONCINI, the to curb excesses in the current liability 

name of the Senator from Georgia [Mr. system, and for other purposes. 
NUNN] was added as a cosponsor of S. s. 1884 
1505, a bill to amend the law relating to At the request of Mr. D'AMATO, the 
the Martin Luther King, Jr. Federal name of the Senator from Alaska [Mr. 
Holiday Commission. STEVENS] was added as a cosponsor of 

s. 1599 S. 1884, a bill to require the Secretary 
At the request of Mr. BRADLEY, the of Agriculture to conduct inspections 

name of the Senator from North Da- of garbage from canada and to assess 
kota [Mr. CONRAD] was added as a co- fees for such inspections. 
sponsor of S. 1599, a bill to extend non
discriminatory (most-favored-nation) 
treatment to Estonia, Latvia, and 
Lithuania. 

s. 1627 

At the request of Mr. FORD, the name 
of the Senator from Alabama [Mr. 
SHELBY] was added as a cosponsor of S. 
1627, a bill to amend section 615 of title 
38, United States Code, to require the 
Secretary of Veterans Affairs to permit 
persons who receive care at medical fa
cilities of the Department of Veterans 
Affairs to have access to and to 
consume tobacco products. 

s. 1770 

At the request of Mr. DASCHLE, the 
name of the Senator from South Da
kota [Mr. PRESSLER] was added as a co
sponsor of S. 1770, a bill to convey cer
tain surplus real property located in 
the Black Hills National Forest to the 
Black Hills Workshop and Training 
Center, and for other purposes. 

s. 1806 

At the request of Mr. WmTH, the 
name of the Senator from North Da
kota [Mr. CONRAD] was added as a co
sponsor of S. 1806, a bill to amend the 
Federal Water Project Recreation Act 
and to authorize the Secretary of the 
Interior to manage the land resources 
of Federal reclamation projects and for 
other purposes. 

s. 1810 

At the request of Mr. RocKEFELLER, 
the names of the Senator from Ne
braska [Mr. KERREY], the Senator from 
Hawaii [Mr. INOUYE], the Senator from 
Nevada [Mr. BRYAN], and the Senator 
from Georgia [Mr. FOWLER] were added 
as cosponsors of S. 1810, a bill to amend 
title XVIII of the Social Security Act 
to provide for corrections with respect 
to the implementation of reform of 
payments to physicians under the med
icare program, and for other purposes. 

SENATE JOINT RESOLUTION 198 

At the request of Mr. AKAKA, the 
names of the Senator from New Jersey 
[Mr. BRADLEY], the Senator from Ne
braska [Mr. EXON], the Senator from 
South Carolina [Mr. THURMOND], the 
Senator from Washington [Mr. ADAMS], 
the Senator from North Dakota [Mr. 
BURDICK], the Senator from Alabama 
[Mr. HEFLIN], the Senator from Con
necticut [Mr. LIEBERMAN], and the Sen
ator from New York [Mr. MOYNlliAN] 
were added as cosponsors of Senate 
Joint Resolution 198, a joint resolution 
to recognize contributions Federal ci
vilian employees provided during the 
attack on Pearl Harbor and during 
World War II. 

SENATE JOINT RESOLUTION 211 

At the request of Mr. D'AMATO, the 
name of the Senator from Alaska [Mr. 
STEVENS] was added as a cosponsor of 
Senate Joint Resolution 211, a joint 
resolution designating October 1991 as 
"Italian-American Heritage and Cul
ture Month." 

SENATE CONCURRENT RESOLUTION 69 

At the request of Mr. CRANSTON, the 
names of the Senator from Iowa [Mr. 
GRASSLEY] and the Senator from Ohio 
[Mr. METZENBAUM] were added as co
sponsors of Senate Concurrent Resolu
tion 69, a concurrent resolution con
cerning freedom of emigration and 
travel for Syrian Jews. 

SENATE RESOLUTION 211 

At the request of Mr. SASSER, the 
names of the Senator from Massachu
setts [Mr. KENNEDY], the Senator from 
New Mexico [Mr. BINGAMAN], and the 
Senator from illinois [Mr. SIMON] were 
added as cosponsors of Senate Resolu
tion 211, a resolution expressing the 
sense of the Senate regarding human 
rights abuses in China against writers 
and journalists. 
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SENATE CONCURRENT RESOLU

TION 73-RELATIVE TO THE 
UNITED NATIONS PEACE PLAN 
FOR THE WESTERN SAHARA 
Mr. KENNEDY (for himself, Mr. 

CRANSTON, Mrs. KASSEBAUM, and Mr. 
SIMON) submitted the following concur
rent resolution; which was referred to 
the Committee on Foreign Relations: 

S. CON. RES. 73 

Whereas on April 19, 1991, the United Na
tions adopted a peace plan calling for a free 
and fair referendum for self-determination in 
the Western Sahara; 

Whereas it was also determined that a 
United Nations mission (MINURSO) should 
be established to organize and supervise the 
United Nations peace plan in the Western 
Sahara; 

Whereas on September 6, 1991, a cease-fire 
was entered into between Morocco and the 
Polisario Front, marking the first phase of 
the implementation of the peace plan; 

Whereas the United States is playing an 
integral role in this peace process by partici
pating in the United Nations peacekeeping 
forces in the Western Sahara and by contrib
uting financially to this undertaking; and 

Whereas a referendum conducted in ac
cordance with the terms of the United Na
tions peace plan will reinforce the stability 
of the region as well as strengthen democra
tization efforts in Africa: Now, therefore, be 
it 

Resolved by the Senate (the House of Rep
resentatives concurring), That the Congress-

(a) commends the President and other ex
ecutive branch officials for their involve
ment in key diplomatic initiatives within 
the United Nations relating to the Western 
Sahara and for their commitment, in carry
ing out the bilateral relations of the United 
States, to a free and fair referendum on self
determination in the Western Sahara; 

(2) recognizes United Nations Secretary 
General Javier Perez de Cuellar's tireless ef
forts in negotiating the terms of the peace 
plan adopted by the United Nations relating 
to the Western Sahara; 

(3) calls upon Morocco and the Polisario 
Front to comply with the terms of the peace 
plan as endorsed by the United Nations Secu
rity Council; and 

(4) calls upon the President-
(A) to continue the current United States 

policy of strong advocacy, within the United 
Nations and bilateral relationships, on be
half of the peace plan; 

(B) to ensure that independent inter
national observers be allowed to monitor the 
referendum until its results have been pub
lished; and 

(C) to take appropriate steps to ensure 
that the United Nations Security Council 
takes firm action in the event of any failure 
to comply with, or attempt to delay, the 
peace plan. 

SEc. 2. The Secretary of the Senate shall 
transmit a copy of this concurrent resolu
tion to the President. 

Mr. KENNEDY. Mr. President, Sen
ators CRANSTON, KASSEBAUM, and 
SIMON and I are introducing today a 
resolution to support the people of the 
Western Sahara in their long struggle 
for self-determination. 

Over the past five decades the world 
has witnessed the decolonization of 
every colonized country and territory 
in Africa except the western Sahara. 
Twenty-six years after the United Na-

tions first called for the decolonization 
of this terri tory, the indigenous 
Sahrawi people are still waiting to ex
ercise their fundamental right to self
determination. 

The United Nations hopes to conduct 
a referendum in the western Sahara 
early next year to determine whether 
the Sahrawi will choose integration 
with Morocco or independence. Unfor
tunately, after originally agreeing to 
support this referendum as part of a 
larger U.N .-sponsored peace process, 
the Government of Morocco is now 
seeking to undermine the plebiscite. 

At this critical juncture in the his
tory of the Sahrawi, it is imperative 
that the United States take a strong 
stand supporting the right to these 
long-oppressed peoples to a free, fair, 
and peaceful referendum to determine 
their own future. 

The resolution we are introducing 
recognizes this right and calls upon the 
Bush administration to expand its sup
port for the United Nations plebiscite 
and peace plan. 

A similar version of this resolution, 
House Concurrent Resolution 214, was 
recently introduced in the House by 
Congressman DYMALLY. 

The U.N. Decolonization Committee 
has called for the decolonization of the 
western Sahara since 1966. In 1973, the 
U.N. General Assembly called for a ref
erendum by the indigenous people of 
the area. The following year, Spain, 
the colonial power, agreed to hold a 
referendum and made a preparatory 
census to provide a voting list. Before 
a referendum could be held, however, 
Spain turned over the administration 
or the territory to Morocco and Mauri
tania. 

Claims by these countries led the 
International Court of Justice to issue 
an advisory opinion on the sovereignty 
of the western Sahara. The Court noted 
the historical ties between Morocco 
and Mauritania and the Western Sa
hara, but found these ties insufficient 
for a claim of territorial sovereignty, 
and ruled that the Sahrawi people had 
an overriding right to self-determina
tion. 

Nonetheless, in 1975 Morocco invaded 
and annexed the terri tory. The 
Polisario Front, a Sahrawi resistance 
group, has battled Moroccan forces 
since the invasion, but neither side has 
been victorious on the battlefield. 
Since the invasion, Morocco has sent 
nearly 150,000 Moroccan soldiers and 
350,000 Moroccan settlers into the west
ern Sahara and built fortifications that 
control most of the territory and seal 
off economic and population centers. 

The .international community has 
overwhelmingly condemned Morocco's 
policy in the western Sahara. Seventy
four nations have formally recognized 
the indigenous Western Sahara govern
ment, including 27 African countries 
and 14 Latin American countries. 

On April 19, 1991, Morocco and the 
Polisario agreed to a U.N.-sponsored 

peace plan for the territory. Under this 
plan, the U.N. will deploy 2,700 military 
and civilian personnel, at a cost of $180 
million, to organize and supervise a 
referendum on self-determination. The 
75,000 residents of the Western Sahara, 
identified under the Spanish census, 
are to participate in the referendum. 

On September 6, both sides entered 
into a cease-fire. Shortly afterward, 
however, Moroccan forces launched a 
military offensive into Polisario-con
trolled territory, and Morocco's King 
Hassan II took steps to scuttle the 
peace plan. 

King Hassan now insists that 120,000 
Moroccan settlers be added to the voter 
rolls for the referendum. In addition, 
he has placed roadblocks before U.N. 
personnel attempting to gain adminis
trative control of the territory and is 
refusing to allow the media and foreign 
delegations to observe the voting. 

There are currently 1,700 U.N. forces 
in the western Sahara and 150,000 Mo
roccan troops--although under the 
peace agreement Morocco was to have 
reduced its troops to 65,000. King Has
san is continuing to send additional 
troops and settlers into the territory, 
and has made several shows of force by 
flying military planes at low levels 
over the cities. 

The Bush administration has made 
several important contributions to the 
peace process. The United States will 
be donating $55 million to the process, 
and contributing ground personnel to 
the peacekeeping forces. In addition, 
the administration raised the issue of 
the Western Sahara conflict during 
King Hassan's most recent visit to 
Washington. 

In other respects, however, the ad
ministration appears to be quietly sup
porting Morocco. The United States, 
alone among the five permanent U.N. 
Security Council members, did not 
publicly condemn Morocco's recent 
military offensive. The administration 
has done little to urge King Hassan to 
abide by the plan, and maintains only 
minimal and low level communications 
with the Polisario. 

Unless the administration makes 
clear that it stands for a free and fair 
referendum, and that the mandate of 
the United Nations must be upheld, the 
likelihood is high for widespread fraud 
and intimidation during the referen
dum, or even its outright cancellation. 

The resolution we are introducing 
today would: 

First, commend the U.N. Secretary 
General for his efforts in negotiating 
the peace plan and referendum for self
determination and commend the Bush 
administration for its support; 

(2) Call upon Morocco and the 
Polisario to comply with the terms of 
the peace plan; and 

(3) Call upon President Bush to take 
steps to: 

Ensure that the United States con
tinue to support the United Nations 
peace plan; 
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Ensure that international observers 

are permitted to monitor the referen
dum; and 

Ensure that the Security Council 
takes action in the event of any failure 
to comply with the peace plan. 

Congress and the administration 
must take a stronger stand against the 
repression of the indigenous peoples of 
the western Sahara and the denial of 
their fundamental rights. 

The United States should be in the 
forefront of supporting the Sahrawi 
people in their struggle for self-deter
mination. I urge my colleagues to join 
me in supporting this important reso
lution. 

SENATE CONCURRENT RESOLU
TION 74-RELATIVE TO HUMAN 
RIGHTS IN THE REPUBLICS OF 
THE FORMER SOVIET UNION 
Mr. DECONCINI (for himself, Mr. 

D'AMATO, Mr. FOWLER, Mr. WALLOP, 
and Mr. CRAIG) submitted the following 
concurrent resolution; which was re
ferred to the Committee on Foreign 
Relations: 

S. CON. RES. 74 
Whereas the Helsinki Final Act and other 

documents of the Conference on Security and 
Cooperation in Europe, including the Mos
cow Conference on the Human Dimension 
(CDH) document, have established recog
nized standards for the promotion and pro
tection of human rights, democracy, and the 
rule of law; 

Whereas Principle Vll of the Final Act sets 
forth specific commitments concerning re
spect for human rights and fundamental 
freedoms, including freedom of thought, con
science, religion, or belief. 

Whereas the Charter of Paris for a New Eu
rope states that "human rights and fun
damental freedoms are the birthright of all 
human beings, are inalienable and are guar
anteed by law," and further provides that 
"Democratic government is based on the will 
of the people, expressed regularly through 
free and fair elections" and is the "best safe
guard of freedom of expression, tolerance of 
all groups of society, and equality of oppor
tunity for each person"; 

Whereas the Copenhagen Conference on the 
Human Dimension (CDH) document declares 
that the will of the people, freely and fairly 
expressed through periodic and genuine elec
tions, is the basis of the authority and legit
imacy of all government; 

Whereas the Conference on Security and 
Cooperation in Europe is committed to pro
tecting the right of persons belonging to na
tional minorities to freely express, preserve, 
and develop their identity without any dis
crimination and in full equality before the 
law; 

Whereas Armenia, Georgia, Ukraine, Byel
orussia, Moldova, Azerbaijan, Uzebekistan, 
Kyrgyzstan, Tajikistan and Turkmenistan 
have declared independence, and Russia and 
Kazahstan have declared sovereignty; and 

Whereas human rights abuses have been re
ported in a number of these republics, while 
others appear to be taking steps to promote 
and protect the rights of individuals within 
their territory: Now, therefore be it 

Resolved by the United States Senate (the 
House of Representatives concurring), That it 
is the sense of the Congress tha~ 

(1) the leaders of Armenia, Azerbaijan, 
Byelorussia, Georgia, Kazakhstan, 
Kyrgyzstan, Moldova, Russia, Tajikistan, 
Turkmenistan, Ukraine, and Uzebekistan 
should accept and implement all commit
ments on human rights, fundamental free
doms, and humanitarian cooperation (includ
ing those on monitoring activities) con
tained in the Helsinki Final Act, the Charter 
of Paris for a New Europe, or any other docu
ment of the Conference on Security and Co
operation in Europe; 

(2) the parliamentary leadership of each of 
these republics should consider the establish
ment, within their respective parliaments, of 
appropriate mechanisms for the promotion 
and protection of human rights and fun
damental freedom; 

(3) the President should convey to the lead
ers of these republics that respect for human 
rights and fundamental freedoms, as ex
pressed in the Helsinki Final Act, the Char
ter of Paris for a New Europe, and other doc
uments of the Conference on Security and 
Cooperation in Europe, is a vital element in 
achieving genuine security and cooperation 
in Europe; and 

(4) the President should keep the Congress 
informed of status of human rights and fun
damental freedoms in each of these repub
lics. 
• Mr. DECONCINI. Mr. President, I rise 
today to introduce a resolution calling 
upon the leaders of the Republics of the 
former Soviet Union to accept and im
plement international human rights 
standards. My fellow CSCE Commis
sioners, Senators D' AMATO, FOWLER, 
WALLOP and CRAIG are original cospon
sors of this timely resolution. Commis
sion Chairman STENY HOYER has intro
duced an identical version in the House 
of Representatives. 

Mr. President, the move towards 
independence and sovereignty in the 
Republics was given new impetus with 
the failed August coup. In all, 11 have 
declared independence and two have 
declared sovereignty. The Republics 
have and will continue to play an in
creasingly important role as their peo
ple seek to determine their own future. 
During this period of transition, it is 
essential to ensure that the human 
rights and fundamental freedoms of 
those living in the Republics are pro
tected. 

The Helsinki Final Act and other 
documents of the Conference on Secu
rity and Cooperation in Europe [CSCE], 
including the Moscow CDH document, 
have established recognized standards 
for the promotion and protection of 
human rights, democracy, and rule of 
law. 

I am particularly concerned over re
ported human rights abuses in a num
ber of these Republics. It is essential 
that the rights of all individuals, in
cluding members of national minori
ties, be protected at the Republic level. 

The resolution I introduce today 
calls upon the leaders of these Repub
lics to accept and implement all CSCE 
commitments on human rights and hu
manitarian cooperation, including pro
visions regarding monitoring activi
ties. In addition, it urges the par-

liamentary leaders of each of the Re
publics to consider the establishment, 
within their respective parliaments, of 
appropriate mechanisms for the pro
motion and protection of human rights 
and fundamental freedoms. Finally, the 
President is requested to keep the Con
gress informed of the status of human 
rights in each of the Republics. 

I urge my colleagues to support this 
resolution which seeks to send a strong 
and clear signal of the importance the 
American people and the Congress at
tach the protection and promotion of 
human rights.• 

AMENDMENTS SUBMITTED 

CORRECTIONS IN THE ENGROSS
MENT OF THE BILL S. 1745 

MITCHELL AMENDMENT NO. 1305 
Mr. MITCHELL proposed an amend

ment to the resolution (S. Res. 214) to 
correct the engrossment of S. 1745, as 
follows: 

At the end of the resolution, add the fol
lowing new paragraphs; 

(7) In section 320(a)(2), insert ", not later 
than 180 days after the occurrence of the al
leged violation," after "file a complaint al
leging a violation". 

(8) In section 321(b)-
(A) strike "Any" and insert the following: 
"(1) IN GENERAL.-Any"; 
(B) in paragraph (1), as designated by sub

paragraph (A) of this paragraph, insert ", not 
later than 180 days after the occurrence of 
the alleged violation," after "file a com
plaint alleging a violation"; and 

(C) add at the end the following new para
graph: 

"(2) REFERRAL TO STATE AND LOCAL AU
THORITIES.-

"(A) APPLICATION.-Section 706(d) of the 
Civil Rights Act of 1964 (42 U.S.C. 2000e-5(d)) 
shall apply with respect to any proceeding 
under this section. 

"(B) DEFINITION.-For purposes of the ap
plication described in subparagraph (A), the 
term 'any charge filed by a member of the 
Commission alleging an unlawful employ
ment practice' means a complaint filed 
under this section.". 

(9) In section 323, strike "an unfair employ
ment practice judgment" and insert "a vio
lation". 

WASTE ISOLATION PILOT PLANT 
LAND WITHDRAWAL ACT 

JOHNSTON AMENDMENT NO. 1306 
Mr. MITCHELL (for Mr. JOHNSTON) 

proposed an amendment to the bill (S. 
1671) to withdraw certain public lands 
and to otherwise provide for the oper
ation of the Waste Isolation Pilot 
Plant in Eddy County, NM, and for 
other purposes, as follows: 

On page 77, line 21, strike the words "the 
mine at". 

On page 77, line 22, strike the word 
" other". 
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On page 77, line 25, after the word "shall". 

insert "make the results of such inspections 
publicly available and shall". 

On page 78, line 5, after the word "Mines", 
insert "of the Department of the Interior". 

On page 78, line 6, strike the words "the 
mine at". 

On page 85, at the end of the bill, insert the 
following new section: 
SEC. 19. PUBLIC L,.\W 96-UW. 

This Act amends section 213 of the Depart
ment of Energy National Security and Mili
tary Applications of Nuclear Energy Author
ization Act of 1980 (Public Law 96-164; 93 
Stat. 1265). 

On page 85, after line 2, insert the follow
ing new section: 
SEC. 18. TECHNOLOGY STUDY. 

Within one year of the date of enactment 
of this Act, the Secretary shall submit to 
Congress a study reviewing the technologies 
that are available and that are being devel
oped for the processing or redeuction of vol
umes of radioactive wastes. This study shall 
include an identification of technologies in
volving the use of chemical, physical, and 
thermal (including plasma) processing tech
niques. 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON THE JUDICIARY 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Commit
tee on the Judiciary be authorized to 
meet during the session of the Senate 
on Tuesday, November 5, 1991, at 9 
a.m., to hold a nomination hearing for 
Paul Matia, for U.S. district judge for 
the Northern District of Ohio, David R. 
Hansen, of Iowa, judge, Northern Dis
trict of Florida, Wayne R. Anderson, 
judge, Northern District of Illinois, and 
Sue L. Robinson, judge, District of 
Delaware. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON POW/MIA AFFAIRS 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Senate Se
lect Committee on POW/MIA Affairs to 
meet today, November 5, 1991, at 9 a.m. 
in 705 Senate Hart Office Building, to 
examine the process of investigation of 
POW/MIAs currently in place, and to 
determine whether or not live Ameri
cans are being held against their will 
in Southeast Asia. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON INDIAN AFFAIRS 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Select 
Committee on Indian Affairs be author
ized to meet on November 5, 1991, be
ginning at 2:30 p.m., in 485 Russell Sen
ate Office Building, to consider for re
port to the Senate, S. 1595, Alaska Na
tive Languages Preservation and En
hancement Act of 1991. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Perma
nent Subcommittee on Investigations 

of the Committee on Governmental Af
fairs, be authorized to meet during the 
session of the Senate on Tuesday, No
vember 5, 1991, to hold a hearing on 
Asian organized crime: Part II. 

The PRESIDING OFFICER. Without 
objection, it is so o~dered. 

SUBCOMMITTEE ON LABOR 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Sub
committee on Labor of the Committee 
on Labor and Human Resources be au
thorized to meet during the session of 
the Senate on Tuesday, November 5, 
1991, at 9:30 a.m., for a hearing on 
"OSHA Reform: Fulfilling the Promise 
of a Safe and Healthy Workplace." 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON COMMERCE, SCIENCE, AND 
TRANSPORTATION 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Commit
tee on Commerce, Science, and Trans
portation, be authorized to meet dur
ing the session of the Senate on No
vember 5, 1991, at 10 a.m. on barter and 
countertrade. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL STATEMENTS 

NO NEW NUCLEAR TESTING 
• Mr. SIMON. Mr. President, a remark
able op-ed was published the other day 
in the Washington Post by Sam Cohen, 
the father of the neutron bomb, who is 
not noted for dovish positions on nu
clear weapons or national security. His 
article called for an end to nuclear 
testing now. 

He makes the point that whether it 
is for the development of new warheads 
for strategic weapons, tactical weapons 
or missile defense, we do not need new 
nuclear weapons designs. And he makes 
the case that ending nuclear testing 
now would be a great boon to the cause 
of nuclear nonproliferation. 

I hope that our colleagues in the de
fense authorization conference com
mittee will read Dr. Cohen's article. 
The Soviet and republic leaders have 
suspended nuclear testing. President 
Yeltsin just the other day renewed his 
call for a 1-year moratorium in the 
Russian Republic, and President 
Nazarbayev, the Kazakh leader, has al
ready canceled testing at his site at 
Semipalatinsk. We really ought to re
spond by stopping our own testing pro
gram right now, while we negotiate a 
binding agreement to end nuclear test
ing once and for all. 

Mr. President, I ask that Sam 
Cohen's article, "End Nuclear Testing 
Now," be printed in the RECORD in full. 

The article follows: 
END NUCLEAR TESTING NOW 

In no area of nuclear arms control have the 
Soviets more egregiously violated agree
ments than on limiting nuclear testing, the 

worst violation being their resumption of 
testing after a three-year moratorium (1958-
1961) involving the most massively contami
nating series of tests in history. With such a 
record it would seem downright hypocritical 
for Mikhail Gorbachev to declare a one-year 
moratorium on Soviet underground testing 
and invite the rest of the world to join him. 

So what should the U.S. response be? To 
answer this question, consider the most per
tinent areas of nuclear application and how 
vi tal the need for testing in these areas may 
be. 

STRATEGIC WARFARE 

For decades the United States has sought 
to develop a doctrine for actually fighting, 
not just deterring, a nuclear war. It has 
failed abysmally. The best it can do today, 
as at the beginning, is to threaten such a ter
rible reprisal that the Soviets never would 
dare attack. In the areas that truly count for 
nuclear war-fighting, our shortcomings have 
been deplorable-in intelligence, targeting, 
force survivability, etc. Least important in 
this bizarre business is nuclear warhead 
technology, which is almost irrelevant to the 
central issue. Add to this President Bush's 
plans for reducing strategic armaments and 
discontinuing some of our major weapon pro
grams, plus Gorbachev's declaration to go 
him even one step farther, there seems no 
need for continuing to test strategic nuclear 
warheads. 

TACTICAL WARFARE 

There have been tactical nuclear weapons 
in our arsenal for close to 40 years. Never, 
however, has there been a coherent doctrine 
for their use on the battlefield. Technical 
progress in this area has not reflected itself 
in truly improved m111tary capab111ties or 
the resolve to use them. And now that both 
Bush and Gorbachev plan to eliminate prac
tically all of them, it seems almost ludicrous 
to argue for improving these warheads 
through testing. The realities of tactical nu
clear politics have prevailed over the fan
tasies of nuclear planners and technologists, 
and they should accept this fact. 

MISSILE DEFENSE 

For the United States, nothing should be 
more important than protecting itself from 
nuclear attack, which would be catastrophic 
at almost any level. President Bush agrees 
with this view, and apparently so does Presi
dent Gorbachev. Accordingly, both have left 
anti-missile developments off their weapon 
hit lists. Yet, even though the threat is nu
clear, on the U.S. side it has become clear 
that only non-nuclear defenses are under se
rious consideration. Moreover, the Soviets 
now seem willing to amend the ABM treaty 
of 1972, prohibiting such defenses, to allow 
both countries to deploy a limited non-nu
clear anti-ballistic missile system. As prom
ising as certain nuclear defensive tech
nologies may be, the political realities gov
erning the Strategic Defense Initiative pro
gram do not justify the need for nuclear test
ing in this area. 

In view of these considerations, President 
Bush would be well advised to go Gorbachev 
one dramatic step better and order the im
mediate indefinite cessation of nuclear test
ing. No serious security risk seems at stake 
here, and a great deal could be gained politi
cally if such action, accompanied by a strong 
plea, persuades other nations to discontinue 
their nuclear warhead development pro
grams. 

The nonproliferation of nuclear weapons 
always has been a major U.S. policy objec
tive. In particular, were the president to 
take such bold action, it could provide him 
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with strong moral authority and support 
from most of the world should he decide to 
renew military operations against Iraq to 
terminate its nuclear program. 

However one assesses our present nuclear 
stockpile and what will remain of it after 
Bush's new directive has been implemented, 
it seems to have been mainly responsible for 
keeping us and our allies out of nuclear war. 
If it ain't broke don't fix it, and perhaps we 
should stick with what we have for a while, 
cease nuclear testing and hope that most of 
the world follows suit, which could make 
much of the world a safer place than it is 
now.• 

S. 1793, RESTRICTING U.S. TRADE 
WITH SERBIA 

• Mr. McCAIN. Mr. President, I rise 
today to support S. 1793, a bill to re
strict United States trade with, and as
sistance to, Serbia. 

The world is changing. It is changing 
so quickly that at times it is difficult 
to understand and adapt to the emerg
ing realities. I have come to this floor 
many times in the past to speak of the 
changes now sweeping the world and 
emphasize what they mean for our Na
tion's defense. 

Today, I take the floor to emphasize 
what the end of the cold war and the 
emergence of a new era of inter
national cooperation means to diplo
macy. Competent, energetic diplomacy 
will be an absolute necessity in the 
new era, both in issues of war and 
peace and in trade. However, to stop 
here is a disservice to our American 
heritage. 

American diplomacy must serve the 
ends for which our Nation was created. 
Through all the years of the cold war, 
what kept us alive as a nation and per
mitted us to maintain our strength and 
perseverance was our commitment to 
an ideal. Like all veterans of our past 
wars, those of us who fought the North 
Vietnamese fought for an ideal. 
Throughout my service in Vietnam, I 
never doubted that I was fighting to 
preserve the freedom of South Viet
nam. 

Throughout the cold war, we 
perservered in the hope that once the 
Communist menace had faded from his
tory, we could get on with the business 
of peace and freedom, as only Ameri
cans can. 

As I speak, freedom is under seige in 
Yugoslavia. In May of 1990 the Croatian 
people freely elected their Govern
ment. On June 25, 1991, Croatia issued 
its Declaration of Independence from 
the Yugoslavian Federal Government. 
The events since then are almost too 
terrible to recount. 

In its attempt to construct a greater 
Serbia, the Federal Yugoslav Govern
ment has waged a war of aggression 
against Croatia. Over one third of Cro
atia has now been taken by Serbian 
forces. 

The ambitions of Federal Yugoslav 
forces are purchased at an enormous 
human cost. There are currently 400,000 

refugees in Croatia. At least 1,675 Cro
atians have been killed and 5,554 
wounded. More than half of these cas
ualties have been among civilians. Hos
pitals have been damaged and de
stroyed, raising the risk to civilians of 
infectious diseases. 

The beautiful and ancient city of 
Dubrovnik has been reduced to an 
empty shell, its people having fled in 
terror. The city of Vukovar has been 
besieged for 72 days. This city on the 
Danube has been all but reduced to 
ruble. According to the Government of 
Croatia, 400 houses of worship and his
torical monuments have been de
stroyed in Croatia. 

All attempts by the European Com
munity to reach a cease-fire have 
failed. The first international peace 
conference on the Yugoslavian civil 
war began on September 7, 1991. The EC 
brokered agreement now awaiting Ser
bian approval calls for a loose confed
eration of Yugoslav republics, guaran
tees for minority rights, and the main
tenance of current internal borders. So 
far the Serbian controlled government 
has rejected the peace proposal and is 
continuing to resort to force of arms. 

As the world sits by and waits for the 
Europeans to offer real leadership in 
Yugoslavia, the Croatian people are 
being besieged. As Americans, our her
itage demands that we take forceful ac
tion to halt the destruction per
petrated by the Communists of the 
central Yugoslav Government. 

At the height of the cold war, we did 
not have the opportunity to promote 
democracy in Yugoslavia. A strong 
Yugoslavia served as a bulwark against 
a demonstrably expansionist Soviet 
Union. For many, the evil of Soviet ex
pansionism outweighed the evil of tyr
anny in Yugoslavia. With the end of 
the cold war, however, the equation 
has changed and an opportunity for 
freedom has emerged. We must seize 
the opportunity and support the inde
pendent Republic of Croatia against ag
gression. 

Current concerns over the destabiliz
ing effect of the disintegration of 
Yugoslavia are well founded. I also un
derstand Serbian claims in the current 
conflict. However, good government 
and the resolution of historical dis
putes cannot be gained by force of 
arms. I am supporting Senator 
D'AMATO's legislation because I believe 
the people of Yugoslavia, like all peo
ple, deserve to decide for themselves 
who their rulers should be. They de
serve to solve ancient disputes free of 
coercion and in direct consultation 
with their elected representatives. 

The Republic of Dubrovnik was the 
first sovereign state to recognize 
American independence. I think it is 
time to return the gesture offered by 
Dubrovnik 200 years ago and to use the 
force of the American economy to rein
force our solidarity. We are not a peo
ple with one distinct ethnic back-

ground. We are not a people who lay 
claim to a single motherland as the 
fountain of our civilization. We are a 
people united by one thing, our com
mitment to democracy and the free
doms first established by our Founding 
Fathers. American diplomacy in the 
post cold war world must continue to 
take account of this unique historical 
mission and exploit the emerging op
portunities for freedom.• 

NOTICE OF DETERMINATION BY 
THE SELECT COMMITTEE ON 
ETHICS UNDER RULE 35, PARA
GRAPH 4, PERMITTING ACCEPT
ANCE OF A GIFT OF EDU
CATIONAL TRAVEL FROM A FOR
EIGN ORGANIZATION 

• Mr. SANFORD. Mr. President, it is 
required by paragraph 4 of rule 35 that 
I place in the CONGRESSIONAL RECORD 
notices of Senate employees who par
ticipate in programs, the principal ob
jective of which is educational, spon
sored by a foreign government or a for
eign educational or charitable organi
zation involving travel to a foreign 
country paid for by that foreign gov
ernment or organization. 

The select committee has received a 
request for a determination under rule 
35 for Andrew W. Johnson, a member of 
the staff of Senator EXON, to partici
pate in a program in Germany spon
sored by the Konrad Adenauer Founda
tion on November 9-16, 1991. 

The committee has determined that 
participation by Mr. Johnson in this 
program, at the expense of the Konrad 
Adenauer Foundation is in the interest 
of the Senate and the United States. 

The select committee has received a 
request for a determination under rule 
35 for Eric Scheinkopf, a member of the 
staff of Senator INOUYE, to participate 
in a program in Germany sponsored by 
the Konrad Adenauer Foundation on 
November 9-16, 1991. 

The Committee has determined that 
participation by Mr. Scheinkopf in this 
program, at the expense of the Konrad 
Adenauer Foundation is in the interest 
of the Senate and the United States. 

The select committee has received a 
request for a determination under rule 
35 for Michelle Maynard to participate 
in a program in Belgi urn and the Czech 
and Slovak Republic sponsored by · the 
Information Directorate of the North 
Atlantic Treaty Organization [NATO] 
on December 7-14, 1991. 

The Committee has determined that 
participation by Ms. Maynard in this 
program, at the expense of the Infor
mation Directorate of NATO is in the 
interest of the Senate and the United 
States.• 

ENERGY POLICY 
• Mr. HARKIN. Mr. President, I was 
deeply disturbed earlier this year when 
President Bush unveiled his long 
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awaited National Energy Strategy. It 
was essentially a business-as-usual, 
fossil-fuel production plan with little 
regard for preserving, let alone clean
ing up our environment. It would not 
only continue, but increase our depend
ence on imported oil. 

According to the Department of En
ergy, the United States has proven oil 
reserves of 26.5 billion barrels of oil. 
That sounds like a lot of oil, but it is 
dwarfed by the 660 billion barrels in the 
Middle East. Furthermore, we are con
suming almost 6 billion barrels each 
year here in the United States. With
out imports, today's proven reserves of 
U.S. oil would run dry in less than 5 
years. Since we are now importing half 
of our oil, we could extend our own oil 
resources for another decade or more 
by increasing our imports. We may find 
more domestic oil, but we cannot con
tinue indefinitely down this path of 
over-consumption. 

The National Energy Strategy is typ
ical of the Bush administration: no vi
sion. Do not rock the boat. Do not pre
pare for the future. Consume for today, 
and forget about our children and 
grandchildren. 

We just went to war to protect our 
access to cheap Middle East oil. Sad
dam Hussein reminded us in graphic 
terms that energy is a national secu
rity issue. Our society must have en
ergy to grow food, power our factories, 
homes and motor vehicles. 

We have two broad options for our 
energy policies: We can continue on as 
we are, drilling oil and mining coal as 
if there were no tomorrow, and the fu
ture be damned. Or we can begin now 
to prepare for a clean energy future 
based primarily on domestic sources of 
energy. Unfortunately, President Bush 
has chosen the short-sighted, live-for
today path. 

I have a different vision for our fu
ture. By investing now in energy effi
ciency and innovative renewable en
ergy technology, we can provide our 
children and grandchildren with a 
clean environment and a secure source 
of energy to power a modern society. 
Yes, we will need oil and coal and natu
ral gas for many decades, if not cen
turies. But we can and must stretch 
out these finite resources while reduc
ing environmental degradation. 

Any energy plan must incorporate 
two major components: 

In the short term, we must reduce 
our consumption of fossil fuels, to cut 
foreign dependence, to retard environ
mental damage, and to preserve enough 
fossil fuels for future generations for 
nonenergy uses of hydrocarbon fuels. 

In the long term, we must develop al
ternative sources of energy that are re
newable, produced entirely within the 
United States, and have little or no ad
verse impact on the environment. 

The President's plan fails on both 
counts. 

The President calls for more produc
tion of fossil fuels, which only exacer-

bates emissions of global warming 
greenhouse gases, smog, acid rain, and 
other air pollution. He calls on drilling 
in the coastal plain of the Arctic Na
tional Wildlife refuge, disturbing a 
fragile ecological area which might, 
just might, provide another 200 days of 
oil at current U.S. consumption rates. 
He refuses to mandate improved motor 
vehicle efficiency, the most effective 
route to reduced oil consumption and 
reduced air pollution. 

The President's energy plan has no 
long term vision. It continues support 
for advanced nuclear fission reactors, 
but, without a solution to the disposal 
of radioactive waste, and without citi
zen acceptance of the safety risks, nu
clear fission power is dead in the water. 
It also funds the fusion research pro
grams at high levels, but we have no 
assurance that fusion will ever be a 
practical source of power. 

I had hoped that the Senate's energy 
bill, S. 1220, would correct these and 
other deficiencies of the president's en
ergy plan. Unfortunately, it is not 
much better. There are some improve
ments in energy efficiency, but nothing 
like the major sea change needed to 
put this Nation on a sane and safe en
ergy path for the 21st century. 

There are still no improved CAFE
corporate average fuel economy
standards for motor vehicle efficiency. 
Instead, this bill leaves it up to the ad
ministration to decide if there should 
be any increase in automobile effi
ciency. 

I know that the chairman of the En
ergy Committee attempted to attach 
slightly higher CAFE standards in 
committee, but even this minimal ef
fort was defeated. 

The Senate energy bill still calls for 
drilling in the Arctic National Wildlife 
Refuge. It is still a production first, en
vironment last bill. The coastal plain 
of ANWR is a pristine area, home or 
nesting area for 160 animal species, in
cluding 135 species of birds. The coastal 
plain of ANWR is the main calving 
ground for 185,000 caribou of the Porcu
pine herd. The Department of Interior 
estimates that drilling in ANWR would 
result in a population decline and 
change in distribution of 20 to 40 per
cent of the Porcupine caribou. The De
partment also estimates that 25 to 50 
percent of muskoxen and 50 percent of 
the wolverine population would be dis
rupted by drilling. 

Drilling in ANWR would bring in vast 
quantities of chemicals, wastewater 
and other hazardous wastes. Current 
developments in near-by Prudhoe Bay 
have generated 100 million gallons of 
hazardous liquid wastes each year. This 
hazardous waste is exempted from 
RCRA-the Resource Conservation and 
Recovery Act. The EPA has stated that 
there is no adequate disposal system 
for so much waste on the North Slope. 

In addition to devastating the envi
ronment, oil production in ANWR 

would violate several international 
treaties signed by the United States. In 
1986, the United States and Canada 
signed as agreement to preserve North 
American waterfowl and "the protec
tion, restoration and management of 
habitat." In 1987, the United States and 
Canada signed an agreement to con
serve the Porcupine caribou herd and 
its habitat. Over the years, the United 
States has signed treaties with Canada 
(1916), Mexico (1936) and the Soviet 
Union (1976) to protect and conserve 
migratory birds. And in 1973, the Unit
ed States signed a treaty to protect 
polar bears with Canada, Denmark, 
Norway and the Soviet Union. All four 
of these treaties would be jeopardized 
by oil exploration in the Arctic Na
tional Wildlife Refuge. 

Finally, we should note that the de
velopment of ANWR is now the subject 
of a challenge in U.S. district court. 
Judge Green has found that the Depart
ment of Interior failed to take into ac
count potential environmental effects 
when it issued oil and gas reserve esti
mates. The final ruling in this court 
challenge to drilling in ANWR is ex
pected in early 1992. 

This energy bill also weakens provi
sions of last year's Clean Air Act 
amendments. It opens up loopholes in 
sulfur dioxide emission limits for utili
ties that refurbish old power plants, be
fore the ink is even dry on the Clean 
Air Act amendments. 

The energy bill gives lip service to 
energy efficiency, the most cost effec
tive method available to stretch out 
our finite fossil fuel supplies while al
ternative renewable energy resources 
are developed. Studies and case his
tories have shown that investments to 
improve energy efficiency cost 5 to 10 
times less than costs to build more 
power plants. 

In my State of Iowa, one man, Wes 
Birdsall, demonstrated the value of en
ergy efficiency. Wes, the manager of · 
the Osage Municipal Utility in Iowa, 
began energy conservation programs in 
1979. Over the years, he spent about 
$250,000 to install water heater blan
kets and high efficiency light bulbs. He 
offered free energy audits and reduced 
energy rates to superinsulated homes. 
He planted shade trees and induced 96 
percent of the homeowners in Osage, 
!A-population 4,000--to put their air
conditioners under partial utility con
trol. The compressor (but not the cir
culating fan) for each air-conditioner 
can be shut off for up to 7.5 minutes per 
hour. Homeowners can rarely detect 
any difference, but the utility can 
manage the peak load on hot summer 
afternoons, eliminating the need for 
new power plants. 

These energy efficiency projects have 
paid off for Osage. Today, 12 years after 
these investments in energy efficiency 
began, the citizens of Osage save $1.2 
million per year on their energy bills, 
or the equivalent of $300 for each per-
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son. Every year, the citizens of Osage, 
IA save four times the total utility in
vestment in energy efficiency projects 
through lower energy bills. 

Just think what could happen if 
these simple measures were adopted 
across the Nation. Imagine what could 
happen with a coordinated national ef
fort to promote energy efficiency. 

Just think what would happen with 
visionary leadership in the White 
House, encouraging energy efficiency 
projects through utility rate structures 
that reward utilities for reducing de
mand. Through tax incentives or 
"feebates" that reward consumers for 
buying energy efficient cars, appli
ances and homes. Through tax policies, 
regulations and utility rates that re
ward industries that install energy effi
cient machinery. 

This is a national problem, a na
tional security prob.lem, that requires 
visionary, dynamic leadership in the 
White House. Not business-as-usual. 
Not drill more for today and forget to
morrow. 

This bill, S. 1220 does include some 
modest energy efficiency measures, 
thanks to the efforts of the Senator 
from Colorado, Mr. WmTH, who was 
able to include a small portion of the 
energy efficiency provisions of his bill, 
S. 742. The watered down energy effi
ciency sections of S. 1220 sets energy 
effici,ency standards for Federal build
ings, but DOE can impose these stand
ards now. It does set efficiency stand
ards for lights, showerheads and trans
formers, but offers no standards for 
electric motors which consume most of 
our electrical energy. 

It does call for testing and labeling of 
window heat losses, but we must do 
much more than label the energy con
sumption. We must reduce energy con
sumption, not just inform Americans 
how much their windows leak. We must 
conserve energy, not by turning off 
lights, but by installing high efficiency 
light bulbs. Not by turning down the 
thermostat, but by installing 
superinsulation in our homes and 
buildings. Not by driving less, but by 
building more energy efficient cars and 
trucks. 

By investing in new energy efficient 
technology and products, by investing 
in equipment and technology to im
prove the environment, we will create 
thousands of new jobs for Americans. 
Ten years ago, the United States was 
the leader in photovol taic panels that 
produce electricity directly from sun
light without any moving parts. But 
after a decade of neglect by the Reagan 
and Bush administrations, including 90 
percent cuts in solar energy research, 
the lead in photovoltaic technology has 
moved to Japan and Europe. We must 
reverse this trend, investing in Amer
ican technology to create American 
jobs and American export products in 
clean, environmentally sound renew
able energy and energy efficiency prod
ucts. 

The modest energy efficiency meas
ures in this bill could still save up to 
1.4 quads of energy by 2000, or 1.8 per
cent of current consumption. By 2010, 
this bill might save 3.4 quads, or 4 per
cent of current consumption. But ag
gressive energy efficiency measures 
such as those in Senator WmTH'S S. 
742, including new CAFE standards, 
could save 14.6 quads or more by 2010, 
or four times the savings inS. 1220. We 
can do much better. 

For the long term, the bill breaks no 
new ground. There is no push to bring 
safe, home-grown renewable energy op
tions to the commercial stage on any 
significant scale. Joint venture 
projects are authorized for several in
teresting technologies, such as 
photovoltaics, wind, biomass and fuel 
cells. But the funding levels, $3 million 
each, are insignificant compared to the 
need and the potential for these renew
able resources. 

Mr. President, we are spending over 
$1 billion each year on nuclear energy 
research and development, including 
fission, fusion and waste disposal re
search. We are spending over $1 billion 
on various projects to extract more fos
sil fuels. Why is it that we cannot af
ford more than $3 million for renewable 
energy joint venture projects? 

The bill ignores one long-term option 
that I consider a major potential 
source of clean energy for the 21st cen
tury: Renewable hydrogen. In a renew
able hydrogen energy system, hydrogen 
gas would be produced from renewable 
sources such as solar thermal, 
photovoltaics, wind, geothermal, bio
mass or hydroelectric energy. The hy
drogen would than be stored or shipped 
in natural gas pipelines for later use in 
homes, factories and motor vehicles. 

Hydrogen is the ideal environmental 
fuel. Burning hydrogen produces pure, 
clean water. There is no acid rain, no 
global warming greenhouse gases, no 
ozone depleting chemicals, no urban 
smog, and no radioactive waste. 

Hydrogen can be burned like natural 
gas in home furnaces and stoves. Hy
drogen can produce electricity directly 
without any moving parts in a battery
like fuel cell. A fuel cell car powered 
by hydrogen derived form renewable 
sources would produce no air pollution 
of any type in either production or use 
of the hydrogen fuel. 

The renewable hydrogen energy sys
tem is one example of the long term, 
visionary programs that we must initi
ate to prepare our Nation for the 21st 
century. This year, the hydrogen re
search budget was cut from $2.6 million 
to $1.3 million. 

The Department of Energy has a 
budget of $18 billion, and we cannot af
ford more than $1.3 million or 0.007 per
cent for a project that could provide a 
domestic energy source with no envi
ronmental degradation. Where are our 
priorities? 

How long must we devote $11 billion 
of the $18 billion DOE budget on build-
ing nuclear weapons? · 

In short, the Senate energy bill, S. 
1220, fails the twin goals of short term 
reductions in fossil fuel consumption, 
and long-term development of energy 
options that will simultaneously free 
us from foreign oil domination, envi
ronmental disasters-in-waiting, and 
economic chaos. For these reasons, I 
voted against brining up this flawed 
bill on the Senate floor. We must have 
an effective national energy policy, but 
S. 1220, as reported, is not the appro
priate vehicle to lead us into the 21st 
century.• 

NOVEMBER IS NATIONAL HOSPICE 
MONTH 

• Mr. D'AMATO. Mr. President, I rise 
today to proclaim the month of No
vember 1991 as "National Hospice 
Month." I can think of no better 
month to pay tribute to the people who 
give a special kind of caring than No
vember. To proclaim November as "Na
tional Hospice Month" is of particular 
significance to Lourdes Hospital in 
Binghamton, NY. Lourdes Hospital 
serves as the regional cancer center for 
the whole southern tier of New York. 

Lourdes Hospice Program was estab
lished in 1980. Since then, the staff and 
volunteers have served patients and 
their families throughout the region. 
Lourdes boasts a volunteer team of 100 
caring persons. The volunteers assist 
with shopping, personal care, house
hold chores, and personal presence to 
share fears and victories. 

On Sunday, November 3, 1991, 
Lourdes Hospital held its annual pray
er service and tree lighting ceremony, 
followed by a reception. The tree is a 
50-foot pine tree that stands in front of 
the hospital. The tree lighting cere
mony serves as a memorial service for 
people to gather to remember those 
who have died and to revitalize hope 
and encouragement for the coming 
years. Volunteers, patients, and their 
families, hospital staff, and members of 
the hospital neighborhood come to
gether to celebrate as family. 

I stand today to congratulate the 
Lourdes Hospice Program on their ex
traordinary efforts in enrolling over 100 
volunteers at a time when the demands 
on volunteer time is so extensive. I sa
lute each and every volunteer who 
gives himself or herself to bring com
fort and peace to patients who need 
their special caring .• 

SEI IS OUR ROADMAP FOR SPACE 
• Mr. FOWLER. Mr. President, as I 
noted yesterday, October 29, 1991, was a 
day of remarkable firsts for our Na
tion's program of space exploration. 
Two of NASA's robotic planetary ex
plorers accomplished feats which would 
have been hard to imagine only few 
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decades ago. The first global maps of 
Venus, created from images gathered 
by the spacecraft Magellan orbiting the 
planet, were released by the Jet Pro
pulsion Laboratory. According to Ma
gellan project scientists, we now have a 
better global map of Venus than of 
Earth. 

The Galileo spacecraft, on its way to 
Jupiter, became the first spacecraft to 
observe an asteroid closeup. Galileo 
passed within 1,000 miles of the aster
oid Gaspra, moving at a relative veloc
ity of 17,900 miles per hour. Galileo's en
counter with Gaspra took place almost 
225 million miles from Earth, and 205 
million miles from the Sun; amazingly, 
the spacecraft arrived within 11/2 sec
onds of the expected time and only 
about 3 miles from where scientists and 
engineers expected it to be. Given the 
overall harshness of the space environ
ment and the phenomenal distances 
and travel times involved, this is a re
markable accomplishment. NASA and 
the team from the Jet P·opulsion Lab
oratory deserve the highest of praise 
for these two space firsts carried out so 
brilliantly. 

These are not the first brilliant ac
complishments of our planetary explo
ration program. Our exploration of the 
solar system by spacecraft has now 
spanned more than three decades and 
produced an avalanche of exciting dis
coveries and a wealth of data. Dozens 
of unpiloted spacecraft have trans
formed our views of the planets from 
blurred, telescopic images to crisp, 
global pictures. Volcanoes on Io, fili
gree rings around Saturn, red deserts, 
vast canyons, and ice caps on Mars
these are images as compelling as any 
our civilization has produced in recent 
decades. But these new worlds not only 
amaze us with their beauty and majes
tic landscapes, they also provide us 
with insight into the powerful and 
complex forces which shape planets, 
and our own Earth. 

Many of my colleagues know that I 
place a high value on the importance of 
space science and planetary explo
ration. Essential elements of NASA's 
charter, these programs have provided 
us with a rcord of stunning success. 

We live in a golden age, when the na
tions of the Earth are reaching out for 
the first time, using the full power of 
science and technology to explore the 
cosmos and discover its secrets. The 
major goal of our program of planetary 
exploration is to determine the origin 
and evolution of the solar system, in
cluding how life relates to the chemi
cal history of the solar system. The 
quest for answers to such questions 
may well ultimately lead us to colonize 
the planetary bodies of the inner solar 
system and certainly to utilize their 
natural resources. Many people, lay
men and scientists alike, are bound to
gether by this dream of the ultimate 
destiny of the human race. 

As a nation, we have never been re
luctant to explore new frontiers; in 

large part, this effort has driven our 
technology base, and we have played a 
pivotal leadership role in science and 
technology. Our record of success has 
been envied by the world community of 
nations. One of the reasons for our suc
cess has been our ability for rapid 
achievement, for seizing opportunities 
and turning them to our quick advan
tage. 

Even as we celebrate the end of the 
cold war and its military challenge, the 
world of the 21st century will present 
us with monumental challenges to our 
leadership role. For the first time in 
recent history, the United States finds 
itself in a world where competition 
with other nations and cultures is no 
longer one sided. Today, we are com
peting not only for a global market 
share of technology and products, but 
also for our share of ideas, cultural 
patterns, and most importantly, of 
their legacies to our descendants. 

One of the greatest challenges facing 
our space program as we prepare for 
this new century is to expand our time 
horizons and develop strategies which 
focus on longer term advancement, in
stead of concentrating solely on short
er term objectives. This challenge will 
become critical in the years ahead as 
Federal dollars become even more 
scarce and NASA's budget becomes 
even tighter. 

Just as space science is definitely a 
long-term investment and one which 
we must make for the sake of genera
tions to come, so too is human explo
ration of the solar system. 

As many of you recall, 30 years ago, 
President Kennedy challenged the Na
tion to land a man on the surface of 
the Moon, return him to Earth safely 
and to do so within a decade. As ana
tion, we rose to the challenge and 
President Kennedy's goal was met 
ahead of schedule. Our success be
stowed on us unprecedented and un
questioned preeminence in space, and 
we reaped the benefits of exploration 
economically, technologically, and po
litically. Kennedy rightly viewed space 
as the new arena in which the United 
States, if it was to remain a great na
tion, must dominate. I'd like to take a 
moment to quote from a speech he 
made on September 12, 1962, at Rice 
University in Houston, TX. He said: 

We set sail on this new sea because there is 
new knowledge to be gained, and new rights 
to be won, and they must be won and used 
for the progress of all people.* * * 

* * * Only if the United States occupies a 
position of preeminence can we help decide 
whether this new ocean will be a sea of 
peace, or a terrifying theater of war.* * * 

* * * Our leadership in science and in in
dustry, our hopes for peace and security, our 
obligations to ourselves as well as others, all 
require us to make this effort, to solve these 
mysteries, to solve them for the good of all 
men, and to become the world's leading 
spacefaring nation. 

Dr. Michael Griffin, NASA's new As
sociate Administrator for Exploration 
has said of Kennedy's remarks: 

One cannot find a clearer or more suitable 
objective for U.S. space policies and pro
grams, then or now. The very phrases, "this 
new ocean," and "spacefaring nation" recall 
the analogy to first Portugal's, then Spain's, 
and finally Britain's dominance of the high 
seas. Beginning in the fifteenth century and 
continuing up to World War II, the willing
ness and capability to master the seas de
fined the world's great nations. No lesser 
purpose than mastery and control of space 
can justify the enormous investment re
quired to achieve it, and no greater purpose 
is needed. Success in this enterprise will de
fine the next century's great nations. 

President Kennedy was right. And 
Dr. Griffin is right. The question now 
before us is: What are we as a nation 
going to do about the challenge before 
us? Do we have the technology, the 
science and engineering capability nec
essary to be a great and spacefaring na
tion? The answer is, unquestionably, 
yes. Do we have the funds? I believe the 
answer is yes, but, if, and only if, we 
establish by consensus, a set of 
overarching, long term national space 
goals, accompanied by a realistic stra
tegic plan to achieve them. Budget pri
orities must clearly reflect our na
tional space goals, and must be consist
ent from year to year. 

As the National Academies of 
Sciences and Engineering have pointed 
out, the United States has lost its na
tional consensus on space goals in the 
post-Apollo years. Our space tech
nology base has eroded because in re
cent years, technical and budget re
sources available for space have not 
matched program commitments we 
made. According to a recent Academy 
report: 

Long term, durable, and widely accepted 
goals for the nation in space are essential, 
both to sort out priorities within the space 
program, and also to match the pace and di
rection of the space program with the larger 
set of national priorities. 

And there lies the real crux of the 
issue. Do we, as a nation, have the will 
and the vision to develop and imple
ment a strategic plan to sail forth on 
this new ocean? 

Unfortunately, the answer to this 
question is not clear. In fact, if I had to 
give you an answer today, I would be 
forced to say no. And I would say no 
because as far as our space agenda is 
concerned, I think we have confused 
our tools with our missions, our ena
bling technologies with our goals, and 
our hardware and infrastructure with 
our vision. 

There can be no question that we 
need space hardware and infrastruc
ture. However, hardware is hardware. 
Hardware needs to be harnessed to a 
long-range vision and a comprehensive 
and consistent strategy. Common sense 
only reinforces the notion that space 
stations, shuttles and expendable 
launch vehicles are not ends them
selves. They are some of the tools 
which we can use to achieve our Na
tion's space goals and policies. If, as a 
matter of national policy, we shared a 
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long range strategic plan for the explo
ration, development, and use of space, 
it would be crystal clear that the space 
station, for example, is part of the in
frastructure contained in our long 
range vision, and not the vision itself. 

Over the past few years, there have 
been many vision documents and re
ports produced in an effort to arrive at 
a consensus of what America's long 
term space goals should be. In May, 
1986, the Paine Commission produced 
"Pioneering the Space Frontier;" in 
1987 the Ride report, "Leadership and 
America's Future in Space," was is
sued; 1990 saw the release of the Augus
tine report, "Report of the Advisory 
Committee on the Future of the U.S. 
Space Program;" and finally, in May of 
this year the Synthesis Group's 
"America at the Threshold; America's 
Space Exploration Initiative." To date, 
none has been adopted, much less im
plemented, as a consensual national 
space strategy. 

The Synthesis report, detailing the 
rationale, scope, architectures and 
technologies for the space exploration 
initiative, offers this Nation a com
prehensive strategy for the exploration 
and development of space. It represents 
a vital element of a balanced plan of 
exploration, future acquisition of sci
entific knowledge and future space 
leadership. It represents a balanced and 
carefully planned approach to national 
space goals, and would, if embraced by 
the Congress and NASA, provide a 
mechanism for cooperation, rather 
than competition, among NASA pro
grams. 

According to Dr. Griffin, NASA's As
sociate Administrator for Exploration: 

We have today a situation wherein a mul
titude of projects--new launch vehicles, a 
space station, communications, weather, and 
Earth resources platforms, space science and 
planetary exploration, astronomical observ
atories, military reconnaissance, and many 
others-compete for attention and funding 
priority. If it were the goal of the United 
States to be the dominant spacefaring na
tion, the sponsors of these efforts would be 
allies rather than competitors. The space ex
ploration initiative provides the necessary 
linkage for these disparate efforts. 

I would welcome a national space 
strategy which brings to a halt the 
conflict and competition for funding 
among NASA programs, for more often 
than not, these internal squabbles are 
counterproductive. The space explo
ration initiative, as set forth in the 
Synthesis report, provides a sharp 
focus for a broad space strategy, and if 
adopted in incremental steps over dec
ades, would surely restore to NASA the 
clear vision and goals our space agency 
so badly needs. Six basic principles 
guide and direct the space exploration 
initiative, often referred to as the SEI. 

Knowledge of our universe: SEI is an 
integrated program of missions by hu
mans and robots to explore, to under
stand and to gain knowledge of the uni
verse and our place in it. 

Advancement in science and engi
neering: SEI will motivate and inspire 
the new generations on which our fu
ture as a nation depends. 

U.S. leadership: SEI provides us with 
an opportunity to reestablish and 
maintain American preeminence in 
technological innovation and space 
leadership. 

Technologies for Earth: SEI provides 
focused goals to effect practical and 
beneficial technological changes. 

Commercialization of space: SEI will 
facilitate further commercialization of 
space as reliable and routine access to 
space is available. 

Strengthened U.S. economy: SEI di
rectly stimulates America's scientific 
and technical employment bases, and is 
an investment in the future of Amer
ica. 

No one I know disagrees with the 
basic premises and goals of the SEI. 

We agree that expanding human pres
ence and activity beyond Earth orbit 
into the solar system is an important 
goal. We agree that as a nation we will 
reap significant technological and eco
nomic benefits by pursuing SEI. And, 
we agree that by offering clear direc
tion and purpose, the SEI will rejuve
nate our technology base, our sense of 
challenge and competitiveness and our 
national pride. We agree that SEI is 
worth doing. 

The contentious debate on SEI 
springs from the issue of how we are 
going to fund this long-term program 
to return to the Moon and send humans 
to Mars in the current and projected 
budget climate. If we view the SEI, as 
some do, as an Apollo-like program, 
then we are doomed to failure; clearly 
the days of Apollo-style megaprojects 
are over. 

If, however, we view the SEI as a 
clearly articulated national strategy 
and vision essential to the exploration 
and development of space, the key to a 
successful funding strategy is to break 
the initiative into a series of short 
term, realistically priced projects. 
Each project will build upon the results 
of preceding projects, but also stand 
alone, contributing immediate results 
of importance to the space program. 

What it boils down to is this: Con
trary to popular opinion, SEI is not a 
budget buster. I believe that it is 
wrong to summarily dismiss SEI as an 
Apollo-like project we can't afford. SEI 
is not, as some may claim, a $400 bil
lion, 30-year Apollo-like, budget-bust
ing project. SEI is not a project at all. 
SEI is a vision and a unifying strategy 
which will bring focus to a program of 
near term achievements and lead to 
the accomplishment of long-term 
goals. 

Designed to be executed on a go-as
you-pay basis, SEI is programmed to 
proceed on a schedule consistent with 
available funding. SEI will provide us 
with a strong, stable and diverse na
tional space research and technology 

base. SEI will unify a wide variety of 
technologies-existing, developing and 
potential-in pursuit of a long term 
commitment to space exploration as 
the single unifying focus for America's 
space program. A single unifying focus 
for America's space program is clearly 
what we need. And we need it now. 

In my opinion, if we are to be a 
spacefaring nation, if we actually want 
to leave a legacy of leadership and ac
complishments to our children and to 
their children, then we must methodi
cally and consistently pursue the space 
exploration initiative, in incremental 
steps consistent with budget realities. 
SEI is the roadmap to our long-term 
future in space.• 

TRIBUTE TO JEAN BAPTISTE 
"ILLINOIS" JACQUET 

• Mr. KERRY. Mr. President, today I 
want to specially recognize one of the 
greatest talents of the jazz world, Jean 
Baptiste "illinois" Jacquet, who on 
November 22 will honor our State by 
celebrating the 50th anniversary of his 
acclaimed recording career with a per
formance in North Andover. 

Considered to be the last great swing 
saxophonist, illinois Jacquet, through 
his music, has endeared himself to the 
people of Massachusetts. The affection 
is mutual, for it was in Boston that 
this acclaimed artist delivered many of 
his soaring performances in such fa
mous venues as the Tic Toe, High Hat, 
and Symphony Hall. During the early 
1980's Jacquet enhanced the Boston 
music community by serving at Har
vard University as its Kayden Artist in 
Residence. It was this rewarding tenure 
at Harvard which inspired him to as
semble his most recent big band. The 
people of Massachusetts heartily wel
come him back to the Bay State.• 

NEW YORK CITY ZEBRA MUSSEL 
MONITORING ACT OF 1991 

• Mr. D'AMATO. Mr. President, I rise 
today as a cosponsor to the New York 
City Zebra Mussel Monitoring Act of 
1991, introduced by my friend, the sen
ior Senator from New York, Senator 
MOYNIHAN. 

The zebra mussel has been a plague 
to New York State's water system for 
years. Now it may claim a new victim, 
the New York City reservoir system. 

The zebra mussel is believed to have 
arrived in North America in the ballast 
water of a European freighter in the 
summer of 1986, and escaped as larvae 
in discharged ballast water into Lake 
St. Clair or the St. Clair River. Since 
then the problem has grown in mag
nitude spreading to Lake Erie, Lake 
Ontario, Green Bay, off of Lake Michi
gan, and also downstream in the St. 
Lawrence River. 

Recently, sitings of the mussel have 
occurred in Binghamton, NY, in the 
Erie Canal, the Hudson, and other wa
ters near the city's reservoir system. 
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The mussel is attracted to municipal 

water intakes, clogging the systems 
and forcing expensive repairs just to 
keep water flowing from the taps of 
homes and businesses. The three up
state reservoirs provide water for over 
9 million people. Any disruption in the 
water supply can have a devastating af
fect on the New York City citizens and 
its economy. 

This legislation establishes a pro
gram to address the impending threat 
to New York's water supply system. It 
establishes a monitoring program and 
a program to develop technologies to 
prevent zebra mussel infestation in the 
New York City water system. Addition
ally, it requires a combined Federal
State-local effort to develop new tech
nologies to remove zebra mussels if in
festation has already occurred. 

The magnitude of the zebra mussel 
problem has made it clear that we 
must act now to prevent this crisis be
fore it occurs. I urge my colleagues to 
support this legislation.• 

REMARKS OF MR. RALPH BECKER 
• Mr. CRAIG. Mr. President, the story 
of the Eisenhower administration and 
its involvement in the National Cul
tural Center-the Kennedy Center-is 
an exciting and historic one. I would 
like to ask that Mr. Ralph Becker's re
marks from his address, "Contribu
tions of President Eisenhower to Our 
Cultural Legacy," which he gave in Oc
tober of last year at "The Eisenhower 
Centennial Celebration, a Retrospec
tive View," be inserted into the 
RECORD. 

Mr. Becker is uniquely qualified to 
comment on President Eisenhower and 
his strong support of the arts as an in
strument of peace among nations. Mr. 
Becker served as trustee and general 
counsel for the Kennedy Center from 
1958 until 1976, when President Ford ap
pointed him Ambassador to Honduras. 
He currently serves as an bonorary 
trustee, though his level of service is 
far from that usually associated with 
an honorary title. He worked with the 
Eisenhower White House and congres
sional leadership on the authorizing 
legislation for the National Cultural 
Center, and is the author of "Miracle 
on the Potomac-The Kennedy Center 
From the Beginning," which was pub
lished last year. 

Eisenhower's dedication to the use of 
culture as a tool for international 
peace was a mark of the man. I believe 
we could all profit from a more inten
sive review of that concept, and I rec
ommend to my colleagues both Mr. 
Becker's remarks and his book. 

The remarks follow: 
CONTRIBUTIONS OF PRESIDENT EISENHOWER TO 

OUR CULTURAL HERITAGE 

(By Ralph E. Becker) 
An accurate portrait of President Dwight 

David Eisenhower, whose eight years in of
fice brought peace and prosperity, would not 

be complete without his cultural achieve
ments being fully recognized. His contribu
tions to our cultural history, all too often 
overlooked, were significant and lasting. 

In his 1960 "Goals for Americans," a part of 
the report of the President's Commission on 
National Goals, he wrote: 

"In the eyes of posterity the success of the 
United States will be judged by the creative 
activities of its citizens in the arts, architec
ture, literature, music and the sciences." 

He was by no means the first President to 
embrace this philosophy. George Washing
ton, in his first State of the Union address to 
Congress in 1790, said: 

"You will agree* * *that there is nothing 
which can better deserve our patronage than 
the promotion of science and literature* * * 
the arts and sciences are essential to the 
prosperity of the state and to the ornament 
and happiness of human life." 

Ten years later, in 1800, President John 
Adams again emphasized the concept when 
he mandated that the new City of Washing
ton should become "the capital of a great na
tion, advancing with unexampled rapidity in 
arts, in commerce, in wealth and in popu
lation." 

In a letter to his wife Abigail, Adams 
wrote: 

"I must study politics and was so that my 
sons may have liberty-liberty to study 
mathematics and philosophy, geography, 
naval history, navigation, commerce and ag
riculture; in order to give their children a 
right to study painting, poetry, music, archi
tecture." 

A century and a half later John Adams' 
dream for a cultural capital city became re
ality. It was Eisenhower who answered the 
call. He espoused that early philosophy and 
added his own to it in an essay "The Cre
ative Purpose" for the book Creative Amer
ica, published for the benefit of the National 
Cultural Center: 

"The founding fathers' dream of a new so
ciety in a new world included beauty widely 
enjoyed as well as wealth widely shared. 
They dreamed of a nation adept at the arts 
of humanism, as well as at the works of in
dustry. They strove for cultural growth as 
well as for economic increase. Artists fully 
aware of and dedicated to their responsibil
ity strengthen our national spirit. Their new 
place in American life should, I think, in
spire new and finer accomplishments-in all 
hearts. It is my hope that they, in turn, will 
inspire us with new pride in the concepts of 
mind and heart that have made our country 
great." 

As President, he championed the concept 
of a National Cultural Center, strongly en
dorsing the legislation creating it, and sign
ing the Act into law on September 2, 1958. 
After he left office, it was still a priority 
with him. On a national fundraising telecast 
on November 29, 1962, "An American Pageant 
on the Arts," he reaffirmed his dedication to 
"an American center of culture in Washing
ton to which all artists of the United States 
could repair . . . and where people would 
come to see what America was capable of 
... in the arts and all that is spiritually 
aesthetic to the senses of man." 

Eisenhower's goals in the arts were broad 
and far-reaching but they have been ob
scured for the past 30 years, as precious few 
facts have received public notice regarding 
his humanistic commitment. As biographer 
William Bragg Eward put it, paraphrasing 
Carl Sandberg: "Ike was steel and velvet ... 
as hard as rock and soft as drifting fog, one 
who held in his heart and mind the paradox 
of terrible storm and peace unspeakable and 

perfect." It is undoubtedly from these over
looked qualities-the "velvet" and the 
"heart" in him-that Eisenhower's commit
ment to the arts derived. For him, the arts 
were part of a much larger quest for better 
understanding among the peoples of the 
world. 

The chance for enduring peace could be 
aided, he felt, through the cultural arts and 
an increased awareness and understanding 
worldwide. In 1956, when launching the Peo
ple-to-People program, he affirmed that its 
"objective is for people to get together and 
to leap governments-if necessary to evade 
governments-to work out not one method 
but thousands of methods by which people 
can gradually learn a bit more of each other. 
This way, I believe, is the truest path to 
peace." Prophetic words, given what has 
been happening since 1989 in the USSR, East
ern Europe,and elsewhere in the world! 

His commitment became record in 1955 in 
his second State of the Union message: ". . . 
the federal government should do more to 
give official recognition to the importance of 
the arts and other cultural activities. I shall 
recommend the establishment of a Federal 
Advisory Council on the Arts . . . to advise 
the federal government on ways to encour
age artistic endeavor and appreciation." His 
foresight paved the way for the eventual es
tablishment of the National Endowments for 
the Arts and Humanities. 

On May 14, 1959, when he broke ground in 
New York City for the Lincoln Center, Ike 
observed that it was "a great cultural adven
ture" and that Lincoln Center was destined 
to become "a mighty influence for peace and 
understanding throughout the world." 

Most historians have focused, with good 
reason, on Eisenhower's accomplishments as 
soldier and statesman, but his actions in 
pursuit of culture add a new dimension to his 
statute as President. He never wavered in his 
quest for peace through the arts. 

WASHINGTON, DC, October 14, 1990.• 

COMMENDING DR. EDWARD L. 
BERNAYS 

• Mr. KERRY. Mr. President, I rise to 
honor a pioneer in social communica
tion, Dr. Edward L. Bernays, who this 
month will be celebrating his lOOth 
birthday. 

Dr. Bernays was called by Life maga
zine and PBS one of the most influen
tial people of this century-and for 
good reason, as he is widely regarded as 
the father of modern public relations. 
In the 1920's, at New York University, 
he taught the first-ever public rela
tions course and later authored one of 
that field's most influential works en
ti tied "Crystallizing Public Opinion." 
His theories and techniques pertaining 
to social engineering served to revolu
tionize the fields of public relations, 
advertising, and publicity. 

In addition to his professional and 
academic achievements, Dr. Bernays 
successfully used his ideas and talents 
to further many of this Nation's pro
gressive causes, including the civil 
rights and feminist movements. In our 
State, he was influential in the passage 
of legislation to end mandatory retire
ment. 

By saluting Dr. Bernays on his cen
tennial, I wish to extend my apprecia-
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tion to him for his lifelong commit
ment to improving human communica
tions and improving our society .• 

EXTENSION OF INDUSTRIAL 
DEVELOPMENT BOND PROGRAM 

• Mr. D'AMATO. Mr. President, I rise 
to announce my support for S. 1357, the 
permanent extension of the Small Issue 
Industrial Development Bond [IDB} 
Program. 

I have supported extension of this fi
nancing source for small manufactur
ers since I came to the Senate. Indus
trial development bond financing al
lows eligible companies to reduce in
terest rates on debt taken on to expand 
production and modernize plants. The 
result has been increased U.S. eco
nomic competitiveness and the pro
motion of new jobs. 

As proof of this, consider the history 
of the New York City Industrial Devel
opment Agency. Since its inception 16 
years ago, the agency has been in
volved in 639 tax-exempt bond 
financings, with a total of over $2 bil
lion in debt issued. Of this total, $810 
million in financings were small issue 
industrial development bonds. 

An analysis of these small issue de
tails demonstrates that the program 
has promoted tens of thousands of jobs 
for New Yorkers. Predominately, these 
jobs were created by providing capital 
to the companies most in need of fund
ing-small- and medium-sized busi
nesses. For example, in the period from 
1987 to 1990, the average financing size 
for the 43 small issue bond financings 
completed by the New York City IDA 
was less than $2.4 million. Finally, 
these projects have had an extremely 
low default rate. At the beginning of 
1990, the agency indicates that losses in 
the program over the previous 15-year 
period were less than $1 million. Com
pared to the $800 million issued, this is 
a loss rate of around .125 percent. 

Over the last 10 years, Congress has 
taken a number of steps to rein in the 
use of tax-exempt bond financing in 
general, and industrial development 
bonds in particular. Eligibility for 
!DB's is now targeted and subject to 
volume caps. As a result, the current 
program represents a well-thought-out 
effort to maximize job creation with a 
minimum of tax incentives. 

Unfortunately, without congressional 
action, this program will die a quiet 
death at the end of this year. It would 
be one thing if Congress debated this at 
length and voted to eliminate the pro
gram, based on an affirmative vote. 
Like many other extenders, however, 
good policies seem to be held hostage 
to political budget and tax consider
ations and may die without even a 
vote. 

Therefore, I urge my colleagues to 
take action to keep this program 
alive.• 

The PRESIDING OFFICER. The ma
jority leader is recognized. 

EXTENSION OF THE OLDER 
AMERICANS ACT OF 1965 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the majority 
leader may turn to the consideration of 
Calendar No. 225, S. 243, a bill to revise 
and extend the Older Americans Act of 
1965, during the week of Tuesday, No
vember 12. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

WASTE ISOLATION PILOT PLANT 
LAND WITHDRAWAL ACT OF 1991 
Mr. MITCHELL. Mr. President, I ask 

unanimous consent that the Senate 
proceed to the immediate consider
ation of Calendar No. 281, S. 1671, relat
ing to the waste isolation pilot plant. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 
A bill (S. 1671) to withdraw certain public 

lands and to otherwise provide for the oper
ation of the Waste Isolation Pilot Plant in 
Eddy County, New Mexico, and for other pur
poses. 

The PRESIDING OFFICER. Is there 
objection to the immediate consider
ation of the bill? 

There being no objection, the Senate 
proceeded to consider the bill which 
had been reported from the Committee 
on Energy and Natural Resources, with 
an amendment to strike all after the 
enacting clause and inserting in lieu 
thereof the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Waste Isolation 
Pilot Plant Land Withdrawal Act of I99I". 
SEC • .!. DEFINITIONS. 

As used in this Act: 
(I) ADMINISTRATOR.-The term "Adminis

trator" means the Administrator of the United 
States Environmental Protection Agency. 

(2) AGREEMENT.-The term "Agreement" 
means the Agreement [or Consultation and Co
operation Between the State of New Mexico and 
the United States Department of Energy entered 
into on July I, I98I, as amended, authorized by 
section 2I3(b) of the Department of Energy Na
tional ,Security and Military Applications of Nu
clear Energy Authorization Act of I980 (93 Stat. 
I265). 

(3) ATOMIC ENERGY DEFENSE ACTIVITY.-The 
term "atomic energy defense activity" has the 
same meaning as is provided in section 2 of the 
Nuclear Waste Policy Act of I982 (42 U.S.C. 
IOIOI). 

(4) CONTACT-HANDLED TRANSURANIC WASTE.
The term "contact-handled transuranic waste" 
means waste [rom atomic energy defense activi
ties with a speci[te activity greater than IOO 
nanocuries per gram of waste and a surface 
dose rate of less than 200 millirems per hour. 

(5) DISPOSAL REGULATIONS.-The term "dis
posal regulations" means the regulations issued 
by the Environmental Protection Agency estab
lishing the generally applicable environmental 
standards for the disposal of spent nuclear fuel, 
high-level radioactive waste, and transuranic 
waste and contained in subpart B of part I9I of 
title 40, Code of Federal Regulations. 

(6) EEG.-The term "EEG" means the Envi
ronmental Evaluation Group tor the WIPP re
ferred to in section 1433 of the National Defense 
Authorization Act, Fiscal Year I989 (102 Stat. 
2073). 

(7) GOVERNOR.-The term "Governor" means 
the Governor of the State of New Mexico. 

(8) HIGH-LEVEL RADIOACTIVE WASTE.-The 
term "high-level radioactive waste" has the 
same meaning as is provided in section 2 of the 
Nuclear Waste Policy Act of I982 (42 U.S.C. 
IOIOI). 

(9) MANAGEMENT AND STORAGE REGULA
TIONS.-The term "management and storage reg
ulations" means the regulations issued by the 
Environmental Protection Agency establishing 
the generally applicable environmental stand
ards [or the management and storage of spent 
nuclear fuel, high-level radioactive waste, and 
transuranic waste and contained in subpart A 
of part I9I of title 40, Code of Federal Regula
tions. 

(10) NO-MIGRATION DETERMINATION.-The term 
"No-Migration Determination" means the Final 
Conditional No-Migration Determination tor the 
Department of Energy Waste Isolation Pilot 
Plant published by the Environmental Protec
tion Agency on November 14, I990 (55 FR 47700). 

(11) PERFORMANCE ASSESSMENT REPORT.-The 
term "performance assessment report" means 
the documented analysis of the long-term per
formance of the WIPP that is published annu
ally by the Department of Energy. 

(12) REMOTE-HANDLED TRANSURANIC WASTE.
The term "remote-handled transuranic waste" 
means transuranic waste from atomic energy de
fense activities with a surface dose rate between 
200 millirems per hour and I ,000 rems per hour. 

(I3) SECRETARY.-The term "Secretary" means 
the Secretary of Energy. 

(14) SPENT NUCLEAR FUEL.-The term "spent 
nuclear fuel" has the same meaning as is pro
vided in section 2 o[ the Nuclear Waste Policy 
Act of I982 (42 U.S.C. IOIOI). 

(15) THE STATE.-The term "the State" means 
the State of New Mexico. 

(I6) TRANSURANIC WASTE.-The term "trans
uranic waste" has the same meaning as is pro
vided [or "transuranic radioactive waste" in 
part I9I of title 40, Code of Federal Regulations. 
The term includes such waste that is also mired 
with waste regulated as hazardous waste under 
the Solid Waste Disposal Act. 

(I7) WIPP.-The term "WIPP" means the 
Waste Isolation Pilot Plant authorized under 
section 2I3 of the Department of Energy Na
tional Security and Military Applications of Nu
clear Energy Authorization Act of I980 (93 Stat. 
I265). 

(18) WIPP SITE.-The term "WIPP site" 
means the lands and resources withdrawn and 
reserved by this Act and described in section 
3(c). 
SEC. !. LAND WITHDRAWAL AND RESERVATION 

FOR THE WIPP. 
(a) WITHDRAWAL, JURISDICTION, AND RES

ERVATION.-
(I) WITHDRAWAL.-Subject to valid existing 

rights and except as otherwise provided in this 
Act, the WIPP site described pursuant to sub
section (c) is withdrawn [rom entry, sale, or 
other disposition under the public land laws, 
[rom all forms of appropriation under the min
ing laws, and [rom operation of the mineral 
leasing laws and the geothermal leasing laws. 

(2) JURISDICTION.-Ercept as otherwise pro
Vided in section 6(d), jurisdiction over the WIPP 
site is transferred [rom the Secretary of the Inte
rior to the Secretary of Energy. 

(3) RESERVATION.-
(A) IN GENERAL.-The W/PP site is reserved 

tor the use of the Secretary of Energy [or the 
construction, experimentation, operation, repair 
and maintenance, disposal, shutdown, monitor
ing, decommissioning, and other authorized ac
tivities associated with the purposes of the 
WIPP as set forth in section 2I3 of the Depart
ment of Energy National Security and Military 
Applications of Nuclear Energy Authorization 
Act of I980 (93 Stat. I265), and this Act. 
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(B) WATER RIGHTS.-Nothing in this Act shall 

be construed to establish a reservation to the 
United States with respect to any water or 
water right on the WIPP site. Nothing in this 
Act shall be construed as authorizing the appro
priation of water on the WIPP site by the Unit
ed States after the date of enactment of this Act, 
except in accordance with the law of the State. 
This subparagraph shall not be construed to af
fect water rights acquired by the United States 
before the date of enactment of this Act. 

(b) REVOCATION OF PUBLIC LAND 0RDERS.
Public Land Order 6403, of June 29, 1983, Public 
Land Order 6826, of January 28, 1991, and the 
memorandum of understanding referenced in 
each of the orders are hereby revoked. 

(c) LAND DESCRIPTION.-
(1) IN GENERAL.-The boundaries depicted on 

the map issued by the Bureau of Land Man.age
ment of the Department of the Interior, entitled 
"WIPP Withdrawal Site Map", and dated Octo
ber 9, 1990, are established as the boundaries of 
the WIPP site. 

(2) LEGAL DESCRIPTION AND MAP.-Not later 
than thirty days after the date of enactment of 
this Act, the Secretary of the Interior shall-

( A) publish in the Federal Register a notice 
containing a legal description of the WIPP site; 
and 

(B) file copies of the legal description of the 
WIPP site, and the map described in paragraph 
(1), with 

(i) the Committee on Energy and Natural Re
sources of the United States Senate; 

(ii) the Committee on Interior and Insular Af
fairs of the United States House of Representa
tives; 

(iii) the Secretary; and 
(iv) the State. 
(d) TECHNICAL CORRECTIONS.-The legal de

scription and map shall have the same force and 
effect as if they were included in this Act, ex
cept that the Secretary of the Interior may cor
rect clerical and typographical errors. 
SEC. 4. BSTABUSHMBNT OF MANAGEMENT RE· 

SPONSIBILITIES. 
(a) GENERAL AUTHORITY.-The Secretary 

shall-
(1) have responsibility tor the management of 

the WIPP site; 
(2) consult and cooperate with the State under 

the terms of the Agreement in discharging the 
responsibilities required by this Act; and 

(3) consult and cooperate with the EEG under 
the terms of Contract No. DE-AC04-89AL58309 
in the performance of its responsibility to con
duct an independent technical review and eval
uation of the WIPP pursuant to section 1433 ot 
the National Defense Authorization Act, Fiscal 
Year 1989 (102 Stat. 2073). 

(b) MANAGEMENT PLAN.-
(1) IN GENERAL.-Not later than one year after 

the date of enactment of this Act, the Secretary , 
in consultation with the State and the Depart
ment of the Interior, shall develop a manage
ment plan tor the WIPP si te. 

(2) ACTIVITIES NOT ASSOCIATED WITH THE 
WIPP.-

(A) IN GENERAL.-Any use of the lands tor ac
tivities not associated with the WIPP shall be 
subject to such conditions and restrictions as 
are necessary to permit the use of the lands for 
WIPP activities, as determined by the Secretary, 
and subject to the purposes of the WIPP as set 
forth in section 213 of the Department of Energy 
National Security and Military Applications of 
Nuclear Energy Authorization Act of 1980 (93 
Stat. 1265), and this Act. 

(B) SPECIFIC ACTIVITIES.-ln addition to other 
activities, the management plan shall provide 
tor domestic livestock grazing, hunting and 
trapping, wildlife habitat, the disposal of salt 
tatlings remaining on the surface, and mining, 
as follows: 

(i) GRAZING.-Subject to such regulations, 
policies, and practices as the Secretary deter
mines are necessary or appropriate, the Sec
retary shall permit grazing to continue where 
established prior to the date of enactment of this 
Act. The grazing shall be conducted consistent 
with-

( I) title IV of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1751 et seq.); 

(II) the Act entitled " An Act to stop injury to 
the public grazing lands by preventing 
overgrazing and soil deterioration, to provide 
for their orderly use, improvement, and develop
ment, to stabilize the livestock industry depend
ent upon the public range, and tor other pur
poses", approved June 28, 1934 (43 U.S.C. 315 et 
seq.) (commonly known as the "Taylor Grazing 
Act"); 

(Ill) Public Rangelands Improvement Act of 
1978 (43 U.S.C. 1902 et seq.); and 

(IV) Executive Order 12548 (51 Federal Reg
ister 5985). 

(ii) HUNTING AND TRAPPING.-
(!) IN GENERAL.-The Secretary shall permit 

hunting and trapping within the WIPP site in 
accordance with applicable laws and regula
tions of the United States and the State. 

(II) RESTRICTIONS.-The Secretary, after con
sultation with the New Mexico Department of 
Game and Fish, may issue regulations designat
ing zones where, and establishing periods when, 
no hunting or trapping is permitted tor reasons 
of administration or public safety. 

(iii) WILDLIFE HABITAT.-The Secretary shall 
manage the WIPP site in a manner to maintain 
and preserve the wildlife habitat of the WIPP 
site. 

(iv) SALT TAILINGS.-The Secretary shall dis
pose of salt tailings that are not needed tor 
backfill at the WIPP site. DisPosition shall be 
made in accordance with sections 2 and 3 of the 
Act entitled "An Act to provide tor the disPosal 
of materials on the public lands of the United 
States", approved July 31, 1947 (30 U.S.C. 602 
and 603) (commonly known as the " Materials 
Act of 1947"). 

(V) MINING.-
(!) IN GENERAL.-Except as otherwise provided 

in subclause (II), no surface or subsurface min
ing unrelated to the WIPP, including slant drill
ing under the site from within or without the 
site, shall be permitted on or under the WIPP 
site, including after decommissioning. 

(11) EXISTING OIL AND GAS LEASES.-The Sec
retary of the Interior, in consultation with the 
Secretary, shall undertake a study to determine 
the effects, if any, of Federal Oil and Gas 
Leases No. NMNM 02953 and 02953C on activi
ties to be conducted at the WIPP site. The study 
shall include recommendations as to the advis
ability of negotiating an exchange ot the leases 
tor other Federal oil and gas leases outside the 
WIPP site or canceling the leases. The Secretary 
ot the Interior shall submit his recommendations 
to the Secretary and the State prior to the con
clusion of the experimental program provided 
for in section 5 of this Act . Any activi ties under
taken on the leases shall be subject to such rea
sonable restrictions as the State, the Secretary 
of the Interior, and the Secretary may prescribe 
taking into consideration the purposes tor 
which the land is withdrawn under this Act. 

(c) SUBMISSION OF PLAN TO CONGRESS AND THE 
STATE.-The Secretary shall submit the manage
ment plan developed pursuant to subsection (b) 
to the Committee on Energy and Natural Re
sources of the United States Senate, the Commit
tee on Interior and Insular Affairs of the United 
States House of Representatives, and the State. 
Any amendments to such plan shall be submit
ted promptly to such Committees and the State. 

(d) CLOSURE TO THE PUBLIC.-lf the Secretary 
determines that the health and safety ot the 
public or the common defense and security re-

quire the closure to public use of a road, trail , 
or other portion of the WIPP site, the Secretary 
may take such action as the Secretary considers 
necessary or desirable to effect and maintain the 
closure. 

(e) COOPERATIVE AGREEMENTS.-The Sec
retary may enter into cooperative agreements

(1) with the Secretary ot the Interior and the 
State for the administration of grazing within 
the WIPP site; 

(2) with the State tor the maintenance ot the 
wildlife habitat of the WIPP site; and 

(3) with the Department of the Interior or the 
State, or both, to enforce the prohibition on 
mining within the WIPP site. 
SEC. $. EXPERIMENTAL PROGRAM. 

(a) AUTHORIZATION.-The Secretary may im
plement an experimental program at the WIPP 
as described in subsection (b), subject to the re
view and evaluation process under subsection 
(c) and completion of conflict resolution, if any, 
under subsection (d); or subject to the require
ments ot subsection (f). No transuranic waste 
shall be received at the WIPP, after the date of 
enactment of this Act, until the Secretary has 
fulfilled the requirements ot this section. 

(b) EXPERIMENTAL PROGRAM PROPOSAL.-
(1) IN GENERAL.-Except as provided in sub

section (f), not later than ninety days after the 
date of enactment of this Act, the Secretary (in 
consultation with the State, the Administrator, 
the National Academy of Sciences, and the 
EEG) shall prepare a proposal tor an e:rperi
mental program involving transuranic waste at 
the WIPP. The Secretary shall give notice in the 
Federal Register of the availability of the exPer
imental program proposal and shall provide an 
opportunity for public access to these docu
ments. 

(2) MODIFICATIONS.-The Secretary shall also 
prepare a proposal tor any modification to the 
experimental program that involves any mate
rial change in the nature of the experiments in
volving transuranic waste at the WIPP or any 
change in the total amount of waste to be em
ployed in experiments at the WIPP. Such 
amounts shall in no event exceed the amounts 
set forth in section 7 ot this Act. 

(3) EXPERIMENTS.-The proposal or any pro
posed modification shall include detailed infor
mation on the following experiments-

( A) experiments to determine the rate of gas 
generation and waste solubility at the WIPP 
and to evaluate the impact of gas generation 
and waste solubility on the WIPP; 

(B) experiments to aid in the assessment of 
compliance with the disposal regulations; and 

(C) such other experiments as are determined 
by the Secretary, after consultation with the 
State, the Administrator, the National Academy 
of Sciences, and the EEG, to be necessary to en
sure the protection ot the public health and 
safety and the environment. 

(4) WRITTEN PLANS TO BE INCLUDED IN PRO
POSAL.-The experimental program proposal , or 
any proposed modification to the experimental 
program, shall also include detailed information 
describing the proposed purposes of the experi
ments, how the data from the experiments will 
be used, the amount of transuranic waste re
quired tor the experiments, and the time sched
ule for the experiments. 

(5) ADDITIONAL INFORMATION TO BE INCLUDED 
IN THE PROPOSAL.-The proposal, or any pro
posed modification, shall also include the fol
lowing-

( A) a determination by the Secretary that 
there are preestablished plans and procedures 
tor the retrieval of the transuranic waste as re
quired by section 8 of this Act; 

(B) a summary of the preliminary performance 
assessment calculations available to guide the 
experiments; 

(C) a determination by the Secretary that the 
proposed experiments pose no undue risk to the 
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public health and safety or to the environment; 
and 

(D) a determination by the Secretary that the 
proposed experiments will provide relevant and 
useful data in a timely manner for making the 
Secretary's determination of compliance with 
the disposal regulations, or tor confirming such 
compliance, and tor the Administrator's certifi
cation of compliance. 

(6) SUBMISSION OF PROPOSAL.-The Secretary 
shall submit the experimental program proposal, 
or any proposed modification, and supporting 
documentation, to the State, the Administrator, 
the National Academy of Sciences, and the 
EEG. 

(c) REVIEW OF PROPOSAL OR PROPOSED MODI
FICATION.-

(1) REVIEW AND COMMENT.-Not later than 
thirty days after the submission of the proposal, 
or any proposed modification, the State, the Ad
ministrator, the National Academy of Sciences, 
and the EEG shall review the proposal, or pro
posed modification, and supporting documenta
tion, and provide their comments to the Sec
retary. The comments shall include an evalua
tion of whether the proposed experiment will 
provide relevant and useful data in a timely 
manner for determining compliance with the dis
posal regulations, or for confirming such compli
ance. 

(2) RESPONSES BY THE SECRETARY.-Not later 
than thirty days after the receipt of comments 
under paragraph (1), the Secretary shall-

( A) prepare written responses to the comments 
received; 

(B) submit the responses to the State, the Ad
ministrator, the National Academy of Sciences, 
and the EEG; and 

(C) publish a final experimental program plan 
in the Federal Register. 

(3) FINAL EVALUATION.-Within thirty days 
after the Secretary completes the requirements 
of paragraph (2), the State, the Administrator, 
the National Academy of Sciences, and the EEG 
shall-

( A) complete a final evaluation of the pro
posed experimental program; 

(B) set forth the factual basis upon which the 
evaluation is made; and 

(C) provide the evaluation to the Secretary, 
who shall give notice of receipt in the Federal 
Register and provide an opportunity for public 
access to these documents. 

(d) CONFLICT RESOLUTION.-![ the State dis
agrees with the Secretary's final experimental 
program plan published under subsection (c)(2), 
the State may invoke the conflict resolution pro
visions of the Agreement. 

(e) MODIFICATIONS TO THE EXPERIMENTAL 
PLAN AFFECTING THE LIMITATION ON VOLUME.-

(1) APPROVAL BY THE ADMINISTRATOR.-ln ad
dition to the requirements of subsections (b) and 
(c) of this section, if a proposed modification to 
the experimental program plan calls for the 
amount of transuranic waste emplaced at the 
WIPP to exceed 0.5 percent by volume, the Ad
ministrator must concur with the proposed 
modification and approve the increase in the 
volume of transuranic waste, consistent with 
the Administrator's review and evaluation 
under subsection (c) and consistent with section 
7(a)(2)(C), prior to receipt at the WIPP of any 
amount of waste exceeding 0.5 percent by vol
ume. 

(2) CONFLICT RESOLUTION.-]/ the State dis
agrees with the increase in the volume of trans
uranic waste, the State may invoke the conflict 
resolution provisions of the Agreement. 

(f) PROCESS FOR PRIOR REVIEW OF EXPERI
MENTAL PROGRAM.-

(1) PRIOR REVIEW.-lf the Secretary has pro
vided an opportunity tor review of, comment on, 
and evaluation of the elements of the experi
mental program proposal required in this section 

prior to the enactment of this Act, the provisions 
of this subsection shall apply. 

(2) SUBMISSION OF DOCUMENTATION TO CON
GRESS.-The Secretary may submit documenta
tion of the review, comment, and evaluation 
process within forty five days of the enactment 
of this Act, as well as the comments and evalua
tions provided by the State, the Administrator, 
the National Academy of Sciences, and the 
EEG, to the Committee on Energy and Natural 
Resources of the United States Senate and the 
Committee on Interior and Insular Affairs of the 
United States House of Representatives. These 
submissions shall constitute compliance with the 
requirements of subsections (b) and (c) of this 
section. If the Secretary has requested and not 
received final evaluations from the State, the 
Administrator, the National Academy of 
Sciences, and the EEG within thirty days of the 
enactment of this Act, the Secretary's submis
sion of documentation of the review, comment, 
and evaluation process shall constitute compli
ance with the requirements of subsections (b) 
and (c) of this section. 

(g) ACCESS TO ]NFORMATION.-The Secretary 
shall provide the State and the EEG such data 
and other information relevant to health, safety 
or environmental issues pertaining to the WIPP 
in a timely manner to enable the State and the 
EEG to discharge their responsibilities. 

(h) ANALYSES OF PERFORMANCE ASSESSMENT 
REPORT.-

(1) IN GENERAL.-Within one hundred and 
twenty days of the annual publication of the 
Secretary's performance assessment report, the 
State, the Administrator, and the EEG shall 
evaluate and publish analyses of that report. 

(2) RESPONSES BY SECRETARY.-Within one 
hundred and twenty days of the publication of 
analyses pursuant to paragraph (1), the Sec
retary shall submit written responses to the 
State, the Administrator, and the EEG, and to 
other appropriate entities or persons after con
sultation with the State. 

(i) OPERATIONAL DEMONSTRATION WITH 
TRANSURANIC WASTE.-No transuranic waste 
may be received at the W IP P tor operational 
demonstration of the WIPP before-

(1) the Secretary's determination of compli
ance with the disposal regulations; and 

(2) the Administrator's certification to Con
gress that the Secretary has complied with the 
disposal regulations. 

(j) EXISTING OBLIGATIONS AND AUTHORITIES.
Nothing in this section shall be construed to 
limit or in any manner affect the Administra
tor's authority to enforce and the Secretary's 
obligation to comply with all terms and condi
tions of the No-Migration Determination. 
SEC. 6. COMPUANCB WITH EPA REGULATIONS 

AND INCLUSION OF BNGINBBRBD 
BARIUERS. 

(a) ISSUANCE OF EPA DISPOSAL REGULA
TIONS.-

(1) PROPOSED REGULATIONS.-Not later than 
one hundred and eighty days after the date of 
enactment of this Act, the Administrator shall 
publish in the Federal Register proposed dis
posal regulations. 

(2) FINAL REGULATIONS.-Not later than two 
years after the date of enactment of this Act, 
the Administrator shall publish in the Federal 
Register final disposal regulations. 

(b) ISSUANCE OF EPA CRITERIA FOR DETER
MINATION OF COMPLIANCE WITH DISPOSAL REGU
LATIONS.-

(1) PROPOSED CRITERIA.-Not later than one 
hundred and eighty days after the date of en
actment of this Act, the Administrator shall 
publish in the Federal Register proposed criteria 
for the Secretary's determination of compliance 
with the disposal regulations. 

(2) FINAL CRITERIA.-Not later than two years 
after the date of enactment of this Act, the Ad-

ministrator shall publish in the Federal Register 
final criteria tor the Secretary's determination 
of compliance with the disposal regulations. 

(c) COMPLIANCE WITH EPA REGULATIONS.-
(1) MANAGEMENT AND STORAGE REGULA

TIONS.-Beginning on the date of enactment of 
this Act, the Secretary shall comply with the 
management and storage regulations at the 
WIPP. 

(2) DISPOSAL REGULATIONS.-
(A)(i) IN GENERAL.-The Secretary shall com

ply with the disposal regulations at the WIPP. 
Except as provided in subsection (d), not later 
than six years after the date of enactment of 
this Act, the Secretary shall make a determina
tion of compliance with the disposal regulations 
and submit his determination to the Adminis
trator. In making the determination required by 
this subsection, the Secretary shall utilize the 
criteria published by the Administrator under 
subsection (b) to demonstrate that there is a rea
sonable expectation that long-term compliance 
with the disposal regulations will be achieved. 

(ii) CERTIFICATION.-The Administrator shall 
certify to Congress whether the Secretary has 
complied with the disposal regulations at the 
WIPP within one year of receipt of the Sec
retary's determination of compliance. 

(iii) JUDICIAL REVIEW.-The certification by 
the Administrator shall be judicially reviewable 
in accordance with the provisions of the Admin
istrative Procedure Act (5 U.S.C. 701 et seq.), 
and such review shall not be restricted by the 
provisions of section 2271(c) of title 42, United 
States Code. 

(B) INJUNCTION BY A COURT.-!/ a court of 
competent jurisdiction orders the Administrator 
to reissue the regulations issued pursuant to 
subsection (a) or prevents the Administrator 
from giving the regulations full force and effect, 
the Secretary shall base his determination of 
compliance on the regulations issued pursuant 
to subsection (a), unless the court order ex
pressly finds and orders that its injunction re
lates to substantive environmental, public 
health, or public safety aspects of the regula
tions directly applicable to the WIPP. 

(C) F AlLURE TO PUBLISH.-!/ the Adminis
trator fails to publish in the Federal Register 
proposed or final disposal regulations pursuant 
to subsection (a), the Secretary shall base his 
determination of compliance on the disposal reg
ulations as in effect on November 18, 1985. 

(d) FAILURE TO COMPLY.-
(1) IN GENERAL.-!/ the Secretary has not sub

mitted to the Administrator a determination of 
compliance with the disposal regulations within 
six years after the date of enactment of this Act, 
or the Administrator has certified that the Sec
retary has not complied with the disposal regu
lations-

( A) the Secretary shall ensure that the waste 
is removed within one year thereafter; and 

(B) no permit or variance pursuant to section 
3004 of the Solid Waste Disposal Act, or other 
applicable hazardous waste laws, with respect 
to the WIPP, shall remain in effect later than 
one year thereafter. 

(2) EFFECT OF REMOVAL.-When all trans
uranic waste has been removed, the WIPP shall 
be decommissioned. Following the decommission
ing, the land withdrawal provided by this Act 
shall terminate, and the land shall be managed 
by the Secretary of the Interior through the Bu
reau of Land Management. 

(3) EXTENSION OF DEADLINE.-The deadline 
tor submission of the Secretary's determination 
to the Administrator referred to in paragraph (1) 
may be extended for a period of no more than 
two years at the discretion of the Administrator 
if-

( A) the Secretary determines that the disposal 
regulations cannot be complied with by the date 
referred to in paragraph (1); 
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(B) the Secretary notifies the Committee on 

Energy and Natural Resources of the United 
States Senate, the Committee on Interior and In
sular Affairs of the United States House of Rep
resentatives, the State, the Administrator, and 
the EEG that additional time is needed to com
ply with the disposal regulations; and 

(C) the Administrator determines that addi
tional time would provide relevant and useful 
data in a timely manner tor determining or cer
tifying compliance with the disposal regula
tions, or for confirming such compliance. 

(e) CONFLICT RESOLUTION.-// the State dis
agrees with the Secretary's determination of 
compliance with the disPosal regulations, the 
State may invoke the conflict resolution provi
sions of the Agreement. 

(f) ENGINEERED BARRIERS.-
(1) IN GENERAL.-The W/PP shall use engi

neered barriers as well as natural barriers to 
isolate the transuranic waste after disposal to 
the extent required by the applicable regulations 
of the Environmental Protection Agency. For 
purposes of this subsection, "engineered bar
riers" means any backfill, room seals, and other 
man-made barrier components required by the 
Administrator. 

(2) WASTE FORM MODIFICATIONS.-/[ appro
priate to determine compliance with the disposal 
regulations, the Secretary shall also include 
transuranic waste form modifications in the 
WIPP. 
SEC. 1. RESTRICTIONS. 

(a) TRANSURANIC WASTE.
(1) IN GENERAL.-
( A) REM LIMITS FOR REMOTE-HANDLED TRANS

URANIC WASTE.-
(i) 1,000 REMS PER HOUR.-No transuranic 

waste received at the WIPP may have a surface 
dose rate in excess of 1,000 rems per hour. 

(ii) 100 REMS PER HOUR.-No more than 5 per
cent by volume of the remote-handled trans
uranic waste received at the WIPP may have a 
surface dose rate in excess of 100 rems per hour. 

(B) CURIE LIMITS FOR REMOTE-HANDLED 
TRANSURANIC WASTE.-

(i) CURIES PER LITER.-Remote-handled trans
uranic waste received at the WIPP shall not ex
ceed 23 curies per liter maximum activity level 
(averaged over the volume of the canister). 

(ii) TOTAL CURIES.-The total curies of there
mote-handled transuranic waste received at the 
WIPP shall not exceed 5,100,000 curies. 

(C) CAPACITY OF THE WIPP.-The total capac
ity of the WIPP by volume is 6.2 million cubic 
feet of transuranic waste. 

(2) EXPERIMENTAL PROGRAM.-
( A) BAN ON REMOTE-HANDLED TRANSURANIC 

WASTE.-No remote-handled transuranic waste 
may be received at the WIPP until the Adminis
trator has certified to the Congress that the Sec
retary has complied with the disposal regula
tions. 

(B) LIMITATION.-Before the Secretary has 
made a determination of compliance with the 
disPosal regulations and the Administrator has 
certified the compliance to the Congress, only so 
much transuranic waste as is needed tor the ex
perimental program implemented pursuant to 
section 5, and not to exceed 0.5 percent by vol
ume of the capacity of the WIPP, may be re
ceived at the WIPP. 

(C) MODIFICATION OF LIMITATION.-The limi
tation contained in subparagraph (B) may only 
be modified if the Administrator determines that 
such a modification will provide relevant and 
useful data in a timely manner tor determining 
or certifying compliance with the disposal regu
lations, or tor confirming such compliance. In 
no event may the limit exceed the limitation on 
volume contained in the No-Migration Deter
mination, or 1.0 percent by volume of the capac
ity of the WIPP. 

(b) HIGH-LEVEL RADIOACTIVE W ASTE.-No 
spent nuclear fuel or high-level radioactive 
waste may be received at the WIPP. 

SEC. 8. RETRIBVABIUTY. 

(a) REQUIREMENT OF RETRIEVABILITY.-
(1) IN GENERAL.-Transuranic waste emplaced 

in the WIPP tor purposes of the experimental 
program under section 5 shall be retrievable dur
ing the experimental program and tor a period 
of time subsequent to the program needed to 
provide tor its retrieval in the event that-

( A) the Secretary determines or the Adminis
trator certifies that the WIPP does not comply 
with the disposal regulations; 

(B) the transuranic waste needs to be re
trieved tor engineering modification or tor re
packaging tor permanent disposal; or 

(C) such retrieval is necessary to protect the 
public health and safety and the environment. 

(2) ANNUAL DETERMINATION OF 
RETRIEVABILITY.-The Secretary shall make an 
annual determination, taking into account the 
evaluation under section 10(b), of whether all 
transurar.ic waste is retrievable and can remain 
retrievable. 

(3) ANNUAL DEMONSTRATION OF 
RETRIEVABILITY.-The Secretary shall dem
onstrate, on an annual basis, in conjunction 
with the determination required in paragraph 
(2), that a sample of transuranic waste is re
trievable. 

(b) RETRIEVAL PLAN.-
(1) PREPARATION AND SUBMISSION.-Sixty days 

after the enactment of this Act, the Secretary 
shall submit to the Administrator and the State 
a retrieval plan that provides tor the retrieval of 
transuranic waste from the WIPP should re
trieval be required. The retrieval plan shall in
clude contingency plans tor-

( A) transport of transuranic waste to any 
storage facility designated by the Secretary, 
which is permitted for storage of such waste 
under the Solid Waste Disposal Act, or other ap
plicable hazardous waste law, and which is lo
cated outside of the State, except as provided in 
subsection (c)(2); and 

(B) temporary storage subject to the limita
tions contained in subsection (c). 

(2) IMPLEMENTATION.-The Secretary shall im
plement the plan or take corrective action to en
sure the retrievability of transuranic waste in 
the event that a determination is made under 
subsection (a)(2) that the waste is not or will 
not otherwise remain retrievable. 

(C) TEMPORARY OR INTERIM STORAGE OF RE
TRIEVED TRANSURANIC WASTE.-

(1) Transuranic waste retrieved from the 
WIPP may be temporarily stored above ground 
at the WIPP site for a period of up to ninety 
days if the Secretary determines that retrieval 
and temporary storage is necessary and that the 
waste will be managed and returned to the 
WIPP in accordance with the requirements of 
this Act. This period may be extended by the 
State or the Administrator, consistent with the 
requirements of the Solid Waste Disposal Act, or 
other applicable hazardous waste law, and if 
the State or the Administrator determines an ex
tension is consistent with the protection of 
human health and the environment. 

(2) If all or part of the WIPP site is designated 
as an interim storage facility for transuranic 
waste, the Secretary must obtain approval from 
the State or the Administrator in accordance 
with the Solid Waste Disposal Act, or other ap
plicable hazardous waste law, before any trans
uranic waste retrieved from the WIPP may be 
stored at such interim storage facility. 

(d) CONFLICT RESOLUTION.-The State may in
voke the conflict resolution provisions of the 
Agreement if it determines that either-

(1) the retrieval plan would not provide tor 
satisfactory retrieval of all transuranic waste 
from the WIPP should retrieval of such waste be 
required; 

(2) the annual determination of retrievability 
is incorrect; or 

(3) the demonstration of retrievability does not 
ensure that transuranic waste will be retriev
able. 

(e) EXISTING AUTHORITY OF THE ENVIRON
MENTAL PROTECTION AGENCY AND THE STATE.-

(1) Nothing in this section shall be construed 
to limit or in any manner affect the Administra
tor's or the State's authority to enforce, and the 
Secretary's obligation to comply with, all appli
cable provisions of the Solid Waste Disposal Act, 
or other applicable hazardous waste law, and 
all terms and conditions of the No-Migration 
Determination. 

(2) Upon a determination by the Secretary 
that transuranic waste cannot remain retriev
able, and that corrective action is not possible, 
the Administrator and the State shall, pursuant 
to the authorities provided in the Solid Waste 
Disposal Act, or other applicable hazardous 
waste law, take action to ensure the retrieval or 
removal of all transuranic waste in the WIPP. 
SEC. 9. TRANSPORTATION. 

(a) SHIPPING CONTAINERS.-No transuranic 
waste may be transported by or tor the Sec
retary to or from the WIPP except in packages

(1) the design of which has been certified tor 
the transportation of trans-Uranic waste by the 
Nuclear Regulatory Commission; and 

(2) that have been fabricated under a Quality 
Assurance Program approved by the Nuclear 
Regulatory Commission. 

(b) NOTIFICATION.-ln addition to activities 
required pursuant to the December 27, 1982, 
Supplemental Stipulated Agreement, prior to 
any transportation of transuranic waste by or 
tor the Secretary to or from the WIPP, the Sec
retary shall provide advance notification to 
States and Indian tribes through whose jurisdic
tion the Secretary plans to transport trans
uranic waste to or from the WIPP. 

(c) ACCIDENT PREVENTION AND EMERGENCY 
PREPAREDNESS.- . 

(1) TRAINING.-
( A) IN GENERAL.-In addition to activities re

quired pursuant to the December 27, 1982, Sup
plemental Stipulated Agreement, the Secretary 
shall ensure that technical assistance and funds 
are provided for the purpose of training public 
safety ofru:ials, and other emergency responders 
as defined by 29 C.F.R. 1910.120, in any State or 
Indian tribe through whose jurisdiction the Sec
retary plans to transport transuranic waste to 
or from the WIPP. Within thirty days of enact
ment of this Act, the Secretary shall submit a re
port to the Committee on Energy and Natural 
Resources of the United States Senate and the 
Committee on Interior and Insular Affairs of the 
United States House of Representatives and the 
State on the training provided through fiscal 
year 1991. 

(B) ONGOING TRAINING.-!/ determined by the 
Secretary, in consultation with affected States 
and Indian tribes, to be necessary and appro
priate, the training shall continue after the date 
of enactment of this Act until the transuranic 
waste shipments to or from the WIPP have been 
terminated. 

(C) REVIEW OF TRAINING.-The Secretary shall 
review the training, in consultation with af
fected States and Indian tribes. The training 
shall also be reviewed by the Occupational Safe
ty and Health Administration and the National 
Institute tor Occupational Safety and Health 
tor compliance with 29 C.F.R. 1910.120. 

(D) COMPONENTS OF TRAIN/NG.-The training 
shall cover procedures required tor the sate rou
tine transportation of transuranic waste, as well 
as procedures for dealing with emergency re
sponse situations, including-

(i) instruction of government officials and 
public safety officers in procedures tor the com
mand and control of the response to any inci
dent involving the waste; 

(ii) instruction of emergency response person
nel in procedures tor the initial response to an 
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incident involving transuranic waste being 
transported to or from the WIPP; 

(iii) instruction of radiological protection and 
emergency medical personnel in procedures tor 
responding to an incident involving transuranic 
waste being transported to or from the WIPP; 
and 

(iv) a public awareness campaign to provide 
information to the public about the transpor
tation of transuranic waste to or from the 
WIPP. 

(2) EQUIPMENT.-The Secretary shall enter 
into agreements to assist, through monetary 
grants or contributions in-kind, States in ac
quiring equipment for response to an incident 
involving transuranic waste transported to or 
from the WIPP. 

(d) TRANSPORTATION SAFETY PROGRAMS.-The 
Secretary shall provide in-kind, financial, tech
nical, and other appropriate assistance to any 
State or Indian tribe, through whose jurisdic
tion the Secretary plans to transport trans
uranic waste to or from the WIPP, tor the pur
poses of WIPP-specific transportation safety 
programs not otherwise addressed in this sec
tion. These programs shall be developed with, 
and monitored by, the Secretary. 

(e) SANTA FE BYPASS.-No transuranic waste 
may be transported from the Los Alamos Na
tional Laboratory to the WIPP until-

(1) an amount of funds sufficient to construct 
the Santa Fe bypass has been made available to 
the State; 

(2) the Santa Fe bypass has been completed; 
or 

(3) the Administrator has made the certifi
cation required under section 6. 

(f) STATE ADVISORY GROUP ON EMERGENCY 
RESPONSE MEDICAL TRAINING.-

(1) The Governor shall appoint an advisory 
group of health professionals and other experts 
in the field to review emergency response medi
cal training programs for the transportation of 
transuranic waste. 

(2) Within ninety days of the date of enact
ment of this Act, and periodically thereafter, the 
advisory group shall review the Department of 
Energy's emergency response medical training 
programs and report its findings to the State 
and the Secretary. 

(3) The Secretary shall review the findings of 
the advisory group and, if the Secretary deter
mines that emergency response medical training 
is inadequate, the Secretary shall take imme
diate action to correct the inadequacies and, if 
necessary, suspend transportation of trans
uranic waste. 

(g) CONFLICT RESOLUTION.-If the State dis
agrees with the Secretary's determination under 
subsection (/)(3), the State may invoke the con
flict resolution provisions of the Agreement. 
SEC. 10. MINE SAFETY. 

(a) MINE SAFETY AND HEALTH ADMINISTRA
TION.-The Mine Safety and Health Administra
tion of the Department of Labor shall inspect 
the mine at the WIPP as frequently, and in the 
same manner as it evaluates other mine sites 
under the Federal Mine Safety and Health Act 
of 1977 (30 U.S.C. 801 et seq.) and shall provide 
the results of its inspections to the Secretary. 
The Secretary shall take necessary actions to 
assure the prompt and effective correction of 
any deficiency, including suspending specific 
activities as necessary to address identified 
health and safety deficiencies. 

(b) BUREAU OF MINES.-The Bureau of Mines 
shall prepare an annual evaluation of the safe
ty of the mine at the WIPP. 
SEC. 11. ECONOMIC ASSISTANCE. 

(a) PAYMENTS TO THE STATE.-
(1) PAYMENTS FOR OPERATION AND DECOMMIS

SIONING.-
(A) OPERATION.-The Secretary shall, to such 

extent and for such amounts as are provided in 

advance in apPropriations Act, make payments 
to the State in the amount of $20,000,000 per 
year-

(i) beginning with the fiscal year in which 
transuranic waste shipments to the WIPP are 
initiated; and 

(ii) ending with the fiscal year in which de
commissioning activities at the WIPP are initi
ated. 

(B) DECOMMISSIONING.-The Secretary shall, 
to such extent and for such amounts as are pro
vided in advance in appropriations Acts, make 
payments to the State in the amount of 
$13,000,000 per year-

(i) beginning with the first fiscal year after 
the year in which decommissioning activities are 
initiated; and 

(ii) ending with the fiscal year in which the 
WIPP becomes fully decommissioned. 

(C) PAYMENTS TO UNITS OF LOCAL GOVERN
MENT.-A portion of the payments under this 
subsection shall be made available to units of 
local government in Lea and Eddy counties. 

(2) PAYMENTS EQUIVALENT TO TAXES.-There 
is authorized to be appropriated to the Secretary 
such sums as are necessary to provide a pay
ment each fiscal year to the State and each unit 
of local government in which the WIPP site is 
located. A payment under this subsection shall 
be determined by-

( A) calculating the amount the State and the 
unit of local government would receive were 
they authorized to tax the development and op
eration of the WIPP in the same manner as the 
State and the unit of local government tax the 
other comparable real property and industrial 
activities occurring within the State and the 
unit of local government; 

(B) calculating the amount paid in the most 
recent fiscal year by the Department of Energy 
to reimburse WIPP contractors and subcontrac
tors for taxes, tees, or other payments assessed 
by the State and any of its local governments 
for contractor and subcontractor activities at
tributable to the WIPP; 

(C) calculating the actual amount paid in fis
cal year 1990 by the Department of Energy tore
imburse WIPP contractors and subcontractors 
tor taxes, tees, or other payments assessed by 
the State and any of its local governments tor 
contractor and subcontractor activities attrib
utable to the WIPP. This amount shall be ad
justed to reflect the aggregate percentage 
change in the Consumer Price Index for con
sumers published by the Secretary of Labor; 

(D) subtracting the amount calculated under 
subparagraph (C) from the amount calculated 
under subparagraph (B); and 

(E) subtracting the amount calculated under 
subparagraph (D) from the amount calculated 
under subparagraph (A). 
Payments under this paragraph shall continue 
until all activities related to the development 
and operation of the WIPP are terminated at 
the WIPP site. 

(b) WIPP-RELATED BUSINESS AND EMPLOY
MENT OPPORTUNITIES.-

(1) IN GENERAL.-To the maximum extent 
practicable, the Secretary shall continue to en
courage business and employment opportunities 
related to the WIPP that are appropriate for the 
State, and in particular, for Lea and Eddy 
counties. 

(2) REPORT.-The Secretary shall report annu
ally to the State on the activities conducted pur
suant to paragraph (1). 

(C) ENVIRONMENTAL MONITORING RESEARCH 
CENTER.-There is authorized to be appro
priated to the Secretary such sums as are nec
essary to provide funding for the purpose of 
building, establishing, and operating the Carls
bad Environmental Monitoring Research Center 
Program, within the Waste Management Edu
cation and Research Consortium, to provide 

independent WIPP environmental assessment 
and monitoring capabilities in the Carlsbad, 
New Mexico area. 
SEC. 12. ECONOMIC IMPACT MONITORING. 

(a) IN GENERAL.-8ubject to subsection (b), 
the Secretary shall make annual payments to 
the State tor the purpose of establishing and 
maintaining an Impact Assessment Group with
in the Waste Management Education and Re
search Consortium, or any other group or insti
tution the State considers appropriate, to pre
pare annual reports on the economic impact of 
the activities at the WIPP. 

(b) AUTHORIZATION.-
(1) From amounts appropriated in fiscal year 

1992, the Secretary shall pay $1,000,000 to the 
State to establish the Group and to perform a re
view. 

(2) In each subsequent fiscal year after the 
date of enactment of this Act, the Secretary 
shall pay $750,000, to such extent and tor much 
amounts as are provided in advance in appro
priations Acts, to the State to perform the an
nual reviews. 

(c) ANNUAL REPORTS.-
(1) IN GENERAL.-Annual reports prepared 

under subsection (a) shall be submitted to the 
Governor, the Secretary, and affected units of 
local government. 

(2) CONTENTS.-The reports shall quantify the 
impacts of the WIPP, including those impacts 
on the State and affected units of local govern
ment. 
SEC. 18. DECOMMISSIONING OF THE WIPP. 

(a) PLAN FOR ENVIRONMENTAL CONTROLS 
AFTER DECOMMISSJONING.-

(1) IN GENERAL.-Not later than three years 
after the date of enactment of this Act, the Sec
retary shall submit a preliminary plan for active 
and passive institutional controls tor managing 
the W IP P after decommissioning to the Commit
tee on Energy and Natural Resources of the 
United States Senate, the Committee on Interior 
and Insular Affairs of the United States House 
of Representatives, the State, and the EEG. The 
plan shall be updated as the Secretary deter
mines necessary. 

(2) CONSISTENCY WITH DISPOSAL REGULA
TIONS.-In addition to activities required pursu
ant to the December 27, 1982, Supplemental Stip
ulated Agreement, the plan shall be consistent 
with the disposal regulations. 

(3) CONFLICT RESOLUTION.-// the State dis
agrees with the adequacy of the Secretary's 
plan under this subsection, the State may in
voke the conflict resolution provisions of the 
Agreement. 

(b) MANAGEMENT PLAN FOR THE WIPP SITE 
AFTER DECOMMISSIONING.-Not later than two 
years after the date of enactment of this Act, 
the Secretary shall publish in the Federal Reg
ister a preliminary plan for the management 
and use of the WIPP site following the decom
missioning of the WIPP. The plan shall be up
dated as the Secretary determines necessary. 
SEC. 14. OIL AND GAS LEASES. 

There are authorized to be appropriated to the 
Secretary such sums as are necessary to provide 
compensation for the cancellation of the Federal 
Oil and Gas Leases No. NMNM 02953 and 
02953C. 
SEC. 15. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated such 
sums as are necessary to carry out the purposes 
of this Act. 
SEC. 16. CONSULTATION AND COOPERATION 

AGREEMENT. 
Nothing in this Act shall affect the Agreement 

between the State and the United States Depart
ment of Energy except as explicitly stated here
in. 
SEC. 17. REDRESS OF ADMINISTRATIVE WITH

DRAWAL. 
Transuranic waste introduced at the WIPP 

site prior to the enactment of this Act shall-
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(1) immediately be removed from the WIPP site 

if it is not being used to carry out the experi
mental program at the time the program is im
plemented under section 5; 

(2) be removed promptly from the WIPP site in 
the event that the requirements of section 7 are 
not complied with; and 

(3) be subject to the requirements tor 
retrievability under section 8 of this Act. 

Mr. JOHNSTON. Mr. President, 
today the Senate is considering S. 1671, 
the Waste Isolation Pilot Plant Land 
Withdrawal Act of 1991. This legisla
tion would permanently withdraw the 
public land surrounding the Waste Iso
lation Pilot Plant [WIPP] facility in 
Carlsbad, NM, and would establish cer
tain conditions and limitations on the 
operation of WIPP. This legislation is 
an important milestone in the Depart
ment of Energy's efforts to open the 
WIPP facility for initiation of the ex
perimental program. 

The Waste Isolation Pilot Plant is a 
research and development facility of 
the Department of Energy that was au
thorized by Public Law 9~164 for the 
purpose of demonstrating the safe dis
posal of radioactive waste generated by 
DOE's nuclear weapons production ac
tivities. The WIPP facility, built 2,150 
feet below the surface in the Delaware 
salt basin in New Mexico, has been 
under construction since 1981. The fa
cUi ty is now ready to open to begin the 
experimental program. During that 
program, DOE will conduct a series of 
experiments to evaluate the facility's 
ability to comply with the environ
mental laws governing the safe storage 
and disposal of nuclear waste. 

The WIPP site consists of 10,240 acres 
in Eddy County, NM, all of which is 
public land administered by the Bureau 
of Land Management. Currently, the 
land is utilized under an administra
tive land withdrawal issued by the De
partment of the Interior in January 
1991. This administrative withdrawal 
expires in June 1997 and is limited for 
purposes of the experimental program. 
A notice to proceed was issued by the 
Department of the Interior on October 
3, 1991, thereby authorizing DOE to re
ceive transuranic waste at WIPP for 
purposes of the experimental program. 

The Department could proceed with 
its experimental program at WIPP 
under the existing land order. However, 
both DOE and the State of New Mexico 
have indicated a preference to with
draw the land permanently through 
legislation. The State is seeking the 
legislation because it would codify in 
law a number of limitations and condi
tions on the operation of WIPP. Many 
of these limitations and conditions 
have already been agreed to by DOE 
through formal written agreements 
with the State. 

DOE is seeking· a permanent land 
withdrawal for several reasons. The 
disposal regulations of the Environ
mental Protection Agency [EPA] pub
lished in 1985 require that DOE exercise 
active institutional control over the 

disposal site for up to 100 years and 
passive control thereafter. The disposal 
regulations are now back before EPA 
on remand, but it is likely that they 
will contain similar requirements when 
repromulgated. Since DOE has statu
tory responsibility for managing radio
active waste, the agency should have 
permanent jurisdiction and control 
over the site. In addition, because the 
period of active use and institutional 
controls will exceed the normal 20-year 
period for administrative land with
drawals, a statutory, permanent land 
withdrawal is desirable. 

The legislation before the Senate 
today represents a compromise reached 
among those parties affected by the 
opening of WIPP-the State of New 
Mexico, the administration, and inter
ested Members of the Senate. If en
acted into law, I believe that this legis
lation will provide the proper balance 
b~tween the need to provide sufficient 
flexibility to the scientific program at 
WIPP and the need to ensure there are 
adequate safeguards for the operation 
ofWIPP. 

During the consideration of this leg
islation by the Committee on Energy 
and Natural Resources, many com
promises were reached to balance the 
interests of the administration with 
the interests of the State of New Mex
ico. Some of these compromises ad
dressed issues of high visibility, such 
as the limitation on the amount of 
waste to be allowed at WIPP during the 
experimental program; others of these 
compromises addressed far more subtle 
issues. 

The issues involved in any legislation 
dealing with nuclear waste disposal are 
contentious ones. Both sides have to 
give a little if agreement is to be 
reached on a piece of legislation that 
can be passed by the Congress and 
signed by the President. I think we 
have successfully reached that point of 
compromise in this bill. But it is also 
important to note that I consider the 
compromises of this legislation to be 
the bottom line. Additional limitations 
and restrictions on the opening of 
WIPP-beyond those included in S. 
1671-will not serve the public health 
and safety. Rather, additional limita
tions and restrictions will produce a 
piece of legislation that may never be 
enacted into law. 

The transuranic waste that will be 
emplaced at WIPP results primarily 
from plutonium reprocessing and fab
rication, as well as from research and 
developing activities at various DOE 
facilities. Transuranic waste exists in a 
variety of physical forms ranging from 
unprocessed laboratory trash-such as 
absorbent papers, tools, glassware, pro
tective clothing, and gloves-to solidi
fied sludges from waste water treat
ment. About 60 percent of this trans
uranic waste is mixed with hazardous 
waste components. The major chemical 
component in this mixed waste is me-

tallic lead, which exists primarily in 
the form of glovebox parts and lead
lined gloves and aprons. Some mixed 
waste also contains traces of organic 
cleaning solvents such as methylene 
chloride and carbon tetrachloride. 

During the experimental program at 
WIPP, experiments will be conducted 
with this waste to reduce uncertainties 
associated with the prediction of natu
ral processes that might affect the 
long-term performance of WIPP. Re
sults of these experiments will be used 
to determine whether transuranic 
waste can be permanently disposed of 
in WIPP in compliance with the EPA 
disposal regulations. Under the provi
sions of S. 1671, if EPA certifies that 
WIPP can comply with the disposal 
regulations, DOE can then begin oper
ation of WIPP as a permanent disposal 
facility. 

The Committee on Energy and Natu
ral Resources has been monitoring the 
progress of the WIPP facility for sev
eral years now. I am pleased that we 
have now reached the point that this 
important facility is ready to open. 
This is a major milestone in the De
partment's efforts to demonstrate that 
we have the technology necessary to 
store and dispose safely the byproducts 
of our Nation's nuclear weapons. 

It is important to note that DOE is 
authorized to receive transuranic 
waste at WIPP for purposes of the ex
perimental program under the author
ity of the existing administrative land 
order. I understand that Secretary 
Watkins has agreed to continue to hold 
off on shipments of waste to WIPP 
temporarily pending further action on 
land withdrawal legislation during this 
session of Congress. 

I am pleased to see Secretary Wat
kins take this action to withhold the 
shipments of waste temporarily. I hope 
that we in Congress will do our part 
and move quickly on the land with
drawal legislation that is now before 
the Senate. It is important that we 
work quickly on this legislation so 
that the opening of this facility will 
not be delayed by the failure of the 
Congress to enact legislation. 

I want to thank my colleagues from 
New Mexico, Senator BINGAMAN and 
Senator DOMENICI, as well as the rank
ing Republican member of the commit
tee, Senator WALLOP, for their help in 
crafting the compromises embodied in 
this legislation. 

Mr. DOMENICI. Mr. President, today 
the Senate considers a bill to provide 
for the withdrawal of lands from the 
Department of the Interior for the De
partment of Energy [DOE] to conduct a 
test program with low level defense nu
clear waste at the waste isolation pilot 
plant-what is most commonly called 
WIPP. 

Few issues are as controversial as the 
disposal of nuclear waste. However, 
Senator BINGAMAN and I, along with 
the assistance of the leadership of the 
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Energy Committee, have produced a 
bill that is also supported by Governor 
King of New Mexico and the Secretary 
of Energy. 

This is not a new issue for Congress. 
In 1979, Congress authorized this 
project to allow the DOE to character
ize and test a site for the disposal of 
transuranic waste. In order to operate 
on the site, DOE has to have the land, 
which was largely owned by the Fed
eral Government, withdrawn from gen
eral use and reserved for the WIPP. 

The Department of the Interior's ini
tial action was to withdraw these lands 
administratively, but place restric
tions on this withdrawal. The most sig
nificant one was that DOE could not 
bring nuclear waste on site during the 
withdrawal. The intent of the Depart
ments of the Interior and Energy was 
that before any nuclear waste was to 
come to the site, the land ought to be 
withdrawn by a legislative action. 

Due to concerns that a legislative 
land withdrawal would not be enacted, 
DOE asked the Department of the Inte
rior earlier this year to give them an 
administrative withdrawal that would 
allow DOE to bring waste to the site. 

Senator BINGAMAN and I acted 3 
months ago to introduce S. 1671, the 
Waste Isolation Pilot Plant With
drawal Act. This bill was drafted in 
consultation with the State of New 
Mexico and with the State's independ
ent monitoring agency, the environ
mental evaluation group. 

Over the past 3 months, we have 
worked with the leadership of the En
ergy Committee, the Department of 
Energy, and others to fashion a bill. On 
September 21, we held a field hearing 
on Albuquerque, NM to receive testi
mony from DOE, the Environmental 
Protection Agency [EPA] the Gov
ernor's office, the attorney general of 
New Mexico, and a number of interest 
groups concerned with WIPP. 

This legislation attempts to respond 
to questions raised at this hearing and 
to address the concerns of all the par
ties involved. On October 16, the En
ergy Committee voted 19-0 to report a 
substitute to the bill as introduced. I 
ask unanimous consent that a letter 
sent by Senator BINGAMAN and I to all 
Members of the Senate regarding the 
reported bill be incorporated in the 
RECORD. 

The reported bill provides a number 
of statutory guarantees for the safe 
transportation of waste and operation 
of the WIPP facility. These guarantees 
include: 

EPA, not DOE, must certify compli
ance with its regulations. 

Test plan must be reviewed by four 
oversight agencies-the State, EPA, 
environmental evaluation group [EEG], 
and the National Academy of Sciences 
[NAS]. 

Test phase is limited to 6 years-2-
year extension with EPA approval. 

An 0.5 percent--4,250 barrels-limit 
on volume of waste during test phase-

can be increased to no higher than 1 
percent after DOE justifies, four over
sight agencies review, and EPA ap
prove. 

If test phase fails, all waste must be 
retrieved and shipped outside of the 
State. 

Mine Safety and Health Administra
tion [MSHA] and Bureau of Mines must 
evaluate and inspect safety of WIPP fa
cility. 

Provides transportation assistance, 
requires Occupational Safety and 
Health Administration [OSHA] and Na
tional Institute for Occupational Safe
ty and Health [NOSH] review of trans
portation safety programs, and estab
lishes a State-appointed advisory board 
for review of the adequacy of emer
gency response medical training pro
grams. 

Provides New Mexico with a total of 
$600 million in entitled financial com
pensation. 

I cannot overemphasize the impor
tance of this legislation and the need 
to move it expeditiously. If Congress 
does not act, the administration has 
demonstrated that they will move uni
laterally. On October 3, the Depart
ment of Energy acted unilaterally to 
withdraw lands at the waste isolation 
pilot plant [WIPP] site so that they 
could begin WIPP operations. Six days 
later the State attorney general filed 
suit and DOE has agreed not to ship 
waste and begin operations at WIPP 
until at least November 15. 

For those that argue that this legis
lation is not needed, an administrative 
land withdrawal is simply not accept
able. Congress forfeits its responsibil
ity by not acting on withdrawal legis
lation. Moreover, the entire New Mex
ico delegation and the Governor are 
united in their opposition and the at
torney general of New Mexico has filed 
suit to block this action. 

Instead of allowing DOE to proceed 
unilaterally, this bill provides for the 
proper withdrawal of these lands and a 
number of guarantees for the safe 
transportation of waste and the safe 
operation of the facility. 

For those that are criticizing the bill 
as being inadequate, they are just plain 
wrong. The bill before us follows the 
bill Senator BINGAMAN and I intro
duced. We worked off of our bill and 
not DOE's legislation. 

I have identified at least 30 individ
ual provisions that DOE did not ask for 
in this legislation. Besides the promi
nent role of EPA in the bill, there are 
10 other oversight or regulatory agen
cies that must review WIPP oper
ations-everything from the Bureau of 
Mines to OSHA. Over the course of the 
experimental program, DOE must pre
pare and complete at least 10 separate 
plans, reviews, or determinations. 

If this legislation is not acceptable, 
let us debate an alternative. However, 
do not leave New Mexico with an ad
ministrative withdrawal. 

Mr. President, there are a couple of 
technical amendments that we will ask 
the Senate to adopt. I insisted on one 
of these amendments. To clear up any 
confusion, the amendment would re
quire the Secretary of Energy to make 
the results of the Mine Safety and 
Health Administration's [MSHA] in
spections of the WIPP site available to 
the public. I believe DOE will move 
quickly to correct any deficiencies 
identified by MSHA. This amendment 
assures that the results of these in
spects will see the full light of day. 

Mr. President, I thank the chairman 
and ranking member of the committee 
for all their hard work and urge my 
colleagues to support the bill. 

AMENDMENT NO. 1306 

(Purpose: To make technical amendments) 
Mr. MITCHELL. Mr. President, I ask 

unanimous consent that it be in order 
to consider three technical amend
ments en bloc, which I send to the desk 
on behalf of Senator JOHNSTON; that 
the amendments be agreed to en bloc; 
and the motion to reconsider be laid 
upon the table en bloc. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

So, the amendment (No. 1306) was 
agreed to, as follows: 

On page 77, line 21, strike the words "the 
mine at". 

On page 77, line 22, strike the word 
"other". 

On page 77, line 25, after the word "shall", 
insert "make the results of such inspections 
publicly available and shall". 

On page 78, line 5, after the word "Mines", 
insert "of the Department of the Interior". 

On page 78, line 6, strike the words "the 
mine at". 

On page 85, at the end of the bill, insert the 
following new section: 
SEC. 19. PUBLIC LAW -..164. 

This Act amends section 213 of the Depart
ment of Energy National Security and Mili
tary Applications of Nuclear Energy Author
ization Act of 1980 (Public Law 96-164; 93 
Stat. 1265). 

On page 85, after line 2, insert the follow
ing new section: 
SEC. 1& TECHNOLOGY STUDY. 

Within one year of tho date of enactment 
of this Act, the Secretary shall submit to 
Congress a study reviewing the technologies 
that are available and that are being devel
oped for the processing or reduction of vol
umes of radioactive wastes. This study shall 
include an identification of technologies in
volving t.he use of chemical, physical, and 
thermal (including plasma) processing tech
niques. 

The PRESIDING OFFICER. Without 
objection, the substitute, as amended, 
is agreed to. 

The committee amendment, as 
amended, was agreed to. 

The bill is deemed read three times 
and passed. 

So, the bill (S. 1671), as amended, was 
deemed read a third time and passed, 
as follows: 

s. 1671 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
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SECTION 1. SHORT TITLE. 

This Act may be cited as the "Waste Isola
tion Pilot Plant Land Withdrawal Act of 
1991". 
SEC. 2. DEFINITIONS. 

As used in this Act: 
(1) ADMINISTRATOR.-The term "Adminis

trator" means the Administrator of the 
United States Environmental Protection 
Agency. 

(2) AGREEMENT.-The term "Agreement" 
means the Agreement for Consultation and 
Cooperation Between the State of New Mex
ico and the United States Department of En
ergy entered into on July 1, 1981, as amend
ed, authorized by section 213(b) of the De
partment of Energy National Security and 
M111tary Applications of Nuclear Energy Au
thorization Act of 1980 (93 Stat. 1265). 

(3) ATOMIC ENERGY DEFENSE ACTIVITY.-The 
term "atomic energy defense activity" has 
the same meaning as is provided in section 2 
of the Nuclear Waste Policy Act of 1982 (42 
u.s.c. 10101). 

(4) CONTACT-HANDLED TRANSURANIC 
WASTE.-The term "contact-handled trans
uranic waste" means waste from atomic en
ergy defense activities with a specific activ
ity greater than 100 nanocuries per gram of 
waste and a surface dose rate of less than 200 
millirems per hour. 

(5) DISPOSAL REGULATIONS.-The term "dis
posal regulations" means the regulations is
sued by the Environmental Protection Agen
cy establishing the generally applicable en
vironmental standards for the disposal of 
spent nuclear fuel, high-level radioactive 
waste, and transuranic waste and contained 
in subpart B of part 191 of title 40, Code of 
Federal Regulations. 

(6) EEG.-The term "EEG" means the En
vironmental Evaluation Group for the WIPP 
referred to in section 1433 of the National De
fense Authorization Act, Fiscal Year 1989 
(102 Stat. 2073). 

(7) GoVERNOR.-The term "Governor" 
means the Governor of the State of New 
Mexico. 

(8) HIGH-LEVEL RADIOACTIVE WASTE.-The 
term "high-level radioactive waste" has the 
same meaning as is provided in section 2 of 
the Nuclear Waste Policy Act of 1982 (42 
u.s.c. 10101). 

(9) MANAGEMENT AND STORAGE REGULA
TIONS.-The term "management and storage 
regulations" means the regulations issued by 
the Environmental Protection Agency estab
lishing the generally applicable environ
mental standards for the management and 
storage of spent nuclear fuel, high-level ra
dioactive waste, and transuranic waste and 
contained in subpart A of part 191 of title 40, 
Code of Federal Regulations. 

(10) NO-MIGRATION DETERMINATION.-The 
term "No-Migration Determination" means 
the Final Conditional No-Migration Deter
mination for the Department of Energy 
Waste Isolation Pilot Plant published by the 
Environmental Protection Agency on No
vember 14, 1990 (55 FR 47700). 

(11) PERFORMANCE ASSESSMENT REPORT.
The term "performance assessment report" 
means the documented analysis of the long
term performance of the WIPP that is pub
lished annually by the Department of En
ergy. 

(12) REMOTE-HANDLED TRANSURANIC 
WASTE.-The term "remote-handled trans
uranic waste" means transuranic waste from 
atomic energy defense activities with a sur
face dose rate between 200 millirems per hour 
and 1,000 rems per hour. 

(13) SECRETARY.-The term "Secretary" 
means the Secretary of Energy. 

(14) SPENT NUCLEAR FUEL.-The term 
"spent nuclear fuel" has the same meaning 
as is provided in section 2 of the Nuclear 
Waste Policy Act of 1982 (42 U.S.C. 10101). 

(15) THE STATE.-The term "the State" 
means the State of New Mexico. 

(16) TRANSURANIC WASTE.-The term 
"transuranic waste" has the same meaning 
as is provided for "transuranic radioactive 
waste" in part 191 of title 40, Code of Federal 
Regulations. The term includes such waste 
that is also mixed with waste regulated as 
hazardous waste under the Solid Waste Dis
posal Act. 

(17) WIPP.-The term "WIPP" means the 
Waste Isolation Pilot Plant authorized under 
section 213 of the Department of Energy Na
tional Security and M111tary Applications of 
Nuclear Energy Authorization Act of 1980 (93 
Stat. 1265). 

(18) WIPP SITE.-The term "WIPP site" 
means the lands and resources withdrawn 
and reserved by this Act and described in 
section 3(c). 
SEC. 3. LAND WITHDRAWAL AND RESERVATION 

FOR THE WIPP. 
(a) WITHDRAWAL, JURISDICTION, AND RES

ERVATION.-
(1) WITHDRAWAL.-Subject to valid existing 

rights and except as otherwise provided in 
this Act, the WIPP site described pursuant 
to subsection (c) is withdrawn from entry, 
sale, or other disposition under the public 
land laws, from all forms of appropriation 
under the mining laws, and from operation of 
the mineral leasing laws and the geothermal 
leasing laws. 

(2) JURISDICTION.-Except as otherwise pro
vided in section 6(d), jurisdiction over the 
WIPP site is transferred from the Secretary 
of the Interior to the Secretary of Energy. 

(3) RESERVATION.-
(A) IN GENERAL.-The WIPP site is reserved 

for the use of the Secretary of Energy for the 
construction, experimentation, operation, 
repair and maintenance, disposal, shutdown, 
monitoring, decommissioning, and other au
thorized activities associated with the pur
poses of the WIPP as set forth in section 213 
of the Department of Energy National Secu
rity and Military Applications of Nuclear 
Energy Authorization Act of 1980 (93 Stat. 
1265), and this Act. 

(B) WATER RIGHTS.-Nothing in this Act 
shall be construed to establish a reservation 
to the United States with respect to any 
water or water right on the WIPP site. Noth
ing in this Act shall be construed as author
izing the appropriation of water on the WIPP 
site by the United States after the date of 
enactment of this Act, except in accordance 
with the law of the State. This subparagraph 
shall not be construed to affect water rights 
acquired by the United States before the 
date of enactment of this Act. 

(b) REVOCATION OF PUBLIC LAND ORDERS.
Public Land Order 6403, of June 29, 1983, Pub
lic Land Order 6826, of January 28, 1991, and 
the memorandum of understanding ref
erenced in each of the orders are hereby re
voked. 

(c) LAND DESCRIPTION.-
(1) IN GENERAL.-The boundaries depicted 

on the map issued by the Bureau of Land 
Management of the Department of the Inte
rior, entitled "WIPP Withdrawal Site Map", 
and dated October 9, 1990, are established as 
the boundaries of the WIPP site. 

(2) LEGAL DESCRIPTION AND MAP.-Not later 
than thirty days after the date of enactment 
of this Act, the Secretary of the Interior 
shall-

(A) publish in the Federal Register a notice 
containing a legal description of the WIPP 
site; and 

(B) file copies of the legal description of 
the WIPP site, and the map described in 
paragraph (1), with 

(i) the Committee on Energy and Natural 
Resources of the United States Senate; 

(ii) the Committee on Interior and Insular 
Affairs of the United States House of Rep
resentatives; 

(iii) the Secretary; and 
(iv) the State. 
(d) TECHNICAL CORRECTIONS.-The legal de

scription and map shall have the same force 
and effect as if they were included in this 
Act, except that the Secretary of the Inte
rior may correct clerical and typographical 
errors. 
SEC. 4. ESTABLISHMENT OF MANAGEMENT RE· 

SPONSmiLITIES. 
(a) GENERAL AUTHORITY.-The Secretary 

shall-
(1) have responsib111ty for the management 

of the WIPP site; 
(2) consult and cooperate with the State 

under the terms of the Agreement in dis
charging the responsib111ties required by this 
Act; and 

(3) consult and cooperate with the EEG 
under the terms of Contract No. DE-AC04-
89AL58309 in the performance of its respon
sib111ty to conduct an independent technical 
review and evaluation of the WIPP pursuant 
to section 1433 of the National Defense Au
thorization Act, Fiscal Year 1989 (102 Stat. 
2073). 

(b) MANAGEMENT PLAN.-
(1) IN GENERAL.-Not later than one year 

after the date of enactment of this Act, the 
Secretary, in consultation with the State 
and the Department of the Interior, shall de
velop a management plan for the WIPP site. 

(2) ACTIVITIES NOT ASSOCIATED WITH THE 
WIPP.-

(A) IN GENERAL.-Any use of the lands for 
activities not associated with the WIPP shall 
be subject to such conditions and restric
tions as are necessary to permit the use of 
the lands for WIPP activities, as determined 
by the Secretary, and subject to the purposes 
of the WIPP as set forth in section 213 of the 
Department of Energy National Security and 
M111tary Applications of Nuclear Energy Au
thorization Act of 1980 (93 Stat. 1265), and 
this Act. 

(B) SPECIFIC ACTIVITIES.-ln addition to 
other activities, the management plan shall 
provide for domestic livestock grazing, hunt
ing and trapping, wildlife habitat, the dis
posal of salt tailings remaining on the sur
face, and mining, as follows: 

(i) GRAZING.-Subject to such regulations, 
policies, and practices as the Secretary de
termines are necessary or appropriate, the 
Secretary shall permit grazing to continue 
where established prior to the date of enact
ment of this Act. The grazing shall be con
ducted consistent with-

(1) title IV of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1751 et 
seq.); 

(II) the Act entitled "An Act to stop injury 
to the public grazing lands by preventing 
overgrazing and soil deterioration, to pro
vide for their orderly use, improvement, and 
development, to stabilize the livestock in
dustry dependent upon the public range, and 
for other purposes", approved June 28, 1934 
(43 U.S.C. 315 et seq.) (commonly known as 
the "Taylor Grazing Act"); 

(ill) Public Rangelands Improvement Act 
of 1978 (43 U.S.C. 1902 et seq.); and 

(IV) Executive Order 12548 (51 Federal Reg
ister 5985). 

(11) HUNTING AND TRAPPING.-
(!) IN. GENERAL.-The Secretary shall per

mit hunting and trapping within the WIPP 
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site in accordance with applicable laws and 
regulations of the United States and the 
State. 

(II) RESTRICTIONS.-The Secretary, after 
consultation with the New Mexico Depart
ment of Game and Fish, may issue regula
tions designating zones where, and establish
ing periods when, no hunting or trapping is 
permitted for reasons of administration or 
public safety. 

(iii) WILDLIFE HABITAT.-The Secretary 
shall manage the WIPP site in a manner to 
maintain and preserve the wildlife habitat of 
the WIPP site. 

(iv) SALT TAILINGS.-The Secretary shall 
dispose of salt tailings that are not needed 
for backfill at the WIPP site. Disposition 
shall be made in accordance with sections 2 
and 3 of the Act entitled "An Act to provide 
for the disposal of materials on the public 
lands of the United States", approved July 
31, 1947 (30 U.S.C. 602 and 603) (commonly 
known as the "Materials Act of 1947"). 

(v) MINING.-
(!) IN GENERAL.-Except as otherwise pro

vided in subclause (II), no surface or sub
surface mining unrelated to the WIPP, in
cluding slant drilling under the site from 
within or without the site, shall be per
mitted on or under the WIPP site, including 
after decommissioning. 

(II) ExiSTING OIL AND GAS LEASES.-The 
Secretary of the Interior, in consultation 
with the Secretary, shall undertake a study 
to determine the effects, if any, of Federal 
Oil and Gas Leases No. NMNM 02953 and 
02953C on activities to be conducted at the 
WIPP site. The study shall include rec
ommendations as to the advisab111ty of nego
tiating an exchange of the leases for other 
Federal oil and gas leases outside the WIPP 
site or canceling the.leases. The Secretary of 
the Interior shall submit his recommenda
tions to the Secretary and the State prior to 
the conclusion of the experimental program 
provided for in section 5 of this Act. Any ac
tivities undertaken on the leases shall be 
subject to such reasonable restrictions as the 
State, the Secretary of the Interior, and the 
Secretary may prescribe taking into consid
eration the purposes for which the land is 
withdrawn under this Act. 

(C) SUBMISSION OF PLAN TO CONGRESS AND 
THE STATE.-The Secretary shall submit the 
management plan developed pursuant to sub
section (b) to the Committee on Energy and 
Natural Resources of the United States Sen
ate, the Committee on Interior and Insular 
Affairs of the United States House of Rep
resentatives, and the State. Any amend
ments to such plan shall be submitted 
promptly to such Committees and the State. 

(d) CLOSURE TO THE PUBLIC.-If the Sec
retary determines that the health and safety 
of the public or the common defense and se
curity require the closure to public use of a 
road, trail, or other portion of the WIPP site, 
the Secretary may take such action as the 
Secretary considers necessary or desirable to 
effect and maintain the closure. 

(e) COOPERATIVE AGREEMENTS.-The Sec
retary may enter into cooperative agree
ments-

(1) with the Secretary of the Interior and 
the State for the administration of grazing 
within the WIPP site; 

(2) with the State for the maintenance of 
the wildlife habitat of the WIPP site; and 

(3) with the Department of the Interior or 
the State, or both, to enforce the prohibition 
on mining within the WIPP site. 
SEC. I. I:XPERDIENTAL PROGRAM. 

(a) AUTHORIZATION.-The Secretary may 
implement an experimental program at the 
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WIPP as described in subsection (b), subject 
to the review and evaluation process under 
subsection (c) and completion of conflict res
olution, if any, under subsection (d); or sub
ject to the requirements of subsection (0. No 
transuranic waste shall be received at the 
WIPP, after the date of enactment of this 
Act, until the Secretary has fulfilled the re
quirements of this section. 

(b) ExPERIMENTAL PROGRAM PROPOSAL.
(!) IN GENERAL.-Except as provided in sub

section (0, not later than ninety days after 
the date of enactment of this Act, the Sec
retary (in consultation with the State, the 
Administrator, the National Academy of 
Sciences, and the EEG) shall prepare a pro
posal for an experimental program involving 
transuranic waste at the WIPP. The Sec
retary shall give notice in the Federal Reg
ister of the availability of the experimental 
program proposal and shall provide an oppor
tunity for public access to these documents. 

(2) MODIFICATIONS.-The Secretary shall 
also prepare a proposal for any modification 
to the experimental program that involves 
any material change in the nature of the ex
periments involving transuranic waste at the 
WIPP or any change in the total amount of 
waste to be employed in experiments at the 
WIPP. Such amounts shall in no event ex
ceed the amounts set forth in section 7 of 
this Act. 

(3) EXPERIMENTS.-The proposal or any pro
posed modification shall include detailed in
formation on the following experiments--

(A) experiments to determine the rate of 
gas generation and waste solubility at the 
WIPP and to evaluate the impact of gas gen
eration and waste solubility on the WIPP; 

(B) experiments to aid in the assessment of 
compliance with the disposal regulations; 
and 

(C) such other experiments as are deter
mined by the Secretary, after consultation 
with the State, the Administrator, the Na
tional Academy of Sciences, and the EEG, to 
be necessary to ensure the protection of the 
public health and safety and the environ
ment. 

(4) WRITTEN PLANS TO BE INCLUDED IN PRO
POSAL.-The experimental program proposal, 
or any proposed modification to the experi
mental program, shall also include detailed 
information describing the proposed pur
poses of the experiments, how the data from 
the experiments will be used, the amount of 
transuranic waste required for the experi
ments, and the time schedule for the experi
ments. 

(5) ADDITIONAL INFORMATION TO BE IN
CLUDED IN THE PROPOSAL.-The proposal, or 
any proposed modification, shall also include 
the following-

(A) a determination by the Secretary that 
there are preestablished plans and proce
dures for the retrieval of the transuranic 
waste as required by section 8 of this Act; 

(B) a su:mma.ry of the preliminary perform
ance assessment calculations available to 
guide the experiments; 

(C) a determination by the Secretary that 
the proposed experiments poae no undue risk 
to the public health and safety or to the en
vironment; and 

(D) a detennination by the Secretary that 
tbe proposed experime•ta will provide rel
evant and useful dat& in a timely manner for 
making the Secretary's determination of 
compliance with the disposal reg'\lla.tions, or 
for confirmini such compliance, and for the 
Administrator's certification of compliance. 

(6) SUBMISSION OF PROPOSAL.-The Sec
retary shall submit the experimental pro
gram proposal, or any propoeed modification, 

and supporting documentation, to the State, 
the Administrator, the National Academy of 
Sciences, and the EEG. 

(c) REVIEW OF PROPOSAL OR PRoPOSED 
MODIFICATION.-

(1) REVIEW AND COMMENT.-Not later than 
thirty days after the submission of the pro
posal, or any proposed modification, the 
State, the Administrator, the National Acad
emy of Sciences, and the EEG shall review 
the proposal, or proposed modification, and 
supporting documentation, and provide their 
comments to the Secretary. The comments 
shall include an evaluation of whether the 
proposed experiment will provide relevant 
and useful data in a timely manner for deter
mining compliance with the disposal regula
tions, or for confirming such compliance. 

(2) RESPONSES BY THE SECRETARY.-Not 
later than thirty days after the receipt of 
comments under paragraph (1), the Secretary 
shall-

(A) prepare written responses to the com
ments received; 

(B) submit the responses to the State, the 
Administrator, the National Academy of 
Sciences, and the EEG; and 

(C) publish a. final experimental program 
plan in the Federal Register. 

(3) FINAL EVALUATION.-Within thirty days 
after the Secretary completes the require
ments of paragraph (2), the State, the Ad
ministrator, the National Academy of 
Sciences, and the EEG shall-

(A) complete a final evaluation of the pro
posed experimental program; 

(B) set forth the factual basis upon which 
the evaluation is made; and 

(C) provide the evaluation to the Sec
retary, who shall give notice of receipt in the 
Federal Register and provide an opportunity 
for public access to these documents. 

(d) CONFLICT RESOLUTION.-lf the State dis
agrees with the Secretary's final experi
mental program plan published under sub
section (c)(2), the State may invoke the con
flict resolution provisions of the Agreement. 

(e) MODIFICATIONS TO THE ExPERIMENTAL 
PLAN AFFECTING THE LIMITATION ON VOL
UME.-

(1) APPROVAL BY THE ADMINISTRATOR.-ln 
addition to the requirements of subsections 
(b) and (c) of this section, if a proposed modi
fication to the experimental program plan 
calls for the amount of transuranic waste 
emplaced at the WIPP to exceed 0.5 percent 
by volume, the Administrator must concur 
with the proposed modification and approve 
the increase in the volume of transuranic 
wute, consistent with the Administrator's 
review and evaluation under subsection (c) 
and consistent with section 7(a)(2)(C), prior 
to receipt at the WIPP of any amount of 
waste exceeding 0.5 percent by volume. 

(2) CONFLICT RESOLUTION.-If the State dis
agrees with the increase in the volume of 
transuranic waste, the State may invoke the 
conflict resolution provisions of the Agree
ment. 

(0 PRocESS FOR PRIOR REVIEW OF ExPERI
MilNTAL PROGRAM.-

(!) PRIOR REVIEW.-If the Secretary has 
provided an opportunity for review of, com
ment on, and evaluation of the elements of 
the experimental program proposal required 
in this section prior to the enactment of this 
Act, the provisions of this subsection shall 
apply. 

(2) SUBMISSION OF DOCUMENTATION TO CON
GRESS.-The Secretary may submit docu
mentation of the review, comment, and eval
uation process within forty five days of the 
enactment of this Act, as well as the com
ments and evaluations provided by the 
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State, the Administrator, the National Acad
emy of Sciences, and the EEG, to the Com
mittee on Energy and Natural Resources of 
the United States Senate and the Committee 
on Interior and Insular Affairs of the United 
States House of Representatives. These sub
missions shall constitute compliance with 
the requirements of subsections (b) and (c) of 
this section. If the Secretary has requested 
and not received final evaluations from the 
State, the Administrator, the National Acad
emy of Sciences, and the EEG within thirty 
days of the enactment of this Act, the Sec
retary's submission of documentation of the 
review, comment, and evaluation process 
shall constitute compliance with the re
quirements of subsections (b) and (c) of this 
section. 

(g) ACCESS TO INFORMATION.-The Sec
retary shall provide the State and the EEG 
such data and other information relevant to 
health, safety or environmental issues per
taining to the WIPP in a timely manner to 
enable the State and the EEG to discharge 
their responsibilities. 

(h) ANALYSES OF PERFORMANCE ASSESS
MENT REPORT.-

(1) IN GENERAL.-Within one hundred and 
twenty days of the annual publication of the 
Secretary's performance assessment report, 
the State, the Administrator, and the EEG 
shall evaluate and publish analyses of that 
report. 

(2) RESPONSES BY SECRETARY.-Within one 
hundred and twenty days of the publication 
of analyses pursuant to paragraph (1), the 
Secretary shall submit written responses to 
the State, the Administrator, and the EEG, 
and to other appropriate entities or persons 
after consultation with the State. 

(i) OPERATIONAL DEMONSTRATION WITH 
TRANSURANIC WASTE.-No transuranic waste 
may be received at the WIPP for operational 
demonstration of the WIPP before-

(1) the Secretary's determination of com
pliance with the disposal regulations; and 

(2) the Administrator's certification to 
Congress that the Secretary has complied 
with the disposal regulations. 

(j) ExiSTING OBLIGATIONS AND AUTHORI
TIES.-Nothing in this section shall be con
strued to limit or in any manner affect the 
Administrator's authority to enforce and the 
Secretary's obligation to comply with all 
terms and conditions of the No-Migration 
Determination. 
SEC. 6. COMPLIANCE WITH EPA REGULATIONS 

AND INCLUSION OF ENGINEERED 
BARRIERS. 

(a) ISSUANCE OF EPA DISPOSAL REGULA
TIONS.-

(1) PROPOSED REGULATIONS.-Not later than 
one hundred and eighty days after the date 
of enactment of this Act, the Administrator 
shall publish in the Federal Register pro
posed disposal regulations. 

(2) FINAL REGULATIONS.-Not later than 
two years after the date of enactment of this 
Act, the Administrator shall publish in the 
Federal Register final disposal regulations. 

(b) ISSUANCE OF EPA CRITERIA FOR DETER
MINATION OF COMPLIANCE WITH DISPOSAL 
REGULATIONS.-

(!) PROPOSED CRITERIA.-Not later than one 
hundred and eighty days after the date of en
actment of this Act, the Administrator shall 
publish in the Federal Register proposed cri
teria for the Secretary's det;ermination of 
compliance with the disposal regulations. 

(2) FINAL CRITERIA.-Not later than two 
years after the date of enactment of. this 
Act, the Administrator shall publish in the 
Federal Register final criteria for the Sec
retary's determination of compliance with 
the disposal regulations. 

(C) COMPLIANCE WITH EPA REGULATIONS.
(!) MANAGEMENT AND STORAGE REGULA

TIONS.-Beginning on the date of enactment 
of this Act, the Secretary shall comply with 
the management and storage regulations at 
the WIPP. 

(2) DISPOSAL REGULATIONS.-
(A)(i) IN GENERAL.-The Secretary shall 

comply with the disposal regulations at the 
WIPP. Except as provided in subsection (d), 
not later than six years after the date of en
actment of this Act, the Secretary shall 
make a determination of compliance with 
the disposal regulations and submit his de
termination to the Administrator. In mak
ing the determination required by this sub
section, the Secretary shall utilize the cri
teria published by the Administrator under 
subsection (b) to demonstrate that there is a 
reasonable expectation that long-term com
pliance with the disposal regulations will be 
achieved. 

(11) CERTIFICATION.-The Administrator 
shall certify to Congress whether the Sec
retary has complied with the disposal regula
tions at the WIPP within one year of receipt . 
of the Secretary's determination of compli
ance. 

(111) JUDICIAL REVIEW.-The certification by 
the Administrator shall be judicially 
reviewable in accordance with the provisions 
of the Administrative Procedure Act (5 
U.S.C. 701 et seq.), and such review shall not 
be restricted by the provisions of section 
2271(c) of title 42, United States Code. 

(B) INJUNCTION BY A COURT.-If a court of 
competent jurisdiction orders the Adminis
trator to reissue the regulations issued pur
suant to subsection (a) or prevents the Ad
ministrator from giving the regulations full 
force and effect, the Secretary shall base his 
determination of compliance on the regula
tions issued pursuant to subsection (a), un
less the court order expressly finds and or
ders that its injunction relates to sub
stantive environmental, public health, or 
public safety aspects of the regulations di
rectly applicable to the WIPP. 

(C) FAILURE TO PUBLISH.-If the Adminis
trator fails to publish in the Federal Reg
ister proposed or final disposal regulations 
pursuant to subsection (a), the Secretary 
shall base his determination of compliance 
on the disposal regulations as in effect on 
November 18, 1985. 

(d) FAILURE TO COMPLY.-
(1) IN GENERAL.-If the Secretary has not 

submitted to the Administrator a determina
tion of compliance with the disposal regula
tions within six years after the date of en
actment of this Act, or the Administrator 
has certified that the Secretary has not com
plied with the disposal regulations-

(A) the Secretary shall ensure that the 
waste is removed within one year thereafter; 
and 

(B) no permit or variance pursuant to sec
tion 3004 of the Solid Waste Disposal Act, or 
other applicable hazardous waste laws, with 
respect to the WI.PP, shall remain in effect 
later than one year thereafter. 

(2) EFFECT OF REMOVAL.-When all trans
uranic waste has been removed, the WIPP 
shall be decommissioned. Following the de
commissioning, the land withdrawal pro
vided by this Act shall terminate, and the 
land shall be managed by the Secretary of 
the Interior through the Bureau of Land 
Management. 

(3) ExTENSION OF DEADLINE.-The deadline 
for submission of j,he Secretary's determina
tion to the Administrator referred to in 
paragraph (1) may be extended for a period of 
no more than two years at the discretion of 
the Administrator if-

(A) the Secretary determines that the dis
posal regulations cannot be complied with by 
the date referred to in paragraph (1); 

(B) the Secretary notifies the Committee 
on Energy and Natural Resources of the 
United States Senate, the Committee on In
terior and Insular Affairs of the United 
States House of Representatives, the State, 
the Administrator, and the EEG that addi
tional time is needed to comply with the dis
posal regulations; and 

(C) the Administrator determines that ad
ditional time would provide relevant and 
useful data in a timely manner for determin
ing or certifying compliance with the dis
posal regulations, or for confirming such 
compliance. 

(e) CONFLICT RESOLUTION.-If the State dis
agrees with the Secretary's determination of 
compliance with the disposal regulations, 
the State may invoke the conflict resolution 
provisions of the Agreement. 

(f) ENGINEERED BARRIERS.-
(!) IN GENERAL.-The WIPP shall use engi

neered barriers as well as natural barriers to 
isolate the transuranic waste after disposal 
to the extent required by the applicable reg
ulations of the Environmental Protection 
Agency. For purposes of this subsection, "en
gineered barriers" means any backfill, room 
seals, and other man-made barrier compo
nents required by the Administrator. 

(2) WASTE FORM MODIFICATIONS.-If appro
priate to determine compliance with the dis
posal regulations, the Secretary shall also 
include transuranic waste form modifica
tionsin the WIPP. 
SEC. 7. RESTRICTIONS. 

(a) TRANSURANIC WASTE.
(1) IN GENERAL.-
(A) REM LIMITS FOR REMOTE-HANDLED 

TRANSURANIC WASTE.-
(1) 1,000 REMS PER HOUR.-NO transuranic 

waste received at the WIPP may have a sur
face dose rate in excess of 1,000 rems per 
hour. 

(ii) 100 REMS PER HOUR.-No more than 5 
percent by volume of the remote-handled 
transuranic waste received at the WIPP may 
have a surface dose rate in excess of 100 rems 
per hour. · 

(B) CURIE LIMITS . FOR REMOTE-HANDLED 
TRANSURANIC WASTE.-

(i) CURIES PER .LITER.-Remote-handled 
transuranic waste received at the WIPP shall 
not exceed 23 curies per liter maximum ac
tivity level (averaged over the volume of the 
canister). 

(11) TOTAL CURIES.-The total curies of the 
remote-handled transuranic waste received 
at the WIPP shall not exceed 5,100,000 curies. 

(C) CAPACITY OF THE WIPP.-The total ca
pacity of the WIPP by volume is 6.2 million 
cubic feet of transuranic·waste. 

(2) EXPERIMENTAL PROGRAM.-
(A) BAN ON REMOTE-HANDLED TRANSURANIC 

WASTE.-No remote-handled transuranic 
waste may be received at the WIPP until the 
Administrator has certified to the Congress 
that the Secretary has complied with the 
disposal regulations. 

(B) LIMITATION.-Before the Secretary has 
made a determination of compliance with 
the disposal regulations and the Adminis
trator has certified the compliance to the 
Congress, only so much transuranic waste as 
is needed for the experimental program im
plemented pursuant to section 5, and not to 
exceed 0.5 percent by volume of the capacity 
of the WIPP, may be received at the WIPP. 

(C) MODIFICATION OF LIMITATION.-The limi
tation contained in subparagraph (B) may 
only be modified if the Administrator deter
mines that such a modification will provide 



November 5, 1991 CONGRESSIONAL RECORD-SENATE 30371 
relevant and useful data in a timely manner 
for determining or certifying compliance 
with the disposal regulations, or for confirm
ing such compliance. In no event may the 
limit exceed the limitation on volume con
tained in the No-Migration Determination, 
or 1.0 percent by volume of the capacity of 
the WIPP. 

(b) HIGH-LEVEL RADIOACTIVE WASTE.-No 
spent nuclear fuel or high-level radioactive 
waste may be received at the WIPP. 
SEC. 8. RETRIEVABWTY. 

(a) REQUIREMENT OF RETRIEVABILITY.-
(1) IN GENERAL.-Transuranic waste em

placed in the WIPP for purposes of the exper
imental program under section 5 shall be re
trievable during the experimental program 
and for a period of time subsequent to the 
program needed to provide for its retrieval in 
the event that-

(A) the Secretary determines or the Ad
ministrator certifies that the WIPP does not 
comply with the disposal regulations; 

(B) the transuranic waste needs to be re
trieved for engineering modification or for 
repackaging for permanent disposal; or 

(C) such retrieval is necessary to protect 
the public health and safety and the environ
ment. 

(2) ANNUAL DETERMINATION OF 
RETRIEVABILITY.-The Secretary shall make 
an annual determination, taking into ac
count the evaluation under section lO(b), of 
whether all transuranic waste is retrievable 
and can remain retrievable. 

(3) ANNUAL DEMONSTRATION OF 
RETRIEVABILITY.-The Secretary shall dem
onstrate, on an annual basis, in conjunction 
with the determination required in para
graph (2), that a sample of transuranic waste 
is retrievable. 

(b) RETRIEVAL PLAN.-
(1) PREPARATION AND SUBMISSION.-Sixty 

days after the enactment of this Act, the 
Secretary shall submit to the Administrator 
and the State a retrieval plan that provides 
for the retrieval of transuranic waste from 
the WIPP should retrieval be required. The 
retrieval plan shall include contingency 
plans for-

(A) transport of transuranic waste to any 
storage facility designated by the Secretary, 
which is permitted for storage of such waste 
under the Solid Waste Disposal Act, or other 
applicable hazardous waste law, and which is 
located outside of the State, except as pro
vided in subsection (c)(2); and 

(B) temporary storage subject to the limi
tations contained in subsection (c). 

(2) lMPLEMENTATION.-The Secretary shall 
implement the plan or take corrective action 
to ensure the retrievab111ty of transuranic 
waste in the event that a determination is 
made under subsection (a)(2) that the waste 
is not or will not otherwise remain retriev
able. 

(c) TEMPORARY OR INTERIM STORAGE OF RE
TRIEVED TRANSURANIC WASTE.-

(1) Transuranic waste retrieved from the 
WIPP may be temporarily stored above 
ground at the WIPP site for a period of up to 
ninety days if the Secretary determines that 
retrieval and temporary storage is necessary 
and that the waste will be managed andre
turned to the WIPP in accordance with the 
requirements of this Act. This period may be 
extended by the State or the Administrator, 
consistent with the requirements of the 
Solid Waste Disposal Act, or other applicable 
hazardous waste law, and if the State or the 
Administrator determines an extension is 
consistent with the protection of human 
health and the environment. 

(2) If all or part of the WIPP site is des
ignated as an interim storage facility for 

transuranic waste, the Secretary must ob
tain approval from the State or the Adminis
trator in accordance with the Solid Waste 
Disposal Act, or other applicable hazardous 
waste law, before any transuranic waste re
trieved from the WIPP may be stored at such 
interim storage facility. 

(d) CONFLICT RESOLUTION.-The State may 
invoke the conflict resolution provisions of 
the Agreement if it determines that either-

appropriate, the training shall continue after 
the date of enactment of this Act until the 
transuranic waste shipments to or from the 
WIPP have been terminated. 

(C) REVIEW OF TRAINING.-The Secretary 
shall review the training, in consultation 
with affected States and Indian tribes. The 
training shall also be reviewed by the Occu
pational Safety and Health Administration 
and the National Institute for Occupational 
Safety and Health for compliance with 29 
C.F .R. 1910.120. 

(1) the retrieval plan would not provide for 
satisfactory retrieval of all transuranic 
waste from the WIPP should retrieval of 
such waste be required; 

(D) COMPONENTS OF TRAINING.-The train
ing shall cover procedures required for the 

of safe routine transportation of transuranic 
waste, as well as procedures for dealing with 
emergency response situations, including-

(2) the annual determination 
retrievab111 ty is incorrect; or 

(3) the demonstration of retrievability does 
not ensure that transuranic waste will be re
trievable. 

(e) EXISTING AUTHORITY OF THE ENVIRON
MENTAL PROTECTION AGENCY AND THE 
STATE.-

(1) Nothing in this section shall be con
strued to limit or in any manner affect the 
Administrator's or the State's authority to 
enforce, and the Secretary's obligation to 
comply with, all applicable provisions of the 
Solid Waste Disposal Act, or other applicable 
hazardous waste law, and all terms and con
ditions of the No-Migration Determination. 

(2) Upon a determination by the Secretary 
that transuranic waste cannot remain re
trievable, and that corrective action is not 
possible, the Administrator and the State 
shall, pursuant to the authorities provided in 
the Solid Waste Disposal Act, or other appli
cable hazardous waste law, take action to 
ensure the retrieval or removal of all trans
uranic waste in the WIPP. 
SEC. 9. TRANSPORTATION. 

(a) SHIPPING CONTAINERS.-No transuranic 
waste may be transported by or for the Sec
retary to or from the WIPP except in pack
ages-

(1) the design of which has been certified 
for the transportation of transuranic waste 
by the Nuclear Regulatory Commission; and 

(2) that have been fabricated under a Qual
ity Assurance Program approved by the Nu
clear Regulatory Commission. 

(b) NOTIFICATION.-In addition to activities 
required pursuant to the December 27, 1982, 
Supplemental Stipulated Agreement, prior 
to any transportation of transuranic waste 
by or for the Secretary to or from the WIPP, 
the Secretary shall provide advance notifica
tion to States and Indian tribes through 
whose jurisdiction the Secretary plans to 
transport transuranic waste to or from the 
WIPP. 

(C) ACCIDENT PREVENTION AND EMERGENCY 
PREPAREDNESS.-

(!) TRAINING.-
(A) IN GENERAL.-In addition to activities 

required pursuant to the December 27, 1982, 
Supplemental Stipulated Agreement, the 
Secretary shall ensure that technical assist
ance and funds are provided for the purpose 
of training public safety officials, and other 
emergency responders as defined by 29 C.F .R. 
1910.120, in any State or Indian tribe through 
whose jurisdiction the Secretary plans to 
transport transuranic waste to or from the 
WIPP. Within thirty days of enactment of 
this Act, the Secretary shall submit a report 
to the Committee on Energy and Natural Re
sources of the United States Senate and the 
Committee on Interior and Insular Affairs of 
the United States House of Representatives 
and the State on the training provided 
through fiscal year 1991. 

(B) ONGOING TRAINING.-If determined by 
the Secretary, in consultation with affected 
States and Indian tribes, to be necessary and 

(!) instruction of government officials and 
public safety officers in procedures for the 
command and control of the response to any 
incident involving the waste; 

(ii) instruction of emergency response per
sonnel in procedures for the initial response 
to an incident involving transuranic waste 
being transported to or from the WIPP; 

(iii) instruction of radiological protection 
and emergency medical personnel in proce
dures for responding to an incident involving 
transuranic waste being transported to or 
from the WIPP; and 

(iv) a public awareness campaign to pro
vide information to the public about the 
transportation of transuranic waste to or 
from the WIPP. 

(2) EQUIPMENT.-The Secretary shall enter 
into agreements to assist, through monetary 
grants or contributions in-kind, States in ac
quiring equipment for response to an inci-
dent involving transuranic waste trans
ported to or from the WIPP. 

(d) TRANSPORTATION SAFETY PROGRAMS.
The Secretary shall provide in-kind, finan
cial, technical, and other appropriate assist
ance to any State or Indian tribe, through 
whose jurisdiction the Secretary plans to 
transport transuranic waste to or from the 
WIPP, for the purposes of WIPP-specific 
transportation safety programs not other
wise addressed in this section. These pro
grams shall be developed with, and mon
itored by, the Secretary. 

(e) SANTA FE BYPASS.-No transuranic 
waste may be transported from the Los Ala
mos National Laboratory to the WIPP 
until-

(1) .an amount of funds sufficient to con
struct the Santa Fe bypass has been made 
available to the State; 

(2) the Santa Fe bypass has been com
pleted; or 

(3) the Administrator has made the certifi
cation required under section 6. 

(f) STATE ADVISORY GROUP ON EMERGENCY 
RESPONSE MEDICAL TRAINING.-

(!) The Governor shall appoint an advisory 
group of health professionals and other ex
perts in the field to review emergency re
sponse medical training programs for the 
transportation of transuranic waste. 

(2) Within ninety days of the date of enact
ment of this Act, and periodically thereafter, 
the advisory group shall review the Depart
ment of Energy's emergency response medi
cal training programs and report its findings 
to the State and the Secretary. 

(3) The Secretary shall review the findings 
of the advisory group and, if the Secretary 
determines that emergency response medical 
training is inadequate, the Secretary shall 
take immediate action to correct the inad
equacies and, if necessary, suspend transpor
tation of transuranic waste. 

(g) CONFLICT RESOLUTION.-If the State dis
agrees with the Secretary's determination 
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under subsection (f)(3), the State may invoke 
the conflict resolution provisions of the 
Agreement. 
SEC. 10. MINE SAFETY. 

(a) MINE SAFETY AND HEALTH ADMINISTRA
TION.-The Mine Safety and Health Adminis
tration of the Department of Labor shall in
spect the WIPP as frequently, and in the 
same manner as it evaluates mine sites 
under the Federal Mine Safety and Health 
Act of 1977 (30 U.S.C. 801 et seq.) and shall 
provide the results of its inspections to the 
Secretary. The Secretary shall make the re
sults of such inspections publicly available 
and shall take necessary actions to assure 
the prompt and effective correction of any 
deficiency, including suspending specific ac
tivities as necessary to address identified 
health and safety deficiencies. 

(b) BUREAU OF MINES.-The Bureau of 
Mines of the Department of the Interior 
shall prepare an annual evaluation of the 
safety of the WIPP. 
SEC. 11. ECONOMIC ASSISTANCE. 

(a) PAYMENTS TO THE STATE.-
(1) PAYMENTS FOR OPERATION AND DECOM

MISSIONING.-
(A) OPERATION.-The Secretary shall, to 

such extent and for such amounts as are pro
vided in advance in appropriations Act, 
make payments to the State in the amount 
of $20,000,000 per year-

(i) beginning with the fiscal year in which 
transuranic waste shipments to the WIPP 
are initiated; and 

(11) ending with the fiscal year in which de
commissioning activities at the WIPP are 
initiated. 

(B) DECOMMISSIONING.-The Secretary 
shall, to such extent and for such amounts as 
are provided in advance in appropriations 
Acts, make payments to the State in the 
amount of $13,000,000 per year-

(i) beginning with the first fiscal year after 
the year in which decommissioning activi
ties are initiated; and 

(11) ending with the fiscal year in which the 
WIPP becomes fully decommissioned. 

(C) PAYMENTS TO UNITS OF LOCAL GOVERN
MENT.-A portion of the payments under this 
subsection shall be made available to units 
of local government in Lea and Eddy coun
ties. 

(2) PAYMENTS EQUIVALENT TO TAXES.-There 
is authorized to be appropriated to the Sec
retary such sums as are necessary to provide 
a payment each fiscal year to the State and 
each unit of local government in which the 
WIPP site is located. A payment under this 
subsection shall be determined by-

(A) calculating the amount the State and 
the unit of local government would receive 
were they authorized to tax the development 
and operation of the WIPP in the same man
ner as the State and the unit of local govern
ment tax the other comparable real property 
and industrial activities occurring within 
the State and the unit of local government; 

(B) calculating the amount paid in the 
most recent fiscal year by the Department of 
Energy to reimburse WIPP contractors and 
subcontractors for taxes, fees, or other pay
ments assessed by the State and any of its 
local governments for contractor and sub
contractor activities attributable to the 
WIPP; 

(C) calculating the actual amount paid in 
fiscal year 1990 by the Department of Energy 
to reimburse WIPP contractors and sub
contractors for taxes, fees, or other pay
ments assessed by the State and any of its 
local governments for contractor and sub
contractor activities attributable to the 
WIPP. This amount shall be adjusted to re-

fleet the aggregate percentage change in the 
Consumer Price Index for consumers pub
lished by the Secretary of Labor; 

(D) subtracting the amount calculated 
under subparagraph (C) from the amount cal
culated under subparagraph (B); and 

(E) subtracting the amount calculated 
under subparagraph (D) from the amount 
calculated under subparagraph (A). 
Payments under this paragraph shall con
tinue until all activities related to the devel
opment and operation of the WIPP are ter
minated at the WIPP site. 

(b) WIPP-RELATED BUSINESS AND EMPLOY
MENT OPPORTUNITIES.-

(1) IN GENERAL.-To the maximum extent 
practicable, the Secretary shall continue to 
encourage business and employment oppor
tunities related to the WIPP that are appro
priate for the State, and in particular, for 
Lea and Eddy counties. 

(2) REPORT.-The Secretary shall report 
annually to the State on the activities con
ducted pursuant to paragraph (1). 

(C) ENVIRONMENTAL MONITORING RESEARCH 
CENTER.-There is authorized to be appro
priated to the Secretary such sums as are 
necessary to provide funding for the purpose 
of building, establishing, and operating the 
Carlsbad Environmental Monitoring Re
search Center Program, within the Waste 
Management Education and Research Con
sortium, to provide independent WIPP envi
ronmental assessment and monitoring capa
bilities in the Carlsbad, New Mexico area. 
SEC. 12. ECONOMIC IMPACT MONITORING. 

(a) IN GENERAL.-Subject to subsection (b), 
the Secretary shall make annual payments 
to the State for the purpose of establishing 
and maintaining an Impact Assessment 
Group within the Waste Management Edu
cation and Research Consortium, or any 
other group or institution the State consid
ers appropriate, to prepare annual reports on 
the economic impact of the activities at the 
WIPP. 

(b) AUTHORIZATION.-
(1) From amounts appropriated in fiscal 

year 1992, the Secretary shall pay $1,000,000 
to the State to establish the Group and to 
perform a review. 

(2) In each subsequent fiscal year after the 
date of enactment of this Act, the Secretary 
shall pay $750,000, to such extent and for 
much amounts as are provided in advance in 
appropriations Acts, to the State to perform 
the annual reviews. 

(C) ANNUAL REPORTS.-
(1) IN GENERAL.-Annual reports prepared 

under subsection (a) shall be submitted to 
the Governor, the Secretary, and affected 
units of local government. 

(2) CONTENTS.-The reports shall quantify 
the impacts of the WIPP, including those im
pacts on the State and affected units of local 
government. 
SEC. 13. DECOMMISSIONING OF THE WIPP. 

(a) PLAN FOR ENVffiONMENTAL CONTROLS 
AFTER DECOMMISSIONING.-

(}) IN GENERAL.-Not later than three years 
after the date of enactment of this Act, the 
Secretary shall submit a preliminary plan 
for active and passive institutional controls 
for managing the WIPP after decommission
ing to the Committee on Energy and Natural 
Resources of the United States Senate, the 
Committee on Interior and Insular Affairs of 
the United States House of Representatives, 
the State, and the EEG. The plan shall be up
dated as the Secretary determines necessary. 

(2) CONSISTENCY WITH DISPOSAL REGULA
TIONS.-In addition to activities required 
pursuant to the December 27, 1982, Supple
mental Stipulated Agreement, the plan shall 
be consistent with the disposal regulations. 

(3) CONFLICT RESOLUTION.-If the State dis
agrees with the adequacy of the Secretary's 
plan under this subsection, the State may in
voke the conflict resolution provisions of the 
Agreement. 

(b) MANAGEMENT PLAN FOR THE WIPP SITE 
AFTER DECOMMISSIONING.-Not later than 
two years after the date of enactment of this 
Act, the Secretary shall publish in the Fed
eral Register a preliminary plan for the man
agement and use of the WIPP site following 
the decommissioning of the WIPP. The plan 
shall be updated as the Secretary determines 
necessary. 
SEC. 14. OIL AND GAS LEASES. 

There are authorized to be appropriated to 
the Secretary such sums as are necessary to 
provide compensation for the cancellation of 
the Federal Oil and Gas Leases No. NMNM 
02953 and 02953C. 
SEC. 15. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated 
such sums as are necessary to carry out the 
purposes of this Act. 
SEC. 18. CONSULTATION AND COOPERATION 

AGREEMENT. 
Nothing in this Act shall affect the Agree

ment between the State and the United 
States Department of Energy except as ex
plicitly stated herein. 
SEC. 17. REDRESS OF ADMINISTRATIVE Wlm

DRAWAL. 
Transuranic waste introduced at the WIPP 

site prior to the enactment of this Act 
shall-

(1) immediately be removed from the WIPP 
site if it is not being used to carry out the 
experimental program at the time the pro
gram is implemented under section 5; 

(2) be removed promptly from the WIPP 
site in the event that the requirements of 
section 7 are not complied w1 th; and 

(3) be subject to the requirements for 
retrievability under section 8 of this Act. 
SEC. 18. TECHNOLOGY S'nJDY. 

Within one year of the date of enactment 
of this Act, the Secretary shall submit to 
Congress a study reviewing the technologies 
that are available and that are being devel
oped for the processing or reduction of vol
umes of radioactive wastes. This study shall 
include an identification of technologies in
volving the use of chemical, physical, and 
thermal (including plasma) processing tech
niques. 
SEC. 19. PUBUC LAW ~164. 

This Act amends section 213 of the Depart
ment of Energy National Security and Mili
tary Applications of Nuclear Energy Author
ization Act of 1980 (Public Law 96-164; 93 
Stat. 1265). 

Mr. MITCHELL. Mr. President, I 
move to reconsider the vote. 

Mr. DOMENICI. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. DOMENICI. Mr. President, this is 
indeed an evening that has been a long 
time coming. It has been in excess of 12 
years that the Senator from New Mex
ico has been working on this project. 
Tonight we are going to send to the 
House a bill that has the support of the 
administration-Senator BINGAMAN 
supports it, the Democratic Governor 
of the State of New Mexico, Gov. Bruce 
King, supports it-and it will go there 
with the hope that before we adjourn 
this year the U.S. House will pass a 
companion bill, if not close enough to 
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it, such that it will be signed and will 
clear up once and for all many matters 
relating to a waste isolation pilot 
project in New Mexico. 

If this all comes into fruition, then 
New Mexico will be a site for 5 to 6 
years of reserve for low-level trans
uranic waste with reference to whether 
or not it can be put in a repository in 
the salt of New Mexico. If that can be 
done such that it will be safe, then that 
site will become a permanent reposi
tory. 

The legislation we are going to send 
to the House tonight is a long time in 
coming. And let me suggest that to
night I sent every Senator, in behalf of 
myself and Senator BINGAMAN, a letter 
about this legislation. 

I ask unanimous consent that that 
letter and two enclosures be printed in 
the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
Washington , DC, October 28, 1991. 

DEAR COLLEAGUE: On October 16, the Sen
ate Energy and Natural Resources Commit
tee reported S. 1671, the Waste Isolated Pilot 
Plant Withdrawal (WIPP) Act of 1991, by a 
vote of 19-0. This legislation also is sup
ported by the Department of Energy and the 
Governor of New Mexico. The bill and report 
have been filed and we hope to gain its pas
sage without objection in the Senate. It is of 
the utmost urgency to get this bill passed 
and over to the House. Otherwise, the bill 
could languish in this session of Congress 
and the Department of Energy will proceed 
with WIPP without full Congressional ap
proval. 

The reported bill provides for the perma
nent withdrawal of the WIPP site from the 
Department of the Interior so that the De
partment of Energy can conduct a test pro
gram to determine whether WIPP can meet 
Environmental Protection Agency (EPA) 
regulations and serve as a disposal facility 
for defense transuranic waste. The reported 
bill also provides financial assistance to the 
State of New Mexico and a number of other 
statutory guarantees for the safe transpor
tation and management of this waste. 

If we do not pass and gain enactment of 
permanent withdrawal legislation, the Sec
retary of Energy will proceed with WIPP 
under an administrative withdrawal. This 
withdrawal is not permanent, is opposed by 
the New Mexico Congressional delegation 
and the Governor, and is currently under 
court challenge by New Mexico's Attorney 
General. Instead of relying on the uncertain
ties of administrative withdrawal, we urge 
you to support the bill as reported by the 
committee. It will provide for a proper land 
withdrawal and an orderly and scientific 
process for determining whether this site 
should serve as a waste repository for trans
urania waste. 

Should you have any concerns about the 
bill, please contact us. Should you need a 
copy of the bill or report or have any ques
tions about the bill, please contact Austin 
Smythe (Senator DOMENICI's staff-4-0539) or 
Mitch Foushee (Senator BINGAMAN's staff-4-
5521). 

With warm regards, 
Sincerely, 

JEFF BINGAMAN, 
U.S. Senator. 

PETE V. DOMENICI, 
U.S. Senator. 

COMPARISON OF WIPP ADMINISTRATIVE AND LEGISLATIVE WITHDRAWALS 

Administrative Domenici-Bingaman (S.l671) 

DOE self-certifies compliance with EPA standards ............................................... EPA, not DOE, certifies compliance .............................................•..................... 
Negotiating impact aid with State ................................................. ................. ....... $20 million annually ($13 million annually for decommissioninel ................. . 
No required independent review of test plan .................. .. .... ................................ Plan must be reviewed by the State, EPA, EEG, and NAS ............................... . 
No limit on waste during test phase ................................. ...............................•.... 0.5 percent of volume limit (4,250 drums) ...................................................... . 

No time limit on test phase ............... .......................•...••....................................... 6 years with I year extension if DOE approves ............................................. ... 
No requirement on return of retrieved waste ....................•.................................... Retrieved waste returned to point of origin or interim storage facility besides 

WIPP. 
No required independent mine safety inspections ...........................•..... ................ MSHA and Bureau of Mines review and inspection of WIPP ............................ . 
No transportation assistance required ....................................................... ............ Requires DOE to provide training and equipment ............................................ . 

All requirements are based on agreements, not law ............................................ All provisions have the force of law .......... ............................................... .. ...... . 

PRINCIPAL FEATURES OF S. 1671 (AS 
REPORTED) 

EXPERIMENTAL PROGRAM 
1. Establishes following limits for trans

urania waste (TRU) for experiments before 
meeting EPA disposal standards: 

Data must be relevant and timely for de
termining compliance with EPA regulations; 

Radiation dose rate limits; 
Time to demonstrate complianc~ years 

(2 year extension available if EPA approves), 
and 

No remote-handled TRU and no TRU for 
operational demonstration. 

2. Requires EPA, State, NAS and EEG to 
evaluate experimental program plan and es
tablishes a system for the State to address 
any concerns. 

3. Establishes a 0.5% waste limit that can 
only be modified to 1.0% if following condi
tions are met: 

Justification.-DOE modifies the experi
mental program justifying the increase; 

Evaluation and Review.-The four over
sight agencies review the modification; 

ApprovaL-EPA approves both the modi
fied plan and the increase and State has 
legal right to invoke conflict resolution if it 
disagrees. 

PAYMENTS 
1. Requires payments to New Mexico of $20 

million per year during the experimental and 
disposal phases and $13 million per year dur
ing the decommissioning phase. 

2. Payments equivalent to taxes. 
3. Establishes and funds an Economic Im

pact Monitoring Group and an Environ
mental Monitoring Research Center. 

WASTE DISPOSAL STANDARDS 
1. Requires EPA to issue draft disposal 

standards in six months and final standards 
in 2 years. 

2. Requires EPA to also issue regulations 
for the certification process of compliance. 

3. Requires EPA as well as DOE to make 
determination of compliance with the dis
posal standards. 

FAILURE TO COMPLY 
1. If WIPP fails to meet disposal standards, 

DOE is required to remove radioactive waste 
within one year. 

2. If DOE fails to remove radioactive waste, 
all permits are terminated and EPA and/or 
the State must invoke a procedure to remove 
waste. 

TRANSPORT A TON 
1. Requires all shipments to be made in 

containers certified by NRC and an NRC ap
proved quality assurance program. 

2. Provides training and equipment appro
priate for state public safety officials to deal 
with transportation problems and requires 
OSHA!NIOSH review of training programs. 

3. Establishes a State oversight group to 
review emergency response medical training 
programs. If DOE's training is insufficient, 
State can invoke conflict resolution process. 

OTHER 
1. Clarifies the right of New Mexico to in

voke conflict resolution in matters relating 
to the experimental plan, retrieval plan and 
the decommissioning plan. 

2. Requires DOE to work out a system with 
the State and EEG to make information 
available in a timely manner and requires 
DOE to consult and cooperate with State and 
EEG. 

Same. 
Same. 
Same. 

Reported Bill (S.l67ll 

Same. Only allows increase to I percent after DOE justifies, 4 oversight 
agencies review, and EPA approves. 

6 years with up to a 2-year extension if EPA approves. 
Retrieved waste goes to storage facility outside State (exception for WIPP if 

State approves). 
Same. 
Requires DOE to provide training equipment; OSHA and NIOSH must review 

training; establishes an advisory group with recourse for the State if 
training inadequate. 

Same. 

3. Bans any High Level Waste. 
4. Prohibits surface or subsurface mining 

under the WIPP site. 
5. Requires DOE to clean up any salt 

tailings after completion of project. 
6. Requires all waste to be retrievable dur

ing the test phase, as documented in a re
trieval plan. 

Mr. DOMENICI. Actually it was to 
inquire of Senators if they had any o b
jection to the passage of this bill this 
evening. There was not one objection 
made, so it seems to me I can say to 
New Mexicans that the Senate decided, 
without objection, that this was good 
legislation and sent it to the House. 

Mr. President, essentially what this 
bill does, it creates a body of law that 
centers around and surrounds this re
pository site. If we can make this law, 
then all of these agreements will be
come a part of the statute law of the 
United States. 

Essentially, the statute law will say 
that the Environmental Protection 
Agency, not the Department of Energy, 
must certify compliance with its regu
lations. The test plan, which can go on 
for a number of years prior to deter
mination of whether or not this can be
come a repository site, will be reviewed 
by four oversight agencies: the State, 
EPA, the National Academy of Science, 
and the EEG, an entity in our State 
that watches over these activities in 
behalf of the people of New Mexico. 
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The test phase is limited by statute 

law and if the test phase fails, then all 
waste must be retrieved and moved out 
of the State of New Mexico unless New 
Mexico agrees to leave it there on a 
temporary basis. 

In addition, about $600 million will be 
paid over time to the State of New 
Mexico, and passage of this bill will 
make it statute law such that the 
United States of America is legally 
bound to this obligation. 

There are many other proVIsions 
which we think makes this a very 
strong bill in favor of the health and 
safety of New Mexico and New Mexico's 
residents. New Mexico is given a great 
deal of power, a great deal of regu
latory authority, and so are those 
agencies of the U.S. Government aside 
and apart from the Department of En
ergy, who are charged with regulating 
mining activities, environmental ac
tivities and the like. 

So, after all these years, if one can 
make a good thing out of a situation 
like this, we certainly have worked 
diligently to put a bipartisan bill to
gether, a bill that the Governor of New 
Mexico can support. And we do, to
night, urge that the U.S. House give 
early and quick consideration so that 
we can get a bill to the President of the 
United States and regularize, in a legal 
way, the commitments that the U.S. 
Government has made to the State and 
the people of the State of New Mexico. 

Mr. WALLOP. Mr. President, our pas
sage of S. 1671, the Waste Isolation 
Pilot Plant Land Withdrawal Act of 
1991, marks the conclusion of years of 
tireless effort by Senators DOMENICI 
and BINGAMAN to craft a permanent 
land withdrawal bill that will permit 
the testing of this facility to proceed 
while ensuring that the State's con
cerns about health, safety, and impact 
assistance are adequately addressed. 
The opening of WIPP for the experi
mental program is an important mile
stone in the Department of Energy's 
program to manage and dispose of the 
volumes of waste accumulated over the 
past 50 years in carrying out the De
partment's mission in defense pro
grams. 

The construction of this facility was 
finished over 3 years ago and the De
partment has now completed all of the 
prerequisites for beginning the experi
mental phase of the program at the 
site. However, it is no secret that the 
Department and the State have had se
rious disagreements about the extent 
of the experimental program and trans
portation and safety issues associated 
with operating the facility. I commend 
the two New Mexico Senators and the 
Department of Energy for their ability 
to arrive at an acceptable balance be
tween the State's interests and the 
goal of the Department to establish the 
suitability of WIPP for the disposal of 
transuranic waste. 

BUREAU OF LAND MANAGEMENT 
FOUNDATION ACT 

Mr. MITCHELL. Mr. President, I ask 
unanimous consent that the Senate 
proceed to the immediate consider
ation of Calendar No. 267, S. 1117, es
tablishing a Bureau of Land Manage
ment Foundation. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 
A bill (S. 1117) to establish the Bureau of 

Land Management Foundation. 
The PRESIDING OFFICER. Is there 

objection to the immediate consider
ation of the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which 
had been reported from the Committee 
on Energy and Natural Resources, with 
amendments; as follows: 

(The parts of the bill intended to be 
stricken are shown in boldface brack
ets and the parts of the bill intended to 
be inserted are shown in italics.) 

Be it enacted by the Senate and House of Rep
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Bureau of 
Land Management Foundation Act". 
SEC. 2. ESTABLISHMENT AND PURPOSES OF 

FOUNDATION. 
(a) ESTABLISHMENT.-There is established 

the Bureau of Land Management Foundation 
(hereinafter referred to as the "Foundation") 
as a charitable and nonprofit corporation 
domiciled in the District of [Columbia.] Co
lumbia, which shall not be an agency or estab
lishment of the United States. 

(b) PURPOSES.-The purposes of the Foun
dation are to-

(1) encourage, accept, and administer pri
vate gifts of money and real and personal 
property for the benefit of, or in connection 
with, the activities and services of the Bu
reau of Land Management of the Department 
of Interior; 

(2) undertake and conduct activities that 
further the purposes of the Bureau of Land 
Management; 

(3) undertake, conduct, and encourage edu
cational, technical, and other assistance, and 
other activities that support the programs, 
functions, and activities administered by the 
Bureau of Land Management; and 

(4) promote cooperation among the Bureau 
of Land Management, the private sector, and 
other governmental and educational agen
cies and institutions. 

(c) LIMITATION AND CONFLICTS OF lNTER
ESTS.-(1) The Foundation shall not participate 
or intervene in a political campaign on behalf of 
any candidate tor public office. 

(2) No director, officer, or employee of the 
Foundation shall participate, directly or indi
rectly, in the consideration or determination of 
any question before the Foundation aftecting-

(A) the financial interests of a director, offi
cer, or employee; or 

(B) the interests of any corporation, partner
ship, entity, or organization in which such di
rector, officer, or employee-

(i) is an officer, director, or trustee; or 
(ii) has any direct or indirect financial inter

est. 
SEC. 3. BOARD OF DIRECfORS OF THE FOUNDA

TION. 
(a) ESTABLISHMENT AND MEMBERSHIP.-The 

Foundation shall have a governing Board of 

Directors (hereinafter referred to as the 
"Board"), which shall consist of fifteen Di
rectors, each of whom shall be a United 
States citizen. At all times, a majority of 
members of the Board shall be [knowledge
able regarding] educated or have actual expe
rience in natural or cultural resource man
agement, law, or research. To the extent 
practicable, members of the Board shall rep
resent diverse points of view relating to pub
lic land management and natural and cul
tural resource issues. The Director of the Bu
reau of Land Management shall be an ex 
officio nonvoting member of the Board. Ap
pointment to the Board shall not constitute 
employment by, or the holding of an office 
of, the United States for the purposes of any 
Federal law. 

(b) APPOINTMENT AND TERMS.-Within one 
year from the date of enactment of this Act, 
the Secretary of Interior (hereinafter re
ferred to as the "Secretary") shall appoint 
the Directors of the Board. Directors shall be 
appointed for terms of six years; except that 
the Secretary, in making the initial appoint
ments to the Board, shall appoint one-third 
each of the Directors to terms of two, four, 
and six years respectively. A vacancy on the 
Board shall be filled within sixty days of 
such vacancy in the manner in which the 
original appointment was made. No individ
ual may serve more than twelve consecutive 
years as a Director. 

(c) CHAIRMAN.-The Chairman shall be 
elected by the Board from its members. A 
chairman shall serve for a two-year term, 
and may be re-elected to the post during his 
or her tenure as a Director. 

(d) QUORUM.-A majority of the current 
voting membership of the Board shall con
stitute a quorum for the transaction of busi
ness. 

(e) MEETINGS.-The Board shall meet at the 
call of the Chairman at least once a year. If 
a Director misses three consecutive regu
larly scheduled meetings, that individual 
may be removed from the Board by majority 
vote of the Board of Directors and that va
cancy filled in accordance with subsection 
(b) of this section. 

(f) REIMBURSEMENT OF EXPENSES.-Voting 
members of the Board shall serve without 
pay, but may be reimbursed for the actual 
and necessary traveling and subsistence ex
penses incurred by them in the performance 
of their duties for the Foundation. Such re
imbursement may not exceed such amount 
as would be authorized under section 5703 of 
title 5, United States Code, for the payment 
of expenses and allowances for individuals 
employed intermittently in the Federal Gov
ernment service. 

(g) GENERAL POWERS.-The Board may 
complete the organization of the Foundation 
by appointing officers and employees, adopt
ing a constitution and bylaws consistent 
with the purposes of the Foundation and the 
provisions of this Act, and undertaking other 
such activities as may be necessary to func
tion and to carry out the provisions of this 
Act. 

(h) OFFICERS AND EMPLOYEES.-(!) Officers 
and employees may not be appointed until 
the Foundation has sufficient funds to pay 
for their services. No individual so appointed 
may receive pay in excess of the rate of basic 
pay payable for level IV of the Executive 
Schedule for Federal employees. 

(2) The Board shall appoint a chief execu
tive officer who shall serve at the direction 
of the Board and who shall have dem
onstrated knowledge and experience in mat
ters relating to natural and cultural re
source conservation, land management, law, 
or research. 



November 5, 1991 CONGRESSIONAL RECORD-SENATE 30375 
SEC. 4. CORPORATE POWERS AND OBUGATIONS. 

(a) IN GENERAL.-The Foundation-
(!) shall have perpetual succession; 
(2) may conduct business throughout the 

several States, territories, and possessions of 
the United States and in foreign countries 
commensurate with and in support of inter
national activities which the Secretary is 
authorized to carry out pursuant to other 
laws; 

(3) shall have its principal offices in the 
Washington, D.C. metropolitan area; and 

(4) shall at all times maintain a designated 
agent in the District of Columbia authorized 
to accept service of process for the Founda
tion. 

(b) NOTICE AND SERVICE OF PROCESS.-The 
serving of notice to, or service of process 
upon, the agent required under this para
graph, or mailed to the business address of 
such agent, shall be deemed as service upon 
or notice to the Foundation. 

(c) SEAL.-The Foundation shall have an 
official seal selected by the Board which 
shall be judicially noticed. 

(d) POWERS.-To carry out its purposes 
under section 2, the Foundation shall have, 
in addition to powers otherwise authorized 
under this Act, the usual powers of a cor
poration in the District of Columbia, includ
ing the power to-

(1) accept, receive, solicit, hold, administer 
and use any gift, devise, or bequest, either 
absolutely or in trust, or real or personal 
property or any income therefrom or other 
interest therein; 

(2) acquire by donation, gift, devise, pur
chase, or exchange any real or personal prop
erty or interest therein; 

(3) unless otherwise required by the instru
ment of transfer, sell, donate, lease, invest, 
reinvest, retain, or otherwise dispose of any 
property or income therefrom; 

(4) borrow money and issue bonds, deben
tures, or other debt instruments; 

(5) sue and be sued, and complain and de
fend itself in any court of competent juris
diction (except that the Directors of the 
Board shall not be personally liable, except 
for gross negligence); 

(6) enter into contracts or other arrange
ments with public agencies, private organi
zations, and persons and to make such pay
ments as may be necessary to carry out the 
purposes thereof; 

(7) lease space for the conduct of its activi
ties in the District of Columbia or elsewhere; 
and 

(8) do any and all acts necessary and prop
er to carry out the purposes of the Founda
tion. 

(e) PRoPERTY.-(!) The Foundation may ac
quire, hold and dispose of lands, waters, or 
other interests in real property by donation, 
gift, devise, purchase, or exchange. For the 
purposes of this Act, an interest in real prop
erty shall include mineral and water rights, 
rights of way, and easements appurtenant or 
in gross. A gift, devise, or bequest may be ac
cepted by the Foundation even though it is 
encumbered, restricted, or subject to bene
ficial interests of private persons if any cur
rent or future interest therein is for the ben
efit of the Foundation. 

(2) The Foundation and any income or 
property received or owned by it, and all 
transactions relating to such income or 
property, shall be exempt from all Federal, 
State, and local taxation with respect there
to. 

(3) Contributions, gifts, and other transfers 
made to or for the use of the Foundation 
shall be treated as contributions, gifts, or 
transfers to an organization exempt from 

taxation under section 501(c)(3) of the Inter
nal Revenue Code of 1986. 
SEC. ~. ADMINISTRATIVE SERVICES AND SUP· 

PORT. 
[(a) STARTUP FUNDS.-For purposes of as

sisting the Foundation in establishing an of
fice and meeting initial administrative and 
other startup expenses, the Secretary is au
thorized to provide the Foundation $500,000, 
from funds appropriated pursuant to section 
lO(a), per year for the two years following 
the date of enactment of this Act.] 

(a) START-UP FUNDS.-The Secretary is au
thorized to provide funding to the Foundation 
tor purposes of assisting the Foundation in es
tablishing an office and meeting initial and 
other start-up expenses. 

(b) MATCHING FUNDS.-In addition to the 
startup funds provided under subsection (a) 
of this section, for a period of five years from 
the date of enactment of this Act, the Sec
retary is authorized to provide matching 
funds for administrative expenses incurred 
by the Foundation as authorized by section 
10 of this Act including reimbursement of ex
penses under section 3, not to exceed then 
current Federal Government per diem rates. 

(c) ADMINISTRATIVE ExPENSES.-At any 
time, the Secretary may provide the Founda
tion use of Department of Interior personnel, 
facilities, and equipment, with partial or no 
reimbursement, with such limitations and on 
such terms and conditions as the Secretary 
shall establish. 
SEC. 8. VOLUNTEERS. 

The Secretary may accept, without regard 
to the civil service classification laws, rules 
and regulations, any director, officer, em
ployee or agent of the Foundation as a vol
unteer. 
SEC. 7. AUDITS AND REPORT REQUIREMENTS. 

(a) AUDITS.-For purposes of the Act enti
tled "An Act for audit of accounts of private 
corporations established under Federal law," 
approved August 30, 1964 (36 U.S.C. 1101 
through 1103; Public Law 88-504) the Founda
tion shall be treated as a private corporation 
established under Federal law. 

(b) ANNUAL REPORTS.-The Foundation 
shall, transmit each year to Congress a re
port of its proceedings and activities of the 
previous year, including a full and complete 
statement of its receipts, expenditures, and 
investments. 
SEC. 8. UNITED STATES RELEASE FROM UABIL

ITY. 
The United States shall not be liable for 

any debts, defaults, acts or omissions of the 
Foundation nor shall the full faith and credit 
of the United States extend to any obliga
tions of the Foundation. The Foundation is 
not an agency or establishment of the United 
States. 
SEC. 9. AMENDMENT AND REPEAL. 

The Congress expressly reserves the right 
to repeal or amend this Act at any time. 
[SEC. 10. AUTHORIZATION OF APPROPRIATIONS. 

(a) START-UP FUNDS.-For the purposes of 
section 5(a) of this Act, there are authorized 
to be appropriated $1,000,000. 

(b) MATCHING FUNDS.-For the purposes of 
section 5(b) of this Act, during the five-year 
period following enactment of this Act, there 
are authorized to be appropriated $1,000,000 
annually to the Secretary of Interior to be 
made available to the Foundation to match, 
on a one-for-one basis, private contributions 
made to the Foundation.] 
SEC. 10. AUTHORIZATION OF APPROPRIATIONS. 

(a) START-UP FUNDS.-For the purposes of 
section S(a) o[ this Act, there are authorized to 
be appropriated such sums not to exceed 
$500,000 per year [or the two years following the 
date of enactment of this Act. 

(b) MATCHING FUNDS.-For the purposes of 
section S(b) of this Act, there are authorized to 
appropriated such sums not to exceed $1,000,000 
tor the five years following the date of enact
ment of this Act. 

The PRESIDING OFFICER. If there 
is no objection, the committee amend
ments are considered en bloc and 
agreed to. 

So, the committee amendments were 
agreed to, en bloc. 

The PRESIDING OFFICER. The bill, 
as amended, is deemed read three times 
and passed. 

So, the bill (S. 1117), as amended, was 
deemed read a third time and passed, 
as follows: 

s. 1117 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Bureau of 
Land Management Foundation Act". 
SEC. 2. ESTABUSHMENT AND PURPOSES OF 

FOUNDATION. 
(a) ESTABLISHMENT.-There is established 

the Bureau of Land Management Foundation 
(hereinafter referred to as the "Foundation") 
as a charitable and nonprofit corporation 
domiciled in the District of Columbia, which 
shall not be an agency or establishment of 
the United States. 

(b) PURPOSES.-The purposes of the Foun
dation are to-

(1) encourage, accept, and administer pri
vate gifts of money and real and personal 
property for the benefit of, or in connection 
with, the activities and services of the Bu
reau of Land Management of the Department 
of Interior; 

(2) undertake and conduct activities that 
further the purposes of the Bureau of Land 
Management; 

(3) undertake, conduct, and encourage edu
cational, technical, and other assistance, and 
other activities that support the programs, 
functions, and activities administered by the 
Bureau of Land Management; and 

(4) promote cooperation among the Bureau 
of Land Management, the private sector, and 
other governmental and educational agen
cies and institutions. 

(C) LIMITATION AND CONFLICTS OF INTER
ESTS.-(!) The Foundation shall not partici
pate or intervene in a political campaign on 
behalf of any candidate for public office. 

(2) No director, officer, or employee of the 
Foundation shall participate, directly or in
directly, in the consideration or determina
tion of any question before the Foundation 
affecting-

(A) the financial interests of a director, of
ficer, or employee; or 

(B) the interests of any corporation, part
nership, entity, or organization in which 
such director, officer, or employee-

(i) is an officer, director, or trustee; or 
(ii) has any direct or indirect financial in-

terest. · 
SEC. 3. BOARD OF DIRECTORS OF THE FOUNDA

TION. 
(a) ESTABLISHMENT AND MEMBERSHIP.-The 

Foundation shall have a governing Board of 
Directors (hereinafter referred to as the 
"Board"), which shall consist of fifteen Di
rectors, each of whom shall be a United 
States citizen. At all times, a majority of 
members of the Board shall be educated or 
have actual experience in n-atural or cultural 
resource management, law, or research. To 
the extent practicable, members of the Board 
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shall represent diverse points of view relat
ing to public land management and natural 
and cultural resource issues. The Director of 
the Bureau of Land Management shall be an 
ex officio nonvoting member of the Board. 
Appointment to the Board shall not con
stitute employment by, or the holding of an 
office of, the United States for the purposes 
of any Federal law. 

(b) APPOINTMENT AND TERMS.-Within one 
year from the date of enactment of this Act, 
the Secretary of Interior (hereinafter re
ferred to as the "Secretary") shall appoint 
the Directors of the Board. Directors shall be 
appointed for terms of six years; except that 
the Secretary, in making the initial appoint
ments to the Board, shall appoint one-third 
each of the Directors to terms of two, four, 
and six years respectively. A vacancy on the 
Board shall be filled within sixty days of 
such vacancy in the manner in which the 
original appointment was made. No individ
ual may serve more than twelve consecutive 
years as a Director. 

(c) CHAIRMAN.-The Chairman shall be 
elected by the Board from its members. A 
chairman shall serve for a two-year term, 
and may be re-elected to the post during his 
or her tenure as a Director. 

(d) QUORUM.-A majority of the current 
voting membership of the Board shall con
stitute a quorum for the transaction of busi
ness. 

(e) MEETINGS.-The Board shall meet at the 
call of the Chairman at least once a year. If 
a Director misses three consecutive regu
larly scheduled meetings, that individual 
may be removed from the Board by majority 
vote of the Board of Directors and that va
cancy filled in accordance with subsection 
(b) of this section. 

(f) REIMBURSEMENT OF EXPENSES.-Voting 
members of the Board shall serve without 
pay, but may be reimbursed for the actual 
and necessary traveling and subsistence ex
penses incurred by them in the performance 
of their duties for the Foundation. Such re
imbursement may not exceed such amount 
as would be authorized under section 5703 of 
title 5, United States Code, for the payment 
of expenses and allowances for individuals 
employed intermittently in the Federal Gov
ernment service. 

(g) GENERAL POWERS.-The Board may 
complete the organization of the Foundation 
by appointing officers and employees, adopt
ing a constitution and bylaws consistent 
with the purposes of the Foundation and the 
provisions of this Act, and undertaking other 
such activities as may be necessary to func
tion and to carry out the provisions of this 
Act. 

(h) OFFICERS AND EMPLOYEES.-(!) Officers 
and employees may not be appointed until 
the Foundation has sufficient funds to pay 
for their services. No individual so appointed 
may receive pay in excess of the rate of basic 
pay payable for level IV of the Executive 
Schedule for Federal employees. 

(2) The Board shall appoint a chief execu
tive officer who shall serve at the direction 
of the Board and who shall have dem
onstrated knowledge and experience in mat
ters relating to natural and cultural re
source conservation, land management, law, 
or research. 
SEC. 4. CORPORATE POWERS AND OBLIGATIONS. 

(a) IN GENERAL.-The Foundation-
(!) shall have perpetual succession; 
(2) may conduct business throughout the 

several States, territories, and possessions of 
the United States and in foreign countries 
commensurate with and in support of inter
national activities which the Secretary is 

authorized to carry out pursuant to other 
laws; 

(3) shall have its principal offices in the 
Washington, D.C. metropolitan area; and 

(4) shall at all times maintain a designated 
agent in the District of Columbia authorized 
to accept service of process for the Founda
tion. 

(b) NOTICE AND SERVICE OF PROCESS.-The 
serving of notice to, or service of process 
upon, the agent required under this para
graph, or mailed to the business address of 
such agent, shall be deemed as service upon 
or notice to the Foundation. 

(c) SEAL.-The Foundation shall have an 
official seal selected by the Board which 
shall be judicially noticed. 

(d) POWERS.-To carry out its purposes 
under section 2, the Foundation shall have, 
in addition to powers otherwise authorized 
under this Act, the usual powers of a cor
poration in the District of Columbia, includ
ing the power to-

(1) accept, receive, solicit, hold, administer 
and use any gift, devise, or bequest, either 
absolutely or in trust, or real or personal 
property or any income therefrom or other 
interest therein; 

(2) acquire by donation, gift, devise, pur
chase, or exchange any real or personal prop
erty or interest therein; 

(3) unless otherwise required by the instru
ment of transfer, sell, donate, lease, invest, 
reinvest, retain, or otherwise dispose of any 
property or income therefrom; 

(4) borrow money and issue bonds, deben
tures, or other debt instruments; 

(5) sue and be sued, and complain and de
fend itself in any court of competent juris
diction (except that the Directors of the 
Board shall not be personally liable, except 
for gross negligence); 

(6) enter into contracts or other arrange
ments with public agencies, private organi
zations, and persons and to make such pay
ments as may be necessary to carry out the 
purposes thereof; 

(7) lease space for the conduct of its activi
ties in the District of Columbia or elsewhere; 
and 

(8) do any and all acts necessary and prop
er to carry out the purposes of the Founda
tion. 

(e) PROPERTY.-(1) The Foundation may ac
quire, hold and dispose of lands, waters, or 
other interests in real property by donation, 
gift, devise, purchase, or exchange. For the 
purposes of this Act, an interest in real prop
erty shall include mineral and water rights, 
rights of way, and easements appurtenant or 
in gross. A gift, devise, or bequest may be ac
cepted by the Foundation even though it is 
encumbered, restricted, or subject to bene
ficial interests of private persons if any cur
rent or future interest therein is for the ben
efit of the Foundation. 

(2) The Foundation and any income or 
property received or owned by it, and all 
transactions relating to such income or 
property, shall be exempt from all Federal, 
State, and local taxation with respect there
to. 

(3) Contributions, gifts, and other transfers 
made to or for the use of the Foundation 
shall be treated as contributions, gifts, or 
transfers to an organization exempt from 
taxation under section 501(c)(3) of the Inter
nal Revenue Code of 1986. 
SEC. 5. ADMINI8TRA11VE SERVICES AND SUP· 

PORT. 
(a) START-UP FUNDS.-The Secretary is au

thorized to provide funding to the Founda
tion for purposes of assisting the Foundation 
in establishing an office and meeting initial 
and other start-up expenses. 

(b) MATCHING FUNDS.-ln addition to the 
startup funds provided under subsection (a) 
of this section, for a period of five years from 
the date of enactment of this Act, the Sec
retary is authorized to provide matching 
funds for administrative expenses incurred 
by the Foundation as authorized by section 
10 of this Act including reimbursement of ex
penses under section 3, not to exceed then 
current Federal Government per diem rates. 

(C) ADMINISTRATIVE ExPENSES.-At any 
time, the Secretary may provide the Founda
tion use of Department of Interior personnel, 
facilities, and equipment, with partial or no 
reimbursement, with such limitations and on 
such terms and conditions as the Secretary 
shall establish. 
SEC. 8. VOLUNTEERS. 

The Secretary may accept, without regard 
to the civil service classification laws, rules 
and regulations, any director, officer, em
ployee or agent of the Foundation as a vol
unteer. 
SEC. 7. AUDITS AND REPORT REQUIREMENTS. 

(a) AUDITS.-For purposes of the Act enti
tled "An Act for audit of accounts of private 
corporations established under Federal law," 
approved August 30, 1964 (36 U.S.C. 1101 
through 1103; Public Law 88-504) the Founda
tion shall be treated as a private corporation 
established under Federal law. 

(b) ANNUAL REPORTS.-The Foundation 
shall, transmit each year to Congress a re
port of its proceedings and activities of the 
previous year, including a full and complete 
statement of its receipts, expenditures, and 
investments. 
SEC. 8. UNITEC STATES RELEASE FROM LIABJL. 

ITY. 
The United States shall not be liable for 

any debts, defaults, acts or omissions of the 
Foundation nor shall the full faith and credit 
of the United States extend to any obliga
tions of the Foundation. The Foundation is 
not an agency or establishment of the United 
States. 
SEC. 9. AMENDMENT AND REPEAL 

The Congress expressly reserves the right 
to repeal or amend this Act at any time. 
SEC. 10. AUTHORIZATION OF APPROPRIATIONS. 

(a) START-UP FUNDS.-For the purposes of 
section 5(a) of this Act, there are authorized 
to be appropriated such sums not to exceed 
$500,000 per year for the two years following 
the date of enactment of this Act. 

(b) MATCHING FUNDS.-For the purposes of 
section 5(b) of this Act, there are authorized 
to be appropriated such sums not to exceed 
$1,000,000 for the five years following the date 
of enactment of this Act. 

Mr. MITCHELL. I move to reconsider 
the vote by which the bill was passed. 

Mr. DOMENICI. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

ORDERS FOR TOMORROW 
Mr. MITCHELL. Mr. President, I ask 

unanimous consent that when the Sen
ate completes its business today, it 
stand in recess until 10:30 a.m. on 
Wednesday, November 6; tha.t following 
the prayer, the Journal of Proceedings 
be deemed approved to date; that the 
time for the two leaders be reserved for 
their use later in the da.y; that there 
then be a period for morning business, 
not to extend beyond 1 p.m. with Sen
ators permitted to speak therein, with 
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EXTENSIONS OF REMARKS 
November 5, 1991 

REMARKS BY DR. MICHAEL BISH
OP BEFORE THE CONGRES
SIONAL BIOMEDICAL RESEARCH 
CAUCUS 

HON. GEORGE W. GEKAS 
OF PENNSYLVANIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. GEKAS. Mr. Speaker, I would like to 
share with my colleagues some remarks made 
by Dr. Michael Bishop before the Congres
sional Biomedical Research Caucus on Mon
day, October 28, 1991. But first I would like to 
say a few words about our Dr. Bishop. 

Dr. Michael Bishop is a 1989 winner of the 
Nobel Prize in Medicine for his work on 
oncogenes, along with Dr. Harold Varmus, our 
first caucus speaker and, who served over the 
past year as a program advisor to the caucus. 
Dr. Bishop teaches and studies microbiology 
at the University of California, San Francisco 
and is internationally recognized as an author
ity on viruses that cause cancer. He was born 
and raised in rural Pennsylvania, and grad
uated from Gettysburg College as valedic
torian. He earned his medical degree at Har
vard and launched his biomedical research ca
reer at NIH's Research Associated Program. 
The title of Dr. Bishop's talk is "Genes: The 
Answer to Cancer?" The text of his remarks 
follows: 

REMARKS BY DR. MICHAEL BISHOP 

I am Professor of Microbiology, Immunol
ogy, Biochemistry and Biophysics, and Di
rector of the G.W. Hooper Research Founda
tion at the University of California, San 
Francisco (UCSF), where I teach and do re
search with equal pleasure. I am honored by 
the opportunity to address this group. More 
to the point. I am grateful. 

From the moment I first decided to devote 
myself to biomedical research, every step of 
the way to this podium has been paved with 
federal funds: I withdrew from medical 
school for one year in order to get my first 
taste of the laboratory, supported by a fel
lowship from NIH; after finishing my train
ing in Internal Medicine. I did my formal ap
prenticeship in research at the NIH in Be
thesda, as a member of the Research Associ
ates program that has supplied U.S. medical 
schools with many of its most distinguished 
faculty, throughout my career as an inde
pendent scientists at UCSF, I have been sup
ported primarily by grants from the NIH, 
support that provided not only the ingredi
ents and equipment for our work, but the 
talented personnel without whom I would 
have nothing much to report and even vital 
portions of my own salary. 

Whatever I may have accomplished as a 
scientists I owe to the enlighten altruism 
with which the US public, through Congress, 
has supported education and research during 
the past decades. I am grateful beyond meas
ure and that is one of the reasons I am eager 
to tell my tale to you. 

But there is another and more important 
reason. Over the past decade, one of the 

great and most recalcitrant nemesis of 
human health has been brought to bay. We 
have found a new way to think about cancer, 
a way that should lead eventually to decisive 
control over this dread disease. It is impor
tant that you know about this remarkable 
progress-the hope it offers and the hard 
work that still needs to be done. 

In August, this group heard Dr. Mary-Clair 
King describe how the fruits of genetic re
search are being used to attack the baleful 
problem of breast cancer. Today, Dr. Bert 
Vogelstein and I will expand the scope of the 
story to include all cancer, in the hope that 
you can see why excitement continues to 
mount in cancer research. My task is to ex
plain how basic research sowed the seeds of 
the fruit. Dr. Vogelstein will then tell you 
how that fruit is being taken to the bedside 
of the cancer patient. 

One person in every four among us here 
will develop cancer, one in every five will die 
of the disease. These are tragic dimensions, 
but they are no larger than the intellectual 
challenge cancer presents. Every second, 
twenty five million cells reproduce them
selves in our bodies. Each of these reproduc
tions carries the inherent risk of cancer: if 
the reproductions are not properly con
trolled, cancer may arise. 

How are the reproductions controlled? Why 
do the controls sometimes fail? What hope 
do we have of penetrating the complexities 
of the cancer cell? 

These questions have been before the 
human mind for a very long time, and until 
recently, the answers had seemed distant in
deed. But over the past decade, a great 
change has occurred in how we think about 
cancer. Where once we viewed cancer as a be
wildering variety of diseases with causes too 
numerous to count, now we are on the track 
of a single unifying explanation for how 
most or all cancers might arise, an expla
nation that lays open new paths to diagnosis, 
prognosis, therapy and prevention. The ex
planation came from attention to genes. 

Genes are the chemical vocabulary of the 
instructions that direct the lives of our cells, 
carried by that remarkable molecule known 
as DNA. Several yards of DNA are crammed 
into each human cell: how the cramming is 
accomplished remains a great mystery. It 
now appears that cancer results from mis
takes in the instructions carried by DNA, 
mistakes that originate from damage to 
genes. We first uncovered those mistakes by 
using viruses. 

Viruses are tiny packages of genes that 
must enter living cells in order to reproduce. 
We have known for more than fifty years 
that some viruses can cause cancer in birds 
and animals; now we know that they do this 
by using genes. 

The story began in 1910, when a chicken 
farmer in upstate New York discovered a 
tumor on the breast of a prized Plymouth 
Rock hen. Determined to save the hen, the 
farmer took it to the Rockefeller Institute in 
New York City (then the center for medical 
knowledge in the U.S.; the center has since 
moved West, to San Francisco). There he 
asked for a cancer researcher and was re
ferred to a young scientist named Peyton 
Rous. 

After what I imagine must have been some 
fast talking, Rous killed the hen, removed 
the tumor and performed a landmark experi
ment that was to bring him great grief and 
lasting fame. He mashed the cells of the 
tumor so that they were broken open, passed 
the extract through a filter to remove debris 
and still living cells, and then found that in
jection of the filtered extract into chicken 
elicited tumors exactly like those in the hen 
from upstate New York. 

Rous immediately and correctly concluded 
that he had discovered a virus that could 
cause cancer. For this remarkable discovery, 
Rous was for many years criticized and dis
paraged: his finding was beyond the ken of 
most scientists of this time. Fifty five years 
later, when Rous was more than eighty years 
of age, he received the Nobel Prize for his 
historic discovery. The rest of the scientific 
community had finally caught up with him. 

We now know that the virus discovered by 
Rous exemplifies a group of distinctive crea
tures known as retroviruses (among which is 
HIV, the cause of AIDS); that it does indeed 
cause cancer; and that it contains but four 
genes, arrayed along a single molecule. 
Three of these genes are used to reproduce 
the virus, but the fourth causes cancer-it is 
an "oncogene" (tumor gene). We call this 
oncogene src because of the cancers it in
duces: sarcomas. 

Here you see dramatized the value of vi
ruses to the experimentalist. In studying the 
cancer caused by the virus of Peyton Rous, 
we need explain the action of only a single 
gene in order to get a view of how a cancer 
cell can arise. The same soon proved true of 
many other cancer viruses: they too have 
oncogenes. 

The discovery that many viruses use genes 
to elicit cancer brought new clarity to can
cer research. There had been hints before 
that the elemental secrets of cancer might 
lay hidden in the genetic dowry of cells. But 
in cancer viruses we found the first explicit 
examples of genes that can switch a cell 
from normal to cancerous growth. 

Might the cell itself have such genes? Can 
the complexities of human cancer be reduced 
to the chemical vocabulary of DNA? The an
swer came from asking yet another question, 
based on the logic of evolution. The 
oncogene src serves no obvious purpose for 
Peyton Rous' virus: it contributes nothing to 
the growth or survival of the virus. Why then 
is it there? 

When that question was asked, it led to a 
penetrating discovery. Src is present in the 
virus of Peyton Rous because of an accident 
of nature. The gene was acquired from the 
cells in which the virus grows, in an elabo
rate molecular ballet that copies a normal 
cellular gene into the genetic apparatus of 
the virus. The virus is a pirate; the booty is 
a cellular gene with the potential to become 
a cancer gene. 

Soon it became apparent that src was not 
alone. The DNA of vertebrates like ourselves 
and the chicken of Peyton Rous contains 
many genes that can become cancer genes 
when pirated into viruses. Of course, these 
genes were not put there by evolution to 
cause cancer. Normally, they play vital roles 
in the lives of our cells. But the pirating into 
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viruses damages the genes, and as a result, 
they become cancer genes. We call these cel
lular genes proto-oncogenes because each has 
the potential to become a cancer gene in a 
virus. 

These discoveries also allowed us to reason 
backwards, to deduce that the same genes 
might contribute to cancer while in the cell 
from which they come. Our reasoning was 
successful beyond all hope. We now know 
that among the 100,000 or more genes in our 
cells, there are a few dozen whose abnormali
ties underlie most if not all human cancers. 
Among these genes are several of the proto
oncogenes first discovered in viruses as 
oncogenes. Consider, then, what retroviruses 
have done for us. Piracy of proto-oncogenes 
by retroviruses is an accident of nature, 
serving no purpose for the virus. But the 
event has profound implications for cancer 
research. In an extraordinary act of benevo
lence, retroviruses have brought to view cel
lular genes whose activities may be vital to 
many forms of carcinogenesis. It might have 
required many decades more to find these 
genes by other means amongst the morass of 
human DNA. Instead, we have the genes 
made manifest in retroviruses, excerpted 
from amidst the morass and made available 
for our closest scrutiny. 

The discovery and exploration of proto
oncogenes provided a new view of the cancer 
cell. But there is another set of genes that 
are equally important in the genesis of can
cer whose time has now come. Their story 
goes as follows. 

Geneticists call us diploid organisms be
cause our cells possess two copies of most of 
our genes. The oncogenes we have discussed 
until now are functionally dominant: their 
abnormalities are felt even when a normal 
copy of the same gene is also present in the 
cell: evil overrides good, to use an image I 
find useful for medical students, physicists, 
perhaps even members of Congress. 

But it now appears that most or all human 
tumors also bear genetic lesions that make 
their presence known only when both copies 
of a gene have been lost or inactivated. 
These lesions we call recessive. The possibil
ity that recessive mutations, that the loss or 
inactivation of genes, might contribute to 
cancer emerged in two ways. 

First, it is possible to induce the fusion of 
two different cells and thus to cause the 
intermingling of their genetic endowments 
in a single progeny. Experimental fusion of 
normal and cancer cells often suppresses the 
abnormalities of the cancer cell: the hybrid 
cells grow normally rather than as cancer 
cells. The cancer cells therefore appear to be 
defective in functions that are required for 
the regulation of cellular proliferation and 
other behavior. Fusion with a normal cell re
stores the necessary functions and, thus, 
suppresses cancerous growth. The respon
sible genes are now known as "tumor sup
pressor genes" and their defectiveness in 
cancer cells represents an example of reces
sive genetic damage. 

Second, the cells of some human cancers 
contain chromosomes that have lost part of 
their DNA, a lesion that we call deletion and 
that is sometimes visible through a micro
scope. The loss of genes is a recessive lesion, 
of the sort imagined from the experiments 
with cell fusion. 

SLIDE It has required several decades for 
these findings to have an impact, but now 
that impact is being felt in spades. Evidence 
has been obtained for recessive genetic le
sions in most if not all forms of human can
cer. At least six of the affected genes have 
been identified directly by the use of recom-
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binant DNA, including genes involved in 
retinoblastoma; cancers of the breast, bowel, 
bladder and kidney; and tumors of the nerv
ous system. 

There are probably many more of these 
genes: I expect that they will eventually 
equal proto-oncogenes in their numbers. It is 
worth noting that even the earliest antici
pated fruits of the often maligned human ge
nome project would make tumor suppressor 
genes easier to find. 

Moreover, the identification of lesions in 
tumor suppressor genes has added another 
dimension to the molecular genetics of can
cer, because some of these lesions account 
for inherited predispositions to specific can
cers. This is the topic about which Dr. King 
spoke to you in August. Like her, I empha
size that inherited cancer seems to be the ex
ception, not the rule. Most cancer genes 
arise in cells other than the sperm or the egg 
and, thus, affect only a single individual. 

In summary, two sorts of genetic damage 
figure in the genesis of human cancer: domi
nant-with targets known as proto
oncogenes; and recessive-with targets 
known most commonly as tumor suppressor 
genes. The proto-oncogene causes trouble 
only if it is goaded to an excess of action, 
whereas the recessive tumor suppressor gene 
causes trouble only when it is defective or 
lost. 

These are diametrically opposite maladies, 
yet they both play on the cell to give an 
identical outcome: cancer. How does this 
happen? 

The proliferation of cells is driven by an 
internal engine that is governed in at least 
two ways. First, multiple accelerators acti
vate the engine when it has been idling and 
keep it running as long as cell division is re
quired. Proto-oncogenes exemplify these ac
celerators. Damage to a proto-oncogene jams 
the accelerator and drives the cell to relent
less proliferation. 

Second, multiple brakes retard or arrest 
the engine when the cell should cease pro
liferation. Tumor suppressor genes exemplify 
the brakes. Remove a brake, and the cell is 
unleashed to relentless reproduction. 

So the story of cancer reduces to these fun
damentals: dominant and recessive genetic 
lesions: diametrically opposite maladies that 
combine to maim and kill. This is a powerful 
view of cancer. The seemingly countless 
causes of cancer-cigarette smoke, sunlight, 
asbestos, chemicals, viruses, and many oth
ers-all these may work in a single way, by 
playing on a genetic keyboard, by damaging 
a few of the genes in our DNA. An enemy has 
been found and we are beginning to under
stand its lines of attack. 

It has already been possible to apply these 
findings in the diagnosis and prognosis of 
cancer. And when we understand how cancer 
genes work, we will be able to put that 
knowledge to work in the treatment of can
cer; we will be able to aim our therapeutic 
weapons at the real malady in the cancer 
cell , not at a black box as we do now. 

I believe that these visions may be realized 
quickly. The pace of discovery and applica
tion has been dizzying. I question the com
monplace criticism that biomedical research 
in the U.S. lags in technology transfer: I 
have seen otherwise in my work-a-day world. 
The proto-oncogene src was discovered in 
chickens just 15 years ago, yet now we can 
paint at least partial genetic portraits of 
many human cancers and we are beginning 
to convert those portraits into applications 
at the bedside. 

The story of cancer research in our time 
embodies a great truth about scientific dis-
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covery that I want to emphasize. We cannot 
prejudge the utility of scholarship, we can 
only ask that it be sound. The Golden Fleece 
Award was a misbegotten gesture. 

Remember that Peyton Rous isolated his 
virus from chickens, beasts not renowned for 
glamour-witness this quote from the Ger
man film director, Werner Herzog: "Stupid
ity is the devil. Look in the eye of a chicken 
and you will know. It's the most horrifying, 
cannabalistic and nightmarish creature in 
this world." 

The chicken virus discovered by Peyton 
Rous seventy years ago was the first cancer 
virus to be isolated. Decades later, the src 
gene of the virus became the first oncogene 
to be identified; the action of the src gene, 
the first biochemical mechanism implicated 
in cancerous growth; and the discovery of src 
in normal cells, the first sighting of poten
tial cancer genes in our cells. 

Here is a familiar but oft-neglected lesson: 
the proper conduct of science lies in the pur
suit of nature's puzzles, wherever they may 
lead. We cannot always assault the great 
problems of biology at will; we must remain 
alert to nature's clues and seize on them 
whenever and wherever they may appear, 
even if it be in a chicken. 

In the words of H.G. Wells: "* * * the mo
tive that will conquer cancer will not be pity 
nor horror; it will be curiosity to know how 
and why * * * Pity never made a good doc
tor, love never made a good poet. Desire for 
service never made a discovery." 

These words exemplify the spirit in which 
the members of Congress and the U.S. public 
have supported fundamental research. I have 
been a scientist for 25 years and I have never 
doubted that most members of Congress un
derstand the unpredictability of science, the 
creative power of the unfettered imagina
tion, the need for unencumbered support, the 
truth in the words of Alfred Nobel when he 
said that he wanted "to help dreamers, as 
they find it difficult to get on in life". 

But the dreamers in American science are 
finding it increasingly difficult to get on: 
they must eat before they can dream, they 
must have viable laboratories before they 
can discover. Leon Laderman, a great Amer
ican physicist and Nobel Laureate framed 
the issue well with these recent words: 
"* * * something very dark and dramatic is 
taking place in our universities, a deep sense 
of discouragement, despair, frustration, res
ignation, a quenching of the traditional opti
mism of research scientists." 

Make no mistake: this is NOT hyperbole: I 
have seen and felt the mood of which 
Laderman spoke. 

The seat of the problem is known to you 
all, although I realize that some of you may 
not accept its validity: inadequate money for 
our spectacularly successful and still bur
geoning community of scientists. Even those 
of us in the highly visible and financially fa
vored microcosm of cancer research are 
gripped by the vice of fiscal constraint. I 
must renew my NIH grant this coming year: 
I am wracked with doubt that I will succeed. 

As a citizen and taxpayer, I do not believe 
that these dark clouds are necessary. If we 
as a nation can find a trillion dollars to res
cue dubious financial institutions, if we can 
find a billion dollars a day to fight an unex
pected war, surely we can find the far more 
modest sums required to sustain and en
hance the vibrancy of our research enter
prise, to save our dreamers. 

Double the budgets of NIH and NSF by the 
year 2000, as others have suggested before, 
and you will see wonders beyond imagining. 
Do less, and you may foreclose our ability to 
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set the international pace in fundamental re-
search. · 

From the American essayist, Annie Dil
lard: 

"[Who can read] what the wind-blown sand 
writes on the desert rock? I read there that 
all things live by a generous power and dance 
to a mighty tune; or I read * * * that all 
things are scattered and hurled." 

Will we live by a generous power and dance 
to a mighty tune, or will we be scattered and 
hurled? The answer must come from this 
hill. 

SEDANO'S SUPERMARKETS HON
ORED AS 1 TOP 10 HISPANIC 
BUSINESSES 

HON. ILEANA ROS.LEHTINEN 
OF FLORIDA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Ms. ROS-LEHTINEN. Mr. Speaker, it is my 
great pleasure to recognize Sedano's Super
markets which was recently selected as 1 of 
the 1 0 most important Hispanic businesses in 
Dade County by the Greater Miami Chamber 
of Commerce and the Hispanic Heritage 
Council. 

Along with the other businesses, Sedano's 
Supermarkets was presented with this award 
at the Omni International Hotel at a luncheon 
honoring these distinguished firms. The busi
nesses were selected from a list of the 1 00 
most important Hispanic firms in the United 
States which was published in Hispanic Busi
ness magazine. 

Greater Miami Chamber of Commerce 
President-Elect Carlos Arboleya said that 
these firms were selected for their efforts for 
the Hispanic community and for their contribu
tion to the economic development of Dade 
County. 

Accepting the award for Sedano's Super
markets was vice president of publicity Jorge 
Guerra. He credited the loyalty of his firm's 
customers for the selection of his company. 

I would like to take this opportunity to thank 
Sedano's Supermarkets for the contributions it 
has made to the economy of south Florida, 
providing economic opportunity, economic de
velopment and employment for the people of 
the Miami area. 

UNDER ASSAD'S THUMB 

HON. PHIUP M. CRANE 
OF ILLINOIS 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5,1991 

Mr. CRANE. Mr. Speaker, for nearly 6 
months Secretary Baker worked tirelessly to 
bring the leaders of the Middle East together 
to negotiate a regional peace settlement. This 
week we are witnessing the culmination of 
those efforts. 

I admire and share the administration's 
strong desire to bring peace and stability to 
the Middle East. However, despite this worthy 
goal, I do not approve of Mr. Baker's apparent 
willingness to accommodate the whims of 
such notorious terrorists as Syria's Hafez 
Assad. To my mind, the ends do not justify the 
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means. However, now that the parties have 
come to the table, I hope that we will witness 
a return to the same ideals which made Amer
icans so proud during the war in the Persian 
Gulf. 

I found the following article, which appeared 
in the Wall Street Journal on October 25, par
ticularly troubling in that it cites several exam
ples in which the administration · seems to 
have compromised itself for the sake of a 
peace settlement. I commend it to my col
leagues' attention. 
[From the Wall Street Journal, Oct. 25, 1991] 

UNDER ASSAD'S THUMB 
(By Steve Emerson) 

JERUSALEM.-Editorialists across the U.S. 
are lauding Secretary of State James Baker 
for his "tenacity" in arranging the Middle 
East conference that will convene in Madrid 
next week. But documents and letters sent 
by Mr. Baker to both Israel and Syria over 
the past five months paint a less flattering 
portrait of Mr. Baker's diplomacy. 

As the Bush administration began laying 
the groundwork last spring for a Middle East 
peace conference, the State Department pro
vided both the Arab states and Israel with 
confidential statements spelling out clearly 
the basis for the proposed talks. The state
ments, which became the basis for the let
ters of invitation issued to the conference, 
form an explicit definition of the Bush ad
ministration's view of the peace process. 

DIRECT TALKS 
In the statement received by Israel, dated 

May 16, the State Department promised a 
"dual track process ... [that will include] 
bilateral and multilateral negotiations" be
tween Israel and Syria, Lebanon, Jordan and 
the Palestinians. In Israel, the fact that 
Syria had apparently agreed to direct bilat
eral talks with Israel was perceived as a 
major step forward by Damascus toward an 
acceptance of the legitimacy of the Jewish 
state. 

But bilateral talks by themselves were not 
enough to demonstrate a genuine intention 
in Syria or any other Arab state to live in 
peace with Israel. Only through multilateral 
talks with all of its neighbors-on issues 
such as arms control, missile proliferation, 
water rights, etc.-could Israel be assured 
that its neighbors had finally come to terms 
with its existence. The U.S. accepted the 
logic of Israel's position, and promised in its 
May 16 statement that "multilateral nego
tiations will be launched within two weeks 
[of the bilateral talks] to address regionwide 
issues." 

It was Syria's apparent acceptance of this 
commitment to multilateral talks that 
prompted Israeli Prime Minister Yitzhak 
Shamir to hail "revolutionary change" in 
the Syrian attitude, and to accept in prin
ciple the administration's plans for an inter
national peace conference-a negotiating 
format that Israel had long opposed for fear 
that it was a device by the Arab states to 
avoid direct negotiations. If Syrian leader 
Hafez Assad were prepared to talk about all 
areas of concern to Israel, then it meant that 
he was not interested solely in regaining the 
Golan Heights at the bargaining table, but in 
real peace. 

But something happened on the way to the 
peace conference. According to American 
diplomats, almost as soon as Mr. Baker 
began his shuttle diplomacy between Jerusa
lem and Damascus to nail down the specifics 
of the conference, Mr. Assad began to retreat 
from his commitment to participate in mul-
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tilateral talks with Israel. Without multilat
eral talks there would be no discussion of 
arms control-a matter of some importance 
to Israel in light of the massive purchase by 
Syria of Scud-C missiles and other weapons 
in the months following the Gulf War. 

At the same time, Saudi Arabia was also 
backing away from its implied promise to 
participate in multilateral talks with Israel. 
Instead of standing firm and cashing in the 
IOUs earned during the American-led war 
against Saddam Hussein, the U.S. began to 
waver. In discussions with Arab officials, ac
cording to a senior American diplomat in
volved in the negotiations, "after discover
ing the vehemence of the Arab reaction 
(against multilateral talks] we decided not 
to try breaking down the brick wall." 

The State Department notified Israel and 
the Arab states in November that "multilat
eral talks will still be launched within two 
weeks" of the bilateral talks-but only "to 
organize discussions on regional issues." 
(Emphasis added.) In other words, the U.S. 
was promising to have the conference par
ticipants meet to discuss having discussions. 

Having won one concession from Mr. 
Baker, Mr. Assad tried for-and obtained
another. In early October, the U.S. informed 
Israel that participation in the multilateral 
talks would be purely voluntary: "Those par
ties who wish to attend multilateral negotia
tions will convene two weeks after the open
ing" of the bilateral talks. Syria was a party 
that plainly, did not wish to. When an Israeli 
negotiator questioned a State Department 
official as to the utility of multilateral talks 
in the absence of Syria, the official re
sponded with the good news that Mauritania 
and Morocco would be attending. 

Nor was this the end to Mr. Baker's acqui
escence to Syrian demands. Originally, the 
U.S. had said the objective of the conference 
was "peace treaties" between the quarreling 
states of the Middle East. But the term 
"peace treaties" was unacceptable to Mr. 
Assad, and so was deleted. 

Likewise, the choice of Madrid as the site 
of the talks was a concession to Syrian pres
sure. The State Department says that Ma
drid was chosen for reasons of "security." 
The 1992 Olympics are to be held in Bar
celona, and so-State Department officials 
have told reporters-Spanish authorities 
have made elaborate preparations to secure 
their country from terrorist attack. 

But Israeli officials say-and this is con
firmed by American diplomats based in Is
rael-that they had been led to believe that 
the negotiations, like those conducted in the 
past with Egypt and Lebanon, would be held 
in Israel and the Arab countries. The Camp 
David accords, for example, were first nego
tiated at alternating sites in Israel and 
Egypt and only wrapped up at Camp David. 
Syria's willingness to allow Israeli nego
tiators onto its territory and to send its ne
gotiators to Israel would have confirmed the 
peaceful intentions of its Arab leader and 
helped to prepare the Arab populations for a 
real peace. 

But Syria refused to consider on-site talks 
and the U.S. backed down. The U.S.'s second 
offer was to hold the talks in Europe, and it 
specifically suggested the Hague-a popular 
venue for peace talks for nearly a hundred 
years-as an appropriate location. Damascus 
again said no. The Hague is the capital of the 
Netherlands, a country that, the Syrians 
complained, was "too pro-Israeli." Syria
not the U .S.-then proposed Madrid, the cap
ital of a country that has tilted toward the 
Arab side of the Middle East dispute and 
that hosts the largest Palestine Liberation 
Organization embassy in Europe. 
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ATTACK AMERICAN TARGETS 

American indulgence has emboldened 
Syria to go even further. This past week, 
Iran hosted a conference of Muslim fun
damentalists at which participants vowed to 
destroy Israel and attack "American targets 
around the world." Among those attending
and with the loudest voices-were two Pal
estinian terrorist leaders who are 
headquartered in and trained, financed and 
supported by Damascus: Ahmed Jabril, head 
of the Popular Front for the Liberation of 
Palestine-General Command, who carried 
out the bombing of Pan American Flight 103 
over Lockerbie, Scotland, and Col. Abu 
Mousa, head of Fatah-Uprising. Both men 
vowed to kill anyone who attended the peace 
talks in Madrid. When the Tehran conference 
ended, Abu Mousa returned to his head
quarters in Damascus, located on a Syrian 
military base. 

In the end, the credibility of America's as
surances to Israel that its Arab neighbors 
truly desire peace will be the determining 
factor in any decision by Israel to make tan
gible concessions in exchange for Arab lead
ers' intangible promises. And only if the 
Arab leaders prepare their population for the 
reality of peace with Israel-by their de
clared willingness to sign peace treaties with 
Israel and meet face to face with Israelis on 
home territory-will peace ever come. The 
track record of the U.S. and Syria over the 
past five months suggests that neither condi
tion will be met. 

NORTH ATLANTIC ASSEMBLY 
HOLDS ANNUAL SESSION 

HON. DANTE B. FASCEil 
OF FLORIDA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mr. FASCELL. Mr. Speaker, on October 18 

a delegation of Members of the House at
tended the annual session of the North Atlan
tic Assembly which was held in Madrid, Spain. 
The Assembly met in committee sessions on 
October 18 and 19 and in plenary session on 
October 21. 

The North Atlantic Assembly is the 
interparliamentary body of the member coun
tries of the North Atlantic Alliance and periodi
cally brings together members from all the 
NATO countries to discuss alliance issues. 

This year's meeting took place at a critical 
period in Western history. It was fitting that the 
meeting took place in Madrid, a city which had 
placed its stamp on the evolution of new insti
tutions of Europe such as the Conference on 
Security and Cooperation in Europe, and 
which served as host to the Middle East 
Peace Conference. 

The issues confronting the Western Alliance 
are increasingly complex within Europe. Dur
ing 4 days of meetings, members of the As
sembly wrestled with questions ranging from 
nuclear arms control, immigration, to the dis
astrous environmental pollution in the former 
Warsaw Pact countries. In a development 
which has proven increasingly useful in this 
forum, these issues are now discussed with 
those same countries-Poland, Hungary, the 
Czech and Slovak Republics, the Soviet 
Union, Bulgaria, and Romania-which were 
formerly considered enemies of the West, but 
which now have been accepted as associate 
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members of the Assembly. To these additional 
participants were recently added the newly 
independent Baltic States of Estonia, Latvia 
and Lithuania and, on an observer basis, the 
Russian Republic. 

Against this multinational background, pres
entations were heard on politico-military affairs 
from the Chief of the Soviet General Staff, 
General Vladimir Lobov, and the Supreme Al
lied Commander in Europe, U.S. General John 
Galvin, as well as from the Secretary General 
of NATO, Manfred Woerner. 

Issues discussed included the future of the 
armed forces on both sides of the former divi
sion of Europe, security of Soviet nuclear 
weapons, confidence-building and arms con
trol measures agreed and contemplated be
tween the two sides, the future role for United 
States forces in Europe, and the European 
commitment to its own defense. 

In the economic arena, members were 
brought up to date on the latest prospects for 
economic reform in Eastern Europe and the 
Uruguay round of trade talks. 

In the area of human rights, much attention 
was given to the continuing civil war in Yugo
slavia and attempts at its mediation, as well as 
to the question of minority rights, in the newly 
emerging democracies in Eastern Europe. 

Finally, in the area of science and tech
nology, discussions were held on combined 
responses to the problems of climate change 
and the political and environmental aspects of 
chemical weapons in Europe. Each of these 
subject areas was covered by a separate 
committee of the Assembly for half the ses
sion, and it is impossible to convey the depth 
and range of issues discussed in a brief state
ment. I do believe, however, that the experi
ence was most useful for the U.S. Members in 
attendance as well as their European counter
parts. 

A unique characteristic of these meetings 
has been the experience of discussing this va
riety ·of issues with members of the newly 
democratic parliaments of Eastern Europe and 
the Soviet Union. It is my sincere hope that 
their exposure to the ingrained traditions of 
free and open political disclosure will help 
these new parliamentarians in their search for 
the routes to a more pluralistic and open politi
cal system, one in which their countries' citi
zens are fully represented, rather than re
pressed, in the governmental processes which 
so affect their lives. In fact, an underlying sen
timent in every meeting was the desire to ex
tend a friendly hand to the East. 

House Members played a key role in both 
the committee meetings and the plenary ses
sion. In the Political Committee Representative 
GERALD SOLOMON was elected Vice Chairman 
of the Political Committee. Representative 
LARRY SMITH was reelected Chairman of the 
Subcommittee on the Southern Region. Both 
participated actively in the drafting and 
amendments of the resolutions discussed in 
the committee. 

In the Defense and Security Committee 
Representatives BILL RICHARDSON and NORM 
SISISKY led the debate for the House delega
tion. Representative RICHARDSON was re
elected Co-Rapporteur of the Subcommittee 
on Defense Cooperation between Europe and 
North America. He was also elected Vice 
Chairman of the Special Committee on Re-
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structuring the Alliance. Representative DOUG 
BEREUTER presented the report of the Special 
Committee and was reelected Co-Rapporteur. 

Representative ALEX MCMILLAN was re
elected Vice Chairman of the Economic Com
mittee. In the Economic Committee there were 
extensive discussions of the issues relating to 
the economies in Eastern Europe and conver
sion to a civilian economy and East-West 
trade. 

Representative CARDISS COLLINS was re
elected Vice Chair of the Civilian Affairs Com
mittee although illness prevented her participa
tion. In her absence Representative NANCY 
PELOSI played a key role in the debate on im
migration and human rights issues. 

Representative TOM LEWIS presented an im
portant report on hypersonic and supersonic 
transportation which was well received by the 
Scientific and Technical Committee. Rep
resentative RICHARD RAY made an important 
intervention on environmental pollution caused 
by military forces in Europe. At the conclusion 
of the meeting Representative SHERRY BOEH
LERT, who was unable to participate for family 
reasons, was reelected Vice-Chairman. 

The debate theme for the session was enti
tled "NATO After the Soviet Union". Thirty-one 
amendments were introduced and debated 
and voted on during the plenary session on 
Monday. Representative LARRY SMITH played 
a major role in debating and voting on these 
resolutions. 

The meetings were long and arduous and I 
want to thank all of the Members of the dele
gation for their faithful participation in the work 
of the Assembly. Because of their hard work 
the United States was represented on all the 
issues that were discussed. 

I don't want to let the opportunity pass to 
commend the work of our staff who prepared 
background papers, briefing notes, speeches, 
and recommendations on amendments in ad
dition to the administrative work that goes into 
a North Atlantic Assembly session. Peter 
Abbruzzese, the Delegation Secretary, orga
nized a bipartisan staff team which, in addition 
to providing support at the meetings, worked 
late in the evenings and over the weekend to 
ensure that the delegation was prepared for 
each session. I would like particularly to men
tion Arch Roberts, Mike Ennis, and Ron 
Bartek who provided staff assistance and rec
ommendations on the debate theme. 

At this point I would like to include in the 
RECORD a list of Members of the delegation 
and staff. 

Finally Mr. Speaker, I am pleased to report 
that Representative CHARLIE ROSE was re
elected president of the Assembly. He has 
been an outstanding president and had led the 
assembly in pioneering a new and stable rela
tionship with our allies and our new friends to 
the East. He made an outstanding speech at 
the Plenary session and I insert it in the 
RECORD at this point: 

U.S. HOUSE DELEGATION TO THE NORTH 
ATLANTIC ASSEMBLY 

Han. Dante Fascell. 
Han. Jack Brooks. 
Han. Charlie Rose. 
Han. Larry Smith. 
Han. Bill Richardson. 
Han. Ron Coleman. 
Han. Nancy Pelosi. 
Han. David Price. 
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Hon. Ben Nighthorse Campbell. 
Hon. Eni Faleomavaega. 
Hon. Norman Sisisky. 
Hon. Richard Ray. 
Hon. James Bilbray. 
Hon. Gerald Solomon. 
Hon. J. Alex McMillan. 
Hon. Doug Bereuter. 
Hon. Thomas Bliley. 
Hon. Tom Lewis. 
Hon. Marge Roukema. 
Hon. Floyd Spence. 
Hon. Joel Hefley. 
Hon. Herb Bateman. 
John J. Brady, Jr., Chief of Staff. 
R. Spencer Oliver, Chief Counsel, CSCE is

sues. 
Peter Abbruzzese, Delegation Secretary. 
Arch W. Roberts, Jr., Economic Commit

tee, Plenary resolution. 
Mike Ennis, Special Committee, Plenary 

resolution. 
Jo Weber, Administrative and clerical sup

port. 
Dara Schlieker, Administrative and cleri

cal support. 
Nancy Bloomer, Administrative and cleri

cal support. 
Sharon Matts, Administrative and clerical 

support. 
Ron Lasch, Scientific and Technical Com-

mittee. 
Maryanne Murray, Political Committee. 
Dean Curran, Civilian Affairs Committee. 
Bob Shea, Liaison with NAA leadership. 
Ron Bartek, Defense and Security Commit-

tee. 
Georgia Osterman, Defense and Security 

Committee. 
Evelyn Mackrella, Defense and Security 

Committee. 

ADDRESS BY CHARLIE ROSE, PRESIDENT OF THE 
NORTH ATLANTIC ASSEMBLY 

President Gonzalez, Secretary General 
Worner, Foreign Minister Jeszensky, honour
able colleagues, and distinguished guests. 

It is my great pleasure to open the 37th 
Annual Session of the North Atlantic Assem
bly here in Madrid. This is the first occasion 
on which the Assembly has held its Annual 
Session in Spain-a country which offers a 
glowing example to all nations that the tran
sition from authoritarianism to democracy, 
political stability, and economic prosperity 
can be forged. At the international level, 
this transformation is particularly visible in 
Spain's active and constructive membership 
of the Atlantic Alliance, the NATO Defense 
Planning Committee, Western European 
Union, and the European Communities. 

Our Assembly meets during a period of im
mense significance. The decisions taken over 
the next several weeks and months-in 
Rome, Maastricht, Helsinki, and the capitals 
of the Soviet republics-will affect the fu
ture course of security and stability in Eu
rope in fundamental and perhaps irreversible 
ways. 

We have all welcomed the great changes 
taking place in Europe and the steady con
solidation of freedom and democracy. 

First, we welcome the regained independ
ence of Estonia, Latvia and Lithuania, and 
are honoured by the presence of deputies 
from the three Baltic nations. Your achieve
ment demonstrates to the whole world that 
legitimacy can only flow from the will of the 
people. 

And, second, we salute the courageous and 
historic action by the leadership of the Rus
sian Federation during those three days in 
August-three days that shook the world and 
ushered in yet another watershed on the road 
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toward democracy and respect for the prin
ciples of Helsinki. We look forward to work
ing with the deputies of the Russian Federa
tion to further enhance mutual knowledge 
and co-operation in constructing a new sys
tem of collective security. And I am pleased 
to see them here with us today. 

May I also point out, colleagues, that it is 
a testament to our pioneering efforts that 
joining our deliberations, as he has since 
1989, is General Vladimir Lobov, today the 
Chief of the General Staff of the Soviet 
Armed Forces as well as a Deputy of the Su
preme Soviet and Leader of his delegation. 
His presence is surely a sign of the times, 
and I thank him for being able to attend de
spite his enormous responsibilities back 
home. 

But we also know that the abortive coup in 
August was a clear indication of the dangers 
that lie ahead, of the sources of turbulence 
yet to be extinguished. 

The road to political and economic stabil
ity in Central and Eastern Europe is going to 
be longer and more difficult than most of us 
initially thought. Frustrated expectations, 
social unrest, ethnic and national rivalries, 
and territorial disputes are surfacing with 
worrying rapidity and intensity. The Euro
pean geopolitical landscape has many pro
foundly troubling features, of which the 
present civil war in Yugoslavia is the most 
extreme, frustrating, and tragic illustration 
thus far. 

Our discussions here in Madrid will form a 
prelude to the forthcoming NATO Summit in 
Rome, the European Community Summit in 
Maastricht, and the next meeting of the 
CSCE Foreign Ministers in Prague. In view 
of current conditions these will be vitally 
important meetings, particularly in terms of 
defining the relationships and respective 
competence of the various institutions in
volved in European security. 

Each has a valid role and each a special 
contribution to make. However, it is impor
tant to ensure that complementarity does 
not become duplication, and that duplication 
does not lead to crippling paralysis of action. 
Therefore, we need to identify more clearly 
than before where certain organizations are 
better suited to fulfill certain roles than oth
ers. We should look for a division of labour 
among these organizations that makes the 
most effective use of the collective potential 
available. 

But in such a division of labour, NATO 
must remain the custodian of our collective 
security. 

I know that I reflect the vast majority of 
Congressional opinion when I say that the 
United States will remain fully engaged in 
Europe, for a long as our European partners, 
including our partners in Central and East
ern Europe, welcome that engagement. For 
us NATO continues to be the primary trans
atlantic forum for Allied consultation and 
co-operation on any issues that affect our 
vital interests. 

Indeed, it is no accident that during the at
tempted coup in Moscow, it was to NATO 
that the Central and Eastern European na
tions, as well as President Yeltsin, looked 
for reassurance that nothing less than res
toration of the Soviet constitutional order 
would suffice. And that reassurance was pro
vided, immediately, and in no uncertain 
terms. 

To sustain its primacy the Alliance will 
have to adjust and adapt to the new condi
tions. It is in the process of doing so. We rec
ognize and welcome these changes. Of course, 
important questions remain to be answered
most notably the institutional division of 
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labour to which I referred earlier. These 
questions will be addressed at the forthcom
ing NATO Summit in Rome. Perhaps, 'in his 
presentation, Manfred Wooer will give us 
some indication of what will be decided in 
Rome. 

But our message to the Rome Summit is 
clear. The leaders of the Alliance must seize 
the opportunity offered by the new condi
tions to ensure that NATO remains the 
.central organization in preserving stability 
and security in Europe. We all know that 
Rome will not provide the final chapter in 
this debate-but it should make sure that we 
know how that chapter will read. 

NATO's future role and relevance and the 
issue of institutional competence will be 
central to our Plenary Debate today. I hope 
the theme "NATO after the Soviet Union" 
will facilitate a free and frank discussion. I 
am grateful to the Gentral Rapporteur and 
former Chairman of the Political Commit
tee, Mr. Bruce George for accepting my invi
tation to introduce this debate. 

We, parliamentarians, also have an impor
tant role to play during this transitional era. 
In the countries of Central and Eastern Eu
rope, democratic institutions are still in 
their infancy. They need our assistance. This 
assistance can take many forms. At one 
level, it is the practical experience we can 
share with our new colleagues in achieving 
transparency and accountability in govern
ment. At another, it is the psychological ele
ment of demonstrating co-operation and 
partnership. By providing a forum for dia
logue, we are building understanding and 
confidence and contributing a much needed 
element of reassurance. 

Most important, our actions constitute a 
model which our governments could well fol
low as they design relations between NATO 
and the new democracies. We have responded 
imaginatively and flexibly to the require
ments of the countries of Eastern Europe
by, for example, establishing the status of 
associate delegations and by tailoring much 
of our work to their needs. 

In this respect, I am pleased to see that 
proposals made by Foreign Minister 
Genscher and Secretary of State Baker re
flect some of our ideas, namely more formal 
diplomatic consultations between the North 
Atlantic Council and the new democracies. 

Some delegates have asked: Where are we 
going with these contacts? Where will they 
lead to? My answer is that this is one area 
where vision should, for a brief moment, 
take a back seat to pragmatism. Let us con
centrate on the urgent needs of the moment. 
Common sense will inform us when we have 
reached the limits of our effectiveness. But 
let me add, where would our new colleagues 
be now if we had not responded, if we had 
just sat still? And what sort of group would 
we be if we talked only to ourselves-com
fortable, yes, but less and less relevant. 

As an Assembly, we have already achieved 
a great deal and with the help of the initia
tive that Senator Roth and I have launched, 
I hope we will go even further. This initia
tive is well under way and will result in a 
number of activities and projects during the 
coming year geared specifically to the re
quirements of our associate delegates. 

I know I can count on the moral, political 
and practical support of all delegations in 
pursuing this initiative, and sharing par
liamentary experience on critical issues of 
mutual interest, such as: building firm foun
dations for parliamentary democracy; con
trolling defence expenditure; assuring civil
ian control of military and security forces; 
converting defence-oriented industries for 
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the service of all citizens; and respecting 
human rights and those of national minori
ties. 

As the face of Europe changes, our respon
sibility for pursuing dialogue and co-oper
ation among parliamentarians will also ex
pand. I am confident that we are up to the 
task. And that our work will contribute to 
building the understanding, experience and 
confidence which we know is essential for 
our common security. 

Finally, I should also mention today one 
new development in tre search for peace and 
stability in the world. The announcement by 
Secretary of State James Baker and his So
viet opposite number of a Middle East Peace 
Conference, to be held here in Madrid at the 
end of this month, is a major step forward. 
We in the Assembly wish the conference well 
in its endeavors. 

Ladies and Gentlemen, 
In closing let me express my sincere grati

tude to those who put in the long hours to 
organize this year's Session, including in 
particular the members of the Spanish dele
gation and the International Secretariat. A 
special word of thanks is due to President 
Gonzalez, who has accepted our invitation to 
address members here today. I am certain 
that his remarks will offer an excellent re
minder to · us of the opportunity and chal
lenges confronting this Alliance and our As
sembly. 

AMERICA SAYS NO TO MARIJUANA 
USE 

HON.LA~CECOUGHUN 
OF PENNSYLVANIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5,1991 
Mr. COUGHLIN. Mr. Speaker, the war 

against drugs is a difficult fight. There is much 
we have yet to accomplish. However, there 
are times when it is appropriate to examine 
the progress we have made to date, as we 
continue to work toward total victory. I am 
pleased to report that in our effort to reduce 
domestic demand for illicit narcotics, indica
tions that we are headed in the right direction. 

Numerous drug consumption surveys have 
indicated that use of all types of deadly drugs 
is on the decline. Equally important, people's 
attitude toward narcotics have also changed. 
Where once drug consumption was viewed by 
many as a harmless pleasure, it is now recog
nized as a dangerous and risky activity that 
jeopardizes one's health, as well as one's ca
reer. 

There are many reasons for this change in 
behavior. They include strong law enforcement 
programs on the Federal, State, and local 
level, as well as widespread education cam
paigns, especially the creative advertising ini
tiatives of the Partnership for a Drug-Free 
America. Strong leadership from President 
Bush, and drug czars Bill Bennett and Bob 
Martinez, have ensured that initiatives to com
bat drugs gained the attention and resources 
they required to have positive impact. 

An excellent illustration of the progress we 
have made can be found in a front page story 
in The New York Times of October 29, 1991. 
The story discusses how and why Americans 
are now rejecting marijuana consumption. I 
strongly recommend that my colleagues re
view this article and am inserting the full text 
of the article at this point in the RECORD. 
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[From the New York Times, Oct. 29, 1991] 

COSTLY AND SCARCE, MARIJUANA Is A HIGH 
MORE ARE REJECTING 

(By Joseph B. Treaster) 
Not long ago, hosts at some Upper East 

Side dinner parties would set out little silver 
bowls of home-rolled marijuana cigarettes 
along with the after-dinner drinks. Rock 
concerts unfolded under canopies of mari
juana smoke, and the drug's syrupy aroma 
drifted across schoolyards and campuses, 
construction sites and corporate offices, pub
lic parks and private patios. 

But as quietly and gradually as the widen
ing of a waistline, America's infatuation 
with the herb of many names-grass, pot, 
dope, weed, ganja, sess, sens, smoke, skunk 
and, quaintly, in the long ago, Mary Jane
has been fading. 

In New York and throughout the country, 
lighting up is no longer hip, not in high 
school, not at college, not at most social 
events and, with the advent of widespread 
random drug testing, certainly not on the 
job. 

"IT'S NOT COOL ANYMORE" 

The great marijuana cloud has grown 
wispy as rebellion and the quest for nirvana 
have yielded to conformity and the struggle 
for survival, as health concerns and a vague 
fear of getting into trouble have risen above 
the desire to get giddy. 

Part of the shift, undoubtedly, has also 
been because of ·relentless police pressure 
that has transformed an abundant drug once 
available for $20 or $30 an ounce into a scarce 
commodity selling in some quarters in New 
York for $800 an ounce, more than twice the 
price of gold. 

"It's not cool anymore," said a high school 
senior in Manhattan, capturing the mood of 
the 90's with the language of the 60's. 

Although the glory days of the Beatles are 
generally remembered as the peak of the 
marijuana craze, the popularity of the drug 
gathered momentum through the 70's and 
stayed relatively strong until the late 80's. 

Advocates insist that marijuana-the mild
est and by far the most widely tried illegal 
drug in America-is no more harmful than 
alcohol, not even the latest strains, which 
are 10 times more potent than the grass of 
the flower children. Still, it has been as 
much a target of the national antidrug cam
paign as cocaine, heroin, LSD and barbitu
rates, and many people have clearly taken 
the warnings and prohibitions to heart. 

Nonconclusive medical evidence on the 
long-term effects of marijuana has been de
velop~d. But Federal officials contend it is a 
steppingstone to other drugs. Many addicts 
do report that marijuana was their first 
drug. But legions of former smokers say they 
never went on to anything stronger. "Most 
of us," said one professional woman in her 
mid-40's, "just dropped out of drugs and 
called it a day." 

Ultimately, it seems, marijuana just does 
not fit the personal visions of growing num
bers of New Yorkers and other Americans. 
Nor do most other drugs, including cocaine, 
alcohol and nicotine, all of which are being 
increasingly rejected. 

Some of those most militantly opposed to 
marijuana and other drugs are school
children who for several years now have been 
attending antidrug classes and watching 
antidrug messages on television. One junior 
high student in Queens said she had no inter
est in experimenting with marijuana. "It 
just doesn't seem like it would be fun or any
thing," she said. "We've heard so much 
about it, that it's horrible and stuff." 
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"DOING DRUGS DOESN'T HELP" 

And the Manhattan high school senior said 
that although marijuana was widely accept
ed as recently as her freshman and sopho
more years, she now finds that "everyone is 
really scared about getting into college and 
getting good jobs and doing drugs doesn't 
help." Tlre two young women, like many 
other people interviewed for this article, 
spoke on the condition that they not be iden
tified because they were socially uncomfort
able about being associated with drugs in 
any way. 

"Using pot," the high school senior said, 
"is like dropping out of the race"; which, of 
course, was precisely the attraction for 
many in her father's generation. 

Former pot smokers-or almost former pot 
smokers-are everywhere. Nathan J., a 20-
year-old college sophomore, rarely smokes 
now because he found he was losing his edge 
in volleyball and Frisbee games. A 28-year
old dancer who said she smoked heavily in 
high school takes a drag every couple of 
years and finds to her disappointment that 
she becomes paranoid and self-conscious and 
ends up wondering why she tried it again. 
Her friend, a graphic artist, said she decided 
she could not tolerate the loss of hand-eye 
coordination. A lawyer in her 40's said that 
while she didn't believe smoking was bad, it 
began to seem "foolhardy" to risk an arrest 
that "could wreck your career." 

Maijuana smoking reached its peak in 1979, 
when the National Institute on Drug Abuse 
estimated, based on its survey, that more 
than 31.5 million Americans had used the 
drug at least once during that year. By 1990, 
when the most recent statistics were com
piled, the marijuana-smoking crowd had di
minished by more than a third, to 20.5 mil
lion. 

With the nation's population steadily ris
ing, those smoking marijuana in 1990 rep
resented 10.2 percent of all Americans over 
the age of 12, compared with 17.8 percent in 
1979. 

More than 66 million people have tried 
marijuana at least once, compared with 22.7 
million who have sampled cocaine, the Na
tional Institute on Drug Abuse says. In 1993, 
the institute estimated that 10.2 million 
Americans had used marijuana within the 
last month, compared with 1.6 million who 
had used cocaine. 

EVEN ROCK FANS LOOK AROUND FIRST 

These estimates may understate total 
marijuana use, many drug experts say, but 
probably accurately reflect a pronounced de
cline. Even organizations that advocate 
making marijuana legal and regulating it 
like alcohol say there has been a significant 
decrease. 

People still smoke marijuana at rock con
certs. But they look around before they pull 
out a joint and they hold off if they see an 
usher coming. A New York woman studying 
at the University of Rhode Island said most 
of her circle of friends smoked marijuana. 
"But," she added, "it's become much more of 
a taboo topic, much less socially acceptable. 
It's gone under the rug." 

Back in 1979, almost all the marijuana 
smoked in the United States was grown in 
other countries and it all seemed to have ro
mantic names. There were Thai Sticks, Cam
bodian Red, Colombian Gold, Panama Red 
and some from Mexico known simply by 
place names, Oaxaca and Michoacan. The 
United States Customs Service seized more 
than 3.5 million pounds of marijuana in 1979. 
Last year, Federal agents intercepted 222,274 
pounds, or 15 times less. 

The great wall of boats, planes and radar 
thrown up by the Federal Government may 
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not have dented the cocaine trade, but it 
nearly killed marijuana smuggling. Mari
juana is much bulkier and harder to conceal 
than cocaine and, until recently, it sold for 
much less. 

"We used to call it the Big Green Ele
phant," said a charter boat captain in 
Miami. "You could smell it a quarter of a 
mile away." He, like others with intimate 
knowledge of the trade, agreed to speak only 
with the promise of anonymity. 

Unable to get through the barriers or un
willing to risk jail for the lower profits from 
marijuana, some smugglers dropped out; oth
ers shifted to cocaine. "For a lot of guys, 
bringing in a load of marijuana was a form of 
high adventure," the Miami skipper said. 
"But it became very dangerous and guys 
said, 'This is ridiculous.' " 

MAUl WOWIE EMBARRASSES BUSH 

As recently as 1984, the biggest percentage 
of America's marijuana was from Colombia. 
Now Mexico is the main foreign supplier and 
the most sought-after marijuana is grown in 
California, Oregon and Hawaii. 

The war against domestically grown mari
juana accelerated in early 1990, after Presi
dent Bush was embarrassed at a conference 
on drugs in Colombia at which Alan Garcia, 
then president of Peru, suggested that Wash
ington could hardly expect Latin America to 
stop growing the raw material for cocaine 
when marijuana farmers flourished in the 
United States. 

Government spray planes wiped out 85 to 90 
percent of Hawaii's marijuana, administra
tion officials say. Millions of other mari
juana plants were destroyed in national 
parks and on other public lands that farmers 
had begun cultivating to avoid the Govern
ment seizing private property used for illegal 
crops. Scores of greenhouses, each contain
ing hundreds of plants, were raided and Fed
eral agents began tracking marijuana farm
ers through the records of companies that 
sell nursery supplies. 

"You can't wink at marijuana," said Rob
ert C. Bonner, the chief of the Drug Enforce
ment Administration. "It is not a benign 
drug. It affects productivity and general 
alertness. It has a corruptive influence on 
law enforcement and public officials. And if 
we want other countries to control cocaine 
production, we have to lead by example." 

Federal spending to fight marijuana at 
home nearly doubled in the 1991 fiscal year, 
to $35 million, and the administration re
quested $87 million for 1992. 

After the air raids in Hawaii, the retail 
price of marijuana there leaped from $2,000 a 
pound to $6,000, which is $375 an ounce, or $16 
more than an ounce of gold. 

Prices fluctuate around the country, but in 
the Northeast these days it is not unusual to 
pay $280 an ounce. Most sales, the dealers 
say, are of quarter-ounce packets. Street 
hustlers still offer plastic sandwich bags of 
what looks like marijuana for $10. But quite 
often, experienced smokers say, the hustlers 
are pedaling diluted marijuana or a jumble 
of nonintoxicating herbs. 

As a hedge against being ripped off, many 
buyers get friends to refer them to reputable 
dealers. One New York dealer wears a beeper 
and promises delivery in midtown within 
half an hour of receiving a telephone order. 
Another works out of his tasteful apartment 
on the Upper West Side of Manhattan, offer
ing three grades of marijuana for as much as 
$800 an ounce. 

Cocaine is currently selling in New York 
for $800 to $1,200 an ounce. The same amount 
of heroin is fetching more than $5,000. 

The Upper West Side dealer's customers 
are lawyers, doctors, stockbrokers and other 
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well-paid professionals. To them, price is of 
little consequence. But it does matter to 
many people. 

"If it goes up anymore, I'm going to stop 
smoking," said an art major at one North
eastern college. 

Some marijuana users have turned to 
growing their own. One professional, for ex
ample, has a small garden in a closet of his 
home on Staten Island. Hundreds if not thou
sands of other New Yorkers are growing a 
few marijuana plants on windowsills. 

But the best quality comes from plants 
that require more attention than most peo
ple want to give. So a legion of outlaw horti
culturists are developing throughout the 
country. One of them, a young man who lives 
in Maryland, told of setting up nurseries in 
the recreation room and basements of three 
houses not far from Washington, and of tend
ing marijuana bushes on small plots of Gov
ernment land in the capital. 

"D.C. is an excellent growing environment 
for marijuana," he said. "With all that con
crete, it retains about five degrees more heat 
than the outlying areas and you get approxi
mately one to two weeks more growing 
time." 

COMPETITION AND SEMA TECH 

HON. JJ. PICKLE 
OF TEXAS 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. PICKLE. Mr. Speaker, in the matter of 
high-tech industries, the Federal Government 
ought to adopt a policy to encourage the for
mation of consortia and joint ventures, both 
within industry and between industry and Gov
ernment. Never has there been a more crucial 
time for Government to show appropriate SUJr 
port for business-Government efforts in the 
high-tech field. 

I call Members' attention to an editorial pub
lished by the Washington Post yesterday on 
Sematech, a Government-business consortium 
of semiconductor and computer companies in 
Austin, TX, whose aim is to revive the semi
conductor manufacturing equipment industry. 
The editorial goes to the heart of why we need 
Sematech, and points out some of the 
achievements of Sematech. 

The editorial, which I commend to all Mem
bers, also emphasizes that we must continue 
Sematech and encourage initiatives like it. 
Sematech is indeed a new model of Govern
ment and business cooperation and the Fed
eral Government ought to build on the suc
cesses we have already realized because of 
Sematech. I submit yesterday's editorial for 
the RECORD. 

COMPETITION AND SEMATECH 

Until a decade ago, the United States 
dominated the market for the highly sophis
ticated machines that manufacture semi
conductors. In 1980 American comp-anies 
held 75 percent of the worldwide market, and 
all10 of the world's largest producers were in 
this country. But by 1990, American compa
nies held only 45 percent of the market, Jap
anese companies held 44 percent, and four of 
the five largest producers were Japanese. 
The figures come from a study by the U.S. 
International Trade Commission-a portrait 
of declining American competitiveness in a 
key industry. · 
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The industry itself is not large. Its world 

sales run about $9 billion a year. But it's the 
base of a tremendous food chain. It supplies 
the production equipment for the semi
conductor manufacturers, whose sales in this 
country alone are $25 billion a year. They in 
turn supply the American electronics indus
try with sales of $226 billion a year. 

A vigorous experiment is now underway to 
rescue the American industry, and it's begin
ning to show results. The American equip
ment firms tend to be small and have trouble 
financing research. Sematech, a consortium 
of 14 U.S. companies that make semiconduc
tors, is a collaboration in high-powered R&D. 
Its purpose is to ensure that this country's 
microchip industry does not become depend
ent on slightly obsolescent production equip
ment from foreign firms whose preferred cus
tomers might be elsewhere. The idea is to 
keep a crucial industry alive, not with the 
usual subsidies or protection from imports, 
but through engineering skill and manufac
turing quality. 

Sematech violates some of the hands-off 
rules of free-market ideology. Half its budg
et, about $200 million a year, is put up by the 
companies, but the other half comes from 
the Defense Department. The consortium 
represents one kind of industrial policy. It 
means intervention in the market by public 
investment. But it's making the market 
worldwide more competitive. The machines 
it develops are for sale to anybody anywhere 
in the world who wants to buy. 

It's still much too early for a judgment on 
Sematech, but there are encouraging signs
such as the highly advanced semiconductor 
plant that Motorola opened last spring in 
Austin, Tex., with mostly American produc
tion equipment. If its successes continue, 
Sematech will establish a new model for in
dustrial organization in high technology. It 
doesn't try to shut off the flow of technology 
to the rest of the world or to close American 
markets to anybody. But with a modest 
amount of federal money, it is beginning to 
make a large change in the ways firms in 
this esoteric business work with, and for, 
each other. 

GLORIA ESTEF AN RECEIVES VIC
TORY AWARD IN WASHINGTON, 
DC 

HON. ILEANA ROS.LEHTINEN 
OF FLORIDA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Ms. ROS-LEHTINEN. Mr. Speaker, Gloria 

Estefan, a constituent of my congressional dis
trict, will be presented with the Victory Award 
at the 6th annual celebration on Monday, No
vember 18, 1991 , at the John F. Kennedy 
Center for the Performing Arts in Washington, 
DC. The Victory Award was established by the 
National Rehabilitation Hospital in 1986. It 
honors individuals from across the Nation who 
exemplify unusual strength and courage in the 
face of adversity. 

Gloria Estefan has managed to overcome 
not only great obstacles in the musical arena 
but also in her personal life. After a very seri
ous bus accident where she suffered a serious 
back injury, her determination in life helped 
her to succeed and completely recuperate 
from this tragic injury. She will soon be ending 
the "Into the Light Tour" which will have been 
viewed by more than 1 0 million people across 
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the world. This award truly demonstrates Glo
ria Estefan's great feats in life. 

It is indeed an honor for me to recognize 
such an outstanding member of our commu
nity who is determined to strive for excellence 
in eveything she sets her mind to accomplish 
for the betterment of her life as well as her 
community. I cannot think of anyone who de
serves to be a Victory Award honoree more 
than Gloria Estefan. 

She was born in Cuba and raised in the 
Miami area. After having graduated from the 
University of Miami, she went on to join Emilio 
Estefan's "Miami Latin Boys," and thus in 
1975 "The Miami Sound Machine" was born. 
Gloria Estefan is the interpreter of the work of 
Emilio Estefan, the director, producer, and co
ordinator of "The Miami Sound Machine." Glo
ria Estefan helped bring the musical group to 
its all time height of success. 

Gloria Estefan has catapulted to stardom by 
joining two worlds through her talents of music 
and writing. She has combined American pop 
music with her Latin rhythm to create a music 
all her own, Miami style. Gloria Estefan and 
Emilio Estefan have promoted their Latin roots 
through music and have broken barriers 
across five continents. 

Her talents extend beyond musician and 
writer. Generosity and commitment to commu
nity work have made her the perfect role 
model as a Cuban-American for young adults 
not only in Miami but for Americans across the 
country. She has served and been personally 
involved in many worthwhile causes to help 
disadvantaged adults and children. 

Upon nomination to the Victory Awards, 
Gloria Estefan would like to say, "It is truly a 
great honor to receive this Victory Award. I am 
very proud to be recognized as a Victory 
Award recipient. Thank you." 

PEACE CONFERENCE PUZZLE 

HON. PHIUP M. CRANE 
OF ll..LINOIS 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. CRANE. Mr. Speaker, I regret that I am 
not very confident that there will be a success
ful conclusion of the Middle East peace con
ference currently underway in Madrid. So long 
as the conference remains focused on the 
Arab-Israeli dispute over the occupied terri
tories, and fails to address the equally impor
tant issues such as resolving the struggle for 
Arab dominance, reducing weapons prolifera
tion, and the cessation of terrorist activities, I 
fail to see how there can be a conciliation with 
Israel. Until Israel can be assured that the 
promise for real peace does indeed exist, she 
would be foolish to give up her only true bar
gaining chip. 

The following article, which appeared in the 
Wall Street Journal on October 25, highlights 
many of the real problems which must be ad
dressed if the peace conference is to be suc
cessful. I commend it to my colleagues' atten
tion: 

PEACE CONFERENCE PuZZLE 

If you've been reading-or trying to read
all the coverage these many weeks about the 
Middle East peace conference now scheduled 
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for next week in Madrid, and thinking that 
in the wake of the Iraq war it somehow 
doesn't all quite add up, here 's why: 

Geroge Bush and James Baker have untied 
U.S. Mideast policy from its traditional 
mooring-Israel and democracy-and set it 
adrift in neutral waters between Israel and 
that mythical land, the unified Arab world. 
It's a strange voyage. 

Many of us had thought that one of the pri
mary fruits of the Iraq war would be a reori
entation of the Gulf and other Arab states 
toward the political system that exists in 
most of the world-that is, away from dicta
torships and absolute monarchies and toward 
a greater degree of popular self-determina
tion. But no. 

To soothe Arab sensitivities George Bush 
decided to spare Saddam Hussein and his dic
tatorship. Turkey's Turgut Ozal is the first 
victim of this mistake. When Mr. Bush with
drew, Mr. Ozal was left out on a limb with 
the Kurdish issue festering on his border. 
Saddam Hussein has been arming the Kurds 
to fight for independence from Turkey. Last 
week Turkish voters took out their frustra
tions for this mess on Mr. Ozal, who remains 
in power but with a greatly reduced base of 
support. 

American submissiveness to Arab sen
sitivities also has scotched U.S. Gulf secu
rity plans. According to the Washington 
Post, the U.S. is withdrawing the weapons 
stockpile that it had hoped would be part of 
a postwar security umbrella for the region. 
The Arab regimes prefer to build up their 
own armies. 

The least attractive shift in U.S. policy 
has been symbolized by the repeated trips 
James Baker has made to pay court to Syr
ia's murderous dictator, Hafez Assad, one of 
next week's Madrid "peace" participants. 
The State Department apparatus that two 
years ago sanitized Saddam's crimes is now 
polishing Assad's image. The U.S. winked at 
Syria's October 1990 invasion of Lebanon and 
insists that Lebanon is still independent, 
though even the Syrian defense minister 
talks about Syria and Lebanon as "one coun
try." 

The U.S. has been unruffled by Assad's $3.5 
billion postwar arms buildup (he reportedly 
spends 60% of his government budget on his 
army). The Syrian dictator has purchased 150 
North Korean Scud Cs, and up to 24 Chinese 
M-9s. Factories at Damascus and Horns 
churn out chemical weapons to go in missile 
warheads. State also avoids mention of Syr
ia's control of the $4 billion drug trade in the 
Bekaa Valley and Syrian unwillingness to 
cooperate with American drug-enforcement 
authorities. 

Meanwhile, with the region bristling with 
dictators, terrorist armies and chemical 
weapons, Mr. Baker says the biggest obsta
cles to peace in the Middle East are West 
Bank Jewish settlements. 

Mr. Assad, who's been around the Middle 
East even longer than Mr. Baker, knows that 
in reality the Israeli issue is mainly a play
ground for larger Arab power struggles. 

If Mr. Baker looks around the room at the 
Middle East conference in Madrid next week, 
he will see the representatives of Syria, 
which has been at virtual war with the PLO 
since 1982, culminating in bloody battles last 
summer between Syrian and Palestinian 
forces in South Lebanon; Jordan, whose 
army massacred 8,000 Palestinians in 1970, 
and whose king continues to deny self-deter
mination to the 70% of his population that is 
Palestinian; and Saudi Arabia, which dem
onstrates its concern for the Palestinians by 
expelling tens of thousands, and which has 

30385 
been trying to destabilize the regime of its 
Arab brother Jordan. 

The Madrid peace conference must contend 
with not only the usual pit of Arab rivalries, 
but also a postwar power struggle for domi
nance in the Arab world among Egypt, Saudi 
Arabia and Syria. By focusing postwar atten
tion on the Israeli dispute rather than eco
nomic development or democratization, the 
U.S. has ensured that Syria will emerge as 
the dominant Arab power. Egypt and Saudi 
Arabia are necessarily peripheral. 

Perhaps Mr. Assad sees some further ad
vantage for himself in conciliation with Is
rael, but more likely he wants to string the 
process along to keep the world coming to 
his doorstep. He's probably already spiked 
the peace process by refusing to take part in 
Phase III, the nuts and bolts cooperation 
talks on such things as water rights and 
arms control. To Israel, peace means co
operation between neighbors. Syria is invit
ing Israel to give up land without any prom
ise of real peace. 

Historians will have to figure out if Ameri
ca's bolstering of Syrian power was inten
tional or the result of Mideast inexperience. 
Thus far, it looks as if the central image of 
the peace process is Mr. Baker laboring 
among the procedural details, while the larg
er Arab power struggles play out over his 
head. 

THE DETERIORATING SITUATION 
IN HAITI 

HON. ~ORR O~S 
OF NEW YORK 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5,1991 

Mr. OWENS of New York. Mr. Speaker, 
both the September 30 military coup d'etat 
that deposed Haiti's first democratically elect
ed President, Jean-Bertrand Aristide, and the 
ensuing developments in that country, have 
riveted the attention of many of us. Since the 
coup, the new military-backed government of 
Joseph Nerette and Jean-Jacques Honorat 
has garnered the tacit or overt approval of the 
Haitian Parliament as well as representatives 
of the affluent business class, despite the de
nial or diplomatic recognition by all foreign 
governments and manifest opposition from the 
two-thirds of the population that voted over
whelmingly for Aristide in the December 16, 
1990 elections. Violent repression of such 
sentiments have resulted in hundreds of 
deaths, the flight of thousands more away 
from cities and towns, and the intimidation of 
radio and television stations. 

Now that the United States has joined the 
international community in adopting the full 
economic sanctions recommended by the Or
ganization of American States, with an eye to 
the reinstatement of President Aristide, pres
sure is growing on acting Haitian authorities to 
return the country to its constitutional paths. 

Because there are so many contradictions 
and complexities to the present situation, I 
recommend that my colleagues read the fol
lowing insightful article written by Catherine 
Ross, a research associate at the Council on 
Hemispheric Affairs, which first appeared as 
an October 30 research memorandum issued 
by that organization: 
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DETERIORATING HAITIAN SITUATION PUNC

TUATED BY WASHINGTON'S COMPLIANCE WITH 
ECONOMIC SANCTIONS 

The Bush administration announced on Oc
tober 29 a stoppage of all exports and im
ports to Haiti, excepting only the delivery of 
basic foodstuffs. At the same time, Haiti's 
new military-backed government, already 
literally running out of gas from the effects 
of an international oil embargo called for in 
an Oct. 8 resolution of the Organization of 
American States, has invited a multi
national OAS delegation back into the coun
try to discuss the ending of economic sanc
tions and the normalization of political rela
tions. The invitation, extended to OAS Sec
retary General Joao Clemente Baena Soares 
by Haitian Senate president Dejean 
Belizaire, failed to make clear whether or 
not the interim government installed after 
the coup accepted the fact that the rein
statement of President Jean-Bertrand 
Aristide was a prerequisite for negotiations, 
or if was operating on the assumption that 
such talks could take place without the in
evitab111ty of Aristide's return. The offer 
came after Luigi Einaudi, U.S. ambassador 
to the OAS, announced imminent U.S. plans 
for more severe economic sanctions. 

OTTAWA TO TAKE SIMILAR ACTION 

Observers of developments in Haiti in Ot
tawa indicate that the Canadian government 
intends to follow Washington's example in 
implementing the trade embargo. Such 
measures, anticipated in the next few days, 
will cut off aid from the acting Haitian mili
tary and political authorities, but will con
tinue providing assistance to non-govern
mental organizations. 

OAS delegation leader Augusto Ramirez 
Ocampo, former Colombian Minister of For
eign Affairs, could take a representative 
group of inter-American leaders to Haiti as 
early as Monday, November 4. The new gov
ernment's willingness to negotiate with the 
OAS comes in the midst of a rapidly deterio
rating internal situation, as military au
thorities try to shut down all independent 
sources of public information, and rank-and
file soldiers continue wanton killing sprees, 
now aimed at educated youth and members 
of religious bodies. 

VIOLENCE CONTINUES UNABATED 

" Although conditions in Haiti are no longer 
front-page news, up to a few days ago, re
turned eye-witnesses reported continued 
nightly military-sponsored shootings both in 
Port-au-Prince and the countryside, as well 
as kidnappings and lootings. Particularly 
virulent attacks are being carried out 
against members of youth groups, grass
roots organizations, and religious commu
nities. Bishop Willy Romulus of Jeremie is 
reportedly under house arrest, and an Amer
ican missionary said he decided to leave 
after hearing rumors that armed soldiers in
tended to kidnap him. In many places, local 
populations are fleeing into the mountains, 
hoping to escape the wrath of undisciplined 
soldiers, at the risk of exposure and starva
tion in the midst of sparse vegetation. An es
timated 100,000 people have fled the capital 
city, either to the interior of the country or 
points abroad, an unprecedented migration 
even for this turbulent country. Roving pos
ses of soldiers are terrorizing and intimidat
ing radio stations and other sources of public 
information, riddling with bullets the equip
ment of such broadcasting fac111ties as Radio 
Haiti and Radio Lumiere, which dared to 
broadcast news of the m111tary's violent ac
tions, while other stations censor their own 
emissions to avoid offending touchy military 
nerves. 
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In response to warnings issued by Port-au

Prince-based diplomats, foreign nationals as 
well as many wealthy Haitians are flocking 
to the airport to pack commercial planes ar
riving there empty, and Missionary Aviation 
Fellowship, a U.S.-based Christian group, is 
sending in small planes to evacuate endan
gered religious figures. The U.S. Ambassador 
to Haiti, Alvin Adams, issued a statement 
recommending the repatriation of U.S. citi
zens, almost half of whom already had left 
the country. Only 25 percent of the American 
embassy staff remains in Port-au-Prince, the 
United Nations has taken all non-essential 
personnel to nearby Jamaica, and some 
Latin American countries have recalled all 
embassy staff to home soil. 

AMBASSADOR'S STATEMENT DECRIES HUMAN 
RIGHTS ABUSES 

The violence has prompted a statement by 
Ambassador Adams-who has played a key
role as well as displayed considerable per
sonal courage-condemning all human rights 
violations including killings, lootings, ille
gal searches, intimidation and· coercion of 
the media, and calling on the de facto au
thorities to respect both human rights and 
the Haitian constitution. But by urging 
those in power to "ensure the safety and 
well-being of all residents in the country" 
without at the same time reiterating the 
previous U.S. proviso that President Jean
Bertrand Aristide must resume power, his 
words may be misconstrued as implying the 
possibility that Washington might eventu
ally recognize the authorities now in charge. 
Adams' latest statement was a far cry both 
from his admirable series of declarations 
made shortly after the coup, and from one 
sent to the Haitian Parliament by a deputy 
from Jeremie who had fled to Ottawa, that 
emphasized the absolute illegitimacy of the 
military junta, declaring that any and all de
cisions made in collaboration with it are 
equally illegal, as well as calling for all dep
uties to boycott parliamentary meetings 
until Aristide returns to power. 

Washington's hesitancy regarding the im
plementation of the trade embargo called for 
over two weeks ago by the OAS, as well as 
its earlier unfounded reservations about Fa
ther Aristide's supposedly blemished human 
rights record, are reasons enough for alarm 
regarding the future of democratic continu
ity in the island nation. The Bush adminis
tration's seeming retreat from its strong ini
tial pro-Aristide stance, when it announced 
its intention to put into effect a full trade 
embargo, was not lost either on the general 
Haitian population or on the nation's busi
ness leaders and military commanders. Just 
the threat of a cessation of imports and ex
ports from Haiti's largest trading partner 
had brought about a reversal on the part of 
the Haitian Alliance of Industrialists, which 
at first had expressed relief at Aristide's 
ouster. But after the U.S. declared it would 
impose a trade embargo, the business group 
quickly reversed itself and issued a call for 
his return. 

The White House's failure to act promptly 
on implementing the embargo, along with 
veiled allegations of human rights abuses 
under Aristide were immediately picked up 
by broadcast hourly to crowds on the streets. 
Washington's words helped to bolster the le
gitimacy of the military-installed govern
ment and to heighten the dismay of the ma
jority of Haitians who support Aristide 
unflaggingly and who now have almost no 
sources of reliable information. If the intro
duction of a regional peace force is to be 
avoided, then an effective economic quar
antine must be put into effect immediately. 
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Up to several days ago when it implemented 
its embargo, the Bush administration had 
given no indication that it was prepared to 
do that expeditiously. The invitation issued 
by Belizaire to the OAS for renewed talks 
may be just an indication that the oil embar
go alone was seriously hurting the Haitian 
economy, but rapid progress towards an ap
parent readiness to negotiate on the part of 
the acting Haitian government immediately 
after news broke that Washington's sanc
tions would become more severe, graphically 
indicates the influential weight the U.S. car
ries. 

Although no international diplomatic rep
resentatives attended the inauguration of 
the Joseph Nerette-the ailing former Su
preme Court Justice chosen to be interim 
president by Parliament at the behest of 
gun-waving soldiers, and who has seldom 
been seen since-Marc Bazin, the U.S. State 
Department's chosen candidate in last De
cember's presidential election, when Aristide 
was swept to victory with two thirds of the 
vote, was in attendance. If Bazin attains a 
position of influence in the present govern
ment, one can expect that the Bush adminis
tration will consider finding a way to justify 
support for the process that swept away Hai
ti's first democratically-elected administra
tion. As for Bazin, by his presence at the 
swearing-in ceremony, he has permanently 
discredited himself as deserving to have ale
gitimate place in Haiti's political future and 
is now being seen by many Haitians as just 
another political opportunist and false 
prophet who irreversibly has tarnished his 
democratic credentials. 

Washington will have to have firmer 
grounds for its unjustified concerns about 
Aristide's human rights' record than the 
rumor circulating now on the subject, which 
began to make their rounds shortly after the 
coup, but not before it. Haitian military rep
resentatives and anxious members of the af
fluent business class have alledged that the 
firebrand priest commonly incited his fol
lowers to mob violence in order to intimi
date his political opponents, drawing atten
tion to a speech in which Aristide lauded the 
practice of "necklacing"-placing a gasoline
soaked tire around a victim's neck and then 
lighting it. Much more telling, however, are 
the conditions under which this speech, cap
tured on a murky cassette tape and then 
copied and eagerly handed out by soldiers to 
the international press corps, was delivered. 
The remarks in question were made by Presi
dent Aristide two days after he returned 
from a visit to the U.S. Apprised at the air
port of a military plot to kill him and over
throw his government, the president zig
zagged through dark back roads towards his 
residence at the national palace, protected 
by crowds of supporters who enveloped his 
motorcade. Two days later, he gave his con
troversial speech, warning that even though 
the military authorities and police were 
against him, the people had their own power. 

A human rights analysis carried out by the 
Washington Office on Haiti also helps to dis
pel the charges made against Aristide. Dur
ing his presidency, the total number of 
human rights abuses declined sharply, with 
24 violations per month under Aristide com
pared to 59 under the predecessor Trouillot 
government and 73 under Gen. Avril, who 
served before it. Furthermore, under the pre
vious two interim leaders, 18 percent of all 
human rights violations were attributed to 
civilians, a figure which fell to 8 percent 
under Aristide, while the majority of all 
abuses were known to be committed by the 
armed forces. In exile, Father Aristide has 
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come out with a strong statement decrying 
the use of any kind of violence. 

Clearly, the Bush administration, which 
never particularly liked Aristide, would not 
risk the embarrassment of forthrightly com
ing out in support of a military regime that 
had deposed a democratically-elected presi
dent from office, killed hundreds of civilians 
in senseless violence, and now tolerates no 
expression of dissent. But it is by no means 
certain that it would not look for some way 
to accuse the ousted government of constitu
tional circumventions and human rights 
abuses in order to eventually and quietly 
grant recognition to the new authorities 
somewhere down the road, particularly if 
Bazin assumes a position of prominence in 
the government. 

DISGRUNTLEMENT UNDER ARISTIDE 

The military is hardly the only powerful 
interest group in Haiti which wanted to see 
the last of Aristide. Although new on the po
litical ballot, Father Aristide has long been 
a nationally-known figure whose radical 
ideas and advocacy for the poor have made 
him the target of at least thirteen assassina
tion attempts. The military complained that 
Aristide was acting dictatorially in creating 
a specially-trained presidential guard which 
he explained was to uphold democratic val
ues, but which the armed forces saw as being 
reminiscent of the vigilante group Tonton 
Macoutes of the Duvalier regime, under 
which the regular defense force grievously 
suffered. The military also was resisting at 
all costs Aristide's attempt to reform its in
stitutional structure, which would most 
likely have resulted in the curtailing of 
rampant drug-trafficking and smuggling ac
tivities that earn most senior officers 
healthy supplements to their salaries. Busi
nessmen also had reason to be happy to see 
Aristide overthrown, as they feared his en
couragement of factory assembly workers to 
demand wage increases, in addition to his 
sweeping populist rhetoric which frequently 
accused Haitians with accumulated capital 
of keeping the lower classes under poverty's 
crushing weight. 

Bureaucrats had an axe to grind as well, 
because at the suggestion of the IMF, 
Aristide had streamlined the bloated public 
sector, whose combined salaries accounted 
for 90 percent of the national budget by the 
time that Aristide had arrived in office, by 
dismissing 8,000 of its 45,000 employees. Since 
the OAS call for economic sanctions follow
ing the coup, a total of $511 million in for
eign government and lending agency assist
ance to Haiti has been suspended. 

Aristide's neglect in not courting support 
from new as well as the traditional 
nonDuvalierist political parties, including 
the one which placed him on its ballot late 
in the election campaign, and his failure to 
offer them some cabinet seats and ambassa
dorial appointments. may have been a tac
tical error which would later result in a 
dearth of political allies when he would need 
them. But accusations leveled by legislators, 
as well as by army commanders, of Aristide 's 
flouting the constitution, are entirely un
founded. Article 295 of the Haitian constitu
tion decrees that the president has the au
thority to "carry out any reforms deemed 
necessary in the Government Administration 
in general and in the Judiciary." The legisla
ture approved the same article once again 
after Aristide took office, allowing him the 
freedom to go about trying to create a func
tioning democracy. 

Based on the agreement reached in 
Santiago in June of this year, which modi
fied the OAS' traditional adherence to the 
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principle of no-intervention, that body had 
an unprecedented opportunity to enhance its 
new-found image as an effective organization 
gained from recent election-monitoring ac
tivities, by acting on the suggestion of Ar
gentine Ambassador Guido di Tella to send a 
multinational peacekeeping force to Haiti. 
Introduction of the force should be a matter 
of last resort after peaceful sanctions have 
failed, and would consist exclusively of Latin 
American units acting as a defensive mili
tary presence in the manner of a U.N. peace
keeping force. Its mission would be to dem
onstrate the principle that any extra-con
stitutional overthrow of a democratic gov
ernment will be met with an immediate and 
concerted effort by the international com
munity to restore democracy, if need be by 
force. As most nations in the hemisphere are 
presently governed by democratic, rather 
than military governments, now is a crucial 
time for them to take out some insurance 
against the possibility that the same fate 
that toppled Aristide could befall them as 
well. This is particularly important because 
any worsening in the condition of their al
ready fragile economies could provide their 
own military institutions with the justifica
tion to stage a coup. 

The military-dominated recent history of 
Latin America ensures the existence of a 
strong anti-democratic tradition in addition 
to individual military leaders who remain 
uncharmed by the prospect of the personal 
loss of privilege and access to sources of il
licit income. Given the right conditions, 
they could be willing to play for high stakes 
to again achieve power, cloaking it in patri
otic rhetoric. In Argentina, a series of coup 
attempts were launched against the Menem 
government last year. In 1989, newly-elected 
Ecuadorian president Rodrigo Borja suffered 
a harrowing showdown with his military
backed predecessor, Leon Febres Cordero, 
after Febres Cordero issued what amounted 
to a dare against Borja through the press, re
garding the merit of his own criminal inves
tigation. During the 1989 presidential elec
tions in Brazil, there was some speculation 
that military sentiment against the populist 
candidate, Lula, was strong enough to incite 
a takeover had he defeated Collor de Mello 
at the polls. 

Nascent civilian governments who see 
themselves as having to walk a delicate line 
so as not to arouse the ire of the men with 
the guns, should be prepared to act collec
tively when one of their number is chal
lenged by their military. The time has come 
for the principle of self-determination-the 
inviolable right of a country's electorate to 
choose its own leaders through the demo
cratic process-to supersede that of non
intervention, a doctrine which has served 
largely to protect military regimes that 
have overthrown constitutional govern
ments, or to wag an ineffectual finger at fre
quent U.S. interventions in the region. 

Charges of constitutional abuse, against 
Aristide, while unfounded, legally-speaking 
do invite discussion. Unfortunately for Haiti, 
its governmental institutions and infrastruc
ture do not allow for a smooth and ordered 
transition to democracy. Before judging him, 
those who blame Aristide for acting uncon
stitutionally should take into account not 
only the fact that he has been demonstrably 
much fairer to his opponents than any of his 
predecessors, but also that there is in fact no 
well-oiled democratic system, or a reliable 
security force under his control. 

Aristide 's personal shortcomings are far 
transcended by the shortcomings of the envi
ronment in which he has had to operate, and 
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the cast o' self-serving politicians and 
greedy entrepreneurs with which he has to 
deal. Aristide's problem has been that he 
alienated the defenders of the system before 
he was able to dismantle the anti-democratic 
infrastructure already in place and replace it 
with one open to the average Haitian. 

(Catherine Ross is a Research Associate at 
the Council on Hemispheric Affairs.) 

TRIDUTE TO GARY H. TATUM 

HON. VIC FAZIO 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. FAZIO. Mr. Speaker, I rise today to 
honor my constituent and friend, Gary H. 
Tatum, one of Vacaville, CA, most prominent 
and admired citizens, on the occasion of his 
retirement from the Vacaville Police Depart
ment as chief of police. 

Chief Tatum began his lengthy law enforce
ment career in 1958 as an officer for the city 
of Palo Alto. During his tenure with the Palo 
Alto Police Department, he directed the pro
tection efforts for the many dignitaries visiting 
both Palo Alto and the Stanford University. 
Some of the visiting dignitaries included 
former President Gerald Ford, the Prince of 
Laos, and numerous Presidential candidates. 
Chief Tatum led the enforcement unit that was 
responsible for the closure in 1976 of all the 
massage parlors that plagued the city of Palo 
Alto. His unit's work resulted in successful 
prosecutions and the failure of any such es
tablishment to open again in the city. 

In 1977, Chief Tatum was selected as 
Vacaville's Chief of Police. He has been char
acterized as an innovator and a strong practi
tioner of the accelerated approach to the im
plementation of law enforcement services dur
ing his leadership in the Vacaville Police De
partment. Chief Tatum has been the recipient 
of a number of awards for his work in the 
youth, domestic violence, and crime preven
tion area. He is respected by the people he 
serves and his colleagues. But most impor
tantly, the city of Vacaville experiences one of 
the lowest crime rates for cities its size 
throughout the State of California. 

A native of New York City, the Borough of 
Queens, Chief Tatum was graduated from the 
Bayport High School in Long Island. He then 
served more than 4 years in the U.S. Navy 
and attained the rank of first class petty offi
cer. Chief Tatum received his undergraduate 
degree in history with a minor in political 
science from the college of Notre Dame. He 
completed graduate course work in public ad
ministration from the University of Virginia and 
he is a graduate of the 101 st session of the 
Federal Bureau of Investigation. 

Chief Tatum's work in law enforcement has 
gone beyond his service to the Vacaville and 
Palo Alto Police Departments. His law en
forcement memberships and affiliations have 
been numerous and distinguished. He served 
as the vice chairperson on inmate population 
management, the president of the California 
Police Chiefs Association, and the president of 
the Police Chiefs Department of the League of 
California Cities. Chief Tatum is the founding 
member of both the community advisory com-
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mittee for the Vacaville Correctional Medical 
Facility and First Step-a local assistance pro
gram for at-risk youth. He continues to serve 
as member of both groups. Finally, it is impor
tant to note Chief Tatum's past services as 
president of both the Napa/Solano United Way 
and the Vacaville Rotary Club. 

I am honored to have the opportunity to rec
ognize Chief Tatum for his excellence in law 
enforcement. His work has made Vacaville 
and Solano County a better place to work and 
live. I join my colleagues today in wishing 
Tatum a happy and fulfilling retirement. 

RESOLUTION COMMENDING THE 
PRESIDENT FOR HIS MIDDLE 
EAST PEACE CONFERENCE AND 
CALLING FOR A COMPREHEN
SIVE, JUST, AND LASTING 
PEACE 

HON. MERVYN M. DYMALLY 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. DYMALLY. Mr. Speaker, the nineties 
heralded tremendous changes in world affairs. 
We have seen the Berlin Wall crumble from 
the weight of the general will of the German 
people. The end of the cold war. An arms re
duction. And more recently, everyone looked 
at the images on their screens of Palestinians, 
Arabs, and Israelis meeting to discuss the 
need for ending their state of war. 

As one of many Americans who have been 
concerned about war in the Middle East and 
the human toll and suffering that this conflict 
created for many families-Israeli, Palestinian, 
or Arab-I am happy to see all sides willing to 
sit down and iron out their differences. 

I am certain many of my colleagues in the 
House of Representatives will join me in send
ing a message of support to President Bush 
and Secretary Baker for organizing this peace 
conference. We would also commend all the 
conference participants, including the Palestin
ians, the Israelis, the Soviets, and the rest of 
the Arab states. We commend them for initiat
ing this historic process and urge them to ex
pend the greatest possible effort toward ac
complishing a just, lasting peaceful resolution 
to all the regional conflicts. 

H. CON. RES. 231 
Whereas the President in his March 6, 1991, 

address to the nation before a joint session 
of Congress set forth specific goals for peace 
in the Middle East region, including the cre
ation of shared security arrangements, a 
halt to proliferation of weapons of mass de
struction, a commitment to "do all that we 
can to close the gap between Israel and the 
Arab states-and between Israelis and Pal
estinians", and support for regional eco
nomic development; and 

Whereas the President declared that any 
solution must provide for security and rec
ognition for all states in the region, includ
ing Israel, and for legitimate political rights 
of the Palestinian people, thus fulfilling "the 
twin tests of fairness and security"; and 

Whereas on October 18, 1991, Secretary of 
State James A. Baker ill and Soviet Foreign 
Minister Boris Pankin issued invitations to a 
Middle East peace conference to begin in Ma
drid, Spain on October 30, 1991; and 
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Whereas this conference began on October 

30, 1991, and involved the first ever direct bi
lateral talks between Israel and her Arab 
neighbors; and 

Whereas the objective of this ongoing proc
ess is nothing less than a just, lasting and 
comprehensive settlement of the Arab-Is
raeli conflict, to be achieved through a two
track approach of continued direct negotia
tions between Israel and the Arab states and 
Israel and the Palestinians, based on U.N. 
Security Council Resolutions 242 and 338: 
Now, therefore, be it 

Resolved by the House of Representatives (the 
Senate concurring). That it is the sense of the 
Congress that-

(1) The President and Secretary of State 
should be commended for their efforts in 
bringing about this historic conference; 

(2) Congress urges all participants in this 
endeavor to expend the greatest possible ef
fort toward the success of this process and 
achievement of the ultimate objective, the 
peaceful resolution of all regional disputes 
including the Arab-Israeli conflict and the 
Palestinian issue; and 

(3) Congress affirms its unwavering support 
of the peace process and its determination to 
ensure that the negotiations begun in Ma
drid will lead to a just, lasting and com
prehensive peace in the Middle East. 

HENRIETTE HARRIS: LONGTIME 
BRICKELL RESIDENT RECALLS 
MIAMI'S HISTORY 

HON. ILEANA ROS.LEHTINEN 
OF FLORIDA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Ms. ROS-LEHTINEN. Mr. Speaker, it is my 

great pleasure to recognize Henriette Harris, a 
truly remarkable woman who has seen many 
changes in the 70 years she has lived on Mi
ami's historic Brickell Avenue. 

The Brickell Homeowners Association [BHA] 
newsletter, the BHA News, recently featured 
Mrs. Harris for becoming the first associate 
member of the BHA, which until recently ac
cepted only members of condominium asso
ciations. The associate member class was es
tablished as a non-voting membership for sin
gle family homeowners in the area that are not 
a part of a condominium association. 

Mrs. Harris has lived on Brickell Avenue 
since 1921, which was long before the many 
condominiums which now dominate the east 
side of Brickell Avenue were built. When she 
was 10, her family came from Orlando to live 
on Brickell Avenue when her father founded 
Miami National Bank. After 4 years at 1 038 
Brickell Avenue, the present site of the Domin
ican Republic Consulate, her family moved 
into a home on the west side of Brickell Ave
nue where she has lived ever since. 

Until the late 1960's, Mrs. Harris recalls the 
sprawling estates which occupied the deep 
lots that now contain the many large con
dominium buildings. This area on the east, 
bay side of Brickell Avenue was known as 
"Millionaire's Row." It was closely knit, very 
social and a lot of fun, like a small town. 

While fondly remembering those days, Mrs. 
Harris at the same time welcomes the many 
changes on Brickell Avenue. It has never oc
curred to her that she would want to live any
where other than Brickell Avenue. 
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Mrs. Harris has always been active in the 

community, and joined the BHA because she 
"likes to be part of all that's going on, espe
cially on Brickell Avenue". She firmly believes 
that solutions can be found to Miami's prob
lems, and that "we need to wind our way 
through life and not run away from" our dif
ficulties. 

I would like to take this opportunity to thank 
Mrs. Harris and the other members of the 
BHA for their hard work to keep Miami a 
beautiful place to live. Specifically I would like 
to mention the members of the BHA Board of 
Directors who include: President T. Sinclair 
Jacobs, Vice President Marcus A. Kyle, Treas
urer Salvador Bonilla-Mathe, Secretary Veena 
Panjabi, Chairperson Herbert Bailey, Director 
Samuel Barr, Director Edgardo Defortuna, Di
rector Garth Green, Jr., Director Peter lsaia, 
Director Roger Kahn, Director Troy Register, 
Director Neal Sonnett, Director Candido 
Viyella, and Director Calvin Zemsky. 

EVENTS IN HUNGARY 

HON. FRANK HORTON 
OF NEW YORK 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mr. HORTON. Mr. Speaker, on October 23, 

1991, a historic event took place here in 
Washington at the Embassy of the Republic of 
Hungary. Americans of Hungarian descent 
and their friends, together with the diplomats 
of the now free Hungary, celebrated the anni
versary day of the Hungarian Revolution of 
1956 for the first time. The symbol of that rev
olution; the Hungarian tricolor of red, white, 
and green with a hole in the middle-where 
the red star had been cut out by the Hungar
ian Freedom Fighters-was proudly displayed 
in the Embassy. The newly arrived Ambas
sador of Hungary, His Excellency Pal Tar 
praised the ideals and remembered the vic
tims of the Hungarian Revolution. Ambassador 
Tar, himself a participant in the events 35 
years ago, delivered an emotionally charged 
speech filled with references to his personal 
experiences. 

As the chairman of the Committee to Com
memorate the 1956 Hungarian Revolution 
since 1966, I am moved by the fact that God 
gave us the unique experience to witness this 
victory of freedom. This is a victory not only 
for Hungarians but for East-Central Europe 
and the Soviet Union. 

I would like to enclose Ambassador Tar's 
remarks in the RECORD with the intent to share 
his solemn, humble, and yet proud and victori
ous words with colleagues. The significance of 
the speech and of the place where it was de
livered is evident. 
REMARKS OF HIS ExCELLENCY PAL TAR, AM

BASSADOR OF THE REPUBLIC OF HUNGARY TO 
THE UNITED STATES 

Ladies and Gentlemen, Dear Friends, thir
ty-five years ago today on October 23, the 
Hungarian youth initiated the demonstra
tion which, in a few hours, grew into a revo
lution by the entire Hungarian nation. 

Before the eyes of a surprised world, a 
small nation by the Danube stood up to 
break the bonds of dictatorship. 

The finest of the nation risked their lives 
in order to attain freedom, independence, 
and democracy for their country. 
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And in late October, early November we 

nearly believed the miracle: the courage of a 
small nation managed to force the army of a 
superpower, the representatives of a totali
tarian ideology and dictatorship, into re
treat. 

During those wonderful days, ideas were 
blossoming that have kept us alive, and have 
encouraged us, and that have finally allowed 
today's democratic processes to take place. 

And these few days showed the world that 
the communist regime was not a workers' 
paradise as promised, but a bloody and mur
derous dictatorship. 

Alas, short-lived was our amazement; 
short-lived the wonder. 

Then came November 4, and the crushing 
of the revolution began. Flows of refugees 
set off towards the West. 

We realized, because we had to, that Hun
gary had no place in the game of super
powers. 

For some time we thought that all the sac
rifices, the many martyrs, were in vain. The 
country did not regain its independence, the 
nation did not regain its freedom. In vain did 
the dead lie on our streets, shrouded by the 
tricolor of the Hungarian flag. 

Let us remember them. Allow me, once, 
here and now in Washington, to remember 
those who were closest to me! I recall my 
classmate Otto Gal; you were shot down by a 
AVO bullet in front of the Parliament build
ing. I recall Denes Kocsis; you were killed in 
Dunaujvaros, so-called Sztalinvaros at that 
time, among Hungarian workers. And I re
call you, unknown red cross volunteer; you 
were murdered by the fire of a Soviet tank in 
Lonyai utca. In my own arms I carried your 
body upstairs to your deathbed. 

Let us, dear friends, remember all those 
who gave their lives so that we now may be 
free. 

For this let us all pay homage in silence 
for a few seconds. 

But the sacrifice was not in vain. We knew 
it already then that communism received 
such a powerful blow from the Hungarian 
people that it would not be able ever to re
cover again. That is why tens of thousands of 
Hungarians in the free world worked without 
fatigue for thirty five years for the attain
ment of freedom in Hungary. 

But then again the miracle did happen. 
Hungary is once again free, independent and 
democratic. The ideals of the 1956 Revolution 
have won over dictatorship. The last Soviet 
troops left the country on June 19. The na
tion can now breathe freely. 

We know, of course, that the road ahead of 
us will be difficult. We cannot change from 
one day to the other, the legacy of the past, 
the foreign debt, the malfunctioning econ
omy, the underdeveloped infrastructure, the 
lack of housing, the badly equipped, out
dated hospitals, the overburdened telephone 
lines, and I could go on and on. 

All this was, of course, not much different 
in 1956 either. But who ever thought of prob
lems then? We were overwhelmed with joy 
over the freedom which we, though shabby 
and poor .• attained. 

I sincerely hope that the idea of 1956 shall 
help us in this respect too; they will help us 
demonstrate to the world what Hungarians 
are capable of. 

I would also like to include in the RECORD 
the statement by President George Bush conr 
memorating the 35th anniversary of the 1956 
Hungarian Revolution. The message was read 
on November 3, 1991, by my friend, Mr. Istvan 
Gereben, at a wreath laying ceremony at the 
memorial honoring fallen victims of the Hun-
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garian Revolution in the park of the Alba 
Regia Memorial Chapel of Berkeley Springs, 
wv. 

THE WHITE HOUSE, 
Washington, October 31, 1991. 

I am delighted to send warm greetings to 
the members of the Hungarian Freedom 
Fighters Federation and to all those who are 
observing the 35th Anniversary of the Hun
garian Revolution of 1956. 

On previous anniversaries of the 1956 Revo
lution, we commemorated the sacrifices of 
the Hungarian people in the hope that they 
might one day enjoy the blessings of freedom 
and independence. Today, however, we have 
the opportunity to celebrate the achieve
ment of that noble goal. It is an unusual gift 
to our generation to have lived to see this 
day, to be able to celebrate the victory of the 
ideals of 1956. 

While we celebrate the blossoming of free
dom throughout central and eastern Europe, 
we also recognize the challenges the Hungar
ian people face during this transformation. 
Establishing a market-oriented economy, as 
well as stable democratic rule that is based 
on the principles of political pluralism and 
tolerance, will require great courage, sac
rifice, and patience. The United States will 
continue to support our brave friends in 
Hungary as they proceed with the arduous 
task of rebuilding their country. Through 
the Hungarian-American Enterprise Fund, 
the Regional Environmental Center in Buda
pest, and a number of other initiatives, we 
will continue to offer help in areas ranging 
from trade and investment to environmental 
protection. In so doing, we will help our 
friends in Hungary to ensure that the hopes 
of 1956 are now realized. 

Barbara joins me in sending best wishes to 
all Hungarian Americans on this milestone. 
God bless you. 

GEORGE BUSH. 
Finally, I would like to add to the CONGRES

SIONAL RECORD a copy of the letter I and 19 
of my House colleagues recently sent to So
viet President Mikhail Gorbachev. The letter 
requested that President Gorbachev use the 
occasion of the 35th anniversary of the Hun
garian Revolution to denounce the actions of 
the Soviet Armed Forces in its suppression. I 
was pleased to see that the President followed 
our recommendation. The following is a copy 
of our letter to President Gorbachev and the 
text of a statement he released on October 
22, 1991, to the Foreign Broadcast Information 
Service in Budapest. 

HOUSE OF REPRESENTATIVES, 
Washington, DC, October 16, 1991. 

President MIKHAIL GoRBACHEV, 
The Kremlin, 
Moscow, U.S.S.R. 

DEAR PRESIDENT GoRBACHEV: We congratu
late your country on its successful resist
ance to the coup attempt by reactionary 
forces in August of 1991. In those difficult 
days, the people of the Soviet Union com
pleted a revolution against totalitarianism 
and the abuse of power which your reforms 
had initiated. 

The Supreme Soviet recently took the his
toric action of condemning the totalitarian 
methods of the past and declared illegal such 
actions as the crushing of the Prague re
forms of 1968. More recently, these actions 
were denounced by your government in a bi
lateral non-aggression pact entered into with 
Czechoslovakia. Today, we note that, twelve 
years prior to the crackdown in Prague, in 
October of 1956, Soviet tanks similarly put 
down a popular national revolution against 
totalitarian rule in Hungary. 
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As the thirty-fifth anniversary of this bru

tal action approaches, we write to request 
that you use this occasion to censure the ac
tions of the Soviet government and its mili
tary and state security forces in the suppres
sion of the Hungarian Revolution of 1956. By 
declaring these actions of the Soviet govern
ment and its agents in Hungary illegal and 
indefensible, you will honor the memory of 
those many thousands of men and women 
who helped to preserve the ideals of freedom, 
democracy, justice, and equality through the 
years of Communist domination of Eastern 
Europe. Moreover, you will further distance 
yourself and your government from those 
who were responsible for the brutal suppres
sion of a people involved in a just struggle 
for the achievement of these goals. 

We suggest that October 23, 1991, the 35th 
anniversary of the beginning of the Hungar
ian Revolution, represents an appropriate 
date for your government to denounce the 
Soviet actions in Hungary and demonstrate 
its commitment to freedom, democracy and 
human rights. We thank you for your consid
eration of this request and look forward to 
your response. 

Representatives Frank Horton, Steny H. 
Hoyer, Edward F. Feighan, Wayne 
Owens. Eliot Engel, Edolphus Towns, 
William Jefferson, Tom Lantos, Helen 
Delich Bentley, Christopher C. Cox, 
Mary Rose Oakar, Don Ritter, Dick 
Swett, Bill Green, Dante B. Fascell, 
Robert K. Dornan, James H. Scheuer, 
Constance A. Morella, William H. 
Zeliff, Jr .. Michael R. McNulty. 

GoRBACHEV CONDEMNS HUNGARIAN INVASION 
(LD2210191491 Budapest Kossuth Radio 

Network in Hungarian 1500 GMT 22 Oct 91) 
[Text) The Soviet head of state and his 

spokesman said that the Soviet leadership 
regards the Soviet intervention in Hungary 
in 1956 as contrary to international law. 
Zoltan Tamasi reports from Moscow: 

[Tamasi) It is absolutely clear and obvious 
that Gorbachev and the Soviet leadership re
gard the Soviet intervention in 1956 as a vio
lation of the international legal norms. This 
is what the Soviet head of state's spokesman 
told Radio Hungary. Grachev pointed out 
that no such Soviet steps can be repeated. 
This is a direct consequence of the new way 
of thinking that has gained ground in the 
Soviet Union since 1985. The spokesman did 
not give details as to since when it has been 
clear and obvious that Gorbachev condemns 
the deployment of the Soviet Army in Hun
gary in 1956, for no official document con
firms this as yet. When will it? According to 
Grachev, it is conceivable that a good oppor
tunity will be provided for this, too, by the 
signing of the Soviet-Hungarian treaty, ex
pected in the near future-in other words, 
when we agree on the future, then we can 
also clarify the past satisfactorily. 

HONORING TONY O'BRIEN 

HON. BllLWCHARDSON 
OF NEW MEXICO 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5,1991 
Mr. RICHARDSON. Mr. Speaker, at about 

this time last year, President Bush announced 
that our military presence in the Persian Gulf 
would be doubled, setting the stage for the 
midwinter conflict. In less than a year's time, 
the images of fear, loneliness and death have 
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been replaced in the minds of many by the im
ages of tickertape parades and yellow ribbons. 

New Mexico photographer Tony O'Brien re
turned to Santa Fe from Saudi Arabia and Ku
wait with images that recall the chilling emo
tions we all felt before they were swept away 
in the euphoria of victory. O'Brien's work is 
currently on exhibition at the College of Sante 
Fe, and the significance of the images he cap
tured was the subject of an article by Art Mar
ket in the Albuquerque Journal. 

I would like to call the attention of my col
leagues to this article and ask that they con
sider the importance of remembering the 
harsh realities of war. 

WAR PHOTOGRAPHS STRETCH BEYOND 
ARTISTIC DEVOTION 

(By David Bell) 
The American poet Carl Sandburg in 1921 

wrote this about the paintings of Santa Fean 
William Penhallow Henderson: ". . . the 
spirit of the inevitable sat upon him. That is, 
he had to do 'em." 

It was a deft summary of the sense of ne
cessity, even compulsion, that seems to run 
through many artists' work and lives. From 
Goya's painstaking catalog of the horrors of 
war, through Cezanne's repeated renderings 
of Mont St. Victoire, to the obsessive mul
tiple art of Andy Warhol, art has often ap
peared to be as much a master as a medium. 
It can drive its practitioners to long hours, 
far places, unrelenting visions. 

As overstated as such a theory might seem 
if applied to every case, it's not a bad start
ing point in the evaluation of art. Sandburg 
wasn't the only one to have suggested that a 
sense of emotional, philosophical or moral 
imperative-while not sufficient in itself to 
guarantee worthwhile art-is among the pre
requisites for it. 

Certainly you can see something of that 
sort at work in Tony O'Brien's "War in the 
Persian Gulf: One Photographer's View," an 
exhibition that opened last weekend at the 
Garson Communications Center of the Col
lege of Santa Fe. The 40 color images made 
in Saudi Arabia and Kuwait last winter 
would not in themselves be altogether re
markable were it not for the sense they com
municate of the photographer's need to 
make them, to be there in the first place. 

That sense of time, locale and mission is 
perhaps one of the components _ of photo
journalism that operate to distinguish it 
from photography as a merely artistic me
dium-not that any such distinction carries 
much weight in today's art media world. Nor 
is O'Brien's work unartistic on account of its 
currency. One falls back on the maxim that 
the particular in art becomes universal when 
it's good enough. 

And some of the photographs are. "Iraqi 
Prisoners,'' ''Thanksgiving Dinner, First 
Cavalry," "Belongings Dropped by Iraqi 
Prisoner," and others have the kind of inevi
tability, bordering on the commonplace, that 
at once sums up the subject and the artist's 
need to treat it. 

OFFICE OF NOISE ABATEMENT 
AND CONTROL ESTABLISHMENT 
ACT OF 1991 

HON. PATRICIA SCHROEDER 
OF COLORADO 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mrs. SCHROEDER. Mr. Speaker, I am 

pleased to join my colleague, Mr. DURBIN, in 

EXTENSIONS OF REMARKS 

introducing the Office of Noise Abatement and 
Control Establishment Act of 1991 to restore 
funding for an office of noise abatement and 
control within the Environmental Protection 
Agency. 

At a hearing of the Select Committee on 
Children, Youth, and Families this past July, 
experts testified that we are all at risk of seri
ous damage or loss of our hearing because of 
repeated exposure to loud sounds. Of the 28 
million people in the United States who suffer 
from hearing loss, more than one third of 
these impairments are at least partially attrib
utable to damage from exposure to noise. 

Although noise-induced hearing loss can 
occur immediately from powerful blasts of gun
shots or firecrackers, more often it develops 
gradually, caused by the accumulated impact 
of noise experience in our day-to-day activi
ties. We are painfully aware of noise that hurts 
and its sources-planes, trains, automobiles, 
rock concerts, and construction sites. Work 
environment noise already has evoked con
cern, and levels above 85 decibels [dB] re
quire protective measures. 

Any exposure to a sound level above 85 dB 
is a threat, and we are surrounded by lesser
known forms of hazardous noise in our leisure 
environments. Children's toys, lawn mowers, 
farm equipment, and school buses have been 
measured at dangerous levels. Even sym
phony orchestra music sound levels have led 
to hearing loss among classical musicians. 
Hearing witnesses identified personal stereos 
as a particular threat. According to studies, 
these devices can emit sound levels several 
times more dangerous than the 85 dB thresh
old. 

Testimony presented at the Select Commit
tee hearing by scientists, educators, and musi
cians convinced me that children and adults 
must be protected from unsafe noise. Prior to 
its virtual shutdown in 1982, the EPA office of 
noise abatement and control coordinated gov
ernment research and enforcement activities 
in noise control. Since the office's closing, reg
ulation of nonwork noise has been virtually 
nonexistent. 

As our environment has become increas
ingly noisy, the need for noise control has in
creased. The legislation I am cosponsoring re
news the EPA noise office efforts to protect 
people from serious threats to their hearing. 

Mr. Speaker, we should not wait for exces
sive noise to bring the sound of silence to our 
ears. Let us respond before this Nation goes 
deaf. 

The following is a fact sheet on noise-in
duced hearing loss issued at our hearing: 
TuRN IT DOWN: EFFECTS OF NOISE ON HEARING 

LOSS IN CHILDREN AND YOUTH 

LOUD NOISES SIGNAL DANGER 

Decibels (dB) 1 

140 decibels: Firecrackers, gunshot blast, 
jet engine. 

130 decibels: Rock concerts, jack hammer. 
120 decibels: Car stereos, band practice, 

headphones. 
110 decibels: Shouting in ear, dance club. 
100 decibels: Snowmobile, subway train, 

woodworking shop. 

1 Sound levels above 85 decibels (dB) are poten
tially hazardous. Decibel increases are logarithmic, 
so 90 dB is 10 times as loud as 80 dB, and 110 dB is 
20 times as loud as 90 dB. 
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90 decibels: City traffic, subway, lawn 

mower, motorcycle. 
80 decibels: Alarm clock, hair dryer, fac

tory. 
70 decibels: Restaurant, vacuum cleaner, 

sewing machine. 
60 decibels: Conversation, air conditioner. 
50 decibels: Average home, refrigerator. 
40 decibels: Principal's office. 
30 decibels: Quiet library, soft whisper. 

MILLIONS ARE HEARING IMPAIRED/NOISE 
RESPONSffiLE FOR LARGE PERCENTAGE 

Over 8% of the U.S. population have a 
hearing impairment, including 1.6% (1 mil
lion) under age 18 and 4.8% for those ages 18-
44. Of the 28 million cases of hearing loss in 
the U.S., over 1AI (10 million) are partially or 
fully attributable to noise-induced hearing 
loss (NIHL). (U.S. Public Health Service, 
1989; National Institutes of Health, 1990) 

According to the Annual Survey of Hearing 
Impaired Children and Youth, 50.1% of hear
ing impairments among students derived 
from unknown causes. The remaining pro
portion derived from known causes, includ
ing heredity (13.3%), meningitis (9.0%), infec
tion and fever (4.9%), and prematurity 
(4.7%). (Gallaudet University, 1990) 
CHILDREN AND TEENS FREQUENTLY EXPOSED TO 

HAZARDOUS NOISE LEVELS 

A survey of 1500 Ohio high school students 
found considerable exposure to potentially 
damaging levels of noise. Respondents re
ported use of personal stereos with head
phones (72 percent), stereos (96 percent), 
dances (71 percent), rock concerts (43 per
cent), tractor pulls (27 percent), and firearms 
(30 percent). (Lewis, 1989) 

According to a university-based study, the 
following toys emitted hazardous noise lev
els at close range: toy robots and cars (82-100 
dB), toy sirens and drills (74-102 dB), squeaky 
toys (78-108 dB), and firecrackers (126-156 
dB). Additional studies found that many toys 
held directly to the ear can emit up to 120 
dB, and that toy pistols can emit in excess of 
150 dB. (Axelsson and Jerson, 1985; Fay, 1989; 
Clark 1991) 

The average sound level measured at a New 
Kids on the Block concert was 98 dB (164 per
cent of the Occupational Safety and Health 
Administration allowable dose) and levels 
routinely rose above 100 dB. Earlier genera
tions of concert amplifiers were in the 20,000 
to 30,000 watt range; current large concert 
speakers are equipped with 100,000 to 500,000 
watt amplifiers. (Clark, 1991; Brookhouser, et 
al., 1991) 

A study of noise exposure among players of 
electronic arcade games found that normal 
noise settings ranged from 73 to 111 dB. 
(Plakke, 1983) 
LOUD NOISES CAUSE HEARING LOSS AND OTHER 

PROBLEMS FOR CHILDREN 

In a study of 94 diagnosed cases of NIHL in 
children and adolescents, the following 
causes were identified: fireworks or firearms 
(46 percent), live or amplified music (12 per
cent), power tools (8 percent), and rec
reational vehicles (4 percent). (Brookhouser, 
et al., 1991) 

In a Connecticut study of 20 adolescents 
and 7 adults attending a school dance with 
amplified music, all but two experienced at 
least a 5 dB temporary hearing loss and all 
but one reported tinnitus (ringing of the 
ears). Of those re-tested three days later, 
two-thirds demonstrated only partial recov
ery. (Danenberg, et al., 1987) 

A study examining children attending ele
mentary schools near a busy metropolitan 
airport found that children from these noisy 
schools had higher blood pressure, were more 
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likely to fail on a cognitive task, and were 
more likely to give up on an assigned task 
than were children from quiet schools. 
(Cohen, et al., 1980) 

A study of 538 teenage boys found that 
they were routinely exposed to hazardous 
sound levels during daily activities; 15 per
cent showed hearing loss in high frequencies. 
(Axelsson, et al., 1981) 

A Wisconsin study found that over half of 
children actively involved in farm work ex
perienced NIHL, twice the rate of their peers 
not involved in farm work. (Broste, et al., 
1989) 
PERSONAL STEREO USE POSES SPECIAL HAZARDS 

TO YOUNG PEOPLE 

At least 80 percent of children in middle 
class elementary school owned or used per
sonal stereos at least occasionally. Other 
surveys indicate a range from 37 percent of 
school children ages 11-18 in England to 81 
percent of children attending youth clubs in 
Hong Kong. One study revealed that personal 
stereo use among young people increased sig
nificantly with age-9 to 11 years (10 per
cent), 13 to 16 years (12 percent), and 18 to 25 
years (35 percent). (Clark, 1991; Fearn and 
Hanson, 1984)" 

A British study concluded that young peo
ple ages 15-23 who regularly use personal 
stereos and attend concerts suffered hearing 
loss at twice the rate of young people with
out such exposure. The study revealed dimin
ished sensitivity to sound and reduced abil
ity to discriminate between pitches. (West 
and Evans, 1990) 

A study of personal stereo use by teenagers 
asked participants to listen to music at an 
enjoyable level for one hour; the mean tem
porary hearing loss was 9 dB with a maxi
mum up to 35 dB. (Hellstrom and Axelsson, 
1988) 

Maximum output levels of 35 personal 
stereos were found to range from 115 to 126 
dB SPL (sound pressure level). When partici
pants listened to personal stereos at a com
fortable volume, levels ranged from 83 to 107 
dB SPL. A study of 18 personal stereos found 
that, at one-half volume, the units emitted 
an average of 104 dB playing rock music and 
102 dB playing easy listening music. (Kileny, 
unpublished; Rintelmann, unpublished) 

In a survey of 89 personal stereo users, 31% 
reported listening levels which exceeded 
OSHA risk standards; of this group, half ex
ceeded the Auditory Risk Criteria limit by 
more than 100%. Another survey of 750 per
sonal stereo users found that one-fifth re
ported symptoms of tinnitus or dullness of 
hearing after using their devices. (Catalano 
and Levin, 1985; Rice, Rossi, and Olina, 1987) 

EXERCISE, ALCOHOL, AND SMOKING WORSEN 
EFFECTS OF NOISE ON HEARING LOSS 

Studies suggest that those who listen to 
loud music while doing aerobic exercises, 
which increase blood flow to the extremities 
decrease oxygen around the ear, and increase 
the flow of adrenalin, may be at additional 
risk of suffering some hearing loss. (Navarro, 
1989) 

A 1987 study found that smoking is associ
ated with increased risk of hearing loss in a 
noise-exposed population. (Barone, et al., 
1987) 

Alcohol consumption can increase the 
amount of noise needed to trigger the acous
tic reflex (which protects the ear by reducing 
sound intensity) by 5-13 dB. (Robinette, et 
al., 1981) 
HEARING LOSS PREVENTION SUCCESSFUL, BUT IN 

SHORT SUPPLY 

An education hearing conservation pro
gram presented to normal hearing elemen-
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tary school children improved knowledge 
about NIHL by an average of 23%. A pre-pro
gram survey found that only 6% of the chil
dren reported use of ear protection; following 
the program, 97% intended to use ear protec
tion during noisy activities. (Chermak and 
Peter-McCarthy, 1991) 

Following a high school hearing conserva
tion program in West Virginia, students' cor
rect responses to hearing-related questions 
improved by nearly one-fifth. (Lass, et al., 
1986) 

In a survey of Ohio high school students, 
only 61% of questions regarding hearing loss 
and protection were answered correctly. In a 
study of adult hearing health knowledge, 
participants had correct responses to only 
52% of the test items. (Lewis, 1989; Singer 
and Brownell, 1984) 

In a survey of industrial arts teachers, 
over half reported that they had no back
ground in hearing conservation. Two-thirds 
felt that they needed more background in 
this area. (Plakke, 1985) 

HONORING THE ACHIEVEMENTS OF 
NEW LIFE DWELLING PLACE 

HON. MICHAEL BIURAKIS 
OF FLORIDA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mr. BILIRAKIS. Mr. Speaker, I rise today to 

honor the work of the New Life Dwelling Place 
of Thonotosassa, FL. Organized by Sister 
Claire LeBoeuf and Sister Pam Nolan 5 years 
ago, the New Life Dwelling Place is a unique 
residential program serving two generations of 
the abused, single-parent mother, and her 
child. 

Child abuse is a terrible act of injustice. It 
can take many forms, from physical and men
tal abuse to neglect. Furthermore, in nearly 
1 00 percent of child abuse cases, one or both 
of the abused child's parents were also 
abused at a very young age. 

This devastating cycle of emotional neglect 
and violence needs to be stopped for the good 
of families and society as a whole. The New 
Life Dwelling Place does just that by offering 
mothers counseling, comfort, and a place to 
grow. Currently the New Life Dwelling Place 
can serve 1 0 families at a time. All participants 
enter voluntarily seeking an opportunity to sal
vage or heal the severed bonds of the mother
child relationship that occurs with abuse. 

This excellent organization, Mr. Speaker, is 
an alternative to foster care. It gives the moth
er and child time to restore bonds. During the 
approximately 6-month period of the program, 
the mother-child relationship is strengthened 
and a more stable family unit is assisted back 
into the community. The mother and child live 
in an environment conducive to emotional, in
tellectual, and spiritual growth·. 

In a November 5, 1989 feature article in the 
St. Petersburg Times newspaper, Sister Claire 
LeBoeuf explained her philosophy that placing 
a child in a foster home may keep the child 
safe, but it does very little for the healing of 
the family unit. A warm, supportive environ
ment and the encouragement of gentle, re
spectful parent-child interactions aids this 
healing at the New Life Dwelling Place. Not 
only is the mother instructed in basic child-car
ing and homemaking skills at New Life Dwell-
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ing Place, she is able to obtain a high school 
diploma or prepare for vocational training. 

Mr. Speaker, New Life Dwelling Place helps 
give the individual hope and provides society 
with a more educated and caring person. I 
strongly believe this organization has suc
ceeded in helping to break the devastating 
cycle of child abuse. Today, Mr. Speaker, I 
would like to honor the past efforts of New Life 
Dwelling Place and pledge my continued sup
port of its approach to healing families. Mr. 
Speaker, this program is a model well worth 
duplicating throughout our great Nation. 

A TRIBUTE TO THE AMERICAN 
VETERAN 

HON. JOHN D. DINGELL 
OF MICHIGAN 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5,1991 
Mr. DINGELL. Mr. Speaker, on the eve of 

the 15th anniversary of the attack on Pearl 
Harbor, the world experiences momentous 
changes. As we witness the collapse of Soviet 
communism, and the democratization of coun
tries throughout Eastern Europe, we pause to 
remember the events and the people who 
brought us to this point in history. In their 
ceaseless protection of America's values and 
interests, our Nation's veterans are owed an 
enormous debt of gratitude for helping to se
cure a measure of peace and hope, not only 
for our citizens, but for peoples throughout the 
world. 

American national consciousness and 
thought were irrevocably altered on that fateful 
December morning, 50 years ago, when our 
Nation was caught with its guard down. The 
surprise attack on Pearl Harbor forced Ameri
ca's entry into World War II, and contributed to 
our Nation's emergence as a world super
power. The fear of being caught off guard 
again shaped our defense and nuclear strat
egy for the decades to follow. 

Today, as we celebrate the victory of our 
ideals and the spread of freedom throughout 
the world, we remember the invaluable con
tributions made by our veterans. In answering 
their Nation's call to duty, all of our veterans 
have made enormous personal sacrifices to 
protect our vital interests. They have paid the 
costs which have won us the privileges we 
enjoy today. Their victory is our victory, and 
our victory theirs. 

Five decades after Pearl Harbor, the rhet
oric of America's entrance into World War II 
has become reality. America's veterans truly 
have made the world safe for democracy and 
freedom. There can be no finer tribute. 

CONGRESSIONAL SALUTE TO 
BLANCHE SEAVER 

HON. ELTON GAU.EGLY 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mr. GALLEGL Y. Mr. Speaker, I am pleased 

to rise today to honor an outstanding philan
thropist, Mrs. Blanche Seaver, who recently 
celebrated her 1 OOth birthday. 
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Mrs. Seaver is rightly hailed as one of the 

greatest supporters of California higher edu
cation, and is perhaps best known for estab
lishing Pepperdine University's Frank R. 
Seaver College, soon to mark its 20th anniver
sary. 

Pepperdine President David Davenport put 
it best when he said: 

Mrs. Seaver had the foresight to invest in 
a small campus that has become a notable 
institution of higher learning-in large part 
because of her generosity. Her magnanimous 
support has made our Malibu campus pos
sible. Seaver College is an extraordinary leg
acy for an extraordinary woman and the hus
band she cherished. 

Indeed, Mr. Speaker, few of us are privi
leged to begin a college. I can think of no one 
who began a project of such dimensions at 
the age of 80. 

But then, Mrs. Seaver has always been a 
can-do person. Born the 1Oth child of Nor
wegian immigrants in 1891, she was teaching 
piano at Chicago's Hull House by age 6 with 
famed social services leader Jane Addams as 
her sponsor and mentor. 

She graduated from the Chicago Music 
School in 1911 and moved to Los Angeles 4 
years later to work as a teacher and voice 
coach. Her future husband, then a successful 
lawyer and author of the Los Angeles County 
Charter, spotted her while riding a trolley in 
downtown Los Angeles. After a formal intro
duction several weeks later and a whirlwind 
courtship, they married on Sept. 16, 1916. 

During her husband's service as a lieuten
ant commander aboard a Navy vessel during 
World War I, Mrs. Seaver wrote her most fa
mous song, "Calling Me Back to You," made 
popular by the well-known Irish tenor John 
McCormack. In addition, her arrangement of 
"The Battle Hymn of the Republic" was per
formed by the Philadelphia Symphony Orches
tra under the baton of the legendary Leopold 
Stokowski in 1919. 

Mrs. Seaver's call to philanthropy came dur
ing the 1920's, when she and her husband 
lived in Mexico, where Mr. Seaver was direct
ing drilling operations for oilman Edward L. 
Doheny. Saddened by the plight of homeless 
children, she founded an orphanage in Mexico 
City, and upon her return to Los Angeles, she 
cofounded the Los Angeles Orphanage Guild 
in 1931. She also was a founding member of 
the Social Service Auxiliary and the Board of 
Directors of Children's Hospital. 

In honor of her generosity and leadership on 
behalf of charitable organizations, she was 
named Woman of the Year by the Los Ange
les Times in 1963 and was presented with the 
"Sallie" humanitarian service award by the 
Salvation Army on the organization's 1 OOth 
anniversary in 1986. Her many other honors 
include the Religious Heritage of America's 
Distinguished Patriot Award, the L.A. County 
Distinguished Americanism Award, the Free
dom Foundation's George Washington Award, 
and being named Republican Citizen of the 
Year for Los Angeles in 1982. 

Mr. Speaker, Mrs. Blanche Seaver truly rep
resents the best of the traditional American 
values of service to others. Her generosity and 
her example have helped improve the lives of 
countless southern California residents, and I 
ask my colleagues to join me in honoring her 
for her accomplishments. Truly, one person 
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can make a difference, and Blanche Seaver 
proves that better than almost anyone else. 

WHERE IS THE OUTRAGE? 

HON. CHRISTOPHER H. SMI'lll 
OF NEW JERSEY 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. SMITH of New Jersey. Mr. Speaker, the 
people of Croatia have suffered greatly at the 
hands of the Federal Yugoslav Army and the 
decisions of Serbian President Milosevic. With 
the violence entering its fifth month, thousands 
have died and have been wounded in the 
armed conflict. By some estimates, the death 
toll is estimated to be as high as 4,000 dead 
and hundreds of thousands displaced and 
homeless. 

Many of these casualties are innocent civil
ians. Churches, museums, schools, hospitals, 
and other culturally significant buildings have 
been destroyed-what a tragedy. Sadly, Mr. 
Chairman, the continued and growing aggres
sion and violence in Yugoslavia is snuffing out 
lives and destroying livelihoods and historical 
architecture. 

I believe time is running out. 
Following the meetings which our colleague, 

FRANK WOLF, and I had while in Croatia and 
Serbia in late August and early September, we 
have discussed our analysis and grave con
cern about the situation in Yugoslavia with pol
icymakers at all levels, including National Se
curity Advisor Brent Scowcroft. 

We and others have felt the frustration of a 
seeming reluctance on the part of the United 
States to be outspoken and a desire to rel
egate the ultimate responsibility of resolving 
this conflict to the European Community. 

The loss of life demands that the Yugoslav 
conflict not be left on the backburner. Further
more, the escalation of fighting and aggres
sion has major implications for the entire re
gion. Certainly, the ethnic conflict exacerbates 
the situation, making peace seems even more 
elusive. 

While the numerous cease-fires in recent 
months have been fleeting, I am encouraged 
that the European Community has given an ul
timatum to the Yugoslav Federal Government 
and the Republics. I fear that the Federal 
Yugoslav Army will again ignore the deadline. 

It is my hope that Lord Carrington and the 
European Community will impose strategic 
economic sanctions, as announced, if a per
manent cease-fire is not agreed upon by 
today. Furthermore, I trust that the United 
States would join the EC in applying restrictive 
measures. 

I believe the offending parties must have a 
clear understanding that continued violence 
will mean isolation in the international political 
and economic community. This is certainly the 
message that we delivered to President 
Milosevic when we met in early September. 
When meeting with President Tudjman, Con
gressman WOLF and I made it clear that he 
too must guarantee the rights of the Serbian 
minority. _ 

The poignant message of Anthony Lewis' 
op-ed in yesterday's New York Times must be 
heeded. Indeed, "it is time to listen, and to 
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act." The objectives of the aggression are be
coming more clear, as Mr. Lewis writes 

The tragedy that has overtaken Yugo
slavia is the direct result of the ambitions of 
the Serbian Communist leader, Slobodan 
Milosevic. Over the last 4 years he has 
schemed to impose Serbian domination-and 
his own-on Federal Yugoslavia * * *. The 
attacks on Dubrovnik best illustrate the na
ture of Mr. Milosevic's war: Its punitive na
ture. 

For the benefit of my colleagues, I wish to 
submit Mr. Lewis' editorial for the RECORD. 
[From the New York Times, Monday, Nov. 

4, 1991) 
(By Anthony Lewis) 

WHERE IS THE OUTRAGE? 

BOSTON.-Suppose that at this moment 
Venice where being shelled and bombed in a 
civil war, its treasured monuments menaced, 
its population starved. Would the Western 
world be silent? Of course not. It would react 
in outrage. It would intervene to stop such a 
crime against history and humanity. 

But across the Adriatic today another his
toric jewel of a city, Dubrovnik, is being 
bombed, its population strangled by block
ade. And where are the world's protests? 
Where is any effective action to stop the 
crime? 

George Bush has not been reluctant to con
demn aggression in the world, or to play an 
active peace-making role. But in the Yugo
slav conflict the American voice has been 
muted. Why? 

The answer to the puzzle must lie in part, 
I believe, in memories of what happened in 
Yugoslavia during World War IT and after
ward. Political memory has inhibited our 
recognition of, and willingness to deal with, 
a new Yugoslav reality. 

During the war Tito and his partisans 
fought courageously against the occupying 
Nazi armies, while Croatian Fascists set up a 
pro-Nazi puppet state. Afterward Tito, as 
President of a Communist Yugoslavia, broke 
with Stalin; the first such defiance in the 
Communist world and one that won Yugo
slavia much admiration and support in the 
West. 

That past must help to explain the cold 
shoulder that Croatia and Slovenia got: from 
the United States and other Western coun
tries when they declared their republics 
independent earlier this year. Otherwise one 
would have expected sympathy for demo
cratic movements seeking independence 
from a Communist-dominated central gov
ernment. 

The tragedy that has overtaken Yugo
slavia is the direct result of the ambitions of 
the Serbian Communist leader, Slobodan 
Milosevic. Over the last four years he has 
schemed to impose Serbian domination-and 
his own-on federal Yugoslavia. When he 
could, he brutally suppressed opponents, 
such as the Albanian majority in Serbia's 
province of Kosovo. 

The Milosevic grab for power aroused in 
other republics opposition that was both eth
nic and democratic-anti-Communist-in 
character. When Croatia declared its inde
pendence on June 25, Mr. Milosevic re
sponded with war. His instrument is the fed
eral army whose officers are mostly Serbs. 

In the attacks since June 25 the federal 
army has captured about a third of Croatia's 
territory. It has used planes to bomb Cro
atian villages and cities, as well as shells and 
mortars and infantry attacks. 

The attacks on Dubrovnik best illustrate 
the nature of Mr. Milosevic's war; its puni
tive nature. Dubrovnik is at the southern 
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end of a thin strip of Croatia running down 
the Adriatic coast. It does not block the way 
to anything, and it is hard to see what mili
tary value it has as a target. It seems, in 
fact, to have been targeted for psychological 
and cultural reasons. 

Dubrovnik is a Renaissance port, beau
tifully preserved, a gem not only of Croatia 
but of all Europe. The United Nations has de
clared it a cultural landmark. Right now 
bombs are falling on the city every day. For 
nearly a month the federal blockade has cut 
off regular supplies of food, water and elec
tricity. 

The European Community has tried to act 
diplomatically, appointing Lord Carrington 
as its crisis representative. He has brokered 
cease-fire after cease-fire, but Mr. Milosevic 
pays no attention to them. Lord Carrington, 
despite his great abilities, is reduced to de
ploring the attack on Dubrovnik as a "crimi
nal act." 

It is a criminal act; but nobody does any
thing serious about the criminal, Mr. 
Milosevic. It is true, and understandable, 
that the United States and its friends are or
dinarily reluctant to assist the ethnic break
up of other countries. But we are well past 
that point now. 

There is no Yugoslavia anymore. There are 
republics as independent in their feelings as 
Estonia, Latvia and Lithuania. There is an 
attempt to impose on them by force either 
Serbian domination or a Greater Serbia en
larged with territory seized from its neigh
bors. And that use of force may have wide re
verberations. 

"The danger that is coming from Yugo
slavia may be deeper and longer than the 
international community has realized." 
President Vaclav Havel of Czechoslovakia 
said that during his visit to Washington two 
weeks ago. It is time to listen, and to act. 

THE ONLY THREE EXCEPTIONS 

HON. JIM SAXTON 
OF NEW JERSEY 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. SAXTON. Mr. Speaker, this week the 
House will be considering the Labor, HHS, 
and Education appropriation bill once again. 
And once again, I am confronted with a frus
trating dilemma related to the subject of abor
tion and abortion funding. 

It has been my long-held belief that abor
tions should be permitted only in the case of 
a threat to the mother's life, rape, or incest. 
Unfortunately, in the case of this bill, the con
ference committee has given us no oppor
tunity to vote to make these exceptions. This 
is in spite of the fact that the Senate bill pro
vided for these exceptions. 

This is a very difficult issue for all of us. 
There is no other issue that is more personal 
or emotional than this one. A majority of the 
American peop6e believe that abortion should 
be prohibited or restricted. And many believe 
that abortion should be permitted only when 
f1e life of the mother is threatened or in the 
case of rape or incest. This according to a 
survey done by the Wirthlin Group released 
June 19, 1991. 

As a result, I urge my cofleagues to recog
nize the importance of this issue and help 
bring about these three exceptions. 
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HERBICIDE RESISTANT PLANTS 

HON. MIKE SYNAR 
OF OKLAHOMA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. SYNAR. Mr. Speaker, today I am intro
ducing legislation to prohibit Federal funds 
from being spent on herbicide-resistant plant 
research. Joining me as cosponsors are Mr. 
SCHEUER, Mr. DEFAZIO, and Mr. OLVER. Let 
me be clear: this legislation is not anti-bio
technology or anti-research. I firmly believe 
that biotechnology will help American agri
culture reach even new heights in the ability to 
supply food to our citizens and others around 
the world. Herbicide-resistant plants may even 
play a role in reaching that goal. This legisla
tion simply states that research which will ben
efit private corporations should be funded by 
those who stand to benefit from it. 

Once licensed, the market for these kinds of 
plants is estimated to be over $300 million in 
the United States alone. Worldwide, the mar
ket potential is enormous. Sensing such mar
ket potential, private multi-national chemical 
companies are already spending millions to 
develop such products. There is no need for 
taxpayer dollars to be spent on this private 
sector race. 

·It's difficult to know how much USDA cur
rently spends on this research, but our best 
guess is that until now, between $8 to 10 mil
lion have been spent on this subject. This 
amount is likely to grow, however, unless we 
make our research priorities clear. Herbicides, 
like any pest control measure, have an impor
tant role in American agriculture. However, we 
also need to protect our ground water re
sources, and we need to develop more sus
tainable methods of production. Chemical-in
tensive farming is not always the most eco
nomical or ecologically viable approach. 

Instead of Federal dollars being spent on 
herbicide-resistant plants, we need to spend 
more to help our producers find the best way 
to maximize profits in environmentally sound 
ways. 

Identical legislation has been introduced 
today in the Senate by Mr. LEAHY, chairman of 
the Senate Agriculture Committee, and Mr. 
GORE, who is a leader on biotechnology is
sues. I look forward to working with those 
Members, as well as with my House col
leagues, to help foster beneficial bio
technology research, and stop the needless 
Federal subsidy of research designed to bene
fit private companies which have sufficient re
sources to undertake the expense and risk on 
their own. 

TURN THAT DOWN! 

OF ILLINOIS 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5,1991 

Mr. DURBIN. Mr. Speaker, say what? Ex
cuse me? Could you say that again? 

We an know the routine. We ask someone 
a question and then repeat it, and repeat it, 
and repeat it. 
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Is communication no longer possible? Are 

Americans speaking in a multitude of incom
prehensible dialects? Of course not. The prob
lem is not what we're saying-the problem is 
that we are no longer hearing. Americans are 
going deaf at an alarming rate and at a young
er age. 

The cause is not pesticides or the state of 
our ozone layer. The cause is actually quite 
simple-the decline in our hearing is directly 
proportional to the noise we are exposed to. 

That jackhammer at the construction site 
that cause your jawbone to jitter isn't just a 
temporary inconvenience, it can cause lasting 
damage to your hearing. Similarly, those in
cessant noises we tolerate around the 
house-the whizz of a food blender, the din of 
an electric can opener, the whirl of a dish
washer-Qln be physically harmful to one's 
hearing. For instance, a garbage disposal hits 
80 decibels and a lawn mower 90 decibels. 
Sustained exposure to noise at this level can 
damage your hearing. 

Few of us, though, are exposed to these 
noises for any length of time, but many of us 
are exposed at great length to a source of 
noise that poses a significant risk-the per
sonal headset stereo. 

Since Sony introduced the first Walkman in 
the 1970's, Americans have been in love with 
personal headset stereos. About 22 million 
units were sold in this country last year. Clear
ly, they are enjoyable to wear for such things 
as jogging, riding the subway to work, or 
cleaning around the house. But the enjoyment 
we gain lets us too easily forget the danger of 
these devices. Personal headset stereos can 
emit 115 decibels, a sound almost as loud as 
a thunderclap. 

And a reach of 115 decibels is not unique. 
The headsets sold last year had an average 
rating of 1 00 decibels. Any noise above 85 
decibels-roughly the sound of a passing sub
way-can accelerate hearing loss. Even 2 
hours of exposure to 1 00 decibels can be dan
gerous; with each 5 decibel increase, the 
"safe time" is cut in half. And different noise 
sources with the same decibel level cause 
similar damage. The 1 00 decibel rattle of a 
jackhammer is no different than a personal 
headset stereo at 1 00 decibels. 

The Select Committee on Children, Youth, 
and Families held a hearing this summer to 
examine the danger of personal headset 
stereos. Audiologists, an otolaryngologist, a 
musician, and other witnesses all testified that 
the danger from loud noise exposure is real 
and lasting. 

In response to the overwhelming evidence 
presented at the hearing, I have decided that 
noise abatement is critical and must once 
again be placed at the forefront of public pol
icy. Today, PATRICIA SCHROEDER, the chair
woman of the Select Committee on Children, 
Youth and Families, joins me in introducing 
legislation to restore funding to the Environ
mental Protection Agency's Office of Noise 
Abatement and Control. 

Prior to 1982, the EPA Office of Noise 
Abatement and Control was responsible for 
coordinating Federal research and activities in 
noise control, authorizing the establishment of 
noise emissions standards for products distrib
uted in commerce, and providing information 
to the public regarding the noise emission and 
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noise reduction characteristics of such prod
ucts. However, the EPA Office of Noise Abate
ment and Control has had no funding since 
1982. It has a mission, it is statutorily respon
sible for noise activities, yet it has no funding. 

Clearly, the EPA Office of Noise Abatement 
and Control should be refunded and reinvigo
rated. The problem of noise induced hearing 
loss from headphones is just one example of 
many where this Government has a direct in
terest in protecting the hearing of consumers 
and no program with which to do so. 

And let me assure my colleagues of one 
thing: Noise is not disappearing. In fact, our 
brilliant scientists and engineers are develop
ing more and better amplification devices each 
year. Our children may be captivated by the 
latest music craze captured by this technology 
but the incredible volume can leave its scar. 
Our children don't realize that only a short 
time down the road, they'll be the next "Say 
what?" victims. 

When we think of the dangers children face 
each day-drugs, violence, accidents-it 
seems odd to add noise to this ever-growing 
list. Yet, noise induced hearing loss is the 
most common affliction for Americans. Some 
28 million Americans have hearing loss and 
about 1 0 million Americans have hearing loss 
attributable to environmental causes. A grow
ing percentage in this category are children. 
It's time to reopen the EPA Office of Noise 
Abatement and Control. The problem of noise 
is still with us and growing. The goals and 
mission of the EPA Office of Noise Abatement 
and Control are still important. Let's not be in
different to this problem any longer. 

As for noise induced hearing loss from 
headphones, the message is loud and clear: 
Turn down the volume and protect your hear
ing. 

MRS. ZELLA HILL CELEBRATES 
90TH BIRTHDAY 

HON. ROBERT W. DAVIS 
OF MICHIGAN 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. DAVIS. Mr. Speaker, it is my distinct 
pleasure to recognize Mrs. Zelia Hill as she 
celebrates her 90th birthday on November 9. 
Mrs. Hill has traced her family tree back to the 
early 1800's when the Hills were one of the 
first families to settle in Michigan's upper pe
ninsula. She proudly refers to her grand
children as sixth generation Michiganders. 

Mrs. Hill recently challenged her relatives 
and friends to join her on the 34th annual 
Mackinaw Bridge walk held each Labor Day. 
She also participated in ~ recent reunion of 
350 family members in Pickford, MI. 

On this occasion, I would like to congratu
late Mrs. Hill on her 90th birthday. Her zest for 
life and enthusiasm are an inspiration to us all. 
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NOVEMBER 4, 1991: WILLIAM 
McKINLEY NICHOLAS' 95TH 
BffiTHDAY 

HON. BOB McEWEN 
OF OHIO 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mr. McEWEN. Mr. Speaker, 95 years ago, 

as the bells were ringing in Niles, OH to cele
brate the election of native son William McKin
ley as the 25th President of the United States, 
a young woman in that city was giving birth to 
a son, and in honor of the moment he was 
named William McKinley Nicholas. 

After school he attended buisness college, 
and at age 21 he married a young woman he 
met there named Helen. They lived in Warren, 
OH for decades, raised a family, and were ac
tive in various community organizations. Helen 
passed away in 1976, but William has had the 
good fortune and health to be celebrating his 
95th birthday today. 

In many ways William's life has not been 
exceptional. He and his family did the same 
things and experienced the same highs and 
lows that many other Americans have known 
over the past near century. They worked hard, 
celebrated family events, helped others when 
they were needed, and adjusted to the advent 
of cars, airplanes, rockets, modern appliances, 
and computers as well as the depression and 
several wars. 

But in one way his life has been very spe
cial. He, along with his wife, set an example 
of how to be good people for their children, 
and then their children's children, and then 
their children's children's children, and now for 
even a· fourth generation of children, as well 
as for the many people that have been fortu
nate enough to know them over the years. 
Celebrating William's birthday and his life is 
also a celebration of the best things about our 
country and all it's people. 

In addition to his three sons and two daugh
ters, 17 grandchildren, and 25 great grand
children, William now has three great great 
grandchildren. I join with his family and friends 
in thanking him for the example he has set, 
and in wishing him many many happy returns. 

TRIDUTE TO BILLY CARMICHAEL 

HON. ROBIN TAUON 
OF SOUTH CAROLINA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, NovemberS, 1991 
Mr. TALLON. Mr. Speaker, on Sunday, No

vember 1 0, I am looking forward to taking part 
in a ceremony in my hometown of Dillon, SC, 
dedicating our fire station and unveiHng a por
trait in memory of a legend in that town--Billy 
Carmichael. 

1 would probably be underestimating Billy's 
contributions to Dillon by calling him a legend, 
though. He personified Dillon. Growing up, I 
couldn't imagine how this town would survive 
without Billy at the helm. He was elected 
mayor of Dillon in 1963 and held that office 
until his death last September. As a matter of 
fact, town lore has it that Billy served as 
mayor longer than anyone else has served 
any city in this country. 
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As mayor, Billy was involved in every facet 

of life in Dillon. Aside from the expected con
tributions that a responsible public servant 
would make to his community, Billy made his 
job as mayor his life--from his involvement in 
local restoration projects to philanthropic ac
tivities to economic development initiatives. 
Throughout his many years of public service, 
he was personally involved in the lives of the 
people in the community-their problems were 
his problems-and he made it his first priority 
to make certain that everyone was taken care 
of. 

I hate to believe that the day of public serv
ants like Billy Carmichael may be a thing of 
the past, but I think generations to come will 
be hard pressed to find a public servant who 
would give so unselfishly for so many years to 
make his community a better place to live. 

Throughout my childhood and growing up 
years, Billy gave me insight and inspiration 
along my road to public service. I grew up ad
miring and respecting this man who so ably 
led my hometown for 17 years. He and his 
wife, Virginia, were two of my first supporters 
when I threw my hat in the ring to run for pub
lic office more than 1 0 years ago. Their sup
port meant the world to me then, and his en
couragement and wisdom guide me still today. 

On Sunday, we will be celebrating the dedi
cation of our town fire station in Billy's mem
ory. Celebrating an event such as this is a 
very joyous occasion, but this is doubly gratify
ing because we are saluting someone as well 
as something. This dedication to this fine man 
is our way of saying thanks to Billy for a job 
well done. From now on, every time any of us 
walk by that building, we'll think fondly of this 
generous and giving man to whom it is dedi
cated. 

TRffiUTE TO CHUCK PENNON! 

HON. CURT WELDON 
OF PENNSYLVANIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 
Mr. WELDON. Mr. Speaker, it is with admi

ration and respect that I rise today to pay trib
ute to Chuck Pennoni. Chuck has been 
named president of the American Society of 
Civil -Engineers [ASCE]. . 

Mr. Pennoni presently serves as the found
er, president, and chairman of the board of 
Pennoni Associates, Inc., a 25-year-old Phila
delphia-based firm specializing in multidisci
plinary consulting engineering. 

Chuck Pennoni is a graduate of Drexel Uni
versity in Philadelphia, PA, with a B.S. and an 
M.S. in civil engineering. He frequently lec
tures at the University of Pennsylvania, as well 
as Swarthmore, Villanova, and Drexel Univer
sities. Chuck also taught structural design and 
strength of materials at Temple University. 

Throughout his career, Mr. Pennoni has had 
an immense amount of involvement with the 
ASCE and has served them well. He has been 
the recipient of numerous awards within his 
field. · 

Mr. Speaker, I hope you and the other 
Members of the House of Representatives will 
join me in congratulating Mr. Chuck Pennoni 
on his many accomplishments in the engineer
ing community. 
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TRIBUTE TO SERGEANT BEDER 

CLIFTON 

HON. ROBERT T. MA~UI 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. MATSUI. Mr. Speaker, I rise to pay trib
ute to Sgt. Beder Clifton who retired from the 
Sacramento City Police Department on Octo
ber 26, 1991, after over 30 years of service to 
the community. 

Sergeant Clifton represents the finest tradi
tions of law enforcement and the Sacramento 
Police Department. His service to the commu
nity and to his department is reflected in a ca
reer that saw Sergeant Clifton become dean 
of narcotics enforcement officers in Sac
ramento County. He was a teacher not only to 
the officers who served under him, but to all 
members of law enforcement of the commu
nity as well as the prosecutors that worked 
with him. He was a leader in establishing joint 
agency task forces to attack the drug prob
lems in Sacramento. Throughout his career, 
Sergeant Clifton was instrumental in develop
ing many programs that contributed to the effi
ciency of both his own department and to that 
of the many allied agencies. Without question, 
an officer with Sergeant Clifton's skill and 
leadership will be missed in the Sacramento 
Police Department. 

It is in view of this service that I ask my col
leagues to join me in honoring Sergeant Clif
ton. 

INTRODUCTION OF LEGISLATION 
TO PROMOTE OBSERVANCE OF 
HUMAN RIGHTS STANDARDS IN 
FORMER SOVIET REPUBLICS 

HON. STENY H. HOYER 
OF MARYLAND 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. HOYER. Mr. Speaker, I am pleased to 
introduce a resolution today, on behalf of fel
low House Members of the Helsinki Commis
sion, which seeks to promote observance of 
CSCE human rights standards in former So
viet Republics. The Helsinki Final Act and 
other documents of the Conference on Secu
rity and Cooperation in Europe [CSCE], includ
ing the Moscow CDH document, have estab
lished recognized standards for the protection 
and promotion of human rights, democracy, 
and rule of law. 

The dramatic events following the failed So
viet coup highlight the growing importance of 
these Republics. It is essential to ensure that 
the human rights and fundamental freedoms 
of those living in the Republics are protected, 
particularly during this period of rapid change. 

Armenia, Georgia, Ukraine, Byelorussia, 
Moldova, Azerbaijan, Uzbekistan, Kyrgyzstan, 
Tajikistan, and Turkmenistan have declared 
independence; and Russia and Kazakhstan 
have declared sovereignty. The peoples of 
these Republics have made clear their strong 
desire to determine their own future. It is ap
parent that many of these Republics are tak
ing steps to promote and protect the rights of 
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individuals on their territory, however, human 
rights abuses have been reported in a number 
of Republics. 

The resolution we are introducing today ex
presses the sense of Congress that the lead
ers of each of these Republics should accept 
and implement all CSCE commitments on 
human rights and humanitarian cooperation, 
including provisions regarding monitoring ac
tivities. 

The resolution urges the parliamentary lead
ers of each of the Republics to consider the 
establishment, within their respective par
liaments, of appropriate mechanisms for the 
promotion and protection of human rights and 
fundamental freedoms. It also requests that 
the President keep the Congress informed of 
the status of human rights in each of the Re
publics. 

Mr. Speaker, it is essential to stress the im
portance of human rights and rule of law to 
the peoples of these Republics as they seek 
to assert their independence and sovereignty. 
The Helsinki process provides excellent stand
ards for the protection and promotion of 
human rights and fundamental freedoms. My 
hope is that the leaders of each of these Re
publics will accept and implement these com
mitments, including respect for the rights of 
members of national minorities. 

CAMPAIGN REFORM: THE PROPER 
APPROACH TO BETTER GOVERN
MENT 

HON. GLENN M. ANDERSON 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. ANDERSON. Mr. Speaker, all across 
the country, Americans are embracing the 
growing movement to impose term limits on 
our Nation's elected Federal legislators. Sup
port for term limits is a clear expression of citi
zens' frustration with a Congress they see as 
unresponsive to their concerns and so solidly 
entrenched that reelection is all but assured. 
Congress has no one to blame for this but it
self, because it continues to adhere to a sys
tem of financing campaigns which is skewed 
to perpetuate incumbency. The voters' outrage 
has lead them to search for a solution. They 
have found term limits. 

Term limits are an undemocratic proposition, 
and if adopted would do far more harm than 
good. The central problem with our Govern
ment is a faulty election process, not that 
Members of Congress can serve their commu
nity for as many years as the voters want. Fix
ing what ails Congress should be about bridg
ing the gap that currently exists between the 
people and their representatives, not about 
mandating plenty of turnover. Getting rid of big 
money in elections and giving average citizens 
a more direct voice in Federal elections will in
sure a level of turnover determined by the vot
ers and based on the legislator's performance 
in office, rather than his or her fundraising 
ability. 

One formula that is all too prevalent in to
day's politics is one that says "dollars equal 
votes." This axiom can be seen in the stag
gering amounts of money spent in recent Fed-
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eral campaigns. In 1976, for example, the av
erage cost for a candidate winning a House 
seat was $87,000; and for a Senate seat, 
$609,000. By 1986, the figures were $350,000 
and $3,099,554 respectively. And the numbers 
continue to rise. 

To raise these vast sums of money, most 
candidates are forced to adopt a grueling, 
year-round fundraising schedule; constantly 
seeking money as they continue to serve the 
public. This financial environment allows 
wealthy individuals and special-interest groups 
to command much of the time and attention of 
politicians. Meanwhile, average citizens, un
willing or unable to contribute large amounts, 
feel their interests are being crowded out or 
not represented. Campaign finance reform 
would help reverse that trend, and make can
didates more responsible to the majority of 
their constituents, not a bunch of special inter
ests. 

The complexity of current campaign finance 
regulations demands a comprehensive plan 
for reform. We must restore the public's trust 
in its representatives, by curtailing or stopping 
certain abusive practices, like member PAC's 
and soft money transfers, and establishing a 
more even playing field between challenger 
and incumbent candidates. 

A fundamental step in restoring public con
fidence in Congress is to make incumbent 
Members and their challengers more reliant on 
funds raised from small donations rather than 
large individual or PAC contributions. Estab
lishing voluntary spending limits for election 
cycles, as well as placing limits on the amount 
and type of contributions accepted, will sub
stantially increase the financial influence small 
contributors have with relation to that of PAC's 
and large contributors. We must establish a 
system in which candidates will be more reli
ant, and therefore more beholden to, small in
dividual contributions rather than large, spe
cial-interest funding. I do not favor an absolute 
ban on PAC or large individual contributions. 
I do strongly believe that we must lower the 
amount each person or PAC can contribute, 
and limit the total amount candidates can ac
cept from each category. Charles Keating-type 
ethical questions too often arise when large 
contributions are involved. Such scandals 
have significantly eroded the public's con
fidence in their elected representatives, and 
have to be addressed by reform legislation. 

We must also limit the dollars candidates 
can accept from their State and national par
ties. Known as soft money, these funds get 
poured into candidates' coffers through loop
holes in the current laws. Legislation that limits 
the acceptance from citizens, and yet fails to 
address parties' soft money abuses, would do 
little in the way of actual reform. In fact, a 
large percentage of the donations collected for 
presidential races are subsequently funneled 
by national campaign committees into chosen 
congressional elections. The campaign finance 
regulations covering these transfers must be 
amended to insure that people's donations are 
used for the purpose the contributor intended. 

Reform should also end the practice of rep
resentatives contributing money from their own 
PAC's or campaign funds to those of their col
leagues. Money people have donated to help 
elect one candidate can now be put towards 
the election of others, usually without the 
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knowledge, or consent, of the contributor. 
Member-to-Member donations are also being 
increasingly used to influence the internal 
power struggles that go on within the House 
and Senate. Such uses of campaign donations 
must be stopped. One way to help do so is to 
establish a method for funding candidates that 
does not imply a favor or an attempt to influ
ence that candidate. Such a method is public 
financing. 

Public finance, in the form of matching 
funds, is a vitally important way to take politi
cians out of the deep pockets of special inter
ests and wealthy individuals. A controversial 
method of reform, public financing is critical for 
getting the candidates' focus back on the com
mon people who make up the body of our 
democratic system. Equally important is the 
establishment of a method for funding such a 
financing system. The costs of public financing 
must not be paid for with tax increases or 
tacked onto the national deficit. A voluntary, or 
participation-based, system will provide the 
needed revenues without further burdening the 
American taxpayer. 

Tying public financing to overall spending 
caps will encourage candidates to adhere to 
the limits and place them on equal financial 
footing with their opponent. Public funding, 
used to encourage acceptance of small, in-dis
trict donations, will turn the candidates atten
tion back to the people he or she hopes to 
represent. This will lead to a more issue-ori
ented debate among candidates and give vot
ers a better idea of where the candidates 
stand. An enhanced public debate will contrib
ute to a more informed and interested elector
ate. 

The goal of campaign finance reform is pub
lic involvement in the process of government. 
Changes are desperately needed to regain the 
confidence of the voters. We need a com
prehensive reform bill that combines spending 
limits with reductions in special interest con
tributions, yet creates incentives for public fi
nancing and encourages small individual do
nations. We need to address the abuses and 
inequities present in our system, and do so in 
a fair and nonpartisan way. Campaign reform 
can wait no longer. The American people have 
made it clear that they want substantive 
changes, not empty promises. Because Con
gress is in the unique position of making the 
laws that governs its actions, Congress has a 
chance to accomplish true reform and the op
portunity to regain the trust of the American 
voter. This is an opportunity that Congress 
cannot afford to miss. 

HISTORY'S TIDE TURNING 
TOWARD A UNIFIED CHINA 

HON. RICHARD RAY 
OF GEORGIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. RAY. Mr. Speaker, I would like to take 
this opportunity to insert into the CONGREs
SIONAL RECORD a thoughtful piece by Robert 
Akerman that appeared in the Atlanta Journal 
on Wednesday, October 9, 1991: 

Tomorrow will be "Double Ten"-the tenth 
day of the tenth month, the anniversary of 
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the founding of the Republic of China. This 
80th anniversary comes as we are at a turn
ing of the tide of history. 

The emergence of a new China-a unified, 
democratic and prosperous China-is becom
ing a real possibility. This was the vision of 
Dr. Sun Yat-sen when he established there
public; it is the vision that has been kept 
alive on the land of Taiwan for more than 40 
years since the communists completed the 
conquest of the mainland. It no longer seems 
to be just a vision for the distant future. 

Beginning with the tearing down of the 
Berlin wall and culminating in the collapse 
of communist control in the Soviet Union, 
things have been happening in Europe which 
have had a deep emotional impact on people 
of my age, people who were politically con
scious when the Cold War began. These are 
things we had hoped for, and planned for in 
the sense of supporting policies aimed at de
feating communism without having to fight 
World War Three. I was not sure that vic
tories such as these would happen during my 
lifetime, but they have come. 

But there is also Asia. I was one of those 
for whom events in China almost a half cen
tury ago were as traumatic as those in Eu
rope. The Marxist-Leninist Maoist ideology 
which was confronted in Asia was basically 
the same as the totalitarianism which 
threatened Europe, and even more cruel in 
its practical application. The communist re
gime systematically slaughtered its oppo
nents, yet many Westerners were able to ig
nore the evil of the regime, until it cracked 
down on university students while Western 
television cameras were around. 

Having studied other cultures enough to 
teach world history in my days as a college 
professor, I understood the long perspective 
that representatives of the Republic of China 
on Taiwan were taking when they held to the 
doctrine that one day China would be unified 
again, and it was their mission to preserve 
an alternative model for the future. The Chi
nese tend to take the long view of history: 
after all, as a people they have the world's 
longest history. But many Americans scoffed 
at the idea that tiny Taiwan, even though it 
has become an economic powerhouse, could 
even "regain the mainland." It was so "iso
lated," so "out of step with history." 

Because of recent events, now we in Amer
ica know that even though it may take a 
long time for the tide of history to turn, it 
can move fast when it does turn. Germany 
was reunited in much less time than we ex
pected, and now we have seen the collapse of 
Soviet communism. The dream of a reunited 
China now begins to seem less of a dream, 
and the Republic of China on Taiwan now ap
pears to be very much in step with history. 

FIFTY YEARS OF CARING FOR THE 
DISABLED BY THE EASTER SEAL 
SOCIETY OF SAN MATEO COUNTY 

HON. TOM LANTOS 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday , November 5, 1991 

Mr. LANTOS. Mr. Speaker, today I rise to 
call the attention of my colleagues to a very 
special anniversary. This year, the Easter Seal 
Society of San Mateo will celebrate 50 years 
of providing unselfish service to those who 
need it most. On the occasion of their Golden 
Jubilee, I ask my colleagues to join me in pay
ing tribute to this valued care provider. 
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The Easter Seal Society of San Mateo 

County was founded in the Crippled Children's 
Society of San Mateo County in January 1941 . 
In 1957, the nationwide organization adopted 
the familiar Easter lily as its national fundrais
ing logo and included "East Seal" in its name. 
But whatever its name, for the last 50 years 
the Easter Seal Society of San Mateo has pro
vided the highest level of caring for the most 
unfortunate among us. 

This renowned organization has helped and 
motivated thousands of local residents to re
gain personal pride and confidence as they re
bound from serious adversity as a result of af
fliction and accidental injury. In the end, the 
people touched by this caring group become 
more self sufficient members of the commu
nity. 

The physical and vocational rehabilitation of 
disabled children and adults by the Easter 
Seal Society of San Mateo County is provided 
at two large facilities operated by the organi
zation in Burlingame-a fully equipped, 
17,000-square-foot, out-patient rehabilitation 
center for children and adults; and a 13,000-
square-foot work center that provides voca
tional, educational, and social programs for 
disabled adults. 

In the last decade, the number of individuals 
helped at these two facilities has tripled. Near
ly 7,000 disabled people were either served 
directly or referred to other care providers in 
1989-90. These cases involved such dis
orders as communication, orthopedic, neuro
logical and neuromuscular, social and patho
logical, learning and developmental, and such 
general disorders as heart and circulatory, and 
accidental injuries. 

The Easter Seal Society of San Mateo has 
evolved locally from its humble beginning in 
1941 into one of the largest nonprofit physical 
and vocational rehabilitative service organiza
tions in San Mateo County due in large part to 
generous community support. During fiscal 
1989-90, that citizen concern was translated 
into more than $1 .5 million in revenues used 
for program services-a 75 percent increase 
over the $859,000 program expenditures of 1 0 
years ago. 

But clearly the most important people in the 
local organization's family of friends are the 
many thousands of courageous disabled citi
zens who have turned to the Eastern Seal So
ciety of San Mateo County for help in regain
ing confidence and self-esteem by overcoming 
physical and emotional hardships. 

The local organization's ultimate gratification 
in serving these patients-indeed the gratifi
cation of the entire Easter Seal organization 
nationwide-is seeing the disabled grasp their 
future and bravely learn to live life to the full
est. 

Mr. Speaker, the Easter Seal Society of San 
Mateo County is proud of its heritage as "The 
Easter Seal People" and I am proud to recog
nize this invaluable organization on the occa
sion of their 50th anniversary. I am confident 
that the next half century of service will be 
provided at an even higher level than in the 
past. I commend and thank all of those who 
have made the East Seal Society of San 
Mateo County what it is today. 
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TRIBUTE TO ANGELO 

TSAKOPOULOS 

HON. VIC FAZIO 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. FAZIO. Mr. Speaker, I am extremely 
pleased that Angelo Tsakopoulos, the nation
ally known developer and philanthropist from 
Sacramento, CA, will be honored at the 16th 
annual United Hellenic American Congress 
[UHAC] Banquet in Chicago, IL, on Saturday, 
November 9, 1991. 

Mr. Tsakopoulos is the founder and presi
dent of AKT Development Corp., one of the 
largest development firms in Sacramento, CA, 
controlling or developing more than 25,000 
acres in the Sacramento metropolitan area. 

An emigrant from Greece 40 years ago, Mr. 
Tsakopoulos has earned tremendous respect 
throughout his 30 years in business in Sac
ramento. He is well recognized as a long-time 
philanthropist and benefactor of the arts. He 
has made lasting contributions to both the cul
tural and the educational communities by do
nating land for schools, art galleries, muse
ums, hospitals and senior citizens' facilities. 
Examples of his humanitarian efforts including 
funding for a new wing at the Crocker Art Mu
seum in Sacramento, as well as sponsoring 
numerous performances of the symphony, bal
let, and theatre. 

In 1990 Mr. Tsakopoulos was the recipient 
of the Sacramento Excellence Award. In May 
1991, the McGeorge School of Law awarded 
Mr. Tsakopoulos an honorary doctor of laws 
degree, citing his work as a "community lead
er, entrepreneur, and philanthropist." 

Mr. Tsakopoulos' is a devout member of the 
Greek Orthodox Church and a true believer in 
the values of Hellenism. His commitment to 
education was the impetus for establishing the 
Kazantzakis Chair for Modern Greek studies 
at San Francisco State University. In addition, 
Mr. Tsakopoulos has funded chairs at the Uni
versity of California at Berkeley, the University 
of California at Davis, and Dartmouth College. 
More recently, he directed the creation of the 
S.B. Vryonis Center in California for the Study 
of Hellenism, an academic research center. 

With his continued promotion of the just 
causes of Hellenism in Cyprus, the Aegean, 
and at the Patriarchate, Mr. Tsakopoulos has 
become one of the most respected leaders of 
the Greek-American community. Through his 
extensive business development and philan
thropic efforts, Mr. Tsakopoulos has emerged 
as one of the most admired, respected, and 
loved members of the Sacramento community. 

Mr. Speaker, I know that you and our col
leagues join me in saluting Angelo 
Tsakopoulos. I am proud to call him a friend 
and honored to have this opportunity to pay 
tribute to such a generous and outstanding 
person. 
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INTRODUCTION OF WIC SUPPLE
MENTAL BENEFITS ACT OF 1991 
EXTENSION OF REMARKS 

HON. DALE E. KILDEE 
OF MICHIGAN 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. KILDEE. Mr. Speaker, today I am intro
ducing legislation to reauthorize a program 
that provides coupons to recipients of the Spe
cial Supplemental Food Program for Women, 
Infants, and Children [WIC], for the purchase 
of fresh fruits and vegetables. 

WIC was established in 1972 under the 
Child Nutrition Act. Since that time it has pro
vided supplemental food and nutrition edu
cation to low-income pregnant and nursing 
mothers, and infants and children up to age 5. 
The benefits and cost effectiveness of this 
program are well documented and highly 
praised. 

Since 1988, 1 0 States running demonstra
tion programs have provided additional bene
fits to WIC recipients in the form of coupons 
for fresh fruits and vegetables purchased at 
farmers' markets. The program has served a 
valuable purpose by giving a nutritionally at
risk population access to fresh fruits and vege
tables. This initial introduction to such foods is 
an important step in establishing healthy eat
ing patterns. 

The bill reauthorizes the program for an ad
ditional 4 years. 

MR. E. RAYMOND BENWAY RECOG
NIZED AS VETERAN OF THE 
YEAR 

HON. RONALD K. MACHTI.EY 
OF RHODE ISLAND 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. MACHTLEY. Mr. Speaker, I rise today 
to recognize Mr. E. Raymond Benway of New
port, Rl. Raymond Benway is the recipient of 
this year's Veteran of the Year Award pre
sented by the Benevolent and Protective 
Order of Elks, Newport Lodge No. 1 04. 

The Newport Chapter of the Order of Elks 
has been a part of the Newport community 
since 1888. The chapter is involved in many 
charitable activities. Most notably their chari
table contributions go to benefit veterans, chil
dren, handicapped, an the sick and aged. 
Each year the Newport Benevolent and Pro
tective Order of Elks presents the Veteran of 
the Year Award to a local veteran who has led 
a long and distinguished career of service to 
the United States of America. 

Raymond Benway's military career began 
nearly 40 years ago and included almost 30 
years of active service. On January 3, 1942, 
Raymond Benway entered the naval training 
station in Newport, Rl. His first assignment 
was aboard the U.S.S. Kearney. That assign
ment soon ended after the U.S.S. Kearney 
was torpedoed in the North Atlantic in March 
1942. Raymond Benway was then reassigned 
to the U.S.S. Birmingham and engaged in 
many combat missions in the Pacific, including 
Marianas, Leyte Gulf, Marshall Islands, New 
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Guinea, and Bougainville, in the Solomon Is
lands. After 6 years of naval service Raymond 
Benway was honorably discharged and highly 
decorated. 

During Raymond Benway's distinguished 
naval career he was awarded many decora
tions. He was awarded the World War II Vic
tory Medal, National Defense Service Medal 
with a star, Europe Africa Middle East Cam
paign with two stars, Asiatic Pacific Campaign 
Medal with two bronze stars and one silver 
star, and the American Defense Philippines 
Liberation Medal. 

Raymond Benway's military career did not 
end with the U.S. Navy. In 1950 Raymond 
Benway enlisted in the U.S. Coast Guard. He 
served aboard the Coast Guard Cutters 
Casco, Heather, and Venturous. In 1966 Ray
mond Benway served on a patrol boat based 
in DaNang, Vietnam. He served in Vietnam for 
1 year. In 1973 Raymond Benway retired from 
the Coast Guard. 

Once again Raymond Benway came away 
highly decorated from the service. He received 
the Coast Guard Good Conduct Medal with a 
silver star, the Vietnam National Service 
Medal with two stars, and the Republic of Viet
nam Service Medal with device. 

After retiring from military service Raymond 
Benway became involved in many veterans 
organizations. He is a member of the Veterans 
of Foreign Wars, post 4487, in Middletown, Rl, 
and the Fleet Reserve Association, branch 19, 
of Newport, Rl. Chief Benway was the exalted 
ruler of the Newport Lodge of Elks in 1967-
68. Additionally he is the chairman of the Flag 
Day committee, chairman of the memorial 
Sunday committee, and member of the veter
ans committee. 

E. Raymond Benway has led a truly distin
guished career both in and out of active mili
tary duty. He served his country well during 
times of war and peace. After giving so much 
to his country, he continues to contribute to 
his community. It is people like him who have 
made the United States a great country. I take 
great pleasure in congratulating E. Raymond 
Benway as the recipient of the Newport Lodge 
of Elks Veteran of the Year Award. I extend 
my best wishes to him for a successful future. 

LAW SCHOOL PROFESSORS AND 
DEANS PROTECT HABEAS CORPUS 

HON. DON EDWARDS 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Tuesday, November 5, 1991 

Mr. EDWARDS of California. Mr. Speaker, I 
would like to acknowledge and thank a group 
of over 340 law school deans and professors 
who worked tremendously hard to successfully 
protect our Bill of Rights. They joined with 
scores of other legal scholars who wrote sepa
rately. With their help, we were able to defeat 
the administration's "full and fair adjudication" 
habeas corpus amendment-the Hyde amend
ment-to the crime bill, H.R. 3371. I thought 
that you would be interested in seeing their 
letter, along with the impressive list of law 
school deans and professors. I hope that you 
will join me in applauding their efforts. 
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BOSTON UNIVERSITY, 

SCHOOL OF LAW, 
Boston, MA, September 20, 1991. 

Hon. JACK BROOKS, 
Hon. DON EDWARDS, 
Hon. HAMILTON FISH, 
Hon. HENRY HYDE. 

DEAR MESSRS. BROOKS, EDWARDS, FISH AND 
HYDE: When the House takes up anti-crime 
measures this fall, the Bush Administration 
will propose the adoption of habeas corpus 
reform legislation similar to that which the 
Senate adopted this summer. The Adminis
tration's plan, formally introduced in the 
House as Title IT of H.R. 1400, would largely 
eliminate the federal courts' ability to en
force the Bill of Rights by issuing the writ of 
habeas corpus. Habeas corpus plays a vital 
role in the machinery of American justice. 
Any attempt to strip the federal courts of 
this critical basis of judicial authority 
should be rejected. 

The federal courts' general power to issue 
the writ of habeas corpus has existed since 
the original Judiciary Act of 1789; their au
thority to entertain petitions from appli
cants complaining of state custody reaches 
back to 1867. The statutory framework has 
been modified over the years in order to 
streamline the processing of cases and to ac
commodate legitimate state interests. Only 
a decade ago, special rules of procedure were 
promulgated to govern habeas corpus pro
ceedings. Pursuant to those rules, habeas 
corpus is now an important part of the ma
chinery for federal enforcement of the Bill of 
Rights. Through habeas corpus, Americans 
receive their due-a fair opportunity to liti
gate federal claims in a federal forum. 

The state courts, too, are charged to en
force federal standards, and we have no 
doubt that they do so to the best of their 
ability. Still, all courts make mistakes. 
Fifty state courts, moreover, inevitably gen
erate conflicting judgments. The Supreme 
Court is unable to review all state court de
terminations of federal issues for error or to 
reconcile conflicting decisions from so many 
jurisdictions. Accordingly, the Justices must 
rely upon the lower federal courts as surro
gates. Within the current scheme, the Su
preme Court maintains accuracy and uni
formity in the treatment of Bill of Rights 
questions by reviewing decisions from the 
twelve federal circuits. 

The Bush Administration proposals to 
alter this well-established framework in
clude provisions that would bar federal ha
beas corpus relief with respect to any claim 
that was "fully and fairly adjudicated" in 
state court. These are terms of art in the law 
of federal courts. If they are written into the 
statutes governing habeas corpus, they will 
largely abolish the federal courts' current 
and longstanding authority to enforce the 
Bill of Rights in this context. For all the 
reasons just recited, the House should reject 
this program-just as it has rejected similar 
programs in the past. 

Other proposals for streamlining corpus 
procedures, particularly in death penalty 
cases, can and should be considered and eval
uated on their own merits. It is essential, 
however, that the "full and fair adjudica
tion" standard be avoided-in order that 
there be a habeas corpus jurisdiction left to 
reform. 

In addition, your attention is drawn to a 
series of recent Supreme Court decisions 
that, taken literally, promise to do by judi
cial decision what the President proposes to 
do by legislation. In Teague v. Lane and sub
sequent cases, the Court has largely barred 
the federal courts from considering constitu-
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tional claims resting on "new rules" of law, 
established after petitioners' sentences are 
approved on direct review. If Teague and its 
progeny had only to do with the retroactive 
effect of genuine changes in the law, they 
would not excite great controversy in the 
academic community. The Court's definition 
of a "new rule," however, is so broad as to 
capture not only claims that depend on gen
uine changes in the law, but also claims that 
seek the application of settled principles to 
different fact patterns. If habeas corpus is to 
be preserved as the vi tal remedy it is, the 
definition of a "new rule" within the mean
ing of the Teague line of cases must be 
changed legislatively. In the Senate, both 
Senator Biden's original bill and Senator 
Graham's proposed amendment contained 
such a provision. In the House, Mr. Edwards' 
bill contains similar language. A provision 
redefining "new rules" is essential in any ha
beas corpus reform legislation adopted by 
the House this year. 

I am authorized to say that the law profes
sors whose names appear below join me in 
this letter and these recommendations. Our 
institutional aff111ations are given for identi
fication only. 

Very truly yours, 
LARRY W. YACKLE, 

Professor of Law. 

American University Washington College 
of Law: 

Professor M. Hager. 
Professor Sheldon Krantz. 
Professor Jennifer P. Lyman. 
Professor Jamin Ben Raskin. 
Professor Ira P. Robbins. 
Professor Ann C. Shcueek. 
Professor Joan Chalmers Williams. 
Professor Richard J. Wilson. 
Benjamin N. Cardoza School of Law: 

· Professor Barry C. Scheck. 
Professor Lawrence A. Vogelman. 
Boston University School of Law: 
Professor Kathryn Abrams. 
Professor Jack Michael Beermann. 
Professor Jamie Boyle. 
Professor Stanley Z. Fisher. 
Professor Pnina Lahav. 
Professor Murray Tracey Maclin. 
Professor Aviam Soifer. 
California State University: 
Professor J. Bronson. 
California Western School of Law: 
Professor Floralynn Einesman. 
Case Western Reserve University Law 

School: 
Professor Lewis R. Katz. 
Professor Juliet P. Kostritsky. 
Catholic University of America School of 

Law: 
Professor Fred Warren Bennett. 
Columbia University School of Law: 
Professor Vivian 0. Berger. 
Professor Harold S.H. Edgar. 
Professor Stephen J. EHmann. 
Professor Walter Gellhorn. 
Professor Philip Genty. 
Professor R. Kent Greenawalt. 
Professor Jack Greenberg. 
Professor James Steven Leibman. 
Professor Albert J. Rosenthal. 
Professor Telford Taylor. 
Cornell Law School: 
Professor Gregory S. Alexander. 
Professor Theodore Eisenberg. 
Professor John A. Filiciano. 
Professor Sheri L. Johnson. 
Professor Steven H. Shiffrin. 
Creighton University School of Law: 
Professor G. Michael Fenner. 
Dickinson School of Law: 
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Professor Gary Schott Gildin. 
Duke University School of Law: 
Professor Katharine T. Bartlett. 
Professor Sara Sun Beale. 
Professor Paul D. Carrington. 
Professor James Coleman. 
Professor James D. Cox. 
Professor Walter E. Dellinger ill. 
Professor Carolyn McAllaster. 
Professor Thomas B. Metzloff. 
Professor Madeline H. Morris. 
Professor Robert P. Mosteller. 
Professor Christopher H. Schroeder. 
Florida State University College of Law. 
Professor Margaret A. Baldwin. 
Professor Lawrence C. George. 
Professor Steven G. Gay. 
Professor Steven Mark Goldstein. 
Professor Robert Heath Kennedy. 
Professor John W. Larson. 
Professor Jarrett C. Oeltjen. 
Professor Nat S. Stern. 
George Washington University National 

Law Center: 
Professor Jerome A. Barron. 
Professor Mary M. Cheh. 
Professor C. Thomas Dienes. 
Professor Ira c. Lupu. 
Georgetown University Law Center: 
Professor William W. Greenhalgh. 
Adjunct Professor Cynthia W. Lobo. 
Professor Mark V. Tushnet. 
Georgia State University College of Law: 
Professor Kathryn R. Urbonya. 
Golden Gate University School of Law: 
Professor Allan Brotsky. 
Professor Robert K. Calhoun, Jr. 
Professor Morton P. Cohen. 
Pro.,essor Michael D. DeVito. 
Professor Deene Goodlaw. 
Professor Joan W. Howarth. 
Professor Susan Kupfer. 
Professor Judith Grant McKelvey. 
Professor Leslie A. Minkus. 
Professor David Oppenheimer. 
Professor Wendy Rouder. 
Professor Susan Rutberg. 
Professor Bernard L. Segal. 
Professor Mary Pat Treuthart. 
Gonzaga University School of Law: 
Professor George Critchlow. 
Harvard University Law School: 
Professor Elizabeth Bartholet. 
Professor Derrick A. Bell, Jr. 
Professor Cynthia Farina. 

(Visiting Professor) 
Professor Richard Fallon. 
Professor Roger Fisher. 
Professor Gerald Frug. 
Professor Morton Horwitz. 
Professor Andrew Kaufman. 
Professor David Kennedy. 
Professor Duncan Kennedy. 
Professor Sanford Levinson. 

(Visiting Professor) 
Professor Louis Loss. 
Professor Daniel Meltzer. 
Professor David L. Shapiro. 
Professor Gary Singsen. 
Professor Henry Steiner. 
Dr. Alan Stone. 
Professor Donald Trautman. 
Professor Lloyd L. Weinreb. 
Professor Bernard Wolfman. 
Hofstra University School of Law: 
Professor Douglas L. Colbert. 
Indiana University at Bloomington School 

of Law: 
Professor Craig M. Bradley. 
Professor Daniel 0. Conkle. 
Professor Joseph L. Hoffman. 
Associate Dean Lauren K. Robel. 
Professor Thomas F. Scharnhorst. 
Professor Earl Singleton. 
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Professor Jeffrey Evans Stake. 
Professor J. Alexander Tanford. 
Indiana University at Indianapolis School 

of Law: 
Professor Helen Garfield. 
Professor W. William Hodes. 
Dean Norman Lefstein. 
Professor William E. Marsh. 
John Marshall Law School: 
Professor Melvin B. Lewis. 
Lewis and Clark Northwestern School of 

Law: 
Professor Arthur B. LaFrance. 
Memphis State University Cecil C. Hum-

phreys School of Law: 
Professor William Michael Roberts. 
New York University School of Law: 
Professor Steven Gillers. 
Professor Martin Guggenheim. 
Professor Randy Hertz. 
Professor Lewis Kornhauser. 
Professor Holly Maguigan. 
Professor Lawrence Gene Sager. 
Professor Steven Zeidman. 
Nova University Shepard Broad Law Cen

ter: 
Professor Steven J. Wisotsky. 
North Carolina Central University School 

of Law: 
Professor Warren D. Bracy. 
Professor Adrienne M. Fox. 
Professor Irving L. Joyner. 
Professor Thomas M. Ringer. 
Northern illinois University College of 

Law: 
Professor Kathleen H. Patchel. 
Professor Lawrence Schlam. 
Professor Joel H. Swift. 
Ohio State University College of Law: 
Professor Lawrence Herman. 
Rutgers-The State University of New Jer

sey S.I. Newhouse Center for Law and Jus
tice: 

Professor John Leubsdorf. 
Saint Cloud State University: 
Professor G. Kittel. 
Santa Clara University School of Law: 
Professor George J. Alexander. 
Professor Howard C. Anawalt. 
Professor Richard P. Berg. 
Professor Dean Mary B. Emery. 
Professor Monica Evans. 
Professor Russell W. Galloway, Jr. 
Professor Aidan R. Gough. 
Professor Phillip Joseph Jimenez. 
Professor Jeffrey Kroeber. 
Professor Kenneth A. Manaster. 
Adjunct Professor Gerald Z. Marer. 
Professor Jeffrey G. Miller. 
Professor Nancy A. Millich. 
Professor Robert W. Peterson. 
Professor John E . Rummel. 
Professor Margaret Mary Russell. 
Professor Eric W. Wright. 
Director Laurie B. Zimet. 
Stanford Law School: 
Professor Barbara Allen Babcock. 
Professor Charles Richard Calleros. 
Professor Charles Richard Campbell. 
Professor Janet M. Cooper. 
Professor Henry T. Greely. 
Professor Thomas c. Grey. 
Professor Gerald Gunther. 
Professor Charles R. Lawrence. 
Professor Margaret Jane Radin. 
Professor Deborah L. Rhode. 
Professor William H. Simon. 
Professor Kim Taylor. 
Professor Robert Weisberg. 
Suffolk University Law School: 
Professor Eric D. Blumenson. 
Thomas M. Cooley Law School: 
Professor Do ream M. Koenig. 
Tulane University School of Law: 
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Professor Elizabeth W. Cole. 
University of Akron C. Blake McDowell 

Law Center: 
Professor Richard L. Aynes. 
Professor J. Dean Carro. 
Professor Dana F. Castle. 
Professor Richard C. Cohen. 
Professor Malina Coleman. 
Professor Richard L. Grant. 
Professor Ann Woodley Harbottle. 
Professor Wilson Ray Huhn. 
Dean Isaac C. Hunt, Jr. 
Professor Donald M. Jenkins. 
Professor Charles E. Kirkwood. 
Professor Margery Malkin Koosed. 
Professor Constance L. Leistiko. 
Professor Anne S. McFarland. 
Professor Marla L. Mitchell. 
Professor Tawia Modibo Ocran. 
Professor Carol A. Olson. 
Professor Kyle Passmore. 
Professor Elizabeth A. Reilly. 
Professor William Douglas Rich. 
Professor John Patrick Sahl. 
Professor John F. Seiberling. 
University of Alabama School of Law: 
Professor Williams L. Andreen. 
Professor Bryan Keith Fair. 
Professor Tony A. Freyer. 
Professor Timothy Hoff. 
Professor Jerome Allan Hoffman. 
Professor Wythe Holt. 
Professor Michelle D. Monse. 
Professor Martha I. Morgan. 
Professor Karl S. Okamoto. 
Professor Norman P. Stein. 
University of Arkansas at Fayetteville 

Leflar Law Center: 
Professor Morton Gitelman. 
Professor Donald P. Judges. 
Professor Ann Killenbeck. 
Professor Rohert Todd Laurence. 
Professor John J. Watkins. 
Professor Albert M. Witte. 
University of Arkansas at Little Rock 

School of Law: 
Dean Howard B. Eisenberg. 
University of California at Los Angeles 

School of Law: 
Professor Peter Arenella. 
Professor Julian N Eule. 
Professor William E. Forbath. 
Professor Robert Garcia. 
Professor/Associate Dean Carol E. Gold-

berg-Ambrose. 
Professor Robert David Goldstein. 
Professor Kenneth L. Karst. 
Professor Jonathan D. Varat. 
University of Chicago School of Law: 
Professor Albert W. Alschuler. 
University of Connecticut School of Law: 
Professor Hugh C. Macgill. 
University of Georgia: 
Professor Milner S. Ball. 
Professor Paul M. Kurtz. 
Professor EllenS. Podger. 
University of Houston Law Center: 
Professor Mary Anne Bobinsky. 
Professor Seth J . Chandler. 
Professor David R. Dow. 
Professor Dennis P. Duffy. 
Professor Sandra Guerra. 
Professor Peter Linzer. 
Professor Laura Ellen Oren. 
Pr0fessor Jordan J. Paust. 
Professor Karl R. Rabago. 
Professor Irene Merker Rosenberg. 
Professor Yale L. Rosenberg. 
Professor Robert P. Schuwerk. 
Professor Stephen Thomas Zamora. 
University of Idaho College of Law: 
Professor Elizabeth Barker Brandt. 
Professor Neil Edward Franklin. 
Professor Kenneth Stuart Gallant. 

Professor Dale D. Goble. 
Professor Maureen Laflin. 
Professor Monique C. Lillard. 
Professor James S. Macdonald. 
Professor John A. Miller. 
Professor Myron A. Schreck. 
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Dean Sheldon A. Vincenti. 
University of Kansas School of Law: 
Professor Robert C. Casad. 
Professor Kimberley A. Dayton. 
Professor David J. Gottlieb. 
Professor Philip C. Kissam. 
Professor Richard E. Levy. 
Professor Keith G. Meyer. 
Professor Reginald Lee Robinson. 
Professor Thomas G. Stacey. 
University of Kentucky: 
Professor Roberta M. Harding. 
University of Missouri-Kansas City School 

of Law: 
Professor David Actenberg. 
Professor Julie M. Cheslik. 
Professor Corinne Cooper. 
Professor Barbara A. Glasner. 
Professor Nancy Levit. 
Professor Joan Mahoney. 
Professor Robert Popper. 
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