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SENATE—Friday, January 31, 1992

(Legislative day of Thursday, January 30, 1992)

The Senate met at 8:30 a.m., on the
expiration of the recess, and was called
to order by the President pro tempore
[Mr. BYRD].

The PRESIDENT pro tempore. The
prayer will be led by the Reverend
Hampton Joel Rector, staff assistant in
the office of Senator ROBERT C. BYRD
of West Virginia.

PRAYER

The Reverend Hampton Joel Rector,
staff assistant, office of Senator RoOB-
ERT C. BYRD, offered the following
prayer:

Let us pray:

Almighty God, this Senate is a vener-
able institution, founded by our fore-
bears in an era of change and upheaval
to forge out of chaos and formlessness
a unique destiny for this extraordinary
Nation.

Our faith is that, throughout the ca-
reer of this Nation, Thy hand has rest-
ed on this Senate, in love and rebuke,
that its wisdom might be Thy wisdom
and its voice Thy voice.

Today, we stand on the cutting edge
of a new era, both in this Nation and
around the world.

In this moment of opportunity, grant
to these chosen men and women the
courage, the sagacity, the tenderness,
the fortitude, and the maturity to au-
thor laws rooted in Thy law.

In these days of anxiety and pause,
grant to these Senators the practical
vision to guide our Nation to greater
material prosperity and security, and
the spiritual vision to strengthen the
character and fidelity of our people.

And in every season, in Thy provi-
dence, teach us all to seek Thy will, to
hope for Thy justice, and to serve Thee
in mercy, compassion, and steadfast-
ness.

For all of these things we pray in
Christ's name. Amen.

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

CABLE TELEVISION CONSUMER
PROTECTION ACT

The PRESIDENT pro tempore. The
Senate will resume consideration of
S.12, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 12) to amend title VI of the Com-
munications Act of 1934 to ensure carriage
on cable television of local news and other

programming and to restore the right of
local regulatory authorities to regulate
cable television rates, and for other pur-
poses.

The Senate resumed consideration of
the bill.

Pending:

Packwood amendment No. 1522, in the na-
ture of a substitute.

AMENDMENT NO. 1522

The PRESIDENT pro tempore. The
pending question is on the amendment
by Mr. PACKWOOD, numbered 1522, on
which there is an agreement for 3 hours
of controlled debate.

Mr. INOUYE addressed the Chair.

The PRESIDENT pro tempore. The
Senator from Hawaii is recognized.

Mr. STEVENS. Will the Senator
yield for just a moment?

Mr. INOUYE. I am happy to yield.

Mr. STEVENS. Mr. President, Sen-
ator PACKWOOD is still under doctor’s
care. He will be here later, I believe.

I ask unanimous consent that I be al-
lowed to control the time allotted to
him and to act in his stead.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. STEVENS. Mr. President, I ask
unanimous consent that I be permitted
to speak for a few minutes as though in
morning business.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

TRIBUTE TO NORTON W. SIMON

Mr. STEVENS. Mr. President, today
I offer a special tribute to an American
whose accomplishments have touched
many of our lives, although he has pre-
ferred to stay in the background and
not seek recognition for all that he's
done,

He is Norton W. Simon.

On February 5, Norton Simon marks
his 85th birthday.

A westerner, originally from Port-
land, OR, Norton has been a Califor-
nian since his teenage years.

And I'm proud to say, he has an Alas-
ka connection. In my first year in the
Senate, almost a quarter century ago,
we first crossed paths when he acquired
Alaska's Wakefield Seafoods. He helped
show the world the great value of the
Alaska king crab.

Norton Simon’s influence is global.
Those who know him will agree that he
deserves public recognition, although
he would deny that.

In working hard and achieving cor-
porate success, he has provided bene-
fits—particularly in the realms of
science and the humanities—for all of
us.

Norton Simon's generosity has
helped open new avenues of research
and technology in medicine. Through
Norton Simon’'s support, high-tech-
nology diagnostic instruments have
been developed and research projects
have been funded, resulting in saving
and changing countless lives. In par-
ticular, his contributions to the study
of hereditary diseases and the develop-
ment of brain imaging equipment have
been a boon to medical science.

Through his understanding and love
of art, he has provided, through his
museum, the opportunity for tens of
thousands to enjoy treasures created
by the great artists of the Old World as
well as the New,

As a graduate of UCLA, I note that
Norton was appointed to the board of
regents of the University of California
in 1960, by Gov. Pat Brown, and served
until 1976, during a time of great un-
rest and change in the University of
California. Norton provided -critical
leadership and wisdom to the regents,
President Clark Kerr, and the Governor
during those troubling times. He also
took the lead in establishing a new
campus at Irvine, and helped to grant
greater independence to the individual
campuses of the University of Califor-
nia.

In 1971, Norton served on the Carne-
gie Commission that proposed a new
plan for higher education. This pro-
posal was entitled “‘Less Time, More
Options—Education Beyond High
School.”” The other members of the
commission were Nathan Pusey, presi-
dent of Harvard; the Honorable William
Scranton; David Riesman, professor at
Harvard; Kenneth Tollet, professor at
Texas Southern University; and Clark
Kerr, president of the University of
California.

With his marriage to Jennifer Jones
in 1970, Norton began to focus atten-
tion on medical research. Of course, he
was also continuing his passion and
drive in building the Norton Simon Art
Collection and Museum with support
from his foundations, The Norton
Simon Art Foundation, Norton Simon
Foundation, and his own personal
wealth. He combined his unique talents
of inspiration, exploration and intui-
tion with a genuine desire to provide
benefits to the health and well-being of
the human race.

In the mid-1970's, Norton contributed
support and guidance to the founding
of the Hereditary Disease Foundation,
headed by Dr. Milton Wexler. His per-
sonal financial support to the Heredi-
tary Disease Foundation in Santa
Monica, CA, continues today.
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In 1979, he established the Jennifer
Jones Simon Foundation for Medical
Research. In 1981, he began to support a
new medical imaging technology,
positron emission tomography [PET]
that could examine the biology of dis-
ease in the living human. As part of
that effort, he developed a lifelong re-
lationship with another good friend of
mine, a PET pioneer, Dr. Michael E.
Phelps.

Much of Norton and Jennifer's sup-
port to medical research has focused on
UCLA, where he established the Jen-
nifer Jones Simon professorship, and a
research endowment of more than $6
million for PET. Norton and Jennifer
have contributed a great deal to re-
search on mental health disorders and
cancer at UCLA. Norton's generous
support has extended beyond UCLA to
Hopkins, Cornell, and the University of
Wisconsin.

As he has in all of his other endeav-
ors, Norton has provided much more
than financial support. He became part
of the scientific enterprises he sup-
ported, part of the mission of the sci-
entists involved in those enterprises.
He became a personal friend of those
scientists and an ambassador to the
outside world for the crucial medical
research they were conducting. He
taught me and many others to see the
vision beyond the every day events of
the moment.

Although he's experienced much in
his 85 years, Norton Simon continues
to search for new challenges. He wel-
comes the really tough ones and hasn't
let health problems stand in the way of
his enthusiasm for new projects and
new ideas.

Mr. President, in the early 1970's,
Norton Simon visited me to outline a
plan he had developed to rejuvenate
the railroad system of the United
States—passengers and freight. Typi-
cally, Norton was years ahead of oth-
ers, for the basis of his approach as I
recall it was that we had to eliminate
the fiefdoms created under Federal reg-
ulation—we had to deregulate the rail-
road industry or it would perish unless
heavily subsidized. How right he was—
but Congress, in the midst of the Viet-
nam war was not willing to take the
time to deal with such complex issues.

It’'s events like that, Mr. President,
that define Norton Simon for me. His
energy, vision, generosity, and public
spirit have enriched the lives of all
Americans. Catherine and I are proud
to count as close friends Norton and
his lovely wife, Jennifer, the legendary
actress, who has contributed her con-
siderable talents to Norton's endeav-
ors. Norton is a great American, and I
am happy to have this opportunity to
honor him on the occasion of his 85th
birthday.

Thank you, Mr. President.
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CABLE TELEVISION CONSUMER
PROTECTION ACT

The Senate continued with the con-
sideration of the bill.

Mr. INOUYE. Mr. President, I yield
myself 5 minutes.

The PRESIDENT pro tempore. The
Senator is recognized for 5 minutes.

Mr. INOUYE. Mr. President, I rise
today in opposition to the Packwood
amendment to S. 12.

I have set out many of the reasons
for my opposition in my floor state-
ment that I made yesterday. I would
just like to make one comment on the
substance of the amendment. The
retransmission consent provisions of
the amendment are identical to those
in 8. 12. Thus, supporters of the Pack-
wood amendment, the cable industry
and the administration, have conceded
that retransmission consent is the
proper policy.

Now that I have had an opportunity
to review the Packwood amendment,
my view remains unchanged. This
amendment will do nothing to address
the problems facing consumers or to
promote competition to existing cable
operators. It is nothing more than an
effort to pull a fast one on consumers.

It is a sham. This sham was uncov-
ered for all the world to see in the Na-
tional Cable Television Association
memorandum that stated that neither
the cable industry nor the administra-
tion would support the substitute even
if it prevailed. This memo was con-
firmed by an administration policy
statement, which stated that if the
substitute was adopted, the adminis-
tration would still have problems with
the bill.

Mr. President, I ask unanimous con-
sent to have that statement printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

OFFICE OF MANAGEMENT AND BUDGET,

Washington, DC, January 27, 1992.
STATEMENT OF ADMINISTRATION POLICY
(8. 12—Cable Television Consumer Protec-
tion Act of 1991—Danforth From Missouri
and 9 Others)

The Administration strongly opposes S. 12
because it would impose unnecessary regula-
tion on the cable television industry. If S. 12,
as reported by the Senate Committee on
Commerce, Science, and Transportation,
were presented to the President, his senior
advisers would recommend a veto.

The Administration opposes S. 12 because
it does not sufficiently emphasize competi-
tive principles in addressing perceived prob-
lems in the cable television industry. It has
been the Administration's consistent posi-
tion that competition, rather than regula-
tion, creates the most substantial benefits
for consumers and the greatest opportunities
for American industry. Television viewers
are best served by removing barriers to entry
by new firms into the video services market-
place. The Administration, therefore, would
support legislation which removes the cur-
rent statutory prohibitions against tele-
phone company provision of video program-
ming, with appropriate safeguards.
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S. 12 would greatly expand regulation of
cable rates. It would require regulation of
cable systems by either the Federal Commu-
nications Commission (FCC) or the local
government. The number of cable systems
and variety of cable programs have grown
dramatically in the absence of rate regula-
tion. Reimposing rate regulation would both
hamper the development of new products and
services for cable subscribers and slow the
expansion of cable service to areas not now
served. If it finds that additional rate regula-
tion is needed, the FCC can provide such reg-
ulation under current law. The FCC issued
new rules in June, which are expected to in-
crease substantially regulation of basic cable
rates. The Administration believes that the
rules should be implemented and reviewed
before new and inflexible legislation is con-
sidered.

5. 12 would restrict the discretion of cable
programmers in distributing their product.
Exclusive distribution arrangements are
common in the entertainment industry and
encourage the risk-taking needed to develop
new programming. Requiring programming
networks that are commonly owned with
cable systems to make their product avail-
able to competing distributor could under-
mine the incentives of cable operators to in-
vest in developing new programming. This
would be to the long-term detriment of the
American public. If competitive problems
emerge in this area, they can and should be
addressed under the existing antitrust laws.

S. 12 would also require limits on the num-
ber of subscribers that a cable operator may
serve nationwide. This provision is objec-
tionable because current antitrust laws are
adequate to protect competition. Moreover,
the FCC currently has authority to adopt
ownership rules if it determines they are
necessary.

Finally, 8. 12 would require cable operators
to carry the signals of certain television sta-
tions, regardless of whether the cable opera-
tor believes the stations are appropriate for
inclusion in its package of services, and re-
gardless of whether such inclusion reflects
the desires and tastes of cable subscribers.
The Administration believes that such
“must carry” requirements would raise seri-
ous First Amendment questions by infring-
ing upon the editorial discretion exercised
by cable operators in their selection of pro-
gramming. S. 12 was amended in committee
to give television stations the option to
choose “must carry”™ or to require that a
cable operator obtain the station’s consent
to retransmit its signal. This amendment,
however, does not address the serious First
Amendment concerns noted here. While the
Administrator supports retransmission con-
sent (without must carry), this should be
coupled with repeal of the cable compulsory
license.

The Administration supports Senate pas-
sage of the Packwood-Stevens-Kerry amend-
ment as an alternative to the reported ver-
sion of 8. 12, because it would eliminate or
significantly modify many of the highly reg-
ulatory provisions of S. 12. Moreover, it
would also remove one impediment to com-
petition in the cable industry—the exclusive
local franchise. At the same time, the Ad-
ministration wishes to work with the Con-
gress to modify or eliminate some trouble-
some provisions that remain in the underly-
ing bill. Such provisions include, for exam-
ple, the lack of generalized telephone com-
pany entry provisions, reimposition of “‘must
carry” rules, the mandatory nature of rate
regulation, the very narrow definition of *‘ef-
fective competition,”” and the administrative
burden on the FCC.
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Mr. INOUYE. As one of the authors of
the 1984 Cable Act which deregulated
the cable industry, I still want the in-
dustry to make money. In 1984, I want-
ed to help a fledgling industry take its
successful and profitable place in the
corporate world.

I believe that it has done so. The
cable industry is no longer made up of
fledglings, it contains corporate giants.
But, Mr. President, sadly, I believe it
has also lost sight of the people it was
created to serve. There are limits to
the number of times we can expect con-
sumers to reach into their pockets to
pay for corporate profits. It is time for
Congress to act, time to promote com-
petition to the cable industry and most
importantly, to protect consumers.

It has been argued that S. 12 will ir-
reparably harm the cable industry. It
will not. S. 12 will simply stop exces-
sive rate gouging by cable operators.
This bill will not put the heavy hand of
Government on the cable industry. It
will just remind the industry that it
must be more sensitive to the plight of
the people—America's consumers. S. 12
is a bipartisan effort to protect con-
sumers against abuses by the cable in-
dustry and has a wide degree of sup-
port. A vote for the substitute would be
a vote against the leadership of the
Commerce Committee, which has la-
bored over 4 years to craft a balanced
bill.

A vote for the substitute would also
be a vote against a wide range of sup-
porters including: The Consumer Fed-
eration of America; the Consumers
Union; National Consumers League;
the National Association of Broad-
casters; Association of Independent
Television Stations; Network Affili-
ated Stations Alliance; America's Pub-
lic Television Stations; the National
Religious Broadcasters; the American
Association of Retired Persons; Na-
tional Council of Senior Citizens; Com-
munications Workers of America;
AFL-CIO:; International Brotherhood of
Electrical Workers; International La-
dies Garment Workers Union; United
Steel Workers; National Association of
Telecommunications Officers and Ad-
visers; and many, many other local or-
ganizations.

I cannot believe that all of these or-
ganizations are wrong about S. 12.

Mr. President, I yield myself 3 min-
utes more.

The PRESIDENT pro tempore. The
Senator is recognized for 3 additional
minutes.

Mr. INOUYE. In addition, yesterday,
I received a letter from the National
Association of Black Owned Broad-
casters opposing the elimination of the
broadcast multiple ownership rules.

Elimination of that provision will
also eliminate a provision designed to
give incentive to nonminority station
owners to invest in minority controlled
stations. This is just further evidence
that that provision will not promote
competition.
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So I ask unanimous consent, Mr.
President, that this letter be printed in
the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

NATIONAL ASSOCIATION OF
BLACK OWNED BROADCASTERS,
Washington, DC, January 30, 1952,
Re proposed amendment to S. 12.

Hon. DANIEL K. INOUYE,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR INOUYE: The National Asso-
ciation of Black Owned Broadcasters, Inc.
(*“‘NABOB"), wishes to express its strong op-
position to a portion of the amendment to S.
12 recently offered by Senators Packwood,
Kerry and Stevens.

The amendment to S. 12 proposes to in-
clude Section 201. *Elimination of the Re-
striction on Multiple Ownership of Broadcast
Stations.” That provision repeals Federal
Communication Commission Rule 47 C.F.R.
73.3555(d), which currently limits ownership
of broadcast facilities to 12 AM radio sta-
tions, 12 FM radio stations and 12 television
stations. (If a company Is minority con-
trolled, it may own 14 stations in each of
these broadcast services).

By repealing 47 C.F.R. 73.3555(d), the
amendment to S. 12 would allow unlimited
concentration of ownership of broadcast fa-
cilities. For many years, NABOB has been in
the forefront of those voices speaking out
against increased concentration of ownership
in the broadcast industry. As we explained at
length in our letter to you dated May 1, 1991
(attached), increased concentration of own-
ership in the broadcast industry already has
escalated the selling prices of the most desir-
able stations resulting in their purchase only
by those companies with the greatest finan-
cial resources.

This concentration of ownership of the
largest stations with the best signals into
fewer hands has two strong negative impacts
on minority ownership. First, existing mi-
nority owners owning one or two stations in
a single market find themselves unable to
compete with the market power and econo-
mies of scale which a large group owner can
bring to the competitive situation in a mar-
ket. Second, new minority entrants seeking
to get into the industry are finding that
price escalation of existing stations and the
reluctance of lenders to finance single sta-
tion purchases are insurmountable barriers
to entry. This situation is, of course, exacer-
bated by tke current national recession, in
which most lenders are refusing to make any
broadcast loans.

The proposed repeal of all ownership re-
strictions reflects a reckless disregard on the
part of the bill's sponsors for the impact that
such an action would have upon the interests
of minority and small broadcasters. We can
only hope that you and the other members of
the Senate will prevent this ill-advised and
hasty action.

We therefore, request that you oppose the
proposed repeal of 47 C.F.R. 73.3555(d) and
continue your long standing support of in-
creased opportunities for minority ownership
of broadcast facilities.

Sincerely,
JAMES L. WINSTON,
Erecutive Director and
General Counsel.
PIERRE M. SUTTON,
Acting Chairman of
the Board.

Mr. INOUYE. In closing, Mr. Presi-
dent, ensuring competition and pro-
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tecting consumers is the issue, and I
most respectfully suggest that S. 12
will promote competition and impose
regulation until that competition de-
velops. So I urge all my colleagues to
look beyond the rhetoric being em-
ployed by the cable industry to the
solid foundation that supports S. 12.

Mr. President, I would like to thank
Senators DANFORTH, HOLLINGS, GORE,
GORTON, FORD, METZENBAUM, and
LIEBERMAN for their support through-
out this process. I would also like to
thank the Commerce Committee staff
for their work as well: Toni Cook, John
Windhausen, Kevin Joseph, Jim
Drewry, Kevin Curtin, Linda Morgan,
and Yvonne Portee. Also, from Senator
DANFORTH'S staff: Gina Keeney and
Mary McManus.

The PRESIDENT pro tempore. Who
yields time?

Mr. STEVENS. Mr. President, I yield
30 minutes to the Senator from Colo-
rado [Mr. WIRTH].

The PRESIDENT pro tempore. The
Senator from Colorado [Mr. WIRTH] is
recognized for 30 minutes.

Mr. WIRTH. Mr. President, I shall
not use the total 30 minutes at this
point. T wanted to make an opening
statement and then retain the remain-
der of the time for purposes of rebuttal.

First of all, Mr. President, I want to
start out by congratulating the broad-
casters of the United States. For the
first time in the many, many years I
have been working on telecommuni-
cations issues, the broadcasters have
launched a very, very effective pro-
gram of convincing people here about
the issue of retransmission consent and
must-carry.

I want to congratulate them. They
have brought their people in from all
over the country and raised this issue
of retransmission consent to the point
that the issue of retransmission is in-
cluded exactly in the substitute as it is
in 8. 12. I bring that issue up to start
with for two reasons: one, to congratu-
late the broadcasters and, second, to
make sure my colleagues understand
that this is mnot an issue of
retransmission consent and must-carry
versus no retransmission consent. They
are both in the legislation and in the
substitute.

Second, I want to confirm, I am sure
there are a broad list of supporters of
S. 12. Everybody would like to have as
much as possible for as little as pos-
sible. There is no question about that.
In the short term that is an immediate
thing that most people would like to
see, that sort of short-term return,
which we have had a great deal of over
the last 10 or 12 years. There is no
thought of investment in the future.
Let us just get as much as we can
today for as little as possible. It is that
precise short-term attitude that is the
most destructive element in 8. 12.

If, as has been argued, cable tele-
vision is such an enormous ripoff of the
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American consumer, the question is
begged, why have the number of sub-
scribers of cable television doubled in
the last 6 years? If this is such an oner-
ous service, why do, now, 60 million
American households subscribe to
cable television as opposed to the 30
million prior to the 1984 to 1986 period,
when the Cable Television Act was
passed and then went into effect?

It seems to me that is a good ques-
tion to ask. If it is such a terrible
thing, why have so many American
households subscribed?

There appear to be a couple of prob-
lems but let me, first of all, point out
one of the myths. One of the myths re-
lates to rates. The discussion has been
made, somehow there is this enormous
ripoff of the American consumer relat-
ed to rates. The point has been made
quite accurately that cable television
rates have gone up about 60 percent
since the time of deregulation. Forget-
ting, of course, that prior to deregula-
tion, the cable television rates in the 12
years prior to 1984 lagged behind by
more than 70 percent, kept artificially
low by a whole patchwork fabric of reg-
ulation and, more important, by efforts
by other industries to keep the cable
television industry from reaching its
potential.

The simple fact of the matter is that
the cost per individual basic service
channel—has not increased between
1986 and 1991. In addition, it is not sim-
ply a package of retransmitting, ABC,
NBC, and CBS. It has come to include
a whole variety of new services as well.
If you take the per-channel rate, that
in fact has gone up very, very slightly
over a period of time. The cost per
basic service channel has gone up to 53
cents in 1991 from 44 cents in 1986.

More important than that, how does
this compare with the general rate of
inflation? The price per channel at the
rate of inflation would be 54 cents. In
fact it is 53 cents.

If the per-channel rate for basic cable
television had gone up just the rate of
inflation since 1986, they would be up
to 54 cents a channel. In fact they are
only up to 53 cents a channel. Obvi-
ously, one looks at various issues and
analyzes these issues in different ways.
But what is important is the basic
package; the basic package made avail-
able to the American consumer in fact
has run behind the rate of inflation on
a per-channel basis.

A lot of people are saying cable rates
have gone up 60 percent. The other
facts that have to be remembered in
that are, one, because of this enormous
amount of regulation and interference
by other industries, the cable tele-
vision industry had not been able to
grow and reach its potential until 1986.
That is why legislation was passed in
1984.

Since 1986, cable television has added
to the basic package a great number of
other services and channels and that
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total package has to be looked at in
terms of the overall cost. And, in fact,
as this chart coming out of numbers
done by the General Accounting Office,
this study shows it has run behind the
general rate of inflation.

Now I think it is important to talk
about what is and what is not in this
legislation. First of all, it is important
to note what is similar about the two
issues before us. The substitute and S.
12 each do three things: regulate basic
cable rates; set standards for customer
service; standards for signal quality
and reliability.

Let us go back to what is driving this
regulation to begin with. What is driv-
ing this legislation to begin with were
complaints from individuals that some-
how the package of basic cable rates or
basic cable rates have increased dras-
tically in some communities in some
cases. There is no question about that.
The rates have gone up. The distin-
guished Senator from Missouri cited
some of those, and the distinguished
Senator from Hawaii has cited some. In
their back yards there have been exam-
ples of basic cable rates going up too
rapidly.

We recognize that there have been
some abuses in the area. To address
these abuses, we provide in the sub-
stitute, as does S. 12, basic regulation
of cable service.

Second, customer service. The cable
television industry has grown very rap-
idly in recent years. It has doubled in
size in the last 6 years. Any industry
that goes from about 30 million house-
holds to 60 million households in a rel-
atively short period of time is going to
have growing pains and related prob-
lems. I compared that earlier to the
boy at age 14 who suddenly begins to
grow. We have seen that individual
outgrow his shoes, outgrow his pants.
Cable has grown and they have out-
grown in some ways their ability to
keep up with the service structure.
They have a major customer service
under way now to make sure that those
service elements are addressed. And we
require in our substitute, as does S. 12,
that the FCC set standards for cus-
tomer service.

Third, signal quality and reliability.
One of the reasons that cable television
exists to begin with is to provide signal
quality and reliability. You cannot re-
ceived a good television signal in Man-
hattan. In areas of the Rocky Moun-
tains you cannot receive a good tele-
vision signal You need retransmission
through cable television to have that
signal reliably sent out in a quality
fashion.

No one disagrees with the importance
of these three basis consumer issues.
S0 what we ought to be doing, Mr.
President, is passing legislation that
addresses these three basis issues. That
is what is driving the debate for legis-
lation. That is why we should legislate.

What we should not be doing, Mr.
President, is launching a fundamental
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and punitive attack on the cable tele-
vision industry. As I pointed out in my
remarks on Monday and again yester-
day, the telecommunications industry
has been all about people trying to
keep the new technology down, keep
the new technology out. Keep the new
idea and the new technology out.

If we pass S. 12, we are going to sig-
nificantly smother the capacity of the
cable television industry to embark
upon new initiatives and new program-
ming just at a time when the American
public is coming to depend upon the
cable television industry alone for chil-
dren’s programming, for educational
programming, for news programming.

If the cable television industry had
not been able to make investments in
CNN, we would not see CNN, nor would
we, Mr. President, see the way in which
the commercial television networks
have changed their delivery of news
services to be more timely, to have
more on-the-spot reporting. CNN has
forced a major change in the way in
which the networks do their news.
That is a good thing. That is innova-
tion. We are going to stifle that sort of
innovation.

In children’s programming, it used to
be that the networks provide program-
ming for kids and that was a require-
ment that the networks serve the edu-
cational requirements of children.
With the deregulation mania of the
1980°'s, that requirement was totally
wiped out by the FCC. We restored
some of the children’s requirement
after a very difficult legislative battle.

It is not the networks that are carry-
ing educational programming for chil-
dren. There is very little of that com-
ing from commercial broadcasting. The
cable television industry, through a va-
riety of channels and a variety of the
very items we were talking about ear-
lier, have now provided that to the
American consumer, to American chil-
dren, to the American educational sys-
tem through cable television.

What we are going to do in S. 12, if S.
12 passes, is smother the capacity to do
that as well. Why would anybody make
an investment in programming if you
cannot recover that cost? That is what
is going to happen under S. 12.

Basic educational programming, run-
ning all the way from programs about
the environment to programs about
history, all kinds of those offerings
available to individuals cost money to
produce and put on the air. But what
we are going to do with the program
access provisions in 8. 12 is set it up in
such a way that an entrepreneur or cre-
ative artist will have no incentive to
create, the Government with dictate
who controls a product and at what
price it is sold.

Under this, the program access provi-
sions are like saying to Garry Trudeau,
you can be very clever and draw up
“Doonesbury" but we are going to tell
you who to sell it to and at what price.
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How absurd is that? We do not do it
with syndicated columnists. If George
Will writes a column, we do not tell
George Will how much to charge for
that column, or to whom to sell that
column. It is ridiculous but that is
what is proposed in S. 12 that cable tel-
evision do and cable television produc-
ers do: Tell them to whom they can sell
their programming and at what price
they can sell that programming.

That is not only wrong in terms of
what we want this telecommunications
industry to do, it is wrong in terms of
copyright and a basic sense of fun-
damental property rights in this coun-
try. It is not the right thing to do.

I am going to stop with that at this
time, Mr. President.

There are things that a basic bill
ought to do. The substitute does allow
the regulation of rates, allow the regu-
lation of service, allow the regulation
of signal quality. Those are the basic
ingredients of what ought to be in a
bill and those same elements are in the
substitute as are in S. 12.

But we should not go beyond these is-
sues and launch a frontal attack on
this industry that has provided so
much to the United States of America.
It is the other elements in S. 12 that
are so destructive to this industry.
These are really what it is all about.

I urge my colleagues to look care-
fully at this substitute. If they are con-
cerned about the broadcasters’ inter-
ests, those are included in the sub-
stitute. If they are concerned about
rates, rate regulation is in the sub-
stitute. If they are concerned about
service, customer service standards are
in the substitute. If they are concerned
about signal quality, that is in the sub-
stitute. The issues driving this debate
to begin with are in the substitute. But
we should not turn that into a flat car
which flat car then loads up with all
kinds of attacks on this industry. That
is not what we ought to be doing.

Mr. President, we will, I am sure,
over the next couple of hours, hear the
rationale for why this industry is under
such attack. I look forward to hearing
those an taking the time also to an-
swer those charges.

OVERVIEW

8. 12 is a well-intentioned response to
examples of excessive rate increases
and customer service problems in the
cable television industry. There have
been abuses in this area and Congress
should pass legislation that addresses
these concerns. I hope we will do so.

However, we also have to recognize
that viewers enjoy the programming
available on cable and have benefited
from the increase in the number of
channels and the many new programs
that we have seen introduced in recent
years. These new channels and pro-
grams would not be possible without
investments made by the cable indus-
try. Continued investment is needed to
help bring new programs and tech-
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nologies such as fiber optics and digital
compression to cable viewers. Fun-
damentally, we need to make sure our
communications policy continues to
encourage a diversity of choices for
consumers.

That is why we need balanced legisla-
tion that addresses the rate and service
problems but does not stifle invest-
ment by the industry. We do not want
to create a regulated, stagnant indus-
try that continues to offer consumers
what they get today but has little abil-
ity to change with the times, offer new
services, and compete with other seg-
ments of the telecommunications in-
dustry.

S. 12 does not strike a balance. It in-
cludes a number of punitive provisions
that simply go too far. Rather than
working to protect consumers, much of
S. 12 seeks to resolve interindustry dif-
ferences and conflicts in favor of ca-
ble's competitors. These and other pro-
visions would create strong disincen-
tives that would discourage industry
investment in programs and tech-
nology. It is these provisions that I am
concerned about. I support the provi-
sions that seek to regulate basic rates
and improve customer service.

SPECIFIC PROBLEMS WITH S. 12
RATE REGULATION

S. 12 would potentially expose vir-
tually every service offered by a cable
company to regulation. This approach
goes too far. We have a responsibility
to ensure that Americans have access
to affordable information sources and
there are services for which regulation
may be appropriate. But there are also
services that have never been regulated
and, by any standard, are discretionary
and hardly need regulatory oversight.

The more areas we open up to poten-
tial local regulation, the more likely
we are to return to the unworkable sys-
tem we saw before 1984 when local au-
thorities kept rates artificially low and
both consumers and the industry suf-
fered as a result. If regulation of dis-
cretionary services proves unwieldy—
as I fear it might—programmers will
have little incentive to take the risk of
developing new services. I do not need
to remind my colleagues that consum-
ers will be unable to obtain program-
ming that does not exist at any price.

If we want to ensure that consumers
will continue to have access to new
programming, we should not take away
the incentive to develop new programs.
Let us limit rate regulation to the core
programming that we want to ensure
that all Americans have access to at
affordable rates. Other services are dis-
cretionary and we should let the mar-
ket set the rates just as the market
sets prices for other forms of entertain-
ment.

ACCESS TO PROGRAMMING

S. 12 would require cable networks to
sell their programming to most anyone
at the same price. Under this scheme,
owners of intellectual property would
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no longer be able to control the dis-
tribution of their product. Think about
what this means for the companies
that have created programming. A
company comes up with a program
idea. It puts very substantial money
up—often hundreds of millions—in a
risky market to support the program
service. As soon as a program becomes
a success, competitors are at the door
demanding access at Government set
rates. It is easy to see how such a sys-
tem would kill the incentive to invest
in new programs. The result will be
less choices for consumers in the fu-
ture.

The access provisions are unprece-
dented in American business practice
or copyright law. Journalists control
what newspapers carry syndicated col-
umns; broadcast networks control
what stations can carry their program-
ming: movie studios control who can
distribute their product to the public.
But 8. 12 would take that right away
from a cable programmer.

Rather than developing their own
programs and offering viewers new
choices, cable’s competitors want Con-
gress to require the cable industry to
give them access to their program-
ming. Moreover, cable's competitors
want to legislate the price at which
cable programmers must sell their pro-
gramming. S. 12 would do just that,
force cable operators to sell their pro-
gramming at a fixed price to competi-
tors, ignoring the rationale behind our
intellectual property laws.

Program Access is also a solution
looking for a problem. Alternative dis-
tributors already have access to vir-
tually all cable programs and can pro-
vide them to consumers at prices com-
petitive with cable. Consumers will not
benefit from the program access provi-
sions. Nor will the creators of tele-
vision programming. But some middle-
men, who made no creative contribu-
tion and took no financial risks to
bring programming to viewers, will be
enriched.

We should encourage the develop-
ment of new programming to compete
with cable, not legislate that all video
services offer identical products.

OWNERSHIP RESTRICTIONS

S. 12 requires the FCC to limit the
number of subscribers that any one
cable operator can serve and the num-
ber of channels on which an operator
can carry programming in which it has
a financial interest.

If such limits are appropriate, the
FCC already has the authority to im-
pose them. But S. 12 requires the FCC
to adopt them whether they are needed
or not and ignores past FCC, Depart-
ment of Justice, and National Tele-
communications and Information Ad-
ministration inquiries into this mat-
ter. These agencies have all determined
that limits are not necessary at this
time.

Yes, anticompetitive practices can
result from horizontal and vertical in-
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tegration. That is why we have anti-
trust laws and if cable companies are
engaging in improper activities, those
laws should be enforced. In addition, as
the industry changes, we could find
ourselves at a point where ownership
restrictions are necessary. Before we
decide to impose them now, we need to
ask ourselves if we really have a prob-
lem today.

There are a variety of anecdotal re-
ports about coercion and shakedowns.
We have heard them from the sponsors
of S. 12. These anecdotes certainly pro-
vide good theater and political ammu-
nition. But should anecdotes drive pol-
icy or should we look to see whether a
problem exists before we try and fix it?

In fact, the largest cable operator
only serves about one-fifth of cable
viewers, hardly an unusually large
market share for an industry’s leading
company. And as far as vertical inte-
gration is concerned, more than 40 per-
cent of cable programmers have no op-
erator ownership interest and many of
the ones that do simply would not exist
if operators had not provided capital
necessary for the service to begin or
survive.

It is the very companies that would
be hamstrung by these rules that have
brought consumers the cable program
services they so highly value. How does
it make sense to say that Time-War-
ner, who invented services like HBO
and MTV, can no longer invent new
program services? It makes no sense. S.
12 would sharply reduce the incentive
and ability of many cable programmers
to invest in systems and programming.

RETRANSMISSION CONSENT/MUST-CARRY

The retransmission consent/must-
carry provisions in S. 12 give broad-
casters all the leverage in negotiating
a relationship with a cable system. S.
12 provides broadcasters with a choice
between the must-carry rules that re-
quire cable systems to carry local
broadcast signals and a new
retransmission consent right that re-
quires cable operators to obtain the
permission of a broadecast station in
order to carry its signal.

Giving broadcasters their choice be-
tween retransmission consent and
must-carry provides them with a tre-
mendous advantage over cable. A popu-
lar broadcaster can use retransmission
consent to obtain compensation from a
cable system that carries it. When we
look at the other side of the coin, an
unpopular broadcaster that a cable sys-
tem would rather replace with more
appealing and profitable programming
can use must-carry to remain on the
system at no charge.

Standing alone, independent of each
other, must-carry or retransmission
consent may make sense. However, the
combination of the two in S. 12 raises
serious concerns. The retransmission
consent and must-carry provisions
could lead to higher basic cable rates
and limit the ability of cable to finance
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new programming. Moreover, the pro-
visions have a profound affect on copy-
right law that has not been fully evalu-
ated.

CONCLUSION

Many elements of S. 12 are appro-
priate. We need to increase regulation
of cable. The sponsors of S. 12 would
like the debate on the alternative to
focus on that question: Should we regu-
late cable? Framing the debate in this
way allows them to avoid serious de-
bate over the matters that are really
at issue.

I am sure there are those in this body
who want to see no legislation enacted.
There certainly are some in the indus-
try who feel that way. But I disagree.
Let us pass a bill. But let us pass a bal-
anced one that will not end the flow of
new programming and technologies to
America's television viewers. Many
provisions of S. 12 would do just that
and we should have a debate over those
provisions.

At this point, I retain the remainder
of my time.

Mr. President, I yield the floor.

The PRESIDENT pro tempore. The
Senator from Colorado has 16 minutes
remaining under his control, and it is
reserved.

Mr. BURNS addressed the Chair.

Mr. STEVENS. Mr. President, I yield
the Senator from Montana 5 minutes
on this issue.

The PRESIDENT pro tempore. The
Senator from Montana is recognized
for 5 minutes.

Mr. BURNS. I thank the manager of
the bill.

Mr. President, I do not think there
has been anybody in this body who has
sat through more hearings, taken more
testimony on any one issue than the
chairman of this subcommittee. I think
that the chairman would have to agree
with me that most times.it was just
him and me. I do not know of another
Senator who sat through more and
asked more probing questions about
this issue.

Wherever we go, we talk about the
American economy and how flat it is
and, yves, we are in a very stagnant
economy. There would be those of us
who would have some type of an idea
on how we reached this point and what
it is going to take to get us out of it.

I bring to the attention of the U.S.
Senate a book that I received in the
mail that came from the Office of Man-
agement and Budget. It is a very thick
book, as one can see. It says ‘‘Regu-
latory Program of the United States
Government from April 1, 1991 to
March 31, 1992."" It is 1 year of rules and
regulations, 514 of them spelled out,
that has an impact on our economy of
$100 million or more per rule or regula-
tion.

Then one would ask where has our
economy gone? I suggest it makes very
interesting reading on what we have
done to the American economy
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through this body, and most of it has
been done through rules and regula-
tions.

Right now the citizens of this coun-
try are hurting. I just want to show my
colleagues something of an industry
that is still providing jobs, oppor-
tunity, and the impact that it has had
since 1978. I direct my colleagues’ at-
tention to the growth in employment
from 1978 to 1990. In 1978 there were
23,584 employees and in 1979, it grew. It
still grew under the old regulation. But
in 1984, whenever we deregulated,
growth really took off. Now it employs
some 102,656 employees.

Of that, the growth in opportunities
and employment opportunities for the
women of this country has increased
some 41 percent—from 31 percent of its
total employment in 1978, now 41 per-
cent. In minority groups, it has dou-
bled from 12 percent to 24 percent.

Those are startling figures in an in-
dustry that is moving ahead and still
providing services to the consumer.
And, yes, there would be those who
want to receive it all for nothing.
Something has to fuel the engine.
Something has to drive it. What drives
it is the ability to take advantage of
opportunities for a host of people in-
volved in programming, production,
building physical plants, and providing
the services to our customers.

Mr. President, what the Senator from
Colorado has said all along is true. If it
had been so bad, why has it grown so
fast? And that is not a captive audi-
ence. I would imagine in most house-
holds, if it boiled down to having cable
television or milk, I think milk would
win. But the allowance of competition,
or the threat of competition, does more
psychologically in the marketplace to
govern rates than we can do as a regu-
lator or Federal Government.

The substitute is bipartisan. I have
been told urgency sometimes is the
greatest enemy to the important. This
substitute was not ill-crafted. It still
has the rebroadcast consent, must
carry, for those broadcasters because I,
for one, am a strong believer in free,
over-the-air broadcast. It provided a
great service for our communities
across this country and basically, here
we go down a road that will allow us
not to compete.

I know if I was one of those regulated
industries I would say OK, 1 will take
regulation if you will keep competition
out. Basically, that is what we are
doing here. I am not going to worry
about the kind of service I deliver if I
do not have any competition. I am reg-
ulated. I can take my money, present
my books to the local government en-
tity, and be secure for the rest of my
life and not progress like these folks
have done, bringing services and a
thousand services to our little commu-
nities in Alaska, in Montana, in Colo-
rado, where before we did not have any-
thing at all.
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We have gone from, what, six chan-
nels in Billings, MT, when I first was a
cable subscriber, that cost $7 or $8. Now
we get 40 for $17 and a wide variety of
programming that we would never have
received unless the organization could
Progress.

Mr. President, I ask unanimous con-
sent that statistics for Montana and
national cable be printed in the
RECORD.

There being no objection, the statis-
tics were ordered to be printed in the
RECORD, as follows:

STATS FOR MONTANA CABLE

TCI Cablevision of Montana, Inc. provides
cable services to 130,000 customers in the
State of Montana. We serve 3 communities
in the state and employ a total of 217 people.
Breakdown of 1991 statistics for the eco-
nomic impact TCI has had in Montana:

Paid $1,211,971 in Franchise Fees to City
Governments.

Paid $499,653 in Property taxes and vehicle
licenses.

Salaries paid out: $6,373,745.

Employee Benefits: $329,604.

Payroll taxes: $637,845.

Approximately $400,000 paid out in adver-
tising in various media throughout the state.

Breakdown of 1991 donations, public serv-
ice participation and local involvement:

Total of $300,000 donated to State's
METNET educational network for use in Dis-
tant Learning Project.

All schools in cable areas wired free of
charge and given cable free of charge. Total
of 108 schools.

Over §$28,000 donated to State-wide Inter-
mountain Children’s Home for abused chil-
dren.

$31,000 donated to local CrimeStoppers pro-
gram in 17 cities, annual fundraiser for Mus-
cular Dystrophy association was over $47,699.

Cable-in-the-Classroom materials provided
to educators free of charge. Total to TCI
$12,468,

Montana TCI Summary:

Covered live and cablecast across the State
on TCI Cablevision, the State of the State
address of Governor Stan Stephens.

Various State-wide statistics:

11 people hired to handle 24-hour State an-
swering center located in Helena. Customers
calls are now forwarded after local business
hours to the regional center to talk to a
trained TCI representative.

Calls answered in an average of three
rings. If customer put on hold, average hold
time in December 1991 was 12 seconds.

Rate analysis:

Following is a rate analysis for TCI Cable-
vision of Montana, Inc.

Average number

"y Average basic/
of basic chan-
expanded basic  Cost per channel
nels‘::;ndaﬂ rite

16 $14.23 $89
3 15.75 68
17 18.65 69

The Basic rate changed 31% between 1986
and 1991 or about 6.2% each year. Channels
provided to our customers during the same
period of time increased 69%, or 11 channels.
Not only did programming increase over the
years but the guality and types of program-
ming provided to our customers increased
dramatically.

NATIONAL CABLE STATS

Entering the 1990s, cable television has be-
come part of the American mainstream. The
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majority of American households now sub-
scribe to cable service. Viewing of cable
originated programming is at an all time
high and continues to grow rapidly. Industry
revenues continue to increase at a pace ex-
ceeding 10 percent per year. As a result, the
cable industry has established itself as a
major force in the communications and
media industries, while exerting a growing
impact in the United States economy as a
whole.

TOTAL IMPACTS

Cable television will contribute approxi-
mately $42 billion to the Gross National
Product in 1990; directly and indirectly, the
industry will provide 561,000 jobs, generating
income of $18.2 billion.

Cable operator revenues in 1990 approxi-
mate $17.3 billion, providing direct employ-
ment to 101,400 people. Cable employee in-
come totals $2.8 billion.

Cable industry suppliers employ an addi-
tional 69,000 persons in cable related jobs,
with personal income of $2.4 billion.

Cable operator expenditures on personnel,
and goods and services indirectly generate
an additional 390,000 jobs as these dollars
work their way through the national econ-
omy.

Direct cable operator employment has in-
creased by nearly 14,000 jobs since Bortz &
Company's 1988 cable impact study and by
24,000 jobs since 1986; total cable related em-
ployment expanded by 27 percent, or 120,000
jobs, over the 1986 to 1990 period. Cable relat-
ed job growth is estimated to account for
more than one percent of domestic employ-
ment increases since 1986,

Both direct and indirect cable employment
is concentrated overwhelmingly at the local
level, generating positive economic impacts
through the 9,000 individual systems serving
communities across the nation.

Cable's impacts are spread throughout all
major sectors of the United States economy.
The largest impacts overall are in the serv-
ices, and transportation, communications
and public utilities sectors, followed by trade
and manufacturing.

OTHER CABLE INDUSTRY IMPACTS

In addition to the purely economic impacts
described above, the cable television indus-
try has fundamentally altered the manner in
which most American households view tele-
vision. Cable has established a level of pro-
gramming quality and diversity that con-
sumers are willing to purchase in a competi-
tive environment:

Almost nine-tenths of cable subscribers
now have access to 30 or more program chan-
nels; over one-fifth can receive 54 or more.
By comparison, as recently as 1985, fewer
than two-thirds of subscribers received 30 or
more channels and less than 10 percent re-
celved 54 channels.

Basic (including superstations) and pay
cable programming accounts for over 40 per-
cent of viewing in the average cable home
and nearly half of all viewing in homes with
one or more premium cable services.

On a national basis, viewing of basic and
pay cable programming has increased by
more than 70 percent since 1983; viewing to
network affiliated broadcast stations de-
clined 15 percent over the same period.

Cable offers a wide variety of differen-
tiated program networks, many targeted to
specific interest or demographic groups. Ex-
amples include Cable News Network and
Headline News, C-Span (coverage of the U.S.
Congress and the political process), Nickel-
odeon (award winning children's program-
ming), The Discovery Channel (documen-
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taries), The Learning Channel (adult edu-
cation and information), Black Entertain-
ment Television and The Silent Network
(programming for the hearing impaired).

In comparison with “‘regular TV', respond-
ents in the 1989 Roper Report on Television
described cable as having better quality pro-
grams, greater program variety, better en-
tertainment and sports programs, and more
educational, cultural and sports programs.

Mr. BURNS. Mr. President, I rise
today as a original cosponsor and sup-
porter of the bipartisan substitute and
as an opponent of S. 12, the cable rereg-
ulation bill.

1 have been hearing a lot of long-
winded speeches over the past couple of
days on why the Senate should pass S.
12, but I can sum up in three words why
we should reject this anticompetitive
bill, and those words are jobs, program-
ming, and technology.

Because of the unintended adverse ef-
fect it will likely have on jobs, tech-
nology, and programming innovation
by imposing yet another layer of sti-
fling Government regulation without
removing those artificial obstacles
which preclude competition from de-
veloping, I oppose S. 12.

This adverse effect will have a long-
term negative impact on our national
welfare because it will substantially
delay the development of an advanced
telecommunications infrastructure es-
sential to our long-term national pros-
perity and guality of life.

There are several fundamental flaws
with S. 12.

First, in the stifling regulatory envi-
ronment envisioned in 8. 12, cable com-
panies will be discouraged from invest-
ing in new, innovative programming
and transmission technologies like
fiber optics. The mere threat of such a
regulatory regime had a negative im-
pact on cable industry investment in
1990.

Cable industry capital expenditures
fell by $268 million, or 13 percent from
the previous year’'s level. This decline
followed a trend of double digit in-
creases following deregulation in 1984.
This massive investment by cable has
produced jobs.

Second, S. 12 fails to modify the ex-
isting disincentives in the Cable Act on
telephone company investment in
broadband technologies like fiber op-
tics and cable companies will not be
encouraged to launch a competitive ef-
fort into the telephone business. S. 12
does not even attempt to address the
prohibition on telephone company pro-
vision of video programming.

Moreover, S. 12 does not sufficiently
modify the existing treatment of the
local franchise requirement which, in
effect, results in an exclusive, monop-
oly license to provide video program-
ming. Finally, S. 12 does not encourage
the cable industry to advance tech-
nology innovations in competition
with the local telephone loop through
deployment of personal communica-
tions services. Let me briefly elabo-
rate.
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HISTORICAL PERSPECTIVE
Copyright legislation in 1976 and a
Pole attachment statute in 1978 gave
some impetus to the growth of cable.
But it was not until 1984 that Congress
found it necessary to enact comprehen-
sive legislation to establish a national
policy concerning cable communica-
tions to ensure that competing State
and local regulation did not frustrate
the availability of this service to the
American people. The 1984 Cable Act
has been a great success in achieving
one of its major objectives the growth
of cable television.

During the past decade, spurred by
the 1984 Cable Act, the cable television
industry has performed a tremendous
service for our Nation. As the cable in-
dustry grew, Americans were given ac-
cess to an unprecedented wealth of in-
formation, news, and entertainment.
The cable industry has increased chan-
nel capacity and developed a host of
unique services not previously avail-
able.

Moreover, in important areas such as
education, TCI and other industry lead-
ers have been instrumental in develop-
ing innovative distance learning pro-
grams, bringing together students and
teachers when geographic location,
jobs, or home responsibilities would
otherwise make learning impossible. In
short, cable television has been an
American success story.

This success was achieved, in part,
because Government policies encour-
aged investment and growth. Legisla-
tion now before the Senate, however,
seeks to reregulate the cable industry
and reverse the advances that have
been made. I have been, and will con-
tinue to be, an outspoken opponent of
the reregulation provisions contained
in 8. 12. The stifling regime envisioned
by this legislation will discourage in-
vestment in inecreased channel capac-
ity, in innovative programming, and in
new transmission technologies such as
fiber optics.

The technology of the Information
Age will be developed, controlled, and
exported by countries that encourage a
steady stream of ideas and innovations
in communications, not in countries
that construct an array of regulatory
obstacles and barriers.

Cable operators and programmers are
preparing for the 21st century by con-
tinuing to expand viewer choices and
to develop new technologies. S. 12
would not further these efforts; in fact,
it would have a contrary impact. In the
end, consumer choice could be dras-
tically reduced. That is why I will con-
tinue to work to defeat this bill.

Rather than regulation, I actively
encourage my colleagues to build on
the great success of the Cable Act by
enhancing competition, by removing
artificial barriers to competition, and
avoiding unnecessary regulation.

JOBS AND ECONOMIC IMPACT OF CABLE

S. 12 as drafted will, plain and sim-

ple, cost America jobs. And in light of
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the economic downturn we are experi-
encing today, that loss of jobs is a
price too high to pay.

As a policymaking body, we have a
responsibility to look at the cable in-
dustry and determine how we might re-
solve some of the problems with cable
but strangling it with unnecessary,
burdensome regulations is certainly
not the answer.

Our Government is good at imposing
regulations, and frankly, I am con-
vinced that a major contributor to this
recession we are experiencing today is
unnecessary regulation that has stran-
gled American business. Granted, some
regulation is necessary in a free mar-
ket economy. But last year the Federal
Government implemented 514 “‘signifi-
cant’ regulatory actions, “‘significant"
meaning those regulations likely to
have an annual effect on the economy
of $100 million or more, a major in-
crease in costs or prices, or significant
adverse effect on competition.

One recent comprehensive study con-
ducted by Robert Hahn and John Hird
from Yale found that the yearly soci-
etal cost of regulation is 3300 to $500
billion. Regulation, down and dirty,
raises costs, raises operating expenses,
and raises the need for a business to
make ends meet, often by laying off
employees.

Right now, the citizens of this coun-
try are hurting. We have seen jobs lost
in cities throughout America, jobs with
law firms, retail stores, banks, real es-
tate enterprises, car manufacturers,
and the list goes on. One industry, how-
ever, continues strong employment
during these trying economic times
and that is the cable industry.
Throughout the last decade cable em-
ployment tripled from 33,654 in 1980 to
102,656 in 1990.

And now we are thinking about com-
mitting “regulation strangulation” on
this viable industry in an attempt to
address what I believe are very legiti-
mate concerns about cable rates, cus-
tomer service, and the future of the
telecommunications industry.

It is clear to me that we have got to
fine tune the cable industry. The 1984
Cable Act is not perfect, but it has
been successful in building more sys-
tems, developing more original pro-
gramming, and creating more jobs. But
there has also been increases in cable
rates and decreases in responsive cus-
tomer service, and it seems to me that
lack of competition has fiercely aggra-
vated this situation. By injecting real
and meaningful competition into the
cable business, we can force better pro-
gramming, lower rates, improved serv-
ices, and enhanced responsiveness.

The bipartisan alternative to 8. 12 is
designed to address the problems that
exist in the cable industry through
competitive, market-oriented policy
without creating unnecessary and in-
trusive Government regulation. Frank-
ly, this alternative is not a perfect bill
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either, but it is a more palatable ap-
proach to this Senator than the regu-
latory quagmire offered by S. 12.
EFFECTS OF REGULATION ON CABLE
PROGRAMMING

When Congress passed the Cable
Communications Policy Act of 1984, a
primary purpose of the act was to “‘as-
sure that cable communications pro-
vide and are encouraged to provide the
widest possible diversity of informa-
tion sources and services to the pub-
lic." In meeting that goal, the Cable
Act has been a clear success.

The number of cable program serv-
ices has more than doubled since the
Cable Act. Cable systems’ expenditures
for basic cable programming have risen
from $234 million in 1983 to $1.4 billion
in 1991. Statistics aide, any cable view-
er in America can tell you that more
cable networks exist and they are a lot
better than they used to be.

The results of cable deregulation can
be seen every day on the screens of
Black Entertainment Television, the
Discovery Channel, Arts and Enter-
tainment, Turner Network Television,
Cable News Network, the Family Chan-
nel, Nickelodeon, and a host of other
basic cable networks. Viewers clearly
have noticed the improvement. That is
why basic cable's share of the total
U.S. television audience has risen from
an 11 percent of viewing in 1983 to a 29-
percent share of viewing today. That
this dramatic improvement of cable
programming occurred alongside de-
regulation is no coincidence.

Turner Broadcasting is a clear exam-
ple of the success of the Cable Act in
programming diversity and improve-
ment. Since deregulation, TBS has
launched a new cable network, TNT,
promoting diversity. And TBS pro-
gramming on all of its networks has
been allowed to improve. TBS' esti-
mated expenditures on entertainment
programming, including sports, grew
from $45 million in 1984 to over $534
million in 1990. Made-for-TNT movies
now typically cost $3 to $4 million to
produce, as much if not more than the
cost of broadcast movies.

In a recent Roper Poll, television
viewers cite cable by 47 percent to 28
percent for regular broadcast tele-
vision as having ‘lots of wvariety.”
Cable networks’ growth is not just a
result of greater cable penetration.
From 1984 to 1989, viewing of basic
cable networks more than doubled the
rate of cable home growth. In the past
3 years, basic cable viewership growth
outstripped cable home growth by four
times. This growth must be attributed
to both the increase in basic cable net-
works and the increase in original pro-
gramming provided by basic cable pro-
grammers: Over a quarter of the high-
est rated basic cable programs, exclud-
ing sports, during 1990 were original
cable productions. For example, pre-
mieres of TNT-original movies and
miniseries garnered audience averaging
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64 percent higher than nonoriginal pro-
gramming aired in the same time peri-
ods in 1990 and 93 percent higher in
1991.

Despite the higher programming
costs which go along with better pro-
gramming, cost-conscious consumers
have benefited. Improved basic cable
allows subscribers to decrease their ex-
penditures for pay services and to
lower their overall cable bill, and many
are. Pay cable penetration has declined
for the past 3 years. And, while basic
cable's share of viewing has doubled in
the last 4 years, pay networks’ share of
viewing has declined slightly.

Yet, basic cable, including cable net-
works like CNN, Arts & Entertain-
ment, and BET, is precisely the target
for rate regulation under S. 12. The bill
provides for rate regulation of the
basic broadcast tier and, if less than 30
percent of subscribers take the basic
broadcast tier, alone, for regulation of
the next most popular tier. In other
words, a cable network must choose be-
tween regulation or being placed on
tier taken by less than T0% of subscrib-
ers. Since no basic cable network can
afford to lose 30 percent of its cus-
tomers base, no basic cable network, as
currently configured, would be able to
develop without regulatory restraints,
responsive instead to the desires of the
viewing public.

Unlike rate-of-return regulation
under which a cable operator could
mark up and pass through program-
ming cost increases, the price-cap reg-
ulation in 8. 12 would make program-
ming improvements of existing cable
networks and the creation of new cable
networks extremely difficult. Yet, few
would argue that the consumer's inter-
est really is served by freezing the sta-
tus quo of programming in place.

The tension between a programmer'’s
desire to improve his product and a
cable operator's desire to hold down ex-
penses are present already in the mar-
ketplace and create extreme difficul-
ties between operators and program
suppliers. The cable operator’s reluc-
tance to spend additional money for
programming is reinforced by the pri-
ority which local regulators assign to
improvements in cable plant, service
and other factors unrelated to pro-
gramming.

Introduction of regulation in the
equation is likely to tip the balance of
cable operator incentives in a way
harmful to programming development
and, ultimately, consumer value.

At an average price of under $20 per
month basic cable is still a good enter-
tainment value, especially when com-
pared to the price of taking a family of
four to the movies, $18.99, or a baseball
game, §32.36.

The exact result of the imposition of
S. 12's rate regulation, which is far
broader than what existed before the
Cable Act, is impossible to quantify,
but the history of cable rate regulation
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strongly suggest that programming
quality improvement will be stunted or
reversed.

I urge my colleagues to vote for the
substitute and against S. 12.

CABLE INVESTMENT IN TECHNOLOGY

Finally, let me talk briefly about the
impact S.12 would have on cable indus-
try investment in communications
technology.

The cable industry has been at the
forefront of advances in communica-
tions technology. Starting as a
retransmitter of over-the-air broadcast
signals, the cable industry pioneered
the use of communications satellites as
a distribution technology for enter-
tainment and informational program-
ming with the launch in 1975 of HBO's
nationwide network via satellite.

The cable industry continues its ad-
vancement of technology by contin-
unally upgrading technical quality and
capacity of the more than 11,000 cable
systems in the United States serving
over 60 percent of television house-
holds. Moreover, cable is exploring the
latest innovative services that can be
provided through the cable medium. In
1989, for example, the cable industry
spent close to $1 billion rebuilding and
upgrading plant and equipment, which
was almost 73 percent more than the
amount the industry spent improving
its plant just 4 years earlier while still
under rate regulatory constraints. This
spending includes rapid growth in the
application of cutting-edge tech-
nologies such as fiber optic technology
and high definition television. Cable
systems have also been expanding their
service to more rural customers. While
cable initially was only able to eco-
nomically serve areas with an average
population density of 60 homes per
mile, due to industry research and de-
velopment efforts since deregulation,
cable systems can now serve areas with
an average of 10 homes per mile, and in
some cases areas with as few as 5
homes per mile.

Each of these technological advances
would be seriously threatened if S.12
were enacted in its present form. As I
indicated earlier, the mere threat of
deregulation had a dramatically nega-
tive impact on cable industry invest-
ment in communications technology in
1990.

CONCLUSION

Because of the negative impact it
will have on jobs, programming and
communications technological develop-
ment, I urge my colleagues to vote for
the substitute and against S.12.

Mr. President, when I picked up my
copy of the Wall Street Journal on
Monday. I was surprised to read a
lengthy and decidedly one-sided story
about TCI, a company that operates a
considerable number of cable systems
in Montana. I was surprised because
the Wall Street Journal's portrait of
TCI as a villain does not comport with
my experience with TCI in Montana.
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I was even more surprised when I lis-
tened to opening statements in the de-
bate on S. 12 and heard the Wall Street
Journal article quoted as if it were
Gospel.

Now, Mr. President, it is an unfortu-
nate fact that every Member of the
Senate has at one time or another been
the victim of biased, uneven reporting.
It is usually an unpleasant experience;
but it goes with the territory. Some-
times, no matter how diligently you
work with members of the press, they
get things wrong.

As every Member of the Senate
knows, there are two sides to every
story and good reporters usually try to
present both sides. But in reading the
Wall Street Journal article about TCI,
I searched in vain to find their side of
the story.

In Montana, TCI has been an out-
standing corporate citizen, as I have
mentioned here on other occasions.
Thanks to TCI, which years ago in-
vested millions in cable systems and
microwave relays around Montana,
people all across my State were enjoy-
ing cable programming, educational
broadcasting, and commercial broad-
casting from distant placed long before
people in Chicago, New York, or Wash-
ington had access to it. TCI is a signifi-
cant employer in Montana, one that is
flourishing in difficult economic times.
The franchise fees paid by TCI cable
systems—which last year amounted to
$1,211,971—eased pressure on local com-
munities to find new sources of reve-
nue.

TCI is making major contributions to
educational opportunities in Montana.
They have wired 108 schools in my
State for free and, through Cable in the
Classroom, provided free programming
for use as supplemental instructional
material in these schools. Last year,
TCI presented the State with a grant of
$300,000 to further promote education.

I could go on, but in short, Mr. Presi-
dent, TCI has enriched the lives of the
people in Montana and enriched the
economy as well. It was for that reason
that I was so surprised to hear Mem-
bers of the Senate referring to this
company in terms usually reserved for
criminals, drug lords, or organized
crime—citing as their reference this
one-sided newspaper article.

Bob Thomson, Senior Vice President
for Communications and Policy Plan-
ning at TCI, wrote me in response to
the Wall Street Journal article with a
series of facts I believe provide a more
even view of TCI. I do not contend that
TCI is flawless. They would be the first
to admit they have made some mis-
takes. That is bound to happen when
you are a leader in innovation and try-
ing to stay that way. I think most of
my colleagues would agree with me
that, on balance, TCI makes positive
contributions to the communities they
serve in our States. Balance, however,
is not something you will fine in this
article of the Wall Street Journal.
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I ask unanimous consent that this
letter and explanation be included in
the RECORD, and I urge Members to re-
view it carefully before passing judg-
ment on this company or the cable in-
dustry.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

TELE-COMMUNICATIONS, INC.,
Denver, CO, January 27, 1992.
Hon. CONRAD BURNS,
U.S. Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR SENATOR BURNS: The article in to-
day's Wall Street Journal about TCI con-
tains numerous errors of fact,
mischaracterizations and distortions. We are
providing you corrections of the inaccuracies
in this article, as well as relevant material
that Johnnie Roberts, its author, did not in-
clude or downplayed in his story.

The Journal has been working on this
story for 8 months, during which TCI has
provided extensive opportunity for Mr. Rob-
erts to review relevant materials and meet
with senior executives. Only during the last
2 weeks did he inquire about the 12-year-old
Utah transactions. TCI provided substantial
information on those transactions, but rel-
evant portions were ignored.

TCI is an industry leader that has brought
dramatic and largely favorable change in the
important institution of television. Articles
such as this, which highlight the few areas of
controversy in a company's business while
mostly ignoring the majority of its business
that is conducted in peace, come with the
territory. It is far preferable to live with
such articles than to operate in a society
where news organizations are broadly re-
stricted in what they may publish. At the
same time, however, we have an obligation
to you and to ourselves to not let such inac-
curate material stand unchallenged.

Very truly yours,
ROBERT N. THOMSON,
Senior Vice President,
Communications and Policy Planning.

EXPLANATION
Home Shopping Network

Far from discriminating against Home
Shopping Network, TCI remains HSN's larg-
est television distributor. About 4,850,000 TCI
subscribers get full or partial coverage of
HSN programming over cable, and TCI con-
siders its current business relationship with
HSN to be cordial.

CNBC

Mr. Lawrence Grossman, once president of
NBC news, is quoted as saying the NBC news
channel “‘couldn’t happen without TCI". In
fact, the FCC concluded in a 1991 Report and
Order that no single cable company, includ-
ing TCI, had the power to make or break any
new cable channel.

TCI helped jumpstart CNBC by selling it
TEMPO, a 15-million subscriber program-
ming service TCI then owned, and commit-
ting substantial carriage on its own systems.

As the article indicated, business relations
remain cordial between NBC and TCI, and
TCI is CNBC's largest, and one of its most
supportive, television distributors.

1. PROGRAMMING

The WSJ article repeats several myths re-
garding programming investments made by
TCI or its affiliated companies. Generally,
TCI makes such investments to help ensure
the strength of T'CI's principal product. The
total amount of such investments is small
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compared to our investments in cable plant
and equipment, and, with the exception of
ENCORE, which Liberty Media controls, TCI
or Liberty do not have majority control or
majority ownership of any nationally dis-
tributed programming service.

In some instances, TCI has funded pro-
gramming services which were designed to
appeal to niches in our customer base which
were otherwise underserved. Black Enter-
tainment Television is an example of this.

In still other instances, TCI acquired eq-
uity interests in programmers which rep-
resented extremely risky, extremely high-
cost services which needed TCI's financial
backing to cover extraordinary program-
ming costs. The regional sports networks
now owned by Liberty Media and TNT's ac-
quisition of National Football League games
fall into this category.

In addition, TCI's programming Invest-
ments have, in several instances, resulted
from the request by a financially-troubled
programmer to lend extraordinary financial
aid. The Discovery Channel and the Turner
Broadcasting Services channels (CNN, Head-
line News, TNT and WTBS) are examples of
this.

The following information bears upon the
specific instances mentioned in the WSJ ar-
ticle:

The Learning Channel

As stated above, TCI does not have major-
ity ownership or control of The Discovery
Channel, one of the bidders for FNN—The
Learning Channel.

Contrary to the WSJ's assertions, TCI did
not decide The Learning Channel's program-
ming was “‘just fine'' after the Discovery
Channel acquired it. In fact, TLC has been
dropped on 33 TCI cable systems since Dis-
covery acquired it.

On the other hand, Mind Extension Univer-
sity, a competitor education channel in
which neither TCI nor any affiliated com-
pany has an interest, has been added in 123
TCI systems since the Discovery acquisition
of The Learning Channel.

2. MORGANTON, NC

In 1986, the City of Morganton, NC declared
its intention to own and operate a municipal
cable system and denied TCI Cablevision of
North Carolina's franchise renewal applica-
tion. The city also refused to approve sale of
TCI's cable operations in Morganton to other
qualified companies.

Under these circumstances, TCI would
have no alternative except to sell its busi-
ness, including millions in fixed assets, to
the City government at firesale prices.

Although the company’s relationship with
city governments are generally good, TCI in-
tends to oppose this type of extreme munici-
pal regulation wherever it occurs.

Many portions of the WSJ article dealing
with Morganton were inaccurate;

1. Independent polls show that 79 percent
of TCI's customers in Morganton are very
satisfied or somewhat satisfied with TCI's
cable service, and that an overwhelming ma-
jority of Morganton voters oppose city-
owned cable, 40 percent sald they were very
satisfied compared to the U.S. average of 23
percent. for all cable customers. TCI would
have provided these facts to Mr. Roberts, had
he told us of the incorrect allegations about
TCI's customer service made by city offi-
clals.

2. TCI did support the successful circula-
tion of a referendum petition in Morganton
which would prohibit the City of Morganton
from owning a cable TV system. However,
the referendum, if approved, would not guar-
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antee a franchise for TCI or any other cable
company. Under the referendum, any quali-
fying company would receive a 15-year fran-
chise, not just TCI.

3. TCI was not involved significantly in re-
cent Morganton municipal elections, it did
not spend $144,000 in connection with that
election, it did not run three ads per day in
the weeks preceding the municipal election,
and no TCI official ever told Mr. Roberts
that these allegations were correct or even
had the opportunity to comment on them.

3. UTAH TRANSACTION

The WSJ has presented an inaccurate de-
scription of a 12-year old transaction involv-
ing John Malone, our president and Bob
Magness, our chairman. The details of that
transaction were approved by TCI's inde-
pendent directors, fully disclosed in the com-
pany's SEC filing, validated by an outside
appraisal and in the best interest of TCI and
its lenders and investors.

4. LIBERTY MEDIA

The WSJ made numerous factual errors
when describing the Liberty Media Corpora-
tion. Liberty has 2 TCI directors, not 5, as re-
ported. Only one, not all, of Liberty's offi-
cers are TCI employees and that one (John
Malone) serves on an unpaid basis, Descrip-
tions of various stock options and put-call
provisions fail to explain why those are nec-
essary to protect the Liberty Media Corpora-
tion itself. Finally, it is not mentioned that
TCI has retained only a 5-percent interest in
Liberty after selling Liberty most of its pro-
gramming interests.

Mr. BROWN. Mr. President, I thank
the Senator from Montana for bringing
this additional information to our at-
tention. If true, the charges made by
the Wall Street Journal are serious.
Serious matters deserve a full consid-
eration of all the facts, and both sides
should be heard. As we all know, there
are usually two sides to a story. The
telecommunications policy of this Na-
tion is very important, and should be
based on all of the facts.

Mr. STEVENS. Mr. President, I yield
myself just 1 minute.

The PRESIDENT pro tempore. The
Senator is recognized.

Mr. STEVENS. I am sure the Senate
realizes the distinguished Senator from
Montana has been a great contributor
to this debate. In particular, he has
raised in committee the future entry of
the telephone industry into the cable
field. And, certainly with that poten-
tial out there on the horizon, we should
not now extend to the cable industry
the full regulatory powers that the
Congress might be able to grant to the
FCC. It makes no sense to reregulate
the cable television field in light of the
possibility of substantial competition
from telephone companies. The issue of
telephone entry I might add, will not
be resolved either by the alternative or
S. 12. I expect that it will occupy much
of the Commerce Committee’'s time in
this Congress and the next.

The PRESIDENT pro tempore. Who
yields time? Time runs equally against
both sides.

Time is running equally against both
sides.

Mr. STEVENS. Mr. President, how is
the time being charged now?
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The PRESIDENT pro tempore. The
time is being charged equally against
both sides.

Mr. STEVENS. I thank the Chair.

Mr. INOUYE. Mr. President, it was
not my intention to speak any further
than the short statement I made this
morning, but since we do have some
time, if I may, I would like to take 3
minutes.

The PRESIDENT pro tempore. The
Senator will be recoginzed for 3 min-
utes. 3

Mr. INOUYE. Mr. President, much
has been said by my colleague from
Colorado that if cable is so bad, why do
subscribers pay for such service. Mr.
President, in many cases they have no
choice. It is either pay for cable or no
television. And when a family gets ac-
customed to receiving news, entertain-
ment, and other programs on television
night after night, you cannot quite
take it away from them suddenly. And
in each case the rates have just crept
up over 4 years.

I have a list of cities and States
throughout the United States where
rates have gone up over 150 percent in
the last 4 years: Anaheim, CA, 171 per-
cent, $9 to $24.42; Marin County, CA, 164
percent; Oroville, CA, 186 percent;
Branford, FL, 214 percent; Jackson-
ville, FL, 179 percent; Orlando, FL, 163
percent; Chicago Heights, IL, 308 per-
cent; Oak Park, IL, 366 percent.

And in all of these cases, Mr. Presi-
dent, it was not because of added costs
or added channels. In fact, in most of
these examples, the number of chan-
nels were reduced.

But if I may continue, West Chicago,
IL, 207 percent; Bloomington, IN, 163
percent.

And as I go along, Mr. President, I
think we should be reminded that in
the same time period, the cost of
consumer goods had gone up 16.9 per-
cent—16.9 percent—as against Council
Bluffs, IA, 189 percent; Shreveport, LA,
289 percent; Portland, ME, home of our
leader, 169 percent; Boston, MA, 796
percent; Dearborn, MI, 157 percent; St.
Paul, MN, 276 percent; Jackson, MS,
180 percent; Bergenfield, NJ, 372 per-
cent; Syracuse, NY, 189 percent; Grand
Forks, ND, 163 percent; Cleveland
Heights, OH, 153 percent; Portland, OR,
home of our author of the substitute,
150 percent; Haysi, VA, 180 percent.

And, Mr. President, as I indicated
yesterday, our backyard, the congres-
sional backyard, Montgomery County,
MD, 1,394 percent; Charleston, WV,
from the State of our distinguished
President pro tempore, 259 percent;
Eau Claire, WI, 206 percent.

Then, in Seaford, DE, 178 percent;
Glendive, MT, 334 percent; Battle
Mountain, NV, 158 percent.

These are just examples of how rates
have gone up, and in each case, sub-
scribers have no other choice. They
could not have gone to some other
cable operator, especially in rural
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areas when they raised it 5 percent per
month or 2 percent per month. After a
while, it becomes addictive.

I think it is incumbent upon us, Mr.
President, to take a note of these out-
rageous rate hikes and do something
about this.

I yield the floor.

Mr. KERRY. Will the chairman yield
for a question for a moment?

Mr. INOUYE. Certainly.

Mr. KERRY. I ask the Senator what
vears those increases represented; from
what year to what year?

Mr. INOUYE. 1986 to 1991.

Mr. KERRY. That was in the 1986 to
1991 period.

Mr. President, I yield myself 3 min-
utes.

The PRESIDENT pro tempore. The
Senator from Massachusetts is recog-
nized for 3 minutes.

Mr. KERRY. Mr. President, the Sen-
ator from Hawalii is absolutely correct.
I want to take note of the fact that
perhaps the largest increase that he
talked about was in the capital of my
home State of Massachusetts where the
increase was almost 800 percent. Why?
Because there was a significant in-
crease in programming, a significant
increase in channel capacity, and be-
cause the cable operator there started
at an unrealistically low price of about
$2 per month.

What you really have to look at, Mr.
President, is not the increases over a 5-
yvear period, but it is the total value.
As the Senator from Colorado pointed
out, on a per-channel basis, the cost in-
crease is below the rate of inflation.

Indeed, let me discuss Hawalii's rate
increases. Perhaps I can clarify what
has really happened there. In January
of 1989, Oceanic raised its basic rate
$1.65, from $14.60 to $16.25. Then in
March of 1989, an additional $1.70; it
went up from $16.25 to $17.95. What was
this for? The Senator from Colorado
pointed out how, sure, it would be won-
derful if everybody could get every-
thing for nothing. It seems to be the
new notion in America. But the fact is
that for cable television, consumers are
seeing increases below the rate of infla-
tion.

Let me point out where the increases
in Hawaii went: $1.25 of the increase
was an access fee that cable was
charged by the community, this
equaled 3 percent of their gross reve-
nues. This means that the cable system
paid $39.5 million to the community
over a 5-year period.

In total, they turn $600,000 a year
over to the community. They did not
pass through an additional $12.6 mil-
lion in costs for access equipment, net-
work, and so forth, costs that were im-
posed on them by the community as
the price of the renewal of their li-
cense.

In addition, I might point out that I
can give you the total breakdown of a
$125.2 million increase in investment.
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Here is the breakdown. There will be a
system upgrade from 36 channels to 46
channels by the end of 1992 at the cost
of $27 million. There will be second sys-
tem upgrade to 60 channels by 1998; at
the cost of $40 million. Right there,
yvou have a $67 million investment in

 equipment. It means jobs in Hawaii.

There is also, as I mentioned, an ac-
cess fee of 3 percent. That comes to $39
million, out of pocket, which goes to
the community. There is a franchise
fee out of pocket, of $6.6 million, which
also goes to the community. There is
an access equipment expense, $10.8 mil-
lion. This is not money in anybody's
pocket, except the people who are sell-
ing the equipment.

Mr. President, I yield myself an addi-
tional 30 seconds.

The point that has to be made here
again and again is that we are looking
for effective regulation, not strangula-
tion. You cannot just run around say-
ing there has been a 200-percent in-
crease; there has been a 400-percent in-
crease. You have to measure what con-
sumers are getting for their money and
what the costs of competition are.

I respectfully submit that the most
telling chart is a GAO study that shows
that the price per channel has actually
gone up slower than inflation.

I reserve the remainder of my time.

Mr. INOUYE. Mr. President, I yield
myself 1 minute.

Mr. President, I reluctantly stand,
since my State was mentioned, the
State of Hawaii, and I realize that
numbers can be used in any fashion.

In the case of Honolulu, in 1986, my
constituents paid $12 for 30 channels—
$12 for 30 channels. Today, they pay
$12.95, not for 30 channels, but for 14
channels. Yes, they had their access
fee, but they took away 16 channels.
They not only made up for it. They
made a few bucks on their side. Take
the Island of Maui, a very important is-
land. Consumers paid $11.56 for 34 chan-
nels in 1986—$11.56 for 34 channels.
Today they pay $14.95 for nine chan-
nels.

The PRESIDENT pro tempore. Time
is being charged equally against both
sides.

Mr. INOUYE. Mr. President, I yield 5
minutes to the Senator from Illinois.

The PRESIDENT pro tempore. The
Senator from Illinois [Mr. SiMON], is
recognized for 5 minutes.

Mr. SIMON. Mr. President, I have not
indicated to anyone, including my
staff, until last night, how I was going
to vote on this. I listened to both sides.
Yesterday, I read through Monday's de-
bate. Last night, I listened to Senator
DANFORTH and Senator KERRY on that
television set that we have a chance to
view, in no small part thanks to cable.

I have come down on voting against
the substitute. And I have come to that
point with some reluctance, frankly,
because to the credit of my colleague
from Colorado, Senator TiM WIRTH, de-
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regulation that we had for all of the
abuses—and there have been abuses—
has been massively successful. It has
expanded cable in this country. How
much, I do not know.

One of the interesting things, as I
was reading over the various docu-
ments and statements yesterday, I
came across statements of everything
from 60 to 90 percent of the Nation
being covered. I do not know who is
right. There is no question that cable
is doing a real job. And deregulation
worked for this period of time. What
has worked in the past, despite some
abuses, is not necessarily what we
ought to be doing in the future.

Second, let me pay tribute to cable
for providing C-SPAN. I do not think
there is any question that that has
been a tremendous public service that
has not cost the Government of the
United States one penny, and it has
educated people and permitted people
to see what is going on in this country.

Third, on the positive side, a person
who heads the cable industry in terms
of a kind of umbrella organization, Jim
Mooney, is, in my opinion, one of the
real class people on the Washington
scene. I have great respect for him. If I
were to do this on the basis of personal
friendship, I would be voting for the
substitute rather than this bill.

If this bill were going to go back to
the old days of local regulation com-
pletely, I would be voting against it,
because, frankly, in too many commu-
nities it became a shakedown oper-
ation. I think it was a corrupting influ-
ence.

What finally determined for me how
to come down—incidentally, as I lis-
tened to speeches—and I see my good
friend from Missouri on the floor. As I
listened to his speech and that of my
colleague from Massachusetts last
night, it sounded like there was a huge
chasm between the substitute and the
regular bill. I do not see that chasm as
critically as my colleagues do as I ana-
lyze the substitute and the bill. One
factor that I think is significant is the
debt factor. One company, for example,
Tele-Communications Inc., now is $9.8
billion in debt. The debt factor grew by
a factor of eight in 1991 over 1990, if the
material I have here is correct.

That seems to me not to be a healthy
thing. And so some additional regula-
tion is desirable to hold down making
that apple quite as attractive to be
picked off the tree and to increase
debt, because ultimately, just using
Tele-Communications Inc. as an exam-
ple, who is going to pay the $9.8 bil-
lion? It is going to have to be the con-
sumers who pay that.

There are still problems, no question,
and problems that I do not see either
bill addressing. I am not sure they can
be addressed through legislation. One
is in rural areas. I see the distinguished
President pro tempore, and he comes
from a State with a lot of rural terri-
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tory, a State where I am confident
there are a lot of people who do not
have cable TV. We do not have it down
in rural southern Illinois, where I live.
I would like to see cable TV in some
way—and maybe new technologies that
are coming along with provide this—in
these rural areas.

The second thing that is not happen-
ing, judging only by the city of Chi-
cago, is that depressed areas within the
city, the impoverished areas, are not
being served as they should be. I under-
stand the problems from an economic
point of view and, frankly, even from a
safety point of view for personnel. But
that is a problem. I think there are
pluses that may be in both bills, and
that is to force the broadcasters and
cable to get together. I can understand
when the manager of channel 2 in Chi-
cago says, ‘‘Cable has put me on chan-
nel 53," which is way out there, and he
would like to negotiate something bet-
ter. If this results in broadcasters hit-
ting cable for excessive fees and then
cable having to pass it along to the
consumer, then, frankly, we are going
to have to revisit this thing.

But, on balance, I think the debt fac-
tor that has to be passed along to the
consumer suggests that restraint is in
order. Kim Tilley, of my staff, who has
been extremely helpful to me, has
passed this article on. I think it is from
the Washington Post. It says:

Paul Kagan Associates Inc., a research
firm, estimates that the total value of all
systems sold in 1991 will top $8 billion, com-
pared with $1 billion for all of 1990,

That indicates to me a trend that is
not healthy. Who is going to pay for all
of this debt? Only one person can pay
for that debt—the consumer. Some
greater restraint in this area is nec-
essary. Both the substitute and the bill
provide for some greater restraint. I
think the bill, on balance, has a little
more merit in this regard, and I am
going to support it rather than the sub-
stitute.

I yield the floor.

Mr. STEVENS. Will the RECORD
please show that Senator KERRY of
Massachusetts controls 12 minutes
more, and I yield 5 minutes to the Sen-
ator from Idaho [Mr. SYymms).

The PRESIDENT pro tempore. The
Senator from Idaho [Mr. SymMMs] is rec-
ognized for 5 minutes.

Mr. SYMMS. Mr. President, I thank
the Senator from Alaska for the time.
I will try to condense my remarks into
5 minutes and just say that I have re-
viewed the committee report and both
the majority and the minority views on
S. 12. I have read the analysis by the
interested parties on both sides of this
issue. And I have read the administra-
tion's very strongly worded position
paper.

I rise to announce that I intend to
vote against his bill, not out of lack of
respect for Senators INOUYE, DAN-
FORTH, and others who believe other-
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wise, but I just believe that we should
allow technology to continue to work
toward the competition that will ulti-
mately be the solution to some of the
complaints that people have about the
current systems of cable today.

I can see that we are heading very
rapidly into a day where we will have
fiber options in every home in Amer-
ica, and when that happens you may
have two or three cable companies you
can bid from to get these services. So
we are getting ready to legislate ahead
of the technology and reregulate.

First, let me say I was proud to have
been among the overwhelming major-
ity of Senators who just, in 1984, sup-
ported Senator Goldwater's bill to ap-
prove the Cable Communications Pol-
icy Act. The Goldwater committee
brought the bill to the floor with the
stated goal of encouraging the growth
and development of the cable industry
and assuring that cable systems pro-
vided the widest possible diversity of
information sources and service to the
public.

Time has proven the clarity of Sen-
ator Goldwater's vision with respect to
that important industry. We have seen
it go from 37 million subscribers in 1984
to 55 million subscribers today. We
have seen that growth. Multichannel
video service is available to 90 percent
of American households, compared to
70 percent in 1984. In addition, the
cable industry has substantially in-
creased spending to expand the channel
capacity and has tripled annual spend-
ing on programming. In a very real
sense the 1984 act has served its pur-

pose.

Senate bill 12 is the direct result of
hundreds, in some cases thousands, of
constituents’ complaints. That is the
way the system in this country works.
But the bill is comprehensive in that it
addresses each of the major issues, in-
cluding cable rates, customer service,
vertical integration in the cable indus-
try, some return for the use of broad-
cast signals, and the award of addi-
tional franchises. Unfortunately, with
all but a few exceptions, I believe the
committee has taken precisely the
wrong approach to resolving these im-
portant issues.

The solution to monopolistic trade
practices—unwarranted rate hikes,
poor customer service, and the like—is
more competition, not more regula-
tion. Government cannot create com-
petition simply by mandating that
property owners sell to all comers. S.
12 would require most programmers,
whose property is the program, to sell
their programming to any qualified
distributor. That will not create more
competition and choice for consumers;
it will only reduce the return to pro-
grammers and limit the incentive to
invest in new programming and pro-
duction technology.

In addition, S. 12 would require cable
operators to set aside a percentage of
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their channel capacity—their private
property—for local broadcast signals.
Not only do these must-carry require-
ments raise serious first and fifth
amendment issues, but they will only
preserve the status quo and do nothing
to ensure that new technologies are de-
veloped to distribute those local broad-
cast signals and other video program-
ming to viewers.

I think our effort here should be to
enhance rather than detract from the
incentives to invest in new program-
ming and the means to deliver it to tel-
evision viewers. Had the kind of regu-
latory regime prescribed in Senate bill
12 been enacted 8 years ago, we would
not have had Cable News Network pro-
viding the great service they provide to
the American people and to the world
today. They have brought us live pic-
tures of the attack on downtown Bagh-
dad during the gulf war.

Would the Discovery Channel have
brought science from the far reaches of
space to the molecular vision of a mi-
croscope into our homes in a format
that invites the attention of both chil-
dren and adults? It would not.

The 1984 deregulation made it pos-
sible to bring all of this to us. C-SPAN
I1, Discovery Channel, A&E, and CNN
all the result of an act of 1984, where
we had been able to be successful in
getting the financing and make those
services available.

Let us not forget the wealth of
knowledge and information made
available to the Nation since passage
of, and in no small measure because of,
the 1984 Cable Communications Policy
Act.

I might note that the CEO of CNN
was Time's ‘“‘Man of the Year” this
year and I think it was well deserved,
well deserved, that Mr. Turner had
that award. It was much better than
some of the other choices they have
made in the past.

We ought to be building on that suc-
cess by opening the market to tele-
phone companies and others who can
bring the benefits of fiber optics into
our homes. We ought to make every ef-
fort to speed the development of high
definition television and other techno-
logical advances that will allow for un-
fettered competition in the delivery of
home video services, and make avail-
able more capital for investment in
programming.

Mr. President, the administration
strongly opposes this legislation. I find
their views on this issue almost wholly
in accord with my own, so I ask unani-
mous consent that the administra-
tion's policy statement be printed in
the RECORD following my remarks.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

(See exhibit 1.)

The PRESIDENT pro tempore. I com-
mend the administration for taking a
principled, if not entirely popular, po-
sition on this legislation. However,
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given the strong concern about vertical
integration in the cable industry and
the broad anticompetitive ramifica-
tions it may have, I urge the White
House and the Department of Justice
to look into the antitrust allegations
raised in this debate and report to Con-
gress on their findings. It is the only
way those of us who believe in the
long-term benefits of a free market
will be able to answer those who claim
that market dominance in the cable in-
dustry leaves us with no alternative
but to intervene with the long and sti-
fling reach of the Federal bureaucracy.

I urge my colleagues to vote against
S. 12, and I pray technology will be
given a chance to create true competi-
tion and new wealth before Congress
intervenes to preserve what we have,
and leave progress in telecommuni-
cations to our competitors around the
world.

And I urge Senators to support the
Stevens' substitute. At that point, I
guess, Senators can make up their
minds how they vote. I intend to vote
against the entire package.

EXHIBIT 1
STATEMENT OF ADMINISTRATION POLICY
8. 12—CABLE TELEVISION CONSUMER
PROTECTION ACT OF 1891

The Administration strongly opposes S. 12
because it would impose unnecessary regula-
tion on the cable television industry. If 8. 12,
as reported by the Senate Committee on
Commerce, Science, and Transportation,
were presented to the President, his senior
advisors would recommend a veto.

The Administration opposes S. 12 because
it does not sufficiently emphasize competi-
tive principles in addressing perceived prob-
lems in the cable television industry. It has
been the Administration’s consistent posi-
tion that competition, rather than regula-
tion, creates the most substantial benefits
for consumers and the greatest opportunities
for American industry. Television viewers
are best served by removing barriers to entry
by new firms into the video services market-
place. The Administration, therefore, would
support legislation which removes the cur-
rent statutory prohibitions against tele-
phone company provision of video program-
ming, with appropriate safeguards.

S. 12 would greatly expand regulation of
cable rates. It would require regulation of
cable systems by either the Federal Commu-
nications Commission (FCC) or the local
government. The number of cable systems
and variety of cable programs have grown
dramatically in the absence of rate regula-
tion. Reimposing rate regulation would both
hamper the development of new products and
services for cable subscribers and slow the
expansion of cable services to areas not now
served. If it finds that additional rate regula-
tion is needed, the FCC can provide such reg-
ulation under current law. The FCC issued
new rules in Juane, which are expected to in-
crease substantially regulation of basic cable
rates. The Administration believes that the
rules should be implemented and reviewed
before new and inflexible legislation is con-
sidered.

S. 12 would restrict the discretion of cable
programmers in distributing their product.
Exclusive distribution arrangements are
common in the entertainment industry and
encourage the risk-taking needed to develop
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new programming. Requiring programming
networks that are commonly owned with
cable systems to make their product avail-
able to competing distributors could under-
mine the incentives of cable operators to in-
vest in developing new programming. This
would be to the long-term detriment of the
American public. If competitive problems
emerge in this area, they can and should be
addressed under existing antitrust laws.

S. 12 would also require limits on the num-
ber of subscribers that a cable operator may
serve nationwide. This provision is objec-
tionable because current antitrust laws are
adequate to protect competition. Moreover,
the FCC currently has authority to adopt
ownership rules if it determines they are
necessary.

Finally, S. 12 would require cable operators
to carry the signals of certain television sta-
tions, regardless of whether the cable opera-
tor believes the stations are appropriate for
inclusion in its package of services, and
whether such inclusion reflects the desires
and tastes of cable subscribers. The Adminis-
tration believes that such “‘must carry" re-
quirements would raise serious First Amend-
ment questions by infringing upon the edi-
torial discretion exercised by cable operators
in their selection of programming. S. 12 was
amended in committee to give television sta-
tions the option to choose “must carry"” or
to require that a cable operator obtain the
station’s consent to retransmit its signal.
This amendment, however, does not address
the serious First Amendment concerns noted
here. While the Administration supports
retransmission consent (without must
carry), this should be coupled with repeal of
the cable compulsory license.

The Administration supports Senate pas-
sage of the Packwood-Stevens-Kerry amend-
ment as an alternative to the reported ver-
sion of 8. 12, because it woud eliminate or
significantly modify many of the highly reg-
ulatory provisions of 8. 12. Moreover, it
would also remove one impediment to com-
petition in the cable industry the exclusive
local franchise. At the same time, the Ad-
ministration wishes to work with the Con-
gress to modify or eliminate some trouble-
some provisions that remain in the underly-
ing bill. Such provisions include, for exam-
ple, the lack of generalized telephone com-
pany entry provisions, reimpositions of
“must carry’ rules, the mandatory nature of
rate regulation, the very narrow definition
of *“effective competition,” and the adminis-
trative burden on the FCC.

The PRESIDING OFFICER. The Sen-
ator from Hawaii.

Mr. INOUYE. I am pleased to yield 10
minutes to my colleague from Wash-
ington.

The PRESIDING OFFICER. The Sen-
ator from Washington [Mr. GORTON] is
recognized for 10 minutes.

Mr. GORTON. Mr. President, earlier
this morning I listened with great in-
terest to the distinguished opening
statement by the senior Senator from
Colorado outlining the reasons for this
substitute. I was stricken not only by
his thoughtfulness and persuasiveness,
but by a striking reaction on my own
part to what this debate this morning
is not about.

The Senator from Colorado made it
very clear that it is not about whether
or not there should be a degree of re-
regulation of the prices charged by
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cable television companies because, of
course, the substitute includes an au-
thority to regulate the prices of cable
television services. I may say, inciden-
tally, that it allows that regulation
only on service that for all practical
purposes no one wants. But we are no
longer debating whether or not there
should be reregulation of cable tele-
vision practices, only the degree of
that reregulation.

I was also stricken by the proposition
that what this debate is not about is
about whether or not we should en-
courage more competition, whether or
not we worry about monopoly. The sub-
stitute bill did include a couple of
minor provisions encouraging competi-
tion, particularly in rural areas by
telephone companies. As a matter of
fact, we, on our side, thought those
provisions so meritorious that we have
now included them in S. 12 as the com-
mittee substitute is before this body,
just as the proponents of this amend-
ment have included many elements, in-
cluding the one which started out by
being controversial, retransmission
rights, in their substitute. So, at least
there is some approach from both di-
rections toward a middle ground.

No, Mr. President.

Both sides in this debate expressed
concerns about the monopoly position
of cable television providers. The dif-
ference is that one side, the draft per-
sons, draftsmen of S. 12, do something
real about that monopoly, about
consumer complaints. And the other
side, the side of this substitute amend-
ment, provides lip serve to that
antimonopoly position.

Where the substitute allows regula-
tion of the prices charged by these
companies only essentially to over-the-
air broadcasts, those broadcasts which
an individual can receive for free by
the use of an antenna, S. 12 allows reg-
ulation under guidelines set out by the
Federal Communications Commission
for the true basic service provided by
cable television companies, that serv-
ice which encompasses at least 30 per-
cent of the purchasers of the service it-
self who are at the low end of both the
cost and the service, that is to say
number of channels provided spectrum.
So that we have something which is
real to control prices to those who ei-
ther wish or can only afford what is
truly basic service.

S. 12 really does encourage competi-
tion and it does so in two ways: The
first way is that it removes the right
to regulate as soon as real competition
is in place in any market. It, therefore,
gives some incentive to the cable tele-
vision companies to stop obstructing
competition and to start permitting
the competition because then they will
be unregulated.

Secondly, it does so by making pro-
gramming available to those compet-
ing services on relatively reasonable
grounds. It does not require the provi-
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sion of all of the programming which
cable now provides, but it provides for
the reasonable terms and conditions
from much of this programming.

So, Mr. President, the summary is
that the bill as it is before us in the
version from the committee will pro-
vide for real competition in the field
which is now a monopoly, will provide
for real and important regulation for
our least-well-off citizens where there
is no competition. The substitute,
which is being proposed here this
morning, gives lip service to both of
those concepts but reality for neither.
In my view, Mr. President, the sub-
stitute should be soundly rejected and
the bill itself passed so that we can do
something that our citizens want that
will provide for competition in a free
market system in a manner to which
we all give lip service.

Mr. STEVENS. Mr. President, I yield
myself 5 minutes.

The PRESIDENT pro tempore. The
Senator from Alaska is recognized for 5
minutes.

Mr. STEVENS. Mr. President, it is
with great regret that I find myself dis-
agreeing with my friends on 8. 12. To
me, passing S. 12 would be like using
B-52's over Baghdad instead of using
the high-technology surgical strike
aircraft that we did.

There is an opportunity now to vote
for a balanced approach to the cable
controversy. On the one hand, our al-
ternative would free the cable indus-
try’s competitors of unnecessary regu-
latory burdens that impede their abil-
ity to compete.

For example, elimination of the 12-
12-12 rule would permit the develop-
ment of regional broadcast television
operating networks that could take ad-
vantage of expanded advertising reve-
nues and economies of scale that are
necessary for over-the-air broadcasting
to compete with cable.

Two aspects of S. 12 are of particular
concern to me. Comprehengive rate
regulation and program access.

I expressed my concerns at a prior
time concerning program access and I
would ask unanimous consent that we
place those remarks in the RECORD
after this statement.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

(See exhibit 1.)

Mr. STEVENS. I have yet to hear an
adequate justification for the all perva-
sive ratemaking regime suggested by
S. 12. Despite protestations to the con-
trary, cable systems do not, particu-
larly in urban areas, have anywhere
near a monopoly on the provision of
video programming. Cable movie chan-
nels, even those included in service
tiers, face stiff competition from video
tape rental stores and movies available
on broadcast television.

Why then should the Senate embark
on an all-out crusade to regulate rates
charged for each tier of cable service—
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regardless of the size of the tier, the
mix of services provided in the tier,
and the level of competition faced by
those services from other video pro-
gramming sources?

Mr. President, we are not talking
about telephone use minutes, gallons of
water, or watts of electricity, the tra-
ditional subjects of rate regulation, but
nonfungible video programming. S. 12
offers little guidance on how the FCC
will implement what may amount to a
brandnew form of rate regulation. The
Commerce Committee report itself rec-
ognizes that—

There is no history of established rates for
cable services that is analogous, for example,
to the process used for the telephone indus-
try.

I ask unanimous consent that the
portion of the report appearing on page
73 entitled “‘Section 5—Regulation of
Rates’ be printed in the RECORD at this
point.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION 5—REGULATION OF RATES

This section amends section 623 of the 1934
Act as follows:

Section 623(a) provides that no govern-
mental authority can regulate the rates for
the provision of cable service except to the
extent provided in section 623. In addition,
franchising authorities may regulate the
rates for the provision of cable service, or
any other communications services provided
over a cable system, but only to the extent
provided in section 623.

In the analysis of this section, when the
Committee discusses the regulation of rates,
it is referring to the retail rates charged sub-
scribers. It does not refer to the wholesale
rates paid to programmers by cable opera-
tors.

Section 623(b)(1) provides that the FCC
shall regulate the rates, terms, and condi-
tions for basic cable service on cable systems
not subject to effective competition to en-
sure these rates are reasonable. The FCC's
authority shall also extend to the rates,
terms, and conditions for installation or
rental of equipment, such as converters and
remote controls, used for the receipt of basic
cable service. If fewer than 30 percent of all
subscribers to the cable system subscribe
only to basic cable service, then the FCC
may regulate the rates of the next priced
service tier subscribed to by at least 30 per-
cent of the systemn’s customers.

The Committee recognizes that there is no
history of establishing rates for cable service
that is analogous, for example, to the proc-
ess used in the telephone industry. This pro-
vision, therefore, gives the FCC broad discre-
tion to ensure rates are reasonable. The FCC
can establish rates by broad category and
only deal with individual systems when spe-
cial circumstances exist. In overseeing rates,
the FCC shall ensure they reflect the number
of over-the-air signals and other program-
ming carried on the tier as well as other
local circumstances.

In establishing these rates, the Committee
intends for the FCC to take into consider-
ation any impact on cable rates of the exer-
cise of retransmission rights by broadcast
stations pursuant to section 325 of the 1934
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Act. While the Committee recognizes that
the exercise of retransmission rights may
impose additional costs of operation on cable
operators, the Committee intends for the
FCC to ensure that these costs do not result
in excessive basic cable rates.

Section 623(b)(2) provides that the franchis-
ing authority may obtain this jurisdiction to
regulate cable rates from the FCC, upon
written request, if it adopts laws and regula-
tions conforming to FCC procedures, stand-
ards, requirements, and guidelines. The FCC
shall promptly review the franchising
authority's written request to ensure that
these State or local laws and regulations do
in fact comply with its procedures, stand-
ards, requirements, and guidelines and that
they provide a level of protection to consum-
ers required by the FCC and that carry out
the policy of title VI of the 1934 Act. Upon
petition by a cable operator or other inter-
ested party, the FCC shall review the regula-
tion of rates by a franchising authority. If
the FCC finds that the franchising authority
has acted consistently with its requirements,
it can grant appropriate relief. If the FCC de-
termines that State or local laws and regula-
tions no longer conform to the FCC require-
ments, it shall revoke the authorization. The
Committee does not intend that the FCC re-
voke the authority of franchising authorities
for any minor variance with the FCC stand-
ards, but for inconsistencies that will ad-
versely affect the integrity of the rate regu-
lation process. The FCC shall restore a fran-
chising authority’s rate regulatory power re-
voked under section 623(b)(2) once the re-
quirements of that section are satisfied.

Section 623(b)(3), a cable operator has no
obligation to put programming other than
retransmitted local broadcast signals on its
basic service tier. Any obligation imposed by
operation of law inconsistent with section
623(b) is preempted and may not be enforced.

Section 623(b)(4) requires the FCC to adopt
regulations to implement this section within
120 days of the date of enactment.

Section 623(b)(5) states that a cable opera-
tor may file for a basic service rate increase,
and such increase shall be granted if it is not
acted upon within 180 days of the date of fil-
ing. Should the FCC or the franchising au-
thority question the reasonableness of a re-
quested rate increase in a timely fashion and
request the cable operator to submit addi-
tional information, the cable operator may
not delay in the submission of the informa-
tion in order to have the rate increase auto-
matically go into effect despite the concerns
of the FCC or the franchising authority. Sec-
tion 623(b)(5) does not prevent the cable oper-
ator from agreeing to extend the period for a
decision on its request.

Section 623(c)(1) provides that, for systems
not subject to effective competition, the FCC
shall establish reasonable rates for cable
programming services (other than basic serv-
ice and except for that offered on a per chan-
nel or per program basis) if it finds the cur-
rent rates are unreasonable. The FCC may
act only upon a complaint that is filed with-
in a reasonable time after a rate increase—
no matter how minimal the increase may
be—and that properly establishes that rates
are unreasonable. Nothing in this legislation
shall be interpreted as restricting subscrib-
ers, franchising authorities, or State offi-
cials from the submission of a complaint.
The rates may be unreasonable prior to the
passage of the legislation, and the Commit-
tee intends that these rates be subject to
this provision. However, the FCC shall not
review such rates until it receives a properly
filed complaint. Prior to establishing reason-
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able rates, the FCC shall inguire of the cable
operator as to the reason for such rates and
then determine whether the existing rates
can be justified by reasonable business prac-
tices. Nothing in this legislation shall be in-
terpreted as restricting the FCC from order-
ing refunds to subscribers pursuant to its au-
thority under 1934 Act, where the FCC finds
that a rate is unreasonable.

“Unreasonable™ rates are those that are
above those that would occur under effective
competition. The Committee derived this
standard because it recognized that: (1) for
cable systems not subject to effective com-
petition, the degree of market power varies
from system to system; (2) there is not a his-
tory of regulating cable's rates based on
some systematic consideration of costs,
rates, and returns; (3) even systematic regu-
lation is not a precise science and imposes
costs on consumers; and (4) national guide-
lines are required. The Committee therefore
decided that it was best to include a stand-
ard that brought under government over-
sight those rates that are, with some cer-
tainty, unreasonable and above the rates for
similarly situated systems.

In determining what constitutes a reason-
able rate the FCC may take into consider-
ation a range of factors including those list-
ed in the discussion of section 623(c)(3) below.

Since the legislation permits cable opera-
tors to separate basic service from other
cable programming services, during a transi-
tion time, there may be confusion as to what
constitutes ‘“‘a rate increase for cable pro-
gramming services.” For example, since
cable programming service is defined to ex-
clude both basic and per program and per
channel offerings, a cable operator could
argue that the price of programming pre-
viously bundled in an expanded basic tier,
which is now separately priced under a regu-
lated basic service tier, or at an unregulated
per program or per channel rate, should not
be considered in determining whether cable
programming service rates have increased.
Such an interpretation of the term “‘in-
crease’ would clearly thwart the intent of
the legislation. That interpretation would
permit cable operators to use monopolistic
conditions triggering regulation to retier
programming to avoid regulatory scrutiny.

To prevent this result, the legislation pro-
vides that a rate increase can be deemed to
result from a change in the service tiers or a
change in the per channel price paid by sub-
scribers. For example, if a cable system
charges $20 a month for a package or tier of
20 program services and the system then de-
letes 10 program services but the price re-
mains $20, that would constitute a rate in-
crease and a change in the per channel cost
of the services offered in that package. This
language is not intended to cover that situa-
tion where a cable operator increases the
price of a service offered individually, not as
a package containing other program serv-
ices, such as HBO. The FCC should ensure
that rates for similar programming are com-
pared over time to determine whether cable
programming service rates have increased.

Section 623(c)(2) provides that, within 180
days after the date of enactment, the FCC
shall establish criteria for determining when
rates are unreasonable and whether com-
plaints filed within a reasonable time after a
rate increase properly establish that rates
are unreasonable.

Section 623(c)3) states that, in establish-
ing criteria for determining whether rates
are unreasonable, the FCC shall consider any
factor relevant to its public interest deter-
mination, including—
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(A) the extent to which service offerings
are offered on an unbundled basis;

(B) rates for similarly situated cable sys-
tems offerings comparable services;

(C) the history of rates for such services of-
ferings of the system;

(D) the rates for all cable programming
service offerings taken as a whole; and

(E) the rates charged for services with
similar service offerings by cable systems
subject to effective competition.

The listing of factors contained in this bill
shall not prevent the FCC from considering:
the number of signals included in a program
package; the costs to the cable operator to
provide those signals; compensation received
for carriage of signals; local conditions that
may affect the reasonableness of rates; and
the costs of operation.

Section 623(d) provides that a cable system
in a community in which fewer than 30 per-
cent of the households subseribe to the cable
system is deemed to be subject to effective
competition. A cable system with penetra-
tion greater than 30 percent is subject to ef-
fective competition if there are: (1) a suffi-
cient number of local television signals, and
(2) the presence of an unaffiliated multi-
channel video competitor offering com-
parable service at comparable rates that is
available to a majority of the homes in the
market and is subscribed to by individuals in
at least 15 percent of the homes. In deter-
mining whether a ‘“sufficient number'™ of
broadcast signals exists, the FCC should con-
sider the number and technical quality of
broadcast signals received in the commu-
nity. The FCC shall periodically review and
update the rules it establishes pursuant to
this section to reflect changes in the commu-
nications marketplace.

Under section 623(e), cable operators must
offer uniform rates throughout the geo-
graphic area in which they provide cable
service. This provision is intended to prevent
cable operators from having different rate
structures in different parts of one cable
franchise. This provision is also intended to
prevent cable operators from dropping the
rates in one portion of a franchise area to
undercut a competitor temporarily.

Section 623(f) is identical to section 623(f)
of the existing statute. See, the House En-
ergy and Commerce Committee Report on
the Cable Franchise Policy and Communica-
tions Act of 1984 (98-934), p. 68.

Section 623(g) defines the term ‘“‘cable pro-
gramming service' as all video programming
services, including installation or rental of
equipment used in the receipt of those serv-
ices and rental equipment, other than those
offered on the basic service tier and those of-
fered on a per channel or per program basis.

This provision and section 623(c) dem-
onstrate the Committee's belief that greater
unbundling of offerings leads to more sub-
scriber choice and greater competition
among program services. Through
unbundling, subscribers have greater assur-
ance that they are choosing only those pro-
gram services they wish to see and are not
paying for programs they do not desire. With
bundling, programmers have an incentive to
spend more (for example, for certain types of
sports programming) knowing that the cost
will be spread across those who do not watch
such programming. Contracts that contain
provisions that restrict the offering of serv-
ices on an unbundled basis can impede com-
petition among video services and are incon-
sistent with the Committee's desire to pro-
mote competition.

The Committee also recognizes that there
can be legitimate reasons, albeit limited, for
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bundling. For example, there may also be a
need to nurture certain offerings or help
market them by exposing them to more sub-
scribers. For example, the television net-
works carry this out by placing a new pro-
gram between already highly rated shows.
Many of these objectives could be carried out
through means other than bundling large
amounts of programs together, few of which
any single subscriber wants.

Finally, it is important to note that only
about one quarter of all cable systems are
addressable, having the technology to isolate
all channels. While this number will increase
as new cable plants are built, there will still
be, even in five years, a substantial number
of cable systems that are not addressable.
This will unfortunately inhibit the Commit-
tee’s objective, and the Committee urges the
creation of this capability.

In sum, one of the prime goals of the legis-
lation is to enhance subscriber choice.
Unbundling is a major step in this direction.
Cable operators and programmers are urged
to work toward this objective, while also
seeking to accomplish other legitimate
goals.

Section 623(h) provides that, within 120
days of enactment, the FCC shall establish
standards, procedures, and guidelines to pre-
vent cable operators from evading the rate
regulation provisions of this section. This
provision is intended to give the FCC the au-
thority to address changes in the cable in-
dustry or the industry’'s business practices
that would thwart the intent of this section.

Mr. STEVENS. Mr. President, I want
to be sure that the courts know the
vagueness of the standards set by the
Commerce Committee in its own re-
port. By the time the FCC and the
courts get done cutting this
reregulatory monster down to some
more workable size, the impact on
rates charged to subscribers could well
be minimal.

On the other hand, the enormous un-
certainty and disruption created by S.
12 is very likely to discourage the de-
velopment of new cable programming
services and interfere in cable opera-
tors’ efforts to meet the demands of
their subscribers.

In the opinion of the respected schol-
ars Laurence Tribe and Robert Bork, S.
12’s rate regulation provisions are also
of doubtful constitutionality. A cable
operator is a publisher and is entitled
to the full protection of the first
amendment just like a newspaper.

S. 12's rate regulation provisions,
which are specifically directed at the
programming aspects, or, more pre-
cisely, the speech aspects, of a cable
system's operations would ultimately
have to face stiff legal tests: Do they
permit an impermissible discretionary
review of a cable operator’s editorial
decisions? Are they a precisely drawn
means of serving a compelling govern-
mental interest? I believe S. 12's provi-
sions fail to meet both tests.

Mr. President, the power to regulate
is still the power to destroy. If Con-
gress is to give the FCC the power to
regulate this vibrant industry it should
do so in a moderate fashion and dele-
gate the full spectrum of its regulatory
authority to an administrative agency
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only if it is demonstrated that mod-
erate restraint cannot protect the
basic interests of consumers.

Mr. President, the distinguished
sponsors of S. 12 are genuinely con-
cerned about the direction taken by
the cable industry since the passage of
the 1984 Cable Act, and they have put a
great deal of effort into fashioning
their bill. As much as I value my
friendship with the sponsors of S. 12
however, I cannot support such a mas-
sively reregulatory piece of legislation.

S. 12 does not build on the success of
the 1984 Cable Act, which led to a vast
expansion in the availability of cable
service and encouraged important new
cable programming efforts. To the con-
trary, if is likely to impede the devel-
opment of bhetter cable service for
Americans in the future.

The Packwood-Kerry-Stevens alter-
native to S. 12 offers a balanced ap-
proach to the cable controversy. On the
one hand, it would free the cable indus-
try's competitors of unnecessary regu-
latory burdens that impede their abil-
ity to compete.

For example, elimination of the 12-
12-12 rule would permit the develop-
ment of regional broadcast television
networks that could take advantage of
expanded advertising reach and econo-
mies of scale to compete more effec-
tively with cable.

On the other hand, the alternative
would address, in a straightforward and
measured fashion, concerns expressed
by cable subscribers in the areas of
basic service rates, customer service,
and technical quality.

Two aspects of S. 12 are of particular
concern to me—comprehensive rate
regulation and program access. I have
described my concerns over program
access before in this Chamber. Today, I
will concentrate on comprehensive rate
regulation.

S. 12 includes extraordinary broad
lower tier and upper tier rate regula-
tion provisions that would require the
Federal Communications Commission
to regulate the rates charged for nearly
every video service offered on a cable
system. The only services left unregu-
lated would be those offered on a com-
pletely unbundled, a la carte
perchannel or per-view basis.

I have yet to hear an adequate jus-
tification for this all-pervasive rate-
making regime. Despite protestations
to the contrary, cable systems do not,
particularly in urban areas, have any-
where near a monopoly on the provi-
sion of video programming. For exam-
ple, cable movie channels—even those
included in service tiers—face stiff
competition from videotape rental
stores and movies available on broad-
cast television. Why then should the
Senate embark on all-out crusade to
regulate the rates charged for each tier
of cable service, regardless of the size
of the tier, the mix of service provided
on the tier, and the level of competi-

1075

tion faced by those services from other
video programming sources?

Just as importantly, how is the FCC
supposed to implement legislation that
would require it to review each and
every rate increase in the upper and
lower tiers of cable service?

We are not talking about telephone
use minutes here or gallons of water or
watts of electricity—the traditional
subjects of rate regulation—but
nonfungible video programming. S. 12
offers little guidance on how the FCC is
to implement what may amount to a
brandnew form of rate regulation. The
committee report itself recognizes that
“‘there is no history of establishing
rates for cable service that is analo-
gous, for example, to the process used
in the telephone industry.”

Under S. 12, the FCC is not bound to
follow traditional rate regulation mod-
els in regulating cable. It has the dis-
cretion either to pick a reasonable rate
based on a cursory examination of gen-
eral pricing trends in the cable indus-
try or to evaluate the specific cir-
cumstances of a particular cable sys-
tem.

By the time the FCC and the courts
get done cutting this reregulatory
monster down to some more workable
size, the impact on rates charged to
subscribers may well be minimal. On
the other hand, the enormous uncer-
tainty and disruption created by S. 12
is very likely to discourage the devel-
opment of new cable programming
services and interfere in cable opera-
tors’ efforts to meet the demands of
their subscribers.

Finally, Mr. President, in the opinion
of respected legal scholars like Lau-
rence Tribe and Robert Bork, S.12's
rate regulation provisions are also of
doubtful constitutionality. A cable op-
erator is a publisher entitled to the full
protection of the first amendment just
like a newspaper publisher.

S. 12's rate regulation provisions,
which are specifically directed at the
programming aspects—the speech as-
pects—of a cable system’s operations,
would ultimately have to pass stiff
legal tests. Do they permit an
impermissable discretionary review of
a cable operator's editorial decisions?
Are they a precisely drawn means of
serving a compelling governmental in-
terest? I believe S. 12's provisions fail
both tests.

S. 12 requires the FCC to decide
whether a cable operator’s decision to
charge a particular rate for a particu-
lar bundle of programming services is
reasonable in some broad sense. Since
S. 12 does not require the FCC to take
the price paid by the operator for a
particular service as a given, the FCC
or a franchising authority apparently
could decide that the operator is pay-
ing an unreasonable price for ESPN or
Home Team Sports and adjust the rate
charged for the tier accordingly.

The FCC or a franchising authority
apparently could also decide that the
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rate charged for a particular bundling
of services on a tier was unreasonable
because in its judgment, the majority
of subscribers to the tier were being
forced to pay for services like ESPN or
Home Team Sports that they rarely
watched and again adjust the tier rate
accordingly.

Clearly, this sort of review involves
second guessing the editorial judgment
of a cable operator. The operator’s de-
termination of what services are im-
portant enough to its subscribers to
pay a high price for and its determina-
tion of what packages of services
should be presented to its subscribers
are editorial decisions, which are not
open to casual, discretionary review by
Government authorities.

As far as the second test is con-
cerned, putting aside the question of
whether the courts would accept the
various market power justifications of-
fered by S. 12 for comprehensive rate
regulation as compelling governmental
interests, the fact is that S. 12’s provi-
sions are not precisely drawn.

The committee report on S. 12 is
clear on this point. In both lower tier
and upper tier rate regulation, the FCC
is not bound to follow the traditional
rate regulation model, which involves a
“systematic consideration of costs,
rates, and returns.” Rather the FCC is
encouraged to ‘‘establish rates by
broad category and only deal with indi-
vidual systems when special cir-
cumstances exist’’ and to deal with
broad public interest considerations.
Careful, disciplined analysis of the spe-
cific circumstances faced by a specific
cable system in the provision of cable
service is permitted, but not required.

Mr. President, I cannot imagine an
approach more likely to raise concern
in a court’s mind. S. 12 mandates the
FCC and franchising authorities to
produce reasonable—or to be more ac-
curate, lower—rates without any real
consideration of the potential impacts
of their regulatory efforts on protected
speech.

This constitutional problem is exac-
erbated by the fact that the Federal
Government itself is impeding the de-
velopment of competitive forces that
would address lingering concerns over
market power in the cable industry
without impinging on the first amend-
ment. Broadcasters are subject to a se-
ries of obsolete regulatory burdens
such as 12-12-12. In most of the coun-
try, local telephone companies are pre-
cluded by an act of Congress from en-
tering the cable business in their serv-
ice areas.

I believe Mr. President, that S. 12's
comprehensive rate regulation provi-
sions are subject to serious attack on
constitutional grounds. Our alter-
native’s more moderate approach,
which would limit rate regulation to
the basic tier and embrace more tradi-
tional rate regulation models, is far
more likely to pass muster.
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Mr. President, for the reasons stated
s0 succinctly by Senator PACKWOOD
during the debate over this bill and my
prepared statement, I take the position
that S. 12 is unconstitutional. As far as
program access is concerned, the Com-
merce Committee report makes clear
that new section 640(b), which 8. 12
would add to the Communications Act,
would require an integrated cable oper-
ator/programmer to make its program-
ming available on similar terms to all
cable systems. This is an unprece-
dented affirmative obligation to deal.
It forces a speaker protected by the
first amendment to speak and, there-
fore, raises profound -constitutional
concerns.

Furthermore, Mr. President, it is my
belief that S. 12’s rate regulation provi-
sions are not precisely drawn enough in
order to avoid a court decision that it
is unconstitutional.

The Commerce Committee report is
clear that in both lower tier and upper
tier rate regulation, the FCC is not
bound to follow the traditional rate
regulation model, which involves a sys-
tematic consideration of costs, rates,
and returns. Under this bill, the FCC is
encouraged—I am quoting the report
now, ‘““‘to establish rates by broad cat-
egory and only deal with individual
systems when special circumstances
exist"” and to deal with the broad pub-
lic interest considerations. Careful,
disciplined analysis of the specific cir-
cumstances faced by a specific cable
system in the provision of cable serv-
ices is permitted, but not required.

I cannot imagine an approach more
likely to raise concern in any court’s
mind. S. 12 mandates the FCC and fran-
chising authorities to produce reason-
able—or, really, to be more accurate,
lower—rates without any real consider-
ation of the potential impacts of the
regulatory effort on protected speech.

Mr. President, the constitutional
problem is exacerbated by the fact that
the Federal Government itself is im-
peding the development of competitive
forces that would address lingering
concerns over market power in the
cable industry without impinging upon
the first amendment. We have said
broadcasters are subject to a series of
obsolete regulatory burdens such as 12-
12-12. In most of the country, local
telephone companies are precluded by
an act of Congress from entering the
cable systems.

I believe, Mr. President, that S. 12's
comprehensive rate regulation provi-
sions are subject to serious attack on
constitutional grounds. Our alter-
native’s more moderate approach,
which would limit rate regulation to
the basic tier, as explained by Senator
PackwooDp, and embrace more tradi-
tional rate regulation models, I think
would pass muster in the courts in
terms of the constitutional process of
judicial review.

January 31, 1992

EXHIBIT 1
CABLE REREGULATION

Mr. STEVENS. Mr. President, over the
weekend I had the occasion to see our great
friend, the former Senator from Arizona,
Senator Barry Goldwater. In discussing
many things with him, I found that he does
sit late at night once in awhile and watch
the Senate when it is in session. I hope my
friend is watching back there in Arizona now
again because after the conversation with
him we started thinking about some of the
things we worked on, and in particular I
started thinking about the cable deregula-
tion bill that Senator Goldwater managed
here on the floor 6 years ago.

Mr. President, 6 years ago, Congress initi-
ated a dramatic change in national tele-
communications by enacting legislation to
substantially deregulate the cable television
industry.

At the time of the passage of the Cable
Communications Policy Act, many experts
felt that the cable industry was in decline—
its effort to wire America's big cities was in
disarray and cable programming services
were failing because of low ratings and reve-
nues, some went so far as to suggest that
cable faced an impossible catch 22—it
couldn’t attract more subscribers without
better programming, and it couldn’'t afford
to develop better programming without more
subscribers.

Many doubted that the cable act would re-
solve these problems. They were wrong.

Over the past 6 years, cable has grown
enormously. The number of basic cable sub-
scribers has grown from 37 million in 1984 to
49 million in 1989. Those subscribers enjoy a
far wider variety of programming services
than they did in the early 1980's. Unlike
over-the-air broadcasting, cable has been
able to provide specialized services so a sub-
scriber can get more of the specific kind of
programming he or she wants—whether it be
coverage of the proceedings of the Senate
and the House, home shopping, 24-hour news,
documentaries, music videos, or classic mov-
ies.

These major advances haven't come with-
out a cost. According to the General Ac-
counting Office, the average subscriber’s
monthly bill rose 14 percent—8 percent in
constant dollars—during the period of 1986
through 1988, with an increase of 26 percent
in basic rates.

All of us are concerned about the rates our
constituents pay for important services, par-
ticularly this Senator. My State has very
high basic cable rates.

Before we conclude, however, that the
cable industry has been systematically
gouging the consumer, let's look at a few ad-
ditional facts. First, in 1972 the average
monthly basic cable rates was $5.85. If basic
cable rates had kept exact pace with infla-
tion since that time, the average monthly
price in 1988 would have been $16.54. The ac-
tual average price was $14.77—12 percent less.
This strongly suggests that much of the
post-cable act rate increase was related to
cable’s effort to catch up with inflation after
yvears of local regulation that kept both
cable prices and cable services artificially
low.

Second, the average basic cable subscriber
in 1972 received five to six channels. The av-
erage basic cable subscriber in 1988 received
more than 30 channels—a 500-to-600 percent
increase in service without a corresponding
increase in price.

Third, the latest price information indi-
cates that cable rates are stabilizing. In 1989,
average cable prices went up only 3.8 percent
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while the overall Consumer Price Index rose
4.6 percent.

Mr. President, the cable industry isn't per-
fect—some cable operators have gouged their
subscribers, the industry as a whole has had
major customer service problems over the
past 6 years, and there is continuing concern
over the fairness of its relations with current
and potential competitors. In dealing with
an industry that has begun to mature in a
real sense only in the past 6 years, however,
Congress should move with caution.

We need to distinguish between transitory
problems and long-term problems. We need
to make sure that in reacting to today's
complaints, we don't sacrifice the benefit
that a strong cable industry can offer to to-
MmMOorTow’s consumer.

I want to express my appreciation to Sen-
ator Hollings, the chairman of the Commerce
Committee, Senator Danforth, the ranking
Republican on Commerce, and Senator
Inouye, the chairman of the committee's
Communications Subcommittee for their ef-
forts over the past several months to exam-
ine complaints about the cable industry and
evaluate possible changes to the 1984 cable
act. I believe that it is important for the
committee to move forward with a moderate
cable bill this year. Continued uncertainty
over the fate of cable legislation does not
serve the interest of the general public,
which wants and needs additional mass
media services.

With regard to a potential cable bill, there
are some issues that deserve special men-
tion.

First, after deregulation, most cable sys-
tems eliminated the so-called purchase op-
tion that had allowed subscribers to re-
ceive—at a fairly low price—local over-the-
air broadcast television signals and public,
educational, and governmental access chan-
nels. This forced subscribers to purchase ei-
ther a larger and more expensive basic serv-
ice package or terminate cable service alto-
gether.

This inexpensive option—perhaps with the
addition of C-SPAN I and II—should be re-
stored, and the Federal Communications
Commission should be authorized to set up a
system to regulate the rate charged for this
service. Not everyone wants all the program-
ming offered by the cable industry, and they
shouldn’t be forced to pay for what they
don’t want.

Restoration of the purchase option—I
sometimes call it basic-basic service—would
give all residents of a given cable franchise
area access to the cable system at a reason-
able rate. It would also help discipline the
pricing of the other services offered by the
cable operator. If those services are too ex-
pensive, subscribers could opt for basic-basic
service without having to terminate cable
access altogether.

Representatives Dingell, Lent, and Rinaldo
have proposed one version of a basic-basic
service package in a staff draft that has been
circulated over the past couple of weeks. I
recommend that Members of the Senate re-
view their proposal.

Second, as a long-time supporter of must
carry—the mandatory carriage of local com-
mercial and public broadcast stations by
cable systems—I believe that any cable bill
should include codification of the must carry
concept. The courts have struck down the
FCC's efforts to require must carry by regu-
lation. Congress should act to help preserve
the essential services that free over-the-air
broadcasting provides in rural and urban
America. There is no reason to delay action
on this important issue.
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Third, there has been a lot of discussion of
the question of programming access. In its
strongest form, programming access would
require all video programmers, whether or
not affiliated with cable system operators, to
make their programming available to any
and all multichannel video distributors.
Price differentials would be almost wholly
prohibited.

The underlying premise for this concept
appears to be that there is a limited, static
block of programming available in America
and that it is the task of Congress to dole
out this limited resource to various delivery
services. This premise doesn't sustain analy-
sis.

Over the past decade, programming choices
have mushroomed. The cable industry has
more than doubled the number of specialized
cable networks, and neighborhood stores
offer for sale or rental videocassettes of ev-
erything from movies to exercise programs
to financial planning seminars. Unless Con-
gress throws a monkey wrench into the mar-
ket, programming choices will continue to
expand.

The recent versions of programming access
are just such a monkey wrench. It would
overturn decades of public policy. Prohibit-
ing exclusive programming contracts will
radically reduce the upside for the devel-
opers of programming. It means that when
they have a success, they'll have to share the
benefits in a way that will drastically reduce
the return on their investment of time, tal-
ent, and capital. When they have a failure,
and programming is a notoriously risky
business, they'll continue to bear the burden
alone.

It doesn't take an economic wizard to fig-
ure out that given this change in incentives,
programmers and the people who finance
them will spend less on programming devel-
opment and will be more conservative about
what projects they pursue. I don't see the
benefit to consumers from reduced and less
diverse programming, and I certainly don't
see the Federal government's stepping in to
replace the capital that the private sector
pulls out of prograrmming.

I'm as concerned about making program-
ming available to rural Americans and en-
couraging the development of new tech-
nologies as anyone in the Senate. A large
part of my career has been spent working to
ensure that rural Alaska is not left behind as
our Nation's telecommunications system
moves into the 21st century. But, the pro-
gramming access proposal is much more
likely to retard the development of new pro-
gramming and reduce incentives to meet
rural America’'s needs. 1 think Congress
should think very carefully before it grants
what amounts to a major public subsidy to
selected programming distributors and tech-
nologies.

Mr. President, in this debate, the cable in-
dustry’s interest isn’t paramount. Neither
are the interests of the broadcasting indus-
try or any other specific party. We have an
obligation to fashion communications policy
that furthers the general public’s interest in
more programming choices at reasonable
rates. I believe that we have an opportunity
this year to make progress toward this goal,
but only if we forego the temptation to make
radical policy changes without understand-
ing their consequences. The cable industry
needs guidance, and the broadcasting indus-
try needs fair access to the consumer. We
can provide both without sacrificing the
progress made over the past 6 years.

But I am one who believes that Congress
should take some time to act upon a bill to
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eliminate some of the uncertainties that
exist in the cable field today. There are
changes that we need to make if we are
going to continue to make progress in that
area.

1 welcome any comments that my col-
leagues have to make concerning the sugges-
tions I have made, Mr. President.

Mr. STEVENS. Mr. President, I want
to reaffirm my support of the must-
carry/retransmission consent option
found in S. 12 and the Packwood-Kerry-
Stevens alternative. This proposal is a
positive and minimally intrusive meth-
od of balancing the competing interests
of the broadcast and cable industries.

Must-carry serves a compelling Gov-
ernment interest in ensuring that local
viewers retain access to local broadcast
television stations—access that is es-
sential to preserving the economic via-
bility of local television broadcasters
and the local programming they pro-
vide.

Our system of broadcasting is predi-
cated on the service local broadcasters
provide to towns and communities
across this country. It is the most
basic requirement of their license.
Without must-carry, many local sta-
tions will lose their ability to reach
cable subscribers, a loss that erodes
their ability to attract advertising dol-
lars—the mainstay of free, over-the-air
television. I want to congratulate Sen-
ator INOUYE for developing a must-
carry proposal which respects and pro-
tects the first amendment rights of
cable operators while still meeting the
broadcaster’s need for access to the
viewing public.

Retransmission consent is a newer
proposal that has sparked a great deal
of concern on the part of the cable in-
dustry—concern that in my opinion is
exaggerated. Retransmission consent
establishes, for the first time, the op-
portunity for two established indus-
tries, on a market-by-market basis, to
negotiate a mutually beneficial ar-
rangement concerning carriage, chan-
nel position, and other, cooperative
ventures. It does not require an agree-
ment; it imposes no tax, fee, or sur-
charge on cable operators or cable cus-
tomers. It forces nothing on the cable
operator. Retransmission consent rec-
ognizes the value to the broadcaster of
the programming it has packaged in a
complete programming day and broad-
cast. By allowing the broadcaster to
control who may make use of this
broadcasted programming,
retransmission consent reduces Gov-
ernment intrusion in the wvideo pro-
gramming marketplace.

We all recognize that cable television
and broadcasters are competitors in
the video marketplace. We also know
that over two-thirds of all viewing by
cable subscribers is of local, over-the-
air television. This has set up a situa-
tion where a popular broadcaster may
wind up subsidizing its cable competi-
tor in its programming and marketing
efforts.
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I am convinced that retransmission
consent is a procompetitive proposal
that will help to provide a measure of
balance that is currently lacking.

Mr. INOUYE addressed the Chair.

The PRESIDENT pro tempore. The
Senator from Hawaii.

Mr. INOUYE. I yield 10 minutes to
my friend from Connecticut.

The PRESIDENT pro tempore. The
Senator from Connecticut [Mr.
LIEBERMAN] is recognized for 10 min-
utes.

Mr. LIEBERMAN. I thank the Chair,
and I thank my distinguished colleague
from Hawaii.

Mr. President, I rise today in support
of S. 12 as reported by the Commerce
Committee, and in opposition to the
substitute offered by Senator PACK-
wooD and my other colleagues.

Mr. President, we are facing a ter-
rible recession here in the United
States today in which many ordinary
Americans are having a tough time
making ends meet. Just a couple days
ago, in his State of the Union Address,
President Bush challenged all of us
here in Congress to put aside partisan
differences and work together for the
good of the country.

Well, Mr. President, now is the time
to start, and this bill is the place, be-
cause S. 12 will save money for ordi-
nary consumers. It will rein in what
the U.S. News and World Report just
this week calls a hidden monopoly that
gives American consumers a monthly
zapping. Only S. 12—and not any weak-
er alternative—offers real protection
for those who have had their pockets
picked by annual cable rate increases
that are two or three times the rate of
inflation. This bill also takes steps to
bring needed competition to the cable
industry.

We all should agree that if local
cable was not a monpoly, if there real-
ly was competition between two or
more cable-like services in most areas
of the country, we who advocate S. 12
would not be here today. Competition—
not Government regulation and not
monopoly control as it exists today—is
the best regulator of the marketplace.
Real competition will lower prices and
promote a high level of customer serv-
ice, and ensure that consumers have a
wide range of video alternatives avail-
able to them.

But unfortunately, today the vast
majority of Americans have no choice
at all between cable providers. Almost
everywhere, the local cable company is
the only provider of cable-type serv-
ices. There is no competition: no com-
petition to check the behavior of cable
monopolists; no competition to keep
prices down, and to keep services up.

Mr. President, under our system of
Government, State and local govern-
ments usually can step in to place lim-
its on a monopolist even if the Federal
Government will not act. I say that
from experience have been privileged
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to serve as attorney general of my
State before coming to the Senate. But
that is not the case with cable. Start-
ing in 1984, Congress and the FCC de-
cided to deregulate virtually all cable
systems and services in the United
States. Prior to that, we had a system
in which States and localities had
granted de facto monopoly franchises
to the cable companies and then under-
standably set up a system to regulate
their price and quality.

Then Congress came along with a
usurpation of the State and local au-
thority and banned the States and
local governments from regulating any
cable service except those that the cus-
tomer could get with an antenna—
which Congress called basic cable serv-
ice—and it allowed basic cable to be
regulated, even that lower tier, only in
the absence of effective competition.

The FCC then halted even that mod-
est amount of regulation by declaring
that effective competition existed
wherever the consumer could receive
three over-the-air television stations.
Mr. President, honestly, that was like
saying the Pony Express was an effec-
tive competitor to the iron horse.
Cable was free to charge as much as it
wanted, without threat of regulation or
the competition of a marketplace.

It is no surprise what happened to
rates as a result. According to the
GAQ, since deregulation became effec-
tive at the start of 1987, the price of the
most minimal cable package available
jumped 56 percent. Subtracting out in-
flation, that is a real price increase of
32 percent. The price of the most popu-
lar package of services, what consum-
ers really know as cable, jumped a
whopping 61 percent. In fact it led the
Department of Justice to conclude in
one study that at least 40 to 50 percent
of these rate increases were attrib-
utable to cable's monopoly power. That
is our Department of Justice.

A key component of cable's monop-
oly power is the fact that it is the only
place in town to get the nonbroadcast
programming that has proliferated in
the last decade. After all, if all you
want to watch on your television is the
networks and PBS and a few UHF inde-
pendents, in most areas all you have to
do is attach your antenna because you
get those free off the air. There is no
need to pay a cable company 320 a
month just to get these.

But if you want to watch sports on
ESPN, music videos on MTV, children’s
programming on Nickelodeon, news on
CNN, or Congress on C-SPAN, you have
to buy cable—and you have only one
place to get it. The fact that cable is
the sole source for this programming in
most communities is a key to its abil-
ity to continue to extract higher and
higher prices from consumers.

Current law does not recognize this
reality. Under the 1984 Cable Act, even
in the absence of effective competition,
only the tier containing the local
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broadcast signals can be regulated, and
that is an important point. As the De-
partment of Justice itself has observed
in comments filed with the FCC, ‘‘cable
services offered outside of the basic
tier may not be subjected to rate regu-
lation even if those services are found
to be the sole source of significant
market power possessed by local cable
systems.”” No nonbroadcast services
can be regulated unless they are
packaged with broadcast channels.

This gives cable monopolists a giant
loophole. They can avoid regulation of
the prices charged for their most popu-
lar programming, such as CNN, MTV,
and ESPN, simply by putting these
services in a separate tier where they
still face no effective competition.
Then, as the FTC staff observed in
comments to the FCC, ‘‘their market
power will be largely unchecked.”

Cable is already busy exploiting this
loophole. GAO reported that in 1990,
the number of cable systems offering
two or more tiers jumped from 16.6 to
41.4 percent. And, as the Wall Street
Journal reported 2 weeks ago, upper
tier subscribers continue to face sig-
nificant rate increases which cannot
now be controlled under any legal cir-
cumstances by the FCC or by franchis-
ing authorities. The result was
summed up by an FCC official: “‘It’s an-
noying to the consumer because what
they want isn't regulated. * * **’

The substitute to S. 12 would only
perpetuate this error in current law
and give no real protection to consum-
ers. Under the substitute, only the tier
that contains local broadcast chan-
nels—that is the local broadcasts and
networks that the consumer can get
with an antenna free of charge—C-
SPAN, and local public access, could be
regulated.

If current experience is a guide, this
is a tier that, by itself, is substantially
less than 10 percent of what cable con-
sumers want. That is what the market-
place shows. And cable companies, if
the substitute were adopted, would be
free to charge whatever they want for
all other services including the upper
tiers, which are really what most peo-
ple think of as cable, with services
such as CNN, ESPN, MTV, and the like.

It does not take a rocket scientist or
a high level economist to see what is
going to happen if this proposed sub-
stitute becomes law. While regulators
are going to hold down the rate for the
basic tier, the rate for the services peo-
ple really want on cable—services like
CNN, ESPN, MTV—are going to con-
tinue to rise and there will be nobody
to stop that rise.

GAO is going to come back to us,
year after year, to tell us that the
price of enhanced basic continues to
rise many times beyond inflation. Con-
sumers’ wallets will continue to be
grabbed—and we in Congress—unfortu-
nately, if we adopt this substitute—
will again have sanctioned this finan-
cial mugging.
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S. 12, on the other hand, promises
real reform. Under S. 12—and not the
substitute—the FCC will have the au-
thority to protect consumers against
unreasonable, monopoly cable rates for
both broadcast channels and the
nonbroadcast, enhanced basic pack-
ages—such as tiers of CNN, MTV, and
ESPN—that consumers want to buy. S.
12 will close the retiering loophole.
Cable operators will not be able to use
a tier of the most popular cable offer-
ings simply as a device to avoid rate
regulation and continue to gouge con-
sumers.

I know some have argued that we
should forgo rate regulation now and
wait for competition to develop, per-
haps helping competition along by al-
lowing the telephone companies to de-
velop cable-type services or by pushing
franchising authorities to authorize
more cable overbuilders. But competi-
tion and the interim rate regulation of
S. 12 are not mutually exclusive op-
tions. By sunsetting rate regulation
when effective competition emerges, S.
12 demonstrates our preference for
competition.

I do not oppose taking steps to in-
crease competition and lower the bar-
riers to entry by cable’s competitors.
Indeed, I support the provisions of the
bill that seek to do this, such as the
programming access provisions. Lower-
ing barriers to entry is the key to al-
lowing real competition to develop in
this industry.

But let us face it. Full fledged com-
petition is not going to be here next
month, or even next year. It will be
years, if not decades before the tele-
phone companies have rewired their
service areas for video services. Direct
broadcast satellite [DBS] services are
still at least several years away, and
are subject to launch delays and other
technical difficulties that accompany
satellite deployment. Wireless cable
continues to face regulatory and chan-
nel capacity problems, as well as dif-
ficulty securing programming. As for
second cable systems within existing
franchise areas, the Department of Jus-
tice itself has concluded that cable has
natural monopoly characteristics and
has questioned whether forcing fran-
chising authorities to grant more fran-
chises will promote significant head-
to-head competition in a large number
of local markets. The reality is that we
are a long way from competition.

In the meantime, who is going to pro-
tect consumers during the years that it
will take for competition to develop?
While we who will support S. 12 prefer
and promote competition, we must still
act to ensure that the Government has
the power to protect consumers fully
until competition develops.

Mr. President, I am not against
cable. I am for it. I do not want to be
unfair to cable. I just do not want cable
to be unfair to the American consumer.
And only S. 12, and not the substitute,
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puts significant checks on cable's mo-
nopoly power while still promoting
competition. That is why I support it
and oppose the substitute and why I
congratulate the Senator from Hawaii,
the Senator from Missouri, and the
others who brought forth this out-
standing piece of consumer protection
legislation.

The PRESIDENT pro tempore. The
Senator from Alaska.

Mr. STEVENS. Mr. President, Sen-
ator PACKWOOD wishes to have 8 or 9
minutes. I yield him that amount of
time—as much time as he wishes to
use; 5 minutes to the Senator from
Texas [Mr. GRAMM].

The PRESIDENT pro tempore. The
Chair did not understand the Senator.
Would the Senator repeat, please?

Mr. STEVENS. I am sorry, the re-
quest was for 9 minutes for the Senator
from Oregon [Mr. PackwooD] and I
yield 5 minutes to the Senator from
Texas [Mr. GRAMM].

The PRESIDENT pro tempore. The
Chair thanks the Senator.

The Senator from Oregon [Mr. PACK-
WwooD] is recognized for 9 minutes.

Mr. PACKWOOD. Mr. President, I am
pleased to be joined by Senators STE-
VENS, KERRY, WIRTH, DOLE, BURNS,
SHELBY, RUDMAN, SIMPSON, BREAUX,
and FOWLER in offering this amend-
ment. The amendment is narrowly
crafted to address genuine problems
that have arisen in the cable industry
and is intended to offer an alternative
to the more regulatory approach of S.
12. Recognizing that our ultimate goal
should be to enhance, not reduce
consumer choice, the amendment we
are proposing strives to build on the
Cable Act by enhancing competition
and avoiding unnecessary regulation.

More specifically, our amendment
seeks to achieve the following goals:

First, to build on the substantial suc-
cess of the Cable Act while addressing
current concerns about the cable indus-
try’'s conduct, and trends in the video
marketplace as a whole;

Second, to continue to encourage the
widest possible diversity of informa-
tion sources and services to the public
in an efficient and effective manner;

Third, to further the interests of con-
sumers by enhancing competition in
the video market by reducing the regu-
latory burden on the cable industry’s
competitors, particularly the broadcast
television industry;

Fourth, to utilize, to the fullest ex-
tent possible, the expertise of the Fed-
eral Communications Commission in
monitoring ongoing changes in the
video marketplace and determining
whether administrative or legislative
action is needed to respond to such
changes; and

Fifth, to avoid imposing additional
regulation on the cable industry or any
other video programmer or video pro-
gramming distributor unless such regu-
lation is clearly necessary to protect
the public interest.
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The provisions of our amendment
have been carefully drawn to try to en-
sure people's concerns are addressed
while avoiding stifling the cable indus-
try with unnecessary regulation. The
amendment also tries to infuse com-
petition into the video marketplace.
For example, in order to enhance com-
petition, we propose:

First, to eliminate certain FCC
broadcast multiple ownership rules
that restrict the ability of broadcasters
to take advantatge of economies of
scope and scale;

Second, to expand the rural excep-
tion to the cable-telephone crossown-
ership prohibition to permit telephone
companies to provide cable service in
communities with up to 10,000 resi-
dents;

Third, to prohibit unreasonable deni-
als of second franchises and guarantee
that second franchises be given at least
as much time to construct their sys-
tems as was given the initial franchise
recipient;

Fourth, to confirm the right of fran-
chising authorities to own and operate
cable systems in competition with pri-
vately owned systems;

Fifth, to mandate a uniform rate
structure throughout a system’s fran-
chise area, thereby preventing anti-
competitive price discrimination;

Sixth, to require the FCC to prepare
a biennial report regarding the level of
competition in the video marketplace.

While the principal goal of our
amendment is to promote the long-
term public good through enhanced
competition, we have also recognized
the need for Federal and local officials
to address the short-term issues of
rates and services. Therefore, our
amendment also includes several provi-
sions designed to allow for the respon-
sible exercise of Federal and local au-
thority over cable television. Specifi-
cally, the amendment:

First, allows local officials to regu-
late basic cable rates and the rates for
the installation or rental of equipment,
subject to FCC oversight, in the ab-
sence of effective competition;

Second, defines effective competition
as another multichannel video pro-
vider;

Third, repeals the guaranteed 5-per-
cent annual rate increase to which
cable operators are now entitled;

Fourth, allows the FCC, in determin-
ing whether basic cable rates are rea-
sonable, to roll back existing rates;

Fifth, prohibits a cable operator from
charging subscribers who choose basic-
only cable service discriminatory in-
stallation fees or rates for pay services;

Sixth, requires the FCC to adopt cus-
tomer service standards to be imple-
mented and enforced by local authori-
ties and allows States to establish cus-
tomer service standards that exceed
the FCC’s standards;

Seventh, requires the FCC to estab-
lish new technical standards designed
to enhance signal quality.
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Mr. President, these provisions rep-
resent an honest attempt to address
the real problems with cable—the prob-
lems that consumers complain about—
without throwing the baby out with
the bath water. For example, the rate
section imposes a stiff basic rate regu-
latory scheme on the cable industry.
By defining effective competition as a
multichannel video provider, it will
have the effect of bringing rate regula-
tion to virtually all communities.

However, it stops short of regulating
upper tiers of cable service. In my
view, this is the correct approach. We
have seen a great proliferation of cable
programming in recent years. When we
deregulated cable rates, the industry
was able to invest in additional pro-
gramming. I am convinced that the
best way to ensure continued invest-
ment and avoid a stagnation in new
and innovative programming and serv-
ices is to avoid placing far-reaching
regulatory burdens on the cable indus-
try.

The approach we have taken in this
amendment is to try to ensure that ev-
eryone has access to a reasonably
priced basic tier of cable service. This
protects the senior citizen on a fixed
income, the less well off who cannot af-
ford higher priced tiers of service, or
the consumer who simply does not
want 40 channels of cable.

This amendment also addresses the
other areas where there have been the
most consumer complaints—customer
service and signal quality. In both of
these areas, we direct the FCC to es-
tablish standards which ensure that all
customers are fairly served and have
adequate signal quality.

This amendment focuses on those
areas that deserve attention—areas
where problems have arisen since pas-
sage of the Cable Act. It eliminates the
remaining portions of 8. 12 that, in our
view, simply place unnecessary and
burdensome regulation on the cable in-
dustry and, in the end, would not bene-
fit the consumer.

Mr. President, there is one issue that
has received a great deal of attention
over the past several months that I
should take a minute to discuss. That
is the issue of retransmission consent.
We have all been inundated with calls,
letters, and visits from our broad-
casters, from the Motion Picture Asso-
ciation, and from cable operators about
the impact of this provision. Consum-
ers have been told that it will result in
a 20-percent increase in their cable
rates.

Simply put, retransmission consent
means giving broadcasters control over
their signal. Currently, cable operators
have the right to pick up and
retransmit local broadcast stations.
Giving broadcasters retransmission
rights would require a negotiation be-
tween the broadcaster and the cable
operator before the broadcast signal
could be carried on the cable system.
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Personally, I think this is a good idea,
at least in concept. Perhaps there is a
better way to draft the proposal. I do
not know. What I do know is that this
is a complex matter.

The amendment we are offering
today does not seek to resolve the con-
flict surrounding this issue. It includes
the same retransmission consent and
must carry provisions that are con-
tained in S. 12.

Mr. President, a great deal has been
made of the article in Monday's Wash-
ington Post and about the administra-
tion's position on this amendment. Let
me take a minute to set the record
straight.

First, the administration supports
this amendment.

Second, if this amendment were pre-
sented to the President, he would
sign it.

It is that simple. The statements
being made that the President would
veto this amendment are false.

Let me make one more point about
the Washington Post article. It said
that the strategy of the cable industry
and of the administration is to kill any
cable bill this year, and that this
amendment is part of that strategy.
Let me assure my colleagues about my
motivations and the motivations of the
other sponsors of this amendment.

I believe S. 12 goes too far. I oppose
the bill. But I am not opposed to all
legislation. I am offering this amend-
ment to try to improve S. 12, not to try
to kill it.

Mr. President, in conclusion, it is
critical that Congress not hamstring
an industry that has contributed so
much to the Nation’s entry into the in-
formation age. As the FCC concluded
in its 1990 cable report:

In light of the developing field of existing
and potential multichannel competitors to
cable, and evidence that even direct competi-
tion between cable operators may increas-
ingly occur, we do not recommend any dras-
tic or long-term regulation of cable rates and
services.

S. 12 ignores this recommendation by
proposing massive reregulation of the
cable industry. In contrast, my amend-
ment follows this recommendation and
offers an alternative approach to the
underlying bill. It focuses on competi-
tion and regulates only to the extent
necessary to address genuine problems
that have arisen since deregulation. I
urge my colleagues to support this
amendment.

Mr. President, this amendment is de-
signed to bring an element of fairness
to what I think is unfair regulation in
the bill as it came out of committee.

Let us back up, and see how we got to
where we are today and remember
where we were with cable 20 years ago
when the Federal Communications
Commission first started its regulation
of the industry.

Basically, cable was mostly rural,
starting to be seen a little bit in the
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urban areas. What it brought you, by
and large, was a clearer picture of the
over-the-air signals. There was not the
Discovery Channel or Black Entertain-
ment Television, or ESPN, or any of
the other things we have come to as-
sume now are a right on cable. It was
a retransmission of broadcast signals.
Interestingly, the broadcasters liked
that because it expanded their signal
base. More people could see the show
and you could charge more for adver-
tising.

Today, correctly, the Senator from
Hawaii has inserted in this bill a provi-
sion that broadcasters should be al-
lowed to negotiate for the
retransmission of their property. And
with that, I agree. That is not an issue
of debate here. The real issues of dis-
agreement between S. 12 and the sub-
stitute is rate regulation and what
should be regulated.

A basic tier of cable service—and
what is in a basic tier may vary from
area to area—but in most areas, a basic
tier would include all of your over-the-
air channels. I suppose it is easiest to
use Washington as an example every-
one would understand. As you look at
the paper in the morning, you will see
a list of over-the-air channels; and as I
recall, in Washington, counting the
Baltimore stations, we have 10 or 12.
All of those would be included in the
basic tier under our substitute, as
would C-SPAN, as would any public or
educational or governmental channel—
the channels upon which you watch the
Arlington City Council or the Washing-
ton Library Board. Those would all be
part of a basic tier. And the rate for
that basic tier would be regulated and
it would be regulated until there was
effective competition.

And in our bill we define effective
competition as the presence of another
multichannel provider. And by multi-
channel provider, we mean some kind
of a provider that can provide you with
more than one channel. It could be a
direct broadcast satellite that beams
programs directly to the home. It could
be a competing cable system. It could
be what we would call wireless cable,
which is a line-of-sight broadcast
where a transmitter picks up a micro-
wave signal and then sends it directly
to your antenna.

Using this definition, at the moment
I cannot think of anyplace in the coun-
try that would not be subject to regu-
lation. There may be someplace where
that level of competition exists. I am
not sure. But, by and large, basic rates
would be subject to regulation.

That is not really the debate here.
The real debate is whether or not the
rates for tiers above what we call the
basic tier should be regulated. I want
to emphasize—and broadcasters have
said this—that about 60 to 70 percent of
what people watch on cable are the
network and independent over-the-air
broadcast signals. Those channels,
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under our substitute, will be in any-
body's basic tier and will be regulated
until there is effective competition.
But should there be regulation of
ESPN, of the Discovery Channel, of
Black Entertainment Television? That
is really what those who are supporting
S. 12 want. In talking with them, it is
very clear they want to regulate what
they call the popular channels that are
in tiers above the over-the-air signals.

ESPN is owned by ABC. It is a sports
network. It is a popular network, al-
though Lord knows there is ample
sports on the network. I do not think
we are lacking for sports broadcasting
in this country. But ESPN is owned by
ABC, sold to most of the cable compa-
nies, and carried in a tier usually—not
always—but usually above the basic
tier.

That would be regulated under S. 12.
Why? Because it has become popular. It
is kind of a bootstrap argument. If you
go out and put a lot of money into pro-
gramming, and your programming is
successful, you will then be regulated.
If you go out and put a lot of money
into programming and you develop a
program and it bombs, you do not need
to worry about regulation. You are in a
lose-lose situation. Do well, and the
Government regulates you; do badly,
and they will leave you alone.

I would contend, Mr. President, that
for those programs in tiers above what
we would call the basic tier, there is by
and large competition and there is no
justification for regulating those upper
tiers. I want to emphasize again that
under both 8. 12 and the substitute you
are going to get the local CBS affiliate,
the local ABC affiliate, the local NBC
affiliate, the public broadcasting sta-
tions, the local independent station or
more—in Los Angeles you have many
more over-the-air stations than we
have in Washington—in a regulated
tier until there is effective competi-
tion.

But I can see no justification for reg-
ulating upper tiers of service. Maybe
Black Entertainment Television is as
good an example as I can think of.
Years ago, Mr. Johnson, the founder,
could not get any financing for his pro-
gram. So TCI, a cable company, agreed
to put up money and help him found it,
help him get it going. At the time, no-
body wanted to carry him. Who would
want to watch Black Entertainment
Television? Ten years later, it is quite
popular. And, because of its success, it
might be regulated.

The argument is made about exces-
sive rate increases. Today cable tele-
vision actually charges less than when
regulation started in 1972, adjusted for
inflation. It is about 6 percent less
than it was 20 years ago adjusted for
inflation, and 20 years ago you got ba-
sically the over-the-air channels, and
that was all.

Let me move to a second issue. It is
the issue of programming access. Here
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I find an equal unfairness. S. 12 says
that if there is a vertically integrated
cable operator, a cable company that
has interests in cable programs—the
Discovery Channel is an example, and
TCI owns that—the programmer will be
required, will be required to sell his
product to all cable companies at a
similar price and to its competitors.

I know of no precedent in the law for
compelling somebody who has a copy-
right or a trademark, to sell that prod-
uct to his competitors. It would be the
same as if you were to say to NBC,
*“You put a lot of money into producing
the Cosby show. You have developed a
successful show. You have to sell it to
CBS and ABC.”

The argument is made that we need
to do this to protect diversity. I would
say this is going to guarantee same-
ness. If you are a competitor of cable—
such as DBS or MMDS—and Congress
requires current cable programmers to
sell you its very good shows that have
become popular, why should you waste
your money on producing some com-
peting program? Why bother to be a
Fox Television? Why not go out and
say you have to sell it to me at the
same price, you sell it to me at the
same price you sell it to anybody else.
Why should I produce anything new?
That is not going to guarantee diver-
sity.

More important, Mr. President, we do
not require anybody else to do this, If
you write a book, you copyright it. If
you want to sell it to Paramount, you
can. You do not have to sell it to any-
body else.

Those are the two main differences
between the substitute and the under-
lying bill. I thank Senator STEVENS,
who is handling time on this side.

The PRESIDENT pro tempore. The
Senator from Texas [Mr. GraMM] is
recognized for 5 minutes.

Mr. GRAMM. Mr. President, I am al-
ways amazed at the logic and reasoning
of our dear colleague from Oregon, and
I want to take this opportunity to say
that listening to him make good sense
of a very complicated subject reminds
me of why I believe that he is one of
the great Members of this body, and I
everyday rejoice in the fact that he is
here.

Mr. President, I do not claim to be an
expert on all these issues, but as I look
at this legislation, I see a deep fun-
damental issue involved here that is
going to affect the future of an impor-
tant industry and technology and in
the process is going to affect the future
of America, our competitiveness, the
quality of our productive capacity, and
our educational capacity. We are going
down the wrong road today as we face
that issue.

We are really at a crossroads and we
have a decision to make. One road
leads back to regulation. Proponents
for taking this road say with all the
technological changes that have oc-
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curred, with all the new products that
have been produced by the availability
of price competition, we must now
bring this technology and these pro-
grams under Government price regula-
tion. The idea is that someday in the
future when competition evolves, if and
when it does, we can reverse this regu-
lation.

Mr. President, that will not happen.
First of all, as much as the cable com-
panies are against the underlying bill
we debate today, they would prefer reg-
ulation to competition. And so, if we
begin the process of regulation and
that process becomes established, those
that are regulated will always use their
political power to try to prevent com-
petition. If we begin down the wrong
fork in the road today, we are commit-
ting ourselves to regulation which will
stifle innovation, which will stifle the
development of new technology, and
which will deny us the ability to reap
the rewards of the great technological
changes that are occurring in America.

This bill goes down the wrong road.
And what is the right road? The right
road is to open up the cable industry to
competition. Let anybody into the
cable business. Let anybody who wants
to make the investment, whether it's
the telephone company or anybody
else, have the ability to run whatever
technological system of transmission
they want to run to any American
home that will contract with them.
That is what we should be doing.

That is the only way we are going to
get the billions of dollars of invest-
ment that will wire every American
home with fiber optics and in the proc-
ess produce a tremendous techno-
logical revolution in our country.

I support the substitute, not because
it is perfect but because it is a lot bet-
ter than the underlying bill.

Let me say a few words about broad-
casters.

Mr. President, I am committed to the
principle that broadcasters own their
signals. If they want to negotiate and
sell it or not sell it, I think they should
have the right, and I think the Con-
gress is committed to that. I think
that is going to become the law of the
land no matter what happens to this
bill.

I think the case made for mandatory
carriage is a much tougher case. As a
matter of philosophy, I do not think
cable companies should be required to
carry the signals of commercial broad-
cast stations. But I think there is a
practical problem here. In places like
Sherman, Denison, and Victoria, TX,
where you have a small, precarious tel-
evision station, I am concerned that if
the cable system did not carry that
station’s signal, the television station
would be driven out of business.

In an ideal world, I would like a pre-
cise definition of this type of station,
and I would like it to be carried as part
of public service. We do not live in an
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ideal world. In the democratic process,
making decisions and compromises
often is not ideal. But I think the pro-
vision which is in both bills is a provi-
sion that I support, allowing the broad-
cast station to opt for mandatory car-
riage, which the small station will do,
or allowing the broadcast station to
negotiate with the cable company for
retransmission of its signal, if it choos-
es to do so, but giving up its right to
mandatory carriage in the process.

Mr. President, to those of us who are
concerned about broadcasters, that is
not the real issue. The issue is regula-
tion. The issue is: Do we go down the
road to regulation or the road to com-
petition? I prefer the road to competi-
tion.

The PRESIDENT pro tempore. The
Senator's time has expired.

Mr. INOUYE. Mr. President, I am
pleased to yield to the author of the
bill, S. 12, the Senator from Missouri,
10 minutes.

The PRESIDENT pro tempore. The
Senator from Missouri [Mr. DANFORTH]
is recognized, for how many minutes?

Mr. INOUYE. 10 minutes.

The PRESIDENT pro tempore. 10

minutes.

Mr. DANFORTH. Mr. President, I
thank the chairman of the subcommit-
tee.

Mr. President, let us understand
what the substitute is. The substitute
is an effort to kill the bill. It is an ef-
fort to garner 34 votes: an effort to pro-
vide sufficient cover for people to vote
for it, and then to vote to sustain the
veto. That is what it is.

This is not Senator DANFORTH mak-
ing an assertion. This is reported in the
Wall Street Journal—hardly an oracle
for a regulated economy—on January
28, 1992. The article is entitled ‘‘Cable
TV Industry Backs Senate Bill in an
Effort To Derail Regulatory Plan.”

The article says:

The industry’s purpose is to gather enough
votes for an amended bill to ensure that Con-
gress can’t override a Presidential veto of a
tougher bill. Mr. Mooney—

Who is the President of the National
Cable Television Association—
wrote that if the amendment attracts ‘‘34 or
more votes™ in the Senate—or enough votes
to sustain a veto—‘'‘the politics of the con-
troversy will have been substantially al-
tered.”

That is what we are dealing with.
This is an effort to garner 34 votes. I do
not know whether it will succeed in
doing that or not.

Mr. President, I ask unanimous con-
sent that the article from the Wall
Street Journal that I referred to be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Jan. 28, 1992]
CABLE-TV INDUSTRY BACKS SENATE BILL IN
AN EFFORT TO DERAIL REGULATORY PLAN
(By Mary Lu Carnevale)

WASHINGTON.—The cable-television indus-
try, facing defeat in the Senate, says it sup-
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ports a little regulation, in a gambit to avoid
any at all.

After failing to pass cable legislation in
the last Congress, the Senate poised to pass
a tough cable re-regulation bill this week.
Although prospects in the House are less cer-
tain, a strong signal from the Senate could
propel similar legislation. Cable companies
are trying to build support for an amend-
ment that would change the existing bill so
that it contains little in the way of rate reg-
ulation and scraps a provision aimed at al-
lowing cable's rivals to carry cable program-
ming.

The industry’s idea apparently is to derail
any bill. In a memo late last week, National
Cable Television Association President Jim
Mooney outlined the industry's strategy to
NCTA board members. He said the Bush ad-
ministration and the NCTA will support
amending the bill for now but *‘will not sup-
port the bill even if the amendment is adopt-
ed.” However, the administration said yes-
terday it supports the industry-backed alter-
native but would like to work with Congress
“to modify or eliminate some troublesome
provisions."”

The industry’s purpose is to gather enough
votes for an amended bill to ensure that Con-
gress can't override a presidential veto of a
tougher bill, Mr. Mooney wrote that if the
amendment attracts ‘34 or more votes” in
the Senate—or enough votes to sustain a
veto—'‘the politics of the controversy will
have been substantially altered.”

Cable's strategy may backfire. Already,
the memo, which kept Capitol Hill facsimile
machines buzzing through the weekend, has
undercut the appearance of sincerity. “It's
clear the substitute [bill] is only an effort to
deraill the whole bill,”" says Gene
Kimmelman, legislative director of the
Consumer Federation of America.

Consumer groups have been pushing for
strong re-regulation in light of continued in-
creases in cable rates and “‘re-tiering,” or
eliminating staple programming such as
Cable News Network from cable companies’
“pbasic’ service. The practice is aimed at
avoiding regulation of what has been consid-
ered a basic tier of service.

For the Bush administration, reining in
the cable industry poses some tough prob-
lems. The president doesn't want to be
viewed as supporting new regulations; but
neither would he savor vetoing popular
consumer legislation in an election year.

If the measure passes overwhelmingly,
Rep. Edward Markey (D,, Mass,), chairman of
the House telecommunications subcommit-
tee, will be expected to take it up quickly.
Lobbying is expected to intensify as broad-
casters, wireless cable operators, phone com-
panies, Hollywood and cable interests battle
for turf.

Broadcasters are concerned about the ero-
sion of their audience and profits by cable,
which has grown to a $20 billion industry in
recent years. To address that, the Senate
bill—and the industry—backed amended
bill—contain provisions that would allow
broadcasters to negotiate fees from cable
systems that carry their signal or forgo pay-
ments and compel cable companies to carry
their signal. The cable industry would like
to kill that provision when the House takes
up a cable bill.

Phone companies, meanwhile, want to
make sure that any bill fosters competition
and are considering a push in the House to
allow them to enter the cable business. The
phone companies hold out the possibility of
upgrading their networks with fiber optic
technology, to try to ensure that the U.S.
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will keep its lead in world-wide communica-
tions.

That's the step cable companies fear most.
“We're not going to encourage anybody to
let the telephone companies in,” says Ste-
phen Effros, president of the Community An-
tenna Cable Association. ‘‘There is no level
playing field with the phone companies and
their massive capital base. There can be no
equal competition.”

Mr. DANFORTH. Mr. President, I to-
tally agree with the comments of Sen-
ator GRAMM, at least up to a point.
Competition is clearly superior to reg-
ulation, no doubt about it. But the
point that is being raised with this leg-
islation has to do with how we feel
about unregulated monopolies.

The cable television industry in spe-
cific communities is not a competitive
industry; it is a monopoly. Cable tele-
vision is the sole multichannel pro-
vider in the communities served by
cable television. It is in a class by it-
self. There is no competition.

Some people argue that there are
other things that people can do with
their time. It has been suggested, for
example, that people can go to the
symphony instead of watching tele-
vision. That is true. It was argued that
people can go to New York and go to a
play instead of watching television.
That is true, except that it is not very
convenient and it could be totally out
of reach for, say, the people of Jeffer-
son City, MO, to go to the symphony or
to go to the theater.

Television really is in a class by it-
self. Playing Monopoly, playing cards,
that is not a competitor with watching
television. Television is the relevant
market. And in communities that are
served by a cable system, the only mul-
tichannel provider is the cable com-
pany doing business there.

It is interesting that this concept
really has been adopted by the advo-
cates of the substitute, because the ad-
vocates of the substitute say, well,
they recognize that in the absence of
another multichannel provider, there
can be regulation. They have really
abandoned their philosophical point.
They have agreed that the standard is
whether there is another multichannel
provider, and they have agreed that
under certain circumstances there can
be regulation. So the issue is not so
much philosophical anymore. The issue
is whether the regulation that has been
proposed is effective regulation.

Now, what happened since the legis-
lation was first introduced a couple of
years ago, which provided that munici-
palities can regulate the basic tier
cable programming, was that the cable
companies, in anticipation of congres-
sional action, redefined the meaning of
basic tier. They shifted into a higher
tier much of their programming to es-
cape the possibility of regulation. They
left in their basic tier a tier of services
which is subscribed to alone by only
about 10 percent—or less than 10 per-
cent—of the cable subscribers in the
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country. So they have anticipated con-
gressional action and they have avoid-
ed congressional action by retiering.

So what we have been trying to do in
the Commerce Committee is to say,
well, we are not going to let them cir-
cumvent the purpose of what we are
trying to do. So what we have provided
in the legislation is that it is not
enough to say what we provide in 10
percent of the homes is basic service.
We create a 30-percent standard. We
say that if a service reaches 30 percent
or less of the homes, that is what we
mean by basic tier, and that would be
subjected to regulation potentially—
potentially—depending on the action of
municipalities.

Something that regulates what is
being utilized by only 10 percent of the
cable subscribers in the country is
hardly effective regulation.

Now, to repeat, we agree with the
proponents of the substitute so far as
they say competition is better than
regulation, and we provide in the legis-
lation that the ability to regulate ex-
pires, sunsets, when effective competi-
tion occurs. We define effective com-
petition, as do the advocates of the
substitute, as the availability of an-
other multichannel provider.

But the problem is that while our
legislation, S. 12, is designed to en-
hance competition in the cable indus-
try, the substitute is not designed to
enhance competition in the cable in-
dustry.

Rather, I would argue that the sub-
stitute moves in the opposite direction
of a competitive industry. We say in S.
12 that the FCC should be able to place
parameters on the extent of coverage
of the country by a single cable opera-
tor. In broadcast television there are
such parameters.

The so-called 12-12-12 rule adopted by
the Federal Communications Commis-
sion says that a single entity can only
own 12 AM radio stations, 12 FM radio
stations, and 12 broadcast television
stations nationally. Why? Because of
the concern by the FCC that a single
entity could have too much power in
controlling the information available
to the American people by controlling
too much horizontal integration. We
say that, with respect to the cable in-
dustry, the FCC should promulgate a
rule governing the extent to which hor-
izontal integration becomes unhealthy.
The proponents of the substitute dis-
agree with that. They say that that
should be deleted and that cable com-
panies should be able to own 100 per-
cent, theoretically, of the cable serv-
ices throughout the United States.
They go further, and they say that the
12-12-12 rule should be abolished, re-
pealed by statute. That is part of the
substitute.

So the substitute says that the 12-12-
12 rule should be abolished. That means
that a single entity, according to their
view of a competitive marketplace, a
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single entity could own an unlimited
number of AM radio stations, an un-
limited number of FM radio stations,
an unlimited number of broadcast tele-
vision stations, and an unlimited num-
ber of cable systems throughout the
United States. That is their view of
what competition is.

I do not think that is competition. I
think that is simply expanding what is
now a monopoly in individual commu-
nities to be monopolistic nationwide.

We say in the legislation that where
there is a vertically integrated oper-
ation and the cable programmer and
the cable company are related entities
and another competitor tries to get
into the marketplace, tries to break
into the marketplace, the programmer
must not unreasonably refuse to deal
with the competitor. We say that fur-
thers competition. That provision is
deleted from the substitute.

So for those who say that competi-
tion is preferable to regulation, we say
we agree. But if you prefer competi-
tion, then do not support the sub-
stitute. S. 12 furthers competition. The
substitute, in abolishing the 12-12-12
rule, does not.

I might say that, if we repeal the 12—
12-12 rule, that has a very negative ef-
fect on minority-owned stations. That
is why the black broadcasters, the As-
sociation of Black Broadcasters, op-
poses the substitute because built into
the 12-12-12 rule now is an incentive
which encourages minority ownership
of radio and television stations which
would be wiped out if we adopted this
substitute.

For all these reasons, Mr. President,
it is my hope that we will defeat the
substitute, that we will defeat it by a
substantial margin, and that we will
pass S. 12,

Mr. WIRTH. I yield 2 minutes of my
time to the Senator from Alabama.

Mr. SHELBY. Mr. President, I rise
today to express my concerns regard-
ing S. 12, the Cable Television
Consumer Protection Act.

First of all, I would like to point out,
as many others have, that this is a
broadcasters bill. This is not a
consumer bill. The Packwood sub-
stitute, I believe, Mr. President, is far
more preferable to the original bill,
and I am going to support the Pack-
wood substitute. I think it is a step in
the right direction.

Prior to 1984 cable companies oper-
ated according to the whims of local
governments. The sometimes excessive
demands of local governments and the
willingness of some cable companies to
agree to them, became a cause of con-
cern to Congress. Concerns regarding
the differing interests of city regu-
lators, cable operators and cable cus-
tomers gave rise to the Cable Commu-
nications Policy Act of 1984. Congress
was clear in its intent to minimize the
burdensome regulation that would con-
strain cable's development. The 1984
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Cable Act fostered the growth and de-
velopment of the cable system. Today,
cable companies offer a wide variety of
programming and services to cus-
tomers.

Cable television has become one of
the most important industries in the
United States: 58.6 percent of all tele-
vision homes in this country now re-
ceive cable television; about 80 percent
of all homes have access to cable; cable
continues to expand its offerings to in-
clude a wide variety of programming
services to both urban and suburban
areas; over 9,600 cable systems generate
$17.9 billion of revenues each year.

Fueled by viewer demand, deregula-
tion in 1984, and the cable system’s in-
creasing capacity to carry more pro-
gramming, the last decade has seen an
increased diversity in cable’'s service
offerings.

Cable programming reflects a wide
range of interests of a diverse viewing
audience—uncut movies, comedy spe-
cials, sports, children’s programming,
24-hour news, congressional coverage,
music videos, and a variety of special
broadcasts on varied issues. In all,
there are now 110 national and regional
cable networks—a long way from the 3
broadcast networks that represented
the choice most television households
had 15 years ago.

Yes, there have been some problems
with the cable industry, and represent-
atives from the cable industry will be
the first to admit to rate abuse by
some cable systems. However, these in-
stances of rate abuse are not char-
acteristic of the industry as a whole.
There have also been complaints about
customer service that reflect the dra-
matic growth in the number of cable
subscribers.

I believe that we must address these
issues. But let us not simply ignore the
fact that the U.S. General Accounting
Office [GAOQO] has released three surveys
of cable television rates and services
that consistently show that the num-
ber and variety of basic service chan-
nels have increased along with the
nominal basic service price increases,
resulting in an increase in the price per
basic channel of 9 cents total over the
last 5 years. From November 1986 to
April 1991 the price per basic cable
channel went from 44 cents to only 53
cents, an increase of approximately 20
percent. During that same period, the
overall Consumer Price Index [CPI] in-
creased 22.5 percent. As such, the cost
per channel of basic service has stayed
behind inflation.

We cannot ignore the fact that the
industry has made great strides in ad-
dressing customer service problems and
has implemented customer service
standards, with which over 85 percent
of all cable systems are in compliance.

Conflicting reports regarding the fre-
guency and magnitude of cable rate in-
creases and poor customer service have
prompted unfair criticism of the cable



1084

industry, culminating in the produc-
tion of S. 12. However, Mr. President,
upon close examination, I am con-
vinced that S. 12 in its current form,
goes well beyond what is needed to ad-
dress problems within the cable indus-
try.

To begin with, only 9 out of 63 pages
constituting S. 12 deal with such
consumer issues as rates and customer
service. The balance of the bill—includ-
ing retransmission consent and must
carry—is little more than special inter-
est legislation for cable’s competitors,
the broadcasters. Rather than help
consumers, S. 12 in its current form
threatens to raise cable rates by inflat-
ing the cost of broadcast programming
over transmitted cable systems.

S. 12’s retransmission consent must-
carry language presents broadcasters
with win/win choice. The retrans-
mission consent language amounts to a
free TV surcharge which would divert
revenues from cable operators and pro-
grammers to broadcast networks. This
is nothing less than a Federal subsidy
for broadcasters.

Broadcasters currently have free use
of the spectrum. In return, they pro-
vide free broadcast signals. But by
seeking retransmission consent and
forcing cable operators to pay broad-
casters for carriage of their signals,
broadcasters are asking Congress to
give them ownership of the airwaves.

By carrying broadcast signals, cable
companies are already providing a val-
uable service to broadcasters by im-
proving their reach and reception qual-
ity. Consequently broadcasters can
count on a larger audience and in-
creased advertising revenues.

The rates cable subscribers actually
pay have increased more slowly than
inflation, despite increased capital
costs and programming expenses. How-
ever, if cable companies are forced to
pay broadcasters to carry their signals,
the costs would ultimately be passed
on to consumers in additional rate in-
creases.

S. 12 and retransmission consent has
been sold by broadcasters on the
grounds that we must save free TV.
What they ignore is that for 30 years,
they argued for must carry. They also
ignore the fact that cable provides
them, as pointed out earlier, with a
valuable antenna service—distributing
clean broadcast signals throughout
their licensed community and increas-
ing the advertising revenues. In all
their efforts to secure must-carry over
the years, broadcasters never raised
the issue of payment for local tele-
vision signals—good things, too, since
they receive free spectrum valued at
$11.5 billion to serve their local com-
munities. It was not until the late
1980's when CBS began agitating for
must-carry/must-pay, that broad-
casters began to seek a second revenue
stream at the expense of cable opera-
tors and consumers.
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I have heard from a number of my
constituents regarding this issue and
they share our concerns about sub-
sidies for broadcasters. It is clear that
the National Association of Broad-
casters is presently the engine behind
S. 12. Ralph Nader opposes retrans-
mission consent, as does the Motion
Picture Association of America, the
Satellite Broadcasting and Commu-
nications Association, the Community
Antenna Television Association, and
the National Cable Television Associa-
tion. Yet, here we are today being
asked to accept a cable bill that does
not do what it claims and which will
raise cable rates not lower them.

The question of rates and customer
service should be the focal point of a
true cable consumer bill—mot the spe-
cial interests of broadcasters. Even
representatives from the cable industry
will be the first to admit rate abuse by
some cable systems. Problems with
customer service reflect the dramatic
growth in the number of homes that
subscribe to cable—from 14 million at
the beginning of 1980's to more than 55
million today. These issues need to be
addressed. However, I believe that we
can make great strides toward unravel-
ling existing kinks in the cable indus-
try without turning the clock back on
5 years of progress to a time when the
chambers of city councils stifled the
development and implementation of
new cable programs by keeping rates
artificially low.

Consequently, Mr. President, I have
looked at the legislation proposed by
Mr. PACKwooD. While I am not com-
pletely satisfied with this substitute
amendment, I believe that it is a step
in the right direction.

This substitute goes directly to the
heart of this debate—basic rates. In
any area where there is no effective
competition—competition defined as
the presence of another multichannel
provider—rates for broadcast signals,
PEG Access, C-SPAN, and any other
service on the basic tier will be regu-
lated. Rates for remote controls and
any other installation costs will also
be regulated where there is no effective
competition.

Consumers will benefit further from
better customer service through the
amendment’s Government set cable
service and technical standards. By
preserving incentives for cable opera-
tors to invest in new programming and
infrastructure, consumers will also
continue to enjoy an ever-increasing
variety of programming.

Rural communities, which are large-
ly ignored by cable companies, will be
able to receive cable service from tele-
phone companies.

The franchise renewal process would
be accelerated, so that municipalities
will be better able to express their con-
cerns and influence cable operators’
performance. Also, existing law on
franchise renewal would be clarified to
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give local governments better bargain-
ing power when dealing with cable op-
erators.

The FCC is required to report bienni-
ally to Congress on the state of com-
petition in the video marketplace. The
report will specifically address the
issue of horizontal and vertical inte-
gration. With these recommendations,
Congress will be able to legislate in
this area.

Mr. President, I support the Pack-
wood substitute and am a cosponsor.
However, I have done so with reserva-
tions. This substitute still leaves unre-
solved the issue of retransmission con-
sent. Nevertheless, I will support the
substitute because it does address some
vital consumer issues and allows the
industry to remain strong and competi-
tive.

Mr. KERRY addressed the Chair,

The PRESIDENT pro tempore. The
Senator from Massachusetts [Mr.
KERRY] is recognized.

Mr. KERRY. I yield myself 8 min-
utes.

Mr. President, I would like to re-
spond to the distinguished Senator
from Missouri, who regrettably is not
here at this moment, but perhaps is lis-
tening. The Senator from Missouri,
who is a friend and a person that all of
us respect enormously, has made the
statement that the substitute is noth-
ing more than an effort to kill the reg-
ulatory effort. That may be the Sen-
ator’s view, but I want the Senator
from Missouri to understand that this
Senator wants regulation, that I intend
to vote for some regulation, but that I
am looking for a balanced way of regu-
lating.

It may be that the cable industry
wants to kill this legislation. I do not
doubt it. I am sure the cable industry
would love to kill this bill. The memo
that was quoted in the Wall Street
Journal accurately reflects their hopes.
But I, this Senator has not met with
Mr. Mooney regarding this issue in the
last 2 years. The last time I saw him
was a couple of years go at a meeting
with Senator INOUYE about a previous
version of this legislation.

I support the substitute because I be-
lieve it regulates and protects consum-
ers; it can pass without a veto and,
therefore, represents the best chance to
really have some consumer protection;
and, because I think it represents a
balanced approach to regulation of the
cable industry. I think we have a le-
gitimate Government interest in this
matter. What is it? Our Government
interest is to protect the consumer, to
guarantee competition, and to guaran-
tee the flow of information through our
electronic media.

The question is: Do we have a Gov-
ernment interest in reaching beyond
the flow of critical information to reg-
ulate all programming. I am referring
to the kind of programming that Sen-
ator PACKWOOD mentioned, the kind of
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programming that only exists today
because cable television invested in it
when nobody else was willing to do so?
Do we have a compelling Government
interest in regulating the Playboy
Channel, or MTV, or a host of other en-
tertainment channels? Are we going to
begin regulating prices people pay at
the movies or at video stores?

When there is a monopoly that pre-
vents them from getting a service peo-
ple need, whether it is electricity or
water, I will always vote to protect
consumers. As I always have. Why are
we now reaching the regulatory arm
beyond the critical flow of information
that ought to be guaranteed and regu-
lated, to step in and say, here is big-
brother Government telling you we
think you are paying too much for en-
tertainment and we are going to regu-
late it?

That is essentially what S. 12 sug-
gests. It suggests that since Americans
cannot be trusted to decide whether
they want to buy a particular enter-
tainment product, so Uncle Sam is
going to decide for them and, in the
process, is going to restrain invest-
ment.

But, even S. 12, which purports to
regulate all of the services that con-
sumers want is actually faking it. This
is because while it suggests that it will
provide broad protection, in effect,
cable operators can retier because S. 12
only requires that you have a viewing
package that reaches 30 percent of the
viewing audience. Therefore, cable is
going to be able to take its premium
television shows and offer them on an
ala carte basis—outside the regulated
tier.

So any American citizen who thinks
S. 12 is going to regulate all program-
ming is wrong. It will not do that. It
will, however, have a negative impact
on that investment.

I am really having trouble under-
standing why it is that the Govern-
ment has a compelling interest in regu-
lating the rate for a pure entertain-
ment package that any American can
refuse. What happened to the market?
We are the Nation that is telling East-
ern Europe, the former Soviet Union,
and the rest of the world that the free
market is the most effective way to en-
sure that consumers get the best prod-
ucts. Here we are stepping in once
again to constrain the market forces
right here at home.

People may say, wait a minute, Sen-
ator KERRY, are we going to have ade-
quate protection for consumers in this
substitute? After all, we keep hearing
that the substitute is not a strong sub-
stitute. Well, Mr. President, the sub-
stitute takes 70 percent of what Ameri-
cans watch via cable television today
and regulates it. Seventy percent of
what cable subscribers look at on TV
will be regulated under the substitute,
because 70 percent of what they watch
are over-the-air broadcast signals.
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Furthermore, we apply this rate reg-
ulation to virtually every cable system
in America because we make the defi-
nition of effective competition tough-
er. We do not say six over-the-air
broadcast signals are adequate. We say
you have to have a multichannel alter-
native in your region, or your cable
system is regulated. Therefore, 99 per-
cent of America will be rate regulated.

Let me turn to customer service. We
mandate the same service standards as
S. 12. Additionally, our substitute does
the same thing that S. 12 does on tech-
nical standards, exactly the same. It
does the same thing that S. 12 does on
home wiring. Finally, it does the same
thing that S. 12 does on retransmission
consent. We strengthen broadcasting.

I heard the Senator from Missouri
say the alternative does not do any-
thing for competition. Well, with
retransmission consent and must-
carry, you clearly are doing something
for competition, because you are
strengthening the ability of broad-
casters to offer quality product to con-
sumers.

I also heard the Senator from Mis-
souri say that S. 12, by eliminating the
12-12-12 rule, is going to hurt competi-
tion. I disagree with that. If you elimi-
nate the 12-12-12 rule, you are
strengthening broadcasters’ ability to
compete because you are allowing
them to reduce costs and increase ad-
vertising sales. And, this all can be
done while preserving local diversity.

Our amendment also does the same
thing as 8. 12 does on multiple fran-
chises. Local franchising authority
cannot prevent second operators from
offering an alternative service. In addi-
tion to that, we have a rural telephone
exemption which allows the telephone
companies to provide video program-
ming in rural areas.

So there are only two real differences
hetween the substitute and S. 12, and
these two differences are on mandated
access to programming and upper-tier
rate regulation. These differences leave
us with two choices. Choice No. 1: Do
you want to require people to sell their
programming to their own competi-
tors? Choice No. 2: Do you want to have
all video entertainment regulated in
the United States or only the flow of
information sufficient to guarantee
competition? I think the choice is very
clear. I reserve the remainder of my
time.

Mr. INOUYE. Mr. President, I yield
20 minutes to the Senator from Ten-
nessee.

The PRESIDENT pro tempore. The
Senator from Tennessee [Mr. GORE] is
recognized for 20 minutes.

Mr. GORE. Mr. President, I wish to
thank the distinguished chairman of
the subcommittee and the manager of
the bill for yielding me this time. I say
to my colleagues that my voice is a lit-
tle strained this morning, so I will just
express the hope that I can make my-
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self clear on this. I feel so strongly
about it that I hope that will be pos-
sible.

I rise to oppose the Packwood-Wirth-
Kerry substitute in the strongest pos-
sible terms.

My colleague from Massachusetts
asked a moment ago what happened to
the market. Well, what happened to
the market is the market has been
strangled by this monopoly. There is
no market. There is a monopoly. There
is no market because there is no com-
petition. There is no competition be-
cause the Congress decreed that there
shall be no competition for cable.

That is why we are here. It was a
mistake. Some aspects of it were help-
ful. It is a reference to the 1984 Cable
Act. But overall it went so far that the
participants in the cable industry were
tempted so many of them to take ad-
vantage of the monopoly by raising
taxes, just time and time again, and
turning a deaf ear toward service, and
strangling any potential competition
by using their leverage in the market-
place.

Yesterday my good friend, the Sen-
ator from Colorado, stated that the
program access provisions of this bill
have nothing to do with rates and serv-
ice. Mr. President, as the committee
has so thorougly determined over the
past 6 years, and as the behavior of this
industry has so dramatically dem-
onstrated, the bill’s program access
provisions—and the competition it
stimulates—has everything to do with
cable rates. Competition holds rates
down. When the competition is elimi-
nated the rates go up. That is elemen-
tary and that is the reason why people
are paying such high rates today.

We have heard references by the pro-
ponents of the substitute to the fact
that there is no problem with cable
rates. What is the big problem? What
are we trying to remedy here? Come to
some of the town hall meetings I have
in Tennessee, or accompany the vast
majority of Senators in this Chamber
when they go back to their home
States, and you will hear there is a
problem. The rates have been sky-
rocketing.

Mayors have been besieged by their
constituents asking what in the world
can be done. Some out-of-State con-
glomerate comes in and uses junk
bonds to buy up a local cable system
and incurs an enormous amount of
debt, and the only way they can fi-
nance it is by raising rates until the
people just cannot stand it anymore.

S. 12 has a remedy for that situation
and the preferred remedy is competi-
tion. That is the American way.

I was particularly struck, may I say,
by the elogquent historical examples the
Senator from Colorado chose to illus-
trate the problems within the commu-
nications industry when the incum-
bent, dominant player does everything
in its might to shut out the new, up-
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start entrant. He used the example of
AM radio shutting out FM, of VHF tel-
evision shutting out UHF, of AT&T
shutting out new long distance com-
petitors such as MCI, of broadcasters
shutting out cable, and of the steps the
Congress and FCC took to ensure that
the new entrant might have a chance
to survive.

The Senator was exactly correct. But
what he did not do was finish the por-
trait of anticompetitive behavior. That
story has another chapter. What we
now are facing is cable doing every-
thing possible to shut out its competi-
tors: satellite dishes, wireless, new di-
rect broadcast satellite services.

The Senator's analogy was perfect. I
could not have said it better. The Con-
gress must protect these new entrants
against unfair monopolistic exploi-
tation of its dominance in this market-
place.

Let our colleagues make no mistake
about what is being debated here. Do
not have any misunderstanding about
the substitute. By completely killing
off the program access provisions of S.
12, the Packwood-Wirth substitute en-
tirely eliminates the potential for any
competition whatsoever in the cable
marketplace.

The cable industry is much more con-
cerned about competition than about
regulation. Given a choice they will
say every time: Well, if we have to
have something, give us some little
regulation.

That is what the substitute does.
Some little regulation. But they do not
want competition. So that is why the
substitute zeros in on the provisions of
S. 12 which are designed to ensure com-
petition, and they try to eliminate it
altogether.

The substitute is a vote against com-
petition and a vote to expand the mo-
nopoly stranglehold of companies like
TCI which now hold consumers in its
grip throughout the country.

As the chairman of the subcommittee
and the ranking Republican on the full
committee have so eloguently noted
today and yesterday, the substitute
waters down the ratepayer protections
of 8. 12, further exposing consumers to
the rate-gouging practices of cable op-
erators, practices which have so thor-
oughly been exposed not only by the
Senate, but by the GAO, by the Federal
Communications Commission, by the
Justice Department, by the State at-
torneys general, and by many, many
others.

But most importantly, and most
troubling, the substitute completely
eliminates the recognition provisions
of 8. 12 which will ensure that some
modest measure of competition might
arise.

1 would like to briefly review how the
program access provisions of S. 12 pro-
mote competition. These provisions are
eliminated in the substitute.

First of all, the bill establishes the
principle that program services like
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ESPN, CNN, USA, and others, must be
made available to the 3.6 million fami-
lies—mostly in rural areas—who have
paid an average of about $3,000 each in
hard-earned money to buy a home sat-
ellite dish and receiver. Most of these
families live along roads cable has cho-
sen not to serve, roads in West Vir-
ginia, roads in Tennessee, roads all
over this country that do not have the
population density to attract the cable
investors and the new conglomerates
using junk bonds who want to milk the
profits out of those communities where
there is enough of a population to get
in there and really go to town.

What about these rural consumers?
What would happen to them under the
substitute? It is very simple: the sub-
stitute tells these 3.6 million families
that they do not deserve the right to
participate in the communications rev-
olution, that they do not deserve the
right to enjoy access to the kind of
programming that is available in the
big cities, that they do not deserve the
benefits of new communications tech-
nologies, some of which were made pos-
sible, I might add, by taxpayer invest-
ments in the space program. That is
where these communications satellites
come from. And we cannot stand by
and see this cable monopoly just lay
claim to this new technology which has
the ability to compete with them and
strangle it to prevent any kind of com-
petition and any kind of service to the
rural areas of my State and the other
States with rural areas.

A vote for this substitute is a vote
against these 3.5 million backyard sat-
ellite dish owners. We have heard from
these folks before, when legislation has
been before this body. They feel even
stronger about it now than they did
last year and the year before because
they continue to face price discrimina-
tion by the cable-dominated program-
ming services.

I would like to place in the RECORD,
and I will ask for consent at the con-
clusion of my statement, a breakdown
of where these families live: 113,000 in
Tennessee alone, 85,000 in Missouri,
266,000 in Texas, 163,000 in Florida,
325,000 in California, and so on.

And mark my words, Mr. President,
every single one of these satellite dish
families is going to pay very close at-
tention to this debate here today. A lot
of them are watching it right now. A
lot of them are following it very close-
ly. They waited for years for some jus-
tice here and they know the only place
they can find justice is on this Senate
floor and with the Congress of the
United States representing the Amer-
ican people. They have had it up to
here because they have been victimized
by this industry that has tried to com-
pletely cut them out.

And believe me they will know who
stood up for them and who stood
against them here today. They will
know about this vote because it is the
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key vote for satellite dish owners and
for others who want access to competi-
tive services challenging the cable mo-
nopoly. It is the key vote for the
Consumer Federation of America for
similar reasons.

Let me continue by saying that the
program access provisions state that if
a satellite-delivered programming serv-
ice is owned by a cable company, then
it must not unreasonably refuse to
offer that service to satellite dish dis-
tributors at fair terms.

We have had some references to the
fact that we never make anybody sell
to somebody they do not want to sell
to. That is utter nonsense, Mr. Presi-
dent. If you have a supermarket chain
and you have a food processor, and
next door to the supermarket is a little
mom and pop grocery store, if that su-
permarket chain attempts to use its
market dominance to tell its whole-
saler supplier: do not you serve my
competition, the Government says you
have to serve his competition, because
if you cut them off and use your mar-
ket power to force your competition
out of business, it is a violation of the
antitrust laws. We do that every day in
this country in dozens and hundreds of
industries. Here the antitrust laws
have not been enforced. Here it re-
quires action by the Congress to pru-
tect these rural consumers, to protect
those in the cities who are denied ac-
cess to competitive programming serv-
ices.

S. 12 still allows a cable programmer
to involve reasonable business require-
ments when deciding who should dis-
tribute its services. And it allows a
programmer to charge rates that re-
flect true costs.

What S. 12 would not allow—and
what the substitute would encourage
and foster—is the tactic some cable-
controlled programmers now use on
satellite dish, and wireless cable dis-
tributors: that is, the practice of
charging wholesale rates much greater
than are charged to cable companies.

What this, in effect, does, Mr. Presi-
dent, is drive up rates for consumers
who would choose competiting tech-
nologies such as satellite dishes, wire-
less, or potentially the new direct
broadcast satellites [DBS]). Thus, any
form of competition is stifled.

Let us look at exactly how this
works:

Cable programming services—CNN,
ESPN, HBO, and so on—place their
channels on a satellite and make these
signals available to cable operators.
The cable company then pays the pro-
grammer a fee per subscriber.

If you live outside an area cable has
chosen to serve, or if you simply do not
like the service and rates of the local
cable operator, you can spend several
thousand dollars for a satellite dish, or
in some communities subscribe to a
wireless cable system. In a few years
you may even be able to subscribe to a
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new high-powered DBS service which
employs a very small dish you could
put on your windowsill.

But even though you may be able to
choose one of these alternatives, you
are going to pay through the nose for
that choice, because the prices dis-
tributors must pay to make those
channels available to cables’ competi-
tors are much, much greater than the
local cable operator pays.

Look at these specific examples, cov-
ering almost all the major program-
ming channels, those which make up
what most of us think of as cable:

Here is AMC/Bravo. Here is the price
for a cable subscriber, 25 to 30 cents.
Here is the price to satellite dish own-
ers, $1.20 to §1.60.

Here is ESPN—H4 cents to the cable
subscriber, 28 cents to the satellite dish
operator.

Look, you can go right down the list
of these examples. In every case, the
cost of distributing this in no way ex-
plains what is happening. In fact, the
Justice Department studied that very
question, the Bush Justice Depart-
ment, and has issued a formal opinion
saying that it does not justify the dif-
ference whatsoever.

In fact, the actual cost is lower to
distribute the programming to satellite
dish operators. That is just common
sense, Mr. President. The capital cost
of building a cable distribution system
is borne by the distributor. The capital
cost of a satellite dish distribution sys-
tem is borne by the consumer.

So why should the cost of delivering
the program to a satellite dish opera-
tor be greater than the cost of deliver-
ing it to a cable customer?

It is no mystery. It is monopoly
power. The cable industry so com-
pletely controls the programming serv-
ices—first of all, by owning most of
them, and, second, by providing 80, 90,
95 percent of the revenue for the rest—
that they keep them under their
thumb, and they tell them, *“If you
charge competitive rates to the sat-
ellite dish operators and the other
competitors of cable, you may just
have problems getting continued ac-
cess to our cable networks.” Since that
is where most of their revenue comes
from, they are scared, and so they do
not provide the service at competitive
rates.

Let us look at some other examples
of this phenomenon.

Here in Netlink, $1.03 to the cable
consumer, $3.40 to the satellite dish op-
erator; Superstation, $5.90 to the cable
operator, $2.50 to $3.10 to the satellite
dish operator. MTV, 15 cents to 29 cents
to the cable customer, $1.70 to $2.50 to
the satellite dish operator.

Here are the programs distribution
prices for vertically integrated chan-
nels.

The blue line shows the fantastic in-
crease that is charged to the competi-
tors of cable.

59-050 O—06 Vol. 138 (Pr. 1) 35

CONGRESSIONAL RECORD—SENATE

And here is a typical package, 61 per-
cent higher for the competitor. And
when you factor in the capital cost,
with the consumers making the invest-
ment in satellite dish operation, in the
satellite dish distribution system, their
costs which they pay are 368 percent
higher than the prices paid by the
cable customer.

Mr. President, the real question here
is not what is happening. We know
what is happening, they are taking ad-
vantage of their monopoly power to
charge as much money as they possible
can. That is no mystery. The pattern is
crystal clear. They charge one rate to
cable and then a rate many times that
to anybody who uses one of the com-
petitors to cables.

The supporters of the substitute stat-
ed earlier this week that this wholesale
price gouging has nothing to do with
consumer prices; that consumers do
not care about these practices. Believe
me, Mr. President, they know. They
knew when the scrambling started.
They knew when the rates were set at
a level many times higher than what
the cable customers have to pay. All
they have to do is look at their bills.
And anybody who suffers the illusion
that these folks do not know what is
happening to them better take another
look. They know exactly what is hap-
pening to them. And they know exactly
what is being debated on the floor of
this Senate Chamber right here today.
And they are going to know who stood
up for them and who stood up for the
cable monopoly against them. It is just
that simple, Mr. President.

1 suppose the cable companies might
say, “Well, those folks choose to live in
the country * * * let them pay it."

Well, they are paying for it all
right—through the nose they are pay-
ing for it, and they are fed up with it.

It is no secret why this pattern ex-
ists. For many years the cable operator
feared competition from satellite
dishes and forced the programming
service to deny access to dish owners.
That was an easy sell, frankly, since
many of these programmers were
owned by cable operators and still are.

Now, the more insidious discrimina-
tion against dish owners is in pricing,
as we see in these dramatic price com-
parisons.

Mr. President, before I lose my voice
completely, I point out that, while this
rate picture reflects the information
we were able to obtain about the cable
and satellite dish marketplace, the
same thing holds for wireless cable.
And the same grim marketplace faces
the new DBS services if we do not re-
ject the Packwood-Wirth substitute
and adopt the committee bill.

There is yet another dark cloud
hanging over the future of competition
in this industry. I mentioned DBS.
Most of us are familiar with the tradi-
tional backyard dishes.

The new dishes are about this large.
They are very small and very efficient.
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But without legislation, this new
technology will be smothered in the
crib. It will be completely killed off.
Because, in order to survive, the small
dishes have to have fair and competi-
tive access to programming and the
cable industry wants to shut it down.
They have organized themselves under
the leadership of the powerful TCI to
develop this PrimeStar Co., which is
going to be their entity of DBS, and
they are going to use that according to
their plans to try to shut down com-
petition also.

New DBS satellites will employ a
small—as small as an 18-inch dish,
making this technological break-
through available to many millions of
families who for whatever reason—zon-
ing restrictions, cost, terrain—cannot
purchase a large dish or subscribe to
wireless cable.

But without this legislation, not only
can DBS services expect discrimina-
tory program access and pricing by
cable-owned programs, they face a new
kind of cartel by cable and their pro-
gramming subsidiaries.

Mr. President, I would like to place
in the RECORD a January 13, 1992, arti-
cle from MultiChannel News, a trade
publication. Entitled “‘Attorneys Gen-
eral Threaten PrimeStar Suit,”” this
article chronicles a 29-State investiga-
tion of a cable MSO-controlled direct-

broadcast satellite service called
PrimeStar.
What has been alleged is that

PrimeStar ‘‘may have violated anti-
trust laws by denying access to cable-
owned programming to potential com-
petitors, or providing access but only
on prohibitive terms. The NAAG is
concerned about this behavior because
of its effects on other potential DBS
entrants, as well as wireless cable and
other cable competitors.™

And who owns PrimeStar? No sur-
prise: The 10 largest cable companies,
led by the biggest and most powerful,
TCI.

So the problem goes even deeper than
the arbitrary pricing of cable program-
ming for cable and satellite dish own-
ers. It goes to the heart of the issue—
cable’s determination to go to any end
to thwart competition.

I repeat, Mr. President: The program
access provisions of this bill have ev-
erything to do with price and service.

The program access provisions of S.
12 are considered essential to sound
policy governing this industry by the
broadest possible spectrum of interests:
the National Rural Electric Associa-
tion, the Consumer Federation of
America, the Wireless Cable Associa-
tion, the Consumer Satellite Coalition,
the National Farmers Union, the Na-
tional Rural Telecommunications Co-
operative, and many others.

Indeed, the Satellite Broadcasting
and Communications Association,
which includes not only satellite dish
dealers and distributors but program-
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mers such as HBO and Showtime,
strongly supports the program access
provisions of S. 12.

I quote from a letter from Mr.
Charles Hewitt, president of SBCA,
who states: The precept of program ac-
cess ‘‘is very basic: Let competing
technologies get to the ‘starting line’
with as few impediments as possible.
After that, television viewing house-
holds can decide which means of video
distribution will best serve their needs,
and the marketplace will take care of
the rest.”

It could not be better said: Let com-
petition exist and consumers will
choose. That is the American way, the
way embodied in this legislation.

The consumer abuses and anti-
competitive behavior so prevalent
within this industry will not go away.
S. 12 addresses the problems in a di-
rect, firm manner. The Packwood-
Wirth substitute simply makes the
problem worse, simply gives the cable
industry an even heavier club to beat
the competition into the ground.

I strongly urge our colleagues to re-
ject the substitute.

I ask unanimous consent that the es-
timated number of satellite systems in
every State be printed in the RECORD
at this point, and that additional mate-
rials to which I have referred also be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ESTIMATED NUMBER OF SATELLITE SYSTEMS,
JANUARY 1, 1991

AJADRITIE .ioiiiniamiassiissssssansismsnsainsnsssassnse 10y 100
Alaska... .5,000
Arizona. 47,000
Arkansas. 52,500

California.
Colorado.....

Connecticut 11,000
Delaware........ccooevenenes ..6,500
District of Columbia.. .1,600

Georgia ..82,250
Hawalii.. ...1,100
Idaho ..27,200
Illinois.. 88,400
Indiana. 82,900
Iowa... 51,800
Kansas.. 47,600
Kentucky 59,250
Louisiana 61,000
Maine ... 17,800
Maryland..... .31,400
Massachusetts... 13,000
Michigan........ 120,000
Minnesota .. 47,000
Mississippi.. 49,900
Missouri .. 84,500
Montana.. 38,850
Nebraska . 40,800
Nevada .... 29,800
New Jersey .... 20,000
New Hampshire . 15,500
New Mexico ... 21,700
New York....... 119,500
North DAKOTA ...oicvvisisisssnssussisnaisris s irnmssin 14,900
North Carolina.. 139,500
() 11{, TEONESORRIINS 110,000
Oklahoma 56,700
Oregon 68,000

Pennsyi;gﬁia........................................:90.?00
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Rhode Island
South Carolina..........
South Dakota...
Tennessee
TOXAS «.cuvninnin
U.S. Territories
| 83517 YRR

Vermont.. 19,500
Virginia...... 75,000
Washington ...... 68,600
West Virginia ... 42,000
Wisconsin......... 58,300
R o] 111 1T R RS R LA N 14,500

Source: Satellite Broadecasting and Com-
munications Association.

[From Multichannel News, Jan. 13, 1992]
ATTYS., GEN, THREATEN PRIMESTAR SUIT
(By Rachel W. Thompson)

A nearly two-year-old antitrust investiga-
tion of PrimeStar Partners, the cable MSO-
controlled direct-broadcast satellite service,
has reached an extremely sensitive stage and
could erupt into a lawsuit at any time.

Two high-level individuals working on op-
posite sides of one probe, by the National As-
sociation of Attorneys General, said serious
settlement talks among NAAG officials and
PrimeStar backers began in early December,

Those talks could collapse at any time,
they said, and legal action would almost cer-
tainly result. The NAAG as an organization
has no prosecutorial authority;, rather, a
lawsuit would be brought by a group of
states.

The companies directly involved in the
probe include nine top cable MSOs and a
General Electric Co. satellite subsidiary GE
Americom. The cable TV task force conduct-
ing the investigation consists of attorneys
general from California, Massachusetts,
Texas, New York, Ohio, Maryland and Penn-
sylvania.

The NAAG task force has concluded that
the 10 companies may have violated anti-
trust laws by denying access to cable-owned
programming to potential competitors, or
providing access but only on prohibitive
terms, sources said. The NAAG is concerned
about this behavior because of its effects on
other potential DBS entrants, as well as
wireless cable and other cable competitors.

While a draft complaint has reportedly
been drawn up, no details of its contents
could be learned, nor is it clear what correc-
tive steps NAAG members are seeking.

Several attorneys, and PrimeStar officials,
declined comment on the situation.

“Every week that goes by makes it less
likely there will be a lawsuit,” commented
one individual involved in the talks, who em-
phasized that it was impossible to predict an
outcome.

“It really is an enormously sensitive situa-
tion," sald another.

While the NAAG inquiry has focused on
companies involved in PrimeStar, its scope
is not limited to that entity’s activities,
sources said.

According to high-level sources, the Na-
tional Cable Television Association was in-
formed as recently as two months ago that it
too was a target of the probe. The NCTA
could be pulled in by virtue of having under-
taken certain actions at the behest of its
members.

It could not be determined whether the
NCTA, which had no comment, was partici-
pating directly in the settlement talks.

The Department of Justice, which has been
conducting a parallel inquiry, is monitoring
the negotiations, but has not determined a
course of action, sources said. However, they
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indicated that they believed the DOJ was
less inclined to pursue action and would
probably have dropped its inquiry if not for
the states’ actions.

A total of 29 states were represented, in-
cluding the seven conducting the probe, at a
one-day briefing by the cable task force in
Chicago last Thursday that was designed to
brief states that might want to join a law-
suit.

Another round of settlement talks is ex-
pected to take place mid-week in New York.

The NAAG and DOJ commenced parallel
inquiries of PrimeStar in April 1990 after
four U.S. senators sounded alarms about the
venture's possible antitrust implications.
Among the senators’ concerns was the cable
industry’'s extensive control over program-
ming and the potential for PrimeStar MSOs
to use unfair pricing against DBS competi-
tors and others.

At the time, the Ku-band satellite service
had positioned itself primarily as a delivery
system for those homes that could not be
reached economically by traditional cable
systems and for whom larger C-band satellite
dishes were not an option. Also, a consor-
tium of Cablevision Systems Corp., NBC,
News Corp. and Hughes Communications had
formed the Sky Cable high-power DBS serv-
ice.

PrimeStar Partners is controlled by Time
Warner Inc.'s American Television & Com-
munications Corp. and Warner Cable Com-
munications Inc., Cox Cable Communica-
tions, Comcast Corp., Telecommunications
Inc., Viacom Cable Inec., Continental Cable-

vision, NewChannel Corp., and GE
Americom,
Separately, Viacom International CEO

Frank Biondi disclosed during a Paine
Webber meeting in December that Viacom
has written off its investment in PrimeStar
and intends to leave the partnership.

“We are still currently a partner in
PrimeStar, but we are working out our
exit,” a Viacom spokeswoman confirmed last
week.”

Mr. GORE. Mr. President, one of the
items I am including is an article from
Multichannel News which refers to a
lawsuit by State attorneys general
threatened against this Prime Star Co.
that is planned to be used by the cable
industry to shut down direct broadcast
satellites.

Let me just conclude briefly, Mr.
President, by saying let us let competi-
tion exist and let us allow the consum-
ers to choose. That is the American
way. That is the way embodied in this
legislation. The consumer abuses and
anticompetitive behavior so prevalent
in this industry will not go away unless
S. 12 passes. I strongly urge our col-
leagues to reject this anticompetitive
substitute, stand up for competition
and the consumers by voting ‘“no” on
the substitute and voting “yes’ on S.
12.

The PRESIDING OFFICER (Mr.
AKAKA). The Senator from Massachu-
setts.

Mr. KERRY. Mr. President, I yield
myself a minute and a half. We have
heard constant references to the Bush
administration report, the Justice De-
partment report. I want to read from
the Justice Department report because
nobody else has. It is not a Justice De-
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partment report: “The views expressed
herein are not purported to represent
those of the U.S. Department of Jus-
tice.”

Moreover, in a very critical footnote
on page 28:

* # * although the best estimate of the
market power effect is that it explains about
half of the total price increase, the 95 per-
cent confidence interval indicates the effect
may be anywhere from close to zero to al-
most 100 percent.

That is one hell of a range—from
close to zero to 100 percent. And the in-
dividual is not speaking for the Justice
Department.

Mr. President, I ask unanimous con-
sent this be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MARKET POWER AND PRICE INCREASES FOR
BASIC CABLE SERVICE SINCE DEREGULATION,
AUGUST 6, 1991

(By Robert Rubinovitz)?!
ABSTRACT

Since the deregulation of rates for basic
cable television service, increases in prices
have outpaced the rate of inflation. This
paper examines whether or not market
power by cable systems explains the price in-
creases since deregulation. A “quasi-supply”
function for cable systems before and after
deregulation is estimated and this provides
an estimate of a parameter that indexes the
degree to which market power changed after
deregulation. By making assumptions about
the level of market power before deregula-
tion, this estimate can be used to determine
the extent to which the price increases since
deregulation are, on average, due to the ex-
ercise of market power. Using this tech-
nique, at least 45-50% of the price increase
since deregulation is due to market power.
This result is robust to different assump-
tions about the form of the quasi-supply
function, but the percentage can be higher
depending on the degree of market power ex-
ercised by cable systems before deregulation
and on the size of the demand elasticity for
basic cable service.

A remaining question about these results,
which is alluded to above, is the effect of re-
stricting the sample to only those systems
that did not have an expanded basic tier. The
decision by the cable system to use an ex-
panded basic tier would seem to be driven
primarily by the preference of consumers in
the franchise area for basic and expanded
basic programming. At the same time, how-
ever, it could be that the market power cable
systems have in expanded basic program-
ming could also play a role in this decision.
Thus, it is not clear if leaving systems out of
the sample that have expanded basic tiers is
imparting a downward or upward bias to the
results.

Thus, although the best estimate of the
market power effect is that it explains about
half of the total price increase, the 95% con-

1Economist, Antitrust Division, U.S. Department
of Justice. The views expressed herein are not pur-
ported to represent those of the U.S, Department of
Justice. The author wishes to thank Jonathan
Baker for many helpful discussions and comments,
and Margaret Guerin-Calvert, Tim Brennan and
Gregory Werden for comments on an earlier draft.
Holly Burleson and Michael Duffy provided excellent
research assistance in the preparation of this paper.
All remaining errors are the responsibility of the
author.
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fidence interval indicates the effect may be
anywhere from close to zero to almost 100%.

Mr. GORE. Will the Senator yield?

Mr. KERRY. I do not have enough
time to yield. I will yield on their time.
But let me address one other point.
This is supposed to be a consumer bill.
What the Senator from Tennessee
talked about are wholesale prices. The
fact remains that cable consumers pay
more than satellite dish consumers for
basic programming. A typical satellite
dish price is $16.83. The average cable
price for a comparable package is
$18.84.

What the Senator from Tennessee
wants us to do is make sure the cable
companies give a bigger margin of prof-
it to the wholesalers. There is no guar-
antee, however, that the consumer is
going to see of it.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. GORE. Will the chairman yield
for 30 seconds?

Mr. INOUYE. I am pleased to yield.

Mr. GORE. Mr. President, just to
make the point again, my colleague
from Massachusetts may have mis-
understood. If I can refer to this chart
again, these are retail prices. These are
not wholesale prices. These are retail
prices.

It is not a big mystery. I am sur-
prised there is any debate about that.
These are retail prices, 61 percent high-
er. In conclusion here, the Justice De-
partment indicated, as I heard the foot-
note, that anticompetitive market
power may be responsible for 100 per-
cent of the extra charges to these cus-
tomers. But their best estimate is it is
only 50 percent directly due to monop-
oly power. I thought it was a very in-
teresting footnote.

Mr. KERRY. Will the Senator yield?

Mr. GORE. I think my time is up.

Mr. KERRY. Do we have any more
time? I will let the point go.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr., WIRTH. Mr. President, 1 yield
myself 8 minutes.

I was struck by the earlier comment
that the distinguished Senator’s voice
was strained. I recognize that. I also
recognize the fact that his logic is
strained.

Let me go through some of the points
that are being made. First of all, we
were told of the CNBC example—that
CNBC had been ‘“‘held up" somehow by
the cable operators.

The president of NBC, according to
the Wall Street Journal, “‘scoffed’” at
that. The president of NBC, who pre-
sumably was held up, scoffed at that
allegation.

We were told one of the cable opera-
tors dropped ‘‘The Learning Channel”
so the value of the channel would de-
cline. But the chairman of that com-
pany said that was untrue and a reck-
less accusation.

Allegations were made that the cable
operators pressured Christian Broad-

1089

casting Network to scramble the sig-
nal. But CBN, Christian Broadcasting
Network, wrote those who are alleging
this, saying that this was simply not
true.

The rate issue was cited. We just
heard a great deal of data about rates
going up for satellite dish consumers.
Wrong. Again, Mr. President, I have
two examples of that. First, and maybe
most important, the Commerce Com-
mittee’'s own committee report found
that was not the case. Second, I have
to point out a satellite orbit marketing
document in which they are advertis-
ing for only $16.90 a month the follow-
ing, CNN, Headline News, ESPN, TBCS,
USA, Discovery Channel, TNT; Family
Channel and a premium channel such
as Showtime, HBO or the Disney Chan-
nel—all for $16.90 a month. This is
lower than the average rate for basic
cable.

It is simply inaccurate to say that
dish consumers pay more for cable pro-
gramming. The cable operator has to
include a variety of regulating costs
running all the way from public access
to EEO requirements.

The Department of Justice study was
cited. The Department of Justice itself,
as the distinguished Senator from Mas-
sachusetts pointed out, had a range of
error of 100 percent. That is pretty sig-
nificant to have plus or minus 100 per-
cent. I would not cite that. The argu-
ments for access are filled with inac-
curacies and strained logic.

Let me respond by pointing out what
a friend of mine just told me. He said,
“I do not understand this whole de-
bate.” He said, “'I subscribe to cable. I
pay $31 a month. For that, ESPN, by it-
self, is worth it. And, on top of that,
my kids get all of this other program-
ming, Disney, Discovery, and so on.”
He then went on to say that cable is a
wonderful value for our household and
I thank the cable industry for provid-
ing the service.

Let me again point out what this de-
bate is and is not about. It is not about
regulation of basic cable rates. There
have been some abuses of basic cable
rates. The FCC ought to regulate basic
rates.

Customer service. We know there
have been problems in service as cable
has grown so dramatically. Let the
FCC set customer service standards.
That is in the substitute and in S. 12 as
well.

Signal guality. We realize that there
are, in some places, problems with this,
as the systems have expanded very,
very rapidly to reach the public de-
mand. We call for that as well.

This is what the debate ought to be
about and this is what the substitute
does. We should not get into the radi-
cal idea of this access provision. Let
me tell you why the access provisions
in S. 12 are fundamentally flawed. I
think the Senator from Alaska was
right. The provisions raise basic con-
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stitutional issues. What effectively it
says is somebody who creates some-
thing, the Federal Government can
then come in and tell that individual
who they should sell it to and at what
price they should sell it. Do we do that
in any other commodity? Of course we
do not.

If you write a book, does the Federal
Government come in and tell you who
is going to market that book and how
much you are going to sell the book
for? If you write a column for a news-
paper, does the Federal Government
come in and tell you which newspaper
you are going to sell it to and how
much you are going to sell it for?

If you develop programming, for ex-
ample the ‘‘Cosby Show”, does the Fed-
eral Government come in and tell you
who you are going to sell it to and at
what price you are going to sell it? Of
course not. This is a fundamental and
very radical change in copyright law.

That might be an abstract argument
for those who may be watching this de-
bate, that this radical concept is being
discussed. But it is also a fundamen-
tally anticonsumer argument.

One of the reasons that the number
of cable subscribers in the country has
almost doubled in the last 6-7 years is
that a vast investment has been made
in programming by the cable industry
and by those who want to program for
the cable industry. Billions of dollars
have been invested in new program-
ming and offerings. That is why cable
has succeeded and that is why these
other industries resent cable so much.
Because they have succeeded.

If we say we are going to regulate all
of cable's offerings, and then tell pro-
grammers you must sell to all comers
at a regulated price, what incentive is
there going to be to the 21 new pro-
gramming efforts that are out there
right now attempting to get up and off
the ground?

If we tell them, we are going to limit
your ability to sell your product after
you take this risk, what programmer
in his right mind is going to put the in-
vestment up to create a new program?
No one is going to do that. You are
going to put an end to the new offer-
ings and the potential of cable tele-
vision and telecommunications to the
country.

In addition to that, Mr. President,
this assumes that the cable operator
controls all of his programming costs.
He does not. What does the cable opera-
tor have to do with what goes on with
ESPN, for example? The cable operator
cannot control the price of ESPN be-
cause he does not have control over the
cost. ESPN is owned by one of the net-
works, and ESPN’s rates are driven by
baseball salaries, they are driven by
football salaries, they are driven by ne-
gotiations with the National Football
League and major league baseball and
the NBA.

Does the cable operator have a
chance of somehow saying to the NBA:
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Limit your salaries to Larry Bird. Of
course they cannot do that. It is a pre-
posterous notion to suggest that the
cable operators have control over
something like ESPN, and yet S. 12
tells us we will go in and regulate the
price of ESPN.

Does S. 12 propose going in and regu-
lating salaries to baseball players? I
don’t think we want to get into regu-
lating everything in our American so-
ciety's economy.

Mr. President, the logic behind S. 12
is wrong, Mr. President, flat wrong. S.
12 will dramatically inhibit the cable
industry and, most importantly, dra-
matically inhibit the potential the
cable television industry has started
with CNN, children's programming,
and a whole variety of other offerings.
S. 12 is the wrong thing to do.

Stick with the substitute, which ad-
dresses basic issues of rate regulation,
customer service, and signal quality.
Do not get into this enormously radi-
cal and fundamentally wrong construc-
tion that constitutes the rest of S.12.

I yield the floor, Mr. President.

The PRESIDING OFFICER. Who
seeks time? The Senator from Hawaii
is recognized.

Mr. INOUYE. Mr. President, may I
inquire as to the time situation?

The PRESIDING OFFICER. The Sen-
ator from Hawaii has 11 minutes.

Mr. INOUYE. And the opposition?

The PRESIDING OFFICER. The Sen-
ator from Colorado has 4 minutes 40
seconds, and the Senator from Alaska
has 6 minutes.

Mr. HOLLINGS. Mr. President, we
are here this morning to consider the
Packwood substitute to S. 12, the Cable
Television Consumer Protection Act of
1991. There is no question that this sub-
stitute amendment is a sham; it con-
tains no protections for the consumer,
and it does nothing to promote com-
petition. The question is, why would
anyone vote for this amendment?

The cable industry does not support
this substitute. The cable industry
only wants to gut the bill. Jim Moon-
ey, head of the National Cable Tele-
vision Association, said in a memo to
his board that he will not support any
cable bill even if this substitute is
adopted. This is not a compromise; this
is a killer amendment.

The administration does not support
this substitute. The administration’s
policy statement makes clear that,
even if the substitute is adopted, the
administration still wants several
changes made before it could accept it.

Consumers do not support this sub-
stitute. The proposed consumer safe-
guards in this substitute amendment
are no protection at all.

First, the substitute would regulate
only the basic tier of cable service,
which would include only the broadcast
signals, public access channels and C-
SPAN. As we all know, this gives cable
operators every incentive to retier, and
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they are already doing just that. A re-
cent Wall Street Journal article found
that, when a cable company retiers,
about 10 percent of consumers sub-
scribe only to the basic tier. Thus, the
substitute would regulate the services
that few people want.

Second, the substitute would do
nothing to promote competition. The
substitute has four provisions that are
said to promote competition, but two
of those are already in S. 12, the expan-
sion of the rural telephone exemption
and the multiple franchise provisions.
The remaining two provisions, the
elimination of the multiple ownership
rules and a report to Congress, will do
nothing to promote competition in the
multichannel video market.

In fact, the repeal of the FCC's mul-
tiple ownership rules would simply
allow greater and greater media con-
centration. The substitute would elimi-
nate the restrictions which prevent
anyone from owning more than 12 TV,
12 FM and 12 AM radio stations. Elimi-
nating these restrictions could allow a
few large corporations to rule the air-
waves and control all the information
broadcast into our homes.

We don’t need another report to Con-
gress. How many reports is Congress
supposed to receive before it takes ac-
tion? We already have reports from the
FCC, from GAO, from the Department
of Justice, and the record of 13 days of
hearings in the Commerce Committee.
What more information do we need?

Finally, the substitute includes noth-
ing on access to programming, nothing
to protect against discrimination,
nothing to protect satellite dish own-
ers against abuses they have suffered
at the hands of cable monopolies.

In short, there is no reason to sup-
port this substitute; it does not protect
consumers, it does not promote com-
petition, and it is not supported by the
cable industry or the White House.

8. 12 is a bipartisan bill that passed
the Commerce Committee overwhelm-
ingly, 16 to 3. It has been shaped after
4 years of work, including 13 hearings
on cable issues, where the committee
listened to 113 witnesses and almost 50
hours of testimony. S. 12 is a clear re-
sponse to the concerns of the people of
this country.

I urge my colleagues to vote against
the substitute.

Mr. METZENBAUM. Mr. President, I
rise in strong opposition to the amend-
ment.

This amendment will not protect
consumers, since it permanently
shields from regulation all the program
channels which give cable its monopoly
power.

The fatal defect of this amendment is
that it shields from regulation the very
program channels which impel people
to buy cable in the first place. If this
amendment becomes law, the source of
cable’s monopoly power will remain
completely free from regulatory over-
sight. Let me explain:
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Until recently, cable operators of-
fered their customers a broad array of
programming on basic cable. Program
channels like ESPN, CNN, MTV, TNT,
and USA were staples of basic cable.
People would subscribe to basic be-
cause they could not get these chan-
nels through conventional over-the-air
TV reception.

Do not take my word for it, Mr.
President. Listen to what the National
Cable Television Association said in a
brief filed with the FCC:

When a viewer subscribes to cable, he’s
generally not paying for access to the local
broadcast stations, because he can get those
free without cable. He's paying for the dis-
tant signals and nonbroadcast programming
that are not available over-the-air.

The cable industry attracted new
subscribers by offering a broad array of
program channels on the lowest-price
tier of service. When cable prices began
to shoot up, consumers did not drop the
service for one simple reason: There
were no other substitutes for the 30-40
channels offered on basic cable by most
operators. Consumers paid, according
to some estimates, billions of dollars in
overcharges because basic cable offered
them a product which they could not
get anywhere else. It was a classic case
of a monopoly provider luring cus-
tomers with an attractive package, and
then quickly jacking up the price in
order to earn monopoly profits.

Once Congress and the FCC began to
get pressured to do something about
basic cable price-gouging, the industry
took a new tack. In anticipation of re-
regulation, it began to move popular
program channels off the lowest-price
basic tier, in order to shield them from
regulation. Last week’'s article in the
Wall Street Journal summarizes the
situation:

Keenly aware of reregulation threats and
new Federal rules that let more cities cap
basic cable rates, cable systems have simply
redefined what basic supposedly means. They
have carved out a layer of popular channels
to form a new tier that costs extra, and thus
they effectively dodge the rules aimed at
curbing price increases for basic cable.

The Wall Street Journal article goes
on to note that last March, Time-War-
ner's Brooklyn System moved basic
cable program channels such as MTV
and CNN onto a higher tier of service;
9 months later the system hiked the
charge for this tier by 34 percent.

Mr. President, under S. 12, that rate
hike could be reviewed by the FCC to
make sure that it was reasonable.
Under this amendment, that rate hike
would be completely exempt from any
review.

In other words, the amendment be-
fore us encourages and rewards the
cable industry for a business practice
that is designed to evade Government
oversight and force consumers to con-
tinue to pay monopoly prices.

The bottom line is this: S. 12 ensures
that the cable industry can be held ac-
countable whenever they charge exces-
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sive and outrageous prices for the
channels which consumers identify as
the core of cable service. But the
amendment before us would perpetuate
cables' monopoly power by completely
shielding those channels from regula-
tion. On that basis alone, this amend-
ment must be rejected.

But there is another—eqgually impor-
tant—reason to defeat this amend-
ment. The amendment fails to address
the competitive problems caused by
vertical integration in the cable indus-
try.

Mr. President, nearly every consumer
in this country knows that cable faces
no competition. Since deregulation,
the big cable companies used their mo-
nopoly profits to buy up many of the
program channels carried on cable sys-
tems. This vertical integration has
harmed the viability of cable’'s poten-
tial competitors and strengthened ca-
ble's monopoly power. Alternative mul-
tichannel technologies like wireless
cable and the satellite dish industry
are poised to compete with cable. But
they cannot be effective competitors
unless they can deliver popular pro-
gram channels to their customers. Un-
fortunately, the cable industry has re-
fused to make their program channels
available to potential competitors on
fair terms and at nondiscriminatory
prices.

I have already cited a number of in-
stances in which cable has leveraged
its control over programming to blunt
competition from alternative tech-
nologies. Senators GORE and DANFORTH
also have spoken to this issue. But let
me give you one more example.

Just last week, an executive in the
direct broadcast satellite business—
which many believe could provide cable
with real competition—told the Wash-
ington Post that ‘“‘program suppliers
* * * owned by cable companies want
to charge his company as much as 10
times more for programming than a
cable operator now pays.”” The Post re-
ported that this DBS executive believes
that these discriminatory prices are ‘“‘a
deliberate attempt to raise his over-
head so high that his service won't be
price-competitive with cable.”

The program access provisions of S.
12 set, a technology-neutral policy that
will help consumers and promote com-
petition. Consumers are interested in
getting cable programming, Mr. Presi-
dent. They are less interested in the
technology which is used to deliver
that programming to their home. They
want good, reliable reception of multi-
channel programming at a fair price.

The best thing Congress can do for
consumers is to ensure that all multi-
channel technologies have fair access
to cable program channels, so that
they can compete with one another on
the basis of price and service. But the
cable monopolies don’t want to com-
pete on that basis, and that is why the
program access provisions of S. 12 are
stripped from this substitute.
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There are other problems with the
substitute, but its key flaws are the
failure to adequately protect consum-
ers or promote competition.

Mr. President, we have a chance to
rectify a horrible mistake made in the
1984 Cable Act which hurt consumers.
But if we pass this substitute, we will
compound that mistake. The right vote
for consumers is to reject this amend-
ment.

Mr. RUDMAN. Mr. President, I rise
to express my opposition to 8. 12 in its
current form. While I can understand
the frustrations felt by many people
about rising cable rates and erratic
service, I believe S. 12 goes far beyond
what is needed to deal with these is-
sues. In addition, a number of provi-
sions are completely unrelated to prob-
lems that exist in the cable industry.

It is especially ironic that legislation
originally intended to address rising
cable rates will itself result in higher
charges due to the retransmission con-
sent provision. This provision will
allow broadcasters to set conditions—
including the payment of fees—on the
transmission of their over-the-air tele-
vision signals on cable systems. It
could result in as much as a 20-percent
increase in the price consumers pay for
cable service—and this increase will
not result in any additional channel
capacity or service improvements.

In addition, retransmission consent
raises serious questions about the via-
bility of the compulsory license provi-
sions of current law. Copyright owners
of cable programming will be subject
to the terms of negotiations between
television broadcasters and the owners
of cable systems, thereby threatening
the compulsory aspect of compulsory
license.

I should note that I have been, and
continue to be, a supporter of must-
carry, which would essentially require
cable operators to carry all local tele-
vision stations on their systems. It is
important that communities have ac-
cess to local information and news cov-
erage, and that the Congress continue
an emphasis on localism in the broad-
cast industry.

If the pending legislation only in-
cluded the regulation of basic cable
service, reimposition of must-carry,
and minimum service standards I
would probably be a supporter. How-
ever, the retransmission consent provi-
sion alone will be a full employment
act for lawyers, and the detailed rate
regulation provisions will lead to a
heavy-handed Federal presence.

I am cosponsoring the bipartisan sub-
stitute as the most viable alternative
to S. 12, although it is not a perfect so-
lution either. Frankly, it includes a
provision on retransmission consent
which I oppose.

Excesses have occurred in the cable
industry, and I am willing to support
legislation that attempts to curb them
in a responsible manner. The pending
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legislation simply goes too far, and will
lead to burdensome regulations and in-
creased costs for consumers.

Mr. President, again I express my op-
position to S. 12 and I yield the floor.

Mr. STEVENS. Mr. President, I yield
myself 3 minutes of my remaining
time.

I wish to clarify some points with re-
gard to the repeal of the 12-12-12 rule
contained in the Packwood substitute.
The National Association of Broad-
casters and broadcasters nationwide
strongly support that repeal. Diversity
of programming is a local issue. Our al-
ternative does not repeal the FCC’s
local ownership rules, which currently
prevent anyone from monopolizing all
the electronic media in a given mar-
ket. I agree that encouraging minority
ownership is a great idea. We all sup-
port that, I believe. But, we should not
do that by continuing the 12-12-12 rule.
We must unshackle broadcasters na-
tionwide if they are to compete with
cable and other video programming
distributors.

Again, as far as I am concerned, S. 12
is the same as saturation bombing of a
major city. There is no necessity for it.
What we need is a surgical strike to
protect those people who need access
through cable to over-the-air broad-
casting services, public, educational,
and governmental services, and C-
SPAN I and II at the lowest possible
reasonable rate.

S. 12's rate regulation provisions are
constitutionally deficient. I believe S.
12 is therefore unconstitutional. It
should and would be vetoed, I believe.
The substitute to S. 12, the Packwood
substitute, will be signed. I have been
assured of that. It would be signed.

S. 12 will erode cable’s ability to pro-
vide better programming and better
services. This industry has tumbling
technology—one technology replaced
so rapidly that it literally tumbles
over the next. It needs a cash-flow to
keep going. We have worldwide leader-
ship in this area, and we are going to
stifle our leadership by providing
across-the-board nationwide regulation
at a time when we should assure con-
tinuation of a reasonable cash-flow for
further investment in this job-produec-
ing industry. I want to emphasize that.
This industry produces more new jobs
than anyone you can think of.

Our basic service concept, which is
tied to must-carry and retransmission
consent, reinforces the broadcast in-
dustry and preserves essential con-
sumer access to cable service.

I reserve the remainder of my time.

Mr. KERRY. Will the Senator just
yield 30 seconds?

Mr. STEVENS. Yes; 30 seconds.

Mr. KERRY. Mr. President, I point
out, following up on the comments of
the Senator about cash-flow and in-
vestment, that the fact is that since
deregulation in 1986—and this is an
independent communications industry
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report by Veronis, Suhler & Associates.
It shows from 1986 right through 1991,
each year, the pretax operating income
margins for cable have declined.

So this is not a situation where they
are raising money and it is going into
profits. It is not. It is going into the
massive investment to lay the infra-
structure which is creating the jobs.
Each year, it has declined.

I ask unanimous consent that this re-
port be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

REVENUE, PRETAX OPERATING INCOME, OPERATING CASH
FLOW, AND ASSETS OF PUBLICLY REPORTING CABLE
SYSTEM OPERATORS

{In millions of dollars]

Pretax oper-

Revenue  atingn-  OPEAME e
qu cash fiow
Year:
44726 BI85 1.8145 14,673.7
59789 11257 2,500.7 18.866.1
17163 11846 32286 305159
9.551.9 14817 41491 389885
11,5978 19735 50173 405160

GROWTH OF REVENUE, PRETAX OPERATING INCOME, OP-
ERATING CASH FLOW, AND ASSETS OF PUBLICLY RE-
PORTING CABLE SYSTEM OPERATORS

{In percent]
Prelax oper- o, by
Revenue al:;gn!!m :::h lln: Assets
Year:

1987 ... 17 8.1 EIE ) 285
1988 . 2.1 52 2.1 617
1989 ... 238 251 85 218
1990 ... 214 32 24 39
Compound an-

nual growth ... 26.9 224 293 289

RETURNS ON ASSETS AND ASSET TURNOVER OF PUBLICLY
REPORTING CABLE SYSTEM OPERATORS

Pretax operat- Operating

ing income  cash flow koA Asset tumover
RO (percent)  {pescent) times/year
Year:
1987 6.7 149 04
1988 48 131 03
1989 43 11.9 03
1990 . 30 128 03

1987 vs. 1980
change (points)

GROWTH OF PUBLICLY REPORTING CABLE SYSTEM OPERA-
TOR REVENUE VS. CONSUMER AND ADVERTISER
SPENDING ON CABLE SYSTEMS

[In percent]

=17 =21 -0l

Public compa-  Cable system
nies! ndustry?
a7 135
29.1 162
238 15.2
214 1.7

2649 14.1

‘Revenve growth of the public companies mepresented i this
subsegment.
Growth of total US. cable system expenditures.

Source: Veronis, Suhler & Associates, McCann-Erickson, Paul Kagan Asse-
ciates, Wilkofsky Gruen Associates.
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PRETAX OPERATING INCOME AND OPERATING CASH FLOW
MARGINS OF PUBLICLY REPORTING CABLE SYSTEM OP-
ERATORS

{In percent]
Pretax operat- Operating
ing income cash flow
margins margins

Year:

1986 19.6 406
1987 18.8 418
19 154 418
1989 .. 155 434
1990 ....... 17.0 438

1986 ws. 1990 margin change
Apotabsd. o il s i -25 iz
Mr. INOUYE. Mr. President, I am

pleased to yield 2 minutes to the Sen-
ator from Tennessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized for 2
minutes.

Mr. GORE. Mr. President, I said my
piece earlier, but I want to underscore
just a couple of points just briefly be-
fore the final vote.

These cable rates are going to con-
tinue to go up unless S. 12 passes. I just
want to say to my colleagues on both
sides of the aisle, if you have had the
experience of going into a town in your
home State and having people who
have just received their cable tele-
vision bills raise the guestion, ““What
can be done about this,” if you have
had that experience, think about this
vote, because if the substitute is adopt-
ed. you are going to have that experi-
ence from now on. And anybody who
votes for the substitute is going to
have to be able to somehow explain it,
because a vote for the substitute is a
vote to preserve the cable monopoly, a
vote in favor of continued, regular in-
creases, just like clockwork.

If you have ever had people come to
a townhall meeting and say, “Why
can't there be some competition for
cable,” vote against the substitute and
you will be able to tell them, “I voted
for the consumers."’

If you have a multisystem cable busi-
ness in your hometown, if the industry
is headquartered there, that is a dif-
ferent situation. But if you have sat-
ellite dish owners, if you have consum-
ers who are paying ever-increasing
rates, think about this vote. The vote
on this substitute is the key consumer
vote of this Congress.

I just want to say, in conclusion, that
it is going to be an extremely high-pro-
file vote. It is going to be one that is
remembered for a long time. If you are
in favor of competition, if you are in
favor of doing something to hold these
monopoly rate increases down, then
vote against the substitute and then
vote in favor of S. 12,

The PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr. GORE. May I say in closing
something I did not say at the begin-
ning of the debate, and that is that the
chairman of this subcommittee, Sen-
ator INOUYE, has done a fantastic job
for so many years on this with the
chairman of the full committee, Sen-
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ator HOLLINGS, and our distinguished
ranking Republican member, Senator
DANFORTH, who is the principal sponsor
of this bill. It has been a bipartisan ef-
fort lasting more than 3 years that is
culminating in a few minutes. I hope
Senators will support the consumers.

The PRESIDING OFFICER. The Sen-
ator from Hawaii is recognized.

Mr. INOUYE. Mr. President, this de-
bate began 4 years ago. We have had 13
hearings, 50 hours, 113 witnesses, and
for the last 5 days the people of the
United States have been bombarded
and saturated with hours of rhetoric
and words. I would like to, if I may,
most respectfully, condense what we
have said so far.

First, I think it should be noted that
the administration has indicated it will
not sign the substitute if adopted.

Second, the cable industry, in writ-
ing, has indicated that if this sub-
stitute, which they supposedly support,
becomes the bill that is passed by this
Congress, it will oppose its signing.

Third, I believe the facts are very
clear that if S. 12 is not passed, the
consumers will once again suffer. The
substitute, Mr. President, obviously is
an instrument to destroy S. 12. It is not
a legitimate instrument, supposedly, to
become the law of the land. So I hope
that all of us will look into this very
carefully. I hate to suggest that the
substitute is a sham. Unfortunately,
the facts of this case would indicate
that the substitute is a sham.

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

Mr. STEVENS. I yield myself the re-
mainder of my time.

Mr. President, in 1984, Senator Gold-
water and Senator PACKWOOD led the
effort to establish these new rules that
are going to be tampered with by S. 12.
Senator PACKWOOD, as the principal
sponsor of the substitute, and I met
with the Chairman of the President’s
Council of Economic Advisers, Michael
Boskin. We have jointly been assured
that this substitute of ours is accept-
able to the administration. It would
like to see some additional changes
made, without gquestion, but it did not
author the memo that has been re-
ferred to. This substitute is acceptable
to the administration.

S. 12 is unacceptable. If we want a
bill, we have a good alternative before
us now in the Packwood substitute. It
is a bill that, in my judgment and I
think in the judgment of those who
have worked with Senator PACKWOOD,
is constitutional. S. 12 is unconstitu-
tional.

There is no precedent for this Con-
gress to establish a policy which says
that someone who produces an idea, a
program, must sell that idea to his
competitors, and, furthermore, the
Government will regulate the rate that
the competitors will pay for it. Nor do
we have any precedent for saying that
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because there is some inequity in
terms of a geographical ability to re-
ceive a signal, such as Senator GORE
has been speaking about in terms of
the satellite dish receivers, that that
inequity leads to a justification under
the Constitution for assuming regu-
latory authority over the industry na-
tionwide.

Last, as I have tried to point out
today, if you examine the Commerce
Committee's own report, this is regula-
tion in a totally new area. There is no
precedent for the type of regulatory
authority that the FCC would be given.
It has no basis in history.

Under 8. 12 the FCC is just told
somehow or other to lower the rates
for cable service and maintain control
over them in the future without regard
to cost. Ultimately, we will be regulat-
ing the rate that people will receive as
baseball players or football players be-
cause the cable industry would not be
able to pay the fee required by sports
teams in order to carry these events on
cable.

I have, as I said at the beginning of
this debate, great respect for those
with whom I have served on the Com-
merce Committee now for almost 20
years, but I cannot believe they would
urge the Congress to pass an unconsti-
tutional act that is destined for failure
because the President of the United
States will veto it.

The PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr. FORD. Mr. President, will the
manager give me 30 seconds?

Mr. INOUYE. Mr. President, I will be
happy to yield 30 seconds.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. FORD. Mr. President, I com-
pliment Senator INOUYE and Senator
DANFORTH and others for the bill that
they have brought forth to the Senate.
It is a very simple question, I think, to
hear. It is one that the substitute will
allow rates to increase; the bill intro-
duced by Senator INOUYE and others
will hold rates down. I think it is a
consumer question, and I am pleased to
support the package.

Mr. INOUYE. Mr. President, I am
pleased to yield 2 minutes to the chair-
man of the committee, Senator HOL-
LINGS.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Mr. President, right
to the point, the distinguished Senator
from Alaska knows better. We regu-
late. We regulate rates in telephones,
communications, and do they make
money? Billions and billions are being
invested overseas, and that is why this
Congress, buy an overwhelming three-
fourths majority, passed the bail bill,
as they call it, to allow them to invest
in this country. So he knows dif-
ferently, and he supported that.

We are trying to get back to a modi-
cum of regulation and bring about ac-
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cess. When our distinguished colleague
from Colorado says the new guy on the
block is going to be controlled, that is
what we are trying to do—get him to
be a new guy on the block because he
is already being controlled by Denver
and TCI, and we want the people's en-
tity, namely, the Federal Communica-
tions Commission, to give us access
here.

So we have a good bill. It has been bi-
partisan. I, too, also congratulate Sen-
ator INOUYE and Senator DANFORTH.
This is a last-ditch effort to gut the
bill. That is what they are trying to do.
And they have been successful so far
for about 4 years and 117 witnesses and
14 public hearings. I hope this will stop
and the Senate will speak.

The PRESIDING OFFICER. The Sen-
ator from Hawaii.

Mr. INOUYE. Mr. President, what is
the time situation?

The PRESIDING OFFICER. The Sen-
ator has 2 minutes and 30 seconds. The
Senator from Colorado has 4 minutes 40
seconds.

Mr. INOUYE. Mr. President, I am
pleased to yield the remainder of my
time to the distinguished Senator from
Missouri.

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. DANFORTH. Mr. President, first
I would like to respond to the constitu-
tional argument of the Senator from
Alaska, a truly remarkable constitu-
tional proposition. The constitutional
proposition, as I understand it, is that
when there is a vertically integrated
business relationship, there is a con-
stitutional right to unreasonably dis-
criminate against potential competi-
tors. This is the constitutional issue
that is being asserted. If that constitu-
tional issue is correct, I suggest that
much of our antitrust law would there-
by be unconstitutional.

I concur with the statement made by
my chairman, Senator HOLLINGS; the
substitute would gut the bill. The ef-
fect of the substitute would provide for
ineffectual regulation touching only a
tiny fraction of what is provided and
affecting only about 10 percent of those
who subscribe to cable television. And
with respect to competition, if we want
true competition in the cable industry,
it seems to me we do not repeal the 12—
12-12 rule.

If we want true competition we do
allow for the FCC to provide some rul-
ing against horizontal integration and
we do provide that those who were new
entrants into the cable service have at
least the ability to protect themselves
against unreasonable discrimination by
cable programmers.

Mr. President, this is indeed a big
issue. It is not just a big issue because
big companies are paying big dollars to
big lobbyists. It is a big issue because
throughout this country the American
people are outraged about the abuses of
cable television. If you go to the small-
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er communities especially, and of
America, if you go to cities such as
Hannibal or Cape Girardeau, or Jeffer-
son City, MO, and listen to the people
for 2 or 3 minutes you understand the
outrage. And the reason is that we now
have an unregulated monopoly in cable
television, and the principle of unregu-
lated monopoly is contrary to the basic
economic foundation of this country.

The PRESIDING OFFICER. The Sen-
ator from Colorado has 4 minutes 30
seconds.

Mr. WIRTH. Thank you, Mr. Presi-
dent. I thank my colleagues for their
courtesy and patience during this long
and extremely important debate.

First, Mr. President, I want to again
congratulate the broadcasters who
have done a very effective job lobbying
this case on retransmission consent
must-carry, and again remind my col-
leagues that those provisions are the
same in the substitute as they are in S.
12. Those issues are exactly the same.

Mr. President, a year and a half ago,
I circulated a proposal to address the
concerns of American consumers re-
garding the cable industry. It was im-
perative that we move on some rate re-
regulation and some service reregula-
tion. Reregulation of rates and services
is now in the substitute in front of us.

I have long believed, as do most of
my colleagues, that there have been
some abuses in the area of rates, as
pointed out by the distinguished Sen-
ator from Missouri and others. There
have been some abuses on rates; some
maverick operators have spoiled the
barrel for everybody else. Now we are
going to go back and regulate rates
further in both the substitute and the
basic bill S. 12. Both the substitute and
the basic bill would also regulate cus-
tomer service. Those are the two issues
driving this legislation. Both the sub-
stitute and S. 12 address rate regula-
tion and service regulation.

That is not what this debate is all
about. We all agree that has to be done.
The difference between the substitute
and the underlying bill goes to some
very fundamental tenets as to how we
in the Congress can, under the Con-
stitution, treat a single industry and,
more importantly, treat private prop-
erty.

S. 12 requires the owners of program-
ming to sell that programming to their
competitors at regulated prices. That
is something that we do not do for any
other property in this country. We do
not do it for any intellectual property.
This is truly a radical concept.

Not only is that theoretically impor-
tant, it is enormously important to the
creative powers in the country who
simply are not going to spend their
time and effort working on new pro-
gramming ana new offerings for the
American consumer, if in fact what
they can get back from that effort is as
dramatically regulated as it is going to
be here.
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It is a bad idea theoretically and it is
a bad idea practically. It certainly will
not help us to reach the promise that
cable television has brought to us
through all of the wonderful offerings—
children's programming, CNN, and so
on—that have really become staples of
cable television.

In addition, there is in S, 12 a set of
requirements related to concentration
in the cable television industry, requir-
ing the FCC to go in and regulate this,
even though the National Tele-
communications Information Agency,
even though the Department of Jus-
tice, even though the FCC have, in
fact, said that is not something that is
necessary at this time.

To repeat, the case for the substitute
is very simple. If you want to cast a
good consumer vote, vote for the sub-
stitute, rate regulation, service regula-
tion, and the same provisions as exist
for the broadcasters. That is a very
good consumer vote.

If you want to cast a reasonable vote
on how we are going to treat program-
ming, how we are going to treat pri-
vate property, vote for the substitute,
not for S. 12. Vote for a continuation of
our respect for private property, a con-
tinuation of our fundamental under-
standing of copyright law, and treat-
ment of intellectual property in this
country.

Mr. President, the substitute is a
basic and fundamental consumer bill
reflecting the concerns I raised nearly
a year and a half ago. These issues are
real. They are met in the substitute.
The substitute deserves your support
and attention.

Mr. President, I yield the floor.

Mr. LEAHY. Mr. President, as I indi-
cated in my comments yesterday, I am
a strong supporter of 8. 12. I think it
moves us in the right direction by pro-
viding regulation while cable remains a
monopoly, and by encouraging the de-
velopment of bona fide competition. I
commend the distinguished floor man-
agers, Senators DANFORTH and INOUYE,
who have shepherded this bill toward
passage, as well as Senators HOLLINGS,
GORE, METZENBAUM, LIEBERMAN, and
others who have played an important
role.

There is one section of the bill, how-
ever, which the distinguished floor
manager, Senator INOUYE, mentioned
in his remarks yesterday and which I
would like to touch on briefly today.
That is the section on retransmission
consent. Although I understand that
retransmission consent is not intended
to have any effect on the compulsory
license, it seems to me that there is, at
the least, an inevitable overlap.

According to the compulsory license,
cable has an automatic right to
retransmit broadcast programming in
exchange for the payment of a statu-
tory fee, distributed to the copyright
owners of the programming.
Retransmission consent would change
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that. First, cable would lose its auto-
matic retransmission right and instead
be forced to negotiate for broadcast
programs. Second, cable's negotiating
partner would be local TV stations
rather than program producers.

The view of the Copyright Office on
this matter, I might say, is rather
blunt. In the words of its General
Counsel, last July:

The power to withhold consent makes
retransmission consent the equivalent of
copyright exclusivity and creates a conflict
with the cable compulsory license of * * *
the Copyright Act.

Upon further reflection, it may ap-
pear that retransmission consent
makes perfectly good sense. But there
is no doubt in my mind that
retransmission consent has an impact
on the compulsory license and that fur-
ther reflection is in order.

The truth is that this may be a good
time to review issues surrounding the
copyright compulsory license gen-
erally. Technology has come far since
the compulsory license was created in
1976 and it would be useful to review
where we stand now and what changes,
if any, would be appropriate.

I am, therefore, pleased that Senator
DECONCINI is planning to hold hearings
to conduct such a review and I look
forward to participating in those hear-
ings. Senators DECONCINI and HATCH
actually initiated the review process
several months ago, in a letter they
wrote to the Copyright Office on Octo-
ber 22, asking for a survey of develop-
ments affecting the cable and satellite
compulsory licenses.

Once again, let me make it clear that
I am not at this time taking any posi-
tion against retransmission consent. I
am only endorsing Senator DECONCINI'S
plan to air all issues relating to the
compulsory license thoroughly.

Mr. THURMOND. Mr. President, I
rise in support of S. 12, the Cable Tele-
vision Consumer Protection Act. This
bill will impose necessary restraint on
rates charged by cable operators until
meaningful competition exists. We
must act now to protect the American
consumer who is required to pay high
cable rates that have resulted from the
lack of competition.

In 1984, Congress deregulated the
cable industry. I supported this law be-
cause I believed it would foster healthy
development and growth in the cable
industry. Since that time, cable has ex-
perienced tremendous growth and is
currently in most American house-
holds. However, in most communities
consumers have only one cable pro-
vider from which to choose. This subse-
quent growth, without the element of
competition, has come at great expense
to cable subscribers. According to a re-
cent GAO report, basic cable rates have
increased 56 percent since cable was de-
regulated. This is two times faster
than the rate of inflation.

As a general rule, I believe that busi-
ness works best when it is allowed to
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operate with the least amount of gov-
ernment intervention and regulation.
However, I believe that regulation is
sometimes necessary in order to bal-
ance the interests of affected parties.
This legislation helps to achieve the
proper balance between the need for
cable to continue to grow and the in-
terest of the consumer in having af-
fordable rates. Further, this regulation
is not necessarily permanent. Under
this bill, once meaningful competition
exists in a particular area, cable sys-
tems would no longer be subject to rate
regulation.

Mr. President, the difficult economic
times which our citizens face today
makes passage of the bill, which will
provide affordable cable rates, even
more important. I hope we will be able
to pass it in an expeditious manner.

Mr. DOLE. Mr. President, there is no
question that consumers are justifiably
angry at the rates and service short-
comings frequently imposed on them
by cable monopolies. I have not been to
a town meeting or chamber of com-
merce breakfast back home in Kansas
in the last 2 years that I can recall
where I did not hear at least one com-
plaint about these monopolies.

So the urge to do something about it
is understandable. But that something
should not be a measure that will cut
off the development of the program-
ming and information that consumers
really want, should not be a
reregulatory scheme which will en-
trench and perpetuate the existing
cable monopolies, and above all should
not be something that in the end will
leave consumers ultimately paying
more for less, still captive to a regu-
lated monopoly provider.

In my view, that is what S. 12 would
do—impose a ‘‘cure” that will only
compound and perpetuate the disease.

The Packwood substitute represents
another approach. It provides consum-
ers protection on basic cable service
rates, but also seeks to promote the
only real antidote to monopoly behav-
ior: competition. It deregulates broad-
casting; it allows local telephone com-
panies in a greater number of our rural
communities to provide competing
cable service, giving those consumers a
chance at choice; and it permits fed-up
cities to establish their own cable sys-
tems to compete with monopoly pro-
viders, as several cities in Kansas want
to do.

It also prohibits a city from exclud-
ing would-be competitors by mandat-
ing the allowance of second fran-
chises—thus frustrating the sweetheart
monopoly deals that have sometimes
developed, to the detriment of sub-
scribers.

Finally, the substitute is a bill we
can get. The President has said he
can’t sign S. 12, He has said he will sign
the Packwood substitute. While there
is no guarantee of what will come out
of the other body, this Senator would
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prefer to pass legislation that will ad-
dress the problems—the real prob-
lems—as soon as possible, that we can
get the President to sign into law, then
spend the year posturing while con-
sumers pay. 1 urge my colleagues to
vote for the Packwood substitute.

Mr. CHAFEE. Mr. President, I would
like to share with my colleagues some
of my thoughts on the issue before the
Senate: Cable television, and in a larg-
er sense, the topic of modern commu-
nications. I find this to be a fascinating
matter, and, if we play our cards right,
one that portends great things ahead
for both American technology and
American consumers.

First let me say that I do not believe,
as some have said during this debate,
that the 1984 Cable Act that deregu-
lated the cable industry—then in its in-
fancy—was a disaster. Indeed, I think
just the opposite. Yes, there are some
problems now, problems that require
swift action on the part of Congress.
But deregulation helped give wings to
an industry that, once on its feet, has
provided phenomenal benefits to Amer-
ican consumers and American busi-
nesses. And on the way, it has revolu-
tionized how Americans view the role
of video communications in their lives.

The rate of change is staggering.
Stop and think for a moment: Back in
1980, did anyone know what ‘‘cable”
was? The term ‘“‘cable TV" was most
often met with blank expressions. It
frequently was not recognized. It was
not a household word. Instead, the net-
works were the No. 1 source of home
video entertainment, and the big three
were riding high.

Over the past 10 years, homeowners’
access to cable has jumped from 45 per-
cent to over 90 percent. The number of
cable television subscribers has ex-
ploded from about 18 million to 54 mil-
lion, a figure that translates roughly
to 6 out of every 10 homes. Today. peo-
ple don't just want their MTV—they
want their CNN, and their ESPN, and
their American Movie Classics, and
their Univision, and dozens more.

I truly cannot think of one other in-
dustry that in such a short time has
turned topsy-turvy our understanding
of television—in short, has changed the
face of video communications. With
our benign acquiescence, it has
changed how and where we as a Nation
obtain our information and entertain-
ment.

And as I have said, this dramatic
technological revolution is just getting
started. The technologies of the near
future that I have glimpsed in reports
and heard about in the media seem to
me to come straight out of a science
fiction movie. I don’t think we quite
comprehend what the next decade
holds for us in terms of advanced com-
munications. Fiber opties, video
phones, telecommuting: I daresay
someone 10 or 15 years hence will read
my words and wonder at my ignorance
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of such terms! We really are poised at
the edge of a very exciting time in
communications.

And cable has contributed. The
growth and expansion cable has experi-
enced has been a good thing—a very
good thing, in fact, that has opened
new worlds for us. What is not as good
is the fact that the cable industry has
outgrown the rules of the game we set
up in 1984, at a time when cable was a
mere infant.

New rules for the cable game are a
good idea. But here is where the debate
becomes difficult, and where we need
to be careful.

Cable service is a popular product,
and one that Americans have adopted
very happily. Yes, some changes in the
rules should be made, and they can be
crafted in such a way as to both pro-
tect consumers and enhance competi-
tion for the common good. But I am
leery of jumping back into the oft
times smothering embrace of full regu-
lation. It may sound good to say that
certain regulations will stop the abuses
that are out there. But those selfsame
regulations may also stop the creativ-
ity, and the investment in quality pro-
gramming, and the advancement of
technology that is out there as well.
And they might cause the loss of jobs
in an industry that, unlike many oth-
ers at this time, has tens of thousands
of employees nationwide and, in many
areas, is still hiring.

My point is this: Americans may get
angry—and rightly so—at their cable
companies for rate hikes, or poor cus-
tomer service, or technical problems.
But our constituents just want us to
fix it—not kill it.

So I say to my colleagues that we
must pick and choose carefully, wind-
ing our way delicately through the
maze of regulation. Let us use a scal-
pel, not a hammer. Let us feel our way
carefully, and do it right.

When we in Congress approved the
1984 Cable Communications Act, many
of us. envisioned the ensuing expansion
in cable offerings. We also envisioned,
however, a healthy competitive market
in which cable systems competed not
just with broadcasters, but with each
other and video programmers to bring
the best service to consumers.

That has not happened. Instead,
across the Nation and in my State, we
find that it is rare to find more than
one cable operator or video program-
ming distributor serving a particular
area. In the situation where local serv-
ice consists of one provider alone,
abuses can and do occur.

Let me say that in general, my home
State of Rhode Island has not experi-
enced the horror stories that have oc-
curred in other States. Since the cable
companies across my State are deemed
to regulation. Regardless, however, I
understand from the Rhode Island Pub-
lic Utilities Commission that they gen-
erally conduct themselves well; and
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that today, the most common com-
plaint is new homeowners inquiring
about when they, too, can be hooked up
to cable. Only one community—Foster,
where the population density per mile
is low—is not yet wired for cable, and
that soon may be remedied as a result
of negotiations now underway between
the State and cable operators.

So while nobody is perfect, it is my
understanding that on the whole, the
Rhode Island operators are not bad ac-
tors.

Industrywide, however, serious rate
abuses have occurred, as have breaches
in customer service pledges. And the
cable industry structure has developed
in a highly concentrated manner that
if altered, might better serve the pub-
lic. To my view, the best thing we can
do to get cable companies and opera-
tors to shapeup is to promote competi-
tion—real competition.

Both the bills before the Senate—S.
12 and the substitute thereto—propose
to do just that. I will say frankly that
neither bill is exactly what the doctor
ordered. However, the Packwood sub-
stitute takes an approach that I be-
lieve is more appropriate, and thus
preferable to S. 12.

To my view, it would be a mistake to
impose an abundance of regulations all
at once on the cable industry. As I said
before, we need to feel our way care-
fully on this: Let's change the rules,
but let us not go willy-nilly to the
other side of the regulation pendulum.

So my recommendation is to go step
by step. The new FCC definition of ef-
fective competitive was issued only
last July. It not only increases the
number of broadcast signals required
for effective competition, but it also
includes a provision about the presence
of competing multichannel delivery
services. By all accounts, this new defi-
nition will up the number of cable com-
panies subject to regulation.

I am concerned that only 6 months
after the FCC redefinition, we are en-
acting legislation before we really
know what the impact of the new FCC
regulation will be.

Let us proceed cautiously evaluating
later the effect of what we have done.
For that reason, I intend to support the
Packwood-Stevens-Kerry  substitute,
an approach that seems to me to be
more balanced. There are elements of
S. 12 that make sense, and perhaps the
final answer lies somewhere between
the two proposals. For now, however, I
will be voting in favor of the sub-
stitute. If that substitute fails, I will
vote for S. 12.

We all recognize that this bill has a
way to go—the House must act, and
then both Houses must approve a rec-
onciled version of a bill. I look forward
to seeing just how the House ap-
proaches this issue, and what the final
legislative product will be. I hope it
will be a bill that not only ensures
consumer protection and enhances
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competition, but one that also will not
curb the creative innovation that has
been so wonderful for the American
public—the goal that we all share.

Mr. GRASSLEY. Mr. President, I
would also like to share a couple of
concerns that I have with the proposed
substitute. This more moderate ap-
proach to the cable industry problems
is appealing.

I am concerned, however, about the
provision which eliminates the 12-12-12
broadcast ownership rule. Since there
have been no hearings on this, we real-
ly do not know what the implications
are.

Second, one of the biggest problems
my constituents have had over the
years, particularly those in rural areas
and from small towns, is that the cable
industry has shown a lack of interest
in serving these areas. And although
they did not want to serve them, they
also did not want to help satellite in-
terests and other third parties to de-
liver cable programming.

We did see, however, cooperation dur-
ing the past 3 years from the cable in-
dustry in beginning to offer some pro-
gramming to these third parties so
that they can serve these rural areas.

Unfortunately, the cable industry
has continued to discriminate. They
have discriminated still in terms of
some programming, but also in terms
of prices. There seems to be no legiti-
mate reason to be charging these third-
party providers as much as five times
as much as they charge cable compa-
nies for the same programming.

Unfortunately, the substitute fails to
address this serious problem as does
S. 12.

Mr. ADAMS. Mr. President, the other
day I stated the reasons why I strongly
support the Cable Television Consumer
Protection Act. The cable TV industry
has become an extremely powerful mo-
nopoly, it is out of control and many
local cable companies have been rate
gouging consumers and offering poor
customer services.

One of the reasons I oppose the sub-
stitute amendment is because it only
regulates basic rates, a small portion
of the cable market. As chairman of
the Appropriations Subcommittee on
the District of Columbia, I am out-
raged by the expanded service rate in-
creases in Washington, DC. For exam-
ple, the District Cablevision maximum
value package was $36.40 per month in
March, 1990, $40.40 per month in Feb-
ruary 1991, and $44.44 today. When does
it stop? Gouging exists at all cable rate
tiers and only S. 12 allows the FCC to
regulate rate increases at all tiers.

I am also concerned about the lack of
a program-access provision in the sub-
stitute amendment.

For both these reasons the substitute
bill is inadequate. I again strongly urge
the passage of S. 12.

I ask unanimous consent to insert in
the RECORD copies of District Cable-
vision rates showing these increases.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Residential rates and charges effective 3/
7/90:

General Viewing Package—GVP, $18.95 a
Mo.; 1st Set Top Converter, 1.00 a Mo.; lst
Remote Control, $2.00 a Mo.; Senior Citizen
Discount,! $1.25 a Mo. & 1 Free Remote Con-
trol; Remote Control/Additional Selector
$4.00 a Mo, per unit.

Premium Services: HBO, $10.50 a Mo.;
Showtime, $10.00 a Mo.; Disney, $7.95 a Mo.;
Cinemax, $10.00 a Mo.; The Movie Channel,
$10.00 a Mo.

Standard Value Package—SVP: GVP, HBO
and Showtime, $32.95 a Mo.

Maximum Value Package—MVP, GVP,
HBO, Showtime, Disney, and Disney Maga-
zine, $36.40 a Mo.

Service Installation: Regular Installation
Charge, $30.00; Reconnection of Service,
$25.00; Additional Outlet Installation, $20.00
Each; (For 2 additional outlets, time and ma-
terials for 3 or more additional outlets) Sen-
ior Citizen Installation,! $5.00 (1st Set); $10.00
(2nd Set); Additional Cabletime Guides, $1.50
Each a Mo.; VCR Hookup After Initial In-
stall, $15.00; Change of Service Fee, $15.00;
Trip (Charged for Customer, $15.00; Caused
Damage: Collection of Past; Due Balances:
Repair Calls; Unrelated to Normal Service;
Use, Wear and Tear or System; Service Inter-
ruption).

Residential rates and Charges effective 2/
191:

Service and monthly cost: Basic Cable
Service—BCS, $19.95; *Senior Citizen Dis-
count’ 1.50 + Remote; Expanded Basic Tier-
EBT, 1.00.

Premium Services; HBO, $11.00; Showtime,
$10.50; Disney, $8.45; Cinemax, $10.50; The
movie channel, $§10.50; Cable Guide $50; Addi-
tional cable guide(s) $1.50; General viewing
package—GVP BCS & EBT, $20.95.

Standard value package—SVP
(815.00+GVP), $36.95; HBO & Showtime (save
$6.50); Maximum wvalue package, MVP

(319.45+GVP) $40.40; HBO & Showtime & Dis-
ney & Disney Magazine (save $10.50).

Eguipment fees: Initial converter, $1.00;
initial remote control, $2.00; remote control/
additional converter, $4.00;

Service fees on time charges, standard in-
stallation (up to 3 sets), $60.00; reconnection
of service, $60.00; VCR hook-up after the ini-
tial installation, $25.00; change of service fee,
$25.00; standard value package (SVP); late fee
$5.00 returned check charge $25.00; trip
charge $25.00, (charge for customer caused
damage, charge for collection of past due
balances, repair charges unrelated to normal
service, use, wear and tear, or system inter-
ruption).

Mr. SEYMOUR. Mr. President, as we
near the end of consideration of 8. 12,
the Cable Television Consumer Protec-
tion Act, I rise today to put into per-
spective a year's work of debate, dis-
cussion, and deliberation on what is
certainly a very contentious and com-
plex piece of legislation.

In 1980, California’s television mar-
ketplace virtually consisted of that
which was provided over-the-air: The
three networks, public televsion, and
many independent stations. Cable TV
was mainly designed to bring over-the-
air to regions with poor reception.

1Senior citizen discounts apply to citizens 60 years
of age or older.
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There was maybe one or two cable
movie channels, but they were not tai-
lored to the everyday consumer. Cable
was heavily regulated and was faced
with tough and expensive franchise
standards.

But 1980 was the year California's
cable deregulation law took effect. In
1982, the California Public Broadcast-
ing Commission, in what was certainly
a sign of things to come across the Na-
tion, found that deregulation aided the
availability of growth and investment
in the cable industry. By 1984, 90 per-
cent of California’s subscribers were
served by systems of 20 or more chan-
nels, compared with a national average
of 78 percent.

In short, deregulation allowed Cali-
fornia’'s cable operators to improve
their systems and provide additional
programming. It was a model that in-
spired a nation to follow suit in 1984.

With national deregulation, invest-
ment in technology upgrades, and
channel expansion skyrocketed. In re-
sponse, the producers of programming
filled the void of new, empty channels
with entertaining and innovative
shows. And for every new technological
achievement, programming source, or
cable service that is launched in Cali-
fornia, scores of new jobs came with it.

Cable TV has enjoyed big success in
California and across the Nation. Some
have argued that this success has
brought the worst kinds of excess: Ex-
cessively high rates, excessively poor
customer service, and excessively un-
fair treatment of local broadcasters.

A fair reading of the Cobb salad of
statistics on cable rates demonstrates
that, overall, cable TV is a sound en-
tertainment value. Of course, we can't
ignore a GAO report, which found that
cable rates have risen faster than the
inflation rate since dergulation took
effect in 1986. However, keep in mind
that prior to 1986, cable rates were kept
artificially low and lagged behind the
inflation rate. Deregulation allowed for
normal market adjustment and growth
that was stalled by burdensome regula-
tion.

Interestingly, if we compare cable
rate increases with other comparable
forms of entertainment in certain re-
gions of California, we find that cable
is a good entertainment value. For ex-
ample, in San Francisco, the monthly
basic cable rate per channel increased
by 7.5 percent from 1986 to 1991. Com-
pare that to the price of a ticket to the
movies, which rose by more than 27
percent during the same period; or a
ticket to a San Francisco Giants game,
which increased by more than 42.6 per-
cent; or a ticket to a San Francisco
49’ers game, which rose by more than
105 percent.

In San Diego, the monthly basic
cable rate increased by more than 27
percent from 1986 to 1991. But the fol-
lowing alternatives had higher price in-
creases: a movie threater ticket (29.7

CONGRESSIONAL RECORD—SENATE

percent), a San Diego Padres ticket in
the bleachers (42.9 percent), and adult
admission to Sea World (64.5 percent).

Now I'm not saying that the cable in-
dustry has a halo over its head. Given
the tremendous growth and consolida-
tion seen in this industry, there are
probably a good number of operators
who have engaged in arbitrary rate
regulation.

My point, Mr. President, is that I am
concerned that in response to excessive
behavior within some elements of the
industry, Congress is going to engage
in some excessive regulatory behavior
of its own. And if that occurs, all will
lose: The industry will lose in terms of
a future investment and job growth in
the video communications and produc-
tion industry; small cable companies
will find it harder to operate under ex-
cessive regulations, which will force fu-
ture consolidation by bigger operators
who have the capital to enable them to
roll with the regulatory punches: and
consumers will lose from a stagnant
communications industry.

That's not to say reform in this in-
dustry is unnecessary. 1 believe it is.
What Congress must enact is respon-
sible reform. The real questions we
must ask are: How best can Congress
reregulate the cable industry without
putting an end to the investment in
capital and technology that the cable
industry is committed to? How best
can Congress encourage competition in
the multichannel video marketplace as
a more healthy alternative to rate reg-
ulation? How best can Congress pre-
vent arbitrary price discrimination in
the sale of programming to cable or its
other competitors? How best can Con-
gress protect local broadcast affiliates
and other independent stations who
combined still provide the most widely
viewed programming in the television
industry?

These are the fundamental questions
that we must answer if we are to re-
spond effectively to the problem at
hand—which all of us agree is rates and
service—without undermining the fu-
ture benefits of growth in the industry.

We in the Senate are faced with two
options: S. 12 or an alternative offered
by my colleagues from Oregon and
Alaska. Some believe S, 12 is the only
option, labeling the alternative a
sham—a baseless attempt to prevent
any cable reform bill from passing this
year.

What truly is a sham is the attempt
by some who would rather misrepre-
sent a piece of legislation rather than
debate it on its merits. That's what's
occurred here this past week.

How can the alternative be a sham
when it adopts the exact same must-
carry and retransmission consent rules
found in S. 12—even though there are
proponents and opponents of S. 12 who
agree that the jury still is out on
retransmission consent.

1097

How can the alternative be a sham
when it calls for the same level of cus-
tomer service standards as S. 12?

How can the alternative be a sham
when, like 8. 12, it calls for the FCC to
set regulations for the installation and
regulation of cable equipment?

How can the alternative be a sham
when the FCC is set to require rules on
the disposition of equipment, also the
same as S. 12?7

How can the alternative be a sham
when 8. 12's sponsors took two provi-
sions from the alternative that are de-
signed to encourage competition and
included them as part of S. 12? I must
admit it's nice to know that what was
once deemed nothing can 1 minutes
later be something.

How can the alternative be a sham
when it doesn't force consumers to buy
tiers above the basic service just to get
some of the programming offered in
that tier?

How can the alternative be a sham
when it offers a definition of effective
competition that will allow most fran-
chise authorities in California to regu-
late basic cable rates?

How can the alternative be a sham
when it provides the franchise authori-
ties more power and more flexibility in
the renewal process?

Now, Mr. President, I know this issue
at times can be very complicated. In-
deed, several of my concerns with S. 12
are based on technical legal questions.
Yet, this alternative is not the victim
of complexity, but of intentional dis-
tortions and misrepresentations.
Equally, those who support the alter-
native for sound policy reasons are ac-
cused of ulterior motives. Indeed, there
are so many spins being placed on S. 12
and the alternative that one can’t help
but feel dizzy.

It's time to cut through the spin and
get to the heart of the matter.

There are essentially two major dif-
ferences between S. 12 and the alter-
native. The first is the degree of regu-
latory control S. 12 regulates a basic
tier and the next tier level of enter-
tainment channels. The alternative
only regulates the basic -tier, but en-
courages a cable operator from forcing
a subscriber to buy up to a new tier to
get the channels he or she wants.

In other words, Mr. President, S. 12's
rate regulations are an excessive re-
sponse to excessive cable rates. By con-
trast, the alternative ensures a regu-
lated basic tier, and promotes a la
carte selection of additional channels,
where the popularity of the channels
offered will dictate the price subscrib-
ers will pay.

Second, S. 12 contains provisions de-
signed to ensure access to cable pro-
gramming by its competitors, while
the alternative does not include those
provisions. I certainly understand the
arguments advanced by cable’'s com-
petitors that programming is the key
to effective competition. However, I
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must admit that the scope of S. 12's
program access turns the legal basis of
exclusive program arrangements on its
head.

Exclusivity and competitive advan-
tage—not effective competition—are at
the heart of virtually every entertain-
ment medium. After all, the networks
make exclusive deals with broadcasters
to ensure that there is only one affili-
ate market. CBS, for example, has an
exclusive arrangement to broadcast the
NCAA Final Four. That’s called a com-
petitive advantage. I doubt that CBS
would ever dream of making this major
sports event available to other net-
works.

Similarly, the Syndex rules—which
protect a local broadcaster's rights to
air programming in its market—is
rooted in the concept of exclusivity.

More important, the right of an
owner of intellectual property to make
exclusive arrangements is designed to
promote program diversity that en-
hances, not impedes, competition. Cer-
tainly, we have heard much here that
this Federal policy has had the oppo-
site results in cable television, espe-
cially when it involves a vertically in-
tegrated cable operator. If that's the
case, what is needed is not program ac-
cess provisions, but challenges under
the Federal antitrust laws.

The alternative opts for the current
Federal policy of exclusivity, but calls
on the FCC to examine the impact of
vertical consolidation on competition
in the video marketplace. This is pref-
erable to the sweeping provisions in S.
12, which dramatically alters an indi-
vidual's rights to make exclusive ar-
rangements with an operator.

Given the current major differences,
as well as other procompetition provi-
sions that S. 12 adopted at the 11th
hour, I concluded that the alternative
offered by my good friends from Oregon
and Alaska is preferable to S. 12. It re-
sponds to the ill effects of deregula-
tion, and in a manner that stresses
competition and responsible, less oner-
ous regulation. Furthermore, the sub-
stitute responds to the concerns of
local broadcasters by including must-
carry.

Of course, it appears that a majority
of my colleagues will find that the al-
ternative is not the route to pursue.

However, I have not given up hope
that a responsible cable reform bill can
be achieved. Indeed, let me make this
clear: My support of the alternative
does not mean I'm against cable re-
form. A close and fair reading will
show that this alternative represented
an honest and reasonable attempt to
outline areas where S. 12 can be im-
proved and I am hopeful that the House
of Representatives will closely consider
the merits of the alternative as well as
other concerns during their delibera-
tions.

The sponsors of S. 12 state that theirs
is not a perfect bill. I agree. The spon-
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sors of the alternative argued that
their bill has its share of problems. I
agree also, but I supported passage of
the alternative because it—more than
S. 12—emphasized competition, rather
than regulation, as a means to Kkeep
rates down and improve service.

1 do not want to stand in the way of
a good-faith attempt to achieve a rea-
sonable bill, and there are elements to
S. 12 that provide an adeguate starting
point to achieve this goal—local con-
trol of rate regulation, strong cus-
tomer service standards, and must-
carry of local broadcasters, just to
name a few.

A responsible cable reform bill is
needed. It is attainable if good faith
discussions are made. With that in
mind, I have decided to cast my vote in
favor of S. 12, though I do so with great
reservation.

Once again, this is not a perfect bill.
I believe it can be improved with less
onerous rate regulation and more in-
centives for other multichannel sys-
tems to compete.

Furthermore, as I stated earlier be-
fore this body, certain questions per-
taining to retransmission consent and
its impact on consumers and the pro-
ducers of programming deserve atten-
tion and discussion. And I am pleased
that following my remarks, the distin-
guished chairman of the Copyrights
Subcommittee stated that he intends
to work with the Copyright Office and
hold hearings to determine what im-
pact retransmission consent has on the
compulsory license.

I am pleased that several Senators—
proponents and opponents of S. 12—re-
iterated my view that the jury is still
out on retransmission consent. Unfor-
tunately, some groups with a stake in
this bill misrepresented my remarks to
mean that I'm opposed to
retransmission consent. That is not re-
motely close. Let me repeat that the
point of my remarks yesterday were to
underscore my current concerns with a
provision that requires much more in-
vestigation before I can make a firm
commitment in support or opposition.

So, Mr. President, though we com-
plete action today, our work on this
legislation is not done. And it won’t be
until we work together to find a com-
mon ground on this issue. Cable reform
has taken all of the 101st Congress and
more than half of the 102d Congress.
The American people deserve cable re-
form, but one that protects consumers
from excessive rates and poor service,
preserves the rights of local broad-
casters to be carried by cable opera-
tors, and the ability of cable operators
to continue their innovative leadership
in paving the way for an ever-expand-
ing video communications infrastruc-
ture.

Mr. SPECTER. Mr. President, I have
considered the issue of cable regulation
at great length over the past several
yvears and have met extensively with
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representatives of consumer groups,
broadcast and cable groups. After much
consideration of this matter, I believe
that some compromise regulation is in
order.

I understand the interest in the cable
industry in not wanting to be regulated
at all, but I believe that consumer pro-
tection is required for the basic tier of
programming.

On the current state of the record, I
believe this is the best course because
there is considerable competition from
over-the-air free television and from
home videos and for that matter, even
from movie theaters. I do not, however,
foreclose further regulation. If it be-
comes necessary to regulate further,
we certainly can do that at a later
time.

I am very much concerned about the
health of over-the-air broadcasting
networks. The Packwood substitute
does give them consideration in that
they will have the right to negotiate
with the cable operators to carry them
on cable systems, and failing that, the
broadcaster can require that they be
carried under the must carry provision.
There is some merit to the argument
that the arrangements between over-
the-air broadcasters and cable should
be totally determined by the market so
that the cable system should be carry
or not as subject to negotiation and an
agreement being worked out with the
television station. Notwithstanding
that consideration, I support the must
carry provision in order to give the
consumer access to the local television
stations on his cable. The provision of
the legislation further gives the tele-
vision station the opportunity to nego-
tiate for some compensation to protect
its property interest if the market fac-
tors will support that.

I am very much influenced by the
general proposition that the less regu-
lation the better, the more market
control, the better. I am concerned in
particular about 8. 12 putting exten-
sive power in the hands of city councils
because giving regulatory power to
city councils ought to be the very last
step, If at some point it becomes nec-
essary to give city councils such regu-
latory authority, I would be willing to
consider that.

I further believe that there is merit
to the argument that S. 12 would re-
strict innovative proposals by the tele-
communication industry. I am further
concerned by many reports from con-
stituents in Pennsylvania who advise
that jobs will be lost because of the re-
strictions on competition imposed by
the extensive regulatory process under
S. 12

All factors considered, I believe that
the moderate approach is preferable to
provide some regulation as envisaged
in the Packwood substitute. If that
proves insufficient, we can revisit the
issue at a later date and provide what-
ever additional regulation is war-
ranted.
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The PRESIDING OFFICER. All time
has expired.

Mr. INOUYE. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment, No. 1522, offered by the Senator
from Oregon [Mr. PAckwooD]. On this
question, the yeas and nays have been
ordered, and the clerk will call the roll.

The legislative clerk called the roll.

Mr. MACK (when his name was
called). Present.

Mr. SYMMS (after having voted in
the affirmative). Mr. President, on this
vote I have a pair with the Senator
from Missouri [Mr BonD]. If he were
present and voting, he would vote
“nay." I have voted ‘‘yea.' Therefore, I
withdraw my vote.

Mr. BREAUX (after having voted in
the affirmative). Mr. President, I have
a pair with the Senator from Michigan
[Mr. RIEGLE]. If he were present and
voting, he would vote ‘“‘nay.” I have
voted *‘yea.” I withdraw my vote.

Mr FORD. I announce that the Sen-
ator from Oklahoma [Mr. BOREN], the
Senator from New Jersey [Mr. BRAD-
LEY], the Senator from California [Mr.
CRANSTON], the Senator from Iowa [Mr.
HARKIN], the Senator from Nebraska
[Mr. KERREY], and the Senator from
Pennsylvania [Mr. WOFFORD] are nec-
essarily absent.

I also announce that the Senator
from Michigan [Mr. RIEGLE] is absent
because of family illness.

On this vote, the Senator from Michi-
gan [Mr. RIEGLE] is paired with the
Senator from Louisiana [Mr. BREAUX].

If present and voting, the Senator
from Michigan would vote ‘‘no” and
the Senator from Louisiana would vote
“a.ye.“

I further announce that, if present
and voting, the Senator from Califor-
nia [Mr. CRANSTON] would vote *‘aye.”

Mr. SIMPSON. I announce that the
Senator from Missouri [Mr. BOND] is
necessarily absent.

The PRESIDING OFFICER (Mr.
ROBB). Are there any other Senators in
the Chamber who desire to vote?

The result was announced—yeas 35,
nays 54, as follows:

[Rollcall Vote No. 13 Leg.]

YEAS—35
Brown Hatfield Reid
Bryan Helms Rudman
Burns Jeffords Seymour
Chafee Johnston Shelby
Cochran K b Si
Craig Kasten Smith
D'Amato Kerry Specter
Dole Lott Stevens
Fowler Lugar Wallop
Garn Murkowski Warner
Gramm Nickles Wirth
Hatch Packwood
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NAYS—54
Adams Durenberger McConnell
Akaka Exon Metzenbaum
Baucus Ford Mikulski
Bentsen Glenn Mitchell
Biden Gore Moynihan
Bingaman Gorton Nunn
Bumpers Graham Pell
Burdick Grassley Pressler
Byrd Heflin Pryor
Coats Hollings Robb
Cohen Inouye Rockefeller
Conrad Kennedy Roth
Danforth Kohl Sanford
Daschle Lautenberg Sarbanes
DeConeini Leahy Sasser
Dixon Levin Simon
Dodd Lieberman Thurmend
Domenici McCain Wellstone
ANSWERED “PRESENT""'—1
Mack
PRESENT AND GIVING A LIVE PAIR, AS
PREVIOUSLY RECORDED—2
Symms, for
Breaux, for
NOT VOTING—8
Bond Cranston Riegle
Boren Harkin Wofford
Bradley Kerrey
So the amendment (No. 1522) was re-

jected.

Mr. HOLLINGS. Mr. President, I
move to reconsider the vote.

Mr. INOUYE. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Without
objection, the committee amendment,
as amended, is agreed to.

Mr. DURENBERGER. Mr. President,
I rise to express my support for S. 12
and to urge my colleagues to support
this legislation.

Like many of my colleagues, this has
not been an easy decision for me to
make. I have never been a proponent of
widespread regulation. In fact, I voted
for the repeal of cable regulation in
1984.

In analyzing the nature of the cable
television market, I have tried to de-
termine if there is not a viable solution
to the problems in the industry that
could be addressed through market
forces. My determination is that there
are sufficient impediments to an effec-
tive marketplace to warrant the adop-
tion of S. 12.

The truth is that cable operators
benefited from the boost which came
with deregulation back in 1986. This is
just as the Congress intended. Acces-
sibility to cable improved, program-
ming increased 50 percent, and market
share increased.

But, Mr. President, rates increased
well beyond the rates of inflation, the
providers of cable service consolidated
their operations through leveraged
buyouts and accessibility to program-
ming for competitors was greatly re-
duced. The long-term effects of deregu-
lation appear to have stifled the mar-
ket, rather than make it more dy-
namic.

In a free market, cable rates do not
increase more than 275 percent in 5
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yvears, as they did in St. Paul, MN. In
an open market, entry of competitors
should not be blocked by regulation
and vertical integration as it was for a
broadcaster in the Twin Cities. In a vi-
brant market, businesses do not ignore
consumer preferences with impunity.

In the city of Algona, in northern
Iowa, this is exactly what happened.
Without announcement or public com-
ment, the local cable system dropped
three Minnesota broadcast stations, in
spite of the preferences of their sub-
scribers and local government. It is
particularly ironic that this situation
was called to my attention by the
mayor and the council of that city,
who are the franchising authority for
the cable system. This is not a free
market.

Because of these circumstances, Mr.
President, I believe that business as
usual will not achieve the goals of fair
rates for consumers and a strong and
competitive market for cable operators
and programmers. Without S. 12, rates
will continue to go up while service de-
clines; the power of the largest cable
operators will continue to increase,
and the barriers to entry of competi-
tors will only grow higher and
stronger.

When cable was in its infancy, it was
granted the authority to retransmit
local broadcasts without permission or
compensation from the broadcasters.
That was as it should have been when
cable essentially provided an antenna
service for those who were not able to
receive broadcast signals by conven-
tional means. The situation has
changed, however.

After regulation ended, cable opera-
tors became active players in all as-
pects of broadcasting, and are now di-
rect competitors with broadcasters.
They compete for advertising revenues,
present alternative programming, and
are a potent force in negotiating for
sports broadcasts.

Under the current system, a cable op-
erator is allowed to carry programming
that was purchased and produced at
the expense of an over-the-air broad-
caster and which contributes to the
value of the cable service. While there
is a stream of revenue for the cable op-
erator, there is equivalent benefit for
the broadcaster.

But, Mr. President, when cable owns
broadcast rights, this programming is
available only to cable subscribers,
with all of the benefit going to the
cable operator. This results in situa-
tions such as when the Minnesota
North Stars competed for the Stanley
Cup last year and pay per view was the
only television coverage available in
the Twin Cities. It is not a two-way
street in the television industry.

The retransmission consent portion
of 8. 12 will, in my judgment, ensure
that FCC licensed broadcasters, will
not be hampered by the obligation to
provide programming for their com-
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petitors in the advertising market,
Under the 1934 Communications Act,
broadcasters are not allowed to pick up
other signals without consent.
Retransmission consent would guaran-
tee that cable operators should abide
by the same rules.

Similarly, the must-carry regulation
will benefit both local broadcasters and
the communities which they serve by
assuring that local signals are avail-
able through the local cable system.
The combination of these two provi-
sions will guarantee that broadcasters
can effectively fulfill the purpose for
which they were granted a license. Nei-
ther one of these provisions would nec-
essarily require cable subscribers to
pay for local broadcast television. It
does assure, however, that broadcasters
have a measure of control and cer-
tainty in how their programming is
used.

Although my inclination is to look at
regulation with a skeptical eye, the
provisions of S. 12 represent a re-
strained approach. First, it prevents a
patchwork of wild regulation by direct-
ing the FCC to establish a uniform
standard under which local authorities
can request to have regulatory author-
ity. Second, regulation is only applica-
ble to limited tiers of service and does
not cover premium channels or rela-
tionships with programmers. Third,
cable operators are afforded rights of
appeal to the FCC. Finally, regulation
is automatically lifted when effective
competition is reached.

Because of my inclinations against
regulation, throughout the consider-
ation of this bill I have been hopeful
that a middle ground could be found for
all interested parties. I reserved judg-
ment on S. 12 until I had an oppor-
tunity to see what alternatives may
become available to enhance competi-
tion in the marketplace.

To my dismay, the substitute pro-
posal watered down the effectiveness of
the regulation and hindered the poten-
tial for vigorous competition. It left
consumers in the cold and reinforced
the roadblocks for potential competi-
tion by striking the access to program-
ming provisions for emerging tech-
nologies.

After long deliberation, Mr. Presi-
dent, I have determined that S. 12 is
the best way to ensure entry of new
competitors into the television mar-
ketplace, to enhance development of
emerging technologies, and to assure
that cable rate increases are linked to
a discernible improvement in service,
programming, and technology.

e Mr. BOND. Mr. President, I support
the cable reregulation legislation, S.
12, offered by my senior colleague from
Missouri, Senator DANFORTH. I believe
we should have this legislation to pro-
tect cable television consumers from
the excessive price increases and poor
service experienced by some consum-
ers. Where monopolies exist in the pro-
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vision of public services, the Govern-
ment must regulate to protect consum-
ers. Reregulation of basic cable rates,
however, seems to me to be the less de-
sirable solution to the problem except
as a temporary bridge until competi-
tive forces can be brought into play.

I urge that we explore curing the
problems of high cable rates and poor
quality of service in the future by en-
couraging more competition in the in-
dustry, including the eventual entry of
telephone service providers into the
competition.

I hope, Mr. President, that we will
have an opportunity this year to de-
bate the merits of expanding competi-
tion in this industry as a means of re-
storing reasonable rates, providing
high-quality service, and delivering a
diversity of programming and serv-
ices—including both educational and
medical—that ought to be available to
all our citizens at the earliest possible
date.e

Mr. KOHL. Mr. President, despite the
enormous benefits cable television has
brought to society, it has been the
enormous increase in the rates con-
sumers pay for those benefits that has
been driving this debate. Those rate in-
creases are neither necessary nor justi-
fied: they are a function of the fact
that cable has become an unregulated
monopoly. I plan to vote in favor of
this legislation because I believe regu-
lation can give cable customers the re-
lief they deserve while giving the cable
industry the profits they need to con-
tinue to thrive.

Many of my constituents have expe-
rienced the frustration of a consistent
rise in the price they must pay for
cable. They are frustrated because they
have nowhere to turn. Some would say
that they can simply choose to no
longer receive cable. But cable tele-
vision has moved beyond the realm of
being just a luxury item. Many people,
especially in rural areas, consider it a
crucial information link to the world,
and the thought that someone can sim-
ply continue to raise the price they
charge for this service strikes them—
and me—as improper.

This legislation has been reasonably
crafted, and all those affected have had
ample opportunity to let their views be
known. I have studied it carefully, and
I realize it will not make everyone
happy. While it is a complex measure,
I believe it will simply benefit Amer-
ican consumers: This bill will encour-
age the creation of competition for the
local cable company; and, more impor-
tantly, where competition remains ab-
sent, it will protect cable consumers
from unwarranted rate increases.

Mr. President. Congress helped the
cable industry get off the ground. Cable
has greatly enhanced the availability
of information and viewing options for
Americans. Services like C-SPAN have
made a tremendous contribution to the
ability of Americans to be informed
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and take part in government. Cable has
been good for America, but skyrocket-
ing cable rates can no longer be al-
lowed to go unchecked. The sad fact is
that congressional action is once again
necessary.

I do, however, have some concerns
about the legislation. There has been a
lot of publicity—and a lot of confu-
sion—regarding the retransmission
consent provisions in this bill. I do
think there is good reason to give
broadcast stations some control over
the reuse of their signal. However, I am
troubled that the cost of this provision
may be passed through to the
consumer in the form of higher rates,
thus minimizing the rate relief that is
one of the most appealing aspects of
the bill. This does not have to happen
and I hope it will not happen. More-
over, I am not sure that retransmission
consent can comfortably coexist with
the compulsory license: At the very
least, I think this bill would have bene-
fited from having the Judiciary Com-
mittee consider this question before-

d.

Finally, I am not entirely com-
fortable with the provisions governing
the access to programming. But I do
think they will have a positive impact
in two ways: New sources of program-
ming will develop and thrive free of
undue influence from cable conglom-
erates; and new alternative tech-
nologies delivering multichannel video
services will become widely available.
This would help create an even more
dynamic communications environ-
ment.

Mr. President, despite these reserva-
tions, I will vote in favor of this cable
bill. I believe the people have been
heard, and I believe the people will
benefit. I think we can all look forward
to the new age of communications pol-
iey this bill will help initiate.

Mr. GRASSLEY. Mr. President, no
one in this body could be fairly criti-
cized for admitting to serious concerns,
reservations, and apprehensions about
the passage of 8. 12, which imposes se-
rious regulations upon our Nation's
cable companies and programmers.
That holds true particularly for those
60 or so of us who were serving in the
Senate back in 1983 when we approved
the Cable Telecommunications Act of
1983 by a vote of 87 to 9.

We passed that legislation with the
hopes of fostering the development of
cable television so that it could be
made available and enjoyed by most
Americans. I have heard no one deny
that this legislation, what became the
1984 Cable Communications Policy Act,
has had a large part in the success and
popularity of cable television. Almost
90 percent of American homes have ac-
cess to cable television if it is wanted,
and indeed 60 percent of these do sub-
scribe to cable programming. Program-
ming options have grown by 50 percent.

But cable subscriber rates have gone
up as well, and in some areas, they
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have gone up dramatically. Service has
declined in some areas as well.

So while over 50 million Americans
enjoy cable and all the various news
and entertainment this service entails,
many are upset with the rising rates
and inadequate service.

Indeed, thousands of my constituents
are upset as well. In fact, during the
last 4 days alone, I have received over
5,000 letters expressing support for S. 12
because they are mad about rate in-
creases.

This is a tremendous response to a
television broadcast appeal which in-
cludes an 800 number to call if you are
upset about rates going up.

I take very seriously communica-
tions from my constituents. And I real-
ize that such a letter writing campaign
could not have succeeded had anger
from cable subscribers not been build-
ing over a long period of time,

There is no question that much of
the support for S. 12 can be traced di-
rectly to a number of stunts pulled by
cable interests, such as the negative
option billing attempted last year.

So I have received 5,000 letters in 4
days. On the other hand, I have not
heard from the remaining 500,000 Iowa
cable subscribers, and although I do
not realistically expect to hear from
them, I have to wonder how they feel
about their cable television.

Do these 500,000 Towans feel like they
are being helplessly ripped off? On the
other hand, do they feel they are get-
ting a reasonable service or product for
their money, and if they thought oth-
erwise, they would drop their cable
subscription?

This reminds me of the definition of
‘fair market value' used by the IRS.
In short, its definition of fair market
value is the price at which property
would be exchanged between a willing
buyer and a willing seller when neither
party is compelled to buy or to sell.

Some might argue, therefore, that
since no one is compelled to buy cable,
then a fair rate is whatever a consumer
is willing to pay.

Maybe my age is starting to show,
but I grew up in rural America, and I
know it was not too long ago that peo-
ple did not have electricity, tele-
phones, let alone cable television.

Apparently, we have somehow come
to the point where cable television is
viewed as a basic necessity and of such
national interest that we need to
toughen regulation because it is deliv-
ered through local franchised systems.

Monopoly market power is a serious
matter in any arena of our economy,
and so we are engaged in much discus-
sion about terms such as monopoly and
competition.

What do these terms really mean for
purposes of our debate of S. 12?

The more narrowly we define the
market and product, the easier it is for
us to declare that monopoly market
power exists for lack of competition.
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For instance, the committee report
offers as evidence the monopoly status
of cable systems by citing the admis-
sion of cable officials that since a cable
company has a city franchise, a cus-
tomer has no choice regarding the pro-
vider of cable service.

So you have a local monopoly be-
cause you have only one provider of
cable service, just as you have a local
monopoly because you have only one
provider of electricity.

But what is cable service? Is it not
simply entertainment, information,
and news?

It is extremely difficult to obtain
electricity from sources other than
your local electric company, but in
most cases, it is quite easy to find
sources other than your local cable
service for entertainment, information,
and news.

Most of us have available news-
papers, radio, television broadcasts,
magazines, theater, movie houses, vid-
eotapes, records, telephones, computer
user bulletins, et cetera for our sources
of entertainment, information, and
news.

Cable service is only one source out
of many, and no one is compelled—the
term used for fair market value—to
buy it.

So if you recognize the real world
market arena for entertainment, infor-
mation, and news, you have to admit
there exists real competition, vigorous
competition for our limited consumer
dollars.

I see no reason to belabor this point,
because most choose a far narrower
view of competition. First, the FCC de-
clares competition exists if cable sub-
scribers can access three over-the-air
broadcast signals. Then that standard
was tightened last year to require at
least six unduplicated over-the-air
broadcast signals or a competing mul-
tichannel video provider.

But for the proponents of 8. 12, this
standard is still too loose, and there-
fore they want an even tighter defini-
tion of competition.

The committee admits on one hand
that *“‘the telecommunications market-
place is global,” yet on the other hand
declares no competition exists unless
another multichannel provider is serv-
ing the same local franchised area as
the cable system.

So which is it, a global monopoly or
local monopoly?

I am being only half facetious when I
point out to my colleagues that com-
petition is alive and well in the enter-
tainment, information, and news indus-
try. If it is not self-evident in the mar-
ketplace, it certainly is obvious in the
Halls of Congress.

You cannot even whisper about a
communications issue without every-
one coming out of the woodwork to get
their oar in the water. Broadcasters
want retransmission provisions which
cause the motion picture industry to
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raise its concerns. Telephone compa-
nies want to provide cable, which obvi-
ously the cable industry is not keen on,
and telephone companies want to pro-
vide information services which causes
heartburn for the newspaper industry.

The competition for the attention of
Congress is nothing less than fierce.

And frankly, S. 12 does raise addi-
tional unanswered questions. I am a
member of the Judiciary Subcommit-
tee on Patents, Copyrights, and Trade-
marks, and I assure my colleagues that
the retransmission section of this bill
raises questions about the impact on
the Copyright Act’s compulsory license
provision. And as our subcommittee
chairman, Senator DECONCINI, stated
earlier, the Copyright Office is con-
ducting a study of this impact, and we
will likely be conducting hearings to
explore this question once the study is
completed.

I have received a lot of enthusiastic
support from Iowa's telephone com-
pany officials for legislation that
would allow them to compete with
cable companies, and so this, too, is an
area that Congress should address this
year.

Mr. President, I echo the sentiment
expressed by many of my colleagues
that competition is far preferable than
government regulation. But I also real-
ize that there are times when regula-
tion is needed temporarily to correct
problems or to foster competition.

I am deeply concerned about the fact
that rural telecommunication coopera-
tives are being charged nearly 5 times
the price charged to a cable operator
for the same programming. If it were
not for the efforts by some of our rural
cooperatives, many rural Americans
would never have been served. The
cable industry ignored rural areas for
years.

I am deeply concerned about the rea-
sonable availability of programming to
third-party providers.

I am deeply concerned about those
Americans who cannot afford, nor per-
haps have available, the various alter-
natives and choices for news, informa-
tion, and entertainment I described
earlier.

And, in fact, I think rates in many
areas of the country have gone too
high. It may be wishful thinking, but I
guess I just wish consumers would have
exercised their market power, instead
of Congress. After all, the local cable
company that has invested millions of
dollars in plant, equipment, and cable
within a local franchise, is to a large
degree a captive supplier.

One of my constituents called asking
for support of S. 12. She was a working
woman and member of a local union.
She said that she was so mad at rate
increases that many of them were
thinking of organizing a boycott of sev-
eral months of the cable system.

That, Mr. President, was an excellent
idea, and I believe had they done so,
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the cable company would have been
quick to meet the demands of their
customers.

Mr. President, another big reason I
have reservations about S. 12 is that
most of my experience with the many
cable company representatives in my
State of Iowa has been very positive.

When I think of cable company offi-
cials, I think of the small family oper-
ation that set up years ago in a small
Iowa town, small businesses which
brought clear reception and new pro-
grams for the first time to remote
areas of our State.

When I think of cable companies, I
don't picture in my mind the bully,
multimillionaires that have been por-
trayed in major newspapers recently.

I have to wonder if this legislation is
not overly broad to unfairly strap
these conscientious, community-mind-
ed business people.

And again, I have to wonder what
those other 500,000 Iowa cable subscrib-
ers think about the prospects that pro-
gram quality and advances could be
stifled if S. 12 becomes law. Frankly,
what we ought to be doing here is leav-
ing this question up to cable subscrib-
ers, if not through the marketplace,
then by making the implementation of
S. 12 contingent upon the approval of a
nationwide subscriber referendum.

Mr. President, although I believe S.
12 may go too far, I am reluctantly vot-
ing in favor of it. During the last year,
the incidents of abuses have grown, and
need to be addressed.

If enacted, however, it is incumbent
upon Congress to diligently oversee its
impact and be quick to make necessary
adjustments so that all the gains that
have been made in fostering this grow-
ing source of news, information, and
entertainment are not lost.

Mr. WALLOP. Mr. President, I rise in
opposition to S. 12, the cable reregula-
tion bill reported by the Senate Com-
merce Committee on May 14 of last
yvear. My reason for doing so is simple:
the bill is bad public policy and would
harm, rather than help, consumers and
the television viewing public, particu-
larly those in rural States like Wyo-
ming.

1 applaud the efforts of those who
have labored long and hard to address
what they perceive to be problems in
the cable television industry. However,
what started in 1989 as an effort to ad-
dress anecdotal evidence of bad service
and excessive rates in certain areas has
become a burdensome and overly broad
regulatory bill. S. 12 punishes many for
the misdeeds of the few and lays to
waste an industry which has revolu-
tionized American television and
helped offset our enormous trade defi-
cit.

But there are other more obvious and
equally important reasons for opposing
S. 12. In the name of competition we
are promoting special interests over
consumer interests.
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The alternative presented by Sen-
ators PACKWOOD, STEVENS, KERRY, and
others is a reasonable compromise.
This is not a dilatory attempt to derail
cable legislation. Granted, the alter-
native goes further than I had hoped,
but I do support it.

Absent competition—that is the pres-
ence of a multichannel video provider—
the alternative regulates rates of basic
service and establishes customer serv-
ice, home wiring, technical standards
and fair but meaningful refranchising
procedures.

My hat goes off to Senators PACK-
wooD and STEVENS and the other co-
sponsors for having the foresight and
the tenacity to bring their substitute
to the floor.

Obviously, some of us would have
preferred to see cable reregulation leg-
islation go away. But we knew that
would not happen: it is not in the
cards. Public sentiment demanded that
we respond to certain problems in the
cable industry brought on by the lack
of competition in the video market-
place. Too many complaints about poor
service, excessive rate increases and
ves, admittedly, a few bad actors in the
cable industry, convinced us that it
was not realistic to believe we could
stem the tide of reregulation.

But in simply regulating the rates of
basic cable service—defined as local
television broadcast signals; public,
educational, or governmental access
facilities or C-SPAN I and II—it is my
judgment that the alternative will do
less to hinder the tremendous strides
we have made in the world of
infotainment than its stringent coun-
terpart, S. 12.

For example, under the alternative,
cities may regulate basic rates in 98
percent of the country’s cable systems,
as well as rental fees, remote control
and installation costs.

The alternative does not override ex-
isting franchise agreements or con-
tracts to allow open-ended retiering,
the source of numerous consumer com-
plaints.

In Monday's Wall Street Journal,
Tele-Communications, Inc. was criti-
cized for their ability to buy a large
number of cable systems around the
country. The company’s critics say
TCI's vertical integration is one of the
best arguments for greater regulation
of the industry. Mr. President, some
might call TCI's growth a poignant ex-
ample of free enterprise. In the enter-
tainment industry it might be per-
ceived as competition. But some of us
here in this body believe that the free
market system’s shortcomings are
more easily addressed by Government
fiat.

To those naysayers I offer this cau-
tion: the far-reaching regulatory provi-
sions of S. 12 will only serve to protect
well-established companies like TCI
and new entrants will be kept out of
the market due to masses of bureau-
cratic redtape.
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Mr. President, the television market
is extremely fluid; it has changed dra-
matically in recent years. Two decades
ago, television in most communities
meant ABC, NBC, and CBS and perhaps
a public broadcast station.

Today, TV is marked by vibrant com-
petition between the broadcast and
cable industries. Independent tele-
vision stations have come into their
own and other multichannel video pro-
viders are expected to follow suit over
the next few years.

In addition, the FCC and the courts
are moving quickly to allow telephone
companies into information services,
including video gateways, and one can
only imagine what television in this
country will look like in the year 2000.

Albeit slowly, competition is coming
to the cable industry and I am Zjuite
certain that the Packwood, Stevens,
Kerry alternative, which raises the
rural exemption for telco entry, will
further that goal. Under the alter-
native, telephone cooperatives and
companies such as U.S, West will be al-
lowed to provide cable service to cities
with fewer than 10,000 people. With the
advent of wireless cable and the in-
crease in satellite systems in Wyo-
ming, I expect competition will bring
more stable prices and added program-
ming choices to my State.

In the name of competition, the pro-
ponents of S. 12 would make it easier
for franchising authorities to unfairly
deny franchise renewal, thus reducing
a cable operator’s incentive to make
long-term investments in new plants
and technology. Rural areas like Wyo-
ming would suffer the most as a result
of this provision. Cities could also deny
a company permission to build a com-
peting cable system. The alternative,
on the other hand, prohibits exclusive
cable franchises, while promoting com-
petitive franchises, including those
owned by cities, in order to bring a
competing multichannel video pro-
gramming distribution system to mu-
nicipalities.

The FCC would be required to submit
a report on the level of competition in
the cable industry and make rec-
ommendations on steps that could be
taken to enhance competition in the
video marketplace.

Mr. President, I believe cable is a
good value. For a little more than 50
cents a day, cable provides an average
of 35 channels, 24 hours a day. It costs
much more to take a family of four to
the movies or the theater than it does
to buy 1 month of cable service.

But the proponents of S. 12 who want
to inject competition in order to bring
down the costs believe that the Gov-
ernment’s role in competition is intru-
sion based solely on conjecture rather
than on consumer evidence of demand
for a particular product. This approach
is wrong-headed and I urge my col-
leagues to join me in supporting the
more reasonable approach put forth by
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Senators PACKWOOD, STEVENS, KERRY,
et al.

Mr. GORE. Mr. President, several of
our colleagues have made reference to
a recent Wall Street Journal article in-
volving the dealings of TCI, cable's
most dominant corporation and the
target of so much criticism during the
debate on S. 12.

Yesterday I received a letter from
John S. Hendricks, chairman of Discov-
ery Communications, who has taken
strong exception to the reporting in
this article. He enclosed a letter he has
sent to the editor of the Wall Street
Journal, giving his side of an account
the reporter made of TCI's activities
with the Learning Channel.

Mr. Hendricks has asked that his re-
buttal be printed in the RECORD and,
since the article was also printed in the
RECORD, in all fairness I ask that his
letter also be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

DisCOVERY COMMUNICATIONS, INC.,
January 29, 1992.
Mr. NORMAN PEARLSTINE,
Erecutive Editor, Wall Street Journal, World Fi-
nancial Center, New York, NY.

DEAR MR. PEARLSTINE: 1 was appalled at
the reckless accusations concerning my com-
pany's purchase of The Learning Channel
contained in Johnnie L. Roberts’ article on
Tele-Communications, Inc., in your January
27, 1992 edition. The false accusations con-
tained in Mr. Roberts' article are all the
more troubling in light of the fact that he
made no attempt to call me to verify the
facts relating to the TLC acquisition, even
after I had spoken with him at the cable in-
dustry’s Walter Kaitz dinner on the evening
of September 25, 1991 and told him that I
would be willing to speak with him about his
article profiling TCI.

The facts relating to The Learning Chan-
nel acquisition are very straight forward.
When we became aware that The Learning
Channel might be for sale, I believed that it
would provide us with a natural extension of
our position as a leading provider of quality,
non-fiction programming. Prior to conduct-
ing our due diligence, our initial estimate of
the price we might have been prepared to
pay for such a business was based on stand-
ard cable industry evaluation of such compa-
nies. For your information and Mr. Roberts’
edification, the factors we considered were
the number of full-time, fee-paying subscrib-
ers which the channel allegedly had as well
as our assessment of the programming on
the channel. Both of these factors are criti-
cal in determining the future financial via-
bility of any channel.

Learning Channel marketing materials in-
dicated that the service had approximately
20,000,000 full-time, fee-paying subscribers.
Had this figure been accurate the price we
would have been willing to pay would have
been in excess of $50 million, a fact which we
conveyed to the sellers’ representatives in
April 1990 prior to conducting our due dili-
gence.

Having expressed a formal interest in ac-
quiring The Learning Channel, we then com-
menced our due diligence. Immediately, we
learned that far from 20,000,000 subscribers,
the channel in fact had only approximately
14,000,000 subscribers. Many of these sub-
scribers were not paying fees and a signifi-
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cant number were carrying the service on a
partial carriage basis. We also determined
that, as the result of the limited funds avail-
able to the original owners, the program-
ming being carried on the channel, which in-
cluded a significant amount of time devoted
to infomercials, was of such poor quality
that it was of virtually no use to us. Never-
theless, I believed that there was an intrinsic
value to us in the programming niche rep-
resented by The Learning Channel and I de-
cided to pursue the acquisition albeit at a
greatly reduced price.

Throughout the summer and fall of 1990,
Discovery management continued to devise
and develop a formula for acquiring The
Learning Channel. In October I presented our
Board of Directors with a recommendation
with respect to the price management felt
was fair. This price was determined after a
thorough evaluation by Discovery Channel
management of the relevant market factors.
Ironically, in contrast to the insinuations in
Mr. Roberts’ article, the TCI representative
on our Board indicated that TCI might be
prepared to support a higher bid (in fact, a
bid which would have exceeded the lifetime
bid) but management and the other share-
holders (Cox Communications, Newhouse
Broadcasting and I) felt that the lower num-
ber was appropriate.

In his article, Mr. Roberts also
misleadingly implies that ownership by a
cable operator in a programming service
guarantees carriage of that service on the
operator's system. Indeed, I wish that were
the case. The facts again are straight for-
ward. We exist in a highly competitive envi-
ronment where there is intense competition
for a limited number of channel positions.
The Learning Channel itself faces enormous
direct competition in the educational pro-
gramming arena from Mind Extension Uni-
versity (MEU), a cable network. It is worth
noting that MEU, a service in which TCI has
no ownership interests, has been more suc-
cessful than The Learning Channel in the
competition for carriage on TCI systems
since the time of our acquisition. This is a
situation I hope to reverse by a massive in-
vestment in Learning Channel programming.
In 1992, we will make a 6-fold increase in the
programming budget for The Learning Chan-
nel over that spent by the previous owners.
You see, I have received the same feedback
from John Malone that Lifetime reportedly
received according to Mr. Roberts article.
TCI, and I must say almost all cable opera-
tors, want high programming value available
for modest license fees in order to keep costs
passed along to the consumer as low as pos-
sible.

Our shareholders have made it very clear
to us that the decision to carry The Learning
Channel on their systems will be made on
the basis of the quality of the programming
contained on the service. In fact, today, al-
most a year after the acquisition, The Learn-
ing Channel is currently received by only
25% of TCI's subscribers.

Mr. Roberts in referring to my company as
“TCI's Discovery™ appears to be under the il-
lusion that this company is operated by and
on behalf of TCI. Had he bothered to call me
I would have corrected this inaccuracy. Cox,
Newhouse and I collectively own 51% of the
company. It is true that in fulfilling our fi-
duciary obligations to our shareholders, TCI,
Cox and Newhouse are advised on an on-
going basis of the major decisions involving
this company. However, I can assure you
that it is the management of Discovery Com-
munications that is responsible for develop-
ing and implementing the strategies that
have made us so successful.
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I am frankly shocked that an institution
such as the Wall Street Journal with its rep-
utation for fair and unbiased reporting would
have condoned such careless reporting. As
you are no doubt aware, Mr. Roberts’ article
was repeatedly cited in yesterday's debate in
the United States Senate thereby
compounding the damage which I believe has
been done to me and the company I founded.
I would hope that in the future you will en-
sure that your reporters take all necessary
and reasonable steps to guarantee the accu-
racy of the information they are reporting.

In conclusion, I would like to say that the
Bob Magness, John Malone and TCI that I
have come to know are not as portrayed by
Mr. Roberts. In 1986, when no one else would
dare take the risk of investing in The Dis-
covery Channel, these gentlemen and their
company bet on the intelligence of the
American television viewer. TCI kept Dis-
covery going by a multi-million dollar in-
vestment that was matched by Cox and
Newhouse. Because John Malone, Bob
Magness and TCI took this gamble on behalf
of their subscribers, The Discovery Channel
exists today and serves 56 million cable
households across America. My conversa-
tions with John Malone concern issues like
financing a major new documentary series
on the “Great Books” which have changed
the world and not on devious plots to under-
mine competitive businesses which Mr. Rob-
erts would have your readers believe. TCI is
a very positive force in a cable industry re-
sponsible for bringing new wviewing alter-
natives to the American public.

I offer all of this factual information and
criticism in the most constructive way as I
am an avid daily reader of the Wall Street
Journal, one who has delighted in your fair
and accurate past reports on our network’s
business progress and programming. This
last grossly unfair report just caught me off
guard. I very much appreciate your time in
reading my concerns and making an attempt
to correct the very wrong impressions of the
way we do business.

Sincerely yours,
JOHN S. HENDRICKS,
Chairman and Chief Executive Officer.

Mr. LIEBERMAN. Mr. President,
today the Senate will take a historic
step forward in consumer protection.
We are about to pass S. 12, the Cable
Television Consumer Protection Act.
In doing so, this body reverses a mis-
take made when it passed the Cable
Communications Policy Act of 1984,
which I strongly opposed as attorney
general of Connecticut. The 1984 Cable
Act was a mistake because it unshack-
led a monopolist without sufficient at-
tention to the prospect for adeguate
competition, and without a careful
analysis of the marketplace. The result
was that an unregulated monopolist
was unleashed upon the public.

It is no surprise what happened to
rates as a result. According to the Gen-
eral Accounting Office, since deregula-
tion became fully effective at the start
of 1987, the price of the most minimal
available cable package jumped 56 per-
cent. Subtracting out inflation, that is
a real price increase of 32 percent. The
price of the most popular package of
services—what consumers know as ‘‘en-
hanced basic’—jumped a whopping 61
percent—that's a 36.5-percent jump
even after adjusting for inflation. One
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Department of Justice study concluded
that at least 40 to 50 percent of these
rate increases was attributable to ca-
ble’s monopoly power.

The American people should never
have been subjected to the full power of
this hidden monopolist, but we espe-
cially cannot afford it now. We are fac-
ing a terrible recession: ordinary
Americans are scrambling just to make
ends meet. The American people de-
serve protection from this predatory
monopolist—and they deserve it now.
In his State of the Union Address, the
President challenged us in Congress to
put aside partisan differences and to
work together for the good of the coun-
try. Now is the time to start.

S. 12 will save consumers money. S.
12 offers real protection to consumers
who have had their pockets picked by
annual cable rate increases that are
two or three times the rate of infla-
tion. 8. 12 also takes steps needed to
bring competition to the cable indus-
try. After all, competition—not Gov-
ernment regulation and not monopoly
control—is the best regulator of the
marketplace.

Passage of this bill particularly
pleases me because it is the culmina-
tion of my long efforts to combat
consumer abuses by cable monopolists.
While attorney general of Connecticut,
1 opposed the Cable Communications
Policy Act of 1984, and I fought the
FCC’'s patently ridiculous ruling that
three over-the-air broadcast signals
constituted effective competition to
multichannel cable systems. Upon ar-
riving in the Senate in 1989, I intro-
duced, together with my friend Con-
gressman CHRIS SHAYS, a bill to repeal
the 1984 Cable Act. And when Senator
DANFORTH decided to introduce S. 1880
in November 1989, I was pleased to join
him as an original cosponsor of that
measure.

Last year, when Senate consideration
of S. 1880 was blocked by the cable
lobby, I shared the disappointment
that we had yet again been thwarted in
our drive for cable reform. I was
pleased, however, that, during those
final weeks and again at the start of
this year, I and others were able to per-
suade Senators DANFORTH, HOLLINGS
and INOUYE to strengthen the commit-
tee version of S. 1880. I am grateful to
these three Senators for their willing-
ness to accommodate my concerns by
agreeing to changes and clarifications
such as:

Lowering the regulatory standard for
rates for cable programming services
such as CNN, MTV, and ESPN to ban
unreasonable rates, not just rates that
were ‘‘significantly excessive'’;

Adopting customer service provisions
that require the FCC to set nationwide
minimum standards, but still allow the
States and franchising authorities to
set higher standards, and outlining a
list of issues the FCC is expected to ad-
dress in these standards;
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Clarifying that the FCC has author-
ity to regulate not just the rates for
cable programming services such as
CNN, MTV, and ESPN, but also the
rates charged for installation and for
rental of equipment used to receive
those services;

Clarifying that State officials, such
as State attorneys general and
consumer protection officials, may
bring rate complaints to the FCC on
behalf of the citizens of their State;

Clarifying that the FCC, in addition
to prospective rate rollbacks, may also
order refunds of unreasonable charges
levied by cable operators.

These changes, and others, make S.
12 the strongest proconsumer cable re-
form bill to emerge from any House of
Congress.

It is no surprise that the cable indus-
try has fought this bill tooth-and-nail.
No industry wants to give up a legally
sanctioned and protected monopoly,
and no industry wants to be forced to
take down anticompetitive barriers de-
signed to buttress that monopoly. But
the Senate has wisely rejected these ef-
forts, and has refused to adopt the mo-
nopoly preservation legislation urged
on it by the cable monopolists.

I believe we can hold are heads high,
look our constituents straight in the
eye, and tell them that we passed a bill
that really benefits them. We have
closed cable’s biggest loophole by regu-
lating the basic and enhanced basic
tiers of service that are the most sig-
nificant sources of their monopoly
power, and by ending their ability to
avoid meaningful regulation simply by
retiering. Under the consumer rate pro-
tection provisions of this bill, the FCC
has the tools, for the first time, to
check cable's monopoly power.

I know some have argued that we
should forego rate regulation now and
wait for competition to develop, per-
haps helping competition along by al-
lowing the telephone companies to de-
velop cable-type services or by pushing
franchising authorities to authorize
more cable overbuilders.

I do not oppose taking steps to in-
crease competition and lower the bar-
riers to entry to cable's competitors.
Indeed, I support the provisions of S. 12
that seek to do this, such as the pro-
gramming access provisions. Lowering
barriers to entry is the key to allowing
real competition to develop in this in-
dustry.

But let us face it. Full fledged com-
petition is not going to be here next
month, or even next year. It will be
years before cable faces real competi-
tion. Until then, consumers deserve
protection. That is the beauty of 8. 12:
its rate protection provisions com-
plement its provisions to foster com-
petition.

Of course, S. 12 could be stronger. It
could even more strictly attempt to
control cable's market power and to
try to shutdown all other means for the
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cable monopolists to exploit consum-
ers. But the best can be the enemy of
the good. The bill we are passing today
is a reasonable compromise between
competing interests. 1 thank my
friends, Senators HOLLINGS, DANFORTH,
and INOUYE and their staffs—particu-
larly Toni Cook, John Windhausen,
Gina Keeney, and Mary McManus—for
all their hard work driving this bill for-
ward. I know that the people of Con-
necticut also thank you. I also com-
mend John Nakahata of my staff for
his hard work on this issue over the
last 2 years.

Consumers have waited too long for
Congress to act on this. I urge the Sen-
ate to approve this measure over-
whelmingly, and I urge the members of
the other body to do likewise. It is
time to send a real cable consumer pro-
tection bill to the President for his sig-
nature.

Mr. BIDEN. Mr. President, the people
of Delaware, like consumers across the
country, have seen monthly cable tele-
vision bills grow steadily larger and
larger. They feel that they are paying
too much—and for good reason. In less
than 3 years’ time, subscribers to cable
television in Delaware have seen their
monthly charge for one popular service
jump $7. They have seen their cable
programming guides, which used to be
free, replaced by an optional guide with
a price tag of $1 a month. And they
have been faced with a choice. They
can try to hold down this household ex-
pense by choosing a shrinking lower
tier of cable service, with fewer pro-
gram choices. Or they can pay more.

What accounts for these jumps in the
cost of cable television? In Delaware,
like most of the rest of the Nation, the
cable franchises serving the State do
not face any competition. They are un-
regulated monopolies. Nowhere in
Delaware are there two sets of cable
television lines serving the same home.
If that were the case, Delaware’s cable
customers could choose between two
competing cable companies, selecting
the one with the best programming,
service, and price. But that type of
competition does not exist, and, in its
absence, the cable franchising author-
ity must have the power to control un-
reasonable rate increases.

I support the Cable Consumer Protec-
tion Act. passed by the Senate today,
because it restores the authority of
Delaware’'s Public Service Commission
or another local authority to control
cable rates, so long as the State's regu-
lations comply with standards estab-
lished by the Federal Communications
Commission. Once enacted, this legis-
lation will give the local franchising
authority in Delaware the power to
stop unreasonable increases in monthly
cable bills.

Earlier this month, for portions of
Delaware, the tier of cable service that
includes the ESPN sports channel and
other programming wanted by most
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cable subscribers rose again from a
monthly charge of $17.95 to $19.90—an
increase of more than 10 percent. Con-
sumers of this cable service will not re-
ceive any additional program choices
in exchange for this new charge. And
no explanation of justification was pro-
vided for the amount of the increase.

Adding this most recent increase to
previous ones shows that monthly
cable bills in Delaware has grown by 54
percent in less than 3 years' time, a fig-
ure that far outstrips the rate of infla-
tion.

Just two nights ago, in Dover, DE,
the State capital, more than 100 cable
subscribers met at a public hearing to
discuss their dissatisfaction with cable
television. Many were outraged. Com-
plaints were heard about rate increases
and overpriced programming. Consum-
ers noted their frustration at being un-
able to choose between competing
cable companies. This public meeting
is only the most recent indication that
Delaware's consumers are concerned
about the cable monopoly. They want
cost controls and sensible regulation.

This experience is by no means
unique to Delaware. The Delaware rate
increases mirror those in other States.
In the 4 years following deregulation,
the average price paid nationally for
the most popular basic cable service in-
creased 61 percent. And this figure may
significantly understate the problem:
according to the study of the General
Accounting Office that reported the 61
percent increase, more than one-quar-
ter of those cable franchises that were
surveyed chose not to respond. It is
likely that these cable companies that
declined to respond increased rates
even higher than the average 61 per-
cent increase that was reported. The
need for Congress to act is clear.

This increase in rates can be traced
to 1984, when a law was enacted that
deregulated the cable industry, freeing
97 percent of all cable franchises from
regulation. Congress expected that,
through deregulation, investment in
cable television would increase, the
amount of programming would mul-
tiply, and access to cable would ex-
pand. Each of these desirable effects
has, in fact, occurred.

But something else that was antici-
pated in 1984 has not come to pass—
competition. An efficient, competitive
market normally is preferable to Gov-
ernment regulation. Where there is no
competition, however, regulation is
necessary to prevent price gouging.
And in the cable television industry
competition has failed to materialize.

The Cable Television Consumer Pro-
tection Act will regulate the rates
charged for basic cable service only
where an existing cable franchise does
not experience competition. The bill
ensures that, even where the positive
effects of a competitive market are ab-
sent, the rates charged to cable con-
sumers will be reasonable.
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In this way, we can put an end to the
steady and excessive rate increases of
the past few years. And consumers will
stop feeling that they are paying too
much each time they receive a month-
ly cable bill.

Mr. PELL. Mr. President, I support
passage of S. 12, the Cable television
bill.

Cable television, in most cases, is a
monopoly created by Government
which gives one selected company in
each area the right to develop and op-
erate a cable system. Just as with local
telephone service companies, there are
real public benefits that come from
granting these monopolies. But, having
created these monopolies, Government
has a responsibility to assure that the
monopoly powers are not abused.

In the absence of competition, Gov-
ernment must act through regulations
to assure that the rates charged
consumer subscribers are reasonable
and that a high quality of service is
maintained.

In 1984, the Congress deregulated the
cable television industry, largely to
eliminate some forms of regulation
which were preventing the full develop-
ment of cable systems to serve the
American public.

It is now clear that the 1984 deregula-
tion went too far. It has permitted
rapid growth in cable television serv-
ices, but it has also permitted exces-
sive increases in rate charges to sub-
scribers, and has given the consumer
almost no recourse when service is
poor.

In my view, the legislation before us,
S. 12, is a balanced effort to restore
reasonable regulation needed to pro-
tect cable television subscribers. I am
opposed to excessive and unnecessary
Government regulation, but the regula-
tion that would be provided by this leg-
islation is moderate and needed. It
should impose no hardships on those
cable television systems that operate
responsibly and with due regard for the
rights of their customers, and I would
emphasize that there are many such
companies across the Nation and in my
own State of Rhode Island.

Action is needed to protect American
subscribers from those companies that
are inclined to abuse the monopoly
power they have been granted. For that
reason, I support this legislation.

Mr. SANFORD. Mr. President, today
I rise to speak in support of S. 12, the
Cable Television Consumer Protection
Act, a bill whose purpose is to promote
competition in the video marketplace
and to protect cable customers from
burdensome and onerous cable rate in-
creases. In 1984, when Congress deregu-
lated the cable industry, the intent was
to provide much needed competition in
this area. We failed, and we now are
faced with an unregulated monopoly.
While 8. 12 is not a perfect bill, it 13
one that must be passed. We must not
stand by and allow monopolistic ten-
dencies to continue in this industry.
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We must continue to pursue policies
that promote and enhance competition,
for it has been clearly documented that
costs contain themselves when more
than one multichannel video provider
is available to consumers.

The specific provisions of S. 12 have
been outlined during this debate, and I
do not need to go over them again.
However, I would like to touch on a few
specific points important to North
Carolina. S. 12 does provide protection
for rural consumers in my State, spe-
cifically through sections 640 and 641,
which require video programmers and
satellite carriers to provide access to
programming at nondiscriminatory
prices to all multichannel video pro-
gramming distributors. These include
cable companies, home satellite dish
distributors and others. Without objec-
tion, I will enter into the RECORD at
the end of my remarks a letter I
received from the National Rural
Telecommunications Cooperative and
others.

There are other areas in this debate
that the Congress must continue to
monitor, and I would like to take an
opportunity to address these.

First, the issue we debated yesterday
while considering the Breaux amend-
ment: The assurance that the public in-
terest is served in the issuance of
broadcast licenses by the Federal Com-
munications Commission. I supported
the Breaux amendment yesterday in
order to send a message to the FCC
that the Congress remains committed
to the ideals embodied in the 1934 Com-
munications Act, namely the idea that
localism, programming diversity, and
serving the public interest must be a
necessary aspect of a local broadcast
station. Twenty-one to 22 hours of
infomercials will not do. The Congress
must be aggressive in its oversight
function, and we must ensure that our
broadcast spectrum is being protected.
I am pleased that the FCC has been di-
rected to study this issue.

The other issue that I find particu-
larly troublesome is related to hori-
zontal concentration and vertical inte-
gration in the video marketplace.

I am also pleased that S. 12 directs
the FCC to undertake a study of this
issue and to develop rules that will
deal with abuses it finds without de-
priving the public of the many benefits
derived from today’s cornucopia of
video programming. Thousands of
pages of hearings from the last few
years conclusively demonstrate that
the cable industry has become verti-
cally integrated; cable operators and
cable programs often have common
ownership. In fact, 10 of the 15 most
popular basic cable networks are owned
or controlled by multisystem cable op-
erators. This has led some operators to
discriminate in favor of programming
in which they have an ownership inter-
est. This has directly harmed the abil-
ity of any potential competitors to
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enter the market, provide an alter-
native to consumers, and create pres-
sure to lower prices.

Mr. President, I had entertained the
idea of offering an amendment to the
antitrust laws during this debate. In-
stead, I will closely monitor the ac-
tions and progress of the Federal Com-
munications Commission related to
this important issue of vertical inte-
gration. And I encourage my colleagues
to do likewise.

I am convinced that S. 12 is a good
bill, and that it is a procompetition
and proconsumer bill. It offers a rea-
sonable, balanced approach to the prob-
lem of an unregulated monopoly. I sup-
port 8. 12 and urge my colleagues to do
as well.

Thank you, and I yield the floor.

Mr. McCAIN. Mr. President, the Sen-
ate has been wrestling with the prob-
lems facing consumers as a result of
the controversial practices of the cable
industry since the first cable reregula-
tion bill was introduced in the fall of
1989. We are now in the winter of 1992,
and the issues, and the problems, relat-
ing to this industry remain much the
same.

The cable industry was deregulated
in 1984. I supported that action in the
belief that deregulation would result in
a free marketplace where a variety of
new technologies, such as direct broad-
cast satellite [DBS] and multipoint
multichannel distribution service
[MMDS], would emerge. These tech-
nologies would then compete in the
areas concerning customer service and
competitive rates. Unfortunately, the
monopolistic practices of the industry
stunted the growth of emerging tech-
nologies, and the effects on consumers
have been far-reaching.

In 1984, we in Congress envisioned a
marketplace where every consumer’s
needs and interests would be met. This
idea is of particular importance to
those living in rural areas where over-
the-air broadcast signals are not easily
received. To these consumers, access to
such services is extremely limited.
While entertainment programming is
considered a nonessential service,
other kinds of informational program-
ming are crucial to Americans living in
outlying areas.

S. 12, the Cable Television Consumer
Protection Act of 1991, should not be
construed as a bill which would solely
affect the cable industry. To do so
would be to take an microscopic view
of the video distribution industry as a
whole. Rather, this legislation should
be viewed as an effort to unleash a va-
riety of new service options to the
home by giving consumers greater,
cost-effective choices.

The opportunity for new technologies
to provide video service has been seri-
ously undercut by their inability to ob-
tain programming from cable affiliated
sources. Discrimination in program ac-
cess has proven to be one of the most
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effective means of stopping potential
competitors from entering the market-
place.

It has been argued that no entity
should be forced to distribute its own
product indiscriminately. I would
agree with that premise whole-
heartedly were it not for the fact that,
in the current situation, the practices
of the cable industry have rendered
that industry a virtual monopoly.
These circumstances dictate interven-
tion by the Federal Government on be-
half of consumers to ensure a level
playing field for would-be competitors.

My decision to support this legisla-
tion did not come easily. I recognize
that the cable industry has made an ef-
fort to improve its performance in the
area of public service. The contribu-
tions they have made in programming
have been ground-breaking, and they
have set the standard for quality in
that arena.

Nevertheless, the American public is
dissatisfied and disillusioned with the
increasing rates for cable service that
could potentially place such services
out of the reach of many consumers.
This would not happen if the cable in-
dustry were participating in a free
marketplace. Without the passage of
this legislation, new technologies will
never have a chance to provide the
choices in the marketplace that con-
sumers demand.

1 strongly believe that this legisla-
tion will not cripple the cable industry,
nor cause it to lose its ability in any
way to compete fairly with other
technologies. That is not the intent
of 8, 12, nor is it my intent in
supporting it.

Consumers have registered their sup-
port for this legislation through such
organizations as the Consumer Federa-
tion of America, the National Consum-
ers League, the Consumers Union, and
the National Council of Retired Per-
sons, to name a few, The importance of
this legislation to consumers in Ari-
zona, and the Nation, is great, and can-
not be ignored. I look forward to a time
when consumers will have access to
many technologies, including cable,
where they can choose and enjoy the
quality options this new marketplace
will bring.

Mr. HEFLIN. Mr. President, it seems
to me there are two standards up to
which we should be holding each of
these proposals on reregulating the
cable industry. The fact that there
needs to be some regulation is not in
dispute. The committee bill and the
substitute both contemplate regulation
of nearly 100 percent of homes with
cable. They both recognize that effec-
tive competition does not yet exist for
most cable operators and that such
competition can only be guaranteed by
the presence of another multichannel
video distributor.

How then should we choose between
these two proposals? 1 would argue
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that we should look at each of them
first in terms of the amount of protec-
tion they provide to the consumer, and
second, in terms of their ability to en-
sure competition in the marketplace.

With regard to the consumer inter-
est, one area about which I have re-
ceived numerous complaints from my
own constituents is customer service.
For some years now, I have been re-
ceiving mail and talking to people who
complain about the amount of time it
takes for their service to be installed
and/or repaired and for them to reach
someone at their cable company to dis-
cuss their bill or service. I am there-
fore pleased that both proposals would
codify these service standards and give
cable customers the assurance that
their requests and problems will be
taken seriously and addressed effec-
tively by their cable operator.

The second problem from which I
want to protect my constituents is rate
abuse by cable operators. Throughout
Alabama from 1986 to 1991, rate in-
creases varied from 36 to 130 percent.
While I am sympathetic to the argu-
ments that rates may well have been
kept at artificially low levels prior to
1986, that the rate of inflation inches
those rates up and that new program-
ming has been expensive, some of the
increases which we have seen in var-
ious parts of our country have clearly
been excessive despite these legitimate
costs and increases. Moreover, with
very few cities across the country hav-
ing competing cable systems or multi-
channel video distributors, rates must
be regulated in the absence of effective
competition to prevent abuse. This fact
of life is recognized by both proposals,
each of which requires regulation of
the basic tier of service.

Largely in anticipation of basic tier
rate regulation, cable operators
throughout the country have been busy
retiering, a euphemism for moving
their most popular channels from the
basic tier to higher level, higher priced
tiers. In fact, the GAO has found that
almost 60 percent of cable subscribers
have seen their services retiered, often-
times with subsequent rate increases in
those higher tiers. Here we see a dif-
ference between the two proposals. The
Commerce committee-reported bill, S.
12, would permit regulation of tiers
other than basic. In fact, if fewer than
30 percent of a cable operator's cus-
tomers subscribe to the basic tier only,
S. 12 would permit the rates for the
next tier to which 30 percent of the op-
erator’s customers subscribe to be reg-
ulated as if it were basic. The sub-
stitute, on the other hand, permits no
regulation beyond the basic tier, leav-
ing subscribers wvulnerable. Clearly
then, in terms of the consumer’s inter-
est in rates and service, S. 12 is the bet-
ter bill.

The second standard by which we
must judge these two proposals is that
of promoting competition in the mar-
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ketplace. Proponents of the substitute
argue simply that less regulation pro-
motes competition. While I agree with
this philosophy in general, its blind ap-
plication in this instance would con-
stitute a gross miscalculation of the
true inhibitor to competition in the
case of the cable industry.

Mr. President, we cannot ignore the
impact of vertical integration, cross
ownership, program access, and exclu-
sivity to competing cable systems try-
ing to break into a local market or to
competing technologies trying to
break into the business of delivering
this programming to households across
our Nation.

S. 12's requirement that the FCC de-
velop regulations limiting the number
of channels that can be occupied on a
cable system by programmers affili-
ated with that cable operator, its pro-
hibition on programmers in which
cable operators have significant owner-
ship from unreasonably refusing to
deal with other distributors and its
provision precluding a cable operator
from owning a competing technology
such as MMDS or SMATV in the same
area in which the operator holds a
cable franchise seem eminently reason-
able to me. Moreover, I do not see how
we can expect meaningful competition
to develop without such regulations.

Ultimately, Mr. President, I believe
that S. 12, not the proposed substitute,
better protects the consumer and bet-
ter ensures healthy competition in the
video marketplace. On this basis, I
have made my decision to support S. 12
and hope that we will see this bill
signed into law so that cable compa-
nies, broadcast networks and compet-
ing technologies alike can enjoy some
stability in their regulatory environ-
ment and get about the business of this
exciting and valuable industry.

Mr. DODD. Mr. President, I rise
today to express my strong support for
S. 12, the Cable Television Consumer
Protection Act. Mr. President, this leg-
islation has been long in coming to the
floor and I commend the committee,
and particularly the managers of this
bill, for their preserverance.

Mr. President, S. 12 is comprehensive
legislation which addresses the changes
in the cable industry since we last
dealt with this matter over 7 years ago.
In 1984, cable television was a fledgling
industry with great promise, and we
enacted legislation to assist the indus-
try in developing this potential. The
cable industry has certainly benefited,
and one only need pick up Monday's
Wall Street Journal or last week's
Washington Post to see the extent to
which they have profited from the 1984
act. We are here today in no small
measure to rectify some of the unfore-
seen results of our past work.

Mr. President, as I am sure you
know, the lobbying on this bill has
been intensive; in the past year, I have
heard from many representing powerful
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but competing interests. But there has
been one group that has substantially
be overlooked and has not enjoyed the
representation of the Washington pow-
erful.

And those are the people I represent,
the people in Hartford who paid nearly
80 percent more in November 1991 for
cable service than they did 5 years ago,
in Danbury where they paid 65 percent
more and in Litchfield where they paid
179 percent more; the children and fam-
ilies I have heard from who, already
suffering from the ravages of the reces-
sion, find cable rates putting Nickel-
odeon out of their reach. Mr, President,
families around the Nation are suffer-
ing from declining incomes, unemploy-
ment, and rising costs and the last
thing families need are bigger cable
bills, but that is what they have gotten
for the last 5 years.

Cable has enjoyed a unique position
across the country, in 99 percent of our
communities, cable is basically an un-
regulated monopoly. It has no direct
competitors, consumers have no
choices open to them and localities
have no authority to exercise real over-
sight over the systems operating in
their communities. And it should come
as no surprise that consumers have suf-
fered. Nationwide, cable rates have
risen three times faster than inflation;
in my home State of Connecticut rates
have increased 56 percent. Customer
service has lagged behind other indus-
tries. And with the rising market
power of the cable industry, competi-
tors have been stifled in their growth.

This is not to say that there have not
been benefits from the growth in the
cable industry. Cable television has
revolutionized the way our society
looks at the world. Cable has brought
us CNN, ESPN, Lifetime, HBO, the Dis-
covery Channel and a slew of other new
networks; it has also brought the U.S.
Congress into homes around the coun-
try through the C-SPAN networks. Ad-
ditionally, cable operators have been
generous corporate citizens in commu-
nities around the country providing
educational programming as well as
support to local charities.

But unfortunately, the problems for
consumers and competitors persist. In
this regard, S. 12 is a well-balanced ap-
proach to a comprehensive problem.
This legislation provides consumers
with immediate relief and looks to en-
hance competition in the cable indus-
try so that a viable market develops.

Local authorities, with guidance
from the Federal Communications
Commission, are given authority to
regulate rates for basic cable service
and to set customer service standards.
Basic service is defined not by content
but by demand; franchising authorities
can regulate the lowest level of service
to which 30 percent of consumers sub-
scribe.

Additionally, this measure includes
provisions to help increase competition

1107

in the cable television market. It en-
courages local authorities to award
second cable franchises to competing
cable operators so that families have
real choices. 8. 12 provides equal access
to programming among cable operators
and their competitors. The bill also en-
sures local broadcasters’ place on cable
system. Local broadcasters have a spe-
cial role in our communications sys-
tem: For the privilege of using public
airways they have a special respon-
sibility to meet local community
needs, and S. 12 safeguards these inter-
ests.

The managers of S. 12 have accepted
some important modifications to this
measure during the Senate’s consider-
ation this week. I am especially
pleased by the manager’s amendment
on the retransmission consent provi-
sion. I shared the concerns of many of
my constituents regarding the possible
adverse effects of this provision on
rates. But I am reassured by Senator
INoUYE's amendment which provides
for the Federal Communications Com-
mission to administer the retrans-
mission consent provision in such a
way to assure that consumer rates are
not adversely affected.

Mr. President, this is a good bill; it
will help consumers now and it will
provide us with a working marketplace
in the future. I urge my colleagues to
join me in supporting this measure.

Mr. HATFIELD. Mr. President, I rise
with some degree of unease to discuss
the business now pending before the
Senate: S. 12, the Cable Consumer Pro-
tection Act. Let me first express my
thanks to those who have been in-
volved and who have spoken so elo-
quently on this extremely complex
issue. I have found it very difficult to
reach any level of comfort in resolving
the myriad of consumer, constitu-
tional, and business concerns involved.

I know all would agree that over the
past decade, the cable industry has rev-
olutionized television in this country.
Our viewing choices have increased
dramatically. And, the more than
11,000 cable providers nationwide have
threaded a cable wire to over 90 percent
of American homes, with nearly two-
thirds of us now subscribing monthly.
This has been of particular benefit to
our rural areas that for many years
had no access to an over-the-air signal.

While I understand very well that the
impressive development of this com-
munications infrastructure and the
equally impressive developments in
cable programming and variety have
not come about for free, I am con-
cerned about reports of apparently un-
reasonable rate increases. Many of my
constituents have complained of spiral-
ing monthly cable rates and inferior
service. A recent General Accounting
Office study found that basic cable
rates have increased by over 40 percent
since 1986. There is much argument
about the reason for or meaning of
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these rate increases. Some call them
the unfair practices of an unrestrained
monopoly; others call them the nec-
essary and desirable result of capital
investments in infrastructure, pro-
gramming, and fees.

I resist those who paint this issue as
simply a vote for or against consumers,
for or against competition. We are here
dealing with an area of great complex-
ity, but ironically with only a very
small portion of a vast and rapidly
changing communications industry.
With the possible entry of the phone
companies into this industry or other
information services areas; with the
advent of fiber optic cable, which
promises to further revolutionize the
information available to every home in
the country; with the advent of DBS,
wireless cable, microwave or different
satellite information systems on the
way; with the advent of compressed
video and high definition television;
with the advent of all these things, it
is very difficult to do as the Senate
does today, to deal with one small
piece of a very large, complex, and
changing puzzle.

Television information and enter-
tainment is for the benefit of consum-
ers. Ensuring that a maximum number
of consumers continue to have access
to a maximum amount of program-
ming, with special emphasis on local
programming, should continue to be a
primary goal of Federal communica-
tions policy. Our democracy operates
best with an informed citizenry. Both
local broadcasting stations, cable com-
panies, or other information providers,
in my opinion, play an indispensable
role in keeping Americans abreast of
the important local and national issues
confronting them. All industries,
therefore, must be accommodated in
any legislation passed by Congress.

I support the idea of increased regu-
lation of cable television, as is done by
both S. 12 and the Packwood sub-
stitute. I believe that the lesser regula-
tion of the Packwood substitute is
preferable at this time to the more
stringent regulation found in S. 12. I
fear that if the Federal Government
acts too firmly, consumers will ulti-
mately suffer,

It is my firm belief that the true an-
swer to the problems in this area lies
somewhere in between the two propos-
als we have before us today. I will,
therefore, support the Packwood sub-
stitute. Because of my belief that some
legislation is needed to address the ad-
mitted excesses of the current cable in-
dustry, if the substitute fails, I intend
to support S. 12 on final passage.

Mr. KERRY. Mr. President, following
the defeat of the substitute amendment
moments ago, of which I was a prin-
cipal sponsor along with several of my
colleagues, a vote now occurs on the
underlying provisions of S. 12 as ap-
proved by the Commerce Committee.

It goes without saying, Mr. Presi-
dent, that I am uncomfortable with the
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original bill language as approved by
the Commerce Committee. Were that
not the case, of course, I would not
have participated in developing and of-
fering a substitute. I do not believe, for
the reasons I outlined in debate this
morning and more extensively in my
remarks on the floor last night, that
the provisions of S. 12 realize anywhere
near the correct balance between the
effort to regulatorily assure that cable
consumers are not victimized with un-
reasonable high prices and the neces-
sity for market force incentives to as-
sure that the quality and selection of
cable programming will continue to in-
crease.

I do not come recently or lightly to
this judgment. I set forth my concerns
in additional views when the Com-
merce Committee filed its report on
this legislation in early 1991.

But the opportunity to modify the
provisions of the committee’s bill now
are exhausted, and the Senate is faced
with a yes or no vote.

As I have stated repeatedly, I believe
that the behavior of some portions of
the cable industry brings us unfortu-
nately to a point where the people of
this Nation—telecommunications con-
sumers—have a right to expect that
the Congress will impose regulation to
prevent further victimization. Those of
us who sought to persuade the Senate
to adopt our substitute amendment
and other Senators, must keep our eye
on the ball. And the ball, in this case,
is the well-being of American video
consumers, the viewers all across this
Nation.

Making the judgment on that basis, I
believe just walking away from the sit-
uation that exists today with respect
to cable would be irresponsible, and
would mark a tremendous failure of
our Government to address the people's
concerns. Some regulation is war-
ranted. Some other interventions in
the industry are necessary. And so, al-
beit with some considerable reluctance
and concern, I will vote “‘yes" on final
passage of the committee version of
S. 12,

But I tend to be an optimist until no
hope is left, Mr. President. In a few mo-
ments the Senate will act finally on
this legislation, and either kill it or
send it to the House for consideration
and action there. If, in fact, we pass it
and send it to the House, the final form
of the legislation will not yet be deter-
mined. As any observer of the legisla-
tive process knows, a bill can be dra-
matically altered as it moves through
the second of the two houses of Con-
gress. Further, we of the Senate are
not yet finished with this bill; we will
not have finally spoken today concern-
ing it. Because unless the House passes
what the Senate passes in identical
form, which is inconceivable in the
case of this bill, the bill must return
for further Senate action or to a con-
ference committee to resolve the dif-
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ferences. So, indeed, there will be other
opportunities to try to fashion the bill
more closely to the form that I believe
will operate in the best interests of
America’s video consumers.

I wish to commend the distinguished
and fair chairman of the Telecommuni-
cations Subcommittee, the senior Sen-
ator from Hawaii, the chairman of the
full committee, the senior Senator
from South Carolina, and the ranking
member of the full committee, the sen-
ior Senator from Missouri, each of
whom has demonstrated his wvast
knowledge with regard to the cable in-
dustry and its impact on our nation, in
particular, and the tremendously excit-
ing and burgeoning field of tele-
communications, more broadly. Their
tenacity and strength are surely admi-
rable, and are primarily responsible for
what I fully expect to be final Senate
passage of S. 12 in a few moments.

While I am offering commendations,
I also wish to mention those of my col-
leagues who were involved in the effort
to devise and promote the substitute
amendment, and whom, because of the
stiff restraint on debate time prior to
the vote on the substitute, I was unable
to acknowledge at that time. I com-
mend the senior Senator from Oregon
and the senior Senator from Alaska,
who led the effort on the other side of
the aisle to devise and promote the
substitute presented earlier, and with
whom I enjoyed laboring in this effort,
and the senior Senator from Colorado
with whom I teamed on this side of the
aisle. His knowledge of the cable and
telecommunications industries is im-
pressive, dating back to the days when
he chaired the House Subcommittee on
Telecommunications and Finance, and
it is always a pleasure to be teamed
with a recognized expert. The assist-
ance and contributions of those other
Senators who cosponsored the amend-
ment—and the support of those others
who voted for it—are also very much
appreciated.

Mr. President, I anticipate that con-
siderable hard work remains on this
bill before it will be sent in any form to
the President for his action. I expect to
be involved in that work, and will con-
tinue to seek those objectives—para-
mount among them being the benefit of
American consumers—that we sought
with our substitute amendment. I look
forward to working with Chairman
INOUYE, ranking member DANFORTH,
and Chairman HOLLINGS, with the
other proponents of the substitute, and
with the very capable staff supporting
each of us in these efforts, as this proc-
ess continues to unfold.

C-SPAN STATEMENT

Mr. D'AMATO. Mr. President, I have
been asked by C-SPAN to submit to
the RECORD a statement to clarify
their position on 8. 12 legislation and I
am happy to do so at their request. I
ask unanimous consent that the full
text of the statement be printed in its
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entirety at the conclusion of my re-

marks.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

C-SPAN STATEMENT REGARDING LEGISLATIVE
PROPOSALS AFFECTING C-SPAN AND C-
SPAN II
C-SPAN is opposed to the proposal made

during the debate on S. 12 that it be singled

out among national cable programmers for
carriage by systems on a regulated tier of
cable service.

The proposal is probably a well-intentioned
effort made on C-SPAN's behalf, but it con-
fuses C-SPAN'’s business status with that of
public broadcasters. It is in conflict with C-
SPAN's founding business philosophy; and it
is sit odds with the legislation’'s own stated
goal.

Unlike over-the-air commercial broad-

casters and public television stations (whose

signals cable operators receive pursuant to a

compulsory license), C-SPAN sells its signal

to cable operators. Nearly the entirety of C-

SPAN's revenues come from affiliation fees,

which are supported by freely negotiated

contracts spelling out the relationship be-
tween C-SPAN and each affiliate. The “‘regu-
lated tier" proposal places an inappropriate
burden on C-SPAN as it seeks new affiliates,
and as it maintains relationships with exist-
ing affiliates. The broadcasters affected
would suffer no such burden with their cus-
tomers. C-SPAN should not be so burdened.

C-SPAN is a creature of a de-regulated
telecommunications marketplace. In 1979 it
successfully applied free market, private sec-
tor values to public affairs television. In-
deed, the network would not exist today
were it not for the private cable operators
who believed in those principles and who now
deliver C-SPAN to over 56 million house-
holds. Given those roots, and despite the pro-
posal’s good intentions toward C-SPAN, we
do not support it, It is unnecessary govern-
ment involvement in our business.

Finally, this proposal appears to be di-
rectly at odds with S. 12's statement of pol-
icy which says at Section 3:

“It is the policy of the Congress in this Act
to . . . promote the availability to the public
of a diversity of views and information . . .
[and to] rely on the marketplace, to the mazxi-
mum ertent feasible, to achieve that availability
. . ."" [emphasis supplied].

C-SPAN's success has proved that the mar-
ketplace is already working to achieve the
legislation’s goals. Why change it?

Mr. SPECTER. Mr. President, for
reasons expressed in my statement in
support of the Packwood substitute, I
believe the preferable course would
have been to have taken the first step
in the regulatory process without the
broader provisions of S. 12.

With the defeat of the Packwood sub-
stitute, it is my judgment that S. 12 is
preferable to no bill at all, so I am vot-
ing in favor of final passage.

Given President Bush's announced
position on this subject, it is my hope
that compromise legislation can be
worked out in conference which will
provide limited regulation without the
broader sweep of regulation provided in
S. 12.

The Chair recognizes the Senator
from Hawaii [Mr. INOUYE].

Mr. INOUYE. Mr. President, I ask for
the yeas and nays on passage.
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The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Without objection, the bill is deemed
read the third time.

The question is, Shall the bill pass?

On this question the yeas and nays
were ordered, and the clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. MACK (when his name was
called). Present.

Mr. FORD. I announce that the Sen-
ator from Oklahoma [Mr. BOREN], the
Senator from New Jersey [Mr. BRAD-
LEY], the Senator from California [Mr.
CRANSTON], the Senator from Iowa [Mr.
HARKIN], the Senator from Nebraska
[Mr. KERREY], and the Senator from
Pennsylvania [Mr. WOFFORD] are nec-
essarily absent.

1 also announce that the Senator
from Michigan [Mr. RIEGLE] is absent
because of family illness.

1 further announce that, if present
and voting, the Senator from Okla-
homa [Mr. BOREN] and the Senator
from Michigan [Mr. RIEGLE] would
have voted “‘aye.”

Mr. SIMPSON. I announce that the
Senator from Missouri [Mr. BOND] is
necessary absent.

I further announce that, if present
and voting, the Senator from Missouri
[Mr. BoND] would vote “‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 73,
nays 18, as follows:

[Rolleall Vote No. 14 Leg.]

YEAS—T3
Adams Fowler Metzenbaum
Akaka Glenn Mikulski
Baucus Gore Mitchell
Bentsen Gorton Moynihan
Biden Graham Murkowskl
Bingaman Grassley Nickles
Breaux Hatch Nunn
Bryan Hatfield Pell
Bumpers Heflin Pressler
Burdick Hollings Pryor
Byrd Inouye Robb
Chafee Jeffords Rockefeller
Coats Johnston Roth
Cochran Kassebaum Sanford
Cohen Kasten Sarbanes
Conrad Kennedy Sasser
D'Amato Kerry Seymour
Danforth Kohl Simon
Daschle Lautenberg P
Dixon Leahy Specter
Dodd Levin Thurmond
Domenicl Lieberman Warner
Durenberger Lott Wellstone
Exon McCain
Ford McConnell
NAYS—18

Brown Gramm Shelby
Burns Helms Smith
Craig Lugar Stevens
DeConeini Packwood Symms
Dole Reid Wallop
Garn Rudman Wirth

ANSWERED “PRESENT"—1

Mack
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NOT VOTING—8
Bond Cranston Riegle
Boren Harkin Wofford
Bradley Kerrey

So the bill (8. 12), as amended, was
passed, as follows:
S.12
Be it enacted by the Senate and House of Rep-
resenfatives of the United States of America in
Congress assembled,
SHORT TITLE

SECTION 1. This Act may be cited as the
“Cable Television Consumer Protection Act
of 19927,

FINDINGS

SEC. 2. The Congress finds and declares the
following:

(1) Pursuant to the Cable Communications
Policy Act of 1984, rates for cable television
services have been deregulated in approxi-
mately 97 percent of all franchises since De-
cember 29, 1986. Since rate deregulation,
monthly rates for the lowest priced basic
cable service have increased by 40 percent or
more for 28 percent of cable television sub-
scribers. Although the average number of
basic channels has increased from about 24
to 30, average monthly rates have increased
by 29 percent during the same period. The
average monthly cable rate has increased al-
most three times as much as the Consumer
Price Index since rate deregulation.

(2) For a variety of reasons, including local
franchising requirements and the extraor-
dinary expense of constructing more than
one cable television system to serve a par-
ticular geographic area, most cable tele-
vision subscribers have no opportunity to se-
lect between competing cable systems. With-
out a sufficient number of local television
breoadcast signals and without the presence
of another multichannel video programming
distributor, a cable system faces no local
competition. The result is undue market
power for the cable operator as compared to
that of consumers and video programmers.

(3) There is a substantial governmental
and First Amendment interest in promoting
a diversity of views provided through mul-
tiple technology media.

(4) There has been a substantial increase in
the penetration of cable television systems
over the past decade, with cable television
services now available to 71.3 million of the
92.1 million households with televisions.
Nearly 54 million households, over 58 percent
of the households with televisions, subscribe
to cable television, and this percentage is al-
most certain to increase. As a result of this
growth, the cable television industry has be-
come a dominant nationwide video medium.

(5) The cable industry has become highly
concentrated. The potential effects of such
concentration are barriers to entry for new
programmers and a reduction in the number
of media voices available to consumers.

(6) Cable television rates for video pro-
gramming provided on other than the basic
service tier should not be governmentally
regulated except in extraordinary cir-
cumstances, which may include the need to
control undue market power.

(7) The cable television industry has be-
come vertically integrated; cable operators
and cable programmers often have common
ownership. As a result, cable operators have
the incentive and ability to favor their affili-
ated programmers. This could make it more
difficult for non-cable-affiliated program-
mers to secure carriage on cable systems.
Vertically integrated program suppliers also
have the incentive and ability to favor their
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affiliated cable operators over non-affiliated
cable operators and programming distribu-
tors using other technologies.

(8) There is a substantial governmental
and First Amendment interest in ensuring
that cable subscribers have access to local
noncommercial educational stations which
Congress has authorized, as expressed in sec-
tion 39%(a)(5) of the Communications Act of
1934 (47 U.S.C. 396(a)(5)). The distribution of
unigque noncommercial, educational pro-
gramming services, including those trans-
mitted by noncommercial educational tele-
vision stations serving local communities or
markets, advances that interest in providing
for the further education of our citizens and
encouraging “public telecommunications
services which will be responsive to the in-
terests of people both in particular localities
and throughout the United States, which
will constitute an expression of diversity and
excellence, and which will constitute a
source of alternative telecommunications
services for all the citizens of the Nation".

(9) The Federal Government has a substan-
tial interest in making all nonduplicative
local public television services available on
cable systems because—

(A) public television provides educational
and informational programming to the Na-
tion's citizens, thereby advancing the Gov-
ernment's compelling interest in educating
its citizens;

(B) public television is a local community
institution, supported through local tax dol-
lars and voluntary citizen contributions in
excess of $10,800,000,000 since 1972, that pro-
vides public service programming that is re-
sponsive to the needs and interests of the
local community;

(C) the Federal Government, iu recognition
of public television’s integral role in serving
the educational and informational needs of
local communities, has invested more than
$3,000,000,000 in public broadcasting since
1969; and

(D) absent carriage requirements there is a
substantial likelihood that citizens, who
have supported local public television serv-
ices, will be deprived of those services.

(10) A primary objective and benefit of our
Nation’s system of regulation of television
and radio broadcasting is the local origina-
tion of programming. There is a substantial
governmental interest in ensuring its con-
tinuation.

(11) Broadcast television stations continue
to be an important source of local news and
public affairs programming and other local
broadcast services critical to an informed
electorate.

(12) Broadcast television programming is
supported by revenues generated from adver-
tising broadcast over stations. Such pro-
gramming is otherwise free to those who own
television sets and do not require cable
transmission to receive broadcast signals.
There is a substantial governmental interest
in promoting the continued availability of
such free television programming, especially
for viewers who are unable to afford other
means of receiving programming.

(13) As a result of the growth of cable tele-
vision, there has been a marked shift in mar-
ket share from broadcast television to cable
television services.

(14) Cable television systems and broadcast
television stations increasingly compete for
television advertising revenues. As the pro-
portion of households subscribing to cable
television increases, proportionately more
advertising revenues will be reallocated from
broadcast to cable television systems.

(15) A cable television system which car-
ries the signal of a local television broad-
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caster is assisting the broadcaster to in-
crease its viewership, and thereby attract
additional advertising revenues that other-
wise might be earned by the cable system op-
erator. As a result, there is an economic in-
centive for cable systems to terminate the
retransmission of the broadcast signal,
refuse to carry new signals, or reposition a
broadcast signal to a disadvantageous chan-
nel position. There is a substantial likeli-
hood that absent the reimposition of such a
requirement, additional local broadcast sig-
nals will be deleted, repositioned, or not car-
ried.

(16) As a result of the economic incentive
that cable systems have to delete, reposi-
tion, or not carry local broadcast signals,
coupled with the absence of a requirement
that such systems carry local broadcast sig-
nals, the economic viability of free local
broadcast television and its ability to origi-
nate quality local programming will be seri-
ously jeopardized.

(17) Consumers who subscribe to cable tele-
vision often do so to obtain local broadcast
signals which they otherwise would be not be
able to receive, or to obtain improved sig-
nals. Most subscribers to cable television
systems do not or cannot maintain antennas
to receive broadcast television services, do
not have input selector switches to convert
from a cable to antenna reception system, or
cannot otherwise receive broadcast tele-
vision services. The regulatory system cre-
ated by the Cable Communications Policy
Act of 1984 was premised upon the continued
existence of mandatory carriage obligations
for cable systems, ensuring that local sta-
tions would be protected from anticompeti-
tive conduct by cable systems.

(18) Cable television systems often are the
single most efficient distribution system for
television programming. A government man-
date for a substantial societal investment in
alternative distribution systems for cable
subscribers, such as the “"A/B" input selector
antenna system, is not an enduring or fea-
sible method of distribution and is not in the
public interest.

(19) At the same time, broadcast program-
ming that is carried remains the most popu-
lar programming on cable systems, and a
substantial portion of the benefits for which
consumers pay cable systems is derived from
carriage of the signals of network affiliates,
independent television stations, and public
television stations. Also, cable programming
placed on channels adjacent to popular off-
the-air signals obtains a larger audience
than on other channel positions. Cable sys-
tems, therefore, obtain great benefits from
local broadcast signals which, until now,
they have been able to obtain without the
consent of the broadcaster or any copyright
liability. This has resulted in an effective
subsidy of the development of cable systems
by local broadcasters. While at one time,
when cable systems did not attempt to com-
pete with local broadcasters for program-
ming, audience, and advertising, this subsidy
may have been appropriate, it is so no longer
and results in a competitive imbalance be-
tween the two industries.

(20) The Cable Communications Policy Act
of 1984, in its amendments to the Commu-
nications Act of 1934, limited the regulatory
authority of franchising authorities over
cable operators. Franchising authorities are
finding it difficult under the current regu-
latory scheme to deny renewals to cable sys-
tems that are not adequately serving cable
subscribers.

(21) Given the lack of clear guidelines in
applying the First Amendment to cable fran-
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chise decisions, cities are unreasonably ex-
posed to liability for monetary damages
under the Civil Rights Acts.

(22) Cable systems should be encouraged to
carry low power television stations licensed
to the communities served by those systems
where the low power station creates and
broadcasts, as a substantial part of its pro-
gramming day, local programming.

STATEMENT OF POLICY

SEC. 3. It is the policy of the Congress in
this Act to—

(1) promote the availability to the public
of a diversity of views and information
through cable television and other video dis-
tribution media;

(2) rely on the marketplace, to the maxi-
mum extent feasible, to achieve that avail-
ability;

(3) ensure that cable operators continue to
expand, where economically justified, their
capacity and the programs offered over their
cable systems;

(4) where cable television systems are not
subject to effective competition, ensure that
consumer interests are protected in receipt
of cable service; and

(5) ensure that cable television operators
do not have undue market power vis-a-vis
video programmers and consumers.

DEFINITIONS

SEC. 4. (a) Section 602 of the Communica-
tions Act of 1934 (47 U.S.C. 522) is amended by
redesignating paragraph (1) as paragraph (2),
by redesignating paragraphs (2) and (3) as
paragraphs (4) and (5), respectively, by redes-
ignating paragraphs (4) through (10) as para-
graphs (7) through (13), respectively, by re-
designating paragraphs (11) and (12) as para-
graphs (16) and (17), respectively, by redesig-
nating paragraph (13) as paragraph (19), by
redesignating paragraphs (14) and (15) as
paragraphs (23) and (24), respectively, and by
redesignating paragraph (16) as paragraph
(28).

(b) Section 602 of the Communications Act
of 1934 (47 U.S.C. 522), as amended by this sec-
tion, is further amended by inserting imme-
diately before paragraph (2), as so redesig-
nated, the following new paragraph:

‘(1) the term ‘activated channels’ means
those channels engineered at the headend of
a cable system for the provision of services
generally available to residential subscribers
of the cable system, regardless of whether
such services actually are provided, includ-
ing any channel designated for public, edu-
cational, or governmental use;".

(c) Section 602 of the Communications Act
of 1934 (47 U.S.C. 522), as amended by this sec-
tion, is further amended by inserting imme-
diately after paragraph (2), as so redesig-
nated, the following new paragraph:

*(3) the term ‘available to a household’ or
‘available to a home’ when used in reference
to a multichannel video programming dis-
tributor means a particular household which
is a subscriber or customer of the distributor
or a particular household which is actively
and currently sought as a subscriber or cus-
tomer by a multichannel video programming
distributor;".

(d) Section 602 of the Communications Act
of 1934 (47 U.S.C. 522), as amended by this sec-
tion, is further amended by inserting imme-
diately after paragraph (5), as so redesig-
nated, the following new paragraph:

**(6) the term ‘cable community’ means the
households in the geographic area in which a
cable system provides cable service;'".

(e) Section 602 of the Communications Act
of 1934 (47 U.S.C. 522), as amended by this sec-
tion, is further amended by inserting imme-
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diately after paragraph (13), as so redesig-
nated, the following new paragraphs:

‘*(14) the term ‘headend’ means the loca-
tion of any equipment of a cable system used
to process the signals of television broadcast
stations for redistribution to subscribers;

‘(15) the term ‘multichannel video pro-
gramming distributor’ means a person such
as, but not limited to, a cable operator, a
multichannel multipoint distribution serv-
ice, a direct broadcast satellite service, or a
television receive-only satellite program dis-
tributor, who makes available for purchase,
by subscribers or customers, multiple chan-
nels of video programming;".

(f) Section 602 of the Communications Act
of 1934 (47 U.8.C. 522), as amended by this sec-
tion, is further amended by inserting imme-
diately after paragraph (17), as so redesig-
nated, the following new paragraph:

**(18) the term ‘principal headend’ means—

“(A) the headend, in the case of a cable
system with a single headend, or

‘“(B) in the case of a cable system with
more than one headend, the headend des-
ignated by the cable operator to the Com-
mission as the principal headend, except that
such designation shall not undermine or
evade the requirements of section 614;".

(g) Section 602 of the Communications Act
of 1934 (47 U.S.C. 522), as amended by this sec-
tion, is further amended by inserting imme-
diately after paragraph (19), as so redesig-
nated, the following new paragraphs:

'(20)(A) the term ‘local commercial tele-
vision station' means any full power tele-
vision broadcast station, determined by the
Commission to be a commercial station, li-
censed and operating on a channel regularly
assigned to its community by the Commis-
sion that, with respect to a particular cable
system, is within the same television market
as the cable system (for purposes of this sub-
paragraph, a television broadcasting sta-
tion’s television market shall be defined as
specified in section 73.3555(d) of title 47, Code
of Federal Regulations, as in effect on May 1,
1991, except that, following a written re-
quest, the Commission may, with respect to
a particular television broadcast station, in-
clude or exclude communities from such sta-
tion’'s television market to better effectuate
the purposes of this Act);

*(B) where such a television broadcast sta-
tion would, with respect to a particular cable
system, be considered a distant signal under
section 111 of title 17, United States Code, it
shall be deemed to be a local commercial tel-
evision station upon agreement to reimburse
the cable operator for the incremental copy-
right costs assessed against such operator as
a result of being carried on the cable system;

*(C) the term ‘local commercial television
station’ shall not include television trans-
lator stations and other passive repeaters
which operate pursuant to part 74 of title 47,
Code of Federal Regulations, or any succes-
sor regulations thereto;

“(21) the term ‘qualified noncommercial
educational television station’ means any
television broadcast station which—

“(A)(i) under the rules and regulations of
the Commission in effect on March 29, 1990,
is licensed by the Commission as a non-
commercial educational television broadcast
station and which is owned and operated by
a public agency, nonprofit foundation, cor-
poration, or association; or

‘(ii) is owned or operated by a municipal-
ity and transmits only noncommercial pro-
grams for educational purposes; or

“(B) has as its licensee an entity which is
eligible to receive a community service
grant, or any successor grant thereto, from

CONGRESSIONAL RECORD—SENATE

the Corporation for Public Broadcasting, or
any successor organization thereto, on the
basis of the formula set forth in section
396(k)(6)(B) (47 U.8.C. 396(k)(6)B));

such term includes (I) the translator of any
noncommercial educational television sta-
tion with five watts or higher power serving
the cable community, (IT) a full service sta-
tion or translator if such station or trans-
lator is licensed to a channel reserved for
noncommercial educational use pursuant to
section 73.606 of title 47, Code of Federal Reg-
ulations, or any successor regulations there-
to, and (III) such stations and translators op-
erating on channels not so reserved as the
Commission determines are qualified as non-
commercial educational stations;

*(22) the term ‘qualified low power station’
means any television broadcast station con-
forming to the rules established for Low
Power Television Stations contained in part
T4 of title 47, Code of Federal Regulations,
only if—

(A) such station broadcasts during at least
the minimum number of hours of operation
required by the Commission for television
broadcast stations under part 73 of title 47,
Code of Federal Regulations, and a signifi-
cant part of their programming, in an
amount. to be determined by the Commis-
sion, is locally originated and produced;

*{B) such station meets all obligations and
requirements applicable to television broad-
cast stations under part 73 of title 47, Code of
Federal Regulations, with respect to the
broadcast of nonentertainment program-
ming; programming and rates involving po-
litical candidates, election issues, controver-
sial issues of public importance, editorials,
and personal attacks; programming for chil-
dren; and equal employment opportunity;

‘(C) such station complies with inter-
ference regulations consistent with their sec-
ondary status pursuant to part T4 of title 47,
Code of Federal Regulations; and

‘(D) such station is located no more than
35 miles from the cable system's headend, or
no more than 20 miles if the low power sta-
tion is located within one of the 50 largest
Standard Metropolitan Statistical Areas,
and delivers to the input terminals of the
signal processing equipment at the cable sys-
tem headend a signal level of —45 dBm for
UHF stations and —49 dBm for VHF stations;
nothing in this paragraph shall be construed
to grant any low power station primary sta-
tus for spectrum occupancy;”

(h) Section 602 of the Communications Act
of 1934 (47 U.S.C. 522), as amended by this sec-
tion, is further amended—

(1) by striking “‘and™ at the end of para-
graph (24), as so redesignated; and

(2) by inserting immediately after such
paragraph (24) the following new paragraphs:

**(25) the term ‘usable activated channels’
means activated channels of a cable system,
except those channels whose use for the dis-
tribution of broadcast signals would conflict
with technizal and safety regulations as de-
termined by the Commission;

*/(26) the term ‘video programmer’ means a
person engaged in the production, creation,
or wholesale distribution of a video program-
ming service for sale;

“(27) the term ‘Line 21 closed caption’
means a data signal which, when decoded,
provides a visual depiction of information si-
multaneously being presented on the aural
channel of a television signal; and™.

REGULATION OF CABLE RATES

SEC. 5. Section 623 of the Communications
Act of 1934 (47 U.5.C. 543) is amended to read
as follows:
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“*“REGULATION OF RATES

‘“SEC. 623. (a) Any Federal agency, State,
or franchising authority may not regulate
the rates for the provision of cable service,
or for the installation or rental of equipment
used for the receipt of cable service, except
to the extent provided under this section and
section 612, Any franchising authority may
regulate the rates for the provision of cable
service, or any other communications serv-
ice provided over a cable system to cable
subscribers, by only to the extent provided
under this section.

*(b}1) If the Commission finds that a cable
system is not subject to effective competi-
tion, the Commission shall ensure that the
rates for the provision of basic cable service,
including for the installation or rental of
equipment used for the receipt of basic cable
service, or charges for changes in service
tiers, are reasonable; except that if fewer
than 30 percent of all customers to that
cable system subscribe only to basic cable
service, the Commission also shall ensure
that rates are reasonable for the lowest-
priced tier of service subscribed to by at
least 30 percent of the cable system's cus-
tomers.

‘Y{2)(A) Upon written request by a franchis-
ing authority, the Commission shall review
the State and local laws and regulations gov-
erning the regulation of rates of cable sys-
tems under the jurisdiction of such franchis-
ing authority. The Commission shall author-
ize such franchising authority to carry out
such regulation pursuant to paragraph (1) in
lieu of the Commission if the Commission
finds that—

(i) such State and local laws and regula-
tions conform to the procedures, standards,
requirements, and guidelines prescribed
under paragraph (4) and any interpretative
rulings, decisions, and orders of the Commis-
sion that relate to rate regulation under this
subsection; and

**(i1) such franchising authority will pro-
vide the level of protection to consumers re-
quired by the Commission and that carries
out the national policy established in this
title.

‘““(B) Upon petition by a cable operator or
other interested party, the Commission shall
review such regulation of cable system rates
by a franchising authority authorized under
this paragraph. If the Commission finds that
the franchising authority has acted incon-
sistently with the requirements in subpara-
graph (A), the Commission shall grant appro-
priate relief. If the Commission, after the
franchising authority has had a reasonable
opportunity to comment, determines that
the State and local laws and regulations are
not in conformance with subparagraph (A)(i)
or (ii), the Commission shall revoke such au-
thorization.

“(3) A cable operator may add to or delete
from a basic cable service tier any video pro-
gramming other than retransmitted local
television broadcast signals. Any obligation
imposed by operation of law inconsistent
with this subsection is preempted and may
not be enforced.

*‘(4) Within 120 days after the date of en-
actment of the Cable Television Consumer
Protection Act of 1992, the Commission shall
prescribe by rule procedures, standards, re-
quirements, and guidelines for the establish-
ment of reasonable rates charged for basic
cable service by a cable operator not subject
to effective competition.

‘(b) A cable operator may file with the
Commission, or with a franchising authority
authorized by the Commission under para-
graph (2) to regulate rates, a request for a
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rate increase in the price of a basic cable
service tier, Any such request upon which
final action is not taken within 180 days
after such request shall be deemed granted.

““(¢)(1) When a franchising authority or a
subscriber of any cable system found by the
Commission not to be subject to effective
competition files, within a reasonable time
after a rate increase for cable programming
service of that system, including an increase
which results from a change in that system's
service tiers or from a change in the per
channel rate paid by subscribers for a par-
ticular video programming service, a com-
plaint which establishes a prima facie case
that rates for such cable programming serv-
ice are unreasonable based on the criteria es-
tablished by the Commission, the Commis-
sion shall determine whether such rates for
cable programming service are unreasonable.
In making its determination, the Commis-
sion shall inquire of the cable operator of
such system as to the reasons for such rates.
If the Commission finds that such rates can-
not be justified under reasonable business
practices, the Commission shall establish
reasonable rates.

*(2) Within 180 days after the date of en-
actment of the Cable Television Consumer
Protection Act of 1992, the Commission shall
prescribe by rule—

“(A) the criteria for determining whether
rates for cable programming service are un-
reasonable, and

*(B) criteria for determining that (i) a
complaint described under paragraph (1) is
filed within a reasonable period after a rate
increase and (ii) the complaint establishes a
prima facie case that rates for cable pro-
gramming service are unreasonable.

*(3) In establishing the criteria for deter-
mining whether rates for cable programming
service are unreasonable pursuant to para-
graph (2)(A), the Commission shall consider,
among other factors—

“(A) the extent to which service offerings
are offered on an unbundled basis;

“(B) rates for similarly situated cable sys-
tems offering comparable services, taking
into account, among other factors,
similarities in facilities, regulatory and gov-
ernmental costs, and number of subscribers;

“(C) the history of rates for such service
offerings of the system;

“(D) the rates for all cable programming
service offerings taken as a whole; and

“(E) the rates for such service offerings
charged by cable systems subject to effective
competition, as defined in subsection (d).

*“(d) Under this section, a cable system
shall be presumed to be subject to effective
competition if—

*(1) fewer than 30 percent of the house-
holds in the cable community subscribe to
the cable service of such cable system; or

*(2) the cable community is served by a
sufficient number of local television broad-
cast signals and by more than one multi-
channel video programming distributor.

For purposes of paragraph (2), a cable com-
munity shall be considered as served by more
than one multichannel video programming
distributor if (A) comparable video program-
ming is available at comparable rates to at
least a majority of the households in the
cable community from a competing cable op-
erator, multichannel multipoint distribution
service, direct broadcast satellite program
distributor, television receive-only satellite
program distributor, or other competing
multichannel video programming distribu-
tor, and (B) the number of households sub-
scribing to programming services offered by
sach competing multichannel video pro-
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gramming distributor, or by a combination
of such distributors, is in the aggregate at
least 15 percent of the households in the
cable community. No competing multi-
channel video programming distributor serv-
ing households in a cable community which,
directly or indirectly, is owned or controlled
by, or affiliated through substantial common
ownership with, the cable system in that
cable community, shall be included in any
determination regarding effective competi-
tion under this subsection.

‘(e) A cable operator shall have a rate
structure, for the provision of cable service,
that is uniform throughout the geographic
area in which cable service is provided over
its cable system.

*(f) Nothing in this title shall be construed
as forbidding any Federal agency, State, or
franchising authority from—

“(1) prohibiting discrimination among cus-
tomers of cable service; or

“(2) requiring and regulating the installa-
tion or rental of equipment which facilitates
the reception of cable service by hearing-im-
paired individuals.

*(g) For purposes of this section, the term
‘cable programming service’ means all video
programming services, including installation
or rental of equipment not used for the re-
ceipt of basic cable service, regardless of
service tier, offered over a cable system ex-
cept basic cable service and those services
offered on a per channel or per program
basis.

“(h) Within 120 days of enactment of this
subsection, the Commission shall, by regula-
tion, establish standards, guidelines, and
procedures to prevent evasions of the rates,
services, and other requirements of this sec-
tion.™.

NONDISCRIMINATION WITH RESPECT TO VIDEO

PROGRAMMING

SEC. 6. Part IV of title VI of the Commu-
nications Act of 1934 (47 U.S.C. 551 et seq.) is
amended by adding at the end the following
new sections:

“*NONDISCRIMINATION WITH RESPECT TO VIDEO
PROGRAMMING

“*SEC. 640. (a) A video programmer in which
a cable operator has an attributable interest
and who licenses video programming for na-
tional or regional distribution—

‘(1) shall not unreasonably refuse to deal
with any multichannel video programming
distributor; and

“(2) shall not discriminate in the price,
terms, and conditions in the sale of the video
programmer’s programming among cable
systems, cable operators, or other multi-
channel video programming distributors if
such action would have the effect of imped-
ing retall competition.

“(b) A video programmer in which a cable
operator has an attributable interest and
who licenses video programming for national
or regional distribution shall make program-
ming available on similar price, terms, and
conditions to all cable systems, cable opera-
tors, or their agents or buying groups: except
that such video programmer may—

(1) impose reasonable requirements for
creditworthiness, offering of service, and fi-
nancial stability;

(2) establish different price, terms, and
conditions to take into account differences
in cost in the creation, sale, delivery, or
transmission of video programming;

*(3) establish price, terms, and conditions
which take into account economies of scale
or other cost savings reasonably attributable
to the number of subscribers served by the
distributor; and

January 31, 1992

“(4) permit price differentials which are
made in good faith to meet the equally low
price of a competitor.

“(¢) The Commission shall prescribe rules
and regulations to implement this section.
The Commission’s rules shall—

**(1) provide for an expedited review of any
complaints made pursuant to this section;
and

“{2) provide for penalties to be assessed
against any person filing a frivolous com-
plaint pursuant to this section.

“(d) Any person who encrypts any satellite
cable programming for private viewing shall
make such programming available for pri-
vate viewing by C-band receive-only home
satellite antenna users, without any obliga-
tion on the direct broadcast satellite dis-
tributor or the programmer to pay the costs
necessary for C-band distribution.

**(e) This section shall not apply to the sig-
nal of an affiliate of a national television
broadcast network or other television broad-
cast signal that is retransmitted by satellite
and shall not apply to any internal satellite
communication of any broadcaster, broad-
cast network, or cable network.

“(f) For purposes of this section, any video
programmer who licenses wvideo program-
ming for distribution to more than one cable
community shall be considered a regional
distributor of wideo programming. Nothing
contained in this section shall require any
person who licenses video programming for
national or regional distribution to make
such programming available in any geo-
graphic area beyond which such program-
ming has been authorized or licensed for dis-
tribution.

"NONDISCRIMINATION WITH RESPECT TO
SATELLITE CARRIERS

‘‘SEC. 641. A fixed service satellite carrier
that provides service pursuant to section 119
of title 17, United States Code—

‘(1) shall not unreasonably refuse to deal
with any distributor of video programming
in the provision of such service to home sat-
ellite earth stations qualified to receive such
service under section 119 of title 17, United
States Code; and

“(2) shall not discriminate in the price,
terms, and conditions of the sale of such
service among distributors to home satellite
earth stations gualified to receive such sig-
nals under section 119 of title 17, United
States Code, or between such distributors
and other multichannel video programming
distributors.

*'AGREEMENTS BETWEEN CABLE OPERATORS AND
VIDEO PROGRAMMERS

“'SEC. 642, Within one year after the date of
enactment of this section, the Commission
shall establish regulations governing pro-
gram carriage agreements and related prac-
tices between cable operators and video pro-
grammers. Such regulations shall—

‘(1) include provisions designed to prevent
a cable operator or other multichannel video
programming distributor from requiring a fi-
nancial interest in a program service as a
condition for carriage on one or more of such
operator's systems;

*(2) include provisions designed to prohibit
a cable operator or other multichannel video
programming distributor from coercing a
video programmer to provide exclusive
rights against other multichannel video pro-
gramming distributors as a condition of car-
riage on a system;

*(3) contain provisions designed to prevent
a multichannel video programming distribu-
tor from engaging in conduct the effect of
which is to unreasonably restrain the ability
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of an unaffiliated video programmer to com-
pete fairly by discriminating in video pro-
gramming distribution on the basis of affili-
ation or nonaffiliation in the selection,
terms, or conditions for carriage of video
Programmers;

**(4) provide for expedited review of any
complaints made by a video programmer
pursuant to this section;

“(5) provide for appropriate penalties and
remedies for violations of this subsection, in-
cluding carriage; and

*(6) provide penalties to be assessed
against any person filing a frivolous com-
plaint pursuant to this section.”.

LEASED COMMERCIAL ACCESS

SEC. 7. (a) Section 612(a) of the Commu-
nications Act of 1934 (47 U.S.C. 532(a)) is
amended by inserting ‘‘to promote competi-
tion in the delivery of diverse sources of
video programming and” immediately after
“‘purpose of this section is’",

(b) Section 612(c) of the Communications
Act of 1934 (47 U.B.C. 532(c)) is amended—

(1) in paragraph (1) by inserting ‘‘and with
rules prescribed by the Commission under
paragraph (4)" immediately after ‘‘purpose
of this section™; and

(2) by adding at the end the following new

paragraph:

*(4)(A) The Commission shall have the au-
thority to—

(i) determine the maximum reasonable
rates that a cable operator may establish
pursuant to paragraph (1) for commercial use
of designated channel capacity, including
the rate charged for the billing of rates to
subscribers and for the collection of revenue
from subscribers by the cable operator for
such use; and

**(i1) establish reasonable terms and condi-
tions for such use, including those for billing
and collection.

“{B) Within 180 days after the date of en-
actment of this paragraph, the Commission
shall establish rules for determining the
maximum reasonable rate under subpara-
graph (A)(i) and for establishing terms and
conditions under subparagraph (A)(ii)."".

(c) Paragraph (56) of section 612(b) of the
Communications Act of 1934 (47 U.S.C. 532(b))
is amended to read as follows:

‘(6) For the purposes of this section, the
term ‘commercial use’ means the provision
of video programming, whether or not for
profit.".

(d) Section 612 of the Communications Act
of 1934 (47 U.S.C. 532) is amended by adding at
the end the following new subsection:

“(iX1) Notwithstanding the provisions of
subsections (b) and (¢), a cable operator re-
quired by this section to designate channel
capacity for commercial use may use any
such channel capacity for the provision of
programming from a qualified minority pro-
gramming source (if such source is not affili-
ated with the cable operator), if such pro-
gramming is not already carried on the cable
system. The channel capacity used to pro-
vide programming from a qualified minority
programming source pursuant to this sub-
section may not exceed 33 percent of the
channel capacity designated pursuant to this
section. No programming provided over a
cable system on July 1, 1990, may qualify as
minority programming on that cable system
under this subsection.

**(2) For purposes of this subsection—

**(A) the term ‘qualified minority program-
ming source' means a programming source
which devotes significantly all of its pro-
gramming to coverage of minority wview-
points, or to programming directed at mem-
bers of minority groups, and which is over 50
percent minority-owned; and

CONGRESSIONAL RECORD—SENATE

*(B) the term ‘minority’ includes Blacks,
Hispanics, American Indians, Alaska Na-
tives, Asians, and Pacific Islanders.”.

LIMITATIONS ON CONTROL AND UTILIZATION

SEC. 8. Subsection (f) of section 613 of the
Communications Act of 1934 (47 U.S.C. 533) is
amended to read as follows:

*(f)(1) In order to enhance effective com-
petition, the Commission shall, within one
year after the date of enactment of the Cable
Television Consumer Protection Act of 1992,
conduct a rulemaking proceeding to pre-
scribe rules and regulations establishing—

*(A) reasonable limits on the number of
cable subscribers a person is authorized to
reach through cable systems owned by such
person, or in which such person has an at-
tributable interest; and

‘(B) reasonable limits on the number of
channels on a cable system that can be occu-
pied by a video programmer in which a cable
operator has an attributable interest.

‘(2) In prescribing rules and regulations
under paragraph (1), the Commission shall,
among other public interest objectives—

‘“(A) ensure that no cable operator or
group of cable operators can unfairly im-
pede, either because of the size of any indi-
vidual operator or because of joint actions
by a group of operators of sufficient size, the
flow of video programming from the video
programmer to the consumer;

“*(B) ensure that cable operators affiliated
with video programmers do not favor such
programmers in determining carriage on
their cable systems or do not unreasonably
restrict the flow of such programming to
other video distributors;

*(C) take particular account of the market
structure, ownership patterns, and other re-
lationships of the cable television industry,
including the nature and market power of
the local franchise, the joint ownership of
cable systems and video programmers, and
the various types of non-equity controlling
interests;

*(D) account for any efficiencies and other
benefits that might be gained through in-
creased ownership or control;

*(E) make such rules and regulations re-
flect the dynamic nature of the communica-
tions marketplace;

‘“(F) not impose limitations which would
bar cable operators from serving previously
unserved rural areas; and

‘(G) not impose limitations which would
impair the development of diverse and high
quality video programming.".

CROSS-OWNERSHIP

SEC. 9. (a) Section 613(a) of the Commu-
nications Act of 1934 (47 U.S.C. 533(a)) is
amended—

(1) by inserting **(1)” immediately after
*(a)"; and

(2) by adding at the end the following new
paragraph:

**(2) It shall be unlawful for a cable opera-
tor to hold a license for multichannel
multipoint distribution service, or to offer
satellite master antenna television service
separate and apart from any franchised cable
service, in any portion of the cable commu-
nity served by that cable operator's cable
system. The Commission—

*(A) shall waive the requirements of this
paragraph for all existing multichannel
multipoint distribution services and satellite
master antenna television services which are
owned by a cable operator on the date of en-
actment of this paragraph; and

‘(B) may waive the requirements of this
paragraph to the extent the Commission de-
termines is necessary to ensure that all sig-
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nificant portions of the affected cable com-
munity are able to obtain video program-
ming."".

(b) Section 613(c) of the Communications
Act of 1934 (47 U.8.C. 533(c)) is amended—

(1) by inserting *(1)" immediately after
*(e)'"; and

(2) by adding at the end the following new
paragraph:

*(2) If ten percent of the households in the
United States with television sets subscribe
to any one service provided by multichannel
video programming distributors directly via
satellite to home satellite antennae, the
Commission shall promulgate appropriate
regulations (A) limiting ownership of any
such distributor by cable operators and (B)
requiring access to such satellite service by
unaffiliated video programmers.’.

CUSTOMER SERVICE

8gcC. 10. (a) Section 632(a) of the Commu-
nications Act of 1934 (47 U.S.C. 552(a)) is
amended—

(1) by inserting ‘“may establish and’’ imme-
diately after “‘authority’’;

(2) by striking *‘, as part of a franchise (in-
cluding a franchise renewal, subject to sec-
tion 626),""; and

(3) in paragraph (1), by inserting imme-
diately after ‘‘operator” the following: “‘that
(A) subject to the provisions of subsection
(e), exceed the standards set by the Commis-
sion under this section, or (B) prior to the is-
suance by the Commission of rules pursuant
to subsection (d)1), exist on the date of en-
actment of the Cable Television Consumer
Protection Act of 1992,

(b) Section 632 of the Communications Act
of 1934 (47 U.S.C. 552) is amended by adding at
the end the following new subsection:

*(d)1) The Commission, within 180 days
after the date of enactment of this sub-
section, shall, after notice and an oppor-
tunity for comment, issue rules that estab-
lish customer service standards that ensure
that all customers are fairly served. There-
after the Commission shall regularly review
the standards and make such modifications
as may be necessary to ensure that cus-
tomers of the cable industry are fairly
served. A franchising authority may enforce
the standards established by the Commis-

sion.

“(2) Notwithstanding the provisions of sub-
section (a) and this subsection, nothing in
this title shall be construed to prevent the
enforcement of—

“(A) any municipal ordinance or agree-
ment, or

“(B) any State law,
concerning customer service that imposes
customer service requirements that exceed
the standards set by the Commission under
this section.

“(e) In the event that a particular fran-
chising authority, pursuant to its authority
under subsection (a), requires provisions for
enforcement of customer service require-
ments of the cable operator that exceed the
standards established by the Commission,
the cable operator may petition the Commis-
sion for a declaration, after notice and hear-
ing and based upon substantial evidence,
that the particular franchising authority’'s
requirements are not in the public interest.
In determining whether a particular fran-
chising authority’'s provisions for enforce-
ment of customer service requirements are
not in the public interest, the Commission
shall consider the needs of the local area
served by the particular franchising author-
15%.".

FRANCHISE RENEWAL

SEC. 11. (a) Section 626(a) of the Commu-

nications Act of 1934 (47 U.S.C. 546(a)) is
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amended by adding at the end the following:
“Submission of a timely written renewal no-
tice by the cable operator specifically re-
questing a franchising authority to initiate
the formal renewal process under this sec-
tion is required for the cable operator to in-
voke the renewal procedures set forth in sub-
sections (a) through (g); except that nothing
in this section requires a franchising author-
ity to commence the renewal proceedings
during the 6-month period which begins with
the 36th month before the franchise expira-
tion.™.

(b) Section 626(c)(1) of the Communications
Act of 1934 (47 U.S.C. 546(c)1)) is amended—

(1) by inserting ‘‘pursuant to subsection
(b)” immediately after “‘renewal of a fran-
chise”; and

(2) by striking ‘‘completion of any proceed-
ings under subsection (a)" and inserting in
lieu thereof the following: “‘date of the sub-
mission of the cable operator’'s proposal pur-
suant to subsection (b)".

(¢) Section 626(c)(1)(A) of the Communica-
tions Act of 1934 (47 U.S.C. 546(c)(1)(A)) is
amended by inserting ‘‘throughout the fran-
chise term” immediately after “‘law"".

(d) Section 626(c)(1)(B) of the Communica-
tions Act of 1934 (47 U.S.C. 546(c)(1)(B)) is
amended—

(1) by striking “‘mix, quality, or level” and
inserting in lieu thereof ‘‘mix or quality'’;
and

(2) by inserting *‘throughout the franchise
term" immediately after “needs’.

(e) Section 626(d) of the Communications
Act of 1934 (47 U.S.C. 546(d)) is amended—

(1) by inserting “‘which has been submitted
in compliance with subsection (b)" imme-
diately after “Any denial of a proposal for
renewal’’; and

(2) by striking all after “‘unless” and in-
serting in lieu thereof the following: *‘the op-
erator has notice and opportunity to cure, or
in any case in which it is documented that
the franchising authority has waived in writ-
ing its right to object.”.

(f) Section 626(e)(2)(A) of the Communica-
tions Act of 1934 (47 U.S.C. 546(e)(2)(A)) is
amended by inserting immediately after
“gection” the following: *“‘and such failure to
comply actually prejudiced the cable opera-
tor'’.

(g) Section 626 of the Communications Act
of 1934 (47 U.S.C. 546) is amended by adding at
the end the following new subsection:

‘(i) Notwithstanding the provisions of sub-
sections (a) through (h), any lawful action to
revoke a cable operator's franchise for cause
shall not be negated by the initiation of re-
newal proceedings by the cable operator
under this section.".

REQUIREMENT FOR CERTAIN EQUIPMENT ON

TELEVISION SETS

SEC. 12. Section 303(s) of the Communica-
tions Act of 1934 (47 U.8.C. 303(s)) is amend-
ed—

(1) by inserting *‘, and be equipped with an
electronic switch permitting users of the ap-
paratus to change readily among all video
distribution media,” immediately after ‘‘tel-
evision broadcasting"'; and

(2) by inserting immediately before the pe-
riod at the end the following: *, except that
such electronic switch shall be required only
if the Commission determines that the in-
stallation of the switch is technically and
economically feasible’.

LIMITATION OF FRANCHISING AUTHORITY
LIABILITY

SEc. 13. Part III of title IV of the Commu-
nications Act of 1934 (47 U.B.C. 621 et seq.) is
amended by adding at the end the following
new section:
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“LIMITATION OF LIABILITY

“SEC. 628. (a) In any court proceeding pend-
ing on the date of enactment of this section,
or initiated after such date, involving any
claim under the Civil Rights Acts asserting a
violation of First Amendment constitutional
rights by a franchising authority or other
governmental entity or by any official,
member, employee, or agent of such author-
ity or entity, arising from actions expressly
authorized or required by this title, any re-
lief shall be limited to injunctive relief, de-
claratory relief, and attorney's fees and legal
costs, except as provided in subsection (b).

**(b) The limitation required by subsection
(a) shall not apply to actions that, prior to
such violation, have been determined by a
final order of a court of binding jurisdiction,
no longer subject to appeal, to be in viola-
tion of constitutional rights under the First
Amendment or of the Civil Rights Acts."”".

MINIMUM TECHNICAL STANDARDS

SEC. 14. Section 624(e) of the Communica-
tions Act of 1934 (47 U.8.C. 544(e)) is amended
to read as follows:

*(e)(1) The Commission shall, within one
year after the date of enactment of the Cable
Television Consumer Protection Act of 1992,
establish minimum technical standards to
ensure adequate signal quality for all classes
of video programming signals provided over
a cable system, and thereafter shall periodi-
cally update such minimum standards to re-
flect improvements in technology.

*(2) The Commission may establish stand-
ards for technical operation and other sig-
nals provided over a cable system including
but not limited to high-definition television
(HDTV).

**(3) The Commission may require compli-
ance with and enforce any standard estab-
lished under this subsection, adjusted as ap-
propriate for the particular circumstances of
the local cable system and cable community.

‘*(4) The Commission shall establish proce-
dures for complaints or petitions asserting
the failure of a cable operator to meet the
technical standards and seeking an order
compelling compliance; except that nothing
in this subsection shall be construed to limit
the ability of a complainant or petitioner to
seek any other remedy that may be available
under the franchise agreement or State or
Federal law or regulation.

“(5) After the establishment of technical
standards by the Commission pursuant to
this section, neither a State or political sub-
division thereof, nor a franchising authority
or other governmental entity of a State or
political subdivision thereof, shall—

“‘(A) establish any technical standards de-
scribed in this subsection;

*(B) enforce any such standards that have
not been established by the Commission; or

*(C) enforce any such standards that are
inconsistent with the standards established
by the Commission.”.

RETRANSMISSION CONSENT FOR CABLE SYSTEMS

SEC. 15. (a) Section 325 of the Communica-
tions Act of 1934 (47 U.S.C. 325) is amended by
redesignating subsections (b) and (¢) as sub-
sections (c) and (d), respectively, and by in-
serting immediately after subsection (a) the
following new subsection:

“(b)1) Following the date that is one year
after the date of enactment of this sub-
section, no cable system or other multi-
channel video programming distributor shall
retransmit the signal of a broadcasting sta-
tion, or any part thereof, without the express
authority of the originating station, except
as permitted by section 614.

*(2) The provisions of this section shall not
apply to—
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“(A) retransmission of the signal of a non-
commercial broadcasting station;

*(B) retransmission directly to a home sat-
ellite antenna of the signal of a broadcasting
station that is not owned or operated by, or
affiliated with, a broadcasting network, if
such signal was retransmitted by a satellite
carrier on May 1, 1991;

*(C) retransmission of the signal of a
broadcasting station that is owned or oper-
ated by, or affiliated with, a broadcasting
network directly to a home satellite an-
tenna, if the household receiving the signal
is an unserved household; or

*(D) retransmission by a cable operator or
other multichannel video programming dis-
tributor of the signal of a superstation if
such signal was obtained from a satellite
carrier and the originating station was a
superstation on May 1, 1991.

For purposes of this paragraph, the terms
‘satellite  carrier’, ‘superstation’, and
‘unserved household’ have the meanings
given those terms, respectively, in section
119(d) of title 17, United States Code, as in ef-
fect on the date of enactment of this sub-
section.

“(3)(A) Within 45 days after the date of en-
actment of this subsection, the Commission
shall commence a rulemaking proceeding to
establish regulations to govern the exercise
by television broadcast stations of the right
to grant retransmission consent under this
subsection and of the right to signal carriage
under section 614, and such other regulations
as are necessary to administer the limita-
tions contained in pararaph (2). The Commis-
sion shall consider in such proceeding the
impact that the grant of retransmission con-
sent by television stations may have on the
rates for basic cable service and shall ensure
that rates for basic cable service are reason-
able. Such rulemaking proceeding shall be
completed within six months after its com-
mencement.

*(B) The regulations required by subpara-
graph (A) shall require that television sta-
tions, within one year after the date of en-
actment of this subsection and every three
vears thereafter, make an election between
the right to grant retransmission consent
under this subsection and the right to signal
carriage under section 614. If there is more
than one cable system which services the
same geographic area, a station’s election
shall apply to all such cable systems.

“(4) If an originating television station
elects under paragraph (3)(B) to exercise its
right to grant retransmission consent under
this subsection with respect to a cable sys-
tem, the provisions of section 614 shall not
apply to the carriage of the signal of such
station by such cable system.

“(5) The exercise by a television broadcast
station of the right to grant retransmission
consent under this subsection shall not
interfere with or supercede the rights under
section 614 or 615 of any station electing to
assert the right to signal carriage under that
section.

*(6) Nothing in this section shall be con-
strued as modifying the compulsory copy-
right license established in section 111 of
title 17, United States Code, or as affecting
existing or future video programming licens-
ing agreements between broadcasting sta-
tions and video programmers.”.

REQUIREMENT TO CARRY LOCAL BROADCAST
SIGNALS

SEC. 16. Part II of title VI of the Commu-
nications Act of 1934 (47 U.S.C. 531 et seq.) is
amended by inserting immediately after sec-
tion 613 the following new sections:
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“CARRIAGE OF LOCAL COMMERCIAL TELEVISION
SIGNALS

““SEC. 614. (a) Each cable operator shall
carry, on the cable system of that operator,
the signals of local commercial television
stations and qualified low power stations as
provided by this section. Carriage of addi-
tional broadcast television signals on such
system shall be at the discretion of such op-
erator, subject to section 325(b).

“(b)(1)(A) A cable operator of a cable sys-
tem with 12 or fewer usable activated chan-
nels shall carry the signals of at least three
local commercial television stations, except
that if such a system has 300 or fewer sub-
scribers, it shall not be subject to any re-
quirements under this section so long as
such system does not delete from carriage by
that system any signal of a broadcast tele-
vision station.

“(B) A cable operator of a cable system
with more than 12 usable activated channels
shall carry the signals of local commercial
television stations, up to a maximum of one-
third of the aggregate number of usable acti-
vated channels of such system.

*(2) Whenever the number of local com-
mercial television stations exceeds the maxi-
mum number of signals a cable system is re-
quired to carry under paragraph (1), the
cable operator shall have discretion in se-
lecting which such signals shall be carried on
its cable system, except that—

*(A) under no circumstances shall a cable
operator carry a qualified low power station
in lieu of a local commercial television sta-
tion; and

*(B) if the cable operator elects to carry an
affiliate of a broadcast network (as such
term is defined by the Commission by regu-
lation), such cable operator shall carry the
affiliate of such broadcast network whose
city of license reference point, as defined
under section 76.53 of title 47, Code of Fed-
eral Regulations (as in effect on January 1,
1991), or any successor regulation thereto, is
closest to the principal headend of the cable
system.

*(3)(A) A cable operator shall carry in its
entirety, on the cable system of that opera-
tor, the primary video, accompanying audio,
and Line 21 closed caption transmission of
each of the local commercial television sta-
tions carried on the cable system and, to the
extent technically feasible, program-related
material carried in the vertical blanking in-
terval, or on subcarriers. Retransmission of
other material in the vertical blanking in-
terval or other non-program-related mate-
rial (including teletext and other subscrip-
tion and advertiser-supported information
services) shall be at the discretion of the
cable operator. Where appropriate and fea-
sible, the operator may delete signal en-
hancements, such as ghost-canceling, from
the broadcast signal and employ such en-
hancements at the system headend or
headends.

*(B) The cable operator shall carry the en-
tirety of the program schedule of any tele-
vision station carried on the cable system
unless carriage of specific programming is
prohibited, and other programming author-
ized to be substituted, under section 76.67 or
subpart F of part 76 of title 47, Code of Fed-
eral Regulations (as in effect on January 1,
1991), or any successor regulations thereto.

“(4)(A) The signals of local commercial tel-
evision stations that a cable operator carries
shall be carried without material degrada-
tion. The Commission shall adopt carriage
standards to ensure that, to the extent tech-
nically feasible, the guality of signal proc-
essing and carriage provided by a cable sys-
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tem for the carriage of local commercial tel-
evision stations will be no less than that pro-
vided by the system for carriage of any other
type of signal.

‘(B) At such time as the Commission pre-
scribes modifications of the standards for
television broadcast signals, the Commission
shall initiate a proceeding to establish any
changes in the signal carriage requirements
of cable television systems necessary to en-
sure cable carriage of such broadcast signals
of local commercial television stations
which have been changed to conform with
such modified standards.

“(5) Notwithstanding paragraph (1), a cable
operator shall not be required to carry the
signal of any local commercial television
station that substantially duplicates the sig-
nal of another local commercial television
station which is carried on its cable system,
or to carry the signals of more than one
local commercial television station affili-
ated with a particular broadcast network (as
such term is defined by regulation). If a
cable operator elects to carry on its cable
system a signal which substantially dupli-
cates the signal of another local commercial
television station carried on the cable sys-
tem, or to carry on its system the signals of
more than one local commercial television
station affiliated with a particular broadcast
network, all such signals shall be counted to-
ward the number of signals the operator is
reqguired to carry under paragraph (1).

‘(6) Each signal carried in fulfillment of
carriage obligations of a cable operator
under this section shall be carried on the
cable system channel number on which the
local commercial television station is broad-
cast over the air, or on the channel on which
it was carried on July 19, 1985, at the election
of this station, or on such other channel
number as is mutually agreed upon by the
station and the cable operator. Any disputes
regarding the positioning of a local commer-
cial television station shall be resolved by
the Commission.

**(7) Signals carried in fulfillment of the re-
quirements of this section shall be provided
to every subscriber of a cable system. Such
signals shall be viewable via cable on all tel-
evision receivers of a subscriber which are
connected to a cable system by a cable oper-
ator or for which a cable operator provides a
connection. If a cable operator authorizes
subscribers to install additional receiver
connections, but does not provide the sub-
scriber with such connections, or with the
equipment and materials for such connec-
tions, the operator shall notify such sub-
scribers of all broadcast stations carried on
the cable system which cannot be viewed via
cable without a converter box and shall offer
to sell or lease such a converter box to such
subscribers at reasonable rates.

‘‘(8) A cable operator shall identify, upon
request by any person, the signals carried on
its system in fulfillment of the requirements
of this section.

“(9) A cable operator shall provide written
notice to a local commercial television sta-
tion at least 30 days prior to either deleting
from carriage or repositioning that station.
No deletion or repositioning of a local com-
mercial television station shall occur during
a period in which major television ratings
services measure the size of audiences of
local television stations. The notification
provisions of this paragraph shall not be
used to undermine or evade the channel posi-
tioning or carriage requirements imposed
upon cable operators under this section.

“(10) A cable operator shall not accept or
request monetary payment or other valuable
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consideration in exchange either for carriage
of local commercial television stations in
fulfillment of the requirements of this sec-
tion or for the channel positioning rights
provided to such stations under this section,
except that—

‘*(A) any such station, if it does not deliver
to the principal headend of the cable system
either a signal of 45 dBm for UHF signals or
—49 dBm for VHF signals at the input termi-
nals of the signal processing equipment,
shall be required to bear the costs associated
with delivering a good quality signal or a
baseband video signal;

*(B) a cable operator may accept payments
from stations which would be considered dis-
tant signals under section 111 of title 17,
United States Code, as reimbursement for
the incremental copyright costs assessed
against such cable operator for carriage of
such signal; and

‘(C) a cable operator may continue to ac-
cept monetary payment or other valuable
consideration in exchange for carriage or
channel positioning of the signal of any local
commercial television station carried in ful-
fillment of the requirements of this section,
through, but not beyond, the date of expira-
tion of an agreement thereon between a
cable operator and a local commercial tele-
v;g‘l]on station entered into prior to June 26,
1990.

*c) If there are not sufficient signals of
full power local commercial television sta-
tions to fill the channels set aside under sub-
section (b), the cable operator shall be re-
quired to carry qualified low power stations
until such channels are filled.

‘{d)}1) Whenever a local commercial tele-
vision station believes that a cable operator
has failed to meet its obligations under this
section, such station shall notify the opera-
tor, in writing, of the alleged failure and
identify its reasons for believing that the
cable operator is obligated to carry the sig-
nals of such station or has otherwise failed
to comply with the channel positioning or
repositioning requirements of this section.
The cable operator shall, within 30 days after
such written notification, respond in writing
to such notification and either commence to
carry the signal of such station in accord-
ance with the terms requested or state its
reasons for believing that it is not obligated
to carry such signal or is in compliance with
the channel positioning and repositioning re-
quirements of this section. A local commer-
cial television station that is denied carriage
or channel positioning or repositioning by a
cable operator may obtain review of such de-
nial by filing a complaint with the Commis-
sion. Such complaint shall allege the manner
in which such cable operator has failed to
meet its obligations and the basis for such
allegations.

‘(2) The Commission shall afford such
cable operator an opportunity to present
data and arguments to establish that there
has been no failure to meet its obligations
under this section.

**(3) Within 120 days after the date a com-
plaint is filed, the Commission shall deter-
mine whether the cable operator has met its
obligations under this section. If the Com-
mission determines that the cable operator
has failed to meet such obligations, the Com-
mission shall order the cable operator to
reposition the complaining station or, in the
case of an obligation to carry a station, to
commence carriage of the station and to con-
tinue such carriage for at least 12 months. If
the Commission determines that the cable
operator has fully met the requirements of
this section, it shall dismiss the complaint.
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‘*(e) No cable operator shall be required—

‘(1) to provide or make available any input
selector switch as defined in section
76.5(mm) of title 47, Code of Federal Regula-
tions, or any comparable device, or

“(2) to provide information to subscribers
about input selector switches or comparable
devices.

*(f) Within 180 days after the date of enact-
ment of this section, the Commission shall,
following a rulemaking proceeding, issue
regulations implementing the requirements
imposed by this section.

*(g) Within 90 days after the date of enact-
ment of this Act, the Federal Communica-
tions Commission shall commence an in-
quiry to determine whether broadcast tele-
vision stations whose programming consists
predominantly of sales presentations are
serving the public interest, convenience, and
necessity. The Commission shall take into
consideration the viewing of such stations,
the level of competing demands for the chan-
nels allocated to such stations, and the role
of such stations in providing competition to
nonbroadcast services offering similar pro-
gramming. In the event that the Commission
concludes that one or more of such stations
are not serving the public interest, conven-
ience, and necessity, the Commission shall
allow the licensees of such stations a reason-
able period within which to provide different
programming, and shall not deny such sta-
tions a renewal expectancy due to their prior
programming.”.

“CARRIAGE OF NONCOMMERCIAL EDUCATIONAL

TELEVISION SIGNALS

“*SEC. 615. (a) In addition to the carriage re-
quirements set forth in section 614, each op-
erator of a cable system (hereafter in this
section referred to as an ‘operator’) shall
carry the signals of qualified noncommercial
educational television stations in accordance
with the provisions of this section.

“{b)1) Subject to paragraphs (2) and (3)
and subsection (e), each operator shall carry,
on the cable system of that operator, each
qualified local noncommercial educational
television station requesting carriage.

“(2)(A) Notwithstanding paragraph (1), an
operator of a cable system with 12 or fewer
usable activated channels shall be required
to carry the signal of only one qualified local
noncommercial educational television sta-
tion; except that an operator of such a sys-
tem shall comply with subsection (c) and
may, in its discretion, carry the signals of
other qualified noncommercial educational
television stations.

“(B) In the case of a cable system described
in subparagraph (A) which operates beyond
the presence of any qualified local non-
commercial educational television station—

**(i) the operator shall carry on that sys-
tem the signal of one qualified noncommer-
cial educational television station;

**(ii) the selection for carriage of such a
signal shall be at the election of the opera-
tor; and

“(iii) in order to satisfy the requirements
for carriage specified in this subsection, the
operator of the system shall not be required
to remove any other programming service
actually provided to subscribers on March 29,
1990; except that such operator shall use the
first channel available to satisfy the require-
ments of this subparagraph.

“(3)(A) Subject to subsection (c), an opera-
tor of a cable system with 13 to 36 usable ac-
tivated channels—

“(i) shall carry the signal of at least one
qualified local noncommercial educational
television station but shall not be required
to carry the signals of more than three such
stations, and
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“(i1) may, in its discretion, carry addi-
tional such stations.

*(B) In the case of a cable system described
in this paragraph which operates beyond the
presence of any qualified local noncommer-
cial educational television station, the oper-
ator shall import the signal of at least one
qualified noncommercial educational station
to comply with subparagraph (A)(i).

“(C) The operator of a cable system de-
scribed in this paragraph which carries the
signal of a qualified local noncommercial
educational station affiliated with a State
public television network shall not be re-
quired to carry the signal of any additional
qualified local noncommercial educational
television station affiliated with the same
network if the programming of such addi-
tional station is substantially duplicated by
the programming of the qualified local non-
commercial educational television station
receiving carriage.

(D) An operator of a system described in
subparagraph (A) which increases the usable
activated channel capacity of the system to
more than 36 channels on or after March 29,
1990 shall, in accordance with the other pro-
visions of this section, carry the signal of
each qualified local noncommercial edu-
cational television station reguesting car-
riage, subject to subsection (e).

“(¢) Notwithstanding any other provision
of this section, all operators shall continue
to provide carriage to all qualified local non-
commercial educational television stations
whose signals were carried on their systems
as of March 29, 1990, The requirements of this
subsection may be waived with respect to a
particular operator and a particular such
station, upon the written consent of the op-
erator and the station.

“(d) An operator required to add the sig-
nals of qualified local noncommercial edu-
cational television stations to a cable sys-
tem under this section may do so by placing
such additional stations on public, edu-
cational, or governmental channels not in
use for their designated purposes.

“(e) An operator of a cable system with a
capacity of more than 36 usable activated
channels which is required to carry the sig-
nals of three qualified local noncommercial
educational television stations shall not be
required to carry the signals of additional
such stations the programming of which sub-
stantially duplicates the programming
broadcast by another qualified local non-
commercial educational television station
requesting carriage. Substantial duplication
shall be defined by the Commission in a man-
ner that promotes access to distinctive non-
commercial educational television services.

“(f) A qualified local noncommercial edu-
cational television station whose signal is
carried by an operator shall not assert any
network non-duplication rights it may have
pursuant to section 76.92 of title 47, Code of
Federal Regulations, to require the deletion
of programs aired on other gualified local
noncommercial educational television sta-
tions whose signals are carried by that oper-
ator.

*(g)1) An operator shall retransmit in its
entirety the primary video, accompanying
audio, and Line 21 closed caption trans-
mission of each qualified local noncommer-
cial educational television station whose sig-
nal is carried on the cable system, and, to
the extent technically feasible, program-re-
lated material carried in the vertical blank-
ing interval, or on subcarriers, that may be
necessary for receipt of programming by
handicapped persons or for educational or
language purposes. Retransmission of other
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material in the vertical blanking interval or
on subcarriers shall be within the discretion
of the operator.

*(2) An operator shall provide each gquali-
fied local noncommercial educational tele-
vision station whose signal is carried in ac-
cordance with this section, with bandwidth
and technical capacity equivalent to that
provided to commercial television broadcast
stations carried on the cable system and
shall carry the signal of each qualified local
noncommercial educational television sta-
tion without material degradation.

*(3) The signal of a qualified local non-
commercial educational television station
shall be carried on the cable system channel
number on which the gualified local non-
commercial educational television station is
broadcast over the air, or on the channel on
which it was carried on July 19, 1985, at the
election of the station, or on such other
channel number as is mutually agreed on by
the station and the cable operator. The sig-
nal of a qualified local noncommercial edu-
cational television station shall not be repo-
sitioned by a cable operator unless the oper-
ator, at least 30 days in advance of such
repositioning, has provided written notice to
the station and to all subscribers of the cable
system. For purposes of this paragraph, repo-
sitioning includes deletion of the station
from the cable system.

‘(4) Notwithstanding the other provisions
of this section, an operator shall not be re-
quired to carry the signal of any qualified
local noncommercial educational television
station which does not deliver to the cable
system’'s principal headend a signal of good
quality., as may be defined by the Commis-
sion.

‘“(h) Signals carried in fulfillment of the
carriage obligations of an operator under
this section shall be available to every sub-
scriber as part of the cable system's lowest

priced service that includes the
retransmission of local television broadcast
signals.

“(iX1) An operator shall not accept mone-
tary payment or other valuable consider-
ation in exchange for carriage of the signal
of any qualified local noncommercial edu-
cational television station carried in fulfill-
ment of the requirements of this section, ex-
cept that such a station may be required to
bear the cost associated with delivering a
good quality signal to the principal headend
of the cable system.

*(2) Notwithstanding the provisions of this
section, an operator shall not be required to
add the signal of a qualified local non-
commercial educational television station
not already carried under the provisions of
subsection (c), where such signal would be
considered as a distant signal for copyright
purposes unless such station reimburses the
operator for the incremental copyright costs
assessed against such operator as a result of
such carriage.

(1) Whenever a qualified local non-
commercial educational television station
believes that an operator of a cable system
has failed to comply with the signal carriage
requirements of this section, the station
may file a complaint with the Commission.
Such complaint shall allege the manner in
which such operator has failed to comply
with such requirements and state the basis
for such allegations.

*(2) The Commission shall afford such op-
erator an opportunity to present data, views,
and arguments to establish that the operator
has complied with the signal carriage re-
quirements of this section.

**(3) Within 120 days after the date a com-
plaint is filed under this subsection, the
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Commission shall determine whether the op-
erator has complied with the requirements of
this section. If the Commission determines
that the operator has failed to comply with
such requirements, the Commission shall
state with particularity the basis for such
findings and order the operator to take such
remedial action as is necessary to meet such
requirements. If the Commission determines
that the operator has fully complied with
such requirements, the Commission shall
dismiss the complaint.

*(k) An operator shall identify, upon re-
quest by any person, those signals carried in
fulfillment of the requirements of this sec-
tion,

**(1) For purposes of this section, ‘qualified
local noncommercial educational television
station' is defined as a qualified noncommer-
cial educational television station—

**(A) which is licensed to a principal com-
munity whose reference point, as defined in
section 76.53 of title 47, Code of Federal Reg-
ulations (as in effect on March 29, 1990), or
any successor regulations thereto, is within
50 miles of the principal headend of the cable
system; or

‘(B) whose Grade B service contour, as de-
fined in section 73.683(a) of such title (as in
effect on March 29, 1990), or any successor
regulations thereto, encompasses the prin-
cipal headend of the cable system."".

NOTICE AND OPTIONS TO CONSUMERS REGARDING
CABLE EQUIPMENT

SEC. 17. The Communications Act of 1934
(47 U.S.C. 151 et seq.) is amended by adding
after section 624 the following new section:
“NOTICE AND OPTIONS TO CONSUMERS REGARD-

ING CONSUMER ELECTRONICS EQUIPMENT

‘‘SEC. 624A. (a) This section may be cited as
the ‘Cable Equipment Act of 1992'.

*{b) The Congress finds that—

‘1) the use of converter boxes to receive
cable television may disable certain func-
tions of televisions and VCRs, including, for
example, the ability to—

**(A) watch a program on one channel while
simultaneously using a VCR to tape a dif-
ferent program on another channel;

“(B) use a VCR to tape two consecutive
programs that appear on different channels;
or

“{C) use certain special features of a tele-
vision such as a ‘picture-in-picture' feature,
and

*{2) cable operators should, to the extent
possible, employ technology that allows
cable television subscribers to enjoy the full
benefit of the functions available on tele-
visions and VCRs.

*{c) As used in this section:

(1) The term ‘converter box' means a de-
vice that—

“({A) allows televisions that do not have
adequate channel tuning capability to re-
ceive the service offered by cable operators;
or

*(B) decodes signals that cable operators
deliver to subscribers in scrambled form.

*(2) The term ‘VCR' means a videocassette
recorder.

*(d)1) Cable operators shall not scramble
or otherwise encrypt any local broadcast sig-
nal, except where authorized under para-
graph (3) of this subsection to protect
against the substantial theft of cable service.

*(2) Notwithstanding paragraph (1) of this
subsection, there shall be no limitation on
the use of scrambling or encryption tech-
nology where the use of such technology
does not interfere with the functions of sub-
scribers’ televisions or VCRs.

*(3) Within 180 days after the date of en-
actment of this section, the Commission
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shall issue regulations prescribing the cir-
cumstances under which a cable operator
may, if necessary to protect against the sub-
stantial theft of cable service, scramble or
otherwise encrypt any local broadcast sig-
nal.

*(4) The Commission shall periodically re-
view and, if necessary, modify the regula-
tions issued pursuant to this subsection in
light of any actions taken in response to reg-
ulations issued under subsection (i).

*(e) Within 180 days after the date of en-
actment of this section, the Commission
shall promulgate regulations requiring a
cable operator offering any channels the re-
ception of which requires a converter box
to—

*(1) notify subscribers that if their cable
service is delivered through a converter box,
rather than directly to the subscribers’ tele-
visions or VCRs, the subscribers may be un-
able to enjoy certain functions of their tele-
visions or VCRs, including the ability to—

“'(A) watch a program on one channel while
simultaneously using a VCR to tape a dif-
ferent program on another channel;

‘(B) use a VCR to tape two consecutive
programs that appear on different channels;
or

‘*(C) use certain television features such as
‘picture-in-picture’;

*(2) offer new and current subscribers who
do not receive or wish to receive channels
the reception of which requires a converter
box, the option of having their cable service
installed, in the case of new subscribers, or
reinstalled, in the case of current subscrib-
ers, by direct connection to the subscribers’
televisions or VCRs, without passing
through a converter box; and

“(3) offer new and current subscribers who
receive, or wish to receive, channels the re-
ception of which requires a converter box,
the option of having their cable service in-
stalled, in the case of new subscribers, or
reinstalled, in the case of current subscrib-
ers, in such a way that those channels the re-
ception of which does not require a converter
box are delivered to the subscribers’ tele-
visions or VCRs, without passing through a
converter box.

“(f)  Any charges for installing or
reinstalling cable service pursuant to sub-
section (e) shall be subject to the provisions
of Section 623(b)(1).

‘(g) Within 180 days after the date of en-
actment of this section, the Commission
shall promulgate regulations relating to the
use of remote control devices that shall—

*(1) require a cable operator who offers
subscribers the option of renting a remote
control unit—

“(A) to notify subscribers that they may
purchase a commercially available remote
control device from any source that sells
such devices rather than renting it from the
cable operator; and

*(B) to specify the types of remote control
units that are compatible with the converter
box supplied by the cable operator; and

**(2) prohibit a cable operator from taking
any action that prevents or in any way dis-
ables the converter box supplied by the cable
operator from operating compatibly with
commercially available remote control
units.

*(h) Within 180 days after the date of en-
actment of this section, the Commission, in
consultation with representatives of the
cable industry and the consumer electronics
industry, shall report to the Congress on
means of assuring compatibility between
televisions and VCRs and cable systems so
that cable subscribers will be able to enjoy
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the full benefit of both the programming
available on cable systems and the functions
available on their televisions and VCRs.

“(1) Within 1 year after the date of enact-
ment of this section, the Commission shall
issue regulations requiring such actions as
may be necessary to assure the compatibil-
ity interface described in subsection (h).".

JUDICIAL REVIEW

SEC. 18. Section 635 of the Communications
Act of 1934 (47 U.5.C. 555) is amended by add-
ing at the end the following new subsection:

“(¢)1) Notwithstanding any other provi-
sion of law, any civil action challenging the
constitutionality of section 614 or 615 of this
Act or any provision thereof shall be heard
by a district court of three judges convened
pursuant to the provisions of section 2284 of
title 28, United States Code.

“(2) Notwithstanding any other provision
of law, an interlocutory or final judgment,
decree, or order of the court of three judges
in an action under paragraph (1) holding sec-
tion 614 or 615 of this Act or any provision
thereof unconstitutional shall be reviewable
as a matter of right by direct appeal to the
Supreme Court. Any such appeal shall be
filed not more than 20 days after entry of
such judgment, decree, or order.'".

HOME WIRING

SEC. 19. Section 624 of the Communications
Act of 1934 (17 U.S.C. 544) is amended by add-
ing at the end the following new subsection:

“(g) Within 120 days after the date of en-
actment of this subsection, the Commission
shall prescribe rules and regulations con-
cerning the disposition, after a subscriber to
a cable system terminates service, of any
cable installed by the cable operator within
the premises of such subscriber.”.

AWARD OF FRANCHISES

SEC. 20. (a) Section 621(a)(1) of the Commu-
nications Act of 1934 (47 U.8.C. 84l(a)l)) is
amended by inserting immediately before
the period at the end the following: **; except
that a franchising authority may not grant
an exclusive franchise and may not unrea-
sonably refuse to award an additional com-
petitive franchise. Any applicant whose ap-
plication for a second franchise has been de-
nied by a final decision of the franchising au-
thority may appeal such final decision pur-
suant to the provisions of section 635 for fail-
ure to comply with this subsection".

(b) Section 635(a) of the Communications
Act of 1934 (47 U.8.C. 555(a)) is amended by
inserting '*621(a)(1),"” immediately after “‘sec-
tion™.

FRANCHISE REQUIREMENTS

SEC. 21. Section 621(a) of the Communica-
tions Act of 1834 (47 U.S.C. 541(a)) is amended
by adding at the end the following new para-
graph:

“(4) In awarding a franchise, the franchis-
ing authority shall allow the applicant's
cable system a reasonable period of time to
become capable of providing cable service to
all households in the geographic area within
the jurisdiction of the franchising author-
ity.”.

DIRECT BROADCAST SATELLITE SERVICES

SEC. 22. (a) The Federal Communications
Commission shall, within one year after the
date of enactment of this Act, submit to the
Committee on Commerce, Science, and
Transportation of the Senate and the Com-
mittee on Energy and Commerce of the
House of Representatives a report analyzing
the need for, and the form, nature, and ex-
tent of, the most appropriate public interest
obligations to be imposed upon direct broad-
cast satellite services in addition to what is
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required pursuant to subsection (b)(1). The
report shall include—

(1) a consideration of the national nature
of direct broadcast satellite programming
services;

(2) an evaluation of a phase-in of such pub-
lic interest obligations for direct broadcast
satellite services commensurate with the de-
gree to which direct broadcast satellite serv-
ices have become a source of effective com-
petition to cable systems; and

(3) an analysis of the Commission's author-
ity to impose such public interest obliga-
tions recommended in the report without
further legislation.

(b)1) Notwithstanding its report to be pro-
vided pursuant to subsection (a), the Federal
Communications Commission shall require,
as a condition of any provision, initial au-
thorization, or authorization renewal for a
direct broadcast satellite service providing
video programming, that the provider of
such service reserve a portion of its channel
capacity, equal to not less than 4 percent nor
more than 7 percent, exclusively for
nonduplicated, noncommercial, educational,
and informational programming.

(2) A provider of such service may utilize
for any purpose any unused channel capacity
required to be reserved under this subsection
pending the actual use of such channel ca-
pacity for noncommercial, educational, and
informational programming.

(3) A direct broadcast satellite service pro-
vider shall meet the requirements of this
subsection by leasing, to national edu-
cational programming suppliers (including
qualified noncommercial educational tele-
vision stations, other public telecommuni-
cations entities, and public or private edu-
cational institutions), capacity on its system
upon reasonable prices, terms, and condi-
tions, taking into account the nonprofit
character of such suppliers. The direct
broadcast satellite service provider shall not
exercise any editorial control over any video
programming provided pursuant to this sub-
section.

(¢) There is established a study panel
which shall be comprised of a representative
of the Corporation for Public Broadcasting,
the National Telecommunications and Infor-
mation Administration, and the Office of
Technology Assessment selected by the head
of each such entity. Such study panel shall
within two years after the date of enactment
of this Act submit a report to the Congress
containing recommendations on—

(1) methods and strategies for promoting
the development of programming for trans-
mission over the public use channels re-
served pursuant to subsection (b)(1);

(2) methods and criteria for selecting pro-
gramming for such channels that avoids con-
flict of interest and the exercise of editorial
control by the direct broadcast satellite
service provider;

(3) identifying existing and potential
sources of funding for administrative and
production costs for such public use pro-
gramming; and

(4) what constitute reasonable prices,
terms, and conditions for provision of sat-
ellite space for public use channels.

(d) As used in this section, the term “‘di-
rect broadcast satellite service” includes—

(1) any satellite system licensed under part
100 of title 47, Code of Federal Regulations;
and

(2) any distributor using a fixed service
satellite system to provide video service di-
rectly to the home and licensed under part 25
of title 47, Code of Federal Regulations.
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SUBSCRIBER BILL ITEMIZATION

SEC. 23. Section 622(c) of the Communica-
tions Act of 1934 (47 U.S.C. 542(c)) is amended
to read as follows:

‘*(c) Each cable operator may identify, in
accordance with standards prescribed by the
Commission, as a separate line item on each
regular bill of each subscriber, each of the
following:

*(1) The amount of the total bill assessed
as a franchise fee and the identity of the
franchising authority to which the fee is
paid.

“(2) The amount of the total bill assessed
to satisfy any requirements imposed on the
cable operator by the franchise agreement to
support public, educational, or governmental
channels or the use of such channels.

*(3) The amount of any other fee, tax, as-
sessment, or charge of any kind imposed by
any governmental authority on the trans-
action between the operator and the sub-
scriber,”.

SERVICES AND EQUIPMENT NOT AFFIRMATIVELY
REQUESTED

SEC. 24. Bection 623 of the Communications
Act of 1934 (47 U.S.C, 53), as amended by sec-
tion 5 of this Act, is further amended by add-
ing at the end the following new subsection:

*(i) A cable operator shall not charge a
subscriber for any service or equipment that
the subscriber has not affirmatively re-
guested by name. For purposes of this sub-
section, a subscriber’'s failure to refuse a
cable operator’'s proposal to provide such
service or equipment shall not be deemed to
be an affirmative request for such service or
equipment.”.

PROTECTION OF SUBSCRIBER PRIVACY

SEC. 25. Section 631(c)1) of the Commu-
nications Act of 1934 (47 U.S.C. 551(c)(1)) is
amended by inserting immediately before
the period at the end the following: “‘and
shall take such actions as are necessary to
prevent unauthorized access to such infor-
mation by a person other than the subscriber
or cable operator’.

NOTICE TO CABLE SUBSCRIBERS ON UNSOLICITED
SEXUALLY EXPLICIT PROGRAMS

SEC. 26. Section 624(d) of the Communica-
tions Act of 1934 (47 U.S.C. 544(d)) is amended
by adding the following new paragraph:

‘“(3)(A) If a cable operator provides a ‘pre-
mium channel’ without charge to cable sub-
scribers who do not subscribe to the ‘pre-
mium channel(s)’, the cable operator shall,
not later than 60 days before such ‘premium
channel’ is provided without charge—

‘(i) notify all cable subscribers that the
cable operator plans to provide a ‘premium
channel(s)' without charge, and

“(i1) notify all cable subscribers when the
cable operator plans to provide a ‘premium
channel(s)' without charge, and

“(iii) notify all cable subscribers that they
have a right to request that the channel car-
rying the ‘premium channel(s)’ be blocked,
and

*(iv) block the channel carrying the ‘pre-
mium channel' upon the request of a sub-
scriber.

‘“(B) For the purpose of this section, the
term ‘premium channel’ shall mean any pay
service offered on a per channel or per pro-
gram basis, which offers movies rated by the
Motion Picture Association as X, NR-17 or
R

CHILDREN'S PROTECTION FROM INDECENT

PROGRAMMING ON LEASED ACCESS CHANNELS

SEec. 27. (a) Section 612(h) of the Commu-
nications Act of 1934 (47 U.8.C. 532(h)), is
amended by:
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(1) inserting after the words “‘franchising
authority”, the words “or the cable opera-
tor”, and

(2) inserting immediately after the period
at the end thereof the following: *““This sub-
section shall permit a cable operator to en-
force prospectively a written and published
policy of prohibiting programming that the
cable operator reasonably believes describes
or depicts sexual or excretory activities or
organs in a patently offensive manner as
measured by contemporary community
standards.”.

(b) Section 612 of the Communications Act
of 1934 (47 U.S.C. 532), is amended by insert-
ing at the end the following new subsection:

“(1)(1) Within 120 days following the date of
the enactment of this subsection, the Fed-
eral Communications Commission shall pro-
mulgate regulations designed to limit the
access of children to indecent programming,
as defined by Federal Communications Com-
mission regulations and which cable opera-
tors have not voluntarily prohibited under
subsection (h) of this section, by:

“(A) requiring cable operators to place on
a single channel all indecent programs, as
identified by program providers, intended for
carriage on channels designated for commer-
cial use under this section, and

“(B) requiring cable operators to block
such single channel unless the subscriber re-
quests access to such channel in writing, and

‘“(C) requiring programmers to inform
cable operators if the program would be inde-
cent as defined by Federal Communications
Commission regulations.

“(2) Cable operators shall comply with the
regulations promulgated pursuant to para-
graph (1).".

PROHIBIT SYSTEM USE

SEC. 28. Within 180 days following the date
of the enactment of this section, the Federal
Communications Commission shall promul-
gate such regulations as may be necessary to
enable a cable operator of a system to pro-
hibit the use, on such system, of any channel
capacity of any public, educational, or gov-
ernmental access facility for any program-
ming which contains obscene material, sexu-
ally explicit conduct, or material soliciting
or promoting unlawful conduct.

OBSCENE MATERIAL

SEC. 29, Section 638 of the Communications
Act of 1934 (47 U.8.C. 558) is amended by (a)
striking the period and (b) adding at the end
the following: “‘unless the program involves
obscene material.”.

PROGRAM MONITORING

SEC. 30. (a) The Congress finds that—

(1) the physical attributes of the broadcast
medium are such that it is reasonable to as-
sume that minors are likely to be in the
broadcast audience during most of the broad-
cast day;

(2) based on contemporary community
standards, there is concern over a growing
number of television broadcast programs
which at times constitute indecency:

(3) there are instances in network broad-
cast television programming which involve
the depiction of sexual activity directly or
by innuendo which is patently offensive
under contemporary community standards;

(4) broadcast television programs that de-
pict sexual matters in ways which are ob-
scene, indecent, or profane erode our sense of
traditional American values; and

(5) the three major networks have reduced
or eliminated their “‘Standards and Prac-
tices” departments which have traditionally
reviewed programming for objectionable ma-
terial: Now, therefore,
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(b) It is the sense of the Congress that the
television networks and producers should in-
crease their activity to monitor and remove
offensive sexual material from their tele-
vision broadcast programming.

APPLICABILITY OF ANTITRUST LAWS; NO
ANTITRUST IMMUNITY

SEC. 31. Nothing in the Cable Television
Consumer Protection Act of 1992 shall be
construed to alter or restrict in any manner
the applicability of any Federal or State
antitrust law.

EXPANSION OF THE RURAL EXEMPTION TO THE
CABLE-TELEPHONE CROSS-OWNERSHIP PROHI-
BITION
SEC. 32. Section 613(b)(3) of the Commu-

nications Act of 1934 (47 U.S.C. 533(b)3)) is

amended by striking ‘‘(as defined by the

Commission)” and inserting after the period

the following: *‘For the purposes of this para-

graph, the term ‘rural area’ means a geo-
graphic area that does not include either—

‘‘(A) any incorporated place of 10,000 inhab-
itants or more, or any part thereof, or

*(B) any territory, incorporated or unin-
corporated, included in an urbanized area (as
defined by the Bureau of the Census as of the
date of the enactment of the Cable Tele-
vision Consumer Protection Act of 1992).".

NO PROHIBITION AGAINST A LOCAL OR MUNICI-
PAL AUTHORITY OPERATING AS A MULTI-
CHANNEL VIDEO PROGRAMMING DISTRIBUTOR
SEC. 33. Section 621 of the Communications

Act of 1934 (47 U.S.C. 541) is amended by in-

serting ‘“and subsection (f)” before the

comma in paragraph (b)(1) and by adding the
following new subsection at the end thereof:

“(f) No provision of this Act shall be con-
strued to—

(1) prohibit a local or municipal authority
that is also, or is affiliated with, a franchis-
ing authority from operating as a multi-
channel video programming distributor in
the geographic areas within the jurisdiction
of such franchising authority, notwithstand-
ing the granting of one or more franchises by
such franchising authority, or

“2) require such local or municipal au-
thority to secure a franchise to operate as a
multichannel video programming distribu-
torit.

VOLUNTARY GUIDELINES TO KEEP VIOLENT COM-
MERCIALS OUT OF FAMILY PROGRAMMING
HOURS
SEC. 34. (a)(1) Since young children are par-

ticularly susceptible to the influence of tele-

vision;

(2) Since wviolence depicted on television
can have a negative and unusually strong ef-
fect on young viewers; and

(3) Since parents who choose to monitor
television programs for their children and to
avoid their children’s viewing acts of vio-
lence are limited in their ability to monitor
acts of violence depicted in commercials dur-
ing family programs.

(b) It is the sense of the Senate that cable
and television networks and local television
stations should establish and follow vol-
untary guidelines to keep commercials de-
picting acts or threats of violence out of
family programming hours.

SEPARABILITY

SEC. 35. If any provision of this Act, or the
application of such provision to any person
or circumstance, shall be held invalid, the
remainder of this Act, or the application as
to which it is held invalid, shall not be af-
fected thereby.

REPORT; EFFECTIVE DATE

SEC. 36. (a) Within 90 days following the

date of the enactment of this Act, the Fed-
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eral Communications Commission shall
carry out a study for the purpose of conduct-
ing an analysis of the impact of the imple-
mentation of all rules and regulations re-
quired to be issued or promulgated by this
Act, and the amendments made by this Act,
on employment, economic competitiveness,
economic growth, international trade,
consumer welfare gained through curtailing
monopoly practices of cable companies, and
increased opportunities for small businesses
and other entrants into the video market-
place to compete with cable.

(b) Such analysis shall also consider the
extent to which, if any, the implementation
of such rules and regulations would involve
the States and political subdivisions thereof,
in such implementation and the costs, if any,
in requiring such States and subdivisions to
assist in carrying out such implementation.

(c) The results of such study shall be re-
ported to Congress within 180 days following
the date of the enactment of this Act.

Mr. INOUYE. Mr. President, I move
to reconsider the vote.

Mr. MITCHELL. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. GRAHAM. Mr. President, I would
like briefly to discuss one provision of
the pending cable bill that I believe
needs to be explored and studied fur-
ther by the Senate.

I am referring to the so-called
retransmission consent provision,
which is found in section 15 of S. 12.
That provision gives a broadcaster the
right to negotiate with a cable opera-
tor in order to set a price for carriage
of the broadcaster’s signal.

My concern is about the impact
retransmission consent could have on
another party—the program producer.
Over the last few years, I have learned
a great deal about the television pro-
duction community, because Florida is
becoming the home of more and more
television shows and movies. I am
proud of the burgeoning production
community located in central Florida
and throughout the State. The arrival
of this community in Florida has had a
very positive impact on our economy
and our citizens.

Many people do not realize it, but
television stations do not own the ma-
jority of the programming that they
broadcast. The fact is that broad-
casters rent or license their program-
ming lineup from independent produc-
ers who invest great sums to develop
entertaining programming.

The retransmission consent provision
before us recognizes a role for broad-
casters and cable operators, but does
not address the concerns of those who
hold the programming copyrights.

Currently, the Copyright Act’s com-
pulsory license gives cable systems the
right to carry broadcast signals. S. 12,
on the other hand, allows broadcasters
to withhold their signals when cable
operators do not offer sufficient com-
pensation.

Then there is the contract between
the copyright owner and the broad-
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caster—known in the trade as the li-
censing agreement. I understand that
the typical television licensing agree-
ment specifically prohibits broad-
casters from claiming or exercising
retransmission authority with regard
to cable or some other media.

My question, then, is whether we are
sending a consistent message by enact-
ing retransmission consent and retain-
ing the compulsory license. Will the
courts be confounded when they try to
resolve conflicts between and among
retransmission consent, the compul-
sory license, and specific licensing
agreements? I am afraid that we have
not sufficiently addressed this issue in
considering S. 12.

Fortunately, my colleagues on the
Judiciary Subcommittee on Patents,
Copyright and Trademarks, Chairman
DECoNCINI and Senator HATCH, have
announced that they will hold a hear-
ing in March to explore the Copyright
Act's compulsory license. I assure my
colleagues that I will be closely follow-
ing these subcommittee hearings, espe-
cially as they relate to the relationship
between the compulsory license,
retransmission consent, and standard
licensing agreements.

I thank Senators for their attention
to my concerns.

Mr. McCONNELL. Mr. President,
after much deliberation, I voted today
in support of S. 12, the Cable Television
Consumer Protection Act of 1991, with-
out the Packwood substitute measure.
In 1984, the cable industry was deregu-
lated in order to improve programming
and broaden the availability of cable
television. To meet those consumer
needs, deregulation was appropriate.
However, deregulation did not promote
competition as anticipated by Con-
gress. The result is that the cable in-
dustry is now essentially an unregu-
lated monopoly.

Every industry should have either
competition or regulation. I believe S.
12 will promote competition, rate de-
creases, and improvements in customer
service. Because 1 prefer competition
over regulation, the most important
provision to me is the sunset provision,
which states that regulations will
cease once competition is established.

Mr. DANFORTH. Mr. President, I
would like to take this opportunity to
thank several members of my staff on
the Commerce Committee without
whose assistance this landmark legisla-
tion would have been impossible: Re-
gina Keeney, senior minority counsel,
and Mary McManus, minority counsel
to the Communications Subcommittee;
Mary Pat Bierle, minority deputy staff
director; and Walter McCormick, mi-
nority chief counsel and staff director.

Mr. SPECTER. Mr. President, I am
very concerned that S. 12 has been
adopted without the amendment of-
fered by my friend and colleague from
Louisiana, Senator BREAUX, and which
amendment I cosponsored. I believe
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that the Breaux amendment was a sig-
nificant effort in promoting broadcast
localism and diversity in television
programming; in ensuring the constitu-
tionality of must carry; in protecting
the broadcast spectrum for first
amendment priorities; and in ensuring
fair competition in the home shopping
television marketplace.

Fortunately, Mr. President this legis-
lation has a long way to go before it
becomes law. The House has yet to act
on its version of this legislation. I am
heartened that there is language in
H.R. 3380 that is identical to the
Breaux amendment. And I expect that
such language will prevail in that
Chamber when it debates such legisla-
tion.

Accordingly, I would encourage Sen-
ate conferees to recede to House lan-
guage that is identical or substantially
similar to the Breaux amendment.

The PRESIDING OFFICER. The
Chair recognizes the majority leader,
Senator MITCHELL.

Mr. MITCHELL. Mr. President, I
wanted to commend the distinguished
Senator from Hawaii, Senator INOUYE;
the Senator from Missouri, Senator
DANFORTH; the Senator from South
Carolina, Senator HOLLINGS, and all of
the others who handled this complex,
controversial and important legisla-
tion, The subject was thoroughly stud-
ied. There were numerous hearings in
the committee. It was vigorously de-
bated over the course of most of a
week. And the Senate has not reached
a decision. I think it represents the
kind of steady, consistent, reasonable
leadership that the Senator from Ha-
waii is noted for and which has gained
him the respect of every one of his col-
leagues on both sides of the aisle. So I
thank the Senator from Hawaii for an
outstanding job of legislative leader-
ship, consistent with what the Senate
has come to expect of him.

Mr. INOUYE. Mr. President, I thank
my leader for his very, very generous
remarks.

The PRESIDING OFFICER. The ma-
jority leader.

UNANIMOUS-CONSENT AGREEMENT

Mr. MITCHELL. Mr. President, I now
ask unanimous consent that the Sen-
ate proceed to the consideration of a
bill extending the unemployment com-
pensation benefits, reported earlier
today by the Finance Committee, on
Tuesday, February 4, at 2:15 p.m.

Notwithstanding the provisions of
rule 22; that no amendments or mo-
tions to recommit the bill be in order;
that there be 2 hours for debate on the
bill, equally divided and controlled in
the usual form;

I further ask unanimous consent that
if the Senate has not received the
House companion bill by the expiration
or yielding back of the time on the Fi-
nance Committee-reported bill, the bill
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be read for the third time and the Sen-
ate proceed to vote on its bill without
intervening action; and that the House
bill, if it is substantially identical to
that passed earlier by the Senate, be
deemed to have been read a third time
and, without any intervening action or
debate, passed by the Senate upon its
receipt from the House; and the motion
to reconsider be laid upon the table.

I further ask unanimous consent that
should the House bill extending the un-
employment compensation benefits be
received from the House prior to the
Senate’s completing action on its own
bill, and if the House bill is substan-
tially identical to the Senate’s bill, the
Senate proceed to the consideration of
the bill received from the House, fol-
lowing third reading of the Senate bill;
that no amendments, or motion to
commit, or further debate be in order;
that the bill be read for the third time;
and the Senate proceed to vote, with-
out any intervening action or debate,
on final passage of the unemployment
compensation bill received from the
House.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The text of the agreement is as fol-
lows:

Ordered, That at 2:15 p.m. on February 4,
1992, notwithstanding the provisions of Rule
XXII, the Senate proceed to the consider-
ation of 8. 2173, a bill extending the unem-
ployment benefits compensation.

Ordered further, That no amendments or
motions to recommit the bill be in order and
that there be 2 hours for debate on the bill,
to be equally divided and controlled in the
usual form.

Ordered further, That if the Senate has not
received the House companion bill by the ex-
piration or yielding back of the time on S.
2173, the bill be read for the third time and
the Senate proceed to vote on its bill with-
out intervening action: Provided, That the
House bill, if it is substantially identical to
8. 2173, be deemed to have been read a third
time and, without any intervening action or
debate, passed by the Senate upon its receipt
from the House, with the motion to recon-
sider laid upon the table.

Ordered further, That should the House bill
extending the unemployment compensation
benefits be received from the House prior to
the Senate's completing action on S. 2173,
and if the House bill is substantially iden-
tical to the Senate’s bill, the Senate proceed
to the consideration of the bill received from
the House, following third reading of the
Senate bill, and that no amendments, or mo-
tion to commit, or further debate be in
order, and that the bill be read for the third
time, that the Senate proceed to vote, with-
out any intervening action or debate, on
final passage of the unemployment com-
pensation bill received from the House.

ORDER OF PROCEDURE

Mr. MITCHELL. Mr. President, I
thank the distinguished Republican
leader for this cooperation in enabling
us to obtain this agreement.

Senators should be aware that, pur-
suant to this agreement, at 2:15 p.m.
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next Tuesday the Senate will take up
the unemployment insurance bill.
There will be 2 hours of debate with a
vote to occur at 415 p.m., or earlier if
time is not used and yielded back on
that bill.

MORNING BUSINESS

Mr. MITCHELL. Mr. President, I now
ask there be a period for morning busi-
ness with Senators permitted to speak
therein.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Chair
recognizes the Senator from North
Carolina, Senator SANFORD.

THE NATION NEEDS A COM-
PREHENSIVE ECONOMIC RECOV-
ERY PLAN

Mr. SANFORD. Mr. President, there
are times in the life of a nation when
only boldness will serve. That time is
now. We can ill afford to rely on hope
alone. Jobs are disappearing, and with
them family security. We cannot wait
to verify rosy predictions of a quick re-
covery.

We need a comprehensive plan, fo-
cused on jobs and prosperity, laying
the groundwork for long-term correc-
tion of the ills of 12 years of voodoo
and neglect. What we need to do are
things that we ought to be doing any-
how. Furthermore, these things, done
now and done right, will not add un-
duly to the national debt. Indeed, they
will prepare the way for the reduction
of the national debt.

It would be foolish to try a quick-fix.
That is not only impossible; it would
also fail. The wisest approach is to
shape a 3-year program. In this time,
we can restore the economy and come
close to stabilizing prosperity for the
Nation. We can in this time increase
government revenues, reduce some ex-
penditures, and slow the increase in
the national debt.

The President’'s economic proposals
were enticing and attractive, charm-
ingly presented, vaporous like a mod-
ern dance, with intriguing nymphs
dancing randomly across a shadowy
stage. It will be a tough job to dance
with each one before March 20.

I propose that we shape a different
kind of economic package, more like a
powerful steam engine pulling 2 dozen
cars loaded with pump and construc-
tion equipment. We can get that train
across the mountain, if the President
will put on his engineers cap and help
us shovel the coal.

Our plan must be focused on jobs and
prosperity. In the short run, it is de-
signed to break the Nation out of its
recession. In the long term, it must as-
sure the competitive position of the
United States in finance, science, tech-
nology and industrial production, and
in addition, must strengthen the
human resources of America which are
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the fundamental building blocks for
the future.

The three major objectives of any
comprehensive economic recovery plan
ought to be:

First, to power us out of the current
recession,

Second, to structure a stronger econ-
omy creating good jobs and a higher
standard of living for the future, and

Third, to put middle-income Ameri-
cans back in the game, with improved
education for their children, affordable
health care for their families, and fair-
ness to them in the tax system.

Mr. President, I would like to pro-
pose to my colleagues those items I be-
lieve should be part of a sound eco-
nomic recovery plan.

To shorten the presentation, I ask
unanimous consent that my exhibits
providing the details be printed in the
RECORD following my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EXHIBITS
EMERGENCY MEASURES

1. We must immediately enact further
measures to extend unemployment insurance
benefits. I am pleased that the Senate will be
taking up such measures next week. (Ex. A)

JOBS POLICY

2. We should immediately accelerate all
state and local infrastructure projects cov-
ered by federal programs, as well as all fed-
eral construction now pending. (Ex. B)

3. We should adopt the package of grants
to state and local governments put forward
by Senators Sarbanes and Sasser. (Ex. C)

4, We must rejuvenate the housing indus-
try. (Ex. D)

5. We should, over a three-year period, sup-
ply the National Science Foundation with
matching funds to cover construction of the
demonstrated shortages in college and uni-
versity science and research facilities. (Ex.
E)

6. We must stabilize the banking industry,
strengthen its competitiveness, and prevent
bank closings. (Ex. F)

7. (a) We can spur industrial productivity
by enacting tax credits for productive cap-
ital investment.

(b) We can spur entrepreneurship by enact-
ing a capital gains tax reduction for future
investments in productive enterprises while
avoiding added stimulation for an inflated
stock market by excluding existing invest-
ments from capital gain treatment.

(c) For a short-term stimulant, and long-
term competitive strength, we must make
research and development tax credits perma-
nent.

(d) We must have depreciation policies
that reflect the reality of capital consump-
tion and do not penalize domestic industries
competing in global markets. (Ex. G)

(e) We must re-adjust the tax regulations
which have thwarted sound real estate in-
vestments. (Ex. H)

BASIC INVESTMENT

In addition to these measures related to
immediate job creation, we must rededicate
ourselves to long-term investments that will
lead to a more competitive nation. The suc-
cesses we have enjoyed as a nation were not
by virtue of a special birthright, but were
the result of a dedication to succeed, hard
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work, and a commitment to education. After
World War II, we invested 2% of our GNP to
rebuild Europe's infrastructure. Yet today
we invest less than half that on ourselves. It
is time to again invest in America and her
future.

8. We must fully fund Head Start, Women,
Infants & Children (WIC) and comprehensive
family support programs in order to assure
school readiness, (Ex. I)

9. We should consolidate and more fully
fund job and skill training programs. (Ex. J)

10. We must expand the Job Corps. (Ex. K)

11. We must expand access to higher edu-
cation. (Ex. L)

12. We should establish a Public Service
Corps. (Ex. M)

13. We must provide for adequate and af-
fordable health care. (Ex. N)

PROCESS ENHANCEMENTS

In addition to investments in our future,
we need to bring greater order to the govern-
ment, its budget and a number of major gov-
ernment programs.

14. We must enact honest budget require-
ments. Until we are honest with ourselves
and the American people, we will never de-
velop the support or the discipline to address
gur mounting debt and deficit problems. (Ex.

3

15. We should enact government streamlin-
ing legislation. The government has grown,
often in haphazard ways and needs to be cut
back and better directed. (Ex. P)

16. We should enact legislation to protect
and enhance Social Security reserves. (Ex. Q)

17. We must regulate debt requirements for
leveraged buy-outs and hostile takeovers.
(Ex. R)

18. We must prevent the raiding of pension
funds. (Ex. 8)

19. The government must strictly enforce
international trade laws and combine trade
agencies and the Department of Commerce
trade functions into a unified world trade
agency. (Ex. T)

EMERGENCY SPENDING—CAPITAL BUDGET

Our economic recovery investment will be
directed toward capital improvements that
will make the future more productive.

20. In paying for economy recovery, we
need to rely on the fact that economic recov-
ery will increase public revenues some $40
billion for every one percentage point of re-
duced unemployment and will save entitle-
ment expenditures of up to one-fourth of
that amount. (Ex. U)

21. To ensure that we do not add further to
the national debt, we should freeze over-all
discretionary spending caps at FY 1992 levels
for three years. (Ex. V)

22. We should suspend the budget restric-
tions to account for the additional necessary
emergency recovery appropriations, and es-
tablish for their accounting the equivalent of
a capital budget. While the federal consoli-
dated budget does not have a “‘capital budg-
et" component, many think this would be an
important addition to any budget reform
package. Under the Summit Budgetary
Agreement, the Congress was given the
emergency authority to suspend the limits
to cope with a recession. We invoked those
exceptions for Desert Storm and we should
do no less for our domestic emergency at
this time.

To account for the added investments for
economic recovery made over the next three
years, it would be useful and helpful to cre-
ate a section in the budget wherein expendi-
tures for recovery would be treated *“as if
capital expenditures.” By definition, capital
expenditures must be repaid or amortized
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over their useful lives. This capital expendi-
ture quite appropriately could be amortized
by the increased personal and corporate tax
revenues resulting from the improved econ-
omy. One percent of unemployment costs al-
most $40 billion in lost revenues and another
$5-10 billion in increased expenditures. By
improving our economic engine, we will re-
cover these funds that can be used to repay
any temporary spending measures. It is my
view that separating these funds from the or-
dinary debt would enforce a wholesome dis-
cipline, and would provide an example for
later establishment of a capital budget in
our regular budget process. (Ex. W).
MONETARY POLICY

Although Congress has little control over
the direction of monetary policy—the con-
trol of interest rates and the growth in the
money supply—it seems to be well recog-
nized that monetary policy can have the
swiftest and most direct impact on the econ-
omy.

We should adopt the recommendations set
forth in the economy recovery program put
forth by Senators Sasser and Sarbanes, in-
c¢luding

(a) encouraging the Federal Reserve to
lower appreciably the federal funds rate;

(b) urging the Federal Reserve to increase
its holdings of long term securities; and

(¢) supporting Federal Reserve efforts to
coordinate a worldwide movement toward
lower interest rates and encourage the con-
vening an emergency meeting of the G-T fi-
nance ministers to adopt a program for low-
ering interest rates. (Ex. X)

FAIRNESS IN TAXES

Numerous tax cuts have been rec-
ommended by members of Congress and the
President.

We should shift the tax schedules to pro-
mote a tax cut for middle income families
who have suffered a ten-year overall reduc-
tion in disposable income and standard of
living, and have carried a disproportionate
share of the taxes. They are entitled to this
equalization. This reduction would have
some effect on the economy because most
likely it would be spent. It would have an
even greater Influence on morale and
consumer confidence. Once more the middle
income families could feel that their govern-
ment understands and cares about their de-
clining incomes.

CONCLUSION

The citizens of North Carolina have made
it very clear to me that their first and ur-
gent priority is the economy. We must act
first on a plan to create productive, high-
paying jobs and make the needed invest-
ments in our people, in education, in tech-
nology and in business to ensure America’s
competitive future.

EXHIBIT A
UNEMPLOYMENT BENEFITS

Last November, President Bush finally be-
came aware of and admitted the severity of
the current recession and agreed to extend
unemployment insurance benefits after
vetoing similar legislation twice. In his re-
cent State of the Union address, he called on
Congress to once again extend unemploy-
ment insurance benefits to our nation's 2
million long-term unemployed workers. Ex-
tending unemployment benefits during re-
cessionary times plays a vitally important
role as an economic stabilizer by helping the
unemployed buy food, make their house and
car payments, and remain a beneficial part
of the economy. The long-term unemployed
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need and deserve this helping hand, and our
economy needs their participation.

In prior recessions, the federal government
extended the unemployment umbrella for 52
weeks. Not so, yet, in this recession. The
Senate is expected to address this issue in
early February, 1992.

The Bush Administration continues to
stress that this recession is ‘“shallow’ be-
cause the unemployment rate has risen to
only 7.1% as opposed to the 10%-plus levels
of other recessions. This ignores the chang-
ing face of employment in America. A closer
examination of the country's employment
structure shows that the situation is far
worse than the numbers indicate. If we count
the almost 9 million seeking full time work
who are only able to find part-time work as
one-half employed, as some economists do,
the current unemployment rate would reach
almost 11%. And that still ignores more than
1.1 million citizens who have given up look-
ing for work, another 20% of the workforce
whose jobs though full time are only tem-
porary, and millions who are having to work
at jobs below their skill and pay level. Add
all of those components together and more
than one-third of our country's workforce
does not have secure, full-time employment
of their choice and skill level.

The long-term solution for both unemploy-
ment and underemployment must be a com-
mitment to enhance savings to provide the
capital for increased investment into job cre-
ating technologies.

[Exhibits B and C]
INFRASTRUCTURE

The Congress has created many programs
presently in place to improve the nation's in-
frastructure. These programs are not only
sorely needed in our states and municipali-
ties, but are also among those programs
which can most quickly stimulate the econ-
omy. These expenditures are, by their na-
ture, capital investments with long-term
benefits to the country’'s economic well
being, growth, and competitiveness. In addi-
tion, they will provide short term benefits
through job creation, increased tax revenues,
and should boost consumer confidence.
Therefore, a key component of an economic
recovery strategy should be an acceleration
of spending on already approved federal
projects. It is the one area where most
economists agree that any fiscal stimulus
should be channeled. For every $1 billion
spent on capital investment, approximately
50,000 jobs are created. Because funding for
many of these projects has already been au-
thorized, feasibility studies have been com-
pleted, permits have been obtained, these
projects can be accelerated quickly without
adding any bureaucratic requirements.

The anti-recession package announced by
Senators Sasser and Sarbanes should be
adopted. Their program of proposed grants
and/or loans to state and local governments
will not only prevent further destructive
cuts in education, public safety, and infra-
structure programs but it will also save jobs
and create new ones.

Attached are two lists addressing these ,

items: Congressman Whitten'’s Emergency
Job Creation Appropriations Act and the US
Conference of Mayors 1992 Emergency Jobs
and Anti-Recessionary Initiatives Action
Items. These issues deserve our immediate
attention.
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EXHIBIT B

Emergency Job Creation Appropriations
Act, Congressman Whitten
[In millions of dollars])
Maintain Federal buildings 250
Rebuild highways:
Highway trust fund for inter-
state restoration . Jasisive 150008
Construction of NPS roads 50
Airport and airway trust fund for

capacity improvements ............. 250.0
UMTA mass transit ... 50.0
Improve rail safety . 25.0
Rebuild rail syst,em ; 75.0
Improve veteran facilities 300.0
Improve ag research facilities ...... 150.0
Public housing modernization ...... 250.0
Community development thru fis-

CRLVORE B G s i 1,000.0
Study of competition in world

markets .. 0.25
EDA local development. 200.0
SBA . i 30.0
Plant&ng’ t.reas for Amerlca. ........... 15.0
NPS—Park and recreation facili-

O O L 50.0
Restoring historic properties ........ 2.0
Preserving the National Forest

System .....coueen 45.0
Forest Service to maintain

and construct forest .. .0
Facilities including r.ra.ils roads.

etc . .0
Burea.u of Indlan i‘acilities con-

struction and repair .. 40.0
Indian Health Service 210.0
Improve Fish and Wildlife t‘acili-

BABE o sempmi s AR AR 25.0
Bureau of Land Management fa-

cilities . 15.0
Rural develnpment a.nd resource

conservation:

Rural waster water grants ...... 300.0

Loans by Farmers Home ......... 90.0

Farmers Home operation costs 6.5
Increase Soil Conservation for wa-

tershed and flood prevention op-

erations 200.0
Prison modernization ... 260.0
Enhancement of Water Resource 190.0
Reclamation and 1rrlgatlon

projects .. 60.0
Training and Employm

ices for titles III of JTPA .......... 200.0
Unemployment Services to meet

increased costs of administering

due to state law changes ............ 100.0
Improve Higher education and re-

search facilities .........cccossenmmenne 200.0
Food distribution and emergency

shelters for FEMA . 150.0
Construction and modernlz.a.mon

of military housing .. = 200.0
Low-income energy consewation s 200.0
Motor vehicle procurement . 100.0

Total (billions) ....c.cvviimnnanns 6.3

EXHIBIT C

U.S. Conference of Mayors 1992 emer-
gency jobs and anti-recessionary initia-
tives, action items

[In billions of dollars)

Targeted fiscal assistance ..... 15.0
Public works ........ n 5.0
Community deveiopmem b‘:ock

grants . S TR i 6.0
Tra.nsportation ................ 4.0
Job Training Partnership Act ........ 2.8
Low-interest small business loans . 2.0
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U.S. Conference of Mayors 1992 emer-
gency jobs and anti-recessionary initia-
tives, action items—Continued

(In billions of dollars)
Extend waiver of HOME State and
local funding match .

Total .
E)umarr D
HOUSING

Every economic recovery since World War
II has begun with real estate, yet 1991 wit-
nessed the lowest number of new home starts
in 45 years despite falling interest rates. At
the same time, the glut of commercial real
estate has caused real property values to
drop creating huge losses in the S&L indus-
try and eroding property values which serve
as the tax base for most local property taxes.
These markets must be fixed if the economy
is to recover.

Homebuilding and Housing. With almost
750,000 construction workers out of work and
new home starts at their lowest point since
World War II, it is critical that this industry
be revitalized. To encourage Americans to
begin buying homes, both a tax credit and
access to retirement fund accounts for in-
vestments into newly constructed homes
should be provided. By providing a 10% tax
credit with a $5,000 maximum to newly con-
structed homes by individuals earning less
than $100,000 per year, the industry can be re-
vived. To revive the industry, the credit
should not be limited to first time home-
buyers. However, by putting a limit on the
credit based upon the income level of the
buyer and by limiting the credit to new con-
struction, this type of credit will not only
provide a larger relative benefit to first time
buyers, but it will also encourage home
building for a broad range of the home buy-
ing public.

Regulation and Capital Requirements. Finan-
cial institution regulators must help relieve
the credit crunch by adopting reasonable
capital standards and by not penalizing lend-
ers who refinance sound investments for ex-
isting properties. Regulators should encour-
age lending institutions to make good loans
and not penalize them for making real estate
loans simply because real estate has become
a symbol of this recession. If credit worthy
developers are not granted acquisition and
development loans, there will soon be a
shortage of new housing in this country
which could lead to inflationary housing
costs.

The Office of Thrift Supervision should be
encouraged to implement newly proposed
regulatory amendments to lower the capital
requirements for low-risk residential con-
struction lending including circumstances
where homes are pre-sold, the builder has a
significant equity participation, and the
buyer has made a substantial earnest money
deposit. Pension funds, investment funds,
REITSs, and the stock market are beginning
and should be encouraged to provide acquisi-
tion and development funds. Finally, the
sooner the thrift clean-up is completed and
the thrift industry returns to its mission of
providing loans for home builders and buy-
ers, the sooner the home building industry
will revive itself.

Affordable Housing Programs. In nominal
terms, the government’s support of low- and
middle income housing programs has been
declining for a decade. This has not only cre-
ated a shortage of affordable housing, but it
has also reduced employment in the con-
struction industry. Existing programs to in-
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crease the stock of affordable housing must
be brought back to pre-1980 levels.

Extend Low-Income Housing Taz Credit. Ex-
tension of the federal low-income housing
tax credit is vital both to producing afford-
able rental housing and to stimulating the
economy. This program provides tax incen-
tives to private and nonprofit developers to
build, buy or rehabilitate low-income rental
housing. In North Carolina alone, the $8.1
million in tax credits awarded in 1989 helped
build 3,500 units. Nationally, this credit
added 132,000 units to the nation's affordable
housing stock and supported tens of thou-
sands of jobs.

Extend the Mortgage Revenue Bond Program.
The mortgage revenue bond program should
be extended. This program reduces mortgage
costs for low- and moderate-income first-
time homebuyers of foreclosed homes owned
by the Federal Housing Administration, Vet-
erans Administration, Farmers Home Ad-
ministration and the Resolution Trust Cor-
poration. Data indicates that this program
alds in the purchase of approximately 130,000
homes each year, particularly in economi-
cally distressed areas. In 1990, these loans fi-
nanced over 60 percent of all lower-priced
RTC home sales.

Increase Funding for Affordable Housing.
Under the Reagan Administration, the fed-
eral assistance for housing was cut 80% in
real terms—a more substantial cut than any
other major segment of the budget. In 1990
Congress attempted to reverse this trend
with the Cranston-Gonzalez National Afford-
able Housing Act which created the HOME
investment partnership program to provide
grants to state and local governments for he
construction and rehabilitation of affordable
housing. In addition, existing programs, such
as the Cornmunity Development Block Grant
program and other public housing mod-
ernization and construction programs, are
long-term investments into our country's fu-
ture. Funding these programs now rather
than later will not only serve as an economic
stimulant but it will also improve the na-
tion's infrastructure and living conditions
for many Americans which in turn will make
them more productive citizens. Estimates in-
dicate that increasing appropriations by $500
million to the Farmers Home Administra-
tion Sec. 502 direct loan program and $100
million for rural housing rehabilitation,
would generate approximately 7,000 homes,
12,500 additional jobs, and $335 million in
wages. Similarly, an increase of $250 million
for Sec. 515 rural rental housing loans would
generate 7,000 new rental units, 6,000 addi-
tional jobs, and $170 million in new wages.

Encourage the securitization of multi-fam-
ily project mortgages. The lack of uniform-
ity in the financing of multi-family low-in-
come housing has restricted the turnover of
loan funds for redeployment into new invest-
ment. Fannie Mae and Freddie Mac should
develop standardized procedures for pricing,
loan terms, secondary financing, risk shar-
ing, and documentation so that financial
markets can evaluate these instruments,
securitize and package them, and create lig-
uid markets to keep those funds flowing into
additional investment for the low-income
housing market. When the Congress exam-
ines the legislation governing these Govern-
ment Sponsored Enterprises, this issue must
be addressed.

EXHIBIT E
SCIENCE AND RESEARCH FACILITIES

Although huge sums have been spent on
the Space Station, SDI, and the
Superconducting Super Collider, the univer-
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sity science infrastructure has been ignored.
The key to that door is, in many ways, the
key to our future and economic health. Our
scientific community faces critical problems
from the systematic and sustained neglect of
our university and college research labora-
tories. Support for basic scientific education
and research historically has come and must
continue to come from the federal govern-
ment’'s initiative. No other source is ade-
quate.

This is not a question of little science vs.
big science. It is a matter of preserving the
infrastructure that makes both big and little
sclence possible. In the mid-1960's the federal
government contributed approximately 30%
of the necessary capital for academic re-
search facilities. Today, that share has fallen
to under 10%. In 1986, it was estimated that
$10 billion was needed to restore our univer-
sity research infrastructure, and today that
amount exceeds $12 billion.

Capital investment in research and devel-
opment not only enhances our industrial and
manufacturing competitiveness worldwide,
but it also encourages more students to
enter the sciences. The number of American
college students intending to major in
science has decreased by almost 40% in the
last decade and many of those in our science
programs are forelgn students.

Despite, Administration efforts to elimi-
nate funding altogether, funding to the NSF
Academic Research Facilities Modernization
Program was restored at $33 million for 1992,
far below the need. We should invest no less
than $2 billion per year for the next three
vears into the NSF Facilities Modernization
Program. Significant investment replenish-
ment is essential to our future wellbeing.

In addition to that, we must also protect
university tax incentives including full de-
ductions for gifts of appreciated property
and the issuance of tax exempt bonds for uni-
versities.

EXHIBIT F
BANKING

Interstate branching. One of the key items
holding back our economic recovery is the
lack of available credit in some parts of the
country. Because banks are facing increasing
premiums for deposit insurance and stricter
capital requirements, many banks are being
forced to cut back on lending in order to pre-
serve their capital. While our banks must be
well-capitalized, there are crucial steps that
can and must be taken to ensure that our
banks are able to provide the credit the
economy needs to grow out of our current re-
cession.

One easy way to create more lending ca-
pacity is to permit banks to operate more ef-
ficiently, thereby allowing them to save re-
sources that can be turned into new loans.
Permitting banks that already have inter-
state operations to consolidate those multi-
state operations into branches of one home
state bank could save as much as $10 billion
annually nationwide. Such a savings could
produce up to $200 billion in new lending ca-
pacity every year, all without adding any
new powers or risks to the banking system.

Direct investments in viable banks. Another
step that must be taken to ensure that we
have a competitive banking system capable
of meeting the credit needs of our economy
is to provide an alternative to the costly sys-
tem of closing all banks that fall below cer-
tain capital levels, even if those banks are
operating profitably. The cost of closing all
these institutions, with the attenuated costs
of foreclosures on loans made by the banks,
removal of lines of credit to ongoing busi-
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nesses, and job losses, could be reduced sub-
stantially if efforts were made to save, con-
solidate or merge viable institutions before
they failed.

The government can and should join with
the private sector in investing in troubled
but viable financial institutions, both to pro-
tect the Federal Deposit Insurance Corpora-
tions and to encourage mergers, consolida-
tions and reforms within banks that will re-
sult in stronger and better capitalized insti-
tutions that are capable of meeting the cred-
it needs of their communities and the United
States economy.

Municipal revenue bonds. As our economy
struggles, so do our cities and towns. Many
cities are finding it increasingly difficult to
raise funds for needed infrastructure invest-
ments, including building new schools,
bridges and roads. A part of their difficulty
stems from outdated laws which permit
banks to underwrite a select few municipal
revenue bonds, but not all of them or even
most of them. This anomaly stems from a
1933 law which was written at a time when
municipal revenue bonds did not exist. The
Congress should change this law to give our
cities and towns the maximum flexibility
possible when trying to raise needed funds
for important infrastructure investments.

Encourage loan workouts rather than liquida-
tion. The RTC recently established a loan
workout program manned with both govern-
ment and private sector specialists charged
with assessing troubled loans and assets. The
objective of this task is to avoid the whole-
sale liquidation of loans and assets when the
government takes over the thrift, but in-
stead is to assure viable borrowers that an
effort will be made to renegotiate and work-
out their loans so that the equity in their
ventures may be protected and the taxpayer
loss may be reduced. The FDIC should be en-
couraged to adopt similar strategies.

EXHIBIT G
INDUSTRIAL PRODUCTIVITY

Capital gains. Although capital gain pref-
erence should not be the centerpiece of a tax
package, we must encourage savings and in-
vestment. There are many capital gains bills
presently in Congress, but the most appro-
priate ones are those directed to new, long-
term (3 year minimum) investments into
productive, job-creating ventures.

Research and Development taxr credits. Until
we develop a national policy regarding re-
search and development and public-private
partnerships, it is essential that we not dis-
courage the private sector from abandoning
its R&D activities. Therefore, the R&D tax
credit should be extended permanently so
that industry is not faced with having to
guess whether or not Congress is going to
provide continuing 6- or 12-month exten-
sions. We need to assure industry that R&D
is an important national resource and that it
can strategically plan for the future.

Business capital investment. The investment
tax credit, originally a Democratic proposal
30 years ago to stimulate investment and job
growth, has been a useful tool when applied
for a limited time for a limited purpose. The
ITC should be reinstituted for a limited pe-
riod of 12 to 24 months for increases in incre-
mental business investment, above historical
averages, into newly productive, job-creating
plant and equipment. In addition, deprecia-
tion policy should assure that depreciable
lives of capital expenditures are reasonable
and do not penalize businesses making cap-
ital investments.

IRAs. IRAs are a vehicle that not only en-
hances retirement opportunities for the
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workforce, but by encouraging savings, IRAs
provide pools of capital which are essential
for investment and job creation. Certainly,
no taxpayer wanting to invest in a retire-
ment account should be denied that oppor-
tunity.

EXHIBIT H
COMMERCIAL REAL ESTATE

Although commercial real estate markets
will continue to experience the effects of
overbuilding for several years, Congress may
have gone too far in the 1986 tax reform ef-
fort in its efforts to curb the abuses that oc-
curred in the preceding 5 years. While no in-
dustry should rely upon the tax code for its
economic health, similarly, no industry as
vital as real estate should be penalized by
the tax code. The law should be amended to
permit passive loss deductions for actual
cash flow losses; however, losses caused by
fancy bookkeeping or excessive depreciation
deductions should not be permitted. In addi-
tion, real estate businesses should be per-
mitted to net losses against gains as other
businesses can. The real estate industry
should play by the same rules as all other
businesses and be permitted to make deci-
sions and take risks based upon economic,
rather than tax, benefits and costs.

EXHIBIT I
INVESTING IN CHILD DEVELOPMENT

Head Start. Comprehensive and quality pre-
school programs, such as Head Start, clearly
provide one of the most cost-effective strate-
gies for helping at-risk children become
more effective learners and more productive
citizens. Head Start helps children start
school ready to learn. It helps keep children
at grade level. It helps prevent, costly special
education and teen childbearing, and it helps
lower the high school dropout rate. In fact,
every $1 spent on Head Start saves society up
to $6 in the long-term costs of welfare, reme-
dial education, teen pregnancy, and crime.

Despite this impressive record, we provide
Head Start funding for only about one-third
of all eligible three- and four-year-olds. In
1989, over 20 percent of all American children
lived in families with incomes below the pov-
erty line. We know the devastating effects of
growing up in poverty: if we do not inter-
vene—as early as possible—to change the life
prospects of these children, the future of our
nation is dim indeed. We simply cannot af-
ford to lose 1 in 5 U.8. children to inadequate
education, health care, and socialization.
The best way to ensure that at-risk children
start out on the right track is to provide
them with a high-quality preschool experi-
ence. We can do this by providing full fund-
ing for Head Start for every disadvantaged
child in the country. We must do this now:
the lives of millions of American children
hang in the balance.

We are currently only providing assistance
to approximately one out of every four
youngsters in need of this assistance. This
program should be fully funded.

WIC. The Supplemental Food Program for
Women, Infants, and Children—commonly
known as WIC—provides milk, cheese, infant
formula, eggs, cereal, juice, and peanut but-
ter, along with health and nutrition counsel-
ing, to low-income mothers, pregnant
women, infants, and children under age 5.

WIC is one of the most cost-effective gov-
ernment programs. Each dollar spent on
pregnant women in the WIC program saves,
according to the USDA, from $1.77 to $3.13 in
Medicaid costs for mothers and infants in
the first sixty days after birth alone. Preg-

CONGRESSIONAL RECORD—SENATE

nant women who receive assistance through
WIC are less likely to deliver premature or
low birth weight babies. They are more like-
ly to have healthier babies. These benefits
result in enormous Medicaid savings and re-
duced federal and state health care spending.

WIC has also been linked to longer-term
health benefits for participating children.
Four- and five-year-old children who partici-
pated in WIC in early childhood have better
vocabularies and score higher on standard-
ized tests than do comparable children who
did not participate in WIC. Children in the
WIC program have reduced rates of child-
hood anemia, a disease which can impair the
attention span of children and reduce learn-
ing capacity. According to medical experts,
early childhood is the principal period in
which brain cell replication occurs. Mal-
nutrition during this period may reduce
brain growth and impair cognitive develop-
ment and learning, causing irreparable dam-
age. WIC can reduce the incidence of this
tragic occurence.

In short, WIC is a wise investment. It gen-
erates important short-term reductions in
medical costs and long-term improvements
in the health and productivity of children.

Yet current funding levels allow only ap-
proximately 556 percent of the nation's eligi-
ble women and children to participate in the
WIC program. 1 support moving rapidly to-
ward full funding for WIC and believe we
should reach this critical mark by fiscal year
1996. In this way we will be one mightly step
closer to reaching our first national edu-
cation goal: **By the year 2000, all children in
America will start school ready to learn.””

To achieve full funding by 1996, we would
need to invest an additional $800 million in
the next 4 years. President Bush's FY 1993
budget calls for $2.8 billion for the WIC pro-
gram, enough to serve only 5.3 million of the
8.7 million eligible individuals.

EXHIBIT J
JOB TRAINING

Both the supply and the demand of the
U.S. workforce are undergoing rapid
changes, and these trends will become even
more accelerated in the future. Demographic
studies show that by the year 2000, there will
be a decline in the number of youth entering
the labor force, a rapid aging of the existing
workforce, and a substantial increase in the
proportions of women, minorities, and immi-
grants in the American labor force. These
changes in the supply side of the labor mar-
ket will take place against a backdrop of
rapid changes on the demand side as well. A
fundamental shift will be the increased im-
portance of basic educational and vocational
skills as a qualification for employment. Job
market growth will be primarily in the serv-
ice sector. Many more jobs will be tech-
nology-based, and workplaces will become
increasingly integrated into multinational
economy.

To meet these changing labor market
needs, job training programs throughout the
country must change on two fronts:

1. Programs designed to help the most dis-
advantaged in our society must do a better
job of reaching more of that population
group. Without training in the basic skills
that this group often lacks, their job oppor-
tunities in the future higher-skills, service-
oriented job market will be very dim. Yet
the Job Training Partnership Act, the cen-
terpiece of our job training system for the
disadvantaged, serves less than 6% of the eli-
gible population. Likewise, the Job Corps
reaches a similarly low percentage of eligible
youth. Both these programs should be great-
ly expanded.
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2. It is not only the disadvantaged in our
society who need improved job training op-
portunities. Compared to our major eco-
nomic competitors, the United States has se-
rious systemic shortcomings in our employ-
ment training provisions for the large popu-
lation of noncollege-bound youth. Japan,
Germany, Sweden, and the United Kingdom,
among other countries, offer much more
meaningful vocational training in their pub-
lic school systems and in on-the-job training
provided by employers. In these countries,
job-related training and apprenticeships are
worked Into the school setting, and
noncollege-bound youth often finish high
school with a certification of achievement in
vocationally related skills, so that they can
move quickly and easily into the job market.
In the United States, we too must begin to
forge better connections between schools,
employment agencies, and the larger em-
ployment communities. An orientation into
the world of work should be integrated into
the public schools. We should work to de-
velop a system of technical and professional
certificates which both students and adult
workers could pursue. In addition, employers
should be given incentives and assistance to
invest in the further education and training
of their workers.

ExHIBIT K
JOB CORPS

Jobs Corps is America’'s only residential
education and vocational training program
designed exclusively for young, unemployed,
and undereducated men and women aged 16
through 21. For every dollar invested in Job
Corps, $1.46 is returned to the economy
through reductions in income maintenance
payments, savings from reduced crime and
incarceration rates, and through increased
taxes pald by graduates. In addition, accord-
ing to a Department of Labor study of 1989
Job Corps participants, 84% were successful,
with 67% finding unsubsidized employment
and 17% graduating to further education and
advanced training.

However, Job Corps is currently operating
at 102 percent capacity. The demand for Job
Corps services has increased so much in some
areas of the country that centers are consist-
ently operating at over 100 percent capacity.
Therefore, appropriations for this important
program should be increased by $160 million.
This funding will increase the Job Corps pro-
gram by approximately ten percent, adding
ten new program centers to the already ex-
isting 106 Job Corps sites.

EXHIBIT L
COLLEGE AID

The long-term strength of our economy is
dependent on a number of factors, but a
strong educational system is perhaps the
most important of them all. Education has
been the vehicle that has allowed millions of
Americans throughout the decades to better
their lives, their communities, and our coun-
try. We need to ensure that this vehicle is
available in the future for all who have the
talent and desire to make use of it. No one
should be deprived of access to higher edu-
cation because of cost. The cost that is truly
too high is the cost of not providing ade-
quate access to education.

During the last decade, the cost of college,
after adjusting for inflation, has risen by
40%, while federal assistance for college edu-
cation has grown by only 5%. A decade ago,
a typical college support package was two-
thirds grant and one-third loan, but that
ratio has now been reversed, so that many
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college students finish school burdened with
debt. Worse yet, too many decide against
college altogether when the price tag is so
high.

Federal support for college aid should keep
pace with the rising costs of that education.
Creative ways for students to repay loans,
perhaps tying loan payments to income or
allowing for graduated or balloon-type re-
payments, must be explored. These reforms
can be financed, in large measure, simply by
doing a better job of collecting student
loans.

Education is our nation’s best investment
in the future: we should invest in it liberally.

EXHIBIT M
PUBLIC SERVICE CORPS

The National and Community Service Act
of 1990 established a Commission on National
and Community Service to provide leader-
ship in strengthening the spirit of commu-
nity involvement for America’s young peo-
ple. The Commission’'s grant program to
states will stimulate a wide array of commu-
nity service initiatives and will encourage
community partnerships to address the edu-
cational, human service, environmental, and
public safety needs of the nation. States will
in turn make grants to local organizations
that currently conduct or plan to conduct
youth service programs. The federal govern-
ment should fully fund this program.

EXHIBIT N
HEALTH CARE

The country has a daunting challenge to
reform the health care system to make cer-
tain that every citizen has access to com-
prehensive health insurance. National health
care costs are increased 163% during the past
decade and could more than double again be-
fore the end of the decade. The impact on
business and its ability to compete has been
exacerbated by the fact that corporations
now spend as much on health care as they
earned in profits, whereas 25 years ago
health care costs consumed only 14% of prof-
its.

The rapid rise of health care costs has led
to the loss or unavailability of insurance
coverage to one-fifth of the population. A
growing number of people with pre-existing
conditions cannot purchase insurance at any
cost, Not only are an estimated 37 million
Americans uninsured, but an additional 20
million non-elderly are underinsured.

We must also address the failure of any of
the current health care proposals to ade-
quately address the problems associated with
Medicare and the fact that the percentage of
Americans aged 65 and over will rise to 22%
of the population by the year 2030, further
straining the current system. In 1990, Medi-
care accounted for 16% of total health ex-
penditures. Medicare expenditures are esti-
mated to have represented 2% of GNP in 1990
and are expected to increase to 6.8% of GNP
by 2060.

Therefore, health care reform should be di-
rected toward the following goals:

(a) Be affordable and accessible to all;

(b) Guarantee comprehensive medical serv-
ices while preserving the right to choose
one's own physician;

{c) Simplify administration with clear,
uniform, and reasonable regulations because
24% of the health care dollar is now
consumed by administration;

(d) Be “‘portable,” without long waiting pe-
riods or exclusions for pre-existing condi-
tions for individuals who change jobs;

(e) Be priced equitably for individuals,
small businesses, and large corporations and
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with the same tax treatment since approxi-
mately one-quarter of the uninsured are ei-
ther employed or live in a household in
which there is a working adult;

(f) Be coordinated with Medicare, Medic-
aid, and the public Health Care System;

(g) Contain effective cost-containment
measures since approximately one-third of
selected medical procedures may be per-
formed unnecessarily; and

(h) Effectively address malpractice costs.

EXHIBIT O
HONEST BUDGET REQUIREMENTS

‘‘Honest budget’ legislation is essential to
our ability to make good decisions and to
measure our performance. The American
people should be told the true state of gov-
ernment spending. The annual increase in
the national debt should be reported as the
deficit rather than some other fictitious
amount which ignores ‘“‘off-budget” items
and nets out future obligations. Trust fund
surpluses should not be used to cover operat-
ing deficits, and capital expenditures which
are, in fact, long-term investments in our
country’s infrastructure and educational
system rather than operating expenditures
which are fully consumed in the year ex-
pended should be identifiable.

‘““The Honest Budget/Balanced Budget
Act,” S, 101, keeps the unified budget, but
also requires a more business-like presen-
tation that more clearly exposes our fiscal
problems. The unified budget is split into
three parts. Social Security and all other
federal retirement program spending and re-
ceipts are listed apart from general operat-
ing spending and receipts. That is not our
money. We are merely the trustees. All pay-
ments to those retirement programs, both
employer payments transferred from general
operating revenue and earmarked trust fund
revenue, are included.

S. 101 also requires that all interest obliga-
tions be clearly listed in a debt and interest
account, separate from retirement and gen-
eral operating accounts. Also clearly listed
here is annual debt and debt increase. The
real deficit and the real debt are there for ev-
erybody to see.

All other general revenue receipts and
spending are listed in an operating account
that must be balanced. With the exception of
this balanced budget requirement, S. 101 sim-
ply requires us to account for federal spend-
ing in a way that exposes honestly and sim-
ply the fiscal problem of debt and interest.

EXHIBIT P
GOVERNMENT STREAMLINING

The federal government has many overlap-
ping and obsolete programs and agencies. We
must establish a commission to cull through
the federal bureaucracy to identify programs
and agencies which should be either elimi-
nated or consolidated. To put teeth in this
concept and to prevent the entire process
from unraveling after the Commission pre-
pares its report if members attempt to pro-
tect specific programs or agencies, the legis-
lation should be designed to be an “‘all-or-
nothing' package requiring the Congress to
vote for or against the entire package with-
out being able to make any amendments. To
assure that the process is one of continually
seeking to maximize governmental effi-
ciency, the commission should be renewed
every four years.

EXHIBIT Q
SOCIAL SECURITY *“'INVESTMENT IN
TOMORROW™

The Social Security trust fund surplus
should become a source for lending to state
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and local governments for their educational
system and capital improvement projects. At
present, the Social Security surplus is either
invested in Treasury securities or simply
used to offset the federal government's defi-
cit spending.

By permitting the Social Security surplus
to be invested into interest bearing bonds
and loans to state and local governments,
many benefits can be achieved. The surplus
provides a source of funding for state and
local governments which often have dif-
ficulty raising funds for long-term expendi-
tures. Since the federal government is able
to borrow at the most favorable rates in the
market, these governments can benefit from
lower costs thereby enabling them to lower
their taxes. In addition, it is critical that the
federal government help protect the edu-
cational systems and infrastructure invest-
ment in this country, a large portion of
which is made and maintained by the state
and local governments. All of this can be ac-
complished without costing the taxpayer
while helping secure the future of govern-
ments and citizens alike.

EXHIBIT R
LBO AND CORPORATE TAKEOVER LAWS

Throughout the 1980s, the corporate raiders
constantly told the Congress that if any
changes were made to the laws governing
corporate takeovers and leveraged buyouts,
those changes would cause a crash in the
stock market. They argued that these deals
were only making corporate America ‘‘lean-
er and meaner.” But now that we have seen
the destruction that these highly leveraged
deals have wrought on our economic com-
petitiveness and that no big deals are driving
up the stock market, Congress should finally
make the long overdue changes to the laws
governing corporate takeovers. Those
changes should include a host of alterations
to the securities laws that give the raiders
an upper hand, but should also include provi-
sions prohibiting any transactions unless the
raider puts a substantial amount of equity—
real money—into the deal and provisions
that preclude stealing from the workers’
pension fund in order to finance the deal.

At a minimum, we need to:

(1) Close the 13-d window to insure timely
disclosure of intention to take over a cor-
poration;

(2) Increase the tender offer time period to
ensure that investors and managers have suf-
ficient time to evaluate a tender offer;

(3) Require an independent fairness ap-
praisal of all leveraged buyouts;

(4) Require that at least half of the financ-
ing for a transaction be firm financing not
obtained by pledging the assets of the target
corporation;

(5) Prohibit the termination of any pension
plan within five years of a change in control
of the corporation; and

(6) Prohibit the use of pension assets to in
any way finance a transaction.

In addition, we should cut back on the de-
duction that corporate raiders can take for
interest on the debt issued to finance their
highly leveraged deals. There is no reason
the American taxpaver should subsidize
transactions that leave companies so mired
in debt that they cannot possibly survive
downturns in the economy such as we are ex-
periencing now.

EXHIBIT 8
PENSION RAIDING

Present law permits corporations and their
owners to raid pension plans if, at some
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point in time, they appear to be funded be-
yond their immediate actuarial needs. This
problem reached epidemic proportions in the
case of Cannon Mills in North Carolina. Pen-
sion plan contributions belong solely to the
beneficiaries of the plan. The benefits accru-
ing from additional investment earnings or
cost savings should inure to the benefit of
the plan beneficiaries and not to the corpora-
tion making the contribution.

There are a number of steps Congress can
and should take to protect pensions from
terminations or reversions which leave the
beneficiaries with anything less than their
fully funded plans. We must act to prevent
any further erosion of the security American
workers should rightfully be able to rely
upon for futures.

EXHIBIT T
TRADE POLICY

Competitiveness. The ability of U.S. goods
and services to compete in world markets
has become a necessary priority on the na-
tional agenda. Unless our products are com-
petitively produced and successfully mar-
keted abroad, our trade deficit will worsen.
Increasing exports creates jobs and enhances
economic productivity. From 1986-1990, fully
one-quarter of America’s growth resulted
from increased exports.

We are piddling away time and competitive
edge by looking to our trading partners to
artificially stimulate demand for U.S. goods.
What we need is bold, structural reform. It is
time to take a creative look, with America’s
self-interest in mind, at the mechanisms
that are currently in place to promote U.S.
goods and services in Europe, Africa, Latin
America and Asia. We must reorient our De-
partment of Commerce and our trade agen-
cies to be pro-active in promoting U.8. eco-
nomic interests and products. We must en-
courage public/private partnerships and
begin to invest heavily in private sector re-
search and development.

At the crux of competitiveness is identify-
ing products in which the U.S. has the great-
est potential for future growth. Techno-
logical innovation and the development of
our human resource capital are the source of
economic growth and require fundamental
strategic planning. The government must
participate fully in creating the context,
support and climate for personal and cor-
porate initiative to flourish.

In connection with this endeavor, we
should reexamine our depreciation policy in
light of the global economy in which our in-
dustries now compete. Depreciation allow-
ances must not penalize American compa-
nies competing against foreign competitors
who may have more favorable allowances,
quicker write-offs, and inflation adjust-
ments.

Fair Trade. Developing our own competi-
tive advantage is half of the battle. The
other half is securing compliance with inter-
national law by our trading partners. While
America’s recent decline in international
competitiveness has been aggravated by
many internal and external factors, con-
stantly blaming other countries for acting in
their own interest is self-defeating. There is
no excuse for an overly-conciliatory Amer-
ican trade policy. The Administration is
charged with the responsibility of going to
bat for American workers and firms, not ex-
cusing foreign countries for violating trade
law when it is convenient. We talk about
needing a level playing field, but, unfortu-
nately, we keep waiting for the other team
to play by our rules.

Our trading relationships do not occur in a
vacuum. In fact, our foreign policy concerns
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about environmental, labor and human
rights standards should apply in our trade
agreements as well. Each trade agreement is
unique and must be scrutinized for its im-
pact on the American worker and effected in-
dustries. The U.S. not only has the right but
has an obligation to keep our national inter-
est in mind in these negotiations.

As long as the U.S. expects Japan to adopt
our form of market economy and endorse our
concept of ‘‘free trade,” we are procrasti-
nating the development of a much-needed
trade policy for Japan. The tightly-knit gov-
ernment and business ‘“‘keiretsu’ system in
Japan is not likely to dissolve because the
Bush Administration complains that it is un-
fair while U.S. competitiveness is being un-
dercut. We must take a tough approach in all
our trade agreements and recognize the need
for a special policy addressing our trade defi-
cit with Japan.

EXHIBIT U
PAYING FOR ECONOMIC RECOVERY

The most important factor in paying for
economic recovery is the creation of jobs
since each one percent of unemployment
costs the federal government approximately
$40-45 billion in lost tax revenues and in-
creased costs of governmental operation.

Just as important is the increase in in-
come levels. When we reverse the decline in
manufacturing wages, which have dropped
almost 15% since 1978, the economic health
of the federal government will also turn
around with the economic improvement of
its workforce. An increase in the wage base
would not only improve the quality of life
for each citizen, but it will also improve the
fiscal position of the country.

The programs outlined here are, for the
most part, an acceleration of existing capital
expenditures designed to improve the pro-
ductivity of the country. There will be a
peace dividend which will not only provide
the resources we need for these programs but
also provide the ability to reduce the deficit.

EXHIBIT V
FREEZE DISCRETIONARY SPENDING CAPS

The Budget Enforcement Act provides two
opportunities for relaxing the discretionary
spending limits and the pay-as-you go re-
quirements. One is in the case of an emer-
gency and the other is in the case of reces-
sion or slow economic growth.

During the past year, neither of those ex-
ceptions have been utilized except for ap-
proximately $10 billion appropriated for Op-
eration Desert Storm. Despite the recession,
the low-growth provisions have not been in-
voked. Given the tremendous size of our defi-
cits and the added interest costs that come
with the deficit Congress should not exceed
the discretionary caps.

The Budget caps should be frozen for the
first three years of this program to match
the anticipated start-up period. No economy
in the history of the world has ever righted
itself by reducing services to its citizens.
Every major industrial economy has fueled
its way to recovery through increased pro-
ductivity, increased wages, and a correspond-
ingly broader tax base. We have aided other
countries during their times of need and in-
dustrial growth and they have succeeded. We
must now apply the same formula to our own
recovery.

EXHIBIT W
EMERGENCY RECOVERY APPROPRIATIONS

To the extent that these programs require
additional outlays, they should be accounted
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for in an emergency recovery appropriations
trust account. Increased revenues from the
re-employment increased productivity of the
workforce should be applied first toward the
retirement of that trust account and then to-
ward deficit reduction.

Our economic recovery investment will be
directed toward capital improvements that
will make the future more productive. To en-
sure that we do not add further to the na-
tional debt, we should freeze over-all discre-
tionary spending caps at FY 1992 levels for
three years. We should suspend the budget
restrictions to account for the additional
necessary emergency recovery appropria-
tions, and establish for their accounting the
equivalent of a capital budget. While the fed-
eral consolidated budget does not have a
“‘capital budget'' component, many think
this would be an important addition to any
budget reform package. Under the Summit
Budgetary Agreement, the Congress was
given the emergency authority to suspend
the limits to cope with a recession. We in-
voked those exceptions for Desert Storm and
we should do no less for our domestic emer-
gency at this time.

To account for the added investments for
economic recovery made over the next three
years, it would be useful and helpful to cre-
ate a section in the budget wherein expendi-
tures for recovery would be treated “AS IF
CAPITAL EXPENDITURES.” By definition,
capital expenditures must be re-paid or am-
ortized over their useful lives. This capital
expenditure quite appropriately could be am-
ortized by the increased personal and cor-
porate tax revenues resulting from the im-
proved economy. One percent of unemploy-
ment costs almost $40 billion in lost reve-
nues and another $5-10 billion in increased
expenditures. By improving our economic
engine, we will recover these funds that can
be used to repay any temporary spending
measures. It is my wview that separating
these funds from the ordinary debt would en-
force a wholesome discipline, and would pro-
vide an example for later establishment of a
capital budget in our regular budget process.

EXHIBIT X
MONETARY POLICY

Senators Sasser and Sarbanes have pro-
posed a series of monetary policy initiatives
which should be adopted immediately:

1. Although the Federal Reserve lowered
the discount rate to 3.5%, it has not lowered
the federal funds rate appreciably. The Fed
should move immediately to lower the fed-
eral funds rate by at least another one-half
percentage point.

2. The Treasury should immediately shift
toward shorter maturities in future auctions
of government securities, and the Fed should
increase its holdings of long-term securities.
This will reduce the supply of long-term
Treasury securities, raise their value, and re-
duce the long-term interest rates both for
the government and for capital markets.

3. The Federal Reserve should provide the
leadership necessary to convene an emer-
gency meeting of the G-7 finance ministers
and central bank leaders to agree upon a pro-
gram for worldwide interest rate reduction.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Delaware [Mr. ROTH].

Mr. ROTH. I thank the Chair.

(The remarks of Mr. ROTH pertaining
to the introduction of S. 2172 are lo-
cated in today's RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.')
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NORMAN LOCKMAN

Mr. ROTH. Mr. President, my home
State of Delaware is fortunate to have
a fine Pulitzer-prize-winning political
columnist by the name of Norman
Lockman.

Of course, Mr. Lockman and I do not
agree on every issue. In fact, some-
times we stridently disagree. But even
on those occasions, I am impressed by
his insight, by his ability to commu-
nicate difficult ideas simply, and by his
dedication to fairness.

Yesterday morning, Norm Lockman
offered an editorial that explains the
very complex political differences that
exist between the Republican and
Democratic Parties when it comes to
economic policy. What I find most in-
triguing about the column is that it
not only captures and explains the ab-
struse differences concerning econom-
ics, but it captures the philosophical
and attitudinal differences as well. And
it discusses these differences in a sim-
ple and straightforward way.

To do this, Mr. Lockman uses as his
metaphor a character from a fairy-
tale—the goose that lays the golden
egg from Jack and the Beanstalk. That
goose, in the editorial, is private
money, the producer of jobs. How each
party wants to use the goose distin-
guishes the differences between them,
and even creates their inability to
work together for the good of those
who must eventually receive the gold-
en eggs—the American people.

Mr. President, Norm Lockman offers
some tremendous wisdom in his edi-
torial, and in so doing allows us to see
ourselves a little more honestly. But
perhaps more importantly, by objec-
tively framing the differences that
exist between us, he demonstrates that
for the well-being of all Americans
these differences can, and must, be
overcome.

I ask unanimous consent that Mr.
Lockman’s editorial be printed in its
entirety in the RECORD.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

No NEED To B KICKING GOLDEN GOOSE
(By Norman A. Lockman)

WASHINGTON.—Talk about poor commu-
nications. Republicans and Democrats were
in the same room for President Bush’s State
of the Union speech Tuesday night, but I'm
not sure they were on the same planet philo-
sophically.

The problem is that the president was
talking about private money, and Demo-
crats, as a philosophical group, really don’t
get the concept of private money as a pro-
ducer of jobs.

Basically, here is the problem with the

State of the Union dialogue on Capitol Hill.

President Bush says to Democrats in Con-
gress, “If you like golden eggs, then stop
kicking the golden goose. Feed it.”

The Democrats in Congress say back, “The
golden goose doesn't deserve to be fed. It
hasn't been laying the golden eggs in our
backyard.”

Bush wants a cut in the capital gains tax;
a permanent tax credit for industrial re-
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search and development, a 15 percent invest-
ment tax allowance; a liberalized passive
loss rule for real estate developers; all gold-
en goose food.

House Speaker Thomas S. Foley, a pay-
roller of the old order, won't hear of it.

“We will insist that this time the benefits
must go to the working families, not to the
privileged,” he said in his response to the
president. **The president said when you aim
at the well off, you usually hit the little guy.
The truth is for 12 years they (presumably he
means the rich or Republicans) have been
promising to help the little guy and then
giving all the breaks to the well off. And it
is time that that stopped.”

What needs to be stopped, Mr. Speaker, is
the payroller mentality about money. Most
of us who have never dealt with money ex-
cept as a paycheck don't think of it as any-
thing other than a limited possession, given
begrudgingly by people who don't deserve it.

Money does, indeed, trickle down. More ac-
curately, it circulates, and if there is not
enough at the top of the cycle, it won't build
up enough momentum to make it pass the
bottom, and the economy stalls. It's really
not that complicated.

Mr. Foley worries about doing *‘favors™ for
the richest 1 percent of taxpayers. Where, 1
wonder, does he think their money goes? To
yachts and mansions I suspect. No matter
how many yachts and mansions the 1-
percenters own, most of their money is in-
vested in things that will make it multiply.
When the entrepreneurs are able to produce,
they hire people. That's what keeps the
economy running. That's why you need to
make it more productive for the l-percenters
to invest their money in things that make
more money.

Democrats in Congress would prefer to
shortcut this process by taking a significant
portion of the investment profits from the 1-
percenters and giving it directly to we
payrollers as some kind of class benefit. It is,
however, not a very smart strategy in the
real world.

Unfortunately, our Democratic team in
Congress doesn't really believe in the dy-
namics of risk and opportunity. If they did
they would go ahead and feed the damn
goose and then figure out ways to make it
want to lay its golden eggs in the right
place. What the Democratic team really be-
lieves in is egalitarianism, the doctrine of
the right to equal results. They want regular
geese to be able to produce golden eggs just
like the “‘privileged’ ones.

This may be a naive political concept, but
it is the bedrock of the Democratic Party's
reason for being.

Republicans want to try remedies from an
array of choices that promise to make more
money for the money suppliers. Democrats
want to deprive the money suppliers supply
of money. Workers seldom worry much about
where the money for their factories comes
from. Many assume they somehow pay for
themselves, existing by and for themselves.
Therefore it becomes difficult to figure out
why a substantial portion of the money that
comes from a factory's products should go to
individuals who don’'t sweat on the produc-
tion line.

The reason is simple. Their money, called
working capital, is what keeps the factories
running. Until Congress gives working cap-
ital the same respect as working people, the
economy will continue to languish.

We may not like the golden goose, but it
sure is stupid not to feed it.

Mr. ROTH. Mr. President, I suggest
the absence of a quorum.
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The PRESIDING OFFICER. The ab-
sence of a quorum has been suggested.
The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. EXON. Mr. President, I ask unan-
imous consent that the order for the
guorum call be rescinded.

The PRESIDING OFFICER (Mr.
KonL). Without objection, it is so or-
dered.

Mr. EXON. Mr. President, just prior
to the beginning of the session, I led a
Senate Armed Services Committee Del-
egation, which included Senators
THURMOND, LEVIN, and MACK, to the
newly created States of Russia,
Kazakhstan, and Ukraine, three of the
four members of the Commonwealth of
Independent States possessing nuclear
weapons previously controlled by the
Soviet Union. The purpose of this mis-
sion was to assess the overall political
and economic situation of the Com-
monwealth and to discuss with officials
the status and future plans for the nu-
clear weapons—both strategic and tac-
tical—located in these republics. The
delegation has completed its trip re-
port and I ask unanimous consent that
the text of the report be printed in the
RECORD following my remarks, along
with our letter to the chairman of the
Armed Services Committee and addi-
tional comments by this Senator and
those of Senator LEVIN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. EXON. Mr. President, Lincoln
Steffins, when asked by American
statesman Bernard Baruch about his
visit to postrevolutionary Communist
Russia, once replied: ‘I have been over
into the future, and it works.”

This past year the world watched in
astonished disbelief and euphoria as
another revolution shook the world,
forcing us again to cast our eyes to the
future and the fate of a people. The
revolutions of 1917 and 1991 are epochal
events, milestones by which to judge
the beginning and end of this remark-
able, and sometimes tumultuous, cen-
tury.

The Bolshevik Revolution of 1917 was
an outgrowth of a world war that had
vanquished the Russian state. In an en-
vironment of profound deprivation, a
civil war was fought and the Com-
munist state was born. The revolution
of 1991 was also an outgrowth of need
and war. The Soviet Nation, its econ-
omy bled lifeless by state policies of
brutal collectivization and command
markets, has seen better days but now
has ended. The Communist ideology
that had fueled the cold war against
the West had been stripped of its ve-
neer, revealing a legacy of rule that
had imprisoned the minds and shackled
the bodies of its people. When Alexan-
der Solzhenitsyn writes in the “Gulag
Archipelago”™ of the “‘History of Our
Sewage Disposal System’™ he is using a
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poignant metaphor to describe the per-
secution, enslavement, and torture en-
dured by millions in order to quench
the perverse paranoia of Communist
rulers over the decades.

I recount this chapter of history be-
cause I believe it provides valuable in-
sight for those who look to a future
where democracy has replaced com-
munism, free markets take the place of
command economies, and one super-
power dissolves into 15 independent
States. The people of the former Soviet
Union have endured the hardships of
two world wars, famine, and 70 years of
Communist rule. Their relatives before
them overcame autocratic rule and
serfdom. Their patience and strength
has been proven and has become part of
their cultural identity. But how will
they fare in their perseverance toward
a future of democracy and free enter-
prise, concepts foreign to them?

Having just returned from the new
Commonwealth, I find myself question-
ing the premise of the statement made
in an earlier context: ‘I have been over
to the future, and it works." Though
the future of the Commonwealth is in-
deed promising, it is debatable whether
democracy and capitalism will prevail
given today’'s grim economic condi-
tions. Whether the future works in the
Commonwealth States is far from cer-
tain. The hurdles leading to success
and stability are indeed formidable.

After spending a week in the cities of
Moscow, Russia; Chelyabinsk, Russia:
Alma Ata, Kazakhstan; and Kiev,
Ukraine; I offer the following abbre-
viated assessment.

In the area of political reforms, the
Republic of Russia is, at present, filling
much of the political vacuum left with
the dissolution of the Soviet Union. It
has assumed the Soviet seat on the
U.N. Security Council and is in the
process of consolidating possession and
control of all Soviet nuclear weapons
within its borders by 1994.

It is unclear whether the Common-
wealth itself will survive. It may serve
as little more than a transitional body
toward complete independence of indi-
vidual member states while common
nuclear weapons and economic con-
cerns are resolved. Nationalism is evi-
dent in the new independent republics;
while understandable, it is hoped such
will not spread to a military threat to
neighboring republics or other coun-
tries.

The political survival of Russian
President Yeltsin is far from certain.
Some officials the delegation met with
predicted a second coup attempt in the
near future. Pockets of support for the
former Centralized Soviet Government
are still evident. On our journey to the
closed, secret military city of
Chelyabinsk-65, a portrait of Lenin
hung in the airport lounge and the
military garrison guarding the city’s
nuclear facilities flew the Red Soviet
flag as a conscious protest to recent
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democratic reforms. In testimony to
this precarious political situation,
former Soviet Foreign Minister Eduard
Shevardnadze in his meeting with the
delegation called the climate gloomy,
to use his words, and offered the belief
that the threat of authoritarian rule is
greater today than before last year's
coup.

It is clear, however, that a genera-
tion of leaders throughout the Com-
monwealth have dedicated their lives
to seeing that democracy and a free
market economy survive. Throughout
our meetings with officials in the three
republics I heard a consistent call for
closer ties and cooperation between the
United States and the individual repub-
lics.

On the issue of nuclear weapons,
progress is being made to remove all
tactical nuclear weapons from Ukraine,
Byelorus, and Kazakhstan by July 1 of
this year and all strategic weapons by
the end of 1994, though some potential
problems of transportation, storage,
and dismantlement remain and there is
some potential footdragging with re-
gard to the removal of ICBM's in
Kazakhstan.

While these weapons are being dis-
armed prior to transport, the consoli-
dation and storage of the nuclear war-
heads is taking place in Russia. Actual
warhead dismantlement will also take
place in Russia and may, based on ex-
isting technical capacity, stretch well
into the next century.

Russian officials we met with con-
sistently stated that they have the
technical expertise and facilities to
dismantle these weapons but lack the
infrastructure to safely store the sur-
plus nuclear material.

Due in part to its experience in
Chernobyl, Ukraine is following an ex-
peditious path toward being free of nu-
clear weapons during the transition pe-
riod through 1994. Assurances were
given to the delegation that they are
moving toward a safeguard system
whereby any one of the four presidents
where nuclear weapons are stationed
could prevent the use of any Common-
wealth nuclear weapons until final con-
solidation of weapons in Russia is
achieved in 1994. As of now, however,
this veto system is not technically
operational.

Officials of the Russian Ministry of
Atomic Power and industry expressed
an interest in obtaining United States
financial assistance, presumably from
the $400-million technical assistance
package approved by Congress last fall,
to complete construction of a facility
in Chelyabinsk-65 for the reprocessing
of weapons-grade plutonium and ura-
nium into fuel rods for commercial nu-
clear reactors. I recommend that my
colleagues examine the trip report for
a more detailed description of the facil-
ity and proposed joint government ven-
ture.

I found no definite evidence during
our trip of atomic mercenaries or a
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brain drain of scientists to Third World
Nations, though all officials we met
with are concerned that the tempta-
tion to take lucrative offers is great
and requires an innovative solution to
prevent the proliferation of nuclear ex-
pertise.

On other military matters, I found
each Republic committed to civilian
control of the military while the old-
line military is supporting a unified
command of conventional forces. Indi-
vidual Republics, in particular,
Ukraine, are critical of the concept, in-
tent instead, on forming their own con-
ventional forces. No more evident is
this struggle over control of military
personnel and equipment than in the
ongoing dispute between Russia and
Ukraine over the Black Sea Fleet.

Conversion of the military-industrial
complex in the Commonwealth—which
totals 7T million workers and 1,100 fac-
tories—will be difficult but necessary,
resulting in high unemployment. Both
Russia and Ukraine, where most of
these facilities are located, are re-
questing international assistance in
this area.

In the area of the economy, the
shortage of food is a problem of both
distribution and production. The dele-
gation heard reports that the hoarding
of food has increased since the lifting
of price controls. Food supplies in Mos-
cow were scarce; in Alma Ata, fair; in
Kiev, better but prices were high, hav-
ing, on average, tripled in the days pre-
ceding our arrival.

The consensus in Russia is that
President Yeltsin needs a couple of
years to succeed with an economic plan
toward a free market system. In the
short term, the Republics are in dire
need of medical supplies, herbicides,
and animal fodder. Long-term eco-
nomic restructuring will be difficult
with the privatization of land, farms,
and businesses being extremely com-
plicated yet crucial to success.

At present, the United States is lag-
ging behind European nations in ex-
panding trade with the Commonwealth.
Until the ruble is made convertible
currency, barter, joint ventures, and
other innovative trading concepts are
the most appropriate tools as we look
to expand our Nation's business rela-
tionship with the new States.

Our efforts and those of other nations
in bringing about sound and productive
economies in the Commonwealth may
be the difference in seeing that demo-
cratic rule survives in these new na-
tions as prices outpace wages and mili-
tary conversion lengthens unemploy-
ment lines. Political stability is tied
directly to the economic state of the
Commonwealth. What hangs in the bal-
ance is the future of a remarkable
democratic revolution that liberated
Eastern Europe and brought down the
Berlin Wall.

Mr. President, I recommend the full
report, which will be printed following
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these remarks, be studied by my col-
leagues as part of the overall con-
centration and interest that we in the
Congress must take toward this chal-
lenge that has presented itself to us
and to the world.
Mr. President, I yield the floor.
EXHIBIT 1

U.S. SENATE,
Washington, DC, January 31, 1992,
Hon. SaMm NUNN,
Chairman, Senate Armed Services Committee,
U.S. Senate, Washington, DC.

DEAR SAM: I am pleased to provide you
with the trip report on the Senate Armed
Services Committee delegation's visit to
Russia, Kazakhstan and Ukraine. The mis-
sion of the delegation, which I headed, was
to assess the overall political and economic
situation in the Commonwealth of Independ-
ent States and to discuss the status and fu-
ture plans for the nuclear weapons—both
strategic and tactical—located in these three
republics.

The enclosed report discusses the itinerary
and program of the delegation trip, provides
overall findings on the political and eco-
nomic situation, evaluates the status of nu-
clear weapons and other military matters,
and concludes with a section of general rec-
ommendations. An appendix of additional
views by individual senators follows the
main report.

This trip was timely and informative. The
first-hand observations and face-to-face
meetings we had during our six day visit to
the Commonwealth will prove invaluable as
the Committee continues to tailor our na-
tional security policy to reflect the remark-
able changes taking place in the former So-
viet Union.

With best wishes.

Sincerely,
JiM EXON,
U.8. Senator.
TRIP REPORT: SENATE ARMED SERVICES COM-

MITTEE DELEGATION'S VISIT TO RUSSIA,

KAZAKHSTAN AND UKRAINE, JANUARY 15-20,

1992

Purpose, Itinerary and Program. A delega-
tion representing the Senate Armed Services
Committee visited Russia, Kazakhstan and
Ukraine on a fact-finding mission January
15-20, 1992. The purpose of the visit was to as-
sess the overall military, political and eco-
nomic situation in three of the four republics
possessing nuclear weapons, and to discuss
the status and future plans for the nuclear
weapons—both strategic and tactical—lo-
cated in these republics. The delegation was
headed by Senator Jim Exon (D-Nebraska)
and included Senators Strom Thurmond (R~
South Carolina), Carl Levin (D-Michigan)
and Connie Mack (R-Florida).

The first stop was Moscow. Following a
briefing by Ambassador Robert Strauss, the
delegation met with representatives of the
Defense and Security Committee and then
with representatives of the International Re-
lations Committee of the Russian Supreme
Soviet (parliament) in the Russian Repub-
lic's “White House.”” The delegation was re-
ceived by Vice President of the Russian
Academy of Sciences Yevgeniy Velikov, by
chief arms control negotiator (and former
Soviet Deputy Foreign Minister) Aleksey
Obokhov. It met with Acting Minister of
Atomic Power and Industry Nikipelov and
the senior leadership of that Ministry. The
delegation exchanged views with senior Rus-
sian officials at a luncheon hosted by Ambas-
sador Strauss, and at an informal dinner
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which the delegation hosted for Russian
guests. The delegation was received by
former Soviet Foreign Minister Eduard
Shevardnadze.

On January 17th, after receiving special
clearances from several Russian ministries,
the delegation flew to the city of
Chelyabinsk, a military-industrial center lo-
cated in the Ural-mountain region of the
Russian Federation. Accompanied by re-
gional officials as well as by the officials of
the Ministry of Atomic Power and Industry,
the delegation was taken by bus to a closed,
tightly guarded city of 84,000 residents,
known only by its post office box address,
“‘Chelyabinsk-65."" There, the group (the first
Senate delegation to be admitted to this
city) was shown facilities that could be used
to reprocess weapons-grade plutonium and
uranium into fuel for commercial nuclear re-
actors. It was also shown storage pool for
spent nuclear reactor fuel rods and a facility
which classifies radioactive waste materials.

The delegation then proceeded to Alma-
Ata, the capital of the Central Asian Repub-
lic of Kazakhstan. The delegation was re-
ceived by Kazakh Foreign Minister
Suleymenov, the Deputy Defense Minister,
and the Deputy Chairman of the Kazakh Su-
preme Soviet, along with eight senior mem-
bers of the Supreme Soviet, including a
Kazakh scientist specializing in questions of
nuclear deterrence.

The delegation’s final stop was Kiev, the
capital of Ukraine. Following a briefing by
American Charge d’affairee John Gunderson,
the group was received by Ukrainian Presi-
dent Kravchuk, by Minister of Defense
Morozov, by the Chairman of the Supreme
Soviet Committee on Defense and Security,
and by Foreign Minister Zlenko.

In addition to meetings with senior offi-
cials, the delegation surveyed food stores,
farmers’ markets and other retail outlets in
the three capital cities. It visited two pri-
vately-owned restaurants and held numerous
conversations at each stop, utilizing Rus-
slan-speaking Senate staff members accom-
panying the delegation.

The meetings were cordial, unusually pro-
ductive, and often marked by an unprece-
dented degree of openness.

Overall Findings: Political Situation. These
three newly-independent republics currently
are struggling toward democracy, pluralism
and a market economic system. While Russia
is recognized as the “continuation’ of the
former Soviet Union, relative to the Soviet
Union’s status as a permanent member of
the United Nations Security Council and of
its possession of strategic nuclear weapons,
it was evident that distinctly different coun-
tries are now emerging, particularly in the
case of Ukraine. The newly-founded “‘Com-
monwealth of Independent States™ (CIS) ex-
ists essentially in name only. Although some
officials underscored the important role it
could play in such areas, as strategic nuclear
weapons and trade among CIS republics, its
future is decidedly unclear.

The delegation heard widely differing as-
sessments of the political durability of Rus-
sian President Boris Yeltsin. Some felt that
he would soon fall because his government’s
economic reform has failed to produce an im-
provement in living conditions. Others pre-
dicted a second coup attempt within months.
Former Soviet Foreign Minister
Shevardnadze, for example, warned that the
threat of authoritarian rule was greater
today than before the August 1991 coup at-
tempt. Still others felt that Yeltsin and his
advisors would demonstrate the leadership
needed to guide Russia through its current
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difficult transition period. This will depend
largely upon his success in stabilizing the
economy and in dealing with the military.

Signs of change were evident throughout
our visit. We met with officials who had just
assumed their positions, others who were
about to be promoted, and still others who
were not sure what position they currently
held. In Moscow and Kiev, new Republic flags
were flying. In Alma-Ata, a new flag was ap-
proved during our visit. At the same time,
vestiges of the former Russian-dominated
Soviet empire were evident throughout the
trip. The security garrison at the secret
military-industrial city of Chelyabinsk-65
was still flying the old Soviet flag, as if to
protest the USSR's break-up. Statues and
portraits of Lenin were in evidence at each
stop. In Kiev, the Lenin statue had been re-
moved from the main square, but in Alma-
Ata officials were inclined to keep his statue
as part of their history. However, the group
was told in Alma-Ata that the city's Lenin
Prospekt and Karl Marx Street would soon
be renamed. A large portrait of Lenin dis-
appeared from the wall of Chelyabinsk air-
port, shortly after the delegation com-
mended on its prominence.

Concerns about the possible emergence of
differing national interests among the repub-
lics of the CIS were expressed in each cap-
ital. Russians were troubled by Ukrainian
nationalism; Kazakh and Ukrainian officials
clearly were worried about power and asser-
tiveness of Russian nationalism and the ap-
parent restiveness of former Soviet military
establishment. The current dispute over the
Black Sea Fleet has brought the tensions out
in the open. In fact, criticism was leveled at
St. Petersburg Mayor Sobchak for his par-
ticularly sharp attack against Ukraine. Vir-
tually everyone the delegation encountered,
officials and non-officials alike, admire the
United States and favored an open, mutually
beneficial relationship with our country.

Overall Findings: Economic Situation. Worry
about high prices, shortages, and an uncer-
tain economic future were palpable at each
stop. The value of the ruble against Western
currencies has declined to the point that
newspapers cost less than one penny, an ex-
cellent seat at the opera costs about seven
cents, and a round-trip flight between Kiev
and Moscow costs less than one dollar. Spi-
raling prices for average wage-earners and
pensioners have become staggering. For ex-
ample, the price of bread has increased 10-
fold within twelve months.

Despite drastic price reforms in early Jan-
uary, little desirable food was available in
the state stores. In Moscow, the delegation
saw long lines for margarine and sugar. The
selection of meat and fish was extremely
poor. Food was plentiful in farmers’ markets
but at very high prices and somewhat lim-
ited selection. For instance, at the central
market in Kiev beef cost about 50 rubles per
pound; fresh tomatoes were about 100 rubles
per pound—while the average household in-
come is around 600 rubles monthly and pen-
sions average around 200 rubles monthly.
Chelyabinsk, an industrial city of 1.2 mil-
lion, suffers from shortages of sugar, meat,
dairy products and sometimes bread. Re-
gional officials said that free soup kitchens
recently were opened to feed children and
the elderly. While the group heard of no in-
stances of serious popular unrest in the
cities it visited, no one knew when patience
might give way to significant manifestations
of frustration and anger.

There was nothing to suggest starvation in
the major cities, and many residents had
horded food in anticipation of the January
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price hikes. Indeed, a senior Russian sci-
entist told the delegation he had accumu-
lated a private stockpile of hundreds of
pounds of potatoes. Tensions clearly will in-
tensify if individual food supplies run out be-
fore economic reform can bring new supplies
of food to the market at affordable prices.

Privatization of land and commercial en-
terprises is hindered by high taxes, stubborn
old-school bureaucrats and a lingering egali-
tarian mentality. Officials in Moscow,
Chelyabinsk and Kiev asked for U.S. help
with military conversion. Officials in each of
the three republics hoped for close economic
ties with the United States across the board
and indicated they would welcome trade on a
barter basis or otherwise.

Overall Findings: Status of Nuclear Weapons.
The delegation was told that encouraging
progress has been made in transporting tac-
tical nuclear warheads to Russia for even-
tual dismantling, in accord with the com-
monwealth agreement reached in Minsk in
December. In particular, officials in Ukraine
seemed determined to meet the agreed dead-
line of July 1, 1992 for shipping all tactical
warheads to Russia. Knowledgeable officials
of the Ministry of Atomic Power and Indus-
try revealed that tactical weapons were ren-
dered inoperable at their deployment sites
before shipment. According to officials of
that Ministry and other informed sources,
some 8-10 thousand warheads have been dis-
assembled in Russia since 1985. An inter-
agency group was formed on January 14, 1992
to handle problems stemming from the ship-
ment, dismantling and storage of fissionable
material from tactical nuclear weapons. Offi-
cials indicated they did not need U.S. tech-
nical assistance with dismantling but would
welcome help with transportation and stor-
age as well as with nonproliferation of weap-
ons technology. Officials of the Ministry of
Atomic Power and Industry were anxious to
receive U.S. support (they said they needed
about $170 million) to complete a facility at
Chelyabinsk-65 for conversion of weapons-
grade plutonium and uranium for certain
types of reactors.

At the same time, several well-informed
contacts in Moscow said they felt military
data regarding the location and accountabil-
ity of tactical nuclear weapons was not high-
1y reliable.

The status of strategic nuclear weapons
was more complex. For example, the delega-
tion heard contradictory views on the future
of these systems in Alma-Ata. Some officials
cited a strong anti-nuclear sentiment stem-
ming from Thazards created by the
Semipalatinsk nuclear test facility in north-
ern Kazakhstan, Others emphasized
Kazakhstan's geopolitical location between
two large nuclear powers—Russia to the
north of China to the southest—and openly
said that they would not surrender strategic
nuclear weapons located in the republic
while Russia and China retained similar
weapons.

Senior political and military officials in
Ukraine emphasized their determination to
remove all strategic nuclear weapons from
Ukraine by 1994, no matter what other repub-
lics did with such weapons. They said they
would disable the warheads on strategic
weapons if the systems could not be removed
on schedule. These officials also described
existing civilian controls over the launch of
strategic weapons: a special telephone net-
work now links the four “nuclear’ presi-
dents, so that they can confer immediately
in a crisis situation. At present, only Rus-
sian President Yeltsin can authorize a
launch, although this power reportedly was
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granted to him by the other Commonwealth
members with the proviso that they would
be given a special device by which each of
them could technically prevent a launch.
That device was not yet installed. Ukrainian
officials said they would not participate in
this system once strategic systems had been
removed from their soil.

The delegation found no specific evidence
of proliferation of nuclear weapons or weap-
ons expertise. Officials agreed on the poten-
tial seriousness of the problem and welcomed
cooperation with the United States on meas-
ures to cope with it.

A knowledgeable Russian official conceded
that strategic weapons modernization was
underway but insisted it was being con-
ducted within the provisions of the START
Treaty. Another well informed source indi-
cated that continuing modernization pro-
grams stemmed from conservatives within
the military-industrial complex who were
still concerned over maintaining parity with
the United States. According to this source,
modernization would continue even if Boris
Yeltsin ordered its cessation.

Overall Findings: Other Military Issues.
Many contacts voiced concern over anti-
democratic tendencies among traditionalists
in the military establishment. One source
said that morale was so poor in military
units that unit commanders were not re-
sponding to orders from above, and only the
strategic forces maintained good discipline,
at least for the moment. At the same time,
this source said that material need to main-
tain strategic nuclear systems was not being
received at the weapons sites and was creat-
ing dangerous local situations. Another
source said that the military establishment
scoffed at the notion of a “commonwealth”
of independent republics. Ukrainian officials
downplayed the dispute between Ukraine and
Russia over the Black Sea fleet, noting that
Ukraine only wanted the capability to de-
fend its coastline, maritime borders and ter-
ritorial waters, and would not conduct oper-
ations outside of the Black Sea. These offi-
cials felt the issue had been defused by Rus-
sia’s agreement to divide the fleet. However,
they anticipated difficult negotiations with
Russia over the specific allocation of naval
assets.

Ukrainian officials were critical of Boris
Yeltsin's support for a unified military es-
tablishment for the entire Commonwealth.
They said Ukraine would proceed with its
plans to create a modest Ukrainian military
establishment, including ground, air and
naval forces.

General Recommendations. The delegation
found this trip to be timely and informative.
The delegation offers the following general
recommendations for United States policy
toward the republic of the CIS:

(1) A smooth transition from totalitarian-
ism to democracy, pluralism and a market
economy is far from assured. The United
States has a unique and probably perishable
opportunity to foster this transition, al-
though the volatility of the process calls for
prudence in the way assistance is rendered.

(2) In the political-military field, the re-
publics we visited are anxious to learn of our
oversight procedures and to have our advice.
Democratic forces are looking to the United
States for support: this is an opportunity we
must not miss.

(3) In the economic field, these republics
want U.S. economic investment, particularly
in the form of joint ventures, They are open
to barter arrangements. They emphasize
their need for our involvement in military
conversion, which they believe can be mutu-
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ally beneficial. Measured cooperation in all
these areas can serve our national security
interests.

{4) One example of military conversion was
the appeal by the Russian Ministry of Atom-
ic Power and Industry for U.S. investment in
the Chelyabinsk-65 plutonium and uranium
reprocessing facility. The delegation was not
in a position to judge the technical merits of
this proposal but believes this and other
such options should be promptly and fully
investigated by the Administration and Con-

gress.

(5) The delegation found widespread appre-
ciation for the two Congressional initia-
tives—on transportation of humanitarian aid
and assistance in weapons destruction—
adopted with broad bipartisan support by the
last session of Congress. The delegation’s
overall findings confirmed the wisdom of
providing the Administration with these au-
thorities. However, there are uncertainties
about CIS needs and how the assistance
would best be utilized. The delegation be-
lieves that the historic nature of the changes
underway in the former Soviet Union calls
for continued bipartisanship and creativity
from both the Congress and the Administra-
tion as the CIS republics strive to realize the
values our country embodies.

(6) The United States is well represented in
Moscow and Kiev. But working conditions
for American officials are inadequate and re-
quire prompt upgrading., Staffing patterns
and procedures suited to the Cold War period
call for critical review in light of new reali-
ties, in particular the need to foster eco-
nomic development. The United States
should promptly establish an official pres-
ence in each CIS republic so that we can
track the diverse domestic and foreign poli-
cies in each of these countries. In so doing,
we will be better positioned to advance our
national interests.

ADDITIONAL VIEWS OF SENATOR J. JAMES EXON

The foregoing official report of the delega-
tion is a very accurate assessment of the sit-
uation in the Commonwealth and our collec-
tive recommendations. Understandably, each
senator may have come away from the trip
with somewhat minor differences in their
impressions and views.

It is clear that the nuclear and conven-
tional threat from the former Soviet Union
has deteriorated rapidly as compared with
even twelve months ago. Nonetheless, the
present situation requires a certain caution
on the part of the United States. There is a
general consensus that stability would be
best assured when all of the former Soviet
nuclear weaponry is consolidated within the
borders of the Russian republic. I agree with
this conclusion provided that Russia is capa-
ble and committed to maintaining its
present course of openness, democracy and
free enterprise. The world should, however,
consider that the success of these encourag-
ing reforms are far from certain. Though not
a pleasant scenario, we must consider the
implications of Russia not succeeding in its
current efforts and turning back the clock to
a totalitarian form of government.

The jury is still out on the future and
while reductions in our defense spending can
and should be realized in the upcoming
years, we would be prudent to proceed with
our phased reductions using a ‘‘tether’’ that
could reverse these cuts if there appeared to
be an erosion of democracy in the Common-
wealth and a reemergence of a pro-military
government. The possible emergence of a
new militant Russia or a Third World coun-
try unfriendly toward the United States ac-
quiring some of the former Soviet nuclear
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arsenal or scientific expertise raises legiti-
mate concerns. The geopolitical balance in
the entire region formerly dominated by So-
viet military power may be up for grabs with
serious implications for the free world. The
future of the new Commonwealth holds
promise for success, but hopes and idealism
are not the sole pillars of sound American
national security policy.

What are the chances that the Common-
wealth's economic, political and military re-
forms will be successful? In my view, no bet-
ter than 50-50. While prices triple and infla-
tion soars, wages and goods production re-
main low. the delegation heard stark pre-
dictions from some high government and
non-government officials that Russian Presi-
dent Yeltsin could not succeed. We heard dif-
fering opinions as to whether a Yeltsin fail-
ure might result in his replacement by a suc-
ceeding democratic reformer or whether his
fall would be as a result a traditional coup or
popular revolt of the people.

It is in the national security and economic
interests of the United States for President
Yeltsin and other Commonwealth leaders to
succeed. If President Yeltsin was to fail fol-
lowing the demise of Soviet President Gorba-
chev some might be attracted to a return
back to a form of government which pro-
vided more stability to the economy, no
matter how structurally flawed. My views is
that it would be a mistake for us to assume
that just because Russia and the rest of the
Commonwealth has embraced democracy and
the free market system that all is well. My
further belief is that since there is little ex-
perience with democracy in the Common-
wealth the former Soviets have turned to the
political system because of the promise of a
better life after the ruinous effects of com-
munism. Citizens of the Commonwealth are
not steeped in the traditions and values of
democracy and the medicine necessary to
bring about true reform could foster some
thinking that maybe the old system was, in
retrospect, better.

We have a “‘once in a lifetime" opportunity
in the Commonwealth. We cannot afford to
be shortsighted by adopting a position of
economic isolationism. There is a danger
that the industrialized nations in their
scramble for new economic markets might
overemphasize unilateral policies of assist-
ance. Our assistance program to the Com-
monwealth should be a coordinated effort
with the free world. We are currently behind
the efforts of many of our allies in this area.

If we await for a convertible ruble or as-
sume that a handsoff approach will guaran-
tee that a free-market system will take root,
we run the peril that successful political,
economic and military reforms in the Com-
monwealth may not be successful. There is
an attitude in America that we continue to
worship at the altar of the almighty dollar
in dealing with the Commonwealth though
they are strapped for the hard currency to
conduct traditional commerce. Throwing
American dollars at the problem is not the
solution. Barter, joint ventures and other in-
novative trading concepts are the most ap-
propriate approaches as we expand our na-
tion's business relationship with the Com-
monwealth.

ADDITIONAL VIEWS OF SENATOR CARL LEVIN

I returned from this visit with a renewed
determination to push for active U.S. in-
volvement in eliminating as much Soviet nu-
clear material as fast as we can and to work
to keep Soviet nuclear scientists from being
lured to Third World countries like Libya. I
want to win what is likely to be a race
against time, while doing what we reason-
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ably can to improve the odds for democracy’s
long term survival in Russia.

We saw what could be great opportunities
to reduce the nuclear weapons which have so
threatened us. We were the first Americans
to visit a facility under construction at one
of the ten heretofore secret atomic cities,
Chelyabinsk-65. That facility, when finished,
might be able to preprocess weapons-grade
plutonium and highly enriched uranium
from Soviet warheads into fuel for use in
commercial nuclear power plants. This
would not only help eliminate nuclear weap-
ons and their most dangerous components. It
could also reduce the prospects for nuclear
weapons proliferation, make storage safer,
and place the reprocessed nuclear materials
under international safeguards.

We were also encouraged by Ukrainian
President Kravchuk's unconditional commit-
ment during our meeting to eliminate all nu-
clear weapons from Ukrainian soil by 1994,
regardless of what other republics do with
their nuclear weapons. This is very impor-
tant as leaders in Kazakhstan suggested that
they wish to keep nuclear weapons as long as
Russia and China have them. The Kazakh ap-
proach is regrettable—we need fewer coun-
tries with nuclear weapons, not more.
Kravchuk also told us of Yeltsin's commit-
ment to install a mechanical device in this
office which would require his physical au-
thorization—not just his verbal authority—
before any nuclear weapons could be
launched from any republics with nuclear
weapons.

But such extraordinary, positive develop-
ments for our security could evaporate as
quickly as they appeared. We saw and heard
much evidence that Yeltsin is fighting an up-
hill battle in implementing economic re-
forms. Democratic reforms could go under as
Russia's military grows more and more im-
patient for pay, housing or job security and
if the Russian people grow so disheartened
by lack of food and medicine, and by steeply
rising prices, that they won't protect their
new government from the next putsch at-
tempt.

We heard of nuclear scientists looking for
work and being enticed by countries such as
Libya for their nuclear programs, Economic
times are so difficult in Russia that a thou-
sand of those scientists, for instance, might
be kept working for just a few million dol-
lars a year.

We should promote and facilitate private
joint wventures with those scientists to ex-
plore breakthroughs in disposal of nuclear
waste, in conversion of Soviet military in-
dustries to commercial nonmilitary use, and
in converting plutonium and uranium from
Soviet nuclear warheads into peaceful com-
mercial energy.

These are extraordinary times. We should
be responding in an extraordinary fashion.

Mr. EXON. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without

objection, it is so ordered.

FOCUSING ON THE ECONOMIC
PROBLEMS

Mr. SPECTER. Mr. President, I have
sought recognition before we close the
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session for today because I believe it is
important that the Congress of the
United States focus on the economic
problems of the Nation pursuant to the
President's State of the Union speech
on Tuesday. I believe that Congress
should stay in session and not take the
recess which is scheduled from Feb-
ruary T to 17 and should not take the
recess which is scheduled from March 6
to 16. We must strive to meet the dead-
line called for by President Bush in his
State of the Union speech on Tuesday.

The economic problems of this coun-
try require immediate congressional
attention. In categorizing the serious-
ness of our economic situation, I pause
over the word ‘‘crisis,” I pause over the
word ‘‘emergency.’ I do not want to ar-
ticulate a call which is alarmist, but
suffice it to say at an irreducible mini-
mum, the economic problems of our
country demand immediate congres-
sional action.

The State of the Union speech was
made on Tuesday, January 28. Today is
January 31. The President has called
for congressional action by March 20.
That congressional action cannot be
completed if we treat this matter like
business as usual.”” We can meet the
President’s deadline of March 20 only if
we put our shoulder to the wheel now,
and eschew the February and March re-
cesses.

In categorizing the seriousness of the
problem, I am reminded of what Presi-
dent Reagan said, that it is “‘a reces-
sion when your neighbor loses his job.
It is a depression when you lose your
joh.”

I have traveled my State continu-
ously since Thanksgiving, the begin-
ning of recess, until we reconvened
here 10 days ago, on January 21. I have
found the people of my State enor-
mously concerned about the Nation's
economy. I have found many people in
my State out of work. I know the situ-
ation is the same in all 50 States.

I recently read of a poll which shows
that 41 percent of the American people
are afraid of losing their job in the
next year. Additionally, 70 percent of
the American people have heard their
neighbors talk about fear of losing
their job in the next year.

This attitude is probably more de-
structive for the Nation's economy
than the hard figures of unemploy-
ment, and the hard figures of unem-
ployment are at unsatisfactory levels.

I took this floor at the same podium,
at the same seat, in November and
urged that the Congress stay in session
during December and January to tack-
le these problems. When I traveled
through my State, I was more sure
than ever that that is what we should
have been doing. Unfortunately, we did
not do that. I note this point only to il-
lustrate that this is not a new call by
this Senator.

The President has outlined an eco-
nomic package which has real sub-
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stance. He has called for an investment
tax credit to stimulate business expan-
sion. He has called for modification of
the passive loss rules on real estate,
recognizing that the real estate indus-
try is indispensable to an economic re-
covery. He has called for a tax credit
for first-time home buyers. He has
called for the use of IRA's to be ex-
panded to be used for medical expenses
and home purchases. These are just
parts of his overall policy for economic
recovery.

I believe it is a good start, and I have
some additions to suggest. Senator Do-
MENICI and I introduced legislation in
November to allow penalty-free use of
IRA’s, Keogh plans and 401(k)'s to
stimulate consumer purchasing power.
There are $800 billion in those accounts
in addition to the $3 trillion or more in
regular retirement accounts.

We are in sort of an economic strait-
jacket. The budget agreement pre-
cludes spending money unless there is
an offset. So it is extremely difficult to
prime the pump. Similarly, we cannot
reduce taxes unless we have an offset.
So that notwithstanding the tremen-
dous economic power of the United
States we are trapped in a kind of eco-
nomic straitjacket. Therefore, the $800
billion in these accounts, which is set
aside for a rainy day, would be of great
use right now.

I would prefer not to use the IRA’s,
because we do not save enough as a na-
tion and I would rather leave them for
retirement accounts. But the kind of a
problem we have today and the avail-
ability of those IRA’'s to stimulate
consumer purchasing power makes it
important to use them now.

I think we made a mistake in the 1986
tax law in altering the law with respect
to IRA’s. Prior to the 1986 tax law,
every taxpayer was entitled to take
$2,000 out of his income and put it in a
separate IRA account. That $2,000
would be nontaxable, and interest on
that $2,000 would be nontaxable.

The super IRA proposal, currently
pending with 74 Senate cosponsors,
would permit the use of IRA's on so-
called capital investments like home
purchases, medical expenses, and col-
lege tuition.

The idea occurred to Senator DOMEN-
icI and me to use that concept on exist-
ing IRA's. Our proposal would allow
the purchase of durable goods, such as
new cars, a new home, and home fur-
nishings.

Further, we have proposed that there
be no penalty on the withdrawal of an
IRA. Today, if you take money out of
an IRA before you are 592, you have to
pay a penalty. Our proposal would also
delay the payment of taxes on the
IRA's over the next 4 years.

It seems to me that our problems are
as much psychological as economic
today. To paraphrase Franklin Delano
Roosevelt, what we really have to fear
is fear itself. We must instill a new
confidence in the American consumer.
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Mr. President, it may be that we
need to supplement what President
Bush has said, as I have suggested.

The economic problems which we
face today did not originate last week
or last month or last year. They have
been building up over a long period of
time because we have neglected to plan
for the long term. We have neglected
savings. We have neglected investment.
We have neglected research and devel-
opment.

I saw an advertisement which said
what we have to do for the economy is
look to the next quarter. That is, Janu-
ary 1; the year 2025. We have to give
that kind of thought and that kind of
planning. But, at the same time, there
are things we can do now.

I believe it is incumbent on us to
tackle these problems right now. On
Friday afternoon, January 31, almost 2
p.m., with the last vote having been
taken, I know the realities are not too
good for action this afternoon on Fri-
day. I know the prospects are not too
good for Monday. Therefore, I do not
think we ought to be in recess in Feb-
ruary. I do not think we ought to be in
recess in March. 1 think this Congress
ought to respond to the President’s
challenge of a March 20 date.

The American people are sick and
tired of political nitpicking. They do
not care whether it is a Democratic or
Republican idea. They want to see
some action.

It is a tough political year, and there
is a lot of partisanship in this Cham-
ber. There was a lot of partisanship in
the House Chamber when the President
made the State of the Union speech.
There was excessive partisanship.

I think we ought to put that aside, at
least until March 20, and go to work. I
think, unless we respond, that there
are 535 Members of Congress whose jobs
are in danger, and ought to be. That is
why I have taken the floor for a few
minutes this afternoon to urge, as
forcefully as I can, that the leadership
of the Congress, the membership of the
Congress, cancel those recesses, tackle
the problems of the economy, look at
the proposals set forward by the Presi-
dent, make our amendments and modi-
fications, and go to work in the inter-
est of the American people.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WIRTH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

JOHN GARDNER
Mr. WIRTH. Mr. President, some
years ago, I had the privilege of serving
as a White House fellow in the old De-
partment of Health, Education, and
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Welfare. That was a program estab-
lished—still going today—under Presi-
dent Lyndon Johnson. Every year, 15 to
20 people in their late twenties, early
thirties, that work at the highest lev-
els of Government, come to understand
the process and take that expertise
home, and to become what its real in-
tellectual founder, John Gardner, calls
“‘inners and outers.”’

I was assigned to Gardner, who had
been, prior to that, the president of
Carnegie Corp. of New York. And after
being Secretary of HEW, he founded
the urban coalition, Common Cause,
and is now a distinguished professor at
Stanford University. He became coach
and mentor to many of us, and his in-
tellectual leadership remains loud and
clear.

A speech was given yesterday, by Mi-
chael Walsh, the new president of the
Tenneco Corp., in Houston, TX. Mike
was in the first year of White House
fellows in 1965, I believe, and is, like
many of us, a devotee and in many
ways protege or disciple of Mr. Gard-
ner’s.

All of us have worked and talked to-
gether about the need for institutional
change, the importance of moving rap-
idly and urgently, particularly in this
modern world.

I wanted to take a few minutes this
afternoon to share what I thought was
just an extraordinarily good speech by
Michael Walsh to the House Demo-
cratic Caucus yesterday, not in a par-
tisan sense by any means, but simply
because it reflects, I think, some of the
themes that this country must pursue.
Mr. Walsh says:

Let me start by putting my cards face up
on the table. I'm not an economist, a tax ex-
pert, or an expert period. I don't know for
sure where the economy is going. I'm trou-
bled by the state of America, but I'm leery of
quick fixes and weary of excessive political
rhetoric.

I do, though, know something about global
competition. I've wrestled with all the alli-
gators in the swamp. I've made, or have seen
others make, every mistake in the book—not
just once, but twice or three times. I've been
to Japan 25 or 30 times, beginning in 1963
when I was an exchange student at Keio Uni-
versity. I've had responsibility for joint ven-
tures, manufacturing plants, and distribu-
tion activities all over the world.

All this has given me a pretty good sense
of perspective of where America is and how
we stack up against the competition.

Let’s start with the bottom line. Many in-
dustrial businesses in this country are fall-
ing seriously behind in the global competi-
tive struggle.

I agree with Tom Peters that almost all
American companies are trying—trying as
never before. But most are not getting bet-
ter, at least fast enough, given the global
competition. This raises the obvious ques-
tion of why not and what we can do about it.

Look, there's a temptation to think that
this is just a business problem. But the fact
of the matter is that's not the way it is. It
is fundamentally a problem of large-scale in-
stitutions. And the issue of dealing with
large-scale institutions comes down to two
words: leadership and change.
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Let me put this into perspective.

A good friend of mine recently spent a cou-
ple of days at Cal Tech talking with some of
the smartest people in the world focusing on
mankind's most serious problems.

Participants were all over the lot regard-
ing the main threats to our civilization. Pop-
ulation, The environment. Competitiveness.
The failure of our political institutions. The
list is long.

But no one—and I'm emphasizing no one—
in the course of the entire 3 days focused on
the two fundamental issues—leadership and
the challenge of making fundamental change
in large, complex institutions. That's the
bottom line in terms of effective action on
any one of those problems.

All this doesn't make for a good 15 second
sound byte. But the fact of the matter is it's
the truth.

So, in that sense, the problems you face in
your every day life and the problems I face
are a lot more similar than you're inclined
to believe.

Let me make a point you may find surpris-
ing. Business leaders fall short in many re-
spects—but more than any other reason, we
fall short because we fail to appreciate the
political nature of business leadership.

What am I talking about? Think about it.

Changing any large, complex organization
requires reaching out to and mobilizing var-
ifous constituencies whose interests often
conflict. There's somebody out there who
wants to put a foot on the brake no matter
what you want to do. It may be a regulatory
agency; a labor union; a community whose
welfare is threatened by a plant closure; a
public utility commission; an environmental
group; senior citizens; a newspaper—you
name it. The kind of thing you think about
and deal with every day of your political life.
But if you think those realities aren't as
ever-present in my life as yours, you're
WIong.

In this sense, the political nature of effec-
tive business leadership is enormously im-
portant. Business leaders could do a lot
worse than to take a page out of the book of
the most effective of your colleagues.

Having said that, our political institutions
are failing because many of our political
leaders fail to understand the economic or
business aspects of political leadership. The
government can go broke just as surely as
private business. The bankruptcy is just less
evident and takes a lot longer.

Seen in this perspective, politicians can
and should take a page out of the book of the
most effective corporate change makers.

My point, I hope, is obvious. Business lead-
ers have a lot to learn from politicians.
Leadership is essentially a political act, but,
equally, politicians have a lot to learn from
businessmen. Results and the bottom line do
matter.

Let me take a few minutes to talk about
what I have learned about making change in
huge, change-resistant bureaucracies.

First and foremost, leading the process re-
quires a relentless commitment from those
at the top. I cannot say it any more simply
than that and I cannot make it any more
complicated than that. Those at the top have
to decide what the larger issues are, what ac-
tions they require, and what actions they
foreclose. In large, complex institutions—
whether they be business, government, or
academic—change does not bubble up from
the bottom and it does not happen by acci-
dent.

He goes on and describes changes in
his experience as president of the
Union Pacific Railroad and now as
president of Tenneco.
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Mr. Walsh goes on to say:

The bottom line of what I am saying about
leadership and the way it is both instituted
and implemented is that, short of revolution
or bankruptcy, that process has to be relent-
lessly led from the top.

A second essential ingredient in all this,
obviously, is the willingness to make tough
decisions. Happy talk just does not cut it. In
a superficial sense, you had better believe
morale declines. People’s lives change.

And he goes on to talk about what
happens when you make those kinds of
tough decisions, that, in fact, you are
going to run into a great deal of resist-
ance but you have to be relentless.

In the global world in which we live, mak-
ing tough choices like these is, unfortu-
nately everyday fare. Large, bloated staffs
simply don’t work. It is not just that they
are expensive. They get in the way. They
stymie progress. They keep the organization
from responding quickly and effectively to
the customer. You cannot talk about chang-
ing large-scale organizations you cannot
talk with a straight face about becoming
globally competitive without facing up to
this pervasive issue. Equally, consolidation
of facilities isn't far behind staff reductions
on the priority list.

Mr. Walsh goes on:

My third, and perhaps least obvious point,
is that organizations can only change if they
find ways of imposing restraints on them-
selves and their processes. Matters can't be
debated to death. Petty indulgences cannot
be tolerated indefinitely. The engine must be
put in gear.

I have a feeling that this problem is one of
the most difficult you face—

In the Congress—

But whatever the difficulties, my experi-
ence is that somehow, some way, the leader-
ship figures out how to orchestrate a focus
on what is good for the entity as a whole as
opposed to what's good for this or that or the
other individual—or to be frank, this or that
or the other district. But don’t fall into the
seductive tendency to think that this is
somehow easy to do in business. That the
tough guy image is reality as opposed to the
media’s imagination. We've got prima donas
in business just as you do. We've got people
with access to the media or with this or that
or the other source of power which threatens
to constrain us every day. Business people
are not without feelings, resources, or re-
course. But effective leadership finds a way
to deal with these issues.

A sense of urgency enters all this and
Mike Walsh speaks and quotes John
Gardner. As he put it, *“We had to over-
haul the ship without the luxury of
putting it in drydock.”

Let's take a minute to talk about risk. If
I've learned anything, it's that the risk of
not acting is even higher than the risk of
acting.

In my judgment, the risks are probably
higher, not lower, In making these kinds of
moves in a business context, because we're
measured immediately and swiftly by the
stock market.

My stock can drop by a third, cutting our
market value almost $2 billion, as it recently
did, while the uncertainties of the change
making process are being resolved.

In conclusion, Mr. Walsh goes on as
follows:

My private conversations with those of you
whom I know reveal a sense of frustration
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and impatience with the Governmental proc-
ess. They reveal a deep sense of unease be-
tween your public dialogue and your private
thoughts. Many of you realize that the issue
is not this program or that, this election or
that, this constituency or that, but an issue
which is by far more important and pro-
found, and that is whether the institutions of
our government work effectively—whether
they can be led; whether they can be
changed.

In this sense your problems and mine are
more similar than you may think.

There is a seductive tendency to somehow
assume things are easier to do in another
sector—that the grass is greener on the other
side of the fence. Many of you tend to think
that business people can fire at will and mo-
tivate simply by granting or withholding
compensation. Equally, there are a lot of
business types who tend to think that politi-
cians solve all their problems by raising
taxes and giving in to one interest group or
another or, worse yet, simply passing more
laws, rules, or regulations.

The truth lies somewhere in the middle.
But the important point is that what works
in effectively changing a business that's fac-
ing a crisis holds lessons for what works in
effectively changing a government that faces
a crisis.

I say “a government that faces a crisis"”
because I mean just that. The confidence of
the American public in most of our govern-
mental institutions is low. We've just not
been able to deal with the deficit and other
key issues.

Let me move from my more personal expe-
riences to some broader themes.

As I said in the beginning, the problem
isn’t just business or just government or just
any one of our huge institutions. It's each of
us and all of us. This is serious business.
We're not kids playing house. The stakes are
enormous as to how we resolve these issues.
If we allow the nation to fall behind, we all
fail.

Equally, we don’t get very far blaming oth-
ers. Sure, some blame is in order. I'm not
naive. But all of us can and must do better.
I can. You can. Tenneco can. The Congress
can. It all starts with the leadership of our
institutions.

We're all in this together. As Americans,
we spend our weekends watching football,
basketball, baseball—watching great teams,
great teamwork by people of diverse races,
creeds and backgrounds. But we can't seem
to bring that sort of teamwork to the great
institutions and the great undertakings of
our society.

We've also got to cut the pessimism and
cynicism. Sure, focusing on reality and doing
what's necessary is tough. Real people with
real lives are affected in ways which are ter-
ribly difficult for them to accept. But doing
what's necessary to deal with the industrial
transformation which is taking place in this
world is what America is all about. We've
never shirked from this kind of challenge in
the past—and I see no reason why we would
shirk such a challenge now.

Finally, hard times are a time to strength-
en resolve to get back to basics in both gov-
ernment and business.

In conclusion, I have tried to show you this
afternoon. That change can happen in un-
likely places and unlikely ways. In that
sense, my experience gives me both con-
fidence and hope.

I've tried to persuade you that change
doesn’t happen by accident. That its's led
and orchestrated from the top. That it's the
job of leadership to make and carry out
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tough decisions and to govern itself, its proc-
:is&es and its impulses in order to get the job
one.

The bottom line is that all of us with lead-
ership responsibilities need to focus more on
the leadership issues of the institutions
we're entrusted to run and we need to focus
less on those political or policy issues that
don’t matter—especially if we fail on the
larger issues.

Call the leadership or priorities or what-
ever you wish. It's the name of the game. It's
the bottom line for all of us.

Mr. President, I wanted to share that
because I thought that was an extraor-
dinarily important discussion of the
challenges of leadership that we face in
a changing American industry and
must face in a changing American Gov-
ernment. Just as industry is facing new
worldwide competition, new impera-
tives and must change, so we in the
Congress are facing new worldwide im-
peratives and must change.

The cold war is over and we have to
dramatically shift the way in which we
are investing our funds. The budget is
out of control. We have to dramatically
look at all of our institutions, from our
staffing right here to every program,
just as a business must do, and make
unpleasant decisions now, but they are
going to be the right ones in the long-
term.

Mr. President, I ask unanimous con-
sent that the full text of Michael
Walsh’s wonderful speech be printed in
the RECORD and I yield the floor.

There being no objection, the text of
the speech was ordered to be printed in
the RECORD, as follows:

SPEECH BY MICHAEL H. WALSH, ECONOMY
PANEL, DEMOCRATIC CAUCUS

1

I'm delighted to be with you today. Thank
you, too, Congressman, for that kind intro-
duction. As someone once said, ““My father
would have enjoyed it and my mother would
have believed it."" Maybe!

Let me start by putting my cards face up
on the table. I'm not an economist, a tax ex-
pert, or an expert period. I don't know for
sure where the economy is going. I'm trou-
bled by the state of America, but I'm leery of
quick fixes and weary of excessive political
rhetoric.

I do, though, know something about global
competition. I've wrestled with all the alli-
gators in the swamp. I've made, or have seen
others make, every mistake in the book—not
just once, but twice or three times. I've been
to Japan 25 or 30 times, beginning in 1963
when I was an exchange student at Keio Uni-
versity. I've had responsibility for joint ven-
tures, manufacturing plants, and distribu-
tion activities all over the world.

All this has given me a pretty good sense
of perspective of where America is and how
we stack up against the competition.

Let's start with the bottom line. Many in-
dustrial businesses in this country are fall-
ing seriously behind in the global competi-
tive struggle.

I agree with Tom Peters that almost all
American companies are trying—trying as
never before. But most are not getting bet-
ter, at least fast enough, given the global
competition. This raises the obvious ques-
tion of why not and what we can do about it.
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Look, there's a temptation to think that
this is just a business problem. But the fact
of the matter is that's not the way it is. It
is fundamentally a problem of large-scale in-
stitutions. And the issue of dealing with
large-scale institutions comes down to two
words: leadership and change.

Let me put this into perspective.

A good friend of mine recently spent a cou-
ple of days at Cal Tech talking with some of
the smartest people in the world focusing on
mankind’s most serious problems.

Participants were all over the lot regard-
ing the main threats to our civilization. Pop-
ulation. The environment. Competitiveness.
The failure of our political institutions. The
list is long.

But no one—and I'm emphasizing no one—
in the course of the entire three days focused
on the two fundamental issues—leadership
and the challenge of making fundamental
change in large, complex institutions. That's
the bottom line in terms of effective action
on any one of those problems.

All this doesn't make for a good 15 second
byte. But the fact of the matter is it's the
truth.

So, in that sense, the problems you face in
your every day life and the problems I face
are a lot more similar than you're inclined
to believe.
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Let me make a point you may find surpris-
ing. Business leaders fall short in many re-
spects—but more than any other reason, we
fall short because we fail to appreciate the
political nature of business leadership.

What am I talking about? Think about it.

Changing any large, complex organization
requires reaching out to and mobilizing var-
ious constitunencies whose interests often
conflict. There's somebody out there who
wants to put a foot on the brake no matter
what you want to do. It may be a regulatory
agency; a labor union; a community whose
welfare is threatened by a plant closure; a
public utility commission; an environmental
group; senior citizens; a newspaper—you
name it. The kind of thing you think about
and deal with every day of your political life.
But if you think those realities aren't as
ever-present in my life as yours, you're
wrong.

In this sense, the political nature of effec-
tive business leadership is enormously im-
portant. Business leaders could do a lot
worse than to take a page out of the book of
the most effective of your colleagues. Be-
lieve me, I learned a lot by watching Chair-
man Dingell and Chairman Swift in the ef-
fective way they handled last spring’s na-
tional rail strike.

Having said that, our political institutions
are failing because many of our political
leaders fail to understand the economic or
business aspects of political leadership. The
government can go broke just as surely as
private business. The bankruptey is just less
evident and takes a lot longer.

Seen in this perspective, politicians can
and should take a page out of the book of the
most effective corporate change makers.

My point, I hope, is obvious. Business lead-
ers have a lot to learn from politicians.
Leadership is essentially a political act. But,
equally, politicians have a lot to learn from
businessmen. Results and the bottom line do
matter.

v

Let me take a few minutes to talk about
what I've learned about making change in
huge, change-resistant bureaucracies.
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First and foremost, leading the process re-
quires a relentless commitment from those
at the top. I can’t say it any more simply
than that and I can't make it any more com-
plicated than that. Those at the top have to
decide what the larger issues are, what ac-
tions they require, and what actions they
foreclose. In large, complex institutions—
whether they be business, governmental, or
academic—change doesn't bubble up from
the bottom and it doesn't happen by acci-
dent.

Let me illustrate.

A little more than five years ago, I joined
the Union Pacific Railroad as Chairman. In
the course of 60 months, we doubled produc-
tivity per employee, let me repeat that. We
increased the work done—the throughput—
measured in terms of gross ton miles trans-
ported per employee from 6 million tons per
year to more than 12 million tons.

Keep in mind we were dealing with more
than a dozen different unions, a hierarchical
structure that hadn't been changed in a cen-
tury, a leadership group which felt God him-
self would come down upon us if we changed
too fast, and a work force with an entitle-
ment mentality—a belief that “Uncle Pete"
would always be there for them.

On top of all this, we were dealing with an
industry which reflected all the ills of years
of regulation.

Does this sound suspiciously similar to
some of the government bureaucracies you
deal with?

Union Pacific wasn’t on the brink of bank-
ruptey. There wasn't an obvious crisis. In
fact, the year before I came—1985—the rail-
road had record earnings. The earnings were
only a “record"”, though, compared to poor
past performance.

The company was not earning its cost of
capital and the board, realizing that, was re-
investing the railroad’s cash elsewhere—into
other newer activities which they hoped
would be more productive. The railroad was
slowly going out of business. We just weren’t
advertising the fact.

Think about the threat this represented to
the work force. That's what I had to deal
with.

I held town meetings all over the country
to explain all this to engineers, conductors,
brakemen, switchmen, firemen and clerks.
This wasn't easy. Our people weren’t worried
about the company's return on assets. They
didn't know what the words meant. They
were worried about their jobs. But I had to
get them to understand the relationship be-
tween their job security and the company's
profits. They were two sides of the same
coin. Why? Because, if we couldn't get our
profits up, the board would continue to
disinvest. We wouldn't have the capital to
grow—and without growth, the combination
of reduced business and new technology
would surely threaten peoples’ jobs more
than all the cost cutting ideas I could ever
come up with.

A hard sell you say. You better believe it
was.

In a nutshell, we had to get our people to
face reality. They had to understand that
while it had been the policy of government,
management and labor to protect rail em-
ployment for 40 years, that policy—however
well intentioned—had been a dismal failure.
The numbers proved it. In 1950, there were a
million and a half members of rail labor. By
the late 1980’s that number had dwindled to
250,000.

As I said to our people, ‘‘some protection™.
All we had done was to create an inefficient
structure and a high cost umbrella which
was a magnet for competition.
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Sure, we could have blamed the trucks. We
could have blamed the Congress or the
1.C.C.—or, for that matter, the Japanese. But
instead I was relentless in telling everybody
what they didn't want to hear. We were too
big, too bureaucratic, too inefficient, and not
competitive. Most importantly, we couldn't
get from here to there with everyone on the
ship.

Let me tell you something. That was a
tough message for a lot of our people—espe-
cially for the more than 10,000 people—25 per-
cent of our work force—who lost their jobs in
the course of five years.

To be sure, we sought to cushion the eco-
nomic blow to those whose jobs went away.
We spent almost half a billion dollars to fi-
nance such things as voluntary buyouts, sev-
erance payments, and retaining.

But that doesn’'t mean that people were
happy or that it was easy. They weren't and
it wasn't.

But the simple fact is that we faced re-
ality—we had to pay the price. The bottom
line or what I'm saying about leadership and
the way it is both instituted and imple-
mented is that, short of revolution or bank-
ruptey, that process has to be relentlessly
led from the top.

A second essential ingredient in all this,
obviously, is the willingness to make tough
decisions. Happy talk just doesn’t cut it. In
a superficial sense, you'd better believe mo-
rale declines. People's lives change.

Let me use another example to make the
point as to just how dramatically and swiftly
change can be made.

In a 90-day period in 1987, we eliminated six
layers of management and took out 800 mid-
dle managers at Union Pacific. Shortly after
that, we closed the Omaha shops, which was
an enormous emotional blow to the commu-
nity, given the way it had started. It was
home, its origin. It also something like $25
million per year out of the local economy.

Last fall at Tenneco's corporate head-
quarters, in just a few weeks we reduced
costs by 25 percent and reduced staff by more
than a third. :

What's my point?

In the global world in which we live, mak-
ing tough choices like these is—unfortu-
nately—everyday fare, large, bloated staffs
simply don’t work. It is not just that they
are expensive. They get in the way. They
stymie progress. They keep the organization
from responding quickly and effectively to
the customer. You can't talk about changing
large-scale organizations—you can't talk
with a straight face about becoming globally
competitive—without facing up to this per-
vasive issue. Equally, consolidation of facili-
ties isn’t far behind staff reductions on the
priority list.

My third, and perhaps least obvious point,
is that organizations can only change if they
find ways of imposing restraints on them-
selves and their processes. Matters can't be
debated to death. Petty indulgences can't be
tolerated indefinitely. The engine must be
put into gear.

1 have a feeling that this problem is one of
the most difficult you face.

But whatever the difficulties, my experi-
ence is that somehow, some way, the leader-
ship figures out how to orchestrate a focus
on what is good for the entity as a whole as
opposed to what's good for this or that or the
other individual—or to be frank, this or that
or the other district. But don't fall into the
seductive tendency to think that this is
somehow easy to do in business. That the
tough guy image is reality as opposed to the
media's imagination. We've got prima don-
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nas in business just as you do. We've got peo-
ple with access to the media or with this or
that or the other source of power which
threatens to constrain us every day. Busi-
ness people are not without feelings, re-
sources, or recourse. But effective leadership
finds a way to deal with these issues.

I'm not talking philosophically, but prac-
tically. I could give you endless examples of
how—in the name of serving the customer,
cutting costs or making other important
changes in a difficult environment—shared
responsibility or matrix relationships re-
placed traditional hierarchical or line au-
thority at Union Pacific. Every time I initi-
ated such a change, however, 1 was dealing
with people—usually guys—who thought
they were losing their manhood. They were
accustomed to command authority—the “‘do
it because I say it approach. Guys headed
for the dictionary when I used words like
matrix and collegial.

But, like almost all large organizations,
while we were organized vertically, every-
thing we needed to do flowed horizontally.
That meant tearing down barriers between
departments, replacing tyrants with teams,
focusing on cooperation rather than conflict.

But don't think all this happened in a hot
tub. It wasn't a social experiment. We had to
run trains, cut costs, meet competition, and
achieve record results while making these
changes at the same time. As John Gardner
puts it, we had to ‘‘overhaul the ship without
the luxury of putting it in dry dock.”

I suspect that in seeking to get control of
your own house—pun intended—you’ll find
more than a ring of truth in the challenges
I'm describing.

Let’'s take a minute to talk about risk. If
I've learned anything, it's that the risk of
not acting is even higher than the risk of
acting.

Consider that when we chose to eliminate
those six layers of management in a 90-day
period, we had no guarantee it would work.
In fact, many of the “insiders’” counseled me
it wouldn't. But the risk that the organiza-
tion wouldn't work the way it was was great-
er than the risk of change.

Or consider when we announced at Tenneco
that we would complete a §2 billion restruc-
turing in only 90 days, we faced an economy
that said, ‘‘No way''. But the continuing risk
to our balance sheet outweighed the risk of
acting.

The risk equation also applies to longer
run issues. The risk to the Union Pacific
work force was much greater when the board
was pursuing the disinvestment strategy.
Today with costs down and business up, the
future is much brighter for those who re-
main.

In my judgment, the risks are probably
higher—not lower—in making these kinds of
moves in a business context, because we're
measured immediately and swiftly by the
stock market.

My stock can drop by a third, cutting our
market value by almost $2 billion—as it re-
cently did—while the uncertainties of the
change making process are being resolved.

What has all this got to do with you? My
answer is a lot.

My private conversations with those of you
whom 1 know reveal a sense of frustration
and impatience with the governmental proc-
ess. They reveal a deep sense of unease be-
tween your public dialogue and your private
thoughts. Many of you realize that the issue
is not this program or that, this election or
that, this constituency or that, but an issue
which is by far more important and pro-
found, and that is whether the institutions of
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our government work effectively—whether
they can be led; whether they can be
changed.

In this sense your problems and mine are
more similar than you may think,

There is a seductive tendency to somehow
assume things are easler to do in another
sector—that the grass is greener on the other
side of the fence. Many of you tend to think
that business people can fire at will and mo-
tivate simply by granting or withholding
compensation. Equally, there are a lot of
business types who tend to think that politi-
cians solve all their problems by raising
taxes and giving in to one interest group or
another or, worse yet, simply passing more
laws, rules, or regulations.

The truth lies somewhere in the middle.
But the important point is that what works
in effectively changing a business that's fac-
ing a crisis holds lessons for what works in
effectively changing a government that faces
a crisis.

I say '‘a government that faces a crisis”
because I mean just that. The confidence of
the American public in most of our govern-
mental institutions is low. We've just not
been able to deal with the deficit and other
key issues.

Let me move from my more personal expe-
riences to some broader themes.

As I said in the beginning, the problem
isn't just business or just government or just
any one of our huge institutions. It's each of
us and all of us. This is serious business.
We're not kids playing house, The stakes are
enormous as to how we resolve these issues.
If we allow the nation to fall behind, we all
fail.

Equally, we don’t get very far blaming oth-
ers. Sure, some blame is in order. I'm not
naive. But all of us can and must do better.
I can. You can. Tenneco can. The Congress
can. It all starts with the leadership of our
institutions.

We're all in this together. As Americans,
we spend our weekends watching football,
basketball, baseball—watching great teams,
great teamwork by people of diverse races,
creeds and backgrounds. But we can't seem
to bring that sort of teamwork to the great
institutions and the great undertakings of
our society.

We've also got to cut the pessimism and
cynicism. Sure, focusing on reality and doing
what's necessary is tough. Real people with
real lives are affected in ways which are ter-
ribly difficult for them to accept. But doing
what's necessary to deal with the industrial
transformation which is taking place in this
world is what America is all about. We've
never shirked from this kind of challenge in
the past—and I see no reason why we would
shirk such a challenge now.

Finally, hard times are a time to strength-
en resolve to get back to basics in both gov-
ernment and business.

In conclusion, I have tried to show you this
afternoon, that change can happen in un-
likely places and unlikely ways. In that
sense, my experience gives me both con-
fidence and hope.

I've tried to persuade you that change
doesn’'t happen by accident. That it's led and
orchestrated from the top. That it’s the job
of leadership to make and carry out tough
decisions and to govern itself, its processes,
and its impulses in order to get the job done.

The bottom line is that all of us with lead-
ership responsibilities need to focus more on
the leadership issues of the institutions
we're entrusted to run and we need to focus
less on those political or policy issues that
don't matter—especially if we fail on the
larger issues.
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Call that leadership or priorities or what-
ever you wish. It's the name of the game. It's
the bottom line for all of us.

Thank you very much.[S31JA2-P3]|S786}

Mrs. KASSEBAUM addressed the
Chair.

.The PRESIDING OFFICER [Mr.
DECoNCINI]. The Senator from Kansas
is recognized.

Mrs. KASSEBAUM. Mr. President, I
listened with great interest to the Sen-
ator from Colorado discussing Mr.
Walsh’s speech and I think some very
valid points were made and it follows
on a bit what I would like to speak to.

I think it is important for us to be
cognizant of change that must come in
our institutions, whether it be in the
business community or Government.
That change does not come easily, par-
ticularly here, I think, where we get
very set in our ways, as I suppose is
true in the business world as well. It
takes a consistency and an effort that
many times is difficult.

1 have been one who has felt that it
would be of benefit to the U.S. Senate
to look to some significant reforms, to
some consolidation in our committee
work and in our staffing, the way that
we work within our committees, and
then report to the floor, particularly in
combining the work of the appropria-
tions and authorizing committees.

Mr. WIRTH. Will the Senator yield
for a minute?

Mrs. KASSEBAUM. I am happy to
yield.

Mr. WIRTH. Mr. President, I think
the Senator is raising exactly the
point: That as the world changes, this
institution has to change too. Senator
BOREN and Senator DOMENICI started
that. I think it was a very welcome ef-
fort. We have to look at our committee
jurisdictions, we have to look at the re-
lationship between authorization and
appropriation, obscure to the outside
world but crucial to 100 leaders here, or
100 self-styled leaders. We have to set
that tempo and adapt to the 2lst cen-
tury and we have to start now.

I thank the distinguished Senator for
yvielding and for her observations. That
is just precisely the kind of thing that
we must do. I thank the Senator.

THE RETIREMENT OF JOHN R.
SIMPSON

Mr. DECONCINI. Mr. President, over
the past 10 years, I have come to know,
admire and respect an individual who
has given dedicated and uncompromis-
ing service to the Federal Government
for 29 years. That individual is John R.
Simpson. Many in this body know John
Simpson. He has been the Director of
the Secret Service for the past 10
years. In that position, he has held the
unenviable job of providing safety and
security for the President of the United
States; the Vice President; their fami-
lies; and a whole host of foreign dig-
nitaries. Mr. President, before I came
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to the Senate I was a prosecutor. In
that position, I developed an enormous
respect for professional law enforce-
ment officers throughout this country.
In my mind, John Simpson represents
the epitome of professional law en-
forcement. He is a courageous and dedi-
cated man who possesses the sharp
skills and instincts which are well
known in law enforcement circles.

Today, as John Simpson retires from
Federal service, I want to pay tribute
to his many accomplishments and con-
tributions. I came to know the profes-
sional side of John Simpson through
my chairmanship on the Appropria-
tions Subcommittee on Treasury. That
subcommittee funds the operations of
the U.S. Secret Service. Through this
association I came to appreciate the
substance of the man. I always found
him to be someone who had a full com-
mand of the issues and an individual
who would honestly and openly address
issues even in the face of adversity.
One of the things I admire most about
John Simpson is his forthright nature
and down-to-earth character,

Mr. President, as many in this body
know, John Simpson was appointed Di-
rector of the Secret Service in 1981 by
former President Ronald Reagan. He
was a career agent, so partisan politics
never affected his judgment or per-
formance. From 1981 to the present, Di-
rector Simpson successfully guided the
Secret Service through one of its most
significant decades. It was a decade in
which the agency experienced unprece-
dented growth and one in which excep-
tional demands were placed on the
Service. Coming into that position
only 9 short months after the at-
tempted assassination of President
Reagan, Director Simpson was imme-
diately confronted with the reality
that the Service could be wvulnerable,
that its protectees could be endan-
gered. Under his watchful eye, no harm
was brought to bear on any protectee.
In the ensuing years, international ter-
rorism became a constant concern for
the Secret Service. The increasing vio-
lence and unrest throughout the Na-
tion placed a daily strain on the Serv-
ice's protective functions. It was a pe-
riod in which keen law enforcement
skills were needed to preserve the sta-
bility of the Nation by ensuring the
safety of its leaders. John Simpson
rose to meet those challenges without
missing a beat.

In addition to the formidable de-
mands of protecting the President, Di-
rector Simpson faced the task of mak-
ing the Service more innovative and
attractive to new recruits. Under his
leadership and guidance, the investiga-
tive responsibilities of the Secret Serv-
ice were expanded. Investigations into
such crimes as access fraud, computer
fraud, false identification of docu-
ments, and financial institution fraud
became prime responsibilities for the
Secret Service. These additional au-
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thorities were not conferred upon the
Secret Service without significant
challenge from other law enforcement
agencies. It was Director Simpson that
convinced this body that the Service
could make strong contributions to the
Nation’s war on crime.

Throughout his government career, I
have known Director Simpson to ex-
hibit the highest degree of personal in-
tegrity and professionalism. He was an
outspoken advocate on all matters af-
fecting law enforcement, not simply on
those issues affecting the Secret Serv-
ice. His role in helping reform the Fed-
eral law enforcement pay system will
long be remembered by this Senator,
and undoubtedly, by all existing and
future law enforcement officers. His
reputation as a tireless and experi-
enced law enforcement officer earned
him respect on an international level.
In 1984 his credentials were recognized
by the international law enforcement
community and he was asked to serve
as the President of the International
Criminal Police Organization, Interpol,
to combat the growing threat of inter-
national crime. John Simpson is the
only American law enforcement offi-
cial to ever hold that distinguished po-
sition.

Throughout his career Director
Simpson quietly and without fanfare
expended his full energies and re-
sources to fulfill the obligations of his
office. I am proud to have come to
know John Simpson.

This is not the end of John Simpson’'s
service at the Federal level. Fortu-
nately, the President has decided to
continue to make use of the talents
and skills of John Simpson by nomi-
nating him to be a Commissioner on
the U.S. Parole Commission. I am con-
fident his nomination will be expedi-
tiously and overwhelmingly approved
by this body.

I ask my colleagues to join me in
wishing John Simpson the best of luck
as he departs the Secret Service. He
will be sorely missed by this Senator
but the example he has set for other
law enforcement officers will be felt for
years to come. Best wishes Director
Simpson.

——

LAZY? NO WAY

Mr. FORD. Mr. President, I know
that many of my colleagues were and
still are very concerned over recent re-
marks made by a senior Japanese Gov-
ernment official regarding the work
habits of American citizens. To put it
politely, his remarks were untrue and
not supported by the facts. I can think
of no more appropriate way to address
them than by submitting a letter to
the editor of the Courier-Journal news-
paper, written by Mr. Fujio Cho, presi-
dent and chief executive officer of Toy-
ota Manufacturing USA., Inc. The let-
ter speaks for itself. ;

I ask unanimous consent that the
letter be printed in the RECORD in full.
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There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

LAzY? No WAY
(By Fujio Cho)

GEORGETOWN, KY.—Several years ago, when
I was selected by Toyota to oversee start-up
of a new plant in Georgetown, Ky., I had
mixed feelings. I had no way of knowing
what I would face working in the United
States with an American work force and liv-
ing in a small Kentucky community.

Many questions ran through my mind
while my family and I prepared to move to
Kentucky. Would people be patient as we
learned to speak English? Would Americans
want to work for a company from Japan?
Would we be able to make friends, or would
we be seen as too ‘‘different?”’

As it turned out, I should not have worried.
I have lived and worked in Georgetown for
five years now. My son is a student at
Georgetown College. My wife is involved in
community activities such as God's Pantry.
Every Thursday at noon I discuss the area’s
needs and concerns over lunch with fellow
Rotarians.

Kentuckians, including our work force in
Georgetown, not only made us feel welcome;
they made us feel at home.

That is why I was particularly shocked and
disappointed to hear the disparaging re-
marks about American workers recently at-
tributed to a senior Japanese government of-
ficial. My best guess is that his lack of expe-
rience with American workers caused him to
form those misguided impressions.

Although I cannot fix the damage caused
by an individual's comments, I can help to
set the record straight. Simply put, I have
great respect for our team members at Toy-
ota Motor Manufacturing, U.S.A., Inc., and
their colleagues at Ford, General Motors and
Chrysler.

Perhaps the best way to explain this re-
spect is to relate my personal experiences. If
yvou walked into our facility in Georgetown,
you would see 4,000 Americans hard at work.
They impress me more every day with their
diligence and commitment to making a qual-
ity Camry. These Americans deserve praise,
not criticism. The success of this American
work force is a source of great pride for me
and for Toyota’s management in Japan.

The biggest challenge we faced early-on
was staffing an automobile manufacturing
operation that would produce more than 800
vehicles a day. I was surprised and pleased
not only with the number of applicants from
all over Kentucky, but also with the quality

of the people.
While our team members had little pre-
vious manufacturing experience, they

learned quickly. These American workers
didn’t just want jobs; they wanted to produce
the best car possible. And they have.

The Camry made in Kentucky matches the
quality of those made in Japan. An encour-
aging sign is that dealers say customers are
now specifically requesting Kentucky
Camrys.

The Toyota Production System is an often-
copied manufacturing technique. It is de-
signed to find and solve problems. But it is
not perfect.

In fact, we believe that it can be continu-
ously improved. Our team members—96 per-
cent are Kentuckians—are contributing sig-
nificant improvements to the system, bring-
ing it to a new performance level. Last year,
our Kentucky work force submitted more
than 20,000 suggestions for making the
Camry a better car.
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Although I see this outstanding commit-
ment and work ethic every day, one incident
in particular stands out in my mind.

The plant experienced its first bad weather
day about three years ago. The snow fell
throughout the morning and into the after-
noon. I was concerned about the safety of our
second shift because many team members
travel a long distance each day.

1 was greatly impressed when many team
members on the first shift volunteered to
work overtime, covering for the second shift.
But that wasn't necessary. Much to my de-
light, virtually the entire second shift got to
work early because they anticipated slower
travel time.

I'm certain that no one would call them
“lazy.”

There are so0 many more examples of the
American work ethic. For instance, we were
recently challenged by our first major model
change. It worried me, because it is very dif-
ficult even for an experienced work force.
Yet everything went smoothly. That would
not have been possible without motivated
employees.

I've witnessed many other examples while
visiting U.S. auto supplier plants and Toy-
ota’s joint venture with General Motors in
California.

The American work force never fails to im-
press me. I sincerely regret the recent nega-
tive comments about American workers.

I guarantee that such sentiments are not
representative of all Japanese.

NATIONAL SECURITY BOARD—S.
2168

Mr. PRESSLER. Mr. President, there
has been much interest from my col-
leagues on my legislation creating the
National Network Security Board. For
their convenience I would ask unani-
mous consent that S. 2168 be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2168

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the *‘National
Network Security Board Act of 1992".

SEC. 2. FINDINGS.

The Congress finds that—

(1) The United States has experienced an
increase in failures of the public switched
network;

(2) In 1991 eight major network outages af-
fected the safety of millions of consumers;

(3) There is no complete listing of all tele-
phone outages, for there is no established,
uniform means for telephone carriers to re-
port such outages;

(4) Self-investigation of network outages is
not adequate for ensuring the security of our
public switched network;

(5) There is no official mechanism for in-
vestigating network crashes and making rec-
ommendations for actions to prevent future
outages;

(6) Telecommunications network outages
present a serious public safety danger;

(7) There is a need for an independent gov-
ernment agency, located within the Federal
Communications Commission, to promote
telecommunications security and reliability
by conducting independent network outage
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investigations and by formulating security
improvement recommendations.

(8) The creation of the National Network
Security Board will provide vigorous inves-
tigation of network outages involving tele-
communication networks regulated by other
agencies of the Federal government.

(9) The National Network Security Board
shall demand continual review, appraisal,
and assessment of the operating practices
and regulations of all Federal agencies regu-
lating telecommunications networks.

(10) The National Network Security Board
is likely to make conclusions and rec-
ommendations that may be critical of or ad-
verse to Federal agencies regulating tele-
communications networks; for this reason it
is necessary that the Board be separate and
independent from any other department, bu-
reau, commission, or agency of the United
States.

SEC. 3. CREATION OF THE NATIONAL NETWORK
SECURITY BOARD.

(a) ORGANIZATION.—(1) The National Net-
work Security Board (hereafter referred to in
this Act as the ‘‘Board’) shall consist of 5
members, including a Chairman. Members of
the Board shall be appointed by the Presi-
dent, by and with the advice and consent of
the Senate. No more than 3 members of the
Board shall be of the same political party. At
any given time, no less than 3 members of
the Board shall be individuals who have been
appointed on the basis of technical qualifica-
tion, professional standing, and dem-
onstrated knowledge in the fields of commu-
nication network outage reconstruction,
communication network engineering, human
factors, or communication regulation.

(2) The terms of office of members of the
Board shall be 5 years, except as otherwise
provided in this paragraph. Any individual
appointed to fill a vacancy occurring on the
Board prior to the expiration of the term of
office for which his predecessor was ap-
pointed shall be appointed for the remainder
of that term. Upon the expiration of his term
of office, a member shall continue to serve
until his successor is appointed and shall
have qualified. Any member of the Board
may be removed by the President for ineffi-
ciency, neglect of duty, or malfeasance in of-
fice.

(3) On or before January 1, 1993 (and there-
after as required), the President shall—

(A) designate, by and with the advice and
consent of the Senate, an individual to serve
as the Chairman of the Board; and

(B) an individual to serve as Vice Chair-

man,

(4) The Chairman and Vice Chairman of the
Board each shall serve for a term of 2 years.
The Chairman shall be the chief executive
and shall be responsible for the administra-
tive functions of the Board with respect to
the appointment and supervision of person-
nel of the Board; the distribution of business
among such personnel and among any ad-
ministrative units of the Board; and the use
and expenditure of funds. The Vice Chairman
shall act as Chairman in the event of the ab-
sence or incapacity of the Chairman or in
case of a vacancy in the office of Chairman.
The Chairman or acting chairman shall be
governed by the general policies established
by the Board, including any decisions, find-
ings, determinations, rules, regulations, and
formal resolutions.

(5) Three members of the Board shall con-
stitute a quorum for the transaction of any
function of the Board.

(6) The Board shall establish and maintain
distinct and appropriately staffed bureaus,
divisions, or offices to investigate and report
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on network outages involving each of the fol-
lowing networks: (A) long distance, and (B)
local exchange.

(b) GENERAL.—(1) The General Services Ad-
ministration shall furnish the Board with
such offices, equipment, supplies, and serv-
ices as it is authorized to furnish to any
other agency or instrumentality of the Unit-
ed States.

(2) The Board shall have a seal which shall
be judicially recognized.

(3) Subject to the civil service and classi-
fication laws, the Board is authorized to se-
lect, appoint, employ, and fix the compensa-
tion of such officers and employees, includ-
ing investigators, attorneys, and administra-
tive law judges, as shall be necessary to
cAa.rry out its powers and duties under this

ct.

SEC. 4. GENERAL PROVISIONS.

(a) DUTIES OF BOARD.—The Board shall—

(1) investigate or cause to be investigated
(in such detail as the Board shall prescribe),
and determine the facts, conditions, and cir-
cumstances and the cause or probable cause
or causes of any long distance network out-
age or local exchange network outage. Any
investigation of network outage conducted
by the Board shall have priority over all
other investigations of such network outage
conducted by other Federal agencies. The
Board shall provide for the appropriate par-
ticipation by other Federal agencies in any
such investigation, except that such agencies
may not participate in the Board's deter-
mination of the probable cause of the net-
work outage. Nothing in this section shall be
construed as impairing the authority of
other Federal agencies to conduct investiga-
tion of a network outage under applicable
provisions of law or to obtain information di-
rectly from parties involved in, and wit-
nesses to, the network outage. The Board
and other Federal agencies shall assure that
appropriate information obtained or devel-
oped in the course of their investigations is
exchanged in a timely manner. The Board
may request the Chairman of the Federal
Communications Commission to make inves-
tigations with regard to such network out-
age and to report to the Board the facts, con-
ditions, and circamstances thereof (except in
accidents where misfeasance or nonfeasance
by the Federal Government is alleged), and
the Chairman of the Commission or his dele-
gates are authorized to make such investiga-
tions. Thereafter, the Board, utilizing such
reports, shall make its determination of
cause or probable cause under this para-
graph;

(2) report in writing on the facts, condi-
tions, and circumstances of each network
outage investigated pursuant to paragraph
(1) of this subsection and cause such reports
to be made available, upon request, to the
public at reasonable cost;

(3) issue periodic reports to the Congress,
Federal, State, and local agencies concerned
with telecommunications network security,
and other interested persons recommending
and advocating meaningful responses to re-
duce the likelihood of recurrence of network
outages similar to those investigated by the
Board and proposing corrective steps;

(4) initiate and conduct special studies and
special investigations on matters pertaining
to telecommunications network security and
reliability; and

(b) assess and reassess techniques and
methods of network outage investigation
and prepare and publish from time to time
recommended procedures for network outage
investigations.

(b) POWERS OF BOARD.—(1) The Board, or
upon the authority of the Board, any mem-
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ber thereof, any administrative law judge
employed by or assigned to the Board, or any
officer or employee duly designated by the
Chairman of the Board, may, for the purpose
of carrying out this Act, hold such hearings,
sit and act at such times and places, admin-
ister such oaths, and require by subpoena or
otherwise the attendance and testimony of
such witnesses and the production of such
evidence as the Board or such officer or em-
ployee deems advisable. Subpoenas shall be
issued under the signature of the Chairman,
or his delegate, and may be served by any
person designated by the Chairman. Wit-
nesses summoned to appear before the Board
shall be paid the same fees and mileage that
are paid witnesses in the United States
courts. Such attendance of witnesses and
production of evidence may be required from
any place in the United States to any des-
ignated place of such hearing in the United
States.

(2) Any employee of the Board, upon pre-
senting appropriate credentials and a writ-
ten notice of inspection authority, is author-
ized to enter any property wherein a net-
work outage has occurred and do all things
therein necessary for a proper investigation,
including examination or testing of any
communications equipment or any part of
any such item when such examination or
testing is determined to be required for pur-
poses of such investigation. Any examina-
tion or testing shall be conducted in such
manner so as not to interfere with or ob-
struct unnecessarily the communication
services provided by the owner or operator of
such equipment, and shall be conducted in
such a manner so as to preserve, to the maxi-
mum extent feasible, any evidence relating
to the network outage, consistent with the
needs of the investigation and with the co-
operation of such owner or operator., The em-
ployee may inspect, at reasonable times,
records, files, papers, processes, controls, and
facilities relevant to the investigation of
such network cutage. Each inspection, exam-
ination, or test shall be commenced and
completed with reasonable promptness and
the results of such inspection, examination,
or test made available as provided by the
Board. The Board shall have sole authority
to determine the manner in which testing
will be carried out under this paragraph, in-
cluding determining the persons who will
conduct the test, the type of test which will
be conducted, and the persons who will wit-
ness the test. Such determinations are com-
mitted to the discretion of the Board and
shall be made on the basis of the needs of the
investigation being conducted by the Board
and, where applicable, the provisions of this
paragraph.

(3) In case of contumacy or refusal to obey
a subpoena, an order, or an inspection notice
of the Board, or of any duly designated em-
ployee thereof, by any person who resides, is
found or transacts business within the juris-
diction of any United States district court,
such district court shall, upon the request of
the Board, have jurisdiction to issue to such
person an order requiring such person to
comply forthwith. Failure to obey such an
order is punishable by such court as a con-
tempt of court.

(4) The Board is authorized to enter into,
without regard to section 3709 of the Revised
Statutes of the United States (41 U.S.C. 5).
such contracts, leases, cooperative agree-
ments, or other transactions as may be nec-
essary in the conduct of the functions and
the duties of the Board under this Act, with
any government entity or any person.

(5) The Board is authorized, with the ap-
proval of the appropriate Federal agency,
to—
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(A) use, on a reimbursable basis or other-
wise, when appropriate, available services,
equipment, personnel, and facilities of the
Federal Communications Commission and of
any other Federal agencies;

(B) with the approval of the appropriate
governmental agency of a State, or political
subdivision thereof, confer with employees
and use available services, records, and fa-
cilities of such governmental agency;

(C) employ experts and consultants in ac-
cordance with section 3109 of title 5 of the
United States Code;

(D) appoint 1 or more advisory committees
composed of qualified private citizens or offi-
cials of Federal, State, or local governments
as it deems necessary or appropriate, in ac-
cordance with the Federal Advisory Commit-
tee Act;

(E) accept voluntary and uncompensated
services notwithstanding any other provision
of law;

(F) accept gifts or donations of money or
property (real, personal, mixed, tangible, or
intangible);

(G) enter into contracts with public or pri-
vate nonprofit entities for the conduct of
studies related to any of its functions; and

(H) require payment or other appropriate
consideration from Federal agencies, State,
local, and foreign governments for the rea-
sonable cost of goods and services supplied
by the Board and to retain and use such
funds received in carrying out the functions
of the Board.

(6) Whenever the Board submits or trans-
mits any budget estimate, budget request,
supplemental budget estimate, or other
budget information, legislative recommenda-
tion, prepared testimony for congressional
hearings, or comment on legislation to the
President or to the Office of Management
and Budget, it shall concurrently transmit a
copy thereof to the Congress, No officer or
agency of the United States shall have any
authority to require the Board to submit its
budget reguests or estimates, legislative rec-
ommendations, prepared testimony for con-
gressional hearings, or comments on legisla-
tion to any officer or agency of the United
States for approval, comments, or review,
prior to the submission of such recommenda-
tions, testimony, or comments to the Con-
gress.

(7T) The Board is authorized to designate
representatives to serve or assist on such
committees as the Chairman of the Board de-
termines to be necessary or appropriate to
maintain effective liaison with other Federal
agencies, and, with their approval, with
State and local government agencies, and
with independent standard-setting bodies
carrying out programs and activities related
to telecommunications network security.

(8) The Board, or an employee of the Board
duly designated by the Chairman, may con-
duct an inquiry to secure data with respect
to any matter pertinent to telecommuni-
cations network security upon publication of
notice of such inquiry in the Federal Reg-
ister, and may require, by special or general
orders, Federal agencies and persons engaged
in activities related to telecommunications
network security, and in the case of an agen-
cy of a State or political subdivision thereof,
to request such agency, to submit written re-
ports and answers to such requests and ques-
tions as are propounded with respect to any
matter pertinent to any function of the
Board. Such reports and answers shall be
submitted to the Board or to such employee
within such reasonable period of time and in
such form as the Board may determine. Cop-
ies thereof shall be made available for in-
spection by the public.
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(9) The Board may at any time utilize on a
reimbursable basis the services of the Field
Operations Bureau of the Federal Commu-
nications Commission or any successor orga-
nization. The Chairman of the Federal Com-
munications Commission shall make avail-
able the services of such Bureau or successor
organization—

(A) to the Board for training of employees
of the Board in the performance of all of
their authorized functions, and

(B) to such other personnel of Federal,
State, local, and foreign governments and
nongovernmental organizations as the Board
may from time to time designate, in con-
sultation with the Chairman of the Federal
Communications Commission. Utilization of
such training at the Bureau or successor or-
ganization by designated non-Federal tele-
communications network security personnel
shall be at a reasonable fee to be established
periodically by the Board in consultation
with the Chairman of the Board. Such fee
shall be paid directly to the Chairman for
the credit of the proper appropriation, sub-
ject to the requirements of any annual ap-
propriation, and shall be an offset against
any annual reimbursable agreement entered
into between the Board and the Chairman of
the Federal Communications Commission to
cover all reasonable direct and indirect costs
incurred for all such training by the Chair-
man in the administration and operation of
the Bureau or successor organization. The
Board shall maintain an annual record of all
such offsets. In providing such training to
Federal employees, the Board shall be sub-
Ject to chapter 41 of title 5 of the United
States Code (relating to training of employ-
ees).

SEC. 5. PUBLIC ACCESS TO INFORMATION.

Copies of any communication, document,
investigation, other report, or information
received or sent by the Board, or any mem-
ber or employee of the Board, shall be made
available to the public upon request, and at
reasonable cost. Nothing contained in this
section shall be deemed to require the re-
lease of any information described by sub-
section (b) of section 552 of title 5, United
States Code, or which is otherwise protected
by law from disclosure to the public.

SEC. 6 RESPONSE TO BOARD RECOMMENDA-
TIONS.

(a) CHAIRMAN'S DuUTY ToO RESPOND; CON-
TENTS OF RESPONSE; PUBLICATION; PUBLIC
AVAILABILITY OF COPIES.—

(1) Whenever the Board submits a rec-
ommendation regarding network outages to
the Chairman of the Federal Communica-
tions Commission, he shall respond to each
such recommendation formally and in writ-
ing not later than 90 days after receipt there-
of. The response to the Board by the Chair-
man shall indicate his intention to—

(A) initiate and conduct procedures for
adopting such recommendation in full, pur-
suant to a proposed timetable, a copy of
which shall be included;

(B) initiate and conduct procedures for
adopting such recommendation in part, pur-
snant to a proposed timetable, a copy of
which shall be included. Such response shall
set forth in detail the reasons for the refusal
to proceed as to the remainder of such rec-
ommendation; or

(C) refuse to initiate or conduct procedures
for adopting such recommendation. Such re-
sponse shall set forth in detail the reasons
for such refusal.

(2) The Board shall make copies of each
such recommendation and response thereto
available, upon request, to the public at rea-
sonable cost.
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(b) ANNUAL REPORT TO CONGRESS.—The
Chairman shall submit a report to the Con-
gress on January 1 of each year setting forth
all the Board's recommendations to the
Chairman during the preceding year regard-
ing telecommunications network security
and a copy of the Chairman’s response to
each such recommendation.

SEC. 7. AUTHORIZATION OF APPROPRIATIONS.

For fiscal year 1993, and each of the next
following 3 fiscal years, there are authorized
to be appropriated such sums as may be nec-

-essary to carry out the provisions of this

Act, but in no event to exceed $10,000,000 in
any 1 fiscal year.

FOREIGN AID REFORM

Mrs. KASSEBAUM. Mr. President, I
would also like now to address another
reform effort which I think could lend
itself to some significantly more effec-
tive means of delivering our foreign
aid. The President addressed this, as
did the Senator from Colorado, when
all of us at least looked to the chang-
ing circumstances with the end of the
cold war. And there is no better place
to start than the more effective use of
our foreign aid dollars.

The time has come to take a hard
look at how we can manage those dol-
lars. Since 1986, when I held a series of
hearings in the Foreign Relations Com-
mittee on how our foreign aid was
being spent in sub-Saharan Africa, I
have been interested and involved in
finding ways we could improve our for-
eign aid delivery system and have had
legislation introduced in every Con-
gress since 1986.

Many of us here, in the administra-
tion and the private sector, have tried
to chart a new course for our foreign
aid program, but in some ways with lit-
tle to show for our efforts.

Although I would suggest, Mr. Presi-
dent, that the African Development
Fund, which is a regional account that
largely stemmed from these efforts, is
one that on all accounts is seeming to
work well and embodies some of the
suggestions that myself and others felt
were important.

But we cannot let the failed reform
efforts of the past become an excuse for
inaction today. Our foreign aid dollars
are shrinking, needs are increasing,
and the American taxpayer is, right-
fully, demanding a better accounting of
how his moneys are spent.

The Agency for International Devel-
opment must stop trying to be all
things to all people. It is easier said
than done, because constituencies de-
velop which believe that their cause is
the most important. For too long AID’s
objectives have been dictated by the
ever-shifting priorities of the adminis-
tration and the Congress.

AID must undertake a fundamental
reexamination of what it does best, and
then pursue only those programs. The
reorganization now underway at AID
has not resulted in this kind of re-
thinking of the Agency's mission in a
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significant way and will have, I am
afraid, Mr. President, little real impact
on enhancing the operation of the
Agency for International Development.

I certainly think it is an important
first step. But I think, unless we are
willing to invest the time and energy
and the risk-taking to be of significant
and comprehensive nature, then it will
only be at the fringes, and will fail.

Experience has taught us that the
U.S. development system is most effec-
tive when focused in key technical
areas—such as agriculture, health, edu-
cation—where we are able to transfer
sustainable technologies to recipient
countries.

AID must reorient its programming
toward these sectors and hire tech-
nically competent individuals to assist
with project oversight.

AID’s reorganization has also failed,
I think, Mr. President, to address the
critical issue of improving the coordi-
nation of our foreign assistance pro-
grams within the U.S. Government
with other donor nations and with re-
cipient governments.

It is this lack of coordination, Mr.
President, which I find exceptionally
frustrating. Again, are we making the
most effective use of all of the assist-
ance that is out there—not only our
own, in the United States, but working
in conjunction with other donors to
make it a much more effective pro-
gram?

We need to maximize the impact of
our foreign assistance programs by en-
suring that all our foreign aid assets
are administered in a coordinated man-
ner. We must work more closely with
other donors to reduce program redun-
dancy, and make recipient govern-
ments true partners in our develop-
ment efforts.

It is not just something that the
United States wants done, there. It,
again, must be something that that
country feels is important and can be
sustained by its own efforts to be suc-
cessful.

I would like to see the administra-
tion and the Congress form a task force
on foreign aid reform to take a fresh
look at these issues. I realize we form
many task forces, and it ends up with
mountains of paperwork which very
few people read. If it is going to be suc-
cessful, it will have to be given the ini-
tiative and sustainability from the top.

The task force should examine the
possibility of moving a scaled-back
AID, with a more precisely defined mis-
sion, into the Department of State. It
should look at consolidating respon-
sibility for management of all foreign
aid funding directly under the Sec-
retary of State, and consider creating
an office of foreign aid coordination
within the National Security Council.

I hope these efforts might be given
significant consideration on the part of
the President, on the part of those re-
sponsible for the initiatives in the De-
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partment of State. I have talked to
Secretary Baker about this initiative. I
think he regards it as a top priority.
And it is my hope that, with all of the
other responsibilities that the Sec-
retary has, that this can also be put on
his list.

Mr. President, I will ask unanimous
consent a full report on AID reforms to
be printed in the RECORD. This report
was done by Lisa Carty, a Foreign
Service officer who has been a Pearson
Fellow in my office for the past 6
months. She did a wonderful research
job on various initiatives that in the
past have been made regarding foreign
aid reform, and this full report, I
think, will enhance the record for
those who are interested in the subject.

I ask unanimous consent the report
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

A NEW AGENCY FOR INTERNATIONAL
DEVELOPMENT FOR A NEW ERA

Contrary to popular belief, the Agency for
International Development's (AID) fun-
damental problem is not rampant fraud
among employees or contractors, but rather
a case of an organization being pressed to ac-
complish too many things with too few of
the right kinds of people, and too little bu-
reaucratic influence. Much has changed in
the world in the last few years, with the end
of the Cold War and massive new calls for
Western assistance to hasten the transition
to free market economies. Now the U.S. for-
elgn aid program needs to change in fun-
damental ways too. The reorganization cur-
rently underway at AID does not go nearly
far enough in addressing the basic problems
that continue to impair AID’s effectiveness.

We need a new AID to confront the chal-
lenges of tomorrow. More specifically, we
need an AID with a more narrowly defined
mission, focused in key technical sectors
where the U.S. foreign assistance program
has a proven track record. We also must im-
prove overall coordination of all our foreign
aid efforts so that all U.S. assets, whether
development assistance (DA), economic sup-
port funds (ESF), or military aid, are com-
bined to maximize the advancement of U.S.
interests. The American taxpayer deserves
no less.

PUTTING THE ISSUES IN PERSPECTIVE

In April of 1986, I conducted an extensive
set of hearings on AID oversight. At the con-
clusion of those hearings, I determined that
the Congress and the Administration should
jointly undertake a foreign aid reform effort.
In an effort to advance that process I have,
for the past six years, introduced legislation
calling for a streamlined foreign aid pro-
gram, including reduced reporting require-
ments, increased emphasis on project sus-
tainability and more detailed impact analy-
sis of current AID programs. Subsequent to
my hearings and the initial introduction of
my legislation a wvariety of studies have
reached similar conclusions. In 1989, the Uni-
versity of Michigan called for the U.S. for-
eign aid programs to focus on economic
growth, poverty reduction, and environ-
mental preservation, and concluded that
AID, as presently constituted, was not up to
the task, The report called for the creation
of a White House-level council to coordinate
U.S. policies, as well as the formation of for-
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mal coordination council in recipient coun-
tries.

Similar conclusions were reached by the
Phoenix Group—a collection of development
experts—who suggested creating a new AID,
staffed by technical experts, which would
emphasize technical assistance such as food
aid, training, and education. The Phoenix
Group also urged enhanced interagency Unit-
ed States government and bilateral donor co-
ordination, and recommended the creation of
joint bi-national teams composed of individ-
uals from both the U.S. and recipient coun-
try to develop and administer foreign aid
projects.

In 1988, Congressmen Hamilton and Gilman
convened the House Foreign Aid Task Force
and concluded that U.S. foreign assistance
should be designed to foster economic
growth, ensure environmental sustain-
ability, Force urged that AID be reorganized
to provide greater operational flexibility and
decentralization; establish credible evalua-
tion systems; and increase emphasis on tech-
nical ability. It also recommended the cre-
ation of a White House-based coordination
mechanism, and proposed modifications to
the Congressional notification process and
the elimination of functional accounts.

Sadly, none of these analyses have resulted
in any reforms. Whether such inaction can
be attributed to the Administration or the
Congress makes little difference today. The
fact remains that reforms must come, and
must come now.

THE AID SCORECARD—WHAT DOES THE CURRENT
REORGANIZATION REALLY MEAN?

In October of last year, AID embarked on
a “reorganization’” designed to address some
of the concerns raised by the House Task
Force and others. There is considerable skep-
ticism that this initiative goes far enough.

AID states that the reorganization will re-
sult in streamlined Agency management and
greater emphasis on the achievement of re-
sults instead of on the obligation of monies.
AID's missions overseas will be required to
reduce specific mission objectives from, in
many cases, several dozen to a more reason-
able number of two or three. However, while
AID missions are being told to limit their
objectives, AID Washington continues to ori-
ent its priorities around five new initia-
tives—in support of the family, the environ-
ment, democracy, the private sector, and en-
hanced management. These five initiatives
have been superimposed on top of AID’s pre-
viously stated multiple goals—many of them
Congressionally-imposed—including support-
ing historically black colleges, promoting
micro-enterprise, and encouraging American
exports. AID has little experience in democ-
racy building; yet, now it seeks to devote
major resources to this area. Support for de-
mocracy is an important activity, but is
AID—an organization that has had difficulty
implementing existing programs—really up
to this new responsibility?

The reorganization has also dealt only su-
perficially with the continuing problems sur-
rounding AID's management of contractors.
Contractors have become the backbone of
AID's operations, a major industry in and of
themselves. Between 1985 and 1990 AID dou-
bled the number of U.S. contractors it em-
ployed overseas. Yet, there has been little
hard analysis of the cost effectiveness of em-
ploying contractors versus employing suffi-
cient AID full-time staff to design, imple-
ment and evaluate projects. More impor-
tantly, AID has failed to employ individuals
with the technical expertise, and accounting
and procurement abilities, required to mon-
itor current contracting operations. While
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the reorganization calls for streamlined con-
tracting procedures and better accounting
and audit of contractual agreements, it has
failed to address the fundamental issue of
whether contractors are the best vehicle for
the implementation of our foreign aid pro-

grams.

Finally, the reorganization has ignored the
critical issue of better coordination of our
foreign assistance programs both within the
United States government and with recipient
governments. Today, dozens of U.S. govern-
ment agencies participate in our foreign as-
sistance efforts, and funding for such endeav-
ors is spread among an equal number of enti-
ties. It has become imperative that a White
House-level mechanism be created to elimi-
nate redundancy and ensure consistency in
the U.S. foreign aid program.

In our bilateral programs, we must more
actively engage recipient governments in
project planning and, where possible, in shar-
ing the costs of program implementation, In
the multilateral arena, the U.S. should be
pushing the World Bank to play a more ac-
tive role in genuine donor coordination.

The reorganization now underway does not
address these fundamental issues, and will
not achieve the type of reform required to
make AID function more effectively. In-
stead, AID must commit itself to a full-scale,
in-depth review of its mission. Important les-
sons can be learned from AID programs that
have worked, such as the Development Fund
for Africa (DFA) and the Child Survival Ini-
tiative. The DFA has illustrated that the
elimination of AID's functional accounts fa-
cilitates program implementation. The Child
Survival Initiative demonstrates that AID
projects are most effective when: focused on
a limited number of proven, sustainable
technologies; both problems and the appro-
priate interventions are well-defined from
the start; and, initiatives are concentrated
in countries where the greatest impact can
be made. Sadly, the reorganization now un-
derway does not seem to have incorporated
these fundamental lessons.

AID cannot succeed with its present plans
to refocus its work and reorganize its person-
nel until it clarifies and prioritizes its fun-
damental objectives. AID must seriously
analyze what it does best, and from there de-
termine what it wants to accomplish. Dras-
tic and immediate reform—far beyond that
outlined in the current reorganization—is re-
quired now.

WHAT CAN BE DONE TO REHABILITATE AID

What can be done to make AID fit to
confront the challenges of today? At present,
there exists considerable cynicism that the
foreign aid process is ‘‘reformable’. How-
ever, such cynicism cannot become an excuse
for inaction. The Administration and the
Congress must jointly commit themselves to
genuine and far-reaching foreign aid reform.
Immediate consideration should be given to
the formation of a Joint Congressional-Exec-
utive Task Force. The Task Force should
focus its efforts on identifying realistic, fea-
sible reforms that would enhance AID oper-
ations and increase interagency coordina-
tion. To ensure its success, the Task Force
must have the full support of the President
and the Secretary of State. The following
recommendations, some drawn from the
work of the House Task Force and others,
merit immediate consideration.

Recommendation One

Refocus the objectives of the U.S. foreign
aid program. Within a broad framework of
U.S. Government support for political and
economic pluralism, AID should concentrate
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its programs in a limited number of tech-
nical areas where it has a comparative ad-
vantage. Possible areas of concentration in-
clude:

Economic reform and support for free mar-
kets;
BEducation/Skills
building;

Health;

Agriculture/environment;

Food AlD/disaster assistance.

AID programs in technical sectors must be
accompanied by parallel efforts to develop
and maintain recipient countries’ transpor-
tation and communication infrastructures.

There exists a general consensus that AID
should do less, and do it better. AID has en-
joyed its greatest successes when it has de-
voted sustained attention to achieving lim-
ited objectives in key technical sectors.
AID's key role in promoting the ‘““Green Rev-
olution™ in the 1960s and 70s, and with the
Child Survival Initiative more recently, il-
lustrate that U.S. development assistance is
most effective when targeted on specific sec-
tors, and oriented towards the transfer of
selfsustaining technical assistance. The
“new’ AID should focus its energies in these
sectors, not on activities such as democracy
building where the Agency has no experience
and logical alternatives, such as the Na-
tional Endowment for Democracy, exist. The
“new’ AID must include an in-house capacity
to conduct detailed marco-economic analy-
sis, and provide technical assistance in sup-
port of the development of free market
economies.

training/institution

Recommendation Two

Redefine the administration of foreign aid
funding so that all economic support fund
(ESF) and development assistance (DA) mon-
ies are administered by the State Depart-
ment., All project ESF monies should be
transferred into the DA account.

ESF and DA, programs that basically serve
bilateral political interests, should remain
the purview of the Department of State and
a rehabilitated AID. Transferring project
ESF funds into the DA account will ensure
ESF monies solely support recipient govern-
ments’ macroeconomics policies—while pre-
serving DA monies for more traditional de-
velopment-related purposes. Placing all for-
eign aid funding under the Secretary of
State, will facilitate a more coordinated ap-
proach to foreign assistance administration
with an emphasis on assessing how all U.S.
government assets can contribute to the ad-
vancement of American interests in a given
country.

Recommendation Three

Abolish AID functional accounts and re-
place them with multi-year regional ac-
counts, modeled after the Development Fund
for Africa (DFA). Both ESF and DA funding
should be authorized within each account.
Earmarks should be eliminated. A separate
account should be established to support
peace-keeping and other activities of a clear-
ly multilateral nature.

The success of the DFA illustrates that re-
gionally-based funding contributes to pro-
gram flexibility and operational effective-
ness. Regional accounts should be estab-
lished for Latin America and the Caribbean,
Europe, Africa, Asia, and the Near East. ESF
for programs of extreme political sensitivity
could be protected by common agreement of
the Congress and Administration. A peace-
keeping/multilateral account will provide
the Administration with the flexibility it re-
quires to respond to the types of unforeseen
multilateral challenges likely to become
even more common in the future.
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Recommendation Four

Restructure AID so that a scaled-back ver-
sion of the Agency becomes a part of the De-
partment of State, reporting through a
newly-established position of Undersecretary
for Development Affairs charged with the ad-
ministration of all DA monies. Allocation of
ESF funds would be formally transferred to
the Department of State's Undersecretary
for International Security Affairs.

At present, AID does in fact function under
the guidance of the Secretary of State. For-
malizing this arrangement, making AID
clearly a part of State, would provide the
“new" AID with the bureaucratic influence
required to pursue more effectively its devel-
opment mission, and would simultaneously
enhance overall coordination of foreign as-
sistance. The Secretary of State's leadership
of the “‘new" AID, would ensure that the or-
ganization's development mandate remained
protected, and that the continuing, success-
ful reform of the foreign aid process re-
mained a priority of the most senior mem-
bers of the Administration.

Recommendation Five

The *‘new’” AID will in all likelihood func-
tion primarily as a contracting agency and
should be comprised of individuals with ad-
vanced technical expertise who can actively
supervise and assist in project design, imple-
mentation and evaluation. A cadre of indi-
viduals expert in contract administration
and audit should also be brought on board.

Despite their problematic history, contrac-
tors will in all likelihood remain a continu-
ing feature of the AID landscape. The key to
making contractors function successfully is
to hire AID supervisory staff with an ad-
vanced level of technmical skills and sound
managerial background, who can participate
actively in project design, implementation
and evaluation. The ‘‘new” AID should be
staffed by experts with this kind of exper-
tise, and should be organized by functional
bureau (perhaps five bureaus focusing on the
five sectors outlined in recommendation
one), reporting to the Undersecretary for De-
velopment Assistance, A sixth bureau, re-
sponsible for administration and audit,
would also be required. AID country officers
(who now staff the regional bureaus) could be
added to existing State country desks to pro-
vide liaison with AID missions and coordina-
tion of assistance activities. Consideration
could be given to creating a new position of
deputy assistant secretary for foreign assist-
ance in each regional bureau of oversee co-
ordination. Such an arrangement, supporting
AID activities from highly-skilled functional
bureaus while integrating State and AID
country desks, will ensure that the ‘‘new”
AID retains a focus on key technical sectors,
and that these programs are implemented
within a broader economic and regional
framework.

Recommendation Sir

The establishment and/or continuation of
U.S. assistance programs should be predi-
cated on the creation of Bi-National Com-
missions in each recipient country to join in
the planning and execution of development
assistance programs.

Assistance projects cannot succeed with-
out the participation and support of the re-
cipient government. While ad hoc mecha-
nisms exist for such coordination in some
countries, a more formalized requirement for
such structures is necessary. The Phoenix
Group recommended that such commissions
be staffed by technical experts from donor
and recipient governments and be organized
around specific issues recognized as develop-
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ment priorities. Such commissions would
help develop an indigenous institutional ca-
pacity to deal with long-range development
planning, while increasing the focus on
project sustainability.

Recommendation Seven

Establish an office within the National Se-
curity Council staff (NSC) charged with co-
ordination of all foreign assistance pro-
grams.

There exists near universal agreement that
as more and more U.S. players enter the for-
eign aid picture, high level coordination is a
necessity. The diverse skills of the Depart-
ments of Commerce, Treasury, the EPA, and
others, will be required as the U.S, embarks
on ever more complex assistance initiatives
in Eastern Europe, the Soviet republics and
elsewhere. An NSC office that could serve as
a repository of information on, and coordina-
tor of, all U.S. government agencies’ foreign
assistance activities would help eliminate
redundancy and promote the overall effec-
tiveness of our foreign aid programs.

The proceeding recommendations rep-
resent only a fraction of the measures re-
quired to completely overhaul the foreign
aid bureaucracy; however, they would make
an important contribution to enhancing
AID’s effectiveness. A Congressional-Execu-
tive Task Force should convene quickly to
consider their implementation.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

WEAK MEDICINE

Mr. CONRAD. Mr. President, we had
a hearing in the Budget Committee
this morning and I think we learned a
very important fact in that hearing.
We had Mr. Darman, the head of the
Office of Management and Budget tes-
tifying before the Budget Committee,
and he had beside him a placard that
had the President's economic growth
proposals. As the occupant of the chair
knows well, it is a long list. On the
President’s economic growth proposal
list are dozens of suggestions.

We asked Mr. Darman, what would
happen if we passed all of the Presi-
dent’s economic growth proposals? How
much of an increase in economic
growth would we achieve, according to
the administration’s own estimates?

Do you know what the answer was,
Mr. President? If we passed every one
of the President's economic growth
proposals, the President's Director of
the Office of Management and Budget
says we will increase economic growth
one-half of 1 percent. One-half of 1 per-
cent.

The economic engine of this country
is off the tracks, and they are talking
about going over and tightening up a
few lug nuts. That is what is being pro-
posed here. I think the people of this
country deserve to know that if we
pass the President’'s economic growth
initiatives in total, every single one of
them, according to their estimates we
will increase economic growth one-half
of 1 percent. That is not good enough.

This country is in deep trouble. This
country is suffering from a prolonged
period of no growth or very low growth,
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and right now negative growth. And
the President comes with this big pro-
posal, this laundry list of things that
need to be done. He terms it a bold de-
parture from the past. And lo and be-
hold, we find out that if we enact the
entire thing we are going to only in-
crease economic growth one-half of 1
percent, according to his own adminis-
tration's estimates.

We have to do more than that. This
country deserves more than that. And
this situation demands more than that.
I hope we would take this opportunity
to devise a plan for this country that
would really get us back on track.
That is what the situation requires.

If there is any doubt by those who
are listening that what I have said is
the case, I refer them to page 37 of the
President’s budget document. They lay
out what happens with business as
usual if we do not make changes. What
kind of economic growth will we have?
They say 2.4 percent this year. If we
pass the President’s plan, they say that
will increase to 3 percent. Next year if
we do nothing, economic growth will be
2.5 percent. If we pass the President’s
plan, they say we will have economic
growth of 3 percent. A half of a per-
centage difference if we pass the Presi-
dent’'s whole proposal.

The President ought to come to us
with a new proposal, one that really
does something substantial. I said on
the night the President unveiled his
plan for the Nation that he did not ask
enough of us in Congress or enough of
the country. And now we know that
the evidence is there that tells us that
is precisely the case. The President has
not asked enough of us or of the coun-
try. What is required is a bold proposal
to really spur economic growth in this
country. And, by the President's own
estimates, we now know his proposal, if
enacted in total, will do virtually noth-
ing to increase the growth rate in this
country over the next 5 years.

That is not good enough, Mr. Presi-
dent. And we ought to take this oppor-
tunity in Congress, acting with the
President, to do better. I just hope as
we proceed in the days ahead we will
remember what it is that is at stake
because it is no less than the economic
future of this country. What is at stake
is the lives and the guality of the lives
of the people we were sent to represent.

I think when the people of my State
find out that the President’s proposal
would only give us an additional
growth rate of one-half of 1 percent, if
it is enacted in total, according to his
own estimates, they are going to say
that is pretty weak medicine. That is
pretty weak medicine, Mr. President.
We can do better.

Mr. President, I ask unanimous con-
sent the page from the President’s
budget to which I referred be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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EFFECTS OF THE ADMINISTRATION'S
PROPOSALS

The proposals discussed in Chapter 2 are ex-
pected to create more jobs, more income and
more growth, thereby lowering the budget defi-
cit. They result in a significant improvement
in the outlook from a ‘‘business-as-usual”
projection, which assumes that Congress re-
jects the President’s proposals and adopts a
more conventional response to the current
economic situation. (See Table 3-2.)

TABLE 3-2. ECONOMIC PROJECTIONS: ADMINISTRATION
POLICY VERSUS BUSINESS AS USUAL
[Calendar years]

1992 1953 1994 1995 1596 1397

Percent increase, fourth quar-

ter aver fourth quarter:

Real GDP:

Business as usval ... |
Administration policy ... 2

GOP deflator:

Business as usual ........ 3.
Administration palicy ... 3.
Calendar year average in per-

cent:

Civilian unemployment rate:
Business as usual .........
Mministration policy
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THE SENATE PAGES

Mr. MITCHELL. Mr. President, today
will be the last day of service in the
Senate for our group of Senate pages.
They will leave the Senate and return
to their local high schools to complete
their education.

I want to take this opportunity to ex-
tend the thanks of all Senators to our
pages for their hard work and cheerful
help. They spend many long hours
waiting to be called upon, and their
pleasant dispositions, even at late
hours of the night, make a real dif-
ference to Senators.

Pages are on duty as long as the Sen-
ate is in session. They are responsible
for making certain a lectern is in place
on the right desk; they distribute
amendments to the press galleries;
they run errands throughout the Sen-
ate complex; they are there to bring
water and make xerox copies.

This particular group of pages has
been the subject of many favorable
comments. They have been very quick
to catch on to the workings of the Sen-
ate.

All of them have shown an avid inter-
est in the legislative process. I would
not be surprised to see many of them
return to the Senate in other capac-
ities in the future.

This session has given them a great
many historic political events to wit-
ness, From the debates over civil rights
and gun control to the vote on Judge
Clarence Thomas, the Senate has seen
its share of drama in the past several
months.

Many of those dramatic debates have
meant long and late hours. For Sen-
ators, a late night often means we can
count on a weekend off. But for the
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pages, a late night and a missed school
day means makeup classes on Satur-
days.

They have worked hard and we thank
all of them for their efforts. Their fam-
ilies and hometowns should be proud of
the work they have done here. We wish
them the very best for the future and
look forward to seeing them when they
return to the Senate again in future
years.

Mr. President, I ask unanimous con-
sent that a list of the pages who served
in 1991 and 1992 be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follow:

1991-92 PAGES
Ernest Leland, Leigh Hildebrandt, Henry
Roe, Sara Porter, Terrell McSweeny,

Mathew Boyden, Jason Kaplan, Brian Hess,
Ann Cox, Angela Kavusak, Genevieve
Nowicki, Chad Coneway, Johnathan Gagne,
Victoria Gordon, Ted McNulty, Marcia Pope,
Katie Schwarze.

Sarah Dumont, Rachele McCarthy, Kara
Baird, Colleen Schaffer, Abby Thornell, Jus-
tin Brown, Danny Cannon, Darrick
McCasland, John Moore, Rebecca Todd, Alan
Wilson, Kristy Maughan, Kelly Otremba,
James Jarman, Kara Poelman, Sean Lamb,
Jimmy Hill, Jill Page.

———

ORDER OF PROCEDURE

Mr MITCHELL. Mr. President, I pre-
viously expressed my intention to pro-
ceed to the energy bill. The legislation
is 8. 2166, the National Energy Secu-
rity Act of 1992.

I have sought to gain consent under
the Senate rules from our Republican
colleagues to proceed to that bill. But
since I have been unable to gain that
approval because of objection by some
Republican Senators, it is not possible
to proceed to the bill. Therefore, it will
be necessary to file a cloture motion to
terminate debate and to permit the
Senate to take that bill up and con-
sider it.

CLOTURE MOTION

Mr. MITCHELL. Mr. President, I now
move to proceed to Calendar item No.
393, that is, S. 2166, and I send to the
desk a cloture motion.

The PRESIDING OFFICER. Pursuant
to rule XXII, the Chair lays before the
Senate a cloture motion, which the
clerk will report.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the motion to
proceed to 8. 2166, a bill to reduce the Na-
tion's dependence on imported oil, to provide
for the energy security of the Nation and for
other purposes:

D.K. Inouye, Quentin Burdick, Howard
M. Metzenbaum, George Mitchell, John
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Breaux, Jeff Bingaman, Alan Cranston,
Tom Daschle, Wendell Ford, Jim Sas-
ser, Kent Conrad, Charles S. Robb, J.
Bennett Johnston, Timothy E. Wirth,
Max Baucus, J. Lieberman.

UNANIMOUS-CONSENT AGREE-
MENT—VOTE ON MOTION TO IN-
VOKE CLOTURE

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the vote on
the motion to invoke cloture on the
motion to proceed to 8. 2166 occur at 10
a.m. on Tuesday, February 4, and that
the mandatory live quorum under rule
XXIII be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the Senate
proceed to executive session to con-
sider the following nominations: Cal-
endar Nos. 484, 485, and 486.

I further ask unanimous consent that
the nominees be confirmed, en bloc;
that any statements appear in the
RECORD as if read; that the motions to
reconsider be laid upon the table, en
bloc; that the President be imme-
diately notified of the Senate’s action;
and that the Senate return to legisla-
tive session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominations considered and con-
firmed en bloc are as follows:

RESOLUTION TRUST CORPORATION

Albert V. Casey, of Texas, to be Chief Exec-
utive Officer, Resolution Trust Corporation
{new position), to which position he was ap-
pointed during the last recess of the Senate.

DEPARTMENT OF THE TREASURY

Shirley D. Peterson, of Maryland, to be
Commissioner of Internal Revenue.

Fred T. Goldberg, Jr., of Missouri, to be an
Assistant Secretary of the Treasury.

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. BENTSEN, from the Committee on
Finance, without amendment:

S. 2173. An original bill to increase the
number of weeks for which benefits are pay-
able under the Emergency Unemployment
Compensation Act of 1991, and for other pur-
poses.

e Mr. BENTSEN. Mr. President, yes-
terday the Committee on Finance
voted unanimously to report a bill to
further extend unemployment com-
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pensation benefits. The bill has the
support of the leadership on both sides
of the aisle. It reflects the bipartisan
compromise agreed to in the House by
Chairman ROSTENKOWSKI and Minority
Leader MICHEL and reported by the
Committee on Ways and Means. It also
has the approval of the administration.

It is my hope and expectation that
the bill will be approved by both the
House and the Senate early next week,
and will be sent to the President with-
out delay.

I ask unanimous consent that there
be included in the RECORD at this point
the text of the bill as approved by the
committee, a summary description of
the provisions of the bill, and a letter
from the President stating that be-
cause the compromise package is fully
funded in each of the 5 budget years, no
sequester would be triggered by its en-
actment.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

5.2173

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. INCREASE IN AMOUNT OF EMER-
GENCY UNEMPLOYMENT BENEFITS.

(a) INCREASE IN BENEFITS.—

(1) Subparagraph (A) of section 102(b)2) of
the Emergency Unemployment Compensa-
tion Act of 1991 (Public Law 102-164, as
amended) is amended to read as follows:

“(A) IN GENERAL.—Except as otherwise pro-
vided in this paragraph—

“(i) IN GENERAL.—

‘““(I) In the case of weeks beginning during
a high unemployment period, the applicable
limit is 33.

“(II) In the case of weeks not beginning in
a high unemployment period, the applicable
limit is 26.

“(ii) REDUCTION FOR WEEKS AFTER JUNE 13,
1992.—In the case of weeks beginning after
June 13, 1992—

*(I) clause (i) of this subparagraph shall be
applied by substituting ‘20" for *33°, and by
substituting ‘13’ for ‘26’, and

*(II) subparagraph (A) of paragraph (1)

shall be applied by substituting ‘100 percent’
for ‘130 percent’.
In the case of an individual who is receiving
emergency unemployment compensation for
a week which includes June 13, 1992, the pre-
ceding sentence shall not apply for purposes
of determining the amount of emergency un-
employment compensation payable to such
individual for any week thereafter beginning
in a period of consecutive weeks for each of
which the individual meets the eligibility re-
quirements of this Act.”

(2) Subparagraph (A) of section 102(b){1) of
such Act is amended by striking *100 per-
cent” and inserting ‘*130 percent'’.

(b) CONFORMING AMENDMENTS.—

(1) Subsection (e) of section 101 of such Act
is amended by striking ‘‘in a 20-week period
or 13-week period, as defined in section 102,”.

(2) Subparagraph (B) of section 102(b)(2) of
such Act is amended by striking **An individ-
ual’s’” and inserting “Except as provided in
subparagraph (A)ii), an individual’s™.

(3) Subsection (¢) of section 102 of such Act
is amended—

(A) by striking **20-week’™ in paragraph (1)
and inserting “‘high unemployment", and
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(B) by striking ‘‘20-WEEK" in the sub-
section heading and inserting ‘“‘HIGH UNEM-
PLOYMENT".

(4) Section 102 of such Act is amended by
striking subsection (d).

(5) Subsection (e) of section 102 of such Act
is amended to read as follows:

‘“(e) SPECIAL RULES.—

(1) MINIMUM DURATION.—A high unemploy-
ment period shall last for not less than 13
weeks,

*(2) NOTIFICATION BY SECRETARY.—When a
determination has been made that a high un-
employment period is beginning or ending
with respect to a State, the Secretary shall
cause notice of such determination to be
published in the Federal Register.”

(6) Paragraph (1) of section 102(g) of such
Act is amended by striking ‘‘20-week period
or 13-week period' and inserting “‘high un-
employment period™.

(7) Paragraph (2) of section 102(g) of such
Act is amended by striking “‘20-week period’
and inserting ‘‘high unemployment period".

(8) Section 106(b) of such Act is amended by
striking ‘‘paragraph (3), (4), or (5)" and in-
serting ‘‘paragraph (3) or (4)".

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to weeks of
unemployment beginning after the date of
the enactment of this Act.

SEC. 2. EXTENSION OF PROGRAM.

Sections 102(f)(1}(B), 102(f)(2), and 106(a)(2)
of the Emergency Unemployment Compensa-
tion Act of 1991 (Public Law 102-164, as
amended) are each amended by striking
“June 13, 1992" and inserting ‘‘July 4, 1992".
SEC. 3. TEMPORARY INCREASE IN AMOUNT OF

CORPORATE ESTIMATED TAX PAY-
MENTS.

(a) GENERAL RULE.—Subparagraph (A) of
section 6655(d)(3) of the Internal Revenue
Code of 1986 (relating to temporary increase
in amount of installment based on current
year tax) is amended by striking the table
contained in such subparagraph and insert-
ing the following:

“In the case of a taxable The current
year beginning in: percentage is:
1993 through 1996 ..... e 95."

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to taxable
years beginning after December 31, 1992,

SEC. 4. EXTENSION OF TIME FOR PAYMENT OF
ADDITIONAL FUTA TAXES.

(a) IN GENERAL—Notwithstanding any
other provision of law, if a qualified taxpayer
is required to pay additional taxes for tax-
able years beginning in 1991 with respect to
any employment in any State by reason of
such State being declared a credit reduction
State, such taxpayer may elect to defer the
filing and payment of such additional taxes
to a date no later than June 30, 1992.

(b) INTEREST.—Notwithstanding subsection
(a), for purposes of section 6601(a) of the In-
ternal Revenue Code of 1986, the last date
prescribed for payment of any additional
taxes for which an election is made under
subsection (a) shall be January 31, 1992,

(c) DEFINITIONS.—For purposes of this sec-
tion—

(1) QUALIFIED TAXPAYER.—The term ‘‘quali-
fied taxpayer’™ means a taxpayer—

(A) in a State which has been declared a
credit reduction State for taxable years be-
ginning in 1991, and

(B) who did not receive notice of such cred-
it reduction before December 1, 1991 from ei-
ther the State unemployment compensation
agency or the Internal Revenue Service.

(2) CREDIT REDUCTION STATE.—The term
“credit reduction State’ means a State with
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respect to which the Internal Revenue Serv-
ice has determined that a reduction in cred-
its is applicable for taxable years beginning
in 1991 pursuant to the provisions of section
3302 of the Internal Revenue Code of 1986.

(d) TIME AND MANNER FOR MAKING ELEC-
TION.—An election under this section shall be
made at such time and in such manner as the
Secretary of the Treasury shall prescribe.
SEC. 5. TREATMENT OF RAILROAD WORKERS.

(a) EXTENSION OF PROGRAM.—

(1) GENERAL RULE.—Sections 501(b) (1) and
(2) of the Emergency Unemployment Com-
pensation Act of 1991 (Public Law 102-164, as
amended) are each amended by striking
“June 13, 1992 and inserting “July 4, 1992".

(2) CONFORMING AMENDMENT.—Subsection
(a) of section 501 of such Act is amended by
striking ‘‘June, 1992 and inserting *July
1992,

(b) ENLARGEMENT OF BENEFITS.—Section
501 of such Act is amended by adding at the
end the following:

*(d) ENLARGEMENT OF BENEFITS.—

‘(1) GENERALLY.—During the period that
begins on the date of the enactment of this
subsection—

‘*(A) subsection (c) of this section shall be
applied by substituting ‘130" for '65";

**(B) section 2(c) of the Railroad Unemploy-
ment Insurance Act shall be applied—

“(i) by substituting ‘13 (but not more than
130 days)’ for ‘7 (but not more than 65 days)’
in the table; and

“{ii) by substituting ‘but not more than 130
days' for ‘but by more than sixty-five days’
in the second proviso; and

“(C) section 2(h)(1) of the Railroad Unem-
ployment. Insurance Act shall be applied by
substituting ‘13’ for ‘seven’.

‘‘(2) PHASE-OUT.—Effective on and after
June 14, 1992, paragraph (1) of this subsection
shall not apply. Notwithstanding the preced-
ing sentence, in the case of an individual
who is receiving the extended benefits under
section 2(c) of the Ralilroad Unemployment
Insurance Act for persons with 10 or more
but not less than 15 years of service, or ex-
tended benefits under this section, for any
day during the week ending June 13, 1992,
paragraph (1) shall apply for purposes of de-
termining the amount of extended benefits
payable to such individual for any day there-
after in a continuous period for which the in-
dividual meets the eligibility requirements
of this section and the Railroad Unemploy-
ment Insurance Act.”.

EMERGENCY UNEMPLOYMENT COMPENSATION

EXTENSION SUMMARY DESCRIPTION
1. FEDERAL EMERGENCY UNEMPLOYMENT
COMPENSATION

Present Law

A program of Federal emergency unem-
ployment compensation benefits was enacted
by P.L. 102-164 on November 15, 1991, and
amended by P.L. 102-182 on December 4. Fed-
erally funded, emergency unemployment
compensation benefits are paid to unem-
ployed workers who have exhausted their 26
weeks of regular benefits, States with a total
unemployment rate (TUR) of 9% or higher,
or an adjusted insured unemployment rate
(AIUR) of 5% or higher, are eligible to pro-
vide 20 weeks of emergency benefits; all
other States are eligible to provide 13 weeks.
The emergency benefit program began on
November 17, 1991 and ends on June 13, 1992.

Ezplanation of Provision

The current emergency benefit program
would be altered by increasing the number of
weeks of benefits paid to unemployed work-
ers and extending the expiration date of the
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program. All other provisions of the program
would remain unchanged.

Weeks of Benefits. The number of weeks of
emergency benefits that could be paid to an
unemployed worker would be increased by 13
weeks, effective on enactment and ending on
June 13, 1992. These additional weeks of ben-
efits would be available to all unemployed
workers found eligible for benefits under the
current emergency benefit program.

As a result of this change, a total of 33
weeks of emergency benefits would be paid
to workers in States with a total unemploy-
ment rate (TUR) of 9% or higher, or an ad-
justed insured unemployment rate (AIUR) of
5% or higher. Workers in all other States
would be entitled to a total of 26 weeks of
emergency benefits. Including the 26 weeks
of benefits paid in the regular unemploy-
ment program, unemployed workers in
States with high unemployment rates would
receive a maximum of 59 weeks of unemploy-
ment benefits, and those in all other States
would receive a maximum of 52 weeks. This
compares with a possible maximum of 65
weeks available in some States during the
recessions of the mid-1970s and early 1980s.

Duration of Program. the current emer-
gency benefit program would be extended
from June 13 to July 4, 1992. All other provi-
sions of the program would remain the same
as under current law, so that the total num-
ber of weeks of emergency benefits payable
to unemployed workers who first became eli-
gible for benefits after June 13 would be the
same 13 or 20 weeks payable under the
present program. Workers who qualified for
benefits before the July 4 expiration date
would receive the full number of weeks to
which they are entitled, even if some of
those weeks fell after the expiration date.

II. RAILROAD UNEMPLOYMENT INSURANCE
Present Law

Workers in the railroad industry are eligi-
ble for a separate unemployment compensa-
tion program similar to the unemployment
compensation programs for workers in non-
railroad occupations. P.L. 102-164 provided 13
weeks of extended benefits to railroad work-
ers who were not previously eligible because
they had less than 10 years of service in the
industry, effective from November 17, 1991 to
June 13, 1992.

Erplanation of Provision

A total of 26 weeks of extended benefits
would be provided for all railroad workers el-
igible under current law for 13 weeks. This
provision would expire June 13, 1992. The
temporary program that provides 13 weeks of
extended benefits for workers with under 10
years of railroad service would also be ex-
tended from June 13 to July 4, 1992, These
changes are included at the request of the
Committee on Labor and Human Resources.

I11. CORPORATE ESTIMATED TAX PAYMENTS
Present Law

A corporation is subject to an addition to
tax for any underpayment of estimated tax.
For taxable years beginning in 1992, a cor-
poration does not have an underpayment of
estimated tax if it makes four equal timely
estimated tax payments that total at least
93 percent of the tax liability shown on the
return for the current taxable year. The ap-
plicable percentage will be 94 (rather than 93)
percent in 1993, 94 percent in 1994, 95 percent
in 1995, and 95 percent in 1996. In addition, for
taxable years beginning in 1992, a corpora-
tion may annualize its taxable income and
make estimated tax payments based on 93
percent of the tax liability attributable to
such annualized income. The applicable per-
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centage for annualized estimated tax pay-
ments will be 94 (rather than 93) percent in
1993, 94 percent in 1994, 95 percent in 1995, and
95 percent in 1996,

A corporation that is not a ‘‘large corpora-
tion" generally may avoid the addition to
tax if it makes four timely estimated tax
payments each equal to at least 25 percent of
its tax liability for the preceding taxable
year (the **100 percent of last year's liability
safe harbor'). A large corporation is one
that had taxable income of $1 million or
more for any of the three preceding taxable
years. In addition, the first quarter's esti-
mated tax payment for a large corporation
may be based on 100 percent of the prior
year's tax liability.

Ezxplanation of Provision

The applicable percentage for a corpora-
tion that does not use the 100 percent of last
year's liability safe harbor for its estimated
tax payments is 95 percent for taxable years
beginning in 1993 and 1994 (rather than 94
percent). The provision does not change the
present-law availability of the 100 percent of
last year’s liability safe harbor for large or
small corporations. The provision also does
not affect taxable years beginning in 1992,
The provision is effective for estimated tax
payments with respect to taxable years be-
ginning after December 31, 1992, and begin-
ning before 1995.

IV. DEFERRAL OF FUTA TAXES
Present Law

A State that borrows from the Federal
Government to pay unemployment benefits
may, under certain conditions, later take
funds from balances in its unemployment
trust fund to make the loan repayments.
However, if the trust fund balance falls
below the amount required to pay three
months of benefits, as it did in Michigan last
year, Federal law prohibits its use to make
repayment and requires that the effective
FUTA tax rate on employers in the State be
raised to repay the loan. The IRS notified
Michigan employers that they must make
Michigan's 1991 loan payment, which is due
on January 31, 1992.

Explanation of Provision

Michigan employers unable to make the
additional FUTA tax payment now required
by January 31, 1992, may remit the payment
by June 30, 1992 without penalty, but with in-
terest. This change would be budget neutral.

V. COMPLIANCE WITH THE BUDGET ACT

OMB estimates that the proposal would in-
crease outlays for directed spending by $2.7
billion in fiscal year 1992. These costs would
be offset by using the $2.2 billion in pay-as-
you-go savings that OMB estimates were
achieved in fiscal years 1992 and 1993 by leg-
islation enacted last year, and by $0.5 billion
in revenues raised by the corporate tax pro-
vision described above.

The Administration has stated that OMB
finds the proposal consistent with the Budg-
et Enforcement Act in each of the fiscal
years 1992 through 1995, and that no seques-
ter would be triggered by its enactment.

THE WHITE HOUSE,
Washington, January 30, 1992,
Hon. LLOYD BENTSEN,
Chairman, Committee on Finance, U.S. Senate,
Washington, DC.

DEAR LLOYD: On Tuesday the House Ways
and Means Committee reported out an
amended version of H.R. 4095, & bill to extend
Federal unemployment benefits through
July 4 of this year. That bill was the result
of agreement among the Administration,
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Chairman Rostenkowski, and Republican
leader Bob Michel. I fully support that agree-
ment.

It is my hope that the Senate Finance
Committee will approve the measure with-
out amendments, and that the full House and
Senate will quickly follow suit. Given that
there are American workers whose benefits
are expiring, I hope the bill will be on my
desk for signature prior to the Congressional
recess scheduled for February 7.

I am informed by the Director of the Office
of Management and Budget that, according
to our estimates, the compromise is consist-
ent with the Budget Enforcement Act (BEA)
in each of the Fiscal Years 1992 through 1995.
Because OMB estimates that the com-
promise is fully funded in each of the five
budget years, no sequester would be trig-
gered by enactment of the compromise.

Thank you for your assistance in seeking a
bipartisan solution to this problem.

Sincerely,
GEORGE BUSH.®

————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

Mr. SYMMS:

8. 21T1. A bill for the relief of Amalia
Hatzipetrou and Konstantinos Hatzipetrou;
to the Committee on the Judiciary.

Mr. ROTH:

S. 2172. A bill to improve the quality of
agency regulations, increase agency ac-
countability for regulatory actions, and for
other purposes; to the Committee on Govern-
mental Affairs.

Mr. BENTSEN (from the Committee on
Finance):

S. 2173. An original bill to increase the
number of weeks for which benefits are pay-
able under the Emergency Unemployment
Compensation Act of 1991, and for other pur-
poses; placed on the calendar.

Mr. DASCHLE:

. 2174. A bill to prohibit the provision to
members and employees of Congress, at Gov-
ernment expense, of services and other bene-
fits that are not typical benefits of employ-
ment or are not otherwise necessary to the
performance of their office; to the Commit-
tee on Rules and Administration.

Mr., STEVENS (by request):

S. 2175. A bill to distribute a portion of the
Outer Continental Shelf natural gas and oil
receipts to coastal States and coastal coun-
ties as impact assistance, and for other pur-
poses; to the Committee on Commerce,
Science, and Transportation.

Mr. KASTEN:

S. 2176. A bill to provide that Federal tax
reduction legislation enacted in 1992 be effec-
tive January 1, 1992; to the Committee on Fi-
nance.

Mr. BREAUX (for himself and Mr.
JOHNSTON):

S. 2177. A bill to request from certain coun-
tries information concerning American serv-
icemen and civilians missing in Southeast
Asia during the Vietnam conflict and to re-
quire the heads of Federal departments and
agencies to disclose to Congress information
concerning such servicemen and civilians; to
the Committee on Foreign Relations.

Mr. BURNS:

S.J. Res. 245. Joint resolution to designate
the week of February 1-7, 1992, as “Travel
Agent Appreciation Week', to the Commit-
tee on the Judiciary.
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Mr. LIEBERMAN (for himself, Mr.
FOWLER, Mr. BIDEN, Mr. JEFFORDS,
Mr. KERREY, Mr. CHAFEE, Mr. PELL,
Mr. AKAKA, Mr. FORD, Mr. DASCHLE,
Mr. SASSER, Mr. CoATS, Mrs. KASSE-
BAUM, Mr. METZENBAUM, Mr. SaN-
FORD, Mr. SIMON, Mr. WARNER, Mr.
HEFLIN, Mr. NUNN, Mr. ADAMS, Mr.
CONRAD, Mr. D’AMATO, Mr. DUREN-
BERGER, Mr. GORE, Mr. GORTON, Mr.
GRASSLEY, Mr. HATCH, Mr. KERRY,
Mr. LAUTENBERG, Mr. MURKOWSKI,
Mr. PACKWOOD, Mr. SIMPSON, Mr.
SPECTER, Mr. BENTSEN, Mr. BOREN,
Mr. DIXON, Mr. GRAHAM, Mr. HoL-
LINGS, Mr. KENNEDY, Mr. LEVIN, Ms.
MIKULSKI, Mr. MOYNIHAN, Mr. REID,
Mr. CRAIG, Mr. COHEN, Mr. WOFFORD,
Mr. INOUYE, Mr. LOTT, Mr. LUGAR,
Mr. PRYOR, Mr. SYMMS, Mr. COCHRAN,
Mr. WALLOP, Mr. BOND, Mr. SEYMOUR

and Mr. PRESSLER):
S.J. Res. 246. Joint resolution to designate
April 15, 1992, as “National Reycling Day”; to

the Committee on the Judiciary.

—————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

Mr. SPECTER:

S. Res. 254. A resolution expressing the
sense of the Senate that the United States
grant immediate recognition to the Repub-
lics of Croatia and Slovenia; to the Commit-
tee on Foreign Relations.

Mr. KERRY (for himself, Mr. LEVIN,
Mr. GORE, Mr. COHEN, Mr. LEAHY, Mr.
WELLSTONE, Mr. LIEBERMAN, Mr. BUR-
DICK, Mr. AKAKA, Mr. HARKIN, and
Mr. PELL):

S. Con. Res. 89. Concurrent resolution to
express the sense of the Congress concerning
the United Nations Conference on Environ-
ment and Development; to the Committee on
Foreign Relations.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. ROTH:

S. 2172. A bill to improve the quality
of agency regulations, increase agency
accountability for regulatory actions,
and for other purposes; to the Commit-
tee on Governmental Affairs.

REGULATORY IMPROVEMENT AND
ACCOUNTABILITY ACT

Mr. ROTH. Mr. President, the essen-
tial role of the Chief Executive under
our Constitution is ‘‘to take care that
the laws be faithfully executed.” In the
course of two centuries Congress has
written countless laws for the execu-
tive department to implement through
regulations. Yet never has the Con-
gress provided any general mechanism
by which the Executive might take
care that these laws and their regula-
tions be faithfully executed.

Certainly, article II needs no help
from Congress in authorizing the Presi-
dent's constitutionally assigned, and
constitutionally protected, functions.
Yet it appears to me that in recent
times Congress has sought to have it
both ways. Some complain that a
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President has the power to place his
imprint on the execution of the laws.
Others accept that power but seek to
undercut its enjoyment by imposing se-
vere burdens.

While this tension between the
branches has grown since 1980, the last
year that a political party controlled
both Houses of Congress and the White
House, recent congressional criticism
has focused on the President’s Council
on Competitiveness, which is chaired
by Vice President Quayle. The Council
has moved into the forefront with the
decline of the Office of Information and
Regulatory Affairs [OIRA], which is an
office within OMB.

OIRA has lost some of its clout be-
cause it has no Administrator. The
President it appears, will not nominate
an Administrator because the Senate
Committee on Governmental Affairs,
the committee with jurisdiction over
the nomination, will not process a
nomination for that office unless the
President agrees to substantial restric-
tions on the exercise of his constitu-
tional authority to take care that the
laws be faithfully executed through
regulatory oversight by OIRA.

Today, while OIRA, headless as it is,
continues to perform regulatory re-
views through civil servants, the more
difficult and sensitive regulatory con-
cerns of the executive branch are re-
ferred to the Council. Since the Vice
President need not be confirmed by the
Senate to carry out executive func-
tions for the President, the shift from
OIRA to the Council has left the Sen-
ate Committee on Governmental Af-
fairs with reduced leverage.

In response, the Senate Committee
on Governmental Affairs has ordered
reported S. 1942, over objections from
the Department of Justice that the leg-
islation violates the deliberative privi-
lege of the executive branch as laid out
by a unanimous Supreme Court in
United States versus Nixon. In my
opinion, it is one thing to require dis-
closure of outside lobbyist contacts
with Federal officials and another to
require disection and publication of the
internal deliberative processes of exec-
utive decisionmaking at any level. In
this respect, S. 1942 may be good for
journalism, but it is bad for Govern-
ment.

Unfortunately, this constitutional
confrontation is not merely of aca-
demic interest. The burden of ever-in-
creasing regulations is placing Amer-
ican business at a competitive dis-
advantage in the global marketplace.
As the logjam continues, the overall
cost of regulatory burden to our econ-
omy has been mounting. It is now esti-
mated at the stratospheric sum of $400
billion a year. That costs every house-
hold in America some $4,000 a year. If
these estimates of Prof. Thomas D.
Hoptkins of the Rochester Institute of
Technology are anywhere near the
mark, there is indeed, a practical prob-
lem that must be addressed.
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This is not to suggest that every reg-
ulation is bad. It may be that every
regulation by itself is good but that all
the good regulations together produce
the unintended consequence of frus-
trating our economy. But I do not be-
lieve the situation is that intractable.
I believe that we can reduce the burden
and costs of regulations by deleting
those which are unnecessary and meet-
ing our Nation's goals with less costly
alternatives.

But who in Government is able to un-
dertake the task of monitoring the
total impact of regulations, of resolv-
ing conflicts between regulations, and
of assessing the net benefits of regula-
tions? Not the Congress; while Con-
gress can make policy, it cannot exe-
cute it. Rather this is a task for the ex-
ecutive branch. Moreover, the task
must be assigned relatively high up in
the executive hierarchy because no sin-
gle department is suited to assess the
entire, Governmentwide breadth of all
regulations, let alone sit in judgment
on itself.

Since the President and Vice Presi-
dent have so many responsibilities and
relatively few resources at their per-
sonal disposition, the only appropriate
office of regulatory review responsibil-
ity is OIRA. That office is presently
charged with the Paperwork Reduction
Act of 1980 with authority to reject
burdensome information collection re-
quests by Federal departments and
agencies.

Since regulations that impose unnec-
essary paperwork burdens and regula-
tions that impose unnecessary costs
present similar conceptual questions,
President Reagan assigned OIRA regu-
latory review authority under Execu-
tive Order 12291.

But such an assignment under a mere
Executive order is wanting: it cannot
authorize OIRA to reject a burdensome
and unnecessary regulation, on the one
hand, and, on the other, any sugges-
tions by OIRA to modify a regulation
are subject to criticism as interfering
with the statutory responsibility of the
agency or department proposing the
regulation.

The only solution in furtherance of
good Government is to authorize OIRA
by statute to address the crush of regu-
lations resting on the back of the
American public. Today, Mr. President,
I am introducing legislation to do just
that. This legislation would give mean-
ing to the R in OIRA. By statute, OIRA
has authority over information request
but not regulations generally. My leg-
islation would correct that.

My legislation would amend the Pa-
perwork Reduction Act of 1980 so that
all regulations—not merely those re-
questings information for the Federal
Government—would be subject to stat-
utory OIRA review. OIRA review would
be integrated with the agency’s regu-
latory process so that an agency's draft
regulation and its justification as well
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as OIRA's action, if any, would be sub-
ject to judicial review. Thus, the sub-
stantive justification for any regula-
tion would remain an agency respon-
sibility.

OIRA would review the draft regula-
tions for compliance with cost-benefit
requirements, competitiveness provi-
sions, and other principles generally
contained in Executive Order 12291.

Independent  agency  regulations
would be subject to OIRA review; how-
ever, as under the Paperwork Reduc-
tion Act, the action of OIRA could be
overridden by subsequent action of the

independent agency. My legislation
thus borrows the accommodation
reached in this sensitive area by Con-
gress in 1980.

Written communications to OIRA ei-
ther from outside lobbyists or from
agencies of Government as well as
written communications back would be
made available to the public in the
same manner as under the Paperwork
Reduction Act, as amended in 1986.
Moreover, any action taken by OIRA
and an explanation for its action would
be forwarded to the agency proposing
the regulation and be made available
to the public.

Today, regulatory review actions of
OIRA and the President’s Council on
Competitiveness are often criticized as
occurring in secret. My bill focuses the
executive authority for regulatory re-
view on OIRA and extends the same
public disclosure requirements of the
Paperwork Reduction Act to this new
statutory authorization. In view of the
balance Congress thought proper for
paperwork reduction, certain disclo-
sure provisions S. 1942 would appear ex-
cessive.

As I said before, required disclosure
of internal executive branch delibera-
tions would appear to violate the doc-
trine of executive privilege laid down
in United States versus Nixon. My bill
strikes a constitutionally acceptable
balance on the issue of public disclo-
sure, the same balance that a Demo-
cratic Congress thought appropriate
for a Democratic President in 1980.

The legislation I am introducing
today would obviate the need of the
present administration to place the
routine task of regulatory review in
the Council on Competitiveness.

My legislation would assign this
role—by statute—to OIRA. And OIRA,
once authorized to conduct such re-
view, would be subject to public disclo-
sure requirements, as contained in the
Paperwork Reduction Act.

The business community has been
concerned by the Supreme Court’s deci-
sion in Dole versus Steelworkers,
which held that the review process of
the Paperwork Reduction Act was lim-
ited to information requests for use by
the Federal Government, in short, only
a small percentage of the regulatory
burden.
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Since my legislation embraces all
regulations, the result in this case
would be statutorily reversed.

Finally, it must be emphasized that
this legislation is not intended to over-
ride the national goals and policies of
statutory law but rather to promote
them through regulations that are ef-
fective, efficient, and rational. Trying
to accomplish our objectives in a way
that is least burdensome to the citizens
of this Nation and without adverse ef-
fects on our competitiveness is just
common sense. Good government is not
repugnant to national policy. We must
achieve our goals in the health, safety,
environment, and civil rights areas in a
manner that promotes our Nation's
economic growth, productivity, and
competitiveness.

Mr. President, the burden of Govern-
ment regulation has reached a critical
mass. The sheer number of regulations,
let alone their complexity, severely
impairs the conduct of small business
and small government alike.

We have given all too little consider-
ation to the fledgling enterprise or to
the part-time small-town mayor in
their efforts to cope with the escalat-
ing demands of the Federal Govern-
ment. Our ability to perform at these
levels is being crushed by an avalanche
of regulations. It is time for reform.

The President has declared a morato-
rium. That is good. It is an excellent
first step. It will, one hopes, provide
Congress with the opportunity to think
through this very practical and very
real problem. Our economy is at stake.
My legislation is responsive to this cri-
sis of regulatory suffocation. It is the
permanent solution.

Mr. President, the administrative
state needs someone to run it. But that
task will prove impossible if Congress
insists on denying this fundamental
need and throwing obstacles in the
path of any executive branch efforts to
address it.

No reform in our Government is more
natural or more necessary than grant-
ing the Chief Executive statutory au-
thority to take care that regulations
be faithfully executed. The legislation
I am introducing today is that reform.

Mr. President, I ask unanimous con-
sent that the text of my bill be printed
in the RECORD at this point.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That this Act may be
cited as the “Regulatory Improvement and
Accountability Act of 1992"",

SEC. 2. PURPOSE.

Section 3501 of title 44, United States Code,
is amended at the end of paragraph (5), by
striking the “‘and’; at the end of paragraph
(6), by changing the period to a semicolon;
and by inserting the following:

*(T) to reduce the burdens of existing and
future regulations in order to promote the
nation’s economic growth, productivity,
competitiveness, and general welfare;
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‘‘(B) generally, to take care that regula-
tions achieve the national goals and policies
of statutory law in an effective, efficient,
and rational manner;

'(9) to increase agency accountability for
regulatory actions;

‘(10) to provide for presidential oversight
of the regulatory process;

**(11) to minimize duplication and conflict
of regulations; and

*(12) to insure well-reasoned regulations.”
SEC. 3. DEFINITIONS.

Section 3502 of title 44, United States Code,
is amended—

(1) by amending paragraph (3) by inserting
after “agency” the words ‘“‘or in complying
with a regulation”’;

(2) by redesignating paragraphs (15)
through (17) as paragraphs (16) through (18),
respectively;

(3) by inserting after paragraph (14) the fol-
lowing new paragraph:

‘*(15) the term ‘“major rule” means any
regulation that is likely to result in:

‘{A) an annual effect on the economy of
$100 million or more;

‘“(B) a major increase in costs or prices for
consumers, individual industries, Federal,
State, or local government agencies, or geo-
graphic regions; or

‘(C) significant adverse effects on competi-
tion, employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete with
foreign-based enterprises in domestic or ex-
port markets;'";

(4) at the end of paragraph (17) (as redesig-
nated by paragraph (1) of this section). by
striking the “‘and’;

(5) at the end of paragraph (18) (as redesig-
nated by paragraph (1) of this section), by
changing the period to a semicolon; by in-
serting ‘“‘and” after the new semicolon; and
by inserting the following:

*(19) the term ‘“‘regulation” or ‘“rule”
means an agency statement of general appli-
cability and future effect designed to imple-
ment, interpret, or prescribe law or policy or
describing the procedure or practice require-
ments of an agency, but does not include:

“(A) administrative actions governed by
the provisions of sections 556 and 557 of title
5, United States Code;

““(B) regulations issued with respect to a
military or foreign affairs function of the
United States; or

“(C) regulations related to agency organi-
zation, management, or personnel.”.

SEC. 4. OFFICE OF INFORMATION AND REGU-
LATORY AFFAIRS.

Section 3503 of title 44, United States Code
is amended in the last sentence of subsection
(b), by imserting after ‘‘policy’ the words
“and regulatory oversight''.

SEC. 5. AUTHORITY AND FUNCTIONS OF DIREC-
TOR.

Section 3504 of title 44, United States Code,
is amended as follows:

(a) In the first sentence in subsection (a),
delete *'The" and insert in its place ‘‘Under
the Direction of the President, the”, insert
after ‘‘requests’ the words “‘and regula-
tions", and insert after *'paperwork’ the
words “and regulatory'’; and

(b) Redesignate subsections (c) through (h)
as subsections (e) through (j), respectively,
and insert after subsection (b) the following
new subsections:

‘*{¢) The general regulatory oversight pol-
icy functions of the Director shall include—

**(1) developing and implementing uniform
and consistent regulatory policies and
overseeing the development of regulatory
principles, standards, and guidelines, and
promoting their use;
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*(2) initiating and reviewing proposals for
changes in legislation, regulations, and agen-
cy procedures to improve regulatory prac-
tices, and informing the President and Con-
gress on the progress made therein;

*(8) coordinating, through the review of
budget proposals and as otherwise provided
in this section, agency regulatory practices;

‘(4) evaluating agency regulatory prac-
tices to determine their adequacy and effi-
ciency, to determine the impact of such
practices on our nation's economic competi-
tiveness, and to determine compliance of
such practices with the policies, principles,
standards, and guidelines promulgated by
the Director;

Y(5) overseeing planning for, and conduct
of research with respect to, Federal regu-
latory practices; and

**(6) reviewing any preliminary or final
Regulatory Impact Analysis, notice of pro-
posed rulemaking, or final rule based on the
requirements of this chapter.

“(d) The regulatory clearance and other
regulatory control functions of the Director
shall include—

(1) designating any draft or existing rule
as a major rule;

“(2) preparing and promulgating uniform
standards for the identification of major
rules and the development of Regulatory Im-
pact Analyses;

“(3) requiring an agency to obtain and
evaluate, in connection with a regulation,
any additional relevant data from any appro-
priate source;

*“(4) waiving the requirements of this chap-
ter with respect to any draft or existing
major rule;

*45) identifying duplicative, overlapping
and conflicting rules, existing or draft, and
existing or draft rules that are inconsistent
with the policies underlying statutes govern-
ing agencies other than the issuing agency
or with the purposes of this chapter, and, in
each such case, require appropriate inter-
agency consultation to minimize or elimi-
nate such duplication, overlap, or conflict;

*(6) developing procedures for estimating
the annual benefits and costs of agency regu-
lations, on both an aggregate and economic
or industrial sector basis, for purposes of
compiling a regulatory budget and assessing
the impact of such regulations on our na-
tion's economic competitiveness;

“(T) in consultation with interested agen-
cies, preparing for consideration by the
President recommendations for changes in
the agencies' statutes;

“(8) designating currently effective rules
for review in accordance with this chapter,
and establishing schedules for reviews and
Analyses under this chapter;

*(9) establishing a regulatory planning
process by which the Administration will de-
velop and publish a Regulatory Program for
each year;

*(10) considering the consistency of the
draft regulatory programs submitted by the
agencies with the Administration's policies
and priorities and the draft regulatory pro-
grams submitted by other agencies, and
identifying such further regulatory or de-
regulatory actions as may, in the Director’s
view, be necessary in order to achieve such
consistency; and

“(11) monitoring agency compliance with
the requirements of this chapter and advis-
ing the President with respect to such com-
pliance.".

SEC. 6. FEDERAL AGENCY RESPONSIBILITIES.

Section 3506 of title 44, United States Code,
is amended as follows:

(a) In subsection (a), insert after ‘‘manage-
ment” the words “‘and regulatory review',
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and insert after the second use of *‘informa-
t.io;“ the words ‘‘and regulatory oversight'';
an

(b) After subsection (d), insert the follow-
ing new subsections:

“(e) In promulgating new regulations, re-
viewing existing regulations, and developing
legislative proposals concerning regulation,
all agencies, to the extent permitted by law,
shall adhere to the following requirements:

‘(1) Administrative decisions shall be
based on adequate information concerning
the need for and consequences of proposed
government action;

**(2) Regulatory action shall not be under-
taken unless the potential benefits to soci-
ety for the regulation outweigh the potential
costs to society;

“(3) Regulatory objectives shall be chosen
to maximize the net benefits to society and
avoid, to the extent possible, adverse effects
upon our Nation's economic competitive-
ness;

““(4) Among alternative approaches to any
given regulatory objective, the alternative
involving the least net cost to society shall
be chosen; and

‘'(5) Agencies shall set regulatory prior-
ities with the aim of maximizing the aggre-
gate net benefits to society, taking into ac-
count the condition of the particular indus-
tries affected by regulations; the condition
of the national economy; and other regu-
latory actions contemplated for the future.

“(f3(1) In order to implement subsection (e)
of this section, each agency shall, in connec-
tion with every major rule, prepare, and to
the extent permitted by law consider, a Reg-
ulatory Impact Analysis. Such analyses may
be combined with any Regulatory Flexibility
Analyses performed under section 603 and 604
of title 5, United States Code.

**(2) Each agency shall initially determine
whether a rule it intends to propose or to
issue is a major rule, provided that, the Di-
rector shall have authority, in accordance
with this chapter, to prescribe criteria for
making such determinations, to order a rule
to be treated as a major rule, and to require
any set of related rules to be considered to-
gether as a major rule.

*(3) Except as provided in subsection (i) of
this section, agencies shall prepare Regu-
latory Impact Analyses of major rules and
transmit them, along with all notices of pro-
posed rulemaking and all final rules, to the
Director as follows:

““(A) If no notice of proposed rulemaking is
to be published for a proposed major rule
that is not an emergency rule, the agency
shall prepare only a final Regulatory Impact
Analysis, which shall be transmitted, along
with the draft rule, to the Director at least
60 days prior to the publication of the major
rule as a final rule;

“(B) With respect to all other major rules,
the agency shall prepare a preliminary Regu-
latory Impact Analysis, which shall be trans-
mitted, along with a notice of proposed rule-
making, to the Director at least 60 days
prior to the publication of a notice of pro-
posed rulemaking, and a final Regulatory
Impact Analysis, which shall be transmitted
along with the final rule at least 30 days
prior to the publication of the major rule as
a final rule; ]

*(C) For all rules other than major rules,
agencies shall submit to the Director, at
least 10 days prior to publication, every no-
tice of proposed rulemaking and final rule.

*‘(4) To permit each draft major rule to be
analyzed in light of the requirements stated
in subsection (e) of this section, each pre-
liminary and final Regulatory Impact Analy-
sis shall contain the following information:
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‘'(A) A description of the potential benefits
of the rule, including any beneficial effects
that cannot be quantified in monetary
terms, and the identification of those likely
to receive the benefits;

‘(B) A description of the potential costs of
the rule, including any adverse effects that
cannot be quantified in monetary terms, in-
cluding adverse effects upon our Nation's
economic competitiveness, and the identi-
fication of those likely to bear the costs;

‘(C) A determination of the potential net
benefits of the rule, including an evaluation
of effects that cannot be quantified in mone-
tary terms;

‘(D) A description of alternative ap-
proaches that could substantially achieve
the same regulatory goal at lower cost, to-
gether with an analysis of this potential ben-
efit and costs and a brief explanation of the
legal reasons why such alternatives, if pro-
posed, could not be adopted; and

‘(E) Unless covered by a description re-
quired under subparagraph (D) of this para-
graph, an explanation of any legal reasons
why the rule cannot be based on the require-
gent.s set forth in subsection (e) of this sec-

on.

“(5)(A) Upon the request of the Director,
an agency shall consult with the Director
concerning the review of a preliminary Regu-
latory Impact Analysis or notice of proposed
rulemaking under this chapter, and shall,
subject to subsection (i) of this section, re-
frain from publishing its preliminary Regu-
latory Impact Analysis or notice of proposed
rulemaking until such review is concluded.

*(B) Upon receiving notice that the Direc-
tor intends to submit views with respect to
any final Regulatory Impact Analysis or
final rule, the agency shall, subject to sub-
section (i) of this section, refrain from pub-
lishing its final Regulatory Impact Analysis
or final rule until the agency has responded
to the Director’s views, and incorporated
those views and the agency’s response in the
rulemaking file.

*(C) Nothing in this paragraph shall be
construed as displacing the agencies’ respon-
sibilities delegated by law.

‘(6) For every rule for which an agency
publishes a notice of proposed rulemaking,
the agency shall include in its notice:

“(A) A brief statement setting forth the
agency’s initial determination whether the
proposed rule is a major rule, together with
the reasons underlying that determination;
and

*(B) For each proposed major rule, a brief
summary of the agency's preliminary Regu-
latory Impact Analysis.

“(T) Agencies shall make their preliminary
and final Regulatory Impact Analysis avail-
able to the public.

‘*(8) Agencies shall initiate reviews of cur-
rently effective rules in accordance with the
purposes of this chapter, and perform Regu-
latory Impact Analyses of currently effec-
tive major rules.

‘**(g) Before approving any final major rule,
each agency shall:

*(1) Make a determination that the regula-
tion is clearly within the authority dele-
gated by law and consistent with congres-
sional intent, and include in the Federal
Register at the time of promulgation a
memorandum of law supporting that deter-
mination.

“(2) Make a determination that the factual
conclusions upon which the rule is based
have a substantial support in the agency
record, viewed as a whole, with full attention
to public comments in general and the com-
ments of persons directly affected by the
rule in particular.
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“(h)1) Each agency shall publish, in Octo-
ber and April of each year, an agenda of pro-
posed regulations that the agency has issued
or expects to issue, and currently effective
rules that are under agency review pursuant
to this chapter. These agendas may be incor-
porated with the agendas published under
section 602 of title 5, United States Code, and
must contain at the minimum:

“(A) A summary of the nature of each
major rule being considered, the objectives
and legal basis for the issuance of the rule,
and an approximate schedule for completing
action on any major rule for which the agen-
cy has issued a notice of proposed rule-
making;

*(B) The name and telephone number of a
knowledgeable agency official for each item
on the agenda; and

**(C) A list of existing regulations to be re-
viewed under the terms of this chapter, and
a brief discussion of each such regulation.

“(2) The Director may, to the extent per-
mitted by law,

“(A) Require agencies to provide addi-
tional information in an agenda; and

*(B) Require publication of the agenda in
any form.

“(iX1) The procedures prescribed by this
chapter applicable to agency preparation of
Regulatory Impact Analyses and the regu-
latory clearance and other regulatory con-
trol functions of the Director shall not apply
S

“(A) Any regulation that responds to an
emergency situation, provided that, any
such regulation shall be reported to the Di-
rector as soon as is practicable, the agency
shall publish in the Federal Register a state-
ment of the reasons why it is impracticable
for the agency to follow the procedures in
this chapter with respect to such a rule, and
the agency shall prepare and transmit as
soon as is practicable a Regulatory Impact
Analysis of any such major rule; and

*(B) Any regulation for which consider-
ation or reconsideration under the terms of
this chapter would conflict with deadlines
imposed by statute or by judicial order, pro-
vided that, any such regulation shall be re-
ported to the Director together with a brief
explanation of the conflict, the agency shall
publish in the Federal Register a statement
of the reasons why it is impracticable for the
agency to follow the procedures of this chap-
ter with respect to such a rule, and the agen-
cy, in consultation with the Director, shall
adhere to the requirements of this chapter to
the extent permitted by the statutory or ju-
dicial deadline.

“(2) The Director may, in accordance with
the purposes of this chapter, exempt any
class or category of regulations from any or
all requirements of this chapter. The Direc-
tor shall, with regard to regulations or the
practice and procedure requirements of an
agency relative to the administration of the
Export Administration Act, determine
whether such regulations or practice and
procedure requirements are exempted from
review under paragraph (1)}B) of this sub-
section.™.

SEC. 7. PUBLIC INFORMATION COLLECTION AC-
TIVITIES.

Section 3507 of title 44, United States Code,
is amended as follows:

(a) Redesignate subsections (b) through (h)
as subsections (c¢) through (i), respectively,
and insert after subsection (a) the following
new subsection:

‘“(b) An agency shall not implement or
sponsor the implementation of a regulation
unless, in advance of the adoption or revision
of the regulation—
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**(1) the agency has taken actions, includ-
ing consultation with the Director, to—

*(A) adhere to the requirements in section
3506(e) of this chapter; and

*(B) comply with procedures prescribed by
this chapter applicable to agency prepara-
tion of Regulatory Impact Analyses and the
regulatory clearance and other regulatory
control functions of the Director;

‘(2) the agency (A) has submitted to the
Director the draft regulation, copies of perti-
nent statutes and other related materials as
the Director may specify, and an explanation
of actions taken to carry out paragraph (1) of
this subsection, and (B) has prepared a no-
tice to be published in the Federal Register
stating that the agency has made such sub-
mission (setting forth a title for the regula-
tion, a brief description of the need for the
regulation and its proposed use, a descrip-
tion of the likely persons affected, and an es-
timate of the burden that will result from
the regulation); and

*(3) the Director has approved the draft
regulation, or the period for review of regu-
lations by the Director provided under sub-
section (c) has elapsed.”’;

(b) In the first sentence of section 3507(c)
(as redesignated by subsection (a) of this sec-
tion), after the first and second uses of the
word ‘“‘request’’, insert the words ‘“‘or draft
regulation’; in the third sentence, after *‘re-
quest’, insert the words “‘or draft regula-
tion™, and in the third sentence, after ‘‘infor-
mation', insert the words “or implement or
sponsor the implementation of the regula-
tion';

(c) In the first sentence of section 3507(d)
(as redesignated by subsection (a) of this sec-
tion), after the first use of the word ‘‘re-
quest”, insert the words “‘or draft regula-
tion’"; in the second sentence, after *‘Direc-
tor,”, insert “and’’; and in the third sen-
tence, after the first and second uses of the
word ‘“‘request’’, insert the words ‘“‘or draft
regulation’;

(d) In section 3507(e) (as redesignated by
subsection (a) of this section), after the word
“request’”, insert the words “or draft regula-
tion';

(e) In section 350T(g) (as redesignated by
subsection (a) of this section), after the first
use of the word “information™, insert the
words ‘“‘or implement a regulation”, and
after the word ‘‘request’” insert the words
“or regulation, respectively’’; and

(f) In section 3507(i) (as redesignated by
subsection (a) of this section), in the first
sentence, insert before the second use of
“written” the word *‘official”, after the ‘“‘re-
quest” insert the words “or draft regula-
tion", and after “‘proposal’ insert the words
“or draft regulation'; and immediately after
the first sentence, insert the following:

“The written communications pertaining
to a draft regulation under review shall be
made available upon written request made to
the Office after publication of the draft rule.
The Administrator shall send the written
communications pertaining to a draft regu-
lation under review from any person not em-
ployed by the Federal government to the
agency. The Administrator shall also advise
the agency of all formal oral communica-
tions and scheduled meetings that the Office
has with persons not employed by the Fed-
eral government pertaining to the substance
of a draft regulation under review."”

SEC. 8. PUBLIC PROTECTION.

Section 3512 of title 44, United States Code,
is amended as follows:

(a) After the word “‘agency’, insert the
words ‘“or to comply with a regulation
adopted or revised by an agency'’; and
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(b) After the word *‘1981", insert *‘or if the
regulation was adopted or revised after De-
cember 31, 1993,"".

SEC. 9. CONSULTATION WITH OTHER AGENCIES
AND THE PUBLIC.

Section 3517 of title 44, United States Code,
is amended by inserting after “‘requests’’ the
words “and draft regulations’.

SEC. 10. EFFECT ON EXISTING LAWS AND REGU-
LATIONS.

Section 3518 of title 44, United States Code,
is amended as follows:

(a) in subsection (a), delete the words *‘for
federal information activities".

(b) subsection (e) is amended read as fol-
lows:

“{e) Nothing in this chapter shall be inter-
preted as increasing or decreasing the au-
thority of the President, the Office of Man-
agement and Budget or the Director thereof,
under the laws of the United States, with re-
spect to the substantive policies and pro-
grams of departments, agencies and offices,
including the substantive authority of any
Federal agency to enforce laws regarding the
health, safety, environment, and civil rights
of the people. This chapter shall be inter-
preted so as to achieve, through regulations,
the national goals and policies of statutory
law in an effective, efficient, and rational
manner.”

SEC. 11, AUTHORIZATION OF APPROPRIATIONS.

Section 3520 of title 44, United States Code,
is amended as follows:

(a) in subsection (a), by striking out
**$5,500,000 for each of the fiscal years 1987,
1988, and 1989."" and inserting in lieu thereof
*$7,000,000 for fiscal year 1993, and such sums
as may be necessary for fiscal years 1994,
1995, 1996, and 1997."; and

(b) in subsection (c), by striking out the
second sentence.

SEC. 12. TECHNICAL AND CONFORMING AMEND-
MENTS.

Chapter 35 of title 44, United States Code,
is amended—

(1) in section 3504(j)(7) (as redesignated by
section & of this Act), by striking out ‘‘sec-
tion 3507(c)” and inserting in lieu thereof
“section 3507(d)"";

(2) in section 3507, by amending the title to
that section by inserting after ‘‘activities”
the words “‘and review of regulations'’;

(3) section 3507(h) (as redesignated by sec-
tion 7 of this Act), by striking out “sub-
section (b)" and inserting in lieu thereof
“subsection (¢)";

(4) in section 3509, by striking out ‘‘section
3507(c)” and inserting in lieu thereof “‘sec-
tion 3507(d)";

(5) in section 3514(a)(6), by striking out
“gection 3507(g)" and inserting in lieu there-
of “*section 3507(i)"";

(6) in section 3514(a)(10), by striking out
“gection 3507(d)"” and inserting in lieu there-
of ‘‘section 3504(f))""; and

(7) in the chapter headnote, inserting
“AND REGULATORY" after the word “IN-
FORMATION".

By Mr. DASCHLE:

S. 2174. A bill to prohibit the provi-
sion to Members and employees of Con-
gress, at Government expense, of serv-
ices and other benefits that are not
typical benefits of employment or are
not otherwise necessary to the per-
formance of their office; to the Com-
mittee on Rules and Administration.

FAIR MARKET STANDARDS ACT
e Mr. DASCHLE. Mr. President, today
I am introducing the Fair Market
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Standards Act, which is intended to
eliminate the provision of unnecessary
perks to Members of Congress or con-
gressional employees. Specifically, the
bill will prohibit the provision to Mem-
bers and employees of Congress, at
Government expense, or service and
other benefits that are not necessary
to the performance of their duties.

The Fair Market Standards Act will
attack the perks from both sides. First,
it will make it illegal for a Senator or
Member of the House of Representa-
tives—or their employees—to accept a
perk. The bill stipulates that a member
or employee—may not receive from
any office, officer, employee, or other
entity in the Congress or in a depart-
ment or agency of the United States, a
service or other benefit that is not
equally available to other persons’™ un-
less the service or benefit is necessary
to perform his or her duties.

Second, the bill will require the Ser-
geants at Arms of the House and Sen-
ate to survey all the services and bene-
fits available to Members and staff, and
report those findings to the respective
Rules Committees. The reports will
contain explanations of the connection,
if any, between the services or benefits
and the Members' or staffs' perform-
ance of their official duties.

In turn, the Rules Committees will
be asked to introduce resolutions out-
lining: First, which services or benefits
are directly related to the performance
of official duties and, therefore, prop-
erly provided at Government expense;
and second, which services are unneces-
sary and not properly provided at Gov-
ernment expense, but may appro-
priately be made available in or near
the Senate or House buildings, at the
expense of Members and employees of
the Senate or House, and provided by
employees of the Government or by
private contractors at fair market
value. Any profits realized in conjunc-
tion with services provided at fair mar-
ket value will be paid into the deficit
reduction account at the Treasury.
Other services or benefits will be con-
sidered unnecessary perks and elimi-
nated entirely.

Mr. President, the widespread percep-
tion that members of Congress or their
staffs are taking advantage of unfair
and unnecessary perks and privileges is
hurting this institution. Although
some of the press reports are inac-
curate or unfair, others accurately re-
port uses of public funds that, while
currently legal, cannot be justified. We
should not ignore or belittle the legiti-
mate concerns that have been raised
with respect to this issue, and I offer
this legislation today with the hope
that it will contribute to a timely solu-
tion to this problem. I ask unanimous
consent that the full text of the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 2174

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the '‘Fair Market
Standards Act.

SEC. 2. PROHIBITION OF UNNECESSARY SERV-
ICES AND OTHER BENEFITS.

(a) PROHIBITION.—A member or employee of
Congress may not receive from any office, of-
ficer, employee, or other entity in the Con-
gress or in a department or agency of the
United States a service or other benefit, at
Government expense, that is not equally
available to all other persons, except such a
service or other benefit as—

(1) is of a kind and in an amount that is
provided by employers, not atypically, as
part of the compensation of their employees
in general; or

(2) is otherwise necessary or appropriate to
enable the member or employee to perform
the duties of a member or employee of Con-

ETess.

(b) SURVEY OF SERVICES AND BENEFITS.—(1)
Not later than 60 days after the date of en-
actment of this Act, the Sergeant at Arms
and Doorkeeper of the Senate shall—

(A) ascertain what services and other bene-
fits are available to members and employees
of the Senate that are not equally available
to all other persons; and

(B) submit to the Committee on Rules and
Administration of the Senate a report de-
scribing those services and benefits and the
manner in which each service or benefit con-
tributes to the performance of the duties of
members and employees of the Senate, if at
all.

(2) Not later than 60 days after the date of
enactment of this Act, the Sergeant at Arms
of the House of Representatives shall—

(A) ascertain what services and other bene-
fits are available to members and employees
of the House of Representatives that are not
equally available to all other persons; and

(B) submit to the Committee on Rules of
the House of Representatives a report de-
scribing those services and benefits and the
manner in which each service or other bene-
fit contributes to the performance of the du-
ties of members and employees of the House
of Representatives, if at all.

(c) IDENTIFICATION OF UNNECESSARY SERV-
ICES AND BENEFITS.—(1) Not later than 60
days after receiving the report described in
subsection (b)(1), the Committee on Rules
and Administration of the Senate shall in-
troduce a resolution that—

(A) describes each service and benefit that
may properly be made available to members
and employees of the Senate at Government
expense because it—

(i) is of a kind and in an amount that is
provided by employers, not atypically, as
part of the compensation of their employees
in general; or

(ii) is otherwise necessary or appropriate
to enable the members and employees to per-
form their duties as members and employees
of the Senate;

(B) describes each service and benefit that
may not properly be made available to mem-
bers and employees of the Senate at Govern-
ment expense, but may appropriately be
made available in or near the Senate build-
ings, at the expense of members and employ-
ees of the Senate, and provided by employees
of the Government or by private contractors;
and

(C) directs the appropriate officers of the
Senate to make arrangements for the provi-
sion of the services and other benefits de-
scribed in paragraph (2) at fair market value.
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(2) Not later than 60 days after receiving
the report described in subsection (b)2), the
Committee on Rules of the House of Rep-
resentatives shall introduce a resolution
that—

(A) describes each service and benefit that
may properly be made available to members
and employees of the House of Representa-
tives at Government expense because it—

(i) is of a kind and in an amount that is
provided by employers, not atypically, as
part of the compensation of their employees
in general; or

(ii) is otherwise necessary or appropriate
to enable the members and employees to per-
form their duties as members and employees
of the House of Representatives;

(B) describes each service and benefit that
may not properly be made available to mem-
bers and employees of the House of Rep-
resentatives at Government expense, but
may appropriately be made available in or
near the House of Representatives buildings,
at the expense of members and employees of
the House of Representatives, and provided
by employees of the Government or by pri-
vate contractors; and

(C) directs the appropriate officers of the
House of Representatives to make arrange-
ments for the provision of the services and
other benefits described in paragraph (2) at
fair market value.

(d) PAYMENTS TO REDUCE THE PUBLIC
DEBT.—AIll payments received from members
and employees of Congress for services and
other benefits described in subsection (c)
(1)B) and (2)(B) that are provided by Govern-
ment employees and all rent or other pay-
ments received from private contractors that
provide such services and other benefits shall
be paid into the account described in section
3113(d) of title 31, United States Code, to pay
down the public debt.e

By Mr. STEVENS (by request):

S. 2175. A bill to distribute a portion

of the Outer Continental Shelf natural
gas and oil receipts to coastal States
and coastal counties as impact assist-
ance, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.
COASTAL COMMUNITIES IMPACT ASSISTANCE ACT
e Mr. STEVENS. Mr. President, today
I introduce the Coastal Communities
Impact Assistance Act of 1992 at the re-
quest of the administration. I have
been working on the issue of Outer
Continental Shelf [OCS] impact assist-
ance for two decades and introduced
my own bill that would provide eco-
nomic assistance to our coastal States
and communities which have OCS oil
and gas exploration and development. I
welcome the administration’s con-
tribution and support on this impor-
tant issue.

The purpose of this bill is to provide
funds from revenues derived from OCS
natural gas and oil production to
coastal States and eligible counties to
minimize the economic impacts caused
by OCS development. Alaskan bor-
oughs would also be eligible for impact
assistance. The money distributed to
the coastal States and communities
would consist of 12.5 percent of all new
oil and natural gas revenues from
leased tracts whose geographic centers
lie seaward of the 8(g) zone or within
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such zone and up to 200 miles from the
nearest State’s coastline.

Under this legislation the impact as-
sistance from a given tract is distrib-
uted to all coastal States within 200
miles of such tract, weighted inversely
according to each State's minimum
distance from the tract. Fifty percent
of the total impact assistance is dis-
tributed to the State.

The other 50 percent of the State's
share is distributed among eligible
counties located within the State. Eli-
gible counties are determined by the
Governor of each State, but must in-
clude all counties and Alaska boroughs
with coastline borders and may include
counties and boroughs whose closest
point is no more than 60 miles from the
coastline. The counties and boroughs
must have real and significant impacts
from OCS activities. Then the assist-
ance is distributed among them using a
distance formula similar to the State
share.

Impact assistance from OCS activi-
ties would allow coastal States and
communities the opportunity to par-
ticipate in the OCS permitting process,
to undertake projects to protect the
environment, and to provide the in-
creased government services and infra-
structure that are necessitated by pop-
ulation increases brought about
through OCS development.

Twice in the past the Senate passed
legislation to provide OCS impact as-
sistance, but unfortunately we were
unable to enact it into law because
past administrations opposed it. I am
glad to see this administration’s sup-
port for this concept, and I look for-
ward to working with them to finally
provide these States and communities
the funds they need and deserve.e

By Mr. KASTEN:

S. 2176. A bill to provide that Federal
tax reduction legislation enacted in
1992 become effective January 1, 1992;
to the Committee on Finance.

EFFECTIVE DATE OF TAX REDUCTION
LEGISLATION
e Mr. KASTEN. Mr. President, the
President’s budget request contains a
wide range of tax relief proposals that
will help restore economic growth and
create jobs. Congress should act quick-
1y on the President’s proposals.

The economy needs the strong
growth incentives in the President's
package including a reduced capital
gains tax, improved depreciation, and
enterprise zones. American families
need the tax relief that will come from
increases in the dependent exemption,
the first-time homebuyer credit, ex-
panded IRA's, and tax deductible stu-
dent loan interest. And I am extremely
encouraged by the proposed repeal of
the luxury excise tax on boats. This
tax raises no money for the govern-
ment and has been responsible for the
loss of 19,000 jobs in the boatbuilding
industry.
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Today, I am introducing legislation
that would give an added boost to the
growth package and help ensure that
Congress moves swiftly to enact it.
This legislation would establish a Jan-
uary 1, 1992, effective date for any tax
relief enacted pursuant to the Presi-
dent’s tax proposal. An early and defi-
nite effective date will speed the recov-
ery and minimize the delayed economic
activity that results from the anticipa-
tion of tax relief. Uncertainty concern-
ing effective dates can lead to a delay
in economic activity and can tempo-
rarily worsen the economic downturn
that the tax cuts are designed to elimi-
nate.

Let me provide a few examples of
how delayed action and delayed effec-
tive dates can cause problems for the
economy. Businessmen who might be
planning to purchase equipment and
machinery will delay their purchases
until the effective date of the invest-
ment tax allowance is clear. Potential
buyers of boats will delay their pur-
chases until the date of repeal is cer-
tain. This will further depress an im-
portant sector of the economy and
cause further job loss. Similarly, busi-
ness growth and job creation in the
inner city may be delayed because the
tax incentives in the administration’s
enterprise zone package are not sched-
uled to be effective until the start of
1993. I am also concerned that families
will not adequately benefit from the
$500 increase in the dependent exemp-
tion which is not scheduled to occur
until October 1 of this year.

I believe it is vitally important that
Congress make clear to the American
people that it intends to act quickly on
this tax legislation and that it will im-
plement the specific tax reduction pro-
visions effective to the first of the
year. The alternative is a drawn out
process that will delay economic activ-
ity and lead to further job loss. I ask
that the text of the bill be inserted in
the RECORD following my remarks and
that an article by Victor Canto, Kevin
Melich, and Art Laffer outlining the
dangers of delay also be inserted in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2176

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That each provision of, or
amendment to, any Act providing Federal
tax reduction based on the President’'s tax
proposal submitted to Congress on January
299,921992. shall be retroactive to January 1,
1992.

[A.B. Laffer, V.A. Canto & Associates]
POLITICAL ECONOMY: V0OODOO IN "92
(By Victor A. Canto, Kevin Melich, and
Arthur B. Laffer)

The longest peacetime expansion ever
came to an end during 1990, bringing down
the curtain on eight years of prosperity. Un-
employment has already risen to 6.8 percent
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so far and during Bush's entire term of three
years in office only 174 thousand new jobs
have been created. He's only 29.826 million
short of his Acceptance Speech promise to
create 30 million new jobs. But, he says his
juices are now flowing.

With this less-than-stellar economic per-
formance it is not all that shocking that the
president’s overall approval rating is at an
all-time low. In fact, some people have said
that his approval rating looks like a chart of
a biotech stock, however that may be unfair
to the biotech stock.

Nonetheless, 1992 is an election year
fraught with danger for an incumbent Presi-
dent riding a dead economy. The politics of
continued abysmal economic performance
has boxed the President into adopting an
economic package in the hopes of
reactivating the economy.

The shape, form, and timing of the package
remains unknown. However, numerous pro-
posed components include a capital gains tax
cut for long term assets, indexation of cap-
ital gains for inflation, super IRAs, tax re-
bates as well as an investment tax credit.
Personal and corporate income tax rate cuts
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don’t appear to be in play although rate in-
creases have been discussed as a way to pay
for other programs.

Since 1948 there have been a number of tax
changes that have altered personal and cor-
porate income taxes, capital gains taxes, in-
vestment tax credits, and depreciation
schedules. Delving into the historical annals
should shed some light on what to expect
from the various pieces of legislation cur-
rently under consideration. Although we
really don't know what the President’s pro-
gram will contain, we surely do have an idea
of the potential changes. The U.8. economy’s
previous experiences with tax changes should
provide a basis for likely outcomes.

U.S. PAST EXPERIENCE

A listing of the different events and the
timetable for changes in the legislative proc-
ess are reported in Table 1.! Seventeen rel-
evant episodes of tax changes were identi-
fied. Eleven of those seventeen episodes re-
sulted either in static revenue losses or were
revenue-neutral. Therefore, there were six
events where static revenues increased.
From our perspective, static revenue losses
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are generally descriptive of pro-growth poli-
cies while static revenue increases are typi-
cally anti-growth. Both Keynesian and sup-
ply-side analyses have the same overall im-
plications vis-a-vis tax policies, The dif-
ference between those two schools of thought
is the mechanism as to how the policies af-
fect the economy. To a keynesian the static
revenue loss of a tax cut is supposed to stim-
ulate aggregate demand. From a supply-side
view, a static revenue loss is tantamount to
a tax rate reduction which increases the
economy's incentives to save and produce.
To a supply-side economist the income ef-
fects wash out. Only substitution effects re-
main, Static revenue losses, therefore, di-
rectly or indirectly translate into tax rate
reductions.

Table 2 summarizes the behavior of the
stock market, consumer prices, and real
GNP quarter by quarter starting four quar-
ters prior to the announcement or introduc-
tion of the specific tax package and continu-
ing until four quarters after the package has
become effective. The data reported suggest
a number of empirical regularities.

TABLE 1—LEGISLATIVE HISTORY OF MAJOR FEDERAL TAX BILLS ENACTED, 1948-90

Date of Date of Date of Dk 24
Title of Act President’s House Senate drectmin Major provisions =
message  passage  passage
Revenue Act of 1948 s 2248 22/48 4/2/4Bb  Decrease individual and corporate tax rates
Revenue Act of 1950 12350 B/29/50 Y1450 8/23/50 Increase individual and corporate tax rates.
Revenue Act of 1951 2251 62251 9/28/51 1072051 Increase individual and corporate tax rates,
Internal Revenue Code of 1354 = 112154 ElLTE UM B16/54  Accel d
Extise Tax Red Act of 1954 s 1054 IV 3154
Federal-Aid Highway Act of 1956 222155 421756 2956
Revenue Act of 1962 4412061 3r29/62 96/62  10/16/62 Introduced investment tax credit and increased accelerated depreciation.
Revenue Act of 1964 1124063 9/25/63 21784 Y26/64  Decreased individual and carporate tax rates.
Revenue and Expenditure Conatrol Act of 1968 ... 87367 22968 468 /2868 v idual and te tax rates. Vietnam income surcharge for years
T P ) DB e e T e e e R e e 4/21/68 B1/63 12/11/69 12/30/65  Raised capital gains rate. Investment tax credit eliminated.
Revenue Act of 1971 81511 1061 12071 121071 Investment tax credit reinstated
Tax Reduction Act of 1975 V1575 22175 275 29775 Investment tax credit increased.
Tax Reform Act of 1976 a 121475 VBT 10/4/76  Raised capital gains tax rate.
Revenue Act of 1978 173078 #1078 101078 11/6/78  Decreased corporate income tax rate. Decreased capital gains tax rate.
Economic Recovery Tax Act of 1981 < /18/81 1729781 /31481 B/13/81 Duggssed |n?n:idual and corporale tax rates. Decreased capital gains tax rate.
enacted,
Tax Reform Act of 1986 5/28/85 121785 62486 1072286 D and te tax rates. Raised capital gains lax rate. Efimi-
nated investment tax credit. MACRS—increased tax relative to depreciation.
Omnibus Budget R Act of 1930 10/28/50 1072890 ... Increased individual income lax rate. Reduced etfective manimum capital gains tax

rate. Increased excise taxes. Increased medicaid and other laxes.

Note: Excludes Excess Profits Tax Act of 1950, Excise Tax Reduction Act of 1965, Tax Adjustment Act of 1966, Tax Reduction and Simplification Act of 1977, Crude Oil Windfall Profit Tax Act of 1980, TEFRA 1982, Highway Revenue Act
of 1984, and Deficit Reduction Act of 1984, These were excluded due to averlap with other {dominant) tax acts, or there was no effective tax rate change. Investment tax credits suspended in Oclober 1966 and reinstated in March 1967

= Not mmmended by the president.
hPassed by Congress over the president’s veto.
«Recommended by the president in his budget message

4 Recommended initially in the budgel message tr:nwulw in January of the year indicated.

«|nvestment tax credits associated with nearest act.

TABLE 2—REAL GNP GROWTH, INFLATION, AND PERCENT CHANGE IN THE STOCK MARKET PRIOR TO, DURING, AND AFTER THE ENACTMENT OF TAX CHANGES

[In percent]
Stafic tax reve- 4thQ  3rdQ 2ndQ IstQ Enact- IstQ 2ndQ 3dQ #hQ
Economic indicator nue prior prior priot prior ment after after after after
Real GNP growth Decrease ......... 438 4 145 1.46 1.40 1.13 330 470 4.08
Increase L.13 1.33 052 495 532 520 254 366 445
CPiU inflation Ds 6.06 463 497 5.10 240 349 433 330 241
Increase 258 230 425 3.76 478 487 3.16 443 350
S&P 500 4 T we DECTRRSE - 1.28 14 -078 690 1125 3250 338 1102 1820
Increase ......... 1313 1629 1914 28352 315 823 1320 -458 793
January 1947 to September 1591 Annual Averages: Real GNP growth *—3.08; CPiU inflation—4.15; S&P 500 percent change—17.25; from 2d quarier 1947.

Real GNP: Tax cut packages are, on aver-
age, preceded by declining real GNP growth.
A trough in real GNP growth occurs during
the first quarter after the tax cut package
becomes effective. From the time of enact-

ment of the package forward the economy.

shows steady improvement. In contrast, dur-
ing tax increases the level of economic activ-
ity appears to peak around the time the tax
rate increase becomes effective and then, the
following quarters the real GNP growth rate
declines. Thus the economy’s behavior dur-
ing a tax increase is virtually the mirror
image of the economic behavior during tax
cuts.
50-050 0—96 Vol 138 (Pr. 1) 37

The data also suggest the presence of tran-
sition effects that result from ‘“‘gradual” im-
plementation of tax changes. People do alter
their behavior as a result of temporal
changes in tax rates. The pre-announcement
of a tax rate increase leads to ‘‘false prosper-
ity' as people recognize income and produce
in order to aveoid *‘future’” taxes. Similarly,
pre-announced tax rate cuts introduce an in-
centive to delay recognizing income that fur-
ther slows down the economy, further exac-
erbating the downturn, albeit temporarily,
that the tax cut is supposed to solve.

Inflation: Equally as important as are the
production effects of tax changes, the infla-
tion rate appears to decline below its long-

term average during the *‘transition” or en-
actment period for tax cuts and to increase
for tax increases.

The economy's inflation rate is lower dur-
ing the four quarters after tax cut is enacted
than it is during the preceding four quarters.
Symmetrically, during a tax increase the in-
flation rate is higher during the four quar-
ters following the tax increase than it is dur-
ing the quarters prior to the announcement
of a tax increase.

Stock Market: In the case of a tax cut the
market improvement appears to begin in the
quarter prior to the announcement of a tax
cut program. The stock market rise appears
to accelerate during the time between when
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the program is actually announced and the
enactment date. The appreciation peak oc-
curs during the first quarter after the enact-
ment date.

For tax increase the market peaks the
quarter before the announcement of the tax
program and declines subsequently. There is
no ‘‘transition’ phase-in problem as there is
with the real economy.

The gradual adjustment in stock prices
may be related to the gradual changes in
perception in the market regarding the na-
ture of the package and the likelihood of it
being enacted. Or, the perception of gradual-
ism in the aggregate numbers may, in fact,
be an artifact of the aggregation itself.

THE OUTLOOK

We believe that the administration is
locked into adopting an honest-to-goodness
pro-growth package. The experience gather
from the seventeen events shown in Table 1
suggests that a broad-based package which
includes some combination of capital gains
tax cuts, IRAs, investment tax credits and
accelerated depreciation will be favorable to
the economy and the stock market.

Some form of a growth package has al-
ready been built into the stock market.
There has been ample discussion in the press.
The recent market rally, although properly
attributed to the decline in interest rates,
may also be due, in part, to the anticipation
of a tax cut/growth package. Historical expe-
rience suggests that the appreciation in
asset values accelerates up to the quarter
following the time the cut becomes effective.
The timing of the recovery also depends on
the implementation of the tax package.
Three scenarios are considered.

THE OPTIMISTIC SCENARIO: A RETROACTIVE

PACKAGE WITH STATIC REVENUE LOSSES

Our view is that even if the President and
his advisors do not fully understand the
transition effect, people like Jack Kemp,
Newt Gingrich, and Vice President Quayle do
understand it. If they have their way the
package announced in the State of the Union
speech will be retroactive to January 1, 1992,
in order to avoid the negative impact of the
announcement of a tax cut that takes effect
at a later date. If these gentlemen have their
way no other taxes will be raised. If a deficit-
neutral package has to be adhered to then
defense budget cuts are far preferable to any
other financing vehicle.

If that is the case it follows that we are
now at the end of the transition period. Real
GNP growth and the inflation rate should be
at their low right now and the stock market
should be accelerating. The economy could
steadily recover, reaching a 4 percent
annualized growth rate by the fourth quar-
ter. December over December the real GNP
could be 2.3 percent. If the economy responds
in a typical fashion the inflation rate would
average 3.6 percent. The stock market should
post its highest appreciation rate during the
first quarter of 1992. Under this scenario
President Bush should win the election.

THE MOST LIKELY SCENARIO: NO RETROACTIVE
FEATURES BUT STATIC REVENUE LOSSES

In spite of widespread warnings both of the
Reagan tax rate cuts were phased in. It is ex-
traordinarily difficult to convince “deficit
mongers’” that increased static revenue
losses resulting from making a tax cut are,
in fact, good. There is no reason to expect
that the non-supply siders of this adminis-
tration understand the potential problems of
preannounced or phased-in tax rate cuts any
better than their predecessors did. A little
scenario is one where the growth package be-
comes ‘‘effective’ on the date of passage.
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The impact on the economy will be to
delay or postpone economic activity. If the
ITC is enacted it will make a difference as to
when to purchase a machine. On the other
hand, rate reductions, if enacted during the
year, will be pro-rated thereby artificially
introducing a phase-in. The net effect will be
to delay the timing of the recovery. The
delay could significantly delay any recovery
and thus be crucial to the election outcome.
A PESSIMISTIC SCENARIO: A REVENUE-NEUTRAL

BILL

From a qualitative point of view the com-
position of the package is irrelevant. All of
the above items will result in an improved
economy. The debate over one type of stimu-
lus versus another has to do with the effi-
ciency of the stimulus: which policy gives
the biggest bang (stimulus to real GNP) for
the buck (per dollar of static revenue loss).

For example, we have always stated that
the ITC may be characterized as an incentive
to buy a new machine without any guarantee
that the machine will be used or would dis-
place an old machine. In contrast, we have
argued that low tax rates are an incentive to
use both old and new machines. While both
the ITC and lower tax rates will be ‘‘pro-
growth,” lower tax rates are more efficient.
In the limit, however, an infinite non-
rebatable ITC is exactly the same as the
total elimination of the corporate tax.

The above reasoning suggests that a rate
cut will generally be a superior way to stim-
ulate the economy. Viewed this way the ITC,
as long as there is no corresponding tax in-
crease, will make some sectors better off
without harming the rest of the economy.
Therefore it does result in a net gain. The
ITC will differentially alter the rates of re-
turn across industries and also within indus-
tries.

Analysts should know how to incorporate
the impact of a cut in corporate tax rates or
the ITC on effective corporate tax rates, etc.
But knowing the impact or accounting effect
isn't enough. You must then determine
whether competition will force companies to
pass any benefit forward or backward or
whether they will keep the benefit. Those
who can keep the benefit or get benefits
passed to them will experience stock appre-
ciation. Those who pass on their credits will
not benefit a great deal but their customers
and suppliers will.

One remaining issue of practical politics,
however, is whether there will be a trade off
of a personal income tax rate increase in
order to attain the other provisions. We
would like to point out that the 1980 tax act
was revenue-neutral and did not become
fully effective until January 1, 1988. The
market and the economy continued to do
well until last year's tax increase.

It is important to note that the 1986 tax
act was revenue-neutral and that personal
and corporate tax rates were reduced while
the ITC was eliminated, capital gains tax
rates were increased and depreciation sched-
ules were lengthened. Since the market and
the economy continued to expand from guite
some time after the 1986 tax act took effect
the 1986-88 experience would seem to illus-
trate that on a revenue-neutral basis the
marginal tax cut is the way to go. A tradeoff
of higher tax rates for other features is not
advisable.

If a revenue-neutral package is adopted
where personal income tax rates are in-
creased to pay for the other features of the
program the recession will be temporarily
halted. A *‘false prosperity’ period will en-
sure as people attempt to avold future taxes.
However, the economy would soon dip into
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recession once again. The stock market
gains would be quickly reversed and the dol-
lar would weaken substantially. Under this
scenario President Bush will undoubtedly
lose the election.

JANUARY 6, 1992.

18ee Joseph A. Pechman, “Federal Tax
Policy.” Fifth Edition, (Washington, D.C.:
The Brookings Institution, 1987) for a listing
of tax changes.e

By Mr. BREAUX (for himself and
Mr. JOHNSTON):

S. 2177. A bill to require from certain
countries information concerning
American servicemen and civilians
missing in Southeast Asia during the
Vietnam conflict and to require the
heads of Federal departments and
agencies to disclose to Congress infor-
mation concerning such servicemen
and civilians; to the Committee on
Foreign Relations.

REQUEST FOR INFORMATION ON SERVICEMEN

AND CIVILIANS MISSING IN SOUTHEAST ASIA
e Mr. BREAUX. Mr. President, I intro-
duce this bill today at the request of a
group of extremely dedicated and
thoughtful Louisiana Veterans. The in-
tent of these veterans is to expedite a
final and successful resolution of ques-
tions surrounding Americans missing
in action during the Vietnam war. The
chief target of this effort is access to
POW/MIA information possessed by for-
eign governments.

Our bill requires the Executive to re-
quest certain designated foreign gov-
ernments to release all information in
their possession concerning American
troops missing from the Vietnam war.
Despite 16 years of administrative ef-
forts in other areas, the families and
friends of American POW/MIA's have
seen little if any attention directed to-
ward this potentially valuable source
of information. Credible reports sug-
gest that valuable source of informa-
tion on at least some of these missing
men exists. It resides either on paper
or in the memories of those who held
our troops before, and as some argue,
after the end of the Vietnam conflict.

Recent events have brought critical
focus to the probability of foreign gov-
ernments possessing information re-
garding American POW/MIA's. The
one-time chief of KGB counter-intel-
ligence, Maj. Gen. Oleg Kalugin, testi-
fied before a senate committee that
agents under his authority questioned
at least three United States POW's in
Vietnam long after the close of hos-
tilities in that country. General
Kalugin's words harshly contrast re-
sponses by other past Soviet, Eastern
block and Southeast Asian officials.
They are however, remarkably consist-
ent with additional recent testimony
by two former United States National
Security Agency Intelligence Officers
regarding Soviet post-war complicity
in American POW/MIA interrogation.

Because of the executive branch's ap-
parent reluctance to use whatever
means necessary to speedily identify
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and obtain this information, our bill
puts teeth and timetables into the cur-
rent process of searching out and se-
curing information on our missing sol-
diers. The bill requires the President to
request the POW/MIA information from
enumerated countries within 90 days of
this bill's enactment. It then requires
the requested countries to respond
within 180 days of receipt of the re-
quest. Serious sanctions are leveled
against countries which do not respond
in good faith to the President’s re-
quest. Country noncompliance would
result in bars against: U.S. economic
aid or assistance; participation in any
program of U.S. credit or guarantee;
most favored nation trading status;
and commercial agreements between
the United States and the noncomply-
ing country.

Finally, this initiative charges Con-
gress with judging the wvalidity and
comprehensiveness of Presidential ef-
forts to secure and release POW/MIA
data. It guarantees congressional ac-
cess to all present and future executive
branch POW/MIA information. By man-
dating both international and intergov-
ernmental disclosure of American
POW/MIA information, this bill may
hold the key to resolution of the last
great Vietnam era tragedy. I ask my
colleagues to join me in cosponsoring
this important and timely legislation.e

By Mr. BURNS:

S.J. Res. 245. Joint resolution to des-
ignate the week of February 1-7, 1992,
as ‘“‘Travel Agent Appreciation Week™;
to the Committee on the Judiciary.

TRAVEL AGENT APPRECIATION WEEK

Mr. BURNS. Mr. President, I rise
today to urge you to officially recog-
nize one part of the vast travel indus-
try that, despite outstanding work by
its members of behalf of the traveling
public, receives very little attention. I
am introducing a joint resolution
which will officially designate the first
week of February, 1992, as ‘“‘Travel
Agent Appreciation Week,” and I hope
you will join me in cosponsoring this
worthy resolution.

Members of the Senate, as frequent
commuters to our States, appreciate
the valuable service provided by travel
agents. Their work can save both time
and money for the consumer planning
any business or vacation trip. Their
skill and experience ensures that
Worldwide meetings are a success, hon-
eymoons are memorable, and family
vacations are fun.

Travel agents are an integral part of
the travel and tourism industry, one of
the fastest growing industries in the
United States. In every State, agencies
offer career growth potential, from
entry level jobs to industry sponsored
training programs and management op-
portunities. Every service supplier in
the travel and tourism industry, from
airlines and hotels to tour operators,
car rental firms, cruise lines and theme

CONGRESSIONAL RECORD—SENATE

parks rely upon travel agents to sell
their products, which together gen-
erated more than $340 billion in 1991.
Today's travel agencies are the ful-
fillment of the American entrepreneur-
ial spirit. Throughout our Nation's his-

tory, entrepreneur-adventurers led
tourists to natural wonders in the
Westward frontier, whether it was

canoe trips up the Hudson, steamships
down the Mississippi, or burros to the
bottom of the Grand Canyon. Today's
travel agents are their natural de-
scendents.

As a vital part of every American
community, travel agents will help
their business clients compete in the
emerging global economy and vaca-
tioners to understand the customs of
our global neighbors.

As pioneers and competitors in the
service sector, agents will continue to
offer their clients more value and more
service for their dollars. In striving for
excellence and business growth, agen-
cies will utilize the new opportunities
created by changes in politics and tech-
nology. As clients expand their busi-
nesses to Eastern Europe, the Middle
East, and Asia, the United States-
owned agencies will open offices abroad
to service them.

As citizens of newly formed and
newly freed countries exercise their
freedom to travel, branch offices of
U.S. travel agencies will have the
knowledge to promote the United
States of America, thereby playing an
important role in shifting the balance
of trade payments to a more favorable
one for the United States.

When well preformed, the services
provided by travel agents go unnoticed.
It may only be when problems arise
that we remember our travel agents
and the services they perform on our
behalf. I think, however, it is appro-
priate for us to remember them and the
good work they do more often than
this.

I hope that my colleagues will join
me in recognizing and honoring travel
agents. I urge you to cosponsor this
legislation to designate the first week
in February 1992, as ‘‘travel agent ap-
preciation week."

By Mr. LIEBERMAN (for himself,
Mr. FOWLER, Mr. BIDEN, Mr.
JEFFORDS, Mr. KERREY, Mr.
CHAFEE, Mr. PELL, Mr. AKAKA,
Mr. ForD, Mr. DASCHLE, Mr.
SASSER, Mr. CoATS, Mrs. KASSE-
BAUM, Mr. METZENBAUM, Mr.
SANFORD, Mr. SIMON, Mr. WAR-
NER, Mr. HEFLIN, Mr. NUNN, Mr.

ApAMS, Mr. CONRAD, Mr.
D’AMATO, Mr. DURENBERGER,
Mr. GORE, Mr. GORTON, Mr.
GRASSLEY, Mr. HATCH, Mr.

KERRY, Mr. LAUTENBERG, Mr.
MURKOWSKI, Mr. PACKWOOD, Mr.
SIMPSON, Mr. SPECTER, Mr.
BENTSEN, Mr. BOREN, Mr.
DIXON, Mr. GRAHAM, Mr. HoOL-
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LINGS, Mr. KENNEDY, Mr. LEVIN,

Ms. MIKULSKI, Mr. MOYNIHAN,
Mr. REID, Mr. CRAIG, Mr.
COHEN, Mr. WOFFORD, Mr.
INOUYE, Mr. LOTT, Mr. LUGAR,
Mr. PRYOR, Mr. SymMms, Mr.
COCHRAN, Mr. WALLOP, Mr.
BoND, Mr. SEYMOUR, AND Mr.
PRESSLER):

S.J. Res. 246. Joint resolution to des-
ignate April 15, 1992, as “*National Re-
cycling Day’’; to the Committee on the
Judiciary.

NATIONAL RECYCLING DAY
e Mr. LIEBERMAN. Mr. President, I
am pleased to introduce, along with
Senators CHAFEE and FOWLER and 53 of
our colleagues, legislation to designate
April 15, 1992 as National Recycling
Day.

This Nation is currently facing a
solid waste disposal crisis, caused by
the growing volumes of garbage and
the shrinking number of places to put
it. Every 5 years, the average American
discards an amount of waste equal in
volume to the Statue of Liberty. The
municipal waste produced in this coun-
try in just one day fills about 63,000
garbage trucks, which would stretch
the distance from San Francisco to Los
Angeles. We are truly a throw-away so-
ciety.

Towns and cities throughout the
country are running out of landfill
space. The Environmental Protection
Agency estimates that 27 States will
run out of landfill capacity for munici-
pal solid waste within 5 years and that
a large percentage of currently operat-
ing landfills are expected to close by
the year 2000.

Recycling must play a critical part
in diverting a significant amount of
waste from disposal.

Recycling has important energy sav-
ings and materials conservation bene-
fits and can avoid pollution created
from extracting resources from our
natural environment. For example, it
takes only 5 percent of the energy used
to make aluminum cans from raw
bauxite to turn a used aluminum can
into a new one, and recycling 1 ton of
recycled aluminum saves 4 tons of raw
materials.

A report prepared for the Environ-
mental Protection Agency has con-
cluded that overall energy savings re-
sulting from recycling of plastics are 92
to 98 percent; steel, 47 to 74 percent,
and glass 4 to 32 percent. The report
found that in addition to energy sav-
ings, recycling reduces air and water
pollution. Put simply, recycling can
play a large part in reducing our de-
pendence on oil because it saves energy
and in cleaning up pollution.

Recycling programs provide critical
economic benefits for communities.
First, recycling saves communities
money because it costs less to recycle
tha