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SENATE—Tuesday, May 12, 1992

The Senate met at 9:30 a.m., on the
expiration of the recess, and was called
to order by the Honorable RICHARD H.
BRYAN, a Senator from the State of Ne-
vada.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray:

Owe no man any thing, but to love one
another; for he that loveth another hath
fulfilled the law. * * * love is the fulfill-
ing of the law.—Romans 13:8, 10.

God of our fathers, Lord of history,
Ruler of the nations, if ever the world
needed love, it needs it now. Our Na-
tion, whether races or cities or politi-
cal parties or churches or business, in-
dustry, education, or the professions,
we are starved for love. Children are
starved for love. Husbands and wives
are starved for love. Desperately all of
us need the forgiving, restoring, heal-
ing power of love.

Help us to understand, our Father,
that love begins with a decision, not a
feeling. We are commanded to love,
even our enemies. The response to that
is obedience, and obedience is voli-
tional more than emotional. God of
love, teach us to love one another. Give
us the grace to decide to do so, that
our Nation, in all its parts, may be in-
filtrated and healed by love.

This prayer concludes with a quote
by Teilhard de Chardin: ‘‘Someday,
after conquering the winds, the waves,
the tides and gravity, men and women
will harness the awesome power of love
for the Creator; then, for the second
time in history, mankind will have dis-
covered fire."”

To the glory of God and the health of
our society. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, May 12, 1992.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable RICHARD H. BRYAN, a
Senator from the State of Nevada, to per-
form the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

(Legislative day of Thursday, March 26, 1992)

Mr. BRYAN thereupon assumed the
chair as Acting President pro tempore.

DISAPPROVAL OF S. 3—THE CON-
GRESSIONAL CAMPAIGN SPEND-
ING LIMIT AND ELECTION RE-
FORM ACT OF 1992

The ACTING PRESIDENT pro tem-
pore. The Chair lays before the Senate
the President’s veto message on S. 3,
Congressional Campaign Spending
Limit and Election Reform Act of 1992,
which the clerk will read, and it will be

spread in full upon the Journal.
The legislative clerk read as follows:

To the Senate of the United States:

I am returning herewith without my
approval 8. 3, the “Congressional Cam-
paign Spending Limit and Election Re-
form Act of 1992."" The current cam-
paign finance system is seriously
flawed. For 3 years I have called on the
Congress to overhaul our campaign fi-
nance system in order to reduce the in-
fluence of special interests, to restore
the influence of individuals and politi-
cal parties, and to reduce the unfair ad-
vantages of incumbency. S. 3 would not
accomplish any of these objectives. In
addition to perpetuating the corrupt-
ing influence of special interests and
the imbalance between challengers and
incumbents, S. 3 would limit political
speech protected by the First Amend-
ment and inevitably lead to a raid on
the Treasury to pay for the Act’s
elaborate scheme of public subsidies.

In 1989, I proposed comprehensive
campaign finance reform legislation to
reduce the influence of special inter-
ests and the powers of incumbency. My
proposal would abolish political action
committees (PACs) subsidized by cor-
porations, unions, and trade associa-
tions. It would protect statutorily the
political rights of American workers,
implementing the Supreme Court’s de-
cision in Communications Workers v.
Beck. 1t would curtail leadership PACs.
It would virtually prohibit the practice
of bundling. It would require the full
disclosure of all soft money expendi-
tures by political parties and by cor-
porations and unions. It would restrict
the taxpayer-financed franking privi-
leges enjoyed by incumbents. It would
prevent incumbents from amassing
campaign war chests from excess cam-
paign funds from previous elections.

These are all significant reforms, and
I am encouraged that S. 3 includes a
few of them, albeit with some dif-
ferences. If the Congress is serious
about enacting campaign finance re-
form, it should pass legislation along

the lines I proposed in 1989, and I will
sign it immediately. However, I cannot
accept legislation, like 8. 3, that con-
tains spending limits or public sub-
sidies, or fails to eliminate special in-
terest PACs.

Further, as I have previously stated,
I am opposed to different rules for the
House and Senate on matters of ethics
and election reform. In several key re-
spects, S. 3 contains separate rules for
House and Senate candidates, with no
apparent justification other than polit-
ical expediency.

S. 3 no longer contains the provision
that the Senate passed last year abol-
ishing all PACs. Although that provi-
sion was overbroad in banning issue-
oriented PACs unconnected to special
interests, S. 3 would not eliminate any
PACs. Instead, the Act provides only a
reduced limit on individual PAC con-
tributions to Senate candidates and no
change in the status quo in the House.
Moreover, the limit on aggregate PAC
contributions to House candidates to
one-third of the spending limit,
$200,000, is not likely to diminish the
heavy reliance of Members on PAC con-
tributions. The average amount a
Member of Congress raised from PACs
in the last election cycle was $209,000.

The spending limits for both House
and Senate candidates will most likely
hurt challengers more than incum-
bents, especially because S. 3 does lit-
tle to reduce the advantage of incum-
bency. Inexplicably, there is no par-
allel House provision to the sensible
Senate provision restricting the use of
the frank in an election year. In the
last election cycle, the amount incum-
bent House Members spent on franked
mail was three times the total amount
spent by all House challengers. The
system of public benefits, designed to
induce candidates to agree to abide by
the spending limits, is unlikely in
many cases to overcome the inherent
favors of incumbency.

S. 3 contains several unconstitu-
tional provisions, although none more
serious than the aggregate spending
limits. In Buckley versus Valeo, the
Supreme Court ruled that to be con-
stitutional, spending limits must be
voluntary. There is nothing ‘‘vol-
untary’ about the spending limits in
this Act. The penalties in 8. 3 for can-
didates who choose not to abide by the
spending limits or to accept Treasury
funds are punitive—unlike the Presi-
dential campaign system—as well as
costly to the taxpayer. For example, if
a nonparticipating House candidate
spends just one dollar over 80 percent

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



May 12, 1992

of the spending limit, the participating
candidate may spend without limit and
receive unlimited Federal matching
funds. The subsidies provided for in S.
3 could amount to well over 100 million
dollars every election cycle, yet the
Act is silent on how these generous
Government subsidies would be fi-
nanced. It seems inevitable that they
would be paid for by the American tax-
payer. I understand why Members of
Congress would be reluctant to ask
taxpayers directly to subsidize their re-
election campaigns, but given the sig-
nificant costs of 8. 3, its failure to ad-
dress the funding question is irrespon-
sible.

Our Nation needs campaign finance
laws that place the interests of individ-
ual citizens and political parties above
special interests, and that provide a
level playing field between challengers
and incumbents. What we do not need
is a taxpayer-financed incumbent pro-
tection plan. For these reasons, I am
vetoing 8. 3. y

GEORGE BUSH,

THE WHITE HOUSE, May 9, 1992.

ORDER OF PROCEDURE

Mr. WOFFORD. Mr. President, I ask
unanimous consent to be recognized for
a period not to exceed 30 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

BEYOND THE RIOTS AND THE
RHETORIC: YOUNG PEOPLE ARE
THE CHALLENGE AND THE SOLU-
TION

Mr. WOFFORD. Mr. President, a
week ago Sunday, from dawn until
dusk, I was in the streets of south-
central Los Angeles. I saw the burned-
out stores, smelled the smoke, and
talked with the people. With pastors
and parishioners, with high school stu-
dents, with young black professionals,
with police and National Guardsmen,
with volunteers cleaning the streets.

Today for a few minutes I want to be
this body’s firsthand reporter, to de-
scribe the scene. Then I will give some
reflections on how we got to this point
in our country. And finally, I will pro-
pose a different way of viewing this cri-
sis and issue a challenge to leadership
at all levels of society, including this
body. A challenge to act to make the
thousand points of light the reality of
the years to come, not the thousand
fires of Los Angeles.

Like all Americans who turned on
their TV's a weekend ago, in Los Ange-
les I saw the worst and the best of our
country:

The fear and anger in the faces of Ko-
rean-Americans standing guard in
front of stores already stripped of even
light fixtures; African-American fami-
lies in their Sunday best going into
churches without electricity; Hispanic-
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Americans in line for groceries in the
only store open in their neighborhood;
white couples in Hollywood and out
Wilshire Boulevard in semishock that
this time the fires were set on their
side of the freeway; weary and worried
National Guardsmen no older than the
rioters they were sent to control.

I saw miles of Los Angeles that had
the look of Third World cities I have
seen smoldering under police or army
rule—or how I imagine a capital city
would look in the middle of a coup.

Old graffiti was being painted out at
one corner while new graffiti was being
sprayed on at another, with Los Ange-
les Police Department SWAT team
members looking across their guns at
the most frequent slogan on the walls:
“Kill the LAPD.”

An unconcerned young man moved
away as we neared the graffiti he had
just tagged on the last wall of a
burned-out block. It was only his nick-
name to show he had been there.

‘‘He's a gang leader,” said my guide,
Tracy Robinson, a specialist on the
gangs that he said had enlisted 90,000
young people—and caused hundreds of
gang-related deaths the previous year.

Tracy Robinson, my Virgil-for-the-
day on this tour of hell and purgatory
in Los Angeles, told how he, an admin-
istrator in the city attorney’s office,
had often been stopped and hassled by
police, even sometimes when he was in
an official city car—suspected of steal-
ing the car because he was black.
Tracy and his organization of young
black professionals with whom I talked
were among the best I met in that city
named for ‘“‘the angels.”

They were arguing about the long-
term needs of their community, but
also ready to work alongside men and
women of all colors and cultural back-
grounds who were clearing the debris
in small teams all that long Sunday.

With shovels and brooms thousands
of volunteer citizens had responded to
the call of Edward James Olmos to join
him at 6 a.m. at First and Broadway.
The star of ‘Stand and Deliver,”
‘‘American Me,'’ and ‘‘Miami Vice had
driven to TV station after station, is-
suing an appeal to join in cleaning up
the mess caused by the fire and then
cleaning up the mess that caused the
fire. “I'm just using my medium,” he
told me as we walked along Broadway
early Sunday morning. )

That is enough, for now, to set the
scene. Except this: I had seen it before.
Twenty-seven years ago, I walked the
streets of Watts after the terrible riots
of 1965 engulfed that section of south-
central Los Angeles.

Then, as now, I went to see for my-
self and to understand first hand. I saw
the same burned-out shells, smelled the
same smoke, heard the same stories
from owners of looted stores. Then, and
now again, the refrain from the sixties’
song ‘‘When will we ever learn?’ rang
in my head.
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I remember the testimony of my wise
and good friend Kenneth Clark to the
1968 Kerner Commission on Civil Dis-
order. On rereading the report of the
Commission on the 1919 riot in Chi-
cago, Clark told the Commission that
it was—

As if I were reading the report of the inves-
tigating committee on the Harlem riot of
1935, the report of the investigating commit-
tee on the Harlem riot of 1943, the report of
the McCone Commission on the Watts riot,

Ken Clark said it was as if—

The same moving picture were being
reshown over and over again, the same anal-
ysis, the same recommendations, and the
same inaction,

And I remembered a prophetic wit-
ness who predicted that 25 years from
then we would be reading the report of
another Commission.

It is certainly not another Commis-
sion that we need today. Nor is the
analysis I will present the same. But
this time, we must agree on action—on
bipartisan action, on Presidential and
congressional action, on Federal, State
and local action, on public and private
action. I believe the crisis has grown to
such proportions that we may at last
be moved to that action. And I'm glad
that the President and congressional
leaders are meeting today to begin the
job.

We face a crisis of our cities, to be
sure. Also one of race and of law and
order. But most importantly, I believe
it is a crisis of our young people. Let
me speak briefly about each.

In California, just before driving to
Los Angeles, I heard Mayor Raymond
Flynn of Boston present the agenda for
action of the U.S. Conference of May-
ors, and I discussed with him how we
might help in the Senate. He will be
here this week, along with Mayor Ed
Rendell of Philadelphia, with whom
Senator SPECTER and I met yesterday.

There is an urban crisis, caused in
part by the sharp cutbacks of Federal
and State funds going to our major
cities, by the loss of manufacturing in-
dustries and the jobs they provide, and
by the disintegration of the urban tax
base. I have long supported the idea of
urban enterprise zones to help counter-
act these trends, and I will work with
my colleagues on both sides of the aisle
to enable such enterprise zones to be
created in all our major cities.

And I favor action to replace public
housing units with home ownership. I
hope Jack Kemp and the Presidential
program he talks about will produce
the flood of credit and capital to the
inner city he predicts. I will believe it
when I see it.

In Los Angeles last week, when a sur-
geon was telling me on the steps of the
Second Baptist Church that throwing
money at the problem was not as im-
portant as getting a new vision—a new
way of viewing the problem—the Rev-
erend William Epps turned on him and
said, “'If the S&L’'s need hundreds of
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billions of dollars, and the Russians
need billions, we sure do need money—
for our cities and our people here at
home.' They are both right.

So let us indeed turn to the needs of
the cities, and let us listen to the may-
ors, and above all let us hope the Presi-
dent meets with the mayors and lead-
ers of business who will need to invest
most of the flood of capital and credit
required. With the cold war over and
the adversary against which we have
poured trillions of dollars over 40 years
gone, who dare say that there cannot
be major savings in military spending,
some of which can be invested in meet-
ing the needs of our cities?

Some steps, such as the prompt pro-
vision of emergency Small Business
Administration loans to rebuild the
looted or burned-out businesses and
some SBA loans to businesses in other
cities that have been ravaged by the re-
cession can have an early impact. But
most urban economic development pro-
grams are long-term investments and
will take a long time to yield their full
dividends.

Today I want to point most of all and
most hopefully to the need for action—
and to the possibilities for effective ac-
tion—to deal with the crisis of the
young. Here, too, Federal, State and
local governments and the private sec-
tor will need to make major invest-
ments in the education and training of
our human capital.

But first of all it is not more money
that is most needed, but a new ap-
proach, a new analysis, and a new plan
of action.

By focusing today on the young, I do
not mean to discount the factor of ra-
cial discrimination, dramatized by the
beating of Rodney King and the verdict
of the Simi Valley jury. Or the need for
the enforcement of law and order, to
protect the rights of Rodney King and
the citizens of Koreatown alike. Our
new definition of national security in
the post-cold war must begin with se-
curity for the American people in their
own streets.

After going to Howard Law School in
1950 in order to become a part of the
civil rights movement and working in
that field, off and on, most of the years
since then, I have some understanding
of the depth of racial prejudice, the dif-
ficulty of overcoming it, and the dis-
appointments along the way.

But after a half-century of struggle
and a decade of nonviolent direct ac-
tion, we did overcome the walls of le-
gally enforced segregation and the bar-
riers to black Americans voting in one-
third of our country. That is part of
our history, too—a success story of
democratic action, albeit belated—but
a success that cannot be taken away.

The right to vote and the end of seg-
regation laws were the primary goals
Martin Luther King set out to reach.
He got to that mountaintop but found
the Promised Land still far away, over
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other peaks of a whole range of moun-
tains yet to be crossed. When he was
killed, Martin Luther King was just
trying to move up the next steep
slope—the mountain of poverty in our
cities, the mountain of class mixed
with race, the mountain we have not
climbed.

In one of my last conversations with
Martin Luther King, he raised the pos-
sibility of persuading the people of one
of the Nation’s worst slums to openly,
deliberately, peacefully walk out of
that slum and, at a publicly stated
time, set it afire. To set a blaze that
would sear the conscience of the coun-
try. And to go to jail for doing this and
stay in jail until the country acted.

I doubt he would have gone that far,
but he was wrestling with the terrible
challenge of urban poverty and the
inner city. He had met his worst defeat
in the streets of Chicago. But he was
going on, to Memphis and the Poor
People’s March. Who knows how far we
would have come in this last quarter of
a century if Martin Luther King, Rob-
ert Kennedy, and John Kennedy had
not been killed? But I do believe we
would have done better.

And I know that if we do not do bet-
ter in the years at hand, the Commis-
sion report 5 or 10 years from now will
tell of whole metropolitan areas in
which the affluent minority is walled
in behind armed guards, leaving the
majority of their fellow eitizens.

In any case, the fire has come this
time, and the one thing we know is
that Martin Luther King’s message,
when fires were set violently in his
day, was not ‘‘Burn, baby, burn.” But
“Learn, baby, learn.”

What did I learn in Los Angeles?
First of all, that this is not just a crisis
of cities, or of race. It is first and fore-
most a crisis of our young people.

In his Paradise Baptist Church, Pas-
tor A.D. Iverson sat in his dark study
without electricity, with two candles
flickering on the table, pressing the
point that not all the rioters were
black or Hispanic, but all were young.

We are losing our young, he said, to
alienation, hopelessness, frustration,
and anger, to the epidemic of crack co-
caine, to the gangs that replace family,
church, or any other institution that
instills the values of respomnsible citi-
zenship and productive workmanship.

“This was a wake-up call,”” Reverend
Iverson said. “‘Pray God we don’t press
the snooze button.” The lack of good
education, the lack of challenging
work or good jobs for which they are
ready, the lack of constructive alter-
natives and opportunities for the
young was the crux of the problem, the
pastor said.

That point was hammered home over
and over again all day. It was made in
a different way by some 30 high school
students from all over the area who
met with me in the late afternoon for
a long anguished session, packed in a
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small living room. They were volun-
teers in student community service
programs based in Los Angeles high
schools, sponsored by the Constitu-
tional Rights Foundation. They
worked in teams. They took action on
some of the problems of their commu-
nity. They learned responsibility by
taking it; citizenship by doing it. Their
purpose was to serve, not to be served.

The cause of the alienation among
their peers, the students told me, was
the sense that the young had no way to
participate in society, no way to do
something important, no alternative
form of action than the excitement and
camaraderie of the street gangs.

Those high school students, and
many of the older people with whom I
talked, pointed to the whole process of
coming of age in America today. With
vivid evidence, they spoke of the need
for early childhood education for all,
beginning with prenatal care, good day
care and Head Start. They liked the
idea of using summers, to get challeng-
ing experience either in intensive Up-
ward Bound learning, or in Outward
Bound in the wilderness, or in effective
apprenticeship work, or in well-orga-
nized, demanding community service
corps.

They said they would enlist for a
year or more of full-time community
or national service after high school,
together with other young people from
all backgrounds, if well organized
projects were available and if their liv-
ing expenses could be paid.

Some wanted an educational bonus
for such service, to help them go
through college. Others argued that
there should be no special benefits—
just a living allowance and a chance to
do something to change and improve
their communities: to tutor younger
kids, to care for senior citizens, to
fight graffiti, to reclaim neighborhoods
from drug dealers, to be supplementary
community police, to repair parks, to
rehabilitate homes for the poor.

In any case, they wanted to stop
being viewed as the enemy or as a dan-
ger and begin to be viewed as a re-
source—as talent ready, earlier than
people might think, to make a dif-
ference. They urged that organized
service projects begin very young, in
elementary schools.

The clue to what to do, the path to
which I want to point today, was best
put to me a few years ago by a young
high school dropout, this time in Phila-
delphia. He had gone from a street
gang into the Philadelphia Youth Serv-
ice Corps. I do not remember whether
he was homebuilding with the Habitat
project or on the team renovating a
Revolutionary War fort on the banks of
the Delaware River.

But when I asked him why he had en-
listed in the corps, he first said it was
a better gang than the one he left be-
hind: It did some good, it had different
kinds of people in it, it was leading
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somewhere up and off the streets, and
it would not end in being killed. I
pressed him further and he said some-
thing like this:

Look, all my life people have been coming
to do good against me, I got tired of people
trying to help me all the time. This Corps
asked me to do the helping. I'm doing some-
thing now, I'm making a difference, I'm in
action.

Where does this lead? It leads past
the fruitless bickering about the six-
ties and jumps back to the thirties for
some light on what worked in the
Great Depression and where we went
wrong. What worked was the Civilian
Conservation Corps [CCC] that enlisted
more than a million young unemployed
Americans in residential, army-run
camps in or on the edge of our parks
and forests.

The corpsmembers of the CCC were
challenged to achieve big goals. Their
success in later years proved that the
qualities of productive workers and
good citizens are much the same: ini-
tiative, responsibility, and teamwork.

What worked with FDR was work—
not the dole, not welfare, but work,
both in the CCC and in the Works
Progress Administration. The young
men of the CCC transformed our parks
and forests and then graduated into the
National Service of World War 1I. More
importantly, they transformed them-
selves. Just as the GI bill after that
war was one of the best investments
America ever made, so was the Civilian
Conservation Corps.

After World War II, the CCC was for-
gotten, until the war on poverty was
being planned by Sargent Shriver in
the sixties. The proposed residential
Job Corps had some of the elements of
the CCC, and it has proved worthwhile.
But it did not have the central idea of
service and it has reached only a frac-
tion of the young who need that kind
of intensive education and job training
outside the distractions of their urban
slums.

When I was helping Sargent Shriver
plan the war on poverty we envisioned
a million strong volunteers in service
to America—the Peace Corps comes
home. But VISTA never passed the
10,000 volunteers mark.

When the war in Vietnam consumed
the attention and resources of the
country, the idea of asking all young
American to serve for a year as volun-
teers, for the rebuilding and education
of America was trampled under by the
fight over the draft and a war that di-
vided our Nation against itself. But the
idea of large-scale, voluntary national
service has been turned up again by the
harsh logic of events that came to a
climax in Los Angeles.

On another occasion, I will present in
detail the way I would propose that we
proceed. For today, let me salute the
Congress for enacting the National and
Community Service Act of 1990. That
creative law, supported by Republicans
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as well as Democrats, has laid the
foundation for the rebirth of the CCC
and of other forms of effective youth
service corps.

Such corps, in which the corps-
members serve, earn, and learn are an
important part of the answer to the
crisis of the young. More than 60 such
corps are in operation today around
the country. Pennsylvania is proud to
lead the way with the largest number
of youth corps of all kinds. Every city,
every community can develop one or
more,

There have been enough pilot pro-
grams to prove that this approach
works in the 1990’s as the CCC worked
in the 1930’s. The time has come for the
pilots to ignite the whole furnace. That
is where we must help.

The Commission on National and
Community Service should, with our
support and the President’s support,
convene the appropriate leaders of
business, labor, education, and govern-
ment, and especially youth leaders
themselves, to agree upon a strategy
for the development of a nationwide,
decentralized system of voluntary com-
munity service.

Before coming together, they should
do some homework. They should read
Arthur Ashe's proposal in last Sun-
day’s Washington Post, ‘‘Can a New
‘Army’ Save our Cities? With Dis-
cipline and Training, Our Alienated
Young Could Find New Lives."

They should read William Buckley’s
book, “Gratitude: Reflections on the
Debt We Owe Our Country,’ and the ar-
ticles and reviews which I ask unani-
mous consent to be printed in the
RECORD at the end of my remarks, in-
cluding the findings and recommenda-
tions of the Commission on the Study
of National Service, which Jacqueline
Grennan Wexler and I co-chaired in the
late 1970's.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(See exhibit 1.)

Mr. WOFFORD. Mr. President, this is
one idea that transcends politics, that
goes beyond left or right, that draws on
the liberal agenda and the conservative
agenda at the same time. It is an idea
that brings Arthur Ashe and SaAM
NUNN, Bill Buckley and Bill Clinton,
Marian Wright Edelman and Father
Hesburgh, BARBARA MIKULSKI, and Gen-
eral Schwarzkopf together on the same
platform.

Work not welfare is now self-evident
truth and we know we can begin apply-
ing this principle to the young. We un-
derstand that personal responsibility
and self-esteem cannot simply be
taught, they have to be earned.

It is a scandal that we know this but
sit by while another generation of
inner-city young people drop out of
school, or graduate from school into
the streets, joblessness, drugs, and the
dependency systems of welfare or pris-
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on. And it is a scandal that a society
with children who need care, roads that
need repair, bridges that need building
is allowing and sometimes paying able
men and women to sit idle. It is a scan-
dal, too, that we do not challenge the
college-bound to move beyond a self-
centered life of civic indifference.

Is this a liberal or conservative idea?
It does not matter. We agree on it, so
let us act together. In cities across our
country 10-year-olds point loaded guns
at each other’s heads. It is time for
Congress and the White House to stop
pointing fingers at each others policies.
It is time to sit together around a table
and hammer out solutions that do
work, instead of wasting time and
money on those that do not.

It is time to recognize that saving a
generation of young people goes beyond
ideology, and end the artificial debate
over whether programs are liberal or
conservative, Democrat or Repub-
lican—another round of fixing blame
instead of fixing problems.

In our hearts and in our minds we
know why angry, jobless, hopeless
young people burn, and loot their own
communities. We do not need another
commission, another study, another
pilot program. We need action. Imme-
diate and sustained action.

So let us begin. Let us begin at the
place where we most agree. Let us com-
mit ourselves to saving another gen-
eration of young people by engaging
them in the hard work of building their
own communities, starting with the re-
building of Los Angeles by the young of
Los Angeles. Let us challenge and en-
able and empower them to do so. For
the young are not only the crux of the
problem, they offer the best hope for
progress in our cities and in our coun-
try.

Mr. President, I close with the warn-
ing Robert Kennedy gave, the day after
Martin Luther King was killed. He
warned us not—

To look at our brothers as aliens, men with
whom we share a city, but not a community,
men bound to us in common dwelling, but

not in common effort.

Our lives on this planet are too short and
the work to be done too great to let this spir-
it flourish any longer in our land. Of course
we cannot vanquish it with a program, nor
with a resolution. But we c¢an perhaps re-
member—even if only for a time—that those
who live with us are our brothers, that they
seek—as we do—nothing but the chance to
live out their lives in purpose and happiness,
winning what satisfaction, and fulfillment
they can.

Surely this bond of common faith, this
bond of common goal, can begin to teach us
something. Surely we can learn, at least, to
look at those around us as fellow men and
surely we can begin to work a little harder
to bind up the wounds among us and to be-
come in our own hearts, brothers and coun-
trymen once again.

Mr. President, that is not a liberal or
a conservative idea, a Democratic or a
Republican idea, a Presidential or a
congressional idea, but it is an idea
whose time has come.
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EXHIBIT 1
[From the Washington Post, May 10, 1992)]
CAN A NEW “ARMY' SAVE OUR CITIES?
(By Arthur Ashe)

Once again, seething, residual anger has
burst forth in an American city. And the
riots that overtook Los Angeles 10 days ago
were a reminder of what knowledgeable ob-
servers have been saying for a quarter-cen-
tury: America will continue paying a high
price in civil and ethnic unrest unless the
nation commits itself to programs that help
the urban poor lead productive and respect-
able lives.

Once again, a proven program is worth
pondering: national service.

Somewhat akin to the military training
that generations of American males received
in the armed forces, a 1990s version would
prepare thousands of unemployable and
undereducated young adults for quality lives
in our increasingly global and technology-
driven economy. National service opportuni-
ties would be available to any who needed it
and, make no mistake, the problems are now
so structural, so intractable, that any solu-
tion will require massive federal interven-
tion.

In his much-quoted book, **The Truly Dis-
advantaged,’ sociologist William Julius Wil-
son wrote that ‘‘only a major program of
economic reform" will prevent the rlot-
prone urban underclass from being perma-
nently locked out of American economic life.
Today, we simply have no choice. The enemy
within and among our separate ethnic selves
is as daunting as any foreign foe.

Families rent apart by welfare dependency,
job discrimination and intense feelings of
alienation have produced minority teenagers
with wvery little self-discipline and little
faith that good grades and the American
work ethic will pay off. A military-like envi-
ronment for them with practical domestic
objectives could produce startling results.

Military service has been the most success-
ful career training program we've ever
known, and American children born in the
years since the all-volunteer Army was insti-
tuted make up a large proportion of this tar-
geted group. But this opportunity may dis-
appear forever if too many of our military
bases are summarily closed and converted or
snld to the private sector. The facilities,
manpower, traditions, and capacity are al-
ready in place.

Don't dismantle it; rechannel it.

Discipline is a cornerstone of any respon-
sible citizen's life. I was taught it by my fa-
ther, who was a policeman. Many of the riot-
ers have never had any at all. As an athlete
and former Army officer, I know that dis-
cipline can be learned. More importantly, it
must be learned or it doesn't take hold.

A precedent for this approach was the Ci-
vilian Conservation Corps that worked so
well during the Great Depression, My father
enlisted in the CCC as a young man with an
elementary school education and he learned
invaluable skills that served him well
throughout his life. The key was that a job
was waiting for him when he finished. The
certainty of that first entry-level position is
essential if severely alienated young minor-
ity men and women are to keep the faith.

We all know these are difficult times for
the public sector, but here's a chance to add
energetic and able manpower to America’s
workforce. They could be prepared for the
world of work or college—an offer similar to
that made to returning GIs after World War
II. It would be a chance for 16- to 21-year-olds
to live among other cultures, religions, races
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and in different geographical areas. And
these young people could be taught to rally
around common goals and friendships that
evolve out of pride in one's squad, platoon,
company, battalion—or commander.

We saw such images during the Persian
Gulf War and during the NCAA Final Four
basketball games. In military life and com-
petitive sports, this camaraderie doesn't just
happen; it is taught and learned in an atmos-
phere of discipline and earned mutual re-
spect for each.other’s capabilities.

Ethnic hatred, like that portrayed in Los
Angeles, is also taught and learned.

A national service program would also help
overcome two damaging perceptions held by
America's disaffected youth: that society
just doesn’t care about minority youngsters
and that one's personal best efforts will not
be rewarded in our discriminatory job mar-
ket. Harvard professor Robert Reich has
opined that urban social ills are so pervasive
that the upper 20 percent of Americans—that
“fortunate fifth"” as he calls them—have de-
cided quietly to “secede’ from the bottom
four-fifths, and the lowest fifth in particular.
We cannot countenance such estrangement
on a permanent basis. And what better way
to answer skeptics from any group than by
certifying the technical skills of graduates
from a national service training program?

Now, we must act decisively to forestall fu-
ture urban unrest. Republicans must put
aside their aversion to funding programs
aimed at certain cultural groups. Democrats
must forget labels and nomenclature and
recognize that a geographically isolated sub-
group of Americans—their children in par-
ticular—need systematic and substantive as-
sistance for at least another 20 years.

The ethnic taproots of minority Americans
are deeply burled in a soil of faith and fealty
to traditional values. With its accent on dis-
cipline, teamwork, conflict resolution, per-
sonal responsibility and marketable skills
development, national service can provide
both the training and that vital first job that
will reconnect these Americans to the rest of
us. Let's do it now before the fire next time.

YOUTH AND THE NEEDS OF THE NATION

(Report of the Committee for the Study of

National Service, the Potomac Institute)

FOREWORD

This report examines two major national
problems and outlines a program of service
that would attack both at once.

One of these problems is the predicament
of America's young people. Alarming num-
bers of them are unemployed—worse yet, un-
occupied. Many, especially those from mi-
nority and impoverished backgrounds, recip-
rocate soclety's disregard for them with a
like disregard for the claims of society. Even
among those materially better off, many are
either aimless or preoccupied with narrow
self-interest.

The other problem is the host of needs in
our society that go untended. These needs
are of many sorts. They range from caring
for the sick and elderly to repairing our
abused physical environment. What they all
have in common is that they are dealt with
inadequately, if at all, by business or govern-
ment.

How can the unused energies and talents of
American youth best be directed to critical
needs of the nation that are going begging?
And how, In that process, can the idea of
service gain new currency among all ele-
ments of our population? When Jacqueline
Wexler and Harris Wofford asked the Poto-
mac Institute to sponsor a study of these
questions, to be directed by a committee of

May 12, 1992

interested and knowledgeable persons, the
Institute readily agreed. The Ford Founda-
tion provided basic support for the study and
publication of its results. Additional assist-,
ance—including grants from the Carnegie
Corporation of New York, the Eleanor Roo-
sevelt Institute, the Field Foundation, the
William and Flora Hewlett Foundation, the
J. M. Kaplan Fund, the New World Founda-
tion, and the Charles H. Revson Founda-
tion—has made possible follow-up activities
by the Committee and its Study Director,
designed to promote widespread consider-
ation and debate of the issues. The state-
ments made and the views expressed in the
report are solely the responsibility of the
Committee and its Study Director, They in-
vite the criticisms and suggestions of every
reader.

The Report consists of two distinet, though
closely related, parts. The first is a summary
of the findings and recommendations on
which the Committee, after vigorous discus-
sion and debate, reached general agreement,
it is supplemented by a description of the
Committee and its work.

The second part of the report is a paper by
Study Director Roger Landrum that presents
background information relevant to the con-
sideration of National Service, as well as his
own thoughtful analysis of the central is-
sues.

The aim of the report as a whole is not to
put forward an immutable blueprint of a Na-
tional Service program as conceived by the
Committee. Rather, it is to lay out the main
issues and the Committee's collective think-
ing about them in such a way as to help gen-
erate widespread, intelligent public discus-
sion of alternative possibilities. To the ex-
tent that that aim is realized, the effort will
have been a success.

HAROLD C. FLEMING,
President, The Potomac Institute.
FINDINGS AND RECOMMENDATIONS OF THE
COMMITTEE

Until the spirit of service is restored
among American citizens, the most pressing
human problems of our society will not be
solved. The full participation of youth in Na-
tional Service could be a powerful force in
meeting the needs of the nation and in
strengthening the spirit of service. Today,
little is asked of young people except that
they be consumers of goods and services. A
vast industry serves youth with schooling,
entertainment, and goods of all kinds, but
there are limited opportunities for the young
themselves to produce goods and serve oth-
ers.

Anyone who pays taxes or deals with bu-
reaucracy or has been disappointed with gov-
ernment programs can think of arguments
against the idea of universal National Serv-
ice for young people: it wouldn't work well,
it would cost too much, it would create a
new bureaucracy, and it would inhibit indi-
vidual liberty.

The Committee has considered these argu-
ments and weighed the difficulties against
the gains that could result from enlisting
the energy and talent of young people in ef-
fective service to soclety. We have concluded
that the nation’s social, economic, edu-
cational, environmental, and military needs,
including the need of young people to serve
and be productive, and the need of our soci-
ety to regain a sense of service, together
make a compelling case for moving toward
universal service for American youth,

The Committee calls for the country to
move toward universal service by stages and
by incentives but without compulsion. One
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early but not continuing member of the
Committee—Stuart Symington—who has
long favored universal military service, pre-
sented a strong argument for a mandatory
National Service system. Only with a univer-
sal system, he thinks, would the gains be
worth the cost; without compulsory military
service he believes the armed forces will not
be able to maintain the levels required for
national security at a price the nation can
afford. He was therefore unable to join in the
Committee's recommendations, particularly
number 11, calling for the development of a
voluntary system while further consider-
ation is given to the idea of making National
Service mandatory.

A number of members of the Committee,
including the co-chairmen, agree with Mr.
Symington that mandatory service for all
young people could make the maximum con-
tribution to meeting the nation's military
and non-military needs, and believe that it
would be good for such service to become a
regular and required part of growing up in
America, But they do not think this will be
politically feasible unless it becomes clear to
the Congress and the country that the armed
forces require the reinstitution of a draft—or
until the large-scale voluntary service pro-
posed in this report has proved itself and per-
suaded the American people to go all the
way to universal service. Other Committee
members oppose a mandatory system on
grounds of administrative and political prac-
ticality, or constitutional and personal prin-
ciple. Further points in this central argu-
ment about National Service are reported in
the Committee's Findings and Recommenda-
tions below and in Roger Landrum’s back-
ground study.

The following recommendations and the
reasons that led to them including that one
important disagreement) are offered as a
contribution to the national study and de-
bate that this far-reaching idea requires.

1. All young people should be challenged to
serve full-time for one or more years in
meeting the needs of the nation and the
world community.

2. A system for National Service should be
established to provide opportunities so that
at least a year of such service after leaving
secondary or higher education can become a
common expectation of young people. Year-
by-year the system should find, encourage,
and develop a variety of new opportunities
for civilian service—in the home community,
in national parks, in other parts of the coun-
try, and overseas—so that before long par-
ticipation in either civilian or military Na-
tional Service will be as generally accepted
as going to high school.

3. In moving toward universal service, the
system should aim to enlist at each stage a
representative cross-section of American
young people, drawing into work together
men and women from all regions, races, and
backgrounds. Though difficult to carry out,
this functional integration of Americans
should be an essential operating principle of
the system.

4. National Service should be organized so
as to enable young people to help meet the
real economic, social, and educational needs
of the nation in the most economical and ef-
fective ways. It should expand only to the
extent the service of young people is effec-
tively helping to meet those needs. The ad-
ministrative structure should emphasize de-
centralization and result in the smallest fea-
sible government bureaucracy with the
strongest possible ties to the private and vol-
untary sectors of American society, includ-
ing business, labor, charitable, and religious
organizations.
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5. All the present government programs of
full-time civilian service, such as VISTA, the
Peace Corps, and the Young Adult Conserva-
tion Corps, should be included among the op-
tions in the new system of National Service.
Another option could be individual or small-
team arrangements with private or public
agencies in local communities on the pattern
demonstrated by the ACTION project in Se-
attle. Private programs, such as those ap-
proved by Selective Service for alternative
service by conscientious objectors during
conscription, should also be included if they
can offer at least a year of full-time service.
In addition, the system should develop—or
assist in the development of—new programs
that make effective use of young men and
women in essential areas of community and
national need.

6. Each of the programs to be included
should plan and administer the work of the
young men and women In National Service
80 as to achieve a substantially increased
contribution to meeting one or more of the
nation’s needs. Those responsible for schools,
day-care centers, tutoring programs, pro-
grams for the elderly, hospitals, community
health centers, Institutions for the retarded
and for the mentally ill, prisons and juvenile
detention centers, neighborhood associa-
tions, city, county, and national agencies for
conservation, renovation, and energy-saving,
and efforts to deal with disasters of nature—
and other service agencies—should be asked:

What could you do better to meet your
present goals if you had the full-time service
of a substantial number of young people?
What larger goals could you then set? Pre-
cisely how would you utilize the service of
such young people? What training and super-
vision would be required?

The same invitation to the imagination
should be put to business, labor, and reli-
gious groups who might be ready to organize
and sponsor new programs of National Serv-
ice.

7. National Service should not be seen as
job-training or work programs for the unem-
ployed but as a supplement to, or, for some
young people, an alternative to such pro-
grams, Those in National Service should find
the experience of serving under the super-
vision and discipline of private or govern-
ment agencies a practical form of career ex-
ploration; In many cases the training and
work of National Service could be viewed as
internships and apprenticeships. Notwith-
standing the differences of approach and pur-
pose between National Service and the Com-
prehensive Employment and Training Act
(including the Youth Employment and Dem-
onstration Projects), there should be careful
coordination. In some cases, young people in
job-training programs might move there-
after into one or two years of National Serv-
ice; in other cases, young people completing
National Service might benefit by one of
these training or job-placement programs.

8. The terms of National Service should re-
flect the fact that service is being rendered.
Following the precedents of the Peace Corps
and VISTA, the general rule during service
should be a reasonable living allowance.
Though these modest cash stipends would be
important to young people seeking not to be
dependent: on their families, especially those
who are poor, for more affluent youth the
amount will seem like very little and part of
the challenge will be learning to live on less.
Citizens, in turn, would be gaining new serv-
ices at low cost.

9. One of the incentives for participants
should be appropriate post-service edu-
cational and employment benefits along the
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lines of the G.I. Bill of Rights and the Peace
Corps readjustment allowance, apportioned
according to the length of service. Not all
such benefits need to be provided by the gov-
ernment. In making hiring decisions, the pri-
vate business sector as well as government
at all levels should consider giving appro-
priate weight to an applicant's National
Service. Colleges and universities should
give such service weight in admissions deci-
sions at both the undergraduate and grad-
uate levels. In these ways, society could
place value on the experience and reinforce
the concept of service as an obligation of
citizenship.

10. While engaged in National Service, the
participants should be encouraged to con-
tinue their education. In addition to the
learning-by-doing of apprenticeship, once the
main form of American education, they
might take a variety of available extension
courses or attend night school, as further
preparation for a career and for more general
education. The staff of the National Service
system should seek to initiate and assist a
variety of educational activities among par-
ticipants: English-speaking and Spanish-
speaking young people could learn to tutor
each other in oral language skills; college-
trained participants could tutor high school
dropouts in basic skills or subjects they
lack; the central literature of the American
tradition could be read and discussed.

11, The nation should seek effective ways
to provide the opportunities for service from
all its citizens, and should ask the young to
participate at some point after age 16, but it
is not necessary now to decide whether the
nation should require such service. During
the gradual development of a voluntary sys-
tem, the idea of mandatory service can be
carefully considered. If it should be deter-
mined that the needs of national defense call
for the restoration of the military draft, at
that point the case for mandatory universal
service, including non-military options,
would be very strong.

12, Military enlistment should be recog-
nized as a form of National Service, and serv-
ice should be re-emphasized as the central
mission of the military. A growing expecta-
tion of service should improve the climate
for all volunteering, and thus aid the armed
forces In attracting young people without
having to offer over-higher compensation
and benefits.

13. To assist young people in choosing the
best form of National Service, service conn-
cils should be established in each commu-
nity, composed of citizens with experience in
voluntary service, education, business, labor,
and religious organizations. Members would
be appointed nationally and serve without
pay. The councils might well be located in
underutilized facilities in local high schools.
They would provide information and counsel-
ing on the various opportunities for service,
The history of local boards in the Selective
Service System and the experience of the
new community Education and Work Coun-
cils should be reviewed in determining the
procedures for selection and operation of
local service councils.

14. After age 16 and before leaving high
school, all young people should be urged to
visit & local service council, and the councils
should hold open meetings in schools. In ad-
dition to giving up-to-date information on
National Service opportunities, the councils
should be well-informed about job-training
and public service jobs available through
other federal programs, and about opportuni-
ties in the armed forces.

15. Establishing the National Service sys-
tem as a public corporation, chartered and
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funded by Congress but drawing its leader-
ship largely from the private sector of Amer-
ican society, seems to us the most promising
course. Innovative structures in both the pri-
vate and public sectors should be examined,
including the American Red Cross, the Cor-
poration for Public Broadcasting, the Ten-
nessee Valley Authority, the Atomic Energy
Commission, the Peace Corps, and the ad-
ministration of the educational benefits of
the G.I. Bill of Rights. The National Service
system should be empowered to set overall
guidelines and criteria for funding and mon-
itoring the various programs in which young
people may serve; to initiate and administer
some programs directly itself; and to estab-
lish a network of local service councils for
information and counseling. Its charter must
give it appropriate flexibility.

16, The system of full-time National Serv-
ice for youth should be connected in all ap-
propriate ways to the voluntary service of
older citizens and of students who are in sec-
ondary schools or colleges so that the spirit
of service, whether full-time or part-time,
paid or unpaid, is strengthened throughout
all parts of American life and among all
ages.

Case for national service

The Background Study by Roger Landrum
gives many of the facts and factors that
caused the Committee to come to the above
consensus. In summary, our reasons for these
recommendations are as follows:

For the young who were called to serve in
the armed forces during World War II, such
service was a “‘rite of passage' from adoles-
cence into adulthood. The Peace Corps and
VISTA have also given a number of young
people the chance to prove themselves in sit-
uations calling for hard work, imagination,
and responsibility. But for most young peo-
ple today the lack of any challenging experi-
ence away from home and outside the class-
room that stretches and tests them in the
service of their community or their country
makes that passage very difficult. Indeed,
the problem may even begin in the home,
where children are no longer so often re-
quired to undertake regular chores and do
necessary work in the house, in the yard, or
on the farm.

Some period for action in the larger com-
munity, before commitment to a career, ap-
pears to be desirable for a substantial pro-
portion of students leaving high school or
college. They feel the need to explore careers
and discover more about themselves in the
v.orld beyond the school room and away from
their families. However, when it is mainly a
period of frustration, with little opportunity
to be productive, it may only prolong adoles-
cence and promote lives of quiet—or noisy—
desperation.

Our modern technological society places
such low value on physical labor and has
such persistently high rates of youth unem-
ployment that the transition from school to
work has become harder than ever. For those
who can find no work, it is a transition to
walking the streets and waiting for welfare
payments. Unemployment at this critical
turning point adds to the forces that produce
antisocial citizens and, for all too many, al-
coholism, drug addition, crime, and incarcer-
ation.

Other roads, not limited to the poor and to
disadvantaged minorities, lead in the same
direction. Too many sons and daughters of
the suburbs are drifting without purpose, and
their apathy or self-centeredness is seldom
cured by schooling, If pride in the units in
which people served was often a source of
war-time morale, the lack of social organiza-
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tions in which many young people can take
part with pride is part of the problem today.
Even if most young people escape the ex-
treme breakdown feared, the present degree
of alienation among youth of all back-
grounds has passed the point of safety, for
them or for society.
Race and Poverty

Compounding all this is the inescapable
factor of race. Plans for school integration
and affirmative action in industry, govern-
ment, and other institutions to the contrary
notwithstanding, racial separation and in-
equality of opportunity remain facts of na-
tional life. Deep-rooted prejudice is rein-
forced by the culture of poverty into which
millions of people are born.

Efforts to improve educational and em-
ployment opportunities for disadvantaged
minorities and for all the poor are continu-
ing with new federal programs of job train-
ing and public service jobs. But the statistics
suggest that as the proportion of minority
youth in the total population increases, the
problem of youth unemployment is also
mounting and becoming more intractable.
Part of the problem Is structural in our
economy: Are there enough jobs? A deeper
part may be the matter of motivation: Is
there the will? How many inner-city youth
who are born into poverty and bred in an en-
vironment of defeat will respond to the pro-
grams designed to help them?

Federal, state, and local, public and pri-
vate programs for job training and for new
job opportunities for youth are necessary.
But taken altogether, we do not think that
these programs will be sufficient to break
the vicious circle of poverty and discrimina-
tion among a substantial proportion of mi-
nority youth. And since by definition (and by
statute, although not always in practice)
these programs are targeted on the poor and
the unemployed, or on minority youth, they
do not break the pattern of segregation and
do not pretend to deal with the larger prob-
lem we find to exist for practically all Amer-
ican youth: the need to be challenged to
serve.

Most existing programs say, in effect,
“‘Here is training or work designed to help
you—the poor and the racially disadvan-
taged—to take you off the streets, to get you
a job, to give you a better chance.” This is
very different from an approach that would
say, “We need you and ask you—along with
other young people—to serve your commu-
nity and country in demanding and dis-
ciplined work on some of the important
problems of our soclety." The immediate re-
sults—in terms of taking unemployed youth
off the streets and putting them to work—
may be much the same statistically, but we
think the psychological impact and lasting
results would not be. Having good done for
you—or, as it must often feel, to you—is
hardly the best way to self-reliance and self-
confidence. It is worse if the jobs provided
are temporary and seem to be make-work,
without much significance. Moreover, some
of the programs tend to segregate and thus
further to stigmatize those who are already
most alienated.

A system of full-time National Service
would bring together black and white, rich
and poor, young people from the North and
South, East and West, city and suburb, small
town and farm, those who do not go to col-
lege and those who do, and bring them to-
gether because their service is needed.

Integration in such a positive and func-
tional setting, for a year or two between age
16 and 25, before the patterns of adult life are
set, could have a profound effect on the rela-
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tion of racial and other groups in this coun-
try. Doing hard tasks together, sharing frus-
trations and successes, being partners in a
common adventure should help break down
the barriers between people and lead to bet-
ter understanding. Working and living to-
gether may not make people like each other,
but without that experience the distance be-
tween them may never be bridged.
Fields of Service

The possible good results of National Serv-
ice would depend on the quality of the expe-
rience while serving and the value of the ac-
tual service rendered. The work to be done
must be really needed, and efficiently orga-
nized, We have no doubt that there is plenty
of work that needs to be done on many fronts
requiring human service, where with ade-
quate training and supervision young people
could make effective contributions. A recent
study for the Department of Labor has iden-
tified and analyzed the need in more than 100
activities in public service, and estimated
that 3 million full-time jobs are called for.

Roger Landrum’s Background Study lists
the breakdown of activities in considerable
detail, and reports some other estimates of
service needs. Despite these documented
needs, the task of assessing the kinds of Na-
tional Service most needed and best able to
be rendered by young people has just begun.

In determining areas for National Service,
the designers of the program will have to
ask: What needs to be done about this par-
ticular problem that is not now being done,
is not likely to be done with existing re-
sources, and could be done successfully by
young people working together for one or
two years? That process of questioning var-
ious social institutions and systems of serv-
ice should itself be valuable for the country,
in setting priorities and promoting better
public understanding of our national prob-
lems. The young people in National Service
will be asking those questions about the
work they do and the institutions they serve.
They should come out of service with a ques-
tioning habit that will serve them and the
country in good stead in the years to come.

Our concept of National Service would not
be fulfilled simply by recruiting young peo-
ple to fill public service jobs, letting them
live at home, and paying them the minimum
wage for a year or two. That would put them
in direct competition with regular public
service workers and make the experience pri-
marily one of employment, not service. Na-
tional Service should be different in quality,
involving muach more of a break from the ac-
customed worlds of home, school, and work,
and making a more innovative contribution
to the solution of some of our nation’s major
problems. In most cases it should involve
working in teams and in programs with new
goals that National Service participants
would help define.

National Service should no doubt include
existing programs such as the Peace Corps,
VISTA, and the Young Adult Conservation
Corps, and encourage those programs to ex-
pand substantially. However, the larger part
of National Service must be designed anew if
it is to involve a million or more young peo-
ple. We have not undertaken to complete
such a design, but our specific recommenda-
tions propose some guidelines. We would give
priority to a few areas of most pressing need,
where a new form of service could make an
important difference. Our nation's inad-
equate systems of day-care for pre-school
children and care for the infirm and aged are
two obvious examples; so Is the need for spe-
cial tutoring of many low-achieving elemen-
tary and secondary students, both urban and
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rural, and for renovation and reconstruction
of many neighborhoods.
Service, Education, and Employment

To stress the value of service is not to dis-
count the necessity of education and employ-
ment as key conditions for anyone's develop-
ment and as ways of contributing to society.
Indeed, we recognize the importance and
interdependence of all three. Each relates to
and has elements of the other, but the em-
phases are different. Of the three, modern
American society has concentrated on edu-
cation and employment and neglected serv-
ice. We think it is time to right that bal-
ance.

At least 10 years of classroom education is
required of all young people, and many of
them go on to 12 or 16 or more years of for-
mal education. If all goes well, they can then
look forward to four or five decades of em-
ployment. But there are no such large-scale
opportunities for full-time service, even for a
year or two, except in the military. We think
American youth would be better educated
and better prepared as workers and citizens,
if a million or more young people in each
group coming of age enlisted for one or two
years of full-time civilian National Service.

To recommend such full-time service is not
to disparage the part-time service being
given by millions of volunteers through
civic, charitable, and religious groups. The
introduction of National Service should
strengthen the whole voluntary service sec-
tor. We would expect various voluntary serv-
ice organizations, both at the national and
the local level, to utilize and supervise
groups of young people in National Service,
and in subsequent years to enlist many of
the participants for continuing part-time
service.

Similarly, we do not intend to minimize
the role of the military—the country's first
example of National Service. At present,
however, as Army, Navy, Air Force, and Ma-
rine recruiting brochures vividly display, the
all-voluntary armed forces increasingly
present themselves as sources of career
training and long-term employment in com-
petition with other employers, As the idea of
service becomes more widely accepted
among the young, the numbers who will
choose to serve through the military should
increase. Thus the move toward universal
National Service should make military re-
cruiting easier, and help restore the tradi-
tion of citizen-soldier now giving way to a
mercenary system.

We do not suggest that National Service
will cure all, or even a large part, of our na-
tion’s ills, but it should stimulate other in-
stitutions to do more than they are now
doing, or do what they are doing better.
Schools may be challenged, for instance, to
prepare students for National Service by in-
volving them in forms of community service
as part of their education; in doing so they
would also be making more connections be-
tween school and work.

The experience of National Service could
alter attitudes toward work in our society
by demonstrating, the satisfaction that
comes from doing well any job that is needed
and is valued. By infusing with purpose all
the tasks undertaken, no matter how dirty
or difficult, National Service should help
break down the present hierarchy of values
in which so much necessary work is consid-
ered degrading. Every program of National
Service, under good supervision and leader-
ship, should promote the pride and discipline
of work needed throughout everyone's ca-
reer. Work places, whether in business or in
the professions, might find themselves
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stirred by a new spirit of service that would
make the work itself more purposeful, pro-
ductive, and satisfying.

The quality of citizenship in this country
could also be improved if all on a large part
of the younger generation experienced Na-
tional Service. The voting age has been low-
ered to 18, but little has been done to raise
the standards for citizenship or better pre-
pare young people to be active and informed
citizens. In National Service the participants
would get first-hand knowledge of some of
society’s needs and learn-by-doing the ways
of taking action to meet them.

Self-Interest and the Common Good

There are obstacles on all sides. Perhaps
age 17 or 18 is too late if the idea of service
is not instilled long before then. Unless a Na-
tional Service system does in some way in-
clude younger students in their early teens—
perhaps part-time during school or in sum-
mer vacations—the response at a later age
may be inadequate. It may be that the nar-
row sense of self-serving among many young
people cannot be overcome until our society
as a whole begins to rediscover the common
good. The healthy skepticism and individual-
ism self-government needs seems too often
now, with the old and the middle-aged as
well as the young, to cross the threshold into
a cynicism and selfishness that can destroy a
society. The reaction to Vietnam and Water-
gate may still be too heavy a weight for any
National Service system to carry.

We hope, however, that the idea of Na-
tional Service can be a point of entry—a
means of breaking that vicious circle of cyn-
icism and selfishness. We are not seeking a
pure altruism that seldom exists in this
world. The motives behind National Service,
both for the people and the government sup-
porting it and for the young who engage in
it, will be mixed.

In the most realistic sense, National Serv-
ice is enlightened self-interest. Volunteers
often discover that they gain more than they
give. In serving others, they serve them-
selves. In giving of themselves, they find
themselves. We think that a society in which
service is valued more highly and is more
readily given will itself be healthier and
stronger.

Persuasion or Compulsion?

We do not expect our words or anyone's
words alone to achieve the fundamental
change in national viewpoint required. When
the well of words runs dry and rhetoric loses
its power, as seems to be the case in our
country today, work is a way to restore the
spirit. If a system of National Service can be
established, the work young people do in it
may bring about that restoration, first in
their lives and then in the lives of their fel-
low citizens. If they will try it, we think
they and the nation will like it.

Persuading them and the nation to try it is
another matter. We are divided on the ques-
tion of whether or not the program should be
compulsory. Some of us favor the adoption of
mandatory National Service as soon as the
public can be persuaded to support it, al-
though no member of the Committee favors
sending anyone to jail who refuses to serve.
One purpose of National Service is to dimin-
ish the number who go to jail, not increase
it. Sanctions such as withholding certain
government benefits have been proposed (one
member has jokingly but provocatively sug-
gested a novel sanction: denying a driver’s li-
cense to anyone who declines National Serv-
ice!).

Only by a mandatory system could we be
sure that those who may need the experience
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most will serve. Some of us think that by
making it mandatory the nation could save
a significant fraction of its young who may
otherwise have little chance of a decent and
productive life.

Others of us consider compulsion unaccept-
able, particularly for the younger generation
who would be subject to it, and it may be
that compulsory peace-time, non-military
service would be held unconstitutional. In a
1977 Gallup Poll on National Service, 70 per-
cent of those over 50 supported compulsory
service for men, but about half of those be-
tween 18 and 24, who would be most directly
affected, opposed it—and more than half of
all those polled opposed compulsory service
for women.,

Those of us who think coercion would not
work nevertheless want National Service in
due course to include a majority of each gen-
eration and favor various incentives such as
educational and training benefits and other
forms of persuasion. Some of us would also
condition a number of federal benefits, for
example the present system of educational
grants, on completion of a term of National
Service. We all want National Service to be-
come accepted as an obligation and oppor-
tunity the way most young people view con-
tinuing in high school beyond the age of
compulsory attendance.

In his 1910 proposal for National Service,
The Moral Equivalent of War, William James
called for conscription but put his main em-
phasis on social pressure and the power of
persuasion. With *“time and education and
suggestion enough,” he believed that con-
structive service in peace-time could come
to seem ‘‘no less imperative’ than military
service in war. Our specific recommenda-
tions leave open the question of compulsion
as one of the subjects of the public debate we
hope will now begin and as a matter for time
and education to determine.

Another question argued is the extent to
which National Service should involve living
and working outside one's home community.
We have agreed that this option should be
available, but we differ some on how much it
should be emphasized over service in one's
own community. The educational value of
the long journey, out of one's customary en-
vironment, has been demonstrated in many
situations. The poverty of spirit in much of
affluent America may best be recognized by
experiencing the other forms of poverty in
inner-city slums; those born in slums may
most of all need to discover another America
in the national parks or in small towns.
Peace Corps Volunteers found that the out-
sider often has special insight and energy;
sometimes it seems as if a volunteer is not
without impact save in his own community.
On the other hand, there is more continuity
in one's work and future career if one stays
at home, and certainly the immediate costs
are less.

A further open question is the length of
service. The Peace Corps requires two years;
VISTA, one year. The Committee rec-
ommends at least one year but recognizes
that where longer training is required or the
work calls for a longer commitment, a two-
year term would be appropriate.

Questions of Cost

The cost of National Service is a central
question we could neither dodge nor fully an-
swer. In this period of budget-cutting, will
the people or the Congress or President
think it can be afforded? With the pressure
for tax cuts, can some new method of financ-
ing National Service be devised as an alter-
native to a substantial addition to the gen-
eral federal budget? Could there be substan-
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tial shifts in the allocation of federal ex-
penditures for education, job training, unem-
ployment. compensation, welfare, and mili-
tary recruiting to reduce the additional
costs of National Service?

We can calculate the approximate costs,
and point to some of the offsetting cost bene-
fits.

At present price levels, the average total
cost for a year of one person’s full-time serv-
ice in non-military programs would range
from $5,000 to $11,000, depending upon the
kind of program. An important variable
would be the numbers who serve with local
institutions in their home communities and
who serve in other places, and the different
living allowances that may be set. There is
also the question of post-service educational
and training benefits, along the lines of the
G.I. Bill of Rights. Another key factor to be
determined will be the costs of training, su-
pervision, and administration and how those
should be shared by the National Service
system and local sponsoring groups. Includ-
ing training, supervision, and administrative
expenses, the average cost of a year of serv-
ice by a VISTA Volunteer in 1979 is esti-
mated at $6,700; in the Young Adult Con-
servation Corps the average cost is $10,500
($9,000 in the non-residential programs and
$11,000 in the residential camps).

Against these costs must be weighed the
reductions possible in other expenses. If Na-
tional Service becomes a more general ex-
pectation, the rising cost of recruiting and
maintaining the all-volunteer armed forces
can be checked and perhaps substantially re-
duced. With National Service the number of
jobs needed to be provided for unemployed
youth should be greatly reduced. To the ex-
tent that young people come out of National
Bervice more productive and able and willing
to work, who might otherwise have spent
years unemployed and on welfare—or per-
haps in prison—there would be important
savings.

But who can count the dollars saved in
terms of lives saved? And how do you esti-
mate the cost of leaving great public needs
unmet because funds are not available to
hire people at standard wages? The cost of
trying to meet those needs without National
Service would be very high.

A true audit of National Service would
therefore need to evaluate the progress
made, at relatively low cost, in meeting im-
portant community and national needs. It
would also need to estimate the cost to the
country of not having such a system.

A nation has no greater potential resource
than its youth, and National Service may
prove to be a vitally necessary way to de-
velop that potential. Since such service ap-
pears to us to be a critically missing dimen-
sion in the education and development of
American young people for an adult life of
productive work and good citizenship, we
think that the sooner a system of National
Service is established, the better for the na-
tion.

ABOUT THE COMMITTEE
(By Jacqueline Grennan Wexler and Harris
Wofford)

At the time our unofficial Committee, with
one full-time professional director and one
secretary, and the volunteer services of 13
members, was completing its study of the
idea of National Service, we learned that
President Carter has iIncluded in the 1979
budget for ACTION a request to Congress for
$3.8 million in research and development
funds to study and prepare a plan for a na-
tional youth service. That sum dwarfs the
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total of $45,000 we received from the Ford
Foundation for our year-long study, and we
hope that the new research to be funded will
multiply our contribution. The issues are in-
deed complex, the possibilities great, and
much more study and debate is required. Our
Committee has identified empirical ques-
tions that we would have liked to have had
the time and resources to answer, such as
the attitudes of young people toward dif-
ferent forms of National Service (including
attitudes toward monetary and non-mone-
tary incentives), and the vocational, edu-
cational, and developmental benefits derived
from various types of service. Detailed anal-
yses of costs, benefits, and possible trade-offs
within the federal dollar are also needed.

That the President should ask for such an
investment in the development of a plan for
National Service is a sign that sparks struck
by this idea during recent decades may at
last find tinder that is ready. The large sum
requested is also a warning sign: If govern-
ment research and development begins, can
government bureaucracy be far behind?

Earlier Efforts

In the Great Depression of the 1930s, the
idea of youth service was advanced as an al-
ternative to youth unemployment and the
dole. The Civilian Conservation Corps came
into being, with a Camp William James, but
all the youth programs of the New Deal put
together fell far short of universal National
Service.

After World War II several private ven-
tures were initiated, especially for service in
developing nations, and bills began to be pro-
posed in Congress for a federally-funded
overseas youth service. Then John Kennedy,
spurred by students at the University of
Michigan, promised that if elected he would
establish a Peace Corps. Sargent Shriver
shaped the program, created one of the most
unbureaucratic agencies in history, won the
support of Republicans and Democrats, Con-
servatives and Liberals alike in the Senate
and House, and hundreds of thousands of
young people volunteered in its first years.
However, the Peace Corps, even at its height
of 15,000 Volunteers overseas, most of them
college graduates, reached a very small frac-
tion of the nearly 4 million young people
turning 18 each year. Even adding the thou-
sands who enlisted in the War on Poverty as
Volunteers In Service To America (VISTA),
and others in private programs, young people
involved in full-time service were relatively
few in number and not a very representative
cross-section.

Drawing on this experience, in 1965 Presi-
dent Johnson proposed that the nation
‘“*search for new ways’' through which “‘every
young American will have the opportunity—
and feel the obligation—to give at least a few
years of his or her life to the service of oth-
ers in the nation and in the world.”! In that
same era of social invention and high hopes,
the Secretary General of the United Nations
also declared he was “looking forward to the
time when the average youngster—and par-
ent or employer—will consider one or two
years of work for the cause of development,
either in a faraway country or in a depressed
area of his own community, as a normal part
of one's education." 2

1Lyndon B. Johnson, University of Kentucky, Feb.
22, 1965. In signing the 1966 Peace Corps Act, the
President repeated his hope that the search would
“develop a manpower service program for young
people which could work at every level to transform
our soclety,” and lead to the day “when some form
of voluntary service . . . is a8 common in America
as going to school.”

2U. Thant to the Economic and Soclal Council of
the United Nations, Geneva, July 5, 1965. There was
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By 1968 the war in Vietnam and the cumu-
lative effect of the assassinations of John
and Robert Kennedy and Martin Luther
King, Jr., had cast a heavy cloud. Opposition
to the war, resistance to military service,
and cynicism about political leadership
dimmed the prospect of getting the consent
of young people for a program of universal
service. In the aftermath of Watergate, the
disclosures of corruption and abuse of power
accentuated anti-government attitudes. The
Seventies began with a spirit far removed
from ‘“*Ask not what your country can do for
you—ask what you can do for your country."

A New Opportunity

Nearly a decade later, with the war behind
us, with new pressures from youth unem-
ployment and the unmet needs in every com-
munity, the logic of events again seems to be
pointing toward National Service. President
Carter says that universal Natlonal Service
with non-military options should be consid-
ered if a military draft again becomes nec-
essary.? After reviewing the costs and other
problems of the all-volunteer military serv-
ice, Senator Sam Nunn of Georgia, on the
Armed Services Committee, called for the
study of such a universal service system. A
1977 Gallup Poll reported that two persons in
three would support a law requiring all
young men to give a year of service either in
the military forces or in non-military work
here or abroad, such as in VISTA or the
Peace Corps. George Gallup concluded that
“few programs that President Jimmy Carter
could introduce would have such broad pub-
lic approval. . . .

As two of those who had been involved in
early discussions of plans for National Serv-
ice in the mid-1960s while working together
in the Peace Corps, we decided in the sum-
mer of 1977 to test the possibility that the
time for serious consideration of the idea by
the American people may be at hand.

We found that young people of various
backgrounds with whom we talked were in-
terested and, on balance, affirmative, despite
great skepticism about everything govern-
mental. The same response came from many
others, of older ages, in both political par-
ties, In business and labor, in academia and
government, in public and private life. They,
and we, had many questions. We decided to
enlist some colleagues in a study that would
seek to define the idea, explore the key is-
sues, and produce proposals for public de-
bate.

The Potomac Institute in Washington,
D.C., agreed to sponsor and be host to the
study. The Ford Foundation granted the Po-
tomac Institute $25,000, and when additional
work proved necessary, a further grant of
$20,000 to support the effort. Roger Landrum
agreed to be the full-time study director. As
one of the first Peace Corps Volunteers who
went to Nigeria, and later as founder of
Teachers, Incorporated, a private organiza-
tion that worked in inner-city schools, and
director of Yale's teacher preparation pro-
gram, he was known to us as a sharp critic
and successful innovator. His skepticism to-

also the May 18, 1966, proposal by secretary of De-
fense Robert McNamara that we move toward uni-
versal service “'by asking every young person In the
Unlited States to give one or two years of service to
his country—whether In one of the military services,
in the Peace Corps, or in some other volunteer de-
velopmental work at home or abroad™ (address to
the American Soclety of Newspaper Editors, Mon-
treal, Canada, and reprinted In R. 8. McNamara, The
Esgence of Security. New York: Harper & Row, 1968).
AMarch 5, 1977, during a program on CBS radio In
which persons asked the President questions on the
telephone; restated In Memphlis, December 1978,
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ward bureaucracy and grandiose plans, and
his experience in service programs at home
and abroad, seemed a good combination.

The Committee, whose members are brief-
ly described on pages 20-21, met 10 times as
a group, and many more times in small sub-
committees with others who cold throw light
on the subject. Altogether the Committee,
its subcommittees, and the study director
consulted with over 100 other persons, in-
cluding various young people, officials of
pertinent government agencies, and leaders
of business, labor, education, and other parts
of the independent sector of our society.

Existing government programs related to
youth were reviewed—especially the Young
Adult Conservation Corps, the Peace Corps
and VISTA, ACTION's new community-based
service programs, and the training and pub-
lic jobs programs of the Comprehensive Em-
ployment and Training Act (CETA), includ-
ing the Youth Employment Demonstration
Projects Act (YEDPA). Demographic and so-
cioeconomic projections into the 1980s for
American youth were studied. We benefited
from other studies that analyzed, diagnosed,
and presented the needs of young people and
the prospects for utilizing their talents
through programs of training and service.

Various models for National Service were
considered, ranging from a universal compul-
sory system to a modest escalation of full-
time volunteer programs. We argued the pro-
priety, efficacy, and constitutionality of sug-
gested sanctions and incentives. We explored
administrative structures and principles of
restraint (such as the early Peace Corps rule
that no one be employed in the agency
longer than five years) to check the growth
of a new federal bureaucracy and make the
system more a part of the independent sec-
tors of society than of the government.

An Idea for Public Debate

Above all the Committee argued. It heard
and questioned those it consulted, it read
and criticized the papers presented or pre-
pared by Roger Landrum, including his live-
ly minutes of the meetings, but most of all
it carried on an argument. And most of all
now it hopes through this report to extend
the argument to the many individuals and
groups—and the general public—that must
be involved in shaping and debating such an
idea. To promote that public debate, grants
have been made by the Carnegie Corporation
of New York, the Eleanor Roosevelt Insti-
tute, the Field Foundation, the William and
Flora Hewlett Foundation, The J.M. Kaplan
Fund, the New World Foundation and the
Charles H. Revson Foundation.

During the Committee's study, two partici-
pants went to China (under other auspices).
Like visitors to the People’s Republic before
them, they came back impressed and chal-
lenged by the extraordinary mobilization of
the talent of young people possible under au-
thoritarian, post-revolutionary conditions.
They came back both more determined than
before to try to devise a democratic equiva-
lent and more aware of the difficulty.

We were all aware that service to one's
community and country is practiced in one
form or another almost everywhere, and that
the challenge of the mobilization of human
resources by an authoritarian regime is as
old as the hills of Sparta, where the power of
its universal youth service so impressed and
worried visitors from ancient Athens. Yet
service to others, and voluntary action with-
out waiting for government leadership or
command, has been a special American
theme from the first days of colonial settle-
ment. In the early 19th century de
Toqueville saw it as the secret of American
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success—just as the involuntary servitude of
some Americans was the nation's great sin.
Frontier life required that neighbors help
each other build barns, fight fires, harvest
crops, and care for the sick. Popular move-
ments for the abolition of slavery, for wom-
en’'s suffrage, and for civil rights are later
manifestations of the same spirit; the
growth of the Boy Scouts and Girl Scouts,
the Little Leagues and 4H Clubs, are other
less political examples involving young peo-
ple, as is all the free time given to the wide
range of religious and civic organizations in
our midst.

In most wars prior to Korea and Vietnam,
a great part of the population was swept
with the spirit of national service. But in
peace-time in the 20th century, without the
challenges of the physical frontier, that spir-
it has withered. Our Committee advances the
idea in the hope that it could help end the
present depression of the national spirit and
tap once again, on a large scale, the best in
the American tradition and the best in us as
a people today.

Members of the Committee

Bernard E. Anderson is Associate Professor
of Industry at the Wharton School, Univer-
sity of Pennsylvania, and Chairman of the
National Council on Employment Policy. He
has worked as an economist with the U.S.
Bureau of Labor Statistics and taught at
Swarthmore College. He has conducted nu-
merous studies of labor market issues, and
has written several books, including Oppor-
tunities Industrialization Centers: A Decade of
Community-based Manpower Services.

Donald J. Eberly has been Executive Direc-
tor of the National Service Secretariat since
1966 and Senior Policy Analyst at ACTION
since 1971. He was a consultant to the 1966
National Advisory Commission on Selective
Service and Vice-Principal of Molusi College
in Nigeria, and is the author of numerous ar-
ticles about National Services.t

Harold Fleming is President of The Poto-
mag¢ Institute. He has been Executive Direc-
tor of the Southern Regional Council and as-
sisted in organization of the U.S. Commu-
nity Relations Service; he is active in the de-
velopment of equal opportunity policies and
programs within government and the private
sector.

Edythe J. Gaines was until recently Super-
intendent of Schools in Hartford, Connecti-
cut, where she initiated the Workplaces Pro-
gram, integrating private and public sector
support. As teacher, curriculum specialist,
secondary school principal, and superintend-
ent in the New York City public schools, she
developed programs of economic
empowerment for youth. She has served on
the National Panel on S.A.T. Score Decline
and the National Task Force on School De-
segregation Strategies.

Father Theodore M. Hesburgh has been
President of the University of Notre Dame
since 1952, He is Chairman of the Board of
The Rockefeller Foundation and Ambas-
sador, U.S. Delegation to the 1979 U.N Con-
ference on Science and Technology for De-
velopment. He was Chairman of the U.S.
Civil Rights Commission and a member of
the President’'s Commission for an All-Vol-
unteer Armed Forces, and is author of The
Human Inperative.

Mildred Jeffrey is National Chair of the
National Women's Political Caucus, a mem-
ber of the Wayne State University Board of

4No government agencles were represented on the
Committee; Mr. Eberly served in his capacity as
long-time Executive Director of the independent Na-
tional Service Secretariat.
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Governors, and Coordinator of the Child Care
Seminar of the Coalition of Labor Women.
She is former Director of the Consumer De-
partment of the United Automobile Workers.

Charles Killingsworth is University Profes-
sor of Economics at Michigan State Univer-
sity, a member of the National Council on
Employment Policy, and a long-time arbi-
trator of labor-management disputes. He is
author of Jobs and Income for Negroes.

Christian Kryder is a student at George-
town University School of Medicine and will
be a member of the National Health Service
Corps. He is a former CETA worker, and co-
editor of Americans and Drug Abuse.

Roger Landrum is with The Potomac Insti-
tute as Study Director for the Committee.
He has taught at the University of Nigeria,
Harvard, and Yale, was founder and Presi-
dent of Teachers Incorporated, and served as
a Peace Corps Volunteer.

John G. Simon is Augustus Lines Professor
of Law at Yale University and President of
The Taconic Foundation. He was founding
chairman of The Cooperative Assistance
Fund, and is co-author of The Ethical Inves-
tor.

Jacqueline Grennan Wexler has been Presi-
dent of Hunter College in New York City
since 1969. She has also been President of
Webster College in Missouri, a Sister of
Loretto, a member of the President's Task
Force on Urban Education Opportunities,
and a high school teacher. She is a director
of two major business corporations.

Eddie N. Williams is President of the Joint
Center for Political Studies, and a member
and former Chairman of the Census Bureau
Advisory Committee on the Black Popu-
lation for the 1980 census. He has been Vice-
President for Public Affairs of the University
of Chicago and Director of the University's
Center for Public Study, and a Foreign Serv-
ice Officer.

Willard Wirtz is Chairman of the National
Manpower Institute and a partner in the law
firm of Wirtz & Gentry. He was Secretary of
Labor under Presidents Kennedy and John-
son, has taught at Northwestern University,
and is author of The Boundless Resource.

Harris Wofford was President of Bryn
Mawr College from 1970 to 1978. He has been
Special Assistant to President Kennedy for
Civil Rights, Associate Director of the Peace
Corps, President of the State University of
New York College at Old Westbury, and As-
sociate Professor of Law at the University of
Notre Dame. He is an attorney in Philadel-
phia.

[From the New York Times, Oct. 18, 1990]
NATIONAL DEBT, NATIONAL SERVICE
(By William F. Buckley, Jr.)

The points of light of George Bush, those
little oases of civic-mindedness and philan-
thropy he spoke of during his Presidential
campaign, have ended in Las Vegas comedy
routines (‘‘Mister, can you spare a point of
light?'"). Yet in 1988, 23 million Americans
gave five hours per week or more in volun-
teer social work. Assuming that the labor of
those who engage in such activity is worth
only the minimum wage, we are talking
about $25 billion worth of time already given
to serve concerns other than one's own.

All this suggests that the spirit is there;
but it coexists with a strange and unhealthy
failure by many American men and women
to manifest any sense of obligation to the
patrimony, a phenomenon noted 50 years ago
by the Spanish philosopher Ortega y Gasset,
except he was speaking about Modern Man,
not Americans. The neglect of the patrimony
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by Americans is perhaps more unconscion-
able, because it can be persuasively argued
that we owe more than perhaps any other
country to those who bequeathed us the land
we live in and the institutions that govern
us,

My thesis is that we need a national serv-
ice. There are proposals sitting around in
Congress, whose strengths and failures I
have evaluated elsewhere. Here the focus is
on the spirit that prompts the proposal: the
gearch for an institutional vehicle through
which we could give expression to the debt
we feel, or should feel, to the patrimony.
Here are the distinctive aspects of the pro-
gram I have elaborated.

1. The program should be voluntary, both
because voluntary activity is presumptively
to be preferred to obligatory activity, and
because although we are thinking in terms of
requital (what can we do for our country, in
return for what it has done for us?), man,
lest he become unrecognizable, should be left
free to be ungrateful.

2. That doesn’t mean that society should
not use incentives, such positive and nega-
tive reinforcements as the behaviorist B.F.
Skinner wrote about, to press the point that
those citizens who appreciate the Bill of
Rights and the legacies of the Bible, of Aris-
totle, Shakespeare and Bach, and who docu-
ment that appreciation by devoting a year of
their lives to civic-minded activity, are to be
distinguished from those who do not.

Distributive justice never hesitates to
treat unequally unequal people, in respect of
rewards, and esteem, There is such a thing as
a first-class and a second-class citizen, and
although commutative justice is owed to
them equally, that's the end of it. The per-
son who devotes 40 hours a week to commu-
nity service is a better citizen than his un-
grateful counterpart, and society shouldn’t
funk acknowledging the difference. Those
who fear a class system should ponder the
offsetting effects of shared experience, shoul-
der to shoulder.

3. The objective of national service should
not be considered in the tender of Good
Deeds. Tending to the sick, teaching
illiterates to read, preserving our libraries
are desirable ends. But the guiding purpose
here is the spiritual animation of the giver,
not the alms he dispenses. The person who
has given a year in behalf of someone or
something else, is himself better for the ex-
perience. National service is not about re-
ducing poverty; it is about inducing grati-
tude.

There isn't any way in which we can tan-
gibly return to our society what we have got
from it: liberty and order, access to the po-
etry of the West, the devotion of our parents
and teachers. The point needs to be made
that tokenism is not to be dismissed be-
cause, In other contexts, it is scorned. Be-
cause the dead of the Civil War cannot be re-
vived doesn't mean, as Lincoln told us, that
they can be forgotten. And the search for the
practical way in which to hold them in es-
teem should go beyond national holidays we
spend on the beach. The cultivation of the
rite of passage, from passive to active citi-
zenship, is the challenge of national service.

We will always be short of Americans who
can add to the Bill of Rights, or compose an-
other “Don Giovanni.” But there is the un-
mistakable means of giving witness to the
gratitude we feel, or ought to feel, when we
compare our lot with that of so many others
who know America only in their dreams,

Mr. WOFFORD. 1 yield the floor.

Mr. President, I suggest the absence
of a quorum.
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The ACTING PRESIDENT pro tem-
pore. The absence of a quorum having
been suggested, the clerk will call the
roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BOND. Mr. President, I ask unan-
imous consent that I may be permitted
to proceed as if in morning business for
5 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Senator from Missouri is recog-
nized.

Mr. BOND. I thank the Chair.

(The remarks of Mr. BOND pertaining
to the introduction of S. 2686 are lo-
cated in today’s RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.”)

NATIONAL TOURISM WEEK

Mr. PRESSLER. Mr. President, as a
member of the Senate tourism caucus
and former chairman of the Senate
Commerce Subcommittee on Foreign
Commerce and Tourism, I am pleased
to recognize the importance of Na-
tional Tourism Week, May 3 through
May 9, 1992.

Tourism is the third largest industry
in the United States. It is also our Na-
tion’s third largest source of income
from overseas markets. In 1990, tour-
ism dollars generated by 40 million for-
eign visitors totaled $51 billion—more
than agricultural, chemical, and motor
vehicle exports. I am proud to say that
legislation I authorized created the
U.S. Travel and Tourism Administra-
tion [USTTA]. By increasing funding
for USTTA, we can maintain the cur-
rent momentum in tourism and expand
our efforts to promote the United
States as a travel destination.

In my State of South Dakota, tour-
ism generates 25,000 jobs and nearly
$950 million in annual revenues. Tour-
ism is our second largest industry.
Since 1985, visitor spending in South
Dakota has increased more than 66 per-
cent and visitation rates have sky-
rocketed.

The recently released films ‘‘Dances
With Wolves and ‘‘Thunderheart,”
along with the formal dedication of
Mount Rushmore National Memorial
by President Bush last July, put South
Dakota in the national spotlight.
These events highlighted the natural,
cultural, and historical attractions
South Dakota offers.

Following my statement, I would
like to insert an article from the Rapid
City Journal in the REcorD. Wind Cave
National Park, located in southwestern
South Dakota, is the subject of this ar-
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ticle. Wind Cave currently is the sev-
enth-longest cave in the world. Recent
cave explorations have uncovered new
expanses of the cave that could move it
up to No. 5 in the rankings. Jewel Cave
National Monument, also located in
the Black Hills and just 20 miles from
Wind Cave, is the fourth-longest cave
in the world. These caves attract mil-
lions of visitors to South Dakota each
year and are just two of the natural
wonders that make my home State a
tourism mecca.

It is important that we recognize the
great impact of tourism on our Na-
tion's economy. As the peak travel sea-
son approaches, millions of tourists
will be visiting the United States. By
making greater efforts to attract tour-
ists and by supporting adequate fund-
ing for our transportation infrastruc-
ture and national park sites, we can
ensure tourism will continue to work
for America.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Rapid City Journal, Apr. 2, 1992]

WinND CAVE REVEALS LARGER REALM
(By Pat Dobbs)

HorT SPRINGS.—Exploration is expanding
Wind Cave, promising it will gain a notch or
two in world ranking this year.

Through a *“‘nasty little crawl way," scouts
have entered an uncharted realm southwest
of the known cave.

“There are several hundred feet of crawls
that you have to go through to where it
opens up big. There are some huge rooms and
passages,’" sald cave specialist Jim Nepstad
of the National Park Service.

So far, a little less than three miles have
been explored since spelunkers squeezed into
the region in September.

The pinched and spacious terrain is ‘‘basi-
cally the same Wind Cave, still lots of box-
wood and so on. I guess probably the most
significant aspect of it is the fact it's quite
large in many places. There's rooms out
there that are a couple hundred feet in diam-
eter (and) 40 to 50 feet high," said Nepstad.

Relieved by the first expanse, cramped
cavers dubbed it the Southern Comfort area.

Explorers always suspected underground
air currents meant there was more to Wind
Cave. But finding a human-sized opening in
the maze took years of hunting.

“Wind Cave has kind of been boxed in for
about 10 years and now we've been able to
break out of that box and head off into some
new territory.”

And there is *very good air flow, which in-
dicates that the cave is going to continue for
quite some distance in that direction. As a
matter of fact, the air flow in this part of the
cave is practically as strong as you can feel
it at the entrance to the cave, which indi-
cates that there Is an awful lot more,"” said
Nepstad.

At 65.9 miles logged, Wind Cave is the
world's seventh-longest. Nine miles of cave
were surveyed last year, and mapping by
June should see it declared sixth-longest,
surpassing the 66.7-mile Ozemaja cave in the
Ukraine.

As reaches of the southern extension are
defined, Nepstad said local cavers were
“thinking big,"” and in six months expected
Wind Cave to overtake
Siebenhengstehohlensystem in Switzerland,
at 68.4 miles.
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““What's neat is that if Wind Cave does do
this, if it does become the fifth-longest cave,
the fourth- and fifth-largest caves in the en-
;.;flc; world would be right here in the Black

s."

Wind Cave's growth puts it on the track of
catching Jewel Cave, and the Southerly
route “‘ultimately is heading In the right di-
rection of Jewel,” and the fabled connection
of the two caves.

‘“There's always been that talk . , . There
is still an incredible distance between the
two caves that needs to be covered. Defi-
nitely over 20 miles of limestone lay between
Wind Cave and Jewel Cave. That's an awful
long ways as far as a cave’s concerned.”

ENTRANCE T0 GET REVOLVING DOOR

Wind Cave—Installation next week of a re-
volving door at the man-made visitor en-
trance should diminish Wind Cave's breezes.

“‘Having a large, artificial opening into the
cave allows a lot more air flow to travel in
and out. In the wintertime, that air flow can
drastically cool off the cave, which is harm-
ful for the organisms that are living down
there and harmful to the cave itself. It low-
ers the humidity drastically in a lot of
places and can dry up formations,’ sald cave
specialist Jim Nepstad.

The National Park Service is now testing
water dribbling through the cave, which is
enlarging the stalactites and stalagnites.
The six-month-old research is separate from
monitoring the level of Windy City Lake, the
pool at the deepest point of Wind Cave.

Laboratory analysis of water samples col-
lected throughout the cave has found traces
of lead, copper and zinc.

“Some of it we're still trying to under-
stand, but it does show us the water quality
in the cave is a lot more dynamic than we
thought it would be. We thought it would be
fairly constant, and especially in the areas
away from any human development, we
thought it would be very, very clean.

‘““The way It looks, normally it is very,
very clean. But we did find an influx of
heavy metals coming into the cave through
the waters, starting around January. The in-
teresting thing about that is at that same
time . . . the lake suddénly came up. The
lake has been going down for a long, long
time, probably due to this drought we've
been experiencing the last five or six years.”

The half-foot rise probably is from last
spring’s heavy rains, a trickle-down effect
that washed in the heavy metals, Nepstad
said.

Researchers aren't certain if the metals
are natural or pollutants from such places as
the visitors' parking lot. But at this point,
Nepstad said, “It's not very likely that it
was any human-caused event.”

IRRESPONSIBLE CONGRESS? HERE
IS TODAY'’S BOXSCORE

Mr. HELMS. Mr. President, the Fed-
eral debt run up by the U.S. Congress
stood at $3,881,282,295,656.95, as of the
close of business on Friday, May 8,
1992.

As anybody familiar with the U.S.
Constitution knows, no President can
spend a dime that has not first been
authorized and appropriated by the
Congress of the United States.

During the past fiscal year, it cost
the American taxpayers $286,022,000,000
just to pay the interest on spending ap-
proved by Congress—over and above
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what the Federal Government col-
lected in taxes and other income. Aver-
aged out, this amounts to $5.5 billion
every week, or $785 million every day.

On a per capita basis, every man,
woman, and child owes $15,110.56—
thanks to the big spenders in Congress
for the past half century. Paying the
interest on this massive debt, averaged
out, amounts to $1,127,85 per year for
each man, woman, and child in Amer-
ica—or, to look at it another way, for
each family of four, the tab—to pay the
interest alone—comes to $4,511.40 per
year.

What would America be like today if
there had been a Congress that had the
courage and the integrity to operate on
a balanced budget?

A TRIBUTE TO THE LATE
SENATOR GEORGE L. MURPHY

Mr., THURMOND. Mr. President, I
rise today to honor the memory of a
fine man and good friend, former Cali-
fornia Senator George L. Murphy, who
passed away on the 3d of May. Senator
Murphy was a man of great integrity,
dedication, and patriotism, whose
many outstanding qualities will be re-
membered well by all who knew him.

Before becoming involved in politiecs,
Senator Murphy enjoyed a career in en-
tertainment, appearing in a number of
stage and film productions. Upon com-
ing to Washington, however, he took to
his Senate duties very seriously, and
became a well-respected Member of
this body.

While he was a strong advocate for
many important causes, he was also
known for his wonderful sense of
humor and warm personality. His natu-
ral ability to make people smile was
just one of the special attributes which
endeared him to his colleagues.

Following his Senate service, Sen-
ator Murphy operated a successful con-
sulting business here in Washington.
He remained active in public service
and community organizations all his
life, and was particularly devoted to
the Boy Scouts of America, who award-
ed him their organization’s highest
adult award.

Mr. President, George Murphy was a
man of character and courage, and he
will be deeply missed by us all. I would
like to take this opportunity to extend
my deepest condolences to his wife,
Betty, and his two children, Dennis
Murphy, and Melissa Brown.

TRIBUTE TO GAYLORD
DONNELLEY, MAY 12, 1992

Mr. THURMOND. Mr. President, I
rise today to pay tribute to the mem-
ory of an outstanding gentleman, the
late Gaylord Donnelley, who passed
away recently. Mr. Donnelley was not
a native South Carolinian, but he was
a beloved part-time resident who made
historic contributions to our State.
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Mr. Donnelley was an extremely suc-
cessful businessman, who retired as
chairman of the world's largest print-
ing company, R.R. Donnelley & Sons.
He was also a Navy veteran of World
War II and a lifelong sportsman, who
enjoyed hunting and bird-watching.

However, he will be remembered best
by those in our State as someone who
gave freely of his considerable talent
and resources to advance the cause of
conservation. He was an active partici-
pant in many conservation groups,
serving as a trustee of the Conserva-
tion Foundation/World Wildlife U.S.,
and the North American Wildlife Foun-
dation, and as national president of
Ducks Unlimited, in addition to others.
He also established several important
conservation projects in his home
State of Illinois.

In South Carolina, Mr. Donnelley was
instrumental in the preservation of one
of our Nation's great natural treasures,
the ACE Basin. The ACE Basin, situ-
ated at the confluence of the Ashepoo,
Combahee, and Edisto Rivers, is a pris-
tine area of tremendous beauty and va-
riety. It is unique because of its excep-
tional habitat diversity, containing
salt, brackish and freshwater marshes;
forested wetlands; forested uplands and
estuarine rivers. In addition, many en-
dangered or threatemed species are
found in the area, including the Red-
Cockaded Woodpecker, the Shortnose
Sturgeon, and the Loggerhead Sea Tur-
tle.

Mr. Donnelley not only made the ini-
tial donation of land for this conserva-
tion project, but also used his powers
of persuasion to convince other land-
owners in the area to contribute land
of their own to the reserve. Addition-
ally, he placed permanent conservation
easements on the remaining portion of
his Ashepoo Plantation.

Mr. President, Gaylord Donnelley
was a man of character, courage, and
compassion. His generosity and vision
have preserved a precious legacy for fu-
ture generations of Americans, and he
will be sorely missed by his many
South Carolina friends and admirers.

I would like to take this opportunity
to extend my deepest condolences to
his lovely wife, his children and grand-
children, and the rest of his fine fam-
ily.

I ask unanimous consent that an edi-
torial from the Charleston Post and
Courier be included in the RECORD fol-
lowing my remarks.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

[From the Charleston Post & Courier, Apr.

22, 1992]
GAYLORD DONNELLEY, PHILANTHROPIST

Gaylord Donnelley, who died Sunday at 81
at Ashepoo Plantation in Green Pond, was
long one of nation’s leaders in conservation.
Nowhere do his vision and generosity remain
more evident than in the Lowcountry, where
his efforts were instrumental in the creation
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of the ACE Basin in Charleston, Colleton and
Beaufort counties.

Mr. Donnelley and his wife, Dorothy, do-
nated five islands totalling about 6,600 acres
that formed the core of the refuge, eventu-
ally expected to include 350,000 acres along
the Ashepoo, Combahee and Edisto rivers. In
addition, they placed a conservation ease-
ment on the remaining 10,000 acres of their
plantation within the ACE Basin.

‘‘Mrs. Donnelley and I like open spaces,”
he told The Post and Courier in 1990, after he
and his wife were honored by more than two
dozen national organizations for their life-
time commitment to preservation of the nat-
ural environment. “Unless there is planning
and action, open space can be lost, spoiled.”

That commitment to action was evident in
the wide-ranging gifts of property for preser-
vation, both in South Carolina and in his
home state of Illinois, and in the number of
conservation organizations to which he gave
his support and leadership. Mr. Donnelley,
who was retired as chairman of the world's
largest commercial printing company had
served as national president of Ducks Unlim-
ited International, and as a trustee for var-
ious groups including the North American
Wildlife Federation and World Wildlife Fund.

In South Carolina, where he and his wife
spent three months a year, the Donnelleys
were major supporters of the S.C. Nature
Conservancy, which is involved in ACE Basin
preservation. According to officials involved
in the project, Mr. Donnelley successfully
encouraged other large landowners to con-
tribute property to the refuge or place ease-
ments restricting its use.

His efforts, and those of other private citi-
zens on behalf of the ACE Basin, have been
joined by the state and federal governments.
The results have surpassed the expectations
of the most optimistic.

From the Donnelleys’ initial donation of
2,700 acres in 1986, the ACE Basin refuge has
now grown to 50,000 acres, an area that in-
cludes former rice plantations, islands, up-
land forests and wetlands. Dozens of organi-
zations are now involved in a concerted ef-
fort to preserve this pristine area of
unparalled beauty as habitat and research
preserve for wildlife.

The importance that Mr. Donnelley placed
upon the preservation of the ACE Basin is
underscored by his family's suggestion that
memorial donations be made to the ACE
Basin Project, Route 2, Green Pond, 29446.
Such a gift would be a fitting tribute to a
man who recognized the value of maintain-
ing natural areas and generously gave of his
considerable talents to bring that about.

TRIBUTE TO THE LATE LOUIS L.
DEBRUHL OF SOUTH CAROLINA

Mr. THURMOND. Mr. President, I
rise today to pay tribute to the mem-
ory of one of South Carolina’s most re-
spected law enforcement officers, Sher-
iff Louis L. DeBruhl, who passed away
on the 3d of May. Sheriff DeBruhl, who
served for 24 years as sheriff of
Kershaw County, was an active de-
fender of the law and a good man, and
we mourn his passing.

Sheriff DeBruhl was a man of integ-
rity and courage, whose actions always
reflected his dedication to upholding
the law. He was renowned not only for
his tenacity and fearlessness, but also
for his kind heart, often taking a per-
sonal interest in the lives of those he
served.
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Sheriff DeBruhl will be especially re-
membered for his unwavering commit-
ment to excellence. He was a patriotic,
public-spirited citizen, who carried out
the duties of his office with great devo-
tion and held himself to the highest
standards. Although he was not tall in
stature, he was a giant in the eyes of
the citizens he protected, and he com-
manded respect from all who knew
him.

Mr. President, Sheriff Louis L.
DeBruhl was a truly outstanding citi-
zen, who dedicated his life to serving
his fellow man. His warm personality
and well-developed sense of humor
made him an addition to any gather-
ing, and he was a fine husband and fa-
ther. He will be sorely missed by a wide
circle of friends and admirers, and by
all those he served so well.

I would like to take this opportunity
to extend my deepest condolences to
his lovely wife, Nancy Truesdale
DeBruhl, his sons, Benny, David, and
Mitchell DeBruhl, and the rest of his
fine family. I ask unanimous consent
that an article which appeared in the
State newspaper be included in the
RECORD immediately following my re-
marks.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the State, May 4, 1992]
DEBRUHL, LONGTIME KERSHAW SHERIFF, DIES
(By Mike Livingston)

Louis L. *‘Hector' DeBruhl, who for 24
years as Kershaw County sheriff was one of
South Carolina’s most colorful, controver-
sial and respected law enforcement officers,
died Sunday in Camden at age 57.

Short in stature, but big in heart, he inher-
ited a county in 1966 plagued by gamblers,
motorcycle gangs and moonshine stills. Be-
fore long, however, he was being called ‘‘Hec-
tor the Protector.”

DeBruhl retired in January 1991 as the
state’s senior sheriff. He already had the dis-
tinction of being the state's youngest sheriff
when he took office at age 31. During his
watch, he gained a reputation as a law en-
forcement officer who worked the front
lines.

SLED Chief Robert Stewart, who had
known DeBruhl since he was a rookie in
Cheraw, remembers DeBruhl’s dedication to
his work.

‘‘He would call me sometimes to meet with
him at his home late at night,"” Stewart said.
“He always stayed in touch and always
stayed available 24 hours a day. He had a
walkie-talkie and a special telephone line so
he was always available.

““He was very active in the sheriff’s asso-
ciation and will surely be missed,” he said.

The son of a former sheriff, DeBruhl be-
came identified with Buford Pusser, the cou-
rageous Tennessee sheriff of the “Walking
Tall” movies. They call him “Walking
Short” because of his 5-foot, 7-inch frame,
but when he walked into a place—he regu-
larly patrolled the county's nightclubs—it
got people’s attention, associates said.

Born into law enforcement, DeBruhl lived
in jailer's quarters at the county jail with
his wife and two children for seven years
after his election in 1966. Their third son was
born while they lived there.
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And in the days before emergency foster
care, DeBruhl often brought children to the
jail who needed a place to stay. His wife,
Nancy, recalled awakening one night to a
baby’s cry. She found her husband in the jail
kitchen, rocking a baby he had wrapped in
this jacket. The baby's mother had been sent
to a mental hospital.

There were less gentle moments. Once, he
was called to a home where a man had shot
one person and was threatening to shoot
himself. DeBruhl left his gun in the car and
confronted the man; eventually he talked
him out of killing himself.

Once, a Lake Wateree woman complained
to the sheriff about a neighbor's nightly
poker parties. And when the man painted an
obscene expression on the side of his house,
which faced hers, DeBruhl went to see him.

Kershaw Police Chief Carl Truesdale re-
called that DeBruhl walked up to the 6-foot-
6 poker player and demanded he paint over
the profanity.

‘‘Hector had to reach up in the man’s face,
shook his finger and said, ‘If you don’t, I'll
whip your butt all over this wyard,""
Truesdale said in a 1990 account. The man
not only painted, but also soon moved back
to Charlotte.

DeBruhl made a lot of people angry, like
the New York City drug dealer doing a little
local business who sent the sheriff death
threats. Said DeBruhl, “If I don't get one
once in a while, I don’t feel like I'm loved.”

Glenn Tucker, editor and co-publisher of
the Camden Chronicle-Independent, said
Sunday that if one asked the old hands of
Kershaw County how they would character-
ize DeBruhl, they would come up with one
word: “fearless.”

“When you weigh the measure of a law en-
forcement officer who worked 100 hours a
week for 25 years and was totally dedicated
to his family and his profession, then that’s
the best thing you can say,” Tucker sald.
‘*He never backed down from a challenge.

“And from patrolling the honky tonks on
Saturday night to major cases, he had his
hand in everything. He went at it hard all
the time."”

DeBruhl was famous for hard work, but he
also was given to pranks, especially early in
his career,

As a young Camden police officer, for in-
stance, he and a partner were walking the
downtown beat and spotted another officer
asleep in his cruiser. DeBruhl lobbed rocks
on a nearby tin roof trying to scare him, but
the officer snoozed away.

Warming to the game, DeBruhl picked up a
brickbat, but his aim went awry and the mis-
sile shattered a plate glass window in the
mayor's law office. He figured his policing
days were up, but a heart-to-heart talk with
the city manager and mayor, plus a big bite
out of his first paycheck, saved his career.

The sheriff had his detractors. Among
them were those who charged he handled
drug enforcement poorly and didn't seek help
from state and federal agencies in drug in-
vestigations. Also, a $147,500 disability claim
he made—the award was overturned on ap-
peal—angered many voters.

DeBruhl also caused notoriety in 1970 when
he responded to complaints about J.D. Sal-
inger’s ‘“‘Catcher in the Rye" on school li-
brary shelves. Backed by Baptist ministers,
he persuaded the school board to remove the
book.

His position on morality made news again
in 1986 when he and former Camden Police
Chief John Arledge ordered all video stores
to remove X-rated films from their shelves.
They complied.
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“‘As far as I am concerned he was a fine
gentleman and will be missed by the commu-
nity," Arledge said Sunday. “The sheriff was
a people-man—the kind of fellow that every-
body liked. And he got along with the other
agencies, they all had the highest regard for
him,

‘“‘He was a tough ex-Marine, but he was
fair. One thing is sure: He was a working
sheriff.”

Funeral services will be held at 11 a.m.
Tuesday at First Baptist Church, with burial
in Forest Lawn Memorial Park. The family
will receive friends from 7 to 9 tonight at
Kornegay Funeral Home, Camden Chapel.
Memorials may be made to Baptist Cancer
{)nstlt.uto at Baptist Medical Center, Colum-

ia.

Surviving are his wife, Nancy Truesdale
DeBruhl; sons, Benny and Mitchell DeBruhl,
both of Camden, and David DeBruhl of
Lugoff, a brother, the Rev. W.B. “Bill"
DeBruhl of Greenville; sisters, Elizabeth
Rabon of Charleston, Gladys Furniss and
Alice Kennington, both of Camden; and five
grandchildren.

TRIBUTE TO THE LATE WILLIAM
RHETT RISHER OF SOUTH CARO-
LINA

Mr. THURMOND. Mr. President, I
rise today to mourn the passing of a
distinguished South Carolinian, Mr.
William Rhett Risher of Charleston.
Mr. Risher was a man of character,
courage, and compassion and a great
champion of education, and he will be
sorely missed.

Billy Risher was chairman of the
Board of Visitors of The Citadel until
just weeks before his death. His leader-
ship in that vital position was a study
in dedication, tenacity, and vision, and
he made lasting contributions to the
institution. During his tenure as chair-
man, The Citadel was able to build a
new electrical engineering and physics
building; renovate McAlister Field
House; complete a new mess hall and
remodel two barracks and an academic
building.

A native of Ehrhardt, Mr. Risher was
a 1947 graduate of The Citadel, who
later earned a master's degree in edu-
cation from the University of North
Carolina. He went on to join the fac-
ulty of the Carlisle Military Academy
in Bamberg, SC, and eventually be-
came headmaster of the school.

In recent years, Mr. Risher and his
lovely wife, Sylvia Wilson Risher, oper-
ated a successful business called Island
Interiors. He was always active in the
community, and was a valued member
of many organizations, especially the
Jaycees, of which he was elected na-
tional vice president in 1956.

Mr. President, William Rhett Risher
was an outstanding teacher and busi-
nessman, as well as a loving husband,
father, and friend and his death is a
great loss for our State. I would like to
take this opportunity to extend my
deepest condolences to his wife, Sylvia;
his children and stepchildren and the
rest of his fine family.

I ask unanimous consent that an edi-
torial which appeared in the Charles-
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ton Post & Courier be included in the
RECORD following my remarks.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

[From the Charleston Post & Courier, Apr.

21, 1982]
WILLIAM RISHER: MISSION ACCOMPLISHED

A month after he was awarded an honorary
doctor of laws degree by The Citadel, funeral
services were held Monday for William Rhett
Risher on the campus of the school he loved
and served. For the past three years he had
fought a determined battle against cancer
while maintaining an active schedule as
chairman of The Citadel Board of Visitors.
He would have wanted no greater tribute
than that paid to him—to be described as a
“true Citadel man."

Billy Risher's love of The Citadel had been
a constant since his student days, which
ended in 1947. His service to the school as a
member of the Board of Visitors began in
1977 and included nearly five years as chair-
man. He resigned only a few weeks before his
death last Friday.

He talked matter-of-factly about his medi-
cal problems, which included coping with
cancer, first in his salivary glands and later
in his brain. Recovery from surgery for the
latter was complicated by a stroke. But
nothing seemingly could keep him down. He
was performing official duties within weeks
of the first surgery. Within only a few
months of his last surgery and stroke, he was
in the stands at West Point for his school's
victory over Army. The Bulldogs’ decision to
call him into the locker room that day and
present him with the game football says
something about how the cadets felt about
the chairman of the board. It was, his wife,
Sylvia, told an interviewer several months
ago, “‘the proudest moment of his life.”

No one could talk to Billy Risher very long
without recognizing the importance in his
life of his wife of 15 years. He and Sylvia Wil-
son Risher, former clerk of the S.C. House of
Representatives, were also successful busi-
ness partners after he closed the family-
owned Carlisle Military Academy, where he
was both a teacher and headmaster.

Retired since 1987, the 64-year-old Risher
had devoted much of his attention to The
Citadel, and his steady hand was viewed as a
factor not only in the capital improvement
programs at the school, but in helping defuse
the controversy involving the school during
the past year. He was remembered Monday
as a teacher and a leader and a man of in-
spiring courage.

Asked his mission in life during an inter-
view in January, Billy Risher told Post and
Courier reporter Forrest White that he want-
ed ‘‘to leave the world a better place for my
having been here.'" Mission accomplished.

RECOGNITION OF G. ALAN BER-
NARD, KENTUCKY SMALL BUSI-
NESS PERSON OF THE YEAR

Mr. FORD. Mr. President, I rise
today to pay tribute to Mr. G. Alan
Bernard of Leitchfield, KY, who has
been named Kentucky Small Business
Person of the Year by the U.S. Small
Business Administration. He will be
honored in Washington, along with
other individuals who have been recog-
nized from across the Nation, during
Small Business Week, May 10 through
May 16, 1992.
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Alan Bernard is president of Mid-
Park Inc., a metal products company
in Leitchfield, KY. Originally started
by his father Nelson Bernard in a barn,
Mid-Park Inc. has become guite a suc-
cess story. Nearly 20 years ago, the
elder Bernard conceived the idea of a
metal products company which failed
to survive a shaky start during the re-
cession of 1972-73. A few years later,
Alan and his father went into business
again making farm gate hinge pins. By
1977, business was booming and they
had outgrown their barn. A move to
Mid-Park Industrial Park sparked a
name change to Mid-Park Metal Prod-
ucts, later Mid-Park Inc.

With the assistance of an SBA-guar-
anteed loan, Alan Bernard moved the
company into a 41,500 square foot facil-
ity after buying out his father's por-
tion of the company. By 1986, two spin-
off companies emerged, Leitchfield
Manufacturing Inc., and Highway Spe-
cialty Steel. Today, Mid-Park Inc. has
grown to 50 full-time employees and
produces 7.5 million pieces of gate
hardware and 1 million feet of concrete
joints a year. Gross sales have grown
from $311,000 in 1978 to more than $4.5
million in 1991. In addition, Mr. Ber-
nard recently founded a third company,
KY Fabricating, Ltd., to make highway
guardrail products.

Alan Bernard has also demonstrated
strong leadership for the business com-
munity and a commitment to the eco-
nomic growth of Grayson County. His
dedication clearly transcended his in-
terest in the development of his own
business. Mr. Bernard is a member of
the Lion’s Club, is involved with Little
League, and the chamber of commerce,
and serves on various boards.

Mr. President, Alan Bernard's leader-
ship, dedication, integrity, and innova-
tion have made him a role model for
small business persons across my
State. In being named Kentucky Small
Business Person of the Year, I believe
he now can be recognized as a fine ex-
ample for aspiring young entrepreneurs
nativnwide.

Although it has been said many
times, it is still quite true that small
business is the backbone of our econ-
omy. With the continued efforts of in-
dividuals like Alan Barnard, this will
continue to be the case for some time
into the future.

As we continue Small Business Week,
I rise to recognize and congratulate
Alan Bernard and the other State
Small Business Persons of the Year for
their distinguished achievements.

THE L.A. RIOTS: TIME FOR
ACTION, NOT FINGERPOINTING

Mr. DOLE. Mr. President, it has been
12 days since the Rodney King verdict,
12 days since the onset of the most hor-
rifying civil unrest our Nation has seen
in decades.

In the Los Angeles rioting, 5,300 busi-
nesses were damaged or destroyed and
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40,000 jobs were lost. In the 12 days
since, the American people have been
assaulted with a barrage of excuses and
fingerpointing. It is President Bush's
fault, we are told by some. Some blame
President Reagan—others say the
Great Society has failed our cities.
Some blame FDR, and some probably
even blame President Nixon. Some
blame whites, some blame blacks. And
in the rush to blame, or in the frenzy
to polarize, one chilling fact is often
overlooked—54 persons lost their
lives—white Americans, black Ameri-
cans, Hispanic Americans, Asian Amer-
icans, men, women, and children.

Mr. President, I ask unanimous con-
sent that a list of those killed in the
Los Angeles riots, published in this
week's Newsweek, be printed in the
Record following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. DOLE. I am not certain what all
the fingerpointing accomplishes, and I
am not sure that we can lay the blame
on any one person, or any one policy.
Perhaps no social program, no matter
how innovative, how targeted, or how
expensive, could have prevented the vi-
olence that followed the stunning ver-
dict in the King case. It might be no
one'’s fault but those who actually lit
the fires, pulled the triggers, and
stripped the stores bare.

But it is not the job of Congress to
assess blame. it is our job to enact so-
lutions. And in searching for solutions,
one thing is clear—merely pouring
money into our cities will not put out
the fires, no solution will turn things
around overnight, and no Government
can legislate morality, personal re-
sponsibility, or respect for human life
and property.

It is time to try something different.
That means new policies, but it also
means new politics.

Let us give the American people
something they are not used to in an
election year—bipartisanship. I met
this morning with President Bush and
the bipartisan leadership of the Senate
and House, and I am hopeful that we
can build on this meeting and work to-
gether—quickly—to help revitalize
America’s cities, heal racial divisions,
and promote safe communities where
children can learn and dream.

I am encouraged that many in the
other party are now eager to take a
second look at some of the President’s
proposals, including urban enterprise
zones, targeted small business and
housing assistance, anticrime and anti-
drug programs, economic growth and
job creation initiatives, and even pay-
ing for additional unemployment bene-
fits. These certainly are not all the an-
swers—and all the answers will not
come from Government—but they are a
start.

Mr. President, the American people
are saying no to the status quo. We can
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do better—let us show the American
people we are up to the challenge.
EXHIBIT 1
COUNTING UP THE HUMAN COST

Scores of lives were lost in the tide of rage,
some heroically, and others by a terrible
happenstance. A roster of the 54 deaths
linked to the riots so far:

Louis Watson, 18. Black. The riot's first
victim wanted to be an artist. He was killed
by a random shot while walking a friend to
a bus stop.

Dwight Taylor, 42. Black. The ex-college
basketball player was on his way to buy
milk when killed by gunfire.

Arturo Miranda, 20. Hispanic. A stray shot
killed him as he drove home from soccer
practice,

Edward Travens, 15. White. Shot in a drive-
by attack.

Eduardo Vela, 34. Hispanic. Trapped with a
co-worker while visiting from Bakersfield.
His friend left their car to call the boss; he
returned to find Vela shot.

Anthony Netherly, 21. Black. The record-
store manager was shot as he rode to his
grandmother's home to make sure she was
safe.

Willie Williams, 29. Black. Died after fall-
ing from the back of a truck.

Elbert Wilkins, 33. Black. A drive-by shoot-
ing ended the life of the stereoshop owner
and father of two.

Ernest Neal Jr., 27. Black. 8hot in the head
as he talked to Wilkins.

Gregory Davis, 15. Black. A bullet fired
blocks away hit him as he stood on his front
lawn.

Dennis Jackson, 38. Black. The ex-gang
member died in a gunfight with police, who
were protecting firefighters trying to put out
a blaze.

Anthony Taylor, 31. Black. Killed by police
officers in the same battle.

John Willers, 37. White. Died after receiv-
ing multiple gunshot wounds.

Ira McCurry, 45. White. Shot trying to stop
looters from burning a liguor store that was
next to his home.

DeAndre Harrison, 17. Black. Shot in the
chest.

Howard Epstein, 45. White. Flew to L.A.
from upstate to inspect his South-Central
machine shop. He was attacked in his car by
a mob and shot.

Jose Garcia Jr., 15. Hispanic. Shot in the
back.

Brian Andrew, 30. Black. Killed by police
in Compton.

Mark Garcia, 15. Hispanic. Shot by sheriff’s
deputies, who said he looted a jewelry store
and fired at them.

James Taylor, 27. Black. Died of a gunshot
wound to his chest.

Patrick Bettan, 30. White. Guarding a
Koreatown supermarket, he was shot during
a robbery attempt.

Frank Lopez, 36. Hispanic. Run down in
traffic in South-Central.

Hector Castro, 49. Hispanic. Fatally shot in
the neck.

Matthew Haines, 32. White. The auto me-
chanic was pulled off his motorcycle by a
mob and shot in the head. He had been riding
to help a black friend start her car.

Thanh Lam, 25. Asian. Found shot in the
chest. .

Franklin Benavidez, 27. Hispanic. Killed by
LAPD officers, who said he looted a gas sta-
tion, then pointed a shotgun at them.

Andres Garcia, 32. Hispanic. Stabbed to
death.

Cesar Aguilar, 19. Hispanic. Shot by L.A.
police officers after he drew a gun. It turned
out to be a toy.
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Paul Horace, 38. Black. Died from multiple
gunshot wounds.

Edward Song Lee, 18. Asian. Koreatown se-
curity guard died in cross-fire between po-
lice, other guards and robbers trying to raid
a store.

Juan A. Tineda, 20. Hispanic. Died of gun-
shot wounds.

Noel Solorzano, 25. Hispanic. Shot in the
back.

Kevin Evanahen, 24. White. Fell through a
burning roof while fighting a fire at a check-
cashing store.

Unknown Man. White. Found burned to
death in a possible arson.

Vivian Austin, 89. Black. Suffered a heart
attack during Thursday's riots in her neigh-
borhood and died three days later.

Meeker Gibson, 35. Black. Died in Pomona
of a single gunshot wound to the chest.

George Sosa, 20. Hispanic. Shot in the
chest.

Unknown Man. Hispanic. Charred remains
discovered in a burned-out building.

Lucie Maronian, 51. White. Died from stab
wounds.

George Alvarez, 42. Hispanic. Died of inju-
ries suffered in an assault.

Aaron Ratinoff, 68. White. Found strangled
at a looting scene. Officials speculate he was
a store owner protecting his shop.

Unknown Man. Hispanic. Believed to have
been killed in an assault.

Charles Orebo, 22. Black. With two other
snipers, he ambushed a pair of police offi-
cers. Killed when the cops returned fire.

Alfred Miller, 32. Black. Died of a gunshot
wound to his neck.

Carol Benson, 43. Black. She was killed in
a hit-and-run traffic accident.

Unknown Man. No race determined. His
burned body was found in a torched Pep Boys
auto store.

Fredrick Ward, 20. Black. Shot to death in
Sylmar.

Juana Espinosa, 65. Hispanic. Shot as she
walked down the street.

Suzanne Morgan, 24, Black. Died of a gun-
shot to her head.

Howard Martin, 22. Black. Killed In a Pasa-
dena shootout between police and gangs.

Betty Jackson, 56. Black. Killed in a traffic
collision.

Hugo Ramires, 23. Hispanic Found lying
face down in the street, dead of a shot to his
neck.

Imad Sharaf, 30. White. Burned body found
near a freeway offramp.

Victor Rivas, 25. Hispanic. The only person
slain by National Guard troops and, appar-
ently, the last victim of the riots.

CONGRESSIONAL CAMPAIGN
SPENDING AND ELECTION RE-
FORM ACT OF 1992—VETO

Mr. SANFORD. Mr. President, it is
with a sense of frustration and dis-
appointment that I rise today to speak
on the President’s veto of 8. 3, the Con-
gressional Campaign Spending and
Election Reform Act of 1992.

President Bush has shown a degree of
hypocrisy that is disappointing. When
he vetoed the campaign finance reform
legislation before us, the most sweep-
ing reform measure since the Water-
gate era, he indicated that he had no
choice because he is opposed to the
very idea of public financing for politi-
cal campaigns. Now there may be some
reasons for opposing this bill, but pub-
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lic financing is not one he can use. This
is hollow rhetoric. The fact is that he
is the all time leader in receiving pub-
lic financing for his several campaigns.
By the end of this year he will have ac-
cepted $200 million in Federal match-
ing funds—taxpayers’ money—for his
Vice-Presidential and Presidential
campaigns.

Earlier this month, a number of Re-
publicans lead by former Congressman
John Buchanan urged the President to
sign S. 3 into law. In an op ed article
which appeared in the Washington
Post, Mr. Buchanan said that enact-
ment of this measure is ‘‘essential to
reverse the public’'s perception that the
institution has fallen to the wolves of
special interests and corruption.” I
agree.

The President ignored this thought-
ful plea. He has also ignored the wishes
of the public. The public has made
clear its support for limits on cam-
paign spending. The President, how-
ever, continues to hold fundraising din-
ners that raise multimillions of dol-
lars. First, we learned of the dinner
here in Washington where he raised $9
million in one night. Then he has the
gall to veto S. 3. He vetoed caps on
total spending in congressional cam-
paigns and modest public financing for
candidates who abide by those limits.
He vetoed limiting contributions by po-
litical action committees and wealthy
individuals. Now we learn of another
Presidential fund raising dinner last
night that only cost $1,000 for donors, a
dinner that raised other untold mil-
lions. Somehow the President found
time between two fundraising dinners
in the last week that raised well over
$10 million to veto a historic campaign
finance reform bill.

Now the Congress must act. Over-
riding this veto is a step in the right
direction to let the people know that
we have heard their concern about the
influence of money in politics. We have
heard their anger and frustration. We
recognize that the people feel locked
out of the process. The President has
not heard this message, or he has cho-
sen to ignore it. The President should
spend more time talking to the people
in Durham or in Asheville or in Char-
lotte and less time raising $9 million a
night in downtown Washington. Then
he might recognize that the public de-
mands a change in the way we conduct
our campaigns. The Congress sent to
the President a responsible and work-
able campaign finance reform bill, but
the President chose to reverse the
wishes of the public.

I urge my colleagues to override this
hypocritical veto and to take seriously
the public's demand for a change in our
campaign finance system.

I thank the Chair and yield the floor.
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TRIBUTE TO ATF SPECIAL AGENT
JOHN MASENGALE

Mr. DECONCINI. Mr. President,
today I would like to bring to the at-
tention of this body a tragic and all too
common event in the law enforcement
profession: the death of an officer in
the performance and a particularly sad
occasion for Arizona. On May 6, Special
Agent John Masengale, an explosives
investigation specialist of the Bureau
of Alcohol, Tobacco and Firearms
[ATF], died as a result of burns and in-
juries he suffered when a cache of ille-
gal pyrotechnic explosives he was de-
stroying at Fort Lewis, WA, acciden-
tally exploded. Special Agent
Masengale, 36, was a native of Buckeye,
AR, and had been stationed in Seattle
with ATF for 3 years. Before joining
ATF, he was an explosives specialist in
the U.S. Air Force.

The tragic death of Special Agent
Masengale exposes an often unnoticed
fact. The risks taken by the men and
women of law enforcement do not end
with the obvious dangers of which we
are all aware. The undercover work,
the raids, and the arrests are only a
portion of the story. A final, inescap-
able risk faces the officers of ATF and
their counterparts in State and local
bomb squads. These explosive mate-
rials cannot be left behind and safely
stored for long periods of time; they
must be destroyed.

ATF has battled with the multi-
million-dollar clandestine business of
illegal pyrotechnics for years. Between
1982 and 1991, explosions, at illicit man-
ufacturing sites caused 45 deaths and 91
injuries. The sellers of these products
dupe an unwary public into believing
these highly unstable and tremen-
dously powerful products are special
fireworks. Unfortunately, the lesson
learned is often dangerous and deadly.

It is a testament to the professional-
ism of these officers that they face this
treacherous duty day after day without
the general public even knowing they
exist. It is with great sympathy for the
family of Special Agent Masengale and
his surviving fellow agents that I
would 1like us to recognize the
unstinting and everyday bravery that
this work requires. Agent Masengale is
survived by his wife Lois and his 14-
year-old son Larry. I extend to them
my deepest sympathy and want them
to know that the work of this fine offi-
cer was very much appreciated by this
Senator.

SYRIA'S JEWS FREED OF
RESTRICTIONS

Mr. PELL. Mr. President, I was
pleased to learn that Syrian President
Hafiz al-Assad has lifted restrictions
Syria had placed on its Jewish minor-
ity. This decision, if implemented, will
grant Syria's 4,500 Jews fundamental
freedoms that they had been denied for
years, -including the right to travel
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freely and the right to buy and sell
property. Although the decision offi-
cially does not allow Syrian Jews to
travel to Israel, in practice it could
open the door for Syrian Jews to emi-
grate.

Syria’s treatment of its Jewish mi-
nority has been a longstanding concern
of the United States. I, for one, have
called upon Syria many times to lift
the onerous restrictions it unfairly
placed on its Jewish community.
Scarcely 1 month ago, in connection
with the Shabbat Zachor—the Day of
Remembrance for Syrian Jewry—I
spoke on the floor of the Senate to re-
affirm my concerns and express the
hope that such treatment would end.

Accordingly, I welcome President
Assad’s decision, which has been re-
ceived favorably in the United States
administration and in Israel as well. It
is a positive step, and one that I hope
bodes well for the Middle East peace
talks that recently reconvened in
Washington. Up to now, scant progress
had been achieved in the bilateral
talks between Israel and Syria, leaving
little room for optimism. At best, Syr-
ia's participation could have been de-
scribed as grudging. Perhaps this unan-
ticipated show of good will will help
change the atmosphere and promote
the chances of success.

Mr. President, in my view the Middle
East peace talks represent the best
prospect we have for bringing peace
and stability to one of the most trou-
bled regions of the world. The United
States can, and has, played a promi-
nent role in bringing the parties to-
gether and encouraging them to talk.
But the burden of responsibility falls
squarely upon the parties themselves. I
am hopeful that this new development
in Syria indicates a commitment to ne-
gotiate seriously, which will translate
into further progress at the peace
talks.

CONCLUSION OF MORNING
BUSINESS
The PRESIDING OFFICER (Mr.
ROEB). The period for morning business
is now closed.

NATIONAL VOTER REGISTRATION
ACT

The PRESIDING OFFICER. The Sen-
ate will now resume consideration of S.
250, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 250) to establish national voter
registration procedures for Federal elec-
tions, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Kasten Amendment No. 1799, to provide for
product liability actions brought against a
manufacturer or product seller on any the-
ory, and to establish guidelines for Federal
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standards of liability for general aviation ac-
cidents.

The PRESIDING OFFICER. The time
between 10 a.m. and 12:30 p.m. is equal-
ly divided and controlled by the Sen-
ator from South Carolina [Mr. HoL-
LINGS] and the Senator from Wisconsin
[Mr. KASTEN] or their designees.

Who yields time?

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina is recognized.

Mr. HOLLINGS. Mr. President, is
that time evenly divided?

The PRESIDING OFFICER. Under
the order, it would be evenly divided.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that I be heard
other than on the time restrictions. I
just understood from the staff that the
veto message on campaign finance re-
form had just been received and was
really the pending business. The leader
is momentarily coming to the floor.
That would really be the matter of con-
cern and would have to be a priority
item. In other words, we would have to
set this aside to go to that. Of course,
if the distinguished Senator from Wis-
consin wants to start on that, that
would be fine.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. KASTEN. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The ab-
sence of a quorum has been suggested.
The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KASTEN. Mr. President, I ask
unanimous consent that the order for
the guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who yields time?

Mr. KASTEN. Mr. President, I intend
to make an opening statement in a mo-
ment. But at this point I would like to
yield such time as he may desire to the
Senator from Missouri, Mr. [BoND].

The PRESIDING OFFICER. The Sen-
ator from Missouri [Mr. BOND] is recog-
nized in accordance with the declara-
tion by the Senator from Wisconsin.

Mr. BOND. Mr. President, consumers
and manufacturers alike suffer from
our current product liability rules in
this country. I strongly urge my col-
leagues to support a fair and balanced
product: liability reform measure. The
Product Liability Fairness Act is co-
sponsored by 39 Members of the Senate
and deserves to be adopted. In addition,
Senator Kassebaum's amendment on
general aviation deserves to be adopt-
ed. The debate has gone on long
enough, and I urge my colleagues to ac-
cept the Kasten-Danforth amendment.

People who are injured, lose wages,
or incur medical expenses because of
an unsafe product deserve to be fairly
and swiftly compensated. The parties
at fault should be held accountable.
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But our product liability system is out
of order and needs to be reformed to re-
store fairness to the system.

Consumers suffer under our current
product liability system. This system
has become a high stakes lottery game
where the real winners are trial law-
yers. The U.S. tort system costs the
American economy and its consumers
$100 billion each year but, shockingly,
half of this amount does not go to com-
pensate the injured party but instead
goes into the deep pockets of the trial
attorneys. What we seek to do in this
amendment is to increase the share of
the award that ends up rightfully com-
pensating the victim.

While the system richly rewards the
attorneys who file lawsuits, our costly
product liability system is not making
products safer. A May 1991 study by the
Brookings Institution found that our
propensity to litigate does not lead to
increased product safety. While prod-
ucts have become safer over the years,
the Brookings study finds that the
marketplace pressure and Government
regulation are the force behind safer
products, not product liability law-
suits.

Further, consumers may never see
some products that could lead to im-
proved safety because of the very prod-
uct liability system which is designed
to provide this protection. For exam-
ple, toxic leak detectors, which would
obviously be quite useful for workers
who handle these substances, were de-
signed in the mid-1970's. Many of these
detectors were kept off the market by
their producer for fear of lawsuits if
any should ever fail.

Another ironic example is the high
cost of new high-tech single- or twin-
engine aircraft whose costs have risen
so high because of the high liability
costs to the manufacturer. The result?
Older, less safe small planes are used
much longer than they would be if the
cost of the safer planes was lower.

As one who recently experienced a
rather trying incident on a small air-
craft, I know that I speak for many of
my colleagues in this body who must
depend upon small aircraft for travel
back in our States. I have a personal
stake in seeing that safety is para-
mount in general aviation.

But under the current system, manu-
facturers are discouraged from improv-
ing their products because these im-
provements can be used as evidence
that the earlier product was less safe.

A foreign manufacturer, Volvo, re-
fuses to install its built-in child safety
seat into cars bound for the American
market because of product liability. A
recent survey by the Conference Board
reported that 47 percent of U.S. compa-
nies have withdrawn products from the
marketplace because of liability con-
cerns.

American jobs are at stake. The abil-
ity of U.S.-based companies to compete
in the world market is at stake. Liabil-
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ity costs in this country are seven
times as much as Japan's and five
times as much as the United King-
dom’s. There are 25 times more lawyers
per 100,000 in the United States than in
Japan. Since 1971, the number of law-
vers has almost tripled to 780,000,

In a Business Week/Harris poll of top
U.S. executives, 62 percent expressed
the view that the civil justice system
in this country significantly hampers
U.S. companies from successfully com-
peting with Japan and Europe. A strik-
ing example is Dow Chemical, which
faces 2,000 new product liability claims
in this country each year but only
about 20 claims from the rest of the
world combined.

Our ability to compete with Japan
and the European Community depends
on our ability to bring the product li-
ability crisis under control. Our Amer-
ican businesses and manufacturers are
straining under the weight of forces
against them while they are forced to
deal with 51 separate legal systems.
The European Community will already
have the advantage with lower product
liability costs, and it has already
agreed to place all of its members
under a single set of product liability
laws after their economic unification.

The Product Liability Fairness Act is
an important step toward creating an
environment in this country where
American businesses and workers can
fairly compete with their overseas
counterparts in future years. I urge my
colleagues to support fairness to Amer-
ican consumers, support a fair product
liability system for our American busi-
nesses, and ensure that the jobs which
are at stake are saved by reforming
product. liability rules in this country.

Mr. President, I reserve the remain-
der of my time and yield the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from Wiscon-
sin [Mr. KASTEN].

Mr. KASTEN. Mr. President, I yield
myself such time as I may consume.

The PRESIDING OFFICER. The Sen-
ator is recognized accordingly.

Mr. KASTEN. Mr. President, first of
all, I want to say I am pleased that
today we are able to begin to debate
the merits and the necessity of product
liability reform. Though we will be de-
bating product liability reform on the
Senate floor for only the second time
in the last 10 years, this is a subject
that has a long history in the U.S. Sen-
ate.

The amendment I have now offered,
and which will be voted on this after-
noon, to 8. 250, the so-called motor-
voter bill, embodies the substance of S.
640, which was favorably reported out
by the Commerce Committee on a
record vote of 13 to 7 last October 3.

S. 640, and the legislation upon which
it has been based since 1986, has en-
joyed the support of Members on both
sides of the aisle. 8. 640 is a modern re-
form measure upon which I am now
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joined by 39 colleagues. While I am
pleased we are now addressing a matter
that should have received the attention
of the full Senate years ago, I am dis-
heartened that the procedural situa-
tion that we are in does not convey and
I am afraid will not convey during the
day the truly bipartisan nature of this
measure's support.

Let me at this point refer to today's
Wall Street Journal editorial, and I
later will ask that it be printed in the
RECORD, but it points out:

Republican Bob Kasten of Wisconsin and
Democrat Jay Rockefeller of West Virginia
have assembled a bipartisan coalition to ease
the product reform liability prices. Their re-
form is modest, far less helpful and ambi-
tious than Vice President Quayle has pro-
posed, but at least it's something.

The editorial also points out:

At least 45 Senators, including 8 Demo-
crats, either cosponsored the Kasten-Rocke-
feller or have wvoted for it in committee.
Some of these Democrats, Mr. Rockefeller,
or Connecticut’'s Joe Lieberman, are now
being pressured to vote with Mr. Mitchell's
procedural vote. How these Democrats vote
will show whether they want their party
known for something more than the litiga-
tion liberalism.

The point I am making is that this
measure has bipartisan support. This is
not a Democrat or a Republican idea.
Today's vote ought not to be a party-
line vote. This measure will have,
across this country, small businesses
supporting it whether they are Repub-
lican, Independent, or Democrat. We
have a problem in this country and we
have to deal with it and face it. It is
unfortunate this bipartisan support
that was demonstrated in the commit-
tee, the bipartisan support that is dem-
onstrated in the cosponsors of the bill,
is not represented at this moment on
the floor. I hope we can establish once
more this bipartisan support.

Since I last stood on the floor of the
Senate to discuss product liability, we
have had three Secretaries of Com-
merce testify as to the need for product
liability reform because of its adverse
effects on America’s consumers, on
businesses who produce or sell prod-
ucts—especially small businesses—on
jobs, and, as the Senator from Missouri
[Mr. BoND] just pointed out, on Ameri-
ca's ability to compete.

What we have in many instances is a
tax, a tort tax, that hits America’s
consumers every time they buy a lad-
der or a car or medicine for an ill fam-
ily member. So whether this tax is 235
percent, as in the case of the DPT vac-
cine; 35 percent, as in the case of a
football helmet; or 40 percent of the
cost of the general aviation aircraft,
America suffers and jobs are lost.

But to compound the inequities of
the system, it is slow to compensate
the deserving consumers who have been
hurt and must watch 50 percent, and
sometimes more, go to the transaction
costs in the system. We have some evi-
dence showing up to 75 cents of each

CONGRESSIONAL RECORD—SENATE

dollar goes to transaction costs—re:
lawyers. Seventy-five percent of each
dollar goes to lawyer fees, 256 cents of
each dollar going to injured consumers.

So it is an expensive, inefficient, and
unpredictable. system that we have
tried to address since the early 1980's.

The committee report sets out some
of our findings on the need for the mod-
erate reform I am proposing today.
After adjusting for inflation and popu-
lation, we still find that liability costs
have increased dramatically. Over the
last 40 years, general liability insur-
ance costs have increased at over four
times the rate of growth of the na-
tional economy, according to the Na-
tional Law Institute's Reporters’
Study on Enterprise Responsibility for
Personal Injury.

As I mentioned, the rising costs are
not benefiting injured consumers. But
rather the lawyers on both sides of
these cases that cause our system to be
the most expensive tort system in the
entire world.

I know that others wish to speak in
regard to this amendment. So with the
predicate of this costly, inefficient, and
uncertain system, let me just very
briefly describe what our proposal
would do and, equally important, what
our proposal would not do.

Unlike some earlier proposals, this
amendment does not contain any caps
on liability, nor does it attempt to set
out the rules of liability that would
apply. That has traditionally been a
matter of State law and that remains
under State law under this legislation.

Rather, we address certain matters
that arise in product liability cases and
which would benefit from the adoption
of uniform rules to lower the trans-
action costs or, in the case of expedited
settlements, adopt a procedure to allow
parties to settle without the expense of
the current system.

We also, in this legislation, propose
to adopt uniform rules relating to the
time within which a party may bring a
suit, adopt uniform rules as to the type
of conduct and the standard of proof
necessary to impose punitive damages,
provide for several liability only for
noneconomic damages, and provide a
defense if the injured party was under
the influence of drugs or the influence
of alcohol.

Subsequent to the committee mark-
up in October, discussions have been
held and we have now resolved a dif-
ference within the business community
regarding and relating to the workers’
compensation offset. An agreement has
now been reached with small business
groups, including the NFIB, the [Na-
tional Federation of Independent Busi-
nesses), and I am pleased, therefore, we
are entering into this debate today.
Our effort is very different from earlier
measures, and I urge all Members to
read and study the substance of the
proposal and to note the differences
with other proposals.
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We do not deny anyone the right to
bring a lawsuit, and this balanced pro-
posal is not meant to help or favor ei-
ther the plaintiffs or the defendants. It
is to bring uniformity to certain areas
of product liability law to reduce the
inequities and the costs of the system
on all Americans.

I hope that my colleagues will see
and recognize the fairness of this meas-
ure. I hope my colleagues will vote not
to invoke cloture this afternoon or our
effort will fail and at least enact mean-
ingful product liability reform in this
session of Congress.

Today is a start, and I believe that
we can be successful.

The PRESIDING OFFICER. Who
yvields time? The Chair recognizes the
Senator from South Carolina [Mr. HOL-
LINGS].

Mr. HOLLINGS. Mr. President, I
yield myself such time as is necessary.

Mr. President, this debate is indic-
ative of exactly what has gone wrong
in our National Government. We have
attempted to deal with this matter in a
deliberative manner, through the com-
mittee system and formal hearings,
leading to proper floor consideration at
the appropriate time. Now this crowd
comes along, trying to evade and avoid
this deliberative system. What we see
here is the practice of Government by
ambush.

I happen to know the origin of this
kind of shenanigan because I happened
to have been very, very involved in
labor law reform and its defeat some 10
years ago. At that particular time, I
worked closely with these same organi-
zations that are now engaged in the
ambush,

One group, of course, is the National
Association of Manufacturers, which
has all its members in town to gin this
thing up; the National Association of
Manufacturers, the Business Round-
table, the National Chamber of Com-
merce, and the Conference Board. We
were determined and did defeat labor
law reform. Thereupon, all dressed up
but no place to go, they zoomed in on
Bacon-Davis as the great Satan that
had to be killed, the monster that had
to be slain because it was causing all
the inflation. And then when inflation
declined to somewhere around 1 or 2
percent, they thereupon also learned
that Bacon and Davis were distin-
guished Republicans.

And a distinguished Republican
President, President Hoover, with
whom I later served on an appointed
Commisgsion, so I speak most respect-
fully of him—President Hoover had
signed Bacon-Davis into law. They
thought, well, maybe it did not ring a
consonant tone to attack that, and
they better find something else. So
Victor Schwartz and the downtown
lawyers then said, “Let’'s get on to
product liability.”

Now, Senators should ask themselves
why it is that the American Bar Asso-
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ciation has consistently opposed this
so-called product liability reform? Why
is it that the National Association of
State Legislators consistently and
overwhelmingly has opposed this? Why
is it that the Association of Attorneys
General of the United States has con-
sistently opposed this? Why is it that
the Association of State Supreme
Court Justices has consistently op-
posed this ambush? And why is the ad-
ministration taking up this cause. This
is the same administration that says
the best government is the government
closest to the people, devolve power
back to the States, deregulate, let mar-
ket forces prevail. Now, all of a sudden,
the White House is hot to federalize a
major component of tort law, to
change the common law, if you please,
here without any action by the Judici-
ary Committee of the House or the
Senate on this particular measure.
They want to change it by ambush
today. They put this measure on a bill
that has no logical relation in order to
circumvent the established committee
procedure.

As chairman of the Commerce Com-
mittee, and one of a group of
probusiness Senators who are con-
cerned by Congress' habit of legisla-
tively driving up Dbusiness costs
through a series of mandated require-
ments.

Now, the Rand study says that prod-
uct liability is less than 1 percent of
the cost of business. We are going to
get into that at length. The cost of
business has not been going up, but
when the Chamber and NAM and
Roundtable and Conference Board all
come running, then you do not have
time to study the thing out. You do not
really think about it. There are cer-
tainly more urgent matters. Heavens
above, we have an urban crisis, we have
violence in the inner cities, we have
the crime problem, the AIDS epidemic,
the drug problem, the deficit problem.

Now they finally have come around
to what this Senator has debated for a
good 20 years on this floor about losing
our industrial backbone. The morning
news says manufacturing has gone
down. And we have lost our manufac-
turing base because we do not have a
competitive trade policy. They will not
let market forces operate in trade.
They let politics continually overrule.

When we go into the entities of the
International Trade Commission and
others, whether it is shoes, textiles,
electronics, robot manufacture, you
name it, you find that politics is con-
trolling. This Government has no trade
policy. We have many other real prob-
lems to address. And here is one prob-
lem area where the States are telling
us, ‘‘We are handling this problem.”

I was at the dedication of a new Jap-
anese plant in South Carolina yester-
day at this time. We are very proud to
have at least 44 Japanese plants in our
State. They are coming on account of
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productivity. They are coming based
on high quality. They are building a
new Fuji plant in Greenwood, SC, to
produce the most sophisticated double-
coated videotape. And they are ship-
ping it back to Tokyo for sale there.

This has been one of the more inter-
esting facets of public service, attract-
ing industry, and knowing something
about these business groups. Quite a
contrast to this Pavlovian approach we
see here today, egged on by industry
groups that ought to know better.

Of the 44 Japanese plants in South
Carolina, they have never mentioned
product liability. The hue and cry is
that we are becoming uncompetitive,
uncompetitive, uncompetitive, particu-
larly vis-a-vis the EC; but it is exactly
the EC that has sought to adopt our
joint and several liability. They will
adopt it this year. Five European Com-
munity countries already have it. So
what is this foolishness about becom-
ing uncompetitive with the Europeans?

German industry. South Carolina has
more German industry, Mr. President,
than all of the other 49 States com-
bined. I-85, the big interstate highway
crossing the Piedmont section, is
known as the ‘‘I-85 autobahn.”” We have
Lufthansa, as a result, flying directly
today from Frankfurt landing in Char-
lotte, NC, serving that Piedmont sec-
tion of North and South Carolina.

I have worked to encourage the ma-
jority of those industries that come. I
led the first South Carolina delegation
to Dusseldorf 30 years ago. Never once
have the Germans mentioned product
liability as a problem. But these John-
ny-come-latelies are responding now to
the fussbudgeting of lawyers down-
town.

Now, let us talk about lawyers. I was
a little embarrassed to hear my distin-
guished colleague from Missouri say
that this would benefit consumers and
that we have too many lawyers. That is
typical of the specious nature of this
argument. The Consumer Federation of
America. knows better. Likewise, the
Consumers Union is engaged in pro-
tecting the best interests of consumers
and public citizens. Consumers Union,
Consumers Federation of America,
Public Citizen, every one of them has
appeared time and again over a 10-year
period without hesitation saying kill
this measure; it is a nonstarter. But
proponents have the audacity to come
here on the floor of the U.S. Senate and
attempt to ambush the American
consumer.

If you want to debate lawyers, the
real focus is not product liability, oh,
heavens above. I can cite just one con-
tract case, the Pennzoil-Texaco case
worth $12 billion, which amounts to
more than all the product liability ver-
dicts ever rendered. That is just one
contract case. I have a dossier of these
businesses suing each other and what
the cost is. And you know what you get,
to, Mr. President? Just as you sit
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there, they are making money—bill of
allowance. That is the one thing that
sticks in this particular Senator’'s
craw.

I used to represent manufacturers,
and I worked around the clock. I had to
see all my witnesses and prepare all of
my pleadings, and I never started a
case that I didn’t know in advance that
they had money and it was going all
the way to the Supreme Court so I
might as well get ready for the trial
brief and the appeal brief as well. We
worked and we enjoyed it.

I am going to yield to our distin-
guished colleague from Alabama, his
State's former chief justice, who is
steeped in the law far more than this
particular Senator and serves on the
Judiciary Committee. And that is the
real question here because proponents
of this bill have avoided the Judiciary
Committee like the plague. They do
not want a hearing on the judicial di-
mensions of what they are doing.

We have the Rand Report, from the
private corporation that conducts pub-
lic policy research. Contrary to popular
belief—I quote now from Rand—“Most
injured Americans do not attempt to
collect compensation from someone
else connected with the accident.
Among all those injured, about 1 in 10
engage in some sort of claiming activ-
ity.”

Only 1 in 10 who are injured actually
get involved in any kind of claiming
activity.

“In talking directly with the per-
ceived injuror to receive protection to
filing a lawsuit, claiming was most
common in motor vehicle accidents,
where about 1 to 2 Americans seek
compensation.”

Supporters of this bill have not men-
tioned motor vehicle accidents. If they
really wanted to get tort reform—they
love these buzzwords and symbolism—
if they really wanted to get to the
meat of this matter, they would ad-
dress automobile accidents. But they
are not in the least concerned about

that.

Quoting further:

About 6 percent out of those injured while
working with products on the job sought
legal representation. About 1 percent of
those injured in some product-associated cir-
cumstances off the job consulted an attor-
ney.

Mind you me, only 6 percent. These
are product liability cases, those on
the job, only 6 percent, those injured
otherwise, not on the job, just buying a
product, only 1 percent—I1 percent con-
sulted an attorney.

As expected, claiming was more likely
when injuries were serious. In this group, 14
percent of those injured while working with
products on the job consulted attorneys, and
about 5 percent of those injured in some
product-associated circumstances off the job.
Overall, 20 percent of those who consulted
attorneys were unable to find someone to
represent them.

Then going further, you will find
that 50 percent of those who recovered
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anything are the 1 percent that went to
the lawyer. We are getting down to a
de minimis situation. This is not a sig-
nificant problem. Moreover, the States
say they already are handling this
matter just fine.

This crowd thinks they can succeed
by ambush. They count on the average
Senator saying, put my name on it.
They count on the average Senator
saying, I am tired of answering the
telephone and getting the letters. No
one else is writing letters around. In-
jured parties are not organized.

The Trial Lawyers Association is
strong by way of principle, but weak by
way of organization because they do
not have time to organize.

In contrast, when defense attorneys
come to these conferences in Washing-
ton, they get paid. Whatever the hill
allows, that part represents the insur-
ance companies.

This Senator has represented both
sides. If you want to represent the de-
fendants, serve a stint representing a
municipal bus system. You will dis-
cover that, come November, around
Thanksgiving, no one can walk down
the aisle of a bus. Everybody falls down
and gets hurt. No one can get out of
the door safely all of a sudden, getting
into the first part of December. They
form a kind of Christmas club. Every-
body gets their arms caught in the
doorway.

And they bring it to the big old cor-
porate lawyer, and the big old cor-
porate lawyer says, ‘“Ma’am, I am
going somewhere for Christmas. We are
not going to try these cases.”” They set-
tle them out for $500, $300, $900, $1,500.

But I took a different tack. I put
them all to trial. We tried all through
the Christmas holidays right through
January, and saved my client millions
of dollars. So I know about the laziness
of that defense bar, because all they
have to do is get billable hours.

Which brings me, by the way, to this
crowd downtown that enlists an eager
young whippersnapper, a fellow who
has never been in the courtroom, hang-
ing around the President’s office. One
company came in here and offered him
$600,000. It was so embarrassing to get
a $600,000 retainer. So he gave the
money back, and said please do not
mention my name any more.

They have milked the Resolution
Trust Corporation, which is another
big scandal, with one New York firm
charging $500 and $600 million in fees.
We are sitting around here with a prob-
lem being handled just fine by the
States, where the States’ rights are ob-
served and respected.

But now some want to preempt the
States because we have some smart
downtown fellows. Those are the law-
yers who are being paid those billable
hours, these Washington lawyers. That
crowd downtown—they are the ones,
not the poor trial lawyer. Fifty percent
of them never recover anything, and
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the average cost cited in the Rand Re-
port is $15,000. There is no better sys-
tem for a poor injured party. The in-
jured person comes in the office, they
have no money, they are not going to
have to pay any billable hours, they
cannot get any investigation done,
they cannot get any forensic reports,
they cannot get any studies, they can-
not get the medical reports, and who is
going to interview the doctor and pay
for all of that?

But it is not that they are overpaid
by any manner or means. The majority
goes to the defense lawyers. They are
the ones delaying, sitting down, con-
tinuing, hoping that the witnesses die,
that they cannot be found, that they
are gone, and everything like that.
Who has to get all 12 jurors? The plain-
tiff's attorney, and by what? By the
greater preponderance of evidence.
There is no tie-tie situation. He has to
get them all.

I can tell you now it is a good system
that is enshrined in our Bill of Rights,
the seventh amendment. What you are
really seeing here today is an assault
upon the Bill of Rights, an assault on
trial by jury. We will be getting into
that, and getting into that very thor-
oughly.

But what happens here this morning,
and what the game is in trying to
block cloture, is to avoid the Judiciary
Committee. We reported it out of the
Committee of Commerce, it got to the
floor and then, heavens above, just be-
fore we tried to get it to the Judiciary
Committee, the proponents of this par-
ticular bill—I think it was a day or 2
days before we quit for Thanksgiving
sine die—they wrote a letter and said
they would be glad to give a 60-day re-
ferral to the Judiciary Committee if
they reported back on January 27.

That is tongue in cheek if I ever
heard of it. They just do not want ob-
jective, comprehensive Judiciary con-
sideration, the committee’'s consider-
ation. Nor do they want fair consider-
ation on the floor here of the U.S. Sen-
ate.

They did consider general aviation.
They reported that out overwhelm-
ingly with disapproval last year. Why?
Because Cessna, which just sold for $600
million to Textron, had sales of $820
million, and a profit of $100 million in
1991. The poor airlines have gone broke.
Beech had a pretax profit of $106 mil-
lion in sales of $1.1 billion. The indus-
try is changing—that airline industry.
Companies are producing more sophis-
ticated general aviation aircraft that
cost more and require better trained
pilots to operate them. We are going
into that particular thing because they
cannot produce an airplane, and they
say they want to fly them.

I can tell you right now, product li-
ability pays. If you ever heard of the
Pinto case, for a little added cost, be-
tween $10 and $20, they could have
saved hundreds of lives. The things ex-
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ploded. They documented it in their in-
ternal records. One of the most pres-
tigious manufacturers in the United
States had it in their records that the
Pinto was going to cause injury. But
they went ahead anyway for that al-
mighty dollar.

Have you ever heard in the State of
Virginia of the Dalkon Shield? They
documented the danger in their
records. A prestigious firm chasing the
almighty dollar could have prevented
harm to thousands of lives there. Have
you ever heard of Dow Chemical and
breast implants? They had it in their
records and disregarded their records
for that almighty dollar. But now they
are coming with a Washington-manu-
factured problem. This is not a na-
tional problem.

There are no governments, no State
legislatures, no State attorneys gen-
eral clamoring, “You all in Washington
have to do something.”” Oh, no, this is
a case of the downtown lawyers trying
to hold their retainer of billable hours,
orchestrating this ambush here on the
floor of the U.S. Senate, without Judi-
ciary Committee consideration. They
avoided it.

They give you all this bipartisanship,
sweetness and light. But this is an am-
bush, a bipartisan ambush on the
rights of the people to trial by jury. I
can tell you that. I tried to hold it up.
But, in any event, they had not gotten
it out of the Judiciary Committee of
the House, or out of the Judiciary
Committee in the Senate, and what we
are talking about here is a fundamen-
tal repeal of common law.

When it comes right down to it, it is
a fundamental assault on the seventh
amendment, on trial by jury, and they
are casually trotting out every and any
excuse. They say we have a litigation
crisis. We proved it is not a litigation
crigsis. Then they said American fire-
arm manufacturers were being
swamped by foreign manufacturers.
Yet the Europeans like our product li-
ability, because they are all adopting
our system.

To see how well the current law
works, look at Georgia Pacific. Before
their fire in January, one plywood
plant had 2 million man-hours without
injury, which is a national record.

You have to look and see what the
law is really doing. I know it is popular
to curse the law and to curse lawyers.
But I can tell you here and now that
the current system has done wonderful
work with respect to the manufactur-
ing processes and the safety of Amer-
ican industry today.

We have put in not just product li-
ability, but more particularly, the
Consumer Product Safety Commission,
responding to outrages such as flam-
mable pajamas, with little children
being burned up in their cribs. I can
list those dangerous products, and we
will have time to do that and find out
the good that happened as a result of



10968

the general tort process, tort law at
the State level. This is not a Federal
problem and should not be subjected
here to Federal ambush when we have
real work to be done.

I am sure my distinguished colleague
from Alabama, the outstanding mem-
ber of our Judiciary Committee, will
elaborate further on this particular
point.

I yield the floor.

Mr. HEFLIN. Mr. President, let us
look at the amendment that has been
filed in this case. The amendment has
two titles. Really, one title represents
on bill, 8. 640, and the other title rep-
resents another bill, S. 645. One bill is
the product liability bill that has been
reported out of Commerce. The other
bill is a general aviation liability bill,
which has not been reported out of the
Commerce Committee, and at this time
there have been no hearings, as I un-
derstand it, conducted in the Com-
merce Committee.

By mingling these bills together,
what has occurred? An analysis of it
will show that there are many incon-
sistencies. The concept of having Fed-
eral preemption and doing away with
the States rights to legislate tort law
was based on the concept that there is
a need for uniformity. This amend-
ment, with two separate titles, con-
taining two different bills, is a hodge-
podge of nonuniformity.

The product liability bill is a most
unusual bill. It started out with the
idea of establishing certain standards
and having Federal preemption. But it
ends up now, as in this amendment,
being entirely different. Instead of hav-
ing complete Federal preemption and
complete uniformity, it only imposes
certain Federal standards of conduct
and rules of procedure as they would
affect certain matters like non-
economic damages, punitive damages,
joint and several liability, that the spe-
cial interests, who are pushing this
bill, believed would give themselves
certain advantages. But S. 640 leaves to
the States the right to have their judi-
cial standards to be applied. As a re-
sult, there would be an absence of uni-
formity.

Fifty-five jurisdictions—the States
and the territories—could come up
with different rules and different inter-
pretations, different decisions pertain-
ing to many aspects of products liabil-
ity. In addition to that, the U.S. cir-
cuit courts of appeal could come up
with different interpretations.

Bear in mind that under this bill, the
only court that can declare the su-
preme law of the land is the Supreme
Court. You would have somewhere in
the neighborhood of 66 different juris-
dictions interpreting this, applying and
interweaving their substantive law per-
taining to torts, and you might occa-
sionally, 256 years from now, get a Su-
preme Court decision establishing an
interpretation of wvarious conflicting
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legal interpretations. Uniformity—that
is hogwash. This bill is most nonuni-
form and will cause the greatest
amount of uncertainty, yet business
wants some predictability as to what is
the law on product liability.

Added to that, proponents have had
the general aviation liability bill
placed into this floor amendment. The
general aviation bill is a Federal pre-
emption bill entirely. Yes, it is uni-
form.

(Mr. CONRAD assumed the chair.)

Mr. HEFLIN. Mr. President, S. 645 is
different from the product liability
bill. An airplane that is built for 19
passengers will have a different stand-
ard of liability than for one that is
built for 20 passengers.

While I am on aviation, S. 645 has
what is known as a statute of repose. A
statute of repose means that after so
many years a claimant cannot bring a
lawsuit whatsoever. The general avia-
tion bill has a statute of repose of 20
years. Yet several years ago in hear-
ings, proponents admitted that more
than half of the airplanes, those that
have less than 20 passengers capacity,
are 20 years or older.

I think it might be appropriate, to
protect the citizens of this country, to
put on a sign on the side of an airplane
that has the capacity to hold fewer
than 20 passengers: **You enter this air-
plane at your own risk. There is no way
if you have an accident that you can
sue the manufacturer.”

The statute of repose in the general
aviation liability bill is 20 years and
the statute of repose on product liabil-
ity is 26 years. These are two different
concepts, But in the hurry to get an
amendment and to try to get a vote,
proponents have not gone and looked
at the inconsistencies that exist be-
tween the product liability bill and the
general aviation bill.

The proponents of product liability
legislation assert that the legislation
would somehow bring uniformity to
product liability litigation. As is the
case of the rest of the array of tort re-
form arguments, this rational is base-
less. These two bills would simply im-
pose another layer of complexity and
differing standards on our civil justice
system.

The current attempt to combine
these two bills reveal the illegitimacy
of both. The bills contain significantly
different rules for litigation of liability
versus in general aviation suits and
thus not only would more complexity
result, but the standards applying to
those injured in general aviation acci-
dents would differ from those applied
to those injured by other products. In
the same breath the proponents are
saying that uniform law is essential
and that different law for a particular
industry is essential.

Consider the following, which are
some of the nonuniform conflicts be-
tween the two bills. Consider the ab-
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surdity that the rules under this prod-
uct liability bill would apply to a per-
son injured on a plane with 20 seats and
those injured on a plane with 19 seats,
even though the same company de-
signed and built both planes. S. 640,
which is the product liability bill,
would eliminate joint and several li-
ability only for noneconomic damages.
The general aviation liability bill
would eliminate joint and several 1li-
ability without regards to the type of
damage involved, but also would im-
pose comparative responsibility, reim-
pose joint and several liability in cer-
tain circumstances, whereas under S.
640 it would be a hodgepodge of various
legal issues. '

S. 640 would bar punitive damages for
the Federal Aviation Authority cer-
tified aircraft; but then S. 645 would
permit punitive damages for the FAA-
certified general aviation aircraft. S.
640 explicitly provides that the Federal
courts shall not have any additional ju-
risdiction over products liability suits.
8. 645 explicitly creates additional Fed-
eral court jurisdiction.

Overall a floor amendment combin-
ing S. 640 and S. 645 confirms what the
experts have been telling Congress for
years. This is no basis for the tort re-
form proponents assertion that their
goal is to increase uniformity in tort
law. These bills are patently different
and would result in increased varia-
bility and confusion in product liabil-
ity litigation. Combining the bills re-
veals the tort reform proposals for
what they are: attempts to tilt the
product liability balance in favor of
special interests, the manufacturers.

Mr. President, the sponsors of these
bills justify their positions because of
growing concerns for the Nation's
economy and because of this country’s
seeming inability to compete in the
worldwide marketplace. I will review
in a moment the empirical data which
does not bear out that assertion.

My remarks will be confined pri-
marily to the key aspects of 8. 640, al-
though they will relate in large part to
S. 645 which is also a bill of jurisdic-
tional interest to the Judiciary Com-
mittee. Both of these bills deal pri-
marily with court action; therefore,
the Judiciary Committee should have
at least sequential referral. Does any-
one doubt that the Federal courts as
well as the State courts will not be af-
fected by these bills? Why have a Judi-
ciary Committee if its expertise and
experience is not to be used?

In my judgment, the Judiciary Com-
mittee has jurisdiction over the pro-
posed bills because their predominant
subject matter is the revision of the
rules of procedure which courts must
utilize in product liability cases. The
fact that this subject matter predomi-
nates is made abundantly clear both
from a reading of the current bill and
from a comparison with earlier ver-
sions of the legislation which were pre-
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viously referred to the Commerce Com-
mittee.

I think also that the bill’s unique and
unprecedented approach to defining the
relationship between the Federal Gov-
ernment and our Nation's State courts
further warrants the conclusion that
the Judiciary Committee has a strong
jurisdictional interest in this bill.

First, let us look at the bill pertain-
ing to the products liability. It has
three titles and several sections in
each title. They have changed it
around in regards to titles and sections
now, but basically this was the way
that S. 640 was originally written and
which is now combined with S. 645 in
this amendment.

Title I has section 103, preemption,
and section 104, jurisdiction of Federal
courts. Title II has section 201, expe-
dited product liability settlements, and
section 202, alternative dispute resolu-
tion procedures. Title IIT has section
301, civil actions; section 302, uniform
standards of product seller liability,
meaning retailer liability; section 303,
uniform standards for award of puni-
tive damages; section 304, uniform time
limitations on liability; section 305,
uniform standards for offset of work-
ers’ compensation benefits; section 306,
several liability for noneconomic dam-
ages; and finally, section 307, defenses
involving intoxicating alcohol or
drugs.

In examining S. 640 it is my belief
that the thrust of this bill is to basi-
cally revise the procedural rules by
which our State courts operate—I em-
phasize State courts because that is an
important aspect of this bill. Under
Senate rule 17, in paragraph 1, a bill
upon introduction is referred to the
committee which have jurisdiction
over the subject matter which predomi-
nates in the bill. Under Senate rule 25,
the Judiciary Committee has jurisdic-
tion over courts and the rules of crimi-
nal and civil procedure in court ac-
tions.

The primary purpose of this proposed
legislation is to revise the manner in
which the courts conduct civil actions
involving injuries caused by allegedly
defective products. This bill establishes
new procedural rules and revises exist-
ing procedural rules.

Let us look at title II, Expedited
Product Liability Settlements. This
title contains provisions to encourage
parties to settle lawsuits without an
actual trial and creates a set of pen-
alties to be imposed by the court for
failure to reach an out-of-court settle-
ment. In doing so, it revises the rules
governing the filing of the plaintiff's
complaint and the defendant's answer.

This title is based on rule 68 of the
Federal Rules of Civil Procedure,
which also use a system of penalties to
encourage out-of-court settlements. I
think the Judiciary Committee has un-
questionable jurisdiction of the Rules
of Civil Procedure.
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Another section of title II, Alter-
native Dispute Resolution Procedures,
would affect how lawsuits are disposed
of through formal judicial proceeding
or through quasi-judicial proceeding
popularly known as alternative dispute
resolution or ADR. Under this section,
a party could offer to proceed to an
ADR procedure recognized under State
law and the court determines that a re-
fusal to enter into such procedure,
which would include arbitration, was
unreasonable or in bad faith, penalties
could be assessed against the party re-
fusing. There are serious constitutional
issues involved in this provision, like
the right to a jury trial and access to
justice and I think the Judiciary Com-
mittee has clear jurisdiction in this

area.

Now let us look at the hodgepodge
sections contained in title III, the main
theme of this title is to alter the rules
for conducting product liability law-
suits.

Section 302 establishes uniform
standards of product seller liability
which in effect separates a product
seller, usually a retailer, from the ac-
tual manufacturer of the product. The
claimant can recover from the product
seller only under certain conditions,
otherwise the claimant must seek re-
covery from the manufacturer.

Section 303 increases the burden of
proof for the award of punitive dam-
ages and only if otherwise allowed
under State law. I wonder why the pro-
ponents, in the name of uniformity, did
not preempt State law which had abol-
ished punitive damages to reinstate the
allowability of such damages at least
under the proposed increased burden of
proof? I ask why the special interest
groups who wrote this bill forgot about
uniformity as it would apply there?

Further, section 303 has a bar to pu-
nitive damages against a manufacturer
or product seller where a drug or medi-
cal device received premarket approval
from the Food and Drug Administra-
tion or where the drug or medical de-
vice is generally recognized as safe and
effective pursuant to FDA regulations.
Also, no punitive damages can be
awarded against an aircraft manufac-
turer where the aircraft was subject to
premarket certification by the Federal
Aviation Administration and the man-
ufacturer complied with postdelivery
FAA-directed airworthiness warnings.

I want to point out that in regard to
this premarket approval, that the sta-
tistics show that 50 percent of those
that receive premarket approval from
the Food and Drug Administration, and
approximately the same amount from
the Federal Aviation Administration,
are subject to recall. They have been
subject to recall in regard to various
things that have developed in requiring
the safety provisions be undertaken
and that changes be made in regard to
that.

Let me complete my review of the
bill by citing to you section 304 which
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establishes statutes of limitations on
the periods of time within which an in-
jured person must file a product liabil-
ity lawsuit. Section 305 establishes
rules and procedures for adjusting li-
ability damages depending upon the
award of worker’s compensation bene-
fits as well as for apportioning dam-
ages among the manufacturers of prod-
ucts and the employers of injured par-
ties. Section 306 creates new rules for
the apportionment of damages among
responsible defendants. Section 307 cre-
ates defenses to liability where the in-
jured party was under the influence of
alcohol or drugs.

Mr. President, the proponents of S.
640 call their bill the product liability
fairness bill. I think they are incorrect
and their bill should be entitled the
product liability legal standards and
procedures bill because this bill turns
State tort law and its procedures on its
head.

As an aside, let me state that the
word ‘‘fairness’ is a misnomer. There
is nothing fair about this bill. Special
interests have drafted the bill to their
benefit.

Product liability legislation was first
referred to the Commerce Committee
upon the introduction of 8. 2631 in the
97th Congress. That legislation, and its
successors in the 98th Congress (S. 44)
and the 99th Congress (S. 100) had as
their primary purpose the creation of
Federal substantive standards govern-
ing the design, manufacture, safety,
and use of products. Those bills would
have preempted State substantive
standards to impose Federal standards
governing such matters as product de-
sign and construction, product
warnings and instructions, product
failure to conform to express warran-
ties, and misuse and alteration of prod-
ucts. A determination was made that
the predominant subject matter was
the regulation of the production and
safety of consumer products, a subject
matter of which the Commerce Com-
mittee has jurisdiction.

Mr. President, the proposed legisla-
tion now pending before this body
eliminates most all of the substantive
standards present in the earlier ver-
sions and it can no longer be argued
that the predominant subject matter of
the legislation relates to the regula-
tion of consumer products. The addi-
tion of new rules including those gov-
erning out-of-court settlements and al-
ternative dispute resolution procedures
makes it abundantly clear that S. 640
is indeed a legal standards and proce-
dures bill.

Further the proposed legislation sec-
tion 103 highlights a very troublesome
area to me. Section 103 is the preemp-
tion section and states: ‘‘The Act gov-
erns any civil action brought against a
manufacturer or product seller, or any
theory, for harm caused by a product.”
Thus, the proposed bill would require
our Nation's State court systems to
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apply the new rules of procedure estab-
lished by the bill. Such an imposition
of a core function upon our States
raises serious constitutional concerns
for me and further strongly warrants a
referral to the Judiciary Committee
for further consideration. Section 104
states that the Federal courts shall not
have jurisdiction over product liability
suits unless there is diversity of citi-
zenship between the parties. The bill
would impose new procedural rules
upon our State courts but explicitly
states that no new Federal rights are
being created.

From a review of the foregoing provi-
sions of 8. 640, it seems abundantly
clear that the bill warrants sequential
referral to the Judiciary Committee
for review and consideration where the
committee can call witnesses, hear ex-
pert testimony, and perhaps make sug-
gestions as to whether or not the bill
can be improved.

When the report accompanying S.
640, the product liability bill, was filed
on November 14, 1991, efforts were made
by Chairman JOSEPH BIDEN of the Judi-
ciary Committee to seek sequential re-
ferral of the bill to our committee. My
files indicate that Chairman BIDEN re-
quested a referral that very same day.
A short time thereafter, he requested a
90-day referral, but special interest
groups said ‘‘no.” If a 90 day referral
had been agreed to, it would have been
completed by at least late March. Here
we are in May with no referral at all.

The proponents will tell you that
they agreed to a 60-day referral. They
say that they wrote a letter just before
the Thanksgiving recess when we were
out for December and January, at
which time they said, in effect: We are
agreeable to a 60-day referral, but we
would not object to an agreement by
which the committee would be dis-
charged—that meaning the Judiciary
Committee—no later than January 27,
1992.

I have to say to my friends on the
other side, you have to feel a little cyn-
ical about this, saying yes, we are
agreeable to a sequential referral dur-
ing all the time you are out on recess
and back home during Thanksgiving
and Christmas and January. And ev-
erybody got a good laugh at that.

When we recommend there were ef-
forts then made again to try to get a
sequential referral, but they were sty-
mied until just before the Easter re-
cess. Senator ROCKEFELLER, who is one
of the sponsors of 8. 640, came to me
and said, ‘“All right, I am agreeable to
a 60-day referral."”

So I said, “OK, let’s have it, but let
us let the referral start on the day
after we get back from the Easter re-
cess,” which would have been on April
28. I thought it was agreed to.

Then when we started on the matter
and tentatively planned to have a hear-
ing on May 14th, which would be this
coming Thursday. We would have had a
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hearing on the products liability bill.
But then I heard that Senator ROCKE-
FELLER was not really speaking with
authority; that some of the other pro-
ponents of the bill were not agreeable
to the referral. So I contacted him, and
said, *‘Well, that was what I rec-
ommended and it was my feeling. But,”
he said, of course, in effect, ‘‘we cannot
get the others to agree to that.”

I applaud Senator ROCKEFELLER for
his efforts, but I sincerely regret that
our committee has been rebuffed in its
efforts to seek a rightful referral.

Mr. President, let me put aside, tem-
porarily the jurisdictional argument
because today we will hear a great deal
about the civil justice system and how
it is negatively impacting on this Na-
tion's ability to be competitive in the
world marketplace. There may even be
some lawyer-bashing talk from my col-
leagues who do not truly understand
the way our legal system works.

I want to read to you portions of an
article in the Washington Post which
appeared on March 6, 1992, and the arti-
cle is entitled “American competitive-
ness’:

American ability to compete economically
is slowly but visibly declining. This country
is now running the world’s biggest trade defi-
cits, and over the past decade has become by
far the world’s biggest debtor in a reckless
effort to maintain its standard of living.* * *
In a rising number of key industries, Amer-
ican companies are falling behind the com-
petition.

Nor is there much doubt about the reasons,
Over the past couple of years, an impressive
consensus has developed among the people
who have looked carefully at this decline.
The latest disquieting report comes from the
group called the Competitiveness Policy
Council—a classic Washington committee
appointed by the President and the congres-
sional leaders.* * * Remarkably its conclu-
sions are sharp and clear.

The first priority, this council declares, is
to raise investment in productivity: “‘Ameri-
ca's investment rate remains less than half
of that of Japan and below all other major
competitors."

To make more capital available at lower
interest rates for economic development, it's
essential to reduce the Federal deficit—to
eliminate it, this council urges, and pref-
erably to run a surplus.* * * The squeeze on
private industry is tightening.

Another priority is a system of education
that will produce a labor force with skills
equal to those abroad. Another is accelerat-
ing technological research.

Mr. President, I was so intrigued by
this article in the Washington Post
that I got a copy of the March 1, 1992,
report of the Competitiveness Policy
Council, one of whose members was the
President’s own Secretary of Com-
merce, Robert Mosbacher, who has ap-
peared before the Commerce Commit-
tee to testify in support of S. 640 and
who based his testimony on the theory
that a faulty product liability legal
system was a major cause of our Na-
tion’s competitive illness.

Mr. President, I expected the report
to unload on our Nation’s legal system
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but it did not. There was barely a pass-
ing reference to our legal system and
its impact on our Nation's competitive
posture.

Let me list the six areas deserving of
priority attention—and I emphasize
priority attention—which the report
emphasized:

First, savings and investment;

Second, education and training;

Third, technology;

Fourth, corporate governance and fi-
nancial markets;

Fifth, health care costs; and

Sixth, trade policy.

Mr. President, if our product liability
system is such a drag on our economy,
why was this issue not listed, much
less barely mentioned? Should not the
Secretary of Commerce, if he felt so
strongly, at least filed some type of ad-
ditional views or dissenting views?

I suspect the fact that he did not do
80, nor the report not highlight this
issue, is because really the debate the
proponents are engaging in is really a
big, fat red herring—a ruse or a ploy to
divert the Nation's attention away
from the serious problems which must
first be addressed before this Nation
becomes truly competitive again in the
world market. Its easy to beat up on
lawyers, or anyone else for that mat-
ter, when it is difficult to confront
head-on the issues that truly confront
our Nation.

A similar article appeared in the New
York Times on Sunday, February 9,
1992, entitled ‘“Attention Americal
Snap Out of It"" and written by Steven
Greenhouse. He states:

To a surprising degree [hundreds of econo-
mists, think tanks professors, politicians,
columnists and management consultants]
whether left-of-center or right of center have
reached a consensus of many prescriptions
for American’s economic ills. They generally
agree that the nation needs to take the fol-
lowing steps:

1. Increasing savings;

2. Step up efforts to train American work-
ers;

3. Get companies to think long term;

4. Rein in health care spending;

5. Spend more on research and develop-
ment; and

6. Invest in more public structures like
highways, bridges.

As for what businesses should do, most ex-
perts say industry should put more emphasis
on quality and reliability and speed up the
process of getting products to market. They
also say Industry should be ready to cus-
tomize products far more and have flexible
manufacturing techniques to accomplish
this. Many experts say companies should
stop treating workers like discardable raw
materials and involve them more in the com-
pany.

Mr. President, Mr. Greenhouse's arti-
cle does not mention the alleged prod-
uct liability crisis simply because it
does not exist! We have been sold a bill
of goods on what is the cause of our Na-
tion’s competitive problems.

The American Bar Association’s
April 1992 issue has an article entitled
“Tampering with the Evidence—the Li-
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ability and Competitiveness Myth'' by
Kenneth Jost, a legal journalist and
adjunct professor at the Georgetown
Law Center. Professor Jost states:

The product liability reform lobby's own
evidence does not support many of the broad
assertions being made in this latest argu-
ment in a decade-long drive to limit damages
paid to plaintiffs in product-related cases.

The best evidence contradicts the notion of
an out-of-control litigation system. The
most comprehensive studies—by experts
sympathetic to the tort reform cause—indi-
cate that, except for asbestos litigation,
product suits have declined sharply by 40%
over the past five years.

Let me repeat that. They would show
that:

Except for the asbestos litigation, product
suits have declined sharply by 40 percent
over the past 5 years.

The evidence does not show that legal and
liability costs are major competitive factors
for most industries or a major disincentive
to product innovation. In a study the Con-
ference Board, a New York-based business re-
search group, indicated that liability costs
amount to less than 1% of total costs for
more than two-thirds of the companies sur-
veyed. The General Accounting Office, an
arm of Congress, made a similar finding two
years later [in 1989].

The evidence also suggests that the sup-
posed competitive advantages enjoyed by
foreign manufacturers because of legal dif-
ferences between the United States and their
own countries are being exaggerated.

Foreign manufacturers selling products in
the United States generally face the same
product liability rules that American firms
do. Japanese and German auto manufactur-
ers, for example, are frequent defendants of
product liability suits in U.8. courts.

Mr. President, I think the above
points need to be made in rebuttal to
arguments that will be made today and
that we have already heard, and while
they do not go to the jurisdiction issue
per se, they do show what I think to be
the flawed premise upon which the bill
is based and upon which it was referred
to the Commerce Committee.

Mr. President, we must not forget
what this debate is really about. It is
not what is wrong with the tort sys-
tem—if that were the case, we would
have initially debated that issue in the
Judiciary Committee. It is a campaign
tactic to lawyer bash—to find a
boogeyman for the true ills that inflict
our society.

As Marc Galanter says in his article
““Pick a Number, Any Number'’ pub-
lished in Legal Times, February 17,
1992:

Public discussion of our civil justice sys-
tem resounds with a litany of quarter-truths:
America is the most litigious society in the
course of human history; Americans sue at
the drop of a hat; the courts are brimming
over with frivolous lawsuits; going to court
is a first rather than last resort; runaway ju-
ries make capricious awards to undeserving
claimants; immense punitive damage awards
are routine; litigation is undermining our
ability to compete economically.

Mr. President, I am all for American
business. It is the ‘‘goose that lays the
golden egg.”’ But, let us be fair and rea-
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sonable and place blame where it is
due. Read the Report of the Competi-
tiveness Policy Council which I men-
tioned previously—it is strong stuff
and recommends powerful medicine to
get this Nation’s business engine up
and running. I want to see it running.
I want to see a balanced budget amend-
ment adopted to the U.S. Constitution
which will require the Federal Govern-
ment to get its financial house in
order, so that there will be moneys
available for savings and investing for
American industry. I want to see a
healthy golden goose so it can continue
to lay the golden eggs which make this
country strong and powerful in times
of peace and war.

In closing, Mr. President, let me re-
turn to my premise that before this
legislation, as well as S. 645 relating to
the general aviation industry, are con-
sidered by the full Senate, they should
be referred to the Judiciary Committee
because the predominant subject mat-
ter of the legislation is the revision of
the rules of procedure in our court sys-
tem. Indeed, S. 645 has not even been
reported out of Commerce Committee.
It was onece referred in 1990 during the
101st Congress. The Judiciary Commit-
tee voted 10 to 2 to report it with a neg-
ative recommendation because it was
so flawed and drafted by special inter-
est groups. These are the reasons why
the Judiciary Committee voted against
it.

Under Senate rules, a referral re-
quires unanimous consent and until
that consent is obtained, the Judiciary
Committee is stymied in its ability to
have a rightful referral. I strongly urge
my colleagues to support a referral to
the Judiciary Committee so that it
may have an adequate time—not dur-
ing a recess time, nor during the period
that we are out for the holdidays—in
which to examine this legislation
which is of great precedent and which
will have enormous impact on the
workings of our State court systems.
There may be improvements that can
be made, or it may be totally objec-
tionable—I do not know at this point. I
do know that the Senate should not
“rush to judgment,” that it should fol-
low the rule “when in doubt, don't.”
Mr. President I thank you for your
consideration of my remarks.

Mr. President, I ask unanimous con-
sent that if I speak again that it will
be considered a part of my first speech.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Several Senators addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. KASTEN. I yield such time as he
may desire to the Senator from Mis-
souri [Mr. DANFORTH].

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. DANFORTH. Mr. President, I
will hopefully speak for 16 minutes or

the
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so0. I have a very important luncheon at
noon with Stan Musial. So first things
have to come first.

Mr. President, this is indeed an im-
portant moment on the floor of the
Senate. It cannot accurately be de-
scribed as an ambush, as it was charac-
terized by my friend and chairman,
Senator HOLLINGS. The history of this
legislation is quite long.

In the 96th Congress, the Commerce
Committee held 2 days of hearings and
reported a product liability bill. No ac-
tion was taken by the full Senate. In
the 97th Congress, the committee held
4 days of hearings and reported a bill.
No action was taken by the full Senate.
In the 98th Congress, the committee
held 3 days of hearings and reported a
bill. No action was taken by the full
Senate. In the 99th Congress, the com-
mittee held 7 days of hearings on four
different bills. The committee consid-
ered two of these bills in executive ses-
sion over 7 days. The committee re-
ported an original bill. The Senate
voted 84 to 13 on a motion to proceed to
consideration of this bill. No further
action was taken.

In the 100th Congress, the committee
held a hearing on the need for Federal
product. liability reform. The House
Energy and Commerce Committee held
7 days of hearings on a product liabil-
ity bill. The Subcommittee on Com-
merce, Consumer Protection and Com-
petitiveness reported the bill to the
full Energy and Commerce Committee
after 5 days of markup. The full com-
mittee voted to report the bill by a 30-
to-12 vote after 10 days of markup. No
further action was taken.

In the 101st Congress, the Commerce
Committee held 3 days of hearings on
S. 1400, the Product Liability Reform
Act. The committee reported the bill
by vote of 13 to 7. In the 102d Congress,
the committee held 2 days of hearings
on S. 640, the Product Liability Fair-
ness Act., This bill is identical to S.
1400. The committees reported S. 640 by
a vote of 13 to 7.

I do not have that extensive a report

on the General Aviation Aceident Li-
ability Standards Act other than to
say that similarly in the 99th Congress,
the Commerce Committee reported a
bill; in the 100th Congress, we reported
a general aviation bill; in the 101st
Congress, we reported a general avia-
tion bill; in the 102d Congress, a hear-
ing was held and a markup has been re-
quested.
- Mr. President, this is not an ambush.
This is an issue on which those of us
who believe that the tort reform sys-
tem in this country is seriously mal-
functioning have been pushing for
years and years and years. It is hardly
an ambush. We have not been waiting
in the bushes. We have been waiting
patiently for something to be done.

The Judiciary Committee is not help-
less. The Judiciary Committee could
have held hearings last week, the week
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before, last year, the year before. This
is not a new issue. The general tactic
that has been used by the opponents of
tort reform in this country has been
the tactic of delay; ask for a referral,
ask for 90 days; complain about 60
days; put the matter off; do not bring
it to the floor; do not schedule it; delay
the issue.

This, Mr. President, is not an am-
bush.

If there is any issue before the United
States of America that absolutely cries
out for reform, it is the civil justice
system. Since 1950 tort costs in Amer-
ica have increased 4% times the gross
national product. And it is not as
though the fruits of that litigation go
to the complaining parties. The oppo-
site is the case. Many people suggest
that less than 50 percent of the
amounts that the tort system costs in
America goes to the injured parties.

The former Secretary of Commerce,
Robert Mosbacher, believed that 75 per-
cent of the costs of the system goes to
lawyers or to other transaction costs.
The system is not functioning for peo-
ple who are truly hurt, particularly
people who are seriously hurt. One
study shows that for people with minor
injuries they have a good chance to hit
the jackpot in a tort case. People with
minor injuries can get 9 times, it has
been estimated, the cost of their loss.
But people who are seriously injured in
turn get something like 15 percent of
the cost of their injury. And in order to
get that 15 percent, they have to wait
around for years.

Product liability suits take an aver-
age of 3 years from beginning to end.
Nothing is received in that 3-year pe-
riod of time, and then if you are seri-
ously injured you might end up with 15
percent of the cost of your injury.

The people who are making out are
the lawyers, not the ordinary citizens
of this country.

There are all kinds of anecdotes
which make the point about the state
of the civil justice system in America
today. For example, and this just hap-
pened within the last few months,
there was a lawsuit that was brought
by a 70-year-old man. This 70-year-old
man lost his left eye. He filed a product
liability suit against the Upjohn Co.
claiming that the Upjohn product was
responsible for the loss of his eye. If he
proved that case clearly he should be
entitled to compensation for the loss of
his eye. He did prove his case, and he
received compensation for the loss of
his left eye, a T0-year-old man. The
amount of his recovery for the lost of
his left eye, $127.6 million.

A lesser case, much less dramatic,
was the case that was won against the
Corning Glass Co. The Corning Glass
Co. among other things makes glass
dishes. A person opened the kitchen
cabinet, and a glass dish fell out and
the glass dish broke. The person was
cut, and filed a lawsuit against the
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Corning Glass Co. because a glass dish
broke. The amount of the recovery in
that case was a mere $800,000.

These are real live cases. These are
cases which demonstrate the ridiculous
condition of the civil justice system in
the United States. It is not just that
there are ridiculous recoveries, and it
is not just that injured people go un-
compensated after long delays while
the lawyers keep the ball in play.

But it is true that the United States
is less competitive than it should be. It
is true that products which should be
available to the American consumers
are not on the market. It is true that
American people who should have jobs
in this country are not being employed
because of the present condition of the
civil justice system in America.

Merrill Dow Co., used to make a
product called Bendectin. Bendectin is
a drug which was used to treat nausea
in pregnant women. Bendectin was ap-
proved by the Food and Drug Adminis-
tration, and then the Merrill Dow Co.
was sued. It was sued not just tens of
times, or dozens of times. It was sued
over a hundred times. The Merrill Dow
Co. never lost a lawsuit on the issue of
Bendectin but it finally gave up. It fi-
nally folded up the tents, pulled the
product off the market, and went
home. It was sued to the point where it
could no longer keep the product on
the market.

There is a company headquartered in
St. Louis called Monsanto, one of the
leading employers in our State. Mon-
santo developed a product which was a
substitute for asbestos. The product
was thoroughly tested, to find out
whether it posed health risks. It was
found by the company and its testings
to be a safe product, and not carcino-
genic. Monsanto made the decision not
even to bring that product to the mar-
ketplace. Why not? Because of the con-
cern that if you bring a new product on
the marketplace such as this, you
know that the lawyers are waiting to
pounce, and that lawsuits will be
brought. So much for that idea.

The Rawlings Sporting Goods Co.
used to make football helmets, used to
before 1988; used to make them in my
State. No more. Goodbye to those jobs.
Rawlings is the 18th manufacturer of
football helmets in the United States
to go out of that business.

The country cries out for reform, and
this bill really is modest reform. This
bill is an attempt to take a first step
toward modifying our civil justice sys-
tem.

What does it do? Well, among other
things, it provides incentives for cases
to be settled out of court. It provides
that if one party makes an offer of set-
tlement, and the other party does not
accept it, then there is a judgment, and
the party who was given the offer turns
out worse than what the offer was, that
party pays the attorney’s fees of the
winner. It provides that if there is an
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offer made by a party to work the mat-
ter out in and alternative dispute sys-
tem, compromise it, and that offer is
turned down, and the party who turned
down the offer loses, that party pays
the attorney’s fees.

These are both incentives to get mat-
ters out of the court system and to set-
tle them and work them out, rather
than going through full-fledged litiga-
tion. There are punitive damage re-
forms; there is reform of the present
joint and several liability rule, which
says that you can be 100 percent liable,
even if you are responsible for only 1
percent of the damages.

These are among the reforms in this
legislation, and this is just a part of
the whole effort for tort reform. We
should have an aviation bill; we should
have a product liability bill; we should
have a medical malpractice bill; we
should have a punitive damages bill; we
should be dealing with the issue of tort
reform with a series of efforts, and it
would be my intention to do so before
this Congress concludes its business.

I would just make one other point,
Mr. President, and it is this: We have
heard repeatedly from the Senator
from South Carolina and the Senator
from Alabama that this is special in-
terest legislation. Well, I suppose that
if small business people are a special
interest, why, it is. I suppose that if big
business people are a special interest,
why, this is special interest legislation.
I suppose that if physicians are a spe-
cial interest, then medical malpractice
legislation is special interest legisla-
tion, or if hospitals, or if charitable or-
ganizations, such as the Boy Scouts,
are special interests, then tort reform
is special interest legislation.

But I submit that the overwhelming
majority of the people of this country
know that something seriously is
flawed with the civil justice system of
America. Go to a town meeting in your
State and ask the average citizen what
they think about the present tort sys-
tem, what they think about lawyers,
and what is happening to this country,
what they think of litigation in Amer-
ica. Ask them what they think about
it. There is outrage in America among
the ordinary people of this coutnry.
The special interest is not the ordinary
people. The special interest is the Asso-
ciation of Trial Lawyers of America,
ATLA.

Mr. President, I ask unanimous con-
sent that an editorial from today’s
Wall Street Journal be printed in the
RECORD at this point.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

LITIGATION LIBERALISM

George Mitchell proved in 1989 that he had
no qualms about using Senate procedure to
thwart majority support for a cut in the cap-
ital-gains tax. Now he's trying to do the
same thing to prevent the first Senate vote
since 1986 on reforming America’s runaway
legal system.
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Republican Bob Kasten of Wisconsin and
Democrat Jay Rockefeller of West Virginia
have assembled a bipartisan coalition to ease
the product-liability crisis. Their reform is
modest, far less helpful and ambitious than
Vice President Quayle has proposed, but at
least it's something. The bill wouldn't put a
cap on punitive damages, for example,
though it would impose a national standard
that would stem some of the more ludicrous
punitive judgments, It would also abolish the
plaintiff’s bonanza of ‘‘joint and several li-
ability” for non-economic damages such as
pain-and-suffering.

This moderate reform passed the Senate
Commerce Committee last autumn by a 13-7
vote, yet Mr. Mitchell won’t put it on the
full Senate schedule. So the reformers want
to attach it today as an amendment to an
admittedly non-germane voter registration
bill. But Mr. Mitchell has been twisting arms
to shut off all debate (invoke ‘‘cloture’ in
Senate lingo) and thus deny this vote, too.

What does George Mitchell have against
the U.S. economy, anyway? Harvard's Mi-
chael Porter, in this study of international
“‘competitiveness,” says the U.S. needs '‘a
systematic overhaul of the U.S. product li-
ability system' to compete in developing
new products. Right now, he says, the ‘‘risk
of lawsuits is so great, and the consequences
so potentially disastrous, that the inevitable
result is for more caution in product innova-
tion than in other advanced nations."

A 1990 symposium by the Brookings Insti-
tution estimated a 10-fold increase in the
tort system's economic cost for 1975 to 1987,
to $117 billion a year. Others have put it
close to $300 billion. Only a fraction of this
(at most 40%, says a General Accounting Of-
fice study) ever trickles down to victims of
truly faulty products, with most going into
the pockets of the plaintiffs' bar.

This helps explain Mr. Mitchell's furious
opposition to even the modest Kasten-Rocke-
feller reforms. The majority leader knows
that the plaintiffs’ bar, especially the Asso-
ciation of Trial Lawyers of America (ATLA),
has become the most {mportant single fund-
raising source of liberal Democrats.

A December 1990 article in the National
Journal magazine said ATLA had “an aura of
invineibility" as a lobbying group that could
defeat any legal reform. The same article
identified former ATLA president, trial law-
yer Russ Herman of New Orleans, as “‘a long-
time political ally” of Democratic Senator
John Breaux of Louisiana. It's no surprise
that Mr. Breaux, who previously headed the
fund-raising committee for Senate Demo-
crats, opposes the Kasten-Rockefeller re-
forms.

This opposition suggests how much things
have changed since the liberal intellectual
heyday of the 1950s. Southern Democrats of
that era manipulated Senate rules to prevent
civil rights reforms from passing. How it is
Senate liberals, massed around Majority
Leaders Mitchell, who must resort to proce-
dural dodges to preserve the damaging legal
status quo.

At least 45 senators, including eight Demo-
crats, either co-sponsor Kasten-Rockefeller
or have voted for it in committee. Some of
those Democrats (Mr. Rockefeller or Con-
necticut’'s Joseph Lieberman) are now being
pressured to vote with Mr. Mitchell's proce-
dural ruse. How these Democrats vote will
show whether they want their party known
for something more than litigation liberal-
ism,

Mr. DANFORTH. Mr. President, I
just want to underscore a sentence
that appears in this editorial from the
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Wall Street Journal today: ‘*‘The ma-
jority leader knows that the plaintiffs’
bar, especially the Association of Trial
Lawyers of America, ATLA, has be-
come the most important single fund-
raising source for liberal Democrats.”
Mr. President, I am a lawyer, and 1
am proud of it. I believe that we law-
vers have a very distinguished profes-

.gion, but I believe that the point of

that profession is to serve our country,
not the other way around. And the way
the system is now constructed, it is the
other way around, and that is why this
legislation, as a first step, is so des-
perately needed.

Mr. KASTEN. Mr. President, I yield
to the Senator from Kansas [Mrs.
KAsseEBAUM] such time as she may
consume.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mrs. KASSEBAUM. Mr. President, I
would like to speak to the general
aviation product liability section of
this bill.

For those who might have thought
through previous debate that indeed we
are trying to avoid and evade the sys-
tem, I would like to reiterate just the
aspects of general aviation product li-
ability that, through the years, we
have been addressing. Senator DAN-
FORTH spoke to it somewhat in laying
out the years that we have had hear-
ings and actions on tort reform and
product liability legislation. But, spe-
cifically, regarding general aviation,
we have spent 6 years just trying to get
an up-or-down vote on the Senate floor.

It started in 1986 when the Commerce
Committee reported, without objec-
tion, the general aviation product li-
ability legislation, and no Senate ac-
tion was taken.

In April 1988, the Senate Commerce
Committee again reported, without ob-
jection, the general aviation product
liability legislation. It had been re-
ferred to the Judiciary Committee, and
at that time, it was heard and dis-
charged by Judiciary 2 months later,
without recommendation.

. No Senate action was taken.

In October, November 1989, the Com-
merce Committee again reported, with-
out objection, the general aviation
product liability legislation, and the
Judiciary Committee unfavorably re-
ported it, as Senator HEFLIN men-
tioned, by a vote of 10 to 2. But no Sen-
ate action has been taken.

Again, we had a hearing on general
aviation product liability in the fall of
1991, and it has still not been reported
out of the Senate Commerce Commit-
tee at this time. There has been no
stronger proponent of this legislation
than the ranking member of the Avia-
tion Subcommittee on Commerce, Sen-
ator McCAIN, who is going to address
the issue, nor, I suggest, Mr. President,
myself, who through these 6 years have
argued for the importance of this par-
ticular legislation.
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Why is this bill necessary? It is not
just a bill to address the conference of
the Chamber of Commerce, the Na-
tional Association of Manufacturers, or
the General Aviation Manufacturers
Association. This legislation represents
the concerns of consumers, the owners,
and pilots who no longer can purchase
American-made single piston engine
airplanes. In the last decade Cessna has
laid off over 17,000 employees because
they are no longer manufacturing sin-
gle piston engine airplanes as a result
of the high liability costs.

The safety record of general aviation
improves every year, but the product
liability costs continue to increase.
Claims paid by the industry have
soared from $24 million to over $200
million since 1979. These costs result in
higher prices for domestic airplanes,
create competitive advantage for for-
eign competition, and keep new inno-
vations off the market.

How seriously has the industry been
hurt? The distinguished chairman of
the Commerce Committee, Senator
HoLriNGS, who has very thoughtfully
engaged me on and off through these 6
years in a debate on this issue, pointed
out that Beech Aircraft and Cessna
Aircraft, headquartered in Wichita, KS,
have both been making profits over the
last year. Yes, they have been doing
better, but it is because of corporate
jet manufacturing. Neither of those
aircraft companies, once the proud
manufacturers of piston engine air-
planes, can afford to make those air-
planes, and our pilot training schools
now are turning to, for example,
Aerospatiale, a French manufacturer
who manufactures single engine planes.

Sales of general aviation aircraft are
down 93 percent from the peak year
1979, and employment is down nearly 70
percent. General aviation, particularly
the manufacturer of single piston en-
gine aircraft, has suffered, I argue, a
severe blow and we are going to be very
disappointed in the future if we cannot
recapture that particular section of the
industry.

There has been much said about this
bill, and I have argued its merits on
and off over the years on this floor.
Somehow it seems like déja wu, but
just a brief summary of the general
aviation product liability:

One, it establishes Federal jurisdic-
tion, creates Federal standards of li-
ability for injuries or property dam-
ages arising out of general aviation ac-
cidents. These are accidents involving
powered aircraft with a maximum seat-
ing capacity of less than 20 passengers,
not engaged in scheduled passenger
carrier operations.

Two, it establishes a 20-year statute
of repose for manufacturers and com-
pany suppliers.

Three, it combines the principle of
joint and several liability with the
principle of comparative liability for
the purpose of allocating liability.
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Manufacturers and all component sup-
pliers continue to be jointly and sever-
ally liable to an injured party, but li-
ability between manufacturers and
noneconomic manufacturers would be
allocated based upon their percentage
of responsibility in the accident.

Mr. President, what this bill does not
do is cap damages in any way. It does
not cap or limit attorneys’ fees. It does
not limit a person’'s right to sue or re-
lieve a manufacturer of its safety re-
sponsibilities.

Why should general aviation be sin-
gled out? I am not a lawyer, Mr. Presi-
dent. And I certainly respect the argu-
ments that have been made by Senator
HEFLIN, a former chief justice of the
Alabama Supreme Court, who, as a
member of the Judiciary Committee,
certainly knows the law well and is
concerned about Federal preemption.
But I would argue he as well as I have
voted for Federal preemption on other
issues before the Senate because there
are times I think that we believe that
is a necessity.

I can list those times but it is not
relevant to the particular argument be-
fore us.

I think an exception can be made and
should be made for general aviation
which is regulated by the Federal Gov-
ernment to a greater extent than al-
most any other industry. There are
Federal regulations on the design and
manufacture of aircraft component
parts, on the licensing of pilots and
mechanics, on the control of air traffic
and on accident investigations.

Since this industry is so heavily reg-
ulated by the Federal Government, it
only makes sense to establish Federal
standards for determining liability
when there are accidents.

There has been much made here
about whether the general aviation in-
dustry is being killed by lawyers.
There was an argument put forth in the
Economist which suggests that might
be the case.

There is no doubt that unfair and ex-
orbitant product liability costs have
devastated U.S. general aviation manu-
facturers. These costs are driven by
State laws that expand liability beyond
reasonable grounds by aggressive plain-
tiffs and lawyers, and by jurors who
feel manufacturers and insurers have
limitless amounts of money.

Mr. President, I do not think the in-
dustry is being killed by lawyers, but it
is going to be killed by our inattention
to finding ways to improve the system
and make it responsive to needs that
exist. Otherwise, we will, as I have said
earlier, really lose a section of our
manufacturing industry in which we
were once leaders; we were once the
proud example for the rest of the
world. We are about to lose the indus-
try and enacting this measure is one
step that I think is crucial to bringing
it back.

I would deeply appreciate the oppor-
tunity to be able to consider the issue
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of general aviation product liability by
itself, if indeed it is troubling to com-
bine aviation with the broader liability
bill. But we have not ever been able to
bring my bill to the floor for a vote and
therefore we have to add it to other
bills in order to even debate its merits.
It would certainly be my hope and it is
the hope of others concerned about this
issue that we could work some accom-
modation so that we could get a vote
up or down on the bill. But until that
time comes we have to make our argu-
ments when and where we can and this
is the chosen vehicle.

Thank you Mr. President, and I yield
the floor.

The PRESIDING OFFICER (Mr.
KERRY). Who yields time?

Mr. KASTEN. Mr. President, I yield
such time as he may consume to the
Senator from Arizona [Mr. McCAIN].

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized for
such time he may use.

Mr. McCAIN. Mr. President, I begin
my remarks thanking Senator KASsSE-
BAUM, who plays a critical and key
leadership role in this field of general
aviation product liability. I am not
prepared nor do I feel that I have ex-
pertise to address the entire product li-
ability issue. There are others who
have and will speak more eloquently
than I on the broad aspects of this
issue. But the fact is that Senator
KasseBAauM and I have worked for a
number of years now in attempting to
get this issue before the Senate of the
United States.

I believe that it is important to rec-
ognize that if there is an egregious and
outrageous situation that exists in
America today, where facts prove that
an industry is decimated, that Ameri-
cans have been deprived of the ability
to learn the skills of aviation, where
the impact is felt across the board,
where our ability to acquire military
and commercial pilots is threatened
and frankly the status of an industry is
in doubt, it is the general aviation
field. As Senator KASSEBAUM men-
tioned, those domestic general aircraft
manufacturers that are doing better
are doing so because they build a supe-
rior product as far as corporate jets are
concerned.

But, Mr. President, the fact is gen-
eral aviation is, as far as small piston-
driven reciprocating engine aircraft
are concerned, dead. Foreign competi-
tors are taking the entire market and
they are doing so because of the issue
of product liability. And the facts are
irrefutable. When we get into issues
again as raised by the Senator from
Alabama and responded to by Senator
KasseBauM about Federal preemption,
come on. Let us not talk about preemp-
tion when you know we are talking
about an industry that covers this en-
tire country and indeed would cover
the world, because I am still convinced
that companies that built aircraft in

May 12, 1992

this country could compete, if we had
this kind of legislation passed, with
any foreign manufacturer in general
aviation.

This is clearly an issue that is na-
tionwide. Perhaps my friends who are
of the legal profession—like Senator
KASSEBAUM, I am not a lawyer—can ex-
plain to me how when an aircraft flies
from one State to another we could
possibly imagine different laws apply-
ing to where that particular aircraft
lands. The fact is when we talk about
strawman issues such as Federal pre-
emption we beg the question of what
we are going to do about general avia-
tion in this country and the ability of
young men and women to learn to be
able to fly.

Mr. President, I will never forget
when Frank Borman—a national hero,
astronaut, head of Eastern Airlines—
testified before the Aviation Sub-
committee, of which I am the ranking
member. He talked about how he had
returned, since his childhood, to the
business of general aviation, and how
astounded he was to go to the local air-
port and find that no longer can young
Americans get into airplanes and learn
to fly. Why? Because there is no vehi-
cle for them to fly in, and there is no-
body to take them, if there was, be-
cause of this issue of liability.

Mr. President, we are seeing a dra-
matically expanding aviation industry
for which there is a requirement for pi-
lots. I hope someday every American
who is interested in this issue would be
able to listen to Frank Borman and his
conviction that the issue of product li-
ability has not only killed an indus-
try—it has killed general aviation in
this country, to a large degree. It is de-
priving Americans of something they
had appreciated and enjoyed so long,
and that is the ability to engage in pri-
vate aviation.

It is time to move on this legislation.
As Senator KASSEBAUM said, we have
been fooling around with this for a
long, long time. We have made every
possible effort to get it to the floor for
a vote. We have been unable to do so.
We have been blocked by parliamen-
tary reasons, when there is a clear case
that at least the American people de-
serve a vote on this issue.

I hope my friend, the Senator from
Kansas, continues her efforts to bring
this issue to a vote. And frankly, we
are getting a little bit weary of the
parliamentary maneuvers which are
being erected to prevent a vote on this
issue. I intend to join with her in see-
ing if there are not some parliamen-
tary procedures that we can use to get
a vote on this issue.

We are not asking—I say to the dis-
tinguished chairman of the Commerce
Committee—we are not asking for his
vote. We know very well his back-
ground and commitment in opposition,
But what we are asking for is a vote on
the issue. We feel that the issue of
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aviation product liability is one which
is far more clear cut than the much
broader issue of product liability.

Again, I say to Senator KASSEBAUM
that her dedication on this issue tran-
scends her obligations to the very sig-
nificant industries in her State that
are affected by the lack of passage of
this legislation.

The annual product liability expenses
for domestic general aviation manufac-
turers have grown from $24 million in
1977 to over $200 million. Over half of
the cost of a new airplane goes toward
paying product liability costs. Let me
repeat that, Mr. President. That is an
astounding statement, when you think
about it. Over half the cost of a new
airplane does not go to the research
and development, does not go into the
technology, does not go into the exten-
sive material that makes up that air-
plane; over half the cost goes toward
paying product liability costs. That is
an astounding fact.

In 1987, the annual costs for product
liability ranged from $70,000 to $100,000
per unit shipped. For aircraft engines,
the cost of product liability has gone
from less than $300 per engine in the
1970’s to over $15,700 today.

Is it any wonder that we cannot com-
pete with our foreign competitors in
the general aviation market when you
look at those kinds of numbers?

The predictable result is that ship-
ments of domestic aviation aircraft
have plummeted from almost 18,000 in
1978 to only 1,114 in 1990. Liability costs
have resulted in prices which simply
put the purchase and operation of a
general aviation aircraft beyond the
means of most Americans.

Just this morning, I attended the in-
augural meeting of the Federal Avia-
tion Administration’s Pilot and Avia-
tion Maintenance Technician Shortage
Blue Ribbon Panel. According to infor-
mation prepared for that Panel, be-
tween 100,000 and 200,000 pilots will be
required to fill civil professional pilot
needs through the end of this decade.

Where will these pilots come from?
Product liability costs exceed what was
once the sales price for trainers and
small single-engine airplanes. In fact,
training aircraft are no longer being
manufactured in the United States.
Academies that train new pilots, such
as Embry-Riddle and the University of
North Dakota, face a critical problem
in procuring training aircraft. This sit-
uation affects our ability to recruit
and to train military pilots, as well as
commercial airline pilots. Ultimately,
it will affect aviation safety, as the
pool of qualified and experienced pilots
continues to shrink.

The virtual disappearance of new
general aviation aircraft from our Na-
tion’s airfields has profound implica-
tions in a number of other areas as
well. It affects jobs—employment by
manufacturers has fallen by more than
65 percent. These are important, high-
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technical jobs, vital to the economic
vitality and technological growth of
this country. Engineers, draftsmen,
and other skilled laborers have all been
put out of work by the high costs of li-
ability.

The loss of these jobs and this indus-
try affects our competitiveness, both
at home and abroad. The classic names
like Beech, Piper, and Cessna are being
forced out of the market and in their
place foreign competitors are filling
the void. Foreign companies are not
faced with the liability exposure of
American manufacturers. Ironically,
our historical leadership in this field is
what is holding us back. Because man-
ufacturers still retain liability for air-
craft produced decades ago, American
companies are exposed to greater li-
ability than their foreign counterparts
who entered the marketplace much
more recently.

This long reach of product liability
has not promoted safety. Indeed, it has
stifled innovation that could contrib-
ute to safety. When there is no real
limit on the possibility of a lawsuit,
each improvement to an airplane es-
tablishes a new standard against which
previous products are judged. An inno-
vation or improvement invites an in-
dictment of what you did less well yes-
terday or 20 years ago.

We, in Congress often lament the loss
of our preeminence in the area of high
technology and the size of our trade
deficit. In the past, general aviation
has been the proving ground for new
technologies, from composite materials
to advanced electronics, communica-
tions, and navigation equipment to
aerodynamic shapes and engine design.
Now, however, the money goes to de-
fending lawsuits, rather than to inno-
vation. This industry can again con-
tribute to reducing the trade deficit, if
we permit it to through the passage of
this legislation.

The argument that this is a safety
issue has been proven false. An excel-
lent report by the Brookings Institu-
tion, called the Liability Maze, exam-
ined the link between current product
liability laws and general aviation
safety. That study concluded, and I
quote, ‘‘No definite correlation be-
tween improved aircraft safety and
product liability could be found.” The
study goes on to state that “The total
accident rate has declined no faster
since the explosive increase in liability
costs than it did in the earlier period.”

Finally, Mr. President, it is impor-
tant to note that the people who fly
general aviation aireraft recognize the
need for product liability reform. Orga-
nizations supporting S. 645 include the
Aircraft Owners and Pilots Associa-
tion, Experimental Aircraft Associa-
tion, National Agricultural Aviation
Association, National Association of
Flight Instructors, and the National
Business Aircraft Association.

Frankly, it is difficult to understand
why this legislation is opposed by any-
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one. Jobs, competitiveness, and the fu-
ture of general aviation in the United
States depend on the passage of this
legislation.

I salute the Senator from Kansas for
her tenacity and her steadfast support
for this much needed reform.

Mr. President, I think it is very im-
portant that in the environment that
we have today, where we are most con-
cerned about competitiveness, about
trade deficits, and other important is-
sues that affect the very economy of
this Nation, that we can look hopefully
with a dispassionate and objective view
at this issue which affects the lives of
80 many Americans.

Mr. President, I pledge my continued
support for Senator KASSEBAUM in her
efforts. I believe that we should this
year do everything we can to get at
least a vote in the U.S. Senate on this
issue, so that the American people can
fully understand how we stand on this
very vital issue.

I yield the floor,

The PRESIDING OFFICER. Who
yields time?

Mr. KASTEN. Mr. President, I yield
myself such time as I may require.

Mr. President, I want to thank and
congratulate the Senator from Kansas
and the Senator from Arizona for their
work not only on the product liability
bill, 8. 640, but in particular for their
work with regard to S. 645, the aircraft
product liability legislation. It is criti-
cally important to an industry.

I was on the phone on Friday to Osh-
kosh to the Experimental Aircraft As-
sociation talking to my friends there
who are working to try to mobilize
their supporters all across the country.
The list of supporters that Senator
McCAIN referred to represents a broad-
based group all across the country in
every single State and, I would judge,
in most congressional districts.

We need to move on both of these
pieces of legislation. We have put them
together because it is a way that we
can move forward on both of these
pieces of legislation. I am hopeful this
afternoon that we will get the vote the
Senator from Arizona referred to and
that we will finally have a vote on this
issue. We may win or we may lose, but
the battle is just joined. We have to
continue to press forward to have votes
on this issue so that a majority of this
body is able to prevail.

Mr. President, I yield such time as he
may require to the Senator from Iowa
[Mr. GRASSLEY].

The PRESIDING OFFICER. The Sen-
ator from Wisconsin controls 7T minutes
and 43 seconds. The Senator from Iowa
is recognized for such amount of that
time as he may use.

Mr. GRASSLEY. Thank you very
much, Mr. President. And I thank Sen-
ator KASTEN for his leadership in this
area.

Mr. President, I am pleased that the
Senate is finally considering an amend-
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ment of the utmost importance to the
future competitiveness of this Nation's
economy: product liability reform.

Mr. President, Forbes magazine cites
a study that shows that the tort tax
cost our economy a staggering $117 bil-
lion in 1987. Claimants receive only
about half that amount, with the rest
going to insurers' administrative costs
and to lawyers. This is simply a drain
on our economic resources and empha-
sizes the need for change.

Before I proceed with my statement,
I would like to respond to some of the
arguments we have heard today. We
have been told that the problem in the
law today is not product liability cases
brought by plaintiffs’ lawyers, as the
amendment before wus supposedly
states.

Instead, the problem in American law
is said to derive from cases in which
businesses sue each other, and in which
their defense lawyers are paid fees on
an hourly basis. And the case said to
highlight this most is the Pennzoil ver-
sus Texaco case which was described on
the floor as a contract case. Every one
of these claims is false.

One of the main problems with prod-
uct liability law is that it substitutes
tort law for contract law. Indeed, var-
ious legal scholars have found that
product liability tort cases have cre-
ated the death of contract. The death
of contract law extends beyond product
liability, however. It is highly ironic
that the opponents of this amendment
cite Pennzoil versus Texaco as what is
wrong with American law. That case
was a tort case, not a contract case. It
was brought as an alleged tortious in-
terference with contract, notwith-
standing minimal evidence that there
had ever been a contract. Nor was the
case brought by a corporate defense
lawyer paid on an hourly basis. Rather,
it was brought by a plaintiffs’ lawyer,
who was retained on a contingency fee
basis, and whose fee in that one case
alone was approximately $3 billion. If
Pennzoil is truly what is wrong with
American law, then the solution is to
adopt not only this bill, but the access
to justice act as well.

Nor is this bill antiplaintiff lawyer.
It recognizes that too much of the pay-
ments that should go to injured parties
go to lawyers on both sides. For exam-
ple, this bill will encourage parties to
voluntarily pursue alternative dispute
resolution of their product liability
claims. Under the amendment, either
party can request that these alter-
natives be pursued. A party that fails
to accept a reasonable alternative offer
may have to pay some portion of the
other side’s legal expenses.

Often when a case goes to trial, both
sides are unhappy with the result.
Cases can be resolved more quickly and
at less expense if the dispute can be
settled out of court. The amendment
before us would encourage settlement
_ by requiring parties who reject a set-
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tlement offer that is less than the judg-
ment they obtain at trial to pay a por-
tion of the other side’s legal costs.

Because this bill encourages settle-
ments and the use of alternative dis-
pute resolution, the fees of all lawyers
will be reduced, and the compensation
to victims enhanced. It is simply false
to say that this bill will harm plain-
tiffs’ lawyers but not defense attor-
neys.

Importantly, the amendment dis-
allows product liability suits when the
primary cause of the accident was the
claimant’s use of alcohol or drugs.

There is an old adage that the only
thing standing between a fool and his
injury is a product. We must allow
product liability suits even where the
claimant is foolish. But it is unfair to
have businesses spend money that
could be used to modernize their plants
on frivolous lawsuits by claimants who
have injured themselves because they
were intoxicated.

The amendment should also be sup-
ported for the punitive damages stand-
ard it creates.

Under the amendment, plaintiffs will
still be able to collect punitive dam-
ages if the defendant’s conduct showed
a ‘‘conscious, flagrant indifference’ to
public safety. Today, although plain-
tiffs recover punitive damages through
a process and with a frequency similar
to being hit by lightning, the effects of
punitive damages on competitiveness
are enormous.

The threat of punitive damages leads
defendants to settle cases that al-
though weak, could lead to the award
of massive punitive damages under the
laws of some of our States. This raises
insurance costs for everyone and,
again, takes money away from funds
that could be used to create good jobs
for our citizens and largely turns it
into transfer payments to lawyers.

The product liability area needs to be
reformed.

Without change, the quality and
availability of many goods and services
will be reduced. Let me cite the Forbes
article again, and ask unanimous con-
sent that it be reprinted at the end of
my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. GRASSLEY. Toxic leak detec-
tors were designed in the mid-1970's.
These devices would be useful to count-
less communities in their efforts to
keep the environment safe. But, as
Forbes points out, many were kept off
the market out of fear of lawsuits in
the event that the detectors failed. And
there are many other examples of the
legal system impeding product develop-
ment.

This amendment. will not solve all
the problems of our litigation system.
But it is time we face up to them. Law-
suits sap our economy. Our trading
partners manage their litigation sys-
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tems in a much more efficient way, and
we should take a lesson from them.

That is why I have introduced the
Access to Justice Act, which—among
other things—incorporates the fairness
rule in certain cases, requiring the
loser to pay the opponent's legal fees. I
look forward to debating the access to
Justice Act in the near future. It is
something we ought to do to move for-
ward.

But for now, I welcome the effort to
address product liability reform. The
current. system costs too much and
produces too little. This amendment
will change that.

EXHIBIT 1
THE TORT TAX
(By Leslie Spencer)

Millions of ordinary Americans may be
worried about the economy, but 1992 already
promises to be another big year for the coun-
try’s trial lawyers. Arm in arm with the
SBcientologists, the plaintiffs’ bar is in hot
pursuit of El Lilly, maker of the
antidepressant Prozac. A flurry of liability
suits is about to engulf Upjohn, maker of
Halcion, the popular sleeping pill. On a third
front, plaintiffs' lawyers have just filed hun-
dreds of cases against Dow Corning’s silicone
breast implants, which they hope will enrich
them as asbestos enriched them in the 1980s.

Further down the line, plaintiffs' lawyers
are assessing their prospects against Nutri/
System and HMR 500 diet plans. The Civil
Rights Act of 1991 promises to generate
countless lawsults against employers.

How much does all this tort litigation cost
the U.8.7 Two years ago Forbes reported the
tort system’s direct costs at $80 billion a
year (Forbes, Oct. 16, 1989). That figure was
based on a study by Tillinghast, a Hartford-
based actuarial consulting firm. It rep-
resented lawyers' fees, payouts to claimants
and insurers’ administrative costs in 1985.

The estimate did not go down well with the
trial lawyers and the groups associated with
them. Last October Joan Claybrook, presi-
dent of Ralph Nader’s Public Citizen, told
PBS' Adam Smith’s Money World that the
annual cost of torts is just $30 billion.
Claybrook sourced her figure to a study done
by Rand Corp,'s respected Institute for Civil
Justice, and asserted that the Forbes flgure
had “‘no statistical basis whatsoever."

If anything, Forbes' estimate understated
the true cost of the tort system. In a re-
cently released update of its 1984 study,
Tillinghast analyzed liability insurers' costs
for 1987. Its conclusion: Tort claims cost the
country $117 billion that year. James
Kakalik, coauthor of the Rand study cited
Claybrook, says it is Tillinghast's $117 bil-
lion number, not Rand's $30 billion to $36 bil-
lion range, that represents the direct “‘tort
tax" consumers end up paying.

Robert. Sturgis, who wrote the latest
Tillinghast study, notes that from 1933 to
1950, U.8. tort costs grew In line with the
overall economy. Since 1950, however, they
have grown at a compound rate of 12% a
year—much faster than the costs of workers’
compensation, government-pald health care
and welfare. Assuming that tort costs kept
growing at 12% after 1987, the cost last year
came to $184 billion—nearly on a par with
the country's net private domestic invest-
ment.

Where does all the money go? Both Rand
and Tillinghast agree that injured claimants
end up with only half of the proceeds from
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this tort tax. Further, according to
Tillinghast, only a quarter compensates eco-
nomic losses of plaintiffs. (The other quarter
pays for plaintiffs’ “pain and suffering.”)
The other half goes to insurers’ administra-
tion costs and to lawyers to cover their fees
and the expenses they incur on things like
discovery and expert witnesses.

How could two studies come up with such
different numbers? The Rand study set out
to measure only the costs directly associated
with state and federal lawsuits. The
Tillinghast study went further. It took into
account such costs as the payments to re-
solve the millions of potential lawsuits that
never reach the courthouse, and the costs to
insurers of processing claims and defending
suits.

Note that the Tillinghast and Rand studies
consider only the tort system's direct costs
to the economy. Beyond the direct costs are
the harder-to-measure—but very real none-
theless—indirect costs incurred in efforts to
stay out of the trial lawyers’ talons.

For example, a 1989 American Medical As-
sociation study estimated that for every $1
they spend on insurance premiums, doctors
spend $2.70 performing often unnecessary
tests and beefing up record keeping to avoid
litigation; this suggests that excluding pre-
mium costs of about $5 billion to $6 billion,
the indirect tort tax related to medical mal-
practice liability alone cost the economy
about $15 billion that year.

How much of the nation's $738-billion-a-
year health care bill can be laid to the tort
system? Hard to say, but a 1991 study of auto
injury claims in Hawaii by the Insurance Re-
search Council gives some indication. The
study reports that medical treatment of a
typical neck sprain from whiplash comes to
about $1,300 if handled without a lawyer, on
a no-fault basis. The cost to treat the same
injury if part of a tort claim comes to about
$8,000.

One can argue that the right of consumers
to sue to recover for injury protects us
against incompetent doctors, and manufac-
turers who make lawnmovers that cut fin-
gers along with the grass. the problem with
the argument is that the tort industry has
grown so large that it is now reducing the
quality and availability of many goods and
services.

There are countless examples. Toxic leak
detectors, useful to anyone handling toxic
substances, were designed in the mid-1970s.
But many were kept off the market out of
fear of lawsuits should the detectors fail.

Or take small planes. Very few new, tech-
nologically advanced single- and twin-engine
planes are manufactured today because of 1i-
ability costs to the manufacturer. The per-
verse consequence: Older planes stay in use
longer than they would if prices of new ones
weren't so high,

Although impossible to quantify precisely,
it's likely that the tort system’s indirect
costs are at least as high as the direct ones.
That would put the annual tort tax at well
over 3300 billion today—and growing rapidly.
Rand’s James Kakalik thinks that the Amer-
fcan Medical Assoclation's estimate that
medical malpractice's estimate that medical
malpractice's indirect costs are over 2%
times direct costs is a fair high-end estimate
for the tort system as a whole.

Whatever its precise dimension, the tort
tax is now weighing heavily on the ability of
American industries to innovate and to com-
pete internationally. At 2.5 percent of U.8.
GNP, the tort system’s direct costs (as esti-
mated by Tillinghast for 1987) impose a bur-
den in the U.S. five times that in the UK.,
and almost seven times the level in Japan.
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There are a few rays of hope. Vice Presi-
dent Dan Quayle is pushing tort reform,
targeting such areas as frivolous lawsuits,
arbitrary punitive damages, '‘junk science”
in the courtroom (Forbes, July 8, 1991).
Among Quayle's proposals: Ban contingency
fees for expert witnesses, curb punitive dam-
ages and adopt the English Rule, whereby
losers pay the winners' costs. Last October
President George Bush signed an executive
order mandating that all government agen-
cies implement Quayle's proposed reforms
when litigating. In his State of the Union ad-
dress late last month, Bush again called for
tort reform.

But effective reform remains elusive.
Those who oppose it are too powerful and
have too much at stake. As of Jan. 22 a loser-
pays rule is authorized in most cases the
government brings. But this sensible reform
is toothless without budget approval from
Congress, whose members are unlikely to ap-

prove.

Perhaps the only real solution lies with
judges and juries. As they begin to appre-
ciate the true magnitude and ramifications
of the spiraling tort tax, they will be more
likely to throw frivolous lawsuits and venal
demands back at the lawyers responsible.

TORT GUSHERS FOR 1991

Juries handed down these jackpot tort ver-
dicts last year. The top ten total comes in at
three times the total of just three years ago.

$127.7 million, Chicago: Product Uabllmr
verdict against drug manufacturer Upjohn
Co., alleging that anti-inflammation drug
Depo-Medrol cansed blindness, which re-
sulted in loss of plaintiff’s eye.

$91.3 million, Brooklyn: 45-plaintiff con-
solidated award in case tried against Owens-
Corning Fiberglas and other asbestos manu-
facturers. Same jury still deciding product
identification, defendant’s culpability and
punitive damages.

$86.6 million, St. Louis: Sum of verdicts
against Decom Medical Waste Systems, KML
Corp., Bunker Resources, Recycling and Rec-
lamation Inc. and Raymond Adams, for ac-
cusing plaintiff of bringing AIDS virus into a
hospital. Settled, amount sealed.

$84.5 million, Houston: Premises liability
award against an apartment complex and its
management company in case of children
drowned and brain-damaged in complex pool.
Settled for $17 million.

$76 million, New York: Product liability
case consolidating 36 plaintiffs against the
Manville Trust, Owens-Illinois and other as-
bestos manufacturers.

$62 million, Santa Ana, Calif: Insurance
bad faith award against Truck Insurance Ex-
change and Farmer's Insurance Exchange
where insurer was accused of failing to pay
for insured's legal defense. Judge reduced
verdict to $58 million. On appeal.

$61.2 million, Anchorage: Insurance bad
faith case against underwriters at Lloyd’s of
London for failure to pay a restaurant own-
er's fire insurance claim. On appeal.

347 million, Houston: Product liability case
against Fibreboard and three other asbestos
manufacturers for 275 plaintiffs.

$35 million, Los Angeles: Finding against
California for fallure to maintain center bar-
rier of interstate highway in case of accident
resulting in quadriplegia to a 34-year-old
man. Settled for $15 million.

$33.8 million, Corpus Christi: Product li-
ability award against Merrell-Dow Pharma-
ceuticals for birth defects allegedly caused
by pregnant woman's use of Bendectin.

WHERE LAWYERS ARE PROSPECTING

If juries go along, these hot new tort topics
will make plaintiffs’ lawyers and their ex-
pert witnesses rich.
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Breast implants: Hundreds of cases pending
against Dow Corning, other manufacturers
and physicians, arising from alleged implant
leaks and fibrous tissue formation.

Halcion: At least 20 cases pending against
Upjohn Co.’s drug alleging behavioral side ef-
fects resulting in paranoia, suicide and mur-
der.

Insurance policies: Hundreds of bad faith
cases pending against many insurance com-
panies and agents alleging emotional dis-
tress after the insured’'s claim is rejected.

Electromagnetic fields: About a dozen per-
sonal injury cases against several utility
companies and electrical transmission equip-
ment manufacturers alleging brain damage,
cancer and leukemia caused by electric and
magnetic flelds.

Prozac: An estimated 100 cases pending
against Eli Lilly & Co. Supposed adverse ef-
fects include suicidal and homicidal behav-
ior.

NoTe.—Excludes civil verdicts against alleged or
convicted criminals.

Sources: Jury Verdict Research; Jury Verdict Re-
view; Forbes

The PRESIDING OFFICER. The time
of the Senator from Wisconsin has ex-
pired. The Senator from South Caro-
lina is recognized.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent the time under the
agreement be extended to 12:45.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. HOLLINGS. Mr. President, this
has been cleared on both sides.

REMOVAL OF INJUNCTION OF
SECRECY

Mr. HOLLINGS. Mr. President, as in
executive session, I ask unanimous
consent that the injunction of secrecy
be removed from the Partial Revision
of the Radio Regulations, Geneva, 1979,
relating to Mobile Services, Treaty
Document No. 102-29, transmitted to
the Senate today by the President.

I also ask that the treaty be consid-
ered as having been read the first time;
that it be referred, with accompanying
papers, to the Committee on Foreign
Relations and ordered to be printed;
and that the President’'s message be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The message of the President is as
follows:

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Partial
Revision of the Radio Regulations, Ge-
neva, 1979, signed on behalf of the Unit-
ed States at Geneva on October 17, 1987,
and the United States reservations and
statement as contained in the Final
Protocol. I transmit also, for the infor-
mation of the Senate, the report of the
Department of State with respect to
the 1987 Partial Revision. e

The 1987 Revision constitutes a par-
tial revision of the Radio Regulations,
Geneva 1979, to which the United
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States is a party. The primary purpose
of the present revision is to update the
existing regulations pertaining to the
mobile radio services to take into ac-
count technical advances and the rapid
growth of these services, and to imple-
ment the Global Maritime Distress and
Safety System. The revised regula-
tions, with the two exceptions noted
below, are consistent with the posi-
tions taken by the United States at the
1987 World Administrative Radio Con-
ference for the Mobile Services.

At the time of signature, the United
States submitted two reservations and
responded to a statement submitted by
Cuba directed at United States use of
radio frequencies in Guantanamo. The
specific reservations and statement are
addressed in the report of the Depart-
ment of State.

Most of the Partial Revision of the
Radio Regulations entered into force
October 3, 1989, for governments that,
by that date, had notified the Sec-
retary General of the International
Telecommunication Union of their ap-
proval thereof; provisions specifically
related to the maritime mobile service
in the high frequency bands entered
into force on July 1, 1991.

1 believe that the United States
should, subject to the reservations
mentioned above, become a party to
the 1987 Partial Revision, which has
the potential to improve mobile radio-
communications worldwide. It is my
hope that the Senate will take early
action on this matter and give its ad-
vice and consent to ratification.

GEORGE BUSH.

THE WHITE HOUSE, May 12, 1992.

RESCISSION OF CERTAIN BUDGET
AUTHORITY

The PRESIDING OFFICER. Under
the order of May 5, 1992, the Senate
having received from the House, H.R.
4990, all after the enacting clause of
H.R. 4990 is stricken and the text of S.
2403 as amended is inserted in lieu
thereof; H.R. 4990 is deemed read the
third time and passed, a motion to re-
consider is laid on the table, the title
amendment reported with 8. 2403 is
substituted for the title of H.R. 4990,
and S. 2403 is indefinitely postponed.
The Senate insists on its amendments,
requests a conference with the House,
and the Chair appoints the following
conferees on the part of the Senate:

Mr. BYRD, Mr. INOUYE, Mr. HOLLINGS,
Mr. JOHNSTON, Mr. BURDICK, Mr.
LEAHY, Mr. SASSER, Mr. DECONCINI, Mr.
BUMPERS, Mr. LAUTENBERG, Mr. HAR-
KIN, Ms. MIKuLskKi, Mr. REID, Mr.
ApDAMS, Mr. FOWLER, Mr. KERREY, Mr.
HATFIELD, Mr. STEVENS, Mr. GARN, Mr.
COCHRAN, Mr. KASTEN, Mr. D'AMATO,
Mr. RUDMAN, Mr. SPECTER, Mr. DOMEN-
1c1, Mr. NICKLES, Mr. GRAMM, Mr. BOND,
and Mr. GORTON.
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NATIONAL VOTER REGISTRATION
ACT OF 1991

The Senate continued with the con-
sideration of the bill.

Mr. HOLLINGS. Mr. President, I
want to speak just a few minutes and
then I will yield to the distinguished
former majority leader, the chairman
of our Senate Appropriations Commit-
tee, who wants to be heard.

Mr. President, the picture would be
painted on the side of the proponents of
this particular legislation that there is
tort lawyer opposition to it.

I am going to read from a letter of
Andrew Popper, professor of law and
duputy dean of American University:

Contrary to the assertions of the pro-
ponents of this bill, the academic commu-
nity, particularly the community of tort
professors, does not support this legislation.
To assess the opposition to this legislation, I
sent copies of S. 640 to a number of my col-
leagues within the academic community.

And the names of some 50 professors
of tort law over the country are in-
cluded.

I ask unanimous consent that the
letter and the list of professors be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE AMERICAN UNIVERSITY,
Washington, DC, September 27, 1991.
Hon. ERNEST F. HOLLINGS,
U.S. Senate, Washington, DC.

DEAR CHAIRMAN HOLLINGS: I wish to convey
to you and other members of the Commerce
Committee my deep concerns regarding S.
640. This legislation provides consumers with
no benefits while providing manufacturers
and insurers with reduced exposure in prod-
uct liability cases. Although milder than
prior versions, this bill is fatally flawed; it
provides obstacles to consumers seeking to
recover within the tort system and destroys
garefully established state law and proce-

ure.

Contrary to the assertions of the pro-
ponents of this bill, the academic commu-
nity, particularly the community of tort
professors, does not support this legislation.
To assess the opposition to this legislation, I
sent copies of 8. 640 to a number of my col-
leagues within the academic community.

I have listed on an attached sheet the
names of those law professors who have ex-
pressed opposition to this legislation. They
represent an extraordinarily diverse group of
individuals, having political and legal opin-
ions that cover the spectrum. What joins
them is their opposition to this unwise, un-
fair and ill-conceived legislative effort. 1
urge you and your colleagues to oppose this
legislation.

I would appreciate your including this list
in your hearing record. Thank you very
much.

ANDREW F. POPPER,
Professor of Law and Deputy Dean.
Professor Carol Olson, University of
Akron, C. Blake McDowell Law Center,
Akron, OH; Professor Mark Hager,
American University, Washington Col-
lege of Law, Washington, DC; Professor
James Boyle, American University,
Washington College of Law, Washing-
ton, DC; Professor Robert Vaughn,
American University, Washington Col-
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lege of Law, Washington, DC; Professor
Rob Leflar, University of Arkansas
School of Law, Fayetteville, AR; Pro-
fessor John Vargo, Bond University
School of Law, Queensland, Australia,
Product Liability Practice Guide, Mat-
thew Bender (1988); Professor Peter
Donovan, Boston College Law School,
Newton, MA; Professor Stephen D.
Sugarman, University of California,
Berkeley School of Law, Berkeley, CA.

Professor Marsha Cohen, University of
California, Hastings College of Law,
San Francisco, CA; Professor David J.
Jung, University of California, Hast-
ings College of Law, San Francisco,
CA; Professor Anita Bernstein, Univer-
sity of Chicago Law School, Chicago,
IL; Professor Howard Klemne, Univer-
sity of Colorado School of Law, Boul-
der, CO; Professor James Stark, Uni-
versity of Connecticut School of Law,
Hartford, CT; Professor Plerre Schlag,
University of Colorado School of Law,
Boulder, CO; Professor Theodore
Eisenberg, Cornell Law School, Ithaca,
NY; Professor Stephen Shiffrin, Cornell
Law School, Ithaca, NY; Professor
Barry Furrow, Widener University
School of Law, Wilmington, DE,

Professor Nancy Ehrenreich, University
of Denver College of Law, Denver, CO;
Professor Arthur Best, University of
Denver College of Law, Denver, CO;
Professor Michael Jacobs, DePaul Uni-
versity College of Law, Chicago, IL;
Professor Terence Kiely, DePaul Uni-
versity College of Law, Chicago, IL,
Professor John F. Banzhaf, III, George
Washington University Nat'l Law Cen-
ter, Washington, DC; Professor Joseph
Page, Georgetown University Law Cen-
ter, Washington, DC; Professor Teresa
Schwartz, Associate Dean for Academic
Affairs, George Washington University
Nat’l Law Center, Washington, DC,
Professor Duncan McLean Kennedy,
Harvard University School of Law,
Cambridge, MA; Professor Richard
Wright, Illinois Institute of Tech-
nology, Chicago-Kent College of Law,
Chicago, IL.

Professor Jean Love, University of Iowa
College of Law, Iowa City, IA 52242;
Professor James T. Jones, University
of Louisville School of law, Belknap
Campus, Louisville, KY; Professor Nick
Ashford, Assoclate Professor of Tech-
nology & Policy, MIT, Cambridge, MA;
Professor Taunya Lovell Banks, Uni-
versity of Maryland School of Law,
Baltimore, MD; Professor Kenneth
Kandaras, University of Maryland
School of Law, Baltimore, MD; Profes-
sor Mark Feldman, University of Mary-
land School of Law, Baltimore, MD;
Professor Jim Jeans, University of Mis-
souri-Kansas City, School of Law, Kan-
sas City, MO, Professor Nancy Levit,
University of Missouri-Kansas City,
School of Law, Kansas City, MO; Pro-
fessor Anne Scales, University of New
Mexico School of Law, Albuquerque,
NM.

Professor E. Donald Shapiro, New York

Law School, New York, NY; Professor
Joyce E. McConnell, City University of
New York Law School at Queens Col-
lege, Flushing, NY; Professor Lucinda
Finley, State University of New York
at Buffalo, School of Law, Buffalo, NY;
Professor Bob Adler, University of
North Carolina, Chapel Hill, NC; Pro-
fessor Sally Sharp, University of North
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Carolina School of Law, Chapel Hill,
NC; Professor Thomas Koenig, PhD,
Northeastern University School of
Law, Boston, MA; Professor Marshall
Shapo, Northwestern University
School of Law, Chicago, IL; Professor
Peter Kutner, University of Oklahoma
Law Center, Norman, OK; Professor
Jeffrey G. Miller, Pace University
School of Law, White Plains, NY.

Professor Okinaner Christian Dark, Uni-
versity of Richmond, The T.C. Williams
School of Law, Richmond, VA; Profes-
sor Howard Latin, Rutgers, The State
University of New Jersey, 8S.L
Newhouse Center for Law & Justice,
Newark NJ; Professor Jay Feinman,
Rutgers, The State University of New
Jersey, School of Law, Camden, NJ;
Professor Gary Francione, Rutgers,
The State University of New Jersey,
S.I. Newhouse Center for Law & Jus-
tice, Newark, NJ; Professor Mary L.
Lyndon, 8t. John's University School
of Law, Jamaica, NY; Professor Tom
Lambert, Suffolk University Law
School, Beacon Hill, Boston, MA; Pro-
fessor Michael L. Rustad, Suffolk Uni-
versity Law School, Beacon Hill, Bos-
ton, MA; Professor Peter Bell, Syra-
cuse University College of Law, Syra-
cuse, NY

Professor Leslie Bender, Syracuse Uni-
versity College of Law, Syracuse, NY.
Professor Frank McClellan, Temple
University School of Law, Philadel-
phia, PA; Professor William Woodward,
Temple University School of Law,
Philadelphia, PA; Professor Jerry Phil-
lips, University of Tennessee College of
Law, Knoxville, TN; Professor Tom
McGarrity, University of Texas School
of Law, Austin, TX; Professor Rhoda L.
Berkowitz, University of Toledo Col-
lege of Law, Toledo, OH; Professor
David Andrew Logan, Wake Forest
University School of Law, Winston-
Salem, NC; Professor Marc Galanter,
University of Wisconsin Law School,
Madison, WI; Professor Ellen Widess,
Center for Public Interest Law, Chil-
dren's Advocacy Institute, San Fran-
cisco, CA.

Mr. HOLLINGS. Second, Mr. Presi-
dent, Consumers Union, the Consumer
Federation of America, Public Citizen’s
Congress Watch, U.S. Public Interest
Research Group are also in opposition
to this, as is the Association of State
Supreme Court Justices, the Associa-
tion of State Attorneys General, and
the Association of State Legislators.
We have wonderful company. The
American Bar Association has consist-
ently appeared and testified against
this particular measure.

My colleague from Missouri uses
strong language to argue that the civil
justice system is seriously flawed. In
truth, it is less than 1 percent of the
cost to industry itself. And as to keep-
ing products off the market, let me
read from the particular report by
Rand Institute of Civil Justice:

Supporters of product liability reform,
changing the liability standard limiting pu-
nitive damages, capping awards and the like
argue that product liability discourages re-
search and development, thereby impairing
America's industrial competitiveness in de-
priving consumers of useful products, but the
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empirical evidence for this proposition is
generally quite weak.

That is what they found. The Insti-
tute for Civil Justice is chaired by the
chairman of the board of Dow Chemi-
cal, Paul Oreffice, and its Board of
Overseers includes Roger Joslyn, chair-
man of State Farm Fire and Casualty;
Ruben Mettler, director and former
chairman and CEO of TRW; Franklin
Nutter, former president of the Alli-
ance of American Insurers; Roger
Smith, former chairman and CEO of
General Motors; William Snyder, chair-
man and CEO of GEICO; and Shirley
Hufstedler, former U.S. circuit judge
and former Secretary of Education. We
can go right on down the list.

Incidentally, many of the members of
the health community oppose this.
Also, Edward Levy, former Attorney
General of the United States, now dis-
tinguished professor emeritus, School
of Law, University of Chicago.

I want to make one final point before
1 yield, and that is with respect to this
ambush here today. If there is any
doubt in anyone’s mind, all one needs
to do is read this alternative dispute
resolution procedure. It says once the
ADR proceeding there is requested:

If the offeree refuses to proceed pursuant
to alternative dispute resolution procedure
and the court determines that such refusal
was unreasonable and not in good faith, the
court shall assess reasonable attorneys fees
and costs against the offeree. For the pur-
poses of this section, there shall be created a
rebuttable presumption that a refusal by an
offeree to proceed pursuant to such alter-
native dispute resolution procedure was un-
reasonable and not in good faith if a verdict
is rendered in favor of the offeror.

That says to me, with represented in-
jured parties, as well as insurance com-
panies, that when the poor client walks
in, I am saying wait a minute, you
have some Federal rules here. I know
what they are going to do. They are
going to say let us go to alternative
dispute resolution and if I do not ac-
cept it and we go ahead to trial, you
have to win your case, there cannot be
any judicial error, or whatever else.
Whatever happens, we are going into a
lot of investigation, court costs, what
have you. Under the contingency fee,
that was all right if I won; if I did not
win, I had to pay it all; but now under
this one, I can tell you here and now
under paying all these costs if you are
going to refuse it, you better bring in
$15,000 to $20,000 and I will be glad to
proceed with the case. What this means
is that only rich injured parties will
have their day in court; meaning the
Bill of Rights guaranteed under the
seventh amendment and guaranteed in
every State the right in a civil case to
a trial by jury has now been condi-
tioned. I believe this is unconstitu-
tional—as I pointed it out at the hear-
ing. But they have the bit in their
teeth and they are trying to absolutely
ambush injured parties with very bad
legislation that never should have
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reached the floor, to tell you the truth.
I yield the floor.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia, the distin-
guished President pro tempore.

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask unan-
imous consent that there be a period
for the transaction of morning busi-
ness, not to exceed 15 minutes, and
that I may speak therein.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. I thank the Chair.

(The remarks of Mr. BYRD pertaining
to the submission of Senate Resolution
295 are located in today's RECORD under
“Submission of Concurrent and Senate
Resolutions.")

Mr. BYRD. Mr. President, I ask unan-
imous consent that I may proceed for 2
additional minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. I thank the Chair.

(The remarks of Mr. BYRD pertaining
to the submission of Senate Concurrent
Resolution 117 are located in today’s
RECORD under “‘Submission of Concur-
rent and Senate Resolutions.”)

RECESS UNTIL 2:15 P.M.

The PRESIDING OFFICER. Under
the previous order, the Senate will
stand in recess until the hour of 2:15
p.m.

Thereupon, the Senate, at 12:53 p.m.,
recessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Mr.
ADAMS].

NATIONAL VOTER REGISTRATION
ACT

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. Under
the previous order, the time between
2:15 p.m. and 4 p.m. shall be equally di-
vided and controlled by the Senator
from South Carolina [Mr. HOLLINGS] or
his designee, and the Senator from Wis-
consin [Mr, KASTEN] or his designee.

Therefore, the Senate is now in
order. Who seeks recognition?

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, on a
situation I cleared with the managers,
I ask unanimous consent to address the
Senate for 4 minutes as if in morning
business for the purposes of the intro-
duction of a concurrent resolution.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The Senator from Iowa is recognized.

Mr. GRASSLEY. I thank the Chair.

(The remarks of Mr, GRASSLEY per-
taining to the submission of Senate
Concurrent Resolution 118 are located
in today's RECORD under ‘Submission
of Concurrent and Senate Resolu-
tions.")

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, I yield 5
minutes to the distinguished Senator
from Utah [Mr. GARN].

The PRESIDING OFFICER. The Sen-
ator from Utah [Mr. GARN] is recog-
nized for 5 minutes.

Mr. GARN. Mr. President, I thank
my colleague from Washington. I will
not take long. I have spoken at great
length on many occasions on this issue
over the years and it is not necessary
to take the time of the Senate to do it

again.

But I do rise in support of the prod-
uct liability amendment to S. 250. We
have a legal profession in this country,
Mr. President, that I believe is out of
control.

We are reading a lot of articles lately
about CEO compensation. I think that
almost pales in an inconsequential na-
ture to the matter of legal fees and the
way the legal profession is behaving,
and particularly in this area of product
liability. In one area that I will talk
about, it has virtually destroyed an in-
dustry.

Twenty years ago the U.S. general
aviation industry was manufacturing
more than 20,000 airplanes a year. Last
year, it was less than 900. Cessna
ceased to make piston-driven aircraft
totally because of product liability.
Piper is in its second bankruptcy and is
probably going to move to Canada. I
hope they do. I hope they can get back
into production. We have Beech and
Mooney that still make piston-engine
airplanes in this country. So we have
literally wiped out an industry.

But to those who claim that this is in
the interest of safety, I would suggest
that most of us are flying old aircraft
because the new ones are too expen-
sive. The cheapest Beechcraft Bonanza
single engine will cost about $245,000,
and 40 percent of that, on the average,
is for product liability.

One example of how ridiculous these
lawsuits have become—I think every-
body knows that a Piper Cub is one of
the classics of general aviation air-
craft; it has been around since the late
1930’'s—an individual decided to modify
his Piper illegally. He removed the
front seat, put in a piece of plywood as
a makeshift seat, mounted a camera
facing backward to the rear of the
cockpit, and hired a photographer to
take pictures of him in the air. He
wanted his facial expressions while he
was doing acrobatics. He crashed on
take off.

I remind my colleagues everything
was an illegal modification, under FAA

CONGRESSIONAL RECORD—SENATE

rulings, to the airplane. Because he
could not see, he crashed. The photog-
rapher was killed. The pilot sustained
brain damage from the cameras lens
hitting him in the face, and he success-
fully sued Piper for $1 million because
they did not design the airplane with a
shoulder harness.

Now attorneys ought to be embar-
rassed to take cases like that, let alone
pursue them and put companies out of
business for such idiocy. At the time
the airplane was designed there were
no seatbelts in cars, let alone shoulder
harnesses, and certainly there were
none in general aviation airplanes
though they did have seatbelts.

I could go on and on and on with
cases that people would not believe are
true, but they are.

We talk about jobs and the economy.
We are destroying an industry because
of the greed and selfishness of the Trial
Lawyers Association.

My own airplane is a 1948 Navion that
I bought in 1969. I paid $5,000 for the en-
tire airplane. Two years ago I started
to restore it. I am doing most of the
labor myself, all the dumb work that
does not require a great deal of skill,
but, nevertheless, saving me a lot of
money. But that 35,000 airplane that I
have owned free and clear since 1969,
putting all new control cables, new
wiring, new instruments, remanufac-
tured engine, I am into it $60,000. And
I am not finished because I am paying
the attorneys, not the mechanics and
the factories, 60 thousand bucks.

I am going to buy a new propeller for
$5,300; $5,300 just for the propeller
alone. That is $300 dollars more than I
paid for the whole airplane. Utterly ri-
diculous.

We are shipping our used airplanes
overseas. We are going to be buying
airplanes from overseas because we
cannot get this under control.

I think it is time the legal profession
themselves started to police them-
selves. The attorneys in this body
ought to start quit passing lawyer’s re-
lief bills for when they leave the Sen-
ate so they could make a few hundred
thousand bucks a year. Enough is
enough. And we should allow the Amer-
ican aviation-building industry to get
back into business and not have ridicu-
lous suits like one at Cessna where
they just had to pay $250,000 for some-
body who ran out of gas because it was
cheaper to pay him off than to win the
suit.

I thank the Chair.

The PRESIDING OFFICER. The time
of the Senator has expired.

Who seeks recognition?

Mr. HOLLINGS. Mr. President, with-
out objection, I yield, as if in morning
business, 4 minutes to the distin-
guished Senator from Rhode Island.

The PRESIDING OFFICER. Is there
objection? Hearing no objection the
Senator from Rhode Island is recog-
nized for 4 minutes as though in morn-
ing business.

May 12, 1992

Mr. PELL. Mr. President, I thank my
colleague and friend.

(The remarks of Mr. PELL pertaining
to the introduction of 8. 2690 are lo-
cated in today’s RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.”)

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, I yield
myself 15 minutes, or so much as I use.

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized for
15 minutes.

Mr. GORTON. Mr. President, accord-
ing to a 1989 study by the Tillinghast
insurance consulting firm, tort law in
the United States imposed $117 billion
in costs on the economy of this coun-
try in 1987. That figure represents 2.5
percent of our gross national product.
According to Prof. Robert Tollison of
George Mason University, this is near-
ly double the level of the United
States’ net national savings and is one-
fourth of gross domestic private invest-
ment.

When we in the Senate debate the
subject of the competitiveness of
American industry and economic
growth, we speak of fiscal policy, in-
dustrial policy, fringe benefits and the
like. But almost never do we deal with
the costs of regulation and of a legal
system which perhaps imposes greater
costs and inhibitions on our economy
than any of these other factors.

Recent studies indicate that these
excessive costs are, indeed, a drain on
our American economy. William
Niskanen, a leading economist at the
CATO Institute, who once served on
the Council of Economic Advisers, has
concluded that each additional lawyer
in the United States reduces our gross
national product by $2.5 million. Mr.
Niskanen reasons that the work of law-
yvers causes businesses to divert re-
sources from undertakings that gen-
erate wealth and create jobs to trans-
action costs.

Prof. Stephen Magee of the Univer-
sity of Texas is somewhat more dis-
criminating in that respect, stating
that almost the first two-thirds of law-
yers in the United States actually con-
tribute to our economy. But the final
third, and any additions thereafter do,
in fact, reduce our gross national prod-
uct by well over $1 million per individ-
ual.

Professor Magee analyzed the econo-
mies of 28 countries by comparing eco-
nomic growth with the share of each
country’s employed persons who were
lawyers. He concluded that as the num-
ber of lawyers in a society increases,
economic growth declines.

Product liability costs are a major
factor in this economic inhibition on
the growth of our economy. The exces-
sive costs of the tort system put Amer-
ican companies at a competitive dis-
advantage in world markets.

According to a study conducted for
the Department of Commerce, domes-
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tic manufacturers face product liabil-
ity costs of from 20 to 50 times more
than those paid by their foreign com-
petitors.

Mr. President, I ask unanimous con-
sent that an article from the National
Journal of April 25, 1992, containing
many of these citations be printed in
the RECORD at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. GORTON. An excellent example
of this competitive disadvantage can
be found in the 1988 Conference Board
survey of chief executive officers. It
stated that in 1986, $7 billion of Dow
Chemical’s $13 billion in annual sales
came from sales overseas, and the com-
pany’s legal and insurance expenses in
the United States totaled $100 million.
During that same year, Dow paid less
than one-fifth of that amount for com-
parable services overseas, even though
its foreign sales substantially exceeded
its domestic sales.

Important sectors of our domestic
economy are losing substantial market
shares to foreign competitors because
of the excessive costs of the product li-
ability system. They put American in-
terests at a competitive disadvantage.
For example, the National Machine
Tool Builders Association estimates
that it has lost nearly 25 percent of its
market share to foreign competitors in
recent years. Much of this loss is at-
tributed to the excessive cost of the
current product liability system, which
takes resources from and inhibits the
development and marketing of innova-
tive products. The U.S. machine tool
industry spends seven times as much
money on product liability costs as it
does on research and development.

Higher prices are just one aspect of
our competitiveness problem. The cur-
rent product liability system often
leads manufacturers to decide not to
market new products. For example,
John Gatzemeyer designed a safety rail
to assist young children going up and
down stairs while he was a student of
industrial design at Syracuse Univer-
sity. His design won a first prize in 1989
from the Juvenile Products Manufac-
turers Association and a gold award
from the Industrial Designers Society
of America.

Fisher-Price, however, declined to
produce this child rail because of li-
ability concerns. Its spokesman stated:

We're a little bit afraid to do anything
with a product that has anything to do with
stairs.

Fisher-Price's situation is not un-
usual.

The Conference Board found that
nearly half of the firms in the survey
have discontinued products as a result
of the product liability system. In addi-
tion, 39 percent had decided not to in-
troduce new product lines, and 25 per-
cent had discontinued product research
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as a result of the system. Prof. Michael
Porter of the Harvard Business School,
author of a recently published book en-
titled “The Competitive Advantage Of
Nations,” told the Commerce Commit-
tee:

American liability law, as it is' now struc-
tured, causes companies to slow the rate of
innovation. L

The problem is particularly pro-
nounced in the area of medical prod-
ucts and technology. The American
Medical Association stated in 1988:

Innovative new products are not being de-
veloped or are being withheld from the mar-
ket because of liability concerns or inability
to obtain adequate insurance,

The uncertainty of the current sys-
tem extends beyond product manufac-
turing into the scientific community.
It stifles the scientific research essen-
tial for the development of innovative
products. Dr. Malcolm Skolnick, a pro-
fessor of biophysics at the University
of Texas Health Science Center, who is
also a lawyer, told the Commerce Com-
mittee at an April 5, 1990, hearing:

SBcientific inquiry is stifled. Ideas in areas
where litigation has occurred will not re-
ceive support for exploration and develop-
ment. Producers fearful of possible suit will
discourage additional investigation which
can be used against them in future claims.

Former Secretary Mosbacher told the
Commerce Committee that the unpre-
dictability of the current system dis-
courages research universities from li-
censing patents to business firms for
fear of being sued as a ‘‘deep pocket.”

The amendment before us today, Mr.
President, will restore fairness to the
product liability system. It combines
two bills, originally before the Com-
merce Committee, one S. 640, a product
liability bill, and another, a bill for
lawsuits involving aircraft. Aircraft
manufacturers are perhaps the most
graphic illustration of the defects of
the present product liability system.

A once-dominant national industry
in small private aircraft has been al-
most totally driven out of business by
product liability costs which often ex-
ceed more than 50 percent of the cost of
a new airplane.

S. 640 is a modest approach toward
the product liability crisis. It has had
removed from it many of the changes
in substantive law which were so con-
troversial in earlier versions of product
liability legislation. It includes essen-
tially three sets of ideas: Responsibil-
ity for a harm which has actually been
created; the costs of legal proceedings;
and the right of injured parties to re-
ceive compensation.

In the first matter, the centerpiece of
this bill is the abolition of joint and
several liability with respect to non-
economic damages such as pain and
suffering. It is outrageous that, under
our present legal system, an individual
or a company which is only 1, 5, or 10
percent responsible for an accident can,
if it is the responsible party, be re-
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quired to pay 100 percent of the result-
ing damages.

In addition, this bill states that the
sellers of products will be liable only
for their own negligence or their fail-
ure to comply with an express war-
ranty, or if the manufacturer cannot be
brought into court or is judgment
proof. They will not under other cir-
cumstances be responsible for the neg-
ligence or defects or others; and, third,
this bill gives the defendant an abso-
lute defense, if plaintiff’s drunk or
drugged condition was more than 50
percent responsible for his injuries. It
is difficult for this Senator to see why
any reasonable person should disagree
with those changes.

Perhaps even more significantly, this
bill will reduce legal costs. It will do so
by going at product liability cases with
a very modified English system. Under
this bill, should it become law, either
party to a product liability case may
make an expedited settlement offer. If
the offeree refuses the offer, and ends
up not doing better or doing worse than
under the proposed settlement after
the litigation is over, the offeree must
pay the costs and reasonable legal fees
of the other side. This will be a tremen-
dous incentive for the early settlement
of litigation.

In addition, either party may offer to
participate in an approved voluntary
alternative dispute resolution proce-
dure. If a party flatly refuses to do so
and later loses a verdict, that party,
again, will pay the opponent’s costs
and reasonable legal fees.

In connection with punitive damages,
the subject of much of the newspaper
stories and the huge and dramatic ver-
dicts, a plaintiff under this bill must
prove conscious, flagrant indifference
to the safety of those who might be
harmed by a clear and convincing case
of evidence. This, I am convinced, will
end most of the outrageous verdicts for
punitive damages.

Finally, this bill protects the right of
injured parties to receive compensa-
tion in one significant way. It contains
a statute of limitations which only be-
gins to run, and then lasts for 2 years,
after an injured person discovers his or
her injury, and its cause. Some State’s
statutes now begin to run from the
time of injury, even though the injury
may not be discovered until the entire
time is over.

Mr. President, as I have said, this is
a relatively modest approach to prod-
uct liability legislation. It does not
change the substantive laws of the
States. It does not redefine negligence
or a cause of action. It does not reflect
the maximum amount of compensatory
damages, or for that matter punitive
damages.

In addition, this amendment does not
change the right of any person to go
into court. What it does do is to con-
centrate responsibility on the person
or the party which is actually respon-
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sible for causing an injury and it in-
cludes strong motivation to discourage
litigation going on and on and on by
saying settle early, agree to an alter-
native dispute resolution, or risk hav-
ing to pay the other side’s costs and
reasonable attorney’s fees if you turn
out to be wrong. It adds to the rights of
individuals with respect to a statute of
limitations and, all in all, is a modest,
important step toward returning jus-
tice to the American legal system and
competitiveness to our economy.
EXHIBIT 1
[From the National Journal, Apr. 25, 1992]
THE PARASITE ECONOMY
(By Jonathan Rauch)

Though the disease is ancient, only re-
cently have anatomists of the body politic
identified and dissected it, partly because
the visible symptoms are worsening. Para-
sitemia economicus—in plain English, the
parasite economy.

It is a disease that has claimed many vic-
tims and has benefited only the lawyers, lob-
byists and politicians who have flourished as
the sickness spreads. The parasite economy
has ‘a peculiar ability to suck in resources
and feed on its own growth. It absorbs not
only financial capital but human capital as
well. It sucked in, among many, many oth-
ers, M. Michael LaPlaca.

Twenty years ago, he was the national
sales manager of Hertz Corp. In the early
1970s he changed to practicing law. Not sur-
prisingly, a lot of his work was for car rental
businesses.

Then came what was, for his clients, an
alarming development. In 1989, with the sup-
port of some consumer advocates, a bill was
introduced in Congress that said, ‘‘No rental
car company shall . . . hold any authorized
driver liable for any damage' to a rented
car, except in a few specially defined cases
such as drunken driving. If you drove your
rental car into a tree, or if you left the keys
in it and it got stolen, you couldn’t be found
liable, even if you were insured (which most
people are). The rental company would eat
the loss.

Such losses are less sustainable for small
car-rental companies than for the industry
giants, such as Hertz and Avis Inc. “What
the bill does if it becomes law,” LaPlaca
said, “is to put enormous pressure on small-
er companies to raise their prices.” In New
York state, where a similar law passed in
1988, dozens of little car-rental firms, with
names like Ugly Duckling and No Problem
Rent-a-Car, have gone bust. As a result,
small rental companies bitterly oppose the
measure currently known as HR 123. Hertz
and Avis strongly support it.

Until 1989, small and medium-sized car-
rental businesses never had much of a pres-
ence in Washington, because Washington had
never paid the industry much attention, But
things have changed. In May 1989, soon after
the liability bill was introduced, LaPlaca or-
ganized the Car Rental Coalition to stop it.
So far, LaPlaca estimates, the coalition and
its member companies have spent a million
dollars retaining five lobbying shops. That
doesn’t count time donated by hundreds of
people in the car-rental business.

Set aside the legal niceties. The crucial
economic point is that this million dollars
produces nothing. Instead, it eats up existing
wealth, which could otherwise have been
used for productive investment. The same
goes for money spent by the bill's advocates.
Economists call this transfer-seeking.

CONGRESSIONAL RECORD—SENATE

Only one class of people will certainly
come out ahead. Thanks to HR 1293, the
lawyering, lobbying and politicking class is
several million dollars richer, Another Wash-
ington lobby has been born, and another po-
litical action committee, too: LaPlaca’s coa-
lition authorized one in February. Like all
PACs, it will invest in friendly politicians
rather than in new factories.

As for Mike LaPlaca, the man who was a
business executive 20 years ago now spends
half his time lobbying. “'I lived 52 years with-
out ever having to petition the Congress on
behalf of myself or a client,”” he said (he is
now 54), “‘and in many ways, I wish I could
go back to the 52nd year.”

In effect, the bill, whether it passes or not,
has created lobbying jobs. Moreover, once a
lobby is organized, it usually stays around
either to defend against new raids by its
competitors or to seek favors of its own.
Feeding Washington is now a cost of doing
business in the car-rental industry. Rental-
car customers lose. K Street wins.

A lot of explanations have been advanced
for America’s disappointing productivity
growth over the past 20 or so years, none of
them wholly satisfactory. Recently, an
emerging body of economic research has
added another possibility to the list of para-
sites.

“Our economy is absolutely infested with
transfer-seeking,” Clemson University econ-
omist David N. Laband said. "I think it
takes an unbelievable number of forms and
absorbs an unbelievable amount of re-
sources.”’ Even the lowest estimates put the
costs in the hundreds of billions a year.

The public isn't unaware of what's going
on. Inchoate but growing public frustration
with parasites fuels Edmund G. (Jerry)
Brown Jr.'s presidential campaign, provokes
White House attacks on lawyers, shapes leg-
islative reforms such as the mid-1980s tax re-
form and the 1990 budget agreement. As the
public's resentment grows, the parasites
themselves are gradually becoming a politi-
cal issue.

Gradually, too, economists are learning
how to think about the peculiar dynamic of
the parasite economy. How much does it
cost? Why does it feed on its own growth?
Recent research is beginning to yield clues.

WHO IS A PARASITE?

Begin with a thought experiment. You are
the president of Acme Big Flange Co. and
you have an additional $1 million to invest.
You face stiff competition from mini-flange
mills. You want the best available return on
your money. What are your options?

First, you can buy a new high-speed flange-
milling machine or a better inventory con-
trol system. Either will improve your com-
pany's productivity, but probably not dra-
matically. (Remember, this is an additional,
or “marginal,” $1 million. You would have
already made the most-lucrative invest-
ments.) Over a decade, you might earn 10-15
percent annually on your investment, maybe
$100,000-5150,000 a year.

Second, for $1 million you can hire one of
the best lobbyists in Washington. The lobby-
ist might be able to get you a tax break, a
subsidy or, best of all, a law putting many
mini-flange mills out of business. Any of the
above might easily be worth $10 million a

year.

Query: Which is the better investment?

“If I throw in a million here or a million
there, I might get a hundred million back,”
sald a Washington lobbyist who asked that
his name be withheld for fear of upsetting
his clients. *And there are probably enough
cases like that so they keep throwing money
in.”
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The lobbyist, of course, was talking about
transfer-seeking. If you want to make your-
self richer, you must invest either in produc-
ing more wealth (productive activity) or in
getting some of someone else's wealth
(transfer-seeking). From the individual's
point of view, the two are equivalent. But
from a social point of view, the two are very
different.

Each bit of energy we spend taking some-
one else's wealth is that much less energy
spent producing more wealth. If we all spent
all our time trying to get our hands into our
neighbors' pockets, we’d all be very busy,
and yet we'd produce nothing and eventually
we would all starve. Thus, transfer-seeking,
in marked contrast with productive invest-
ment, is a negative-sum game,

And how big might the negative sums be?
Now another thought experiment. You have
$100 and I want $100. Question: In principle,
how much might I be willing to spend to get
your $1007 Answer: up to $99. And, in prin-
ciple, how much might you be willing to
spend to keep your $100, once you realize I'm
after it? Answer: $99 again.

Adding the numbers gives a startling re-
sult: In principle, the two of us can ration-
ally consume almost $200 fighting over an ex-
isting $100. Yet nothing would be produced.

True, in spending $99 to get your $100, I
would be creating jobs. But that's like pay-
ing somebody to steal cars. If I hire someone
to manufacture a car, society gets a new job
and a new car, and so is wealthier. But if I
hire someone to steal existing cars, I've
merely moved a job out of a productive sec-
tor and into the car-theft sector. Society
would be better off, indeed, if I had never
created such a job.

Obviously, this kind of activity can quick-
ly get expensive for all concerned. Yet it
keeps going as long as any one person sees a
payoff in engaging in it. “I think it may be
that the thing feeds on itself,” said Univer-
sity of Arizona economist Gordon Tullock,
whose work in the late 1960s broke ground in
the academic study of transfer-seeking.
“Every time you have a successful lobbying
effort, that advertises the wvalue of lobby-
ing.”

Now we reach the central peculiarity of
transfer-seeking—the peculiarity that earns
it the sobriquet parasitemia economicus. A
parasite is set apart from a mere freeloader
by its ability to force its target to divert en-
ergy to combating it. You can't ignore para-
sites, the way you can ignore junk mail, pan-
handlers or pesky real estate salesmen. If
yvou don’t defend yourself, parasites forcibly
take your money.

In America, only a few classes of people
have the ability to take your money if you
don't fend them off. One, of course, is the
criminal class. Fending off thieves costs us
hundreds of billions of dollars a year. (In 1985
alone, about $340 billion, economists Laband
and John P. Sophocleus calculate. We spend
almost §10 billion a year just on locks.)

But you can invest in legal transfer-seek-
ing, too—with one proviso. To get someone
else's wealth without buying it, you must
have the help of the law. To get the law's
help, you need one of three kinds of people:
politicians, lobbyists (who influence politi-
cians) and lawyers (who can get a court judg-
ment). These people have a strange char-
acteristic: to fend off a lawyer or lobbyist,
you need to hire another lawyer or lobbyist.

When Arista Records Inc. was sued for
fraud on the ground that its pop duo Milli
Vanilli didn't do their own singing, the com-
pany didn't have the option of ignoring the
lawsuit. It had to fight back with lawyers of
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its own. Similarly, if a competitor starts to
move legislation that costs you a lot of
money, you'd be stupid not to hire a lobhy-
ist. Mike LaPlaca was sucked into the para-
site economy because it was attacking his
clients. That’s how it grows, even though so-
ciety as a whole would be wealthier if it
shrank.

Good help isn't cheap, of course. Lawyers
can cost $200 an hour, lobbyists $5,000 a
month and politicians whatever the market
will bear. They extract fees (or political con-
tributions) regardless of who wins or loses.
Under the settlement in the Milli Vanilli
case, 80,000 or so alert fans will get $1 refunds
on singles, $2 on cassettes and $3 on compact
disks. That might make them feel a little
better. But the lawyers will feel a lot better,
because they come away with considerably
more than $3 each.

To say that lawyers and lobbyists richly
benefit from transfer-seeking is not nec-
essarily to say that they cause it. Some law-
yers do opportunistically drum up lawsuits,
but most are probably meeting clients' de-
mand. And that is the real point: A system
full of redistributive laws inherently creates
opportunities for transfer-seeking. Busi-
nesses seek (or defend) tariffs, unions seek
minimum-wage laws and laws against hiring
permanent replacements for strikers, farm-
ers seek subsidies, plaintiffs seek damages,
postal workers seek bans on competition,
car-rental companies seek liability legisla-
tion that hobbles their competitors, and so
on, and on and on.

To blame the lawyers and lobbyists, in
other words, is to blame the messenger. If
the parasite economy grows, the implication
is that the return on investing in it has im-
proved relative to the return on investing in
new factories, faster machines, better edu-
cation. That seems to have happened, judg-
ing from the size of the parasite economy in
Washington.

SIZE OF THE INFESTATION

Given the trillions in direct spending and
indirect perks that slosh through Washing-
ton and all the state capitals year after year,
the surprise for many years was how small
the parasite economy was, not how large.
The past two decades, however, have seen
rapid growth in the transfer-seeking indus-
try. Comprehensive figures don’t seem to
exist, but a lot of indicators point in the
same direction:

According to the Senate’s Office of Public
Records, the number of active lobbyists reg-
istered with the Senate (by no means the
total of all who lobby in Washington) has in-
creased from 3,065 in 1976, when the office’s
records begin, to 8,531 today. At that rate,
the number of lobbyists doubles about every
10 years.

According to various editions of Colum-
bia's Books Inc.'s Washington Representa-
tives, the number of people working in the
capital to influence government rose from
about 10,000 in 1982 to about 14,500 in 1991,

According to data collected by Gale Re-
search Inc. and cited by the American Soci-
ety of Association Executives, the number of
national associations rose from 4,900 in 1956
to 8,800 in 1965, 12,900 in 1975, and 23,000 by
1989. That's doubling every 15 years.

Of the extant assoclations, more and more
have been sucked into Washington. Accord-
ing to Columbia Books, the percentage of
trade and professional associations
headquartered in Washington rose steadily
from 19 percent in 1971 to 32 percent by 1990.
In the Washington suburb of Fairfax County,
Va., alone, The Washington Post reported in
1979, “the number of trade and professional

CONGRESSIONAL RECORD—SENATE

groups has increased from 2 to 125 in the past
decade."”

The number of lawyers in America has
nearly tripled over the past three decades,
from 260,000 in 1960 to about 760,000 today.
More significantly, the number of lawyers
per million Americans stayed about constant
(at 1,200) for the 100 years ending in 1970, but
then more than doubled (to 3,100) by 1988.

Though the amount by which litigation
has grown in recent decades is disputed, the
trend is not. “The number of federal lawsuits
has nearly tripled in the past three decades,
rising from less than 90,000 in 1960 to more
than 250,000 in 1990," writes Peter Carlson in
The Washington Post Magazine.

According to the District of Columbia Em-
ployment Services Department, just from
1988 (when the count begins) to 1991, the
number of people employed in legal services
in the Washington metropolitan area grew
by 10 percent, half again as fast as the
growth in the service sector as a whole. It
seems reasonable to guess that this is not a
three-year anomaly.

It also seems reasonable to believe that all
these lobbylists and lawyers did not get into
business with the sworn aim of bleeding the
American economy dry. To the contrary:
Usually, the goals are noble and the inten-
tions good. A further fascinating peculiarity
of the parasite economy is that it behaves
the same way regardless of whether the para-
sites are cynical opportunists or idealistic
seekers after justice. As with a bacillus or a
tapeworm, it's not that the parasite is evil;
it's that it is just trying to get what it
thinks it deserves.

The drive to reform health care, for exam-
ple, is motivated by concern for the strained
middle class and the uninsured poor. But the
result will inevitably be a boon to the trans-
fer-seeking economy. The health insurance
and medical industries have already begun a
multimillion-dollar lobbying campaign, A
Democrat who recently left a Capitol Hill
staff job to set up shop lobbying is relying
heavily on health care business. ““The stakes
are just obviously there,” he said. “I can’t
work in the Administration, and you've got
to make a living.”

Health care resource are steadily sucked
into the whirlpool. The National Health
Council Inc. counted 117 health groups rep-
resented or headquartered in Washington in
1979, and 741 last year.

On March 12, the American Nurses Associa-
tion moved its headquarters—and half a mil-
lion pounds of office furniture and equip-
ment—to L'Enfant Plaza, after 20 years in
Kansas City, MO. “We have nursing's agenda
for health care reform,"” a spokeswoman
said. Last July, the American Hospital Asso-
ciation moved its top officers to Washington,
believing (a spokeswoman said) that they
“*should be closer to the action.”

Whether the reform effort will lead to the
passage of health care legislation remains to
be seen. In any case, however, the parasite
economy will grow.

THE INFESTATION'S COST

In 1980 alone, the number of new admis-
sions to the U.S. bar exceeded the total num-
ber of lawyers in Japan. In America, about
three-fourths of the people who take the bar
exam pass It, in Japan, about 2 percent. The
Japanese believe one reason their economy
grows faster than ours is that they invest
more capital in research and development
and less in suing each other. Are they right?

Professors who try to measure the cost of
transfer-seeking come up with amounts
ranging from about 3 percent of gross na-
tional product (GNP) a year to almost 50 per-
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cent, according to Robert D. Tollison, an
economist who directs George Mason Univer-
sity's Center for the Study of Public Choice.
Most estimates cluster in the range of 5-12
percent, however, or about $300 billion-$700
billion this year.

‘‘Even the smallest number, 3 percent, is a
lot of wealth to be pissing away, if you can
help it,” Tollison said. For instance, 3 per-
cent of GNP, if it was available for invest-
ment, would roughly double the notoriously
small U.S. pool of net national savings, and
it would increase by a fourth the amount of
gross private investment.

A number of indirect estimates suggest
that the losses are well above 3 percent. A
particularly popular method among econo-
mist—and particularly unpopular among
lawyers—is the lawyer regression-analysis.
The idea here is that because lawyers are
fairly east to count, and because they ac-
count for many lobbyists and all lawyers,
they make good proxy for the size of a na-
tion’s noncriminal parasite class.

One such analysis, by economist Stephen
P. Magee of the University of Texas (Austin),
plotted the prevalence of lawyers against the
economic growth for 28 countries. The Magee
Effect is pretty clear: Having more lawyers
is associated with lower growth, a result
consistent with the hypothesis that where
there are a lot of lawyers, people are devot-
ing a higher share of resources to transfer-
seeking.

The Magee Corollary is, if anything, even
stronger. In an 18-nation regression analysis,
Magee found that the more lawyers a coun-
try has in its parliament, the lower its eco-
nomic growth tends to be. The U.8. House is
42 percent lawyers; the 18-country average
for lower houses of parliament is 15 percent.
The difference, Magee calculates, reduced
the American GNP by $220 billion in 1990—
more than $1 billion per lawyer in Congress.
“Basically ,”" he said in an interview,
‘“they're just generating business for them-
selves.”

Every economy needs some lawyers; the
question is, how many is too much? Magee’s
work finds that the first two-thirds or so of
U.8. lawyers contribute to growth, but the
extra third considerably reduces it. Each ad-
ditional lawyer, he finds, reduces U.S. GNP
by about $2.5 million year.

Other lawyer regressions have independ-
ently come out in pretty much the same
place. Economist William A. Niskanen, Jr. of
the Cato Institute in Washington also came
up with $2.5 million per additional lawyer.
Laband and Sophoclens found that each law-
ver costs $2.6 million in forgone GNF. More-
over, they compared states and found that a
higher density of lawyers was assoclated
with *“‘significantly lower™ growth in per
capita income.

Such studies don't, unfortunately, tell
whether lawyers are the cause of costly
transfer-seeking or merely a symptom. They
do tend to confirm, however, that a lot of po-
tentially productive capital is spent in court
and on Capitol Hill. A lot is spent, too, on
parasite-related seminars, databases and
magazines such as this one, the better to
“keep track of the political influences that
affect your bottom line—before it's too
late,” as a recent promotional mailing for
State Legislatures magazine put it.

Transfer-seeking even acts as a hidden sub-
sidy for golf courses and fancy restaurants—
favorite business venues for lobbyists. When
Laband and several colleagues compared
state capitals with similar noncapital cities
(and controlled for extraneous factors), they
found that the capitals had—you guessed it—
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a higher proportion of golf courses and sit-

down restaurants. Moreover, the bigger the

state government's share of state income,

the more fancy restaurants there are. As

government grows, parasites eat better.
POLITICAL BACKLASH

A dog with fleas or ticks will seratch and
bite to get rid of them, often to the point of
wounding itself. Monkeys with worms will
search desperately for medicinal plants, The
body politic appears to behave analogously,
especially recently.

Among the anti-parasite spasms is former
California Gov. Brown's unexpectedly tena-
cious campaign for the Democratic presi-
dential nomination. Brown rages that “‘only
the rich hire lobbyists . . . to ensure that the
system favors themselves at the expense of
everyone else.,” His attacks on big-dollar
campaign contributions focus on ‘‘the people
who always figure out a way to prosper even
as more Americans suffer.”” He touts his flat-
tax proposal as an assault on “the crooked
Washington fund-raising machine that rou-
tinely auctions off loop-holes to the highest
bidder.”

More and more of the public seem to have
latched on to the fact that the parasite econ-
omy thrives on political and legal activity,
whether or not that activity solves any-
body’s problems. Brown’'s rhetoric taps the
public’'s anger by attacking the parasite
class. His flat-tax plan is widely dismissed as
being bad for the poor. But a flat tax would
also be bad for parasites who make a living
by lobbying and lawyering today's Byzantine
tax code. Which is Brown’s point.

It was also, to a large extent, the point of
the milestone 1986 Tax Reform Act, arguably
the most sophisticated anti-parasite medi-
cine of our time. Conservatives agreed to
close tax loopholes that heavily benefited
the wealthy, liberals agreed to bring down
the high tax rates that made the wealthy so
desperate to get loopholes. The idea was that
lower rates would make loophole-lobbying
and tax-finagling a less lucrative invest-
ment. The country as a whole would gain,
and parasites would lose.

To a large extent, it worked; in the years
just after tax reform, loophole lobbying
seems to have diminished. That may help ex-
plain the sharp drop in registered lobbyists
in 1988. The trouble is that the deal is al-
re.dy falling apart. President Bush wants a
hust of new tax breaks to stimulate the
economy, and liberals in Congress want to
raise rates. The result would be to raise the
profitability of tax finagling, thus putting
retired tax lawyers and lobbyists back in
business.

More recently, in the 1990 budget agree-
ment, Congress tried pitting parasites
against each other: It put caps on spending,
s0 as to force transfer-seekers to feed off
each other’s programs. Given the growth in
the deficit, how well this worked is open to
question. Also open to question is the effec-
tiveness of yet another anti-parasite pro-
posal, term limits. The idea here is that de-
nying politicians a professional career in
politics might make them less inclined to
pander to favor-seekers.

Then there's the medicine beloved of Vice
President Dan Quayle and his Competitive-
ness Council: litigation reform. The Admin-
istration wants to make life more difficult
for plaintiffs’ lawyers, thus deterring oppor-
tunistic lawsuits. For instance, the Adminis-
tration proposes limiting punitive damages
and requiring that the loser pay attorneys’
fees as is done in most other countries.

Consumer groups and lawyers are out-
raged, saying that such reforms would deter
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reasonable claims. Most controversial of all
is the “‘economic rights' movement, which
wants to persuade the courts that regulatory
transfer-seeking is often an unconstitutional
violation of property rights. This is popular
with conservative legal scholars and activ-
ists, but other supporters are few,

And that. finally, is the problem with at-
tempts to cure parasites by making proce-
dural reforms: The process Isn't the main
problem. In America, the professional para-
sites are serving an enthusiastic clientele—

the American public.

The New York City activist whose barrage
of lawsuits recently stopped the 57-story Co-
lumbus Center project will cost the city's
economy a sizable sum. To the people who
support him, however, he is just using the
tools available to do what's right. One per-
son's parasite is another’s noble reformer.

This is why lawyers, lobbyists, politicians
and political activists are infuriated by the
notion that transfer-seeking produces noth-
ing. On the contrary, they say: It produces
justice. Many Americans agree.

Consider the 1990 Americans With Disabil-
ities Act. It is compassionate bill intended to
broaden handicapped people’s access to all
kinds of buildings. But most laws, like power
switches, are binary instruments: They say
“you always must’’ or ‘‘vou never may,” not
“you usually should.” Inevitably, in an at-
tempt to adapt binary law to an infinitely
complex world, Congress wrote the disabil-
ities statute vaguely, requiring ‘‘readily
achievable’ measures and ‘‘reasonable ac-
commodations.” Just thrashing out what the
law requires, therefore, will keep a brigade
of lawyers in clover.

Responding to those lawyers’ lawsuits and
petitions will keep another brigade of law-
yers busy. ‘“Most major law firms,”” The
Washington Post reported earlier this year,
“are well aware that [the disabilities act]
will open up a vast new area of discrimina-
tion law and, potentially, a lot of business.”
Already, the paper said, ‘“‘many, many" law
firms are holding seminars on the act, as are
disability-rights groups and businesses
(**searching for answers to such questions,
how does a ski resort get a paraplegic skier
up a mountain?").

Viewed one way, the disabilities act is a
civil rights measure expanding justice for
the handicapped. Viewed another way, it's a
public works jobs program for lawyers.
Which view is correct? Both.

The public demands governmental machin-
ery that redistributes wealth or directs how
it must be spent, and yet the same public
rages at the parasites who work the machin-
ery for a living—and who force others to fol-
low suit. But the public can’t have the one
without the other. Ultimately, what feeds
the parasite economy is not lawyers and lob-
byists but laws, all of which pass with the
blessing of some share of the public.

That is why a popular means to cope with
unpopular parasites has yet to be found.
“There really is no good answer to what you
do to break this gridlock,” Tollison said.
Until the level of anti-parasite rage exceeds
voters' appetite for benefits and favors
plucked from other people’s pockets, ever
more parasites will dig into their expensive
meals at fancy restaurants, wishing each
other bon appétit.

Mr. BIDEN addressed the Chair.

Mr. HOLLINGS. Mr. President, I
yield as much time as is necessary to
the distinguished Senator from Dela-

ware.
The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.
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Mr. BIDEN. Mr. President, I will not
take a great deal of time at this time.
The chairman of the Commerce Com-
mittee, Senator HOLLINGS, and the
chairman of the Subcommittee on
Courts, Senator HEFLIN, have already
spoken in opposition to the amendment
that has been offered as a very inter-
esting product liability reform.

I, too, for the record would like to in-
dicate my opposition to this so-called
reform. But my purpose at this mo-
ment is not to speak to the merits, al-
though after listening to my friend
from the State of Washington, I as-
sume he would suggest maybe the rea-
son the automobile industry is losing
to the Japanese is because of product
liability reform and the reason we have
lost the television industry in America
is probably because of product liability
reform, and the reason why we have
lost other major segments of American
industry, including steel, are probably
the consequence of product liability re-
form.

I have been dumbfounded and amazed
to learn just how significant the
present product liability reform system
is. Geez, if we had known this, we
would not be in the economic decline.
Obviously, it has nothing to do with
poor management judgments made by
the managerial class of this Nation
over the past 15 or 20 years. It probably
has nothing to do with the greed or
lack of courage on the part of man-
agers to take chances of investing in
new product lines.

I am sure—I have really been enlight-
ened today—that it is product liability
reform. I expect if this passes, we
ought to rebound extremely rapidly.
We probably will become the number
one producer in the world again, in the
United States as well, with regard to
automobiles, steel, television, and the
rest, along with the other industries
the Senator so blithely suggests have
gone in demise as a consequence of
product liability reform.

But, as I said, it is not my intention
to speak to the merits at the moment.
I will come back to do that. Let me
make two other points.

One, this amendment is two bills
combined. One of those two bills was
referred to the Judiciary Committee.
We did have an opportunity to speak to
it and we did vote it down 10 to 2. Most
of us who had a chance to look at it
viewed this as a bailout piece of legis-
lation for the aviation industry.

We talk about lawyers here, it is very
easy to beat up on lawyers. I notice
most of the lawyers are making the ar-
guments about beating up on lawyers
today. What is that old line? I am sure
my friend from the State of Washing-
ton will remember it. I do not. But to
paraphrase it, it is from Shakespeare,
one character looks at the other and he
says, the first thing we do is kill all
the lawyers.

Let us agree all lawyers are bad, ter-
rible, rotten, even though a majority of
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the Members of the Senate are those
same folks. It is amazing how lawyers
in here spend all the time talking
about how bad their profession is,
while they are lawyers, a little bit like
incumbents. I do not know an incum-
bent running as an incumbent. Every
incumbent in here is a challenger and
has not been here at all.

This has been a very enlightening
discussion I have heard thus far. But
let me get to my point and sit down.

This is a matter for the concurrent
jurisdiction of the Judiciary Commit-
tee. There is no disagreement about
the nature of the products liability leg-
islation. It is a bill that concerns, first
and foremost, the legal system. No one
questions that this legislation is fully
within the jurisdiction of my commit-
tee, the Judiciary Committee. The dis-
tinguished chairman of the Committee
on Commerce, Senator HOLLINGS,
agrees with that conclusion and even
the bill's proponents acknowledge that
Judiciary Committee has a claim to
the bill.

So, Mr. President, I ask, why was the
Product Liability Fairness Act, as it is
called, a bill that would affect major
changes in our tort system and rewrite
the traditional prineciples of federalism,
not referred to the Judiciary Commit-
tee? And why is the bill that so affects
issues central to the Judiciary Com-
mittee’s jurisdiction been offered as an
amendment to the legislation reform-
ing our voting system?

I do not want to appear to be cynical,
but I will suggest the reason it was not
referred is that they did not want a
committee of jurisdiction to look at
the merits of the bill, and I suggest
maybe it is attached to this bill be-
cause the people who attached it—I
wonder how many people for this bill
to which it is attached are for reform-
ing our voting system?

I will bet you if we take a look, there
is a correspondence between those
standing, pushing this legislation at
this moment, on a bill to broaden the
franchise; I just bet you. It is probably
just purely coincidental—they are the
same people who are against the
motor-voter bill, the same people who
want to make it harder for people to
vote.

I may be wrong, and Lord forgive me
if I am, but I have a funny feeling that
this bill was picked and the Judiciary
Committee was avoided because there
was not a desire to have a serious de-
bate and look at this legislation but
because it is also very much in vogune
this year, led by our Vice President of
the United States, to lawyer bash. I
guess a couple of years ago it was let
us doctor bash, and we will probably be
union bashing and we are going to
manager bash.

We are a great Nation, or leaders in
this great Nation who find it some-
times a lot easier to look for scape-
goats to blame all our problems on
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than dealing with some of the serious
problems we have. But again, I am
probably a bit too cynical, probably
just a bit too cynical.

This probably has nothing to do with
the desire to defeat broadening the
franchise. This probably has nothing to
do with defeating the effort to make it
easier for people to register to vote. It
probably has nothing to do with that.
Maybe just one or two of the people
pushing this may have that view.
Maybe not.

But why is it not referred to the Ju-
diciary Committee? I suspect that one
of the reasons is because they—and the
Judiciary Committee, I might note for
the record, is made up of Republicans
and Democrats and last time out, as I
said, when half of this bill was referred,
10 voted against it and 2 voted for it. I
would suggest also that shortly after
the Commerce Committee reported the
bill last year, I sought a referral that
would discharge S. 640, the amendment
in question, from the Judiciary Com-
mittee by March 15. There was not a
desire to get the bill and bury it.

When I went to the chairman of the
Commerce Committee and said, hey,
look, this falls within our jurisdiction,
jointly refer it over and we will report
it out, and if we do not have it reported
out by March 15, a couple of months
ago, it would automatically have come
to the floor, or be eligible to come to
the floor. We could not get an agree-
ment to even have the Judiciary Com-
mittee look at the bill even with the
commitment that there would be a
guarantee that by March 15 of this
year, several months ago, it would
have to be reported out or automati-
cally discharged. Instead, the support-
ers of S. 640 said only that they would
not object to an agreement—and I
quote from their November 18 letter,
“whereby the Judiciary Committee
would be discharged of the bill no later
than January 27, 1992.”

We were out of session roughly from
the time this bill passed and I sought
referral, until 3 days before that Janu-
ary—I think it is 3 days or less than a
week—before the January 27 date. On
January 27, we had been back in ses-
sion 3 days.

Three days to consider and make rec-
ommendations on legislation that
would fundamentally change American
jurisprudence;

Three days to determine the desir-
ability of rewriting our unique system
of federalism;

Three days to judge the wisdom of
ending the longstanding power of
States to control tort law;

Three days to reach conclusions
about shortening the time for victims
to file claims; and

Three days to decide whether to scale
back the deterrent effect of punitive
damages on corporations that know-
ingly make dangerous products.

To limit the Judiciary’s time for de-
liberation to 3 days is simply not rea-
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sonable. Now we face the consequences.
Now we have a bill that must be re-
viewed by the Judiciary Committee but
has not even been referred there.

And let us be clear. It is the bill's
sponsors that are responsible for creat-
ing this impasse. With an agreement on
referral, and Judiciary Committee re-
view, the bill would now be ready for
Senate action Instead, an unreasonable
demand has prevented the bill's timely
consideration.

Mr. President, if we believe that the
Judiciary Committee should review
legislation on product liability reform,
then the Senate cannot consider S. 640
at this time.

The amendment offered by Senator
KASTEN should be defeated and the
Product Liability Fairness Act should
be referred to the Judiciary Committee
for an expeditious but thorough review.

I only suggest the amendment offered
by Senator KASTEN should be defeated
and the Product Liability Fairness Act
should be referred to the Judiciary
Committee, and whereby if it were, we
would then agree expeditious but thor-
ough review guaranteeing that there
would be an automatic discharge from
the committee to bring it back out on
the floor after we have had time to
look at it and amend it if it warranted
amending, or at least letting the full
Senate have the benefit of what 14 Re-
publicans and Democrats in the com-
mittee of jurisdiction have to say
about the merits of this legislation.

I thank my friends for listening and
for yielding that time.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. Who
seeks recognition? The Senator from
Washington.

Mr. GORTON. Mr. President, very
briefly, 4 days after this bill was re-
ported from the Commerce Committee,
on November 14—that is to say, on No-
vember 14, eight members who voted
for the bill on that committee wrote a
formal letter to the distinguished
chairman of the Judiciary Committee
offering a T0-calendar day sequential
referral until January 27.

While there have been many informal
discussions, no written or formal re-
sponse to that offer has ever been re-
ceived. Of course, we have now gone al-
most 6 months from the time that this
bill was here sitting on the calendar,
all knowing exactly what the rec-
ommendations of the Judiciary Com-
mittee would be, because the bill is
identical to the one which did go to the
Judiciary Committee 2 years ago.

Mr. BIDEN. Will the Senator yield on
that point since he has referenced the
Judiciary Committee just for me to re-
spond?

Mr. GORTON. I will yield.

Mr. BIDEN. I will only take a mo-
ment.

Mr. President, there were literally
hours of discussion and negotiation be-
tween and among our staffs and indi-
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vidual members, committee to com-
mittee, and between the Senator from
Alabama and, if I am not mistaken,
Senator ROCKEFELLER and I believe
Senator DANFORTH—I may be mistaken
about Senator DANFORTH—trying to
work out a time agreement. So I do not
think the Senator wishes to imply that
we got the offer, sat on the offer, and
did not take it seriously and/or did not
offer alternatives, or is he implying
that?

Mr. GORTON. The Senator is not im-
plying that, but he is quite aware of
the fact that the approach was lei-
surely, to say the least.

Mr. BIDEN. I point out one other
thing, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Washington has the floor.
Does he yield to the Senator from
Delaware?

Mr. BIDEN. If I may respond to one
other point.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. I thank my colleague.

Mr. President, the bill referred to the
Judiciary Committee and voted on was
essentially half of this bill. The half re-
lates to the aviation piece. That is
what we voted on in the committee. I
thought he said we voted on—maybe I
misunderstood—the entire amendment
as attached to this bill. To the best of
my knowledge, I could be mistaken but
I think that is not the case.

The PRESIDING OFFICER. The Sen-
ator from Washington has the floor.

Mr. GORTON. As I understand it, Mr.
President, I say to the Senator from
Delaware, the bill which was before the
Judiciary Committee in the last Con-
gress was the general product liability
bill. This aviation product liability bill
has added to it, the Senator is correct.

I yield 15 minutes to the Senator
from Kentucky, Mr. MCCONNELL.

The PRESIDING OFFICER. The Sen-
a’ior from Kentucky is recognized for 15
minutes.

Mr. McCONNELL. Mr. President, the
amendment before us, regarding prod-
uct liability, in fact, constitutes a tax
cut. We are about to vote on whether
to give working families a tax cut—a
tax cut that requires no offset to con-
form with the Budget Act; a tax cut
that will not increase the deficit; in
fact, it will ultimately reduce it by
stimulating economic growth. Mr.
President, I am speaking of the law-
yer’'s tax—the cost of liability crisis.

The lawyer’'s tax is insidious. It is
added to virtually every product sold
in this country. And it is a regressive
tax. It accounts for 95 percent of the
cost of a child vaccine. It is one-third
the cost of stepladder. It is $300 added
to the cost of having a baby delivered.

The lawyer's tax is a stealth tax.
Americans do not see it every month in
their paycheck stubs. They do not fill
out a 1040 form every year to make
sure they paid enough, or to get a re-
fund. There is no refund.
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But, the tax is there, Mr. President,
and it is hitting our Nation hard. Di-
rect litigation costs and higher insur-
ance premiums cost this country $80
billion every year. The total cost of the
lawyer’'s tax, including expenses in-
curred trying to avoid it, is $300 billion
every year, $300 billion.

It is no wonder that America has 70
percent of the world’s lawyers; litiga-
tion is one industry that is thriving in
this country.

Mr. President, no other country
wants this industry. It spreads like a
plague, killing innovation, productiv-
ity, and the ability to compete in the
world marketplace. This lawyer’s tax is
a terrible drag on the U.S. economy. A
study commissioned by the Depart-
ment of Commerce found that many
foreign competitors have product li-
ability insurance costs that are 20 to 50
times lower—I repeat, lower—than
American companies.

A survey conducted by the Con-
ference Board representing 3,600 orga-
nizations in more than 50 nations con-
cluded that because of liability con-
cerns: 47 percent of U.S. manufacturers
have withdrawn products from the
market, and 25 percent have discon-
tinued some form of product research.

A University of Texas study of the
lawyer’s tax found that it reduced the
United States’' gross national product
10 percent below its potential during
the last decade.

I have often talked of the trade defi-
cit-lawyer surplus. The University of
Texas study illustrates this phenome-
non—a startling finding that economic
growth is inversely related to the num-
ber of lawyers. At one end of the scale,
high economic growth, are countries
such as Japan, Hong Kong, and Singa-
pore. At the lower end of growth are
the countries where lawyers account
for nearly 5 percent of white-collar
workers: Chile, Uruguay, and yes, the
United States.

Japan, who some feel is conquering
us economically, is certainly not doing
it with lawyers. They are beating us
with engineers and scientists. Japan
has 116 scientists and engineers for
every lawyer. The United States has
five scientists and engineers for every
lawyer. U.S. scientists and engineers
are having to load up on liability insur-
ance to protect themselves from that
lawyer.

Mr. President, I have heard eloguent
speeches decrying unemployment in
this country. Here is a chance to do
something constructive about it. We
can make our country more competi-
tive in the world marketplace by cut-
ting the U.S. lawyer tax through tort
reform. Decrease the lawyer’'s tax, in-
crease competitiveness, and increase
jobs. That is economic growth.

Mr. President, I have been at this
fight, along with others, for many
years, going back to my tenure on the
Judiciary Committee where I, as chair-
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man of the Courts Subcommittee co-
chaired hearings for many days on this
subject in conjunction with several
bills I had introduced over the years.

Four years ago, I finally secured a
vote on comprehensive tort reform in
the form of an amendment to the High-
Risk Disease Notification Act. It
failed, but the vote indicated there is
considerable support in the Senate for
comprehensive tort reform and re-
affirmed my belief that we could pass
meaningful reform at some point in the
future.

Subsequent votes on tort reform
amendments I have offered in the last
couple of years show there is bipartisan
concern on this issue and support for
action. Yet, action is always impeded
because it is said that ‘‘now is not the
time." **This is not the bill.”

Mr. President, now is the time.

Mr. President, I heard one of my col-
leagues who is opposed to this amend-
ment offered by Senator KASTEN would
impose uniformity in tort law on the
States. I would ask my colleague to
consider the underlying measure—the
motor-voter bill. The motor-voter bill
imposes uniform voter registration
laws on the States. Talk about Federal
intrusion into the business of States.

The product liability bill introduced
by Senator KASTEN and Senator ROCKE-
FELLER is cosponsored by 30 Senators.
Forty-five Senators have either co-
sponsored this bill or voted for it in
committee.

The amendment before us gives all
Senators an opportunity to go on
record in support of restoring sanity
and reason to our Nation's civil justice
system. this amendment is the Sen-
ate’s chance to do something the coun-
try really needs and would benefit all
Americans—businesses, consumers, em-
ployees, and unemployed citizens who
desperately need the economic growth
liability reform can generate.

It has been said recently that we are
trivializing the Senate by dealing with
s0 many nonessential issues. With all
due respect to those who support motor
voter, it clearly is a trivial issue when
compared to the amendment offered by
my friend from Wisconsin. This is real-
ly important for the country. It is real-
ly something that needs to be acted
upon.

Mr. President, 3 years ago I intro-
duced the Lawsuit Reform Act. Last
fall, I reintroduced this bill. It would,
among other things—

First, abolish the doctrine of joint
and several liability, so that a defend-
ant's share of the damages is propor-
tional with his share of responsibility
for causing the harm;

Second, that bill would require the
loser of any civil action covered by the
bill to pay the legal costs of the win-
ner, up to a reasonable limit, unless
the loser is legally indigent;

Third, that bill would prohibit a per-
son from suing others if the person was
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under the influence of illegal drugs or
alcohol and this condition was over 50
percent responsible for their injury;

Fourth, it would provide that awards
for damages in product liability suits
will be offset by payments from work-
ers’' compensation programs;

Fifth, limit the statutory liability of
local governments under 42 U.S.C. 1983
except in bona fide constitutional
rights cases; and

Sixth, promote alternative means of
dispute resolution.

Mr. President, these are not the end-
all/be-all of tort reform. They are six
reasonable provisions which embody
basic fairness.

Plaintiffs’ lawyers vigorously dispute
this, of course. They are particularly
critical of the loser-pays provision, a
commonsense law found in virtually all
the European countries that we will be
competing against as part of the EEC
after 1992. As L. Gordon Crovitz noted
in an article for the Wall Street Jour-
nal last year, Mr. Crovitz said:

The reform most threatening to contin-
gency-fee lawyers would have the U.S. join
the rest of the world with the loser-pays rule
in most Federal lawsuits. Under this system,
the party that loses a lawsuit—plaintiff or
defendant—would have to pay the other
side’s lawyer. This might make it harder for
lawyers to find plaintiffs willing to part with
a large fraction of their award as a contin-
gency fee, especially in cases where the li-
ability is clear and the only question is how
large damages will be.

This method of financing cases could also
make defendants less likely to settle bad
cases just to avoid crippling legal costs. In-
stead of paying lawyermail in so-called
strike suits to get rid of an abusive lawsuit,
defendants could go to trial, win and get
their legal costs reimbursed.

Walter K. Olson, a senior fellow at
the Manhattan Institute, is a renowned
scholar on this issue. He observes that:

America is the only major country that de-
nies to the winner of a lawsuit the right to
collect legal fees from the loser.

Mr. Olson also discusses at length an
issue this bill does not address: contin-
gency fees. He states:

In virtually every other country, society
has deemed that lawyers, like doctors,
should be shielded from the temptations of
the contingency fee.

Mr. President, there is an argument
to be made for limiting centingency
fees. My bill, and the Kasten-Rocke-
feller bill before us, do not do it. This
amendment does not cap damages. I of-
fered a modest amendment last year to
the civil rights bill to ensure that vic-
tims of discrimination are not gouged
by plaintiffs’ lawyers. I sought to limit
plaintiffs’ attorney fees to 20 percent of
the total judgment in cases brought
under that bill. Under my amendment,
one-fifth of the award—a sizable cut—
could have gone to lawyers. Opponents
said that was not enough, lawyers
would not take these cases because
they would not be sufficiently lucra-
tive. So much for the plaintiffs’ bar
being the champion of the poor.
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The amendment before us is a bal-
anced, reasonable, and effective means
of protecting the rights of victims of
wrongful injuries as well as victims of
wrongful lawsuits. This amendment
has already received support of nearly
half the Senate.

No wonder the trial lawyers are
scared that there may finally be a full
Senate vote on product liability re-
form.

Mr, President, there is no shortage of
lawyers in this country. Our Nation is
crawling with lawyers, nearly 800,000
and counting. The lawyer-density in
the United States is phenomenal com-
pared to our principal trading partners.
Japan has 11 lawyers per 100,000 people;
Britain, 82; Germany, 111; and the Unit-
ed States has 281 lawyers per 100,000
people.

Against odds like these, cutting the
lawyer tax will not be an easy task.
However, it is a worthy endeavor and I
commend Senator KASTEN for his te-
nacity in pursuing it.

Walter Olson intelligently conveys
the rationale for reform. He said:

Lawyers are delegated certain guasi-gov-
ernmental powers to invoke compulsory
process. In particular, they can initiate law-
suits that impose huge unrecompensed costs
on what frequently turn out to be innocent
opponents. As we know from the case of pol-
lution, the opportunity to impose costs on
other people is likely to be overused unless it
is regulated or priced in some way. In no way
does it violate individual rights to demand of
those who seek to wield this coercive power
that they submit in exchange to certain
rules to prevent its overuse.

Mr. President, I have a list of organi-
zations supporting the product liability
bill that is before us—35 pages, single-
spaced. Roughly 1,500 organizations.
Think of the millions of hard-working
American families represented by these
1,500 organizations.

This coalition represents the life-
blood of our economy.

And on the other side of the arena,
you have the wealthy club of plaintiffs’
lawyers. Which side are we going to
stand with today, Mr. President?

The Kasten amendment protects both
the victims of wrongful injuries—who
have a right to fair compensation—and
the victims of wrongful lawsuits. While
I would like to do more, this amend-
ment would go a long way toward re-
storing balance and reason to our Na-
tion’s civil justice system; a civil jus-
tice system that is crushing America’s
volunteer spirit, driving up health care
costs, reducing educational opportuni-
ties, cutting essential services of local
governments, and making America less
competitive in the world marketplace.

The civil justice system—the law-
yer's tax—is costing America jobs. It is
costing consumers billions. And it is
robbing Americans of products that, al-
though better than existing products,
do not have an established legal his-
tory and therefore are too risky to put
on the marketplace.
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Self-styled consumer advocates say
all these lawsuits are necessary to pro-
tect Americans from shoddy products.
They say all these lawsuits have made
America a safer place. These advocates
will not tell you, however, that their
activities are financially supported by
the plaintiffs’ lawyers.

Nor will they tell you that plaintiffs
receive only 43 percent of the total
judgments and awards. Lawyers and
courts get the majority of the money.
This system does not serve plaintiffs,
defendants or consumers. It serves law-
yers.

There is growing evidence that the li-
ability craze is actually making our
country less safe. Earlier this year, a
team of scientists, engineers, physi-
cians and lawyers examined the impact
of U.S. liability laws on safety and in-
novation. Their report, ‘*The Liability
Maze'" was issued by the Brookings In-
stitution. The report found little sta-
tistical evidence that lawsuits had ac-
tually led to the development of safer
product. In fact, it said we may be less
safe as a result of excessive litigation.

Most pharmaceutical firms have
stopped making vaccines, because of li-
ability. Thirteen American companies
were working on contraceptive devices
20 years ago; now only one takes the li-
ability risk. Some companies even
have stopped AIDS research, because of
the liability risk.

Mr. President, while the courts spend
time and resources trying to sort
through the mountain of frivelous and
unnecessary cases filed in this country,
needy plaintiffs suffering debilitating
injuries who have legitimate cases are
forced to wait in line. That is not jus-
tice, it is a travesty.

It is a travesty that one special in-
terest group can so effectively block
any reform to restore balance and rea-
son to our Nation’s civil justice sys-
tem. David Gergen wrote to this effect
in U.S. News & World Report a couple
of months ago:

Over the past quarter century, courts and
state legislatures have rewritten the rules so
that a lawsuit is no longer an option of last
resort but a weapon of choice, a reach for the
jackpot. Plaintiffs once collected only for
out-of-pocket costs and only when the other
party was negligent: now they often sue for
every emotional pain and gouge anyone with
a deep pocket, regardless of culpability. The
system demeans everyone it touches. Plain-
tiff attorneys assert they are just protecting
the rights of their clients. But even legiti-
mate claims—and to be sure, there are
many—serve mainly to enrich the lawyers.

Mr. President, if we persist in doing
nothing to address the gross abuses of
the system; if we continue to let a pow-
erful special interest group dictate our
agenda; then we will have done a dis-
service to the American people.

The amendment before us protects
vietims of wrongful injuries as well as
victims of wrongful lawsuits. It will
speed up justice by weeding out frivo-
lous suits and inject some sanity, rea-
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son and balance to our Nation's civil
justice system.

Mr. President, this legislation is long
overdue.

The PRESIDING OFFICER. Who
yvields time? The Senator from Wiscon-
sin.

Mr. KASTEN. Parliamentary in-
quiry. How much time is available to
each side?

The PRESIDING OFFICER. The Sen-
ator from Wisconsin controls 13 min-
utes, 39 seconds; the Senator from
South Carolina, 36 minutes, 33 seconds.

Mr. KASTEN. Mr. President, I will
ask that a quorum call be put into ef-
fect but let me ask that the time not
count against either side, and give us a
moment until we have an opportunity
to see if we can put speakers in order.

So, Mr. President, I ask unanimous
consent that the time on the quorum
call not be allocated to either side. I
will be suggesting the absence of a
guoruam.

Mr. HOLLINGS. But it is going to
have to be allocated, because we are
starting the vote at 4 o’clock. That is
what I am afraid of. I do not mind di-
viding the time that is left right now.
Let us do that I just have Senator HEF-
LIN, myself, and few others. Let us di-
vide the remaining time.

I ask unanimous consent that the re-
maining 50 minutes be divided equally.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KASTEN. I thank the Senator.

Mr. HOLLINGS. Regarding the 4
o'clock vote, we forgot to ask unani-
mous consent that the mandatory
gquorum required under rule XXII be
wavied. That has been cleared, and I do
make that request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who yields time?

Mr. KASTEN. Mr. President, I yield
myself such time as I may consume.

Mr. President, if I can, I would like
to take just a moment to go back and
pick up on some of the statements that
have been made. I want to begin by
talking about the broad-base support
that this legislation has. The Senator
from Missouri [Mr. DANFORTH] pointed
out that when you have a bill which is
supported all across America, it is a
very, very important piece of legisla-
tion. This bill, in fact, is supported all
across this country.

I have a long list of a number of dif-
ferent individuals and groups who sup-
port this. Let me quickly point some
out: American Hardware Manufactur-
ers, Institute of CPA’s, Machine Tool
Distributors, American Red Cross,
American Road and Transportation
Builders, Textile Machinery Associa-
tion, Textile Manufacturers Institute,
American Wholesale Hardware Associa-
tion. And I am just going through and
picking out different groups. The Boys
Clubs of America, the Bicycle Whole-
sale Distributors Association, Citizens
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for a Sound Economy, and other groups
that are concerned about the Federal
budget deficit and incentives for busi-
ness, such as Computer Dealers and
Leasers Associations, the Hand Tools
Institute, the Helicopter Association.

We have talked about the importance
of this legislation with regard to avia-
tion.

The Independent Laboratory Dis-
tributors, Independent Medical Dis-
tributors Association, concerned about
problems like DPT vaccine which,
when we began this legislation, that
DPT shot was $2.80, and there were four
people in the business. Today, there is
one manufacturer left. The shot now
costs—the actual serum costs $11.40.
That huge increase is all attributable
to product liability cost and lack of li-
ability insurance.

The Jewelry Industry Distributors.
Group after group. This is a small busi-
ness issue. From school bus drivers, to
nurse midwives, to the Boys and Girls
Clubs, to the Boy Scouts, to county
governments, municipal governments.
I might also suggest that the National
Governors Conference also supports
this legislation. So the Governors sup-
port it. But, most importantly, all
across this country, this is a system
which is affecting all of us.

The present system is working
against the interest of consumers in a
number of different ways. It simply is
untrue that the present system pro-
tects the interested consumers. It does
not. Product liability reform will help,
not hurt. And our opponents said that
because some of these consumer groups
basically fronting for the trail lawyers
groups are supporting it, this is a
consumer issue. That is not the case.
Consumers foot the tab for product li-
ability suits.

We have talked about that this morn-
ing. As much as 75 cents of each dollar
is going to transaction costs. That is
lawyers on both sides. I am as con-
cerned about the costs of defending
these suits, as well as of bringing them.
Transaction costs are too high, and we
need a better system.

From essential vaccines, to car seats,
ladders, sports helmets, merchandise
will be less expensive if manufacturers
do not have to guard against excessive
liability suits. America will be the
loser, and consumers will be losers.

Forty-seven percent of U.S. compa-
nies have withdrawn products from the
marketplace because of product liabil-
ity concerns. Forty-seven percent. Al-
most half of the companies in this
country have withdrawn products be-
cause of liability concerns. What kind
of a system is this?

Brookings Institution found that far
from ensuring a safer product, lawsuits
are discouraging many safety improve-
ments. One good example is Monsanto
with a substitute for asbestos.

We need to work together. I am dis-
appointed that we lost some of the bi-
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partisan help we have had in the past
on this legislation. I hope we can work
to restore it.

Finally, Mr. President, this was
termed by the Senator from South
Carolina and others as some kind of an
ambush, as if we had kind of been wait-
ing in the wings to jump out here, un-
beknownst to anybody, and put this
legislation forward. Several Senators
have gone through the chronology
committee by committee, year by
year, Congress by Congress. This is not
an ambush.

You could call it maybe be ‘“‘good-
cop, bad-cop.” At one time, certain
people playing the good guy: yes, we
want to move it along. But always
knowing there is a bad cop saying: OK,
we will stop it here. It is not even that,
frankly. It is more like tag-team wres-
tling. When you watch that on TV,
they reach over and tag, and the other
guy jumps into the ring and the other
guy goes out. That is what we are faced
with here. More like tag-team wres-
tling, and the people calling the shots,
funding the wrestling match, the peo-
ple calling the legislative shots are
back here in the back rooms, and they
are the trial lawyers; they are funding
the proposals, pushing these things for-
ward.

Now we go through this kind of work.
One year, we bring it up in the
Consumer Subcommittee, and it goes
to the Commerce Committee and
passes. Then it goes over to Judiciary,
and Judiciary boxes it up. Another
time, it makes it through the Judici-
ary part of the way, and they take it
out. And, in that case, the chairman of
the Judiciary Committee, Senator
BIDEN, was referring to the vote, a 10-
to-2 vote. They finally let it out, but it
was let out only with a few days to go
in the legislative session at the very
end of the year. So there was no oppor-
tunity to take up the bill after it had
been sent to the floor on a 10-to-2 vote
with no recommendation, or a rec-
ommendation opposed to the bill.

The point here is that there has been
an ever-moving target, more like a tag-
team wrestling match. We were never
sure who we were fighting against, be-
cause the other team, the other groups
understood that if a vote ever occurred
in the Commerce Committee, the vote
would be roughly 2 to 1.

The vote occurred in the Commerce
Committee on October 3, and the vote
was roughly 2 to 1; 13 to 7 on October
3. And then they reached over to get
the tag. The tag goes over from the
Commerce Committee to the Judiciary
Committee. OK, now it is no longer my
responsibility, I am jumping outside of
the ring behind the ropes. You fight
this for a while. Over to the Judiciary
Committee it goes. Then we start in, 30
days, no; 60 days, maybe, Christmas va-
cation. That is confusing.

The last time when we did a referral
2 years before, we used the August re-
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cess for part of the time that the clock
was ticking. So we said last time we
used the August recess for part of the
time, and would it not make sense that
we use part of the Christmas-New
Year's recess while the clock is tick-
ing? We will give you plenty of time
before and after.

Well. That did not work. So it goes
back and forth, back and forth. The
challenge for us is to have a vote. All
we want is a vote. The challenge for
them is to block a vote from occurring,
particularly to block an up-or-down
vote from ever occurring on this issue
on the floor of the Senate with all 100
Senators from 50 States voting their
consciences on this issue.

That is the issue here, and right this
moment people have been talking back
and forth. We could have done this in
Judiciary. It was not proper this was
done this way. We all know what is
going on right this moment. There is a
majority in this body in favor of this
legislation, in favor of both pieces of
legislation, the aircraft liability legis-
lation and tort reform bill. I am not
sure how many votes there are. There
are probably between 70 and 73 votes at
the best count. It might be a little
higher. The opposition knows that also
in this body a strong organized minor-
ity can stop things happening. That is
the way the Founding Fathers meant it
to be.

I am not complaining about what is
happening. I recognize that. What I am
trying to do is work within the legisla-
tive system to have that vote occur.

We are about to have that vote occur.
The vote will be not a direct vote be-
cause our opponents have not allowed
us to have that vote, but this vote is a
vote up or down on product liability.
That is what this vote is. That is the
vote we are about to see.

The tag team wrestling match is on
at this point at least for the moment.
Both opponents step out of the ring and
let a kind of procedure occur and hope
by calling it a motor voter vote, by
calling it a vote on leadership on who
can run the Senate, whatever, they
somehow can squeak through.

They might, but the fact is this vote
is going to occur. This is a vote on
product liability reform. I hope it will
not be the only vote in this Congress.
It is possible that it is the only vote in
this Congress. We will come back win
or lose. This is not going to be the last
day on product liability reform. This
vote is a product liability vote. I think
that is what people need to recognize
and need to understand.

Mr. President, I reserve the remain-
der of my time.

The PRESIDING OFFICER (Mr. GRA-
HAM). Who yields time?

Mr. HOLLINGS. I yield so much time
as necessary.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. HEFLIN. Mr. President, first let
me say there have been some tort re-
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form issues that have been referred to
the Judiciary Committee, and in every
instance where we received a written
request or an oral request from a Sen-
ator we have had a hearing. There are
some pending bills for which a hearing
has not been requested.

Let me speak a little bit to general
aviation and the fact that the argu-
ment is made that the industry is
going bankrupt. In 1989, and 1990, it is
my understanding that there was a re-
bound in that industry and that sub-
stantial increases in the sales of air-
craft occurred. In 1991 Cessna, which is
a small aircraft manufacturer, had a
profit of $100 million. Beech Aircraft
had a pretax profit of $106 million in
1991.

Now, the general aviation industry
has an organization known as the Gen-
eral Aviation Manufacturers Associa-
tion, and they usually present the wit-
nesses to testify for the industry.

In 1988 Senator METZENBAUM re-
quested that that organization provide
the data on the size of product liability
claims and the industry’'s insurance
costs. They failed to provide the infor-
mation, the breakdown of numbers, the
size of claims, or the backup data for
this contention. In 1989, following a
Senate Commerce Committee hearing
Senator HOLLINGS submitted a series of
written questions to the General Avia-
tion Manufacturers Association in-
tended to elicit the facts underlying
the industry's allegation. Once again
the General Aviation Manufacturers
Association failed to provide the rel-
evant facts or information.

Even though its members are the
ones against whom product liability
claims are made, this association an-
swered it did not have the information.

There have been numerous occasions
also in addition to that where effort is
made to get from the General Aviation
Manufacturers Association data, but
the answer has always been to Con-
gress that it is not presently available.

I spoke about the absence of uniform-
ity. Small plane accidents have af-
fected this Senate and this Congress
over a period of time. There were acci-
dents involving Hale Boggs, Ted Ste-
vens, John Tower, John Heinz, and per-
haps others that I do not know about.

If this amendment ought to be adopt-
ed, let us take a hypothetical and see
how much confusion and just outright
absence of knowledge of how to pro-
ceed. A helicopter which would be a
general aviation aircraft under the
definitions of S. 645, less than 20 pas-
sengers, hits a commuter airplane that
has a capacity for 256 passengers, crash-
es into a school while it is in session.
The crash was a result of a manufac-
turer’s defect in both aircraft which
failed to provide adequate warning sys-
tems for being too close to each other.

Let us see what uniformity we have
as we have heard so much about and
the need for, under S. 645, that is the
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general aviation bill. The suit would be
against the helicopter’s manufacturer.
The passengers of the helicopter would
have to sue under the preemptive Fed-
eral standards outlined in the bill,
while the commercial plane and the in-
jured parties, schoolchildren, would be
required to use applicable State law su-
perimposed by certain Federal stand-
ards involved in suing the commercial
plane.

When such an accident like that hap-
pens, we have a situation in which we
will say the tail from the commuter
airplane hits one part of the school and
schoolchildren are injured. The propel-
ler or some other part from the heli-
copter hits. The helicopter is 22 years
of age. Therefore the passengers in the
helicopter cannot sue because the stat-
ute of repose would block them. The
schoolchildren who are hit by the heli-
copter cannot sue because of the stat-
ute of repose.

On the other hand, you have a situa-
tion where the passengers in the com-
muter, the plane that has 25 pas-
sengers, sues. They can sue, but they
have also a great deal of confusion in
regard to how they sue. They can sue,
but they can sue only against one or
the other on joint and several, but they
cannot sue joint and several for non-
economic damages for pain and suffer-
ing. Yet, they can sue for the other
economic on the joint and several
claim.

There are so many different aspects
of this thing when it is combined to-
gether and where there has not been
thought that has been given that you
could have such a horrible situation of
confusion, you could have people hav-
ing different rights. For example, per-
haps the helicopter was 90 percent at
blame and the plane that had 25 pas-
sengers is only 10 percent of blame, but
the helicopter you could not sue under
this because of the statute of repose.

This thing is a conglomeration of
confusion and it had not been thought
out. It ought to go to the Judiciary
Committee and we ought to try to look
at these things and have some work-
able plan if you are going to have it.
Uniformity is nowhere anywhere in
this bill. And to me it is a terrible con-
fusion.

You know, when I stop and think
about it, the average plane today is 23
years of age. That is the small planes
that we fly around in, and a lot of peo-
ple fly around in them. Certainly there
ought to be a sign up there: “This
plane is more than 20 years of age; you
enter at your own risk.” That is how
absurd all of this language is in regard
to some studied group, the most delib-
erative body in the world in its consid-
eration to prevent all of this confusion
is a hodgepodge of nonuniformity in
what is presented us here today.

And to me, it is a situation where it
ought to be referred to the Judiciary
Committee and it ought to be studied
and carefully considered.
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Mr. KASTEN. Mr. President, how
much time is remaining on either side?

The PRESIDING OFFICER. The Sen-
ator from Wisconsin controls 14 min-
utes and 56 seconds.

Mr. KASTEN. How much time does
the Senator from South Carolina have?

The PRESIDING OFFICER. Fifteen
minutes and 8 seconds.

Mr. KASTEN. I yield 5 minutes to
the Senator from Rhode Island [Mr.
CHAFEE].

Mr. CHAFEE. Mr. President, I am
pleased to join in support of the
amendment now pending before the
Senate. It has been a long, long time—
12 years, to be exact—since the Senate
last debated product liability issues,
and I pay tribute to my colleagues
from Wisconsin and Missouri and the
many others who kept working tire-
lessly and patiently on this matter.

As an original cosponsor of the free-
standing legislation from which this
amendment is derived, and a cosponsor
of the amendment itself, I believe that
this legislation will bring some much-
needed uniformity to the product Ii-
ability system, for the benefit of con-
sumers and the well-being of our na-
tional economy.

Our current system just does not
make sense. We have seen an explosion
in the number of product liability cases
in the past decade, and this increase
has imposed heavy costs—both finan-
cial and social—on American consum-
ers and the overall U.S. economy. If we
want to maintain the United State’s
comparatively high quality of life and
our international competitiveness, we
must inject a dose of common sense, of
rationality, into the manner by which
we guard against dangerous products.

The significant jump in Federal and
State court product liability lawsuits
has meant that companies are spending
a considerable amount of time, money,
and resources on defending—or being
prepared to defend—against lawsuits.
And likewise, the cost of lawsuit insur-
ance has gone up.

The fact that these resources are
being committed to lawsuits—or the
possibility thereof—is of obvious con-
cern to manufacturers: They have no
choice but to spend moneys on legal ac-
tions and insurance, rather than on re-
search and development of new prod-
ucts and product improvements. In
turn, they fall behind in their ability
to keep up with domestic and inter-
national competitors; and that decreas-
ing competitiveness is bad news for our
overall economy.

How does this work? The lack of a
uniform product liability standard
translates into widespread uncertainty
among businesses with regard to their
liability exposure. Such uncertainty
prevents companies from making basic
long-range business plans, and it breed
excessive corporate timidity with re-
gard to new initiatives. In turn, this al-
lows foreign competitors a price and
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innovation advantage in both U.S. and
international markets. For the Na-
tion's economy, the end result is less
manufacturing, less productivity, less
innovation, and less long-term stabil-
ity. Is this the way we hope to ensure
our national competitiveness into the
next century?

Simply put, right now there are no
uniform rules to allow companies to as-
sess the kind of liability risks they
may face with certain of their prod-
ucts. Who knows when some product—
even if used in direct contradiction to
product instructions, or if used in a sit-
uation where the company has no con-
trol—may be sued? I have a letter here
from Mine Safety Appliances Co.,
which has a factory in my home State.
They note that they were sued in a
case where a Ilumberman, wearing
MSA’s hard hat, was tragically killed
when he was hit by a falling redwood
tree weighing more than 4,000 pounds.
The hard hat, which met ANSI stand-
ards OK’d by OSHA, was deemed defec-
tive in this case; yet what headgear
would not be defective when pitted
against a giant redwood?

Since a company cannot accurately
gauge which products may be subject
to product liability lawsuits, many
companies simply discontinue product
innovation research, or a promising
new product line itself. There are sev-
eral examples of innovative American
products that have been abandoned due
to actual or perceived liability risks.
Monsanto Co. dropped the planned pro-
duction of a potential asbestos sub-
stitute. Dyneet Corp. stopped produc-
tion of a helicopter clutch as a result
of prohibitive insurance costs. Dozens
of companies in my own State of Rhode
Island have written to me to confirm
the stifling effect of our current sys-
tem on their ability to develop and
manufacture innovative new products.

A clear example of how liability un-
certainty has decimated an industry is
that of the experience of the U.S. gen-
eral aviation industry. Despite the fact
that fatal accidents in general aviation
have gone down and stayed down,
claim and defense costs have shot up,
and the cost to the industry is more
than $200 million. These costs—which
per plane now exceed the cost of manu-
facturing of certain aircraft—have
been devastating for general aviation.
Aircraft manufacturers are spending
thousands of dollars on legal defense
costs instead of on new or perfecting
technologies. Cessna Aircraft, Piper
Aircraft, and Beech Aircraft have been
scaling back or halting production of
some aircraft, and that has caused em-
ployment to drop precipitously. And
the cost of every new plane made by
Piper includes a full $75,000 in extra
costs to help Piper pay for liability in-
surance.

But you might ask: Why does this
matter to the average American fam-
ily? Why does it matter to consumers
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that a manufacturer is putting its fi-
nancial and human resources to work
on legal cases and not on product de-
velopment? Why does it make any dif-
ference to families if businesses hesi-
tate to develop new and promising
products?

Answer. It matters a great deal. First
of all, it matters when Americans go to
the store to buy goods for their family.
The prices consumers pay for a product
often can include a substantial safety
tax that goes toward covering the man-
ufacturer’s litigation costs. An even
more basic and important product for
everyday families: Lederle Labora-
tories—now the sole manufacturer of
diptheria, pertussis, and tetanus [DPT]
vaccines—has bumped its price per vac-
cine from §2.80 to $11.40—about a 400-
percent increase. Why? To cover the
legal costs associated with the vaccine.

Much of these safety taxes isn't even
made up of legitimate payments to vie-
tims, but rather consists solely of
transaction costs—legal costs—law-
yers. That is worth emphasizing: the
General Accounting Office calculates
that of the estimated $120 billion in
yearly economic costs associated with
the tort system, at most 40 percent of
these billions ends up going to those
who were seriously and wrongfully in-
jured. The remainder goes to—who
else—the lawyers.

Second, it matters to American men
and women in terms of simple job op-
portunity. Companies that are busy
paying for legal fees don't have the
wherewithal or the inclination to ex-
pand production; that means no ex-
panded employment opportunities. In-
deed, many companies are doing just
the opposite, and cutting back produc-
tion; that means the loss of existing
jobs. That is the last thing this nation
needs right now.

Finally, and this cannot be under-
estimated, Americans and their fami-
lies pay a great deal in terms of the
world-renown American innovation and
creativity that is lost, stifled, or para-
lyzed by corporate caution as a result
of lawsuits, lawsuits, and more law-
suits. When U.S. companies hesitate to
put their resources into a promising
product development because of fears
about potentially devastating liability,
those new products may never be devel-
oped. As a result, Americans lose the
possibility of enjoying the ofttime sig-
nificant social benefit of that product.
We as a society lose an opportunity to
improve the quality of our—and our
children’'s—lives.

The best example of this is that of
children’s vaccinations. We are down to
one company—in all of the United
States—that will take on the task of
producing DPT vaccines, and that is
Lederle. Likewise, there is only one
producer of the measles vaccine, and
that company has stated that the prod-
uct remains on the market not for eco-
nomic reasons, but out of the compa-
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ny'’s sense of social responsibility. And
vaccines are by no means the only
worthwhile consumer product now en-
dangered by liability exposure; the list
of other products and potential prod-
ucts is virtually too lengthy to name.

A note about the injured party in
product liability cases: those who be-
lieve that the current system justly
and promptly compensates the victim
and deters future malicious corporate
behavior are sadly mistaken. Persons
who have been injured or hurt by defec-
tive products often do not reap the ma-
jority of the money expended in these
cases; and if they do receive their
rightful award, it is likely to be after
literally years and years and years of
waiting for the court battles to be re-
solved. No one wants to curtail the
ability of victims to recover deserved
compensation; but the current system
just doesn’'t deliver. We need reform.

In sum, given the financial, competi-
tive, and social costs of an overly un-
predictable product liability system, I
believe that some reform must take
place. The difficulty lies in determin-
ing how we can assure that consumers
are protected from corporate neg-
ligence and victims are fully com-
pensated for their injuries, while ensur-
ing that innocent manufacturers can
make long-range plans and are pro-
tected from frivolous or unwarranted
lawsuits. In other words, we need to
keep a deterrent value alive, but we
have to curb some of the misuses—or
outright abuses—in the system that is
costing all of us dearly.

The amendment before us incor-
porates both the overall liability bill
(S. 640) and Senator KASSEBAUM’s gen-
eral aviation liability bill (S. 645). I be-
lieve that this omnibus amendment be-
fore us accamplishes the goal of fair
and balanced reform, and I whole-
heartedly support it. I compliment the
tenacity of my colleagues Senators
KASTEN, DANFORTH, and KASSEBAUM;
and I stand with them in their effort to
get this measure enacted into law.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. CHAFEE. I thank the Chair, and
I thank the distinguished leader of this
measure and wish him success.

The PRESIDING OFFICER. Who
yields time?

Mr. KASTEN. Mr. President, I yield 3
minutes to the Senator from Min-
nesota [Mr. DURENBERGER].

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. DURENBERGER. Mr. President,
I have long been a supporter and co-
sponsor of the national voter registra-
tion legislative initiative—motor-
voter—S. 250. On every occasion that
the majority leader has filed a cloture
petition, I have voted in favor of clo-
ture. I support this bill because it will
enfranchise millions of American citi-
zens by facilitating registration at
motor vehicle departments throughout
the country.
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Today, my commitment to this legis-
lation remains unchanged. However, I
also believe that the Senate should en-
gage in a full debate of our current tort
and product liability system. Our coun-
try's tort system is in trouble. Doctors
are practicing defensive medicine,
manufacturers are suppressing innova-
tion due to product liability concerns,
and our Nation is suffering as a result.
Clearly, something has to be done.

Mr. President, I am not a cosponsor
of the Kasten amendment, nor am I a
cosponsor of S, 640 or S. 645, the under-
lying bills. But I believe the public pol-
icy issues raised in them must be
raised, debated, and decided. I feel even
more strongly about medical liability
issues.

The proponents of product liability
reform have tried and tried and tried
over the past 8 years to bring the issue
of product liability before the Senate.
But they have failed.

The proponents have not failed be-
cause a majority of the Senate opposes
product liability reform. Quite the con-
trary. The last time the Senate voted
on this issue, the legislation passed
with more than 80 Senators voting
“a\yE-"

The reason the proponents have not
been able to debate this bill for the last
several years is because a handful of
Senators have used the rules of the
Senate to preclude any debate or con-
sideration of this legislation. It is time
for this debate to go forward.

Earlier today, I talked with the man-
ager of this bill concerning this cloture
vote. He, as he ought to be, is deeply
concerned about moving the motor-
voter bill, as I am also. I offered to
again vote for cloture because I want
to see motor-votor adopted. However, I
indicated that it would only be fair to
give the proponents of the product li-
ability bill a time certain in which
they could begin a debate on their bill.
It does not have to be today, or tomor-
row. It can be next week or next
month. But it must happen this year.

Unfortunately, Mr. President, the op-
ponents of the product liability law
proposal will not allow that debate to
take place, or apparently that is the
case. So for that reason 1 will vote
against invoking cloture.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. KASTEN. Mr. President, I yield 3
minutes to the Senator from Vermont
[Mr. JEFFORDS].

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, as
my colleagues know, I am one of prob-
ably a handful of Members who support
both the pending bill, the so-called
motor-voter bill, as well as the pending
amendment on product liability.

Vermonters have long been strong
supporters of reasonable access to the
polls. They still are. Vermont also used
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to be the machine tools center of
America. Thus, I have a State interest
in both of these bills.

The vote on invoking cloture, as my
colleagues know, would block consider-
ation of the product liability issue.

This vote has been described in fairly
shrill terms by both sides. Some sup-
porters of the motor-voter bill, for ex-
ample, have tried to characterize a
vote against cloture as a vote against
the motor-voter bill,

This, of course, is untrue. Nothing
prevents us from considering both is-
sues. It seems to me that the pace of
work in the Senate over the past few
weeks has not been hectic. I would
think we could find the time to con-
sider both the motor-voter bill and the
product liability issue.

Is product liability nongermane? Of
course it is, but under the rules of the
Senate, it is a time-honored practice to
attach nongermane issues to pending
legislation. Whether it is a good prac-
tice depends on your feelings on the
given issue. But the cries to follow
proper procedure are a little hollow. I
am not sure that after 10 or 12 years we
need more careful committee consider-
ation.

The product liability bill has been
sanctified and villified far out of line
with what it would actually do. It
would not wipe out our trade deficit
overnight, and would not lead to a re-
vival of manufacturers who have lost
market share to foreign competitors.
Nor would it chain the courthouse
doors for victims of defective products.
But I think it could provide help. Man-
ufacturers have devoted greater and
greater resources to litigation costs.
Even when they have never, ever been
sued. Manufacturers' insurance costs
have steadily mounted.

Machine tool builders and many oth-
ers in my State have been trying to
cop~ with crushing costs and they need
our uielp. And they are at a competitive
disadvantage with their offshore com-
petitors who have not had machines
here for 10, 20 years, who get sued.

I am a reluctant supporter of product
liability reform. I long supported pre-
serving the area for the States, but it
has become harder and harder to sup-
port the status quo. Some victims get
huge rewards and others do not get
anything out of the system and the
majority of the resources go not to the
successful plaintiff but to the winning
and losing attorneys. Manufacturers
have withdrawn from some lines and
are paralyzed in others. It is not clear
to me that consumers have benefitted.

Thus, I think product liability is a
very important issue, at least as im-
portant as the motor-voter legislation.
It deserves to be considered on its own,
but if the other party will not permit
that, then I see no reason why it should
not be offered as an amendment. I will
oppose invoking cloture, and I will sup-
port consideration of the product li-
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ability amendment. Let us debate it,

let us vote on it, and let us move on.
The PRESIDING OFFICER. Who

yields time? The Senator from Wiscon-

sin.

Mr. KASTEN. Mr. President, I yield 3
minutes to the Senator from Mis-
sissippi [Mr. LoTT].

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Mr. President, I thank the
distinguished Senator from Wisconsin
for yielding me this time. I do rise in
support of the Kasten product liability
amendment. I think it clearly is time
for this critical reform. It is important
to the U.S. economy, competitiveness,
and to the consumers of this country.

The argument has been made, that
we should not add this amendment on
this particular bill. This is the Senate.
And the Senate, under our rules, can
add any amendment to any bill that
comes along, especially if it is a bill
that has been considered, and hearings
have been held. This one certainly has
been considered, hashed and rehashed
for the last 10 years in the Senate Com-
mittee on Commerce, Science, and
Transportation.

The Senator from Wisconsin has
working long and hard. The distin-
guished chairman of the committee has
made sure there have been hearings on
it. There have been votes in the com-
mittee. It has been reported out. It is
time this issue be debated and voted
upon. When we voted last on it in com-
mittee, and when we have had hear-
ings, I have raised questions about the
impact on small businesses. I think
product liability causes disproportion-
ate problems for small business. But
most of my concerns have been worked
out. I am very pleased the National
Federation of Independent Businesses
now supports this amendment by Sen-
ator KASTEN. I think very important
work has been done, and it will provide
some relief to the small businesses.

The current system is extremely
harsh on small businesses. Small busi-
ness are usually the most innovative
and entrepreneurial in our economy;
vet product liability costs and fear of
liability serve as an effective deterrent
to products that would bring true bene-
fit to the consumer, create jobs and a
competitive advantage in the global
marketplace.

Senator KASTEN'S amendment would
be the step in the right direction. It
would continue to ensure the consum-
er's protection, while reducing litiga-
tion and insurance costs.

It would provide incentives to settle
suits, whereas in the past all the em-
phasis has been in the other direction.
And it would provide a degree of uni-
formity to product liability laws in-
volving interstate commerce. The uni-
formity of laws would lead to reduced
costs, greater certainty, and fewer
business impediments.

I particularly want to refer to a cou-
ple of parts of the bill. There is one sec-
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tion I believe the common man would
very strongly support. It is a section
dealing with joint and several liability.
Many of these liability suits involve
multiple defendants, all of whom may
be partially responsible for the injuries
of the plaintiff. But, quite often, the
defendant that is least responsible, be-
cause he or she, or that company, may
have deep pockets, they wind up sad-
dled with a disproportionate share of
the burden. The Kasten amendment
will help address that problem and
make sure that this liability is as-
sessed and paid for in a more fair way.

Also, the Kasten amendment pro-
vides incentives to settle suits, and
calls for alternative dispute resolution.
Certainly that is something we ought
to do in this country. It would save the
consumers money. It would save the
litigants money. It would encourage
people to go for settlement instead of
dragging out and fighting these law-
suits, many times for years.

Moreover, those that are seriously
injured must wait, according to a 1989
GAO report, on average, 2% years for
final verdict. A delay which is intoler-
able for those which have been injured
physically, emotionally and finan-
cially. They need compensation in a
just and expeditious manner—not in
the way it is currently carried out.

There is no question in my mind, in
terms of the cost that this is having to
the United States, to business and in-
dustry in this country, that it is hurt-
ing our competitiveness with foreign
countries.

Product liability costs are 20 to 50
times higher than those paid by foreign
competitors. United States product li-
ability costs are 15 times higher than
Japan’s and 20 times higher than Eu-
rope’'s. How can we compete under
these conditions?

Today, Americans, whether it is indi-
vidually, or as businesses and govern-
ment devote a tremendous amount of
our resources to product liability
costs—$80 billion annually on direct
litigation costs and higher premiums,
and up to $300 billion on indirect costs.
Our society suffers from higher prices
and lost opportunity.

We lose our jobs, our competitiveness
and the products that would enhance
our lives due to the product liability
burden we all shoulder.

It is time for reform, it has been de-
layed for over 10 years. And the cost of
further delay is too high.

I urge the adoption of the Kasten
amendment and I yield the remainder
of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from South
Carolina.

Mr. HOLLINGS. Mr. President, I
have just been informed the Riddell
Corp., Chicago, IL, is manufacturing
helmets for the Redskins, and for a
good many other football teams. I just
wanted everybody to know, those who
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are all into this heat and temper here
on the floor of the Senate of the United
States. The helmet business is a thriv-
ing business. They are making a profit.

The fact is that we have not been
able to get this bill into the Judiciary
Committee, once that Judiciary Com-
mittee voted on the aircraft part of it,
10 to 2 negatively. Then the name of
the game become this: do not ever let
this bill get before a responsible com-
mittee, reforming, as they say, com-
mon law—actually changing the basic
common law, repealing it, taking away
rights under the seventh amendment,
and the amendments of the several
States' constitutions—do not ever let
it get back to any Judiciary Commit-
tee. Instead, attach it on every and any
bill by ambush, as we have seen here
today.

Right to the point, when they talk
about the products that are unsafe, and
that are being kept off the market, we
have put an appropriate study in the
hearing record before the Commerce
Committee.

It was the Rand study of compensa-
tion for accidental injuries in the Unit-
ed States, touching on product liabil-
ity. The study reported that empirical
evidence for the proposition that prod-
ucts are being kept off the market be-
cause of product liability is “‘generally
quite weak."

We have the real evidence there.
When my colleague from Missouri
talks about Monsanto keeping things
off the market, I hope Monsanto stops
suing the insurance companies. In one
instance, a Texas jury awarded Mon-
santo $141 million against its insurers,
$141 million.

Why, heavens above, let us get a Fed-
eral law for insurance, to protect the
insurance companies. Of course, that is
one thing they do not want. They do
not want to get into the costs of insur-
ance.

Specifically, Mr. President, in the
limited time we have, I really get
boiled up when they talk about “it is
in the consumers’ interests,” on the
one hand, and ‘“‘they are fronting for
the trial lawyers.”

Ask the former attorney general of
Missouri, or the former attorney gen-
eral of the State of Washington, both
of whom just spoke, whether the trial
lawyers would front for them. We have
former attorneys general on both sides
of the aisle. But the attorneys gen-
erals, the State legislators, the Asso-
ciation of State Supreme Court Jus-
tices, they are not fronting for the
trial lawyers. The Consumers’ Union,
the Consumers' Federation, Public Cit-
izen, they are not fronting for the trial
lawyers.

The U.S. Public Interest, the Amer-
ican Public Health Association, they
are not fronting for the trial lawyers.

The American Bar Association is pre-
dominantly for defendants' lawyers.
That is the reason ATLA, the Amer-
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ican Trial Lawyers Association, was
formed. Because ABA had all the utili-
ties lawyers, the railroad lawyers, the
electric company lawyers, and all
being paid to ride on the train to San
Francisco, paid to go back, and they all
sit around and eat and sleep, and they
never did the trial lawyers any good.
We started, in the trial lawyer bar,
really educating lawyers as to updated
approaches to bring justice to the
American system.

So, specifically speaking, let me say
I am proud to be a lawyer. I was fortu-
nate in a small two-man law firm to
represent small business clients. I rep-
resented a substantial insurance com-
pany before the Securities and Ex-
change Commission.

I have been admitted to the Customs
Court and practiced there, and the Ad-
miralty Court. I have been in trial
work. 1 have represented insurance
claims against a bus company and the
local power company and what have
you.

I think we ought to better under-
stand this numerical game about Japan
and lawyer. The fact of the matter is
while they say there are 10,000 lawyers
in Japan compared to 650,000 in the
United States, the truth is that Japan
has a million—a million law graduates
in Japan.

I ask unanimous consent that we
have printed an article in the RECORD
from the professor of law at Tokyo and
the associate professor of law at Wash-
ington State, “‘The Myth of Japan as
the Land Without Lawyers."

I ask unanimous consent to have
that printed in the RECORD at this
time.

The PRESIDING OFFICER. Without
objection, it is 8o ordered.

(See exhibit 1.)

Mr. HOLLINGS. The fact is that the
10,000 number counts only the bar-
risters who do trial work. All the other
lawyers work with the insurance com-
panies, manufacturers, and so on—and
they account for the great majority of
Japanese lawyers.

I think you ought to understand that
in product liability, according to the
Rand report, one out of 10 parties in-
jured from defective products actually
gets to a lawyer. We are not that liti-
gious a society. In fact, what is hap-
pening is health costs are accounting
for most of it, the insurance companies
or their doctors, personally or other-
wise. But of the 1 percent who do seek
legal representation, 22 percent of that
1 percent cannot find a lawyer to rep-
resent them.

Otherwise only 3.5 percent of the 1
percent actually bring a case to ver-
dict. And, of those that bring the case
to verdict, over 50 percent of them
never receive a fee and they are left
holding, on an average, as shown in the
Rand report, $15,000.

That is the contingency fee. They do
not like that contingency fee. They
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would like to get rid of those for law-
vers who are willing to just go away
and settle the case. Let us look, for ex-
ample, at how they mean to get rid of
those lawyers. If, on the alternative
dispute resolution procedure, if you
refuse to do that—as they have it in
thig bill—then there is a presumption
against you, when you lose the case,
that you aced in bad faith and you
have to pay—whom? You have to pay
the other side, the corporation's law-
ver's fees and all the other costs,

That corporation lawyer’s fees give
you pause. When the poor client walks
in my office and he wants to sue Big
Chemical, Inc., I say wait a minute.
Big Chemical has those billable hours
and they sit around in those offices and
eat meals in those private dining
rooms, and we will have to pay for
those dining rooms, the golf weekends,
the' yachts, the fresh flowers on the
desk, and a hundred other expenses.

And they have a lot of expenses. I can
tell you now, as a lawyer, that unless
you have $20,000 up front for me to
start working this case, then there is
no way to sue Big Chemical, because I
do not mind waiving my fee; I do not
mind paying for the court costs. But do
not come to me on a contingency basis
that I have to, by gosh, pay the other
side's fees, with all of those billable
hours.

I think, Mr. President, you ought to
understand that lawyer crowd down-
town. Here is “‘An Alarming Look at
Your Tax Dollars at Work.™

I ask unanimous consent to print
this article by Robert Deitz in the
RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

AN ALARMING LOOK AT YOUR TAX DOLLARS AT
WORK
(By Robert Deitz)

Today's toplc is how the federal banking
cops are abusing your tax dollars at the
same time the bank insurance fund is dry
and the bank police are panhandling Con-
gress for $30 billion more of your money.

(Reader alert: Parents of small children may
want to destroy this column after reading. Oth-
erwise, a hapless tot may stumble upon it while
searching for the Sunday comics. Which
wouldn't be good. Because the facts that follow
can shake an innocent's faith in our govern-
ment.)

What we'll do is look at partial results of
a House Banking Committee audit of the
Federal Deposit Insurance Corp’s 1991 ex-
penditures. Portions are summarized here
without comment. Here's some of the stuff
the bank regulators spent your money on in
the fiscal year ended Sept. 30.

ARTWORK

L. William Seidman Conference Center
(The Seidman Center is the agency's new of-
fice/hotel complex completed in Arlington,
Va., in June)—$161,353 (not counting $50
hourly charge for art consultant’s placement
and hanging of prints).

Kansas City FDIC office—$26,000.

BREAST PUMPS

Two electric 26 manual—32,020.
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CARTOONS
Purchase of Seldman cartoon from The
Economist of London—$150 (includes $50 for
overnight express delivery).
CHAIRS
Dallas office (four *“‘club™ chairs $775
each, two ‘‘peconics’ @ $5634, two “‘cabots’ @
$469, two ‘‘swoopies’ @ $358 and 38 *‘dicks"” @
$375)—$20,342.
Chairs for Seidman Center—§425,803.
COOKBOOKS, GOLF SHIRTS, COFFEE CUPS
Twelve shirts, 3,000 Asian cookbooks and
2,436 coffee mugs—3$16,672.33.
FDIC FLAGS
Eighteen custom-sewn flags—$3,694.
FLOWERS
For Seidman Center dedication and Christ-
mas decorations—3$8,451.
LAWYERS (ROUTINE)
FDIC and Resolution Trust Corp. contract
legal services—s$1,000,000,000.
LAWYERS (SPECIAL)
Research into when former Chairman
Seidman's term should end—8$50,000.
LEATHER-BOUND DAILY PLANNERS
Although these items are available for $4
each from the GSA, the FDIC spent $185 to
$250 per planner—$6,000.
MISCELLANEOUS MEETING EXPENSES
Booze—$6,320.
In-room movies—$107.
Gift shop charges—S$21.
Legal Division banquet—3§17,058.
Shoe shines—$4.
Tennis court fees—3$21.
RENTED PLANT UPKEEP
Chicago office—$2,256.
Washington office—$14,436.
BPECIAL TRAINING
“Entity Relationship Remodeling” semi-
nar (2 employees)—$2,791.
Sensitivity game training (500 employ-

ees)—33,515.
“Subarctic survival training’ (650 employ-

ees)—$15,162.
STAINED GLASS

Seidman Conference Center—33,277.

STASHING CARS

Contract parking fees for 142 Washington

employees—$238,560.
TUNES

Harp soloist, Washington office—$275.

Muzak, Chicago office—$2,200.

Muzak, Memphis office—$1,600.

Muzak, Washington office—$4,700.

Well, we're out of space here and only up
to “T" and $1,032,788.33, not counting the $1
billion in routine legal fees and a lot of other
stuff, too. How about that, huh? Your tax
dollars at work. Have a nice day.

Mr. HOLLINGS. Mr. President, you
get a real flavor of what this crowd is
talking about. Here our House Banking
Committee went through the Resolu-
tion Trust company expenses and the
William Seidman Conference Center.
They talked about the RTC’s cook
books, golf shirts, coffee cups, FDIC
flags, cartoons—the London Econo-
mists magazine did a cartoon, and they
paid for the original. Then they came
around, in addition to the flowers, with
leather-bound daily planners. I would
like to see one of those things in a real
lawyer’s office. The cost for FDIC and
the Resolution Trust Corporation, con-
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tractual legal services, $1 billion; §1
billion of the taxpayers' money.

Who in the world talked about taxes
a minute ago; a lawyer’'s tax? These are
the taxes that are going to be paid and
are the cause of the deficit. I did not
vote for the S&L bailout. We should
have settled up the case. Now we are
putting good money after bad, and pay-
ing all the lawyers sitting around, law
firms up in New York, not $200 and
$300, but $400 and $500 an hour. That is
what they are getting paid up there.

So you can see at a glance that you
do not want to get into these leak in-
vestigations. They spent, I think, $2
million to $3 million trying to find the
leak out of the Judiciary Committee,
and could not find the leak. That does
not surprise me. Investigators spent $42
million over 6 months and could not
find Ronald Reagan in Iran-Contra.
Talk about lawyer’s fees around this
town.

Mr. President, last August, at the
American Bar Association, the Pro
Bono Public Service Award was given
to a young lady named Maureen Chee,
a native Singaporan. She grew up in
Singapore, and her father said: Look,
in this land of ours, somehow freedom
and rights to not work. They work in
America. I want you to go find out.

Under the Confucian system of di-
vided society, right at the top of soci-
ety, of course, is the educated; the next
level is the laborers, the farmers; and
at the bottom is the businessman.
Under this Confucian system, they do
not have any product liability. The
same in Japan. They do not have anti-
trust; they have protrust. We can de-
bate that. I can see now the way this
vote is going on cloture, so we will
have plenty of time.

The young lady went to Guilford Col-
lege, graduated with honors, and went
to Wake Forest Law School. She start-
ed practicing, taking on the different
cases for legal services. She was rep-
resenting Mexican migrant workers.
She was representing those of Asian de-
scent, aliens and otherwise, from a
local army base. She represented the
tired, the poor, the restless masses
yearning for a lawyer. And she was rep-
resenting them all on her own time,
married, with three children, and driv-
ing in a little, broken-down auto-
mobile.

When legal services cut out aliens,
she went out and practiced on her own,
representing those people. She was tre-
mendously dedicated.

She won the ABA award for pro bono
work. She was presented this award by
Associate Justice Sandra Day O’Con-
nor. As she received the award, she told
the story of how she could not get back
to Singapore. She wrote to her father.
She did not have money enough to go
back, but she wrote: ““I found the se-
cret in America, Dad.” She said: ‘‘“The
secret in America is the American law-
yer.” She said: ‘I am proud to be an
American lawyer."”
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Now that is the crowd that I am
proud of, and that is why I am proud to
be a lawyer. And that is why I am
proud to stand up here and block, the
best I can, this injustice of trying to
take in an alternative resolution proce-
dure. You cannot, by Federal rules, go
in.

That is why the American Bar Asso-
ciation, all of the tort lawyers and
deans of the law schools, some 70, came
in here and said it is wrong, wrong,
wrong. This is not an ACLU or trial-
lawyer debate, as they try to depict it.
This is a debate about fundamental,
common law, the constitutional guar-
antee, Bill of Rights, trial by jury.
That is what they have been trying to
do. They would not let it get to the Ju-
diciary Committee. They put it on
here.

Senator ROCKEFELLER, one of their
cosponsors, 1 believe, I am told—it is
only hearsay—he can vote with us be-
cause he understood that while he
worked out a time, really, for a hearing
this Thursday, May 14, they wanted to
preempt it. They de not want a full
hearing on this particular score.

I retain the remainder of my time.

EXHIBIT 1
[From the International Bar News, Mar. 1987]

THE MYTH OF JAPAN AS A LAND WITHOUT
LAWYERS

(By Toshikazu Kitawaki, Associate Professor
of Law, Nihon University, Tokyo, Japan
and Ray August, Associate Professor of
Law, Washington State University, Pull-
man, WA)

The statistics are almost incredible. In
Japan there are 12,500 licensed attorneys—
9,000 in actual practice. This translates
roughly into one practicing lawyer for every
14,000 citizens. By comparison, there are
some 650,000 licensed attorneys in the United
States—about half of whom are in actual
practice—or one practicing lawyer for every
700 Americans.

Much has been made about this 20-fold per
capita imbalance in the number of Japanese
and American lawyers. Humorist Russell
Baker has suggested that it be cured by ‘ex-
porting one lawyer to Japan for every car
Japan exports to the United States’. CBS
news has broadcast a feature story on Ja-
pan's lawyerless society and Time Magazine
has christined Japan the ‘land without law-
yers', The Japanese themselves see no need
for more practitioners. Noted jurist
Takenori Kawashima wrote in 1967. ‘We
think of the law as a heriditary family sword

. . an ornament rather than a means for en-
forcing the power of the government to con-
trol the daily life of our society’. Actual liti-
gation is both uncommon and on the de-
crease.

But there is another aspect to the practice
of law in Japan. Japanese attorneys do not
perform the same roles as American lawyers.
They are more like British barristers or
French avocats. The license to practise enti-
tles them to appear in court, but it does not
prohibit others from performing services
that only an American lawyer is allowed to
do. Distinct licenses, moreover, are granted
to scriveners, patent attorneys and tax advi-
8OI'S.

Almost all of the top 100 corporations in
Japan have their own in-house legal depart-
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ments. But these departments are not staffed
by licensed attorneys. Employees can render
services on behalf of their companies with-
out being members of the bar. The legal de-
partments engage licensed practitioners
when the company must appear in court, but
since this seldom happens the unlicensed law
st.ar;‘s handle virtually all corporate legal
work,

The law staffs are not without training,
however. Legal education in Japan is highly
respected. The six leading private univer-
sities in Japan—Waseda, Chuo, Nihon, Meiji,
Senshu and Hosei—all began in the 19th cen-
tury as colleges of law. 40 years ago 20 uni-
versities had law schools. Today there are 80
and student enrollment exceeds 80,000 under-
graduate and 1,000 graduate students.

Japanese law schools are large by Amer-
ican standards. The largest, Nihon Univer-
sity, has more than 8,000 undergraduates en-
rolled in both its day and night divisions and
it awards degrees to 2,000 graduates each
year. Half have studied the law and the rest
have studied public administration, political
science and economics, journalism or man-
agement—major fields offered by depart-
ments housed within the law school. Other
major law schools, including the college of
law at the prestigious University of Tokyo,
graduate between 500 and 1,000 law majors
every March—the month when the Japanese
academic year comes to a close.

Total output of all law graduates in Japan
each year ia between 65,000 and 70,000. Some
30,000 to 35,000 sit annually for the examina-
tion to gain admittance to the Judicial Re-
search and Training Institute, the country's
only professional school for lawyers, judges
and prosecutors. Less than 500 pass. Those
who do take a two-year course of practical
instruction and a final examination that ad-
mits them to the bar or the bench.

Failure to gain admission to the Institute
is not regarded as a major defeat, however.
Both corporate Japan and the Japanese civil
service are eager to hire law graduates. Of
the country's 17,000,000 recipients of under-
graduate degrees only about 6 per cent hold
a bachelor of laws degree, yet they make up
20 to 25 per cent of the employees of Japan's
largest corporations, and more than 50 per
cent of many government agencies, includ-
ing the Ministry of Justice, the Ministry of
Finance and the Ministry of International
Trade and Industry.

While only one of Japan's 16 post-war
Prime Ministers has been a licensed lawyer—
Eisaku Sato—seven others—Hidehara,
Katayama, Yoshida, Hatoyama, Kishi,
Fukuda and the current Prime Minister,
Yashuhiro Nakasone—all received law de-
grees from the University of Tokyo. Also,
while only 30 of the 763 members of the 1986
Diet are lawyers, 277 (or 36 percent) are law
graduates.

More than half the directors of Japan's top
100 businesses are law graduates and, except
for companies organised since World War II
and still controlled by their founders, one in
three corporate presidents is a law graduate.

An American doing business with a Japa-
nese firm finds many law graduates and few
lawyers involved. Some 200 licensed practi-
tioners specialise in international commer-
cial law, but most get involved only after a
dispute arises and litigation appears likely.
The actual negotiation and writing of con-
tracts, as well as the formal ‘understanding
between parties' that supplements the very
simple contract instrument used in Japan,
are put together by law graduates on the
company's legal staff.

The typical in-house law office employs
ten law graduates, and seldom if ever a law-
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yer. Law graduates join a company first as
an apprentice in some other division of the
company. After becoming familiar with the
company's day-to-day operation those who
show promise are given in-house training or
sent back to school for advanced studies.
Many travel to American law schools to
study for an LLM or an equivalent degree or
certificate. European law schools, which
used to be in favour prior to the last war, are
now infrequently considered by the Japa-
nese, who are eager to learn as much as they
can about Americans. In the United States
the largest single Japanese contingent of law
graduates—five students—can be found at
the University of Washington’s law school in
Seattle. On their return these law graduates
with advanced degrees will commonly climb
the corporate ladder rapidly to senior man-
agement.

Those who prefer to practise—not as trial
lawyers but as counselors and preparers of
legal documents—can sit for the scrivener’s
examination. Most of the nearly 50,000 scriv-
eners acquired their status before the na-
tional government instituted the licensing
requirement, and the total number has re-
mained relatively constant since. While not
as difficult as the test to gain entrance to
the Judicial Research and Training Institute
the scriveners' examination is still regarded
as a challenge.

Approximately one million Japanese pos-
sess law degrees, but only 200,000 are actu-
ally involved in jobs that relate directly to
the use of their legal training—as lawyers,
judges, prosecutors, scriveners, and on gov-
ernment and business legal staffs. This, how-
ever, amounts to one ‘'legal practitioner' for
every T00 people—a ratio identical to that for
the United States.

The Japanese word for lawyer (bengoshi)
might be better translated as ‘trial lawyer’
or ‘barrister’. As is the case for the 3,300 Eng-
lish barristers who are licensed to appear in
the courts of England and Wales, the ratio of
Japanese trial lawyer to the Japanese citi-
zenry—1 to 14,000—is the same as the ratio of
English barristers to the English citizenry—
1 to 14,000. And one has to suspect that the
number of American attorneys who regularly
and competently practise as trial lawyers (at
least according to the definition of Chief
Justice Warren Burger, a regular critic of
the courtroom skills of American attorneys)
may not exceed 18,000—the number one gets
after applying the Japanese and English
ratio for the United States.

Time Magazine has written that ‘American
parents are fond of telling their college-
bound children, *We'll always need law-
yers”.' Japan is not that different, despite
the efforts of Time, CBS News, and other
media representatives to create the myth
that the country is a land without legal
practitioners., As Japanese parents are fond
of telling their college-bound children, ‘We’ll
always need law graduates’,

The PRESIDING OFFICER. The Sen-
ator has 12 seconds. Who yields time?

Mr. KASTEN. Mr. President, how
much time is remaining?

The PRESIDING OFFICER. Two
minutes 15 seconds.

Mr. KASTEN. Mr. President, I ask
unanimous consent that a letter from
the Secretary of Commerce in support
of the administration’s position be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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THE SECRETARY OF COMMERCE,
Washington, DC, May 12, 1992.
Hon. ROBERT W. KASTEN,
U.S. Senate, Washington, DC.

DEAR SENATOR KASTEN: I understand that
you have offered S. 640, the “Product Liabil-
ity Fairness Act” as an amendment to S. 250,
the ““National Voter Registration Act." I am
writing to express the Administration's
strong support for your amendment.

The Administration views 8. 640 as a vi-
tally important measure in reforming exist-
ing product liability laws that are imposing
extraordinary burdens on the Nation's econ-
omy and competitiveness. The current sys-
tem creates needless uncertainty and exces-
sive transaction costs for American compa-
nies, reducing their profitability and limit-
ing their ability to compete effectively in
the international marketplace. It denies job
opportunities to American workers by con-
tributing to plant closings and deterring
business expansion. It harms American con-
sumers by raising prices and denying access
to socially beneficial products that manufac-
turers are unnecessarily discouraged from
producing. In addition, it harms both plain-
tiffs and defendants by causing delays and
generating enormous litigation costs. We be-
lieve that your bill would effectively allevi-
ate many of these problems.

I stand ready to assist you in obtaining the
quick passage by the Senate of S. 640.

Sincerely,
BARBARA HACKMAN FRANKLIN.

Mr. KASTEN. Mr. President, I ask
unanimous consent that editorials in
support of this legislation be printed in
the RECORD.

There being no objection, the edi-
torials were ordered to be printed in
the RECORD, as follows:

[From the Washington Times, May 12, 1992]
CONSUMERS ARE LIABLE FOR PRODUCT
LIABILITY LAW

Say a drunken driver going down the road
veers out of control and runs into a phone
booth, one in which a man happens to be
making a call. Who's to blame? The drunken
driver? The victim, who should have known
better than to make a phone call?

The last choice may seem pretty ridicu-
lous, but the way the courts handled this
case was more ridiculous still. The victim
actually brought suit against the companies
responsible for the design, location, installa-
tion and maintenance of the phone booth. A
California judge ruled the companies should
have known that some sot might careen into
the phone booth one day and for that reason
the companies could be held liable for what
happened. The companies had to settle the
case out of court.

This is the sort of thing that happens when
lawyers-turned-politicians write laws that
enable the profession to go hunting for deep
pockets anytime somebody takes out a
phone booth or pours perfume onto a candle
and gets burned as a result or has a heart at-
tack while trying to start a lawnmower or
whatever. Sometimes the lawyers get into
those pockets. Sometimes they don’t.

But what they all do is create expenses
that divert money from productive uses to
legal paper shuffling. And they all contribute
to such uncertainty that the cost of product
liability insurance goes out of sight because
all risks have to be covered. The cost of that
insurance is reflected in the cost of the prod-
uct. So it's not just corporate pockets being
rifled here. It’s consumer pockets too.

It could be worse. Even at a high price, the
product remains available. Public phone

10995

booths are still on the streets. In the worst
case, the uncertainty and the insurance
costs are so high that the manufacturer finds
the product too costly to produce, Trial law-
yers may argue that this loss to consumers
is necessary to ensure better, safer products
ultimately., But a Brookings Institution
study published last year argues that prod-
uct safety has less to do with threats of law-
suits and the hunt for deep pockets than
with other factors, including manufacturers’
desire to protect their reputations.

Today, Sens. Robert Kasten, John Dan-
forth and Jay Rockefeller will try to bring
legislation to the floor to remedy what they
refer to as the “‘product liability tax,”’ which
is the cost product liability claims imposed
on consumers. Among other things, their
bill, S, 640, would expedite settlement of le-
gitimate liability claims, thereby putting
more money In the hands of victims rather
than lawyers. It provides that a claimant
seeking punitive damages must show that
the defendant demonstrated a ‘‘conscious,
flagrant indifference’ to public safety.

It also adopts a California provision hold-
ing a defendant liable for the likes of pain,
suffering and emotional distress only in pro-
portion to the defendant’s share of respon-
sibility for causing the harm. If the courts
found the drunken driver 90 percent respon-
sible for what happened to the person inside
the phone booth, the driver would be respon-
sible for covering 90 percent of the cost of
pain, suffering and so on.

Obviously the trial lawyers who have been
making a nice living off deep pockets aren’t
going to be happy about legislation like this.
Neither are the politicians who collect cam-
paign funds from the trial lawyers to keep
the scam going. Supporting S. 640 is one way
for consumers to bring it to a halt.

[From the Kansas City Star, Mar. 17, 1992]
REFORM PRODUCT LIABILITY

With the probable exception of trial law-
yers, few would disagree that America’s
product liability system needs an overhaul.
For years backers of reform have been press-
ing for a federal statute to replace the patch-
work of state provisions. This year a re-
newed effort has drawn dozens of congres-
sional sponsors and the support of the Na-
tional Governors Association. This legisla-
tion deserves approval.

Because liability Insurance costs are in-
cluded in the prices of everything we buy, all
consumers are paying for a legal system that
has become a crap shoot. The proposed legis-
lation is a reasonable attempt at reform.

It would not bar lawsuits. It would not cap
damages. It would not do away with punitive
awards—but it would finally make punitive
damages tougher to prove, something that
should have been done long ago. The pro-
posed standard would require victims to
show that companies exhibited a ‘‘conscious,
flagrant indifference’" to public safety. Other
provisions would:

Bar claims in which the primary cause of
the accident was the victim's use of drugs or
alcohol.

Bar punitive damages in cases where com-
panies complied with regulatory standards.
In the case of pharmaceutical companies,
this means drug makers still would be liable
for other damages, but if they met Food and
Drug Administration standards they would
not face additional awards aimed solely at
punishment.

Modify joint-and-several-liability rules.
Companies found negligent would be liable
jointly for actual damages such as medical
expenses, but for non-economic damages
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such as pain and suffering they would be lia-
ble only to the extent of their responsibility.

Critics of reform say the system isn't bro-
ken and shouldn't be fixed, Pamela Gilbert of
Congress Watch says only one in 10 accident
victims thinks of filing a suit. Yet it is not
the aggregate number of lawsuits or the av-
erage size of the awards that matter, but the
increasing risk of being hit with a monster
judgment.

In 1975 only nine product liability cases
yielded awards of $1 million or more. By 1984
the number had jumped to 86. Companies
have to buy insurance to protect themselves
against this contingency, and insurors have
to price coverage in a way that takes the
risk into account.

A growing number of studies document the
consequences of runaway legal costs. The De-
partment of Commerce found that U.S. pro-
ducers may pay 20 to 50 percent more for li-
ability insurance than their overseas com-
petitors. Brookings Institution researchers
found *“little direct or statistical evidence™
that liability verdicts result in safer prod-
ucts in the automobile, private plane, phar-
maceutical and medical services industries.

Other studies have concluded that the sys-
tem tends to discourage innovation, need-
lessly kills products still on the drawing
board and reduces industry support for re-
search.

The system is broken, and it needs to be
fixed.

PRODUCT LIABILITY

After a decade of much-needed revision, a
bill setting nationwide standards for product
liability lawsuits appears headed for judg-
ment day in Congress.

Within a few weeks, Republican Senators
Robert Kasten and John Danforth are ex-
pected to ask for a vote on a bill that would
bring some sense to the nation's wildly in-
consistent product liability laws. Opponents,
including the Senate leadership, will try
again to delay a vote, as they have done suc-
cessfully for years. This time, the Senate
should block that effort and approve the
measure.

The product liability bill, co-sponsored by
40 senators, tries to make life more predict-
able for manufacturers selling products na-
tionwide. Since liability laws are written by
states, the outcome of a lawsuit filed by an
injured consumer depends heavily on where
the case is heard. For example, some courts
hold manufacturers responsible even if their
products are misused, while others do not.
Some courts award much larger sums for pu-
nitive damages than others.

Manufacturers are facing an avalanche of
injury lawsuits. More than 19,400 product li-
ability suits were filed in federal courts in
1990, compared with 1,578 in 1974, a 1,231% in-
crease. A 1989 study by Tillinghast, a man-
agement consulting firm, estimated the an-
nual cost of liability lawsuits at $117 billion.
The unpredictability of the legal system also
raises the price of liability insurance.

The Kasten-Danforth bill offers a sensible
alternative to this costly and uneven sys-
tem. It seeks to curb some state laws and
court practices that expand liability unrea-
sonably, while leaving in place states' rights
to define a manufacturer’'s responsibilities.

For example, the bill bars lawsuits where a
claimant’'s use of drugs or alcohol was the
main cause of his injury. It also would pro-
tect manufacturers from liability for indus-
trial machines that are more than 25 years
old. Claimants, moreover, would have two
years from the time they discover—or should
have discovered—an injury to sue for dam-
ages.
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The legislation also builds fences around
punitive damages. For example, it would
raise the threshold for justifying a punitive
damages award by requiring claimants to
prove manufacturers showed “conscious, fla-
grant indifference’ to safety. A manufac-
turer of a product that complied with federal
standards would be responsible for a claim-
ant’s out-of-pocket expenses but not for pu-
nitive damages.

Another provision takes aim at joint li-
ability, which says each defendant must pay
the entire damage award if other defendants
can't pay their share. For non-economic
damages such as pain and suffering, the bill
proposes that each defendant would pay its
share.

Although the bill is more favorable to
plaintiffs than earlier versions, consumer ad-
vocates and trial lawyers strongly oppose it.
In part, this is a legacy of earlier battles:
Prior drafts of the bill were blatantly anti-
consumer, requiring claimants to prove neg-
ligence and setting caps on damage awards.
While this bill does neither, opponents worry
that anti-consumer provisions will be added
later. Such an attempt may, indeed, be
made, but it should be stopped when it is
tried, not in advance.

Not all parts of this bill deserve a ‘‘yes”
vote. Provisions requiring the loser in a
product lawsuit to pay part of the winner's
legal fees would disproportionately hurt in-
dividual plaintiffs, who lack the resources of
corporate defendants. But the bill, overall,
restores a needed balance between consumers
and manufacturers in injury lawsuits. After
more than a decade of refinements and com-
promises, this bill should be passed.

Approval in the Senate may also spur ac-
tion in the House, where a similar bill is sup-
ported in one committee but opposed in an-
other. In both chambers, it's time to stop the
endless wheel-spinning on product liability.

Mr. KASTEN. Particularly, Mr.
President, an editorial of today, Tues-
day, May 12, from the Washington
Times. I would like to simply summa-
rize, before I yield to the Republican
leader, what we are all about here
today.

The last paragraph from the Wash-
ington Times today, talking about this
legislation, the vote that is about to
occur:

Obviously, the trial lawyers, who have
been making a nice living off deep pockets
aren't going to be happy about legislation
like this.

We have heard that they are not.

Neither are the politicians who collect
campalgn funds from the trial lawyers to
keep the scam going. Supporting 8. 640 is the
one way for consumers to bring it to a halt.

This bill for product liability reform
is a consumers’ bill,

I yield the remainder of my time to
the Republican leader.

The PRESIDING OFFICER. The Re-
publican leader is recognized.

Mr. DOLE. Mr. President, I thank the
Chair, and I thank my colleague from
Wisconsin, Senator KASTEN.

Mr. President, for the past 6 years,
the Democrat majority in the Senate
has been maintaining a determined fili-
buster to block any kind of products li-
ability reform legislation from reach-
ing the floor.

The filibuster continues, despite the
fact that American business is being
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crippled by current law, a law that fa-
vors lawyers over manufacturers,
workers, and consumers.

The filibuster continues, despite the
fact that product liability insurance
costs were 15 times higher in the Unit-
ed States than in Japan.

The filibuster continues, despite the
fact that our general aviation manu-
facturing, once the envy of the world,
is now almost nonexistent because of
the current system.

The filibuster continues, despite the
fact the prohibitive cost of liability in-
surance prevents new medicines and
products from being introduced to the
market.

The filibuster continues, despite the
fact that the American people are cry-
ing out for reform.

It is not that bills have not been in-
troduced; they have.

It is not that Senators—I ask that I
may use some of my leader time.

The PRESIDING OFFICER. The
Chair informs the Senator from Wis-
consin his time is used. The Republican
leader will not proceed on his leader
time.

Mr. DOLE. It is not that the bills
have been introduced. They have. It is
not. that Senators have not worked
hard to bring products liability reform
to the floor. No one has worked harder
than Senator KASTEN to do just that,
and Senators DANFORTH, GRASSLEY,
and MURKOWSKI have also performed
yeoman's work. Senators KASSEBAUM
and McCAIN have taken the lead on the
issue of aviation products liability.

But despite committee hearings,
hearings that sometimes led to legisla-
tion being passed out of the committee,
this matter somehow never makes it to
the Senate floor. And while the major-
ity Democrats happily maintain their
stubborn filibuster with the blessing of
the American Trial Lawyers Associa-
tion, the system continues to break
down. American competitiveness is
weakened and jobs are lost.

I have nothing against lawyers. I am
a lawyer. I am married to a lawyer.
Some say we are the only two lawyers
in Washington to trust each other. And
some of my best friends are lawyers.
But I do have something against law-
yers who refuse to acknowledge that
America can do better.

This morning I joined Senator MITCH-
ELL and Senator BENTSEN and others at
the White House to talk about biparti-
sanship, talk about working together
to improve America, and this seems to
be one of those opportunities where we
can work together to improve America.

So, Mr. President, I commend my
colleague from Wisconsin in particular,
and others who have taken his side on
this particular issue. It seems to me
that if we can withhold cloture—then I
assume there would be a motion to
table. I would hope that would not hap-
pen. Let us have debate. Amendments
can be offered. All the things I have
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heard, shortcomings about this bill
maybe, if some are in fact true, can be
corrected. But in the meantime, Mr.
President, it seems to me that this is
not a time to invoke cloture.

If you add up which bill is more im-
portant, the American people, consum-
ers, the businessmen, everybody else,
whether it is motor voter or product li-
ability, there is no doubt in my mind
the American worker, the American
consumer, the American manufacturer,
those out there creating the jobs,
would say let us pass product liability
reform; we can wait for the motor
voter legislation.

I reserve the remainder of my time.

The PRESIDING OFFICER. The lead-
er reserves the remainder of his time.
The majority leader is recognized.

Mr. MITCHELL. Mr. President, am I
correct that all time has been used or
vielded back?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. MITCHELL. Mr., President, in
that case I would like to use a portion
of my leader time to respond, to dis-
cuss the subject now.

Mr. DOLE. Could I yield 1 minute to
the Senator from South Dakota.

The PRESIDING OFFICER. The Sen-
ator from South Dakota is recognized
for 1 minute under the Republican
leader’s time.

Mr. PRESSLER. Mr. President, I
commend my colleagues, Senator KAs-
TEN and Senator DANFORTH, for their
tireless efforts in bringing this legisla-
tion before the Senate. We have worked
6 yvears to see the Senate take action
on this issue. We are closer today due
to the determination of my friend from
Wisconsin and our ranking member on
the Commerce Committee.

For many years, America has faced a
product liability crisis. The present ju-
dicial system for resolving product li-
ability disputes and for compensating
injured parties is inequitable, ineffi-
cient, and imposes huge costs on Amer-
ican consumers.

In fact, nationally the cost of prod-
uct liability insurance is 15 times high-
er in this country than it is in Japan,
and 20 times higher than it is in Eu-
rope. American business will not be
able to maintain or gain back its com-
petitive edge in international markets
if we do not act quickly to correct this
sitnation through passage of this legis-
lation. It 1is wvital that Congress
unshackle U.S. companies and consum-
ers from the current product liability
burden and eliminate this serious com-
petitive disadvantage.

This point was brought home to me a
few years ago when I was touring a
friend's manufacturing business in
Phillip, 8SD. Art Kroetch the owner of
Scotchman Industries explained to me
that his manufacturing business pays
twice as much for product liability in-
surance as it spends on its entire re-
search and development department.
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This situation is not unique to South
Dakota businesses. Nationally, money
spent by small businesses defending
frivolous lawsuits and for the purchase
of product liability insurance is di-
verted from reinvestment in their core
business.

Mr. President, I think it is important
to recognize that this legislation is not
opposed by all attorneys. I have spoken
with many lawyers within the Amer-
ican Bar Association who support tort
reform. I believe the legislation we
have before us today is a fair and equi-
table approach to resolve the dif-
ferences between lawyers and business.
S. 640 is different from past proposals
sought by business groups that were
considered too pro-defendant.

The main focus of this bill, however,
is plaintiffs rights. This bill does not
place any limit on the amount of puni-
tive damage awards, nor does it take
away the jury’s right to decide puni-
tive damage awards. It does not con-
tain a broad statute of repose for
consumer products, unlike the Euro-
pean Economic Community which has
a 10-year statute of repose for all prod-
ucts. The statute of repose in S. 640 is
26 years only for capital goods. This
statute would prohibit a claim only if
the claimant is eligible to receive
workers compensation benefits for the
harm done in the workplace.

In addition, S. 640 includes an amend-
ment I offered to earlier product liabil-
ity bills which modifies the doctrine of
joint and several liability. For too
long, businesses and consumers have
been victims of the joint and several li-
ability rule. Otherwise known as the
‘‘deep pocket rule,”’ this provision en-
ables a plaintiff to force any defendant
to pay all the damages incurred even if
that defendant is only minimally at
fault. This provision is consistent with
the California-law approach which re-
quires that each defendant will be lia-
ble for noneconomic damages in pro-
portion to the defendant's responsibil-
ity for the harm.

Mr. President, I urge my colleagues
to vote ‘‘no” on cloture S. 250 so that
S. 640 finally can be acted upon by the
Senate.

Mr. President, this is a consumer
protection bill. The consumers of
America have to pay the additional
costs. I think the leading consumer
issue of the 1990's should be tort re-
form. There are many responsible law-
yers who are working for this, but it is
something we all have to work to-
gether on as a Nation. It is the con-
sumers who pay higher prices for
things, who are paying for all of this,
and it is not the plaintiffs and the in-
jured people who are getting the
money. That should be understood.

Mr. MITCHELL addressed to Chair.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. MITCHELL. Mr. President, I
would like to use some of my leader
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time to comment on this matter just
prior to the vote.

Mr. President, it is a sad day for de-
mocracy when an effort to encourage
participation by the American people
in the electoral process should be de-
feated for what are transparently polit-
ical reasons. It is a sad day for democ-
racy when men and women who are
elected by the people now join to pre-
vent Americans from being able to vote
and participate.

Of what are our colleagues afraid? Do
they not have enough confidence in
their ability and their programs to
want to encourage people to vote? For
200 years, every time an effort has been
made to expand the voting franchise,
to make it possible for more Americans
to participate in the election of their
representatives, the identical argu-
ments have been heard that have been
heard here today: Oh, we better not do
that; there might be fraud.

This is a fundamentally antidemo-
cratic effort. This might well be called
the antidemocracy amendment because
it has one purpose and one purpose
only, and that is to defeat the voter
registration bill that is before the Sen-
ate and which our Republican col-
leagues are now filibustering against to
prevent it from coming to a vote. They
intend to keep the Senate from debat-
ing it.

It is an effort by those who are afraid
of the people because they do not want
to have easier registration and easier
voting because someone might vote
against them—the same tired argu-
ments against letting women vote, the
same tired arguments against elimi-
nating the poll tax, the same tired ar-
guments now: Oh, there might be some
fraud.

The fraud is in the argument and in
the amendment being offered. If this is
such an important amendment, why
have 6 years gone by without the
amendment being offered to any other
bill? Why this bill? Why not the hun-
dreds of other bills that were consid-
ered here in the Senate this year, last
year, the year before, the year before
and the year before that?

We have heard a lot of excuses, we
have heard a lot of alibis, but basically,
a vote against cloture is a vote to kill
the voter registration bill. It is the
vote of fearful people who do not trust
the American people, who do not want
to have more people participating in
the process for fear that some of those
people might vote against them.

We heard this in my State, Mr. Presi-
dent and Members of Senate, when we
propogsed and went to same day reg-
istration. The same arguments were
made almost word for word, and by
those who share the same views as are
being made here today. We passed it,
there has been no fraud. And as a re-
sult, our State now ranks among the
highest in voter participation.

Why do our colleagues fear that?
Why do they fear helping people par-
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ticipate in the democratic process in-
stead of preventing them from partici-
pating in the political process?

Let no one be fooled by this trans-
parent political ploy. This amendment
has one purpose and one purpose only,
and that is to kill the voter registra-
tion bill. Anybody who votes against
cloture on this bill is participating in
the killing of the voter registration
bill. That is the only purpose of this
amendment. That is the only result of
the vote.

It is a very important amendment,
we are told. When did it become so im-
portant? Six years have elapsed since it
was last brought before the Senate.
Why this bill out of the hundreds of
bills that have been offered? Any Sen-
ator could have offered this amend-
ment any time he or she wanted as an
amendment to any bill before the Sen-
ate over a 6-year period. They chose
not to do so. They waited to find a bill
that they wanted to kill. That is what
this is. This is an antidemocracy vote,
an antidemocracy amendment, an ef-
fort to prevent people from participat-
ing in the political process.

Democracy ought to encourage par-
ticipation. We ought to want more
Americans to register, and more Amer-
icans to vote. If some of our colleagues
had their way, presumably we would go
back to the days when the only people
who could vote were adult white males
who own property.

It is the same old arguments; a dif-
ferent tactic but the same arguments.

Mr. President, this is an important
vote. This vote will test whether we
truly believe in expanding the fran-
chise of the democracy, or whether we
are afraid to expand the franchise for
fear that those Americans who have
not participated and who now partici-
pate might vote against a person or a
candidate.

Let us not have anyone fooled by
what is going on here. This is a trans-
parent political ploy to kill the voter
registration bill. That is the purpose,
that is the intention, and that will be
the effect.

I urge my colleagues to cast their
vote for democracy, cast their vote for
participation, and cast their vote for
encouraging Americans to get involved
in the democratic process.

We are now exhorting Americans ev-
erywhere not to be distrustful of politi-
cians and this institution. We are ask-
ing Americans not to have cynicism to-
ward these elected officials. And what
are they to think when a minority of
the Members of the Senate, a minority,
use their power under the rules to pre-
vent passage of a bill which has clear
majority support, which will encourage
Americans to get involved in the polit-
ical process?

It is no wonder that there is cynicism
in the land toward this institution. It
is no wonder that people question our
commitment to democratic principles
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when an effort is being made to make
it tougher for people to vote, not to
make it easier; to reduce the numbers
of people who are going to participate,
not increase them in a transparent
ploy to kill the voter registration bill.

Mr. President, I hope my colleagues
will not have any part of it. I hope we
will affirm our confidence in democ-
racy and in ourselves to proceed and
pass this voter registration bill.

Mr. President, I yield the floor.

The PRESIDING OFFICER. Under
the previous order the clerk will report
the motion to invoke cloture.

Mr. KASTEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. SEYMOUR. Mr. President, I ask
unanimous consent that I be added as a
cosponsor of the Kasten amendment.

Mr. President, for the first time in
more than a year, economic indicators
are pointing upward. From retail sales
to job creation, America is waking
from its recessionary slumber. We have
reason to be hopeful.

However, we have reason to be fear-
ful. This recovery could be over before
it really starts. There is good reason
for concern. Though there is room for
economic expansion, the real question
is whether the potential exists for
strong, sustained growth through the
decade. 1 believe we can plan for a fu-
ture of growth, but it will require lead-
ership by Congress and the administra-
tion to make it happen. We must turn
our economic potential into a real,
positive environment for growth, a cli-
mate of opportunity for the American
entrepreneur. So it is fitting that we
are here to debate and hopefully adopt
the amendment offered by my good
friend from Wisconsin, Senator KAas-
TEN.

Mr. President, this amendment is
largely the text of S. 640, the Product
Liability Fairness Act. This much
needed legislation represents respon-
sible reform of the complex maze of
product liability laws—laws that are
having a devastating impact on our Na-
tion's small businesses to expand, inno-
vate, and compete in the world market-
place. ;

It is no secret that one of the great-
est risk any American can take is to
start a business. I know. I took that
risk as did many Americans during a
wave of small business startups in the
late 1960's. Some are still operating
today. Many are not. But the bottom
line is that this Nation must encourage
American entrepreneurs and
innovators to take risks—our Nation
can only benefit by the wealth of jobs,
product development, and capital that
is created as a result.

But the sad fact is our product liabil-
ity laws raise the level of risk so high
that innovation has become a sacrifi-
cial lamb, Let me cite several exam-
ples. First, when manufacturers or re-
tailers sell their goods interstate, they
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must deal with product liability laws
that vary from State to State. This
complexity raises uncertainty, and
raises the risk of a lawsuit.

In some States, manufacturers can be
held liable for goods produced decades
ago, even after it’s been sold and even
altered many times over. That, too,
raises the risk of a lawsuit.

A manufacturer could be hit with a
massive jury award even though the
product was produced in full compli-
ance with both Federal and State laws.
Again, that raises risk.

A manufacturer who produces goods
as part of a team of manufacturers can
be hit with a lawsuit and damages even
though he or she did not produce the
component that caused the injury.

This deep pocket approach used by
defense attorneys raises uncertainty,
and with it, the risk of massive legal
costs.

And what do businesses do to reduce
risk? They buy insurance. And if they
can afford it, they must buy it at a cost
that reflects the risks involved. With
so much confusion in a patchwork quilt
of 50 product liability laws, and the
possibility of multimillion-dollar jury
verdicts regardless of fault, companies
from the mom and pop shop to the Big
Three auto makers now pay more than
$21 billion each year to protect them-
selves from product liability litigation.
This cost is 15 times greater than what
manufacturers must pay in Japan, and
20 times greater than in Europe.

If starting your own business is the
American dream, product liability liti-
gation is the American nightmare. The
impact of product liability litigation is
felt in the form of higher prices for
American goods, stifled innovation,
and a decline in American manufactur-
ing.

Presently, the American tort system
costs $180 billion annually. These costs
consist of attorney’s fees, out-of-court
settlements, witness fees and jury
awards. Who ultimately pays for this
cost? The consumer, of course. For ex-
ample, Lederle Labs, the lone maker of
the diphtheria, pertussis and tetanus
vaccine, raised its price per dose from
$2.80 to $11.40 in 1987 to cover the costs
of lawsuits.

The high cost of product liability is
discouraging existing corporations to
invest in research and development of
better, safer products. The Merchants
Corp. of America withheld manufactur-
ing what would have been the nation's
safest infant car seat because of prod-
uct liability fears. The American Medi-
cal Association found that, ‘‘Innova-
tive new products are not being devel-
oped or are being withheld from the
market because of liability con-
cerns.* * ** And according to the
President’'s Council on Competitive-
ness, 47 percent of American manufac-
turers have withdrawn products as a
direct result of the current liability
system.
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Even foreign companies fear to intro-
duce their innovations here because of
the risk of litigation. Volvo has had
built-in child safety seats in their Eu-
ropean cars for more than a decade, but
will not include the seats in cars
shipped to American because of prod-
uct liability concerns.

Think of that. An international man-
ufacturer that pushes safety over style
will not bring its innovations to Amer-
ica because it is not worth the risk.
This serves to demonstrate that our
product liability laws don’'t always
mean ‘‘safety first.”

Finally, our product liability laws
hurt the American worker. Indeed, be-
cause of the high costs of liability liti-
gation, American manufacturers are
being forced either out of the country
or out of business altogether. Lines of
industry have literally disappeared
from the American economic land-

scape.

The small aircraft industry has lit-
erally flown the American coop. Just
last January, Florida-based Piper Air-
craft relocated to Canada’s Saskatche-
wan Province. Cessna—the once proud
leader of light piston-powered air-
craft—suspended all piston production
in the United States. In both cases,
product liability was cited as the major
obstacle.

It is the same story in other indus-
tries, ranging from football helmets to
vaccines.

Mr. President, is it no wonder that
our economy is in the state it is in
when our own laws stifle American in-
novation? Is it no wonder that manu-
facturers can't keep up when, as one
study revealed, American industry
spends more on lawyers to beat back li-
ability suits than it spends to buy new
machine tools that improve American
productivity? It is no wonder that
America is losing its competitive edge
in the manufacturing sector when en-
tire industries are making a run for the
border or bankruptcy because of prod-
uct liability.

Mr. President, on this issue it is fair
to say we have met the enemy, and
they are us.

Though the problems associated with
product liability are complex, the solu-
tions are simple and are reflected in 8.
640 and the Kasten amendment before
us.

First, it establishes a uniform prod-
uct liability system for all 50 States.
Competitively speaking, a uniform
product liability system makes sense.
After all, the 12 nations and 60 affiliate
nations of the European Economic
Community will have one uniform
product liability standard when their
1992 directive is implemented. Unless
we implement a uniform Federal sys-
tem of our own, America's place in the
world marketplace will continue to de-
cline. Moreover, a uniform product li-
ability system makes good sense to our
Nation’s Governors. In fact, the Na-
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tional Governors’' Association has en-
dorsed S. 640.

Second, under the Kasten amend-
ment, punitive damages are assessed
against a manufacturer or distributor
who shows a flagrant indifference to
public safety. Punitive damages cannot
be awarded when a manufacturer com-
plies with Federal laws. Again, that's
just common sense. Punitive damages
are designed to punish behavior, not re-
ward injury. Therefore, manufacturers
should not be punished with additional
damages even though they obeyed the
law.

Third, the Kasten amendment re-
forms the system so that a manufac-
turer or distributor is only responsible
for the degree of fault determined by a
jury. Therefore, if drug or alcohol
abuse was the main cause of injury in
the use of a product, a lawsuit can’t be
brought against that product’'s manu-
facturer. Similarly, if a series of manu-
facturers are held liable for injury, the
manufacturer with the most assets is
not responsible for all the manufactur-
ers. Thus, the Kasten amendment puts
an end to the deep pocket practice that
is one of the main reasons why univer-
sities refuse to give research grants to
small businesses.

In essence, the Kasten amendment
represents a fair, balanced approach to
a very serious problem: It reduces the
risk, the uncertainty, and the exposure
of manufacturers to frivolous lawsuits,
but it does so without placing at risk
the consumer’s right to sue for a legiti-
mate injury.

Mr. President, this issue has been be-
fore us for more than a decade now.
The legislation has evolved during that
time. 8. 640’s fairness is reflected in 40
bipartisan Senate cosponsors. It passed
the Commerce Committee by a 13-7
margin. And companion legislation in
the House of Representatives has sup-
port from more than 130 Members.

But the question remains: When will
the Congress take action? We are now
beyond the halfway point of this cur-
rent session, and there is little that
has been adopted this session that will
really contribute to sustained eco-
nomic growth in this country. I believe
the time for action is now.

Certainly, the Kasten amendment is
a probusiness bill. It reduces the high
cost associated with product liability,
and frees up the savings for much-need-
ed capital and reinvestment. But it is
more than a probusiness bill. It is
proconsumer, because the reduced
costs will mean lower prices on Amer-
ican-manufactured products. It is
proworker, because it no longer will
drive businesses to points beyond our
border, or to the nearest bankruptcy
court. And it is proinnovator, because
it will reduce cost associated with new
product development. Really, this
amendment is pro-American, because
it will improve our economic environ-
ment and preserve its place as a leader
in world markets.
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Of course, the Kasten amendment is
not the silver bullet that will end our
competitive disadvantages among our
foreign rivals, or the secret ingredient
in a new wave of small business cre-
ation. But this legislation is seriously
needed if we in Congress are serious
about a long-term economic recovery.
Action must be taken. If it takes us
more than a decade to arrive at the
kind of fair, bipartisan legislation that
we have before us today—legislation
that addresses a portion of a much
larger tort nightmare—than we're in
great trouble. Our own inaction simply
makes matters worse. The status quo
will continue to weaken our economic
position.

Mr. President, American industry
will be relegated to a backseat in the
world marketplace if American entre-
preneurship and innovation is forced to
take a backseat behind politics and
partisanship. We can enact meaningful
reform in our product liability system
and give American manufacturers a
reason to stay, or we can do nothing,
and give them reason either to leave or
throw in the towel. The choice is sim-
ple, and all Americans will be affected
by our choice. I sincerely hope we
make the right choice.

Mr. WOFFORD. Mr. President, I op-
pose S. 640, the Product Liability Re-
form Act, which my colleague Senator
KASTEN has proposed as an amend-
ment. I believe this legislation would
unfairly limit the rights of injured
plaintiffs to recover adequate damages
and unwisely restrict the scope and
availability of punitive damages.

Historically, the States have set
their own tort laws. This legislation
would change the historic principle of
federalism by setting national rules on
certain aspects of product liability
law—for example, limits on punitive
damages.

Punitive damages are an effective
tool for controlling socially unaccept-
able conduct not covered under crimi-
nal law. While unlimited punitive dam-
ages and varying standards of proof
may have led to some well-publicized
runaway jury verdicts, studies have
shown that product liability suits rare-
ly result in punitive damages awards.
In my view, the individual State laws
deal fairly and adequately with this
issue.

For these reasons, I oppose the Kas-
ten amendment. Thank you, Mr. Presi-
dent.

CLOTURE VOTE—MOTOR-VOTER

Mr. SIMPSON. Mr. President, I rise
to express my opposition to cloture on
this very flawed bill. The biggest prob-
lem with S. 250, the motor-voter bill, is
that it is based on a faulty premise. It
is a grave mistake to think that voter
turnout is the result of perceived bar-
riers to voter registration. I am fully
convinced that when citizens feel that
their votes will have an impact, they
will then register and cast their ballot.
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I believe that the real problem in this
country is that the ordinary citizen
feels that special interest money and
organizations have drowned out his or
her vote in the electoral process. They
do not vote because they believe spe-
cial interests have captured the proc-
ess. This causes voter apathy and re-
sults in a decreased desire to register
and vote. Instead of getting to the root
cause of voter apathy, this bill would
paternalistically impose the strong
arm of the Federal Government into
functions, which States such as Wyo-
ming have historically performed so
very well.

This bill calls for a motor-voter reg-
istration, mail registration, and reg-
istration in designated Federal, State,
or private locations. Registration serv-
ices would have to be available in Gov-
ernment offices which provide public
assistance, unemployment compensa-
tion, vocational rehabilitation, fishing
and hunting licenses, and in Govern-
ment revenue offices.

I come from a State that has one of
the highest voter turnout percentages
in the Nation. Many other States have
excellent records, too. The reason they
do is because they have good election
laws, good registration laws, and active
candidates from both political parties.

Totally overlooked by this legisla-
tion are the costs for the training all of
the additional registrars. Not one Fed-
eral dime is authorized for these train-
ing costs, and I anticipate significant
additional costs will be incurred in
order to maintain an ongoing training
program for new hires, for hiring addi-
tional State personnel to supervise
compliance with the law, and to in-
crease salaries of the employees who
did not bargain for those additional
registration responsibilities. And who
pays for this? The States will have to
pick up the tab for this misguided Fed-
eral intrusion.

This is a bill in every sense of the
word. And the States, like Wyoming,
will have to pay it, whether or not they
have demonstrated admirable registra-
tion and voter turnout statistics. Fur-
thermore, if enacted, the bill would
lead to increased voter fraud. I call this
bill **auto fraudo.”

Why don’t we do something real to
increase voter participation? Let us do
what our party suggested. Let us elimi-
nate PAC’s, ban sewer money, and re-
duce the amount of dollars coming in
from out-of-State individuals that
bloat politicians’' campaign war chests.
That is what Republicans wanted.
What the Democrats gave us, and what
the President wisely vetoed was a bill
that breathed new life into old and
jaded PAC's, who sometimes give to
both sides. Rather than eliminating
them; that allowed labor union—read
that as Democratic candidate sup-
port—sewer money to be raised and
spent without restraint; and paid for
these so-called reforms with Ameri-
cans’ tax dollars.
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This motor-voter bill is a cousin to
the Democrats so-called campaign fi-
nance reform bill. Both pieces of legis-
lation attack the wrong problems, and
then send us the bill.

PRODUCT LIABILITY

Mr. SIMPSON. Mr. President, I do
have substantial concerns about Fed-
eral legislation on this subject. How-
ever, I am sensitive to the arguments
of both sides. The real issue to day, Mr.
President, is not the merits of product
liability reform.

The real issue is, once again, partisan
politics. The real issue is whether this
or any legislation sponsored by a mem-
ber of the minority party can get voted
on by the full Senate. That applies to
product liability, civil justice reform
or any number of other matters that
many Republicans in the Senate have
wanted to raise and have voted on by
the full Senate.

Much has heen said about greedy law-
yers. I am very proud of my profes-
sion—there are a great many attorneys
out there who do good work—they do
the good work for people who need
their services, and they do it for rea-
sonable compensation. Some do not.
We should weed them out.

Many good Members of my own party
are voicing the frustration the people
feel about expensive lawsuits. It is be-
coming very easy to bash the trial law-
vers. There is great eagerness to
blame—place blame—anywhere Con-
gress will act.

If the system does not begin to make
the necessary changes internally, then
Congress will, sooner or later, act on
those abuses externally. There is an old
saying about the medical profession,
and which applies equally to the prac-
tice of law: ‘‘Physician, heal thyself!”
The American people want the profes-
sional bar to heal itself before Congress
applies a cure of its own making.

I met recently with some very re-
spected Wyoming lawyers. These are
attorneys who practice their craft with
diligence and dedication. The majority
of attorneys—both defense, plaintiff,
and general practitioners—out in the
real world agree:

There are instances where the system
fails. The ones best suited to take steps
to correct those few—and usually spec-
tacular—failures are the members of
the profession itself.

So I caution my colleagues not to
judge all attorneys by a few egregious
examples. And I also encourage my col-
leagues to vote to defeat cloture. This
is an important national issue that de-
serves thoughtful debate.

THE KASTEN-DANFORTH AMENDMENT

Mr. DODD. Mr. President, I rise in
the awkward position of supporting
two propositions that, in this situa-
tion, are diametrically opposed to each
other. I rise in support of the Kasten-
Danforth amendment and in favor of
cloture on 8. 250, the National Voter
Registration Act of 1991.
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First, let me explain why I favor the
legislation contained in the Kasten-
Danforth amendment. These provisions
are part of the civil justice reform
agenda that the Congress has ignored
for too long.

Too often Members of Congress and
interest groups have chosen up sides in
this debate, reflecting their sympathies
for either injured persons or those
whose products injured them. What has
been missed in the debate is an appre-
ciation of the fact that the present
legal system is not working well for ei-
ther side. Carried out properly, civil
justice reform can be a boon to both
parties.

Let me explain what I mean in the
context of the product liability debate.
For years, manufacturers have com-
plained that sympathetic judges and
juries have been compensating the vic-
tims of product injuries too richly—ei-
ther by rewarding people when the
manufacturer was not negligent or re-
warding people too well; with eco-
nomic, noneconomic and, sometimes,
punitive damages.

That is the premise this legislation
flowed from when it was first devised
in the late 1970's. As a result, the legis-
lation was directed almost exclusively
at reducing manufacturers’ costs—by
reducing the number of cases in which
viectims could sue and reducing the
amounts they could recover when they
did prevail.

Understandably, the victims and
their supporters were offended by this
approach. Little did they or the manu-
facturers understand that more bal-
anced legislation could benefit every-
one.

Senator DANFORTH and I started
down that road in 1985. We examined
comprehensive data, which revealed
just how poorly the system works for
victims.

It showed that many innocent vie-
tims could recover nothing at all, most
typically where the manufacturer was
not negligent or could not be found to
sue.

It showed that it took an average of
5 years for successful victims to
recover.

It showed that the percentage of eco-
nomic loss recovered declined as losses
mounted, to the point where victims
with economic losses in excess of §1
million had a net recovery of only 6
percent of those losses.

It showed that victims with similar
injuries suffered in the same way re-
ceived radically different recoveries,
depending upon such factors as the
State in which the person was injured,
the lawyers, the judge, and the jury.

And, finally, it showed that the legal
system carried with it huge overhead
costs, paying attorneys almost as
much as vietims netted.

In an attempt to produce a fairer sys-
tem for all involved, Senator DAN-
FORTH and I devised an alternative
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compensation approach that would
have brought certainty and lower
costed to manufacturers while assuring
victims timely compensation for their
losses. The bill reached the Senate
floor in the fall of 1986; however, there
was insufficient time to complete ac-
tion.

Since 1986, the effort to refine this
legislation has continued. Now, I be-
lieve S. 640, the guts of the Kasten-
Danforth amendment, represents a fair
package of changes. Some would bene-
fit manufacturers and some would ben-
efit victims—but altogether I think
they would produce a fairer and more
certain system of rules for redressing
product injuries.

Let me comment on just a few key
provisions, Victims would be aided by
two sections: The first establishes a na-
tional rule that triggers the statute of
limitations only when the victim has
both knowledge of the injury and its
cause. The second establishes alter-
native dispute resolution provisions to
encourage the more expeditious, less
costly resolution of cases.

In turn, manufacturers would receive
some relief from the more balanced pu-
nitive damages and joint and several li-
ability provisions. The bill sets an ap-
propriate standard of manufacturer in-
tent and behavior for the imposition of
punitive damages, one that is consist-
ent with the notion that such damages
should be imposed only on a grossly
negligent manufacturer.

Similarly, any manufacturer that is
partially responsible for a victim’s in-
jury should be responsible for all the
economic losses if other manufacturers
cannot be found. At the same time, I
think the manufacturer’'s responsibil-
ity for noneconomic damages should be
limited to its proportional share. S. 640
establishes such a regimen and it is a
fair one for manufacturers and victims
alike.

Unfortunately, 13 years after the in-
troduction of the first product liability
bill in the Senate, we still are unable
to get floor consideration early enough
in a congress to complete action. That
is why we end up having this bill of-
fered as an amendment to an unrelated
matter; in this case, the motor voter
registration bill.

While the Senate rules permit such
action, I am concerned that the amend-
ments success would doom the motor
voter registration bill. This bill is wvi-
tally necessary to improve access to
the wvoting process. Only roughly 50
percent of the eligible population voted
in the 1988 Presidential election, and
this is because only 60 percent of the
population is registered to vote. By
making registration more accessible,
this legislation should significantly in-
crease the number of registered voters
and, in turn, the number of actual vot-
ers. The effect would be a strengthen-
ing of the democratic process.

Those are the reasons why I will vote
for cloture on the bill.
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At the same time, I strongly believe
that a civil justice reform in general—
and product liability reform in particu-
lar—deserve to be on the Senate agen-
da. Therefore, I hope that S. 640 can be
scheduled for floor consideration before
the end of the session. At such time, I
intend to vote for its passage as a sig-
nificant first step toward civil justice
reform in this country.

CLOTURE VOTE ON MOTOR-VOTER BILL

Mr. PELL. Mr. President, today's
cloture vote on the motor-voter bill
has received a great deal of attention
not because of the substance of the un-
derlying bill, but because the product
liability bill was attached to the bill as
an amendment.

Let me say right from the start that
I am a cosponsor of the product liabil-
ity bill. I believe that our society has
become overly litigious. It seems that
product liability lawsuits have become
the rule rather than the exception
when it comes to settling a liability
case. This rush to the courtroom ulti-
mately adds to the cost of all products
for all consumers and hampers the
bringing of innovative products to mar-
ket.

I am not against the right of any
plaintiff to receive fair and just com-
pensation in a liability suit, but I do
believe that Congress needs to step in
and bring a level playing field to a sys-
tem that seems to encourage people to
sue first and ask questions later.

Unfortunately, the product liability
bill has been attached to a bill that de-
serves to be debated and voted on. As a
rule, I vote in favor of cloture. This has
been true ever since I came to the Sen-
ate. It has been true no matter which
party represented a majority in the
Congress. I believe that the Senate
should be allowed to work its will and
by invoking cloture the Senate is able
to limit debate to a reasonable amount
of time and not fall prey to the will of
a small minority of Senators.

It is for this reason that I voted for
cloture on the motor-voter bill. Despite
the rhetoric that has surrounded this
particular vote, my vote for cloture
was not a vote against the product li-
ability bill. I continue to support prod-
uct liability reform and will support
product liability reform in the future.

MOTION TO INVOKE CLOTURE ON 8. 250

Mr. LIEBERMAN. Mr. President, al-
though I am a strong supporter and an
original cosponsor of S. 640, I will be
voting to invoke cloture this after-
noon. I am doing so because, in the cur-
rent situation, I believe we will be un-
able to enact S. 250, the motor-voter
bill, if cloture is not invoked. As will
be apparent from the vote, today's clo-
ture vote is not going to be a referen-
dum of product liability reform, but a
vote on whether the Senate will pass
the motor-voter bill.

Mr. President, I share the frustration
expressed by other advocates of prod-
uct liability reform who have struggled
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to have the Senate take up and con-
sider a product liability reform bill. I
remain committed to tort reform, and
remain hopeful that we may still have
an opportunity to consider S. 640 on its
merits. I urge the leadership to give
the Senate a chance to work its will
with respect to S. 640.

For the time being, however, I be-
lieve that we must not allow ourselves
to become victims of legislative
gridlock yet again. I will vote for clo-
ture this afternoon, as part of an effort
to see the Senate attend to its business
in an orderly fashion. But I want to
emphasize that I remain committed to
product liability reform, and that I will
continue to do what I can to see S. 640
enacted into law.

Mr. ROCKEFELLER. Mr. President, I
rise with tremendous disappointment
today to speak against the pending
amendment to the motor-voter bill.

As my colleagues know, I am the
leading Democratic sponsor of S. 640,
the Product Liability Fairness Act.
For several years, I have been fighting
hard, with colleagues on both sides of
the aisle, to advance the cause of tort
reform and to put a product liability
bill on the President’s desk. Thus, it is
with real frustration that I find myself
forced to oppose my own bill.

The Senators offering this amend-
ment clearly are sincere and deter-
mined in their effort to enact product
liability reform. But the plain and sim-
ple fact about the situation before us is
that offering this amendment to the
motor-voter bill amounts to a hostile
act against an absolutely essential
piece of legislation.

I believe that everyone in this body
should support the motor-voter bill.
And if they do not, they should simply
vote against it—they should not attach
an amendment like product liability
that deals with completely different
subject matter, confuses the debate on
both matters, and continues the
gridlock that is preventing us from
acting on any of the serious issues fac-
ing this country.

The National Voter Registration Act
of 1991, addresses a critical threat to
our democratic system—declining
voter participation. Senator FORD de-
serves recognition for the tremendous
work he has done on this important
issue.

In our last general election, only 36
percent of the population voted nation-
wide. Even fewer voted in my home
State of West Virginia—a meager 29
percent. Think about those numbers
for a minute. Thirty-six percent of the
population voted in the last election.
Twenty-nine percent in West Virginia.

And the accounts of the recent round
of primaries are only more discourag-
ing.

The figures are truly disturbing. We
have got to get American citizens back
to the voting booths.

It won't be easy. Americans are frus-
trated, and they are angry. Every day
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we hear new reports of public outrage
and disgust with Government. But it is
crucial that we get our citizens reener-
gized, reconnected to the democratic
process.

As Robert Maynard Hutchins, a dis-
tinguished educator and philosopher
once said, '‘The death of democracy is
not likely to be an assassination from
ambush. It will be a slow extinction
from apathy, indifference, and under-
nourishment.”

S. 250 is not an effort to give Demo-
crats or Republicans an advantage in
the next election. The motor-voter bill
is an attempt to preserve a basic tenet
of our democracy—the right of every
man and woman to vote. Unless we ex-
ercise that right, we risk losing it.

The motor-voter bill, which has re-
ceived bipartisan support, is designed
to encourage voter registration in sev-
eral ways, including providing voter
registration forms as individuals apply
for driver’s licenses. The bill also per-
mits voter registration by mail and
provides registration forms at Govern-
ment assistance agencies.

Voter registration is vital. According
to the League of Women Voters, fully
80 to 90 percent of registered voters
participate in Presidential elections. I
hope that if legislation such as the
motor-voter bill makes it easier and
less confusing to register, more Ameri-
cans will vote in all elections.

We must move this legislation for-
ward. It may be only one step toward a
solution, but it is a significant, con-
structive step.

In terms of the pending amendment,
as I said before, it is with sincere dis-
appointment that I find myself speak-
ing against the Product Liability Fair-
ness Act.

S. 640 is a fair and balanced bill. It
has been developed and refined for
more than a decade, and I am proud of
my contribution to the present version.
Business leaders across West Virginia
and across the country have told me
how much they need tort reform to
survive in the global marketplace. De-
spite my decision to vote for cloture, I
would be the first to insist that prod-
uct liability fairness deserves its day
on the floor.

But to offer product liability as an
amendment to the motor-voter bill is a
senseless, divisive act, and an affront
to the thousands of businesses and coa-
litions that have worked for over a dec-
ade to improve our tort system.

This amendment is not about product
liability; it is a move to kill the motor-
voter proposal. And by offering product
liability as part of a guerrilla strategy,
the sponsors seriously damage any
hope for constructive debate on our
bill.

Given the opportunity to debate S.
640 on its merits, 1 believe the Senate
would pass this much needed legisla-
tion. America’s tort system has run
amok. It is too slow. It is too expen-
sive. And it is unpredictable.
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Our existing system is fundamentally
unjust, leaving plaintiffs to suffer for
months and years without compensa-
tion; leaving lawyers with more money
than victims; capriciously awarding
damages without regard to injury; sti-
fling innovation and robbing American
manufacturers of their will to compete.

S. 640, the Product Liability Fairness
Act, will create order out of this
chaos—ensuring that more money ends
up in the hands of injured persons than
wasted legal costs, and giving manufac-
turers the confidence in our legal sys-
tem that they need to develop new
products. Debated on its merits, S. 640
stands up to the most critical scrutiny,
and emerges as a fair and balanced step
towards tort reform.

Instead, however, what we see here
today is political posturing and divi-
sive rhetoric. Senators who were pre-
viously undecided, and who might have
given serious thought to the issue, are
now torn by party allegiance. This is
exactly what I, and the groups behind
the tort reform movement, had hoped
to avoid.

Since becoming the lead Democratic
sponsor of S. 640, I have fought to move
the bill forward in a constructive, bi-
partisan manner. Last year, when the
Commerce Committee was not inclined
to consider the bill, I went to the
chairman and requested hearings and a
markup. The committee passed S. 640
on October 3 by a vote of 13 to 7.

I have also worked to improve the
content of this legislation. The version
we see today is a balanced, practical,
moderate measure, sparing in terms of
the changes it makes in our tort sys-
tem. S. 640 does not limit or cap dam-
ages; it does not set standards of liabil-
ity for product manufacturers; it does
not tell plaintiffs’ lawyers how much
they can charge; and it does not elimi-
nate the ability of an injured victim to
be fairly compensated for all economic
damages. In short, this bill is the most
evenhanded product liability bill to
come before this body, and it deserves
floor consideration.

I understand my colleagues’ frustra-
tion. Opponents of product liability re-
form have found countless ways to
block the bill, and it is true that this
issue has been with us for a long time.
But by employing divisive, partisan
tactics to get S. 640 to the floor, the
sponsors of this amendment make sub-
stantive debate impossible.

Here is a bill that has strong support
from both sides of the aisle, that will
help restore America’s competitiveness
in the international marketplace, and
that will reduce unnecessary legal
costs and provide incentives for the
manufacture of useful and safe prod-
ucts. It is a good, fair, and important
bill. And yet we are dooming ourselves
to inaction on this issue.

The struggle between Congress and
the White House and the deadlock be-
tween Republicans and Democrats
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within this institution have made it
virtually impossible to enact forward-
looking legislation. We have become
slaves to crisis. Only when the need to
respond becomes so great that is can
no longer be ignored do we roll up our
sleeves and work to find a mutually ac-
ceptable solution. There are enough
partisan issues to tie up this Congress
to the end of the century. Why do we
have to create one more?

Lack of reform in our product liabil-
ity system is a serious drag on our
economy. The ever-changing laws in
our 50 States place an enormous burden
on American business and have become
a major deterrent to innovation. In
1990, the European Economic Commu-
nity implemented uniform product li-
ability laws among its member coun-
tries, and we cannot even have uni-
formity among our States. We know it
is a problem. And I share my col-
leagues’ desire to find an effective and
expeditious solution.

Thus, it is with enormous frustration
that I cannot join my Republican coun-
terparts here at this place on a product
liability amendment. But regardless of
how genuine their intentions might be,
they have chosen a kamikaze approach
that will only serve to politicize a good
and important piece of legislation. I
will not participate in this destruction.
Years of effort have been carelessly
brushed aside this afternoon, all for the
sake of fleeting gratification.

I support the cause for tort reform,
but I will support the motion to invoke
cloture on the motor-voter bill today.
And if that motion fails, I will go on to
vote against the pending amendment. I
cannot support this approach to ad-
vancing a goal that I believe should
prevail on its own.

MOTOR VOTER VERSUS PRODUCT LIABILITY

Mr. HATFIELD. Mr. President, the
Senate will shortly be voting on the
second cloture motion in the last 5
days on S. 250, the motor-voter bill.
The motion we are considering today,
however, addresses more than the Na-
tional Voter Registration Act. My col-
league from Wisconsin, Senator KaAs-
TEN, has exercised his rights and of-
fered S. 640, the Product Liability Fair-
ness Act, as an amendment to the

motor-voter bill.

Unfortunately, Mr. President, this
places supporters of both bills in a par-
liamentary dilemma. If the current
motion to proceed passes, all non-
germane amendments will be out of
order to the bill. Therefore, the Kasten
amendment, which has the support of
many of S. 250's proponents, including
myself, would fall. On the other hand,
if 60 votes for cloture are not obtained
then the Kasten amendment will most
likely be joined by other amendments
which cover everything from campaign
finance reform to a balanced budget. In
other words, if cloture is not attained
the motor-voter bill will, for all intents
and purposes, be defeated. Put simply,
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those of us inveolved with bringing
motor-voter to the floor cannot allow a
procedural quagmire to end the
chances of Senate consideration of S.
250 in this Congress.

I am a cosponsor of S. 640, the Prod-
uct Liability Fairness Act. This legis-
lation has been long in coming, and
many of those who support it are anx-
ious to finally effect the many worthy
changes that it contains. Product li-
ability law is just one area where the
costs of increased litigation in this
country have weighed heavily upon our
economy. I have heard from many
small businesses in Oregon asking that
we take quick action on product liabil-
ity reform. As much as I support these
provisions, however, I am also a strong
supporter of the National Voter Reg-
istration Act. I believe it is important
that we invoke cloture today and expe-
dite passage of this important bill, I
urge my colleagues not to fall prey to
an easy parliamentary out on this leg-
islation—it's simply unfair to those
groups across the country that have
worked so hard to ensure greater ac-
cess to our voting system.

Frankly, Mr. President, this is not
the most opportune moment for the
Senate to consider product liability re-
form. I recognize and respect a Sen-
ator’s right to offer amendments, ger-
mane or not, and the Senator from
Wisconsin is well within accepted Sen-
ate procedure. However, the issue we
are currently considering is the adop-
tion of a simplified national voter reg-
istration system, and it is unfortunate
that we are now forced to choose be-
tween these two virtuous bills. The
product liability bill deserves to be ad-
dressed by the Senate and I will be
happy to work with my friend from
Wisconsin in the future to find a suit-
able vehicle for his amendment.

Mr. President, my colleagues may or
may not agree with the substance of
this bill, but I think we can all agree
that any piece of legislation which
seeks to implement nationally what 29
States currently have, and which has
had four cloture votes in one Congress
deserves to be debated and voted on by
the U.S. Senate. That is, after all, what
this vote is about: Whether or not S.
250 deserves to be considered in the
Senate.

This bill is not going to go away, it
has far too much support at the local,
State, and Federal level. I urge my col-
leagues to give the National Voter Reg-
istration Act its deserved consider-
ation by voting in favor of the pending
cloture motion.

Mr. KOHL. Mr. President, I am vot-
ing in favor of cloture today on the Na-
tional Voter Registration Act because
of the crucial importance of this legis-
lation. We need to do everything we
can to make it easier for people to reg-
ister to vote. But I also believe we need
to have a full and fair debate on the
produet liability reform measure, S.
640. Let me tell you why.
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We are truly a litigious nation, Mr.
President. That may say something
about our abiding belief in justice, or it
may indicate a pettiness of spirit, or it
may just reflect the economics of law-
ver-driven lawsuits. But for whatever
the reason, “‘I'll see you in court'’ has
become a sadly acceptable phrase.
Americans seem to have it on the tips
of their tongues, somewhere ahead of
“let's try to work this out.”

Moreover, as a former businessman, I
am concerned that the fear of product
liability suits can serve as a powerful
disincentive from bringing new prod-
ucts to the market. And finally, mov-
ing toward certainty, uniformity, and
stability in our tort system would
produce positive results—for both busi-
nesses and consumers alike. It would
mean more long-term investment, less
future risk, and greater innovation—in
short, more competitiveness for Amer-
ica in the global marketplace.

Mr. President, I do not mean to say
that the product liability legislation is
perfect. Like all measures, it could be
improved with amendments. But
though we shouldn’t expect a final res-
olution of this matter tomorrow, at the
very least we ought to have a chance to
learn more about it through a full and
fair debate on the Senate floor. I recog-
nize that this is a difficult issue and
that there are strong feelings on both
sides of the question, but that is pre-
cisely the sort of issue the Senate
ought to debate without resorting to
tactics to obscure the issue, without
trying to cast votes in overtly political
terms, without trying to disguise the
nature of our honest disagreements. I
encourage and urge the majority leader
to make it possible for us to have such
a debate by bringing this bill to the
floor and working with the minority
leader to make sure that it can be con-
sidered fairly.

Mr. KASTEN. I ask for the yeas and
nays on the underlying Kasten amend-
ment.

Mr. MITCHELL. I object, Mr. Presi-
dent.

The PRESIDING OFFICER. The
clerk will report the motion to invoke
cloture.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the committee
substitute amendment, as modified, to S, 250,
a bill to establish national voter registration
procedures for Federal elections, and for
other purposes:

Wendell Ford, Jeff Bingaman, Daniel K.
Akaka, Max Baucus, Timothy E.
Wirth, J.R. Biden, Jr., George Mitchell,
Richard H. Bryan, Bob Kerrey, J.
Lieberman, Pat Leahy, Brock Adams,
Daniel K. Inouye, Bill Bradley, John F,
Kerry, Frank R. Lautenberg.
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CALL OF THE ROLL

The PRESIDING OFFICER. By unan-
imous consent, the quorum call has
been waived.

VOTE

The PRESIDING OFFICER. The
question is, Is it the sense of the Sen-
ate that debate on the committee sub-
stitute amendment, as modified, to S.
250, the National Voter Registration
Act, shall be brought to a close?

The yeas and nays are required. The
clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. FORD. I announce that the Sen-
ator from Ohio [Mr. METZENBAUM] is
absent because of illness.

Mr. SIMPSON. I announce that the
Senator from Virginia [Mr. WARNER] is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The yeas and nays resulted—yeas 58,
nays 40, as follows:

[Rollcall Vote No. 87 Leg.]

YEAS—58
Adams Ford Moynihan
Akaka Fowler Nunn
Baucus Glenn Packwood
Bentsen Gore Pell
Biden Graham Pryor
Bingaman Harkin Reid
Boren Hatfield Riegle
Bradley Heflin Robb
Breaux Hollings Rockefeller
Bryan Inouye Sanford
Bumpers Johnston Sarbanes
Burdick Kennedy Sasser
Byrd Kerrey Shelby
Conrad Kerry Simon
Cranston Kohl Specter
Daschle Lautenberg Wellstone
DeConcini Leahy Wirth
Dixon Levin Wofford
Dodd Lieberman
Exon Mikulskl

NAYS—40
Bond Gorton Murkowski
Brown Gramm Nickles
Burns Grasasley Pressler
Chafee Hatch Roth
Coats Helms Rudman
Cochran Jeffords Seymour
Cohen Kassebaum Simpson
Cralg Kasten Smith
D'Amato Lott Stevens
Danforth Lugar Symms
Dole Mack Thurmond
Domenict MeCain Wallop
Durenberger MeConnell
Garn Mitchell

NOT VOTING—2

Metzenbaum Warner

The PRESIDING OFFICER. On this
vote the yeas are 58, the nays are 40.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

The majority leader.

Mr. MITCHELL. Mr. President, I
enter a motion to reconsider the vote
by which cloture was not invoked.

The PRESIDING OFFICER. The mo-
tion is reserved under rule XIII and
preserved for future consideration.
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DISAPPROVAL OF S. 3, THE CON-
GRESSIONAL CAMPAIGN SPEND-
ING LIMIT AND ELECTION RE-
FORM ACT OF 1992

The Senate continued with the con-
sideration of the President's veto mes-
sage.

Mr. MITCHELL. Mr. President, what
is the pending business?

The PRESIDING OFFICER. The
pending business is the President’s
veto message on S. 3, the Congressional
Campaign Spending Limit and Election
Reform Act of 1992.

Mr. MITCHELL. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GORE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Tennessee is recog-
nized.

Mr. GORE. Mr. President, I ask unan-
imous consent that the Senator from
Colorade and I might be allowed to
speak as if in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Tennessee is recog-
nized.

Mr. FORD. Will the Senator yield to
the majority leader a minute?

Mr. GORE. I yield to the majority
leader.

Mr. MITCHELL. Mr.
thank my colleague.

————

MORNING BUSINESS

Mr. MITCHELL. Mr. President, I now
ask unanimous consent that there be a
period for morning business, during
which any Senator may address the
Senate.

The PRESIDING OFFICER. Hearing
no objection, that is the order.

President, I

ORDER OF PROCEDURE

Mr. MITCHELL. Mr. President, there
will be no further rollcall votes this
evening. I will be meeting shortly with
the distinguished Republican leader
with respect to the schedule on tomor-
row.

I expect that we will have a vote to-
morrow on the veto override of the
campaign finance reform bill, but I am
not at this moment able to give a time
for that. I will do that before this day
is out, following consultation with the
distinguished Republican leader.

But there will be no further rollcall
votes this evening. I expect that there
will be merely discussion during the
period for morning business following
the remarks of the Senators from Ten-
nessee and Colorado.

I thank my colleague again.
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The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

Mr. GORE. Thank you very much,
Mr. President.

I would say to my colleagues that it
would be my intention to speak for
only about 5 minutes. It is my under-
standing that my colleague, the Sen-
ator from Colorado, has the same in-
tention.

THE EARTH SUMMIT

Mr. GORE. Mr. President, earlier
today President Bush announced his
intention to go to the Earth summit in
Rio de Janeiro and join more than 130
other world leaders who had previously
announced their intention to go to the
Earth summit to participate in those
discussions about the future of the
world’s environment and the inter-
action between environment and devel-
opment.

It is anticipated that a number of
treaties and statements of principles
will be signed by the heads of state who
will attend the Earth summit.

Mr. President, I wish to say that
every American ought to be glad that
the President has finally decided to go
to the Earth summit. But the Presi-
dent once again has made an easy deci-
sion look tough and has worked to
camouflage what I believe has been a
weak and cynical approach by his ad-
ministration to protecting the Earth’'s
environment.

Let me say to my colleagues that I
came into possession today of a letter
written by the White House to oppo-
nents of a meaningful treaty at Rio at
which the White House gives written
assurances that the treaty on climate
change does not, and I quote; ‘** * *
bind the United States to specific com-
mitments of any kind.” It goes on to
say that there is nothing in any of the
language—this is the interpretation of
the White House—which constitutes a
commitment.

Mr. President, let me go further on
the second page of the letter. It gives
assurance that this treaty “‘* * * does
not constitute a commitment, binding
or otherwise.”

Mr. President, let me say that this
written assurance to opponents of the
treaty that there is no commitment of
any kind in it and that it does not re-
quire the signatories to actually do
anything; stands in sharp contrast to
the rhetoric surrounding the announce-
ment of his visit, which intends to con-
vey the impression that something will
actually be done.

I think it is a good thing that the
President is going to Rio. It is much
better than for the President to have
decided not to go to Rio. There is a
danger, though, that by going with this
kind of approach, after having in-
structed his negotiators to take out of
the treaty to be signed there any
meaningful commitment to actually do
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something about the problem of cli-
mate change—and there are other sub-
jects that will be discussed there, and I
will talk about those in just a mo-
ment—but having instructed his nego-
tiators to gut the treaty; having as-
sured the opponents of the treaty that
there are no commitments of any kind
in it; and then having decided to con-
tinue to take the public position at the
White House that they are not even
convinced that we have a serious prob-
lem here, I think that it is kind of a
photo-opportunity approach that really
undermines the kind of action that
should be taken.

I look at it this way, Mr. President.
This is about an inch of progress. And
while we are making an inch’s worth of
progress, the problem is racing ahead
at many miles an hour. It will require
real leadership and real commitments
to real action in order to solve this
problem. It is not good enough to sim-
ply have a photo opportunity.

I believe, Mr. President, that given a
choice between a quiet failure at Rio
and a catastrophic collapse of the nego-
tiations, mere failure is preferable. I
wish there had been a third option, and
that is a good treaty with commit-
ments to actually do something to
solve the problem. The head of the ne-
gotiations on climate change, Mr. Jean
Ripert, identified the reason why that
was not, plausible.

Mr. President, there is a danger at
Rio. Again, it is good that the Presi-
dent is going, and it is good that some
kind of process is being established.

But the process itself has so many
loopholes and the language is so tricky
that there is a tremendous danger that
people around the world who are alert-
ed to the need to take meaningful ac-
tion to correct this collision between
industrial civilization as it is presently
being pursued and the ecological sys-
tem of the Earth, that people who are
s0 concerned will be given the false im-
pression that something more than
symbolism is taking place there, some-
thing more than merely the beginning
of a process that may or may not ac-
complish something in the future if fu-
ture leaders decide to actually put
flesh on the bones.

Because when people get a false im-
pression that something is happening
when actually it is not happening, that
removes the political pressure that is
an essential ingredient in the forma-
tion of a determination to act. Very
often in our political system, we see
this happen where a demand for action
arises from the people. The opposition
to this proposed action congeals on the
part, often, of some special interest or
some other segment of the public that
resists the proposed action, and the
compromised response sometimes is to
settle for the appearance of action
without the action. The side of the ar-
gument demanding a response is given
a symbol. The side resisting action is
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privately told, “Don't worry. This sym-
bol doesn’t really mean anything."” The
problem is nothing really gets done.
And we cannot afford that kind of ap-
proach on this problem.

Back in the 1930's, when the need for
some kind of Social Security system
was evident to the American people, a
demand for action arose. A great deal
of study was given to the problem. Ob-
viously, bold action was needed.

If President Franklin Roosevelt had
responded by scheduling a photo oppor-
tunity at a nursing home, promised
further action at some unspecified day,
and people were convinced that some-
thing had actually been done, it might
have been a long time before the coun-
try got around to establishing the So-
cial Security system.

In that case, the country did not set-
tle for a photo op and a sympathy card.
We got real action. I believe that is
what is needed in this case, real action.

So, again, I think it is well and good
that the President is going. Mere fail-
ure is better than catastrophe. But it
would be so much better to have a sub-
stantive accomplishment there.

Briefly, before I close, all of the at-
tention is focused on the climate
change treaty which is the subject of
this letter. I ask unanimous consent
this letter be printed in the RECORD. I
have removed the addressee. The per-
son signing the letter is the Counselor
to the President for Domestic Policy,
Clayton Yeutter. It is from the White
House to opponents of the treaty.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE WHITE HOUSE,
Washington, May 8, 1992,

We now have available the final text on
climate change as it will emerge from the
New York negotiations unless there are last
minute, unanticipated amendments. As you
know, we expect the text to be presented for
adoption by more than 100 countries at the
Barth Summit meeting in Rio early next
month. In light of your personal interest, as
well as the interest of many of your Congres-
sional colleagues, I would like to provide my
interpretation of what has changed. This is
not an official interpretation since this is
only a draft document and further changes
could be made in Rio.

With those disclaimers, my view is that
there are two key paragraphs to this pro-
posed agreement and neither binds the Unit-
ed States to specific commitments of any
kind.

The first states that participating nations
shall adopt national policies and take cor-
responding measures to limit the emissions
of greenhouse gasses and also protect and en-
hance greenhouse gas sinks and reservoirs
(such as forests). The United States strongly
supports those fundamental objections and is
already carrying them out through the
President's America the Beautiful tree
planting initiative, passage and implementa-
tion of the Clean Air Act, and in a host of
other ways.

The first paragraph goes on to state that
doing the above will demonstrate that devel-
oped countries (such as the U.S.) are taking
the lead in modifying emission trends of
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greenhouse gasses, and goes on to say that
the return by the end of the decade to earlier
levels of emissions would contribute to such
modification. We certainly concur with that
statement, and with its underlying objective.
But there is nothing in any of the language
which constitutes a commitment to a spe-
cific level of emissions at any time. As a na-
tion we will do our share, perhaps more than
our share, but that is because we have the
process already well underway, and not be-
cause of any compulsion emanating from
this proposed document.

The second key paragraph of the draft
agreement states that participating nations
shall communicate (within six months after
the agreement goes into effect) detailed in-
formation on the policies and assures they
have underway or plan to take to modify
emission trends and then until the end of the
decade. We have already provided such infor-
mation in a recent communication to many
of our negotiating parties, but we will do
that again officially when the agreement
takes effect. And we will probably embellish
our information to make it helpful to other
countries. We will, of course, expect them to
emulate the U.S. example in their own sub-
missions.

The second paragraph goes on to state that
nations will communicate the above infor-
mation with the aim of returning greenhouse
gas emissions to their 1990 levels. The word
“aim" was carefully chosen, and it does not
constitute a commitment, binding or other-
wise. Nor does this sentence prescribe or
imply any kind of timetable.

As you know, the objective of many other
nations was to achieve consensus on a com-
mitment to stabilize carbon dioxide emis-
sions by the year 2000 at 1990 levels. We did
not believe such a commitment to be in the
best interest of the United States, so we
would not agree to it. Neither did we believe
this agreement should concentrate only on
carbon dioxide. It is far more logical to en-
compass all greenhouse gases, and our view
on that issue prevailed as well.

In summary, we take our international ob-
ligations seriously, and we take the chal-
lenge of climate change seriously. I believe
the draft document will constitute a major
step forward as the world confronts this im-
portant issue. And I further believe that by
avoiding specific, definitive, binding com-
mitments we have put this nation in a posi-
tion to respond more flexibly, and hopefully
more fully, than would have otherwise been
the case.

It has come to my attention, Mr. Chair-
man, that the House may consider H.R. 4750,
global climate legislation, in the context of
the energy bill in the next several weeks.
H.R. 4750 is completely inconsistent with the
thrust of the draft international agreement.
Passage of H.R. 4750 or similar legislation
would not only be inimical to the interests
of this nation, but it could collapse the deli-
cate policy balance that has now been
achieved. If H.R. 4750 or similar legislation
were added to the energy bill, or passed sepa-
rately, I and other senior advisors would rec-
ommend that the President veto it.

Sincerely,
CLAYTON YEUTTER,
Counsellor to the President
for Domestic Policy.

Mr. GORE. Mr, President, all of the
attention has been on the climate
change treaty. But just briefly, in clos-
ing, there was also supposed to be a
treaty on biodiversity. We received the
news just a few days ago that the Vice
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President's office has raised an objec-
tion to the biodiversity treaty in the
eleventh hour, and that now that is in
doubt.

There was supposed to be an Earth
charter. The administration objected.
Now it is a Rio Declaration, of much
lower significance. And even the lan-
guage of the declaration is now in
doubt and remains to be negotiated.

There was supposed to be a forestry
convention, but we objected initially to
having anything to do with language
that affected forests in the Northern
Hemisphere. We wanted all the focus to
be on tropical forests. By the time that
was clarified, this effort had collapsed.

Then there was supposed to be an
Agenda 21, of actions that are supposed
to be taken to mitigate this problem.
All of that is up in the air. It has not
been accepted or agreed to yet.

I just think we need more. We need a
real commitment to real action.

I know my colleague from Maryland
has been waiting. But my colleague
from New Mexico has as well. Senator
WIRTH and I had requested the time.

Perhaps the best thing for me to do,
Mr. President, is to yield the floor.

Mr. DOMENICI. Parliamentary in-
quiry. I did not understand what Sen-
ator GORE'S time was.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Tennessee and the Senator from Colo-
rado were recognized to proceed as if in
morning business. Subsequent to that
the majority leader asked unanimous
consent we spend the remainder of the
day on morning business.

Mr. DOMENICI. Mr. President, how
long does that mean my two colleagues
will have the privilege of speaking?

The PRESIDING OFFICER. The time
of the Senator from Tennessee has ex-
pired. How much time does the Senator
from Colorado request? Or did he re-
quest?

Mr. WIRTH. We had, together, a total
of about 15 minutes. I assumed I was
going to speak for 8.

The PRESIDING OFFICER. The Sen-
ator from Colorado will be recognized
for 8§ minutes.

THE EARTH SUMMIT

Mr. WIRTH. Mr. President, last week
almost 2 years of negotiations came to
a close in New York City. Despite the
best efforts from the community of na-
tions, only a lowest common-denomi-
nator convention could be agreed to.
The pressure of the U.S. Government
for less and the desire of other nations
to ensure that our President attends
the Earth summit combined to result
in an agreement that was significantly
weakened.

The President announced today he
will go to Brazil for the Earth summit,
probably for a brief appearance. This
will be one of the most expensive photo
opportunities in history. The cost of
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the trip? A lost opportunity for the
United States to lead; deferral of a vig-
orous U.S. role in a new world order;
the loss of commitment by developing
countries who ask if the richest coun-
try will not stretch to change, why
should we; a loss of market opportuni-
ties for the United States; the loss of a
set of forest principles; a watered-down
Earth charter; and, most alarming, the
loss of precious time.

These are major costs, major losses
for our country and history will not be
kind to this administration, which re-
flexively responds to the politics of an
old world order while preaching the
need for the new.

This cost results from what can be
described at best as an ambiguous com-
promise between those in the adminis-
tration who know what we can and
should do, and those who have made
this an ideological litmus test for the
President.

Unhappily it appears as if the agreed-
upon convention was the best possible
at this time, even though it is a tre-
mendous disappointment to the rest of
the industrialized world who have been
willing to change when we have not,
and to all of those committed to pro-
tecting our fragile environment.

Last week I went to the United Na-
tions with Senator GORE to see the last
leg of negotiations on a climate con-
vention. What struck me, and had to
have struck anyone following the nego-
tiations, was the enormous power of
the United States of America. Many in
our country despair for our future.
Some fear we are in a period of pro-
tracted decline. But, to me, last week's
negotiations were an affirmation of our
immense power.

It was clear in New York that the
world is looking to us in the United
States for leadership. We are the lead-
er. If the United States sets a course,
the world will follow.

That was very affirming, a message
to follow from the G-7 countries. The
European countries, the Japanese, peo-
ple all across the world look to us for
leadership. Unfortunately the lead that
came from the United States was too
timid—and so was the result.

Our unwillingness to lead stands in
sharp contrast to a world that is ea-
gerly awaiting a signal from us. From
the industrialized to the developing
countries there existed in New York
great expectations for the United
States to lead the world in a common
effort to protect the global commons.

The European nations demonstrated
their willingness to change by setting a
goal of stabilizing their carbon dioxide
emissions in 1990 levels by the year
2000. The Europeans, highly industri-
alized, very modern, our competitors
around the world were ready to do it.
They were ready to put it out on the
table and they did. Call it a target, call
it a timetable, call it what you will,
but make no mistake, it was a goal of
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trying to reach out to other nations to
reduce emissions of the primary gas
that is building up in the atmosphere
and that will result in climate change.

Where other nations have signaled
their willingness to change, again, we
did not. Of course, we can change and
reach these rather modest goals. The
administration’s own analysis dem-
onstrates that we can meet the goal at
little or no cost, perhaps at a net sav-
ings, but we fail to make a political
commitment at home, to shout down
the ideological, short-term, selfish
naysayers. Some day we will, but not
with this President apparently in this
election year.

Where do we go from here? Clearly,
the business community is already
moving. The natural gas industry is be-
ginning to assert itself recognizing the
protection of delicate ecological sys-
tems bodes well for natural gas, the
cleanest burning of fossil fuels. The en-
ergy efficient community is beginning
to move. Twenty-five executives wrote
to the President last week urging him
to commit to a greenhouse gas reduc-
tion goal and they said:

We have come to the conclusion that the
United States can achieve substantial reduc-
tions in its carbon dioxide emissions with ex-
isting technologies by relying on market-
based policies.

This from 25 executives of major
firms, not ecoterrorists or whatever
they may be described as, but substan-
tial members of the American eco-
nomic community, and they are not
alone.

The utility industry, from Pacific
Gas & Electric, to Southern California
Edison, to New England Electric is
moving forward with efforts to reduce
greenhouse gas emissions, and the list
goes on. Much of the private sector un-
derstands and is moving on the oppor-
tunity and responsibility. It is too bad
that this administration is not helping.
The world is passing the White House
by.

The Business Council on Sustainable
Development convened by Morris
Strong and led by a European industri-
alist, Stephan Schmidheiny, urges the
phasing out of subsidies that encour-
ages resource waste and environmental
degradation. This group of powerful
business executives, including the head
of Volkswagen, urges the use of reve-
nue-neutral charges, and other market-
based environmental strategies as tools
for intergrating economic development
and environmental protection. The
Business Council comes to the very
simple but profound conclusion that
conservative business principles are
supportive of, not counter to, sustain-
able development and environmental
protection.

Again, more can be done and more
will be done with or without the cur-
rent administration and independent of
the political lurches of this election
vear. The world, that business world, is
passing this administration by.
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The Europeans and the Japanese are
willing to look ahead to protect the en-
vironment while developing new mar-
kets for their products and their econo-
mies. The business community is mov-
ing forward, our international competi-
tors are moving forward, private citi-
zens, nongovernmental organizations
are moving forward. Unhappily, shame-
fully, disappointingly, old thinking is
winning in this administration. The
tired old arguments and false choices
that were drawn up in the 1970’s and
1980’s about jobs versus the environ-
ment have won this day. That is not
the choice. This is not the tradeoff, and
yet it keeps being invoked by a lot of
people who simply do not want to
change.

But tomorrow is a new day and some
new thinking at some point will pre-
vail. The cold war is over. People the
world over recognize that fundamental
changes need to be made; that new alli-
ances have to be drawn to halt the war
that we are waging against our most
basic life support systems. The destruc-
tion of soils and forests, the depletion
of the ozone layer and water resources,
the fouling of the atmosphere and air—
these trends are on paths that simply
cannot be sustained.

Sadly, while much of the rest of the
world is ready to change and recognizes
this urgency, this administration has
told the rest of the world that the lead-
ership of the United States is not. This
administration has told the rest of the
world that despite your request that we
lead, we are not going to.

So what happens? We are just going
to have to wait around for a while
longer, for reasons of the 1992 election
and the lack of political courage. A tre-
mendous opportunity is being missed.
Instead of leading, we have reached the
lowest common denominator. Instead
of being part of a new world order, we
are involving the old world order and
the old rhetoric of jobs versus the envi-
ronment. Instead of understanding
these remarkable economic opportuni-
ties, we are looking in the rear view
mirror. Instead of doing what the de-
veloping world would like us to do and
they, in turn, will respond with a for-
estry convention, that is no longer on
the table and we are responsible for
that as well.

I am very sorry about this. A lot of
people asked, what do we do from here?
We just muddle through some more,
muddle through until November, and
maybe after November we will have an
administration that is willing to stand
up, but right now, very obviously, the
sort of old think, the massive sets of
old choices, and this reactionary lit-
mus test given to them is dominating
the day.

It is too bad. Americans should come
to understand what is happening, what
opportunities we are missing, and how
as we reach to a new world order, all
we are getting is the old style of lead-
ership.
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The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized.

Ms. MUKULSKI. I thank the Chair.

(The remarks of Ms. MIKULSKI per-
taining to the introduction of S. 2694
are located in today's RECORD under
“‘Statements on Introduced Bills and
Joint Resolutions.™)

Mr. DOMENICI addressed the Chair,

The PRESIDING OFFICER (Ms. MI-
KULSKI). The Senator from New Mexico.

Mr. DOMENICI. Madam President, I
ask unanimous consent that I be per-
mitted to speak for 5 minutes on dis-
crimination against the severely men-
tally ill under our health care, and 5
minutes on the subject to which my
friends from Tennessee and Colorado
spoke.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Mexico is rec-
ognized.

Mr. DOMENICI. I thank the Chair.

(The remarks of Mr. DOMENICI per-
taining to the introduction of S. 2696
are located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”")

GLOBAL WARMING

Mr. DOMENICI. Madam President, I
see the distinguished Senator from
Rhode Island on the floor. I assume
that he is going to speak to the issue of
climate warming. I certainly know
that his time is important, but I asked
him if I could speak for a few moments
because I have a very important en-
gagement at 5:30. So I am going to be
as brief as I can. But I want to talk
about the issue that Senator GORE
from Tennessee and Senator WIRTH of
Colorado spoke to on the floor of the
Senate today.

It is not the first time that both of
my colleagues have come to the floor
and addressed the issue of the serious-
ness of climate warming which is being
looked at, studied and scientifically
analyzed in America and around the
world.

Heretofore, before today, I heard
from most Members on the other side a
constant bombardment of the Presi-
dent of the United States. They were
continually carping that he ought to
go to this conference in Rio. Many a
speech was delivered critical of the
President because he had not yet de-
cided whether or not he would attend
this international conference.

It is very interesting, Madam Presi-
dent and fellow Senators, that the
President has now said he is going and
some of those who are critical of him
for not deciding to go are now critical
of him because he is going. In fact, I
heard this morning at one of the hear-
ings a Senator say he should not go,
the same Senator who has been urging
that he go. The Senator was now say-
ing it is not worth his going; we should
not spend the money to send him.
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Now, Madam President, since those
Senators, including the distinguished
Senator from Colorado, who is on the
floor, choose to politicize this issue,
then we really ought to call it politics
and not climate warming, not science
but politics. The President of the Unit-
ed States, unless he agreed totally and
unequivocally with their view, is guilty
of negligence on behalf of the Amer-
ican people and future generations.

Madam President, that is not true. A
consensus of the scientists in America,
a broad concensus, say we ought to do
some serious things as a nation and as
a world about this problem.

This same consensus of scientists is
not at all in agreement as to how seri-
ous the problem is, but they all say it
is serious enough to do something.

Now, Madam President, the Presi-
dent of the United States by his ac-
tions to date and the United Nations by
agreeing to the proposals that they did
bound the United States of America to
a determination that, indeed, we ought
to do something about this problem.

Now, from what I can determine,
Madam President, there is also a con-
sensus on the other side—remember,
there is a consensus of scientists, not
all of them, saying we ought to take
significant steps, actions—there is a
consensus of scientists, believe it or
not, in spite of what is said on the floor
of the Senate by those who choose to
make fthe President of the United
States the scapegoat for this issue—
there is a significant consensus of sci-
entists saying what the United Nations
did and what the President advocated—
now get this, Madam President—is the
best approach for America and the
world.

Now, how do we square the two? How
do we square the two? To whom do we
listen to? If we listen to the scientists,
who say there is a problem, and then
we listen to the scientists, who say do
precisely what the President is rec-
ommending and what the United Na-
tions has agreed to, it is better for the
world, it will achieve more, then,
Madam President and fellow Senators,
why should we come down here and say
the President is going to a convention
conference that is meaningless? Why
should we insist that the President
lead in a manner different than that
recommended by the compelling sci-
entific data in the country so we can
say we are leading? Why would we
want to lead when there is nothing sig-
nificant to be achieved by leading with
what they ask the President to lead?

Now, I conclude that apparently
there are some who think that if we
can, indeed, make it tough for the
American economy, if we can say in
order to get where we want you to go
you have to change this American
economy, somehow that is a goal in
and of itself.

Well, let me tell you, Madam Presi-
dent, the big issue in the United States
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of America is the American economy:
How can it grow? How can we prosper?
How do we get sustained economic
growth with low inflation offering
more and more opportunity and jobs? 1
need not remind those present on the
floor of the Senate that that is the pol-
itics of our day. If vou want to know
what the American people are most
worried about, it is not today. It is not
tomorrow, but it is the economy and
jobs for their children and grand-
children that they are worried about.

Why in the world should we flagellate
ourselves about this issue so that we
can declare that we are leading in a
manner suggested by those who do not
like what the President is doing, when
what the President is doing and what
the United Nations has agreed to has as
much consensus backing as their posi-
tion? Why would we come to the floor
and say he is backward, we are practic-
ing policies of the past?

Let me tell you. The policies of the
past are to do what you must in the en-
vironment but to do it in such a way
that you minimize the killing of jobs
and opportunities in the United States
which already has a difficult enough
time sustaining economic growth in a
changing world.

I ask wunanimous consent that a
statement made today at the Energy
Committee by our chief negotiator, Dr.
Reinstein, who did a marvelous job, be
made a part of the RECORD.

I think he is a credible scientist. He
essentially says in better terms what I
just said.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT BY ROBERT A. REINSTEIN, DEPUTY
ASSISTANT SECRETARY OF STATE FOR ENVI-
RONMENT, HEALTH AND NATURAL RESOURCES
I am happy to report that on Saturday,

May 9, the United States and over 140 other

countries adopted the text of the United Na-

tions Framework Convention on Climate

Change. This far-reaching agreement estab-

lishes a long-term process for responding on

a global basis to this vital issue.

The Convention calls upon industrialized
countries to take the lead by adopting na-
tional policies and corresponding measures
that will mitigate climate change by limit-
ing their anthropogenic emissions of green-
house gases and protecting and enhancing
their sinks and reservoirs of these gases.
Further, the Convention calls on industri-
alized countries to provide on a regular basis
detailed information on the policlies and
measures they undertake in this regard, as
well as projections to the end of the decade
of their resulting human-caused emissions
by sources and removals by sinks of green-
house gases not controlled by the Montreal
protocol. Countries will thus be able to com-
pare the results of these actions on emis-
sions with the levels of emissions in 1990,
with the broad aim of returning to these ear-
lier levels.

The agreement also establishes a global
partnership between industrialized countries
and others, particularly developing coun-
tries, as well as those countries with econo-
mies in transition. It provides for financial
support to enable countries in need of such
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assistance to comply with obligations they
have undertaken in the agreement and to
implement certain agreed programs and
projects which would contribute to the glob-
al effort in accordance with the financial
mechanism defined in the Convention.

The negotiators entrusted the Global Envi-
ronment Facility [GEF] of the World Bank,
UNEP, and UNDP with operation of the fi-
nancial mechanism on an interim basis. Par-
ties to the Convention will decide at the first
session of the conference of the parties fol-
lowing entry into force of the convention
whether this designation of the GEF should
be reaffirmed.

Other provisions of the agreement provide
for technology cooperation, including tech-
nology transfer, enhanced cooperation in the
areas of scientific research, monitoring and
observation, as well as education and train-
ing and the exchange of information. A relat-
ed resolution adopted by the Intergovern-
mental Negotiating Committee [INC], pro-
vides for work on interim activities prior to
the Convention’s entry into force, with a fol-
low-up meeting before the end of the year.

The United States believes that this is the
right agreement for this time, a judgment
endorsed by a broad spectrum of other coun-
tries. The new convention will enable us to
address the issue of ¢limate change through
a process that integrates science, tech-
nology, economics, and relevant national
circumstances. This agreement signals to
both the public and private sectors that cli-
mate change is a common concern. The
Framework Convention on Climate Change
provides the means for us to pursue a coher-
ent and cooperative international response
that balances many interests. In so doing, it
provides a foundation on which to build a
global partnership for sustainable growth for
our own and future generations.

Mr. DOMENICI. Madam President,
last week this same Energy Committee
had four scientists. Their names are
listed in the statement that I will sub-
mit in the RECORD. They are eminent
scientists. They started our review of
this policy, of this problem, and they
all four said that multiple gas control
instead of just CO, was far preferable.
Whose idea and whose policy was that?
The President’s, and what the United
Nations agreed to. Those four said you
do not need mandatory targets and
goals to achieve. You need action
plans, and the United States of Amer-
ica and the United Nations develop ac-
tion plans.

So I submit if you want to talk poli-
tics, talk politics, and call it for what
it is. If you want to talk about reduc-
ing the gases in the atmosphere over
the next decade or two, so as to achieve
a better environment and better oppor-
tunity for regular climate instead of
aberrations of long duration of change,
if that is the issue, we are doing what
is right. If the issue is something else,
then obviously there is a lot of talk
about.

I yield the floor.

Mr. CHAFEE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. CHAFEE. Madam President, I
think it is regrettable that the rhetoric
we have heard from the Democrats this
afternoon has been that same old
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‘‘trash the U.3.,"" same old ‘‘trash the
President of the U.8.” Somehow the
suggestion is that the Europeans are
doing everything right and we are
doing everything wrong.

Madam President, let us take a look
at the record, about the Europeans, the
Europeans that are held up as our mod-
els. Let us talk CFC’s. We ended aero-
sol propellents that used CFC’s in the
mid-1970's and the Europeans are just
getting to it now. We are far ahead of
the Europeans in all CFC controls. The
United States is way ahead of the Mon-
treal protocol, for example.

Let us look at unleaded gasoline. In
the 1970's, in the mid-1970’s, in the
United States we mandated catalytic
converters on all new automobiles. Of
course, when you have a catalytic con-
verter you cannot use leaded gasoline.
That was a phaseout of lead in the gas-
oline, something we have accepted for
yvears. Indeed, the emissions of lead in
our atmosphere from automobiles now
has declined by 98 percent as a result of
the action we took in the mid-1970’s.

What about the Europeans? Well, in
the European Community they are
starting mandatory catalytic convert-
ers on January 1, 1993. They have not
even reached it yet. I do not think we
ought to hold up the Europeans as
models to us all the time.

Madam President, as was mentioned
previously, the President of the United
States has been scolded for not going
to Rio. So today he announced he is
going to Rio, and he is scolded. He is
scolded because he is going to Rio. And
indeed I understand there were some
remarks on the floor earlier that it is
so late that they ought to hold back
any funds that he might expend for
going to Rio.

I think we ought to celebrate,
Madam President, the President of the
United States going to Rio. I think per-
sonally it is wonderful; I am delighted.
I all along hoped that he would go. I
urged him to go and today he an-
nounced he is going, and I think that is
splendid.

Just as the United States did with
CFC’s, just as the United States did
with cleaner automobiles, just as the
United States did with the Clean Air
Act, we have to assure the United
States leads in controlling climate
change in the world. That means we
have to lead in the reduction of green-
house gases such as C0O;, and methane
and others.

How are we going to do it? One ap-
proach is just to trash the President
and denigrate him, say nothing can be
done until November; he is doing it all
wrong; he is appealing to all the wrong
elements in our society. I do not be-
lieve in that approach.

I think what we ought to do our-
selves is get into harness, all of us as
individual citizens of the world, as well
as elected representatives in this body,
act as leaders and demonstrate to the
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administration that we are ready to go
and we welcome the President's full
participation.

Madam President, I am confident we
will receive that full participation and
full support. There is a big challenge
out there. It is not going to be done by
divisive comments, comments that
compare us unfavorably with every-
body else in the world and say we are
doing everything wrong.

We are doing plenty right, Madam
President, in connection with the envi-
ronment. Now what we have to do is
buckle down, all of us say we can do
better. And if we think the President is
not being forceful or aggressive
enough, then say so to him, urge his
participation, and indicate that we are
ready to go with it.

I thank the Chair.

Mr. WIRTH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. WIRTH. Thank you,
President.

1 appreciate the constructive re-
marks of the distinguished Senator
from Rhode Island who has always been
so good on these issues. Let me make
one thing very clear for the record.
One, neither I nor Senator GORE at any
point said that we lamented the Presi-
dent going. In fact, we said we were
very pleased that the President was
going. Neither Senator GORE nor I am
saying we are making the President
the ‘‘scapegoat’ for climate change
problems; never used the word ‘“‘scape-
goat,” I think it is great he is going.

What I lamented was the fact that
the cost of his being able to go was so
great. What we had to do was dramati-
cally water down the offer that was
made from almost everybody else in
the world, the only exceptions being a
coalition of heavily polluting indus-
tries in the United States, the Saudis,
and maybe two or three others. Every-
body else was saying, let us take a
higher ground.

Do not associate us in any way, shape
or form in saying the President should
not go. I think it is great that the
President does go. I have urged that, as
the distinguished Senator knows, for a
long time. But the cost of getting him
there was so great. If you do not be-
lieve us—and Senator DOMENICI said, I
do not think this is politicized. Of
course it is politicized. Go to New York
and find out what is going on. Ask our
negotiators and find out where the
pressure is coming.

Go up to New York and see what is
going on in that negotiation. Talk to
the Europeans about what they
thought we altogether were able to do
and how that got watered down. Ask
the GT7 countries, the developing coun-
tries on the other end, who were will-
ing to go ahead with the timber con-
vention. They were willing to do that.
But because of the extraordinarily
weak response by the United States,

Madam
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they are backing off, saying if you guys
are not willing to reach, we are not
going to reach either.

So we have that one on our hands as
well.

Ask the French why they could not
even translate the language of the
agreement because it was so ambigu-
ous. They did not know what it meant.
It was this sort of fuzzy, waffle, lowest
common denominator. They could not
even translate it because they do not
know what it means.

That is the problem. The cost of the
President going is very, very signifi-
cant. What I mean by cost is not the
airplane ticket. No one should accept
that literally. It is the cost of getting
the President to a point where he could
politically go, the cost to us of all of
these lost opportunities, one after an-
other.

That is the issue here. It is not the
consensus of scientists that the United
States did the best approach. That is
not what the people said last week in
that hearing. I sat through every bit of
that hearing. That is not what they
said. That is kind of revisionist science
in all of this. That is as bad as revi-
sionist history. That is not what those
individuals said, that we can insert in
the transcript the appropriate stuff.

The issue here is not the tradeoff be-
tween jobs and the environment; that
is an old issue. We are not flagellating
ourselves. The old, tired, economic
tradeoff is the wrong way to go. What
we ought to be recognizing is the po-
tential of a new and different way to
go, to understand that coming out of
Brazil, coming out of these economic
challenges, and these environmental
challenges, are wonderful opportunities
for us, for the United States, in terms
of energy conservation.

We can make significant steps. And
every dollar that we do not spend send-
ing energy up the chimney, we can
spend on other important things like
technology transfer. The Japanese are
moving into that technology transfer
too rapidly, and we are sitting in the
United States doing our lowest com-
mon denominator thing, while they
recognize this multitrillion-dollar op-
portunity out there and are gearing
their economy up for it. Why are we
not doing that as well? Biodiversity?
We are not even going to get a bio-
diversity convention, or it will be so
weakened that we do not get anywhere.
This at a time when one of the winners
in the U.S. economy is the pharma-
ceutical industry, depending for a vast
percentage of its products on the bio-
diversity we ought to be protecting.

There are so many contradictions in
the position being taken. The only
point that I am making is that there
are huge opportunities out there for
the United States. The world looks to
us as their leader. It was thrilling, I
tell my colleagues again, to listen to
what the rest of the world was thinking
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about us and how much they wanted us
to lead. And it was disappointing to
hear delegation after delegation after
delegation reflecting their disappoint-
ment at the fact that we do not lead.

That is the point I was making. I will
continue to make that point. I am
sorry; it is a missed opportunity. Now
we will muddle through November, and
they will be reporting back. It may not
even be a convention that has to be
brought to the floor, says the most re-
cent memo from the White House. If it
does, we will have debate. Then we will
g0 on to the reporting requirement and
on to 1993, having missed a significant
opportunity.

There are so many channels out
there that would be positive for us, and
it is the opinion of this Senator that
we have missed many of them.

I am delighted that the President is
going. The cost of getting him there, in
terms of the compromises that had to
be made, is very severe. He did not
have to do it that way.

Madam President, I yield the floor.

Mr. MCCAIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. McCAIN. Madam President, one
of the things about the liberals that
has always interested and amused me
is they always think that the answer to
any of our problems is to go to a con-
vention. I heard my friend from Colo-
rado mention a Biodiversity Conven-
tion and he talked about costs. But
these conferences are not without cost,
as some suggest. I suggest that a case
could be made about the millions and
millions of dollars spent on transpor-
tation, as we send every unnamed bu-
reaucrat we have ever known down to
the Rio Conference. We could be spend-
ing those resources to actually clean
up the environment, rather than stay-
ing in the best hotels and flying down
first class and spending millions of dol-
lars. So I have always been interested
and amused by my liberal friends, such
as the Senator from Colorado, and that
the answer seems to always be let us go
to a conference.

The fact is that this administration
and this President signed a Clean Air
Act, a vital piece of legislation to pro-
tect our environment. We are working
on a Clean Water Act, another vital
piece of legislation. The President is
interested in action. Madam President,
some of us on this side are getting a
little bit tired of the President getting
bashed, because he does not go to
enough conferences. The outcome of
the convention is what counts. Despite
what opponents of the President say,
President Bush wants a responsible
global agreement, not political thea-
ter.

The interesting thing about these
conferences is that they always seem
to be held at some pretty nice places
like Rio, Paris, Geneva. The President
has had to carefully weigh the alter-
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natives and the decision of whether to
g0.
I am pleased he is going. But there
are costs involved when the President
of the United States goes somewhere.
Indeed, he is a leader in the world. The
reason why he is, is because the United
States has emerged as the No. 1 super-
power in the world. This is so despite
the efforts of some of my liberal
friends to spend money on conferences
rather than a strong national defense—
the product of the 1980’s—which made
us the leading superpower in the world.
My friend from Colorado and some of
our other friends on the other side of
the aisle happen to have this fascina-
tion and are mesmerized by conven-
tions. As I said I am glad the President
is going. I hope all my liberal friends
on the other side of the aisle are able
to go and enjoy Rio also, along with
the hundreds of bureaucrats that will
go spending, I have no idea how many
millions of dollars of the taxpayers’
money, generally getting done what
could be done right here in Washing-
ton, DC. And, there will also be a huge
entourage of media people and lots of
agonizing and moralizing in Rio. When
the President returns I am sure the
same people will be back on the floor
ready to bash him again.

So I tell my friend, the convention
will have costs and they may be great
again, I am glad the President is going.
Global environmental issues are impor-
tant. But, conventions do cost money,
and we should be careful that we use
the taxpayer’s dollars wisely.

I would just like us to put more em-
phasis on substance than on political
theater and bashing the President.

(The remarks of Mr. MCCAIN pertain-
ing to the introduction of S. 2697 are
located in today’s RECORD under
““Statements on Introduced Bills and
Joint Resolutions.”)

Mr. McCAIN. Madam President, I
yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER [Mr.
WELLSTONE]. Without objection, it is so
ordered.

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the Senate
proceed to executive session to con-
sider the following nominations: Cal-
endar 572, 573, 574, 575, and 576.

I further ask unanimous consent that
the nominees be confirmed, en bloc;
that any statements appear in the
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RECORD as if read; that the motions to
reconsider be laid upon the table, en
bloe; that the President be imme-
diately notified of the Senate's action;
and that the Senate return to legisla-
tive session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominees considered and con-
firmed, en block, are as follows:

THE JUDICIARY

Robert E. Payne, of Virginia, to be U.S.
district judge for the Eastern District of Vir-
ginia.

Richard H. Kyle, of Minnesota, to be U.S.
district judge for the District of Minnesota
vice Robert G. Renner, retired.

Joe Kendall, of Texas, to be U.S. district
judge for the Northern District of Texas.

Lee H. Rosenthal, of Texas, to be U.S. dis-
trict judge for the Somnthern District of
Texas.

EXECUTIVE OFFICE OF THE PRESIDENT

John P. Walters, of Michigan, to be Deputy
Director for Supply Reduction, Office of Na-
tional Drug Control Policy.

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

REQUESTING THE ARCHIVIST OF
THE UNITED STATES TO REPORT
ON RATIFICATION BY THE
STATES OF PROPOSED CON-
STITUTIONAL AMENDMENT

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Senate Resolution 295, a reso-
lution requesting the Archivist of the
United States to report to the Senate
on ratification by the States of a pro-
posed constitutional amendment, sub-
mitted earlier today by Senator BYRD,
along with the Republican leader and
Senator MITCHELL; that the resolution
be deemed agreed to; and that the mo-
tion to reconsider the adoption of the
resolution be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the resolution (S. Res. 295) was
deemed agreed to, as follows:

S. RES. 295

Resolved, That the Archivist of the United
States be, and he is hereby, requested to
communicate to the Senate, without delay, a
list of the States of the Union whose legisla-
tures have ratified the article of amendment
to the Constitution of the United States pro-
posed to the States in 1789 as the second arti-
cle of amendment to the Constitution, on the
effective date of laws varying the compensa-
tion of Members of Congress, with copies of
all the resolutions of ratification in his of-
fice.

SECTION 2. That the Archivist commu-
nicate to the Senate copies of all resolutions
of ratification of said amendment which he
may hereafter receive as soon as he shall re-
ceive the same, respectively.

SECTION 3. The Secretary of the Senate
shall provide a copy of this resolution to the
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Archivist of the United States and to the
House of Representatives.

FAMILY PLANNING AMENDMENTS
ACT

Mr. DASCHLE. Mr. President, I ask
that the Chair lay before the Senate a
message from the House of Representa-
tives on S. 323.

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the House of Representatives:

Resolved, That the House insist upon its
amendments to the bill (S. 323) entitled “'An
Act to require the Secretary of Health and
Human Services to ensure that pregnant
women receiving assistance under title X of
the Public Health Service Act are provided
with information and counseling regarding
their pregnancies, and for other purposes,”
and ask a conference with the Senate on the
disagreeing votes of the two Houses thereon.

Ordered, That Mr. Dingell, Mr. Waxman,
Mr. Wyden, Mr. Lent, and Mr. Bliley be the
managers of the conference on the part of
the House.

Mr. DASCHLE. Mr. President, I move
that the Senate disagree to the amend-
ments of the House, agree to the re-
quest for a conference, and that the
Chair be authorized to appoint con-
ferees.

The motion was agreed to; and the
Presiding Officer [Mr. WELLSTONE] ap-
pointed Mr. KENNEDY, Mr. HARKIN, Mr.
ApaMs, Mr. HATCH, and Mrs. KASSE-
BAUM conferees on the part of the Sen-
ate.

TIMELY FILING

Mr. DASCHLE. I ask unanimous con-
sent that the amendment numbered
1813 be deemed timely filed as a first-
degree amendment with respect to to-
day’s cloture vote on S. 250.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. McCathran, one of
his secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
and a treaty which were referred to the
Committee on Foreign Relations.

(The nominations and treaty received
today are printed at the end of the Sen-
ate proceedings.)

VETO MESSAGE ON S. 3—MESSAGE
FROM THE PRESIDENT RE-
CEIVED DURING RECESS—PM 236

Under the authority of the order of
the Senate of January 3, 1991, the Sec-
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retary of the Senate, on May 11, 1992,
during the recess of the Senate, re-
ceived the following message from the
President of the United States: which
was ordered to lie on the table:

To the Senate of the United States:

I am returning herewith without my
approval S. 3, the "“Congressional Cam-
paign Spending Limit and Election Re-
form Act of 1992 The current cam-
paign finance system is seriously
flawed. For 3 years I have called on the
Congress to overhaul our campaign fi-
nance system in order to reduce the in-
fluence of special interests, to restore
the influence of individuals and politi-
cal parties, and to réduce the unfair ad-
vantages of incumbency. S. 3 would not
accomplish any of these objectives. In
addition to perpetuating the corrupt-
ing influence of special interests and
the imbalance between challengers and
incumbents, S. 3 would limit political
speech protected by the First Amend-
ment and inevitably lead to a raid on
the Treasury to pay for the Act's
elaborate scheme of public subsidies.

In 1989, I proposed comprehensive
campaign finance reform legislation to
reduce the influence of special inter-
ests and the powers of incumbency. My
proposal would abolish political action
committees (PACs) subsidized by cor-
porations, unions, and trade associa-
tions. It would protect statutorily the
political rights of American workers,
implementing the Supreme Court's de-
cision in Communications Workers v.
Beck. It would curtail leadership PACs.
It would virtually prohibit the practice
of bundling. It would require the full
disclosure of all soft money expendi-
tures by political parties and by cor-
porations and unions. It would restrict
the taxpayer-financed franking privi-
leges enjoyed by incumbents. It would
prevent incumbents from amassing
campaign war chests from excess cam-
paign funds from previous elections.

These are all significant reforms, and
I am encouraged that S. 3 includes a
few of them, albeit with some dif-
ferences. If the Congress is serious
about enacting campaign finance re-
form, it should pass legislation along
the lines I proposed in 1989, and I will
sign it immediately. However, I cannot
accept legislation, like S. 3, that con-
tains spending limits or public sub-
sidies, or fails to eliminate special in-
terest PACs.

Further, as I have previously stated,
I am opposed to different rules for the
House and Senate on matters of ethics
and election reform. In several key re-
spects, S. 3 contains separate rules for
House and Senate candidates, with no
apparent justification other than polit-
ical expediency.

S. 3 no longer contains the provision
that the Senate passed last year abol-
ishing all PACs. Although that provi-
sion was overbroad in banning issue-
oriented PACs unconnected to special
interests, S. 3 would not eliminate any
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PACs. Instead the Act provides only a
reduced limit on individual PAC con-
tributions to Senate candidates and no
change in the status quo in the House.
Moreover, the limit on aggregate PAC
contributions to House candidates to
one-third of the spending limit,
$200,000, is not likely to diminish the
heavy reliance of Members on PAC con-
tributions. The average amount a
Member of Congress raised from PACs
in the last election cycle was $209,000.

The spending limits for both House
and Senate candidates will most likely
hurt challengers more than incum-
bents, especially because S. 3 does lit-
tle to reduce the advantages of incum-
bency. Inexplicably, there is no par-
allel House provision to the sensible
Senate provision restricting the use of
the frank in an election year. In the
last election cycle, the amount incum-
bent House Members spent on franked
mail was three times the total amount
spent by all House challengers. The
system of public benefits, designed to
induce candidates to agree to abide by
the spending limits, is unlikely in
many cases to overcome the inherent
favors of incumbency.

S. 3 contains several unconstitu-
tional provisions, although none more
serious than the aggregate spending
limits. In Buckley v. Valeo, the Su-
preme Court ruled that to be constitu-
tional, spending limits must be wvol-
untary. There is nothing ‘‘voluntary”
about the spending limits in this Aect.
The penalties in 8. 3 for candidates
who choose not to abide by the spend-
ing limits or to accept Treasury funds
are punitive—unlike the Presidential
campaign system—as well as costly to
the taxpayer. For example, if a non-
participating House candidate spends
just one dollar over 80 percent of the
spending limit, the participating can-
didate may spend without limit and re-
ceive unlimited Federal matching
funds. The subsidies provided for in S.
3 could amount to well over 100 million
dollars every election cycle, yet the
Act is silent on how these generous
Government subsidies would be fi-
nanced. It seems inevitable that they
would be paid for by the American tax-
payer. I understand why Members of
Congress would be reluctant to ask
taxpayers directly to subsidize their re-
election campaigns, but given the sig-
nificant costs of S. 3, its failure to ad-
dress the funding question is irrespon-
sible.

Our Nation needs campaign finance
laws that place the interests of individ-
ual citizens and political parties above
special interests, and that provide a
level playing field between challengers
and incumbents. What we do not need
is a taxpayer-financed incumbent pro-
tection plan. For these reasons, I am
vetoing S. 3.

GEORGE BusH.

THE WHITE HOUSE, May 9, 1992.
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MESSAGES FROM THE HOUSE

At 11:10 a.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the House has passed the
following bill and joint resolution,
each without amendment:

S. 2378. An act to amend title 38, United
States Code, to extend certain authorities
relating to the administration of veterans
laws, and for other purposes; and

S.J. Res. 251. Joint resolution to designate
the month of May 1992 as “National Hunting-
ton's Disease Month."”

The message also announced that the
House has passed the following bill, in
which it requests the concurrence of
the Senate:

H.R. 4990. An act rescinding certain budget
authority, and for other purposes.

ENROLLED BILL SIGNED

At 2:20 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bill:

8. 2378. An act to amend title 38, United
States Code, to extend certain authorities
relating to the administration of veterans
laws, and for other purposes.

The enrolled bill was subsequently
signed by the President pro tempore
[Mr. BYRD].

ENROLLED BILL AND JOINT RESOLUTIONS
SIGNED

At 6:13 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bill and joint
resolutions:

H.R. 4774. An act to provide flexibility to
the Secretary of Agriculture to carry out
food assistance programs in certain coun-
tries;

S.J. Res. 251. Joint resolution to designate
the month of May 1992 as ‘“National Hunting-
ton’s Disease Awareness Month”;

H.J. Res. 371. Joint resolution designating
May 31, 1992, through June 6, 1992, as a
“Week for the National Observance of the
Fiftieth Anniversary of World War I1"'; and

H.J. Res. 425. Joint resolution designating
May 10, 1992, as “Infant Mortality Awareness
DB.Y."

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-3167. A communication from the Dep-
uty Secretary of Defense, transmitting, pur-
suant to law, certification on the funding for
the UH-60L Blackhawk helicopter; to the
Committee on Armed Services.

EC-3168. A communication from the Direc-
tor of the Office of Governmental Relations,
Resolution Trust Corporation, transmitting,
pursuant to law, a report identifying and de-
scribing covered property under the Coastal
Barrier Improvement Act; to the Committee
on Banking, Housing, and Urban Affairs.

EC-3169. A communication from the Presi-
dent and Chief Executive Officer of the Reso-
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lution Trust Corporation, transmitting, pur-
suant to law, the semiannual report on the
Affordable Housing Disposition Program for
the period between August 9, 1989 and De-
cember 12, 1991; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC-3170. A communication from the Direc-
tor of the Congressional Budget Office,
transmitting, pursuant to law, a report stat-
ing the the Department of Commerce's cur-
rent estimates indicate that economic
growth fell below one percent during the
fourth quarter of 1991; to the Committee on
the Budget.

EC-31T71. A communication from the Acting
Administrator of the Federal Aviation Ad-
ministration, transmitting, pursuant to law,
a report on progress in correcting defi-
ciencies in the Airmen and Aircraft Registry
System; to the Committee on Commerce,
Science, and Transportation.

EC-3172. A communication from the In-
spector General of the Department of Com-
merce, transmitting, pursuant to law, audit
reports on the Department of Commerce,
International Trade Administration's man-
agement of its Foreign and Domestic Service
Personnel Systems; to the Committee on
Commerce, Science, and Transportation.

EC-3173. A communication from the Sec-
retary of Transportation, transmitting a
draft of proposed legislation to authorize ap-
propriations for fiscal years 1993 and 1994 for
certain maritime programs of the Depart-
ment of Transportation, and for other pur-
poses; to the Committee on Commerce,
Science, and Transportation.

EC-3174. A communication from the Sec-
retary of Transportation, transmitting a
draft of proposed legislation to revise the
definitions of passenger in section 2101 of
title 46, U.8. Code, and for other purposes; to
the Committee on Commerce, Science, and
Transportation.

EC-3175. A communication from the Sec-
retary of the Interstate Commerce Commis-
sion, transmitting, pursuant to law, notice
of an extension of the period of time for issu-
ing a decision in Rail General Exemption Au-
thority—Miscellaneous Agricultural Com-
modities—Petition of G.&T. Terminal Pack-
aging Co., Inc., et al. to Revoke Conrail Ex-
emption; to the Committee on Commerce,
Science, and Transportation.

EC-3176. A communication from the Sec-
retary of Commerce, transmitting, a draft of
proposed legislation to amend title III of the
Marine Protection, Research, and BSanc-
tuaries Act of 1972, as amended, to authorize
appropriations for fiscal years 1993 through
1996, and for other purposes; to the Commit-
tee on Commerce, Science, and Transpor-
tation.

EC-31T7. A communication from the Dep-
uty Associate Director for Collection and
Disbursement, Minerals Management Serv-
ice, Department of the Interior, transmit-
ting, pursuant to law, a report on the refund
of certain offshore lease revenues; to the
Committee on Energy and Natural Re-
sources.

EC-3178. A communication from the Dep-
uty Associate Director for Collection and
Disbursement, Minerals Management Serv-
ice, Department of the Interior, transmit-
ting, pursuant to law, a report on the refund
of certain offshore lease revenues; to the
Committee on Energy and Natural Re-
sources,

EC-3179. A communication from the Dep-
uty Associate Director for Collection and
Disbursement, Minerals Management Serv-
ice, Department of the Interior, transmit-
ting, pursuant to law, a report on the refund
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of certain offshore lease revenues; to the
Committee on Energy and Natural Re-
sources.

EC-3180. A communication from the Dep-
uty Associate Director for Collection and
Disbursement, Minerals Management Serv-
ice, Department of the Interior, transmit-
ting, pursuant to law, a report on the refund
of certain offshore lease revenues; to the
Committee on Energy and Natural Re-
sources.

EC-3181. A communication from the Ad-
ministrator of the Energy Information Ad-
ministration, transmitting, pursuant to law,
a report entitled “Profiles of Foreign Direct
Investment in U.S. Energy, 1990'"; to the
Committee on Energy and Natural Re-
sources.

EC-3182. A communication from the Ad-
ministrator of General Services, transmit-
ting, pursuant to law, informational copies
of proposed prospectuses; to the Committee
on Environment and Public Works.

EC-3183. A communication from the Ad-
ministrator of the Environmental Protection
Agency, transmitting, pursuant to law, a re-
port on Radon in Schools; to the Committee
on Environment and Public Works.

EC-3184. A communication from the Ad-
ministrator of General Services, transmit-
ting, pursuant to law, an informational copy
of a proposed prospectus; to the Committee
on Environment and Public Works.

EC-3185. A communication from the Dep-
uty Assistant Secretary of Defense (Environ-
ment), transmitting, pursuant to law, a re-
port on the Environmental Restoration Pro-
gram for Fiscal Year 1891; to the Committee
on Environment and Public Works.

EC-3186. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, a report concern-
ing the Bocial Security Administration’s
programs; to the Committee on Finance.

EC-3187. A communication from the Chair-
man of the International Trade Commission,
transmitting, pursuant to law, the quarterly
report on trade between the United States
and China, the former Soviet Union, Central
and Eastern Europe, the Baltic nations, and
other selected countries; to the Committee
on Finance.

EC-3188. A communication from the Acting
Director of Communications and Legislative
Affairs, Equal Employment Opportunity
Commission, transmitting, pursuant to law,
the annual report of the Equal Employment
Opportunity Commission under the Sunshine
Act for calendar year 1991; to the Committee
on Governmental Affairs.

EC-3189. A communication from the Acting
Chairman of the National Transportation
Safety Board, transmitting, pursuant to law,
the annual report of the Board for calendar
year 1991; to the Committee on Govern-
mental Affairs.

EC-3190. A communication from the Chair-
man of the Federal Maritime Commission,
transmitting, pursuant to law, the semi-
annual report of the Federal Maritime Com-
mission’s Inspector General for the period
October 1, 1991-March 31, 1892; to the Com-
mittee on Governmental Affairs.

EC-3191. A communication from the Sec-
retary of Labor, transmitting, pursuant to
law, the annual report of the Department of
Labor for the period October 1, 1990 through
September 30, 1991; to the Committee on
Labor and Human Resources.

EC-3192. A communication from the Sec-
retary of Education, transmitting, pursuant
to law, a report entitled **Notice of Final
Funding Priorities—Program for Children
and Youth with Serious Emotional Disturb-
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ance’; to the Committee on Labor and
Human Resources.

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-350. A concurrent resolution adopted
by the Legislature of the State of Louisiana;
to the Committee on Armed Services.

“SENATE CONCURRENT RESOLUTION NO. 38

“Whereas, the Louisiana Army National
Guard performs a vital service to the state of
Loujsiana when called upon to assist during
periods of disasters such as hurricanes, tor-
nados, and flooding; and

“Whereas, the Louisiana Army National
Guard is an outstanding military organiza-
tion as proven by its heavy involvement in
Operation Desert Shield and Desert Storm
when it activated more than ten percent of
the total national guard that was mobilized;
and

“Whereas, the state of Louisiana is one of
only six states in the nation that makes a
major investment in its soldiers through a
state tuition exemption program which al-
lows soldiers to attend a state funded college
or university without paying tuition; and

“Whereas, the Louisiana Army National
Guard has a long history of recruiting, train-
ing, and retaining a large quantity of high
quality soldiers: Therefore, be it

Resolved, That the Legislature of Louisiana
memorializes the Congress of the United
States to petition the Secretary of Defense
to compare the readiness and credentials of
the Louisiana Army National Guard to other
states before ordering a reduction in force:
Be it further *‘Resolved, That a copy of this
Resolution shall be transmitted to the sec-
retary of the United States Senate and the
clerk of the United States House of Rep-
resentatives and to each member of the Lou-
islana congressional delegation.”

POM-351. A concurrent resolution adopted
by the Legislature of the State of Louisiana,;
to the Committee on Armed Services;

**SENATE CONCURRENT RESOLUTION NO. 39

““Whereas, when the Congress of the United
States passed the National Defense Author-
ization Act for Fiscal Year 1991 they amend-
ed Chapter 39 of Title 10, United States Code,
by adding a new section which prohilbits a
member of a reserve component serving on
active duty or full-time National Guard duty
from serving with a unit of the Reserve Offi-
cer Training Corps program; and

‘“Whereas, by inserting this section into
Title 10 of the United States Code, the Con-
gress of the United States has failed to rec-
ognize that by doing so, they have hindered
college and university ROTC programs im-
measurably as this prohibition seriously de-
grades every school's ability to support and
maintain their ROTC units; and

“Whereas, by this omission the Congress of
the United States further hinders the rela-
tionship between colleges and universities
and the military community; and

““Whereas, most importantly, this prohibi-
tion has drastically undermined the obliga-
tion that colleges and universities owe to
their cadet corps: Therefore, be it

“*Resolved, That the Legislature of Louisi-
ana memorializes the Congress of the United
States to amend that section of the National
Defense Authorization Act for Fiscal Year
1991 and allow members of a reserve compo-
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nent serving on active duty or full-time Na-
tional Guard members to serve with the Re-
serve Officer Training Corps program: Be it
further

“‘Resolved, That a copy of this Resolution
shall be transmitted to the secretary of the
United States Senate and the clerk of the
United States House of Representatives and
to each member of the Louisiana congres-
sional delegation.”

POM-352. A joint resolution adopted by the
Legislature of the Commonwealth of Vir-
ginia; to the Committee on Banking, Hous-
ing, and Urban Affairs:

““SENATE JOINT RESOLUTION NO. 129

‘“Whereas, there is a credit crisis affecting
the nation’s economy and the ability of state
and local governments to provide essential
services to the state's citizens; and

“Whereas, during the past year-and-a-half,
a credit crunch of crisis proportions has
taken hold of the economy and grown in-
creasingly severe, particularly for real es-
tate; and

“Whereas, to date, the credit crisis has
shown no sign of improvement; its effects are
evidenced throughout the nation as business
failures soar, financial institutions weaken,
real estate values decline, and state and
local property tax bases further erode; and

““Whereas, approximately $200 billion of the
nearly $400 billion in commercial real estate
loans now held by commercial banks are ma-
turing within the next two years; and

“Whereas, banks, for a variety of reasons,
are reluctant to renew these real estate
loans; and

“Whereas, both pension funds in the Unit-
ed States, with assets of nearly two trillion
dollars, and a stronger and more active sec-
ondary market for commercial real estate
debt and equity could play a more signifi-
cant role in providing liquidity and credit to
the real estate and banking sectors of the
economy; and

‘“Whereas, many regulatory practices en-
courage banks to reduce their real estate
lending without regard to long-term histori-
cal risk; and

“*Whereas, the stability of real estate has
suffered during the past decade, first from
tax rules that in 1981 stimulated excessive
investment in real estate, and again in 1986,
when rules were adopted that discouraged
capital investment in real estate and artifi-
cially eroded real estate values; and

““Whereas, the Congress of the United
States passed on November 27, 1991, and the
President signed on December 19, 1991, a res-
olution regarding the credit crisis; and

“Whereas, the resolution stated that the
sense of the Congress is that immediate and
carefully coordinated action should be taken
by the Congress and the President to arrest
the credit crisis and provide a healthy and
efficient marketplace that works for owners,
lenders, and investors; and

“Whereas, the resolution further stated
that the sense of the Congress is that efforts
should be undertaken to explore measures
that (i) modernize and simplify the rules
that apply to pension investment in real es-
tate to remove unnecessary barriers to pen-
sions funds seeking to invest in real estate;
(ii) strengthen the secondary market for
commercial real estate debt and equity by
removing arbitrary obstacles to private
forms of credit enhancement; (iii) restore
balance to the regulatory environment by
considering the impact of risk-based capital
standards on commercial, multifamily and
single-family real estate; ending market-to-
market, liquidation-based appraisals; en-
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couraging loan renewals; and fully commu-
nicating the supervisory policy to bank ex-
aminers in the field; and (iv) rationalize the
tax system for real estate owners and opera-
tors by modifying the passive loss rules and
encouraging loan restructures; now, there-
fore, be it

“Resolved by the Senate, the House of Dele-
gates concurring, That the General Assembly
of Virginia memorialize the Congress of the
United States to seek an immediate end to
the credit crisis; and, be it

“Resolved further, That the Clerk of the
Senate transmit copies of this resolution to
the Speaker of the United States House of
Representatives, the President of the Senate
of the United States, and the members of the
Virginia delegation to the United States
Congress that they may be apprised of the
sense of the Virginia General Assembly in
this matter.”

POM-353. A joint resolution adopted by the
Legislature of the Commonwealth of Vir-
ginia; to the Committee on Commerce,
Sclence, and Transportation:

“SENATE JOINT RESOLUTION NO. 126

‘““Whereas, the automobile manufacturing
industry is a multi-billion dollar business in
Virginia, including a Ford truck plant in
Norfolk, a General Motors parts plant in
Fredericksburg, and a number of small inde-
pendent plants across Virginia whose busi-
ness of manufacturing parts for full-size and
mid-size cars totals almost $3 billion annu-
ally; and

“Whereas, the automobile industry is mak-
ing, as rapidly as technological advances
allow, steady improvements in fuel economy
and emission controls in the cars and trucks
for sale to the public; and

“Whereas, legislation is now pending be-
fore the United States Senate and House of
Representatives mandating Corporate Aver-
age Fuel Economy (CAFE) standards which
would require a 40 percent increase in miles
per gallon by the year 2001; and

“Whereas, such a major increase in CAFE
standards would greatly reduce the availabil-
ity of full-size and mid-size cars, limiting the
consumer to a choice of compact, mini-com-
pact, and subcompact cars; and

““Whereas, unrealistic CAFE standards
would greatly reduce the availability of full-
size vans, mini-vans, and full-size pickup
trucks—the work vehicles of businesses and
farms; and

““Whereas, the reduction in the numbers of
full-size and mid-size vehicles would have
drastic adverse effects on production at the
Ford and General Motors plants and other
vehicle parts manufacturers in Virginia, re-
sulting in major economic losses to the econ-
omy of the Commonwealth; and

“‘Whereas, it has been estimated that sig-
nificantly higher CAFE standards could cost
as many as 300,000 jobs in the United States
during the next decade; and

“Whereas, higher CAFE standards would
have little or no effect on the energy secu-
rity of the nation, reducing oil imports by
only one to two percent by the year 2005; and

“Whereas, many national safety experts
have expressed the opinion that a drastic in-
crease in CAFE standards would substan-
tially increase the risk of fatalities and inju-
ries because of the greater number of small-
er, lighter vehicles on the highways of the
nation; and '

“Whereas, a study of estimated fuel econ-
omy standards that can practicably be
achieved, including the capabilities of the
domestic automobile industry, employment
issues and the effects on vehicle safety, air
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quality/emissions, and economics, commis-
sioned by the U.S. Department of Transpor-
tation, should be reported soon; now, there-
fore, be it

“Resolved further, That the Clerk of the
Senate transmit copies of this resolution to
the Speaker of the United States House of
Representatives, the President of the United
States Senate, and the Virginia Congres-
sional delegation so that they may be ap-
prised of the sense of the General Assembly."”

POM-354. A joint resolution adopted by the
Legislature of the State of Idaho; to the
Committee on Energy and Natural Re-
sources:

“HOUSE JOINT MEMORIAL No. 13

“‘Whereas, since 1976, the federal Payment
in Lieu of Taxes (PILT) Program has pro-
vided payments to Idaho's counties as par-
tial compensation for the presence of federal
lands within their boundaries; and

““Whereas, since enactment, PILT pay-
ments have not been increased to reflect the
cost of inflation; and

“Whereas, under the current formula Ida-
ho’s counties receive more than $7,000,000 in
PILT payments annually; and

“Whereas, these payments are essential to
the economic stability and viability of these
counties and only partially offset the serv-
ices provided to federal lands within the
counties; and

“Whereas, legislation is pending before
Congress which would more than double the
amount of payments to Idaho's counties and
would index future payments to inflation:
Now, therefore, be it

"“"Resolved by the members of the Second Reg-
ular Session of the Fifty-first Idaho Legislature,
the House of Representatives and the Senate
concurring therein, That the Congress of the
United States adopt the legislation currently
pending before it which would double the
amount of PILT payments to Idaho's coun-
ties, index future payments to inflation and
should add allotments and other federal
lands to the formula for determination of
payments: Be it further

“Resolved, That the Chief Clerk of the
House of Representatives be, and she is here-
by authorized and directed to forward a copy
of this memorial to the President of the
United States, to the Secretary of the Inte-
rior, to the President of the Senate and the
Speaker of the House of Representatives of
Congress, and to the congressional delega-
tion representing the State of Idaho in the
Congress of the United States."”

POM-355. A joint resolution adopted by the
Legislature of the State of Idaho; to the
Committee on Environment and Public
Works:

‘‘HOUSE JOINT MEMORIAL NO. 14

“Whereas, the Endangered Species Act is
bezore Congress for reauthorization in 1992:
an

‘‘Whereas, this act has proved to be nec-
essary and beneficial to the protection and
recovery of threatened species such as the
bald eagle and the American alligator; and

“Whereas, recent conflicts concerning the
northern spotted owl and the native salmon
have demonstrated that wildlife recovery
plans mandated under the provisions of the
Act fail to consider the adverse social and
economic impact such plans will have on our
citizenry: and

“Whereas, the integrity and purpose of au-
thorizing the Act can be maintained and in-
deed strengthened through amendments
which take greater account of the human,
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social and economic consequences of protect-
ing threatened species: Now, therefore, be it

“‘Resolved by the members of the Second
Regular Sesslon of the Fifty-first Idaho Leg-
islature, the House of Representatives and
the Senate concurring therein, That we urge
Idaho's congressional delegation to amend,
or support the amendment of, the Endan-
gered Species Act to require that extensive,
in-depth human, social and economic impact
analyses be conducted early in the proposed
listing process and that such analyses inform
any final decisions in sach a manner as to
assure that while threatened species are pro-
tected, economic dislocation and job losses
will be minimized: Be it further

““Resolved, That the Chief Clerk of the
House of Representatives be, and she is here-
by authorized and directed to forward a copy
of this Memorial to the President of the
United States, George Bush, to the Secretary
of the United States Department of the Inte-
rior, Manuel Lujan, to the President of the
Senate and the Speaker of the House of Rep-
resentatives of Congress, and the congres-
sional delegation representing the State of
Idaho in the Congress of the United States.”

POM-356. A joint resolution adopted by the
Legislature of the State of Idaho; to the
Committee on Finance:

““HOUSE JOINT MEMORIAL NoO. 12

“*‘Whereas, persons qualified for Medicare
can have medical fees paid through Social
Security, due to their payments into the So-
cial Security system for said benefits, to
health care institutions and treating physi-
cians; and

“Whereas, veterans who receive medical
care and attention through the Veterans Ad-
ministration cannot have Medicare pay-
ments made for said medical care and atten-
tiaéx pald to the Veterans Administration;
an

‘“Whereas, veterans having contributed to
the Social Security System should be al-
lowed to have Medicare payments made to
the Veterans Administration for medical
care and attention received from the Veter-
ans Administration; and

““Whereas, under current medical care eli-
gibility criteria, certain nonservice con-
nected veterans are unable to receive medi-
cal care and attention from the Veterans Ad-
ministration due to general resource 3on-
straints at individual Veterans Administra-
tion Medical Centers (VAMCs); and

“Whereas, in order to help alleviate the
underfunded conditions throughout the Vet-
erans Administration, and so that additional
resources become available to provide care
and attention to veterans now being denied
care by the Veterans Administration, It
would be more effective use of federal funds
to provide care and attention to veterans
through the transfer of Medicare funds pay-
able for that care, to the Veterans Adminis-
tration, under specific authority in Section
5035(d) of Title 38, United States Code; and

“Whereas, by being approved to provide
medical care and attention to nonservice
connected veterans by using Social Security
Medicare funding, the Veterans Administra-
tion would be able to provide necessary med-
ical treatment to thousands of veterans who
are being denied such care; and

“Whereas, in order to improve access to
care for nonservice disabled veterans and to
control cost escalation in the federal Medi-
care program, a waiver of the deductible co-
payment feature to veterans is needed: Now,
therefore, be it !

""Resolved by the members of the Second Reg-
ular Session of the Fifty-first ldaho Legislature,
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the House of Representatives and the Senate
concurring therein, That veterans receiving
medical care and attention through the Vet-
erans Administration, be permitted to have
Social Security Medicare payments made di-
rectly to the Veterans Administration for
medical care and attention: Be it further

““Resolved, That said payments shall be
made exclusively for the care of veterans and
accrue directly to the operation of the local
Veterans Administration Medical Center
rendering the care and shall not in any man-
ner diminish the allocation of funds made by
the Congress of the United States for the op-
eration of the Veterans Administration: Be
it further

Resolved, That the Chief Clerk of the House
of Representatives be, and she is hereby au-
thorized and directed to forward a copy of
this Memorial to the President of the United
States, George Bush, to the Secretary of
Veterans Affairs, Edward Dorwinski, to the
President of the Senate and the Speaker of
the House of Representatives of Congress,
and the congressional delegation represent-
ing the State of Idaho in the Congress of the
United States.”

POM-357, A joint resolution adopted by the
Legislature of the State of Maine; to the
Committee on Finance:

“JOINT RESOLUTION

““Whereas, current federal law provides for
the elimination of the tax-exempt status for
small issue industrial development bonds
sold by states to provide capital at reduced
interest rate for establishment and expan-
sion of manufacturing enterprises; and

‘“Whereas, the availability of small issue
industrial development bonds is critical to
the economic development of Maine, provid-
ing expansion, diversification of the manu-
facturing sector and quality jobs, protecting
industry from foreign competition and en-
couraging productivity, capacity and quality
critical to the long-term stability of the
State's manufacturing base; and

““Whereas, in the past 7 years, small issue
industrial development bonds resulted in in-
vestments of approximately $500,000,000 in
Maine and the retention or creation of over
35,000 jobs in the State and enhanced the tax
base of municipalities throughout the State;
and

‘“Whereas, issuance of small issue indus-
trial development bonds for United States
manufacturers is an important investment
in protecting and strengthening United
States manufacturing entities, providing
quality jobs, helping to ensure that jobs are
retained in the United States and not ex-
ported overseas, and assisting in reducing
the trade deficit; now, therefore, be it

“Resolved, That We, your Memorialists, re-
spectfully urge and request that the United
States Congress enact legislation forthwith
to eliminate the pending sunset on small
issue bonds under Section 144 of the Internal
Revenue Code of 1986, as amended, so that no
interruption in the avallability of small
issue industrial development bonds occurs;
and be it further

“Resolved, That suitable copies of this Me-
morial, duly aathenticated by the Secretary
of State, be transmitted to the Honorable
George H, W. Bush, President of the United
States, the President of the Senate and the
Speaker of the House of Representatives of
the Congress of the United States, and to
each Member of the Maine Congressional
Delegation.”

POM-358. A joint resolution adopted by the
Legislature of the State of Idaho; to the Se-
lect Committee on POW/MIA Affairs:

CONGRESSIONAL RECORD—SENATE

“HousE JOINT MEMORIAL No. 20

“Whereas, there are at least 2,273 Amer-
fcan servicemen and civillans who have yet
to be accounted for in southeast Asia as a re-
sult of the aftermath of the war in Vietnam
and southeast Asia; and

“Whereas, twelve of those unaccounted for
in southeast Asia are Idahoans whose names,
hometowns, branch of service and date of
capture or loss follow:

“Name, hometown, blmnc!l of service, date of

0ss

“Jon K. Bodahl, Boise, Air Force, Novem-
ber 12, 1969.

“Curtis R. Bohlscheid, Pocatello, Marine
Corps, June 11, 1967.

“William Cook, Mountain Home,
Force, April 28, 1968.

“‘Hal T. Hollingsworth, Grace, Navy, Janu-
ary 16, 1966.

“Williamm B. Hunt, Sandpoint, Army, No-
vember 4, 1966.

“William H. Lemmons, Pocatello, Army,
June 18, 1967.

“Roderick L. Mayer, Lewiston, Navy, Oc-
tober 17, 1965.

‘“‘Jesse D. Phelps, Boise, Army, December

Air

28, 1965.

“John L. Powers, Mackay, Army, February
15, 1971.

“‘Jon M. Sparks, Carey, Army, March 19,
1971.

“Larry Thornton, Idaho Falls, Air Force,
December 24, 1965.

“‘Greg N. Hollinger, Paul, Army, December
14, 1971.

““Whereas, there is a body of credible evi-
dence suggesting that live Americans or
identifiable remains of Americans remain in
southeast Asia; and

“Whereas, the executive branch of the
United States government and the Congress
of the United States have declared that reso-
lution of this issue is of the “highest na-
tional priority"; and

“Whereas, the agencies of the United
States government, including the Depart-
ment of Defense and the Defense Intelligence
Agency have had since the official termi-
nation of hostilities in May of 1975 to resolve
these issues; and

‘““Whereas, the Department of Defense has
created and maintained an unnecessary veil
of secrecy and ignorance by classifying most
of the available information concerning live
sightings, status reports, and other data re-
lating to those who are still missing, the de-
classification of which would not com-
promise resources, means, methods and iden-
tities of intelligence operatives; and

“Whereas, it would appear that by promul-
gating a classified plan referred to as a “‘road
map for normalization of relations” between
the United States, Laos, Cambodia and Viet-
nam, the government of the United States
appears to be poised to “normalize’” rela-
tions with those governments in spite of the
unresolved issues concerning prisoners of
war, those missing in action, and the repatri-
ation of the remains of those Americans who
made the ultimate sacrifice: Now, therefore,
be it

“"Resolved by the members of the Second Reg-
ular Session of the Fifty-first Idaho Legislature,
the House of Representatives and the Senate
concurring therein, That we urge the Presi-
dent of the United States, by executive
order, to declassify information, data and in-
telligence pertaining to all matters relative
to these Issues, except for that data or infor-
mation which would reveal the means, meth-
ods and identities of intelligence operatives,
that we further urge that the respective
branches of the armed services be assigned to
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resolve these issues, that any and all future
remains returned from southeast Asia be
placed, for purposes of identification, with
the Smithsonian Institution, Washington,
DC, and that normalization of relations with
those countries of southeast Asia be deferred
until such time as the issues identified here-
in are satisfactorily and adequately ad-
dressed: Be it further

“Resolved, That the Chief Clerk of the
House of Representatives be, and she is here-
by authorized and directed to forward a copy
of this Memorial to the President of the
United States, to the President of the Sen-
ate, to the Speaker of the House of Rep-
resentatives of Congress, and to the congres-
gional delegation representing the State of
Idaho in the Congress of the United States."

POM-359. A joint resolution adopted by the
Legislature of the Commonwealth of Vir-
ginia; to the Select Committee on POW/MIA
Affairs:

“SENATE JOINT RESOLUTION NO. 125

“Whereas, certain departments and agen-
cies of the United States government now
maintain and in the future will continue to
receive records and information correlated
or possible correlated to United States per-
sonnel listed as prisoners of war or missing
in action from World War II, the Korean Con-
flict, and the Vietnam Conflict; and

“Whereas, such information and records
should be released by federal departments
and agencies and thereby publicly disclosed;
and

““Whereas, disclosure would allow a nation
proud of its democratic heritage to end the
secrecy which has kept from its citizens
those facts necessary for long overdue intro-
spection and, thus, final catharsis with re-
gard to World War II and the Korean and
Vietnam Conflicts; and

“Whereas, disclosure would permit our na-
tion not only to better examine its past, but
would also provide a more complete and ac-
curate factual basis upon which to develop
future policy; and

“Whereas, disclosure would allow genera-
tions recalling World War II and the Korean
and Vietnam Conflicts to offer tribute and
thanks to their contemporaries for the free-
dom which all Americans continue to enjoy
today; and

“Whereas, disclosure would instill within
generations born after these eras an appre-
ciation of the ultimate sacrifices which
Americans have made in the name of democ-
racy; and

“Whereas, the beneficiaries of disclosure
might also include the surviving prisoners of
war themselves insofar as disclosure may re-
sult in a ground swell of informed support
for efforts to return home surviving pris-
oners of war: Now, therefore, be it

“Resolved by the Senate, the House of Dele-
gates concurring, That the Congress of the
United States is hereby memorialized to
enact legislation directing federal depart-
ments and agencies to make public any in-
formation possibly relating to POWs or MIAs
from World War II, the Korean Conflict, or
the Vietnam Conflict and directing the De-
partment of Defense to make a list of all
people classified as POWs or MIAs; and, be it

“Resolved Further, That the Clerk of the
Senate prepare a copy of this resolution for
transmittal to the Speaker of the United
States House of Representatives, the Presi-
dent of the Senate of the United States, and
the members of the Virginia delegation to
the United States Congress that they might
be apprised of the sense of the General As-
sembly in this matter.”
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POM-360. A concurrent resolution adopted
by the Legislature of the State of Louisiana;
to the Committee on Veterans’ Affairs:

“SENATE CONCURRENT RESOLUTION NO. 37

“'Whereas, a forty-two acre site in 8t. Ber-
nard Parish has been donated by the Dis-
abled Veterans of America to be used as a lo-
cation for a veteran's nursing care facility
and domiciliary; and

“Whereas, there are a number of veterans
in St. Bernard Parish and in the greater New
Orleans area who would benefit greatly by
having such a facility to care for their needs
as they grow older; and

“Whereas, many veterans of World War II
and the Korean Conflict are nearing their
golden years and such a facility would ease
their burdens greatly: Therefore, be it

“Resolved, That the Legislature of Louisi-
ana memorializes the Congress of the United
States to build a veteran’s nursing care facil-
ity and domiciliary on lands donated by the
Disabled Veterans of America in St. Bernard
Parish: Be it further

“Resolved, That a copy of this Resolution
be transmitted to the secretary of the United
States Senate and the clerk of the United
States House of Representatives and to each
member of the Louisiana congressional dele-
gation.”

POM-361. A joint resolution adopted by the
Legislature of the State of Idaho; ordered to
lie on the table:

“HOUSE JOINT MEMORIAL NoO. 19

“Whereas, United States Senator Steve
Symms has served Idaho in the United
States Senate for twelve years with an in-
tense emphasis on highway transportation;
and

“Whereas, Senator Symms played a lead-
ing role in the formulation of the 1987 Sur-
face Transportation Act, a five year bill, and
the Intermodal Surface Transportation Effi-
clency Act of 1991, a six year bill; and

“Whereas, the 1991 Surface Transportation
Act provides federal funding for the post-
interstate era with a major increase in fund-
ing for Idaho; and

“Whereas, during his tenure in the United
States Senate, Senator Symms also secured
over $200 million dollars in discretionary and
demonstration funding for additional high-
way and bridge projects in Idaho; and

“Whereas, Senator Symms secured trans-
portation funds, projects and programs as a
bipartisan benefit to Idaho and has consist-
ently responded to Idaho transportation
needs: Now, therefore, be it

““Resolved by the members of the Second Reg-
ular Session of the Fifty-first Idaho Legisiature,
the House of Representatives and the Senate
concurring therein, That we recognize Senator
Steve Bymms for his outstanding contribu-
tion in response to Idaho transportation
needs and that on behalf of all Idaho citizens
we extend our gratitude to Senator Symms
for his work on transportation for Idaho and
his many years of service to our state: Be it
further

“Resolved, That the Chief Clerk of the
House of Representatives be, and she is here-
by authorized and directed to forward a copy
of this Memorial to the President of the
United States, the President of the Senate
and the Speaker of the House of Representa-
tives of Congress, and the congressional dele-
gation representing the State of Idaho in the
Congress of the United States: Be it further

“Resolved, That we respectfully request
that this Memorial be spread across the
pages of the Congressional Record.”
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REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. BIDEN, from the Committee on the
Judiciary, without amendment:

8. 758. A bill to clarify that States, instru-
mentalities of States, and officers and em-
ployees of States acting in their official ca-
pacity, are subject to suit in Federal court
by any person for infringement of patents
and plant variety protections, and that all
the remedies can be obtained in such suit
that can be obtained in a suit against a pri-
vate entity (Rept. No, 102-280).

S. 769. A bill to amend certain trademark
laws to clarify that States, instrumentalities
of States, and officers and employees of
States acting in their official capacity, are
subject to suit in Federal court by any per-
son for infringement of trademarks, and that
all the remedies can be obtained in such suit
that can be obtained in a suit against a pri-
vate entity (Rept. No. 102-280).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. BOND (for himself and Mr.
COATS):

S. 2686. A bill to amend title XIX of the So-
cial Security Act to provide for improved de-
livery of and access to home care and to in-
crease the utilization of such care as an al-
ternative to institutionalization; to the
Committee on Finance.

By Mr. SPECTER:

8. 2687. A bill to extend until January 1,
1995, the existing suspension of duty on cer-
tain chemicals; to the Committee on Fi-
nance.
By Mr. SANFORD:

8. 2688. A bill to suspend until January 1,
1994, the duty on Benzisothiazoline; to the
Committee on Finance.

By Mr. D’AMATO:

5. 2689. A bill to renew patent numbered
3,387,268, relating to a quotation monitoring
unit, for a period of ten years; to the Com-
mittee on the Judiciary.

By Mr. PELL:

5. 2690. A bill to provide for the continuity
of certain benefits for defense workers whose
employment is terminated as a result of the
cancellation or curtailment of defense con-
tracts, and for other purposes, to the Com-
mittee on Finance.

S. 2691. A bill to extend displaced defense
workers the protections against eviction and
foreclosure that are provided to members of
the Armed Forces under the Soldiers’ and
Sailors’ Civil Relief Act of 1940; to the Com-
mittee on the Judiciary.

8. 2692. A bill to amend the Job Training
Partnership Act to improve the Defense Con-
version Adjustment Program, and for other
purposes; to the Committee on Labor and
Human Resources.

S. 2693. A bill to provide for loans and
other assistance to small business concerns
that have suffered economic injury as a re-
sult of adjustments in Defense Department
spending; to the Committee on Small Busi-
ness.

By Ms. MIKULSKI:

S. 2694. A bill to limit the authority of the
Secretary of the Army to provide for the in-
cineration of lethal chemical agents at Aber-
deen Proving Ground, Maryland; to the Com-
mittee on Armed Services.
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By Mr. HELMS:

S. 2695. A bill to extend the existing sus-
pension of duty on machines designed for
heat-set, stretch texturing of continuous
manmade fibers; to the Committee on Fi-
nance.

By Mr. DOMENICI (for himself and Mr.
DANFORTH):

S. 2696. A bill to establish a comprehensive
policy with respect to the provision of health
care coverage and services to individuals
with severe mental illnesses, and for other
purposes; to the Committee on Labor and
Human Resources.

By Mr. McCAIN:

S. 2697. A bill to provide transitional pro-
tections and benefits for Reserves whose sta-
tus in the reserve components of the Armed
Forces is adversely affected by certain re-
ductions in the force structure of the Armed
Forces, and for other purposes; to the Com-
mittee on Armed Services.

By Mr. PRYOR (for himself, Mr. COHEN,
Mr. ROCKEFELLER, Mr. RIEGLE, Mr.
GRAHAM, Mr. MITCHELL, Mr. BUMP-
ERS, Mr. CONRAD, Mr. BURDICK, and
Mr. GLENN):

S. 2698. A bill to amend title XVIII of the
Social Security Act to provide for enhanced
enforcement of the billing limits established
under part B of such title, and for other pur-
poses; to the Committee on Finance.

By Mr. DOLE (for himself, Mr., PACK-
W00D, Mr. BURNS, Mr. CHAFEE, Mr.
HATFIELD, Mr. COHEN, Mr. D'AMATO,
Mr. DANFORTH, Mr. DOMENICI, Mr.
DURENBERGER, Mr. HATCH, Mr. JEF-
FORDS, Mrs. KASSEBAUM, Mr. KASTEN,
Mr. McCAiN, Mr. MCCONNELL, Mr.
MURKOWSKI, Mr. PRESSLER, Mr. ROTH,
Mr. SEYMOUR, Mr. SIMPSON, Mr. STE-
VENS, Mr. THURMOND, and Mr. WAR-
NER):

S. 2699. A bill to extend the period for
which unemployment benefits are payable
under title I of the Emergency Unemploy-
ment Compensation Act of 1991, and for
other purposes; ordered held at the desk.

By Mr. KASTEN:

8.J. Res. 299. Joint resolution to state the
finding of Congress that the Amendment to
the Constitution of the United States relat-
ing to compensation for Members of Con-
gress has been duly ratified, and for other
purposes; to the Committee on the Judici-

By Mr, SIMON (for himself and Mr.
DURENBERGER):

8.J. Res. 300. Joint resolution to designate
the week commencing October 4, 1992, as
“National Aviation Education Week",; to the
Committee on the Judiciary.

By Mr. LAUTENBERG:

8.J. Res. 301. Joint resolution designating
July 2, 1992, as “National Literacy Day'’; to
the Committee on the Judiciary.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. BYRD (for himself, Mr. MITCH-
ELL, and Mr. DOLE):

S. Res. 295. A resolution requesting the Ar-
chivist of the United States to report to the
Senate on ratification by the States of pro-
posed constitutional amendment; considered
and agreed to.

By Mr. BYRD:

8. Con. Res. 117. A concurrent resolution

declaring an article of amendment to be part
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of the Constitution of the United States; to
the Committee on the Judiciary.
By Mr. GRASSLEY (for himself, Mr.
NICKLES, Mr. McCAIN, Mr. SEYMOUR,
Mr. SPECTER, Mr. MCCONNELL, Mr,
CoATS, Mr. HATCH, Mr. HELMS, Mr.
HARKIN, and Mr. GARN):

8. Con. Res. 118. A concurrent resolution
declaring the ratification of the twenty-sev-
enth Article of Amendment to the Constitu-
tion of the United States; to the Committee
on the Judiciary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BOND (for himself and
Mr. COATS):

S. 2686. A bill to amend title XIX of
the Social Security Act to provide for
improved delivery of and access to
home care and to increase the utiliza-
tion of such care as an alternative to
institutionalization; to the Committee
on Finance.

SENIOR HOME CARE CHOICE FAIRNESS AND
IMPROVEMENT ACT

Mr. BOND. Mr. President, improving
long-term care is an important issue
facing the Senate. There is much that
we can do to improve the long-term
care which is available to our elderly.
Today, Senator COATS and I are intro-
ducing the Senior Home Care Choice
Fairness and Improvement Act of 1992
to clarify and enforce a law which was
intended to protect senior citizens who
need long-term care, but which we be-
lieve has been unjustly ignored. The re-
sult is seniors are not getting the im-
portant protection which they deserve,
and to which they are entitled.

I strongly believe that most problems
in our society today come from the
breakdown of our families. Histori-
cally, American families have nurtured
and cared for each other from genera-
tion to generation, instilling values,
discipline and a work ethic. Members
of families looked out for each other
and helped each other through tough
times. This basic family support and
cchesion has been the backbone of our
social structure since America was dis-
covered.

Most people understand that the fam-
ily structure today is under tremen-
dous pressure from the economic, so-
cial and technological changes which
have occurred in the last few decades.
Unfortunately, Government is contrib-
uting to the pressure breaking down
families today. Senator COATS and I
are urging the administration, and the
Congress through our legislation if the
administration refuses to act, to end
one practice tearing apart families
now. I believe Government should en-
courage families to stay together, not
force them apart. i

Right now current law forces an el-
derly person whose spouse needs long-
term health care to choose between
losing the couple’s financial assets or
placing the spouse in a nursing home,
even if the spouse could be cared for at
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home. In other words, the Government
financially punishes the elderly person
that wants to care for their sick spouse
within their family at home.

Many of Missouri's elderly people
have experienced the pain and frustra-
tion of not being able to keep a sick
spouse at home with them. For exam-
ple, when an elderly man from Howell
County, MO had a stroke, his wife was
unable to keep him at home with her
and care for him because they had a
small retirement savings account
which exceeded the amount necessary
to qualify for Medicaid coverage. As
the law is currently applied, if she put
her husband in a nursing home, she
could keep her savings and qualify for
Medicaid.

That's right. An elderly person who
places their sick husband or wife in a
nursing home can divide the couple’s
assets of up to $132,960, not including
the couple’s house and car and qualify
for Medicaid. The ability of one spouse
to save half of the couple’s assets is re-
ferred to as ‘“‘spousal impoverishment”
protection. Spousal impoverishment
protection doesn’t currently apply to
home care, so an elderly person who de-
cides to keep their sick spouse at home
must spend down to $2,000 in assets—
savings accounts, certificates of depos-
its and the like—before they can qual-
ify for Medicaid. In short, elderly cou-
ples are being forced to choose between
poverty and being institutionalized.
That is just wrong. Elderly couples
that want to stay together and want to
care for their needs at home should be
protected.

Many Medicaid patients in Missouri’s
nursing homes can be cared for in a
less expensive home setting. We want
to encourage a policy that will allow
those people who want to stay at home
with their spouses to do so. It is not
just a cost-saving measure. It is pri-
marily a family protection measure—
keeping the family together, allowing
the elderly to live in their home, with
their friends and family, if they wish to
do so. But, until the law is correctly
applied, elderly people must spend
nearly all their savings to care for
their sick spouse.

Margaret Cossett, president of Mis-
souri Home Care, supports this legisla-
tion because ‘‘it is very important that
we recognize that families want to stay
together and remain intact. It is the
CGovernment’s responsibility to ensure
that families are given every option to
be together. Although there will never
be enough money to provide for all of
the services that our elderly need, we
must utilize and integrate the family
to provide the best care possible. This
legislation is important because it will
fix the system and will let people know
that home care is an option available
to them."

We believe that seniors who choose
home care should be protected from
spousal impoverishment under current
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law. The purpose of this legislation is
to clarify the current law and ensure
that there is no question that this pro-
tection should apply. We are simulta-
neously sending a letter today to Mr.
William Toby, the Acting Adminis-
trator of the Health Care Financing
Administration [HCFA] to demand that
HCFA promulgate regulations to en-
force the spousal impoverishment for
home care as we believe should already
be occurring.

This legislation requires that those
states which provide spousal impover-
ishment protection to spouses of indi-
viduals in nursing homes must also
provide the same protection to spouses
of individuals eligible for home care
under the State Waiver Program. The
purpose of enforcing this portion of the
Medicaid law is to provide those people
who are eligible for nursing home care
coverage with an equal and fair option
to stay in their homes with their
spouses and to receive Medicaid cov-
erage for medical and personal services
just as they would have if they had
elected nursing home care.

In addition, this bill requires hos-
pitals to notify patients needing long-
term care who can qualify for nursing
home care under Medicaid when they
could safely be cared for in their home.
These patients deserve to have the op-
portunity to make a fair choice and to
know of their options.

Our ability to care for sicker patients
in the home has increased the need for
physicians to be an increasingly active
member of the health team and this in-
volvement should be fostered because
it adds to the quality of care that pa-
tient receives. But presently, Medicare
and most insurance companies do not
recognize a physician's case manage-
ment activities as a billable service.
These payors justify this policy on the
grounds that their payments for direct
physician care should be sufficient.to
cover phone contacts and the physi-
cian’s additional time associated with
managing care for a patient in the
home. The close and frequent coordina-
tion with the physician on a patient’s
treatment at home is essential but is
also time consuming for the physician.
This current payment system rewards
the physician when institutional care
is used, but provides no incentives, fi-
nancial or otherwise, for a physician to
refer a patient to home care. Under the
current reimbursement system a physi-
cian is generally far better rewarded
for treating a patient in an institution
than in home care. This bill will re-
quire the Secretary of Health and
Human Services to conduct a study
concerning reimbursement for physi-
cians who assist the elderly with home
care plans and evaluate options for
ending this bias toward institutional
care that is breaking up families.

Since January 1991, the Missouri
Medicaid nursing home population has
risen 6.5 percent, to an all-time high of
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25,600. Each nursing home resident
costs Medicaid about $14,600 per year.
Projections indicate that the average
number of people receiving nursing
home care through the Medicaid pro-
gram will increase by 1,000 from fiscal
year 1992 to fiscal year 1993 which
translates into $3.3 million in increased
Medicaid nursing home costs.

The Senior Home Care Choice Fair-
ness and Improvement Act of 1992 will
give an option to Medicaid eligible in-
dividuals to stay at home for their care
with their spouses thereby keeping a
family together during a time of need.
The population eligible for home care
will include those individuals who but
for home care services would only be
able to survive in a nursing home. The
Missouri Division of Aging estimates
that 275 nursing home residents could
be permitted to return to a community
living arrangement with their families
during the first year if they so choose.
There should be little or no monetary
cost to the State or Federal Govern-
ment for providing the home care op-
tion, because it merely replaces one
form of care for another to an individ-
ual who has already met the eligibility
requirements for Medicaid coverage for
nursing home care.

In fact, the long term, cost savings
will result because there will be slower
growth in the number of patients un-
necessarily split from their families
and institutionalized. The Missouri De-
partment of Social Services projects
first year State revenue savings of
$1,055,000 for allowing new and existing
Medicaid nursing home residents to be
released from nursing homes and re-
turn home in less restrictive, less cost-
ly settings. -

We are calling on Congress and the
Health Care Financing Administration
to provide this fair and much-needed
spousal impoverishment protection to
home care. By doing so we will put an
end to a wrong-headed unfair Govern-
ment policy that is forcing families
apart at a time when they need each
other the most. Punishing a couple
that wishes to use home care to stay
together by forcing them to choose be-
tween impoverishment or institu-
tionalization must stop.

Mr. President, I ask unanimous con-
sent that the text of the bill and an ar-
ticle from the AARP Bulletin be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2686

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the **Senior Home
Care Choice Fairness and Improvement Act
of 1992,

SEC. 2. APPLICATION OF SPOUSAL IMPOVERISH-
MENT RULES UNDER MEDICAID TO
SPOUSES OF INDIVIDUALS RECEIV-
ING HOME OR COMMUNITY-BASED
SERVICES,
(a) IN GENERAL,—
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(1) APPLICATION OF  RULES.—Sectlon
1924(h)(1)(A) of the Social Security Act (42
U.8.C. 1396r-5(h)(1)(A)) is amended by strik-
ing “‘or who (at the option of the State) is
described in section 1902(a)(10)(A)(II)(VI),
and” and inserting “‘or is receiving medical
assistance under section
1902(a)(10)(A)(1i)(VI), and™".

(2) CONFORMING  AMENDMENT.—Section
1902(a) of such Act (42 U.8.C. 1396(a)) is
amended—

(A) by striking “‘and” at the end of para-
graph (58) the first place it appears;

(B) by redesignating paragraph (58) the sec-
ond place it appears as paragraph (59); and

(C) by adding at the end the following new
paragraph:

‘'(60) apply with regard to contributions to
the «cost of care under  section
1902(a)(10)(A)(11)(VI), the provisions of
clauses (B), (C), and (D) of section 1924(d)(1)
and section 1915(c)(3).”.

(b) INCREASE IN NUMBER OF INDIVIDUALS AL-
LOWED TO RECEIVE HOME OR COMMUNITY-
BASED SERVICES.—Section 1915(c)(10) of such
Act (42 U.S.C. 13%n(c)(10)) is amended by
striking ‘200" and inserting ‘‘300"".

(¢c) INFORMING PATIENTS OF AVAILABILITY
OF HOME CARE.—

(1) MEDICARE PATIENTS.—Section 1866(a)(1)
of such Act (42 U.S.C. 1395cc(a)(1)) is amend-
ed)—

(A) by striking ‘‘and" at the end of sub-
paragraph (P);

(B) by striking the period at the end of
subparagraph (Q) and inserting ', and"; and

({C) by adding at the end the following new
subparagraph:

“(R) in the case of hospitals, to inform in-
dividuals of the availability of home care
services under title XIX and, if in a State op-
erating under a waiver under section 1915(c),
to inform individuals of the availability of
home or community-based services in such
State.”.

(2) MEDICAID PATIENTS.—Section 1902(w)(1)
of such Act (42 U.S.C. 13%a(w)(1)) is amend-
ed—

(A) by striking “‘and” at the end of sub-
paragraph (D);

(B) by striking the period at the end of
subparagraph (E) and by inserting ‘‘; and'’;

and

(C) by adding at the end the following new
subparagraph: 2

*“(F) to inform such individuals of the
availability of home care services under this
title and, If in a State operating under waiv-
er under section 1915(c), to inform such indi-
viduals of the availability of home or com-
munity-based services in such State.”.

(d) STUDY AND REFPORT ON COSTS OF HOME
HEALTH CARE AND REPORT SERVICES.

(1) STuDY.—The Secretary of Health and
Human Services (hereafter in this subsection
referred to as the “‘Secretary’’) shall study—

(A) the cost-effectiveness and desirability
of reimbursing physicians under titles XVIII
and XIX of the Social Security Act for pro-
viding medical management for complex
care for health services in the home;

(B) reimbursement rates under titles XVIII
and XIX of the Social Security Act to pro-
viders of home health care services; and

(C) the feasibility and propriety of physi-
cian reimbursement under titles XVIII and
XIX of the Social Security Act for select
home health care cases with particular em-
phasis on those cases that require intense
physician involvement.

(2) REPORT.—The BSecretary shall, by no
later than 1 year from the date of enactment
of this Act, report to the Congress along
with any recommendations, the findings of
study conducted under this subsection.
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Kgrgr Cors, FIREFIGHTERS ON THE JOR
(By Robert Lewis)

Pollce, firefighters and corrections officers
will no longer be forced off the job when they
reach retirement age if Congress accepts the
findings of a blue-ribbon advisory panel.

“Chronological age is not a good predictor
of abilities or performance’ for public safety
officers, says Frank Landy, who chaired the
advisory team under a contract from the
Equal Employment Opportunity Commission
(EEOC).

Drawing on key findings from its 16-month
study, the panel concluded there is no sci-
entific basis to support forced retirement of
police, fire and corrections officers. It urged
Congress to outlaw mandatory retirement of
such officers.

It's too early to tell what Congress will do.
Lawmakers, haven't yet received the report,
which is just now being circulated at EEOC
and among organizations likely to be af-
fected by its findings.

But the report is already generating con-
troversy. It drew praise from some groups
representing public safety officers and others
representing older Americans generally.

“Retirement policies based on chrono-
logical age do not take into account individ-
ual differences and are discriminatory on
their face,” say AARP Executive Director
Horace B. Deets.

8till other organizations representing po-
lice and firefighters criticized the report, ar-
guing that its conclusions are unrealistic.

“I agree, the more experience, the better
an officer,” say Donald Cahill, legislative di-
rector of the 240,000-member Fraternal Order
of Police (FOP), which takes issue with the
panel’s recommendations. ‘“But there are
only so many ‘inside’ jobs for older officers.”

With public safety groups dividing into two
camps, the report could touch off a fight in
Congress over retirement policies for public
safety officers. Currently, such officers are
compelled to retire at anywhere from age 50
to 65, regardless of ability to continue per-
forming their duties.

State and local governments may set man-
datory retirement ages for public safety offi-
cers under the 1986 amendments to the Age
Discrimination in Employment Act (ADEA).
In their initial version, the amendments had
eliminated compulsory retirement for wvir-
tually all working Americans.

Some public safety unions, however,
sought a permanent exemption, contending
forced retirement was justified by the phys-
ical demands of these jobs.

In a compromise, Congress approved a
seven-year exemption, sanctioning manda-
tory retirement for about 1.2 million public
safety officers through 1993. Lawmakers in
the meantime directed EEOC to investigate
the issue, and appropriated $860,000 to fi-
nance a study.

EEOC commissioned the Center for Applied
Behavioral Sciences at Pennsylvania State
University to undertake the probe. Its task:
to determine if public safety would be com-
promised by barring mandatory retirement
based on chronological age for public safety
jobs.

The center created a 20-member panel, con-
sisting of industrial psychologists, geron-
tologists, cardiologists and other experts. It
reviewed more than 2,000 studies on aging as
well as the personnel records of more than
460 fire and police departments.

In its report to EEOC, the panel concluded
that, in a police department of 500, the prob-
ability of a catastrophic event happening to
an officer who is performing a public safety
task would be one event every 25 years.
“That's vanishingly small,” Landy said.
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The team also concluded that physical fit-
ness and mental abilities, not age, are the
best predictors of job performance, and it
went on to maintain that these characteris-
tics can be accurately measured through in-
dividual testing,

An EEOC spokesperson declined to discuss
the report, noting only that it shortly would
be submitted to the appropriate congres-
sional committees. Key lawmakers say they
haven’'t yet had a chance to study the report.

Some public safety employees want Con-
gress to let the exemption expire, thereby
barring forced retirement for police, fire and
corrections officers.

John Green, of the 25,000-member Amer-
ican Correctional Association, says most
members support an end to mandatory re-
tirement.

Charles Meeks, executive director of the
22,000-member National Sheriffs’ Associa-
tion, says older officers who can perform
their duties and want to continue working
should be allowed to.

“When we force them out because of an age
rule, we lose a lot of fine people in law en-
forcement,”” Meeks says. ““When you reach 55
you can't run down alleys and jump over
walls. But most police work isn’t like that.”

Meeks adds, “I'm 55 years old and right
now I feel I could whip my weight in wild-
cats., But if I'm not being productive, some-
body should tell me, and I'm out of here.
Performance evaluations and testing can do
that.”

Not necessarily, retorts FOP's Cahill. He
says testing of the kind envisioned by the
Penn State researchers would be impractical
for small police departments, ‘‘which are 75
percent of the forces.’” Also, he adds, manda-
tory retirement opens promotion opportuni-
ties for younger officers.

A major union, the 142,000-member Inter-
national Association of Fire Fighters, also is
working to retain mandatory retirement. A
union representative on an advisory panel to
the Penn State scientists resigned in a dis-
pute over the research.

“We feel strongly that firefighters should
be allowed to retire after 20 years,” says
union spokesman George Burke. “Fire-
fighters work in a hostile and uncontrolled
environment. They breathe a lot of smoke
and toxic fumes, and after 20 years their bod-
ies are pretty eaten up.”

**Our biggest concern is how do you admin-
ister the tests,” says Douglas Peterson, leg-
islative counsel of the National League of
Cities. “*The report concentrates on larger
deartments with back-up capability, yet
muost departments are small.””

But Penn State’'s Landy says potential
problems would be more than offset by gains.
He maintains that the research not only de-
bunks the notion that public safety officers
older than 55 can't do the job, it also shows
that older officers may be superior officers.

“Firefighters and police officers between 60
and 65 are actually more fit"” than those 45 to
55, Landy says, because ‘‘those who aren’t fit
and capable drop out.”

Mr. COATS. Mr. President, today I
join my colleague from the State of
Missouri, Senator BOND, in submitting
legislation that offers a way to keep
families with ill or disabled loved ones
together, not force them apart. Many
elderly Hoosiers in the State of Indiana
want to keep their spouses in their own
homes but cannot afford to do so. Our
bill is a major step toward resolving
this dilemma.

This legislation is rooted in part
from my family’s experience in the
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1980°’s. My father died of Parkinson’s
disease in 1988. He battled the disease
for nearly 7 years. When my father
needed long-term care, my mother
began investigating their Medicaid eli-
gibility. What she realized is that in
order to care for my father at home,
she would have to exhaust nearly all
her assets, including her home and sav-
ings for retirement. However, if my fa-
ther was sent to an institution, these
assets would be protected.

Under current law in Indiana, a
spouse who lives in the community
must have a yearly income below
$13,748 and assets below $68,715 to qual-
ify for spousal impoverishment assist-
ance for nursing home care. Require-
ments for home based care, however,
are dramatically different and dra-
matically less fair. To receive home
based care, this same individual must
spend down to $7,596 in annual income
and a $2,250 in assets to qualify for
medical assistance.

My mother was faced with a painful
choice. To qualify for assistance, she
would be forced to sell the home and
investments my parents had worked
hard for and go into virtual poverty to
keep my father at home. My mother
chose to sacrifice substantial time and
money to care for my father at home,
without receiving any assistance. For
my parents, faced with two unpleasant
alternatives, it was the best choice.

But it was blatantly unfair, and this
unfairness warrants a remedy. We need
policies that provide for more compas-
sionate care in the last years life—a
policy that encourages families to stay
together, not break apart.

Changes in the current law are in
order not only because of fairness but
because home care is compassionate
and cost effective. According to statis-
tics from the National Association for
Home Care, it would cost nearly $24,000
per month to keep a patient in the hos-
pital for intravenous nutritional ther-
apy. This type of therapy can be given
at home for $9,000 per month. The aver-
age monthly cost of ventilator-depend-
ent patient hospitalization is $22,569.
When done at home this same service is
provided at $1,766 per month.

Additionally, at least a dozen Blue
Cross/Blue Shield plans now offer pro-
grams to encourage early maternity
discharges to home care. Blue Cross es-
timates that if only one-half of a day
were cut from the average 3-day nor-
mal delivery stay, there would be a $40-
$50 million annual savings in hospital
costs.

Mr. President, as we work to reform
health care policies in this country, we
need to make health care more family-
friendly. Our bill makes sense: it offers
compassion and potentially less cost. It
promises to keep families together,
allow for personal choice, and provide
fairness for the elderly.

I am attaching for the RECORD an ar-
ticle of another experience from Indi-
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ana. This article is based on a letter
from the Reynolds family of Indiana
who wrote me recently and shared
their frustration with the way the cur-
rent law works. Mrs. Reynolds, now 89,
lives in a nursing home in Anderson,
while her husband lives with his son
and daughter-in-law in Texas. As a re-
sult, Mrs. Reynolds is finally receiving
Medicaid assistance for her care at the
nursing home. It is the kind of topsy-
turvy policy—one that offers either
family division or virtual poverty—
that our legislation seeks to change.

Mr. President, I close by asking each
of my colleagues to give their strong
consideration to the legislation Sen-
ator BonND and I are introducing today.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

MEDICAID FAIRNESS FOR ALL AMERICANS
(By U.S. Sen. Dan Coats)

About four years ago, James and Ina Reyn-
olds started obtaining a few hours of home
health care due to Mrs. Reynolds’ osteo-
arthritis, Gradually, as her condition dete-
riorated, Mrs. Reynolds began to require 24-
hour care.

In the Fall of 1989, the Reynolds applied for
Medicaid assistance but were denied because
their resources exceeded $2,250. They then
were told that even when this threshold was
reached, they still would be unable to obtain
home health care because their monthly in-
come of about $1,700 was too high to qualify
for Medicaid.

The Reynolds then pursued a waiver allow-
ing them to obtain health care in their
home—but then were told they could only
obtain a waiver of the rules if they were al-
ready on Medicaid!

Unfortunately, there is not a cheerful end-
ing to this bureaucratic nightmare. Eighty-
nine-year-old Mrs. Reynolds now lives in a
nursing home in Anderson, while her hus-
band lives with his son and daughter-in-law
in Texas. Incidentally, she is finally on Med-
icaid,

As is painfully evident from the Reynolds’
story, current Medicaid provisions discour-
age home health care by imposing restrictive
eligibility requirements. The Reynolds’ case
stands in dramatic contrast to what happens
when a spouse places a loved one in an insti-
tution.

At present, spouses of Medicaid patients
are’protected from spending all their assets
to pay for nursing home care and hospital
care. In Indiana, they can retain up to $68,715
and have an income of up to $11,808. This en-
ables healthy spouses to retain their houses
and livelihoods, but takes a beloved and ail-
ing husband or wife out of the home.

This same protection does not apply to
long-term care provided at home. In fact, a
couple must spend down to §$2,250 in assets to
receive Medicaid help for home care. This
places many families with limited financial
resources in the impossible position of
choosing either to institutionalize a loved
one or go into virtually poverty to keep a
spouse at home.

For those couples who must impoverish
themselves under current Medicaid guide-
lines, both husband and wife more than like-
1y will be dependent. on public assistance for
the rest of their lives.

Something must be done—something that
will enable couples like the Reynolds to
avoid the heartbreaking frustration of a
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health care system that separates loved ones
and burdens families.

I'm introducing legislation that will bring
greater fairness to this difficult situation.
Under this proposal, the provision that pro-
tects spouses from impoverishment if they
admit husbands or wives to a nursing home
or hospital would apply to those who desire
to keep ill spouses at home.

This would save families money—for those
who use Medicaid, it would prevent them
from losing their hard-earned financial secu-
rity in order to keep a family member at
home. For families that use their own money
to pay for nursing home care—nationwide,
an average of $30,000 annually—they will
save money through home care.

More importantly, my proposal would keep
families together—and I know from firsthand
experience how vital this can be. My father
battled Parkinson's disease for more than a
decade, and we cared for him at home 90 per-
cent of this time. This enabled us to care for
him much more compassionately and at far
less cost.

Stories like those of the Reynolds family
should become bad memories instead of the
ongoing tragedies of families torn apart by a
failed bureaucratic process. Changing the
current system will help Hoosier families re-
main intact with greater financial freedom.
These goals are central to what government
is all about, and should be at the forefront of
all we do in reforming our Nation's health
care system.

By Mr. SPECTER:

S. 2687. A bill to extend until January
1, 1995, the existing suspension of duty
on certain chemicals; to the Commit-
tee on Finance.

EXTENSION OF THE SUSPENSION OF DUTY ON

CERTAIN CHEMICALS

Mr. SPECTER. Mr. President, today I
am introducing legislation that will
extend the existing duty suspensions
on the 38 dye intermediates used by my
constituent, Crompton & Knowles
Corp. of Reading, PA, in the production
of dyestuffs. Crompton & Knowles is
seeking these extensions in order to re-
main competitive in the world market-
place with its products.

Crompton & Knowles, a U.S.-owned
company, is principally involved in the
manufacture of dyestuffs. I am in-
formed that it is the sole remaining
major U.S.-owned manufacturer in its
field in the United States.

Because these products are not man-
ufactured in the United States,
Crompton & Knowles must purchase
from foreign sources the dye inter-
mediates identified in this legislation.
When the duty suspensions were first
granted in 1987 for the first 17 inter-
mediates in this legislation—the duty
on the remaining 21 was first suspended
in 1990—Congress recognized that the
continued imposition of tariffs on these
imported intermediates would cause
the U.S.-manufactured products made
from these intermediates to be less
competitive in the world marketplace.
Unfortunately, the circumstances ob-
taining at the time Congress first sus-
pended the duty on these intermediates
remain in effect, namely, the elimi-
nation of domestic dyestuff manufac-
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turers and the consequent dependency
on foreign sources for essential dye
intermediates.

As you are aware, Mr. President,
duty suspension legislation is routinely
adopted by Congress where no unfair
competitive advantage, vis-a-vis other
U.S. companies or industries, is gained
by the beneficiary of such legislation.
In this regard, I am informed that
Crompton & Knowles will not gain any
such advantage by the bill that I am
introducing today. Consultations have
taken place with the Department of
Commerce, the International Trade
Commission, the Ways and Means Sub-
committee on Trade of the House of
Representatives, which has jurisdiction
over the companion bill, H.R. 2013, and
the offices of Representative RICHARD
T. SCHULZE, and GUS YATRON, the spon-
sors of H.R. 2013. Each office has con-
firmed that there is no domestic oppo-
sition to Crompton & Knowles' duty
suspension requests.

In sum, Mr. President, my constitu-
ent has represented to me that this leg-
islation is vital to its operations. Ac-
cordingly, without these duty suspen-
sion extensions, the ability of
Crompton & Knowles to preserve its in-
tegrity and continue to compete in the
world marketplace while maintaining
its facilities at Reading, PA, is made
more difficult. For these reasons I urge
my colleagues to join me in supporting
this legislation.

By Mr. SANFORD:

S. 2688. A bill to suspend until Janu-
ary 1 1994, the duty on
Benzisothiazoline; to the Committee on
Finance.

SUSPENSION OF CERTAIN DUTIES

Mr. SANFORD. Mr. President, I rise
today to introduce a duty extension for
1,2 benzisothiazoline-3-one [BIT], the
active ingredient in ICI Proxel brand
antimicrobial formulations. Currently,
there is no domestic manufacturer of
this product and we have heard no ob-
jections to suspend the duty on BIT
until January 1, 1994,

ICI is a diversified chemical company
that holds the patent to Proxel, BIT is
the active ingredient in the formula-
tion of Proxel. The Proxel products are
regulated by the EPA under FIFRA
statutes and are used—at parts per mil-
lion levels—in a wide range of products
to protect products and processes from
the deleterious effects of microbial
contamination. Without the incorpora-
tion of Proxel in these U.S.-manufac-
tured goods—whose estimated market
value exceeds $5 billion—they would be
unusable and could even present a
health hazard to workers or consumers,

Last year, more than 1 million
pounds of technical grade BIT was im-
ported from the United Kingdom for
conversion to finished product at ICI's
Charlotte, NC, production facility. In
1988 ICI made a substantial capital in-
vestment in this facility to establish
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the domestic production of Proxel for-
mulations in order to provide improved
services to customers.

ICI employs over 500 people at var-
ious sites across the State of North
Carolina. The import duties associated
with BIT imports—1991—exceeds $1
million. Moneys released through a
duty exemption will be rechanneled to
accelerate the introduction of ICI's
new products, like Proxel, into the
United States. This product and those
that will follow will offer U.S. manu-
facturers a greater choice of better,
safer products.

I urge my colleagues to support in-
clusion of this duty suspension for BIT
in any duty suspension legislation the
Congress may adopt.

By Mr. D’AMATO:

S. 2689. A bill to renew patent num-
bered 3,387,268, relating to a quotation
monitoring unit, for a period of 10
years; to the Committee on the Judici-
ary.

PATENT RENEWAL FOR A QUOTATION

MONITORING UNIT
e Mr. D’AMATO. Mr. President, today I
am introducing the Senate companion
to H.R. 2192, legislation introduced in
the House of Representatives by Con-
gressman SOLARZ. Our bills seek to
undo a serious inequity resulting from
15 years of restrictive Federal regula-
tions.

On September 9, 1963, Prof. Sidney
Epstein of Brooklyn, NY, filed for a
patent on his invention, the quotation
monitoring unit. This invention en-
ables investors to obtain the most re-
cent quotations on selected stock is-
sues directly. Professor Epstein was
awarded patent number 3,387,268 for
this invention on June 4, 1968.

For this invention to be fully useful,
however, a subsidiary communication
authorization [SCA] is needed. The
SCA permits information to be sent
over FM airwaves to the quotation
monitoring unit. Unfortunately, for
the first 15 years of the life of Professor
Epstein’s patent, FCC regulations did
not permit SCA’s to be used with
quotation monitoring units.

By the time the FCC’s regulations
were changed in 1983 to permit SCA's
to be used with Professor Epstein’s in-
vention, the patent had nearly expired.
For more than 10 years Professor Ep-
stein was denied the benefit of this pat-
ent by a set of Federal regulations that
have since been abandoned.

Only Congress can correct this in-
equity. I urge my colleagues to support
this bill to bring justice to a deserving
individual inventor who has had the
misfortune of running into a series of
bureaucratic regulations that should
have been changed long before they
were. I urge my colleagues to support
this bill in the interests of equity and
fair play and I ask unanimous consent
that the full text of the bill be printed
in the RECORD.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2689

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That the Secretary of
Commerce, acting through the Commis-
sloner of Patents, shall, as soon as possible
after the enactment of this Act, renew pat-
ent numbered 3,387,268 (relating to a
quotation monitoring unit) for a period of
ten years beginning on the date of such re-
newal, with all the rights pertaining there-
to.e

By Mr. PELL:

8. 2690. A bill to provide for the con-
tinuity of certain benefits for defense
workers whose employment is termi-
nated as a result of the cancellation of
curtailment of defense contracts, and
for other purposes; to the Committee
on Finance.

S. 2691. A bill to extend to displaced
defense  workers the protections
against eviction and forclosure that
are provided to members of the Armed
Forces under the Soldiers' and Sailors’
Civil Relief Act of 1940; to the Commit-
tee on the Judiciary.

S. 2692. A bill to amend the Job
Training Partnership Act to improve
the Defense Conversion Adjustment
Program, and for other purposes; to the
Committee on Labor and Human Re-
sources.

S. 2693, A bill to provide for loans and
other assistance to small business con-
cerns that have suffered economic in-
jury as a result of adjustments in De-
fense Department spending; to the
Committee on Small Business.

DEFENSE ADJUSTMENT LEGISLATION

e Mr. PELL. Mr. President, I am intro-
ducing today the first four of a package
of bills dealing with several aspects of
the complex problem of defense adjust-
ment, particularly as it relates to con-
ditions in my State of Rhode Island
and surrounding parts of southeastern
New England.

Rhode Island often seems to be a mi-
crocosm of national experience, and be-
cause of our small size, the State is
often able to chart its response to cir-
cumstances more swiftly than our larg-
er counterparts. In this case, I hope
Rhode Island's experience in dealing
with defense adjustment may be help-
ful in suggesting a national response.

My State is on the bowwave of ad-
justment problems because it is one of
two small States, the other being Con-
necticut, to absorb one of the first
major procurement terminations—
namely the cancellation of the Seawolf
submarine program. The Electric Boat
Division of General Dynamics, builder
of the Seawolf, is the largest private
sector employer of Rhode Island work-
ers, who comprise about one-third of
the company's work force.

Even if the second and third Seawolf
are retained in the budget and built,
Electric Boat will still be faced with
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drastic curtailment of activity because
of the long-range effects of the can-
cellation of the rest of the Seawolf Pro-
gram, which originally had envisioned
a 29-ship fleet. Total Electric Boat em-
ployment, which stood until recently
at about 23,000, will drop to under 20,000
by the end of this year and continue to
drop steadily to under 10,000 by 1996.

So the first 2,000 layoffs, announced
April 14, were just the harbingers of a
swelling exodus which can be expected
to continue for most of the decade.

And employment figures tell only
part of the story. As the payroll dwin-
dles, so do the purchases from some 423
Rhode Island suppliers of goods and
services to Electric Boat, most of them
small businesses. In recent years the
volume of this business was in the
range of $256 million annually. If it de-
clines in proportion to the work force,
the ripple effect could continue to be
troublesome as the decade progresses.

Electric Boat is only part of our
problems, albeit a big one. Another
whole segment of defense-contracting
industry, clustered in the Newport
area, provides high-technology support
in electronics and engineering to the
Navy and to Raytheon's Submarine
Signal Division, which itself has laid
off 1,000, or nearly one-third of its work
force in the last year. Here too, the im-
pact is as heavy on small businesses as
it is on individuals.

These facts make clear that Rhode
Island is one the many enclaves across
the country that must take special
steps to adjust to the abrupt end of the
cold war and the consequent readjust-
ment of our national priorities. And be-
cause the end result must be a with-
drawal of Federal economic activity as
a result of causes far removed from
local control. I believe the Federal
Government has a special obligation to
cushion the adjustment.

With this in mind, members of my
staff conducted an intensive on-site re-
view of conditions in the State during
the Easter recess to assess the impact
and find out where the biggest prob-
lems lie. They came back with a num-
ber of suggestions for corrective ac-
tion, some of which are embodied in
the bill I am introducing today.

The legislation I am introducing is
designed to address, first of all, the
most basic and immediate needs of
laid-off defense workers, and second
the needs of small businesses on the
brink of survival. In both cases, I be-
lieve the prospective beneficiaries con-
stitute special classes entitled to spe-
cial Federal consideration.

The four bills are:

COBRA health benefit subsidy.—A
bill entitled the Defense Workers’ Ben-
efits Protection Act of 1992 to provide a
Federal subsidy of 756 percent of an em-
ployee’s premium for health insurance
continued after separation under
COBRA, for a period of up to 36
months. The bill would also permit an
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employee to switch to a less costly
plan than the one he or she partici-
pated in at the time of separation. The
bill would be financed out of defense
adjustment funds provided to the De-
partment of Labor by the 1990 DOD
bill. It would remedy what both labor
and management see as the biggest sin-
gle problem confronting laid-off work-
ers.

Mortgage foreclosure protection.—A
bill entitled the Defense Workers Bill
of Rights Act of 1992 to extend to dis-
placed defense workers the protection
against eviction and foreclosure that is
provided to members of the armed
services under the Soldiers and Sailors’
Civil Relief Act of 1940. This no-cost
bill simply provides 1 year of protec-
tion, contingent on a court finding
that the displaced worker or his or her
spouse is unable to pay their mortgage
or rent. Owners of property rented to
eligible defense workers would qualify
for the same protection from fore-
closure. This is a companion to a bill
introduced in the House as H.R. 5028 by
my colleague from Rhode Island, Rep-
resentative JACK REED.

JTPA/JEDWAA eligibility.—A bill en-
titled the Defense Worker Dislocation
Act to provide that dislocated defense
workers not be held to the prevailing
standards of eligibility of these pro-
grams, which are basically designed to
serve structurally unemployed persons
of low skills. The present need is to
provide retraining for highly skilled
workers who need to expand or redirect
their skills to new jobs. But State offi-
cials advise us that as they interpret
the law, they cannot provide training
as authorized by the 1990 DOD bill
without a specific revision in the eligi-
bility rules. This bill would simply
modify relevant statutes, at no new
cost, to enable the funds provided in
1990 to be used for the purposes in-
tended by the Defense Economic, Di-
versification, Conversion and Stabiliza-
tion Act of 1990 which was division D of
the National Defense Authorization
Act for fiscal year 1991.

Small business loans.—A bill entitled
the Small Business Defense Adjust-
ment Asgistance Act of 1992 to provide
direct emergency loans from the SBA
to small businesses suffering sudden
and severe impact from reductions in
defense spending or from based clo-
sures. The program would authorize
long-term, renewable, low interest
loans targeted to small firms needing
modest sums, generally less than
$100,000, to tide them over a transition
from a DOD contract to new business.
This would meet a special need in our
area where the banks are reluctant to
extend loans even with an SBA guaran-
tee and other nonbank sources, notably
credit unions and S&L's, have dried up.
This bill would simply revive and ex-
pand a highly successful program that
was authorized in 1973, to mitigate the
impact of base closures in my State at
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the time due to a substantial with-
drawal of Navy activity there. While
that program has since expired, SBA
has continued to extend emergency
loans for natural causes that are often
just as cataclysmic as a sudden ces-
sation of defense spending.

A separate title of the bill I am intro-
ducing today would authorize the
Small Business Development Center
Program to support new entrepreneur-
ial ventures, rather than being bound
by existing guidelines which favor sup-
porting established enterprises. The
modest $30 million proposed for the
new authority should be financed out
of savings in the defense budget.

In addition to the four bills listed
above I intend to sponsor other related
legislation, including a bill to promote
and encourage alternative nondefense
uses of defense industrial facilities by
requiring defense contractors to set
aside a portion of gross annual reve-
nues to support corporate planning for
diversification to nondefense, commer-
cial production.

Mr. President, as I have suggested,
the experience of the small State of
Rhode Island may well have relevance
far beyond its borders, and I hope that
the legislation I am introducing could
be helpful to all sections of the country
and therefore acceptable to a majority
of Congress. With that in mind, I have
recommended these legislative con-
cepts to the Defense Economic Conver-
sion Task Force established by the ma-
jority leader and chaired with great
distinction by the Senator from Arkan-
sas [Mr. PrYoR]. I hope that vehicle
will provide additional impetus to the
legislation I am introducing today and
that these bills will become part of a
creative response on the part of the
Senate to the challenge of adjustment
to the post-cold war world.e

By Ms. MIKULSKI:

S. 2694. A bill to limit the authority
of the Secretary of the Army to pro-
vide for the incineration of lethal
chemical agents at Aberdeen Proving
Ground, MD; to the Committee on
Armed Services.

LETHAL CHEMICAL AGENT INCINERATION
AUTHORITY

Ms. MIKULSKI. Mr. President, just a
little over a month ago, nearly 400
Maryland residents spent a beautiful
spring Saturday at historic Washing-
ton College on Maryland’s Eastern
Shore at a symposium on the proposed
incineration of mustard gas at Aber-
deen Proving Ground, MD.

For 6 hours the local residents voiced
their concerns and fears over the build-
ing of the mustard gas incinerator.

Mr. President, people should be
aware that their concerns now, are ab-
solutely reaching a critical point. I be-
lieve those people—who will be the
ones most affected by any decision re-
garding mustard gas—have a right to
know the facts, have a right to be
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heard, and have a right to a fair deci-
sion in the process. That is why, today,
I am introducing legislation to protect
Maryland's citizens from the pre-
mature construction of a mustard gas
incinerator at Aberdeen, MD.

The Army was given the mission to
destroy our outdated and excessive
amounts of chemical agents. And I
think we all agree this needs to be
done. But it must be done responsibly.
Concern for the thousands of people
who live within miles of the disposal
site must be the driving force behind
the disposal program.

There is a very real fear among the
local residents, and who can blame
them? They fear for their own safety,
their families’ and neighbors’.

The Army proposes to build an incin-
erator at Aberdeen, starting in 1994,
Will the emissions from this inciner-
ator meet national and State stand-
ards? We do not know. We will not
know until after the Army conducts a
burn at Johnston Island in the Pacific
later this year. My bill will prohibit
the issuance of a request for proposal
[RFP] until after we have the evidence
from Johnston and know that safe
standards are being met.

Are there better ways of disposing of
mustard agent? We are not sure. The
Office of Technology Assessment will
issue a report later this year. My bill
will also prohibit an RFP until after
we have studied that report.

I will also be cosponsoring legislation
by Senator FORD to create a highly
skilled and technologically capable
commission to report to the Congress
by January 1, 1994, on the complete
range of alternative technologies, their
costs and safety.

By delaying the construction of the
Aberdeen incinerator until we have the
facts, we are going to save local citi-
Zens concern; we are going to deal with
the local environment; and I believe we
will save money in the long run be-
cause we will do it right the first time.

My bill does not unfairly hold up the
Army’s chemical weapon destruction
program. It just makes sure that we
have the right to know before we act.

Mr. President, I thank the Senate for
enabling me to do this and I yield.

Mr. WIRTH. Will the Senator yield?

The PRESIDING OFFICER. The time
of the Senator from Maryland has ex-
pired. The Senator from Colorado is
recognized for 8 minutes.

Mr. WIRTH. Mr. President, with
great interest I was listening to the
comments of the distinguished Senator
from Maryland and would suggest we
had a similar sort of problem with the
Pueblo Depot Authority in southern
Colorado. We had a number of the
Army people come out, had a meeting
with a number of technical people.

There are a number of alternative
technologies that are available. There
is one particularly promising one that
deals with cryogenics, freezing the gas,
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and then it can be burned in very much
of a closed facility. This has been dem-
onstrated in southern California. It is
one of the things that is very promis-
ing.

We would be happy to work with the
distinguished Senator. I know how con-
cerned she is and what a major issue
this is in any community. We spent a
lot of time going through many of
these same issues and I would be happy
to work with the Senator on that.

Ms. MIKULSKI. I thank the Senator
for his kind offer and, you bet, we need
all the help we can get on Kent Island
and over there on the western part of
the shore.

Mr. WIRTH. I was lucky enough to
receive a honorary degree from Wash-
ington College in that area. It is a won-
derful spot in the world.

By Mr. HELMS:

S. 2695. A bill to extend the existing
suspension of duty on machines de-
signed for heat-set, stretch texturing of
continuous man-made fibers; to the
Committee on Finance.

EXTENSION OF SUSPENSION OF DUTY ON CERTAIN
MACHINES

Mr. HELMS. Mr. President, today I
am introducing, on behalf of the yarn
spinners industry, legislation to extend
for a period of 2 years the existing duty
suspension on heat-set  stretch
texturing textile equipment.

The machinery in question is de-
signed for heat-set, stretch texturing of
man-made fibers. The textured yarns
are major components in various kinds
of apparel and home furnishings, such
as hosiery and knitwear.

Mr. President, there are no domestic
producers of the texturing equipment.
In fact, the last domestic supplier of
this machinery ceased production in
1973.

By Mr. DOMENICI (for himself
and Mr. DANFORTH):

S. 2696. A bill to establish a com-
prehensive policy with respect to the
provision of health care coverage and
services to individuals with severe
mental illness, and for other purposes;
to the Committee on Labor and Human
Resources.

EQUITABLE HEALTH CARE FOR SEVERE MENTAL
ILLNESS ACT

Mr. DOMENICI. Madam President, I
am very hopeful tonight that in addi-
tion to some Senators and their staffs,
that we can begin to bring help to a
few thousand Americans who have fam-
ily members who are schizophrenic,
manic-depressive or depressive. Maybe
we can even let a few thousand moth-
ers and fathers whose sons or daughters
committed suicide because they suf-
fered from depression or were caught in
the cycle of depression as manic de-
pressions, or, who had children who
were schizophrenic and because we had
no idea how to care and provide them
treatment or we did not want to, have
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committed suicide, maybe we can let
these parents know we were listening
to their cries for help.

Thousands of American families have
tried to get care for the severely men-
tally ill in their family, only to find
that the insurance policies that pro-
tected other members of their families
for severe illnesses, such as cancer,
that when it was schizophrenia, they
were limited in what they received as
reimbursement because there are nor-
mally caps placed on how much is cov-
ered for mental illness.

I call this discrimination against the
severely mentally ill in the United
States by the health care system and
by the independent health insurance
that exists in America today. I call it
a lack of equity and fair play to par-
ents and relatives of the schizophrenic
people in our country and to the se-
verely mentally ill who suffer from de-
pression or manic depression or
biopolar disease. I think it is time that
the U.S. Congress indicated that they
want this discrimination to end and
that they want equity and fairness for
the families of this kind of American
who suffers from a severe illness, just
as severe as cancer, just as disengaging
and disabling as tuberculosis when it is
at a severe and chronic stage, just as
serious and severe as any of the myraid
of physical ailments for which we pro-
vide coverage.

Why do I address the Senate and in-
troduce a bill tonight on this subject in
behalf of myself and the distinguished
Senator from Missouri [Mr. DAN-
FORTH]? Because, Madam President, in
the next 2 years we are going to be en-
gaged in a very serious effort called
health care reform. I submit, if we do
the job right, what is left when we put
in place the right kind of system will
be very different from the system that
delivers health care to our people
today.

I say that because clearly we cannot
afford the system we have today for an-
other decade, much less covering an-
other 20 or 25 percent of our people who
are getting no health care unless it is
in the emergency rooms of American
hospitals. Many of these people are so
ill that they go to emergency rooms to
receive treatment if the hospital has
not closed its emergency room by then.

Since we are going to be looking at
this system in its totality, how we de-
liver, who we deliver, what we can af-
ford, what we will cover and what we
will not cover, this bills says only the
following: Put severe mental illness
right on the table for consideration,
along with other severe illnesses that
we either cover by insurance or cover
by a health program of the Nation for
the American people. Do not enter
those negotiations, those hearings,
those reform meetings leaving severe
mental illness off the table, in the clos-
et, under our feet as we have currently
treated that severely mentally ill to

CONGRESSIONAL RECORD—SENATE

this point in our health delivery his-
tory.

Madam President, I believe some-
where between 30 and 40 percent of all
of the homeless people in America, and
I believe 50 to 60 percent of the home-
less people in the big cities of America
are severely mentally ill. They are the
victims of an American policy that did
nothing for the severely mentally ill
once we let them out of institutions
and deinstitutionalized care. So they
are running around with parents who
could not afford to take care of them.

If they are adults, they are there be-
cause there is no way anyone would
give them the kind of care and health
treatment that we currently know has
a very high potential for cure and sta-
bility, for stabilizing the schizo-
phrenic, for minimizing the traumatic
effect of manic depression.

We currently do not want to tell
those people they will be cared for
under our health programs just as we
treat severely ill cancer patients or
those whom we have to operate on be-
cause they have cancer and are going
through a curative stage for a long
time.

So essentially this bill has a model
plan, and it merely says to the Con-
gress when you consider health reform,
put severe mental illness on the table
right along with other severe illnesses.
As you figure out what we can afford
and what we cannot, do not leave this
off the table, do not put it in the clos-
et, do not continue the stigma because
it cries out for treatment and care just
as much as other serious illnesses that
we spend so much on and give so much
comfort and attention to families be-
cause we say we will care for that per-
son, we will take care of their health
problems.

So I send to the desk today a bill co-
sponsored by Senator DANFORTH, a sec-
tion-by-section analysis and more de-
tailed remarks on the bill.

I ask unanimous consent that it be
properly referred and that items I have
just indicated I am sending to the desk
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2696

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Equitable
Health Care for Severe Mental Illnesses Act
of 1992".

SEC. 2 FINDINGS.

Congress finds that—

(1) American families should have health
insurance protection for the costs of treating
severe mental illnesses that is commensu-
rate with the protection provided for other
illnesses;

(2) currently, many private health insur-
ance policies and public insurance programs
discriminate against persons with severe
mental illnesses by providing more restric-
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tive coverage for treatments of those ill-
nesses compared to coverage provided for
treatments of other medical problems;

(3) many health insurance plans limit the
number of days allowed for facility care or
limit the number of outpatient visits allowed
for the treatment of severe mental illnesses
while providing no limit for the treatment of
other physical illnesses;

(4) only 21 percent of all health insurance
policies provide inpatient coverage for severe
mental illnesses comparable to coverage for
other illnesses, and only two percent have
comparable outpatient coverage;

(5) only two percent of Americans with pri-
vate health care coverage have policies that
adequately and fairly cover severe mental
illnesses;

(6) over 60 percent of health maintenance
and preferred provider organizations specifi-
cally exclude treatment for those with se-
vere mental illnesses;

(7) health care reform plans designed to
make health care more accessible and afford-
able often incorporate the policies that are
discriminatory with respect to persons with
severe mental illnesses which now exist in
common private health insurance plans;

(8) unequal health insurance coverage con-
tributes to the destructive and unfair stig-
matization of persons with severe mental ill-
nesses, illnesses that are beyond the control
of the individuals, just like cancer, diabetes,
and other serious physical health problems;

(9) schizophrenia strikes more than
2,500,000 Americans over the course of their
lifetimes, and approximately 30 percent of
all hospitalized psychiatric patients in the
United States suffer from this most disabling
group of mental disorders;

(10) left untreated, severe mental illnesses
are some of the most disabling and destruc-
tive illnesses afflicting Americans;

(11) studies have found that perhaps 90 per-
cent of all persons who commit suicide suffer
from a treatable severe mental illness, such
as schizophrenia, depression, or manic de-
pressive illness;

(12) some 10 percent of all inmates, or
100,000 people, in prisons and jails in the
United States suffer from schizophrenia or
manic-depressive psychosis;

(13) severe mental illness places an individ-
ual at high risk for homelessness, as approxi-
mately one-third of the Nation's 600,000
homeless persons suffer from severe mental
illnesses;

(14) many persons suffering from severe
mental illnesses can be treated effectively;

(15) eighty to 90 percent of those suffering
from depression respond quickly to treat-
ment and 80 percent of the victims of schizo-
phrenia can be relieved of acute symptoms
with proper medication; .

(16) about 95 percent of what is known
about both normal and abnormal structure
and function of the brain has been learned in
the last 10 years, but millions of severely
mentally ill people have yet to benefit from
these startling research advances in clinical
and basic neuroscience;

(17) ensuring adequate health insurance
coverage for the treatment of severe mental
illnesses can reduce health and societal costs
in the long-run by preventing more costly
interventions later in the lives of persons
with untreated severe mental illnesses and
by helping those with severe mental ill-
nesses, many of whom are young adults, re-
main productive members of society; and

(18) legislation to reform the health care
system should not condone or perpetuate dis-
crimination agalnst persons with severe
mental illnesses.
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SEC. 3. STATEMENT OF POLICY.

(a) IN GENERAL.—It is the policy of the
United States that:

(1) persons with severe mental illnesses
must not be discriminated against in the
health care system; and

(2) health care coverage, whether provided
through public or private health insurance
or any other means of financing, must pro-
vide for the treatment of severe mental ill-
nesses in a manner that is equitable and
commensurate with that provided for other
major physical illnesses.

(b) CONSTRUCTION.—Subsection (a) shall
not be construed to preclude the adoption of
laws or policies requiring or providing for ap-
propriate and equitable coverage for other
mental health services.

SEC. 4. NONDISCRIMINATORY AND EQUITABLE
HEALTH CARE COVERAGE.

(a) DESCRIPTION.—With respect to persons
with severe mental illnesses, to be consid-
ered nondiscriminatory and equitable under
this Act, health care coverage shall cover
services that are essential to the effective
treatment of severe mental illnesses in a
manner that—

(1) is not more restrictive than coverage
provided for other major physical illnesses;

(2) provides adequate financial protection
to the person requiring the medical treat-
ment for a severe mental illness; and

(3) is consistent with effective and common
methods of controlling health care costs for
other major physical illnesses.

(b) A MopEL PLAN.—Health care coverage
provided through public or private health in-
surance or any other means of financing
which incorporate the following provisions
with respect to the care associated with se-
vere mental illnesses would be consistent
with the policy set forth in section 3:

(1) Stop-loss protection for catastrophic
expenses.

(2) Coverage of facility based care, with
cost. control using precertification review, a
mixed prospective and cost-based payment
method, and a deductible equal to one day's
cost at the facility.

(3) Coverage of outpatient medical man-
agement with coinsurance and provider re-
imbursement set on a par with other medical
procedures to encourage the use of cost-ef-
fective ambulatory treatment, including
treatment in non-traditional settings.

(4) Coverage of visits for psychotherapy,
with coinsurance and fees set to ensure effec-
tive cost control of high demand services.

(5) Coverage of prescription drugs essential
to the cost effective treatment of severe
mental illnesses.

SEC. 5. COMMITMENT TO POLICY.

It is the purpose of this Act to commit the
Congress and the Executive Branch to incor-
porating the policy set forth in section 3
through efforts, including the enactment of
legislation, which are intended to improve
access to or control the costs of health care.
EQUITABLE HEALTH CARE FOR SEVERE MEN-

TAL ILLNESSES ACT OF 1992—SECTION BY

SECTION ANALYSIS

Section 1. Short Title

Sec. 2. Findings.

This section provides the basis for the leg-
islation, including data on the prevalence of
health insurance that is discriminatory to-
ward persons with severe mental illnesses
and the consequences of such discrimination.

Sec. 3. Statement of Policy.

This section establishes as Federal policy
non-discrimination in the health care system
toward persons with severe mental illnesses
and coverage for the treatment of severe
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mental illnesses that is equitable and com-
mensarate with the coverage provided for
other {llnesses.

Sec. 4. Non-Discriminatory and Equitable
Health Care Coverage.

This section provides a description and an
example of a health plan that is non-dis-
criminatory and equitable.

The example cites coverage for facility
based care, medical management, psycho-
therapy, and prescription drugs.

Sec. 5. Commitment to Policy

This section makes it clear that the Con-
gress and the Executive Branch will incor-
porate the policy of non-disecrimination and
equity in health care reforms.

By Mr. MCCAIN:

S. 2697. A bill to provide transitional
protections and benefits for Reserves
whose status in the Reserve compo-
nents of the Armed Forces is adversely
affected by certain reductions in the
force structure of the Armed Forces,
and for other purposes; to the Commit-
tee on Armed Services.

SELECTED RESERVE TRANSITION BENEFITS ACT

Mr. McCAIN. Madam President, the
issue of conventions is not the reason
why I rose today. I want to talk about
something far more important. That is
how we take care of our National
Guard and Reserves at a time when we
are making so many cuts in our force
structure.

I rise today to introduce a bill that is
titled ‘‘Selected Reserve Transition
Benefits Act of 1992,” and I urge all of
my colleagues to review this legisla-
tion and to join me as cosponsors.

As we make reductions in the Na-
tional Guard and the Reserves, it is in-
cumbent upon us to provide transition
benefits for those members of the Re-
serve components whose units will be
inactivated due to force reductions. We
have already provided transition bene-
fits for active duty service members
who lose their jobs due to force struc-
ture reductions, and it is imperative
that we provide some limited benefits
for members of the Guard and Reserve.

My bill has four main components
dealing with transition benefits and
they are as follows:

Section 101 affects any member of the
selected Reserve who has more than 15
years of creditable service toward re-
tirement but less than 20 years of cred-
itable service. Any individual in this
category who loses his slot in the se-
lected Reserve as a result of force re-
ductions will be transferred to the indi-
vidual Ready Reserve. After 5 years in
the individual Ready Reserve, the serv-
ice member will be transferred to the
Retired Reserve and at age 60 will be
eligible to draw retired pay based on
the number of creditable years of serv-
ice. While in the individual Ready Re-
serve, however, the service member
will be free to seek assignment in any
other unit of the selected Reserve that
has vacancies in the individual's mili-
tary occupational specialty and grade.

Madam President, I recommend this
provision because it is consistent with
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current Department of Defense policy
regarding active duty service members
who have more than 15 years of service.
Currently, it is Department policy to
protect service members with more
than 15 years of service from being sep-
arated involuntarily.

Individuals in this category are al-
lowed to complete 20 years of active
service and then retire. In the Reserve
components, however, this would not
be practical because the units will be
inactivated and there may be no slot
available in the selected Reserve for an
individual to complete 20 full years for
retirement purposes.

Section 102 of my bill pertains to sep-
aration pay for members of the se-
lected Reserve who have completed 6
yvears of service but less than 15 years
of service whose unit is inactivated and
cannot cross-level to another unit. The
formula for computing separation pay
is quite simple. It is 15 percent of the
product of the years of service credited
to the service member under section
1333 of title 10, United States Code and
62 times the daily equivalent of the
monthly basic pay to which the indi-
vidual is entitled at the time of his or
her separation from the selected Re-
serve.

Section 103 of the Selected Reserve
Transition Benefits Act of 1992 address-
es the issue of enlisted personnel in the
Reserve components who have enlisted
for 6 years in the selected Reserve in
exchange for educational assistance
after completion of their 6 years of
service. Currently, if a service member
does not complete his 6 years of serv-
ice, he will lose his benefits. Section
103 of my bill would waive the full 6-
year service requirement for those
service members who were separated
with less than 6 years service as a re-
sult of reductions in the selected Re-
serve.

It has been suggested that we prorate
the portion of educational assistance
provided over the number of years the
individual actually served. In other
words, if a service member served 4 of
6 years, pay him two-thirds of his
Montgomery GI bill entitlement.
Madam President, I do not think this is
fair. Service members in good faith en-
listed for 6-year commitments. It is no
fault of their own that cuts in the se-
lected Reserve are forcing them out
with less than 6 years of service.

Section 104 of my bill is quite simple.
It would provide 1 year of service group
life insurance free of charge to individ-
uals who are separated from the se-
lected Reserve. As you know, Madam
President, service group life insurance
is a low-cost life insurance premium
for members of the Armed Forces that
provides up to $100,000 of life insurance
in the event of death.

Section 105 of the bill prohibits indi-
viduals who are separated from the se-
lected Reserve under adverse condi-
tions from receiving these benefits.



11024

Section 106 provides definitions for
terms contained in the legislation.

Madam President, there is another
provision of the bill that I am propos-
ing, which is section 201. This provision
would amend section 1175(e)(2) of title
10, United States Code. Under current
law, an individual who is a member of
the active component who elects to
separate from the active component
under terms of the voluntary separa-
tion initiative is penalized if the serv-
ice member elects to serve in the se-
lected Reserve. While serving in the se-
lected Reserve, the service members
separation incentive payments are off-
set by the amount of his selected re-
serve drill pay. Section 201 of my bill
quite simply waives the requirement
for recoupment while the individual
serves in the selected Reserve.

Madam President, I think this is a
very important provision because it
will encourage highly skilled active
duty service members who leave active
duty as a result of the reductions in
our force structure to affiliate with
units in the selected Reserve where
that is possible.

Madam President, we have already
made a good start toward arranging for
the transition for Members of the ac-
tive duty Armed Forces who are being
involuntarily or voluntarily separated
as we go through this draconian and
dramatic reduction in our forces.

We have the same obligation to those
in the selected Guard and Reserve
units who will be separated for reasons
that are not of their own choosing, and
often in spite of great dedication, skill,
and patriotism.

I look forward to working with my
distinguished colleague Senator
GLENN, the chairman of the Manpower
and Personnel Subcommittee, as we
work together to formulate a package
which is both fair and rewarding to
those men and women who have volun-
teered to serve in our Guard and Re-
serve units. These men and women
have served their country well, and
they deserve these benefits.

Thank you, Madam President. I ask
unanimous consent that the full text of
the bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2697

Be it enacted by the Senate and House of Rep-
resentalives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “*Selected Re-

serve Transition Benefits Act of 1992,
TITLE I-BENEFITS FOR RESERVE
PERSONNEL
SEC. 101. PERSONNEL WITH BETWEEN 15 AND 20

YEARS OF SERVICE.

(a) REQUIREMENT FOR TRANSFER TO THE IN-
DIVIDUAL READY RESERVE.—(1)(A) A Reserve
who, after completing at least 15 years of
service computed under section 1332 of title
10, United States Code, and before complet-
ing 20 years of service computed under that
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section, ceases to be a member of the Se-
lected Reserve during the force reduction
transition period by reason of the deactiva-
tion of his unit of assignment or by reason of
involuntarily ceasing to be designated as a
member of the Selected Reserve pursuant to
section 268(b) of title 10, United States Code,
shall be transferred to the Individual Ready
Reserve.

(B) Subparagraph (A) shall not be con-
strued to prevent the assignment of a Re-
serve referred to in that subparagraph to a
unit in the Selected Reserve of the Ready
Reserve or to be designated as a member of
the Selected Reserve pursuant to section
268(b) of title 10, United States Code.

(2)(A) Except as provided in subparagraph
(B), when the service of a Reserve trans-
ferred to the Individual Ready Reserve under
paragraph (1), as computed under section
1332 of title 10, United States Code, and the
period of service in the Individual Ready Re-
serve after the initial transfer to the Individ-
ual Ready Reserve under that paragraph
equals 20 years, that Reserve shall be trans-
ferred to the Retired Reserve.

(B) In the case of a Reserve who, after
being transferred to the Individual Ready
Reserve under paragraph (1), again becomes
a member of the Selected Reserve, subpara-
graph (A) does not require the transfer of
that Reserve to the Retired Reserve while
the Reserve continues to be a member of the
Selected Reserve.

(b) TEMPORARY SPECIAL RETIREMENT AU-
THORITY.—(1)(A) Chapter 67 of title 10, United
States Code, is amended by inserting after
section 1331 the following new section:
“§1331a. Temporary early retirement author-

ity

‘“(a) RETIREMENT WITH 15 YEARS OF SERV-
ICE.—Except as provided in section 1331(c) of
this title, the Secretary concerned may
grant a person transferred to the Retired Re-
serve under section 2(a)(2) of the Selected
Reserve Transition Benefits Act of 1992, upon
the application of such person, retired pay
computed under section 1401 of this title if
the person satisfies the requirements of
paragraphs (1), (3), and (4) of section 1331(a)
of this title.

“(b) DATE OF ENTITLEMENT.—Notwith-
standing section 8301 of title 5, the date of
entitlement to retired pay under subsection
(a) shall be the date on which the require-
ments of that subsection have been com-
pleted.”.

(B) The table of sections at the beginning
of such chapter is amended by inserting after
the item relating to section 1331 the follow-
ing new item:

*'1331a. Temporary special retirement au-
thority.".

(2) The item relating to formula 3 in the
table in section 1401(a) of such title is
amended by inserting ‘‘1331a” below ‘‘1331"
in the second column.

SEC. 102, SEPARATION PAY.

(a) ELIGIBILITY.—A Reserve who, after com-
pleting at least 6 years of service computed
under section 1332 of title 10, United States
Code, and before completing 15 years of serv-
ice computed under that section, is involun-
tarily separated from the Armed Forces dur-
ing the force reduction transition period is
entitled to separation pay.

(b) AMOUNT OF SEPARATION PAY.—The
amount of separation pay which may be paid
to a person under this section is 15 percent of
the product of—

(1) the years of service credited to that per-
son under section 1333 of title 10, United
States Code; and
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(2) 62 times the daily equivalent of the
monthly basic pay to which he was entitled
at the time of his separation from the Armed
Forces.

(¢) RELATIONSHIP TO OTHER SERVICE-RELAT-
ED PAY.—Subsections (g) and (h) of section
1174 of title 10, United States Code, shall
apply to separation pay under this section.

(d) REGULATIONS.—The Secretary  of De-
fense shall prescribe regulations, which shall
be uniform for the Army, Navy, Air Force,
and Marine Corps, for the administration of
this section.

SEC. 103. WAIVER OF CONTINUED SERVICE RE-
QUIREMENT FOR MONTGOMERY G.L
BILL BENEFITS,

(a) IN GENERAL.—The eligibility of a person
referred to in subsection (b)—

(1) to be provided educational assistance
under chapter 106 of title 10, United States
Code, may not be terminated under section
2134(2) of that title, or

(2) to be provided educational assistance
under chapter 30 of title 38, United States
Code, may not be terminated under section
3012(a) of that title,
on the basis of the termination of that per-
son’s status as a member of the Selected Re-
serve under the circumstances described in
subsection (b).

(b) APPLICABILITY.—Subsection (a) applies
to a member of the Selected Reserve who, be-
fore completing the years of service in the
Selected Reserve agreed to under section
2132(a) of title 10, United States Code, or the
years of service required by section 3012(a) of
title 10, United States Code, as the case may
be, ceases to be a member of the Selected Re-
serve during the force reduction transition
period by reason of the deactivation of his
unit of assignment or by reason of involun-
tarily ceasing to be designated as a member
of the Selected Reserve pursuant to section
268(b) of such title.

SEC. 104. TEMPORARY CONTINUATION OF SERV-
ICEMEN'S GROUP LIFE INSURANCE.

(a) CONTINUED COVERAGE.—For the pur-
poses of section 1968(a) of title 38, United
States Code, the 120-day period of coverage
provided for under paragraph (4) of such sec-
tion shall be extended to a 365-day period of
coverage in the case of a person who involun-
tarily ceases to be a member of the Selected
Reserve during the force reduction transi-
tion period.

(b) PAYMENT OF PREMIUMS.—The total
amount of the cost attributable to insuring a
person in accordance with this section shall
be paid from any funds available to the De-
partment of Defense for the pay of reserve
component personnel that the Secretary of
Defense determines appropriate.

(¢) IMPLEMENTATION.—The Secretary of
Veterans Affairs shall take any contracting
and other actions that are necessary to en-
sure that the provisions of this section are

implemented promptly.
SEC. 105, INAPPLICABILITY TO CERTAIN SEPARA-
TIONS AND REASSIGNMENTS.

The provisions of this title do not apply
with respect to a person who ceases to be a
member of the Selected Reserve, or is sepa-
rated from the Armed Forces, as the case
may be, under adverse conditions, as charac-
terized by the Secretary of the military de-
partment concerned.

BEC. 106. DEFINITIONS.

In this title:

(1) The term ‘‘force reduction transition
period” means the period beginning on the
date of the enactment of this Act and ending
on September 30, 1995,

(2) The term “member of the Selected Re-
serve’ means—
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(A) a member of a unit in the Selected Re-
serve of the Ready Reserve; and

(B) a Reserve designated pursuant to sec-
tion 268(b) of title 10, United States Code.

TITLE I—-VOLUNTARY SEPARATION

INCENTIVE PROGRAM IMPROVEMENT
SEC. 201. MODIFICATION OF RECOUPMENT RE-

QUIREMENTS.

(a) ELIMINATION OF RECOUPMENT REQUIRE-
MENT FOR RESERVE DUTY.—Section 1175(e)(2)
of title 10, United States Code, is amended to
read as follows:

‘“(2)(A) Except as provided in subparagraph
(B), & member entitled to voluntary separa-
tion incentive payments who is also entitled
to basic pay for active service shall forfeit
an amount of voluntary separation incentive
payable for the same period that is equal to
the total amount of basic pay received.

“(B) Subparagraph (A) does not apply with
respect to—

*(1) annual training; or

‘(i) active duty for training that is not ac-
tive duty for a period of more than 30 days."”.

By Mr. PRYOR (for himself, Mr.
COHEN, Mr. ROCKEFELLER, Mr.
RIEGLE, Mr. GRAHAM, Mr.
MITCHELL, Mr. BUMPERS, Mr.
CONRAD, Mr. BURDICK, AND Mr.
GLENN):

8. 2698. A bill to amend title XVII of
the Social Security Act to provide for
enhanced enforcement of the billing
limits established under part B of such
title, and for other purposes; to the
Committee on Finance.

MEDICARE BENEFICIARY PROTECTION ACT

Mr. PRYOR. Mr. President, I am
pleased to be joined by Senators COHEN,
ROCKEFELLER, RIEGLE, GRAHAM, MITCH-
ELL, BUMPERS, CONRAD, BURDICK and
GLENN in introducing today the Medi-
care Beneficiary Protection Act of 1992.
This legislation will direct the Health
Care Financing Administration [HCFA]
to enforce the provisions of Medicare
Physician Payment Reform designed to
protect Medicare beneficiaries from ex-
cessive out-of-pocket costs for physi-
cian services.

These provisions were passed as part
of the Omnibus Budget Reconciliation
Act of 1989 almost 3 years ago. Today
we find that despite our efforts, untold
numbers of older Americans have been
subjected to physician overcharges.
For many of these people, who live on
fixed incomes, the overcharges present
a great financial hardship—one that we
thought we had taken care of.

This law places new limits on the
amount that physicians can bill their
patients over and above what Medicare
pays. We are introducing this legisla-
tion today because HCFA has not held
up its end of the deal. Both doctors and
patients are often unaware of these
billing limitations, and as a result,
thousands of Medicare patients pay
more than the law requires. Bene-
ficiaries and physicians have received
little or no information or guidance
from HCFA.

A number of Medicare beneficiaries
from my home State of Arkansas have
contacted my office for help. One
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woman from Greenwood, on a fixed in-
come and facing an overcharge of hun-
dreds of dollars, was afraid to give her
name, thinking it might compromise
her relationship with her doctor. Be-
cause many beneficiaries have similar
concerns, we have no idea the extent to
which this problem is burdening the el-
derly. And this is one reason why the
Arkansas Seniors Organized for
Progress has made this one of their top
legislative priorities this year.

Obviously this isn't just a problem in
Arkansas. As we heard at a recent Sen-
ate Aging Committee hearing, when
beneficiaries realize they have been
overcharged, they have had to struggle
to obtain information from an unre-
sponsive bureaucracy. At the Aging
Committee hearing, Stanley Lipson of
Bayside, NY, testified about his experi-
ence with a doctor's overcharge of
more than $1,000. He told the commit-
tee that trying to get useful assistance
from Medicare ‘‘turned out to be a wild
goose chase.”

People have had to fight for what was
rightfully theirs because HCFA has
done little to implement the law. For
example, HCFA neglected to change
their forms to reflect the new limiting
charges. The Explanation of Medicare
Benefits [EOMB]—the only information
beneficiaries routinely receive from
Medicare—contained erroneous infor-
mation about the amounts they owed
their physicians. The beneficiaries who
attempted to call the carriers to ask
about the information on their EOMB
received misinformation or no informa-
tion at all.

Late this winter, more than two
years after Congress passed the law,
HCFA finally gave some meaningful in-
struction to the Medicare carriers. Al-
though HCFA's efforts are a step in the
right direction, we want to ensure that
these limits provide the protection
that Congress intended. For this rea-
son, we are introducing this legislation
today.

Our bill strengthens the law by re-
quiring specific monitoring and en-
forcement efforts by HCFA, and by
clarifying that beneficiaries are not
liable for overcharges. Our bill would
also give beneficiaries increased access
to HCFA by creating a beneficiary ad-
visory council to HCFA, much like the
existing physician advisory council.
Our legislation closely follows the Phy-
sician Payment Review Commission’s
recommendation that Congress make
improvements in the law to ensure
that limits on balance billing achieve
the goal Congress intended.

Mr. President, since our Aging Com-
mittee hearing, we have received calls
from Medicare beneficiaries from all
over the country who are due refunds.
At the same time, many organizations
representing Medicare beneficiaries
have offered their support for this bill,
including the American Association of
Retired Persons, Families United for
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Senior Action, the National Council of
Senior Citizens, the National Commit-
tee to Preserve Social Security and
Medicare, Arkansas Seniors Organized
for Progress and the National Associa-
tion of Retired Federal Employees.

I urge the rest of our colleagues to
join us as cosponsors. I am hopeful that
we can work quickly to enact this leg-
islation that ensures the Medicare ben-
eficiary protections, which have been
the law of the land for almost 3 years,
will finally be fairly and adequately
enforced and administered by HCFA.

Mr. President, I ask unanimous con-
sent that the text of the bill be in-
serted in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2698

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Medicare
Beneficiary Protection Act of 1992,

SEC. 2. IMPROVED IDENTIFICATION OF PHYSI-
CIAN CHARGES IN EXCESS OF MEDI-
w ESTABLISHED BILLING LIM-

(a) LIMITING BENEFICIARY LIABILITY.—Sec-
tion 1848(g)(1) of the Social Security Act (42
U.8.C. 1395w-4(g)(1)) is amended by adding at
the end the following sentence: *‘An individ-
unal enrolled under this part shall not be lia-
ble to a physician for payment of any
charges in excess of the limiting charge de-
scribed in paragraph (2).".

(b) SCREENING OF CLAIMS.—Section
1848(g)(6) of the Social Security Act (42
U.5.C. 1395w-4(g)(6)) is amended—

(1) in subparagraph (A), by striking “‘Sec-
retary shall monitor’” and inserting “‘Sec-
retary as specified in subparagraph (B) shall
monitor”;

(2) by redesignating subparagraphs (B) and
(C) as subparagraphs (C) and (D), respec-
tively; and

(3) by inserting after subparagraph (A) the
following new subparagraph:

*(B) PRE-PAYMENT SCREENING OF CLAIMS.—

(1) IDENTIFICATION OF EXCESS CHARGES.—In
monitoring the charges of physicians under
this paragraph the Secretary shall provide
that each claim submitted by a nonpartieci-
pating physician under this part shall be re-
viewed prior to making payment on such a
claim to determine the extent to which the
claim includes charges that exceed the limit-
ing charge defined in paragraph (2).

“(ii) NOTIFICATION.—The Secretary shall (I)
notify a physician within 30 days of any de-
termination that a claim includes excess
charges with respect to a claim, and (II) pro-
vide an opportunity for the physician to re-
spond in writing to the determination.

*(iii) BENEFICIARY PROTECTIONS.—The Sec-
retary shall require that physicians identify
under clause (i) as having submitted a charge
in excess of the limiting charge shall reim-
burse to an individual enrolled under this
part any amounts paid by the individual to
the physician which are determined to be in
excess of the limiting charge. In the case
where an individual enrolled under this part
has not paid at the time the service was fur-
nished, the physician shall correct the actual
charge to conform to the limiting charge.

““(iv) SANCTIONS.—In the case where a phy-
sician is identified as having charged a bene-
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ficiary in excess of the limiting charge under
this paragraph and who is notified under
clause (ii) of such excess charge, and who
fails to reimburse an individual as provided
under clause (iii), the Secretary shall pro-
vide for referral of such physician for appli-
cation of the sanctions provided for under
section 1842(i)(2).".

(c) PROVIDING INFORMATION TO BENE-
FICIARIES ON LIMITING CHARGES.—Section
1848(h) of such Act (42 U.S.C. 1395w-4(h)) is
amended—

(1) in the heading by striking ‘‘INFORMA-
TION TO PHYSICIANS" and inserting “‘INFORMA-
TION TO PHYSICIANS AND BENEFICIARIES’";

(2) by inserting ‘‘(i) PHYSICIANS.—" before
“Before’’; and

(3) by adding at the end the following new
clause:

**(ii) BENEFICIARIES.—

‘YI) IN GENERAL.—The Secretary shall pro-
vide limiting charge information on the ex-
planation of medicare benefits that is sent to
an individual enrolled under this part after
the submission of a claim on an individual's
behalf.

‘Y(II) ANNUAL NOTIFICATION—The Secretary
shall send to each individual enrolled under
this part, information on the limiting charge
for physicians services under this part and
on the individuals limitation on liability
with respect to charges of nonparticipating
physicians under this part.”".

(d) ANNUAL REPORT TO INCLUDE MONITOR-
ING OF CHARGES IN EXCESS OF LIMITING
CHARGE.—Section 1848(g)(6) of such Act (42
U.8.C. 1395w-4(g)(6)) is amended in subpara-
graph (B), by striking “‘report to the Con-
gress' and inserting “‘report to the Congress
regarding the charges described in subpara-
graph (A)(i), including the extent to which
actual charges exceed limiting charges, the
number of claims involved, the average
amount of excess charges, and types of serv-
ices (by category of service) charged in ex-
cess of the limiting charge established under
this part and”.

SEC. 8. PAYMENT TO BENEFICIARIES OF
AMOUNTS CHARGED IN EXCESS OF
LIMITING CHARGES OUT OF CIVIL
MONETARY PENALTIES.

(a) IN GENERAL.—Section 1842(j)(4) of the
Social Security Act (42 U.S.C. 1395u(j)(4)) is
amended by striking the period at the end
and inserting ‘‘or a charge in excess of the
limiting charge established under section
1848(g)(2).".

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to physi-
cian services furnished on or after January 1,
1993.

SEC. 4. ESTABLISHMENT OF MEDICARE BENE-
FICIARY ADVISORY COUNCIL.

(a) IN GENERAL.—Title XVIII of the Social
Security Act (42 U.S.C. 1395 et seq.) is
amended by inserting after section 1889 the
following new section:

“SEC. 1890. MEDICARE BENEFICIARY ADVISORY
COUNCIL.

‘(a) APPOINTMENT OF MEMBERS.—The Sec-
retary shall appoint based on nominations
submitted by organizations representing el-
derly and disabled populations a Medicare
Beneficiary Advisory Council to be composed
of 15 individuals who are entitled to benefits
under part A of title XVIII of the Social Se-
curity Act or who are enrolled under part B
of such title.

“(b) MEETINGS.—The Council shall meet
once during each calendar quarter to discuss
proposed regulations, carrier manual in-
structions, and any other issues with a direct
or indirect impact on delivery, cost, quality,
or expansion of medicare services. To the ex-
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tent feasible and consistent with statutory
deadlines, such consultation shall occur be-
fore the publication of such proposed
changes.

‘(c) REIMBURSEMENT OF EXPENSES.—Mem-
bers of the Council shall be entitled to re-
ceive reimbursement of expenses and per
diem in lieu of subsistence in the same man-
ner as other members of advisory councils
appointed by the Secretary are provided such
reimbursement and per diem under this
title.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall become effec-
tive on the date of the enactment of this
Act.

Mr. COHEN. Mr. President, I am
pleased to join with my colleague, Sen-
ator PRYOR, in introducing the Medi-
care Beneficiary Payment Protection
Act of 1992. Enactment of this legisla-
tion will help to ensure that Medicare
beneficiaries are given the protection
they have been promised by Ilaw
against being terrorized by excessive,
out-of-pocket medical expenses.

In 1989, Congress enacted legislation
to limit the amount doctors could
charge their Medicare patients over
and above the Medicare-approved
amount. Generally referred to as the
“limiting charge,”” this cap was in-
tended to protect Medicare bene-
ficiaries from excessive, out-of-pocket
medical expenses.

However, the limiting charge is like
a seat belt: it offers protection, but
only if it is used. Unfortunately, it ap-
pears that what we have here is an un-
buckled seat belt, just as a crash is
about to occur.

Last month, at the request of Sen-
ator PRYOR, I chaired a Special Com-
mittee on Aging hearing which re-
vealed that many doctors are still
charging their Medicare patients far
more—at times even thousands of dol-
lars more—than the billing limits
allow. Many of these overcharges are
the result of honest billing errors. Oth-
ers may be intentional. In either case,
however, the Medicare patient is far
too often stuck with a very big bill
that Congress did not intend him or
her to pay.

Testimony presented at the hearing
disclosed that the Health Care Financ-
ing Administration has been extremely
lax about enforcing the mew limits on
physician charges. With the exception
of one small paragraph in the Medicare
Handbook—which is sent only to new
enrollees, not to all beneficiaries—
HCFA has done nothing to notify Medi-
care beneficiaries about the new limits
on physician fees.

Even worse, not only has HCFA
failed to inform Medicare beneficiaries
about the new limiting charge, it has
also routinely provided information to
thousands of beneficiaries that was
both erroneous and misleading.

Over the past 2 years, thousands of
Explanation of Medicare Benefits
forms, which are routinely mailed to
Medicare beneficiaries after they have
seen a physician, have been sent telling
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beneficiaries that they owe more—in
some cases thousands of dollars more—
than they are required by law to pay.

One witness at last month’s hearing,
Mr. Burton Lee of Sag Harbor, NY, tes-
tified that he had received a notice
from Medicare stating that he owed his
physician the full difference between
the amount the doctor billed—$4,863—
and the amount Medicare paid—S$1,527.
When he questioned the charge, Medi-
care actually advised him to pay the
full amount billed—more than $2,500
more than he was required to pay by
law.

That's a tremendous difference—a po-
tentially catastrophic difference—for
the Medicare beneficiary who is ill,
who is living on a fixed income, and
who has likely been socked with a mul-
titude of out-of-pocket medical ex-
penses, such as the high cost of pre-
scription drugs.

If Medicare’s elaborate computer sys-
tem is unable to calculate and state
correctly what the beneficiary actually
owes, how can we possibly expect an el-
derly Medicare patient, who probably
has never even heard of a limiting
charge, to catch, much less rectify,
this kind of error?

Too often, older people will not chal-
lenge the information on a doctor’s
bill—they will simply feel compelled to
pay and deprive themselves of other ne-
cessities.

Furthermore, even beneficiaries like
Mr. Lee, who have known that they
have been overcharged, have been
given little or no assistance from Medi-
care. In fact, in spite of the protection
offered by the law, like Mr. Lee, they
have actually been advised by Medicare
officials that they should go ahead and
pay the full amount billed. I find this
both incomprehensible and reprehen-
sible.

Because of the recent congressional
interest and press attention, HCFA has
finally begun to take some positive
steps to correct the information it is
providing Medicare beneficiaries and to
improve its enforcement efforts. How-
ever, last month’s Aging Committee
hearing clearly demonstrated the need
for further clarification of the law to
better enforce the limiting charges and
to ensure that beneficiaries are re-
funded any money that they may have
overpaid in a timely manner.

Senator PRYOR and I are introducing
legislation today to do just that.

Among other provisions, the Medi-
care Beneficiary Payment Protection
Act clarifies that beneficiaries should
not be held liable for charges in excess
of the billing limits. It also requires
physicians to make refunds to bene-
ficiaries for charges that exceed the
billing limits.

In addition, the legislation requires
Medicare to examine each unassigned
claim for limiting charge compliance
prior to payment and to notify physi-
cians when the limiting change has
been exceeded.



May 12, 1992

Currently, HCFA monitors physician
compliance by looking back at a sam-
pling of claims filed over the past 6
months. Since only a sampling of
claims are reviewed for error, the bur-
den of identifying and rectifying exces-
sive bills falls squarely on the back of
the beneficiary. Requiring 100-percent
prepayment screening before the
claims are paid will lift that burden off
the back of the beneficiary and put it
back on Medicare's shoulders where it
belongs.

The legislation also provides for in-
termediate sanctions when an over-
charge has occurred. Currently, physi-
cians who repeatedly, knowingly, and
willfully overcharge can be fined $2,000
and excluded from the Medicare Pro-
gram for up to 5 years. The legislation
we are introducing today requires for-
mal notification to make both the ben-
eficiary and physician aware of the
overcharge, giving the physician the
opportunity to appeal or refund the
overpaid amount, before such drastic
measures would be necessary.

Finally, the legislation requires that
information on the limiting charge be
sent to beneficiaries on an annual basis
and also establishes a Medicare Bene-
ficiary Advisory Council to advise
HCFA on issues related to Medicare
benefits and services.

Mr. President, enactment of this leg-
islation will ensure that the promise of
protection against excessive medical
bills that Medicare beneficiaries were
given with the enactment of the limit-
ing charge in 1989 is fulfilled, and I
urge my colleagues to join Senator
PRYOR and me as cosponsors.

Mr. MITCHELL. Mr. President, I rise
in support of the Medicare Beneficiary
Payment Protection Act of 1992. This
legislation augments previous congres-
sional efforts to protect Medicare bene-
ficiaries from provider overcharges.

Physician payment reform in OBRA
'89 set limits on the amount a physi-
cian could charge a Medicare bene-
ficiary above the allowed amount. The
Medicare Beneficiary Payment Protec-
tion Act of 1992 takes the necessary ad-
ditional steps to ensure physician ad-
herence to these limitations.

Designed to provide technical clari-
fication to current law, the Medicare
Beneficiary Payment Protection Act of
1992 requires specific monitoring and
enforcement efforts by the Health Care
Financing Administration. This legis-
lation also requires HCFA to disburse
information on charge limits to bene-
ficiaries as well as to physicians. Fi-
nally, this bill establishes a Medicare
beneficiary advisory committee, simi-
lar to the current physician advisory
council, which will allow Medicare
beneficiaries greater access to the
Health Care Financing Administration.

I support this legislation, Mr. Presi-
dent, because it furthers our efforts to
protect Medicare beneficiaries, particu-
larly low income beneficiaries from
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fraudulent billing and financial abuse.
The Health Care Financing Adminis-
tration has recently taken steps to
clarify the role of carriers in enforcing
the charge limits established in OBRA
'89. I am encouraged by HCFA's ac-
tions, however, I do not believe it is
enough.

On April 3, 1992, I, along with several
of my colleagues; Senators ROCKE-
FELLER, RIEGLE, DURENBERGER, and
GRAHAM, sent a letter to the Health
Care Financing Administration re-
questing that all of the beneficiary pro-
tections of OBRA 1989 be fully imple-
mented.

My colleagues and I clarified in this
letter that it was Congress’ intent that
no beneficiary be held liable for any
amount in excess of the limit. We ex-
plained that is was fully intended that,
in the event that balance billing limits
were exceeded, physicians would be re-
quired to provide the Medicare bene-
ficiary with a refund and carriers,
through HCFA, would have the author-
ity to enforce this provision.

We further stated that we believed
that only through monitoring and en-
forcing the limiting charge for each
claim submitted, that full compliance
of the law can be achieved.

This legislation provides the tech-
nical clarification to current law to en-
sure that these concerns are addressed.
The Medicare Beneficiary Payment
Protection Act of 1992 ensures the full
implementation of the Physician Pay-
ment Reform Act as it was intended by
Congress.

1 commend Senator PRYOR for work-
ing to protect the rights of Medicare
beneficiaries. I urge all of my col-
leagues to support this legislation.

Mr. RIEGLE. Mr. President, today I
am joining in introducing the Medicare
Beneficiary Payment Protection Act of
1992 with Senators PRYOR, COHEN,
ROCKEFELLER, MITCHELL and many oth-
ers. This legislation will provide the
needed statutory changes to ensure
that Medicare beneficiaries receive the
financial protection from balanced bill-
ing that Congress intended. I commend
the chairman of the Aging Committee,
Senator PrYOR, for his leadership in
this area.

Several years ago, Congress enacted
changes intended to protect senior and
disabled citizens from high excess
charges by limiting the fees a physi-
cian may charge a Medicare bene-
ficiary above the amount received from
Medicare. Despite this change in the
law, many physicians continue to en-
gage in this practice. I have been work-
ing to prevent overcharging and to see
to it that seniors are refunded. On
April 3, I initiated a letter signed by
Senators DURENBERGER, ROCKEFELLER,
MITCHELL, and GRAHAM to the Acting
Administrator of the Health Care Fi-
nance Administration asking that this
important provision be enforced and
that refunds are made by Medicare
beneficiaries.
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These additional costs that some
Medicare beneficiaries pay can be fi-
nancially burdensome. The out-of-
pocket balance billing costs, coupled
with monthly premiums beneficiaries
pay for part B insurance, the 20-percent
copayment for each covered Medicare
physician service and the yearly de-
ductible plus any other medical need
that is not covered by Medicare such as
eyeglasses and prescription drugs make
health care unaffordable for many
beneficiaries.

Balance billing is the term used when
a doctor charges more than the Medi-
care approved amount and bills this
amount to the beneficiary., Some pro-
viders have agreed to be Medicare par-
ticipating physicians. As such, they
agree not to balance bill at all in ex-
change for more prompt reimburse-
ment from Medicare. Other doctors
who are not participating physicians
can continue to balance bill to a cer-
tain extent.

Congress passed legislation, as part
of a physician payment reform package
in 1989, that established limits on the
amount physicians could charge above
the Medicare approved amount. In 1992,
the limit is 120 percent of the approved
Medicare charge and this will fall to
115 percent next year. Despite these
limits, there have been numerous re-
ports of physicians charging above the
set limits.

Medicare beneficiaries who have been
billed in excess of the limit have had
little recourse. The Health Care Fi-
nance Administration [HCFA] does not
have a formal process of notifying phy-
sicians or beneficiaries of overcharges.

In many cases both beneficiaries and
physicians are unaware of the over-
charges. The Health Care Finance Ad-
ministration currently monitors com-
pliance through use of back sampling
of the previous 6 months claims. This
compliance monitoring method identi-
fies the problem only when the harm
has already been done and only for that
sample of claims. Since the Health
Care Finance Administration does not
have the statutory authority to require
physicians to fund Medicare bene-
ficiaries who have been charged in ex-
cess of the limits, beneficiaries are left
on their own to recoup overcharged
services.

Mr. President, the Medicare Bene-
ficiary Payment Protection Act of 1992
would address these problems. This leg-
islation would direct the Secretary of
the Department of Health and Human
Services to review each non-Medicare-
participating physician claim prior to
payment. This proactive measure will
prevent beneficiaries from being over-
charged, and grant the Health Care Fi-
nance Administration the authority to
require physicians to repay excess
charges. The legislation establishes
formal procedures by which providers
and beneficiaries will be notified of
overcharging. The Medicare Bene-
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ficiary Payment Protection Act also
establishes a beneficiary advisory com-
mittee to the Health Care Finance Ad-
ministration to give beneficiaries for-
mal access at the Health Care Finance
Administration.

The bill is supported by many groups,
including the American Association of
Retired Persons, Families U.S.A., the
National Council of Senior Citizens,
and the National Committee to Pre-
serve Medicare and Social Security.

Mr. President, beneficiary protec-
tions, including protection from exces-
sive balance billing, are essential to
beneficiaries’ ability to obtain afford-
able health care in the Medicare pro-
gram. This legislation will provide the
needed tools to implement the intent
of Congress. I look forward to working
with the Members of this distinguished
Chamber to enact this worthy piece of
legislation.

Mr. GLENN. Mr. President, I am
pleased to join Senator PRYOR, chair-
man of the Aging Committee on which
I serve, and several of our colleagues in
introducing the Medicare Beneficiary
Protection Act of 1992. The purpose of
this legislation is to ensure that Medi-
care beneficiaries are not paying more
for their physician care than they are
required to pay under current law.

Even with Medicare, older Americans
have large out-of-pocket health care
expenses for Medicare's deductibles, co-
payments, and premiums, and to pay
for major gaps in Medicare coverage
such as prescription drugs and long-
term care. These costs are a great bur-
den for many Medicare beneficiaries
who are living on limited incomes and
who are more likely than younger peo-
ple to suffer from chronic illnesses thus
requiring health care services.

A few years ago, the Congress en-
acted legislation to reform the way
Medicare reimburses physicians and to
improve the delivery of health care for
the elderly and disabled. Included in
this legislation is a provision, which
became effective in January 1991, lim-
iting the amount doctors can charge
Medicare patients above the amount
Medicare allows. In 1992, doctors can-
not charge more than 20 percent above
the Medicare-allowed amount.

This law to protect Medicare bene-
ficiaries against excessive balance bill-
ing by their physicians is not working.
Most Medicare beneficiaries do not
even know about the law, and this is
inexcusable. The Health Care Financ-
ing Administration [HCFA], which ad-
ministers the Medicare program, has
done very little to publicize it, and, in
fact, has sent out erroneous informa-
tion to beneficiaries about their liabil-
ity. In addition, HCFA is not monitor-
ing all claims; and when overcharges
are identified, HCFA maintains it does
not have the legal authority to require
doctors to refund excess charges.

The legislation we are introducing
today addresses these problems by re-
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quiring that each Medicare claim be
screened to determine compliance with
the balance billing limits, by requiring
physicians to repay any overcharges to
beneficiaries, by providing for formal
notification to make beneficiaries and
physicians aware of overcharges before
sanctions are imposed on physicians,
and by establishing a beneficiary advi-
sory board to the Health Care Financ-
ing Administration.

Medicare is a wvery important pro-
gram providing health care services to
more than 34 million elderly and dis-
abled Americans. I urge my colleagues
to join in supporting the Medicare Ben-
eficiary Payment Protection Act of
1992 to ensure that Medicare bene-
ficiaries are not burdened by unlawful
health care expenses.

By Mr. DOLE (for himself, Mr.
BURNS, Mr. CHAFEE, Mr. HAT-
FIELD, Mr. COHEN, Mr. D’AMATO,
Mr. DANFORTH, Mr. DOMENICI,
Mr. DURENBERGER, Mr. HATCH,
Mr. JEFFORDS, Mrs. KASSEBAUM,
Mr. KASTEN, Mr. McCAIN, Mr.
MCCONNELL, Mr, MURKOWSKI,
Mr. PACKWOOD, Mr. PRESSLER,
Mr. RoTH, Mr. SEYMOUR, Mr.
SIMPSON, Mr. STEVENS, Mr.
THURMOND, and Mr. WARNER):

S. 2699. A bill to extend the period for
which unemployment benefits are pay-
able under title I of the Emergency Un-
employment Compensation Act of 1991,
and for other purposes; by unanimous
consent, ordered to be held at the desk
until close of business on May 13, 1992.

EXTENSION OF UNEMPLOYMENT BENEFITS

Mr. DOLE. Mr. President, I am
pleased to introduce, along with the
distinguished Senator from Oregon
[Mr. PACKWOOD], the distinguished Sen-
ator from New Mexico [Mr. DOMENICI],
the distinguished Senator from Califor-
nia [Mr. SEYMOUR], and 20 other Repub-
lican Senators, legislation which ex-
tends the Emergency Unemployment
Program.

While some encouragement has been
provided by solid signs of economic re-
covery and by last month’s drop in un-
employment to 7.2 percent, the unem-
ployment rate is still unacceptably
high.

This legislation continues the ex-
tended benefit program into next year
and gets help to those Americans who
are out of work and suffering through
no fault of their own.

Announced this morning by Presi-
dent Bush, Senator PACKWO0OD, Rep-
resentative BoB MICHEL, and myself,
this proposal would extend the Emer-
gency Unemployment Compensation
Program from the current expiration
date of July 4, 1992, to March 6, 1993.

In addition to the regular 26 weeks of
unemployment benefits, this legisla-
tion would provide for added benefits of
20 weeks in States with higher unem-
ployment rates and 13 weeks in all
other States until January 2, 1993. This
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adds up to a total unemployment bene-
fits package of 46 weeks or 39 weeks de-
pending on a State's unemployment
rate.

From January 3, 1993, until March 6,
1993, the legislation provides for emer-
gency extended benefits of 10 or 7
weeks on top of the standard 26 weeks
of benefits.

Finally, in order to address concerns
that permanent reforms to the current
extended benefits system need to be
studied, and if appropriate, imple-
mented, this legislation directs the Ad-
visory Council on Unemployment Com-
pensation—established last November
when emergency benefits were first
provided—to study and report to the
President and Congress its rec-
ommendations on changes to the sys-
tem before February 1, 1993.

The Council will be required to look
at such important issues as eligibility
standards, the triggers used to qualify
for benefits and the adequacy and vari-
ability of benefit levels. If changes to
the current system are warranted, Con-
gress will have time to act on the rec-
ommendations of the Council prior to
the expiration of the proposed exten-
sion of benefits on March 6, 1993.

As with prior extensions of emer-
gency benefits, this package is paid for
so we don’t have to worry about jack-
ing up the deficit and undermining the
economic recovery we are beginning to
see.

According to the Office of Manage-
ment and Budget, this extension of
benefits is estimated to cost $2.5 bil-
lion. And through offsets from the
President's 1993 budget, the costs of
this legislation are 100 percent covered.

These offsets include a prohibition on
so-called double-dipping by thrifts re-
ceiving Federal financial assistance, a
requirement conforming book and tax
accounting for securities inventories, a
modification to the individual esti-
mated tax safe harbor, and finally cer-
tain changes to the taxable year elec-
tion for partnerships, S corporations,
and personal service corporations.

What I continue to hear from tax-
payers in my State of Kansas is that
the Federal deficit is still public enemy
No. 1, and this legislation maintains
the discipline of the budget agreement
that is so important to exercising some
control over an otherwise out-of-con-
trol deficit. And it achieves this impor-
tant goal without raising taxes.

Mr. President, I congratulate the
leadership of the President on this
issue and look forward to working on a
bipartisan or nonpartisan basis to
quickly act on this important legisla-
tion.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 2699

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

TITLE I—EXTENSION OF UNEMPLOYMENT
BENEFITS
SEC. 101. EXTENSION OF PERIOD FOR PAYMENT
OF EMERGENCY UNEMPLOYMENT
BENEFITS.

(a) EXTENDED PERIODS,—

(1) IN GENERAL.—Clause (ii) of section
102(b)(2)(A) of the Emergency Unemployment
Compensation Act of 1991 (Public Law 102-
164, as amended) is amended by inserting *,
and ending on or before January 2, 1993"
after “‘June 13, 1992".

(2) REDUCTION FOR WEEKS AFTER JANUARY 2,
198.—Section 102(b)(2XA) of such Act is
amended by striking the flush paragraph at
the end thereof and adding the following new
clauses:

*(1i1) REDUCTION FOR WEEKS AFTER JANUARY
2, 1993.—In the case of weeks beginning after
January 2, 1993, and ending on or before
March 6, 1993—

‘(1) clause (i) of this subparagraph shall be
applied by substituting ‘10" for ‘33', and by
substituting ‘T' for ‘26’, and

‘(II) subparagraph (A) of paragraph (1)
shall be applied by substituting ‘40 percent’
for ‘130 percent’.

*(iv) LIMITATION ON REDUCTIONS.—In the
case of an individual who is receiving emer-
gency unemployment compensation for the
week which immediately precedes the first
week for which a reduction applies under
clause (ii) or (iii) of this subparagraph, such
reduction shall not apply to such individual
for the first week of such reduction or any
week thereafter in a period of consecutive
weeks for each of which the individual meets
the eligibility requirements of this Act.”

(b) CONFORMING AMENDMENTS.—

(1) Subparagraph (B) of section 102(b)}(2) of
such Act is amended by striking ‘‘subpara-
graph (A)(ii)" and inserting ‘‘subparagraph
(A)iv)".

(2) The heading for clause (ii) of section
102(b)(2)(A) of such Act is amended by insert-
ing *, AND BEFORE JANUARY 3, 1993 after
“*JUNE 13, 1993"".

(3) Sections 102(D(1)(B), 102(f)2), and
106(a)(2) of the such Act are each amended by
striking ‘“July 4, 1992'' and inserting **March
6. 1993".

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to weeks of
unemployment beginning after June 13, 1992,
SEC. 102. AUTHORIZATION OF ADVANCES TO THE

EXTENDED UNEMPLOYMENT COM

PENSATION ACCOUNT.

(a) IN GENERAL.—Section 905(d) of the So-
cial Security Act is amended—

(1) by striking “There are hereby author-
ized’ and inserting “/(1) There are hereby au-
thorized’, and

(2) by adding at the end thereof the follow-
ing new paragraph:

‘“(2)(A) In the absence of sufficient ad-
vances under paragraph (1) of this subsection
(as determined by the Secretary of the
Treasury in consultation with the Secretary
of Labor), the Secretary of the Treasury is
directed to advance from time to time from
the Federal unemployment account to the
extended unemployment compensation ac-
count, as repayable advances (without inter-
est), such sums as may be necessary—

‘(i) to make payments of emergency un-
employment compensation under title I of
the Emergency Unemployment Compensa-
tion Act of 1991, and

“(1i) to carry out the purposes of the Fed-
eral-State Extended Unemployment Com-
pensation Act of 1970.
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‘YB) The aggregate sum of all repayable
advances made under subparagraph (A) shall
be repaid by transfers from the extended un-
employment compensation account to the
Federal unemployment account, at such
times as the amount in the extended unem-
ployment compensation account is deter-
mined by the Secretary of the Treasury, In
consultation with the Secretary of Labor, to
be adequate for such purpose. Repayments
under the preceding sentence shall be made
whenever the Secretary of the Treasury
(after consultation with the Secretary of
Labor) determines that the amount in the
extended unemployment compensation ac-
count exceeds the amount necessary to meet
the anticipated payments from such account
during the next 3 months. Any amount
transferred as a repayment under this sub-
paragraph shall be credited against, and
shall operate to reduce, any balance of ad-
vances repayable under this paragraph.”

(b) EFFECTIVE DATE AND SUNSET.—

(1) "EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act.

(2) SUNSET DATE.—The authority to make
repayable advances to the extended unem-
ployment compensation account under sec-
tion 905(d)(2)(A) of the SBoclal Security Act
(as added by subsection (a)) shall terminate,
and the provisions for making such repay-
able advances shall not apply, after the end
of the calendar month in which the last com-
pensable week under title I of the Emergency
Unemployment. Compensation Act of 1991
ends. If, at the end of such calendar month,
there is an outstanding balance of repayable
advances, such balance shall be repaid in ac-
cordance with subparagraph (B) of section
905(d)(2) of the Social Security Act (as so
added) as soon thereafter as is possible.

SEC. 103. ADVISORY COUNCIL ON UNEMPLOY-
MENT COMPENSATION.

(a) STUDY TOPICS.—Subsection (b) of sec-
tion 908 of the Social Security Act is amend-
ed—

(1) by striking “FUNCTION" in the heading
and inserting “‘FUNCTIONS",

(2) by striking ‘It shall be" and inserting
“(1) IN GENERAL.—It shall be", and

(3) by adding at the end thereof the follow-
ing new paragraph:

‘Y2) FIRST COUNCIL.—In addition to the
functions specified in paragraph (1), the first
Council established under subsection (a) of
this section shall study and evaluate, and
make recommendations to the President and
the Congress concerning the following:

‘(A) The change or retention of the point
at which State ‘on’ and ‘off’ indicators under
section 203 of the Federal-State Extended
Unemployment Compensation Act of 1970 are
activated.

‘“(B) The relative desirability and feasibil-
ity of using total unemployment rates and
adjusted insured unemployment rates (which
include exhaustees) as alternative measures
for triggering extended benefit periods ‘on’
and ‘off’.

“Y(C) The introduction of a multi-tiered ex-
tended benefit program, with different trig-
ger rates for each tier and different periods
of duration for each tier.

‘YD) The elimination or material modifica-
tion of the special eligibility requirements in
paragraphs (3), (4), and (5) of section 202(a) of
the Federal-State Extended Unemployment
Compensation Act of 1970.

“(E) The desirability and feasibility of de-
termining eligibility for extended benefits on
the basis of unemployment statistics for re-
gions, States, or subdivisions of States.”
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(b) REPORT OF FIRST COUNCIL.—Paragraph
(2) of section 908(f) of the Social Security
Act, is amended to read as follows:

'*(2) REPORT OF. FIRST COUNCIL.—The report
of the first Council established under sub-
section (a) shall be submitted not later than
February 1, 1993, and shall include the items
described in subsection (b)(2)."

TITLE II—REVENUE PROVISIONS
SEC. 201. AMENDMENT OF 1988 CODE.

Except as otherwise expressly provided,
whenever in this title an amendment or re-
peal is expressed in terms of an amendment
to, or repeal of, a section or other provision,
the reference shall be considered to be made
to a section or other provision of the Inter-
nal Revenue Code of 1986.

Subtitle A—General Provisions
SEC. 202. MARK TO MARKET ACCOUNTING METH-
OD FOR SECURITIES DEALERS.

(a) GENERAL RULE.—Subpart D of part 1I of
subchapter E of chapter 1 (relating to inven-
tories) is amended by adding at the end
thereof the following new section:

“SEC. 475. MARK TO MARKET ACCOUNTING
METHOD FOR DEALERS IN SECURI-
TIES.

“(a) GENERAL RULE.—Notwithstanding any
other provision of this subpart, the following
rules shall apply to securities held by a deal-
er in securities:

‘(1) Any security which is inventory in the
hands of the dealer shall be included in in-
ventory at its fair market value.

“(2) In the case of any security which is
not inventory in the hands of the dealer and
which is held at the close of any taxable
year—

“(A) the dealer shall recognize gain or loss
as if such security were sold for its fair mar-
ket value on the last business day of such
taxable year, and

‘(B) any gain or loss shall be taken into

account for such taxable year.
Proper adjustment shall be made in the
amount of any gain or loss subsequently re-
alized for gain or loss taken into account
under the preceding sentence. The Secretary
may provide by regulations for the applica-
tion of this paragraph at times other than
the times provided in this paragraph.

*‘(b) EXCEPTIONS.—

“(1) IN GENERAL.—Subsection (a) shall not
apply to—

“(A) any security held for Investment
other than as a trader,

“(B) any security described in subsection
{(e)2}C) which is acquired (including by
origination) by the taxpayer in the ordinary
course of a trade or business of making loans
to customers and which is accounted for at
cost for purposes of this subtitle, and

*(C) any security which is a hedge with re-
spect to—

**(i) a security to which subsection (a) does
not apply, or

“(ii) a position, right to income, or a liabil-
ity which is not a security in the hands of
the taxpayer.

Subparagraph (C) shall not apply to any se-
curity held by a person in its capacity as a
dealer in securities.

“(2) IDENTIFICATION REQUIRED.—Any secu-
rity shall not be treated as described in sub-
paragraph (A), (B), or (C) of paragraph (1), as
the case may be, unless such security is
clearly identified in the dealer’s records as
being described in such subparagraph before
the close of the day on which it was ac-
quired, originated, or entered into (or such
other time as the Secretary may by regula-
tions prescribe).

*(3) SPECIAL RULE FOR CERTAIN SECURITIES
HELD FOR INVESTMENT.—To the extent pro-
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vided in regulations, subparagraph (A) of
paragraph (1) shall not apply to any security
described in subparagraph (D) or (E) of sub-
section (c)(2) which is held by a dealer in
such securities.

**(c) DEFINITIONS.—For purposes of this sec-
tion—

“(1) DEALER IN SECURITIES DEFINED.—The
term ‘dealer in securities’ means a taxpayer
who—

“{A) regularly purchases securities from or
sells securities to customers in the ordinary
course of a trade or business; or

‘“(B) regularly offers to enter into, assume,
offset, assign or otherwise terminate posi-
tions in securities with customers in the or-
dinary course of a trade or business.

“(2) SECURITY DEFINED.—The term ‘secu-
rity’ means any—

“(A) share of stock in a corporation;

‘“(B) partnership or beneficial ownership
interest in a widely held or publicly traded
partnership or trust;

“(C) note, bond, debenturp, or pther evi-
dence of indebtedness;

‘(D) interest rate, currency, or equity no-
tional principal contract;

‘(B) evidence of an interest in, or a deriva-
tive financial instrument in, any security de-
scribed in subparagraph (A), (B), (C), or (D),
or any currency, including any option, for-
ward contract, short position, and any simi-
lar financial instrument in such a security
or currency (but not including any contract
to which section 1256(a) applies); and

“(F) position which—

**(1) is not a security described in subpara-
graph (A), (B), (C), (D), or (E),

“(ii) is a hedge with respect to such a secu-
rity, and

**(iii) is clearly identified in the dealer’s
records as being described in this subpara-
graph before the close of the day on which it
was acquired or entered into (or such other
time as the Becretary may by regulations
prescribe).

*(3) HEDGE.—The term ‘hedge’ means any
position which reduces the dealer's risk of
interest rate or price changes or currency
fluctuations, including any position which is
reasonably expected to become a hedge with-
in 60 days after the acquisition of the posi-
tion.

‘*‘(d) SPECIAL RULES.—For purposes of this
section—

‘(1) CERTAIN RULES NOT TO APPLY.—The
rules of sections 263(g) and 263A shall not
apply to any security which is treated under
subsection (a) as sold for, or included in in-
ventory at, its fair market value.

“(2) IMPROPER IDENTIFICATION.—If a tax-
payer—

‘“(A) identifies any security under sub-
section (b)(2) as being described in sub-
section (b)(1) and such security is not so de-
scribed or later ceases to be so described, or

“(B) fails under subsection (c)2XF)iii) to
identify any position which is described in
such subsection at the time such identifica-
tion is required,

the provisions of subsection (a) shall apply
to such security or position, except that any
loss under this section prior to the disposi-
tion of the security or position shall be rec-
ognized only to the extent of gain previously
recognized under this section (and not pre-
viously taken into account under this para-
graph) with respect to such security or posi-
tion.

‘(e) REGULATORY AUTHORITY.—The Sec-
retary shall prescribe such regulations as
may be necessary or appropriate to carry out
the purposes of this section, including
rules—
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‘(1) to prevent the use of year-end trans-
fers, related parties, or other arrangements
to avoid the provisions of this section, and

*2) to provide for the application of this
section to any security which is a hedge
which cannot be identified with a specific se-
curity, position, right to income, or liabil-
ity.”

(b) CONFORMING AMENDMENTS,—

(1) Paragraph (1) of section 988(d) is amend-
ed—

{A) by striking ‘‘section 1256" and insert-
ing ‘‘section 475 or 1256, and

(B) by striking ‘‘1092 and 1256'" and insert-
ing ‘475, 1092, and 1256".

(2) The table of sections for subpart D of
part II of subchapter E of chapter 1 is amend-
ed by adding at the end thereof the following
new item:

“Sec. 475. Mark to market accounting meth-
od for dealers in securities.”

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
this section shall apply to all taxable years
ending on or after December 31, 1992.

(2) CHANGE IN METHOD OF ACCOUNTING.—In
the case of any taxpayer required by this
section to change its method of accounting
for any taxable year—

(A) such change shall be treated as initi-
ated by the taxpayer,

(B) such change shall be treated as made
with the consent of the Secretary, and

(C) the net amount of the adjustments re-
quired to be taken into account by the tax-
payer under section 481 of the Internal Reve-
nue Code of 1986 shall be taken into account
ratably over the 10-taxable year period be-
ginning with the first taxable year ending on
or after December 31, 1992,

If the net amount determined under subpara-
graph (C) exceeds the net amount which
would have been determined under subpara-
graph (C) if the taxpayer had been required
by this section to change its method of ac-
counting for its last taxable year beginning
before March 20, 1992, subparagraph (C) shall
be applied with respect to such excess by
substituting ‘*4-taxable year" for ‘‘10-taxable
year'.
SEC. 203. CLARIFICATION OF TREATMENT OF
CERTAIN FSLIC FINANCIAL ASSIST-
ANCE.

(a) GENERAL RULE.—For purposes of chap-
ter 1 of the Internal Revenue Code of 1986—

(1) any FSLIC assistance with respect to
any loss of principal, capital, or similar
amount. upon the disposition of any asset
shall be taken into account as compensation
for such loss for purposes of section 165 of
such Code, and

(2) any FSLIC assistance with respect to
any debt shall be taken into account for pur-
poses of section 166, 585, or 593 of such Code
in determining whether such debt is worth-
less (or the extent to which such debt is
worthless) and in determining the amount of
any addition to a reserve for bad debts aris-
ing from the worthlessness or partial worth-
lessness of such debts.

(b) FSLIC ASSISTANCE.—For purposes of
this section, the term “FSLIC assistance’
means any assistance (or right to assistance)
with respect to a domestic building and loan
association (as defined in section T701(a)(19)
of such Code without regard to subparagraph
(C) thereof) under section 406(f) of the Na-
tional Housing Act or section 21A of the Fed-
eral Home Loan Bank Act (or under any
similar provision of law).

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection—
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(A) The provisions of this section shall
apply to taxable years ending after March 4,
1991, but only with respect to FSLIC assist-
ance not credited before March 4, 1991.

(B) If any FSLIC assistance not credited
before March 4, 1991, is with respect to a loss
sustained or charge-off in a taxable year end-
ing before March 4, 1991, for purposes of de-
termining the amount of any net operating
loss carryover to a taxable year ending after
on or after March 4, 1991, the provisions of
this section shall apply to such assistance
for purposes of determining the amount of
the net operating loss for the taxable year in
which such loss was sustained or debt writ-
ten off, Except as provided in the preceding
sentence, this section shall not apply to any
FSLIC assistance with respect to a loss sus-
tained or charge-off in a taxable year ending
before March 4, 1991.

(2) EXCEPTIONS.—The provisions of this sec-
tion shall not apply to any assistance to
which the amendments made by section
1401(a)(3) of the Financial Institution Re-
form, Recovery, and Enforcement Act of 1989
apply.

SEC. 204. INDIVIDUAL ESTIMATED TAX PROVI-
SIONS.

(a) GENERAL RULE.—Paragraph (1) of sec-
tion 6654(d) (relating to amount of required
installment) is amended—

(1) in subparagraph (B)(ii), by inserting
(115 percent in the case of a taxable year be-
ginning after 1991 and before 1997)" after *‘100
percent’, and

(2) by striking subparagraphs (C), (D), (E),
and (F).

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
subsection (a) shall apply to taxable years
beginning after December 31, 1991.

(2) SPECIAL RULE FOR 1ST INSTALLMENT IN
1992.—The amendment made by subsection (a)
shall not apply for purposes of determining
the amount of the Ist required installment
for any taxable year beginning in 1992. Any
reduction in an installment by reason of the
preceding sentence shall be recaptured by in-
creasing the amount of the 1st succeeding re-
quired installment by the amount of such re-
duction.

Subtitle B—Alternative Taxable Years
SEC. 211. ELECTION OF TAXABLE YEAR OTHER
THAN REQUIRED TAXABLE YEAR.

(&) LIMITATIONS ON TAXABLE YEARS WHICH
MAY BE ELECTED.—Subsection (b) of section
444 (relating to limitations on taxable years
which may be elected) is amended to read as
follows:

‘(b) TAXABLE YEAR MUST BE SAME AS RE-
PORTING PERIOD.—If an entity has annual re-
ports or statements—

(1) which ascertain income, profit, or loss
of the entity, and

‘*(2) which are—

*(A) provided to shareholders, partners, or
other proprietors, or

**(B) used for credit purposes,
the entity may make an election under sub-
section (a) only if the taxable year elected
covers the same period as such reports or
statements.”

(b) PERIOD OF ELECTION.—Section 444(d)(2)
(relating to period of election) is amended to
read as follows:

**(2) PERIOD OF ELECTION.—

“(A) IN GENERAL.—An election under sub-
section (a) shall remain in effect until the
partnership, 8 corporation, or personal serv-
ice corporation terminates the election and
adopts the required taxable year.

‘(B) CHANGE NOT TREATED A8 TERMI-
NATION.—For purposes of subparagraph (A), a
change from a taxable year which is not a re-
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quired taxable year to another such taxable
year shall not be treated as a termination.”

(c) EXCEPTION FOR TRUSTS.—Section
444(d)(3) (relating to tiered structures) is
amended by adding at the end thereof the
following new subparagraph:

‘Y(C) EXCEPTION FOR CERTAIN STRUCTURES
THAT INCLUDE TRUSTS.—An entity shall not
be considered to be part of a tiered structure
to which subparagraph (A) applies solely be-
cause a trust owning an interest in such en-
tity is a trust all of the beneficiaries of
which use a calendar year for their taxable
year."

(d) REGULATIONS.—Subsection (g) of sec-
tion 444 (relating to regulations) is amended
to read as follows:

‘{g) REGULATIONS.—The BSecretary shall
prescribe such regulations as may be nec-
essary to carry out the provisions of this sec-
tion, including regulations—

‘(1) to prevent the avoidance of the provi-
sions of this section through a change in en-
tity or form of an entity,

‘Y(2) te prevent the carryback to any pre-
ceding taxable year of a net operating loss
(or similar item) arising in any short taxable
year created pursuant to an election or ter-
mination of an election under this section,
and

‘'(3) to provide for the termination of an
election under subsection (a) if an entity
does not continue to meet the requirements
of subsection (b).”

SEC. 212. REQUIRED PAYMENTS FOR ENTITIES
ELECTING NOT TO HAVE REQUIRED
TAXABLE YEAR.

(a) ADDITIONAL REQUIRED PAYMENT,—

(1) IN GENERAL.—Section 7519(b) (defining
required payment) is amended to read as fol-
lows:

“(b) REQUIRED PAYMENT.—For purposes of
this section—

‘(1) IN GENERAL.—The term ‘required pay-
ment’ means, with respect to any applicable
election year of a partnership or 8 corpora-
tion, an amount equal to the excess (if any)
of—

“(A) the adjusted highest section 1 rate,
multiplied by the net base year income of
the entity, over

‘(B) the net required payment balance.

For purposes of paragraph (1)(A), the term
‘adjusted highest section 1 rate’ means the
highest rate of tax in effect under section 1
as of the close of the first required taxable
year ending within such year, plus 2 percent-
age points.

*(2) ADDITIONAL PAYMENT FOR NEW APPLICA-
BLE ELECTION YEARS.—

“(A) IN GENERAL.—In the case of a new ap-
plicable election year, the required payment
shall include, in addition to any amount de-
termined under paragraph (1), the amount
determined under subparagraph (C).

‘(B) NEW APPLICABLE ELECTION YEAR.—For
purposes of this section, the term ‘new appli-
cable election year' means any applicable
election year—

‘(i) with respect to which the preceding
taxable year was not an applicable election
year, or

**(ii) which covers a different period than

the preceding taxable year by reason of a
change described in section 444(d)(2)(B).
If any year described in the preceding sen-
tence is a short taxable year which does not
include the last day of the required taxable
year, the new applicable election year shall
be the taxable year following the short tax-
able year.

*(C) ADDITIONAL AMOUNT,—For purposes of
subparagraph (A), the amount determined
under this subparagraph shall be—
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*{i) in the case of a year described in sub-
paragraph (B){i), 75 percent of the required
payment for the year, and

*(ii) in the case of a year described in sub-
paragraph (B)(ii), 75 percent of the excess (if
any) of—

‘“(I) the required payment for the year,
over

‘“(II) the required payment for the year
which would have been computed if the
change described in subparagraph (B)(ii) had
not occurred.

‘(D) REQUIRED PAYMENT.—For purposes of
this paragraph, the term ‘required payment’
means the payment required by this section
(determined without regard to this para-
graph).”

(2) DUE DATE.—Paragraph (2) of section
7519(f) (defining due date) is amended to read
as follows:

*(2) DUE DATE.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the amount of any re-
quired payment for any applicable election
year shall be paid on or before May 15 of the
calendar year following the calendar year in
which the applicable election year begins.

‘(B) SPECIAL RULE WHERE NEW APPLICABLE
ELECTION YEAR ADOPTED.—In the case of a
new applicable election year, the portion of
any required payment determined under sub-
section (b)(2) shall be paid on or before Sep-
tember 15 of the calendar year in which the
applicable election year begins."”

(3) PENALTIES.—

(A) IN GENERAL.—Section 7519(f)(4) (relat-
ing to penalties) is amended by adding at the
end thereof the following new subparagraph:

‘YD) FAILURE TO PAY ADDITIONAL AMOUNT.—
In the case of any failure by any entity to
pay on the date prescribed therefore the por-
tion of any required payment described in
subsection (b)(2) for any applicable election
year—

‘(i) subparagraph (A) shall not apply, but

‘Yii) the entity shall, for purposes of this
title, be treated as having terminated the
election under section 444 for such year and
changed to the required taxable year.”

(B) CONFORMING AMENDMENT.—Section
7519(f)(4)(A) is amended by striking “In'* and
inserting *“'Except as provided in subpara-
graph (D), in".

(4) REFUNDS.—Section T7519(c)(2)(A) (relat-
ing to refund of payments) is amended to
read as follows:

“(A) an election under section 444 is not in
effect for any year but was in effect for the
preceding year, or'.

(5) CONFORMING AMENDMENTS.—

(A) Paragraph (1) of section T7519(c) is
amended—

(i) by striking “subsection (b)(2)" and in-
serting ‘‘subsection (b)(1)(B)"’, and

(ii) by striking “subsection (b)(1)"' and in-
serting “‘subsection (b)(1)(A)"".

(B) Subsection (d) of section 75619 is amend-
ed by striking paragraph (4) and redesignat-
ing paragraph (5) as paragraph (4),

(b) OTHER DEFINITIONS AND SPECIAL
RULES.—

(1) REFUND,—Paragraph (3) of section
7519(c) (relating to date on which refund pay-
able) is amended in the matter preceding
subparagraph (A) by striking *“on the later
of'" and inserting “‘by the later of™.

(2) DEFERRAL RATIO.—The last sentence of
paragraph (1) of section 7519(d) is amended to
read as follows: “‘Except as provided in regu-
lations, the term ‘deferral ratio' means the
ratio which the number of months in the de-
ferral period of the applicable election year
bears to the number of months in the appli-
cable election year.”
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(3) NET INCOME.—Paragraph (2) of section
7519(d) is amended by adding at the end the
following new subparagraph:

(D) EXCESS APPLICABLE PAYMENTS FOR
BASE YEAR.—In the case of any new applica-
ble election year, the net income for the base
y}aar shall be increased by the excess (if any)
o a—

*(1) the applicable payments taken into ac-
count in determining net income for the base
year, over

*(i1) 120 percent of the average amount of
applicable payments made during the first 3
taxable years preceding the base year."”

(4) DEFERRAL PERIOD.—Paragraph (1) of
section 7519(e) (defining deferral period) is
amended to read as follows:

‘*(1) DEFERRAL PERIOD.—Except as provided
in regulations, the term ‘deferral period’
means, with respect to any taxable year of
the entity, the months between—

“(A) the beginning of such year, and

‘(B) the close of the first required taxable
year (as defined in section 444(e)) ending
within such year."

(5) BASE YEAR.—

(A) IN GENERAL.—Paragraph (2)(A) of sec-
tion 7519(e) (defining base year) is amended
to read as follows:

‘“(A) BASE YEAR.—The term ‘base year’
means, with respect to any applicable elec-
tion year, the first taxable year of 12 months
(or 52-53 weeks) of the partnership or S cor-
poration preceding such applicable election
year.”

(B) CONFORMING AMENDMENT.—Paragraph
(2) of subsection (g) of section 7519 is amend-
ed to read as follows:

*(2) there is no base year described in sub-
section (e)(2)(A) or no preceding taxable year
described in section 280H(c)(1)(A)(1)."

(c) INTEREST.—Section T519(f)(3) (relating
to interest) is amended to read as follows:

**(3) INTEREST.—For purposes of determin-
ing interest, any payment required by this
section shall be treated as a tax, except that
interest shall be allowed with respect to any
refund of a payment under this section only
for the period from the latest date specified
in subsection (c)(3) for such refund to the ac-
tual date of payment of such refund.”

Mr. PACKWOOD. Mr. President,
today, along with Senator DOLE and
other Republican Senators, I am intro-
ducing a bill to extend the emergency
compensation program from its current
expiration date of July 4, 1992, to
March 6, 1993. This bill has the support
of the President, and is fully paid for
by provisions outlined in the Presi-
dent’s budget.

First, the bill will continue imme-
diate help to the long-term unem-
ployed by extending the emergency
benefits program from its current expi-
ration date of July 4, 1992, to March 6,
1993. The bill gives workers who ex-
haust their 26 weeks of regular benefits
between July 5, 1992, and January 2,
1993, 20 weeks of emergency benefits in
high unemployment States, and 13
weeks in all other States. From Janu-
ary 3, until March 6, 1993, it gives
workers who exhaust their 26 weeks of
regular benefits 10 weeks of emergency
benefits in high unemployment States,
and 7 weeks in all other States.

These are workers who have not yet
benefited from the recent upturn in the
economy, and who are still struggling
with the lingering effects of the reces-
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sion. For example, in my home State of
Oregon, unemployment is now at 8 per-
cent, its highest level since 1986. And
we have many pockets where unem-
ployment is above 13 percent, because
of layoffs, not just within the timber
industry, but within banking, higher
education, and State agencies. For the
Pacific Northwest, many effects of the
recession remain. In the midst of what
should be a period of high employment
and logging activity, we are seeing in-
stead more unemployed workers in the
timber industry, and many others.

But the bill does more than extend
emergency benefits into 1993. It also
addresses what many see as a pressing
need to evaluate the program in terms
of permanent reform, especially in how
extended benefits are paid. It both
speeds up and focuses the work of the
newly created Advisory Council on Un-
employment Compensation. It requires
that the Council report its rec-
ommendations for reform a full year
earlier, in 1993. A speedy but thorough
review by the Advisory Council will en-
sure that any reforms to the program
will make it better able to respond to
future periods of high unemployment,
without discouraging job creation by
putting an unfair burden on employers.

This package is balanced. It address-
es both the need to provide immediate
help to those still unemployed, and the
need to speed up thorough evaluation
of the program by the Advisory Coun-
cil, with an eye to making permanent
reforms. It is fully paid for in a way
that is consistent with the Budget Act,
and that doesn’t put a drag on job cre-
ation.

Congress passed emergency unem-
ployment benefits to help the long-
term unemployed twice so far—in No-
vember 1991, and then again in Feb-
ruary of this year. I worked hard to en-
sure passage of both bills. We need to
continue to help those who face unem-
ployment by further extending emer-
gency unemployment benefits.

Let’s act now in the same expeditious
and bipartisan manner we did in Feb-
ruary to extend emergency unemploy-
ment benefits until next year. By doing
this we can ensure that unemployed
workers will have something to tide
them over until the effects of the eco-
nomic recovery can be felt across the
country.

By Mr. KASTEN:

S.J. Res. 299. Joint resolution to
state the finding of Congress that the
amendment to the Constitution of the
United States relating to compensation
for members of Congress has been duly
ratified, and for other purposes; to the
Committee on the Judiciary.

FINDING OF RATIFICATION OF AMENDMENT TO
THE CONSTITUTION

Mr. KASTEN. Mr. President, I rise
today to introduce a Senate joint reso-
lution concerning what I trust will be-
come the 27th amendment to the Con-
stitution of the United States.
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As my colleagues are well aware, on
Wednesday, May 7, 1992 the legislature
of the State of New Jersey became the
39th State to ratify the proposed
amendment to the Constitution which
will prohibit the Congress of the Unit-
ed States from raising its own rate of
pay during the mid-term of that Con-
gress. If any proposed constitutional
amendment has struck a ground swell
of popular support over the last few
years, this proposal surely has.

By way of background, my colleagues
will recall that is was James Madison,
the father of our Constitution, who
first proposed amending the Constitu-
tion to prevent a Congress from raising
its own level of pay. Madison’s solution
was to provide that an intervening con-
gressional election would have to occur
between the authorization for such a
pay raise and the actual implementa-
tion of the raise for Members of Con-
gress. Quite an elegant solution to the
apparent conflict of interest posed
when a legislative body raises its own

Madison’s proposed amendment was
introduced, along with 11 other sug-
gested changes to the Constitution,
and was adopted by the Congress on
September 25, 1789. Ten of the changes,
as proposed by Madison, became the
first 10 amendments to the Constitu-
tion, or as they have become known,
the Bill of Rights. Of the proposed
changes authored by Madison, two
amendments, though adopted by the
Congress, were not ratified as quickly
as were the Bill of Rights amendments.
However, it is important to understand
that Madison's proposed amendments
did not contain any time restriction
with respect to ratification by the
States. Additionally, it is a matter of
fact that the Congress did not begin to
restrict the time under which the
States could ratify proposed amend-
ments until the Congress passed the
18th amendment (prohibition) in 1917.

While it took a bit over 200 years for
the requisite number of State legisla-
tures to ratify the proposed pay raise
amendment, that long struggle was
ended by New Jersey last Wednesday.
However, no sooner had the action of
New Jersey been announced than crit-
ics of the substance of the amendment
were quoted in the media to the effect
that 200 years was far too long for any
constitutional amendment to be under
consideration by the States and that
any ratification of an amendment by
one State must be contemporaneous
with the ratification of that amend-
ment by other States. In marking this
argument, critics pointed to the U.S.
Supreme Court ruling in Dillion v.
Gloss, 256 U.S. 368 (1920) for their au-
thority with respect to the require-
ment for a contemporaneous ratifica-
tion. What these critics fail to point
out is that the operative language in
the Dillion case was legal dicta and
that a subsequent Supreme Court case
was more dispositive of the issue.
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In Coleman v. Miller, 307 U.S. 433
(1938), the Supreme Court held that in
promulgating the adoption of a con-
stitutional amendment, it is the Con-
gress and not the Federal courts which
has the final determination of the
question whether by lapse of time its
proposal of the amendment has lost its
vitality before being adopted by the
requigsite number of State legislatures.

Therefore, it is time for the Congress
to act on this issue. If ever a constitu-
tional amendment has maintained its
vitality during the ratification process,
this congressional pay raise amend-
ment surely has. From the first ratifi-
cation by Maryland on December 19,
1789, through Wisconsin’s ratification
on June 30, 1987, to New Jersey and
Michigan’s effort on May 7, 1992, there
is an unbroken record of popular sup-
port for this amendment stretching
back over two centuries. But the crit-
ics of the substance of this amendment
can be expected to raise every conceiv-
able legal argument to thwart the will
of the people as expressed through
their State legislatures. That is why I
rise today to offer this straight forward
resolution.

Mr. President, this Senate joint reso-
lution does two simple things: First, it
finds that the congressional pay raise
amendment proposed by the Congress
on September 25, 1789, has been duly
ratified, and second, it directs the Ar-
chivist of the United States to perform
the statutory duties entrusted to him
with respect to amendments to the
Constitution. The resolution will thus
serve as the congressional statement of
support for the valid ratification of the
amendment by the several States.

It is time to move forward to imple-
ment the will of the people as ex-
pressed through this amendment to the
Constitution. Thirty-nine States have
ratified the amendment and the time
for change on congressional pay raiges
is at hand.

By Mr. SIMON (for himself and
Mr. DURENBERGER):

S.J. Res. 300. Joint resolution to des-
ignate the week commencing October
4, 1992, as “National Aviation Edu-
cation Week’’; to the Committee on the
Judiciary.

NATIONAL AVIATION EDUCATION WEEK

e Mr. SIMON. Mr. President, today on
behalf of myself and my friend and col-
league, Senator DAVE DURENBERGER, of
Minnesota, I rise to introduce a resolu-
tion that would designate the week of
October 4, 1992, as “‘National Aviation
Education Week.” One of the major
goals of our Nation is to be No. 1 in
education by the year 2000, a goal I
strongly support. I believe aviation
education to be very useful in helping
us to reach that goal.

This resolution will encourage
schools, at all levels, nationwide, to
focus on the aviation industry and its
contributions to the United States. I
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should point out, Mr. President, that
currently 23 States recognize an ‘‘Avia-
tion Education Week,' and the Federal
Aviation Administration is very active
in aviation programs.

The FAA established 60 aviation edu-
cation resource centers throughout the
country. These resource centers pro-
vide, at no cost to educators, FAA
aviation education printed materials,
videotapes, slides, and computer soft-
ware. The FAA, in partnership with the
National Association of State Aviation
Official/Center for Aviation Research
and Education, has established Project
Air Bear, which is designed to provide
awareness and basic education through
aviation instruction to preschool and
elementary aged children. Mr. Presi-
dent, these are but two of several pro-
grams that the FAA, the States, and
the education community have devel-
oped to achieve their full educational
potential.

I am sure, Mr. President, that we are
all aware that the aviation industry
makes important contributions to the
United States. These contributions are
made by commercial, cargo, and gen-
eral aviation groups. Pilots, engineers,
flight attendants, aircraft technicians,
electrician technicians, radar and radio
operators, are just a few of the hun-
dreds of thousands of people who make
up these groups. I am sure that my col-
leagues are well aware that in March
1992, our trade deficit was at its lowest
level in 8 years due in large part to our
aviation exports. I should point out
that the FAA and the commercial and
general aviation industries all project
a steady growth beyond the year 2000,

As a result of this projected growth,
industry experts project a shortage of
pilots, engineers, technicians, and
other skilled workers. Also, women and
minorities have, in the past, been
underrepresented in technical fields
such as aviation. We must find ways to
encourage the growth of the aviation
industry, increasing the opportunity
for employment by those traditionally
underrepresented in the aviation indus-

try.

Mr. President, the future contribu-
tion of aviation to the United States is
dependent on an informed and educated
publie. I am hopeful that schools, at all
levels, will actively pursue the ad-
vancement of aviation education.

Mr. President, I, and several of my
colleagues, support the use of aviation
materials, theories, and principles to
excite today's youth in their learning.
Be it in history lessons, reading class-
es, art, math, science or whatever the
subject area, aviation is one way to
help educators turn our youth on to
education.

Mr. President, I urge my colleagues
to cosponsor the joint resolution to de-
clare October 4 to October 10, 1992, as
“National Aviation Education Week.” 1
ask unanimous consent that the text of
the legislation be printed in the
RECORD.
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There being no objection, the joint
resolution was ordered to be printed in
the RECORD, as follows:

8.J. RES. 300

Whereas aviation plays a vital role in the
everyday lives of Americans;

Whereas the aviation Industry makes im-
portant contributions to the economic devel-
opment of the United States and its rapid
growth has created a need for persons
trained in the areas of aviation management,
operations, and maintenance;

Whereas the aviation industry has increas-
ingly become more complex and technical
and the future contributions of aviation to
the United States are dependent upon an in-
formed and educated public;

Whereas it is important that schools with-
in the United States actively encourage stu-
dents to become interested in aviation theo-
ries and principles, particularly students
that have often been underrepresented in
technical fields relating to aviation such as
women and minorities; and

Whereas a number of States annually rec-
ognize the importance of aviation to our Na-
tion and the value of encouraging students
to study aviation: Now, therefore, be it

Resolved by the Senate and House of Rep-
resenlatives of the United States of America in
Congress assembled, That the week beginning
October 4, 1992, is designated as ‘“‘National
Aviation Education Week", The President is
authorized and requested to issue a procla-
mation calling upon the people of the United
States to observe the week with appropriate
ceremonies and activities.e

By Mr. LAUTENBERG:

S.J. Res. 301. Joint resolution des-
ignating July 2, 1992, as ‘““National Lit-
eracy Day”’; to the Committee on the
Judiciary.

NATIONAL LITERACY DAY
e Mr. LAUTENBERG. Mr. President, I
am pleased to introduce a joint resolu-
tion to designate July 2, 1992, as ‘‘Na-
tional Literacy Day.’’ This day is vital
to call attention to the problem of il-
literacy, to help others understand the
severity of this problem and its det-
rimental effects on our society, and to
reach those who are unaware of the
services to help them escape illiteracy.

In this country it is often said that
we live in the information age. Yet for
many Americans, information is inac-
cessible. Over 17 million American
adults cannot read. An additional 23 to
27 million read below the level needed
to function successfully. That means
that at least 10 percent of the Amer-
ican population is functionally illit-
erate. The American Library Associa-
tion estimates the cost of illiteracy is
$224 billion per year, although, in
truth, no value can be put on the cost
illiteracy poses on society.

The cost includes the lifetime earn-
ings that will not be realized by men
and women who cannot get and hold
jobs requiring any reading skills. The
cost includes child welfare expendi-
tures for the children of adults who
lack the skills to get jobs. The cost
also includes prison maintenance for
the inmates whose imprisonment can
be linked to their illiteracy and on-the-
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job accidents and damage to equipment
caused by the inability of workers to
read and understand instructions for
the operation of machines.

And the human cost is even higher.
The daily activities that we take for
granted—reading a prescription, read-
ing the newspaper, reading a menu,
reading a street or subway map—be-
come a nightmare for illiterate people.
They devise remarkable strategies of
evasion and coping with their shame.
The creativity that goes into hiding
the inability to read is a terrible waste
and a tragic commentary on the losses
illiterate people suffer.

It is wvital to call attention to the
problem of illiteracy. Our society must
begin to understand the severity of this
problem and its detrimental effects.
Perhaps even more essential is the
need to reach the people who need help
in overcoming their illiteracy and to
make them aware of the services that
are available. I would like to commend
Focus on Literacy and its executive di-
rector, Caryl Mackin-Wagner, for their
efforts to ensure that no one forgets
the devastating impact of illiteracy on
America.

Mr. President, for these reasons, I am
introducing a joint reslution to des-
ignate July 2, 1991, as ‘‘National Lit-
eracy Day.” This is the seventh year I
have been privileged to introduce this
resolution. I urge my colleagues to sup-
port this resolution, and I ask unani-
mous consent that the text of the joint
resolution be printed in the RECORD.

There being no objection, the joint
resolution ordered to be printed in the
RECORD, as follows:

S.J. RES. 301

Whereas literacy is a necessary tool for
survival in our society;

Whereas seventeen million Americans
today cannot read;

Whereas there are twenty-three to twenty-
seven million adults in the United States
who cannot read, whose resources are left
untapped, and who are unable to offer their
full contribution to society;

Whereas the annual cost of illiteracy to
the United States in terms of resulting wel-
fare expenditures, crime, prison expenses,
lost revenues, and industrial and military
accidents has been estimated by the Amer-
ican Library Association at $224 billion;

Whereas the competitiveness of the United
States is eroded by the presence in the work-
place of millions of Americans who are func-
tionally or technologically illiterate;

Whereas the number of illiterate adults un-
able to perform at the standard necessary for
available employment is related to and the
money allocated to child welfare and unem-
ployment compensation;

Whereas the percentage of illiterates in
proportion to population size is higher for
blacks and Hispanics, resulting in increased
barriers to economic enhancement by these
minorities;

Whereas almost 60% of the prison popu-
lation cannot read;

Whereas as many as 5% of the unem-
ployed may be illiterate;

Whereas the number of functional
illiterates is expected to grow by 2.3 million
a year;
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Whereas the cycle of illiteracy continues
because the children of illiterate parents are
often illiterate themselves because of the
lack of support they receive from their home
environment;

Whereas Federal, State, municipal, and
private literacy programs have only been
able to reach 9% of the total illiterate popu-
lation;

Whereas it is vital to call attention to the
problem of illiteracy, to understand the se-
verity of the problem and its detrimental ef-
fects on our society, and to reach those who
are illiterate and unaware of the free serv-
ices and help available to them; and

Whereas it is also necessary to recognize
and thank the thousands of volunteers who
are working to promote literacy and provide
support to the millions of illiterates in need
of assistance: Now, therefore, be it

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That July 2, 1992, is des-
ignated as ‘‘National Literacy Day", and the
President 1s authorized and requested to
issue a proclamation calling upon the people
of the United States to observe such day
with appropriate ceremonies and activities.e

ADDITIONAL COSPONSORS

8. 68
At the request of Mr. THURMOND, the
name of the Senator from Florida [Mr.
Mack] was added as a cosponsor of S.
68, a bill to amend title 10, United
States Code, to authorize the appoint-
ment of chiropractors as commissioned
officers in the Armed Forces to provide
chiropractic care, and to amend title
37, United States Code, to provide spe-
cial pay for chiropractic officers in the
Armed Forces.
8. 140
At the request of Mr. WIRTH, the
name of the Senator from Kentucky
[Mr. McCONNELL] was added as a co-
sponsor of S. 140, a bill to increase Fed-
eral payments in lieu of taxes to units
of general local government, and for
other purposes.
8. 4714
At the request of Mr. DECONCINI, the
name of the Senator from Michigan
[Mr. RIEGLE] was added as a cosponsor
of S. 474, a bill to prohibit sports gam-
bling under State law.
S.52
At the request of Mr. SIMON, the
name of the Senator from Connecticut
[Mr. Dopp] was added as a cosponsor of
S. 523, a bill to authorize the establish-
ment of the National African-American
Memorial Museum within the Smithso-
nian Institution.
S. 1082
At the request of Mr. DANFORTH, the
name of the Senator from New Mexico
[Mr. DoMENICI] was added as a cospon-
sor of S. 1032, a bill to amend the Inter-
nal Revenue Code of 1986 to stimulate
employment in, and to promote revi-
talization of, economically distressed
areas designated as enterprise zones,
by providing Federal tax relief for em-
ployment and investments, and for
other purposes.
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S. 145
At the request of Mrs. KASSEBAUM,
the name of the Senator from Mis-
sissippi [Mr. LoTT] was added as a co-
sponsor of S. 1045, a bill to amend the
Internal Revenue Code of 1986 to extend
treatment of certain rents under sec-
tion 2032A to lineal descendants.
8. 1423
At the request of Mr. DopD, the name
of the Senator from Alabama [Mr. HEF-
LIN] was added as a cosponsor of S. 1423,
a bill to amend the Securities Ex-
change Act of 1934 with respect to lim-
ited partnership rollups.
8. 1614
At the request of Mr. GRAHAM, the
name of the Senator from South Da-
kota [Mr. DASCHLE] was added as a co-
sponsor of 8. 1614, a bill to amend the
Rehabilitation Act of 1973 to revise and
extend the program regarding inde-
pendent living services for older blind
individuals, and for other purposes.
8. 1731
At the request of Mr. McCCONNELL,
the names of the Senator from North
Dakota [Mr. BURDICK], the Senator
from Alabama [Mr. SHELBY], and the
Senator from North Carolina [Mr. SAN-
FORD] were added as cosponsors of S.
1731, a bill to establish the policy of the
United States with respect to Hong
Kong after July 1, 1997, and for other
purposes.
8. 1732
At the request of Mr. DASCHLE, the
names of the Senator from Minnesota
[Mr. DURENBERGER] and the Senator
from Mississippi [Mr. COCHRAN] were
added as cosponsors of S. 1732, a bill to
amend the Internal Revenue Code of
1986 to clarify the treatment of leased
employees, and for other purposes.
8. 1883
At the request of Mr. HOLLINGS, the
name of the Senator from North Da-
kota [Mr. CONRAD] was added as a co-
sponsor of S. 1883, a bill to provide for
a joint report by the Secretary of
Health and Human Services and the
Secretary of Agriculture to assist in
decisions to reduce administrative du-
plication, promote coordination of eli-
gibility services and remove eligibility
barriers which restrict access of preg-
nant women, children, and families to
benefits under the Food Stamp Pro-
gram and benefits under titles IV and
XIX of the Social Security Act.
8. 1912
At the request of Mr. LEAHY, the
name of the Senator from South Da-
kota [Mr. DASCHLE] was added as a co-
sponsor of S. 1972, a bill to amend the
Public Health Service Act to provide
grants for the establishment of State
demonstration projects for comprehen-
sive health care reform, and for other
purposes.
8. 1997
At the request of Mr. KASTEN, the
name of the Senator from Mississippi
[Mr. LoTT] was added as a cosponsor of
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8. 1997, a bill to amend the Internal
Revenue Code of 1986 to exclude from
the Social Security tax on self-employ-
ment income certain amounts received
by insurance salesmen after retire-
ment.
S. 2041
At the request of Mr. GRASSLEY, the
name of the Senator from Nebraska
[Mr. EXoN] was added as a cosponsor of
S. 2041, a bill to amend the Petroleum
Marketing Practices Act to enhance
competition, and for other purposes.
S. 2060
At the request of Mr. METZENBAUM,
the name of the Senator from New
Mexico [Mr. BINGAMAN] was added as a
cosponsor of S. 2060, a bill to revise the
orphan drug provisions of the Federal
Food, Drug, and Cosmetic Act, the
Public Health Service Act, and the Or-
phan Drug Act, and for other purposes.
8. 2109
At the request of Mr. Baucus, the
names of the Senator from Mississippi
[Mr. CoCcHRAN] and the Senator from
Mississippi [Mr. LoTT] were added as
cosponsors of 8. 2109, a bill to amend
the Internal Revenue Code of 1986 to
permit certain entities to elect taxable
years other than taxable years required
by the Tax Reform Act of 1986, and for
other purposes.
8. 2116
At the request of Mr. RIEGLE, the
name of the Senator from Missouri
[Mr. BoND] was added as a cosponsor of
8. 2116, a bill to improve the health of
children by increasing access to child-
hood immunizations, and for other pur-
poses.
8. 2180
At the request of Mr. GRASSLEY, the
name of the Senator from North Caro-
lina [Mr. HELMS] was added as a co-
sponsor of S. 2180, a bill to provide
greater access to civil justice by reduc-
ing costs and delay and for other pur-
poses.
8. 2204
At the request of Mr. DURENBERGER,
the names of the Senator from Maine
[Mr. CoHEN], and the Senator from
Alaska [Mr. MURKOWSKI] were added as
cosponsors of S. 2204, a bill to amend
title 23, United States Code, to repeal
the provisions relating to penalties
with respect to grants to States for
safety belt and motorcycle helmet traf-
fic safety programs.
8. 2230
At the request of Mr. BREAUX, the
name of the Senator from Connecticut
[Mr. Dopp] was added as a cosponsor of
S. 2230, a bill to amend title XVIII of
the Social Security Act to provide cov-
erage of outpatient education services
under part B of the medicare program
for individuals with diabetes.
8. 2236
At the request of Mr. SIMON, the
name of the Senator from Connecticut
[Mr. Dobp] was added as a cosponsor of
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S. 2236, a bill to amend the Voting
Rights Act of 1965 to modify and extend
the bilingual voting provisions of the
Act.
S. 2239
At the request of Mr. PRYOR, the
name of the Senator from Idaho [Mr.
CraIG] was added as a cosponsor of S.
2239, a bill to amend the Internal Reve-
nue Code of 1986 to provide additional
safeguards to protect taxpayer rights.
S, 2319
At the request of Mr. NICKLES, the
name of the Senator from Mississippi
[Mr. LoTT] was added as a cosponsor of
8. 2319, a bill to require analysis and
estimates of the likely impact of fed-
eral legislation and regulations upon
the private sector and state and local
governments, and for other purposes.
8. 2327
At the request of Mr. HATFIELD, the
name of the Senator from Iowa [Mr.
HARKIN] was added as a cosponsor of S.
2327, a bill to suspend certain compli-
ance and accountability measures
under the National School Lunch Act.
S. 2362
At the request of Mr. McCAIN, the
name of the Senator from Louisiana
[Mr. JOHNSTON] was added as a cospon-
sor of S. 2362, a bill to amend title
XVIII of the Social Security Act to re-
peal the reduced medicare payment
provision for new physicians.
S. 2317
At the request of Mr. BURNS, the
name of the Senator from Colorado
[Mr. BROWN] was added as a cosponsor
of S. 2377, a bill to facilitate the devel-
opment of an integrated, nationwide
telecommunications system dedicated
to instruction by guaranteeing the ac-
quisition of a communications satellite
system used solely for communications
among State and local instructional in-
stitutions and agencies and instruc-
tional resource providers.
8. 2516
At the request of Mr. BINGAMAN, the
names of the Senator from West Vir-
ginia [Mr. ROCKEFELLER], and the Sen-
ator from Florida [Mr. GRAHAM] were
added as cosponsors of S. 2516, a bill to
amend the National Security Act of
1947 to revise the functions of the Na-
tional Security Council and to add the
Secretary of Commerce, the Secretary
of the Treasury, and the United States
Trade Representative to the statutory
membership of the National Security
Council.
8. 2517
At the request of Mr. BINGAMAN, the
name of the Senator from Florida [Mr.
GRAHAM] was added as a cosponsor of S.
2517, a bill to amend title 10, United
States Code, to rename the Defense Ad-
vanced Research Projects Agency as
the National Advanced Research
Projects Agency, to expand the mission
of that agency, and for other purposes.
S. 2522
At the request of Mr. SIMON, the
name of the Senator from Washington
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[Mr. ApAamMms] was added as a cosponsor
of S. 2522, a bill to direct the United
States Sentencing Commission to
make sentencing guidelines for Federal
criminal cases that provide sentencing
enhancements for hate crimes.

8. 2566

At the request of Mr. GORTON, his
name was added as a cosponsor of S.
2566, a bill to establish partnerships in-
volving Department of Energy labora-
tories and educational institutions, in-
dustry, and other Federal agencies, for
purposes of development and applica-
tion of technologies critical to na-
tional security and scientific and tech-
nological competitiveness.

8. 2579

At the request of Mr. LAUTENBERG,
the name of the Senator from Missouri
[Mr. BoND] was added as a cosponsor of
S. 2579, a bill to improve battery recy-
cling and disposal.

S. 2609

At the request of Mr. WOFFORD, the
name of the Senator from Oregon [Mr.
PACKwWoOOD] was added as a cosponsor of
S. 2609, a bill to direct the Comptroller
General, in consultation with the
Small Business Administration, to con-
duct a survey to obtain data on the ex-
periences of business firms, and espe-
cially the experiences of small business
concerns, in obtaining surety bonds
from corporate surety companies, and
for other purposes.

S. 2624

At the request of Mr. GLENN, the
name of the Senator from Arkansas
[Mr. BUMPERS] was added as a cospon-
sor of S. 2624, a bill to authorize appro-
priations for the Interagency Council
on the Homeless, the Federal Emer-
gency Management Food and Shelter
Program, and for other purposes.

8. 2635

At the request of Mr. CRANSTON, the
name of the Senator from Massachu-
setts [Mr. KERRY] was added as a co-
sponsor of 8. 2635, a bill to amend title
IT of the Social Security Act to provide
that the combined earnings of a hus-
band and wife during the period of
their marriage shall be divided equally
and shared between them for benefit
purposes, so as to recognize the eco-
nomic contribution of each spouse to
the marriage and assure that each
spouse will have Social Security pro-
tection in his or her own right.

S. 2656

At the request of Mr. WALLOP, his
name was added as a cosponsor of S.
2656, a bill to amend the Petroleum
Marketing Practices Act.

At the request of Mr. FORD, the
names of the Senator from Arkansas
[Mr. BUMPERS], the Senator from Mon-
tana [Mr. BURNS], and the Senator
from Alabama [Mr. SHELBY] were added
as cosponsors of S. 2656, supra.

S. 2667

At the request of Mr. HEFLIN, the

names of the Senator from Virginia
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[Mr. WARNER], the Senator from Okla-
homa [Mr. NICKLES), and the Senator
from Nevada [Mr. REID] were added as
cosponsors of 8. 2667, a bill to amend
the Federal Food, Drug, and Cosmetic
Act to clarify the application of the act
with respect to alternate uses of new
animal drugs and new drugs intended
for human use.
S. 2680
At the request of Mr. PRYOR, the
names of the Senator from Ohio [Mr.
GLENN] and the Senator from Florida
[Mr. GRAHAM] were added as cosponsors
of S. 2680, a bill to amend title XVIII of
the Social Security Act to require the
Secretary of Health and Human Serv-
ices to consult with State medical soci-
eties in revising the geographic adjust-
ment factors used to determine the
amount of payment for physicians’
services under part B of the medicare
program, to require the Secretary to
base geographic-cost-of-practice indi-
ces under the program upon the most
recent available data, and for other
purposes.
SENATE JOINT RESOLUTION 18
At the request of Mr. SIMON, the
name of the Senator from Idaho [Mr.
CrAIG] was added as a cosponsor of
Senate Joint Resolution 18, a joint res-
olution proposing an amendment to the
constitution relating to a Federal bal-
anced budget.
SENATE JOINT RESOLUTION 182
At the request of Mr. KASTEN, the
name of the Senator from Kentucky
[Mr. McCoNNELL] was added as a co-
sponsor of Senate Joint Resolution 182,
a joint resolution proposing a Balanced
Budget Amendment to the Constitu-
tion of the United States.
SENATE JOINT RESOLUTION 236
At the request of Mr. D'AMATO, the
name of the Senator from Utah [Mr.
HATCH] was added as a cosponsor of
Senate Joint Resolution 236, a joint
resolution designating the third week
in September 1992 as ““National Fra-
grance Week.”
SENATE JOINT RESOLUTION 247
At the request of Mr. DOLE, the name
of the Senator from Texas [Mr. GRAMM]
was added as a cosponsor of Senate
Joint Resolution 247, a joint resolution
designating June 11, 1992, as ‘*National
Alcoholism and Drug Abuse Counselors
Day.”
SENATE JOINT RESOLUTION 252
At the request of Mr. DIXON, the
name of the Senator from Vermont
[Mr. LEAHY] was added as a cosponsor
of Senate Joint Resolution 252, a joint
resolution designating the week of
April 19-25, 1992, as ‘‘National Credit
Education Week.”
SENATE JOINT RESOLUTION 261
At the request of Mr. CRANSTON, the
name of the Senator from Massachu-
setts [Mr. KERRY] was added as a co-
sponsor of Senate Joint Resolution 261,
a joint resolution to designate April 9,
1992, as a ‘‘Day of Filipino World War II
Veterans."”
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SENATE JOINT RESOLUTION 213
At the request of Mr. SEYMOUR, the
name of the Senator from Louisiana
[Mr. BREAUX] was added as a cosponsor
of Senate Joint Resolution 273, a joint
resolution to designate the week com-
mencing June 21, 1992, as ‘“‘National
Sheriffs’ Week."”
SENATE JOINT RESOLUTION 274
At the request of Mr. DoDD, the name
of the Senator from Maryland [Ms. Mi-
KULSKI] was added as a cosponsor of
Senate Joint Resolution 274, a joint
resolution to designate April 9, 1992, as
*Child Care Worthy Wage Day."
SENATE JOINT RESOLUTION 217
At the request of Mr. D'AMATO, the
name of the Senator from Connecticut
[Mr. LIEBERMAN] was added as a co-
sponsor of Senate Joint Resolution 277,
a joint resolution to designate May 13,
1992, as “‘Irish Brigade Day."
SENATE JOINT RESOLUTION 285
At the request of Mr. WARNER, the
names of the Senator from Montana
[Mr. BURNS], the Senator from Arkan-
sas [Mr. BUMPERS], and the Senator
from North Dakota [Mr. CONRAD] were
added as cosponsors of Senate Joint
Resolution 285, a joint resolution to
designate September 24, 1992, as “Na-
tional Patrick Sarsfield Gilmore Day.”
SENATE JOINT RESOLUTION 295
At the request of Mr. DECONCINI, the
names of the Senator from Minnesota
[Mr. WELLSTONE], the Senator from
New Jersey [Mr. BRADLEY], the Senator
from Wisconsin [Mr. KASTEN], and the
Senator from Hawaii [Mr. AKAKA] were
added as cosponsors of Senate Joint
Resolution 295, a joint resolution des-
ignating September 10, 1992, as ‘‘Na-
tional D.A.R.E. Day."”
AMENDMENT NO. 1799
At the request of Mr. SEYMOUR, his
name was added as a cosponsor of
Amendment No. 1799 proposed to S. 250,
a bill to establish national voter reg-
istration procedures for Federal elec-
tions, and for other purposes.

SENATE CONCURRENT RESOLU-
TION 117-DECLARING AN ARTI-
CLE OF AMENDMENT TO BE A
PART OF THE CONSTITUTION OF
THE UNITED STATES

Mr. BYRD submitted the following
concurrent resolution; which was re-
ferred to the Committee on the Judici-
ary:

S. Con. REs. 117

Whereas it appears that the legislatures of
three-fourths of the several States of the
Union have ratified the article of amend-
ment to the Constitution of the United
States concerning the effective date of laws
varying the compensation of Members of
Congress, duly proposed by two-thirds of
each House of the First Congress; therefore,

Resolved by the Senate (the House of Rep-
resentatives concurring), That sald article is
hereby declared to be a part of the Constitu-
tion of the United States, and it shall be
duly promulgated as such by the Archivist of
the United States.
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Mr. BYRD. Mr. President, I send to
the desk a second resolution on the
ratification of the proposed amend-
ment to the Constitution of the United
States.

This resolution, a concurrent resolu-
tion, would formally declare the
amendment regarding the compensa-
tion of Members of Congress to be a
part of the Constitution of the United
States, based on the action of the First
Congress in proposing the amendment
and the subsequent apparent action of
three-fourths of the States in ratifying
the amendment. It is premature for the
Senate to act on this resolution at this
time, as the Senate should first receive
a report from the Archivist of the Unit-
ed States formally communicating the
ratification actions before the Senate
can know whether this amendment has
indeed been properly ratified.

The news reports appear to make
that so, but we cannot be sure, in my
judgment, until we get the report from
the Archivist.

The Senate will also need to consider
the important constitutional issues
presented by the period of ratification
about which I have already spoken. If
the Archivist reports that the requisite
three-fourths of the States have voted
to ratify this amendment, then at that
time this resolution can be an appro-
priate vehicle for committee action
and for Senate action, to provide a for-
mal answer declaring, in conjunction
with the House of Representatives,
that this amendment has become a
part of the Constitution, or modifying
the resolution in relation to any re-
quirements that the committee and the
Senate may deem to be wise and justi-
fied under the circumstances.

Mr. President, I ask unanimous con-
sent that this resolution be appro-
priately referred.

SENATE CONCURRENT RESOLU-
TION 118—DECLARING THE RATI-
FICATION OF THE 27TH ARTICLE
OF AMENDMENT TO THE CON-
STITUTION OF THE UNITED
STATES

Mr. GRASSLEY (for himself, Mr.
NICKLES, Mr. McCAIN, Mr. SEYMOUR,
Mr. SPECTER, Mr. MCcCONNELL, Mr.
CoATs, Mr. HATCH, Mr. HELMS, Mr.
HARKIN, and Mr. GARN) submitted the
following concurrent resolution; which
was referred to the Committee on the
Judiciary:

8. CON. REs. 118

Whereas the legislatures of the States of
Alabama, Alaska, Arizona, Arkansas, Colo-
rado, Idaho, Indiana, Iowa, Kansas, Louisi-
ana, Maine, Maryland, Michigan, Minnesota,
Missouri, Montana, Nevada, New Hampshire,
New Mexico, North Carolina, North Dakota,
Ohio, Oklahoma, Oregon, South Carolina,
South Dakota, Tennessee, Texas, Utah, Ver-
mont, Virginia, West Virginia, Wisconsin,
and Wyoming, being three-fourths of the
States of the Union to have ratified the
twenty-seventh Article of Amendment to the

May 12, 1992

Constitution of the United States, duly pro-
posed by two-thirds of each House of the
First Congress; and

Whereas that article reads as follows: “No
law varying the compensation for the serv-
ices of the Senators and Representatives
shall take effect, until an election of Rep-
resentatives shall have intervened.”: Now,
therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring),

SECTION 1. DECLARATION OF RATIFICATION.

The twenty-seventh Article of Amendment
to the Constitution of the United States is
declared to be a part of the Constitution of
the United States and shall be duly promul-
gated as such by the Archivist of the United
States.

SEC. 2. TRANSMITTAL OF RESOLUTION.

The Secretary of the Senate shall transmit
a copy of this concurrent resolution to the
Archivist of the United States.

Mr. GRASSLEY. Mr. President, after
standing on this floor numerous times
to fight whatever pending pay raise
issue was before the Senate, I rise
today pleased to affirm the wisdom of
our people.

On Thursday of last week, Michigan
became the 38th State to ratify the
Madison amendment to the Constitu-
tion regarding congressional pay
raises. The text of that amendment
simply reads:

No law varying the compensation for the
services of the Senators and Representatives
shall take effect, until an election of Rep-
resentatives shall have intervened.

While we might choose different lan-
guage to express this thought today,
Madison and the First Congress had a
good idea and we should affirm it.

I am submitting a concurrent resolu-
tion to do exactly that. My concurrent
resolution does not add anything to
this ratification; it simply affirms
what I believe is already true, that this
amendment was ratified when the 38th
State voted ratification on Thursday of
last week.

The Constitution requires that an
amendment pass both Houses with a
two-thirds supermajority and be rati-
fied by 38 States. That is all the Con-
stitution requires. Well, you might
ask, why a resolution if you believe
this is already a valid part of the law?

When I heard that Michigan had rati-
fied this amendment to the Constitu-
tion, 200 years after it was initiated, I
knew the issue of timeliness could be
raised.

First, as you know, there is no time
limit set in the Constitution on ratifi-
cation of amendments. As I have al-
ready mentioned, it simply says that a
proposed amendment must pass both
Houses by a two-thirds vote and be
ratified by 38 States. When that ratifi-
cation occurs, it is the law.

In Coleman versus Miller, a 1939 Su-
preme Court decision, the Court stated
that ordinarily ratification must be
“sufficiently contemporaneous,” but
that Congress has the authority to de-
termine that the standard has been
met.
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A similar situation arose concerning
the 14th amendment. In that case, the
question was not timeliness, but
whether the sufficient number of
. States had ratified the amendment.
This was a concern because 80 many
States had seceded from the Union dur-
ing the Civil War and there were ques-
tions remaining about the status of
some of those States.

In that situation, Congress passed a
concurrent resolution, similar to the
one I am introducing today, that de-
clared the amendment to be part of the
Constitution and requested that it be
promulgated as such.

This resolution is not an attempt to
set a precedent that it is necessary for
Congress to have the final word in
every case of the ratification of a con-
stitutional amendment. I do not be-
lieve that is necessary. However, in a
case like this where there may be ques-
tions regarding the timeliness of this
ratification, I believe that congress has
a responsibility to positively affirm its
faith in the decision of the representa-
tives of 38 State legislatures.

That is what this resolution does. We
are affirming our conviction that the
people have spoken.

We are affirming our conviction that
the will of the people is that congress
should not be able to give itself mid-
night payraises while giving the people
no recourse.

I am pleased that I am able to stand
in the line of Madison as a supporter of
his good idea. I believe it is the will of
the people. I believe it requires more
responsible governance. I also believe
it will result in a more measured re-
sponse on the part of Members who
might otherwise be hasty.

Mr. McCAIN. Mr. President, I strong-
ly support the concurrent resolution
before the Senate reaffirming the
States’ ratification of the Madison
amendment. The Madison amendment,
proposed in 1789 by then-Representa-
tive James Madison of Virginia, states:

No law, varying the compensation for the
services of the Senator and Representatives,
shall take effect, until an election of Rep-
resentatives shall have intervened.

James Madison had intended for the
Madison amendment to be the second
amendment to the Constitution. Unfor-
tunately, the measure did not garner
enough support at that time. Now,
however, 202 years later, the Madison
amendment has met the constitutional
ratification standard. I am pleased that
38 States have ratified this important
amendment to the Constitution.

Consequently, I believe that the Ar-
chivist of the United States, in accord-
ance with the rules of the Constitution,
must make the Madison amendment
the 27th amendment to the Constitu-
tion.

Mr. President, according to legal ex-
perts, ordinary ratification of amend-
ments to the Constitution must be
made in a ‘“‘sufficiently contempora-
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neous’ fashion, and Congress has the
sole power to determine if this stand-
ard has been met.

The measures before us would reaf-
firm the Congress' support for the
Madison amendment.

Mr. President, the most recent pay-
raise the Congress accepted—which I
strongly opposed—demonstrated the
need for the Madison amendment.

I vehemently objected to the manner
in which the Senate handled this pay
raise. Congressional quarterly, a Wash-
ington DC, magazine that reports on
Congress, stated:

[Senator] Mitchell abruptly pulled the VA-
HUD bill shortly after 7 p.m. and called up
the legislative bill. Harry Reid, D-Nev,
chairman of the Appropriations subcommit-
tee in charge of congressional funding, said
he did not know when it would come up
[until] a half hour before it did. Members had
to buy time with & quorum call so Reid could
visit the men's room before trapping himself
on the floor for several hours.

Mr. President, it is clearly the right
of the majority leader to use all par-
liamentary devices available to him.
However, the public was justifiably
outraged by the Senate’s stealth pay-
raise. The Madison amendment would
ensure that legislators do not vote
themselves these kinds of instant
payraises in the future.

Mr. President, the Congress must be
accountable to the public. The Madison
amendment is an important step in
this direction. I urge the Archivist of
the United States to declare the Madi-
son amendment the 27th amendment of
the Constitution, and I urge my col-
leagues to support the concurrent reso-
lution before us reaffirming the States’
ratification.

Mr. SEYMOUR. Mr. President, I rise
today to join with my good friend from
Iowa, Senator GRASSLEY, as an original
cosponsor of a concurrent resolution
reaffirming the States’ ratification of
what is known as the Madison amend-
ment.

My vigorous support of what would
be the 27th amendment to the U.S.
Constitution is based upon two factors:
It is sensible and it is timely.

While some may see our Nation as a
society full of immediate and impa-
tient gratification, we of the U.S. Con-
gress must not operate on such a crass
principle. Instead, the Madison amend-
ment operates under the principle of
merit. This amendment puts an end to
misguided, unaccountable actions that
range from midnight pay hikes to
measures that allow Congress to ‘‘say
‘No’ but take the dough.” Specifically,
it requires the passage of an election
before any pay increase takes effect.
That makes good sense. After all, who
better to judge the performance of Con-
gress than the voters themselves. If
members of Congress vote themselves a
raise, as they have been compelled to
do lately, the American people will de-
cide whether their representatives de-
serve it. If so, they will send their rep-
resentative back to collect.
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In essence, the Madison amendment
operates to insure that we in Congress
will earn our pay the old fashioned
way. We will earn it.

The Madison amendment is not only
sensible, it is timely. In this period of
low public esteem for Congress, it's not
hard to see why the Madison amend-
ment is an appropriate measure. Con-
trary to the assertion by some that the
amendment’s age makes it insuffi-
ciently contemporaneous, I believe
that the amendment’s two-century od-
yssey is compelling testimony to its
enduring concern and relevance to the
States and the American people.

After 203 years and 23 congressional
pay raises, the seeming indecorum of
which James Madison spoke still per-
sists. Numerous instances of congres-
sional error and unaccountability, in-
cluding late night pay increases, have
led to a chasm of misunderstanding
and mistrust between the voters and
those they elect.

Lately, in the aftermath of the House
bank scandal and questions about con-
gressional privileges, this gap of mis-
understanding is a thousand miles
wide, seemingly unbridgeable. But here
is an old Chinese proverb that says a
thousand mile journey begins with the
first step. Adopting this resolution and
ending the legal controversy surround-
ing the Madison amendment will be the
first step in a journey to regain the
public’s trust in this, the people’s insti-
tution. Long and arduous as that trip
may seem, it is one we must make.

I challenge my colleagues to take the
first step with resolve and conviction
by supporting the resolution and urg-
ing its expeditious adoption.

Mr. NICKLES. Mr. President, when
Michigan became the 38th State to rat-
ify the so-called Madison amendment
to the Constitution, it set into motion
the process of making the amendment
a part of this founding document.
Today, I am sponsoring a concurrent
resolution which calls on the Archivist
of the United States, who is the official
caretaker of the Constitution, to pro-
mulgate this amendment as part of the
Constitution.

That amendment, one of the original
12 proposed, reads as follows:
