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WHY IT ISN'T MANAGED
COMPETITION

HON. FORTNEY PETE STARK

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mr. STARK. Mr. Speaker, the advocates of
managed competition are often asked how do
we know if their theories will work? Do we
dare entrust the Nation’s entire health care
policy to this untested scheme? In recent
months, they have frequently replied by point-
ing to the recent success of the 800,000-plus
California Public Employees Retirement Sys-
tem [CalPERS] as an example of managed
competition that currently exists and works.

Following is a letter from the head of
CalPERS asking that this stop.

CalPERS' health program was not modeled
after ‘‘managed competition' as defined by
the authors of the term.

The letter is particularly important for noting
that CalPERS wants nothing to do with taxing
the health benefits of workers and retirees—a
key to the managed competition model. They
are also very distrustful of unquestioned reli-
ance on HMO's:

While we also deal with HMO's, at the
same time we are troubled by the fact that
some of them are corporations, driven by the
need for profits to satisfy shareholders, and
by the knowledge that excessive profits in a
capitated setting can be obtained through
underutilization.

The most interesting point, perhaps, is to-
ward the end, where the letter warns that if we
adopt managed competition and set up a na-
tional board and a system of health insurance
purchasing cooperatives, we better not let the
foxes into the chicken coop—that we need to
keep the providers off these boards and make
sure that the boards are run by and for the
consumer and the patient:

In the event HIPCs become a part of the
health care scene, each person on these
boards should meet similar fiduciary stand-
ards of conduct—with breaches subject to
criminal penalties—that the CalPERS Board
is obligated to meet.

Mr. Speaker, when you look at the Jackson
Hole group and the people who are supporting
the theory of managed competition, you see
that they are the big insurance, pharma-
ceutical, and for-profit hospital companies. The
same ones who have created the current cri-
sis. They would volunteer for frontal
lobotomies before they would a man-
aged competition plan that met CalPERS defi-
nition of consumer interest—and | would sug-
gest that if we want to go down the road of
managed competition that we adopt CalPERS
idea and make this a consumer-run operation.

The full text of the letter follows:

CALIFORNIA PUBLIC EMPLOYEES'
RETIREMENT SYSTEM,
Sacramento, CA, March 4, 1993.
Hon. PETE STARK,
U.S. House of Representatives, Washington, DC.

DEAR PETE: Over the past few months, the
health care reform debate has begun to focus
on so-called “managed competition,” and
the California Public Employees’ Retirement
System (CalPERS) health program is being
cited as a model. Although we are proud of
our innovation, cost efficiency and success,
CalPERS' health program was not modeled
after “managed competition™ as defined by
the authors of the term.

As you know, I am President of the
CalPERS Board, and in that capacity, I want
to thank you for your support of the active
and retired public workers of California who
are members of CalPERS. In 1991, when our
independence was threatened, you cham-
pioned our cause in the Congress with hear-
ings, meetings in California, comments to
the press and remarks in The Congressional
Record. Our Board and members are deeply
grateful for your interest, and we therefore
want to set the record straight on how our
health system works and our role in any
health reform program that is being devel-
oped in Washington.

Our health program provides coverage for
887,000 public employees (and their family
members) of nearly 800 government enti-
ties—T75 percent of which have fewer than 100
employees, with some having only 2 or 3
workers, The program involves 19 Health
Maintenance Organizations (HMOs) as well
as a self-funded fee-for-service plan using
Preferred Provider Organizations (PPOs) for
members in areas not served by capitated ar-
rangements and for those who choose to be
served through this more traditional meth-
od.

Under “managed competition,” employers
would join in Health Insurance Purchasing
Cooperatives (HIPCs) to negotiate with
HMOs and other group practices charging
capitation payments for a standard benefits
package. Because of the similarities to our
multiple employer cooperative, our use of
HMOs, and our uniform benefits package,
some consider us a prototype of ‘‘managed
competition.” Frankly, however, we were en-
gaged in group purchasing with HMOs long
before the terms “‘managed competition”
and its companion ‘“‘health insurance pur-
chasing cooperative' were ever coined.

Furthermore, our program differs from
“managed competition' in a number of im-
portant ways. For example, the advocates of
“managed competition' believe that an es-
sential component of the program is the tax-
ation of employer-provided health benefits.
We strongly disagree. We see a health bene-
fits tax as not only a Federal preemption of
the labor-management bargaining process,
but also as a stalking horse for taxation of
pension contributions and plan earnings.

“*Managed competition” advocates would
build an entire system around HMOs. While
we also deal with HMOs, at the same time we
are troubled by the fact that some of them
are corporations, driven by the need for prof-
its to satisfy shareholders, and by the knowl-
edge that excessive profits in a capitated set-

ting can be obtained through underutiliza-
tion. Furthermore, we are curious as to the
reasons for the anomalous situation in which
a large non-profit staff model HMO has
charges and year-to-year increases greater
than the publicly traded HMOs.

We use HMOs because we are in California,
where HMOs have a long history of use by
our citizens. We recognize that California
may be unique in this regard, and many
areas of the nation do not have in place large
HMO networks nor do the citizens feel com-
fortable using them.

As for our cooperative feature, CalPERS
has worked with a large number of employ-
ers and their employees for pension plan pur-
poses. Furthermore, for years health benefits
have been provided through a CalPERS pro-
gram. Thus, when the unending, annual in-
creases in health care prices reached a
breaking point, we were already positioned
to react.

Those ever-burgeoning price increases re-
duced the standard of living for all workers—
cutting into their paychecks and raising the
amount of money they must pay for their
health care directly. For retirees—many on
fixed incomes—the impact has been espe-
cially severe and cruel. Our Board felt
strongly that we had to take a forceful stand
in behalf of our members to curtail these
price increases and get our costs under con-
trol.

Last year, we negotiated a 6.1 percent rise
in overall programs costs, but this year we
decided to do better. A complex series of al-
ternative plans containing more than 1,100
variations in benefits was converted into a
uniform benefits package. This made it sim-
ple for consumers to see what they were get-
ting for their money, enabling them to com-
pare apples to apples and shop for their pro-
vider on a level playing field based solely
upon price, quality and access. In addition,
the Board directed its negotiating team to
obtain a zero percent increase in costs.

Earlier this month, we announced that for
health plan contracts effective August 1,
1993, there would be an average 1.4 percent
increase in premiums. In the aggregate, the
19 HMOs providing health care to 80 percent
of our members actually reduced their pre-
miums by 0.4 percent, while our self-funded
fee-for-service program, covering 20 percent
of our members, rose only 7.9 percent—half
the rate of increase for such programs na-
tionwide.

In accomplishing this goal, we were not
reading from some managed competition
“guidebook.” We said that we were tired of
paying more each year and we assumed that
efficiencies and economies could be obtained
from the providers. Nor did we set a *‘global
budget,” as some health reform advocates
propose. The State of California and its sub-
divisions were out of money and the employ-
ers just could not afford to pay more. Some
public employees had to take cuts in pay and
shoulder more of the health cost burden. We
told the staff negotiators that we could not
pay any more for health benefits in the com-
ing fiscal year than we are paying in the cur-
rent year.

As a result of aggressive negotiations and
the implementation of a uniform benefits
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package, some plans actually broadened ben-
efits and decreased co-pay charges while
other plans increased co-pays. In no case was
there a reduction in benefits. While modest
co-pay increases affected 40 percent of the
members, these same members received an
average $15 reduction in their monthly pre-
miums, The remaining 60 percent of the
members actually had benefits broadened
and/or co-pay reductions. As you can see, it
would be a very big mistake to characterize
the savings we achieved as a cost shift to
members.

The change to a single, uniform system-
wide benefits package is only a one-time
phenomenon. Now, we can really get to
work. We will be able to test just how much
fat there is in the system next year when we
intend to negotiate further savings. In es-
sence, we will continue to extract more price
concessions from providers. some would sug-
gest that further cost containment will be
achieved by reducing eligibility and/or bene-
fits. It would be yet another big mistake to
assume that the CalPERS Board would allow
this to happen.

Qur Board is committed to continuing to
provide affordable, comprehensive, quality
health care to its active and retired members
inte the next century. Our board is com-
prised of elected representatives of employee
organizations and retirees as well as em-
ployer representatives. We are accountable
to the members of our program, and like
your own constituents, we hear from them.
Quite simply, we have no interest whatso-
ever in shrinking eligibility and reducing
benefits and calling such actions ‘“‘savings.”

We are cognizant that our firm policy to
obtain continuing price concessions from
providers could result in pricing shifts to
other purchasers. This is an area that needs
to be monitored. As for our own program, we
have developed—and we will continue to en-
hance and apply—quality and utilization re-
view systems to monitor the performance of
our plans. One of the purposes of these sys-
tems is to ensure that the price concessions
we obtain are not offset by reductions in
quality.

The health care economy is perverse in
that the supply of providers creates the de-
mand. As you know, I am an economist. I am
aware of the studies that show that health
care costs in the HMO-intense areas such as
San Francisco Bay and Minneapolis rise at
the same rate as in areas where fee-for-serv-
ice dominates. A nation of HIPCs could, in
theory, unleash marketplace forces to bring
real demand into equilibrium with supply,
reducing prices in capitated and fee-for-serv-
ice settings.

Of one issue, however, I am certain. I do
not believe we could have achieved the sav-
ings we have if providers and insurers (in-
cluding HMOs, PPOs and indemnity compa-
nies) were represented on our Board. Our
Board, comprised of representatives of em-
ployers and employees, made common sense,
financial, non-medical decisions, free from
the potentially intimidating influence of
providers. Although we have medical and
academic advisors, in the end, our board of
consumers—employee and retiree represent-
atives and employers—made the decisions.

It is my view that the Medicare and Medic-
aid programs were co-opted at their outset in
the 1960s when the fiscal intermediary and
agent functions were given over to the
agents of the provider communities. You
have worked hard to loosen their hold on
Medicare, in particular. I further believe
that efforts at health planning were doomed
in the 1970s when providers took their seats
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on the consumer side of the tables at health
systems agencies.

In the world in which you operate, it will
be difficult to keep the foxes out of the
chicken coop. I fear that when all of the po-
litical deals are made and all of the constitu-
encies are satisfied, health care reform will
be doomed unless health care providers and
insurers are seated together on only one
side—not both sides—of the bargaining table.

The reason why our Board took its respon-
sibilities with regard to these health care
price negotiations so seriously is that we are
fiduciaries. In the event HIPCs become a
part of the health care scene, each person on
these boards should meet similar fiduciary
standards of conduct—with breaches subject
to criminal penalties—that the CalPERS
Board is obligated to meet.

CalPERS is certainly pleased and honored
that both the Clinton Administration and
Congressional health leaders have recognized
our achievements in holding down costs
while providing gquality health services to
our beneficiaries, and we are very willing to
share with them our methods and experi-
ence. We intend to respond to requests for in-
formation about our health program, but
such responses should not be interpreted as
an endorsement of one approach over an-
other.

In that regard, we trust that we will not be
further swept along with this debate as a re-
sult of the General Accounting Office audit
of so-called HIPC models. Your Health Sub-
committee directed that CalPERS be in-
cluded within the scope of that audit. Al-
though we hope that the information devel-
oped by the audit of CalPERS will make a
positive contribution to the health reform
debate, we want to make clear that we did
not solicit inclusion in the audit nor do we
consider our participation an endorsement of
“managed competition” or any other health
reform concept.

CalPERS has a full plate of responsibilities
and problems here at home, and we hope that
you will help ensure that we are not pulled
into a debate that will distract us from our
purpose of providing for the health and re-
tirement benefits of close to one million
Californians.

As always, thank you for your consider-
ation and assistance. In late March, the
Board will be in Washington, and we will be
certain to call for an appointment so we can
discuss with you in person our program and
philosophy on health care delivery to our
members. It will be good to see you again.

Sincerely,
WILLIAM DALE CRIST,
President, Board of Administration.

INTRODUCTORY STATEMENT RE-
GARDING TRADE AGREEMENTS
COMPLIANCE ACT

HON. ROBERT T. MATSUI

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mr. MATSUI. Mr. Speaker, today | rise to re-
introduce legislation which will provide for the
timely and effective review of the extent to
which foreign countries are complying with bi-
lateral trade agreements with the United
States. | urge my colleagues to consider co-
sponsoring this important legislation.

Chapter | of title Ill of the Trade Act of 1974,
as amended in 1988, includes a provision that
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gives the U.S. Trade Representative discre-
tionary authority to monitor implementation of
each frade agreement entered into by the
United States. Under this existing provision,
section 306, if the Trade Representative ex-
erts this discretionary authority, conducts a re-
view, and concludes that a foreign country is
not satisfactorily implementing a trade agree-
ment, the Trade Representative is required to
determine what further action will be taken
under the authority granted under section 301
of the act.

Unfortunately, the current review process
simply does not ensure adequate oversight of
existing bilateral trade agreements. The review
process needs to be opened up so that our in-
dustries, which are directly impacted by these
trade agreements; first, have access to the re-
view process, second, have the right to peti-
tion their government, and third, can call atten-
tion to wrongdoing on the part of our trading
partners. The absence of effective review pro-
cedures encourages foreign countries to enter
into agreements with the United States and
then disregard the commitments which were
made.

My legislation seeks to remedy this problem
by amending section 306 of the Trade Act to
allow an interested party to request, at certain
intervals, a review of any existing bilateral
trade agreement. Under the terms of my legis-
lation, an interested party is defined as an in-
dividual that has a significant economic inter-
est that has been adversely affected by the
failure of a foreign country to comply with the
terms of a trade agreement. Upon receipt of a
written request for review, the Trade Rep-
resentative would have 90 days to review
whether or not a foreign country was comply-
ing with the terms of the appropriate trade
agreement.

In conducting the review, the Trade Rep-
resentative would be directed to take into ac-
count a number of factors including structural
policies and tariff or nontariff barriers which
may have contributed directly or indirectly to
noncompliance with the terms of the trade
agreement. The Trade Representative would
also be authorized to consult with the Sec-
retaries of Commerce and Agriculture, with the
U.S. International Trade Commission, and to
receive public comment. Lastly, under this leg-
islation, the Trade Representative would con-
tinue to have the discretionary authority to
conduct reviews of existing trade agreements
provided for under section 306.

These modifications will introduce a degree
of accountability to our trade laws. The mes-
sage is simple: if our trading partners agree to
certain measures, they should be held ac-
countable if they fail to abide by their commit-
ments. Indeed, this proposition was clearly
embodied in the section 301 process enacted
by Congress in 1988. By adopting the 301
provisions, Congress explicitly acknowledged
that violations of trade agreements are unjusti-
fiable, and are deserving of our attention. The
legislation which | am reintroducing completes
the process Congress formulated in 1988, so
that trade agreements will have meaning, that
there will be accountability and oversight in
the process of implementing these very agree-
ments.

Quite simply, this legislation is designed to
ensure that our trading partners do not take



4450

advantage of the United States. It does not re-
define what foreign trade practices are unfair.
It simply confirms the obvious: failure to com-
ply with a trade agreement is not fair trading
practice. The only way to ensure that the com-
mitments in trade agreements, some of which
are actually extensions of previously unfulfilled
agreements, are fulfilled, is to raise the degree
of oversight of the agreements. It is time the
United States forcefully asserted its rights
under trade agreements, and the Trade
Agreements Compliance Act is designed to
assist U.S. industry in this regard.

This proposal was favorably acted upon in
the Ways and Means Committee and included
in the Omnibus Trade bill that passed the
House last year. In addition, the Trade Agree-
ments Compliance Act was also included in
H.R. 11, the second tax bill passed by the
Congress and then vetoed by President Bush.
Given this past action, | am extremely hopeful
that this measure will be successfully enacted
during this congressional session, and | en-
courage my colleagues to support me in this
important initiative.

FREEDOM FOR SYRIAN JEWRY

HON. CHARLES E. SCHUMER

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mr. SCHUMER. Mr. Speaker, | rise today to
advise my colleagues that this past Saturday
Jews around the country observed Shabbat
Zachor, a Sabbath of Remembrance for four
Jewish women who were brutally murdered
while seeking to flee from Syria in 1974. | urge
my colleagues to take this opportunity to re-
flect on the plight of the 1,400 Jews who today
continue to live a fearful existence in Syria,
held hostage by the brutal dictator Hafez
Assad and forbidden to travel. Over the years,
Syrian Jews have been arrested, held without
trial, and tortured.

In April, 1992, after years of pressure from
Congress and the executive branch, the Syr-
ian Government began allowing Jews to leave
the country. Twenty-seven hundred visas were
issued and 2,500 people arrived in the United
States. However, since October 1992, very
few exit permits have been granted. Despite
Syrian Government protestations that the trav-
el policy for Jews has not changed, only a
small number of individuals have been per-
mitted to leave in the past months. Today,
Assad continues to hold 1,400 Syrian Jews
prisoner in his country.

Secretary Christopher raised the issue of
freedom for Syrian Jews when he met with
Hafez Assad just 2 weeks ago. Despite
Assad's promise to the Secretary, the situation
has not changed and Syrian Jews continue to
suffer.

Let us think of this Shabbat Zachor as the
year that Americans resolved to seek freedom
for Syrian Jews, as we have for so many peo-
ple around the globe.
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PUNITIVE PSYCHIATRY IN
SOCIALIST CUBA

HON. CONSTANCE A. MORELLA

OF MARYLAND
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mrs. MORELLA. Mr. Speaker, | have been
among those in Congress who have worked to
bring greater attention to the abuse of human
rights in Cuba. Dr. Armando Lago, a Cuban-
American constituent who has written about
the Castro regime’s use of psychological tor-
ture, recently brought to my attention an article
on the subject which appeared in, of all
places, the Moscow News. | have excerpted
parts of the article; | believe that Members will
find it of interest:

PUNITIVE PSYCHIATRY IN SOCIALIST CUBA

(By Vladimir Orlov)

For the first time ever, Russian delegate at
the UN voted for a resolution condemning
human rights violations in Cuba. The UN
Human Rights Commission in Geneva has
censored the Castro regime for its suppres-
sions of political opponents. The communist
newspaper ‘“‘Granma’ describes Russia's
move as “a base and treacherous betrayal™.
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Cuba has travelled in just thirty yvears the
road travelled by the Soviet Union in more
than seventy. In the lifetime of just one gen-
eration, Cuba has graduated from *‘revolu-
tionary justice” to “revolutionary legality'’,
from destruction of ‘‘class enemies' to “‘po-
litical re-education” and to diagnoses like
“indifference to socialism™.

Cuban state security has taken control of
psychiatric diagnoses. Hospitals are con-
trolled by security men, the interior and
public health ministries. Under Cuban law,
any person held by security bodies can be
subjected to psychiatric examination.

Investigators openly threaten to place in a
psychiatric hospital both normal persons and
those with psychiatric ailments if they are
dissidents.

Victims. Leonardo Hidalgo Pupo, 20, Ad-
dressing thousands of fans attending a box-
ing match, he shouted: “Down with Fidel
Castro! Let’s end the dictatorship of Fidel
Castro!”" He was seized, dragged away from
the ring, beaten up and arrested. According
to some sources, he suffered from a brain
tumour. After a brief spell at the Villa
Marista security service headquarters he was
taken to the Carbo-Servia psychiatric hos-
pital and diagnosed as a ‘‘paranoid schizo-
phrenic”.

Most victims of the regime are kept at the
Carbo-Servia which is controlled by the Ha-
vana Psychiatric Hospital (Mazorra is its
former name). Carbo-Servia and Mazorra
have come to be words Cubans, especially
young ones, used to remind anyone who
talks too much of the potential danger.

The Carbo-Servia is an old gloomy build-
ing, an eyesore among the smart modern
structures. Each crumbling room inside has
90 folding beds arranged in rows. Next to the
rooms is a canteen with cement floor and
benches. Mental patients are employed as or-
derlies, who often beat up and rape normal
patients. Two dissidents were murdered by
mental cases.

Victims. Carlos Braulio Adames Barcindez
of Santiago de Cuba was taken to the Gus-
tavo Machin psychiatric hospital for his
anti-Castro graffiti and subjected to three
sessions of electric shock therapy without
anesthetic.
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Luis Alberto Pita Santos, 43. A former
teacher of Marxism-Leninism, he became op-
posed to the regime. Took part in the Cuban
Human Rights Commission and was arrested
on charges of “running a secret printing
shop'”. Diagnosed as “psychiatrically dis-
turbed"” he spent at least 26 days at the
Carbo-Servia.

The victim is secured to the floor wet with
the vomit, urination and excrements of the
previous victims. Next he is put in cold
water for better conductivity with the elec-
trodes affixed to the head and genitals. The
current is switched on till the victim stops
thrashing about and loses consciousness.

There is evidence that at least seventeen
dissidents were administered large doses of
psychotropic drugs forcibly. Those who re-
sisted were beaten up to a state where they
were no longer able to resist. Some drugs are
added to food, and the only way to preserve
your brain from slow destruction is to go on
hunger strike.

Victim. Samuel Martinez Lara, certified
psychiatrist, 40. Received a degree from the
University of California, Berkeley, in 1976
and returned to Cuba. In 1982, Cuban special
services demanded that he reveal details
about one of his patients. He refused, and
was arrested on charges of spying for the CIA
since he studied in the U.S. His wife and son
were also arrested “‘for planning to illegally

leave Cuba’ under Article 247 of Cuban
Criminal Code.
While in prison, the psychiatrist met

Cuban human rights activists Ricardo Bofil
and Elizardo Sanchez. Then he was released,
rearrested, threatened with being *‘dumped
in a psychiatric hospital and warned that he
would be tortured there.

Samuel joined the Human Rights Party
and in an interview with the American CBS
TV refer to Castro’'s Cuba as ‘‘the most
criminal and repressive regime on the con-
tinent'’., He staged a demonstration outside
the Soviet Embassy in Havana. Soon after, a
crowd of “‘angry working people guided by
revolutionary intuition” burst into the
apartment where human rights activists
were holding a secret meeting, staged a
crackdown and handed them over to the po-
lice.

He was tried for crimes against state secu-
rity and certified as a “‘mental case”. He was
finally ordered to leave Cuba last June and
now lives in Miami.

Cuban-type “‘therapy" of dissidents is im-
portantly different from the Soviet one in
that it doesn’'t bother much about diagnoses.
As few as eleven political patients were offi-
cially recognized mental cases. One of them
is Julio Vento Roberes was diagnosed thus;
“He imagines himself a protector of human
rights'. The other dissident has written in
his case history: “Indifferent to socialism™.

Whereas the Soviet psychiatry was a cam-
ouflage and sometimes very clever, that
made it possible for the regime to conceal
the real number of political prisoners and
even to achieve a more “liberal’ image,
Fidel needs no camouflage. Political psychi-
atry there is simply a different version of
torture.

| ———

ESPRIT AT CORE OF HARD-BIT
APPLE

HON. CHARLES B. RANGEL

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES
Tuesday, March 9, 1993

Mr. RANGEL. Mr. Speaker, | commend the
following article to the attention of my col-
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leagues. It articulates poignantly the valor,
bravery, and decency displayed by the emer-
gency service personnel and the occupants of
the World Trade Center during the explosion 2
weeks ago.

ESPRIT AT CORE OF HARD-BIT APPLE

Let's leave aside for the moment the
crushing problems caused by large-scale
Manhattan terrorism, the bomb at the World
Trade Center: the five dead, the thousand in-
jured, the shattered nerves and lives, the
cleanup to come.

We don't know exactly what happened. All
we know is that once it did, everyone be-
haved magnificently. Once again, New York-
ers are exposed: They are nice people.

Why were New Yorkers able to cope, to
evacuate the twin towers without panic and
hysteria, without the trampling of rock con-
cert and soccer stadium catastrophes? New
Yorkers are so accustomed to adversity, con-
gestion and impossible conditions that they
were equal to an unparalleled disaster.

Every day in their gritty lives, they are so
elbowed, jostled, crammed, that it is almost
second nature to them. Add in clouds of
acrid black smoke, jammed, unlit stair-
wells—these are differences of detail, not
kind. Everyone, from Gov. Mario Cuomo to
the kindergartners trapped in an elevator be-
tween the 36th and 35th floors behaved like
troupers. One group of 14 children who took
seven hours to come down, went andante
cantabile. singing, “I love you, you love
me.""

We all have a new standard to live by. We
must ask ourselves, could we struggle down
100 floors in the pitch dark, being suffocated
by smoke, not knowing what the next step
would bring, with no one in charge and no
guiding voice to tell us what to do? Probably
not. New Yorkers looked after their own. A
pregnant woman was passed down the steps;
a paraplegic was carried by a relay of col-
leagues; a woman in a wheelchair was picked
up and handed down. The brokers and law-
yers came through, along with the police of-
ficers, firefighters, mechanics and engineers.
As New Yorkers, they had always expected
the worst.

New York's big secret is that New Yorkers
are nice to each other. they don’t think a
great deal of out-of-towners. It is the con-
tempt of the Marine for the Sunday soldier.
Only New Yorkers can keep the pace, stand
the gaff, push ahead. They have little to say
to foreigners, because when you come right
down to it, what do they know? Foreigners
can't cope with the crazies, the line-jumpers,
the subway crush.

But watch them among themselves, and
you will see kindness, solicitude, even ten-
derness. Observe the tired worker easing into
a seat at a counter where he eats every
night. The waitress who has just barked at
three pallid foreigners for one reason or an-
other, or maybe because she just felt like it,
will approach the toiler and lean over, all
sympathy: “Tough day?" or ‘*‘Mother bet-
ter?"" And, ‘*“We have apple tonight, I saved
you a piece.”

The edge is for the others, the people who
come to town and don't walk fast enough or
talk fast enough to be any good to anybody.
New Yorkers walk around with a chip on the
shoulder, exuding *‘survival of the fittest''
sternness. Except, as a bomb blast proved,
they don't mean it. One lawyer went back to
his office to rescue a colleague in a wheel-
chair.

Politeness campaigns are periodically
launched in New York by embarrassed offi-
cialdom. They don’t often work because your
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real New Yorker equates polite with weak.
Taking time to say ‘‘good morning,’ "‘excuse
me,” or “thank you" will slow you down,
could mean you'd lose your place on the side
walk, backing up pedestrian traffic for 50
blocks. You could lose your train, bus, taxi.

Cuomo understands his city. He made a
speech that was pure New York, bristling
with defiance. The terrorist or terrorists,
whoever they may be, chose the wrong city
for their date with terror. Did they think
they could slow down New York, empty its
skyscrapers? No way. The governor has of-
fices in the World Trade Center, can't wait
to get back in them. Do the maniacs think
that bombs will frighten the city out of ex-
istence? “Don't bother,”" says the governor
with the approved brusqueness.

When San Francisco had its earthquake in
1989, there were tales of rescue and kindness
and sacrifice. Nobody was surprised; this is
the land of the street pantomime, the astro-
logical sign, the self-esteem commissions.

But New York? This explosion of kindness,
this automatic heroism? Yes, it happened.
Nothing New York can do about it. We have
their number now. Maybe, bombs and all, we
won't be so afraid to go there again.

TRIBUTE TO RON SCHMIDT

HON. MICHAEL J. KOPETSKI

OF OREGON
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mr. KOPETSKI. Mr. Speaker, last fall shortly
after the November election, Oregon lost a
hero, Oregon lost a dear friend and Oregon
lost a piece of herself. Oregon lost Ron
Schmidt, age 56, to a lengthy battle with can-
cer. Oregon lost someone who built a better
Oregon. For 30 years Ron Schmidt worked to
make Oregon a better place to live. And he
did.

One local columnist wrote of Ron Schmidt,

He taught me what it takes to be an Orego-
nian. It has something to do with being will-
ing to take risks, with caring, with being de-
cent, with being a maverick, with being for-
giving, with never, ever, being afraid. But—
mostly—it has to do with recognizing that
being an Oregonian is a responsibility, not a
right. It has to do with cherishing this place,
with revering its special magic.

Oregon Senator MARK HATFIELD, in one of
many tributes to Schmidt, stated, “He was a
builder, always looking for ways to make his
community better.”

Ron Schmidt was quoted, “I have had a
love affair with Oregon all my life.” Shortly be-
fore his death, Schmidt said, “There is a feel-
ing here in Oregon that is different from any
other place. There is a feeling of caring, of in-
novation, willing to try things. There is an hon-
esty in this State.”

Schmidt served under Gov. Tom McCall,
clearly one of our greatest Governors, for 8
years beginning in 1966. As an administrative
assistant press aide and finally Governor
McCall's executive assistant, Ron Schmidt
was known as the idea man. During the
McCall administration, Schmidt played vital
roles in adopting a variety of legislation. In
1967, the McCall administration supported the
Willamette greenways bill. This legislation set
aside money to preserve the natural beauty
along the Willamette River and helped cities
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and counties acquire rights to new riverside
park properties. Today, 26 years later, the Wil-
lamette River waterfront in Portland is one of
Oregon's greatest and most beautiful attrac-
tions. Thousands of Oregonians, and visitors
to Oregon, use the waterfront each and every

day.

'Fhe McCall administration also passed the
Nation’s first bottle bill in 1971. Known as the
Oregon Beverage Container Act, this legisla-
tion defined Oregon as a leader in environ-
mental awareness. The House of Representa-
tives is once again considering bottle bill legis-
lation; some 22 years after Oregon passed
this legislation.

In 1975, Ron went on to found Oregon's
most influential and successful public relations
firm, Pihas, Schmidt and Westerdahl. Known
as the State’s top spin doctor, Schmidt at-
tracted some of the biggest firms in Oregon.
Schmidt’s firm also worked on over 20 state-
wide ballot measures and incredibly lost only
two campaigns. Ron Schmidt helped persuade
Oregonians to support the Oregon lottery, to
build the Oregon Convention Center and to
oppose a variety of property tax limitations
measures.

Ron's last public pitch epitomizes his com-
mitment to and love for Oregon. Schmidt
spoke on several occasions against the con-
troversial ballot measure 9. This oppressive
ballot measure would have limited the rights of
homosexuals and lesbians in our State.
Schmidt told one group that his one last wish
was to live to see measure 9 defeated. On
election night, Schmidt was informed of ballot
measure 9's resounding defeat and he scrib-
bled the words, “It will bring Oregon together
again.”

Mr. Speaker, Ron Schmidt's legacy and
contribution to Oregon will be felt for genera-
tions to come. Future generations may not
know his name, but they will live within his vi-
sion of Oregon. Truly, Ron Schmidt was one
of Oregon’s greatest empire builders.

Mr. Speaker, | offer this tribute to my friend,
Ron Schmidt, and add my condolences to his
partner, friend, and spouse, Ede Schmidt.

GRANT STATE STATUS TO INDIAN
TRIBES FOR ENFORCEMENT OF
SOLID WASTE DISPOSAL ACT

HON. BILL RICHARDSON

OF NEW MEXICO
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mr. RICHARDSON. Mr. Speaker, today | am
introducing a bill which amends the Solid
Waste Disposal Act to authorize the Adminis-
trator of the Environmental Protection Agency
to treat Indian tribes as States for purposes of
enforcing the provisions of the Solid Waste
Disposal Act. The Congress has approved
similar amendments to the Clean Water Act,
the Safe Drinking Water Act, and the Clean
Air Act. This bill is the next logical step to pro-
vide for the consistent treatment of Indian
tribes as sovereign governments. This bill will
provide Indian tribes with the assistance to es-
tablish regulatory programs on the reservation
to address issues related to solid waste.

Over the many years that States have re-
ceived assistance from the EPA, States have
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developed comprehensive environmental pro-
tection programs and have developed the reg-
ulatory capacity to directly administer federally
delegated programs under the Safe Drinking
Water Act, the Clean Water Act, the Clean Air
Act, and the Resource Conservation and Re-
covery Act. Over this same period of time, In-
dian tribes were not eligible to receive assist-
ance from the EPA to develop environmental
protection programs and to build fribal environ-
mental regulatory capacities. The provisions of
this bill will allow Indian tribes the same oppor-
tunities that are available to the States to build
program capacity and fully develop tribal envi-
ronmental protection programs under the au-
thority of the Solid Waste Disposal Act. The
bill will enable Indian tribes to effectively plan
and develop a reservation specific approach to
environmental protection in the same manner
the State environmental programs have been
encouraged to develop and plan.

This bill provides that the Administrator may
treat an Indian tribe as a State if the Indian
tribe has a governmental body carrying out
substantial governmental powers; and the reg-
ulatory authority to be exercised by the tribe
pertains to land and resources held by the
tribe, held by the United States in trust for the
tribe, held by an individual tribal member if is
subject to a trust restriction, or is otherwise in
Indian country; and the Administrator deter-
mines that the Indian tribe is reasonably capa-
ble of carrying out the duties required under
the act and any applicable regulations. The bill
allows Indian tribes to enter into cooperative
agreements with States to jointly plan and ad-
minister the requirements of the act subject to
the approval of the Administrator. Finally, the
bill authorizes the Administrator to undertake
an inventory of hazardous waste sites and
open dumps located within Indian country. The
Administrator is authorized to assist Indian
tribes to upgrade open dumps to comply with
the Solid Waste Disposal Act.

Mr. Speaker, it is time that we extend to In-
dian tribes the same opportunities to develop
environmental protection programs to address
all aspects of environmental quality. The Envi-
ronmental Protection Agency must provide
consistent treatment to Indian tribes across all
environmental media areas. This legislation
will provide Indian tribes with the tools nec-
essary to plan and develop sound environ-
mental policies and programs. | look forward
to working with my colleagues on the Energy
and Commerce Committee on this important
measure and urge my colleagues to support
this bill.

NATIONAL HEALTH CARE ANTI-
FRAUD ACT OF 1993

HON. FORTNEY PETE STARK

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES

Tuesday, March 9, 1993

Mr. STARK. Mr. Speaker, today | am
pleased to join with my colleague Mr. LEVIN in
introducing H.R. 1255, the National Health
Care Anti-Fraud Act of 1993. This bill estab-
lishes an effective national program to control
fraud, waste, and abuse in our health care
system.

EXTENSIONS OF REMARKS

Few issues affect the American people as
profoundly as the exploding costs of health
care. Health care costs have escalated to
more than $900 billion this year. President
Clinton has focused national attention on the
problem of controlling the rising costs of health
care.

According to recent polls, most Americans
believe that health care costs are skyrocketing
because of waste, corruption, and profiteering.
According to the U.S. General Accounting Of-
fice [GAQ], as much as 10 percent of health
care costs, or $90 billion, is lost each year to
health care fraud and abuse.

In 1992, the General Accounting Office re-
viewed public and private efforts to control one
fraudulent scheme known as the rolling labs
scheme. The rolling labs scheme involved the
performance of enormous numbers of unnec-
essary tests and the submission of falsified
claims in order to receive payments. In 1986,
as a result of an extensive investigation by the
inspector general, the rolling labs ceased
treating Medicare and Medicaid beneficiaries.
However, these rolling labs continued operat-
ing and billing the private insurers until July
1991. Over a 10-year period, the rolling labs
scheme resulted in $1 billion of fraudulent
claims to public and private insurers.

Most fraudulent activities involve both Gov-
ernment programs and private payers. Few
States have as comprehensive health care
fraud laws as the Medicare and Medicaid pro-
grams. The bill would establish a national
health care fraud and abuse program, coordi-
nated by the Office of the Inspector General
[IG] of the Department of Health and Human
Services. With 16 years of successful inves-
tigations in Medicare and Medicaid fraud, the
IG has the most experience of any Federal
agency in investigating health care fraud. The
IG has been innovative and active in this field
by providing training to other law enforcement
agencies and by being a founding member of
the National Health Care Anti-Fraud Associa-
tion.

The bill would extend Medicare and Medic-
aid's proven enforcement remedies of civil
monetary penalties and criminal penalties to
private payers. The policies are proven and
represent 25 years of experience in fighting
fraud and abuse under Medicare.

Though the Federal Government does a
better job than the private sector in rooting out
fraud and stopping abusive practices, they
could do more. For example, the |G was suc-
cessful in securing nearly $7 billion in savings
to the Medicare Program through enforcement
of existing Medicare anti-fraud and abuse stat-
utes. Unfortunately, the IG has to spend
money to make money and that is not hap-
pening. In 1992, the IG’s budget was reduced
by $6 million.

The National Health Care Anti-Fraud Act of
1993 includes and builds upon recent rec-
ommendations of the administration's task
force to combat health care fraud and abuse.
Under H.R. 1255, civil monetary penalty
amounts would be increased to no more than
$10,000 per item or service and damage
amounts would be increased to no more than
triple the amount claimed. A new administra-
tive civil monetary penalty for kickback viola-
tions also would be established.

The bill also includes provisions restricting
durable medical equipment suppliers from
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making unsolicited telephone contacts with
beneficiaries. These provisions were included
in H.R. 3837, which passed the House on Au-
gust 3, 1992.

| believe that the time has come for action
on this issue. Over the past 3 years, this sub-
committee has held four hearings on issues
relating to fraud and abuse. As my colleagues
know, ample evidence exists to show that
fraudulent activity is costing all of us money.
| would like to thank the members of this sub-
committee, particularly Mr. LEVIN, for their con-
tributions.

By enacting the National Health Care Anti-
Fraud Act of 1993 we can stop unscrupulous
providers and realize significant savings.

A summary of the bill follows:

SUMMARY OF THE NATIONAL HEALTH CARE

ANTI-FRAUD AND ABUSE ACT OF 1993

1. ALL-PAYER FRAUD AND ABUSE PROGRAM

The Secretary of Health and Human Serv-
ices would establish and coordinate an all-
payer national health care fraud control pro-
gram to restrict fraud and abuse in private
and public health care programs. The Sec-
retary would be authorized to conduct inves-
tigations, audits, evaluations and inspec-
tions relating to the delivery of and payment
for health care. The administration of the
national program would include the coordi-
nation of the Medicare and Medicaid frand
and abuse programs.

2. COORDINATION WITH LAW ENFORCEMENT

AGENCIES AND THIRD PARTY INSURERS

The Secretary would be required to consult
with and arrange for the sharing of data with
the Attorney General, State law enforce-
ment agencies, State Medicaid fraud and
abuse units, State agencies responsible for
the licensing and certification of health care
providers and third party insurers.

3. REGULATIONS REGARDING ALL-PAYER FRAUD
AND ABUSE PROGRAM

The Secretary shall establish standards to
carry out the program.

(a) Information standards.—All qualified
health insurance plans, providers and others
would be required to cooperate with the na-
tional fraud control program and to provide
such information necessary for the inves-
tigation of fraud and abuse. The Secretary
would establish procedures to assure the con-
fidentiality of the information required by
the national fraud and abuse program and
the privacy of individuals receiving health
care services. A qualified immunity would be
provided to persons providing information to
the Secretary under the national health care
fraud and abuse program.

(b) Disclosure of ownership information.—
In applying for unique provider numbers,
providers would be required to disclose infor-
mation that the Secretary deems appro-
priate, including information relating to the
ownership of a health care entity.

(c) Standards related to issmance of pro-
vider identification codes.—The Secretary
would be required to develop standards relat-
ing to the issuance of provider identification
codes.

4. AUTHORIZATION OF APPROFRIATIONS FOR

INVESTIGATIONS AND OTHER PERSONNEL

The fraud and abuse staff within the Office
of the Inspector General of the Department
of HHS would be increased to administer the
national health care fraud control program.
The bill provides authorizations of $300 mil-
lion in 1995, $350 million in F'Y 1996, $400 mil-
lion in FY 1997, and $450 million in FY 1998.

5. ENSURING ACCESS TO DOCUMENTATION

The Inspector General of the Department

of Health and Human Services is authorized
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access to documentation in accordance with
the Inspector General Act of 1978. Any indi-
vidual or entity who fails to comply with a
request of the Office of the Inspector General
of the Department of HHS for records, docu-
ments and other information necessary to
carry out activities under the all-payer fraud
and abuse control program may be excluded
from participating in Medicare and State
health care programs.

6. ESTABLISHMENT OF ANTI-FRAUD AND ABUSE
TRUST FUND

The bill provides that a portion of the civil
money penalties, fines and damages assessed
would be deposited in a trust fund. The as-
sets of the fund would be used, in addition to
such appropriated amounts, to meet the op-
erating costs of the national health care
fraud control program.

7. APPLICATION OF CIVIL MONETARY PENALTIES
TO ALL PAYERS

The provisions under the Medicare and
Medicaid programs which provide for civil
monetary penalties for specified fraud and
abuse violations would apply to similar vio-
lations for all payers in the national health
care system.

The violations would include billing for
services not provided, submitting fraudulent
claims for payment, hospitals giving finan-
cial incentives to physicians to reduce or
limiv care provided to hospital inpatients,
and other violations currently included
under the Medicare program.

Violations specifically tailored to the Med-
icare and Medicaid programs would not, how-
ever, constitute violations under the all-
payer fraud and abuse control program. Such
violations include overcharging under an as-
signment agreement and physician or sup-
plier participation agreement, charging
more than limiting charge or actual charge
restrictions, and giving false or misleading
information concerning hospital services
which could reasonably be expected to influ-
ence a decision concerning when to discharge
a patient.

8. APPLICATION OF CRIMINAL PENALTIES TO ALL
PAYERS

The provisions under the Medicare and
Medicaid program which provide for criminal
penalties for specified fraud and abuse viola-
tions would apply to similar violations for
all payers in the national health care sys-
tem. The violations would include willful
submission of false information or claims,
acceptance of kickbacks, bribes or rebates in
return for referral for services, and other
violations currently included under the Med-
icare program.

For providers who violate specified fraud
and abuse provisions, penalties would in-
clude fines, treble damages and imprison-
ment. The Secretary would also identify op-
portunities for the satisfaction of commu-
nity service obligations that a court may im-
pose upon the conviction of an offense under
this section.

Violations specifically tailored to the Med-
icare and Medicaid programs would not, how-
ever, constitute violations under the all-
payer fraud and abuse control program. Such
violations include knowingly making a false
statement concerning qualifications of an in-
stitute in order that the institute qualifies
for Medicare, knowingly charging for serv-
ices under Medicaid in excess of rates estab-
lished by the State, and knowingly and re-
peatedly violating the terms of assignment
agreements under Medicare.

EXTENSIONS OF REMARKS

9. AMENDMENTS TO ALL-PAYER FRAUD AND
ABUSE PROVISIONS

The following revisions would apply to
both the Medicare and Medicaid program and
the all-payer fraud and abuse program.

(c) Civil monetary penalties.—The bill
would clarify that claiming a higher code for
purposes of reimbursement is prohibited and
subject to civil monetary penalties. An in-
termediate civil monetary penalty would be
established for anti-kickback violations. The
current civil monetary penalty would be in-
creased to no more than $10,000 for each item
and service, and the assessment would be in-
creased to three times the amount claimed
for such items or services.

(b) Private right of enforcement.—An indi-
vidual who has suffered damages as a result
of a violation of the civil monetary penalty
section of the Medicare and Medicaid statute
would be permitted to bring an action in the
U.S. District Court, if after expiration of a
60-day period the Secretary does not notify
the individual that the Secretary intends to
pursue a civil monetary penalty. If after one
year, the Secretary has not proceeded with
reasonable due diligence in investigating the
matter, the individual may proceed with an
action.

If the Secretary proceeds with the action,
the individual may receive an amount the
Secretary decides is appropriate restitution.
If the Secretary does not proceed with an ac-
tion, 10% of the proceeds of the action or set-
tlement of a claim would be deposited in the
anti-fraud and abuse trust fund.

{¢) Criminal penalties.—The current em-
ployer-employee statutory exception would
be clarified to prohibit payments to employ-
ees based on value and volume of referrals to
the employer.

The United States may bring an action in
an appropriate District Court of the United
States, as currently provided under the civil
monetary penalties section, to enjoin activ-
ity which makes a person subject to a crimi-
nal penalty and enjoin the person from con-
cealing, removing, encumbering, or disposing
of assets which may be required in order to
pay a criminal penalty.

10. AMENDMENTS TO MEDICARE FRAUD AND
ABUSE PROGRAM

The following revisions would only apply
to the Medicare and Medicaid programs and
would not constitute violations under the
all-payer fraud and abuse program.

(a) Mandatory exclusion.—The Secretary
currently has authority to exclude individ-
uals and entities from Medicare and Medic-
aid based on convictions of program-related
crimes and convictions relating to patient
abuse. The bill would extend the Secretary’s
authority to felony convictions relating to
fraud and felony convictions relating to con-
trolled substance.

(b) Permissive exclusion.—The bill would
extend the current permissive exclusion au-
thority for entities controlled by a sanc-
tioned individual to individuals with con-
trolled interest in sanctioned entities.

The bill also would establish minimum pe-
riods of exclusion for certain violations al-
ready specified in the Medicare and Medicaid
statute.

(c) Civil monetary penalties.—The bill would
clarify that the routine waiver of Medicare
Part B copayments and deductibles would be
prohibited and subject to civil monetary
penalties. In addition, providing items or
services at less than the fair market value
and retention by an excluded individual of an
ownership or control interest of an entity
who is participating in Medicare or Medicaid
would be prohibited and subject to civil mon-
etary penalties.
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(d) Quality of care sanctions.—The bill
would establish civil monetary penalties, of
not more than $10,000, for each case in which
the practitioner or person failed to substan-
tially comply with the corrective action plan
of the Peer Review Organization. In addition,
the requirement that the provider be shown
to be “‘unwilling or unable"” to meet obliga-
tions agreed to by the provider before the
Secretary may exclude the individual from
participating in Medicare would be deleted.

11. RESTRICTION OF TELEMARKETING OF DURA-
BLE MEDICAL EQUIPMENT TO MEDICARE BENE-
FICIARIES

Supplies would be prohibited from making
unsolicited telephone contacts with bene-
ficiaries, unless the beneficiary gives permis-
sion to the supplier, or the supplier has fur-
nished the beneficiary with a Medicare cov-
ered item within the preceding 15 months.
No payment would be made for any items
furnished in violation of these provisions.

The Secretary is required to exclude from
programs under the Social Security Act sup-
pliers who knowingly make prohibited tele-
phone contacts to such an extent that the
supplier’'s conduct establishes a pattern of
contacts in violation of the prohibition. The
supplier must refund any amounts collected
on a timely basis to patients or be subject to
certain sanctions.

12. HMO INTERMEDIATE SANCTIONS UNDER
MEDICARE

The Secretary wou