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SENATE—Wednesday, January 26, 1994

The Senate met at 9 a.m., on the ex-
piration of the recess, and was called to
order by the Honorable PATTY MURRAY,
a Senator from the State of Washing-
ton.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D. offered the following
prayer:

Let us pray.

If my people, which are called by my
name, shall humble themselves, and pray,
and seek my face, and turn from their
wicked ways; then will I hear from heav-
en, and will forgive their sin, and will
heal their land.—II Chronicles 7:14.

Gracious God our Father, the Bible
makes it clear that the people of God
who are called by His name are the key
to the healing of a nation. Administra-
tion has its place; legislation and en-
forcement are important. But if the
people of God, called by His name, are
indifferent or simply get involved po-
litically, anything government can do
will be futile. They must humble them-
selves; they must pray; they must seek
His face and turn from their wicked
ways.

These critical days, awaken the peo-
ple of God to this word from the Bible.
Help them do more than complain or
demonstrate or get involved politi-
cally. Help them be the people of God
in the fullest sense of that word, that
our land may be healed.

In His name who is the Great Physi-
cian. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The assistant legislative clerk read
the following letter:

U.S. SBENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, January 26, 1994.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable PATTY MURRAY, a
Senator from the State of Washington, to
perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mrs. MURRAY thereupon assumed
the Chair as Acting President pro tem-
pore.

(Legislative day of Tuesday, January 25, 1994)

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader, Mr. MITCH-
ELL, is recognized.

SCHEDULE

Mr. MITCHELL. Madam President,
there will be a period for morning busi-
ness from now until 10:30 this morning,
at which time the Senate will return to
consideration of the pending bill, the
State Department anthorization bill.

There will be a vote, a recorded roll-
call vote, at 10:30 on or in relation to a
pending amendment by Senator HELMS.
Senators can expect votes on amend-
ments to that bill throughout the day
and into the evening.

It is my hope that we can complete
action on this measure this week. In
any event, unless we are able to com-
plete action by Thursday evening,
which now appears unlikely, the Sen-
ate will be in session and voting on Fri-
day until 3 p.m.

I previously indicated to Senators
orally and in a letter written to all
Senators that there will be no recorded
votes on any Monday through Easter.
That means that if we are to complete
the important business pending before
us, we will have to have rollcall votes
on the other 4 days unless arrange-
ments are otherwise made.

Therefore, so that everybody is on
notice and can understand clearly what
is anticipated, there will be votes on
Fridays, including this Friday, unless
we complete action on the pending bill
prior to then which, as 1 have stated,
based upon my discussions with man-
agers, appears unlikely at this time.

Therefore, Senators should plan on
votes throughout the day and into the
evening today, throughout the day and
into the evening on Thursday, and
throughout the day until 3 p.m. on Fri-
day.

I thank my colleagues for their co-
operation and patience. I now yield the
floor.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

1993 YEAR-END REPORT

The mailing and filing date of the
1993 year-end report required by the
Federal Election Campaign Act, as

amended, is Monday, January 31, 1994.
Principal campaign committees sup-
porting Senate candidates file their re-
ports with the Senate Office of Public
Records, 232 Hart Building, Washing-
ton, DC 20510-7116.

The Public Records Office will be
open from 8 a.m. to 9 p.m. on the filing
date to accept these filings. In general,
reports will be available the day after
receipt. For further information, please
contact the Public Records Office on
(202) 224-0322.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transaction
of morning business not to extend be-
yvond the hour of 10:30 a.m., with Sen-
ators permitted to speak therein for
not to exceed 5 minutes.

The time between 9 o'clock and 9:40
a.m. shall be under the control of the
Senator from Wyoming [Mr. SIMPSON]
or his designee.

Mr. GREGG addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hampshire
[Mr. GREGG] is recognized.

Mr. GREGG. Madam President, pur-
suant to that prior order, I am acting
as designee of the Senator from Wyo-
ming, and I yield myself such time as I
may consume under that order.

THE PRESIDENT'S STATE OF THE
UNION ADDRESS

Mr. GREGG. Madam President, I ask
unanimous consent to have printed in
the RECORD the remarks of the Repub-
lican leader, Senator DOLE, in response
to the State of the Union last night.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATE OF THE UNION: THE REPUBLICAN
RESPONSE
(Remarks by Bob Dole)

Good evening. I'm Bob Dole, Senate Repub-
lican Leader.

Tonight I'm speaking for Congressional
Republicans, for Republican governors, state
legislators, mayors, and other elected offi-
cials.

And T hope for you—if you believe, as we
do, that America’s taxes should be lower,
that the government should spend less; that
the people, not the government should con-
trol more; and that our armed forces must be
strong.

Here in Congress, we are the minority
party. The Democrats have many more votes
than we do in both the House and the Senate.

So when the President spoke tonight. he
knew that whatever he really wants, he

@ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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stands a good chance of getting, because
most Democrats will vote with him.

And when Republicans believe President
Clinton is moving America in the right di-
rection—as he did with the North American
Free Trade Agreement—then he can count
on our votes and our cooperation, too.

WRONG FORK IN THE ROAD: HEALTH CARE

But far more often than not, the President
and his Democrat majority have taken what
we believe is the wrong fork in the road—not
just on one or two matters of policy, but on
their entire approach to government.

Health care is a good example

The President and Mrs. Clinton deserve
credit for starting the debate. It has been
very helpful. Now, nearly a year later, we
better understand this important issue.

We know that America has the best health
care system in the world; that people from
every corner of the globe come here when
they need the very best treatment; and that
our goal should be to ensure that every
American has access to this system.

MASSIVE OVERDOSE OF GOVERNMENT CONTROL

Of course, there are Americans with a sick
child or sick parent in real need, both in
rural and urban America. Our country has
health care problems, but no health care cri-
sis.

But we will have a crisis if we take the
President’s medicine—a massive overdose of
government control.

How massive?

My colleague, Senator Arlen Specter of
Pennsylvania, has prepared a chart of what
the health care bureaucracy would look like
under the President's plan.

It's a big chart, containing 207 boxes. It
would take a long time to explain—if I fully
understood it, myself.

But let me point out some of the new bu-
reaucracies created under the President's
plan.

Way up here is something called the “Na-
tional Health Board." Over here is an ‘‘Advi-
sory Commission on Regional Variations of
Health Expenditures.” And here's the “‘Na-
tional Institute for Health Care Workforce
Development.”

You and I are way down here, somewhere.

The President's idea is to put a mountain
of bureaucrats between you and your doctor.

For example, if you or a family member
want to receive care from a specialist or a
clinic outside of your own state, then you
probably can't do it without asking for ap-
proval.

And, under his plan, information about
your health and your treatment can be sent
to a national data bank without your ap-
proval, That's a compromise of privacy none
of us can accept.

Those are just a few examples—there are
many more. Clearly, the President is asking
you to trust the government more than you
trust your doctor and yourselves, with your
lives and the lives of your loved ones.

More cost. Less choice. More taxes. Less
quality. More government control. Less con-
trol for you and your family. That's what the
President's government-run plan is likely to
give you.

COMMONSENSE HEALTH CARE SOLUTIONS NOW

We can fix our most pressing problems
without performing a triple bypass operation
on our health care system.

We can do it without the estimated trillion
dollar budget shortfall the Clinton plan
would create over the next six years.

And we can do it now.

Republicans—and I believe many
Democracts—are ready to vote for legisla-
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tion containing common-sense solutions. So-
lutions like:

Guaranteeing uninterrupted coverage to
everyone who is currently insured, even if
you leave or lose your job, and

Guaranteeing that your coverage cannot
be denied because of a serious illness or a
pre-existing condition.

Giving relief to small businesses by allow-
ing them to join together to buy insurance.

Giving individuals who buy their own in-
surance a 100 percent tax deduction.

Changing the law to allow you to open
your own medical savings accounts—or to
buy “medical IRA’s.”

Helping uninsured low-income Americans
pay for coverage through tax credits or
vouchers.

And, finally, cutting the government red
tape, and reforming medical malpractice
laws that make our health care system so
expensive.

Debate on the President's massive and
complex program will continue for most of
the year. But the changes just mentioned
can be made now. So, why wait? Why not act
to put you and your family in control of your
health care right now?

CRIME

This evening, the President also spoke at
length about crime. And he's right—we all
must take responsibility as individuals.

After years of debate, many Democrats are
joining Republicans behind this view: Crimi-
nals are not the victims of society—society
is the victim of criminals * * * and that the
best way to make America's streets, schools,
and homes safer is to put violent criminals
in jail and to keep them there.

And most provisions of this bill which the
Senate passed last November, do just that.
Let me give you just a few examples.

Life imprisonment for those convicted of
three violent felonies—call it, ‘‘three strikes
and you're in, for life."”

Tough mandatory sentences for those who
use a gun in the commission of a crime.

Violent juveniles treated as adults when
they use a gun,

PADLOCK THE REVOLVING DOOR: TRUTH-IN-

SENTENCING

As you know, just putting criminals be-
hind bars is not enough.

There is a big second step. And that's
padlocking the revolving door—keeping vio-
lent criminals in jail for their entire sen-
tence. A twenty year sentence should mean
just that—20 years or darn close to it. Not
five, not ten, not even fifteen.

So this bill also would authorize 10 new re-
gional federal prisons. Before states can send
their violent criminals to those prisons, they
must adopt “truth in sentencing' laws. In
other words, if you do the crime, you really
do the time.

The Senate has passed tough crime bills
before. But every time we do, liberal Con-
gressional Democrats remove the tough pro-
visions.

That must not happen again.

CREDIBILITY ON CRIME

Republicans want President Clinton to
sign the toughest bill possible—and I've got
the toughest bill around in my hand right
now.

The President used tough language to-
night—and that's good. But will he act on it?

Will he insist on the tough provisions, like
ten new regional prisons, like *“‘truth in sen-
tencing,” like tough mandatory sentences
for using a gun; and the death penalty for
drug kingpins?

Unfortunately, the Administration has
damaged its credibility on the crime issue by
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cutting the federal prison construction budg-
et by 20 percent, and by the 94 percent cut in
the Drug Czar's office.

And, yes, the talk in the administration of
legalized drugs doesn’t help much, either.

ACTIONS DIFFERENT THAN WORDS

Now, many people are confused when the
President’s actions appear different than his
words.

For example, the President talks about
education. But he opposes school choice,
which could give parents more control over
the education of their children.

He promised to ‘‘end welfare as we know
it,”" yet everyone waits for his proposal. In
the meantime, Republicans here in Congress
and Republican Governors across the nation
are fighting for changes that make work,
self-sufficiency, and reducing illegitimacy
top priorities.

The President promised a middle-class tax
cut, yet, he and his party imposed the larg-
est tax increase in American history.

This $255 billion increase was opposed by
every Republican in the House and Senate.

ECONOMIC RECOVERY AND THE DEFICIT

We hope his higher taxes will not cut short
the economic recovery and declining interest
rates he inherited. The two-year mark—com-
ing at the end of this year—is when the econ-
omy usually starts to feel the results of a
new Administration's policies.

Instead of stifling growth and expansion
through higher taxes and increased govern-
ment regulation, Republicans would take
America in a different direction. We can do
that through alternatives that reward risk-
taking and the creation of new jobs, and that
give our small business men and women re-
lief from the heavy-hand of government.

The President told you tonight that the
deficit is projected to decrease next year.
And that's true. After all, the largest tax in-
crease in American history would decrease
any deficit temporarily.

But, in the words of Paul Harvey, “Now
you're going to hear the rest of the story."

Under his budget, government spending
will increase by at least $343 billion in the
next five years, and, in the same time period,
the non-partisan Congressional Budget Of-
fice projects that $1 trillion will be added to
our national debt.

NATIONAL SECURITY

The one place the President has cut dras-
tically is precisely the wrong place—na-
tional security—slashed to the lowest levels
since before Pearl Harbor.

History tells us, and many of us know
first-hand, that America cannot afford to
have a hollow military. Nor can we afford to
let the United Nations dictate what is in
America’s national interest.

AMERICA'S ENDURING MISSION OF LEADERSHIP

I want to close by talking about America—
the greatest country in the world.

I believe America has an enduring mis-
sion—a mission of leadership.

Fifty years ago, when Hitler's tyranny was
on the march, it was only because of strong
American leadership that freedom was pre-
served.

In the Cold War, for millions behind the
Iron Curtain, and in the many nations that
depended on us to protect them, it was,
again, only because of strong American lead-
ership that freedom prevailed.

And now, as countries that were tyrannies
learn democracy, as people learn about free
markets where a short time ago buying and
selling without the state's permission was il-
legal, the world again wants and needs
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strong American leadership, so that freedom
will endure.

Many times over the past few years, right
here in this office, I've met with representa-
tives from the new emerging democracies.
Some were leaders. Some were ordinary citi-
zens. Some had been in jail for many years.
And they all told me about the same thing.
They all said that "*“We want to be like Amer-
fog.

In this great, good, and generous nation,
the American mission endures, here at home,
and around the world.

We are its stewards.

It is up to us to ensure that, wherever the
road divides, America takes the right path—
remains true to its mission of leadership,
and remains the light and hope of humanity.

Thank you, and to the people of Southern
California, please know that all of us in
Washington will be working with Governor
Wilson and your Congressional delegation to
provide the help you need, Good night.

Mr. GREGG. Madam President, the
remarks of the President in the State
of the Union address last night were
excellent remarks that summarized
some of the concerns that many of us
had relative to the issues raised last
night by the President. The President,
of course, did make and deliver a well
prepared and excellent State of the
Union as to style and presentation. He
is a gentleman who has on many occa-
sions shown us that he has the capacity
to draw forth many ideas and concepts
in addressing the people of this country
through the forum of a joint session of
the Congress.

But I will say this about the Presi-
dent’s speech, because I think it needs
to be said; that is, that it had with it
a large amount of irony. If you look at
what he is suggesting in a number of
policy areas, for example in the area of
health care, where he has suggested
that we essentially nationalize the sys-
tem and allow it to be dominated by
the Federal Government; in the area of
education, where his program is one of
calling upon the creation of an outline
of a standard and curriculum which
would be designed here at the Federal
level and which will inevitably be
forced upon local communities and
States, either through litigation or
through direct regulatory activity as
part of the funding mechanisms and
things like chapter 1; in the area of job
training, where he is suggesting that
we basically have a Federal make-work
job program structured again along the
concepts which were once before seen
in this country, the CETA proposals—
all of these ideas which he is putting
on the table and which he has put on
the table last night in the phraseology
which was really superbly framed, real-
ly, in substance, are inconsistent and
contradictory to the basic theme of his
speech, which was that we, as a nation,
in order to address core issues which
concern us, such as crime, should take
more individual responsibility and
should have more of an awareness of
the need of individuals to care for
themselves and be responsible for
themselves and to be concerned about
this fellow citizens.
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In fact, it is totally ironic that in the
major new initiative that he discussed
last night, which was the welfare re-
form program, he is suggesting that we
reform a system, the welfare system,
which has broken down as a result of
the excesses of the Federal Govern-
ment in the area of demanding central-
ized control over a system. He is sug-
gesting that that system, which is bro-
ken, should be fixed by giving more
flexibility to the States and by requir-
ing more individual initiative in the
area of the individuals receiving the
benefits. But at the same time, he is
suggesting that reform for that sys-
tem—which is so fundamentally
flawed—he is suggesting taking the
exact concepts which created the
flawed system of welfare and applying
them to health care, applying them to
education, and applying them to job
training.

There is clearly an inconsistency and
an irony in that. Thus, as you look at
the phrasing of the speech, it was su-
perb, and the presentation was superb.
But the substance of the speech is in-
consistent and contradictory

It is especially inconsist.eut. in the
area of health care.

This is obviously going to be one of
the primary concerns as we address
this coming legislative session, and we
all know that the health care delivery
system in this country needs some sig-
nificant improvement.

But what is being proposed by this
administration is not improvement but
it is replacement. It is taking the sys-
tem which we presently have, and if
you were to compare it, for example, to
an automobile instead of saying, well,
it needs a new engine or needs a new
muffler or needs a new drive shaft,
what they are saying is we need a
brand new, entirely different vehicle to
operate.

The vehicle that is being proposed
here is a vehicle that is totally domi-
nated by the Federal Government. The
structure of the proposal brought forth
by this administration, Mrs. Clinton,
and the President is one which would
essentially lead to a nationalization of
the health care industry.

Why is that? Well, it is very simple.
There are two entities put in place here
which dominate up and down the
health care arena, all the activity in
the arena—the National Health Board
and a global pricing mechanism which
the National Health Board has as its
authority to exercise under the pro-
posal which is in the Clinton plan.

The National Health Board will es-
sentially be a regulatory agency which
will give the States all the flexibility
to do whatever the National Health
Board decides should be done. And in
giving the States that type of flexibil-
ity, it will assure the compliance oc-
curs in the area of the delivery func-
tion of health care through a global
pricing mechanism which is nothing
more than a waterfall of price controls.
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It becomes trickle-down health care
and, as a very practical matter, will in-
evitably lead, as it has in countries
like Canada and England, to a signifi-
cant drop in quality and rationing.
That, of course, is what we should not
have happen in reforming our health
care system.

There are reforms which have been
proposed by a number of Members in
this body, both Republican and Demo-
cratic Members, which we all agree on
today and which could be passed today
and which fundamentally improve the
health care system and which would
address the primary concerns which
the President has and I have and which
most Americans have, which is that
the people who need health care can
get health care coverage, that people
are not barred from health care as a re-
sult of a preexisting condition, that the
health care system does not find itself
being charged by insurance companies
which try to keep those people working
in industries which may be less healthy
out of the system or force them to pay
more, that we dropped, have a system
where doctors are practicing defensive
medicine because of fears about mal-
practice lawsuits and we allow the
technologies and the ideas which are
booming in the health care area and
which are helping people and which are
curing disease to continue to expand
and grow through addressing the anti-
trust laws.

All of those issues have already been
agreed to by a majority of both Houses
of the Congress and could be passed
today and would fundamentally im-
prove the health care system. But this
administration, rather than seeking to
take that sort of approach, has decided
no, we are not going to do that; instead
we are going to nationalize the system
and create everyone as a dependent of
a small board here in Washington.

Is that transferring to the individual
responsibility? Is that responding to
the health care crisis the way that he
has proposed that we respond to the
health care crisis? No, it is just the op-
posite. The same can be said for edu-
cation.

The education proposal of this ad-
ministration called Goal 2000, which
has a very nice, innocuous name, is es-
sentially a proposal which says we, the
Federal Government, know better how
to manage education than you, the
local communities, know how to man-
age education, than you, the parents,
know how to manage education. We are
going to design a national curriculum
for you now. It is voluntary. Of course,
it is voluntary. But just in case you de-
cide you do not want it, we are going to
structure it in a way where one of our
local community groups or your State
groups or maybe your national group
can come in and sue you and make you
force you to comply with it.

Alternatively, if that does not work,
we may make more Federal funds de-
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pendent on your complying with these
curriculum standards or other stand-
ards which we design here in Washing-
ton.

Once again the Federal Government
becomes the dominant force to force
more dependency. Is that consistent
with the welfare reform package which
is being proposed? No, it is totally in-
consistent. The welfare package which
is being proposed is stressing flexibil-
ity at the local level, allowing the
local States to make some decisions on
how they structure the welfare pro-
grams and improve their welfare pro-
grams and requiring that individuals
take responsibility for themselves. But
in the education arena, it becomes the
Federal Government dominating the
arena and individuals become depend-
ents of the Federal largess or the Fed-
eral kindness or the Federal Govern-
ment regulations, whichever you wish
to choose.

The same is true in the jobs training
program. So there is this dramatic in-
consistent step in the substance of the
speech, and I regret that it has not
really been noted. I listened to some of
the commentators last night, and I ap-
preciate the fact that they have found
the speech attractive and entertaining
and well delivered, and they referred to
it on occasion as being almost
Reaganese.

I call it ironic because I recall the
comments on the Reagan speeches. I
did not hear such when the President
spoke from people like Bryant Gumbel
and Peter Jennings. It seems to me he
was Reaganized in their view of Presi-
dent Reagan at the time he actually
delivered the speeches but now they ap-
pear to be willing to give this Presi-
dent the status of having given this
Reaganese-type of speech in the style.
That is true. It was brilliantly deliv-
ered and as I said the phraseology was
suburb. The substance was inconsist-
ent.

And I hope that as we move forward
in this next legislative session that
that part of the speech which talked
about individual responsibility, that
talked about giving States flexibility,
that talked about the need to reform
the way we approach Government in
this country and allow the people of
this country to once again take control
of their Government and to have the
capacity to make decisions without
being told how to do things by their
Government will be the theme that is
dominant and that we will not see our-
selves pushed further down the road to-
ward a centralized bureaucratic type of
society which has been designed for us
in the health care proposals, in the
education proposals, and in the job pro-
posals which are presently pending
from this administration.

At this time, I yield to the Senator
from Wyoming, Mr. WALLOP, such time
as he may desire under the previous
order.
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The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.

Mr. WALLOP. Madam President, I
thank the Senator from New Hamp-
shire.

Let me say that he has put his finger
precisely on what was wrong and what
was not commented upon by the press
on the President’s speech last night,
and that is the internal inconsistency.

It was a formula speech, beautifully
delivered, with well phrased portions
which were designed to appeal to the
American public which had been thor-
oughly polled.

But, Madam President, one of the
things that was very interesting to this
Senator when he was musing on the
fact that the symbol of America used
to be Uncle Sam was a benign figure
that sort of laid off in the country with
the striped hat and the sense of patri-
otism but not a sense of involvement
unless it was something like war.

Now the symbol has become not
Uncle Sam but great Aunt Nanny. The
Federal Government will do everything
for everyone. We will all be dependents
of that Government, make no mistake
about it, and the one veto threat the
President promised last night was
‘‘give me socialism or I will give you a
veto. Nationalize health care or I will
veto it.”

He did say that he would not tolerate
a further reduction in defense, but he
did not promise to veto that.

On the issue of welfare reform, which
he campaigned on, he was going to
change welfare as we know it. Last
year in his State of the Union speech,
he was going to change welfare as we
know it. He has yet to produce a rec-
ommended welfare reform. But during
the year just past, this administra-
tion's addressing of the welfare prob-
lems that Americans have identified is
guess what? To eliminate the work re-
quired for AFDC, to waive it.

The President told us all Americans,
that Government employees, Members
of Congress all have this wonderful
generous health care that we have been
provided by our employers, the public,
and that is what the public wants.

Madam President, what the Presi-
dent did not say is in the health plan
that they proposed Government em-
ployees are exempt because they do not
want to be part of the program that the
President has proposed. It was a bit
fraudulent to tell the American people
on the one hand that all he wanted to
do was to give them what the Govern-
ment employees wanted and then tell
the Government employees “‘I promised
not to give you what I am going to give
to the American people."

On the issue of crime, Madam Presi-
dent, the only thing that happened last
year was the Brady bill, which will do
nothing for crime—will do a lot for
symbolism—and cutting the budget for
prison construction, which will do a lot
for erime, nothing to crime.
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Madam President, we talk about fam-
ily. This is a button that Americans
care deeply about and was well pushed
by the President. But keep in mind the
performance of his administration has
been to have his Attorney General
fight the Congress, the Senate, the pre-
vious administration and the law to see
to it that child pornographers are not
judged so harshly as they have been
the year before. Is that the way we go
about protecting America’'s families?

Madam President, I hope during the
year—and I agree with the Senator
from New Hampshire—that we can ad-
dress the real problems that America
has, but we are not going to address
those problems by gathering them all
into the bosom of Washington and dic-
tating to every family, every small vil-
lage, town and city, every county and
State, just precisely how Washington
wants it solved.

And that was the call of the speech
last night. It was a call to arm the
Government against the States,
against the communities, against the
individuals of America, being told how
to behave. Actively serve your Govern-
ment. Your Government no longer
serves you. Your Government will be in
charge.

Madam President, I do not think that
is what the American people wish. I do
not think that is what the American
people are going to get. I do think that
is what the fight this year will be all
about.

Madam President, I yield to the Sen-
ator from Oregon such time as he may
choose.

Mr. PACKWOOD addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Oregon.

HEALTH CARE REFORM IS NO
CURE FOR DEFICIT

Mr. PACKWOOD. Madam President,
there was an excellent article in the
Wall Street Journal today by Senator
DOMENICI. I ask unanimous consent
that it be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[Wall Street Journal, Jan. 26, 1994]

HEALTH CARE REFORM IS NO CURE FOR
DEFICIT

(By Pete V. Domenici)

As we in Congress examine President Clin-
ton's health care reform plan in the wake of
his State of the Union message, we would do
well to recall what he told the nation about
its fiscal health last July: Health care re-
form is key to reducing the federal deficit
and keeping it down.

In fact, throughout last year's budget de-
bate, the president made it clear that he was
proposing a two-pronged attack on our na-
tion's deficit. The first step had been pre-
sented in his budget plan (primarily in-
creased taxes); the second step would come
in health care reform, which would, once and
for all, control federal health care entitle-
ments, and therefore, the federal deficit.
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‘*We need to bring the deficit down to zero,”
President Clinton said. *‘To do that, we have
to pass health care reform.” ¢

By the time the president's health care
proposal reached Congress in late October,
however, money ‘‘saved" from reforming fed-
eral health care programs was being ear-
marked not for deficit reduction but for ex-
tending coverage to the uninsured.

The administration’s plan is not unique in
using whatever savings are achieved via
health care reform to extend coverage. This
is true of other reform plans as well, includ-
ing the GOP Task Force proposal I have co-
sponsored. An important distinction, how-
ever, is that the GOP Task Force plan at
least recognizes that we cannot add to the
current deficit with uncontrolled and open-
ended health care entitlements. It places a
spending limit on any new health programs
8o that they cannot exceed the savings
achieved from controlling current health
program outlays. No such mechanism exists
in the administration's bill.

Consider the consequences. The deficit,
using the Congressional Budget Office's num-
bers, will dip slightly to below $200 billion in
four years. Then it begins rising again. With-
out the administration’s $300 billion in defi-
cit reduction from health care reform, as
promised back in July, the deficit will once
again reach nearly $360 billion within seven
or eight years.

In other words, most of the deficit reduc-
tion resulting from the $255 billion in taxes
and user fees and further cuts in defense
spending adopted last year will still not
eliminate the long-term deficit projections.
Failing to control entitlement spending dur-
ing last year’'s budget deliberations—particu-
larly the health care entitlement programs—
will go down in history as the great missed
opportunity of the Clinton administration.

How, then, can Mr. Clinton make good on
his stated desire to take the deficit ““‘down to
zero™'?

The first option, obviously, is more taxes.
But, economic negatives aside, there clearly
is little political support for more taxes.

Some will argue that we can cut more out
of the defense budget. But the defense budg-
et, already on a downward path since 1985,
will be reduced further under the Clinton de-
fense plan. In just a short four years we will
be devoting less than 3.2% of our gross do-
mestic product to national security, a level
not seen since 1940.

How about more cuts in other domestic
programs? Not easy. Just to stay within the
spending limits established in the budget,
discretionary spending will have to be re-
duced nearly $20 billion over the next five
years—not counting at least $25 billion for
the President's investment initiatives he
claims he didn't get last year.

Bob Reischauer, director of the Congres-
sional Budget Office, recently observed: “All
the numbers that will be generated for the
health care reform debate will be highly un-
certain and should be treated accordingly."
Unfortunately, health care estimates in the
past have underestimated the costs and over-
estimate the savings. Two examples: When
the Medicare hospital insurance program
was adopted in 1965, it was estimated to cost
about $9 billion in 1990; the actual cost was
$67 billion. When the 1990 Budget Agreement
was adopted, we thought we had cut the cost
of federal health programs by more than $42
billion. Since then, ‘‘technical reasons' have
more than wiped out any real savings.

If we repeat history and our estimates are
off by similar magnitudes, hold on. Instead
of helping to reduce the deficit, as the ad-
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ministration still asserts, the White House
plan could increase the deficit by $400 bil-
lion. National health care expenditures could
be more than 19% of GDP. Therefore we
would go through a tremendous shake-up of
the health care system, not reduce the fed-
eral deficit and not change the proportion of
our national wealth devoted to health care.
If would behoove us all, regardless of polit-
ical affiliation, to be humble in our ability
to predict the fiscal impact of any proposal.
Let us hope that the administration, in an
effort to guarantee health security to all
Americans that can never be taken away,
does not ignore our country's economic secu-
rity, threatened by increasing federal debt.

HEALTH CARE

Mr. PACKWOOD. Madam President, I
had a sense of deja vu last night. The
President, at one point in his speech,
related to health care and said:

And, T might say, employer-based private
insurance for every American was proposed
20 years ago by President Richard Nixon to
the United States Congress. It was a good
idea then, and it is a better idea today.

I say deja vu, because I was the Sen-
ator that introduced that bill for Presi-
dent Nixon and carried that bill 20
years ago. It was defeated by an inter-
esting combination of both the right
and the left. The right not liking the
employer mandate; the left wanting
national health insurance. Together,
they succeeded in killing the bill.

But I agree with the President. It was
a good idea by President Nixon, and it
is a good idea today.

I would say to the President, he will
find Republicans who will work with
him if—if—there is not imposed an im-
mense Government bureaucracy and if
there is no Government monopoly
through which you must purchase your
insurance.

But can we agree with him that there
should be universal coverage, that ev-
eryone should be covered? You bet we
can. Can that be phased in overnight?
Maybe not. Maybe we have to do it
over 1 year, 2 years, 3 years, b years.
But we will agree with him on univer-
sal coverage. We will.

Will we agree that there should be no
exclusion for a preexisting illness? We
will.

Will we agree that you ought to be
able to keep your coverage when you
change jobs? You bet.

Do we think that small business
ought to be able to buy insurance at
the same price as large business?
Again, we agree with that, and it can
be relatively easily accomplished.

Do we think you ought to be able to
choose your own doctor? Absolutely.

Here, however, comes the rub. I think
we can agree with the President on 80
percent of what he wants. It is the 20
percent that may be the sticking point,
and it could be a fatal sticking point.

I do not think the Republicans—I
know 1 cannot—support Government
price controls for medicine. I know the
President, at the moment, says that is

201

not part of his package. But a package
as introduced may not be the package
as it attempts to come out of the Con-
gress. And if price controls are in this,
we will not support it.

If there are health alliances in this
bill through which you are compelled
to buy your health insurance instead of
being able to purchase it through pri-
vate insurance companies, I think we
will not support it.

And if there is a prohibition against
States experimenting, varying the na-
tional plan a bit so that my State of
Oregon could not experiment with its
Medicaid waiver plan, so other States
could not experiment with their idea of
what is the best way to have a health
insurance plan for their States, then I
think we would not support it.

But in this whole area, there is room
for conciliation and compromise. This
does not have to be the budget battle of
last year. This, instead, can be NAFTA,
from where you will have Republicans
and Democrats for the bill and Repub-
licans and Democrats against the bill.

I will conclude with what I said at
the start. I introduced a bill very simi-
lar to this bill for President Nixon 20
years ago and supported it then. It was
an employer-based bill. It was a man-
date on employers.

I would prefer the German system,
where we mandate individuals to have
to purchase their own insurance. The
employer pays half the bill and the pre-
miom is withheld from your wages. It
is a flat percentage, but it is based on
your wages. Assume the percentage is
10 percent. If you make $10,000, you pay
$1,000. If you make $20,000, you pay
$2,000. The employer matches. It is
more like automobile insurance in this
country, where we compel individuals
to have their own insurance. I would
prefer that.

But there is room for compromise, as
long as we do not attempt to compel
price controls and some kind of manda-
tory Government monopoly that would
be the only type of insurance,

I compliment the President. I com-
pliment his reference to President
Nixon, with whom many of us are hav-
ing lunch today.

I thank the Chair and yield back the
remainder of my time.

Mr. DOMENICI addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Mexico.

VIOLENT CRIME

Mr. DOMENICI. Madam President, I
do not have very much time here this
morning. Obviously, 5 minutes does not
allow me to review the President's

speech.

I congratulate him on the speech in
terms of content of the message and
the way it was delivered. Obviously,
the President is very good at that and
I am sure he knows it. And I am sure
the American people appreciated the
speech in terms of raising their spirits.
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I choose today just to take a few
minutes to talk about one aspect of the
President's speech that I agree with.
That has to do with violent crime by
our teenagers and young people.

First of all, I am convinced that we
have an opportunity, because of this
President, to adopt some very, very
tough but, as he said, smart new laws
with reference to crime; crime preven-
tion in particular with reference to vio-
lent crime.

But I am concerned, while the Presi-
dent is for three times and you are
out—meaning with a third felony of a
violent nature you get life imprison-
ment and you do not get out—I am
concerned that there are other provi-
sions of the crime bill that the Senate
passed that are very good and at least
implicitly the President supports, but I
am not at all sure that the Democratic
majority in the House is not going to
do what they have done on several
other occasions when a crime bill is
sent to them. I am concerned that they
will not adopt a bill that is strong
enough and will go to conference and
we will not bring back to the U.S. Sen-
ate and the House and thus to our peo-
ple and ultimately to the President—
we will not bring back the kind of
crime bill that left the Senate in terms
of dealing with violent crime.

So I would just like to suggest that I
think our conferees, the distinguished
chairman, Senator BIDEN, and the
ranking member, Senator HATCH, de-
serve our assistance once again. I in-
tend today to discuss a motion I intend
to introduce to instruct conferees,
which I hope all Senators, or at least
an overwhelming majority, will sup-
port. It will take on the issue of three-
time losers. It will also take on truth
in sentencing. It will say we ought to
build the regional prisons that were
provided for in the Hatch crime bill. It
will highlight about six or seven sec-
tions that we are not at all sure the
House will accept. And we are saying
to our conferees in this motion to in-
struct that we want you to insist on
these tough provisions.

Now, I will outline them in more de-
tail. I will be speaking with Senator
HATCH and perhaps Senator BIDEN
today. The following remarks outline
my reasons for doing this and my con-
cern. If ever there was a time that vio-
lent crime was on the minds of our peo-
ple, it is now. It is the most serious
substantive issue in the minds of aver-
age Americans wherever they are. It is
far more important today than any of
the other issues raised in the Presi-
dent’s State of the Union address or
that we raise regularly here. It might
be in the minds of Americans, three
times as important as health care re-
form. There might be three times as
many Americans concerned about vio-
lent crime as there are about health
care and other substantive issues.

So what I suggest is that we, once
again, give our leaders, who are going
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to conference soon, support by telling
them we insist on the tough parts of
this bill and that we insist that they
come back from conference with those
provisions in the bill.

Mr. President, one of the most impor-
tant tasks of this session of the Con-
gress will be to enact a comprehensive
and effective crime bill. The threat of
violent crime has risen to become the
No. 1 concern of the American people.
We must respond to this concern in a
forceful way, or we will lose not only
the war on crime but the confidence
our citizens have in the ability of the
Government to control the outbreak of
violence in our streets.

The Senate took a major step in that
direction by passing a bill last fall that
includes significant initiatives to pun-
ish and reduce violent crime. Senators
BIDEN and HATCH did a masterful job of
fashioning a strong, bipartisan bill
that was approved in the Senate by a
vote of 94 to 4. They deserve our
thanks, and our strong support when
they go to conference with the House.

Indeed, the conference with the
House represents the most difficult
hurdle for enactment of a major crime
bill.

In the past, major crime bills have
been enacted despite the House Judici-
ary Committee. The first major crime
bill of the 1980’s, the 1984 Crime Act,
was included on a continuing appro-
priations resolution after House Repub-
licans successfully amended the resolu-
tion on the House floor. The 1986 and
1988 antidrug abuse acts were enacted
only due to intense pressure from the
White House and congressional leader-
ship, and the provisions of these bills
were adopted in ad hoc conferences
that often included members not on
the House and Senate Judiciary Com-
mittees.

Unfortunately, we all know the fate
of the 1990 crime bill; it would have
been vetoed by President Bush after
the House Judiciary Committee con-
ferees successfully removed its strong-
est provisions.

I am not a member of the Judiciary
Committee, and will probably not be a
conferee. But I want to assist Senators
BIDEN and HATCH and the other Senate
conferees. We need to help them by
sending a strong, unmistakable mes-
sage to the House conferees that cer-
tain aspects of the crime bill are non-
negotiable; that we will not stand for a
conference agreement that eliminates
or softens those portions of the Senate
bill that are the toughest on violent
criminals. The best way to do this, and
to provide support for the Senate con-
ferees, is to instruct those conferees to
insist on retaining these provisions.

At the appropriate time, I will move
to instruct the Senate conferees to re-
tain those provisions that have the
greatest potential in the near term for
reducing violent crime and punishing
violent criminals. Undoubtedly there

January 26, 1994

could be disagreements about the scope
of the instructions to the conferees.

However, there should be no disagree-
ment that the crucial elements of any
crime bill should include provisions to
put three-time losers behind bars for
life; to require truth in sentencing; to
increase penalties for crimes commit-
ted with firearms; to provide additional
prison space; to provide additional pen-
alties and resources to combat gang vi-
olence; and to provide additional re-
sources to prevent violence against
women.

My instructions will not include
many of the aspects of the Senate bill
that focus on alternative activities for
youth, rehabilitation, and other pro-
grams not directly related to penalties
and incarceration for violent criminal
offenders. I support many of these pro-
grams, but my focus will be on those
aspects of the bill that will meet the
greatest opposition in the House,

In addition, my instructions will not
address the Violent Crime Reduction
Trust Fund. It is a foregone conclusion
that any agreement will include a
means to provide funding for the crime
bill without adding to the deficit.

At the appropriate time, I intend to
move that the Senate instruct the con-
ferees on the crime bill to insist on the
Senate position on seven sections or
groups of sections in the crime bill.

One of these is the three strikes,
you're out provision, which the Presi-
dent endorsed in his State of the Union
Address. I would include instructions
that we insist that three time losers—
violent felons convicted of three
crimes—be sentenced to life imprison-
ment, as provided in the Senate bill; 7
percent of criminals commit 70 percent
of violent crimes. Lawmakers from
around the country, including the Gov-
ernors of California and New York, rec-
ognize that it is time to lock up—per-
manently—these violent criminals that
continue to prey on the public.

Truth in sentencing is also a key
component of the Senate bill. My in-
structions would include an insistence
that the Senate conferees retain the
section authorizing 10 regional prisons
for violent criminals and violent crimi-
nal aliens. This proposal was included
in the Republican crime bill sponsored
by Senator HATCH. It includes the
truth in sentencing provision, which
would require that States can qualify
to put convicted criminals in these re-
gional prisons only if State law is
modified to require defendants to serve
at least 85 percent of the sentence or-
dered for crimes of violence.

In addition, I would instruct the Sen-
ate conferees to insist on sections 101
through 103, which would authorize an
additional 100,000 cops on the street for
State and local governments. While I
have concerns about committing Fed-
eral resources for the long term for
such a program, it is clear that addi-
tional police can at least have a deter-
rent effect on crime in the streets.
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Sections 201 through 215, the Federal
Death Penalty Act of 1993, provides for
the death penalty for a variety of Fed-
eral crimes, including the participation
of drug kingpins in a continuing crimi-
nal enterprise and the use of a gun dur-
ing a crime of violence or a drug traf-
ficking crime. It is vital that we se-
verely punish those who use firearms
in crimes of violence and that we in-
clude these sections in a final crime
bill.

Sections 601 through 624 would pro-
vide for additional penalties and re-
sources for the prosecution of gang-re-
lated crimes. it is clear that one of the
major components of street crime is
the proliferation of gangs that are
committed to drug activity and other
criminal enterprises. Senator DOLE rec-
ognized this when he offered the
amendment to the crime bill that con-
tains many of these sections. Gang ac-
tivity that involves murder or conspir-
acy to commit murder would be pun-
ishable by death or life imprisonment;
gang leaders could receive minimum
mandatory sentences of 15 years for
certain violent crimes; Federal rack-
eteering criminal charges could be
brought against individuals who in-
volve minors in criminal enterprises;
and serious juvenile drug offenders
could be tried as adults.

Section 2405 of the Senate crime bill
contains the D'Amato-Domenici
amendment which requires mandatory
prison terms for use, possession, or car-
rying of a firearm or destructive device
during a State crime of violence or a
State drug trafficking crime. My in-
structions would insist that the con-
ferees retain this provision.

Finally, my instructions would re-
quire the Senate conferees to insist on
section 3221 of the Senate bill, which
authorizes grants to State and local
governments to combat violent crimes
against women. One of the most alarm-
ing and disturbing trends in recent
years has been the increase and feroc-
ity of violent attacks on women in our
society. This provision will provide for
grants to State and local governments,
including Indian tribes, for programs
for the apprehension, prosecution, and
adjudication of persons committing
such crimes.

Mr. President, not everyone will
agree with this list of essential ele-
ments of the Senate crime bill; no
doubt there are other provisions that
could be included. However, these sec-
tions are the core of the effort to re-
move three time losers from society; to
require truth in sentencing; to increase
penalties for violent crime; to provide
prison space for violent criminals; and
to assist State and local governments
with the resources to combat violent
crime.

I hope every Senator will vote in
favor of these instructions. We need to
help Senator BIDEN and Senator HATCH
in every possible way, and the best way
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to do so would be a unanimous vote in
favor of these provisions.

There being no objection, the mate-
rial was ordered to be printed in the
Record, as follows:

DOMENICI MOTION TO INSTRUCT CONFEREES ON
H.R. 3355, THE VIOLENT CRIME CONTROL AND
LAwW ENFORCEMENT ACT OF 1893

Mr. President, I move that the conferees
on behalf of the Senate on H.R. 3355 be in-
structed to insist on the Senate position in
the following sections of the Senate amend-
ment:

Sections 101-103, the Public Safety Part-
nership and Community Policing Act of 1993,

Sections 201-215, the Federal Death Pen-
alty Act of 1993, including section 213 regard-
ing the death penalty for gun murders during
Federal crimes of violence and drug traffick-
ing crimes;

Sections 601-624, criminal youth gangs and
gang prosecution;

Section 1341, regional prisons for violent
criminals and violent criminal aliens, in-
cluding section 1341(d)(1)(A) requiring truth
in sentencing;

Section 2405, mandatory prison terms for
use, possession, or carrying of a firearm or
destructive device during a State crime of
violence or State drug trafficking crime;

Section 5111, mandatory life imprisonment
of persons convicted of a third violent fel-
ony; and

Section 3221, grants to combat wviolent
crimes against women.

Mr. FAIRCLOTH
Chair.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

addressed the

THE PRESIDENT'S STATE OF THE
UNION ADDRESS

Mr. FATRCLOTH. Madam President,
I have spent 45 years of my life in the
private sector, meeting a payroll every
Friday as a businessman and farmer. I
have watched the Congress, each time
it came into session and adjourned,
make it more difficult for me and
every other businessman in this coun-
try to run a business. New rules, exces-
sive rules, regulations, and new Gov-
ernment spending programs have led
this country on a path to economic ca-
tastrophe.

Last night, the President spoke
about his desire to radically change the
health care system in this country, all
in the newly coined phrase of ‘“‘health
security.” We already have the finest
health care system the world has ever
known. The security most people want
is economic security. President Clinton
has already hit the working people of
this country with the largest tax in-
crease in history, including a retro-
active tax increase. Now he wants an-
other tax increase to pay for a new
health-care-bloated Government bu-
reaucracy. I am adamantly opposed to
it.

This is not economic security. We
need to make health care more afford-
able for working people who are most
concerned about the security of their
pocketbooks.
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President Clinton also mentioned re-
forming the welfare system in his
speech last night. I wish he were sin-
cere in his desire, but I am afraid it is
more of the same hollow rhetoric that
has become the trademark of Mr. Clin-
ton. Of all of the spending programs
implemented by the Federal Govern-
ment, I do not know of a group that
has been a bigger failure than those
collectively known as welfare. Some
almost $4 trillion of American tax-
payers’ money has gone into so-called
poverty programs in the last 30 years.
It has been well intended, but they
have destroyed the initiative of whole
generations of citizens to participate in
the American process of working for a
living.

Observers from across the political
spectrum have recognized that a sim-
ple, commonsense principle has gotten
our Nation and the poor into the
present fix we are in. You get more of
what you pay for, and for the last 30
years we have paid people not to work.
So we have more welfare and more peo-
ple not working. We have people who
are paid but do not work. Con-
sequently, we have seen an explosion of
entitlement spending and entitlement
mentality that has permeated the
mindset of a large segment of the
American people. Millions of Ameri-
cans live day after day, month after
month, year after year, and generation
after generation, on paychecks from
the Government and never give any-
thing in return, except the assurance
that they will stay poor and continue
to fuel the Government’s poverty ma-
chine.

I propose that we place a cap on the
growth of welfare entitlement spend-
ing. We must restrict the long-term ag-
gregate growth in welfare spending to 4
percent. Some individual programs
might, under some conditions, have to
grow more, but others would have to
grow less. But the total aggregate
would have to be no more than 4 per-
cent.

Madam President, it omnly makes
common sense to expect that people
who are being given a helping hand by
the working people of America should
expect at least to do a day’s work for
themselves. Those working taxpayers
who struggle every day with no guar-
antee should not be expected to guar-
antee a way of life for those who
choose not to work.

The search for true welfare reform
will come from spending the taxpayers’
money more wisely. The current proc-
ess is blind, it is reckless, it writes
checks to the numerous failed Federal
and State programs. To get the welfare
house in order, we have to have firm
caps and stop spending. I look forward
to working toward true welfare reform
with men and women of good will of
both parties.

Finally, last night, Mr. Clinton said
that some people do not want to get off
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of welfare because then they would
have to pay taxes for support and
health insurance for those still on wel-
fare. Unbelievably, he said this was in-
credible that they should have to work
and pay taxes. Well, it might be incred-
ible to him because he has never been
involved in the private sector. But it is
time that he realizes there are a lot of
us out there who have worked and paid
taxes all of their lives, never taking
anything from the Federal Government
but giving always.

I yield the floor.

Mr. CRAIG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Madam President, in
light of the time of the special order
and the time of the leader in his open-
ing comments, I ask unanimous con-
sent for an additional 5 minutes.

Mr. REID. Madam President, the ma-
jority will yield 5 minutes to the Sen-
ator from Idaho.

Mr. CRAIG. I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator is recognized.

THE PRESIDENT'S STATE OF THE
UNION MESSAGE

Mr. CRAIG. Madam President, last
night in the State of the Union Ad-
dress, we heard our President speak
from the well of the House in an emo-
tionally charged statement that I
think sincerely addressed some of the
key issues that this country and our
citizens demand be spoken to and
clearly are beginning to demand that
this Congress respond to in a respon-
sible fashion.

But, again, our President attempted
to sell an idea that the American peo-
ple are rapidly beginning to reject, and
that is his concept and his wife's con-
cept of health care reform.

Clearly, we all recognize that our
health care system does not serve all
Americans. There are those who fall
through the cracks and desperately
need care, and this Congress should ad-
dress that issue. Senator KEMPTHORNE
of Idaho, and myself, in the last week,
have traveled across our State holding
town meetings and listening to thou-
sands of Idaho citizens, and we heard a
very clear message from those citizens
and that was: Do not vote for the Clin-
ton plan.

We do not want a federalized, feder-
ally controlled health care system in
this country. Now, while we know
there are needs and while we recognize
that costs must be contained because
our own insurance and our families’
welfare is at risk, we also recognize
that the Federal Government largely
creates bureaucracies that grow in size
while their ability to serve in a busi-
nesslike fashion rapidly diminishes,
and the quality of what we attempt to
achieve through these kinds of federal-
ized programs ultimately does not
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serve the citizens in the fashion that
they would expect to be served.

So, Mr. President, I know you tried
hard last night to sell your program.
But be ready to accept a different pro-
gram. Be ready to work with the Con-
gress in making the kinds of adjust-
ments that are going to deal with anti-
trust, that are going to deal with mal-
practice, that are going to deal with
driving down the costs, but are going
to allow our system, our quality, best-
in-the-world health care system, to re-
main in the private sector where it be-
longs and where it can be controlled by
the consumer and not a Federal bu-
reaucracy sitting in Baltimore or sit-
ting in Washington, DC, like our cur-
rent Federal bureaucracy, that has al-
ready made Medicare a program that
does not serve the citizen in the fash-
ion that it was designed.

Mr. President, you made another ap-
peal last night. It was an appeal to law-
abiding citizens—I think you called
them sportsmen and hunters—to stand
out of the way of their second amend-
ment rights so you could control
crime.

Mr. President, it is not the law-abid-
ing citizen’s problem. It is the criminal
of our society who misuses the gun
that has created the problem in this
country that has all Americans crying
out for a solution. And if you will work
with us here in the Senate in the
crafting of a crime bill much like the
one that we have already passed that
goes after the criminal and not the
law-abiding citizen and his or her con-
stitutional rights, then you are going
to have our full cooperation. We will
work with you, we will devise and re-
vise the crime laws of this country to
go after the criminal and to hold whole
the law-abiding citizen and his or her
constitutional rights.

One other issue, Mr. President, you
are absolutely right on, and that is the
question of welfare reform. If you stick
to your ideas and work with us, we will
have welfare reform and those com-
binations will serve our country well
for now and into the future.

I yield the remainder of my time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Utah.

THE NEED FOR PRESIDENTIAL
LEADERSHIP ON THE CRIME BILL

Mr. HATCH. Madam President, I will
speak just a few minutes here.

The American people are demanding
that Congress take action against
crime. The Senate has acted. We have
passed a very tough bill.

Last week, I wrote a letter to Presi-
dent Clinton urging him to call on the
Congress to pass certain key provisions
that are currently a part of the Senate
crime bill. Last night, the President
endorsed one of these measures: the
three-time-loser provision. I commend
him for this step. Still, I am concerned
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that without his strong, specific sup-
port and leadership on several worthy,
tough-on-crime provisions, they will be
jettisoned in conference or signifi-
cantly weakened.

Accordingly, I again ask President
Clinton to express his support publicly
for the following provisions of the Sen-
ate-passed crime bill. I am only listing
some of them.

No. 1, comprehensive Federal death
penalty. The President must make it
clear that he expects the Congress to
pass a true workable death penalty
that is free from any gutting amend-
ments, such as the Racial Justice Act,
which death penalty opponents may
seek to add to the bill.

No. 2, death penalty for major drug
traffickers. The Senate added a provi-
sion authorizing the death penalty for
major drug traffickers even where mur-
der is not directly involved. It is al-
ways indirectly involved. The Senate
needs President Clinton’s personal en-
dorsement of this provision because
some reports indicate that the Depart-
ment of Justice opposed inclusion of it
in the crime bill.

No. 3, $6 billion in increased prison
construction. Given current prison
overcrowding, providing resources for
additional prisons is one of the most
important steps the Federal Govern-
ment can take to keep criminals off
the streets, and President Clinton
should support this effort.

No. 4, truth in sentencing. The Amer-
ican people are fed up with a revolving
door criminal justice system wherein
vicious criminals serve only small por-
tions of their sentences. The Senate
crime bill conditions a State’s ability
to participate in the new Federal re-
gional prison system on the State’s
adoption of truth-in-sentencing poli-
cies.

No. 5, Federal anti-gang initiative.
The growth in criminal street gangs
and the violence they spawn has truly
made gang violence a national prob-
lem. There are at least 215 identified
gangs in the Salt Lake City region of
my home State of Utah. The Senate
adopted an amendment making it a
Federal offense to participate in a
criminal street gang, to recruit persons
into such gangs, or engage in gang-re-
lated crimes. The provision subjects
gang members to stiff mandatory mini-
mum penalties.

No. 6, mandatory minimum penalties
for violent offenders. The Senate meas-
ure provides enhanced mandatory min-
imum terms of imprisonment for the
use of a firearm in the commission of a
crime.

No. 7, expedited deportation of alien
terrorists. The Senate bill establishes a
special mechanism for removal of alien
terrorists.

No. 8, rural crime provisions. In rec-
ognition of the growth of crime in our
Nation's rural areas, the Senate bill
contains a $355 million initiative to ad-
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dress crime in such areas. Rural States
have a growing crime problem and need
this additional assistance.

No. 9, telemarketing fraud. Our Na-
tion's citizens are increasingly being
victimized by telemarketing scam art-
ists. The Senate bill contains a biparti-
san provision making telemarketing
fraud a Federal offense and authorizes
funding for additional FBI agents and
Federal prosecutors.

The Senate bill, of course, contains
many other worthy provisions, includ-
ing the Violence Against Women Act,
which have strong bipartisan support. I
am confident that President Clinton
shares my view that law enforcement,
vietims, and prosecutors cannot afford
to have these measures weakened or re-
moved in conference. The President's
public support and his willingness to
fight for these provisions would go a
long way toward insuring that Con-
gress will pass a tough anticrime bill.

Action speaks louder than words. We
need the President to actively fight for
all of these specific and important
parts of the Senate-passed bill. There
are others as well, but I have run out of
time. I yield the remainder of my time
and thank my colleague from Nevada
for his patience and courtesy.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time of the Senator from Wyoming has
expired. The time from 9:45 to 10:20
shall be under the control of the major-
ity leader or his designee.

The Senator from Nevada.

Mr. REID. Madam President, I ask
unanimous consent the next 20 minutes
be controlled by the Senator from Ne-
vada [Mr. REID], and the Senator from
Illinois [Ms. MOSELEY-BRAUN].

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

THE STATE OF THE UNION

Mr. REID. Madam President, the def-
icit reduction package that passed last
year had a number of important ele-
ments in it. Those elements have borne
fruit. We talked, when the package
passed, about creating new jobs. That
has been accomplished. Last year we
created 1.6 million jobs. That is more
jobs than were created in the total of
the previous 4 years.

In addition to that, it has been fore-
cast that there will be 2 million new
jobs created this year. That is impor-
tant. It can be attributed to the deficit
reduction package that passed last
year.

In addition to that, we were told that
the top 1 percent of American tax-
payers would pay more taxes; that the
99 percent of other taxpayers would
pay less taxes or no more taxes. That is
the fact. So when people go to pay
their taxes on April 15th, there will be
approximately 1 percent of the Amer-
ican public, that are the wealthiest
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people in America, who will pay more
taxes; 99 percent of the people in Amer-
ica will find out on April 156th that they
will pay less taxes or no more taxes.

In addition to that, the deficit reduc-
tion package indicated that we would
do something significant relating to
the accumulation of debt. That has
been accomplished. It was forecast last
year that we would have a debt, a year-
1y deficit, of over $300 billion. The prog-
nosticators were 40 percent wrong.
Conservative estimates are that we
will be under the figure by more than
$120 billion. These are some of the
things that occurred as a result of the
action that this Congress took last
year.

As to crime, the President’s speech
last night directed the American
public’s attention to crime. Not only
did he direct the attention of the
American public to crime, which is
easy to do because it is on everybody’s
mind, but he talked about doing spe-
cific things. It is easy to talk about
how bad crime is in America but it is
more difficult to do something about
it.

It is recognized that T percent of the
criminals commit over 75 percent of
the violent crimes. Therefore, we must
do something to keep that 7 percent off
the streets. That is the reason the
President has called for “‘three strikes
and you're out'; three violent crimes
and you are locked up for life without
the possibility of parole. I think that is
important.

I think it is also important that the
President is calling for more police of-
ficers to be on the streets—in fact,
100,000 police officers—because it has
been established that the mere pres-
ence of police officers stops the com-
mission of crimes.

In addition to that, we hear a lot
about punishment. But in America
today, as the President indicated last
night, punishment is not good because
it is severe, punishment is good be-
cause it is certain. We have lost the
certainty of punishment in our crimi-
nal justice system. Therefore, we need
to develop certainty of punishment.
When a person commits a crime, he
must serve the time that he is given,
and that is why, under the crime bill
that has passed this body calls for
doing something about prison sen-
tences. If we have to build more pris-
ons, we will build more prisons.

From 1979 to 1981 in America, over
50,000 children were killed; over 50,000
children were murdered. A child would
be safer in Northern Ireland or in
Bosnia with those statistics than in
America. These are children who are in
elementary school or in middle school.
Not high school kids, not college kids,
but young boys and girls. The latest
records that we have show that over
50,000 were killed in a 12-year period. It
is obvious we have to do something
about violent crime. That is why the
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President is doing more than just talk-
ing. He is suggesting and recommend-
ing and directing Congress to do some-
thing about it.

In America last year, over 13,000 peo-
ple were killed with guns—over 13,000.
Of the industrialized nations, the coun-
try next in line, that is second to the
United States, is Japan. About 70 peo-
ple were killed in Japan last year with
guns, and we had 13,000. Then is it a
wonder that Jim Brady, sitting behind
me last night, received a standing ova-
tion for the leadership that he has
given in this area? Jim Brady is a Re-
publican and was a Republican press
secretary for a Republican President.
This is not some screaming liberal call-
ing to do something about guns. Jim
Brady is a Republican. The man that
he took a bullet for, President Reagan,
supports the Brady bill. So for all my
friends on the other side of the aisle
who are saying that the Brady bill is
liberality at its zenith, they simply do
not understand that the American pub-
lic wants something done. Even mem-
bers of the NRA support the Brady bill;
the vast majority of the members of
the NRA support the Brady bill. We
must do something, and we have done
it with the Brady law.

We hear a lot about welfare, but my
friends on the other side of the aisle
should understand that President Bush
vetoed a welfare reform bill, one spon-
sored by Senator SIMON, Senator
BOREN, and myself, a bill that would
have established pilot projects
throughout the United States to bring
about programs like the old Works
Progress Administration. So before my
friends on the other side of the aisle
get too carried away, they should un-
derstand that President Bush vetoed
that legislation.

Of course, we need to do something
about welfare, and a program has been
laid out to do something about it. It is
now in broad terms. The President said
he will become more specific when he
sends a bill to Congress. Yes, we have
to do something about welfare, and it
should be done in conjunction with
health care reform.

Last night, the President referred to
a medical catastrophe that occurred to
a family from Reno, NV, the Anderson
family. I do not know the Anderson
family in Reno, NV. Neither does my
friend from Tennessee nor my friend
from Illinois, who are here on the Sen-
ate floor, but in Illinois and in Ten-
nessee and all through Nevada, there
are many people with situations just
like the Andersons, people who have
become bankrupt as a result of their
family becoming ill, something over
which they had no choice or control.

We must do something about health
care because there are too many An-
dersons in this country; 81 million
Americans with preexisting illnesses
who have difficulty getting insurance
or cannot get insurance. Why must we
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have insurance? Because I have had
people say to me, “I am 25 years old
and I don't have to be insured. It's my
business.”

But it is not an individual’s business,
it is society’s business. Why? Because
when that 25-year-old man is in an
automobile accident or needs emer-
gency treatment, who pays for that?
That individual goes to an emergency
room, gets the most expensive care
available in America, and we pay for it.
We all pay for it in the form of higher
insurance premiums, higher hospital
and doctor bills and, of course, we pay
for it in the form of higher taxes for in-
digent care. So, it is society’s respon-
sibility that that 25-year-old man says,
“I don't have to be insured.”

This situation must be addressed,
and that is what the President laid out
in some detail last night. The Presi-
dent detailed the reasons that the ad-
ministration’s plan is not socialized
medicine, as some people are saying.
This is ridiculous, for lack of a better
response. In fact, the President went
out of his way to tell us that it would
be a market-driven health care reform
system, and we all know that that is
what we are working toward.

Some have said we do not need to
drastically change our health care. We
must do it. For example, we must be
concerned about prenatal care so that
any pregnant woman in America, no
matter how rich or how poor, is going
to have the appropriate prenatal care.
Throughout Nevada, women go to de-
livery and have not seen a doctor.
Why? Because it is too expensive.

That is what health care reform is all
about. It is about providing the nec-
essary care at an affordable cost.
Women who have babies who have not
had prenatal care are certainly more
apt to have premature or unhealthy ba-
bies and the cost escalates. Women who
obtain prenatal care are more likely to
deliver healthy babies and costs are
contained.

It is no secret that the American peo-
ple are unhappy. Their unhappiness
ranges from health care to crime to the
current welfare program, and of course
to urban decay. There is no question
we live in turbulent times. The Amer-
ican people are seeking solutions. Real-
ly, what they are seeking is leadership.
The problems I outlined this morning
about deficits, health care reform, wel-
fare reform, and crime are not partisan
issues. These are not problems that are
Democratic or Republican. These are
problems that the American people
have to deal with, and they are tired of
gridlock and castigation and name
calling and finger pointing. They want
solutions, and I think that is why the
people believe in President Clinton. He
may not be able to deliver a speech
like Ronald Reagan, but he is able to
take on the hard issues, and that is
what we have to do. We have to do
something about crime, something
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about welfare, something about health
care. We cannot just talk about these
problems. We must have specific solu-
tions. The President has come forward
with solutions and now the Congress
must act.

It has been said that a true leader in-
spires conviction in others. Last night
President Clinton talked about leader-
ship and he did it with conviction. 1t is
time that we, as the American public,
should follow his lead and do some-
thing about these most pervasive prob-
lems that are now confronting the
American people.

1 yield my time.

Ms. MOSELEY-BRAUN addressed the
Chair.

The PRESIDING OFFICER (Mr. DOR-
GAN). The Senator from Illinois.

A CALL OF ACTION FOR CHANGE

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, last night President Clinton gave
the State of the Union Address. I found
it to be a call of action on a wide-rang-
ing agenda for change. This President
was elected in 1992 because he promised
to bring about change. That is what he
and the majority of this Congress have
done for the past year, and that is what
the Congress and the President must
continue to do.

Last year, gridlock was finally bro-
ken. As the President pointed out last
night, Congress and this administra-
tion, working together, enacted legisla-
tion that cuts the deficit by $500 bil-
lion, gives people the ability to deal
with serious family and medical prob-
lems without risking losing their jobs,
makes voter registration easier to fur-
ther open up our democracy, imple-
ments the North American Free Trade
Agreement and, at long last, makes the
Brady bill the law of the land.

The end of gridlock has been good for
our economy. Interest rates are at
their lowest level in decades. Unem-
ployment is down. Inflation is down.
Federal deficits are down, down actu-
ally by more than 40 percent than the
estimates of just 2 years ago.

Job creation, on the other hand, Mr.
President, is up. Economic growth is
up. Consumer confidence is up.

There is a lot for us of which to be
proud. But, as the President said last
night, there is more to do. Indeed,
there is a lot more to do.

I believe the President showed great
leadership in laying out a comprehen-
sive, ambitious agenda for change. I
would like to talk for a moment about
three of the items on that agenda.

First, the President talked about
health care. At the present time some
of the forces, frankly, of the status
quo—and we have heard some this
morning—are suggesting doubt that
there may be a health care crisis in
this country. I think President Clinton
hit the nail right on the head when he
said that those who think there is no
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crisis in health care should get in
touch with America; 58 million Ameri-
cans have no health coverage at all at
some time during the year, and 81 mil-
lion Americans—I am sure, Mr. Presi-
dent, you have heard more complaints
about preexisting conditions than any-
thing else—81 million Americans have
preexisting conditions that either pre-
vent them from obtaining affordable
coverage or locks them into their cur-
rent jobs. Small businesses have to pay
35 percent more than large companies,
or the Government for that matter, to
provide comparable levels of health
coverage for their employees.

Talk about employer mandates, Mr.
President. The system we have now
mandates that small businesses pay
the most for health care coverage if
they can obtain it at all. And health
care costs continue to grow. That is
the problem we are currently facing,
and that is the reason we absolutely
have to reform the system. We have to
reform it in a way that provides the
kind of comprehensive coverage that
President Clinton addressed last night.

The President made it clear that he
wants to work with Congress on a bi-
partisan basis to get the kind of health
care reform our country so badly
needs, and he made one point with
which I particularly agree, which is
that there is no real health care reform
unless we ensure for every single Amer-
ican health security. Anything we do
here must include every American,
every person. Otherwise, we will not
have accomplished health care reform
at all.

The President went on to make the
connection, Mr. President—I think this
is really significant—between health
care and welfare reform. He talked
about giving people the opportunity to
do for themselves, a chance for all who
can to work, either in the private sec-
tor or, if necessary, in the public sec-
tor, but giving value back to work and
giving people an opportunity to par-
ticipate. The tone of his remarks was
not punitive; it was not finger point-
ing; it was not the blame game. In-
stead, this President spoke with real
compassion about the needs and the
concerns and the interests of Ameri-
cans who are trapped in a web of pov-
erty to escape that web and to partici-
pate fully in the American dream. He
talked about the fact that this is, in-
deed, the land of opportunity and that
all of our people, all Americans should
have a chance to contribute to this so-
ciety. It is for this reason that welfare
reform is so vitally important.

But the President last night not only
spoke about the importance of welfare
reform, he made the connection be-
tween health care reform and welfare
reform because, indeed, they are con-
nected; one goes with the other. I be-
lieve we have a golden opportunity to
take these issues up in tandem, to ef-
fect changes that will give us econo-
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mies in both systems so that we can
pay for these reforms within current
resources.

The President made it clear also that
education is a real priority, and that
the Federal Government must be in-
volved in seeing to it that our Nation's
children have the skills and knowledge
they need to meet the challenges of an
increasingly interdependent and com-
petitive world.

I believe the President's goals make
sense. We need strong standards, and
we need grassroots reform because
those who are closest to our neighbor-
hood schools often know best what
those schools require. But certainly at
the same time the Federal Government
can do a lot more than it has in sup-
port of elementary, secondary, and
higher education to give our young-
sters the chance to compete in this
global economy. The President made it
clear that education is a thread which
runs through preserving the American
dream, something that we have to pre-
serve, we have to protect, we have to
provide support for if, indeed, we are to
go into the 21st century as strong a na-
tion as we came into the 20th. We all
want a better life for our children. We
all want them to have the opportunity
and the ability to succeed. That is
what education provides, and that is
what we must provide for them.

The President also made the connec-
tion between education and crime, and
again I wish to falk about connections
a little bit because I think that was the
implicit message in his speech last
night, the connection between these
items of the social agenda, that you
cannot separate these matters one
from the other.

The President wants to lock up vio-
lent criminals, Mr. President, so do I,
and I think so does everybody else in
this Chamber. Those who terrorize our
neighborhoods and our communities
must be made to understand that those
actions will not be tolerated, that they
will be held responsible, and that they
will go to jail. I join my friend, the
Senator from Nevada, in emphasizing
the importance of the certainty of pun-
ishment.

The President also recognized, how-
ever, how important it is to prevent
crime in the first place with initiatives
like community policing, which will
put 100,000 more police officers on the
streets. Community policing will work,
and I am pleased the Congress and the
President are working cooperatively to
turn that commonsense idea into a re-
ality again. And I say again because I
think many of us had the experience
with what was called the beat cops a
generation ago, or close to a genera-
tion ago, where policemen were part of
the community. It worked then. It will
work now. It will help us prevent crime
before the damage is done, before the
costs are incurred, before people are
made victims.
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I am greatly pleased also that the
President made it very clear he is not
content with just signing the Brady
bill as a way of dealing with the epi-
demic of handguns on our streets, as
important as that legislation is. Mr.
Brady took a bow last night after all
the hard work he has done to see to it,
after his own tragic injury, that a be-
ginning, a first step in sensible gun
control take place. I believe his rec-
ognition last night was altogether ap-
propriate. But the President made it
clear that he is not content with sign-
ing the Brady bill; that he views it as
a first step in dealing with the epi-
demic of gun violence.

Mr. President, I come from a law en-
forcement family. I am accustomed to
having guns in my house. My father
used to hunt, so I am accustomed to
that as well, and so I do understand the
concern legitimate gunowners, owners
of firearms, have expressed about their
second amendment rights. But I believe
there is no compatibility between the
second amendment and sensible, re-
sponsible gun control. I join the Presi-
dent and applaud him for calling on re-
sponsible gunowners, people who use
guns and firearms for lawful purposes,
to join in this battle to get handguns
out of the hands of people who would
use them illicitly. We have to make
certain that the guns are off the
streets in the first place; that they do
not become a deluge so that they are
more accessible to a youngster than a
bicycle, which, in many communities,
is the unfortunate reality we face
today.

Mr. President, there is a lot more I
could say about the State of the Union
Address, but I do want to end up by
talking about the fact that the Presi-
dent last night talked about—it was
important that he talked about it—the
interrelationships between these is-
sues, between health care reform and
welfare reform, between acting on edu-
cation and job training and crime, be-
tween creating opportunities and using
that as the engine to fuel the further
economic recovery for our Nation.

The President was right to talk
about the connection, but I suggest to
you, Mr. President, that it was entirely
consistent with the platform on which
he ran for office. This President ran for
office talking about bringing Ameri-
cans together, about ending the years
of finger pointing and the blame game
and focusing on the divisions and fo-
cusing on the negatives. He ran on a
platform of saying to Americans we
have the capacity in this generation to
address the host of problems which
confront us in a way that is sensible, in
a way that is rational, in a way that
respects our traditional values. That
was the basis upon which he ran for of-
fice, and the American people re-
sponded to that message.

Mr, President, I suggest to you his
speech last night was entirely consist-
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ent, was a followthrough on the prom-
ise that was made in that campaign, on
the promise to bring America back to
the basics of understanding that this
Nation is based and predicated on pro-
viding opportunity, on giving breath to
the expression and the creativity our
people have to give, on making certain
we address the concerns of all Ameri-
cans and not just some Americans, and
that in the process we treat fairly with
the concerns and the interests of peo-
ple wherever and at whatever level.

That is why this President talked
about connection because he recog-
nized and is giving leadership to the
American people, that we are all in
this together. We cannot separate one
from the other. As we address these is-
sues, as tough as they may be, as we fix
health care, we will be well on the way
to fixing welfare. As we fix welfare, we
will be well on our way to addressing
the issues of crime. As we fix crime, we
will be well on our way to making our
communities places that are safe to
live in, do business in, to thrive in, and
to grow in.

So, Mr. President, I want to con-
gratulate the President on his speech
last night and to say that I very much
look forward to working with him, to
working with the Members of this Con-
gress, in making all of that part of the
ambitious agenda reality in this 103d
Congress.

Thank you very much.

The PRESIDING OFFICER. The time
of the Senator from Illinois has ex-
pired.

Mr. MATHEWS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

SUPPORT FOR THE STATE OF THE
UNION MESSAGE

Mr. MATHEWS. Mr. President, I do
not know when we Americans have had
a better occasion or an opportunity to
be more proud of a President of our
country than last evening as he ad-
dressed the Nation about those ills and
those opportunities that are before us.

Mr. President, this morning I join my
colleagues in welcoming the new day
and in saluting the continuing direc-
tion that President Clinton presented
in last night’s State of the Union Mes-
sage.

It was a message marked by deter-
mination and a sense of new possibili-
ties. And we as a nation are discover-
ing more of both because of Bill Clin-
ton's leadership.

The President's remarks last night
confirmed that the United States has
passed the torch to a new generation.
It is a generation defined not by age
but by shared resolve—in many cases
bipartisan resolve—to do what needs
doing. The President’'s message rein-
forced that resolve and invited more of
us to join the company who share it.

The first year of a new administra-
tion and the first session of the 103d
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Congress took beginning steps in the
right direction.

We reduced our deficit by $500 billion
and restored equity in the Tax Code,
especially for middle- and low-income
Americans. We acted to tap the ener-
gies of our most committed young peo-
ple by offering them money for college
in exchange for an investment of their
time in American communities. We
acted to make Americans safer by pass-
ing aggressive anticrime legislation
that keeps firearms away from chil-
dren, criminals behind bars and by-
standers out of the crossfire. Our vote
to approve the North American Free-
Trade Agreement announced that
America would lead a new inter-
national era.

President Clinton committed himself
to all of this as a candidate, and as
Chief Executive he accomplished all
this without a single veto.

In the first year of a new administra-
tion and in the first session of a new
Congress, we found our feet. As the
President starts the second year of this
administration—and as we reconvene
for the second session of the 103d Con-
gress—we are ready for giant strides.

As President Clinton rightly said in
my home State of Tennessee a few
weeks ago—and as he said again last
night—our communities deserve more
of our attention. The President’s posi-
tion is clear: Accept no truce in the
fight against violent crime, drugs, and
gangs. His charge to Congress is equal-
1y clear: Bring last session’'s crime bill
out of committee, pass it into law with
its teeth intact, and add to it this year
with measures that are smart as well
as tough.

As a Congress, we know that the
greatest good we can do for homes,
families, and communities is to reward
work. There is no greater source of
pride and self-respect than being able
to pay your own way in this world. Yet
we have a welfare system which perpet-
uates its recipients in lives of subsist-
ence and despair.

That has to change. As President
Clinton said last night, we must revo-
lutionize a system that makes welfare
more attractive than work. No one
wants us to succeed more than the peo-
ple who are on welfare and want to join
the ranks of working Americans.

President Clinton has integrated
American trade policy and American
foreign policy in unprecedented ways.
For the rest of this century, domestic
economic policy will be inseparable
from global economic policy. We in
Congress can face that fact with con-
fidence in what we have already ac-
complished. As the President said, “In
1 year with NAFTA, GATT, our efforts
in Asia, and the National Export Strat-
egy, we did more to open world mar-
kets to American products than at any
time in the last two generations.”

Yet as the president also
“There’s much more to do.”

said,
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Especially with the enormous chal-
lenge of health care reform. We must
strengthen what is best in our health
care system. But we cannot continue
to pay more money for less care, to
swamp health care providers under pa-
perwork, and to tolerate a system that
creates so much insecurity and leaves
s0 many out in the cold. Our only
course is to assure health security that
can never be taken away—and to as-
sure that health reform is fully and
fairly funded. We are ready to do just
that.

As someone who spent 40 years of
public service in finance and adminis-
tration, I especially applaud the Presi-
dent’'s pledge to submit one of the
toughest budgets ever presented to
Congress.

He says he will cut spending on 300
programs, eliminate 100 domestic pro-
grams, and reform the way Govern-
ment buys goods and services. I say
that is a good start. But Congress will
never get that start under way until we
realize that fiscal integrity means hav-
ing a brain connected to a backbone.
We have got plenty of brains working
on the budget and the deficit. But only
Congress can supply the backbone.
This year we have to make the hard
choices, live within our means, and
honor the spending ceilings we have
set.

The President’'s State of the Union
was hailed for its new approaches and
its new direction. But as I see it, the
President spoke about basic and fun-
damental things—health, safety, jobs,
dignity, self-determination. These are
the most fundamental things of all, as
the President has reminded us with his
message.

The President deserves the highest
marks for his ambitious agenda and for
his focus on basic things that matter
to all Americans.

He is providing us leadership, and he
has invited Congress to become a full
partner in building a stable, pros-
perous, and forward-looking America.

I, for one, am eager to accept his in-
vitation and to realize his goal of an
America brimming with opportunity
and brightened by a higher quality of
life.

Mr. President, I yield the floor.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The mi-
nority leader, Mr. DOLE, is recognized.

Mr. DOLE. Mr. President, is leader
time reserved?

The PRESIDING OFFICER. The Sen-
ator is correct.

TRIBUTE TO WALLACE BENNETT

Mr. DOLE. Mr. President, Senator
Wallace Bennett represented Utah in
this Chamber for 24 years.

And his death, which occurred during
the congressional recess, deprived
America of a truly outstanding public
servant.
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Senator Bennett was a person of un-
impeachable integrity, tremendous
common sense, and a great sense of
humor.

One of his top concerns during his
years in the Senate was ensuring the
survival of America’s business commu-
nity.

Senator Bennett's experience as head
of a family paint and glass company,
and as president of the National Asso-
ciation of Manufacturers made it clear
to him that all too often, Government
rules and regulations prevented busi-
ness growth and expansion.

But there were two things far more
important to Senator Bennett than
politics or business—his church, and
his family.

And I know all Senators join with me
in extending our condolences to Sen-
ator Bennett's family—especially his
son, Senator BOB BENNETT, who brings
the same intelligence and integrity to
this Chamber that his father brought
before him.

e —
TRIBUTE TO TIP O'NEILL

Mr. DOLE. Mr. President, I joined
with many Members of the House and
Senate this month in attending the fu-
neral of former Speaker of the House,
Tip O'Neill.

Everyone who was privileged to call
Tip their friend—and that was nearly
everyone with whom he came into con-
tact—has a story or two about Tip.

His great sense of humor. His stories.
His love of all things Irish and a good
cigar. His dedication to his family, his
church, his constituents, and the House
of Representatives, where he served for
34 years.

‘“All politics is local,” said Tip. And
he lived those words throughout his ca-
reer, never forgetting the people that
sent him here or the issues that
mattered to them the most.

And as Speaker, Tip regarded the
whole country as local, and he was
committed to helping all Americans in
need.

No doubt about it, Tip O'Neill was
larger than life. And although he is
gone, his presence and his accomplish-
ments will be remembered in this city
for many years to come.

————
TRIBUTE TO SENATOR BOB TAFT

Mr. DOLE. Mr. President, my friend
and former colleague, Senator Bob Taft
of Ohio, who passed away over the con-
gressional recess, carried on a remark-
able family tradition of public service
with great distinction.

I imagine that having a grandfather
serve as President of the United States
and Chief Justice of the Supreme
Court, and a father who is regarded as
one of the outstanding Senators of all
time can be a bit intimidating.

But Bob Taft never put on airs, and
he never took anything for granted. Al-
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though he probably could have started
his political career at the top, he did
not.

Only after serving in the Ohio State
Legislature for 8 years did he come to
Washington to serve first in the House
for 2 years and then in the Senate for
6.

I had the pleasure of campaigning in
Ohio with Bob on several occasions.
And it did not take me long to figure
out why Bob was a great public serv-
ant. He knew everyone in the State.

At every stop, Bob would wade into
the crowds, shaking hands, calling ev-
eryone by their name, and remember-
ing the issues that mattered to them.

Here in the Senate, Bob’'s colleagues
regarded him as a ‘‘lawyer’'s lawyer,"
and for his ability to write clear and
concise legislation that actually did
what it was supposed to do.

1 was deeply honored when Senator
Taft’s son, Ohio Secretary of State Bob
Taft, asked me to speak at his father’s
funeral, where 1 extended the sym-
pathies of the U.S. Senate, and of his
many friends in this Chamber.

Mr. President, I yield the floor.

Mr. KOHL addressed the Chair.

The PRESIDING OFFICER. Senator
from Wisconsin is recognized.

PRESIDENT CLINTON'S STATE OF
THE UNION ADDRESS

Mr. KOHL., Mr. President, I come
here today to commend President Clin-
ton for his vision and eloquence in last
night’'s State of the Union speech and,
in particular, for recognizing our ur-
gent need to address the crime problem
in our country.

The first responsibility of Govern-
ment is to protect its citizens, to ban-
ish the paralyzing fear and violence
that crime is visiting upon our coun-
try. We are all, by now, familiar with
the tragic statistics that have caused
us to question what kind of society we
have become. Not a day goes by during
which we are not reminded again of
how crime has twisted and perverted
the American dream.

Mr. President, the time has come for
us to stop lamenting this fact and start
taking bold steps to make our streets
and neighborhoods what they once
were and what they ought to be: safe
and peaceful.

Step No. 1: We must recognize that as
a society, we are doing a shockingly in-
adequate job of incarcerating violent
criminals. According to Justice De-
partment numbers, a murderer in
America typically receives a prison
sentence of 18 years. But, on average,
that murderer only serves about 6
years in prison. Thus, murderers typi-
cally receive an astonishing 66 percent
discount on their prison sentences.

The numbers for rape and robbery are
no more comforting. First-time rapists
serve less than 4 years and muggers
and robbers less than 3 years.
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This troubling and unacceptable
state of affairs resulted because we
lack the prison space necessary to do
the right thing. So step No. 1 dictates
that we must build enough prison cells
to keep violent criminals off the
streets where our children should be
playing. For us in the Federal Govern-
ment, that means building prisons that
States can use, because it is primarily
at the State and local level that vio-
lent criminals are prosecuted and im-
prisoned.

Step No. 2: The criminal justice sys-
tem has become little more than a
game for many of the people who have
chosen a life of crime. They know that
if they break the law, there is only a
possibility—and usually not a very
good possibility—that they will ever
serve significant time in prison.

We must change this calculus and
promote certainty of punishment. Vio-
lent offenders should know if they mur-
der, rob, or rape, they will nec-
essarily—and without exception—serve
extended time in prison.

Moreover, as President Clinton said
last night, violent offenders should
know that on the third strike they will
be out, just as surely as a child knows
this fact from the first day he steps up
to the plate in little league.

Step No. 3: This step is simple and
straightforward. We must put enough
police on our streets. Police who walk
our streets banish fear; they broadcast
the message that street crime will not
be tolerated; and because they work
closely with their communities, they
are more successful at catching crimi-
nals when the law has been broken.

If this step is to be meaningful, how-
ever, a bigger, bolder, and broader po-
lice presence must be complemented by
additional courtroom resources—by
prosecutors and judges—so that we can
be assured that an arrest will quickly
result in a conviction and punishment.

Step No. 4: Our cities have become
shooting galleries, with criminals often
carrying more firepower than the po-
lice officers who have pledged their
lives to protect us. Too many of our
children are now carrying revolvers
rather than writing tablets in their
knapsacks. So step No. 4 dictates that
we ban those cop-killing assault weap-
ons that have no other purpose. And it
means that we take guns out of the
hands of our children, with a number of
exceptions.

Finally, and no less important, is
step No. 5. While Government must
squarely face its responsibility to ad-
dress the crime problem, it cannot suc-
ceed without help—help from the tele-
vision, cable, and video game indus-
tries that will enable parents to better
regulate the violence that inundates
our TV screens; help from parents who
realize the importance of values and
discipline; and critical help from
churches, schools, and community or-
ganizations who can make—and who
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have already made—a big difference in
the fight against crime in many of our
cities.

So, Mr. President, it is time for the
Congress to take seriously its mandate.
The Senate passed a strong, smart,
tough crime bill in 1993, and now it is
the House’s turn to do the same. We
must join together in a bipartisan spir-
it, sooner and not later, to enact an
omnibus crime bill that will allow no
one to mistake our resolve to fight
crime and to make America a safer
place. Thank you, Mr. President.

1 yield the floor.

THE PRESIDENT'S STATE OF THE
UNION MESSAGE

Mr. BENNETT. Mr. President, I un-
derstand we are having a vote soon. I
would like to take the time between
now and then to make a few observa-
tions about the State of the Union
Message last night,

I congratulate President Clinton on
his rhetorical gifts. I cannot resist
commenting or repeating the comment
made to me by a number of people,
which is that he has begun to reach out
for the techniques of Ronald Reagan,
known as the Great Communicator.
One of the President’s strengths is his
ability to pick up the techniques that
President Reagan demonstrated so well
over the period of time he was here.

But I must, in an attempt to set the
record straight, make two comments.
The description of the President's ac-
complishments in his first year are
quite different from my memory of
what happened in the first year. And
that which I found the most out-
rageous was his congratulatory ref-
erence to 9 out of 10 small businesses
getting significant tax cuts as a result
of his domestic program.

I have not found a single small busi-
ness in my State that has congratu-
lated me on the tax cuts that came as
a result of that program. Indeed, I have
had a number of letters about people
protesting significant tax increases
that are hitting small businesses. I
think that was an issue that needed to
be set straight.

The other one that I would like to
comment on has to do with the Presi-
dent's reference to international trade.
I was heartened by the President’s em-
phasis on international trade. I sup-
ported him on NAFTA and the success-
ful completion of the Uruguay round of
GATT and was delighted to have him
highlight international trade in the
way he did.

Very significant, however, was the
President's omission of any mention
whatsoever of Asia. He talked about
South America. He talked about
Central America. He talked about
NAFTA. He talked about Europe, the
former republics of the Soviet Union.
He talked about Haiti. He talked about
South Africa. But he did not mention
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those economies that are the fastest
growing economies in the world, in
Asia, and I would hope that this admin-
istration would now begin to focus on
that portion of the world and recognize
its importance in the international
trade.

I see the time has come, Mr. Presi-
dent, and I thank the Senate for the
opportunity to make these comments.

The PRESIDING OFFICER. The time
of the Senator from Utah has expired.

IRRESPONSIBLE CONGRESS? HERE
IS TODAY’S BOXSCORE

Mr. HELMS. Mr. President, anyone
even remotely familiar with the U.S.
Constitution knows that no President
can spend a dime of Federal tax money
that has not first been authorized and
appropriated by Congress—both the
House of Representatives and the U.S.
Senate.

So when you hear a politician or an
editor or a commentator declare that
‘‘Reagan ran up the Federal debt" or
that ‘‘Bush ran it up,” bear in mind
that it was, and is, the constitutional
duty of Congress to control Federal
spending. Congress has failed miserably
in that task for about 50 years.

The fiscal irresponsibility of Con-
gress has created a Federal debt which
stood at $4,508,807,864,929.16 as of the
close of business yesterday, Monday,
January 25. Averaged out, every man,
woman, and child in America owes a
share of this massive debt, and that per
capita share is $17,294.28.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

FOREIGN RELATIONS
AUTHORIZATION ACT

The PRESIDING OFFICER. Under
the previous order the Senate will nr
resume consideration of S. 1281 which
the clerk will report.

The legislative clerk read as follows:

A bill (S. 1281) to authorize appropriations
for fiscal years 1994 and 1995 for the Depart-
ment of State, the United States Informa-
tion Agency, and related agencies, to provide
for the consolidation of international broad-
casting activities, and for other purposes.

The Senate resumed consideration of
the bill.

Pending: Helms Amendment No. 1248, to
withhold funds for fiscal years 1994 and 1995
from the funds authorized for contributions
for International Organizations until the
President certifies that no United Nations
Agency or United Nations-affiliated agency
grants any recognition to an organization
that condones pedophilia.

VOTE ON AMENDMENT NO. 1248

The PRESIDING OFFICER. The
question occurs on amendment No. 1248
offered by the Senator from North
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Carolina [Mr. HELMS]. The yeas and
nays have been ordered and the clerk
will call the roll.

The legislative clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from Rhode Island [Mr. PELL] is
necessarily absent.

I further announce that, if present
and voting, the Senator from Rhode Is-
land [Mr. PELL] would vote “‘aye.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 99,
nays 0, as follows:

[Rollcall Vote No. 2 Leg.]

YEAS—93
Akaka Faircloth Mathews
Baucus Feingold McCain
Bennett Feinstein McConnell
Biden Ford Metzenbaum
Bingaman Glenn Mikulski
Bond Gorton Mitchell
Boren Graham Moseley-Braun
Boxer Gramm Moynihan
Bradley Grassley Murkowski
Breaux Gregg Murray
Brown Harkin Nickles
Bryan Hatch Nunn
Bumpers Hatfield Packwood
Burns Heflin Pressler
Byrd Helms Pryor
Campbell Hollings Reid
Chalee Hutchison Riegle
Coats Inouye Robb
Cochran Jeffords Rockefeller
Cohen Johnston Roth
Conrad Kassebaum Barbanes
Coverdell Kempthorne Sasser
Craig Kennedy Shelby
D'Amato Kerrey Simon
Danforth Kerry Simpson
Daschle Kohl Smith
DeConcini Lautenberg Sp
Dodd Leahy Stevens
Dole Levin Thurmond
Domenici Lieberman Wallop
Dorgan Lott Warner
Durenberger Lugar Wellstone
Exon Mack Wofford
NOT VOTING—1
Pell
So the amendment (No. 1248) was
agreed to.

Mr. HELMS. Mr. President, I move to
reconsider the vote.

Mr. KERRY. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ate will be in order.

The Chair recognizes the Senator
from South Dakota [Mr. PRESSLER].

AMENDMENT NO. 1253
{Purpose: Relating to United Nations
budgetary and management reform)

Mr. PRESSLER. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from South Dakota [Mr.
PRESSLER], for himself, Mr. BYRD, Mr.
HELMS, Mr. CONRAD, Mr. BURNS, Mr. DOLE,
Mr. STEVENS, Mr, LoTT, and Mr. DOMENICI,
proposes an amendment numbered 1253.

Mr. PRESSLER. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Beginning on page 72, strike out line 1 and
all that follows through line 5 on page T4 and
insert in lieu thereof the following:

SEC. 170B. UNITED NATIONS BUDGETARY AND
MANAGEMENT REFORM.

(a) WITHHOLDING OF ASSESSED NONPEACE-
KEEPING CONTRIBUTIONS TO THE UNITED Na-
TIONS.—(1) In fiscal year 1994, 10 percent of
the amount of funds authorized to be appro-
priated for that fiscal year for United States
assessed contributions to the United Nations
and its specialized agencies shall be withheld
from obligation and expenditure until a cer-
tification is made under subsection (b).

(2) Beginning with fiscal year 1995 and at
the beginning of each fiscal year thereafter,
50 percent of the amount of funds authorized
to be appropriated for each fiscal year for
United States assessed contributions (other
than for peacekeeping activities) to the
United Nations and its specialized agencies
shall be withheld from obligation and ex-
penditure until a certification is made under
subsection (b).

(b) CERTIFICATION.—The certification re-
ferred to in subsection (a) is a certification
by the President to the Congress that—

(1) the United Nations has established an
independent and objective Office of Inspector
General to conduct and supervise audits, in-
spections, and investigations relating to the
programs and operations of the United Na-
tions and each of the specialized agencies of
the United Nations;

(2) the Secretary General of the United Na-
tions has appointed an Inspector General,
with the consent of the General Assembly,
solely on the basis of integrity and dem-
onstrated ability in accounting, auditing, fi-
nancial analysis, law, management analysis,
public administration, or investigations;

(3) the United Nations Office of Inspector
General is authorized to—

(A) make investigations and reports relat-
ing to the administration of the programs
and operations of the United Nations and its
specialized agencies;

(B) have access to all records and docu-
ments or other material available which re-
late to those programs and operations; and

(C) have direct and prompt access to any
official of the United Nations or of any of its
specialized agencies, including any head of a
specialized agency or official of the United
Nations Secretariat;

(4) the United Nations Office of Inspector
General is keeping the head of each special-
ized agency, the Secretary General, the
members of the Security Council, and the
members of the General Assembly fully in-
formed about problems, deficiencies, and the
necessity for, and progress of, corrective ac-
tion;

(6) the United Nations has established
measures to protect the identity of, and to
prevent reprisals against, any staff member
making a complaint or disclosing informa-
tion to, or cooperating in any investigation
or inspection by the Office of the Inspector
General; and

(6) the United Nations has enacted proce-
dures to ensure compliance with the rec-
ommendations of the Inspector General.

(c) DEFINITION.—For purposes of this sec-
tion, the term ‘‘United Nations operations™
includes any program, project or activity
conducted or supported, in whole or in part,
by the United Nations or any of its special-
ized agencies.

Mr. PRESSLER. Mr. President, this
amendment is cosponsored by my col-
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leagues, Senator BYRD, Senator HELMS,
Senator DOLE, Senator STEVENS, Sen-
ator DOMENICI, Senator LOTT, Senator
BURNS, and Senator CONRAD, among
others.

The broad cosponsorship from across
the political spectrum, I think, indi-
cates the interest in management re-
form in the United Nations. This
amendment requires that beginning in
fiscal year 1994, 10 percent of our as-
sessed contributions to nonpeas estab-
lished a permanent, independent in-
spector general as well as a system for
review of internal audits by member
nations.

If, in 1995, the President cannot cer-
tify that an independent inspector gen-
eral has been established or that a sys-
tem for review of internal audits has
not been established by fiscal year 1995,
50 percent of our assessed contributions
to nonpeacekeeping operations of the
United Nations will be withheld.

Mr. President, there has been much
discussion ranging from a piece on *‘60
Minutes” to several articles about cor-
ruption and mismanagement in the
United Nations. The United Nations
seems unable or unwilling to reform it-
self. Our taxpayers are asking very
hard questions about why it is that
supplies that are sent to a point in Af-
rica or Asia disappear overnight and we
are told they are stolen and the next
day they turn up on the black market.
It has also happened in Yugoslavia.

The system of management and con-
trols is out of hand. The United Na-
tions needs an inspector general, a real
inspector general, an independent in-
spector general, someone who can
check up, do the audits, and punish
people within the system. There is no
such system presently.

I have described the amendment. It is
quite simple. It seems the only way we
can get the attention of the United Na-
tions is by threatening to do some
withholding of funds, but also we have
the attention of our taxpayers on this
issue because of the large amount of
press and other information that has
been made available.

This is a tough amendment. I am
sure many of my colleagues will agree.
Some may say too tough. But it is nec-
essary. It is necessary if this Congress
finally is to take a stand against the
rampant waste, fraud, abuse, and out-
right thievery that takes place at the
United Nations.

The season premiere of the television
newsmagazine 60 Minutes, last fall, led
off with a scathing report on the U.N.’s
runaway gravy train. This report is
only the most visible example of the
growing worldwide media and public
interest in U.N. mismanagement. In
the past year alone, I have talked with
journalists in this country, as well as
reporters from England, Germany, and
Japan. United Nations mismanagement
is a page 1 story. It is about time.

In roughly 13 minutes, 60 Minutes
documented what I have known for
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years: The United Nations suffers from
serious financial irresponsibility. We
have learned that the U.N.'s peacekeep-
ing operation in Cambodia has been a
diplomat's dream, but an auditor’s
nightmare. Consider the following:

When awarding contracts for heli-
copters, the United Nations shunned
cost effective bids in favor of more ex-
pensive, but preferred clients;

Scores of vehicles and equipment
were bought but never used;

U.N. vehicles and equipment were
stolen by the Cambodian Government—
only to resurface on the open market;

Water purification systems were pur-
chased, but didn't work;

U.N. auditors recommended the dis-
missal of two U.N. personnel for mis-
conduct, but no action has been taken
against them; and

The United Nations ‘‘inadvertently”
purchased 850 minibuses that were
never needed for the operation—a
waste of $10 million.

The examples I have described dem-
onstrate that U.N. management is seri-
ously out of control. Yet, according to
the former U.N. Under Secretary Gen-
eral for Administration and Manage-
ment, Melissa Wells, confidential inter-
nal audits of the U.N. operation in
Cambodia have uncovered far more
abuses beyond those I have just cited.
Think of that for a moment—as dis-
turbing as the examples I have de-
scribed are, the chief management offi-
cer at the United Nations said we have
only exposed the tip of the iceberg.

Incidentally, Melissa Wells was
forced out of her position recently by
none other than U.N. Secretary Gen-
eral Boutros Boutros-Ghali and his
staff. Melissa Wells was the highest
ranking American official at the Unit-
ed Nations. The position of under-sec-
retary general for administration and
management has oversight over efforts
to reform the United Nation’s ineffi-
cient bureaucracy, and responsibility
for security, contracts, and support
services for peacekeeping operations.
Her removal hampers the reform effort.
And it exemplified the unwillingness of
the leadership at the United Nations to
deal with reform.

Mr. President, I think we should also
say that the previous holder of a high
post, Governor Dick Thornburgh, of
Pennsylvania, was at the United Na-
tions. After a year, he was forced out
but he did a report and he himself has
testified that his report was shredded
at the United Nations. It has pointed
out many of the mismanagement
things and he has put that on the offi-
cial record.

So it seems to me that we have a
very serious problem here. We have
been working on it every year before
the Foreign Relations Committee. We
get assurances that our State Depart-
ment is going to be tougher up there in
insisting on this. They sort of brush us
off, take the money, and do the same
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thing. It goes on year after year after
year. So with this amendment, finally
we are getting to some teeth. Finally
we are trying to actually do something
about it.

This country is the largest donor to
the United Nations.

If we threaten to withhold funds—I
think we have a right to do that if
some changes are not done—then we
will accomplish our goal. The fact is,
even President Clinton was not allowed
to view any of the United Nations' con-
fidential internal andits.

Why? Because, the United Nations
prohibits representatives of member
countries from doing so. Think of that,
the United States—the single largest
contributor to the United Nations—is
not allowed to see how its money is
being managed, or in this case, mis-
managed. Mr. President, that must
change.

The 60 Minutes team pointed out
other examples of U.N. mismanage-
ment in New York. Mike Wallace un-
covered evidence that the United Na-
tions was publishing reports of events
years after the fact. For example, a
1986 human rights report was not pub-
lished until 1992. Mr. Wallace also
found that the U.N. Public Information
Office could do without 700 of its 1,000
employees if cost-effective automation
were instituted. Yet, no U.N. official
has the authority to effect any reorga-
nization plan that results in the reduc-
tion of U.N. personnel, regardless of
how much time and money it would
save. Mr. President, this too must
change.

Consideration is one of the many re-
forms sorely needed in the United Na-
tions. Melissa Wells' predecessor,
former Attorney General Richard
Thornburgh, wrote a blistering report
of the U.N. management fiasco. Was
the Thornburgh report welcomed? No.
In fact, the only notable U.N. element
that tore through the Thornburgh re-
port was the U.N. paper shredder.

Mr. Thornburgh found numerous U.N.
bureaus, commissions, and agencies
with overlapping or duplicated func-
tions. For example, there are three dif-
ferent U.N. offices in Rome dealing ex-
clusively with food. There are reports
of unauthorized staff—U.N. deskwarm-
ers. There are reports of retired U.N.
personnel who are hired back as con-
sultants and receive a consulting fee as
well as their full pension. Recently, the
Secretary General created a new posi-
tion for a special representative to
manage the U.N.'s golden anniversary
next year. This position and salary—
approximately $140,000 per year net of
taxes—were never approved by the
General Assembly. Mr. President,
again, that must change.

The United Nations has no system to
monitor cash flow. No U.N. official
could tell us how many people are on
the U.N. payroll. It is reasonable to as-
sume the personnel levels are above the
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amount anthorized by the U.N. General
Assembly.

Despite—or perhaps because—it
spends as if it possessed a bottomless
well of wealth, the United Nations
leadership claims it is in a financial
crisis. Should we and other member na-
tions come to aid the United Nations in
this crisis? Absolutely. But future
funds should come at a price—the price
of reform. It is time for the United Na-
tions to implement management, ac-
counting, and personnel reforms.

The United Nations can do plenty to
save money. Its administrative oper-
ations can be streamlined. Unauthor-
ized staff and those found to have en-
gaged in practices of waste, fraud, or
abuse should be dismissed. Duplicate or
unnecessary bureaus, agencies, or of-
fices can be eliminated. In short, the
United Nations can tighten its belt a
few notches and channel those savings
into needed programs.

Regrettably, the United Nations
seems prepared to trade in its belt for
an elastic waistband. The Secretary
General’s United Nations operating
budget for 1994-95 calls for an 1ll-per-
cent increase over the current year, in-
cluding a 20-percent increase in travel
expenses. This is the United Nations
normal operating budget. It does not
include the budget for peacekeeping.
Both the operating budget’'s amount
and the growth rate exceed the levels
authorized by the 47th General Assem-
bly. As a result, the United States is
required by law to withhold 20 percent
of funds appropriated for our assessed
U.N. contributions.

Just to be fair, the United Nations
has proposed several measures aimed
at coping with its cash flow problem.
However, these so-called economy
measures are reductions in services
that amount to savings of no more
than $5 million per year—a very mea-
ger amount for an institution that
spends $10 million per day. Further, the
Secretary General has pledged that any
reorganization would not result in the
reduction of U.N. personnel. Is this re-
form? Not even close.

So, Mr. President, the Secretary Gen-
eral has made a commitment that
whatever they do up there they are not
going to reduce U.N. personnel regard-
less of what. He made that promise. 1
think that is unfair to our taxpayers.

Finally, Mr. President, I have serious
concerns that we have allowed our fi-
nancial obligations to the United Na-
tions to be increased fraudulently. Let
me explain. Under its own rules, the
United Nations operates a separate
fund to finance administrative costs in
direct support of peacekeeping activi-
ties. These funds are included as part
of the U.N.'s peacekeeping budget. The
United States is obligated to pay 31.7
percent of the U.N. peacekeeping budg-
et, compared to our obligation to pay
25 percent of the regular budget. Last
fall, the Secretary General submitted a
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proposal for the General Assembly to
allocate an additional $32 million for
administrative costs for peacekeeping.
At that time, I learned that most of
the proposed expenditures have noth-
ing to do with peacekeeping. In fact, I
wrote to our representative to the
United Nations, Madeleine Albright,
urging her to look into this matter.
Surprisingly, in light of all of this in-
formation, the State Department has
endorsed the United Nations’' supple-
mental budget request, which amazes
me.

Mr. President, this matter has far
reaching implications. I have no doubt
the U.N. supplemental budget fiasco
could lead to a larger effort to shift
regular budget expenses to peacekeep-
ing. This would force the United States
to pay 31.7 percent of U.N. costs rather
than the 25 percent regular budget as-
sessment. Thus, the U.N. leadership is
pulling a fast one on the American tax-
payer by artificially inflating our fi-
nancial obligations to the United Na-
tions. Mr. President, that kind of magi-
cian's management must be stopped.

I believe my point has been made.
The United Nations is the world’'s po-
liceman, but it has neither the re-
sources nor the will to police itself.
The United Nations is home to the
world's most distinguished diplomats,
but it needs an undiplomatic, distin-
guished, tough-minded inspector gen-
eral to clean up the United Nations’ fi-
nancial house.

That is the bottom line. The United
Nations is in need of reform now. The
United Nations can start by establish-
ing a permanent, independent inspector
general. I understand the U.N. leader-
ship does not find tough fiscal manage-
ment very exciting. U.N. personnel are
there to participate in the grand world
of diplomacy, not the mundane world
of balance sheets. I fear the repercus-
sions if we continue to allow the Unit-
ed Nations to turn its back on sound
management practices. I fear that once
the American taxpayer learns what is
going on in the United Nations, the
credibility of and support for the Unit-
ed Nations will suffer. We must do
something about it.

I am here to do something about it
because I support the United Nations. I
twice served as a delegate to the Unit-
ed Nations from this Senate.

As a young person, I belonged to the
Minnehaha County U.N. Association in
South Dakota. I believe we must make
the United Nations work and I have
worked on this problem for years. Even
in committee, every year the Ambas-
sador who comes forward always prom-
ises they are going to work hard on
this issue. I have been up and met with
Boutros-Ghali. I met with Dick
Thornburgh after his report was shred-
ded. I have been plugging away at this
problem for a long time. I regret offer-
ing an amendment of this sort, but it is
the only way we are going to get any-
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thing done, and that is the truth of the
matter.

I served on the U.S. Commission to
Improve the Effectiveness of the Unit-
ed Nations, along with my good friend
from Rhode Island, the chairman of the
Senate Foreign Relations Committee.
Though the Commissioners had differ-
ing opinions on many subjects, the en-
tire Commission strongly believed the
United Nations needed a tough, inde-
pendent inspector general.

The United Nations represents one of
our Nation’s most sound, cost-effective
foreign policy investments. Let me
make one point very, very clear: My
problem is not with the United Nations
as an institution, My problem is with
U.N. leadership. In fact, my frustration
would not be so strong if I did not be-
lieve in the United Nations itself.

There have been recent attempts to
withhold funds from the United Na-
tions to achieve reform. The fiscal year
1994 Department of State appropria-
tions bill includes report language call-
ing for the withholding of 10 percent of
assessed nonpeacekeeping contribu-
tions until an inspector general is es-
tablished. I commend my good friend
from New Mexico, Senator DOMENICI,
for leading that effort. It is an impor-
tant step. In fact, my amendment
would write that report language into
law.

I want to commend PETE DOMENICI
for the great work he has done on this.
He has been a leader on the Appropria-
tions Committee, and this is written
into the Appropriations Committee
law. For people listening to this who
are confused why we are doing the au-
thorization after the appropriations, it
indicates the need for reform in the
Senate, but that is my opinion. That is
a technical matter. I do commend Sen-
ator DoMENICI for having that written
into the appropriations law.

Frankly, I am not optimistic that
withholding 10 percent of our assessed
contributions—roughly $50 million—
will compel the United Nations leader-
ship to take action. We already with-
hold an amount that exceeds $44 mil-
lion annually in order to achieve rel-
atively minor administrative reforms.
Some things did happen under the
Kassebaum amendments of the past.
These current withholdings have not
had the desired effect.

We need to be prepared that the Unit-
ed Nations will not take action during
the current fiscal year. If reforms are
achieved, we need to be prepared to
hold the United Nations to them. We
need to be prepared to be even tougher.

That is what my amendment would
do. My amendment would require that,
beginning in fiscal year 1994, 10 percent
of our assessed nonpeacekeeping con-
tributions to the United Nations be
withheld until the President certifies
that an independent office of inspector
general is established and in operation.
If, in 1995, the President is unable to
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certify the establishment of an inde-
pendent inspector general, the with-
holding will increase to 50 percent of
our assessed mnonpeacekeeping con-
tributions. This is not just one certifi-
cation requirement. It is an annual cer-
tification that would begin on the first
day of the next fiscal year.

Some will argue that we are making
political hay of the United Nations.
Some have stated the U.S. Government
is full of waste, fraud and abuse, and
Congress should not be pointing fingers
at the United Nations. Yes, waste oc-
curs in our Government. The difference
is we have independent inspectors gen-
eral to investigate fraud, and rec-
ommend punishment of wrongdoers.
U.S. attorneys can indict any one of us
here in Congress for violating the law.
They have done so. Not one U.N. offi-
cial has that kind of authority. When
asked by Mike Wallace when the last
time a U.N. employee was fired for
fraudulent or illegal activities, the
United Nations chief management offi-
cer could not answer the question.

Some also will argue this amendment
would hurt very needy programs and
projects within the United Nations. I
disagree. The United Nations is being
hurt now. Every dollar that is wasted,
embezzled, or stolen is a dollar taken
away from projects or programs in the
United Nations that work. It is about
time we withhold a significant portion
of those funds until we know they will
be put to good, sound use. If we pass
this amendment, all the United Na-
tions has to do to receive its full as-
sessed contributions from the United
States is to get its house in order.

With my amendment, the reform ball
will be in the United Nations court.
That is where it should be. Let us pass
them the ball by agreeing on this
amendment.

Some also will claim the United Na-
tions is cleaning up its act. Some may
point to last summer’s appointment by
the United Nations of a so-called in-
spector general. If any of my col-
leagues believe this is true reform, I
have some monuments for sale here in
town real cheap. I urge my colleague to
take a look at the fine print on this so-
called inspector general. The office is
only temporary. It is not independent.
It uses the same resources that have
failed to accomplish management re-
form. And to top it off, the person ap-
pointed to fill this so-called inspector
general position is a two-decade vet-
eran of the runaway U.N. gravy train
and is a friend of the Secretary Gen-
eral.

Is this reform? Hardly. This is win-
dow dressing. It is a feeble attempt to
assuage the concerns and silence the
critic in the United States.

Mr. President, it is very unfortunate
that I have to stand here today and
recommend we take punitive action. I
do not enjoy doing this. I am here be-
cause we have little choice. The U.N.
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leadership refuses to take seriously our
requests for a tough inspector general
with teeth. We have tried diplomacy.
We have tried friendly persuasion. My
friends, the United Nations is paying
little, if any, attention to its largest
contributor. Our words have received
little notice. If the Senate passes my
amendment today, the U.N. leadership
will sit up and take notice. It is about
time that the single largest contribu-
tor to the United Nations exercise its
ultimate leverage.

Yes, Mr. President, it has come to
that. Our obligations to the United Na-
tions will continue to grow. The U.N.
responsibilities will continue to grow.
It is time for the United States to take
a step back and insist the United Na-
tions police itself with the same vigor
and commitment it applies when it po-
lices the world.

I urge my colleagues to adopt the
amendment.

(Mrs. BOXER assumed the chair.)

Mr. PRESSLER. Madam President,
let me summarize and conclude by say-
ing that, based on my experience serv-
ing as a delegate to the United Nations
twice, in New York, we have and have
had a very serious attitude problem
with waste, fraud, and abuse, and there
definitely is a culture within the Unit-
ed Nations of waste, fraud, and abuse.
Many countries in this world look upon
participation in the United Nations as
an opportunity to make some money.
Frankly, there are many countries in
this world that are autocracies, They
are also stealing from their own people.

But the situation has reached a point
in the United Nations where our tax-
payers and our press and our citizens
are in an uproar. We do, however, want
the United Nations to succeed. Indeed,
as I have said, I have devoted many
years of work to U.N. activities. This
amendment will make the United Na-
tions better. It has teeth in it. It has
already been adopted in the appropria-
tions language, as the Domenici
amendment.

It is very important that the Senate
vote for this amendment. I am proud to
say we have bipartisan leadership on
both sides of the aisle. I hope that this
amendment is adopted.

Mr. BYRD. Madam President, I com-
mend the Senator from South Dakota
for his leadership on this issue. The
Senator is on exactly the right track
with his efforts. The United Nations
needs the oversight of its budget and
programs that would be provided by an
office of inspector general. As the Sen-
ator will recall, when he offered a simi-
lar amendment to the foreign oper-
ations appropriations bill last year I
indicated my support for his initiative,
but I wanted to wait for consideration
of the State Department authorization
bill which is now before the Senate.
This bill includes authorization for the
general assessment for overall U.N.
funding and I thought it would be pref-
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erable to attach such an amendment to
that funding rather than the voluntary
contributions for the specialized agen-
cies contained in the foreign operations
bill. The Senator from South Dakota
graciously agreed to withhold his
amendment and I thank him. I can now
fully support this very important effort
to encourage the United Nations to
create an independent, effective inspec-
tor general.

As the post-cold-war international
order continues to evolve, the United
Nations has begun to assume a much
more activist role in world affairs.
Across a broad range of issues, but
most importantly with respect to hu-
manitarian relief and peacekeeping,
the nations of the world increasingly
have tried to use the United Nations as
a mechanism for coordinated multilat-
eral action. Unfortunately, the current
U.N. bureaucracy is the product of
more than four decades of cold war
gridlock, with the world’'s superpowers
treating the United Nations as little
more than an arena for nations to blow
off steam, and not as an organization
to be trusted with any real responsibil-
ities.

The neglect of the United Nations
during the cold war has produced what
Richard Thornburgh, former U.S. At-
torney General and U.N. Undersecre-
tary General for Administration, de-
scribed as an antiquated management
structure, with budgeting practices
that are almost surreal. He is only one
of a chorus of voices calling for reform
of U.N. management, budgeting, and
oversight. In fact, it is nearly impos-
sible to find someone familiar with the
functioning of the United Nations that
does not recognize the need for dra-
matic restructuring and reform.

Despite the seriousness of the situa-
tion, it is obvious that the system will
not be reformed from within. Too much
dead wood has become too entrenched
over too long a period of time, and inef-
ficiency has become self-perpetuating.
The August 1993 announcement of the
appointment of a new Assistant Sec-
retary General for Inspections and In-
vestigations was encouraging, but it
falls short of what is needed in the area
of oversight. Undersecretary Thorn-
burgh wrote that the United Nations is
“almost totally lacking in effective
means to deal with fraud, waste, and
abuse by staff members.” The new As-
sistant Secretary General will only
exist for 1 year, will have limited re-
sources, very little stature, and no in-
crease in current authority. This does
not begin to address the problem.

Unfortunately, even this modest at-
tempt at reform has now been over-
shadowed by the firing of Melissa
Wells, the U.N. official in charge of re-
form efforts. Ms. Wells had succeeded
Richard Thornburgh as the Undersecre-
tary General for Administration and
was the highest ranking American at
the United Nations. She was dismissed
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even though the Washington Post of
January 18, 1994, reported that the U.S.
mission to the United Nations thought
that she was moving too slowly in the
direction of reform. If that is the case
then it is even more troubling that
Secretary General Boutros-Ghali and
the U.N. bureaucracy found her efforts
to be too intrusive.

The United Nations desperately
needs true oversight in the form of an
office of inspector general with all the
attributes normally associated with
such a position. Undersecretary
Thornburgh had suggested creating
this office as the centerpiece of his
U.N. reformm proposal. More recently,
the U.S. mission to the United Nations,
under the leadership of Ambassador
Madeleine Albright, has tried, without
success, to prod the United Nations
into creating this office. If the United
Nations has any hope of fulfilling a
more activist role in world affairs it
must first have the full support of its
membership, including the United
States. Providing adequate review and
oversight through an inspector general
would represent an important first step
to putting a very messy house in order
at the United Nations, and the United
States, as its largest contributor,
should insist on at least this most
basic reform.

Mr. PRESSLER. Madam President, I
would be happy to have a stacked vote.
I might ask my colleague from Massa-
chusetts if he prefers that this vote be
stacked. Would it be appropriate to ask
for the yeas and nays at this point?

Mr. KERRY. Madam President, we
agreed previously to temporarily set
this aside. Senator GLENN, I believe, is
going to speak for a few moments, and
subsequent to that Senator HELMS will
propose a separate amendment, and
there will be some debate on that. I say
to my colleague, it may be that we will
wind up accepting this amendment,
and I would like to have a discussion
with him on it. There is great merit to
much of what he has said, and we have
debated this and discussed this within
the committee. I have worked with him
on this issue. He has been a stalwart
advocate of reform within the United
Nations. But there are some problems
we see in this amendment. It may be
possible to work them out.

Madam President, I ask unanimous
consent that after the statement of the
Senator from Ohio [Mr. GLENN], the
amendment be temporarily set aside
and subsequently we proceed to the
amendment of the Senator from North
Carolina.

The PRESIDING OFFICER. Is there
objection?

Mr. PRESSLER. Reserving the right
to object, and I will not object, I hope
we can get back to this amendment,
perhaps hold a vote on the two amend-
ments stacked after that. Would that
be agreeable?

Mr. KERRY. It would be agreeable,
providing we can have an agreement as
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to subsequent business. There is a
luncheon, I understand, that may take
some Members away. We need to be
working during that time. So if we can
have an agreement as to an amend-
ment to proceed on during that time, I
would be happy to stack. In the ab-
sence of an agreement to proceed for-
ward, we would have to simply vote
and continue as we go.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. GLENN. Madam President, I
wish to make very short remarks.

First, I should like to congratulate
my colleague from South Dakota for
his work in this particular area. It is
an area which has interested me for
many years also, one about which I
talked to some of the people at the
United Nations. In fact, during the past
break I planned to go to New York
sometime to go over this matter with
some officials at the United Nations.

The Senator has taken very forceful
action here, and we may want to ap-
prove this later. I do not know.

At the United Nations we are begin-
ning to be more active. The United Na-
tions is more active in more events
around the world that require more
military activity by more countries
than ever before, and yet support for
the United Nations is not going to long
endure or expand in all this increased
functioning they are doing around the
world if the people around the world
who support the United Nations, pri-
marily the United States as the biggest
contributor, do not have faith that the
money is being spent wisely, is being
monitored, and is going to the purpose
for which intended.

So the distinguished Senator from
South Dakota points out a very real
problem. I have discussed some of the
proposals for an IG at the United Na-
tions with some of the people up there.
I did that because I have had some ex-
perience here. The IG legislation goes
through my Governmental Affairs
Committee, the committee I chair, I
supported it years ago. And then it was
my legislation which expanded the in-
spectors general just a few years ago.
They are doing a great job within our
own Government, doing a superb job,
as a matter of fact, in ferreting out
fraud, waste, and abuse in our own
Government and, I think, eventually
could do the same thing in the United
Nations.

There is only one place I would part
company a little bit with my colleague
from South Dakota. I understand his
frustration, but I am a little hesitant
about cutting off funds. I would like to
first perhaps go with him in maybe a
delegation to the United Nations and
sit down with the appropriate people
up there and outline how IG's are
working within our own Government,
how they could work at the United Na-
tions and how this is going to be abso-
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lutely necessary if we are going to have
the support of the U.S. Government
and the citizens of the United States
into the future. This is going to be ab-
solutely necessary. I think an IG at the
United Nations absolutely has to be
put into place, and it cannot just re-
port to its own people. It has to report
to the member governments so we will
have faith in what that IG is doing and
faith that the United Nations is being
run as efficiently as possible.

So I support the objectives of my col-
league from South Dakota. I hope per-
haps we could set up such a visit to the
United Nations with representatives
from appropriate committees in the
Senate and maybe convince them to
accept this so we do not have to really
go through a cutoff of funds. I would
hate to see us go that route.

So I am very much in support of
what the Senator is doing and want to
support him and hope we can work to-
gether on this.

I thank the Chair.

Mr. KERRY addressed the Chair.

The PRESIDING OFFICER. If the
Senator will withhold, without objec-
tion amendment No. 1253 is laid aside.

Mr. PRESSLER. Reserving the right
to object, as I understand it, we will
get a vote on my amendment.

Mr. KERRY. Madam President, in an-
swer again I said to the Senator that it
may be possible we will not need to
have a record vote. We may be able to
voice vote and accept it.

Mr. PRESSLER. I would like to have
a vote on it. I would like to show a
clear vote because I think the Senate
feels very strongly about this. I would
like to get an agreement here that we
will go forward to a vote. I am not
causing any controversy. I am not pro-
longing the discussion. I have a vast
number of cosponsors on both sides of
the aisle. I think we can move this
amendment very quickly, but I do not
want to alter it. It is not my intention
to make any changes.

We are ready to go. I am trying to
speed things up.

Mr. KERRY. Madam President, the
Senator obviously has the right to ask
for the yeas and nays on his amend-
ment any time he wants. So I am not
trying to prevent him, obviously, from
something I cannot prevent him from
doing. I am simply suggesting that
there may be a way to diminish the
amount of time we spend on this
amendment, the amount of debate that
is necessary. So if the Senator would
agree to at least temporarily set
aside—it is already set aside, as a mat-
ter of fact. I would simply ask him to
reserve the request on a vote at this
moment until we have had time to con-
verse, but he obviously is entitled to
have a vote on this at any time he
wants.

Mr. HELMS. As one of the two man-
agers of the bill, I am prepared to as-
sure the Senator from South Dakota
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that his amendment will not be passed
on a voice vote in his absence. I am
sure the Senator from Massachusetts
feels the same way.

Mr. KERRY. I
same——

Mr. PRESSLER. What I am trying to
do here is speed things up. We are try-
ing to get this bill going. We are trying
to get Senators to the floor.

Mr. KERRY. Let me say to the Sen-
ator from South Dakota, nobody wants
to speed this up more than I do. We
have about 70 amendments filed. The
majority leader has made it clear that
the issue of whether or not we are here
Friday is dependent on our ability to
finish this bill by tomorrow night.

If we do not finish this bill by tomor-
row night, the majority leader has
made it clear we will be here until late
on Friday working on this bill.

So I want to move the amendments.
One of the efforts to move the amend-
ments is predicated on diminishing the
areas of contention by trying to work
them out together so we do not have a
prolonged debate on an amendment if
it is not necessary. I simply would like
to see, with my friend from South Da-
kota, if we can avoid contention on
this amendment, in which case it
might pass very quickly with a record
vote or otherwise.

But let us spend a minute trying to
do that if we can.

The PRESIDING OFFICER. Is there
further objection? Without objection,
the amendment is laid aside.

Mr. KERRY. I say to my colleagues,
I repeat this entreaty on behalf of the
majority leader, we have proceeded
fairly rapidly through some nonconten-
tious amendments and they have been
accepted by voice vote. We are pre-
pared to move very rapidly with the
other amendments if we can work them
out. But those colleagues who have
filed amendments should come to the
floor now so that we can proceed to
work and, hopefully, finish this bill by
tomorrow night precluding the neces-
sity of everybody being here Friday.

I believe now, Madam President, that
the Senator from North Carolina has
an amendment.

Mr. HELMS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Carolina, [Mr. HELMS].
AMENDMENT NO. 1254
(Purpose: To strike all language in Section
170A relating to support for an inter-

national criminal court)

Mr. HELMS. Madam President, I
send an amendment to the desk and I
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from North Carolina [Mr.
H;:;;MS] proposes an amendment numbered
1

would make the

At the appropriate place, strike section
170A in its entirety.
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Mr. HELMS. Madam President, I
thank the Chair for recognizing me.

Madam President, in all candor, the
International Criminal Court is a very
unwise and very dangerous proposal.

Yesterday, I alluded to one of the
truly great Senators who served in this
body, the late great Senator Sam J.
Ervin, Jr. I am looking at the desk
that he occupied as I speak.

I had the privilege of serving as Sen-
ator Ervin's junior colleague for the
first 2 years that I was in the Senate.
I have never spent two more enjoyable
or meaningful years than those 2 years.
He was a great American. He was a
great constitutional scholar. And he
was respected throughout this land.

He constantly warned, on this floor
and off, to be wary of turning over the
sovereignty of the United States in the
slightest degree to a world court or any
other tribunal by any other name. He
was eloquent every time this matter
was mentioned.

So here we are proposing to do some-
thing that I know, if I may use the ex-
pression, is causing Sam Ervin to spin
in his grave because he would say
today, if he were here, what I am about
to say; that is, that what is at stake is
a proposed total reversal of longstand-
ing U.S. policy against encouraging the
establishment of a permanent inter-
national criminal court to try individ-
uals, potentially including American
citizens, for such vague crimes as ‘‘co-
lonialism,” or ‘‘environmental
crimes.’”” These crimes and these cases
would be tried before judges who could
be from North Korea, Cuba, or other
unfriendly places.

But the principle is that we must
protect the sovereignty of this country
and the rights of American citizens.
Otherwise, we ought to give up profess-
ing to be an American institution
called the U. S. Senate.

I daresay I do not take to the likes of
nations like North Korea or Cuba sit-
ting in judgment upon the United
States of America or any citizen there-

of.

I have laid down the predicate.

Now I specifically reject the view ex-
pressed at the subcommittee markup
that this, after all, is just sense-of-the-
Senate language. If a sense of the Sen-
ate does not mean anything, let us stop
doing it.

The Foreign Relations Committee
adopts a number of such positions
every year. I, as a rule, respect them
because to me a sense-of-the-Senate
resolution means what it says. If we do
not mean for it to mean anything, I
say again we ought to stop doing it.

I know that my good friend from New
York, the distinguished Senator, Mr.
MOYNIHAN, respects the Burma resolu-
tion that he and I collaborated on. And
from time to time Senator BIDEN and I
have written a few resolutions regard-
ing China issues.

Let me say again that back in 1973 I
had the privilege of serving with an au-
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thority on this subject. I pay tribute to
Sam Ervin again because in my judg-
ment, and in the judgment of millions
of other Americans, he was one of the
wisest men who ever sat in this Senate.
And if there is anything that I have
learned from him, it is to never, never
agree to turn our precious constitu-
tional guarantees of liberty and justice
over to any sort of world court by any
name.

With regard to this vague, open-
ended concept that is a part of this bill,
it is difficult to begin to point out all
of its flaws and all of its problems, po-
tential and otherwise. At the sub-
committee hearing on May 12 of last
year, the Hon. Edwin Williamson, the
former legal adviser to the State De-
partment, identified nine separate
legal and practical issues which must
be resolved before an international
court could go forward.

Every one of those nine major issues
raised by Mr. Williamson, such as the
methods of selecting judges and other
personnel, contains separate sub-issues
which are significant in their own
right. In October 1993, after being
pushed and pulled by several prominent
Senators and urged enthusiastically to
endorse the concept of a criminal
court, the State Department legal ad-
viser could only muster faint praise for
the concept. You can almost see that
club over his head when he did that.

Speaking before the U.N. General As-
sembly’'s 6th committee regarding a 68
article draft international criminal
court statute, legal adviser Harper
said—and these are his words:

In general, although the underlying ideas
must be appropriately resolved, the concept
of an international court is an important
one, and one in which we have a significant
and positive interest,

What Mr. Harper went on to say in
the most diplomatic terms was that
this concept has such serious short-
comings. Mr. Harper stated strong res-
ervations about the jurisdiction of the
court, which is precisely what Sam
Ervin stood here and said time and
time again. Mr. Harper had great con-
cern about the removal of national
cases to the international forum. He
expressed significant concerns over
“how an international jurisdiction
would relate to existing status of
forces argument prosecution of war
crimes and other military matters.”
Those are his words. So what he was
saying is that our basic national secu-
rity and defense relationship may be in
jeopardy, and who wants to take a
chance on that? Last, but certainly not
least, the Clinton administration’s
legal advisor stated:

““We note that the current draft's provision
for immediate arrest and surrender of an of-
fender may be inconsistent with require-
ments for a judicial hearing that are for the
United States, and likely other states as
well, a matter of constitutional dimension.™

What an understatement. He is abso-
lutely right. What does that statement,
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however, mean in the United Nations
legalese? The answer is simple—that it
is in our Constitution. There is even a
real concern that the U.S. standards
for due process are not met. So you are
running into that brick wall up in New
York.

There are three major and immediate
issues. Who would sit in judgment?
Who? What constitutes an inter-
national crime? And then, of course,
what constitutional questions are
raised? Since there is not a formal pro-
posal for a permanent international
criminal court, we have to look at cur-
rent practice and the various academic
proposals.

In his May 3 report to the Security
Council on a proposed war crimes tri-
bunal for Bosnia, the Secretary-Gen-
eral indicated that judges would come
from member states of the U.N. and
permanent observer missions. Well,
just to begin with, every country on
the United States’ terrorism list would
be eligible under that, including Iran,
Iraq, Syria, Libya, Cuba, and North
Korea. Every one of them is a member
state of the United Nations. And based
on what the Secretary-General said,
they would be eligible to provide the
judges to judge actions of the U.S. Gov-
ernment or U.S. citizens. I do not know
about other Senators, but I am not
willing to trust the sovereignty or the
liberties of the American people to
anybody from any of those countries.

That very real possibility was con-
firmed to me by a leading academic
proponent of an international criminal
court, Professor Bassiouni of DePaul
University. As the record will show,
this past May 12, a subcommittee of
the Foreign Relations Committee con-
ducted a hearing on this question, and
1 asked the professor if judges from
Communist China, Iran, Syria, or the
PLO could sit in judgment of the Unit-
ed States Government, or one or more
American citizens. In all honesty, he
said, “‘There is no guarantee' that that
will not happen. Of course, there is not.
So what are we walking into?

In a sense of the Senate, we either
mean what we say or we ought not to
toy around with things like that.

Moving on to the guestion of what
constitutes an international crime, the
situation gets even muddier. We do not
even know whether the subject matter
jurisdiction of the court has been
framed appropriately or what is meant
by the words ‘‘crimes under general
international law.”” What are we to
make of the meaning of the words ‘‘co-
lonialism' or “‘intervention,” both of
which are endorsed by the Inter-
national Law Commission which is, of
course, a U.N. agency?

The State Department authorization
bill before us contains, in section 702,
explicit recognition that Tibet is not a
part of China. This is the amendment
of the distinguished Senator from New
York, Mr. MOYNIHAN, and I enthusiasti-
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cally endorse it. But does that make
both PAT MOYNIHAN and JESSE HELMS
guilty of intervention? What about en-
vironmental crimes, as proposed by the
leading academic on this subject, or in-
sults to a foreign state? If that means
Iraq or Libya, I plead guilty. They
would haul me off in chains, I suppose,
before some international tribunal,
with somebody from Cuba and some-
body from Red China and somebody
from Libya, sitting in judgment on the
rest of the world.

Finally, and most importantly, there
is the question of our—the United
States of America's—guarantees. This
is not the first time we have looked at
this issue. In 1991, section 599(e) of the
Foreign Operations Act, which is Pub-
lic Law 101-513, directed the United
States to “‘explore the need for the es-
tablishment of an international crimi-
nal court report on the results of ef-
forts to establish an international
criminal court.”

And in an October 28, 1991 letter to
House Speaker FOLEY, Mr. L. Ralph
Mecham, Director of the Administra-
tive Office of the U.S. Courts, re-
sponded to the congressional reporting
requirement. Mr. Mecham pointed out
that trial by jury is fundamental to
our system under article III of the U.S.
Constitution. Yet, none of the draft
statutes for an international criminal
court provides for a jury trial in even
the most serious crimes.

Mr. Mecham also points to a question
of a speedy trial, and the concept of the
international criminal court is in di-
rect conflict with the most basic con-
stitutional rights guaranteed by the
U.S. Constitution to all American citi-
Zens.

S0, Madam President, do you see, as
they say in North Carolina, why I am
s0 ‘‘het up' about this matter? Sam
Ervin taught me to become heated
about it. He is gone, but I told him in
one of the last conversations I had that
I would stand against this as long as I
had breath. And I am going to do it.
The Senate may vote in opposition to
my position, but the Senate, I believe,
will rue the day that the Senate takes
that action.

But the problem does not end with
conflicts with the most basic constitu-
tional rights of American citizens. One
of the international crimes being dis-
cussed in the literature—now get this—
is dissemination of false or distorted
news. I could just see the rolling paddy
wagons up to the Washington Post,
New York Times, CBS, NBC, and tak-
ing all the reporters out. I can think of
several media sources that could not
pass the most liberal interpretation of
that little standard.

So, in summary, I guess it is safe to
say that it is my view that the very
concept of an international criminal
court is fatally flawed.

First and foremost, this scheme is a
constitutionally impermissible assault
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on the basic liberties enjoyed up to
now by the American people.

Second, as I have already noted,
there is nothing to prevent people rep-
resenting terrorist countries or rep-
resentatives of terrorist organizations
from sitting in judgment against this
country of ours and the American peo-
ple.

And, lastly, the list of international
crimes being discussed is unconsti-
tutionally vague and is absolutely wide
open, inviting abuse. We do not want
that.

This is not the vehicle to pronounce
the fatal wounding of our basic con-
stitutional guarantees. I would think
the Judiciary Committee might want
to review the constitutional impact of
these efforts. I would hope the Senate
would hear from the Judiciary Com-
mittee before acting. Senate Joint Res-
olution 32 is almost identical to the
language found in section 170A of S.
1281. Yet, this independent legislation
has not made its way to a hearing by,
in and among the Judiciary Committee
members.

Nor has the Senate scheduled floor
consideration of this legislation. Either
the international criminal court does
affect our constitutional guarantees
and is deserving of a thorough review
or it has little, if any, impact and is
unnecessary of enactment.

I urge my colleagues to support the
amendment to strike this section from
the bill.

Madam President, I thank you for
having recognized me, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Madam President, I rise
in opposition to the amendment being
offered by our distinguished colleague
from North Carolina.

Let me say at the very outset that
this debate is really not about a spe-
cific treaty or agreement at all. As the
Senator from North Carolina has very
candidly said, he is opposed in concept
to the notion of an international crimi-
nal court. So there is no configuration
of any such court which he could ever
accept.

There are those of us who believe
that the concept of an international
criminal court makes sense, but we are
very cautious to reserve any judgment
on what that court may constitute
until we are offered such a proposal.
We have not been offered such a pro-
posal.

What we have before us today in this
particular piece of legislation is the
simple expression of a sense of this
body that, conceptually, the idea of an
international criminal court makes
sense. We do not endorse any particu-
lar proposal for such a court but mere-
ly state our opinion that it ought to be
pursued.

I would like, if I could, just to state
for my colleagues what the resolution
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says, and I am going to read the opera-
tive language of this provision in its
entirety. It is very brief. But I think
my colleagues ought to know what
they are voting on here. I will read it
verbatim:

It is the sense of the Congress that: (1) the
establishment of an international criminal
court with jurisdiction over crimes of an
international character would greatly
strengthen the international rule of law; (2)
such a court would thereby serve the inter-
ests of the United States and the inter-
national community; and (3) the United
States delegation should make every effort
to advance this proposal at the United Na-
tions.

That is the entire sum and substance.
If, conceptually, you align yourself
with Senator HELMS, the senior Sen-
ator from North Carolina, and concep-
tually the notion of any international
court is abhorrent to you, then you
ought to vote for the amendment of the
Senator of North Carolina. If you be-
lieve that it is worthy to examine the
issue of an international criminal
court, then clearly his amendment
ought to be rejected. I will lay out the
arguments why I believe that is such.

Madam President, one of the hall-
marks of a civilized society is that it
holds its citizens accountable for
crimes against the public order. With
the end of the Second World War and
the success of the Nuremberg and
Tokyo trials, many people in this coun-
try and elsewhere believed that this
bedrock principle would soon hold true
for the international community as
well.

I point out that my father, a former
Member of this body, served as the ex-
ecutive trial counsel for the United
States prosecution team at those Nur-
emberg trials. So I have more than just
a passing familiarity with those tribu-
nals and the important role they
played in bringing to justice those peo-
ple who were guilty of significant war
crimes.

It was possible to envision at the end
of World War II a world in which the
rule of law would be supreme, where
international agreements would be
reached by debate and consent, and
where violators would be met by a
swift and certain punishment.

This vision was shaken by the onset
of the cold war and the sudden emer-
gence of a bipolar world. Today, from
Angola to Iraq, from Haiti to the
former Yugoslavia, despots and tyrants
thumb their noses at the rule of law. It
is not that the international commu-
nity is unable to agree on what defines
a crime, or even, in most cases, who is
breaking the law. But the world still
lacks a dependable and effective mech-
anism for bringing these individuals
before the bar of justice.

Today, just as we did after the Sec-
ond World War, we stand at the begin-
ning of a new era in history. We have
an opportunity that comes along only
once or twice in a century, a chance to
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shape a vision of the future that ac-
cords with our highest aspirations of
freedom and human dignity. And the
first of our many priorities should be
to deal with those who would tarnish
that future, who would subvert its
promise for their own self-serving ends.

It was in this spirit that 12 months
ago I introduced Senate Joint Resolu-
tion 32, to put the Congress on record
in support of the establishment of a
permanent international criminal
court. I introduced this legislation be-
cause I felt that if the new inter-
national order was to have any real
meaning at all, it must include some
provision for punishing or otherwise
sanctioning those who failed to abide
by its rules. The operative language of
this legislation—and I have read it to
my colleagues in this Chamber—is very
clear. It does not bind us to any par-
ticular proposal. It merely says, do you
think this is worth doing? Do you see it
as being in the interest of the United
States, which has had a longstanding
commitment to the rule of law, to try
to adopt those basic principles on an
international level?

I believe it does. The legislation, I
would point out, also requires that the
administration submit to Congress a
detailed report ‘‘on developments re-
lating to, and United States efforts in
support of, the establishment of an
international criminal court with ju-
risdiction over crimes of an inter-
national character.”

Well, obviously, there is no list of
crimes before us yet. There is no pro-
posed jurisdiction. The suggestions
that Senator HELMS, our colleague,
makes are nothing more than that;
merely suggestions. The crimes that
some have advanced, many of them are
absolutely ridiculous and should never
be a part of any international criminal
court. But that is all they have been,
the ideas of some people.

You are not voting on those crimes.
You are not voting on that jurisdiction
today. All you are being asked to do is
accept or reject the concept, the idea,
of an international criminal court.
That is the issue before us; only the
concept.

Is it in our interest to advance that
idea or should this body, the U.S. Sen-
ate, go on record today saying never,
ever, ever; that, in concept, fundamen-
tally the notion of an international
criminal court is abhorrent to this
body and we will prevent any idea like
that from ever being adopted? That is
the issue and only that issue.

I think this body believes that inter-
national criminal courts makes sense.
Here we are in the midst of this debate
advancing the idea of an ad hoc tribu-
nal on Bosnia. We all watch, every
night, the television screen and we see
the covers of our newspapers and maga-
zines. It is abhorrent to us that inno-
cent civilians are being gunned down
by the ruthless terrorists of the Ser-
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bians and others. We are incensed by it.
And so we support an international
criminal court on an ad hoc basis to
deal with it. What I am suggesting is,
does it not make some sense to maybe
deal with this in a more substantive
way rather than on an ad hoc basis?

Madam President, I was greatly
pleased at the level of support this
measure has received from our col-
leagues. I would note the presence on
the floor of my colleague from Penn-
sylvania, Senator SPECTER, who has
been at this as long as I have; in fact,
longer. And while we discussed the var-
ious ideas and concepts, he testified be-
fore our committee on May 12, along
with other witnesses, about this gen-
eral concept and general idea.

This legislation was also cosponsored
by the distinguished majority leader,
Senator MITCHELL; the chairman of the
Foreign Relations Committee, Senator
PELL; Senator KERRY, my colleague
from Massachusetts, who is managing
this legislation; Senator KENNEDY; Sen-
ator MOSELEY-BRAUN; Senator REID;
Senator BOXER, the Presiding Officer
today; and Senator FEINGOLD.

Last year, Madam President, S.J.
Res. 32 was given thorough consider-
ation by the Committee on Foreign Re-
lations. A hearing on the legislation
was held, as I said, on May 12, in which
the committee took testimony from
witnesses in support of and opposed to
the concept. The legislation was
marked up by the committee and
passed on a vote of 11 to 7, and was
later accompanied, Madam President,
by a 236-page report that we have pre-
pared on this concept. I would invite
my colleagues’ attention to that. In
this report we provide all the pros and
cons and the arguments and the his-
tory. It is a significant and very thor-
ough examination of this issue. We
have not treated it lightly at all.

Finally, Madam President, the lan-
guage in S.J. Res. 32 was debated once
more in the Subcommittee on Inter-
national Operations on June 29 when
the subcommittee voted to add it as an
amendment to the State Department
authorization bill. That is the language
we are considering today.

Madam President, let me turn to a
discussion of some concrete examples
which, in my view, demonstrate the
need for an international criminal
court.

Perhaps the most obvious example is
in the area of war crimes and crimes
against humanity. As my colleagues
know, it took a great deal of time and
effort to establish the ad hoc tribunal
for the former Yugoslavia. As a result,
valuable time was lost in the gathering
of evidence and in the preparation of
cases. Had a standing tribunal already
been in place, the chances of a success-
ful prosecution would no doubt have
been greatly increased.

Make no mistake about it, Madam
President, there will be more Yugo-
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slavias, and there will be other atroc-
ities committed in the future. It is hap-
pening right now in Haiti, in Angola, in
Burundi, just to name a few. If we
should decide in the future to call
these individuals to account for their
crimes, logic only dictates that we will
need the services of a permanent inter-
national criminal tribunal.

Even in cases where we are unable to
get our hands on the alleged criminal,
an international criminal court would
provide us with a forum to at least se-
cure an indictment, perhaps even a
conviction in absentia, to forever brand
that individual a criminal in the eyes
of the world. Most importantly, Madam
President, since the court would oper-
ate on the basis of established and
agreed-upon procedures, no one could
argue that a prosecution was being car-
ried out for political purposes, or that
it represented a victor's vengeance.

Another area in which an inter-
national criminal court would prove
useful, in my view, is in the fight
against drug trafficking and terrorism.
One might consider, for instance, the
difficulty we often have in prosecuting
drug lords from certain countries in
Latin America and the Caribbean.

In a sense, these nations are in a dou-
ble bind: On the one hand, they often
find it difficult to bring cases against
the suspected drug lords themselves be-
cause of violence directed against the
judicial system in their own country.
On the other hand, they find it impos-
sible to extradite them to the United
States because of political resentment
back at home. An international crimi-
nal court, if properly structured, could
provide an important third option.

As for terrorism, it is often said that
one man’s terrorist is another man’'s
freedom fighter. And yet the inter-
national community has managed to
come to an agreement on a certain
array of crimes that are clearly unac-
ceptable no matter what the context,
such as the taking of hostages, the hi-
jacking of a civilian airliner, or at-
tacks on diplomats and other inter-
nationally protected persons. In these
cases, an international criminal court
could play an important and useful
role.

One notable recent example is the
1985 terrorist attack on the Achille
Lauro, which resulted in the tragic
death of an American citizen, Leon
Klinghoffer. Egypt captured the sus-
pects in this case, but then, bowing to
domestic political pressure, put them
on a plane to Tunis to be tried before
the Palestine Liberation Organization.
The United States intercepted the jet
and diverted it to Italy, but Italy re-
fused to turn over the suspects. Italy
then let the mastermind of the attack
go free for alleged lack of evidence and
convicted several other persons for sen-
tences ranging from 6 months to 30
years.

When all was said and done, the Unit-
ed States was angry at Italy for what it
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viewed as insignificant sentences for
the terrorists, Egypt was angry at the
United States for intercepting its air-
line, and the United States was angry
at Egypt for not prosecuting the sus-
pects in the first place. All in all, the
interests of everyone involved would
have been better served by recourse to
a neutral tribunal.

Finally, Madam President, there are
a host of other circumstances in which,
for practical reasons, an international
criminal court might facilitate the
prosecution of alleged offenders. These
would include cases where evidence is
located in two or more countries;
where there is a disagreement between
nations over the appropriate punish-
ment to be meted out, such as the
death penalty; where victims are found
in two or more nations; and where no
extradition treaty exists between the
requesting country and the country
with possession of the alleged offender.

Madam President, in the time I have
remaining, I would like to briefly give
my colleagues some sense of the grow-
ing measure of support for this pro-
posal, both here at home and through-
out the international community.

Here in the United States, the issue
of an international criminal court has
gained the attention of the American
Bar Association, which endorsed the
concept at its 1992 annual meeting. The
ABA has also appointed a blue ribbon
task force, led by former Attorney
General Benjamin R. Civiletti, to ex-
amine a number of questions surround-
ing the proposal.

I might point out our colleague from
North Carolina has raised some of
these questions. He asked exactly the
right questions, in my view. But to be
opposed in concept fundamentally be-
fore even examining those issues, I
think is where he is making his mis-
take.

The final report, I would point out,
from the ABA task force was com-
pleted on January 11 of this year, and
it contains a number of recommenda-
tions as to the proposed court’s juris-
diction and scope.

In addition, the concept was also en-
dorsed by the majority of the members
of the U.S. Commission on Improving
the Effectiveness of the United Na-
tions, a bipartisan task force that re-
ported to the Congress in September
1993.

At the United Nations, the U.N.'s
International Law Commission has
been examining the issue of the inter-
national criminal court for the past 4
years. Last year, in its most visible
sign of progress yet, the ILC put forth
a 67-article draft statute for such a
court. While elements of that statute
have been criticized by some, most ob-
servers agree that the draft statute
represented an important step forward
in the deliberations at the United Na-
tions. This past November, the General
Assembly voted to request the ILC to
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complete its work on the draft statute
at its 1994 session.

Among member states at the United
Nations, support for an International
Criminal Court is also growing. United
States allies and other international
partners that have indicated their sup-
port for the concept in recent debate at
the United Nations include Germany,
Russia, Canada, Spain, Poland, Hun-
gary, Nicaragua, Mexico, and Aus-
tralia, among many others.

Finally, as for the United States, the
administration’s official position is
also evolving. In 1992, at the United Na-
tions, the Bush administration sent
State Department legal adviser Edwin
D. Williamson to the United Nations to
argue that a delay in the consideration
of the proposal would be acceptable,
and to say only that the United States
was not necessarily opposed to the con-
cept. Last year, under the Clinton ad-
ministration, legal adviser Conrad K.
Harper told the United Nations that
"My Government has decided to take a
fresh look at the establishment of such
a court.”

In fact, Mr. President, the Clinton
administration is indeed taking a fresh
look at this issue, and it is my strong
hope that it will conclude that this is
a concept to which it can lend its clear
endorsement. The legislation that we
are considering today is merely in-
tended to encourage the administra-
tion in that direction.

Mr. President, I ask unanimous con-
sent to have printed at this point in
the RECORD an assortment of items
that lend support to the concept of the
International Criminal Court. These
include the following: newspaper edi-
torials in support of the International
Criminal Court from the New York
Times and the Hartford Courant; an ex-
cerpt from the final report of the ABA
Task Force on an International Crimi-
nal Court; an excerpt from the final re-
port of the United States Commission
on Improving the Effectiveness of the
United Nations, and a list of the Com-
mission members; the statement deliv-
ered by State Department legal adviser
Conrad K. Harper at the United Na-
tions last fall, excerpts from state-
ments made last year before the For-
eign Relations Committee by Sec-
retary of State Warren Christopher and
U.N. Ambassador Madeleine Albright
on this subject; and a copy of a recent
article by Benjamin Ferencz, a former
chief prosecutor at Nuremberg, calling
for the establishment of a permanent
court.

In addition, Mr. President, I would
also like to include at this point sev-
eral other letters that I have received
from members of the academic commu-
nity that indicate their support for the
concept of the International Criminal
Court. Several of these scholars took
the opportunity to offer comments on
certain portions of the ILC's draft stat-
ute and I would ask unanimous consent
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that these be made a part of the
RECORD as well.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, July 6, 1993]

A COURT FOR INTERNATIONAL OUTLAWS

How to deal with a person like Gen. Mo-
hammed Farah Aidid, the Somali, warlord
who orders attacks on United Nations peace-
keepers and uses women and children as
shields for the killers?

Under whose jurisdiction could he be pros-
ecuted? There is no functional civil govern-
ment in Somalia. Even if U.N. soldiers could
arrest him, what would they do with him
after that? Convene a war crimes tribunal, as
is being done now to try the ethnic cleansers
in the Balkans? That idea summons up the
daunting prospect of establishing ad hoc tri-
bunals in every corner of the world where
civil law breaks down.

There is a better way: establish a perma-
nent international eriminal court to try peo-
ple who flout globally recognized standards
of behavior. The World Court in The Hague
deals with disputes between governments,
but there is no comparable body to judge in-
dividuals.

The need is obvious. In Colombia, leaders
of the big drug cartels are so powerful that
they can order the murder of judges, jury
members, journalists and government offi-
cials who try to thwart them. The crimes
committed by terrorists, hijackers and
smugglers of drugs, wildlife and other con-
traband know no national boundaries. And in
small conflicts all over the world (East
Timor, for example), people get away with
murder because there's no way to bring them
to justice.

In January Senator Christoper Dodd, Dem-
ocrat of Connecticut, introduced a joint reso-
lution in Congress calling for the United
States to support United Nations efforts to
establish such a court. Last fall the U.N. Se-
curity Council unanimously requested that
the International Law Commission start to
draw up the terms of such an agreement.

There are obvious problems. What crimes
should be covered, and who would decide
whom to prosecute? What if Saddam Hussein
tried to have George Bush arrested? How
should the requirements of different legal
traditions be reconciled? What rules of evi-
dence would be used?

Some countries would see an international
court as a threat to their sovereignty. One
way to get around this would be to require
an accused person's country to consent to
prosecution. But that would present its own
problems. Would Libya really surrender the
suspected Pan Am bombers to such a court?
Colombia's powerful drug lords have already
forced their Government to abandon its ex-
tradition treaty with the United States; they
would surely try to make life miserable for a
government that consented to hand them
over to an international court.

These problems are real but surmountable.
The U.N. is already developing a powerful
precedent as it sets up the terms for the war
crimes tribunal for the former Yugoslavia.
Another possible formula would be to limit
the court’s jurisdiction to crimes, like slave
trafficking and hijacking, already covered by
international conventions.

The Bush Administration's attitude to-
ward such a court was to list the inherent
problems and wait until somebody else
ironed them out. The Clinton Administra-
tion has yet to take a position. Mr. Clinton
could give the international court a signifi-
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cant nudge by throwing his weight behind
the effort.

Unfortunately, there will always be out-
laws like General Aidid. The international
community will continue to suffer as long as
there is no way to bring them to justice.

[From the Hartford Courant, Feb. 6, 1993]
TIME FOR AN INTERNATIONAL COURT

If the authorities in Colombia ever recap-
ture Pablo Escobar, they'll be faced with a
conundrum. The leader of the Medellin co-
caine cartel, Mr. Escobar is so powerful and
so ruthless that any judge, any juror, any po-
liceman who came into contact with him
would be in danger of assassination. His or-
ganization has casually executed journalists,
judges, politicians, even innocent tourists, to
strike fear in its opponents. The message is
clear: Try to stop us and we will kill you.

In such an atmosphere, bringing these
murderers to justice is almost impossible.
The only alternative—extraditing drug lords
to the United States, where they are also
wanted—chafes at national pride and has be-
come too risky for political leaders. .

Sen. Christopher J. Dodd of Connecticut
has introduced a joint resolution that points
toward a possible solution to the problem of
prosecuting international criminals such as
Mr. Escobar. Mr. Dodd has called for cre-
ation of an international eriminal court to
try individuals who violate an agreed-upon
set of standards.

The need for such a court is obvious. Each
week news stories reveal the limitations of
law enforcement. As the world shrinks,
international crime increases. How to bring
to justice the pirates who prey on refugees
on the high seas in southeast Asia? The
poachers of endangered species? Those who
flout environmental regulations and cause
large-scale damage to the earth? People who
kidnap young girls to sell as wives to
wealthy men in other countries? Military
commanders in the Balkans who encourage
rape and genocide?

In introducing the resolution, Mr. Dodd
rightly harked back to the Nuremberg trials,
which set a precedent for international scru-
tiny of crimes that went far beyond violating
the laws of an individual nation. He guoted
former Secretary of State Lawrence
Eagleburger's vow to bring the ethnic cleans-
ers in the former Yugoslav republics to jus-
tice, promising a “‘second Nuremberg."

The notion has been around for a while. In
1991, the United Nations International Law
Commission adopted a draft code of inter-
national crimes. Under the Bush administra-
tion, U.S. support for the notion was luke-
warm.

Last year, after some pressure from other
countries, the United States relaxed its
stance and the U.N. General Assembly grant-
ed permission to begin work on drafting a
statute to set up an international court,

The United States has been reluctant in
the past to support such a move out of fear
that U.S. citizens might be brought before an
international court. That is, indeed, a possi-
bility. As Americans, we should not fear it—
any more than we fear the rule of law in our
own communities.

Mr. Dodd’s resolution deserves the support

of Congress, and of the Clinton administra-
tion.
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[The views expressed herein have not been
approved by the House of Delegates or the
Board of Governors of the American Bar
Association and, accordingly, should not
be construed as representing the policy of
the American Bar Association.]

AMERICAN BAR ASSOCIATION TASK FORCE ON
AN INTERNATIONAL CRIMINAL COURT

FINAL REPORT

At the Annual Meeting of the American
Bar Association, on August 11-12, 1992, the
House of Delegates adopted the following
recommendation, submitted by the ABA
Task Force on an International Criminal
Court and by the New York State Bar Asso-
ciation:

RECOMMENDATION

Be it Resolved, that the American Bar Asso-
ciation recommends that the U.S. Govern-
ment work toward finding solutions to the
numerous important legal and practical is-
sues identified in the accompanying reports
of the Task Force on an International Crimi-
nal Court and the New York State Bar Asso-
ciation, with a view toward the establish-
ment of an international criminal court,
considering the following principles and is-
sues:

A. Jurisdiction of the court shall be con-
current with that of member states. It may
cover a range of well established inter-
national crimes, but member states shall be
free to choose by filing a declaration of the
crimes they shall recognize as within the
court's jurisdiction.

B. No person shall be tried before the court
unless jurisdiction has been conferred upon
the court by the state or states of which he
is a national and by the state or states in
which the crime is alleged to have been com-
mitted.

C. The fundamental rights of an accused
shall be protected by appropriate provisions
in the court’s constituent instruments and
in its rules of evidence and criminal proce-
dure.

D. The obligations of states under the
court’s constituent instruments shall be en-
forced by sanctions.

The report submitted with the rec-
ommendation by the Task Force on an Inter-
national Criminal Court identified and dis-
cussed a number of legal and practical issues
regarding the establishment of an inter-
national criminal court. Admittedly, how-
ever, the report was unable to explore all of
these issues in a thorough fashion, and it was
understood at the time of adoption of the
recommendation that the Task Force would
continue its work in an effort to examine
those issues it previously had given little
consideration to, such as, for example, pro-
ceedings at trial. There was also general
agreement that the Task Force would bene-
fit from the addition of several new mem-
bers.

Accordingly, at its meeting in September
1992, the ABA Board of Governors approved
the Annual Plan of the Task Force and au-
thorized the Task Force to accept external
funding for the purpose of continuing its op-
erations during the 1992-1993 ABA Year. The
new President of the ABA, Michael
McWilliams, appointed seven new members
of the Task Force. These new members are,
in alphabetical order: Michael Abbell, Craig
Baab, Eric L. Chase, William M. Hannay,
Louis B. Sohn and Rebecca J. Westerfield.

The composition of the reconstituted Task
Force, then, is as follows. The chairperson is
Benjamin R. Civiletti. The other members of
the Task Force are, in alphabetical order,
Michael Abbell, Donald B. Ayer, Craig Baab,
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Eric L. Chase, Stuart H. Deming, Edward
S.G. Dennis, Jr., Helen M. Eversberg, Robert
B. Fiske, Jr., William M. Hannay, Jerome J.
Shestack, Louis B. Sohn, Melvyn
Tanenbaum, Michael E, Tigar, Rebecca J.
Westerfield, and Bruce Zagaris.

Professor John F. Murphy continues as re-
porter for the Task Force.

After being reconstituted, the Task Force
divided into working groups on the following
topics: (1) Jurisdiction, Applicable Law, and
Sentences, chaired by Professor Louis B.
Sohn; (2) Structure, Process, Procedure, and
Rules, chaired by Judge Melvyn Tanenbaum;
and (3) Investigation, Charging, Prosecution,
and Incarceration, chaired by Michael
Abbell. These working groups exchanged
views by letter and telephone and also com-
mented on discussion papers prepared by the
reporter.

The reconstituted Task Force as a whole
held two meetings. In addition to general
discussion members of the Task Force com-
mented on drafts of this report by the re-
porter.

The Task Force also benefitted from the
participation in its meetings of Bruce C.
Rashkow, Assistant Legal Adviser for United
Nations Affairs, and Michael P. Scharf, then
Attorney/Adviser, Office of the Legal Ad-
viser, U.S. Department of State, now Assist-
ant Professor of Law, New England School of
Law. Ms. Jamison Borek, Deputy Legal Ad-
viser, provided helpful comments on a draft
of this report, and the Office of the Legal Ad-
viser also kindly supplied the Task Force
with various documents relevant to an inter-
national criminal court.

A special note of thanks and appreciation
is due Alaire Bretz Rieffel, staff liaison for
the Task Force and Director, ABA Section of
International Law and Practice. Ms. Rieffel's
cheerful and efficient handling of numerous
administrative details associated with this
project has been of great assistance to the
Task Force.

The expanded size of the Task Force has
increased the already substantial diversity
of views represented on it. Accordingly, it
proved impossible to achieve agreement on
all the propositions set forth in this report.
To the extent possible, where there has been
a sharp disagreement of view, this has been
noted in the report. Every effort has been
made to give a fair hearing to the full range
of opinions. Association with the report as a
member of the Task Force does not nec-
essarily signify complete agreement in every
particular, but rather general agreement
with the report's substance.

This report should be read as a supplement
to, as well as an updating and expansion of,
the Task Force's report that accompanied
the recommendation adopted by the House of
Delegates in August 1992, In order to assist
the reader in this endeavor a copy of the
Task Force's first report has been attached
to this report as Appendix A.

As a supplement to the first report this re-
port does not reexamine the arguments for
and against an international criminal court.
Also, as we shall see, these arguments have
largely been overtaken by recent develop-
ments. Rather, the report begins with a brief
examination of major developments since
the date of the first report. Next the report
turns to the issue of the court's subject mat-
ter and personal jurisdiction and the law it
should apply. The report then explores, in
separate sections, the nature and structure
of the court; its pre-trial and trial proce-
dures; and the enforcement of sanctions
against persons convicted of crimes within
the court's jurisdiction.
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[Final Report of the United States Commis-
sion on Improving the Effectiveness of the
United Nations)

DEFINING PURPOSE: THE U.N. AND THE
HEALTH OF NATIONS
INTERNATIONAL CRIMINAL COURT

In view of the transnational nature of mod-
ern criminal conduct and the increasing
interdependency of nations, the Commission
recommends creation of an International
Criminal Court (ICC) to hold accountable
criminals who violate specific international
conventions. For any just international
order to become a reality, it must address
international and transnational criminality
and demand the cooperation of states to re-
dress such crime. The system proposed here,
however, should be viewed not as a sub-
stitute for but a complement to national
criminal systems and other modalities of bi-
lateral and multilateral cooperation in penal
maltters.

Various arguments have been raised
against an ICC. Some critics contend that it
would hinder efforts to strengthen existing
extradition procedures, because countries
would be reluctant to allow extradition of
suspected criminals to a foreign country
when they could be turned over to the ICC
for prosecution. The same argument, how-
ever, is also a persuasive reason for the ICC.

Another argument is that a permanent ICC
would become politicized and lose its effec-
tiveness. This danger exists in any U.N.
agency, but can be minimized by the way the
court is established and the procedures under
which it operates. Still another concern is
that, given the diversity of nations and legal
systems in the world, it will be difficalt, per-
haps impossible, to create a code of inter-
national laws, form a court and establish
rules of jurisdiction and procedure to which
all members will agree.

There will undoubtedly be problems in the
creation and implementation of a permanent
International Criminal Court, but the Com-
mission believes that the potential benefits
outweigh the arguments against it. Success-
ful prosecutions in such a court would not
only result in punishment for the perpetra-
tors, but would help deter behavior repulsive
to the international community.

A permanent International Criminal Court
should be created through a multilateral
treaty to be written and ratified under U.N.
auspices. Its jurisdiction would proceed
along two tracks. On the first track, the
Court would deal with “international
crimes,” the most serious of which are the
product of state action or state policy, affect
the peace and security of humankind or are
particularly offensive to basic human values.
These crimes are: Aggressive war, war
crimes, unlawful use of weapons, crimes
against humanity, genocide, apartheid, tor-
ture, unlawful human experimentation, slav-
ery and slave related practices.

On the second track, the Court would con-
sider “international delicts"—international
misdemeanors that offend human values but
are not usually the product of state action or
policy and do not threaten the general peace
and security. They include: Piracy, aircraft
hijacking and other threats to international
air safety, threat and use of force against
internationally protected persons, threats
and attacks upon international maritime
navigation, the taking of civilian hostages,
drug offenses, destruction or theft of na-
tional treasures, environmental damage,
theft of nuclear weapons and materials, and
illegal forms of mercenarism.

The Commission recommends that, ini-
tially, the Court have concurrent jurisdic-
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tion with national courts. It would present a
neutral alternative forum for the prosecu-
tion of individuals accused of committing
international erimes. Many countries would
be more likely to relinquish the prosecution
of an individual in their possession to an
international body than to a sovereign state.

Some countries may also be more willing to

let the Court prosecute a suspected criminal

than to try him in their own courts.

There is considerable sentiment among
U.N. members that violations of humani-
tarian law, like war crimes, if not prosecuted
before national courts, should be tried before
ad hoc tribunals established by the Security
Council rather than a standing ICC. This is
chiefly because the violations may be the re-
sult of orders from the highest levels of gov-
ernment and bringing the perpetrators to
trial may require the enforcement powers of
the Security Council.

This is the course taken by the Security
Council for dealing with crimes in what used
to be Yugoslavia. The jurisdiction of the spe-
cial tribunal being established is limited to
“serious violations of international humani-
tarian law committed in the territory of the
former Yugoslavia between 1 January 1991
and a date to be determined.” Specifically,
the crimes covered by the court's statute in-
clude *“‘grave breaches of the Geneva Conven-
tion of 1949, *“violations of the laws or cus-
toms of war,” ‘“genocide’ and ‘‘crimes
against humanity.”

The Commission recognizes the arguments
for ad hoc tribunals, but believes that a per-
manent court is preferable, because it would
avoid the politicized process of establishing
an ad hoc tribunal for every criminal viola-
tion of this kind.

[Statement by Hon. Conrad K. Harper, Legal
Adviser, U.S. Department of State and U.S.
Representative to the 6th Committee 48th
Session of the United Nations General As-
sembly, Oct. 26, 1993]

AGENDA ITEM 143: REPORT OF THE INTER-
NATIONAL LAW COMMISSION ON THE WORK OF
ITs FORTY-FIFTH SESSION INTERNATIONAL
CRIMINAL COURT
Madam Chairman, as this is my first time

addressing the Committee, I wish to express

my appreciation for the work of the Commit-
tee and its officers. I am very pleased to be
here for the discussion of the work of the

International Law Commission (“ILC"),

which is one of the most important elements

of the annual deliberations of the Commit-
tee.

My delegation commends the ILC for the
valuable work it has done in many fields, in-
cluding its expeditious work on the wvital
topic before us today. My delegation also
wishes to note with appreciation the excel-
lent work done by the ILC's working group.
The working group's strong efforts have pro-
duced a thoughtful and serious work product
that deserves attention by members states,

I am pleased to provide comments for my
Government on the question of the establish-
ment of a permanent international criminal
court, and in particular the proposed statute
contained in the report of the International
Law Commission (A/48/10) and prepared by
the ILC's working group over the past year,

My Government is firmly committed to
the fight against transnational crime in all
its forms. We have taken an active role in all
fora where proposals for international co-
operation in this area are debated and imple-
mented. In addition, we actively pursue bi-
lateral and multilateral relationships that
underlie cooperation in the criminal justice
field, and have entered into numerous extra-
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dition treaties as well as treaties on mutual
legal assistance in criminal matters. We
have placed considerable emphasis on inter-
national efforts to curtail drug trafficking,
money laundering, organized crime, and ter-
rorism.

Last May, the Security Council created an
Ad Hoc Tribunal to address serious viola-
tions of international humanitarian law in
the former Yugoslavia. My Government is a
major proponent of this effort to ensure that
those who have committed such crimes are
held personally responsible. This Tribunal
for Yugoslavia establishes a new and largely
untested mechanism—one that has gained
wide-ranging support in part because it was
carefully tailored to meet the needs of a spe-
cific situation. The same level of care must
be taken with other new mechanisms in the
criminal justice field.

It is in this context of multilateral and bi-
lateral cooperation that this Committee con-
siders the question of an international crimi-
nal court. My Government has decided to
take a fresh look at the establishment of
such a court. We recognize that in certain in-
stances egregious violations of international
law may go unpunished because of a lack of
an effective national forum for prosecution.
We also recognize that, although there are
certain advantages to the establishment of
ad hoc tribunals, this process is time con-
suming and may thus diminish the ability to
act promptly in investigating and prosecut-
ing such offenses. In general, although the
underlying issues must be appropriately re-
solved, the concept of an international
criminal court is an important one, and one
in which we have a significant and positive
interest. This is a serious and important ef-
fort which should be continued, and we in-
tend to be actively and constructively in-
volved.

Madam Chairman, my Government contin-
ues to study the concept of an international
criminal court and the ILC working group's
proposal. While some of the issues are very
difficalt and the review is not complete, we
do have a number of comments on aspects of
the draft at this stage. Ultimately, no pro-
posal can gain the support of governments if
certain key issues are not satisfactorily re-
solved. I believe that many member states
may share our concerns, and will agree that
careful study is required.

Careful consideration needs to be given, for
example, to whether the subject matter ju-
risdiction of the court has been framed ap-
propriately. We are not yet convinced that
the general category of ‘‘crime[s] under gen-
eral international law™ is sufficiently well-
defined or accepted by the world community
that it could at this stage, form a basis for
jurisdiction of the criminal court. We will
also need to consider, for example, whether
drug crimes and crimes by terrorists are bet-
ter handled by an international court than
by national courts. We will want to ensure
that cases which can be properly and ade-
guately handled in national courts are not
removed unnecessarily to the international
court. We also have a concern over how
international jurisdiction would relate to ex-
isting status of forces agreements, the pros-
ecution of war crimes, and other military
matters.

We also note that, under the current pro-
posal, many states which have a definite in-
terest in a particular case have no role in de-
ciding whether the international ecriminal
court or national courts handle that case.
Thus the state or states where the crime
took place, where the victims reside and the
state of nationality of the accused person
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might none of them consent to a given pros-
ecution, yet it might proceed. At this point,
we do not suggest that all states with any of
these various interests in a case must give
consent, or otherwise accept the jurisdiction
of the court over the particular crime, before
a prosecution with proceed. Nonetheless, and
in view of the fact that there would always
be the possibility of cases initiated by the
Security Council, we believe that further re-
view of this issue is warranted.

We also believe that there is a need to
think through how the international crimi-
nal court will affect existing extradition re-
lationships, whether according to treaty or
other legal mechanisms. The United States
has, as we have pointed out, put considerable
energy into entering into bilateral extra-
dition treaties with numerous governments.
The arrangements for the proposed court
should be in addition to, and not frustrate
the purposes of, those treaty relationships.
Thus, we should consider whether a request
for surrender of an accused person to the
international criminal court should really
take precedence over a proper request for ex-
tradition under an extradition treaty, or
whether the court should function more as a
mechanism to be used when national courts
are unable or unwilling to act.

In this connection, we note that the cur-
rent draft’s provision for immediate arrest
and surrender of an offender may be incon-
sistent with requirements for a judicial hear-
ing that are for the United States, and likely
for other states as well, a matter of constitu-
tional dimension.

We will also want to ensure that the treaty
is consistent with international standards
for due process and human rights. The ILC
working group has certainly taken these
concerns into account to a considerable ex-
tent. At the same time, others may have fur-
ther contributions to make on this subject.
We note, for example, that the current draft
does not make provision for a true ‘‘appeal”
to a separate group of appellate judges. The
War Crimes Tribunal for Yugoslavia, on the
other hand, includes this very important fea-
ture, More generally, given the extent to
which the court's rules will give definition to
the principles of due process and human
rights, consideration should be given to
drafting those rules in conjunction with the
statute.

Cognizant of the budgetary pressures on
the United Nations and other organizations,
we believe that an international criminal
court will need to have an acceptable mecha-
nism for budgetary and administrative over-
sight.

Madam Chairman, we believe that it is
critical for the success of this endeavor that
the court have the full support of the world
community. Any other course would run the
danger of undercutting cooperation in inter-
national criminal matters. For this reason,
it is essential that the fundamental issues
relating to such a court be satisfactorily re-
solved.

Our review is continuing, and this is not a
complete list of our concerns. Nonetheless,
we wanted member states to have the benefit
of our views. I wish to emphasize that my
Government is ready to work energetically
with the members of this Committee to ex-
amine the issues related to establishing an
international criminal court, and to work to-
gether to resolve the relevant issues and con-
cerns.
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ESTABLISHMENT OF AN INTERNATIONAL
CRIMINAL COURT

[Statement of Secretary of State Warren
Christopher at a hearing before the For-
eign Relations Committee, January 13,
1993, and response to a question by Senator
Dodd]

On the establishment of an international
criminal court: “'I think that it's a good time
now, with the leadership at the UN which is
I think prepared to think new thoughts and
develop new ideas, to see if we can't find
some permanent mechanism rather than
having to set up an ad hoc mechanism each
time."

[Statement of UN Ambassador Madeleine
Albright at a hearing before the Foreign
Relations Committee, January 21, 1993, in
response to a question by Senator Dodd]
“‘As far as I'm concerned there is [nothing]

more important than really strengthening

the international rule of law, and establish-
ing a tribunal, which you discussed, which

Secretary Christopher also said. I think that

part of the problem we have now is that such

a place does not exist. We have a hard time

trying to sort out where we would bring the

war crimes—where we would present them—
and therefore, creating this organization is
very, very important." ‘

[From Constitution magazine, Fall 1993]
NEEDED: AN INTERNATIONAL CRIMINAL COURT

(By Benjamin B. Ferencz)

After the genocide and inhumanity of
World War II, the United States took the
lead in drawing the charter for the Inter-
national Military Tribunal at Nuremberg.
The Nuremberg principles, which provided
the legal basis of the tribunal, were affirmed
by the United Nations in 1946 and made clear
that aggressive war and crimes against hu-
manity would no longer be tolerated.

In opening the Nuremberg tribunal, Jus-
tice Robert Jackson, on leave from the U.S.
Supreme Court to serve as chief prosecutor
for the United States, heralded the rule of
law, “That four great nations,” he said,
“flushed with victory and stung with injury
stay the hand of vengeance and voluntarily
submit their captive enemies to the judg-
ment of the law is one of the most signifi-
cant tributes that Power ever has paid to
Reason. . . . We must never forget that the
record on which we judge these defendants
today is the record on which history will
judge us tomorrow."

Yet, since Nuremberg there has been no
international eriminal court to call inter-
national criminals to account. And the
crimes continue.

Iraq immediately comes to mind. The
United Nations Security Council, led by the
United States, mobilized international forces
to repel aggression by Iraq against Kuwait.
But contrary to the Nuremberg doctrine that
only the guilty should be punished—after a
fair trial and with evidence of guilt beyond
doubt—Iraq's civilian population has become
the main victim of both economic sanctions
and missile attacks, while its leader, alleg-
edly responsible for every war crime in the
book, remains head of government. It is
sadly ironic that a great military victory
won by brave young people upholding Amer-
ican principles abroad should be followed by
a lack of legal courage on the part of politi-
cal leaders back home.

But perhaps change is at hand. In the
former Yugoslavia, “ethnic cleansing' and
mass rapes so outraged public opinion that
the Security Council ordered that evidence
of infringement of human rights in the Bal-
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kans be assembled. On May 25, 1993, the
council established an ‘‘international tribu-
nal for the sole purpose of prosecuting per-
sons responsible for serious violations of
international humanitarian law committed
in the territory of the former Yugoslavia."
While the ad hoc tribunal can deal only with
crimes committed after January 1, 1991, its
creation may be a stepping stone to a perma-
nent court.

Setting up such a court would involve lim-
iting sovereign rights in a way that would
certainly be familiar to Americans: just as
the 13 Colonies found it necessary to cede
many sovereign rights to a central govern-
ment in 1787, so the violent and interdepend-
ent global community of today is beginning
to learn that real sovereignty belongs to the
people and that no one should be allowed to
get away with murder.

Although the Constitution authorizes Con-
gress to punish “offenses against the law of
nations,” the question of indicting a sov-
ereign before an international court did not
arise until after World War I. A 15-member
Comimmission on Responsibility of the Au-
thors of the War, chaired by secretary of
State Robert Lansing, reached the conclu-
sion that violations of the ‘‘laws and cus-
toms of war or the laws of humanity" were
criminal offenses for which even a chief of
state could be punished. But almost imme-
diately after signing it, defeated Germany
began to resist the Treaty of Versailles on
the grounds that it was a diktat that it had
been forced to accept. The Kaiser had al-
ready escaped to neutral Holland, and Ger-
many refused to hand over any of its nation-
als for trial by an Allied court.

In 1820 a Committee of Jurists appointed
by the League of Nations and dominated by
Elihu Root, a former U.S. secretary of both
war and state and a senator from New York,
proposed that an international criminal
court be established *“‘to try crimes con-
stituting a breach of international public
order or against the universal law of na-
tions."” The advice of these expert jurists was
politely brushed aside by professional dip-
lomats. Sovereign states were not ready to
yield authority to a permanent international
tribunal, even after World War II when the
U.N. was founded.

Although the United Nations charter re-
quires that peace be maintained “in con-
formity was the principles of justice and
international law,” the U.N. has no legisla-
tive authority, its World Court lacks com-
pulsory jurisdiction, and there is no effective
system to enforce world law. But the end of
the cold war has given us an opportunity to
create a mechanism that would allow the
U.N. to begin to carry our its charter goals.
The absence of an international criminal
court of law to punish offenders mocks the
victims of war and inhumanity and encour-
ages more criminality. All who imperil hu-
manity must know that they will be held to
personal account, regardless of rank, station
or nationality. As Telford Taylor, who
served as U.S. chief of counsel at Nuremberg,
has written, "'The laws of war are not a one-
away street.” Law poses no threat to the in-
nocent. A permanent international criminal
court with worldwide jurisdiction would
close a gap that now exists in the world legal
order; it is long overdue and would uphold
America's finest moral traditions in protect-
ing peace and human dignity.
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RUTGERS,
SCHOOL OF CRIMINAL JUSTICE,
Newark, NJ, September 9, 1993.
Hon. CHRISTOPHER J. DoDD,
U.S8. Senate, Washington, DC.

DEAR SENATOR DoDD: Thank you for your
letter of August 30, transmitting the report
of the International Law Commission (A/CN.
4.1, 490) Add. 1, and inviting me to provide
you with my comments.

As both an academician, who published the
first American coursebook on International
Criminal Law (1965), and as a practitioner in
the field, as Director of the United Nations
Crime Prevention and Criminal Justice
Branch (1974-1982), I have been keenly inter-
ested in the creation of the International
Criminal Court and, from time to time, had
occasion to work with agencies responsible
for the current draft. It is a great relief that
the I.L.C. has concluded its work which, at
times, it seem incapable or unwilling to ac-
complish. Moreover, the Draft Statute looks
very good indeed. While here and there I
would have structured it somewhat dif-
ferently, the draft is wholly acceptable to
me.

To any critic it should be pointed out that
the most crucial provision is Article 32,
which creates the Indictment Chamber
(analogous to a Grand Jury), composed of
the Bureau of the Court. This is a vast im-
provement over other drafts, which did not
envisage an indictment chamber. Yet, such a
body is absolutely necessary since it estab-
lishes by a high standard of proof (prima
facie case) whether the case should move to
trial. This is a judicial determination of acts
and therefore differs vastly from a mere
prosecutorial accusation that may be re-
garded as politically motivated. The objec-
tive affirmation of the indictment by the in-
dictment chamber warrants an arrest. Now,
it is very likely that, for the time being, the
Court may not be able to obtain jurisdiction
over the person indicted, but indictment and
warrant of arrest serve as a powerful re-
straint on the accused who may not be able
to venture out into the world for fear of an
arrest and trial. Defendants may be able to
hide from the reach of international crimi-
nal justice for a while. Most can ultimately
be reached. True, some may never be brought
before the International Criminal Court—in-
stead ultimately dying the death of an in-
dicted international criminal.

In sum, the Draft Statute for an Inter-
national Criminal Court is solid and prac-
tical. It will derive to the benefit of the
World Community and of our country, which
cannot solve the problems of crimes against
the peace and security of mankind by itself.

All good wishes for your important work in
the Senate,

Respectfully yours,
G.0.W. MUELLER,
J.D., LL.M., Dr. jur. (h.c.),
Distinguished Professor of Criminal Justice.
UNIVERSITY OF HOUSTON, LAW CENTER,
Houston, TX, November 15, 1993.
Hon. CHRISTOPHER J. DODD,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR DobDD: Thank you vwvery
much for your letter of October 28th and the
opportunity to comment on the U.N. Draft
Statute for an International Criminal Tribu-
nal (19 July 1993).1

First, I applaud the considerable efforts of
the Working Group and other members of
the International Law Commission and all

1U.N. Doc. A/CN.4/L.490 (19 July 1993)
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those who made contributions to such ef-
forts. The Draft Statute is remarkable for its
relatively lucid and thorough consideration
of the important issues to be addressed be-
fore final adoption of a Statute for the Tri-
bunal. Already. it is remarkable as a work-
ing draft, nearly complete in several re-
spects.

Second, with a few minor changes, I as-
sume that this draft will have the support of
nearly all international law professors in the
United States. Here, I merely provide a set of
preliminary remarks that hopefully will be
of use to those involved in the creation of a
final document and in United States adher-
ence to the final instrument. There are a few
changes that should be made in the interest
of independence of the Procuracy and the
Court as well as in the overall interest of the
international community in effective en-
forcement of international criminal laws.
Once again there is genocide in Europe, and
it is especially appropriate to keep the
criminal events in the former Yugoslavia in
mind as we contemplate the fine-tuning of
an instrument for the creation of a perma-
nent International Criminal Tribunal. In
particular, there is a difficulty with the
present draft of Article 24(b), as explained in
comments that follow. Similarly, no state
should be allowed to control the ability of
the International Tribunal to prosecute on
behalf of humankind a crime under cus-
tomary international law over which there is
universal jurisdiction, especially a crime
such as genocide which is not only prohib-
ited under customary international law (see
U.N. Commentary, at p. 29, paras. (3)-(4)) but
is also a prohibition under customary jus
cogens (and, thus, a peremptory prohibition—
see, e.g., Restatement (Third) of the Foreign
Relations Law of the United States §702(a)
and Comments d and n (1987)).

In the following paragraphs, I address par-
ticular articles in the Draft Statute, identi-
fying some concerns and needed changes.
With respect to Article 6, it is important
that judges and prosecutors have at least a
working knowledge of international law. It
would be most useful for States to allow pri-
vate organizations concerned with inter-
national law, such as the International Law
Association or the American Society of
International Law to have input concerning
state nominations.

With respect to Articles 9, 13(3) and 17(2)-
(3), in my opinion Judges and Prosecutors
should be full-time so that no conflict arises
in terms of their prior employment or other
commitments. Judges should be available on
short notice if they are not sitting full-time.
This also seems critical for a full guarantee
of the rights of the accused.

Article 19 must be amended to assure that:
“(d) in no event may the rules adopted de-
prive an accused or other person of any of
the human rights to due process addressed in
Article 44 or otherwise developed under cus-
tomary international law.'” The language
here is merely suggested language, but the
point must be assured in order fully to guar-
antee the rights of those suspect of having
committed crimes, the accused, and possibly
other persons not yet suspects or accused.

With respect to Articles 30 and 44, the
rights of witnesses should also be assured—
for example, rights related to those of the
accused in Article 44, paras. (f)—(g).

Article 22 should be amended to cover the
1907 Hague Convention No. IV (recognized as
customary laws of war at Nuremberg over
which there is universal jurisdiction). This is
addressed somewhat in the U.N. Com-
mentary at p. 29. Here, I also agree with the
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U.N. Commentary at p. 23 concerning the
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment and urge that this crime also be listed.
Additionally, there is a problem with respect
to some of the treaties listed in Article 22, in
particular, those listed in paras. (c)-(h). It is
likely that these are not yet customary
international law (over which there is uni-
versal jurisdiction) but merely binding
among the treaty signatories and their na-
tionals (the so-called “‘universal by treaty"
circumstance allowing jurisdiction with re-
spect to signatory nationals). In view of this
point, it may be desirable to change Article
24(1)(a) by deleting **under the relevant trea-
ty."” It is, of course, true that a state does
not have jurisdiction under a relevant treaty
or in any other respect in connection with a
non-customary offense allegedly committed
by a national of a state that is not a signa-
tory to such treaty, but the deletion would
solve any ambiguity here. Also, subpara-
graph (b) of Article 24(1) should be deleted.
Jurisdiction over genocide and related
crimes exists with every state since the pro-
hibition of genocide and related crimes, as
defined by the Genocide Convention, has now
become customary jus cogens, as noted above.
It is most inappropriate, therefore, to limit
submission under Article 24 to those states
that have ratified the Convention (and whose
ratifications are not void ab initio as a mat-
ter of international law because their at-
tempted ratifications are fundamentally in-
consistent with the object and purpose of the
Genocide Convention). Clearly, other states
can (by ‘“special acceptance'' under Article
26) submit such criminal accused even if they
are not a signatory (see, e.g., Article 26 (2)
(a)), and a state’s acceptance of the jurisdic-
tion of the Tribunal to address such crimes
can occur after the commission of such
crimes and not violate notions of ex post
facto or nullum crimen sine jus (since the
crime already exists as such under cus-
tomary international law), but there should
be no room for escape of criminal liability
for those reasonably accused of having com-
mitted genocide or related crimes against
humanity.

In my opinion, paragraph (2) of Article 24
should be deleted. There should be no such
veto power of a state if other states have a
competence to submit the case for prosecu-
tion. With this sort of clause, it may become
unclear whether the U.N. Security Council
has the power to order “‘extradition’ or *‘sur-
render” of such an accused under Articles 39
and 103 of the Charter, as in the case of the
Lockerbie bombing. In this regard, what does
“‘on the authority of the Security Council”
now mean under Article 25? Do Articles 24(2)
and 25 reverse the decision of the Inter-
national Court of Justice?

Article 27 provides a veto power in the Se-
curity Council with respect to one crime—
aggression. This is understandable politi-
cally, but logically inconsistent with a no-
tion of an independent prosecutor and an
independent court. Also, the crime of aggres-
sion should not be limited to aggression by a
“state,' since civil-war belligerents can en-
gage in outlawed acts of aggression against
other states and peoples. Also inconsistent
with the independence of prosecutors is the
“review' procedure in Article 30(1) (see U.N.
Commentary, 2nd part, at p. 6).

With respect to rights of suspects and
those accused, Article 30(4) needs
supplementation in order to assure the
human rights of suspects of access to coun-
sel, adequate time and facilities to prepare,
privacy during communications with coun-
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sel, and to be guestioned if the suspect wish-
es only with counsel present. See, e.g.,
Paust, von Glahn & Woratsch, Inguiry into
the Israeli Military Court System in the Oc-
cupied West Bank and Gaza (Report of the
International Commission of Jurists, Geneva
1989). reprinted in 14 Hastings Int'l & Comp.
L. Rev. 1 (1990), addressing also the U.N. Sup-
plemental Rules of Criminal Procedure of
the U.N. Command (Korea). In order to as-
sure the accused minimum guarantees under
international law, a savings clause should be
added to Article 44 as new subparagraph (i):
(i) any other minimum guarantees under
customary international law." First, these
minimum standards are not fully protected
in the language of Article 44. See also rights
of the suspect addressed above. Second,
human rights to due process may develop
with the Ad Hoc Tribunal For Crimes
Against Humanitarian Law in the Former
Yugoslavia and in other ways. Third, when
prosecuting violations of the Geneva Conven-
tions, there are circumstances when a signa-
tory is bound to accord an accused “the
same procedure as in the case of members of
the armed forces'' of such country. See, e.g..
Geneva Convention Relative to the Treat-
ment of Prisoners of War, arts. 1 and 102.
Since all signatories to the Geneva Conven-
tions must “‘respect and . . . ensure respect
for"" the Conventions “in all circumstances'
(id., art. 1; see also id., art. 131), how can a
signatory send an accused to or participate
in the prosecution of an accused with lesser
standards? Fourth, there may well be stand-
ards of due process common to the legal sys-
tems of the world that partake of the nature
of general principles of law and which might
influence the interpretation of custom or the
interpretation of relevant international
agreements. The Court should have the ex-
press power to recognize other standards of
human rights law or general principles of
law, and the accused should have an express
right to any minimum guarantees under cus-
tomary international law,

Article 45 (1) and (2) should be changed to
reflect the fact that the 1966 Covenant on
Civil and Political Rights, and international
law more generally, prohibits merely the
same ‘“‘offense’’ being tried again, not *‘acts
constituting crimes’ but the “crimes" them-
selves. This is particularly so with respect to
the fact that independent states are inde-
pendent sovereigns. The same is true in this
country with respect to federal and state
crimes. Any ambiguity here can be dealt
with by simply deleting the phrase *‘acts
constituting” in each paragraph.

Article 64(2) should be deleted. It is fun-
damentally inconsistent with the principle
of independence of the prosecutor, the inde-
pendence of the Court, and the principle of
state responsibility under customary inter-
national law with respect to international
crimes over which there is universal jurisdic-
tion and responsibility. See generally, Paust,
Universality and the Responsibility to En-
force International Criminal Law: No U.S.
Sanctuary for Alleged Nazi War Criminals, 11
Houston J. Int'l L. 337 (1989). Several times
before the United Nations entities have af-
firmed that a refusal to cooperate in the ar-
rest, extradition, trial and punishment of
persons accused of such crimes is contrary to
the United Nations Charter *‘and to gen-
erally recognized norms of international
law.” It simply cannot be appropriate that
evidence tendered should be subject to the
control of the state submitting such evi-
dence.

Unlike prisoner-exchange agreements with
respect to ordinary foreign crimes, Article 66
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seems to raise no constitutional powers
questions. The offenses are already either
treaty-based for the United States or part of
customary international law, both of which
have constitutional bases in Articles II, III
and VI of the United States Constitution as
treaties or laws of the United States. See,
e.g., Restatement, supra, §111 and Comments
and Reporters’ Notes thereto; Paust, Cus-
tomary International Law: Its Nature,
Sources and Status as Law of the United
States, 12 Michigan J. Int'l L. 59, 77-90 (1990);
cf. Paust, The Unconstitutional Detention of
Prisoner by the United States under the Ex-
change of Prisoner Treaties, in International
Aspects of Criminal Law: Enforcing United
States Law in the World Community 204
(Richard B. Lillich ed. 1981); Thomas M.
Franck & Michael J. Glennon, Foreign Rela-
n;gans and National Security Law 312 (2 ed.
1993).

Finally, I thank you once again for the op-
portunity to participate in this historical ef-
fort to create a Tribunal so necessary for the
effective enforcement of international crimi-
nal law.

I will circulate this set of preliminary re-
marks to members of the American Society
of International Law’s International Crimi-
nal Law Interest Group for their comments.
In this way, perhaps we can provide further
assistance at some time in the near future.
Of course, these comments are merely my
own. Also, I will send these to certain mem-
bers of the executive branch, the U.N. Sec-
retariat, and others for comments.

Until later,
Warm regards,
JORDAN J. PAUST,
Professor of Law.

NEW ENGLAND SCHOOL OF LAW,
Boston, MA, September 25, 1993,
Hon. CHRISTOPHER J. DODD,
U.8. Senate, Washington, DC.

DEAR SENATOR DoDD: In response to your
letter, dated August 30, 1993, I am pleased to
provide the enclosed comments on the Inter-
national Law Commission’s draft statute for
an international criminal court for your sub-
mission in the Congressional Record.

As you may know, from August 1989 to
July 1993, I served as the lawyer at the State
Department with responsibility for drafting
the Department’s reports to Congress and to
the United Nations on the issue of an inter-
national criminal court, which expressed a
degree of skepticism about the feasibility
and desirability establishing such a court. I
have been pleasantly surprised at how far
the international consideration of this issue
has progressed since 1 wrote “The Jury is
Still Out on the Need for an International
Criminal Court,”” Duke Journal of Comparative
and International Law 135-168 (1991). As de-
tailed in the enclosed comments, I believe
the International Law Commission's draft,
with some relatively minor revisions, can
serve as the basis for negotiation of a statute
for an international criminal court which
should meet the major concerns of the Unit-
ed States and other countries.

I applaud your efforts to persuade the Clin-
ton Administration to take the lead inter-
nationally in establishing an International
Criminal Court. I would be happy to provide
any further assistance to you in this impor-
tant endeavor.

Sincerely,
MICHAEL P. SCHARF,
Assistant Professor of Law.
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COMMENTS ON THE INTERNATIONAL LAW CoM-
MISSION'S DRAFT STATUTE FOR AN INTER-
NATIONAL CRIMINAL COURT

(By Michael P. Scharf)
1. INTRODUCTION

The recent establishment of the Yugo-
slavia War Crimes Tribunal by the Security
Council greatly enhances the prospects for a
permanent International Criminal Court
(ICC). Many of the complex legal and prac-
tical issues involved in creating an ICC have
now successfully been tackled in the context
of the Yugoslavia Tribunal. By borrowing
liberally from the Statute of the Yugoslavia
Tribunal, the International Law Commission
(ILC) has come up with a draft that provides
a solid basis for negotiation of a statute for
an ICC that will be acceptable to a broad
range of countries. In particular, the draft's
provisions for selecting judges, commencing
prosecutions, conducting trials, and enforc-
ing sentences are unlikely to engender much
criticism. The following comments focus ex-
clusively on those areas in which the draft
should be revised to address the major con-
cerns that have been expressed in the past by
the United States and other countries.

In its May 1993 report to the U.N. pursuant
to G.A. Resolution 47/33, the Clinton Admin-
istration stated ‘‘we believe the basic ap-
proach advocated in the ILC's 1992 report
(i.e., that the court be a flexible and supple-
mentary facility for States parties to its
statute and that the Court not have compul-
sory or exclusive jurisdiction) strikes a prop-
er and realistic balance between the many
competing interests at stake.” As envisioned
by the ILC’s 1992 report, the ICC would mere-
ly provide States, in whose territory a per-
son accused of an international offense is lo-
cated, with a third option to prosection or
extradition. See 1992 Report of the ILC Work-
ing Group on the question of an Inter-
national Criminal Jurisdiction at 15. An im-
portant aspect of the ILC's approach is the
bifurcation between becoming party to the
ICC's statute and accepting the ICC's juris-
diction over particular offenses. As described
by the ILC's 1992 report, Parties to the ICC’s
Statute would select from a list of inter-
national offenses those offenses for which
they would be bound to hand over suspects
and provide other assistance to the Court, /d.

The ILC's draft Statute has departed in
several important respects from this sensible
approach, most notably with respect to the
obligations it imposes on States that are
Party to the Court's Statute but have not
accepted the Court’s jurisdiction with re-
spect to the type of offense involved in a par-
ticular case. For example, under Article 33(2)
of the draft Statute, such States are required
to ensure that the accused is arrested. Arti-
cle 46 provides that the Court has authority
to “require any person to give evidence at
trial,”” even if that person is a national of a
State that has not accepted the ICC’'s juris-
diction with respect to the particular of-
fense. The commentary to Article 58 provides
that Parties have a ‘‘general obligation to
cooperate with and provide judicial assist-
ance' to the Court, even in cases over which
they have not recognized the Court's juris-
diction. Article 45 requires Parties not to try
the accused if he/she has been acquitted or
given a light sentence by the international
criminal court even for offenses over which
the State has not accepted the Court's juris-
diction. Article 63 provides that Parties that
have not accepted the Court's jurisdiction
over the type of offense at issue, must pros-
ecute the offender and forgoes the option of
extradition to a third State.

The comments below describe problems
with the current wording of several of the
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provisions contained in the ILC's draft Stat-
ute and propose revisions to bring the stat-
ute in line with the ILC's original proposal
for an international criminal court and to
meet the important concerns that have been
expressed by the United States and other
countries.
1I. COMMENTS ON SPECIFIC ARTICLES
Article 2

Article 2, which is in brackets to indicate
that the ILC seeks guidance on the issue
from the General Assembly, provides that
the ICC shall either be a judicial organ of the
United Nations or that it be linked with the
United Nations, much in the same manner as
the U.N.'s Specialized Agencies. The latter
approach is strongly preferable. It is not at
all clear that the General Assembly has the
competence to create an International
Criminal Court without amendment to the
U.N. Charter and cooperation by States with
the Court is more likely if they became
party by Treaty rather than by virtue of
their membership in the U.N.

Article 5

Pursuant to Article 5, the ICC would have
three organs: a trial court, a registry (ad-
ministrative office) and a Procuracy (office
of prosecutor). Although defendants would
have the right to court-appointed counsel
{Article 44), as drafted the Statute does not
establish a separate Office of Defense Coun-
sel. It is important that the ICC have an
Independent Office of Defense Counsel to en-
sure adequate representation of the accused
and promote institutional balance. The Of-
fice of Defense Counsel could develop an ex-
pertise similar to that of the Procuracy, and
would also enhance the adversarial nature of
the Court. Both the Procuracy and Office of
Defense Counsel would be able to monitor
their counterpart’'s interaction with the
Court and further ensure that the proceed-
ings will be impartial.

In addition, in contrast to the Yugoslavia
War Crimes Tribunal, the ICC would not
have a separate appellate chamber, but rath-
er appeals would be heard before a panel of
those trial court judges who did preside over
the defendant’s trial (Articles 55 and 56). It is
a fundamental principle of U.S. jurispru-
dence that judges of the same rank should
not review each other's decision. This prin-
ciple is also codified in the Covenant on Civil
and Political Rights, which provides that
“everyone convicted of a crime shall have
the right to his conviction and sentence
being reviewed by a higher tribunal accord-
ing to law." Consequently, the statute
should be revised to provide for the creation
of a separate appeals chamber in addition to
a separate Office of Defense Counsel.

Article 19

Article 19 provides that the Judges of the
ICC will promulgate the Court’s rules of Evi-
dence and Procedure. The United States and
other countries have expressed the position
that the rules of procedure and evidence are
critical to the acceptability of an ICC. The
Tribunal has broad discretion to adopt Rules
that, for example, do not fully protect the
rights of the accused. The Nuremberg and
Tokyo Tribunals have been subject to criti-
cism for their use of er parte affidavits
against the accused at trial. Unlike the situ-
ation of the Yugoslavia War Crimes Tribunal
whose jurisdiction is restricted to offenses
committed in the territory of the former
Yugoslavia since 1991, few States would
agree to become party to the ICC's statute or
consent to the Court's more sweeping juris-
diction without first agreeing to the Rules of
Procedure and Evidence. The rules developed
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for the Yugoslavia War Crimes Tribunal can,
with minor modification, serve as the basis
for the rules for the ICC. These rules should
be enumerated in an instrument to be adopt-
ed at the same time as the ICC’s Statute.

Article 21

Article 21 provides for a review conference
to be held to review the operation of the
ICC's statute and to consider possible addi-
tions to the list of crimes for which the ICC
has jurisdiction including “in particular, the
addition to that list of the Code of Crimes
against the Peace and Security of Mankind."
The Code of Crimes is like a bad penny that
continues to turn up in relation to the ICC.
Many States and commentators have strong-
ly objected to the Code of Crimes. As they
have pointed out, the Code is redundant with
existing international conventions and
would be disruptive of these where it devi-
ates from existing statements of the law.
Moreover, it fails to specify the state of
mind necessary to be charged with a crimi-
nal violation and neglects concepts of due
process basic to most countries’ jurispru-
dence (e.g., that offenses must be defined
with precision sufficient to inform people of
what acts will be considered criminal). Con-
sequently, the reference to the Code of
Crimes should be removed from Article 21.

Article 22

+ Article 22 contains a list of international
offenses, codified in Conventions containing
the prosecute or extradite requirement over
which States can accept the ICC's jurisdic-
tion. The list is over-inclusive to the extent
that it includes the offense of ‘‘apartheid,”
considering how far South Africa has come
in dismantling the vestiges of apartheid. It is
under-inclusive in that it does not include
torture as defined in the Torture Convention
or major narcotics crimes as defined in the
Convention against Illicit Traffic in Narcotic
Drugs. The list should be revised accord-
ingly.
Article 24

Article 24(1) provides that the ICC has ju-
risdiction over an offense if the ICC's juris-
diction has been accepted by a State with ju-
risdiction under the relevant treaty to try
the suspect before its own courts. Article
24(2) provides that if the suspect is present in
the State of his nationality or the State
where the offense was committed, such State
must also consent before the ICC can exer-
cise jurisdiction. However, if the suspect is
in a State that is not the State of the sus-
pect’s nationality or the State where the of-
fense occurred, the ICC need not obtain the
State's consent to issue an indictment and
arrest warrant and take other steps to bring
the suspect to trial before the ICC (See Arti-
cles 30, 31, 32, and 33). This ambitious provi-
sion goes well beyond the role contemplated
for an ICC in the ILC’s 1992 Report. The pri-
mary need for an ICC was to provide a third
alternative to States which, for a variety of
reasons, find it difficult to prosecute or ex-
tradite a suspect (See 1992 Report of the ILC
Working Group on the question of an Inter-
national Criminal Court at pp. 11-12). Con-
sistent with this, the consent of the State in
which the suspect is located, whether or not
it is also the State of the suspect’s national-
ity or the State where the offense occurred,
should be required.

Article 25

Article 25, which provides the ICC with
competence over cases submitted by the Se-
curity Council is an important provision.
With the growing number of attacks against
UN Peace Keepers throughout the world
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(which constitute offenses under the Inter-
nationally Protected Persons Convention), it
is likely that the Security Council will be a
significant source of the ICC's cases. As
drafted, however, Article 25 unduly limits
the power of the Security Counsel, acting
under Chapter VII of the Charter of the Unit-
ed Nations, to prosecute such cases before
the ICC. The Article should be revised to ex-
plicitly exempt from Security Council initi-
ated cases the requirements of consent con-
tained in Article 24 as well as the ability of
States that have not accepted the ICC's ju-
risdiction over the act in question to refuse
to surrender suspects or provide judicial as-
sistance.
Article 26
Article 26 gives the ICC jurisdiction over
other crimes ‘‘under general international
law" and “under national law which give ef-
fect to provisions of a multilateral treaty,”
provided the State on whose territory the
suspect is present and the State on whose
territory the crime occurred give their con-
sent. This provision is the most problematic
of those contained in the draft Statute. It
would give the ICC jurisdiction over uncodi-
fied, open-ended offenses that are not defined
with sufficient specificity and precision to
inform people of what acts will be considered
criminal, It would also give the ICC jurisdic-
tion over offenses listed in regional conven-
tions and international conventions that are
not widely adhered to on the basis of their
objectionable subject matter. This Article
should be omitted altogether from the Stat-
ute.
Article 27
Article 27 provides that the ICC has juris-
diction over the offense of aggression only if
the Security Council has found that the sus-
pect's State has been guilty of aggression.
The term ‘“‘aggression" is too political and
ambiguous to be the basis of individual
criminal liability. The history of the General
Assembly’s 1974 definition of aggression
(G.A. Res. 3314, 29 GAOR Supp. 31 (A/9631) at
142) shows that it was intended only as a po-
litical guide and not a binding criminal defi-
nition. Together with Article 26, this Article
should be omitted from the Statute.
Article 33
Article 33(2) requires States Party to the
ICC's statute that have not accepted the
Court's jurisdiction with respect to the of-
fense in question nevertheless to serve the
indictment on the accused and ensure that
the accused is arrested or detained. States
that have not accepted the ICC's jurisdiction
with respect to the offense in question
should be under no further obligation to co-
operate with the ICC than States that are
not party to the ICC's Statute.
Article 44

The commentary to Article 44 requests the
General Assembly to provide guidance to the
ILC on the gquestion of in absentia trials. In
accordance with the Covenant on Civil and
Political Rights, there should be no in
absentia trials. However, consistent with U.S.
case law, the situation in which the accused
has been present at trial but escapes before
the trial is completed should be understood
not to be an in absentia trial.

Article 45

Article 45 obligates all Parties to the ICC's
statute not to try a person for an offense for
which that person has been tried before the
ICC. This double jeopardy rule should not
apply to States that have not accepted the
jurisdiction of the ICC with respect to the of-
fense in question.
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Article 48

Article 48 authorizes the ICC to require
any person to give evidence at trial. The Ar-
ticle should be revised to clarify that the ICC
cannot compel the appearance of nationals of
a State that has not accepted the jurisdic-
tion of the ICC with respect to the offense in
question.

Articles 55-57

Articles 55 and 56 envision an appeal before
the trial judges that did not preside over the
defendant’'s trial. As discussed above, this
would not be consistent with an important
principle of U.S. jurisprudence which calls
for the establishment of separate trial and
appellate courts.

In addition, Article 556 provides (in brack-
ets) that the Prosecutor may appeal the
Court’s judgment of acguittal by asserting
commission of errors of fact that have “occa-
sioned a miscarriage of justice.” Similarly,
bracketed language in Article 57 would allow
the Prosecutor to apply for a review of judg-
ment if they discover a new fact, not known
at the time of trial, “‘which could have been
a decisive factor in reaching the decision.™
In either case, an appeal by the Prosecutor,
resulting in a reversal of the judgment of the
Trial Court, would necessitate a new trial for
the same offense, thus violating the prohibi-
tion against double jeopardy as it is under-
stood in the United States. Thus, the lan-
guage of these articles should be amended to
permit only the person convicted by the
Trial Court to request an appeal after final
judgment or a review proceeding. However,
either the defendant or the Prosecutor
should be permitted to seek interlocutory
appeals of issues of law.

Article 58

As drafted, under Article 58, the only dif-
ference in the obligation of a Party that has
not accepted the ICC's jurisdiction with re-
spect to the offense in question and a Party
that has done so is that the former is under
a general requirement to provide judicial as-
sistance to the ICC where as the latter is re-
quired to respond without undue delay to a
request for assistance by the ICC. This Arti-
cle should be revised to indicate that Parties
that have not accepted the ICC's jurisdiction
may, but are not required to, render judicial
assistance.

Article 63

Article 63 provides that a Party should
give priority to the ICC's request for the sur-
render of the accused over requests for extra-
dition from other States, If the object is to
ensure that the accused is prosecuted and to
give States a third alternative to extradition
and domestic prosecution, there is no good
reason why a Party should not be able to
choose instead to extradite the accused to a
third State. There is no question that when
it is available, national prosecution is inher-
ently more effective than prosecution before
an international body.

111, CONCLUSION

While the ILC has made a good start, it is
important that the statute be revised as in-
dicated above (1) to confine the Court's juris-
diction to the offenses defined in widely rati-
fied multilateral conventions; (2) to provide
for a separate office of Defense Counsel and
a separate appellate chamber; (3) to ensure
that the rules of evidence and procedure are
adopted together with the ICC's Statute
rather than promulgated afterwards by the
ICC's judges; (4) to make clear that State
Parties that have not accepted the jurisdic-
tion of the ICC over a particular offense are
not required to provide assistance to the
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Court with respect to that offense, are not
prohibited from extraditing such offenders to
a third State for prosecution, and are not
prohibited from later prosecuting such of-
fenders if the ICC acquits them or gives them
lenient sentences; and (5) to clarify that the
Statute's requirements for State consent do
not apply to cases submitted by the Security
Council acting under Chapter VII of the U.N.
Charter.

Mr. DODD. Madam President, in my
closing minutes, I want to make one
comment in response to some of the ar-
guments that have been made by those
who oppose this measure. There have
been questions raised about the par-
ticular operation of this Court—the
crimes it would cover, the manner in
which judges would be chosen, the pro-
tections available for the accused.
Quite frankly, Mr. President, these
questions put the cart before the horse.
They are legitimate questions, but that
is not the issue before us.

I remind my colleagues that we are
not voting on a resolution of ratifica-
tion, nor are we being asked to endorse
any one proposal over another. Those
questions will not be with us for sev-
eral years, perhaps more. All we are
being asked to do today is to lend our
support to the basic proposition, af-
firmed at Nuremberg half a century
ago, that when people commit crimes
against the international order, they
should expect to be brought to justice.
Surely we can muster the courage,
after all we have learned, to stand up
for that basic principle.

I will not repeat the arguments I
have made in support of the Inter-
national Criminal Court or attempt to
summarize them here. But I do want to
emphasize one very important point.

Our moment in history is before us.
With the end of the cold war we have
been given a gift that previous genera-
tions could only have dreamed of: the
opportunity to leave our indelible
mark on the future itself. But as we
take stock of this moment and all that
it entails, I hope we will not forget a
certain lesson from the past.

In his closing statement before the
Nuremberg Tribunal, Justice Robert
Jackson of the U.S. prosecution sum-
marized the long list of crimes the
Nazis had been accused of, and the evi-
dence against them. He then turned his
attention to the responsibility that
rested upon the judges on the tribunal.
Their decision, he said, was not simply
a judgment on the guilt or innocence of
the particular individuals involved. In
truth, he said, it was a judgment on the
Holocaust itself.

Justice Jackson's statement reminds
us why it is that we must bring inter-
national criminals before the bar of
justice, if not to undo the wrong, at
least to restore our confidence in what
is decent and what is just. He closed
his argument with these words:

It is against this background that these de-
fendants now ask 