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SENATE—Thursday, April 27, 1995

The Senate met at 9:30 a.m., on the
expiration of the recess, and was called
to order by the President pro tempore
[Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Let us pray:

Gracious Lord of all life, help us
never to separate what You have joined
together. All of life is sacred to You.
Forgive our imposed dichotomy be-
tween the sacred and the secular.
Every person, situation, and respon-
sibility is sacred because everyone and
everything belongs to You. Give us a
renewed sense that all that we have
and are is Your gift. So may we cherish
the wonder of life You have entrusted
to us and live with an attitude of grati-
tude. May this gratitude be the motive
of our work today in this Senate. We
want our work to be an expression of
our worship of You. Therefore we make
a renewed commitment to excellence
in everything we do and say.

All this is rooted in the inseparable
relationship between intimacy with
You and the integrity of our leader-
ship. You've shown us that authentic
intimacy results when the real I meets
the true You in an honest, open, unpre-
tentious relationship. It's when we
come to You as we are that You whis-
per in our souls, ‘“You are loved now!"’
Then the consistent experience of Your
unqualified love gives us the courage to
be genuine, loyal, and faithful to You
in our relationships with others and
our responsibilities as leaders to whom
You can entrust authority and power
to govern this Nation.

Thank You for this time of quiet
with You in which we can receive the
peace of knowing that we are loved and
forgiven, the healing of the hurts of
harbored memories, the answers to
problems that seem unsolvable, and the
vision for our Nation that otherwise
would be beyond our human under-
standing. We praise You that to know
You is our greatest joy and to serve
You is life’s greatest delight. In the
name of Him who is the way, the truth,
and the life. Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized.

SCHEDULE

Mr. LOTT. Mr. President, this morn-

ing at 10:30, following morning busi-

(Legislative day of Monday, April 24, 1995)

ness, the Senate will resume consider-
ation of H.R. 956, the product liability
bill.

All Members should be aware that
amendments are expected throughout
the day. Therefore, Senators should be
on notice that there will be rollcall
votes during today's session which
probably will go into the evening.

I yield the floor.

Mr. ASHCROFT addressed the Chair,

The PRESIDING OFFICER (Mrs.
HUTCHISON). The Senator from Missouri
is recognized.

ORDER OF PROCEDURE

Mr. ASHCROFT. Madam President, I
ask unanimous consent that I be al-
lowed to allocate 15 minutes of time
from Senator THOMAS of Wyoming,
with whom I agreed that I should spend
the time in his stead this morning.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, leadership time is
reserved.

MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will now be a
period for the transaction of morning
business for not to extend beyond the
hour of 10:30, with Senators permitted
to speak therein for up to 5 minutes
each,

The Senator from Missouri is recog-
nized.

Mr. ASHCROFT. Thank you, Madam
President.

THE RESPONSIBILITY OF
CONGRESS

Mr. ASHCROFT. Madam President,
the opportunities of this 104th Congress
are substantial. They are substantial
not only because every Congress has
great opportunity, but they are sub-
stantial because we have a significant
opportunity to change the direction in
which the country has been going for
at least the last three decades.

The elections of November 8 provided
a new chemistry for the Congress and a
new potential for a change in direction.
It is a change in direction which the
people of America sorely need and des-
perately want. It is a change brought
about by the popular recognition that

over the last three decades or so, the
Government of the United States has
not been advocating a set of values
necessary for the success and survival
of this society in the next generation.

The Government has been validating
irresponsibility through the Congress’
conduct and Congress' programs since
at least the midsixties, if not before.

Most of us know that responsibility
is the key to a successful survival for
this society in this century and in the
next. If we want to sink, we can con-
tinue on our current track. But if we
want to swim and survive, we are going
to have to change, and the opportunity
of this Congress is to change the way
that Washington does business.

Let me just suggest a few ways in
which Government has been validating
irresponsibility. For the past several
decades, the modus operandi of this
Congress has been to spend more than
it receives.

This deficit problem which we have
had year after year after year, which
has been growing larger and larger and
larger, has been a way that the Govern-
ment has subtly, if not intentionally,
been teaching irresponsibility. It is
just that simple. When Government
tells us what is legal and what is ille-
gal, it begins teaching us, and when by
its conduct it shows that it is not im-
portant to pay your debts, that you can
simply pile up irresponsibly mountains
of debt that the next generation will
have to sustain, that is a way of teach-
ing irresponsibility. It is a way of say-
ing to this society that you do not have
to be responsible. It displays before the
entire Nation, before every man,
woman, and child, a kind of conduct
which is destined to failure over the
long term, designed inevitably to fail
and to sink.

Similarly, for the last 30 years or so,
Congress has been passing laws and
then exempting itself from them. I can-
not imagine a less noble thing for lead-
ership to do than to enact laws which
it says apply to everyone else but do
not apply to leaders. We know that real
leadership is to carry the burden for-
ward first, to catch the vision of the
noble first, to do what is right first;
not to send someone else into battle
first, not to push others into good be-
havior while we lag behind and lan-
guish in behavior which is unaccept-
able.

The Congress has validated irrespon-
sibility by saying the rest of the world
has to have a level of responsibility
and care but that we could exempt our-
selves.
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Of course, the Congress was similarly
irresponsible when it tried to run ev-
eryone else's business and not run its
own.

The unfunded mandates of the last
three decades are another way that
Government has validated irrespon-
sibility in the culture. Congress said to
the people of America that we are not
going to be responsible and it is not
important to be responsible because,
rather than take care of our own busi-
ness responsibly, we are going to try
with mandates to tell State and local
governments how to do their business.
We will even try to tell business how to
conduct their business, but we will not
do our own business that way. We will
exempt the Federal operations from
many of the regulatory impacts to the
society, and we will direct the spending
of State and local governments in spite
of the fact that their view of the cir-
cumstances and understanding of the
challenges is far superior to our own.

This character of conduct by the
Government over the last three dec-
ades has literally validated irrespon-
sibility in the society, and it is no won-
der that the news magazines of late
have headlined things like shame, or
the absence of shame, in society, the
absence of responsibility, the absence
of the internal guideposts to good be-
havior.

When the biggest, perhaps, teacher of
all in America, the Government, has by
its own behavior been teaching irre-
sponsibility over the last three dec-
ades, we have really hurt this culture.
We have validated irresponsibility, not,
however, just in the way we conduct
our own affairs. Government has been
validating irresponsibility in the kind
of programs it promulgates.

Look at the welfare system. We have
not said to this society, on welfare,
that you will have to be good, that you
will have to be moving in the right di-
rection in order to have our assistance.
We have not said that you will have to
stop illegitimacy or that you will have
to start to work or that you will have
to be industrious. No, we have not. We
have just said that no matter how irre-
sponsible you are, we will continue to
write the check and to pay the bills.

Or in the criminal law area we have
not really been a society of responsibil-
ity. We have been confused about who
the victim was and who the criminal
was. We have said that the guy pulling
the trigger was really the victim, that
society had not treated him well and
he was probably excused for pulling the
trigger. The person who took the bullet
probably was encouraged to say: “I
should not have been walking in this
neighborhood at this time. After all, I
probably invited the crime or the as-
sault.”

The truth of the matter is that is the
height of irresponsibility. Our criminal
law system, our programs, have not
been oriented toward responsibility.
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They have validated irresponsibility.
Our program for welfare has not been
an encouragement for responsibility
but has validated irresponsibility.

For three decades we have been look-
ing at this validation of irresponsibil-
ity, and now we come to 1995, to the
104th Congress, and our chance is to
change from a culture of irresponsibil-
ity to a culture which demands respon-
sibility.

That is what the first 100 days were
about, that is what the next 100 days
are about. And that is why we need to
move forward with an agenda for the
American people to reinvest our soci-
ety with governmental leadership that
points toward responsibility.

Let me just suggest how fundamental
those changes are. Instead of spending
beyond our means, instead of spending
without regard to who will pay, we are
going to start producing balanced
budgets; instead of validating the irre-
sponsibility of not paying our debts, we
are going to demand a culture of re-
sponsible behavior by paying for what
we consume; instead of saying that
there is a set of laws for the Congress
and then a bigger and broader set of
laws for the citizenry, we are going to
say, no, we want to be responsible.

With the Congressional Accountabil-
ity Act, the first thing we did was to
pass laws that said we would live under
the same laws under which the citizens
of America live. That pushes us toward
a culture of responsibility. Instead of
telling other governmental entities
and jurisdictions how to consume their
resources and deploy them with un-
funded mandates, we have said we will
stop doing that; we will start acting re-
sponsibly.

The real challenge for us is to move
from a culture of irresponsibility to a
culture of responsibility and for Gov-
ernment to take the lead.

Look at what is happening in the
welfare area, and this is why it des-
perately needs reform. Instead of say-
ing to people, no matter how irrespon-
sible you are, we will promote that and
validate it and as a matter of fact we
will fund it—instead of doing that, we
are going to say, no, you have to be-
have in certain ways; you have to im-
prove your performance; you have to
work; you have to treat your children
with dignity and give them a chance to
break the cycle of dependency and pov-
erty. That is responsibility, and we are
moving in that direction.

I submit to you that in the area of
the criminal law, we will have a move
toward responsibility. We will deny the
culture of irresponsibility, and we will
demand the culture of responsibility.
And that is what Government should
do. It should set an example. It should
teach with its conduct and with the
programs that it promulgates. It
should promote responsibility. And
that is why the first 100 days were im-
portant, 100 days that began this ses-
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sion, and that is why the rest of this
session is of monumental importance.

It is very important that we carry
through on this change from validating
irresponsibility, which is the past, to
promoting responsibility and demand-
ing accountability, which is the future.

So we must again visit the balanced
budget question. We must move for-
ward with a real balanced budget to re-
spond to the demand of the people that
we institute a culture, at least a gov-
ernmental culture of responsibility
that will set an example for this soci-
ety. We must move forward on the re-
forms which are before us. We cannot
stop now. We must continue to address
the agenda of the American people.

This is the great opportunity of this
Congress, that we change the way
Washington does business. And by
changing the way Washington does
business, we signal to America that
there is a new demand for accountabil-
ity and responsibility in this society:
We no longer spend money we do not
have; we no longer fail to live under
the laws which we pass; we no longer
try to direct the activities of other
governmental entities. No, our conduct
will be responsible instead of irrespon-
sible—pay our debts, live under the
laws we pass. Yes, we will stop telling
governments much better prepared to
make decisions than we are how those
decisions ought to be made. All of
those things are included in the monu-
mental changes sweeping through the
Congress. But the sweeping through is
not complete. Sweeping through is a
process, and it is a process which we
must continue, which we must extend,
which we must, as a matter of fact,
complete. We must have the discipline
and the determination to carry
through on these programs.

We are in the midst of a debate on
the question of product liability. The
question is whether companies will be
held responsible for things they really
had nothing to do with, whether rental
car companies that had nothing but
ownership of a car which was stolen or
otherwise wrongfully taken will be
held accountable for millions of dollars
of damage done with the car.

We have a tremendous energy that is
pent up, a momentum in the culture of
irresponsibility, and it is not easy for
us to stop the spending, to stop the
conduct which has promoted and vali-
dated irresponsibility for the last sev-
eral decades. It is something on which
we have made a great start and from
which we should not turn. It is a task
which we must continue.

So as we review, looking back, the
significant achievements of the first
100 days, let us never forsake the po-
tentials of the next 100 days. I think we
have reached a threshold, a tipping
point. We have reached an opportunity
to continue to institute as a regular
means of operation this culture of re-
sponsibility in Government. Let us
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make sure that in these next 100 days
we do not turn back; that we continue
to move forward on the agenda of the
American people.

Mr. THURMOND addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

(The remarks of Mr. THURMOND per-
taining to the introduction of S. 727
and S. 728 are located in today'’s
RECORD under ‘“‘Statements on Intro-
duced Bills and Joint Resolutions.”)

(The remarks of Mr. LOTT and Mr.
Baucus pertaining to the introduction
of S. 729 are located in today's RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.")

Mr. PRYOR addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMAS). Under the previous order, the
Senator from Arkansas is recognized to
speak for up to 10 minutes.

Mr. PRYOR. Mr. President, I thank
the Chair for recognizing me.

AN IRRESPONSIBLE LETTER

Mr. PRYOR. When President Clinton
recently issued a warning against in-
temperate speech, Mr. President, a lot
of people took those remarks as an at-
tack on radio talk show hosts. But I
would like to point out that the talk
show hosts by no means have a corner
on that market, and that we should all
focus our attention on the rhetoric
that is used by certain public interest
groups and ourselves alike when we try
to raise money through the coffers of
public interest groups for our political
campaigns.

I would particularly, Mr. President,
like to call your attention to a recent
letter issued by the National Rifle As-
sociation under the signature of its ex-
ecutive vice president, Wayne
LaPierre.

This 5-page poison-pen letter is a re-
volting example of hateful, incendiary,
irresponsible speech. It seeks to whip
the readers into a frenzy against the
Federal Bureau of Alcohol, Tobacco
and Firearms.

Mr. President, this letter is obscene.
While the ostensible purpose of this
letter is to raise money for the Na-
tional Rifle Association, it may well
have the unintended and unfortunate
side effect of stoking the fires of mili-
tant groups across this country of
whom our citizens now have cause to
fear.

In his letter, Mr. LaPierre says that
the Federal ban on semiautomatic
weapons ‘‘gives jack-booted Govern-
ment thugs more power to take our
constitutional rights away, break in
our doors, seize our guns, destroy our
property, and even injure or kill us.”

Mr. LaPierre further continues in his
letter:

In Clinton’s administration, if you have a
badge, you have the Government's go-ahead
to harass, intimidate, even murder law-abid-
ing citizens.
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Randy Weaver at Ruby Ridge ... Waco
and the Branch Davidians . . . Not too long
ago, it was unthinkable for Federal agents
wearing Nazl bucket helmets and black
storm trooper uniforms to attack law-abid-
ing citizens.

Not today, not with Clinton.

In another part of the letter, Mr.
LaPierre warns that what he sees as
the attack on the second amendment
to the Constitution “is only the first in
a long campaign to destroy the free-
doms at the core of American life.”
The letter continues:

You can see it when jack-booted Govern-
ment thugs, wearing black, armed to the
teeth, break down a door, open fire with an
automatic weapon, and kill or maim law-
ablding citizens.

Mr. LaPierre calls for a ““‘major show
of force"” by America’'s 80 million gun
owners. Mr. LaPierre concludes:

This, the battle we're fighting today, is a
battle to retake the most precious, the most
sacred ground on Earth. This is a battle for
freedom.

Well, Mr. President, these are very
stirring words indeed, and I am sure it
has been quite a success for the na-
tional fundraising activities of the Na-
tional Rifle Association. It has been a
great fundraising tool.

I noticed yesterday that Mr.
LaPierre told a reporter, and I quote,
“the last thing the NRA wants is a
fight with the ATF." Mr. President, I
would be hard pressed to conclude that,
based upon the incendiary, obscene na-
ture of this letter that Mr. LaPierre
sent across our country.

Let me make it very clear that I am
not today blaming the National Rifle
Association for the explosion in Okla-
homa City, but I am suggesting that I
think that any reasonable person
would conclude that the words Wayne
LaPierre has been using, the images he
has been conjuring up has played di-
rectly into the fears that exist in the
types of groups that apparently are re-
sponsible for the bombing and other
terrorist attacks.

In that regard, the paid lobbyists and
the chief fundraiser for the National
Rifle Association have been tossing
kerosene onto the fire. The leaders of
the National Rifle Association must re-
alize that these words have con-
sequences and rights are accompanied
by responsibilities. A loose tongue, Mr.
President, can be just as dangerous as
an unholstered gun when either is em-
ployed by an irresponsible person.

The National Rifle Association takes
great pride in touting its programs to
train responsible gun owners. I hope
that its leadership today will now real-
ize the need to teach and practice itself
the responsible use of free speech.

Before the folks at the National Rifle
Association start accusing this Senator
of trying to take away their first
amendment rights, as well as their sec-
ond amendment rights, let me make it
very plain that I have no intention of
taking action to forcibly muzzle any of
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them through any action by the Con-
gress of the United States. I am not
questioning the right of the NRA to
say what it wishes in its fundraising
letters. But I do believe, Mr. President,
that Wayne LaPierre should be abso-
lutely ashamed of what he has written
in this letter to his members of the Na-
tional Rifle Association.

Just because in our society one
might have the right to do something
or to say something does not mean
that he should say it. Just because one
has the protection of the first amend-
ment in our Constitution is no reason
to abuse that protection or to abuse
the first amendment.

Politicians and lobbyists, unfortu-
nately, have relied much too heavily
on the language of hyperbole to claim
its share of the marketplace of ideas.
This letter, written by the executive
vice president of the National Rifle As-
sociation, is certainly not the only in-
stance of hyperbole and the National
Rifle Association is certainly far from
its only practitioner.

Mr. President, I today am not at-
tacking the members of the National
Rifle Association, but I cannot be-
lieve—knowing many good members of
that organization—I cannot believe
that the National Rifle Association
members support their organization,
their leadership demonizing a Federal
law enforcement official or an agency.

Mr. President, how much time do I
have, I might ask?

The PRESIDING OFFICER. The Sen-
ator has 1 minute 20 seconds.

Mr. PRYOR. Mr. President, I can re-
member about 35 years ago when I was
first elected to a position of State rep-
resentative of Quachita County. During
my first term in office, I first heard of
the National Rifle Association. I would
like to tell you about it, if I might.

Over one weekend during that first
term of my first session, a young child,
b or 6 years of age, in a grocery store
parking lot saw a gun rack in a truck
in the next vehicle, got out of his par-
ents’' car while they were in the store,
got into the truck, took the rifle from
the gun rack and killed himself acci-
dentally. The town became very upset,
and they asked me to see if there was
anything we could do about it.

I introduced the next week, at the be-
hest of the Arkansas Game and Fish
Commission, with the support of law
enforcement officials throughout the
State, a very simple proposal that said
something like this: That no auto-
mobile—truck or car—in the incor-
porated city limits of any community
in our State of Arkansas shall be able
to carry a loaded shotgun or a rifle.
Pretty simple. It passed 99-0 in the
house of representatives.

It went to the State senate and, Mr.
President, that is when I first heard of
the National Rifle Association. All of a
sudden, throughout America, there was
a bulletin that Representative PRYOR




April 27, 1995

is trying to take your guns away in the
State of Arkansas, and if this happens,
it is going to happen all across the
country and we need to stop it now.

Needless to say, Mr. President, my
bill did not become law. It died in the
State senate of Arkansas. I remember
still getting hundreds of telegrams and
letters from all over our country pro-
testing this legislation.

But there is one I especially recall,
one specific letter I received during
that battle. It was from a former col-
lege roommate I had from the Univer-
sity of Arkansas, and it went some-
thing like this: Dear DAvVID, I never
knew all that time that I was your
friend and roommate at the university
that you were a Communist.

Well, Mr. President, that is what we
have today—the selling of fear. It is
continuing and it must stop. I am
hopeful, Mr. President, that the mem-
bership of the National Rifle Associa-
tion will question some of the positions
of its leadership in attempting to sell
fear at this most incendiary time in
our Nation's history.

Mr. President, I ask unanimous con-
sent that the letter from Mr. LaPierre
be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

NATIONAL RIFLE ASSOCIATION.

DEAR FELLOW AMERICANS: I've worn out a
lot of shoe leather walking the halls of Con-
gress. I've met key leaders, I've talked with
old allies, I've met with the new Congress-
men and many staff members.

What I'm hearing and seeing concerns me.

Many of our new Congressmen are ignoring
America's 80 million gun owners. Some have
forgotten what we did to elect them. Others
say our demands to restore our Constitu-
tional freedoms are ‘“‘politically out of line.”

Don’'t get me wrong, not all of them are
like this. Senator Phil Gramm, House Speak-
er Newt Gingrich, and Congressman Bill
McCollum, Bill Brewster and Harold Volk-
mer are all coming to our ald. But too many
others are not.

And without a major show of force by
America's 80 million gun owners, America
will resume 1its long march down the road to
gun bans, destruction of the Constitution
and loss of every sacred freedom.

I want you to know I'm not looking for a
fight.

But when you consider the facts of our cur-
rent situation, you too, will see we have no
other cholce.

Fact No. 1: The Congress’ leading anti-gun-
ners, Senators Dianne Feinstein, Ted Ken-
nedy and Congressmen Charles Schumer and
Major Owens all survived their last elec-
tions.

They've pledged to fight us to the bitter
end for Brady II and its ammo taxes, licens-
ing and registration schemes, gun rationing,
bureaucrats with the power to determine if
you “need" a gun and yes, the repeal of the
Second Amendment.

It doesn’t matter to them that the Brady
Law is a fallure.

It doesn't matter to them that the Brady
Law has become one more tool that govern-
ment agents are using to deny the Constitu-
tional rights of law abiding cltizens.

It doesn’t matter to them that the semi-
auto ban glves jack-booted government
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thugs more power to take away our Con-
stitutional rights, break in our doors, seize
our guns, destroy our property, and even in-
jure or kill us.

Schumer, Feinstein, Kennedy, Owens and
the rest of the anti-gunners want more and
more gun control.

It can be something small and subtle like
a regulation expanding the disqualification
criteria for the Brady Law. They're fighting
for anything that makes it harder for you to
own a gun,

The gun banners simply don't like you.
They don't trust you. They don't want you
to own a gun. And they'll stop at nothing
until they've forced you to turn over your
guns to the government.

Fact No. 2: If the anti-gunners fail to
achieve their goals In Congress, they have a
fall-back position in Bill Clinton, the most
anti-gun President in American history.

In two short years, Bill Clinton launched
two successful attacks on the Constitution.
He signed two gun control bills into law. He
has sworn to veto any repeal of the semi-
auto ban and any restoration of our Con-
stitutional rights.

His Interior and Agriculture Departments
}m.v; set thelr sights on closing hunting
ands.

And his Environmental Protection Agency
is attempting to take jurisdiction over exist-
ing uses of lead. This, of course, includes gun
ranges and spent shot.

What's more, gun owners aren't the only
ones Clinton’s EPA has set its sights on.
They're after fishermen, too. They want to
BAN the use of small lead fishing sinkers
and, of gravest concern, they want to stop
the home casting of these sinkers,

If fishing sinkers are on the Clinton bu-
reaucrat’s list, you know what’s next: lead
shot, lead bullets, bullet casting and reload-
ing.

Clinton’s State Department is also adding
to the attacks on gun owners and our Con-
stitutional freedoms. In December, he signed
the Summit of the Americas agreements
which pledges that the U.S. Government will
push for additional gun control,

Over in the Justice Department, Clinton's
Attorney General Janet Reno has signaled
her intent to ‘‘squash'' the states' rights
movement and deny states their Constitu-
tional power,.

And worst of all,

Fact No. 3: President Clinton's army of
anti-gun government agents continues to in-
timidate and harass law-abiding citizens.

In Clinton's administration, {f you have a
badge, you have the government's go-ahead
to harass, intimidate, even murder law-abid-
ing cltizens.

Randy Weaver at Ruby Ridge ... Waco
and the Branch Davidians . . . Not too long
ago, It was unthinkable for Federal agents
wearing nazi bucket helmets and black
storm trooper uniforms to attack law-abid-
ing citizens.

Not today, not with Clinton.

Our calls to investigate these outrageous
assaults on our Constitutional freedoms are
routinely silenced by the anti-gun media.
But that's no surprise.

Fact No. 4: They've launched a new wave of
brainwashing propaganda almed at further
destroying our Constitutional freedoms.

CBS, ABC, NBC, USA Today, Time, News-
week and The New York Times have
launched another round of phony polls and
slanted storles to help the anti-gunners
achieve thelr goals.

Their latest phony poll shows 70% of Amer-
Lca support the ‘“‘seml-auto’” assault weapon

an.
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That's simply not true. When it’s explained
that “semi-autos” are used in less than a
fraction of one percent of crimes; that the
ban only affects the law-abiding; and, that
the ban is only one more way to deny Con-
stitutional rights to the law-abiding, support
for the ban drops to 30%.

But the media still uses this 70% statistic
to trumpet the call for gun control.

What scares me the most about this 70%
number is that the media has brainwashed
70% of Americans into belleving that the
government—and not each individual—is re-
sponsible for their personal protection.

Even worse, this 70% number means that
there are enough people who can be brain-
washed by the media to vote for a repeal of
the Second Amendment if it were put to a
vote.

The media, Clinton, the antl-gunners in
Congress . . . this combination is a powder
keg that could blow at any moment and 1t's
set squarely underneath the Constitution.

And what this means is:

Fact No. 5. Congress must be forced to re-
store the Constitution, repeal the gun bans,
investigate abuse by government agents and
focus the public debate on criminal control,
not gun control. . .

. . . Or what we're seeing now will only be
a momentary patch of sunshine on the road
to doom for the Second Amendment and our
Constitution.

There is hope, though. Despite the current
situation, I'm encouraged by you and your
fellow NRA members.

Everywhere 1 go, to every gun show, every
NRA-ILA  grassroots operation, every
Friends of NRA Dinner, even in cabs and air-
ports around the country, I run into NRA
members who understand the stakes and
stand ready to fight.

The question I hear from almost every one
of these NRA members is the same: ‘‘What
can I do next?”

If you're one of those members, I want to
thank you for your courage, your conviction
and your spirit. You keep me going. You
keep me on the road. You give me strength
to lead the battle.

And if you want to join me in taking the
next step, I need you to do these two things
today.

First, I need you to sign the enclosed Peti-
tions to the United states Congress.

These petitions are addressed to the lead-
ers of the U.S. Congress, Senator Robert
Dole and Speaker Newt Gingrich, and your
U.S. Senators Daniel Patrick Moynihan,
Alfonse M. D’Amato and Congresswoman Sue
Kelly.

Please be sure to sign all five petitions,
then fold them and place them in the en-
closed, postage-pald envelope addressed to
me at NRA Headquarters.

These petitions spell out, in black and
white, our agenda of repeal, reform, inves-
tigate and limit government power.

In the first amendment of the Bill of
Rights, we are guaranteed the right to *‘peti-
tion our Government for a redress of griev-
ances."”

And that's exactly what we're going to do:
redress our grievances in the biggest and
most powerful display of political clout and
commitment to the Constitution.

I want to personally deliver your five petl-
tions, and the petitions of all 3.5 million of
your fellow NRA members—17.5 million peti-
tions in all—to Congress.

And I want to show the leadership in Con-
gress, and your Senators and Congressmen
from New York, that the number one prior-
ity in their Contract With America must be
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defending and restoring our Constitutional
freedoms.

17.5 million Petitions to Congress is the
largest ‘‘redress of grievances" since the
Constitution and the Bill of Rights were
written.

S0 I KNOW Congress will get the message.
And I know they’ll act on our agenda of Re-
peal, Reform and Investigate if only you and
I speak out.

Your Petitions to Congress also sends an-
other message—a message not spelled out on
the Petitions themselves.

Each Congressman, on the average, will re-
celve 8,000 Petitions from NRA members de-
manding action. 8,000 messages from angry
voters sounds an alarm in every Congress-
man's head.

You see, most Congressional elections were
won or lost by 5,000 votes or less. So, they'll
realize that falling to defend the Second
Amendment and falling to retake the Con-
stitutional freedoms lost to the anti-gun-
ners, could result in big losses at the next
election!

That's why it's critical you take a few
minutes to sign your Petitions to Congress
and return them to me as soon as possible.

These petitions are our D-Day.

Armed with these petitions and our First
Amendment rights, we are going to storm
Congress, knock out anti-gunner strongholds
and recapture every bit of ground we lost
since Bill Clinton took office.

And if we're successful, these petitions will
be the turning point in the history of the
Constitution. . . . A day when our sacred
right to keep and bear arms will be secure
for the next generation of law-abiding Amer-
fcans.

Second, when you return your signed Peti-
tions to Congress, I need you to make a spe-
clal contribution to the NRA of $15, $20, $25,
$35, $50 or the most generous amount you can
afford.

Most Americans don’t realize that our free-
doms are slowly slipping away.

They don't understand that politicians and
bureaucrats are chipping away at the Amer-
ican way of life.

They're destroying business, destroying
our economy, destroying property rights, de-
stroying our moral foundation, destroying
our schools, destroying our culture . . .

. . . Destroying our Constitution.

And the attack, either through legislation
or regulation, on the Second Amendment is
only the first in a long campaign to destroy
the freedoms at the core of American life.

You can see it In the gun bans, certainly.
But you can also see it in closed ranges,
closed hunting lands, confiscated collectors’
firearms, banned magazines and ammunition
taxes.

You can see it when jack-booted govern-
ment thugs, wearing black, armed to the
teeth, break down a door, open fire with an
automatic weapon, and kill or maim law-
ablding citizens.

America's gun owners will only be the first
to lose thelr freedoms.

If we lose the right to keep and bear arms,
then the right to free speech, free practice of
religion, and every other freedom in the Bill
of Rights are sure to follow.

I am one American who is not going to sit
on the sidelines and watch this happen.

And if you want to help me stop this de-
struction of the Constitution, then I hope
you can make that special contribution of
$15, $20, $35, $25 or $50 to the NRA today.

With your special contribution, I'll have
the financial ammo I need to keep Congress
focused on the mission we've assigned them.
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First, with your help, I will expand our pe-
tition campalgn to Involve as many of Amer-
ica’s 80 million gun owners as possible.

If we can double the number of Petitions
flooding Congress, we'll double the speed
Congress deals with our demands to Repeal,
Reform and Investigate. And with double the
show of clout, we’'ll wipe out anti-gunner op-
position.

Second, with your special contribution, I
can increase the NRA's public exposure on
talk shows, at rallies and shows, in radio and
T.V. advertising and through broadcasts like
the NRA's Town Meeting that first sounded
our alarm in 16 milllon households, last sum-
mer.

Part of our problem is that far too few
Americans understand what's at stake in
these battles,

My ultimate goal is to educate the Amer-
ican people that this issue is not just about
guns, not just about hunting, not just about
personal protection; this issue is about free-
dom—Your Freedom.

1 want to use the power of T.V. and radio
to show the American people that, If the
NRA fails to restore our Second Amendment
freedoms, the attacks will begin on freedom
of religion, freedom of speech, freedom from
unreasonable search and selzure. . . .

. . . And that unless we take action today,
the long slide down the slippery slope will
only continue until there’'s no freedom left in
America at all.

I know you see it. The elbow room you
have to hunt, shoot and live life the way you
see fit is slowly disappearing.

And the truth 1s, NRA members have been
hardened by legislative battles. And only
NRA members have the courage, the convic-
tion to draw the line in the sand.

That's why I'm hoping you can take a few
moments to sign and date the enclosed Peti-
tions and return them to me with your spe-
clal contribution of $15, $20, $25, $35, 350 or
more in the enclosed postage-pald envelope
today. Or, you can charge by phone by call-
ing 800-547T-4NRA today.

You know, besldes going shooting, I love to
go to football games. And every time I go, I
always hear my fellow fans talk about the
fmpact of ‘‘the 12th man."

The 11 players calling the plays and doing
the hitting get a lot of their motivation from
the 12th man in the stands. I'm talking
about the crowd who cheers wildly when our
team Is on the offense, and drowns out the
signals of the opposing team when they're on
the defense.

I need you to be that 12th man,

I need you to sign your Petitions to Con-
gress and return them to me today. That
simple act will give our allles the political
courage to do what's right, to push ahead
with our agenda of Repeal, Reform and In-
vestigate.

Likewlise, your signed Petitions to Con-
gress will confuse and demoralize the anti-
gun team and their agenda of bans, taxes, in-
timidation, harassment and destruction of
the Constitution.

I know I've sald what I'm about to say be-
fore. But this Is a message that resonates
with NRA members across the land. It's
something I hope you, too, will say whenever
you have the occasion to defend our Con-
stitutional freedoms.

This, the battle we're fighting today, is a
battle to retake the most preclous, most sa-
cred ground on earth. This is a battle for
freedom.

Please tell me you're ready to take the
next step by returning your signed Petitions
to Congress and special gift to me in the en-
closed postage-pald envelope today.
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Thank you, I look forward to hearing from
you soon.
Yours in Freedom,
WAYNE LAPIERRE,
Ezecutive Vice President.

P.S.—As a special thank you for making a
speclal contribution of $25 or more, I'd like
to send you a copy of my national best-sell-
ing book, Guns, Crime, and Freedom. Guns,
Crime, and Freedom 1is 263 pages of truth
about guns, gun control, gun owners, the
anti-gun media and what's happening to our
freedoms.

I hope you'll read it and use it in your own
personal campaign in New York to defend
the Constitution. Use Guns, Crime, and Free-
dom to help you keep the pressure on Con-
gress, write letters to the editor and teach
other Americans about the battle we're
fighting today. Thanks agaln for your sup-
port and friendship.

Mr. HARKIN. Mr. President, before I
commence my remarks I want to con-
gratulate Senator PRYOR on the very
bold and very strong statement that he
has made this morning. I think he is
right on the mark. I say to Senator
PrRYOR that, like he, we have a lot of
good, decent, hard-working, law abid-
ing NRA members in the State of
Iowa—there are hundreds—like I am. I
know that they are as repulsed by Mr.
LaPierre’s letter as the Senator from
Arkansas. It is a shame when you have
an organization with a lot of fine peo-
ple in it that do abide by the law, that
do want to instill in people a respect
for guns and to teach them how to use
them legitimately, responsibly, and to
have an organization, then, taken over
by the likes of Wayne LaPierre, and to
really take what could otherwise be a
decent organization which could instill
in young people a healthy respect for
firearms and hunting, and to move that
organization, as he has done with this
kind of letter, into almost an organiza-
tion that would be disrespectful of our
Constitution and disrespectful of the
United States of America, I know he
does not speak for the members of the
NRA that live in Iowa.

Mr. PRYOR. If I might say, I appre-
ciate the Senator’s remarks.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Iowa [Mr. HARKIN] is recognized to
speak for up to 10 minutes.

(The remarks of Mr. HARKIN pertain-
ing to the introduction of legislation
are located in today's RECORD under
“Statements on Introduced Bills and
Joint Resolutions.™)

Mr. FRIST. Mr. President, I ask
unanimous consent that I be permitted
to speak as in morning business for a
period of not more than 10 minutes

The PRESIDING OFFICER. Without
objection, it is so ordered.

MEDICARE TICKING TIME BOMB

Mr. FRIST. Mr. President, yesterday
I began discussions on the pending in-
solvency of Medicare, predicted to
occur in the year 2002, just 7 years from
today.




April 27, 1995

I called Medicare a ticking time
bomb. I expressed my concern that this
body has not addressed that ticking
time bomb. We must act now to pre-
serve Medicare, to protect it, to save
it, to disarm that ticking time bomb.

I will continue those discussions this
morning.

Congress and all Americans must re-
alize that it is the Federal Govern-
ment, through the Medicare program,
that is the purchaser of health care for
this country’s seniors and people with
disabilities. The same Government
that brought you $100 hammers is also
shopping for scalpels and stethoscopes.
The Federal Government spends more
money on health care than individuals,
and more than employers. But, it's not
our money. If it were, we would likely
be more prudent consumers. We would
likely react more quickly and more re-
sponsibly to skyrocketing costs.

So whose money do we spend? For
the answer, we should revisit the cre-
ation of the program and remind our-
selves of its intended role in our health
care system when it was created in
1965. Also it is time to understand the
shortfalls of the program.

Because the program was created to
increase seniors' access to acute care,
Congress mandated participation for
hospital services, called Medicare part
A. After seniors pay for a relatively
low deductible—$716 in 1995, Medicare
fully covers expenses for 60 hospital
days. If a senior's hospitalization ex-
ceeds the 60 days in 1 year, he or she is
responsible for a co-insurance fee—$179
per day for the 61st through 90th days,
and $358 per day beyond that.

Medicare part A comprises 63 percent
of all Medicare spending. It is funded
by the Medicare portion of the Social
Security payroll tax—a tax of 2.9 per-
cent of all income—split evenly be-
tween employer and employee. Taxes
collected from today’s workers go di-
rectly to pay for services delivered to
today’s beneficiaries. It is important to
understand that contributions to Medi-
care do not actually sit in the hospital
insurance [HI] trust fund and wait for
you. Rather, they are paid out imme-
diately to meet the needs of today’s
seniors and people with disabilities.
Beginning in 1997, the part A expendi-
tures will exceed total income annu-
ally.

Medicare's part B goes to pay doctor
bills and is voluntary. It is funded 30
percent from beneficiary premiums and
70 percent by automatic withdrawals
from Treasury general revenues.
Today, a senior opting for Medicare
part B pays $46.10 each month and is re-
sponsible for a $100 annual deductible
and 20 percent co-insurance for most
services. General revenues provide a 70
to 75 percent premium subsidy and
cover 80 percent of most services.

Theoretically, the funding arrange-
ment for part A—the hospital insur-
ance—would work fine if the demo-
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graphics of the population were con-
stant, if medical technology were con-
stant, and if the growth of overall ex-
penditures were constant. But, as we
all know, this is not the case.

First—and most importantly—the el-
derly population is growing much fast-
er than the overall population. In 1990,
2.1 million Americans qualified for
Medicare. But in the year 2020, 3.9 mil-
lion new enrollees will qualify—almost
twice as many new enrollees will be
qualifying that year. And who pays the
bill? The working generation, which is
not growing nearly as fast. When Medi-
care was created, two workers would
cover the costs of the Medicare bene-
ficiary. By the time I qualify for the
program, it will take four workers to
cover the same cost.

Consider the consequences of delay-
ing Medicare reform. I have three sons:
Bryan is 7 years old, Jonathan is 9, and
Harrison is 11. In the year 2020, they
will be 32, 34, and 36 years old. I will be
68 and eligible for Medicare benefits.
My sons and their generation will pay
for the services for my generation. It
will take the taxes of all my three sons
plus another individual just to pay for
my own Medicare benefits. It is intol-
erable to punish our children, the next
generation, with this inequity.

Second, medical breakthroughs are
allowing people to live healthier and
longer lives. Take my own field of
heart disease as an example. Thirty
years ago, there were few heart inten-
sive care units in the country. Coro-
nary artery bypass surgery had never
been performed. Cardiovascular drugs
were in their infancy. Heart trans-
plants were but a dream for the future.
Today, because of advances in medical
science and technology, people who
used to die of their heart disease are
living 10, 20, or 30 years longer, and
those new technologies are expensive.

Back to my earlier question, “Whose
money is this?"” Medicare is paid for by
three vehicles: a 2.9 percent payroll
tax, split by employers and employees;
general revenue tax dollars; and bene-
ficiary premiums, copayments, and
deductibles.

I think it is safe to say that tax-
paying workers are more watchful of
the money coming out of their pockets
than is the Federal Government. I
know the employers are. We have re-
cently seen their impact on the health
care system as they have struggled
with increasing costs. I have witnessed
through my own parents that seniors
are prudent purchasers of health care
services. Since Medicare was not de-
signed as a comprehensive insurance
program, seniors already shop for addi-
tional health care coverage. Most sen-
iors today live within a fixed budget.
They are careful to judge the value of
their health care dollar.

By failing to mend this program, we
are failing all of these groups who will
suffer from our inattention in the
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years to come. Yet, there is an ongoing
premise that the Federal Government
should not attempt to manage its
spending of the Medicare dollar. Every
other purchaser has to manage his or
her money. Why should the Federal
Government be exempt?

And, how does this country pay for
our failure to manage the Medicare
Program? First, employers pay in the
form of higher health care costs. For
the last 10 years, Congress has chosen
to repeatedly cut payments to physi-
cians and hospitals for services deliv-
ered. This reduces program costs incre-
mentally, but does little to reduce the
overall rate of growth of expenditures.
Lower Medicare payments, especially
when coupled with even lower Medicaid
payments, simply lead providers to
shift costs and to charge self-pay and
privately insured patients more. This
increases everyone’s insurance pre-
miums. In east Tennessee, a recent sur-
vey of physician fees found that the
private sector is paying physicians, on
average, 220 percent above Medicare
rates. Depending on the specific proce-
dure, these private plans are paying
anywhere from 43 to 461 percent above
Medicare rates. Without Medicare re-
form, private health insurance will
continue to climb even further out of
reach and all Americans will suffer re-
duced access and thus reduced overall
quality.

Second, the working generation pays
for our mismanagement of Medicare
through increased taxes. Over the last
30 years, Congress has dramatically ex-
panded both the tax base and the tax
rate supporting the Medicare trust
fund. Initially, Medicare relief on a 0.6-
percent payroll tax on the first $6,600
earned. Today, the program relies on
nearly a 3-percent payroll tax on all in-
come earned. Next year for the first
time in its history, the trust fund will
begin spending more money than it is
taking in. Without reform, a tax in-
crease is around the corner. And at
best, this tax increase would only pro-
long the program a few years.

Third, beneficiaries pay for Medi-
care’s failures. Skyrocketing costs of
the program force the same rate of
growth on the direct expenditures by
our seniors and disabled. Their out-of-
pocket costs are directly related to
overall program costs. Medicare does
provide a generous subsidy, making it
a better deal than anything else out
there. But not all services are covered,
the coinsurance and deductibles are
substantial, and premiums are cal-
culated to cover a defined amount of
program costs. Only 1 out of 10 or 11
percent of seniors rely solely on Medi-
care for their health care insurance.
Most seniors still purchase private sup-
plemental medical coverage or have ac-
cess to additional employer-sponsored
coverage. Beneficiary costs will con-
tinue to climb as the overall program
spending spins out of control.
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Medicare is an entitlement. I do not
suggest we take away that concept.
However, I do ask us to remember what
it entitles us to. Quite simply, the enti-
tlement was intended to provide access
to the private system. Our predecessors
did not create a system which limited
beneficiaries to public hospitals or
Government-employed physicians.
Rather, it provided financial access to
private physicians and hospitals, the
same providers Americans used before
they turned 65.

If we viewed the Medicare subsidy
today as it was originally intended—al-
lowing beneficiaries to use it to access
private coverage—seniors would then
be able to choose health care plans
that better meet their needs. Today
they do not have that choice. We
should provide that choice to our sen-
iors.

Mr. President, I will continue this
discussion over the next several days
as we look forward to better ways to
save, to preserve our Medicare Pro-
gram.

1 yield the floor.

EXTENSION OF MORNING
BUSINESS

Mr. DODD. Mr. President, I ask unan-
imous consent that I be permitted to
speak for 15 minutes, and that a period
for morning business be extended ac-
cordingly.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

LETTER FROM THE NATIONAL
RIFLE ASSOCIATION

Mr. DODD. Mr. President, earlier
today my colleague from Arkansas,
Senator PRYOR, spoke about a very dis-
turbing letter circulated by the Na-
tional Rifle Association [NRA]. I com-
mend him for his remarks. I do not
want to get into a lengthy discussion
of this issue, but I urge all of my col-
leagues, regardless of where you stand
on the issue of gun control, to read this
letter, which was sent out by the NRA
under the signature of Mr. Wayne
LaPierre, the executive vice president.

I do not know of anyone here, no
matter how strongly they feel about
the legitimate issue of what we do
about gun control, that would not be
offended by this letter and the lan-
guage in it.

Again, I am not going to spend a
great deal of time here this morning,
but there is language in the letter
which talks about:

. Jack-booted government thugs [glven]
more power to take away our Constitutional
rights, break in our doors, seize our guns, de-
stroy our property, and even injure or kill
us;

That is how the letter refers to our
Government and the hard-working
members of our Federal law-enforce-
ment agencies. And the letter goes on,
hi] reference to the Clinton administra-
tion:
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. If you have a badge, you have the Gov-
ernment's go ahead to harass, intimidate,
even murder law-abiding citizens;

And there is even more:

Waco and the Branch Davidians . . . Not
too long ago it was unthinkable for Federal
agents wearing Nazl bucket helmets and

black storm trooper uniforms to attack law-
abiding citizens.

Law-abiding citizens? People who
shot Federal agents, who burned their
own buildings, and killed their own
families and friends? I mean this is in-
credible.

And this is not a letter from some
fringe organization. It is a letter from
the NRA—a national organization that
usually has credibility. Quite simply,
the NRA ought to know better.

Please read this letter. It is five or
six pages. And if you are not as of-
fended as I have been by reading it, I
will be surprised.

Someone needs to ask for a retrac-
tion of this letter. Put aside the tragic
events in Oklahoma for a moment, I do
not want to suggest that this letter is
linked to that terrible tragedy. I do not
want to cloud the issue. But someone
needs to apologize for this letter. It
goes way beyond the kind of rhetoric
that is appropriate on these issues.

Remember this letter went, appar-
ently, to millions of homes. I have no
problem with people sending out fund-
raising letters and even using strong
language in those solicitations. But the
NRA's letter goes way beyond the pale.
At first, I was so shocked, I thought it
might be a hoax. But apparently it was
not. I understand the NRA has con-
firmed that it sent the letter.

Again, I urge my colleagues to read
the letter and I ask unanimous consent
that this letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

NATIONAL RIFLE ASSOCIATION.

DEAR FELLOW AMERICANS: I've worn out a
lot of shoe leather walking the halls of Con-
gress. I've met key leaders, I've talked with
old allies, I've met with the new Congress-
men and many staff members.

What I'm hearing and seeing concerns me.

Many of our new Congressmen are ignoring
America’s 80 milllon gun owners. Some have
forgotten what we did to elect them. Others
say our demands to restore our Constitu-
tional freedoms are “‘politically out of line."

Don't get me wrong, not all of them are
like this. Senator Phil Gramm, House Speak-
er Newt Gingrich, and Congressmen Bill
McCollum, Bill Brewster and Harold Volk-
mer are all coming to our aild. But too many
others are not.

And without a major show of force by
America’s 80 million gun owners, America
will resume its long march down the road to
gun bans, destruction of the Constitution
and loss of every sacred freedom.

I want you to know I'm not looking for a
fight.

But when you consider the facts of our cur-
rent situation, you too, will see we have no
other choice.

Fact No, 1: The Congress' leading anti-gun-
ners, Senators Dianne Feinstein, Ted Ken-
nedy and Congressmen Charles Schumer and
gilajor Owens all survived their last elec-

ons.

They've pledged to fight us to the bitter
end for Brady II and its ammo taxes, licens-
Ing and registration schemes, gun rationing,
bureaucrats with the power to determine If
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you “need” a gun and yes, the repeal of the
Second Amendment.

It doesn't matter to them that the Brady
Law is a failure.

It doesn't matter to them that the Brady
Law has become one more tool that govern-
ment agents are using to deny the Constitu-
tional rights of law abiding citizens.

It doesn't matter to them that the semi-
auto ban gives jack-booted government
thugs more power to take away our Con-
stitutional rights, break in our doors, seize
our guns, destroy our property, and even in-
jure or kill us.

Schumer, Feinstein, Kennedy, Owens and
the rest of the anti-gunners want more and
more gun control.

It can be something small and subtle like
a regulation expanding the disqualification
criteria for the Brady Law. They're fighting
for anything that makes it harder for you to
own a gun.

The gun banners simply don’t like you.
They don t trust you. They don't want you
to own a gun. And they’ll stop at nothing
until they've forced you to turn over your
guns to the government.

Fact No. 2. If the anti-gunners fail to
achieve their goals in Congress, they have a
fall-back position in Bill Clinton, the most
anti-gun President in American history.

In two short years, Bill Clinton launched
two successful attacks on the Constitution.
He signed two gun control bills into law. He
has sworn to veto any repeal of the semi-
auto ban and any restoration of our Con-
stitutional rights.

His Interlor and Agriculture Departments
?avgs set their sights on closing hunting
ands.

And his Environmental Protection Agency
is attempting to take jurisdiction over exist-
ing uses of lead. This, of course, includes gun
ranges and spent shot.

What's more, gun owners aren’'t the only
ones Clinton’s EPA has set its sights on.
They're after fishermen, too. They want to
BAN the use of small lead fishing sinkers
and, of gravest concern, they want to stop
the home casting of these sinkers.

If fishing sinkers are on the Clinton bu-
reaucrat's list, you know what's next: lead
shot, lead bullets, bullet casting and reload-
ing.

Clinton’s State Department is also adding
to the attacks on gun owners and our Con-
stitutional freedoms. In December, he signed
the Summit of the Americas agreements
which pledges that the U.S. Government will
push for additional gun control.

Over in the Justice Department, Clinton's
Attorney General Janet Reno has signaled
her intent to ‘‘squash’ the states' rights
movement and deny states their Constitu-
tional power.

And worst of all,

Fact No. 3: President Clinton's army of
anti-gun government agents continues to in-
timidate and harass law-ablding citizens.

In Clinton’s administration, If you have a
badge, you have the government’s go-ahead
to harass, intimidate, even murder law-abid-
ing citizens.

Randy Weaver at Ruby Ridge ... Waco
and the Branch Davidians. . . . ot too long
ago, it was unthinkable for Federal agents
wearing nazi bucket helmets and black
storm trooper uniforms to attack law-abld-
ing citizens.

Not today, not with Clinton.

Our calls to investigate these outrageous
assaults on our Constitutional freedoms are
routinely silenced by the anti-gun media.
But that’s no surprise.

Fact No. 4: They've launched a new wave of
brainwashing propaganda aimed at further
destroying our Constitutional freedoms.

CBS, ABC, NBC, USA Today, Time, News-
week and The New York Times have
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launched another round of phony polls and
slanted storles to help the anti-gunners
achieve thelr goals.

Their latest phony poll shows 70% of Amer-
:;a support the “semi-auto’ assault weapon

n.
That's simply not true. When it's explained
that ‘‘semi-autos" are used In less than a
fraction of one percent of crimes; that the
ban only affects the law-ablding; and, that
the ban is only one more way to deny Con-
stitutional rights to the law-ablding, support
for the ban drops to 30%.

But the media still uses this T0% statistic
to trumpet the call for gun control.

What scares me the most about this 70%
number is that the media has brainwashed
70% of Americans into believing that the
government—and not each individual—is re-
sponsible for their personal protection.

Even worse, this 70% number means that
there are enough people who can be brain-
washed by the media to vote for a repeal of
the Second Amendment if it were put to a
vote.

The media, Clinton, the anti-gunners in
Congress . . . this combination is a powder
keg that could blow at any moment and it's
set squarely underneath the Constitution.

And what this means is:

Fact No. 5: Congress must be forced to re-
store the Constitution, repeal the gun bans,
investigate abuse by government agents and
focus the public debate on criminal control,
not gun control. . .

. . . Or what we're seeing now will only be
a momentary patch of sunshine on the road
to doom for the Second Amendment and our
Constitution.

There is hope, though. Despite the current
situation, I'm encouraged by you and your
fellow NRA members.

Everywhere I go, to every gun show, every
NRA-ILA  grassroots operation, every
Friends of NRA Dinner, even in cabs and air-
ports around the country, I run into NRA
members who understand the stakes and
stand ready to fight.

The question I hear from almost every one
of these NRA members 1s the same: “What
can [ do nert?"

If you're one of those members, I want to
thank you for your courage, your conviction
and your spirit. You keep me golng. You
keep me on the road. You give me strength
to lead the battle.

And if you want to join me in taking the
next step, I need you to do these two things
today.

First, I need you to sign the enclosed Peti-
tions to the United states Congress.

These petitions are addressed to the lead-
ers of the U.S. Congress, Senator Robert
Dole and Speaker Newt Gringrich, and your
U.8. Senators Daniel Patrick Moynihan,
Alfonse M. D'Amato and Congresswoman Sue
Kelly.

Please be sure to sign all five petitions,
then fold them and place them in the en-
closed, postage-pald envelope addressed to
me at NRA Headquarters.

These petitions spell out, in black and
white, our agenda of repeal, reform, inves-
tigate and limit government power.

In the first amendment of the Bill of
Rights, we are guaranteed the right to “‘peti-
tion our Government for a redress of griev-
ances."”

And that's exactly what we're going to do:
redress our grievances in the biggest and
most powerful display of political clout and
commitment to the Constitution.

I want to personally deliver your five peti-
tions, and the petitions of all 3.5 million of
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your fellow NRA members—17.5 million peti-
tions in all—to Congress.

And I want to show the leadership in Con-
gress, and your Senators and Congressmen
from New York, that the number one prior-
ity in their Contract With America must be
defending and restoring our Constitutional
freedoms.

17.5 million Petitions to Congress is the
largest ‘‘redress of grievances' since the
Constitution and the Bill of Rights were
written.

So I KNOW Congress will get the message.
And I know they’ll act on our agenda of Re-
peal, Reform and Investigate if only you and
I speak out.

Your Petitions to Congress also sends an-
other message—a message not spelled out on
the Petitions themselves.

Each Congressman, on the average, will re-
celve 8,000 Petitions from NRA members de-
manding action, 8,000 messages from angry
voters sounds an alarm in every Congress-
man's head.

You see, most Congressional elections were
won or lost by 5,000 votes or less. So, they'll
realize that falllng to defend the Second
Amendment and failing to retake the Con-
stitutional freedoms lost to the anti-gun-
ners, could result in big losses at the next
election!

That's why It's critical you take a few
minutes to sign your Petitions to Congress
and return them to me as soon as possible,

These petitions are our D-Day.

Armed with these petitions and our First
Amendment rights, we are going to storm
Congress, knock our anti-gunner strongholds
and recapture every bit of ground we lost
since Bill Clinton took office.

And If we're successful, these petitions will
be the turning point In the history of the
Constitution . . . . A day when our sacred
right to keep and bear arms will be secure
for the next generation of law-abiding Amer-
icans.

Second, when you return your signed Peti-
tions to Congress, I need you to make a spe-
clal contribution to the NRA of $15, 520, $25,
%35, $50 or the most generous amount you can
afford.

Most Americans don't realize that our free-
doms are slowly slipping away.

They don't understand that politicians and
bureaucrats are chipping away at the Amer-
ican way of life.

They're destroying business, destroying
our economy, destroying property rights, de-
stroying our moral foundation, destroying
our schools, destroying our culture . . .

. . . Destruying our Constitution.

And the attack, either through legislation
or regulation, on the Second Amendment is
only the first in a long campalgn to destroy
the freedoms at the core of American life.

You can see it in the gun bans, certainly.
But you can also see it in closed ranges,
closed hunting lands, confiscated collectors’
firearms, banned magazines and ammunition
taxes.

You can see it when jack-booted govern-
ment thugs, wearing black, armed to the
teeth, break down a door, open fire with an
automatic weapon, and kill or maim law-
abiding citizens.

America's gun owners will only be the first
to lose their freedoms.

If we lose the right to keep and bear arms,
then the right to free speech, free practice of
religion, and every other freedom in the Bill
of Rights are sure to follow.

I am one American who is not going to sit
on the sidelines and watch this happen.

And If you want to help me stop this de-
struction of the Constitution, then I hope
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you can make that special contribution of
$15, $20, $25, $35 or $50 to the NRA today.

With your special contribution, I'll have
the financial ammo I need to keep Congress
focused on the mission we've assigned them.

First, with your help, I will expand our pe-
tition campalgn to involve as many of Amer-
ica’s 80 million gun owners as possible.

If we can double the number of Petitions
flooding Congress, we'll double the speed
Congress deals with our demands to Repeal,
Reform and Investigate. And with double the
show of clout, we'll wipe out anti-gunner op-
position.

Second, with your special contribution, I
can Increase the NRA's public exposure on
talk shows, at rallies and shows, in radio and
T.V. advertising and through broadcasts like
the NRA's Town Meeting that first sounded
our alarm in 16 million households, last sum-
mer.

Part of our problem is that far too few
Americans understand what's at stake in
these battles.

My ultimate goal {3 to educate the Amer-
ican people that this issue is not just about
guns, not just about hunting, not just about
personal protection; this issue is about free-
dom—Your Freedom.

I want to use the power of T.V. and radio
to show the American people that, if the
NRA fails to restore our Second Amendment
freedoms, the attacks will begin on freedom
of religion, freedom of speech, freedom from
unreasonable search and selzure. . . .

. . . And that unless we take action today,
the long slide down the slippery slope will
only continue until there's no freedom left in
America at all.

I know you see it. The elbow room you
have to hunt, shoot and live life the way you
see fit is slowly disappearing.

And the truth is, NRA members have been
hardened by legislative battles. And only
NRA members have the courage, the convic-
tion to draw the line in the sand.

That's why I'm hoping you can take a few
moments to sign and date the enclosed Peti-
tions and return them to me with your spe-
cial contribution of $15, $20, $25, 335, $50 or
more in the enclosed postage-pald envelope
today. Or, you can charge by phone by call-
ing 800-547-4NRA today.

You know, besides going shooting, I love to
go to football games. And every time I go, I
always hear my fellow fans talk about the
impact of **the 12th man."”

The 11 players calling the plays and doing
the hitting get a lot of their motivation from
the 12th man in the stands. I'm talking
about the crowd who cheers wildly when our
team is on the offense, and drowns out the
signals of the opposing team when they're on
the defense.

I need you to be that 12th man.

I need you to sign your Petitions to Con-
gress and return them to me today. That
simple act will give our allles the political
courage to do what's right, to push ahead
with our agenda of Repeal, Reform and In-
vestigate.

Likewise, your signed Petitions to Con-
gress will confuse and demoralize the anti-
gun team and their agenda of bans, taxes, in-
timidation, harassment and destruction of
the Constitution. J

I know I've said what I'm about to say be-
fore. But this is a message that resonates
with NRA members across the land. It's
something I hope you, too, will say whenever
you have the occasion to defend our Con-
stitutional freedoms,

This, the battle we're fighting today, is a
battle to retake the most preclous, most sa-
cred ground on earth. This is a battle for
freedom.
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Please tell me you're ready to take the
next step by returning your signed Petitions
to Congress and special gift to me in the en-
closed postage-pald envelope today.

Thank you, I look forward to hearing from
you soon.

Yours in Freedom, ‘
WAYNE LAPIERRE,
Ezecutive Vice President.

P.S.—As a special thank you for making a
special contribution of $25 or more, I'd like
to send you a copy of my national best-sell-
ing book, Guns, Crime, and Freedom. Guns,
Crime, and Freedom is 263 pages of truth
about guns, gun control, gun owners, the
anti-gun media and what's happening to our
freedoms.

I hope you'll read it and use 1t In your own
personal campaign in New York to defend
the Constitution. Use Guns, Crime, and Free-
dom to help you keep the pressure on Con-
gress, write letters to the editor and teach
other Americans about the battle we're
fighting today. Thanks again for your sup-
port and friendship.

Mr. DODD. I yield the floor.
The PRESIDING OFFICER. The Sen-
ator’s time has expired.

TRIBUTE TO SENATOR JOHN
STENNIS

Mr. INOUYE. Mr. President, Senator
John Stennis will long be remembered
as the ‘‘conscience of the Senate’ for
his personal religious convictions and
his many years of work on the Senate
code of ethics. I will always think of
him as a friend, and as one of the most
effective chairmen of the Defense Sub-
committee of the Appropriations Com-
mittee. We shared many of the same
beliefs in that the United States should
always strive for the most effective
Armed Forces in the world, and his
leadership was always deserving of re-
spect and admiration.

Despite physical ailments and the
death of his beloved wife of 52 years,
Senator Stennis remained committed
to this body and to his countrymen. He
could always be found in his offices,
never leaving until the Senate had ad-
journed for the day. He never gave up
when he believed that he was right.

We need men and women who will
fight for what they believe, and we
should look to John Stennis as an ex-
cellent example of the forthrightness
and dedication necessary to be effec-
tive leaders today.

Since Senator Stennis retired from
this body in 1989, the Senate has been
denied his wisdom and his leadership.
Our entire country mourns his loss.

KOREAN AGREED NUCLEAR
FRAMEWORK

Mr. THOMAS. Mr. President, I find
myself in the unfortunate position of
once more coming to the floor to brief-
ly discuss the lack of progress being
made in the implementation of the
United States-North Korea Agreed Nu-
clear Framework.

During the recent recess, talks in
Berlin between us and the North Kore-
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ans broke down. The point of conten-
tion continues to be the DPRK's obsti-
nate refusal to accept two light-water
reactors of South Korea manufacture
as called for in the agreement. Mr.
President I—and, I am sure, our nego-
tiators headed by Ambassador
Galucci—have grown weary of the
North's negotiating tactics. Last-
minute brinkmanship has failed to
work for them in the past; I am unsure
why they think if they continue to pur-
sue that course we will eventually re-
lent.

Korean's have a saying about the fu-
tility of trying to influence someone
too stubborn to listen: ‘‘reading into an
ox's ear."” At the risk of reading into
the “Pyongyang ox’s’ ear, let me say
it one more time. As I have said before
as the chairman of the Subcommittee
on East Asian and Pacific Affairs, we
should not accept any deviation from
the agreed framework on the part of
the DPRK. As called for in the agree-
ment, North Korea must accept the
two light-water reactors from South
Korea. It must not refire its Yongbyon
reactor. It must cease its attempts to
produce fissile material. It must take
steps toward initiating and maintain-
ing a bilateral relationship with the
South. The consequence for their fail-
ure to live up to the agreement is very
straight-forward: a return to the Secu-
rity Council and the imposition of
tough sanctions.

Mr. President, this is their choice—in
black and white. There is no subtlety,
no innuendo, no hidden message. Our
negotiators have done an admirable job
in continuing to press the North Kore-
ans; I urge them to stick to their guns.

WAS CONGRESS IRRESPONSIBLE?
THE VOTERS HAVE SAID YES

Mr. HELMS. Mr. President, anyone
even remotely familiar with the U.S.
Constitution knows that no President
can spend a dime of Federal tax money
that has not first been authorized and
appropriated by Congress—both the
House of Representatives and the U.S.
Senate.

So when you hear a politician or an
editor or a commentator declare that
‘“‘Reagan ran up the Federal debt’ or
that “*Bush ran it up,” bear in mind
that the Founding Fathers, two cen-
turies before the Reagan and Bush
Presidencies, made it very clear that it
is the constitutional duty of Congress
to control Federal spending, which
they have not for the past 50 years.

The fiscal irresponsibility of Con-
gress has created a Federal debt which
stood at $4,876,206,792,345.50 as of the
close of business Wednesday, April 26.
This outrageous debt—which will be
saddled on the backs of our children
and grandchildren—averages out to
$18,403.01 on a per capita basis.
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THE GUN-FREE SCHOOLS ACT OF
1994 REMAINS IN PLACE

Mrs. FEINSTEIN. Mr. President, yes-
terday, the Supreme Court overturned
the Gun Free Schools Zones Act, a 1990
law sponsored by Senator KOHL and
others that made it a felony to bring a
gun within 1,000 feet of a school. The
case revolves around a San Antonio
youth who was tried for bringing a .38
caliber to school, and the decision has
ignited widespread debate because it
reverses decades of Supreme Court
precedent.

However, as a result of this con-
troversy, it is extremely important to
clarify the status of a separate, re-
cently passed law, which has a similar
name—the Gun-Free Schools Act of
1994—but remains firmly in place.

Parents, teachers, and school offi-
cials must know that gun possession on
campus cannot be tolerated, that the
Gun-Free Schools Act of 1994 remains
in place, and that in order to receive
Federal education funds every school
district in the Nation must soon have
in place and functioning a policy that
assures that any youngster who brings
a gun to school will be expelled for not
less than 1 year.

The following points must be clearly
understood:

First, the Gun-Free Schools Act of
1994 was not struck down by the Su-
preme Court yesterday.

Instead, the Court struck down a 1990
criminal law with a similar-sounding
name—but a different legal status.

Second, the Gun-Free Schools Act of
1994 will not be swept away by the
Court's decision.

By simply requiring schools to have a
zero tolerance policy as a condition of
receiving Federal education funds, the
Gun-Free Schools Act does not rely on
the commerce clause for its authority.

Third, the Gun-Free Schools Act re-
mains in place, and zero tolerance poli-
cies are already showing positive re-
sults.

Many school districts such as New
York, Los Angeles, and San Diego that
have already implemented zero toler-
ance policies are seeing fewer guns
brought to school, and as a result fewer
student expulsions.

In San Diego, gun possession on cam-
pus was cut in half during 1993, the
first year of that district’s policy, and
there have been only 5 gun possession
cases during this year.

Under the Gun-Free Schools Act,
States have until October 1995 to enact
or revise their own zero tolerance poli-
cies for school districts, requiring that
students caught with guns on campus
be expelled for not less than a year.

Fourth, the Court's decision to re-
voke Federal law does not affect State
laws outlawing gun possession on cam-
pus.

Forty States, including California,
have their own criminal statutes mak-
ing gun possession on or near a school
a State crime.
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California’s statute, signed into law
oy Pete Wilson, makes possession of a
within 1,000 feet of a school a fel-
ony crime.

The Gun-Free Schools Act of 1994,
hich I have strongly supported, was
assed last year in response to the in-
reasing gun violence on school
ounds, and the failure of many
chools to respond clearly and force-
11y to the presence of guns on cam-

us.

In 1993, a Los Angeles high school
tudent was shot waiting in line for
unch, and two other California high
chool students were killed within a 1-

onth period.

Over 100,000 guns are brought to
school each day, according to several
recent surveys and national projec-
tions.

There have been 105 violent school-
related deaths in just the last 2 years,
according to the Centers for Disease
Control—caused by guns, knives, and
other weapons.

In a nationwide survey, the CDC also
found that 1 in 12 students brought a
gun to school in 1993—up from 1 in 24
just three years before.

However, in too many school dis-
tricts students who bring guns to
school are simply given a short suspen-
sion, counseling, or transferred to an-
other school.

By requiring that offenders be ex-
pelled from the regular school pro-
gram, the Gun-Free Schools Act mir-
rors policies in a growing number of
State education codes and urban school
district policies.

School violence—especially deadly
violence—must be the Nation's top
educational priority.

Sixty-five students and six school
employees were shot and killed at U.S.
schools during 1985-90, according to the
Center To Prevent Hand Violence.

Without being safe in school, neither
teachers nor students can be expected
to focus on learning.

In conclusion, there must be no un-
certainty about the status of the Gun-
Free Schools Act of 1994, Gun posses-
sion on campus cannot be tolerated,
the Gun-Free Schools Act of 1994 re-
mains in place, and in order to receive
Federal education funds every school
district in the Nation must soon have
in place and functioning a policy that
assures that any youngster who brings
a gun to school will be expelled for not
less than 1 year,

TULLAR BROTHERS NAMED KEN-
TUCKY'S SMALL BUSINESS PER-
SONS OF THE YEAR

Mr. FORD. Mr. President, I rise
today to celebrate the accomplish-
ments of two fellow Kentuckians who
exemplify the American entrepreneur-
ial spirit. William and Michael Tullar
are brothers from Grand Rivers, KY,
who are being honored in our Nation’s
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Capitol on May 2, 1995, as Kentucky's
Small Business Persons of the Year by
the Small Business Administration.

The Tullars’ Livingston County busi-
ness, known as Patti's 1880s Settle-
ment, began in 1977 as a six-room motel
and expanded to include Hamburger
Patti’'s Ice Cream Parlor which was
named for the Tullars’ mother.

Over the last few years, Tullar Enter-
prises, Inc., has grown into a family re-
treat which reflects the historical her-
itage of the region. Log cabins pur-
chased throughout Kentucky and Ten-
nessee were restored and are used for
clothing boutiques, gift shops, and a
clubhouse for the settlement's minia-
ture golf attraction. In addition, the
Tullars have created a country escape
with landscaping that includes creeks
and waterfalls.

The Tullars were selected for this
honor on the basis of their staying
power, growth in number of employees,
increases in sales, current and past fi-
nancial reports, their innovative ideas,
and their contributions to community
oriented projects. I am also pleased to
note that they were the Small Business
Administration’s 1994 Kentucky Blue
Chip Winners.

I applaud the Tullars’ can-do attitude
and their belief in running a first-rate
business. These qualities have earned
them distinction within Kentucky's
small business community and I am
proud to witness their recognition at
the national level. My best to them on
this auspicious occasion and my wishes
for continued success.

TAKE OUR DAUGHTERS TO WORK
DAY

Mrs. MURRAY. Mr. President, I rise
today to encourage girls and young
women throughout the Nation to as-
pire and work hard to make their
dreams a reality. In honor of national
Take Our Daughters to Work Day, I
have with me today my own daughter,
Sara.

When I was young, many women did
not work outside the home. The women
who did work were teachers, nurses,
and waitresses. Life has changed a lot
since then. Young women today have
more options and greater opportunities
than ever before. There are over 58 mil-
lion working women in this country
today. There are 3.8 million women
working in jobs not traditionally held
by women—occupations such as engi-
neering, medicine, mechanics, con-
struction trades, farming, forestry, and
transportation. They are even Members
of the U.S. Senate.

Although it is encouraging to reflect
on the changes that have been made by
women since my childhood, I believe
that the job choices available to young
women today are not merely a matter
of luxury. The reality is that many of
our young women ultimately will be
responsible for the financial well-being
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of their families. Women's employment
is often critical to keeping families
above the poverty line. Children whose
mothers work are less likely to be
poor, whether they live with one par-
ent or two.

The ability of young women to real-
ize their goals of good paying, reward-
ing employment are hampered, how-
ever, by lack of involvement by parents
toward their child's education. I was
reading the Seattle Times last Sunday,
and Erik Lacitis, a staff columnist for
the Times, suggested that parents visit
their child’s school, a sort of Take
Your Parent To School Day. Mr.
Lacitis comments that,

In talking to teachers over the years, what
they tell me is that a number of you [mean-
ing parents] are strangers to your kid’s
schools * * * have you ever spent time in
their classrooms, say, volunteering to carry
out a project with the kids?

He ends his editorial by saying that
one of the best things that could hap-
pen to schools is the presence of par-
ents in the classroom regularly.

I could not agree more. I whole-
heartedly support the idea of taking a
child to work. I believe it is important
for young people to see what their par-
ents, and role models, do for 8 hours or
more a day. It is important for us to
show them they can achieve the same
thing, and even more. However, I also
feel that we need to see and experience
what our children are doing for 8 hours
of their day. It would show our chil-
dren that we care about what they are
learning in school, and would empha-
size the importance of education in
achieving their long-range goals.

Mr. President, I feel that it is very
important for me as a woman, as a
mother, and a Member of the U.S. Con-
gress to encourage girls and young
women throughout the Nation to real-
ize their potential.

I never dreamed that I would become
an elected official, much less a U.S.
Senator. Today, I have the opportunity
to be a role model for my daughter
Sara and for other women across the
country. Young women need to under-
stand that they don't have to give up
one part of their lives for another.
Women should not have to choose be-
tween careers and families. I work long
hours for the citizens of my home
State of Washington as a U.S. Senator,
but also dedicate a lot of energy, car-
ing, and love as a parent to my son and
daughter.

Today is an important day in Amer-
ica. Across this Nation, parents are
taking their daughters and other
young women to work. They are help-
ing to broaden young women's hori-
zons, to show them the range of op-
tions available to them in the future.

I hope this day is a day when young
women everywhere recognize that if
they work hard and believe in them-
selves, they can be whoever they want
to be. I am a U.S. Senator today be-
cause I learned to face tough chal-
lenges with courage, to take risks, not
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to be afraid to try, and to always
dream the impossible.

Finally, I would like daughters
across this Nation to remember a les-
son I was taught early on: When others
say you can not make a difference,
they are usually just afraid you will.

Thank you, Mr. President.

TRIBUTE TO DAVID JOLLY

Mr. BAUCUS. Mr. President, tomor-
row, in Missoula, MT, a man who has
done a great service for our Nation's
national forests will be honored by his
friends, family, and colleagues. David
Jolly, the Regional Forester for the
U.S. Forest Service's northern region,
is retiring after almost 34 years of pub-
lic service.

Dave's career in the forestry and nat-
ural resources field has been long and
distinguished. His work has taken him
around the country where he has lived
in eight States and in Washington, DC.
Dave was born in Knoxville, TN. He
grew up in a small town called Norris,
TN, where his father worked as an
economist for the Tennessee Valley
Authority's Forestry Department
headquarters. In this environment,
Dave developed a great passion for for-
estry as a young boy. He completed a
pre-forestry program at the University
of Tennessee then went on to receive a
degree from North Carolina State in
forestry in 1961. During his college
yvears, Dave served his country in the
U.S. Naval Reserve.

Dave began his forestry career in the
summer of 1961 working as a research
aid for the Weyerhauser Co. in
Centralia, WA. Later that same year,
he got his first job with the U.S. Forest
Service as a forester on the Francis
Marion National Forest in South Caro-
lina. From there, his career took off as
he went on to become district ranger
on the Ouachita National Forest in Ar-
kansas, then deputy forest supervisor
on the Ozark and St. Francis National
Forests in Arkansas.

In 1972, he furthered his education in
public policy at the University of
Washington, then went on to work in
the Forest Service’s southern regional
office in Atlanta. In 1976, he became
forest supervisor of the Shawnee Na-
tional Forest in Illinois. In 1982, he be-
came deputy director of the Forest
Service's Timber Management Pro-
gram in Washington, DC. From there
his career continued to flourish as he
became deputy regional forester, then
regional forester, of the agency's
southwestern region overseeing the Na-
tional Forests in Arizona and New
Mexico. In 1992, I am proud to say, he
came to Montana to oversee the north-
ern region. This was no easy task man-
aging such a vast region of forests and
rangeland in Montana and Idaho but
Dave did an exemplary job.

I personally came to gain a deep re-
spect for Dave when the Department of
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Agriculture last year announced its in-
tention to close region 1. Dave played
no part in this misguided decision.
And, personally, I suspect he shares my
view that region 1 should remain open.

Yet Dave is a professional. He has
never let his personal views be known.
But he has done a first-rate job of com-
municating with me, region 1's employ-
ees, and the people of Montana. He has
heard our concerns. He has provided
the best information possible. In short,
Dave Jolly is a class act.

I understand that Dave and his wife
Peggy share a love of Montana and the
great outdoors. I am pleased to hear
that they plan to stay in Montana for
awhile. Dave plans to do a lot of fishing
in his retirement—what better place
than Montana? I am sure than in be-
tween fishing trips, Dave will maintain
his lifelong interest in forestry. He is a
member of the Society of American
Foresters, Rotary International, and
the Society for Range Management. I
wish Dave and his family much happi-
ness in the coming years.

CRIME VICTIMS' RIGHTS

Mr. LEAHY. Mr. President, this week
is Crime Victims' Rights Week. It was
so designated by the President long be-
fore the devastating events in Okla-
homa City last Wednesday. Our hearts
go out to the families and victims of
that terrible criminal act.

I know that the Attorney General
and entire Federal, State, local, and
international law enforcement commu-
nity are dedicated to bringing those re-
sponsible for this heinous act to jus-
tice.

I rise today to commend those who
are working so hard on behalf of all
crime victims in crime victims' assist-
ance and compensation programs.

Over the last 15 years we have made
strides in recognizing crime victims’
rights and providing much needed as-
sistance. I am proud to have played a
role in passage of the Victims and Wit-
ness Protection Act of 1982, the Vic-
tims of Crime Act of 1984, and the Vic-
tims’ Rights and Restitution Act of
1990 and the other improvements we
have been able to make.

Indeed, only last year, in the Violent
Crime Control Act of 1994, Congress
acted to make tens of millions of dol-
lars available to crime victims. No
amount of money can make up for the
harm and trauma of being the victim of
a crime, but we should do all that we
can to see that victims are assisted,
compensated, and treated with dignity
by the criminal justice system.

With this in mind, I was shocked to
find that the House-passed legislation
that would devastate funding for crime
victims’ assistance programs and fund-
ing for child advocacy centers in the
so-called Personal Responsibility Act,
H.R. 4. Among the most important ad-
vances achieved over the last few years
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has been our attention to crime vic-
tims. We need to do more, not less.

The House bill would have the effect
of reversing recent progress by prohib-
iting the use of the crime victims fund
for victims' assistance. That is the ef-
fect of section 371(b)(2) of the House-
passed bill. Buried in the fine print in
a section entitled ‘‘other repealers’ is
the end of the Federal Crime Victims’
Assistance Program. That is wrong and
1 strenuously oppose such efforts.

We in the Senate should use this
week, Crime Victims' Rights Week, fo
declare our opposition to the House's
short-sighted legislation. No one
should need a reminder of how impor-
tant our crime victims’ assistance pro-
grams are.

For those who do, there is the recent,
tragic examples of the bombing of the
Oklahoma City Federal building and
the gut-wrenching events that occur
all too often in all too many of our
urban and rural jurisdictions through-
out the country.

Recognizing appropriate rights of
crime victims is essential to securing
dignity and a proper place in the crimi-
nal justice process for crime victims
and their families. Last year, the Vio-
lent Crime Control Act included provi-
sions to ensure a right of allocation for
victims of crimes of violence or sexual
abuse. This is the right to be heard at
sentencing, the opportunity for the
crime victim to speak to the court ei-
ther directly or through a family mem-
ber or legal representative. I fully sup-
port that addition to Federal law.

Indeed, I plan to introduce a bill that
would extend that right to all Federal
crimes.

TRIBUTE TO THE VICTIMS OF
OKLAHOMA CITY BOMBING

Mrs. FEINSTEIN. Mr. President,
much has been said and written in the
last 8 days since the bombing in Okla-
homa City. And we have all been
shocked and angered by the panoply of
images dominating our television
screens and newspapers.

One hundred and ten dead have so far
been recovered from the rubble, and
there is fear that many more lie be-
neath slabs of cement and twisted gird-
ers.

So many of those killed or injured
were public sector employees, and I be-
lieve we should take a moment to con-
sider their sacrifice.

All too often, its easy to abuse those |
who work in Government jobs. They
are called bureaucrats and accused of
wasting time around water coolers or
with their feet up on their desk.

But the blast offers another image—
as survivors huddled on the sidewalk
waiting amid the smoke and debris, as
investigators swarmed to the site and
rescue workers began probing through
the chasm that had been the Alfred T.
Murrah Federal Building.
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In the faces of that day we see Fed-
eral employees devoted to their jobs.
We see them as people who deserve
great respect. They were already hard
at work that Wednesday morning when
the bomb exploded at 9:04 a.m. They
were serving the public in 1 of 15 Fed-
eral agencies, including Social Secu-
rity, Secret Service, Veterans Affairs,
Customs, the Drug Enforcement Agen-
cy, housed in that Federal building.

Among those who gave their lives
was a Secret Service agent who worked
for five Presidents and a Department of
Defense special agent who happened to
stop by the Federal building shortly
before 9 a.m.

In fact, at the Oklahoma Office of
Housing and Urban Development, 35
out of 100 employees in the office at the
time of the blast are either dead or
missing and believed dead.

Of course, Federal employees were
not the only casualties.

There was the 37-year-old nurse who
ran into the building after the explo-
sion to save lives only to lose hers.

There were those in the Social Secu-
rity office to enroll a 3-month-old, and,
then there were the children in the day
care center. Who shall ever forget the
picture of the infant in the firefighter’s
arms?

The men and women who worked in
the Murrah Building did not take their
jobs for the money, for these were not
high-paying jobs. They did not take
these positions because they were
glamorous, for these positions often
meant simply trying to solve everyday
problems of ordinary Americans.

I submit to you that the unsung he-
roes of the public sector—the many
workers who perished in this terrorist
attack—were doing their best to serve
the public.

It is their memory I honor today.

AMONG THE DEAD

At least six agents from the Secret
Service agency, located on the ninth
floor of the Federal building:

Donald Leonard had helped protect
seven Presidents in his 25-year career.
Before joining the service, he was an
Army military police officer and
worked for the Treasury Department.

Agent Alan Whicher, 40, had pro-
tected President Clinton and just 2
months ago had taken a promotion to
assistant special agent in charge of the
Oklahoma City office.

Agent Cindy Campbell Brown had
married a fellow agent 40 days earlier.
Her new husband was still working in
the Phoenix, AZ office. They were
waiting for transfers so they could
work in the same office.

Agent Mickey Maroney worked his
entire career for the agency and that
morning he had swapped shifts.

The Social Security Administration,
located on the first floor allowing for
easy access for constituents, was an-
other agency with severe casualties:

Sharon Louise Wood-Chesnut, 47.
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Julie Welch, 23, worked with Span-
ish-speaking customers at the Social
Security Administration. She was en-
gaged to marry an Air Force lieutenant
who was assigned to Tinker Air Force
Base, east of Oklahoma City.

Ethel Griffin, 55, was a service rep-
resentative for the Social Security Ad-
ministration. She was an avid
craftswoman and loved her hobby. She
is survived by her husband, Bruce, two
sons, and three grandchildren.

Other agencies, too, lost valuable
workers:

Drug Enforcement Agency office as-
sistant Carrol J. “‘Chip’’ Fields worked
on the ninth floor of the building. She
is survived by her husband and a 21-
year-old son.

Highway -safety inspector Michael
Carrillo, 44, had just returned to Okla-
homa to raise his three children. He
was a veteran of the Vietnam war.

Department of Housing and Urban
Development’s five attorneys, many
supervisors and support staff.

Army Recruiter Sgt. Lola Rene Bold-
en. Her two children, ages 13 and 11,
will now go to Alabama to live with
their grandmother.

Marine Corps recruiter Sgt. Ben-
jamin Davis, 29, was at the recruiting
station when the bomb exploded. He is
survived by his wife and one daughter.

Building inspector Steven Curry, 40,
who worked for the General Services
Administration. He leaves behind his
wife and two teen-age children.

Department of Defense special agent,
Larry Turner, was heading out of town
on assignment. He stopped by the Okla-
homa City office shortly before 9 a.m.
He, too, was among those killed.

Federal Credit Union loan officer
Robbin Huff, who was expecting her
first child in June, was killed.

Other credit union employees who
died included: 32-year-old Christi Jen-
kins and 23-year-old Frankie Merrell.

Many other Government workers
who survived saw their lives shattered:

Edye Smith works as a secretary at
the IRS office located just five blocks
away from the Federal building. That
morning, she took her two sons—3-
year-old Chase and 2-year-old Colton—
to the child care center located on the
first floor of the Federal building. Her
2-year-old ran up to her as they said
goodbye and said: “I love you,
Mommy.” It was the last time Edye
ever could see her children. Edye's
brother, police officer Daniel Cross,
found the two young boys. Both had
been killed.

Twenty-year-old Aren Almon had
just taken a new job at an insurance
company. On April 18, her daughter,
Baylee, had her first birthday. The
next morning, at 7:45 a.m., Aren took
her daughter to the child care center.
Her daughter was the child wearing
yellow booties who was carried out by
a young firefighter shortly after the
bomb exploded. The photo of the young
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victim and the firefighter, Chris Fields,
appeared on newspapers all across the
country and—without words—conveyed
the horror of this attack.

Still, too, innocent taxpayers looking
to the Federal Government for help
also saw their lives taken away:

Mike and Kathleen Turner left their
4-year-old daughter, Ashley, with
Mike's parents that Wednesday morn-
ing. At first, when news of the explo-
sion was reported, neither parent wor-
ried since their daughter was safely
tucked under the care of doting grand-
parents. Mike's parents, however, had
made a morning appointment at the
Social Security office. They, of course,
would have made sure to take Ashley
with them. Ashley’'s name appeared on
the list of those killed by the bomb.
Ashley’s grandparents appear to have
died as well.

Thirty-six-year-old Pamela Argo
worked hard—during the day as a hos-
pital administrator and moonlighting
as a caterer. Seven weeks before, her
husband died. On Wednesday morning,
she had gone to apply for SSI benefits.
She, too, died.

Cheryl Hammon accompanied her
daughters, Felicia and Dana, to the
Federal building to get a Social Secu-
rity card for Dana’s 3-month-old son
Gabreon. Cheryl, Gabreon, and Dana’s
daughter, Peachlyn, were presumed
dead. Dana survived after having her
lower right leg amputated.

Joe Mitchell was about to turn 65, so
he and his wife of 30 years, Leigh, head-
ed down to the Social Security office in
Oklahoma City. Shortly after 9 a.m., a
Federal worker took Joe to a back of-
fice in the Social Security office to fill
out some paperwork. His wife stayed in
the lobby. The building was then
rocked by the explosion. Joe survived.
There has been no sign of his wife since
then.

The list, of course, goes on and on.
For many, there is no final word about
a colleague or loved one as the grue-
some work continues in Oklahoma
City.

One survivor who worked at the HUD
office in Oklahoma who has already
spoken at the funeral of colleague,
Susan Ferrell, recently remarked:

[Susan] was one of our attorneys, a beau-
tiful blonde who twisted her halr when she
talked to you; who was so full of energy; who
fed the birds with sacks of seed; who named
the stray cats; who planted a million plants.

That's what makes us so mad. We're not
faceless bureaucrats. We're people like you
and me, with kids and families.

As mayor and now as Senator, I have
seen the hard work of public workers—
paving our streets, serving in hospitals,
fighting fires, patrolling our neighbor-
hoods, assuring Social Security checks
arrive on time, serving in our armed
services, assisting our veterans.

It's fitting that we pay tribute to the
dedication of those who were busily
working in the public’'s interest at the
moment of that terrible blast.
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TRAGEDY IN OKLAHOMA CITY

Mr. SIMPSON. Mr. President, I rise
to speak briefly about the recent trag-
edy in Oklahoma.

Mr. President, throughout our land,
80 many have already spoken out so
eloquently about this, that I can add
but little to what has already been
said. The suffering of the victims, the
inhumanity and cowardice of the
bombers, the compassion and heroism
of our community of citizens, and our
solemn resolution to exact justice and
punishment—all of these have been
powerfully attested to already.

I will therefore limit myself to praise
a particular aspect of our President’s
handling of this crisis.

There has been so much of our Amer-
ican democracy which has shown itself
to be worthy of praise and of pride in
this last week—from the behavior of
ordinary citizens in a time of trial, on
up through the labors of rescue and
medical teams, through to the highest
ranks of our law enforcement agencies,
and up to the conduct of the President.
I trust that terrorists the world over
would be rightly awed and cowed by
the great skill, energy, and resolution
that has been displayed.

In the wake of such a horrible trag-
edy, there is a terrible feeling of power-
lessness, and it exists for all of us, even
those of us at the highest levels of gov-
ernment. We had to hope that the per-
petrators would be caught. Many had
to wait and to hope that loved ones
would be found alive. Even those who
were actively engaged in bringing re-
lief and justice had to contend with so
many factors outside of their control.

When I think of what the President
faced, I am reminded in a small way of
Dwight Eisenhower's recollection of
the Normandy invasion. He had done
all he could to plan and to provide, but
once he issued the fateful order—''Let’s
go!”—his subordinates scrambled to
carry out their tasks, and he was left
alone with a sudden realization: that
he was now powerless to do more than
to hope that his orders would be car-
ried out successfully.

I can only imagine that a similar
anxiety must have gripped the Presi-
dent as he issued orders which he hoped
would bring answers—and arrests—in
the wake of this tragedy. He must in-
deed believe himself to be fortunate
that law enforcement agents across the
country worked so doggedly and so
well, and so successfully, even as much
remains to be done.

But even with everything the Presi-
dent had to hope for in terms of carry-
ing out an investigation, there still re-
mained a duty that was his, and his
alone, as President of the United
States. There 18 no way for a President
to delegate the responsibility of speak-
ing for the Nation, and of providing a
voice of resolution and reason when
events have gone awry.

This action of the President has
served this country so well in the days
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after the tragic event. Yet now there
appears to be some scapegoating by
him today. He first voiced the Nation’s
determination to bring the criminals
to justice. He had steadfastly resisted
the temptation to blame the tragedy
on specific ethnic or ideological
groups. And he gave voice to what so
many Americans were feeling, the fun-
damental commitment to law and to
peaceful order shared by nearly all
Americans, no matter where they
stand politically.

It is not a duty to be underestimated.
At a time when so many Americans
must necessarily feel themselves pow-
erless to fight back against this cow-
ardly attack, the need is great to have
their feelings expressed, and to have
them channeled into a constructive
collective response to this tragedy.

In those first few days, the President,
even as he worked to comfort the vic-
tims of the attack, succeeded in draw-
ing a clearly understood line as to
where this Nation stands. He asserted
with great force and clarity that, on
the one hand, Americans have a right
to be suspicious of government, and to
exercise their first amendment rights,
their second amendment rights, and
every other protected right. But this
Nation cannot and will not tolerate the
exercise of rights that include violent
attacks on Federal officials, on their
children, or anyone else.

I pray that none of us, including the
President, become vindictive toward
any group in America—whether they
are Islamic Americans, conservative
organizations, talk show hosts, or any-
one else—we must remember that vir-
tually all of these people are as horri-
fied by this violence as are we.

The President spoke well soon after
the tragedy when he left no doubt that
Americans are not divided over these
matters, but united in our commit-
ment to law and order, in a way that
law-abiding Americans as well as ter-
rorists should be able to understand.
And this was an important cathartic
process for Americans as we coped with
this tragedy.

I close by giving my thanks to those
in our government who have worked so
hard in these last days to “‘bind the Na-
tion’s wounds."

Mr. BRYAN. Mr. President, I was
pleased to join with my colleagues in
adopting Senate Resolution 110 which
condemns the horrendous violence that
happened in Oklahoma City and urges
the administration to bring to justice
those responsible for committing this
evil crime. In addition, the measure ex-
presses our deepest sympathy to the
families that have lost so much and
conveys our gratitude to all the Ameri-
cans who have been assisting in rescue
efforts.

Today, I would like to recognize
those individuals from Nevada who
have joined in the heartbreaking strug-
gle to help our friends in Oklahoma.
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Dr. Scott Bjerke, a specialist in criti-
cal care at University Medical Center’s
trauma unit, Dave Webb, a fire special-
ist with the U.S. Forest Service, Metro
Police Sgt. Bill Burnett, and Clark
County fire paramedic coordinator
chief Steve Hanson all are members of
Clark County’s elite 60 member Urban
Search and Rescue Task Force which
headed to Oklahoma City to assist res-
cue workers. In addition, the Clark
County American Red Cross has sent
Caroline Johnson, officer for the disas-
ter computer operations, to Oklahoma
City. In times of tragedy, there are al-
ways heroes. All the Americans who
have been devoting endless time and
emotions to ease the pain of so many
are the true heros of this tragedy. I am
proud that Nevadans have united to-
gether with the country during this
time of such need. I thank these indi-
viduals for their commitment to oth-
ers.

Although we cannot ever heal all the
wounds both emotional and physical
from this tragedy, I hope that those in
Oklahoma will know that Nevadans are
praying for them and somehow that
will lessen their pain.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

COMMON SENSE PRODUCT LIABIL-
ITY AND LEGAL REFORM ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of H.R. 956, which
the clerk will report.

The bill clerk read as follows:

A bill (H.R. 956) to establish legal stand-
ards and procedures for product liability liti-
gation, and for other purposes.

Pending:

Gorton Amendment No. 596, in the nature
of a substitute.

The Senate resumed consideration of
the bill.

Mr. DODD. Mr. President, I rise this
morning to express my strong support
for the Product Liability Fairness Act,
which is the pending legislative busi-
ness before the Senate. Balanced re-
forms in this measure will help to pro-
mote fairness in the product liability
system, help injured people get fair
compensation for their injuries, allow
businesses to get out of unjustified
lawsuits, and improve safety condi-
tions for working men and women in
this country. With these reforms in
place we will help alleviate the prob-
lems that undermine the present sys-
tem.

I want to commend at the outset the
principal authors of this legislation,
Senator ROCKEFELLER of West Virginia
and Senator GORTON of the State of
Washington, for their hard work. They
have worked tirelessly on this effort
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for a number of years. I am pleased to
have joined them in that effort over
the last several years, and as an origi-
nal cosponsor of this legislation.

It is very clear that our current prod-
uct liability system does not work. It
is broken. I think we have a need and
an obligation to try to fix it. Over the
years a wide range of my constitu-
ents—consumers, manufacturers, small
businesses, and working men and
women—have identified the key prob-
lem. Far too often the results you ob-
tain in a product liability case depend
not on the merits of your claim but on
your ability to afford good counsel.

The statistics confirm what our con-
stituents have been telling us. Under
the present system, injured people
must wait too long for compensation.
Generally it takes an average of 2%
years for a claim to be resolved. A re-
cent study by the GAO found that it
can take up to 5 years for a victim to
receive their justified compensation.
The delays in the present system can—
and I think do—lead to inadequate
compensation. Many seriously injured
people who lack the resources to pay
their medical bills and support their
families while waiting a decision can-
not afford to go 5 years without com-
pensation. They have no choice but to
settle, and to settle in many cases for
inadequate amounts.

While the present system is not serv-
ing the needs of our injured citizens
well, it is also failing to meet the needs
of American industry and business.
Many of these industries are reluctant
to introduce new products. When they
look at their potential future liability,
they see the different and distinct laws
of 55 different States and territories
staring back at them.

This uncertainty is particularly dif-
ficult for smaller businesses who can-
not afford the huge legal costs of the
present system. In too many cases
companies are forced to run up enor-
mous legal bills only to be vindicated
by the courts at a far later date. Who
is well served by a system that stifles
innovation? Who benefits when busi-
nesses are forced to defer investment
on research and development? Who
wins under that kind of system? Of
course, no one does. If American busi-
nesses are unable to bring innovative
products to the marketplace or are
forced to take healthful products off
the market then we all lose.

Let me be specific. The search for an
AIDS vaccine is a good example. The
Commerce Committee of this body has
heard testimony from Biogen, a com-
pany in the State of Massachusetts. It
stopped work on an AIDS vaccine be-
cause of product liability fees.

Even more disturbing is the way in
which the current product liability sys-
tem threatens entire industries. The
contraceptive industry is one example.
A 1990 report issued by the National
Research Council and the Institute of
Medicine concluded:
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Product liability litigation has contrib-
uted significantly to the climate of disincen-
tives for the development of contraceptive
products.

As the American Medical Association
points out, 256 years ago there were 13
American pharmaceutical companies
researching potential products in the
areas of contraception and fertility.
Now there is only 1—from 13 companies
down to 1. Clearly, we need to change
the system that has bred these kinds of
results. I think we can and we must do
better.

Mr. President, with the passage of
the Product Liability Fairness Act we
will do better. This legislation would
improve the product liability system
for everyone. I want to emphasize that.
This ought not to be a case of pitting
attorneys against businesses and busi-
nesses against consumers. Everyone
will benefit as a result of the improve-
ments in this bill—the injured people
who need fast and fair compensation,
consumers who need quality products
to choose from, and those American en-
terprises who are on the cutting edge
of international competition, and the
workers who depend on a strong econ-
omy to support their families.

The moderate reforms in this meas-
ure would reduce the abuses in the cur-
rent system without eliminating solid
protections for those who are victim-
ized by defective or dangerous prod-
ucts.

I know my colleagues, Senators
ROCKEFELLER and GORTON, have al-
ready gone through the bill in great de-
tail. So I will just highlight some of
the key provisions.

First, this measure would provide a
far more uniform system of product li-
ability. By adding more certainty to
the system, the excessive costs in the
present system would come down. This
potential benefit motivated the Na-
tional Governors Association to sup-
port this product liability reform
measure. The association has said:

The United States needs a single predict-
able set of product liability rules. The adop-
tion of a Federal uniform product llability
code would eliminate unnecessary costs and
delay the confusion in resolving product li-
ability cases.

Why is it important to guote the
Governors here? Because some of the
opponents of the bill have asked why
we should be making changes at the
Federal level when tort law is usually
left to the States. That position ig-
nores the fact that 70 percent of all
products now move in interstate com-
merce. If the Governors of this country
contend that a uniform Federal code in
this area makes sense, then I think we
ought to listen to what they are say-
ing.

The provision in the bill that encour-
ages the use of alternative dispute res-
olution would also help reduce the ex-
cessive costs in the current system.
Currently, too much money goes to
transaction costs—primarily attor-
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neys' fees—and far too little goes to
the legitimate victims that have been
hurt.

A 1993 survey of the Association of
Manufacturing Technology found that
every 100 claims filed against its mem-
bers cost a total of $10.2 million. Out of
that total of $10.2 million, the legiti-
mate victims receive only $2.3 million,
with the rest of the money going for
legal costs and transactional costs.
Clearly, we need to implement a better
system in which the money goes to
those who need it—injured people.

Consumers would also benefit from a
statute of limitations provision that
preserves the claim until 2 years after
the consumer should have discovered
the harm and the cause. In many cases
today injured people are not sure what
caused their injuries, and by the time
they figure it out they have often lost
their ability to sue. This legislation
would provide relief for people in such
situations and allow them adequate
time to bring a lawsuit.

This legislation also includes a num-
ber of provisions that are simply com-
mon sense. Under the bill defendants
would have an absolute defense if the
plaintiff, the one who is claiming the
injury, was under the influence of in-
toxicating alcohol or illegal drugs and
the condition was more than 50 percent
responsible for that person’s injuries.

This provision, it seems to me, is
nothing more than simple common
sense. Why should a responsible com-
pany have to pay for the actions of
someone who has, unfortunately, used
alcohol or illegal substances? The com-
pany should not be held responsible, it
seems to me, for that kind of an injury.

The bill also institutes reforms to as-
sist product sellers. They would only
be liable for their own negligence or for
failure to comply with an express war-
ranty. Product sellers who are not at
fault could get out of cases before run-
ning up huge legal bills.

But as an added protection for in-
jured people, this rule would not apply
if the manufacturer could not be
brought into court or if the claimant
would be unable to enforce a judgment
against the manufacturer. So we have
provided a sense of balance here to try
to see to it that people are not left
without any recourse at all.

Striking a balance is at the heart of
this bill. Again I wish to commend my
colleagues from Washington and from
West Virginia. This is a balanced ap-
proach. We need to keep that in mind.
There are a lot of amendments that
will be offered, and some may seem ap-
pealing, but when you consider them
keep in mind the totality of what has
been done and the balance we have
struck.

This bill also contains an important
section on biomaterials authored by
my colleague from Connecticut, Sen-
ator LIEBERMAN. That provision is de-
signed to ensure that manufacturers of
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lifesaving and life-enhancing medical
devices would have access to raw mate-
rials which are absolutely critical in
this important industry. In recent
years, the supply of raw materials has
been threatened by litigation. Those
are the facts. I commend my colleague
from Connecticut for crafting a very
promising solution to that problem.

The provisions that I have outlined
here, Mr. President, demonstrate the
balance that this legislation strikes be-
tween consumers and businesses. In the
final analysis, the reforms in this bill
should strengthen our product liability
system for everyone.

Of course, some of my colleagues are
opposed to the measure—that is to be
expected. They have raised some con-
cerns, and certainly we look forward to
the debates in the coming days. But I
hope that we can avoid some of the in-
flammatory rhetoric that has charac-
terized the debate on this issue in the
past. This is a critically important
issue involving the rights and respon-
sibilities of injured people, of working
people, of American industry, and we
ought to treat it with the seriousness
it deserves.

My involvement with this issue goes
back to the early 1980's, Mr. President.
At that time I had serious concerns
about some of the product liability pro-
posals before Congress. Along with our
colleague who retired from the Senate,
Jack Danforth, of Missouri, and with
the help of Judge Guido Calabresi, who
was the dean of Yale Law School at the
time, we put together several proposals
to deal with product liability. We never
got very far with them. In fact, I do not
think we got our ideas out of the Com-
merce Committee. We have come a
long way. We are getting closer and
closer to passing much-needed legisla-
tion in this area.

So I hope my colleagues will support,
if necessary, cloture motions to allow
us to at least have a chance to debate
these issues and to determine whether
or not the majority of this body wants
to support this legislation.

Let me also say—and my colleague
from Washington certainly is aware of
this particular concern—there is a lot
of attention being paid to the punitive
damages section. I have concerns about
setting limits in this area. I would
much prefer a system that has been
tried in a few of our States where the
jury determines whether punitive dam-
ages should be awarded, but then have
the judges determine the amount. In
determining the amount, the judge
would follow a set of guidelines. This
approach, which is the law in Kansas,
addresses the concern about excessive
or “runaway’ jury verdicts, while pre-
serving the court’s ability to punish
certain egregious behavior.

I will not take the time here this
morning to go into a longer discussion
of this issue because I want the thrust
of my remarks to be focused on the to-
tality of the bill.
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Again, Mr. President, I think this bill
strikes an excellent balance. It is long
overdue and represents a great step for-
ward. Because we are so close to enact-
ing these responsible reforms, I caution
my colleagues against expanding the
scope of the bill. For example, I know
that some of my colleagues want to
add medical malpractice provisions to
the bill. I think that would be a mis-
take because it would jeopardize our
ability to get this legislation enacted.

Because of these concerns, I will not
be offering as an amendment a securi-
ties litigation reform bill that I coau-
thored with my colleague from New
Mexico, PETE DOMENICI. Clearly there
is a temptation to deal with various
areas of the law under the broader
heading of legal reform. But we need to
be sensitive to the particular problems
in each area of the law and not lump
matters together.

So I will oppose efforts to expand the
scope of this bill. If someone were to
offer my bill on securities litigation re-
form as an amendment, I would oppose
it. As many years as I have spent on it,
it does not belong on this bill. So I
hope my colleagues will keep this

measure narrowly focused and help -

move it forward.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. What is the pending
business? Are we operating under any
unanimous-consent agreement?

The PRESIDING OFFICER. There
was an agreement to recognize the ma-
jority leader to offer an amendment.

Mr. GORTON. I am authorized to re-
port that the majority leader does not
intend to take advantage of his right
to offer an amendment at this point.
As a consequence, the floor is open for
amendments. I understand that the
Senator from Kentucky intends to
offer an amendment on medical mal-
practice, which is a very broad and sig-
nificant amendment, and I hope can be
concluded during the course of the day
but nevertheless deserves considerable
debate.

I think I also should like to announce
that, of course, it is really the turn of
the opponents to this bill to offer an
amendment, and if any of them wish to
do so at the conclusion of this debate,
I would appreciate their informing me
or my colleague from West Virginia so
that we can try to see to it that
amendments are dealt with in a fair
order.

Before I yield the floor, Mr. Presi-
dent, I should like to say how much I
admire the forceful and cogent and per-
suasive remarks of my friend from Con-
necticut, Senator DODD.

If I may make one or two more com-
ments on a point of the Senator from
Connecticut.

Perhaps the most important of all of
the points had to do with the balance
that adheres in this bill. It is the result
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of the work of many years and work
among Members of somewhat varying
opinions other than the proposition
that something is broken and needs to
be fixed in connection with our product
liability laws. So we have not gone all
the way as far as we might in drafting
this bill.

We have attempted not to go from
one extreme to the other extreme, but
to come up with a solution that is fair
to litigants, and that nonetheless will
encourage the research and develop-
ment of new products, marketing the
new products, and the creation of eco-
nomic opportunity in this country.

I was particularly struck by the
forceful way in which the Senator from
Connecticut spoke of the balance, the
way we reached these goals. I also un-
derstand his concern with the present
provisions on punitive damages. We
and others are working together to see
whether or not we cannot come up with
a superior solution to that which is in-
cluded in the bill at the present time.

But I do want to thank him for his
most eloquent statement.

Mr. DODD. I thank the Senator.

Mr. MCCONNELL addressed the
Chair.
The PRESIDING OFFICER (Mr.

SHELBY). The Senator from Kentucky.
Mr. MCCONNELL. I thank the Chair.
Mr. President, I will shortly be offer-

ing an amendment, as the distin-

guished Senator from Washington indi-
cated, with reference to the medical
malpractice crisis that we have in our
country. I will be offering this amend-
ment on behalf of myself, Senator

LIEBERMAN, and Senator KASSEBAUM.
This amendment, Mr. President,

would expand the product liability bill

to include health care liability cases.

Medical malpractice reform is a perfect

fit with the product liability reform ef-

fort underway here in the Senate.

Overlap exists between these two is-

sues, and if we do not reform them to-

gether, we could make the liability
system even more complicated than it
is now.

Take, for example, Mr. President, a
lawsuit over an adverse reaction to a
drug. The injured patient is likely to
sue the doctor who prescribed the drug,
as well as the manufacturer and the
seller.

Now, Mr. President, if we only pass a
narrow product liability bill, the
drugmaker and seller would be covered
under the product liability reform, but
the case against the doctor would pro-
ceed under different rules. The result
could be two separate cases involving
the same set of facts.

Is that an improvement in the legal
system? I think hardly is that an im-
provement.

So I say to my colleagues who sup-
port product liability reform, let us
take a new look. Medical malpractice
reform needs to accompany product li-
ability reform. The problems within
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our health care liability system estab-

lish the need for the reforms contained
| within this amendment.

First of all, Mr. President, the liabil-
ity system impedes access to affordable
health care for many in our country.
The Office of Technology Assessment
reports that half a million rural women
do not have access to an obstetrician
to deliver their babies. Now, I know
that is an acute problem in rural areas
of Kentucky. The American College of
Obstetricians and Gynecologists state
that more and more obstetricians are
giving up the practice and restricting
themselves only to gynecology, one of
every eight, according to their 1990
study.

Let me share a few statistics with
you. In Georgia, 75 counties lack ma-
ternity care; in Alabama, 2 counties; in
Colorado, 19 counties have no mater-
nity care whatsoever.

During the health care debate last
year, I received a letter from Dr. Leon-
ard Lawrence, president of the Na-
tional Medical Association, whose
membership consists of African-Amer-
ican doctors. He wrote, Mr. President:

Minority physicians are particularly im-
pacted by the current medical malpractice
crisis. The combined costs of liability insur-
ance and the threat of malpractice sults
have caused many of our members to stop
practicing In high-risk areas. The effects of
these trends are painfully evident in minor-
ity communities. Minority physicians who
have traditionally made a commitment to
serve Medicald patients are being forced to
discontinue these services.

Mr. President, I know many of my
colleagues who are opposing the legal
reform effort argue that reform will
have an adverse effect on women and
low-income minority individuals. Well,
this information demonstrates that our
failure to enact reform is what harms
the women and minorities in the Unit-
ed States who need medical care.

The second problem caused by the
medical liability system is the decline
in medical innovation. While doctors,
as we know, practice defensive medi-
cine by ordering unneeded tests and
procedures, they are also less likely to
take risks with treatment procedures
and surgery because of the chances of
getting sued. According to the General
Accounting Office, a doctor has a 37-
percent chance of being sued during the
course of his or her practice.

And there is the related issue of bio-
material access on which Senator
LIEBERMAN has been our most con-
spicuous leader. We need to ensure that
raw material suppliers will sell their
products to those who make important
lifesaving devices.

A third problem, Mr. President, con-
cerns the erosion of the doctor-patient
relationship caused by defensive medi-
cine. The dean of the University of
Kentucky Medical School called my of-
fice this week to stress the importance
of health care liability reform. He ex-
plained how hard it is to get young
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doctors to develop clinical skills when
they can order a battery of expensive
tests which will protect them in case of
a lawsuit. Apparently, the chance of
being sued has nothing to do with
whether the doctor acted negligently.
GAO reports that nearly 60 percent of
all claims are dismissed without a ver-
dict or a settlement.

Medical malpractice victims suffer
from the same unpredictability of our
civil justice system as other injured
persons. Cases take too long to con-
clude, anywhere from 2 years to more
than a decade. Of every dollar spent in
the liability system overall in the
United States, only 43 cents goes to the
injured party. A full 57 cents of every
dollar goes to the system itself, the
lawyer and the court costs.

So, Mr. President, our goals here are
basic and fundamental. First, to pro-
mote patient safety. Second, to com-
pensate injured patients fully and fair-
ly, but not to enrich the lawyers and
the system; make health care more af-
fordable and accessible; contain the
costs of the liability system; strength-
en the doctor-patient relationship; and,
finally, encourage medical innovation.

Before I explain what our amendment
does, I want to be clear about what it
does not do. First of all, there is no cap
on pain and suffering in this amend-
ment. Doctors’ groups advocate a cap
on noneconomic damages of $250,000.
The House included such a provision in
its legal reform bill last month, but we
chose to omit a cap on pain and suffer-
ing for several reasons.

First, there are circumstances where
an individual suffers a serious injury
but may have minimal or no economic
losses. It seems harsh—not only seems
harsh, it would be harsh—t» tell such
victims who have lost a limb or a sense
of hearing, for example, that because
they can go back to work, their dam-
ages are limited.

For too long, the proponents of re-
form have been attacked as trying to
deprive victims of their rightful com-
pensation. So we felt in introducing
our medical malpractice bill that we
could offer many, many significant im-
provements to the system short of lim-
iting pain and suffering. Pain and suf-
fering are part of compensatory dam-
ages awarded in an effort to make the
victim whole. We can reform the liabil-
ity system to make it more certain and
more fair without limiting an injured
party’'s right to be made whole, and
that is why we omitted such a provi-
sion. There may be amendments of-
fered to put a cap on pain and suffer-
ing, but that is not something that this
Senator could support.

The second issue we omitted from
our bill was the so-called FDA defense.
That provision enables a company
which obtained FDA approval for its
device or a drug to be shielded from pu-
nitive damages. During last year's de-
bate on a motion to invoke cloture on
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a motion to proceed to product liabil-
ity, this issue was prominently dis-
cussed. Several Senators cited their op-
position to this provision which was in-
cluded in last year’s product liability
bill, and they cited that as their reason
for opposing cloture.

So we wanted to avoid that con-
troversy connected with the full medi-
cal malpractice bill. The FDA amend-
ment may or may not be offered at
some course during this debate and, as
with the cap on noneconomic damages,
I welcome the debate. There is no rea-
son not to discuss those issues and let
them come to a vote if others would
like to proceed with that. But it is im-
portant to remember that with regard
to the concern drug manufacturers
have, they still would benefit to some
extent by the cap on punitive damages.

As for our amendment, let me ex-
plain what is in it. I talked about what
is not in it, now let me talk about what
is in it.

First of all, it is basically the same
bill with some changes —no, it is basi-
cally the same bill that myself, Sen-
ator LIEBERMAN and Senator KASSE-
BAUM introduced which was referred to
the Labor Committee.

She, along with other members of
that committee, made significant
changes in the bill from its introduc-
tion as S. 454. The amendment contains
a uniform 2-year statute of limitations,
which is the same statute of limita-
tions contained in the product liability
bill.

The amendment addresses punitive
damages in much the same way that
they are handled in the product liabil-
ity bill. Our amendment sets out the
standard for awarding punitive dam-
ages, either intent to injure, under-
stood the likelihood of injury and de-
liberately fail to avoid injury, or acted
with conscious, flagrant disregard of a
substantial and unjustifiable risk. Pu-
nitive damages may be handled in a
separate proceeding, and the amend-
ment sets out the eight factors that
the court may consider in determining
the amount. The amount of punitive
damages is limited to three times the
economic damages or a quarter of a
million dollars, whichever is greater.

The definition of ‘‘economic dam-
ages’’ specifically includes replacement
services in the home, such as child
care, transportation, food preparation
and household care. We sought to be as
comprehensive as possible to make
clear that those individuals who do not
work outside the home would be made
whole for their losses. The fact that an
injured individual does not earn a sig-
nificant or, for that matter, any salary
will not mean that there would be no
economic losses.

I am aware in the Labor Committee
that Senator DoDD successfully offered
an amendment to eliminate the cap on
punitive damages. We have declined to
incorporate that amendment into this
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floor amendment because without a
cap on punitive damages, you do not
have uniformity, you have no chance of
getting predictability into the system.
To do so would make the medical mal-
practice section inconsistent with the
product liability provisions, and it is
important to keep these two issues on
very similar tracks.

The amendment provides for periodic
payment of future damage awards that
exceed $100,000. Periodic payments
must be made in accordance with the
Uniform Periodic Payments of Judg-
ments Act.

The amendment abolishes joint li-
ability for noneconomic damages, in-
cluding punitive damages.

Like the product liability proposal,
the medical malpractice amendment
provides that defendants are only re-
sponsible for their proportionate share
of the harm caused. Like the pro-
ponents of the product liability bill, we
seek to put an end to lawsuits brought
against a party because of its deep
pocket. The amendment also reforms
the collateral source rule to prevent
double payment for the same injury.
Amounts received by the individual
from other sources, except those
amounts paid by the individual or close
family member, would be deducted
from any damage award. The amount
of the reduction would be determined
in a pretrial proceeding, and evidence
regarding the reduction could not be
introduced at trial.

Further, Mr. President, the amend-
ment limits lawyers' contingency fees
to one-third of the first $150,000 and 25
percent of any amount over $150,000.
Clearly, that benefits the victim so
that the victim gets more of the money
in these cases.

The amendment encourages States to
adopt alternative dispute resolution
and requires the Attorney General to
develop guidelines for the States. The
amendment sets forth a number of
ADR options, including arbitration,
mediation, early neutral evaluation,
early offer, use of certificates of merit,
and no fault.

The amendment also contains a sepa-
rate subtitle on protecting the health
and safety of patients. It provides that
50 percent of punitive damage awards
go to the State for licensing and dis-
ciplining health care professionals, as
well as for reducing malpractice-relat-
ed costs for health care providers who
volunteer in underserved areas.

In addition, this subtitle requires the
Agency for Health Care Policy and Re-
search to establish a panel on patient
quality and safety. Within 2 years, this
agency would take the work of the
panel and establish guidelines for
health care quality assurance, patient
safety, and consumer information. In
the interim, this agency would report
to Congress on the work of the panel in
these areas. Credit goes to Senator
JEFFORDS for his hard work on this pro-
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vision and the great improvement he
made on the original bill.

Finally, I want to mention the pre-
emption provision. The opponents of
legal reform have all of a sudden be-
come advocates for States rights. They
accuse the proponents of reform of hy-
pocrisy for wanting to establish Fed-
eral standards in these areas. But I
argue we are not the hypocrites. First
of all, we are not changing the sub-
stantive law of negligence. Whether a
doctor or hospital was negligent in the
provision or administration of health
care will still be a matter of State law.
We are not creating any Federal cause
of action where none exists. Neither
product liability cases nor medical
malpractice cases will wind up in Fed-
eral courts if they could not be there
today.

Second, Congress has the ample
power to set national standards in this
area. As in the product liability arena,
health care is a national issue. We
spent weeks debating this subject last
year. Medical products and drugs are in
the stream of interstate commerce.
Health maintenance organizations and
other health care providers are na-
tional—I repeat national—organiza-
tions operating throughout many
States. And health insurance is gen-
erally sold on a nationwide basis. While
a particular doctor-patient relation-
ship may be local in nature, the deliv-
ery of health care is part of interstate
commerce.

Moreover, the Federal Government,
through Medicare and Medicaid, funds
a substantial part of the health care
system. So the preemption provisions
strikes a balance in creating a mini-
mum national standard. Those States
which have enacted, or which in the fu-
ture enact additional restrictions on
limitations, will supplement these na-
tional standards.

I am aware that Senator ABRAHAM, in
the Labor Committee markup, success-
fully offered an amendment to allow
States to opt out of national standards
contained in this amendment. We have
declined to include his amendment
since we Dbelieve that preemption
strikes the delicate balance needed in
this area.

There is much more to say about this
amendment, and I am sure we will all
have an opportunity to express our
points of view during the course of the
debate. The effort here is to improve
and strengthen the bill so doctors and
hospitals are treated similarly to medi-
cal device and drug manufacturers and
sellers.

Mr. President, this is indeed a na-
tional problem.

AMENDMENT NO. 603 TO AMENDMENT NO. 596
(Purpose: To reform the health care liability

system and improve health care quality

through the establishment of guality as-
surance programs)

Mr. McCONNELL. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.
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The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Kentucky [Mr. McCoN-
NELL]), for himself, Mr. LIEBERMAN, and Mrs.
KASSEBAUM, proposes an amendment num-
bered 603 to amendment No. 596.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today's RECORD under “Amend-
ments Submitted.’")

Mr. McCONNELL. I yield to the Sen-
ator from Wyoming [Mr. THOMAS].

AMENDMENT NO. 604 TO AMENDMENT NO. 603
(Purpose: To provide for the consideration of

health care liability claims relating to cer-

tain obstetric services)

Mr. THOMAS. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wyoming [Mr. THOMAS]
proposes an amendment numbered 604 to
amendment No. 603.

Mr. THOMAS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

Mr. KENNEDY. I object.

The PRESIDING OFFICER. Objec-
tion is heard. The clerk will read the
amendment.

The assistant legislative clerk read
as follows:

At the appropriate place in the amendment
insert the following new section:

SEC. . SPECIAL PROVISION FOR CERTAIN OB-
STETRIC SERVICES.

(a) IN GENERAL.—In the case of a health
care lability claim relating to services pro-
vided during labor or the delivery of a baby,
if the health care professional or health care
provider against whom the claim is brought
did not previously treat the claimant for the
pregnancy, the trier of the fact may not find
that such professional or provider committed
malpractice and may not assess damages
against such professional or provider unless
the malpractice is proven by clear and con-
vincing evidence.

(b) APPLICABILITY TO GROUP PRACTICES OR
AGREEMENTS AMONG PROVIDERS.—For pur-
poses of subsection (a), a health care profes-
sional shall be considered to have previously
treated an individual for a pregnancy if the
professional is a member of a group practice
in which any of whose members previously
treated the individual for the pregnancy or is
providing services to the Individual during
labor or the delivery of a baby pursuant to
an agreement with another professional.

Mr. THOMAS. Mr. President, this is
an amendment to the amendment of
the Senator from Kentucky which ad-
dresses, overall, malpractice liability.
This has to do with specific problems
that arise in rural areas. It seems to
me that rural area families across
America deserve access to quality
health care, and that is a problem we
deal with from time to time. We need
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to search for solutions that reduce in-
fant mortality rates, provide com-
prehensive prenatal care and yet allow
for us to stand ready to serve in times
of emergency. The rural obstetric care
amendment is part of that solution.

This amendment to rural obstetric
care complements the effort of the
Senator from Kentucky. It addresses a
specific problem in rural areas, recruit-
ing and retaining obstetric providers.
It helps women obtain quality prenatal
care and assists rural communities in
developing a reliable and successful
health care delivery system.

Some of these liability problems are
unique to rural areas, such as limited
access, of course, to patient medical
care and the history of these patients
through a period of time. Some areas
in my State have little or no opportu-
nities for prenatal care. The long dis-
tance of driving exists. I think, par-
ticularly, of one good-sized town of
Rawlins, WY, in which, quite often, ex-
pecting mothers do the prenatal care in
Rock Springs or in Laramie, WY, both
of which are more than 100 miles away;
and, quite often, they need emergency
care in Rawlins when the delivery time
comes, and they find themselves going
for emergency care to a different phy-
sician. That is basically what we are
really talking about here. Because of
these distances and because of the
unique rural problems, there is a drop-
out rate in delivery. So that providers
delivering a baby often are providers
that have not had an opportunity to
see the mother prior to the treatment.

Shortage of practitioners in obstet-
rics, to a large extent, is due to high
insurance premiums. So this amend-
ment simply raises the evidentiary
standards to clear and convincing for
health care services provided during
labor or delivery of a baby. It only ap-
plies to health care professionals who
did not previously treat the individual.
It does not apply to providers who are
on call or filling in for colleagues who
are expected to have that information.

So it is a rather simple amendment
that provides for this movement to a
higher level of evidentiary standard.
There are, of course, a number of ques-
tions that could be asked that are
somewhat mythical, I think. For in-
stance, does this exempt certain groups
of providers? It does not. The usual
standard—the preponderance of evi-
dence—remains in place for the doc-
tor’s own patient. Two is that it im-
poses an unusually high burden of
proof. That is also not true. The clear
and convincing standard is only slight-
ly higher than the standard preponder-
ance of the evidence and is signifi-
cantly less than the standard of beyond
a reasonable doubt. Some ask, does it
eliminate the right to trial? It does
not. Women are still permitted to sue
the provider. And if negligence is
found, the woman recovers full dam-
ages.
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Does it discriminate against women?
Wrong. Women in rural areas would
benefit. The intent of the amendment
is to encourage health care profes-
sionals to continue providing obstet-
rics to women who may not have a
physician or who are unable to get to
their physician.

Let me quote from Phyllis Green-
berg, executive director of the Society
for the Advancement of Women’s Rural
Health Research:

Unintended adverse reactions In a few
should not create a threat of 11&1)111(‘4? 80
great as to disadvantage the many who bene-
fit.

Part of the benefit of the amendment
would be to have an impact and to re-
duce malpractice premiums for obstet-
ric providers in rural areas.

Let me share a little bit of the prob-
lem that we have in some rural areas.
Let me compare the premium rates in
Wyoming for health care providers:
$42,275 a year for OB/GYN specialists,
compared to $9,800 for pediatricians,
$9,700 for internal medicine, $27,000 for
general surgery, $17,000 for emergency
physicians, $10,000 for general practi-
tioners without OB/GYN services cov-
erage. On the other hand, $26,000 for
general practitioners who have OB/
GYN.

We can see clearly that practitioners
in small towns that have relatively few
opportunities for obstetric services
simply do not do it unless it is an
emergency and because of the cost.

Further comparing Wyoming's $42,000
average malpractice premium for OB/
GYN among the Rocky Mountain
States, $22,000 in Idaho, $23,000 in Utah,
$25,000 in Montana. So we have a prob-
lem and one that I think could be rel-
atively easily mitigated here.

It complements State obstetric li-
ability laws; 25 States have statutes on
the book recognizing the need to pro-
vide relief for obstetric providers, full-
fledged immunities for drop-in delivery

cases.

We think, also, that it would help re-
cruit and retain obstetric providers. In
rural areas of 105 family practitioners,
in Wyoming only 27 provide obstetric
services. For specialists, there are only
25 OB/GYN providers in the State deliv-
ering babies. That is 52 physicians
trained in obstetrics to cover 90,000
square miles.

In the city of Sheridan there are only
two providers. We used to have eight.
One current provider watched his pre-
mium rise from $4,000 a year in 1978 to
$35,000 a year in 1995.

There is some background for this
proposal, and this amendment was in-
cluded in Jim Cooper’s Managed Com-
petition Act last year and the Row-
land-Bilirakis Consensus Act of last
year. Bob Michel's Affordable Health
Care, a new act, included provisions of
this kind. Majority leader BoB DOLE's
alternative health reform proposal in-
cludes this as well.
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S0, Mr. President, this amendment to
the bill of the Senator from Kentucky
helps women and families across rural
America obtain quality care. It helps
rural communities fend off physician
shortages, plaguing health care service
delivery systems. It lowers health care
costs, so consumers may pay the true
cost of medical service instead of that
cost inflated by malpractice premiums,
and it complements overall mal-
practice reform.

I yield the floor.

Mr. KENNEDY. Would the Senator be
good enough to yield briefly for a ques-
tion or two on his amendment?

Mr. THOMAS. Happy to.

Mr. KENNEDY. I appreciate the
chance to address the Senator on the
amendment. I believe this was a matter
that was given some consideration in
the Human Resources Committee and
eventually dropped in the final legisla-
tion that was passed out of the com-
mittee.

Let me ask a guestion: For example,
effectively this immunizes a doctor
from any negligence suit, am I correct,
if that doctor had not treated the pa-
tient prior to the time of delivery?

Mr. THOMAS. No, I think the Sen-
ator is not correct. It simply raises the
standard of evidence to the immediate
level. It does not immunize if there is
malpractice here, if liability is here.
The difference and the purpose here is
that this physician who delivers this
baby has not been a physician that has
been in the case for prenatal care and,
therefore, is given, under this amend-
ment, simply a clear and convincing
standard as opposed to the preponder-
ance of evidence. I think the Senator is
not correct.

Mr. KENNEDY. Could the Senator
explain why we are having a different
standard for the delivering of babies,
why we have a different standard than
the preponderance of the evidence?

What is the Senator’s reason, again,
if the Senator would share it. This is
somewhat different. I asked to have the
amendment read because we had an
amendment that was also focused upon
obstetricians in the earlier draft of the
malpractice legislation, and now we
have another approach.

I am just trying to understand. I
think it is a different standard that
would be for those doctors that would
come on and treat an expectant moth-
er. Can the Senator indicate to the
Senate why we ought to have a dif-
ferent standard, why doctors ought to
be held to a different standard at the
time of the delivery of a baby from the
preponderance of the evidence stand-
ard? What is the rationale? What is the
justification of that?

Mr. THOMAS. I think the justifica-
tion is to provide delivery services for
mothers in a community where there
would not be services otherwise.

For instance, a general practitioner
who might normally deliver babies, be-
cause of the cost of malpractice insur-
ance simply does not do that. So the
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expectant mother has, through the
pregnancy, gone to Laramie, 150 miles
away.

But then comes an emergency. What
we are doing is we are saying to this
physician, although the physician does
not do this as a normal thing, who is
not able to pay this extraordinary
amount of money, that we will provide
some sort of a higher standard here be-
cause the physician is doing this not as
a regular practice but as an emergency
treatment process.

It is not designed to have anyone
with less competency. It is not de-
signed to do that, but to encourage
services where there are none.

Mr. KENNEDY. Well, Senator, is this
limited just to emergency provisions? I
am still trying to get from the desk a
copy of the amendment. I apologize to
the Senator.

Is this applied solely to an emer-
gency situation as described in the re-
sponse to my question?

Mr. THOMAS. It applies only to peo-
ple, to physicians and providers who
have—they are either on call or they
are part of a group. In that case we
would have expected them to partici-
pate in the previous information re-
garding this patient.

So this applies only when we go to
this physician not having been in-
volved with them previous to that.

So, basically, yes, it does limit it
only to that circumstance where this
physician has not been a party to the
care prior to the delivery. That is our
intention, Senator. If that is not the
case, we would like to make it clear.

Mr. KENNEDY. Well, I have the
amendment. As the Senator knows
well, effectively the Senator is saying
to the mother and the child, effec-
tively, that under this amendment it
says, ““The trier of the fact may not
find that such professional or provider
committed malpractice and may not
assess damages against such profes-
sional.” You are immunizing, getting a
different standard for those doctors.

Does the Senator know, could the
Senator indicate what the basis is for
the amendment, where the hearings
were, what the testimony has been,
who we have heard from?

Mr. THOMAS. Let me suggest a cou-
ple of things. First of all, the whole
world is not in boxes. There are dif-
ferences in terms of the availability of
services, and we are seeking to deal
with that.

Second, it does not immunize, and I
already have spoken to that. It simply
raises that level of evidence. In fact, it
says in the amendment, the Senator I
am sure read that, it may not assess
damages against such professional un-
less malpractice is proven by clear and
convincing evidence. So it certainly
does not immunize it.

Let me say, further, as I said before,
the Senator talked about the previous
consideration, and it was part of Rep-

CONGRESSIONAL RECORD—SENATE

resentative Cooper—we worked, as the
Senator knows, and the Senator
worked very hard last year in health
care. These things were not out of the
blue. It was in Mr. Cooper's bill and in
the Rowland-Bilirakis bill. It was in
Boe DoOLE's bill. It is not a new idea,
and indeed has been discussed at great
length.

Mr. KENNEDY. The Senator's ref-
erence with regard to Boston—this ap-
plies to Boston as well as rural Amer-
ica. The fact is, you have, in this lan-
guage, “‘* * * the trier of the fact may
not find that such professional or pro-
vider committed malpractice * * *"
and then you have, ““* * * and may not
assess damages * * *. "

It says it ‘““* * * may not find that
such professional or provider commit-
ted malpractice * * **' That is what
the amendment says. You can define it
in whatever way you want, but that is
what it says. Then it continues, ‘‘* * *
and may not assess damages against
such professional or provider unless the
malpractice is proven by clear and con-
vincing evidence.”” This says ‘‘* * *
professional or provider committed
malpractice * * * '

I just wonder why we are, with the
amendment—we will have a chance to
talk about this in greater detail—but
why we are suggesting this particular
amendment to the families of this
country? I think whether a doctor is
delivering—I can see a circumstance
where he is immunizing, a particular
doctor in a group practice, that they
are going to send in the person who has
not been working with the expectant
mother because they want to have a
lesser standard, or immunizing the doc-
tor against malpractice.

Are we trying to encourage the prac-
tice of obstetricians who may have lost
their licenses or may be under some
other kind of penalty? Are we immu-
nizing them against practicing in
terms of gross negligence or other
kinds of negligence?

This amendment is very clear, and it
does apply to Boston. There is nothing
in here about rural America. It is talk-
ing about all doctors: ‘‘* * * may not
find that such professional or provider
committed malpractice * * *" It says
‘““* * * and may not assess damages
* % %V tk * * and may not assess * * *"
But it says ‘“‘* * * committed mal-
practice * * x »

I do not know—is the Senator famil-
iar with where the greatest number of
obstetricians are in this country at the
present time? And what the rates for
malpractice insurance are in those par-
ticular areas? You have the highest
number of obstetricians in the country
now out in Long Island. They have the
highest rates of malpractice insurance.
What is the point the Senator is talk-
ing about?

Where is the testimony that this is
going to produce greater services to
people in either urban or rural areas?
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Mr. THOMAS. If the Senator will
yield, it was my understanding you
were going to ask questions and not——

Mr. KENNEDY. I am asking the ques-
tion where is the testimony, where is
the hearing? I will be more precise.

Mr. THOMAS. Yes, I already went
through that. I told you we went
through that last year in several
places.

If the Senator will support this, we
would be happy to put in, in our second
one here, that is only under the defini-
tion by the Public Health Service of
rural areas.

I am sure that is not the case. I am
sure the Senator is not talking about
my amendment. He and I have quite a
different view of what we ought to do
on malpractice, and I understand that.

Mr. KENNEDY. I am just trying to
find out what the amendment says. I

am just reading the language in
here—— :
Mr. THOMAS. You are—you are
misreading.

Mr. KENNEDY. What it says on it,
and asking for your explanation.
Mr. THOMAS. We do not read it the

same.

Mr. KENNEDY. We have urban areas
as well as rural areas. Public health
does that. We have what is in the na-
ture of underserved areas in urban
areas. So I do not know that helps the
Senator’s position. I do not understand
the Senator.

The PRESIDING OFFICER. If the
Senator from Massachusetts will sus-
pend, the Senator from Wyoming has
the floor.

The Senator from Wyoming.

Mr. THOMAS. I have tried to explain
the answers. No. 1—let me go on just a
little bit further.

If the Senator would feel more com-
fortable, we will be happy to put in
‘* * * a5 defined by the Public Health
Service.” So it would be, indeed, rural
areas.

Mr. KENNEDY. Senator, may I ask
you, on this point that you just men-
tioned, are you suggesting that the
Public Health Service only defines un-
derserved areas as being rural areas?

Mr. THOMAS. There is a definition,
as the Senator well knows. I will cite it
for him if he would like; section 330
(b)(3), or 130-27 of the Public Health
Service Act, which defines underserved
areas.

Mr. KENNEDY. That also includes
urban areas; does it not?

Mr. THOMAS. I suspect so. It defines
rural areas.

Mr. KENNEDY. What is the Senator's
point? Are you trying to say you would
offer this if I would agree with it? The
point I am making is I do not want
poor practice in rural areas or urban
areas.

Mr. THOMAS. We are not talking
about poor practice. We are talking
about providing services where there is
none, Senator.
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Furthermore, and then I conclude
here, I think if the Senator wants to
read it fairly, it says *“* * * may not
find that such professional or provider
committed malpractice and may not
assess * * * " That is all one sentence.
The Senator divided that.

I understand you do not agree. You
do not want malpractice insurance. I
understand you do not want to change
the legal system, Senator, but I do.
These are the reasons, and I think very
legitimate ones.

Mr. President, I yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I was
going to ask of the Senator, finally,
whether he was familiar with the fact
the Senator from Kansas, Senator
KASSEBAUM, dropped this very provi-
sion when these matters were brought
to her attention in the course of the
committee. They were dropped by the
Senator. That, you know, happens to
be the chairman of the Human Re-
sources Committee, where many of
these measures were read.

I am asking and inquire why the Sen-
ator from Wyoming is convinced of it
when the other members of that com-
mittee, who have prime jurisdiction,
felt they ought to drop it?

Mr. THOMAS. I will answer the ques-
tion. I ask if the Senator always agrees
with the Energy Committee if they
drop something?

Mr. KENNEDY. If you could explain
why?

Mr. THOMAS. I will. I have ex-
plained. I shall explain one more time.

This comes from experience in our
own State, Senator. We worked with
this sometimes. We have difficulties in
recruiting physicians for these areas.
We are seeking to find a way to provide
services, in my case, for areas that are
basically rural. I am here to defend my
constituency, as you are. We have
problems and they are unique prob-
lems, and I think this is an approach to
do that. That is what I am seeking to
do.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I can-
not possibly understand the rationale.
If I could just have the attention of my
friend from Wyoming?

I am prepared to see that the people
in Wyoming make up their own judg-
ment of malpractice. It is the Senator
from Wyoming who is supporting the
position that is going to preempt the
States. The Senator’s point is abso-
lutely correct. Malpractice ought to be
decided in the States. It ought to be de-
cided by Wyoming what is in the inter-
ests of Wyoming. I am for it.

I think Wyoming ought to make a
judgment and decision in terms of the
standards, whatever you want to do out
there. That is the position of the Sen-
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ator from Massachusetts. That is not
what this bill is going to, and what the
Senator is amending. They are basi-
cally preempting the States with one
Federal standard. And that is different
from the product liability.

Product liability applies to products
that are shipped interstate. This is the
most sensitive relationship between a
doctor and a patient. And why does
Washington know best on this? The
Senator has made my case. He ought to
oppose the McConnell amendment for
the very reasons that the conditions in
Wyoming are different from Massachu-
setts.

Mr. THOMAS. May I ask a question?

Mr. KENNEDY. They are different
from Boston. I will yield for a question,
but I—I will be glad to yield for a ques-
tion.

Mr. THOMAS. Will you explain to me
why you were the major proponent of
Federal health care last year?

Mr. KENNEDY. Of course. I will be
glad to do that. There are very few peo-
ple who have not heard me explain it.

That is because I think decent qual-
ity health care for all Americans ought
to be a right and not a privilege, Sen-
ator, for Members of the Congress of
the United States like you.

Mr. THOMAS. And the Federal Gov-
ernment ought to provide it? ’

Mr. KENNEDY. Regular order, Mr.
President. I have the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has the floor.

Mr. KENNEDY. I have a very good
program. I pay $103 a month. The Sen-
ator from Wyoming pays about $300 a
month.

The difference with the Senator from
Wyoming and Massachusetts is that I
want the American people—in Massa-
chusetts and Wyoming—to have the
same thing that we have. I was also in-
terested during the time of the Con-
tract With America that we came in
and said, “Look. Whatever applies to
Congress ought to apply to the Amer-
ican people.” And everyone made their
speeches and supported it. That is what
we did.

The other side of the coin is all of
those Members that have the Contract
With America have national health
care. They have good health care. They
are covered. The Senator from Wyo-
ming is covered, like 40 million other
Americans are not covered, like the ad-
ditional 1 million that became not cov-
ered in the last year of which 800,000
are children who are not covered. The
difference with the Senator from Wyo-
ming and the Senator from Massachu-
setts is I would like to make sure that
the people of my State and the State of
Wyoming have the same thing the Sen-
ator from Wyoming and I have. That is
entirely different from what we are
talking about in terms of the mal-
practice and the whole guestion of li-
ability.

Mr. THOMAS. And States rights.
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Mr. KENNEDY. States rights—the
Senator is arguing my position on this
issue. If I could, I have the floor. I
would like to continue.

The PRESIDING OFFICER (Mr.
KEMPTHORNE). The Senator from Mas-
sachusetts has the floor.

Mr. KENNEDY. I would like to con-
tinue.

The PRESIDING OFFICER. The Sen-
ator from Wyoming will suspend.

Mr. KENNEDY. Under Senator
McCoNNELL's position, effectively you
have preemption of the States under
any of the State laws that apply any-
thing that is more favorable than is
differentiated from the Senator’s legis-
lation that advantages the consumers.
You preempt State law; preempt them.
This great body of leadership that says,
“Why don't we block grants that Wash-
ington does not know best, let us let
the States do that’, that is what I am
for on the malpractice. That is not
what the McConnell bill does. And the
Senator from Wyoming is offering an
amendment on the McConnell bill that
will set Federal standards, and preempt
States rights. The McConnell bill pre-
empts States rights.

When we offered an amendment in
the Human Resources Committee to ef-
fectively eliminate the preemption of
States, it was defeated. I would wel-
come the opportunity to cosponsor a
second-degree amendment that will
preserve that on the McConnell amend-
ment right now. I welcome the oppor-
tunity. If you want to preserve the
States rights of what Wyoming knows
and Wyoming knows best, Massachu-
setts knows and Massachusetts knows
best, let us do a joint amendment right
now to the McConnell amendment. I
propose that.

Mr. THOMAS. I am a little puzzled.
May I ask a question?

Mr. KENNEDY. Yes; certainly.

Mr. THOMAS. First of all, the Sen-
ator from Massachussetts talked about
the committee, that that which was
proposed was dropped at the staff level.
It is supported by the chairman. No. 2,
the Senator has gone on. I watched.
Here is the Senator’s States rights
business from last year. Do not tell me
that you are for States rights. Look at
this. Here is your health care package.
Tell me there is States rights in that.

Mr. KENNEDY. Would the Senator
read the malpractice provisions in
there where we do not preempt the
States? Will the Senator at least be
honest enough in terms of talking
about this measure of malpractice, be
honest enough to look and find out
what our committee did with regard to
States rights last year? That is all we
are asking. I mean, let us not get away
from the fundamental issue which is
before the Congress on the McConnell
proposal. That is whether we are going
to have a Federal preemption of States
on the issues of tort reform or whether
we are going to let the States make
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that judgment and that decision. That
is the essential part on the whole tort
reform debate that we are having here
in the U.S. Senate.

The Senator has offered an amend-
ment to that, not to preserve the State
of Wyoming rights to make its own
judgment. That was not in the Sen-
ator's amendment. You have gone to
effectively immunize obstetricians
from the malpractice and use a whole
different standard of evidence at times
of trial. That is an entirely different
kind of issue. If the Senator wants to
have Wyoming do what Wyoming
wants on this malpractice, the Senator
is welcome to have the opportunity to
do so.

Mr. President, unless there is any-
thing further or any other inquiry that
the Senator would want, I would like
to address the underlying measure that
we have before us.

I see the Senator from Kentucky is
now here. If I could just ask. As I un-
derstand it, this effectively, just for
general clarification or point of infor-
mation, this is basically the measure
that was reported out of the Human
Resources Committee without the
Dodd amendment and without the
Abraham amendment and as currently
being amended by the Senator from
Wyoming.

Mr. McCONNELL. I say to my friend
from Massachusetts, this amendment
essentially is not what was reported
out of the Labor Committee but rather
the bill introduced earlier in the year
by myself, Senator LIEBERMAN and
Senator KASSEBAUM.

Mr. KENNEDY. The point probably
does not make much difference to the
Members. Here we have had the meas-
ure that was before the Human Re-
sources Committee and had gone
through a period of markup by the
members of that committee and was
reported out just a few days ago re-
flecting the members' judgment on the
Human Resources Committee. Now we
have a different measure here on the
floor of the Senate. The Senator is ob-
viously entitled by the rules of the
Senate to proceed in that way.

There was a time when we Repub-
licans and Democrats alike were trying
to see if we could not work out some of
the particular measures. Last year,
when we dealt with the malpractice
provisions, we ended up with a wvir-
tually unanimous vote on the mal-
practice provisions as part of the over-
all health care reform—a lot of diver-
sity in this body, a lot of willingness to
spend 2% days in our Labor and Human
Resources Committee considering this
issue, and, at the end of it, we ended up
with a unanimous vote. During the
course of the consideration of what is
basically the underlying McConnell
amendment, I offered that as an alter-
native. The measure which had Repub-
lican and Democrat support. I will get
into more description of it later in the
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course of this debate. And it was re-
jected. But, nonetheless, the Human
Resources Committee reported out
that measure. It was reported out. I
thought at least if we are going to be
debating the malpractice issue that we
would have an opportunity to do so.
But that is not the circumstance.

Mr. President, let us take in the
McConnell amendment the health care
liability reform. Let us take the find-
ings. Findings become more important
particularly in the wake of what has
happened in the last hours over in the
Supreme Court on the whole issue of
handguns. With these findings we are
finding out that the Supreme Court is
paying attention, that they have to re-
late to the follow-on provisions of the
legislation. We are reminded about
that. We have been reminded over a pe-
riod of years in circuit courts and now
certainly by the Supreme Court.

Let us just begin by taking a look at
the McConnell amendment on the find-
ings. It says Congress finds on health
care the following: Effect on health
care access and costs. And from the
title of this finding one would think
that this bill is just what the doctor
ordered. At the heart of health care
crisis facing working families and
health care access and cost is that we
have 40 million citizens who have no
health insurance to protect them
against the high cost of medical care,
and even those who have insurance
cannot be confident that it will be
there to protect them in the future if
they become seriously ill. The cost of
medical care is burgeoning the family
budgets all over this country. But just
read on.

So we would expect that the rest of
the measure will have some relevancy
to the effect of health care access and
cost. Those are the two elements in the
health care crisis, the 40 million Amer-
icans who do not have any, increasing
numbers that are losing in the em-
ployer-paid system, and the continued
escalation in terms of the health care
cost.

It goes on. The next provision says
the civil justice system of the United
States is a costly and inefficient mech-
anism for resolving claims of health
care liability and compensating injured
patients. I certainly agree with that
where we have only 10 percent of the
victims of malpractice ever bringing a
suit. I have here in my hand Business
Week, March 27, shown to me by my
good friend, Senator HOLLINGS, from
South Carolina, who was here just a
few moments ago. It points out in this
article of just a few weeks ago:

One issue often neglected in the debate
over malpractice insurance is the system‘s
efficlency in compensating injured patients.
The most exhaustive look at this issue is a
recent study of 31,000 hospital admissions in
New York State by a Harvard University
team headed by Paul Weller, Howard Hiatt,
and Joseph Newhouse, Its findings: Some 4
percent of admissions involved treatment-
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caused injuries. One-fourth of the injuries in-
volved negligence. One-seventh resulted in
death.

On average, only one malpractice clalm
was flled for every 7.5 percent of the patients
suffering a negligent injury and only half of
these were ultimately pald. So, “The legal
system is paying just 1 malpmctlce claim for
every 15 torts inflicted in hospitals.” Those
suffering nonnegligent injuries—that 1is,
caused by care not yet deemed Inappropri-
ate—got nothing. Thus, the study concludes
that rather than a surplus, there is a litiga-
tion deficit because so many injured people
wind up uncompensated.

You have the question now about
whether the civil system is working in
a way to try and deal efficiently with
the malpractice which is taking place
and how can it be done more effec-
tively. We had an option and an alter-
native to do that, which was biparti-
san, which has effectively been rejected
and now we are back to the McConnell
amendment that goes on and talks
about, ‘“The civil justice system of the
United States is a costly and ineffi-
cient mechanism for resolving claims
of health care liability and compensat-
ing injured patients.”

I would certainly agree with that.
And all the material that we have
looked at would certainly underscore
that.

Only 10 percent of the victims of mal-
practice bring a suit. Many victims
who receive awards are undercom-
pensated, due to the caps on damages
imposed by almost half of the States.
When cases go to trial, doctors win 60
percent of the cases in which, inde-
pendent studies have concluded, they
were, in fact, negligent.

So I would support a bill that ad-
dresses these problems, although it cer-
tainly would not be a serious solution
to the problems of cost and access. But
this bill only tips the balance further
in favor of the health providers and far-
ther against the working men and
women who are the victims of the prac-
tice.

Let me read on.

And the problems—

This is from the measure that we
have before us.

And the problems associated with the cur-
rent (malpractice) system are having an ad-
verse impact on avallability of, and access
to, health care services and cost of health
care in the United States.

Two million people lose their health
insurance every month, and if you can
find one who lost it because of the med-
ical malpractice liability system, I
would like to meet him.

We will spend $1 trillion on health
care this year. That number will dou-
ble in the next 10 years. Medical mal-
practice premiums account for about 1
percent of that total and premiums are
not even rising significantly.

Even the AMA cites estimates that
the costs of ‘‘defensive medicine' ac-
count for only 2.5 percent of health
spending. Both the OTA and CBO con-
cluded that tort reform like the kind
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provided in this bill would simply not
produce any reduction in those figures.
Is it not time we got serious about
dealing with the health care costs in-
stead of pretending that bills like this
will do anything other than victimize
patients to benefit providers?

It is interesting that one of the first
measures that we are dealing with on
health care, with all of the problems
that we are facing, with the number of
Americans who are not covered, with
the increasing number of children who
are not covered—and those numbers
are increasing—with all the problems
that our seniors are having in terms of
affording prescription drugs, all the
needs that are there in terms of home
delivery services, all the difficulties
and challenges that we have in terms
of the health care crisis, we are dealing
with this issue of the malpractice re-
form in a way that is going to preempt
the States from dealing with this issue,
which they have had for some 200
years, and at a time where the case I
think has yet to be made why this is
necessary.

And let me just mention very briefly,
I hope those who are going to support
it will explain to the Senate why we
need it. First of all, the number of mal-
practice cases has been declining over
the period of the last 5 years.

Second, the malpractice premiums
for the medical profession have been
declining over the period of the last 5
years.

Third, the awards for malpractice
that have been made in the various
courts have been declining for the last
5 years.

And finally, the profits of the indus-
try, the insurance industry in dealing
with malpractice have been going up
through the roof, going up through the
roof. We are not where we had been a
number of years ago when we saw
many of these companies saying, look,
we just cannot—we are going to get out
of this whole area of malpractice. We
just cannot afford it. We just cannot go
forward with it. We just cannot deal
with it. i

The fact is this malpractice insur-
ance is enormously profitable to the in-
surance industry. And rather than
leaving the insurance industry, it is
highly competitive and more and more
companies are going into this kind of
coverage. The publications of the in-
surance industry reflect that and the
profits of the various companies sus-
tain it.

And so we have a situation where
there is, Mr. President, an important
need in terms of covering the American
people. The best estimate is anywhere
from 80,000 to 100,000 people die a year
fromm negligence and malpractice—
80,000 to 100,000 people die a year, where
only a small fraction of negligent mal-
practice cases are even brought, and
where review after review of even those
that are brought, where there have
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been findings that there has been re-
view of those cases by doctors and pro-
fessional groups, suggests that those
findings by and large have been fair
and that any review of the total num-
bers of cases that have been brought
over the period of the years would jus-
tify additional kinds of findings as
well.

Here is Business Insurance: ‘‘Insur-
ance Malpractice Coverage in Stable
Condition.”

Despite the rapid change in health care de-
livery, the price of medical malpractice and
professional liability coverage for health
care organizations remains stable and capac-
ity 1s plentiful. Most hospitals and health
care systems will renew thelir liability cov-
erage as in 1994 In part because of a decrease
in clalms severity and frequency for most
health care organizations.

It goes on and talks about there is
more capacity, there are more players
than 3 years ago.

It seems llike every month a new insurer
wants to underwrite medical liability cov-
erage for health care organizations.

Business Insurance, the publication
for the insurance industry, says this is
an area to get in, the profits are there.
The total numbers, the statistics show
that the awards, the numbers of cases,
the judgments are going down and that
the principal problem that is out there
is people who are subject to mal-
practice are not being compensated.
And what are we doing here with the
McConnell proposal?

What are we doing here? We are effec-
tively saying to Wyoming, to all 50
States, that we know best on the issue
of tort reform; that we are going to
have a preemption, one-way preemp-
tion. If your State, for example, was to
provide some additional kinds of pro-
tections in terms of consumers, we will

preempt you.
Now, in the Labor and Human Re-
source Committee, the Abraham

amendment said: All right, we will pre-
empt you, but if the State wants to get
out from underneath the preemption,
that will be accepted. And that was ac-
cepted by the committee.

But not in the McConnell amend-
ment; not in the McConnell amend-
ment. It is a one-way preemption.

I see other Members who want to
speak to this issue, so at this time I
will just conclude.

It is difficult for me to understand,
Mr. President, why we are taking an
issue which is so personal, involving a
doctor and a patient, in which the
States have worked out their own ac-
commodations, where the Congress is
not being pleaded to by the States for
Federal action, and while the industry
itself is successful, experiencing record
profits in this area—I will get into that
later on in the discussion—why we are
being compelled to say that we will
have a one size fits all, effectively say-
ing that we here on this issue, which is
so personal between a doctor and a pa-
tient, so personal, that we are going to
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have to have a Federal solution. And
that is what the McConnell amendment
is doing.

I find it just troublesome, as I men-
tioned earlier, where we have all the
challenges that hard-working families
are facing in this country, that work-
ers are facing, wondering whether they
are going to continue to have the cov-
erage that they have today, where
working families are worried about
whether their parents are going to be
covered, where working families read
about the cuts in Medicare that are
going to be coming down the road,
where most of our seniors are paying $1
out of $4 in terms of out-of-pocket ex-
penses for additional health care needs.
They are concerned about them. They
are concerned about their children,
whether their children are going to get
decent quality health care.

And we see, with the Carnegie Com-
mission report and the other reports,
the total number of children that are
not being covered. With all the needs
that are out there, here comes the U.S.
Congress and Senate saying, “On this
one, we are going to look out for the
industry and the AMA."” That is what
this is all about. That is what this is

all about.
Mr. President, basically, there should
be adjustments, there should be

changes made in the current system.
We ought to be encouraging alternative
dispute resolutions. We ought to give
experimentation to the States to be
able to do that.

In our proposal last year, we even
had limitations in terms of the contin-
gency fees in a bifurcated way, in
terms of the early payments and later
kinds of payment. We dealt with collat-
eral issues. We dealt with the experi-
mentations that would be taking place
in States so that they could develop
practice guidelines and consider, if
they used practice guidelines, whether
we could create rebuttable presump-
tions.

We talked about encouraging States
to develop enterprise liability. We even
supported creating no-fault liability so
that States would create the funds and
all that individuals would have to be
able to do is show that need, not even
negligence, to be able to recover. We
were prepared to consider all of those
measures.

Those of us who are opposed—at least
this Senator is opposed—to the McCon-
nell amendment understand that we
have to provide some changes and some
alterations. We were prepared to do so
and are prepared to do so. We made
some changes even in this proposal
that was initially put forward before
our committee during the course of the
deliberations. But we, at this time, do
not have that measure before us.

I see other Members who want to
speak, and I will come back to address
this issue at a later time.

Mr. WELLSTONE addressed the
Chair.
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The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Mr. WELLSTONE. Mr. President, I
have the floor. I wonder if I could just
for a moment have a discussion with
my colleague from Connecticut. I know
he was here for a while, but I stayed on
the floor. I do not want to push in front
of him. Would my colleague mind if I
went forward with my remarks right
now?

Mr. LIEBERMAN. Mr. President, I
appreciate the courtesy of my friend
from Minnesota. It may sound a little
strange, but if he is prepared to speak
at length, I would be happy to allow
him to go forward.

Mr. WELLSTONE. I say to my col-
league, I am prepared to speak at
length.

Mr. LIEBERMAN. I had guessed that.

Mr. WELLSTONE. Would that be all
right?

Mr. LIEBERMAN. Yes. I appreciate
the Senator’'s kindness.

Mr. WELLSTONE. Mr. President, I
was at a gathering yesterday with citi-
zens from all over the country. Their
personal stories are often not a part of
this debate, but they should be. Many
of them have been injured, many of
them have been hurt, some of them
have lost loved ones. God forbid that
any of this should happen to any of us
or our families or our loved ones.

Mr. President, the question that they
were asking was: What is the purpose
of the underlying bill, this ‘‘Product
Liability Fairness Act?'’ I see nothing
fair in it, and I will talk about that, or
this amendment, the McConnell
amendment, or the second-degree
amendment to the McConnell amend-
ment.

What is this rush to somehow protect
whom from claimants? Why the effort
to tip the scales of justice against peo-
ple who have been hurt, all too often in
behalf of people who have been neg-
ligent, all too often on behalf of large
corporations, insurance companies, you
name it?

Mr. President, I will get to the specif-
ics of this medical malpractice amend-
ment, and I will talk about the under-
lying bill as well, but I would like to
start out on a more personal note as a
Senator of Minnesota.

Mr. President, let me first of all
make it clear that in some editorials it
has been suggested that this debate is
really a debate between the trial law-
yvers of the United States of America
and the rest of the country. That is
just simply not true. There are many
citizens, the consumers of this Nation,
that I think also need to be and have
been present in this debate.

So with a little bit of hesitation, I
will use some pictures—but this comes
with the permission of Minnesotans, of
the families affected—because I think
the faces of people that are affected by
this, I think the people themselves,
their voice ought to reach into this
Chamber now.
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Kristy Marie Brecount was a happy—
“‘was,’”’ past tense—active T7T-year-old
girl from Edina when she went to the
hospital to get her tonsils removed, as
many children her age do.

I do not know where the hospital was
and in no way am I suggesting that
this was in Edina. That is not the
point.

It was an elective procedure. The
hospital personnel improperly hooked
up the machine that was to provide the
anesthesia for the operation. They at-
tached the hoses backward. As a result,
she received 10 times the amount of an-
esthesia she was supposed to get, lead-
ing to a fatal cardiac arrest.

This is a picture of Kristy.

Here are the questions I would ask
about this amendment, as I understand
it. And I have not even had a chance to
look at all of it, because it just came
up on the floor.

If it was clear that the hospital per-
sonnel had acted intentionally or
“with conscious, flagrant disregard”
for Kristy's safety, do you think, I ask
my colleagues, that $250,000 is enough
to punish and deter the hospital per-
sonnel from doing it again?

Is $250,000 too much? And if my col-
leagues say it all depends on the his-
tory or the size of the hospital, then I
would say that is precisely the point. It
is a case-by-case situation. So why at
the Federal level preempt this? Why
take away from aggrieved citizens
their right to seek redress for griev-
ances within our court system?

Is $250,000 too much? And if you do
not know the statistics, this does hap-
pen to citizens—80,000 deaths a year
from negligence, 300,000 citizens hurt or
injured a year. And we put caps on pu-
nitive damages?

Gina Barbaro. Gina had just turned 6
when she got sick with flu-like symp-
toms. Her mother took her to a chiro-
practor. Her symptoms at the time
were headaches, fever, vomiting,
shakes, delirium, rash on her foot, ear,
knees, and down her legs. The chiro-
practor prescribed herbs and oils and
sent Gina home.

By the way, we are not talking about
the vast majority of doctors, chiroprac-
tors, you name it. We are talking about
a few, sometimes, if you will, rotten
apples in the basket.

The chiropractor prescribed herbs
and oils and sent Gina home. The next
day she was back with worsened condi-
tions and severe redness to her right
eye. The chiropractor, believing the
problem stemmed from Gina's pan-
creas, sent her home again. Her tem-
perature reached 105, and the color of
the iris of her right eye changed.

Upon the third trip to the chiro-
practor, the chiropractor finally sug-
gested that Gina go to the hospital for
evaluation. The hospital staff deter-
mined Gina had a virulent strep infec-
tion that resulted in her losing the
gight in her right eye. She also had nu-
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merous other complications. The eye
had to be removed. A year and a half
later, Gina continues to have continu-
ing care, including cardiology, ophthal-
mology, infectious disease, and pediat-
rics.

I just showed you a picture of Gina,
and now I ask the following questions:
Assuming that the jury finds that the
chiropractor's negligence in failing to
send Gina to a hospital sooner was 70
percent responsible for her damages,
and the negligence of the practice for
which the chiropractor worked was 30
percent responsible because they hired
the chiropractor in the first place. The
jury awards Gina $100,000 in non-
economic damages for her pain and suf-
fering and disability and fear.

If the chiropractor is unable to pay
the full amount of his fair share, who
should be stuck with the loss, Gina or
the practice? And by the way, Mr.
President, to go to one of the points
that my colleague from Massachusetts,
Senator KENNEDY, made, in the Labor
and Human Resources Committee, one
of the more important things we did to
the medical malpractice amendment
yvesterday is that we had an opt-out
provision.

In my State of Minnesota, we have
struggled with this question of joint 1li-
ability. I am not a lawyer, but I can see
it is a really difficult question. The
question: If you are not really respon-
sible for the whole extent of the dam-
age, and maybe only a small percent-
age because another party says they
are insolvent, bankrupt or whatever,
should you have to assume the whole
cost? So we tried to work out different
kinds of formulas at the State level.

This amendment preempts States
from doing that. I am, in part, here to
fight for my State. And by the way,
Mr. President, it makes no sense what-
soever to me that if you are going to
have a Federal preemption—and you
should not—there are two issues: Why
do we have a Federal preemption
which, as I understand this amend-
ment, goes in only one direction:
States are preempted if they want to
have stronger consumer protection
than the norm we set here, but not pre-
empted from having less consumer pro-
tection. Talk about a stacked deck. In
any case, why would we not, as we did
yesterday in committee, at least allow
States to opt out of this?

This amendment professes to reform
medical malpractice, but it is less
about cutting back on the incidence of
medical malpractice—how do we pre-
vent this in the first place—than it is
about making it harder for people to
avoid becoming the victims of medical
malpractice, making it more difficult
for those victims to receive compensa-
tion for their injuries and making it
easier for those who commit medical
malpractice to get away with it.

This amendment is an attack on con-
sumers. First and foremost—and I use
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the word ‘“‘attack’ carefully—it is an
attack on the elderly and on families
with children and on working Ameri-
cans. Why else would this bill devalue
compensation for low- and middle-in-
come victims? That is right, this
amendment says that when a person is
hurt, it is their economic damages,
usually including lost wages, that they
have the best chance of getting back.
But for noneconomic damages, it will
be harder to get compensated. In other
words, if your damages tend to be more
in pain and suffering and less in lost
wages, since you make less money, you
are more likely to walk away with a
smaller percentage of your compensa-
tion, and that is wrong if you have lost
a child, or if you are infertile because
of malpractice of a doctor, maybe an
obstetrician. If you have been maimed,
then I do not know why your loss is
any less important than someone else’s
loss. Since when did we start making a
calculation about justice based upon
the income and wealth of families?

Mr, President, with regard to the sec-
ond-degree amendment, lessening
standards so that an obstetrician does
not have to live up to the same stand-
ards by way of consumer protection,
thus making it more possible to be able
to deliver that kind of care in rural
areas, makes no sense whatsoever.

I am from the State of Minnesota and
greater Minnesota, rural Minnesota is
an important part of our State. Min-
nesotans want to make sure that we
have more doctors, nurses, advanced
nurse practitioners in our communities
delivering health care. But I do not be-
lieve the citizens in my State believe
that the way to get that done is by
moving away from consumer protec-
tion by lessening standards. People
want affordable care, they want dig-
nified care, they want humane care,
and they want high-quality care.

Mr. President, yesterday in commit-
tee I offered an amendment, and I cer-
tainly will offer this amendment on the
floor of the Senate. I did not believe we
were actually going to have a medical
malpractice amendment on the floor. I
offered an amendment in markup that
would have opened up the National
Practitioner Data Bank—and for those
who are now listening to this debate, I
need to spell out what that is—grant-
ing consumers access to the same kind
of information about their doctors that
hospitals and HMO’s currently receive.

In other words, if we are really inter-
ested in the problem of medical mal-
practice and we want to prevent it,
that is really what people want to see
happen, that is what doctors and chiro-
practors and nurses and nurse practi-
tioners want to see happen, then one
would think that consumers could have
the same information, access to the
same kind of information about their
doctors that hospitals and HMO’s cur-
rently receive. Eighty thousand people
die every year due to medical neg-
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ligence, and consumers should have the
right to know whether or not there has
been a finding against the doctor be-
cause of malpractice or if a doctor has
essentially been barred from practicing
at a hospital or, for that matter, with-
in a State. By the way, sometimes—
and I could give examples—doctors
move to other States, change their
names, and then harm other citizens in
the country, and those citizens have no
way of finding out, unless they want to
go all around the States in 50 different
court systems. But that amendment
was defeated yesterday. Once again,
consumers lose and a variety of dif-
ferent powerful trade associations and
their Washington lobbyists win. I will
most definitely, Mr. President, offer
that amendment on the floor.

Mr. President, the plaintiffs ask the
question: Why the legislation? Why the
legislation that essentially tips the
scales of justice against us? Victims of
malpractice do not know they are vic-
tims until they are injured. Perpetra-
tors of malpractice know who they are.
They have been sued before, and if they
do it again, they can expect to be sued
again. So they can walk the Halls of
Congress in droves, but the victims—
the people who will be affected by this
amendment—do not even know who
they are yet. We can only talk about
them in the abstract, though I have
tried to give specific examples.

Mr. President, I recognize that many
of my colleagues feel they have to vote
for something they can call tort re-
form, so they can go home and tell
their constituents that they have
struck a blow against the lawyers. But
I urge them to see past this temptation
to the real truth. They are striking a
blow, if they support this second-de-
gree or its underlying amendment,
against their own constituents, against
regular people who, God forbid, one day
will be the victim of a bad doctor, bad
drug, or defective product. If we pass
these amendments, we will be hurting
people, and that is not something that
any of us were elected to do.

Mr. President, I have to say, on the
health care front—and I have a few
comments on this overall product li-
ability bill as well—that it is amazing
to me that we go through a health care
debate for the better part of the last
Congress and we have the General Ac-
counting Office and the Congressional
Budget Office and they talk about the
trillion-dollar industry and how we can
contain costs. As I remember the num-
bers, the cost of purchasing medical
malpractice insurance, combined with
defensive medicine—in other words,
doctors say it is not just the cost of
purchasing insurance—the total
amounts to about 2 percent of the over-
all costs in the health care industry.
Again, I, too, quote from a Business
Week piece:

On an average, only one malpractice clalm
was filed for every 7.5 patients who suffered
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a negligent injury, and only half of these
were ultimately pald. So, ‘‘the legal system
is paying just one malpractice claim for
every 15 torts inflicted in hospitals.” Those
suffering nonnegligent lnjuries—char. is,
caused by care not yet deemed Inappropri-
ate—got nothing. Thus, the study concludes
that rather than a surplus, there is a litiga-
tion deficit because so many injured people
wind up uncompensated. So many Injured
people wind up uncompensated—overall, a
very small percentage.

But let me shout this from the moun-
taintop that is the floor of the U.S.
Senate: When the insurance industry
moves into this debate and they want
to get their way, they do quite well,
apparently, given this kind of amend-
ment. Last session we learned that the
way you can most effectively contain
health care costs would be to put some
limit on what insurance companies
charge. But nobody talks about that.
That proposal is off of the table.

That is not what we want to do. We
do not want to focus on containing
health care costs in some kind of fair,
rational way. We do not want to focus
on how to cover children and women
expecting children. We do not want to
focus on how we can move forward on
home-based long-term care so that el-
derly people, people with disabilities,
can live at home in as near to normal
circumstances as possible and with dig-
nity. We do not want to talk about sit-
uations where young people, because
they have diabetes or because they
have had a bout with cancer, find they
are no longer covered by an insurance
company, or their rates are so high
they cannot afford to purchase that in-
surance.

None of that is being done. We do not
want to talk about the 40 million
Americans that are uninsured. We do
not want to talk about all of the Amer-
ican citizens in this country who are
underinsured. We do not want to apply
the standards we live by, where we
have good coverage and make sure the
citizens we represent get the same cov-
erage.

No. Instead, we have an amendment
here that is stacked in favor of large
companies and against consumers,
against regular people, against people
who are injured, against people whose
loved ones, in fact, in some cases have
died as a result of medical malpractice;
there is no way people can have infor-
mation and knowledge about those doc-
tors who have been found guilty of this
kind of practice. No, we do not do that,
nor do we take any effort to prevent it.

We do not do anything to protect the
consumers. We move away from those
standards and we have these caps on
punitive damages; we say that when a
child passes away, that is what she is
worth. Not to mention the fact—and I
hate to say this on the floor of the Sen-
ate because I admire the vast majority
of the medical profession and, for that
matter, the health care industry in
this country—but, by golly, one of the
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ways you stop some of this practice by
those who really have done irreparable
harm to citizens, whether they be a
doctor or a hospital or corporation,
you name it, is you make sure that
they know if there is a repeat of this,
or they do it again, they will pay
dearly.

Mr. President, yesterday I took part
in an event that I only wish could have
been witnessed by every one of my col-
leagues in the Senate. Had they seen it,
I cannot believe that we would be here
today on the floor of the Senate consid-
ering this underlying product liability
bill, much less these amendments.

The event was a meeting of people
who had been harmed by defective
products and negligent doctors. All of
these people have been claimants—the
very people that this legislation is de-
signed to protect against, the very peo-
ple that these amendments are de-
signed to protect against. They have
all been through the legal process, and
without its protections, they would not
have gotten what compensation they
did receive.

Do not let me hear people frame this
debate as if it is a debate between ev-
erybody in the United States of Amer-
ica versus the trial lawyers. Not true.
Having been through the process and
seen how difficult it is to even get com-
pensation today for their injuries and
punish those who hurt them, these peo-
ple yesterday—and they are here today
as well—have an angry question for
supporters of this so-called Product Li-
ability Fairness Act: Why are we doing
this? Why are we trying to make it
harder for citizens who have been in-
jured by products or malpractice, or
citizens who have sometimes even been
killed because of this, to seek redress
of grievances in our court system?

These citizens I met with yesterday
are not the ones with the money and
sophistication. Rather, they are the
ones that are taken advantage of. They
are the ones that are hurt, the ones
that wrongdoers try to force into unac-
ceptable settlements. They were here
yesterday bearing witness to the dam-
age that could be wrought by manufac-
turers of defective products and neg-
ligent doctors.

They represent the downside of sup-
porting this amendment. They are a re-
minder of why we have a civil justice
system that has been called the great
equalizer.

Why through this amendment and
why through this underlying bill are
we trying to move away from a court
system that has been a great equalizer?
It is especially so for citizens who have
been hurt, for citizens who sometimes
have died as a result of defective prod-
ucts or medical negligence.

Mr. President, in this underlying bill
there are three basic provisions that
have people up in arms. I agree with
them 100 percent. Limiting punitive
damages—which is part of this amend-
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ment as well—would have allowed cor-
porations that hurt them to avoid pun-
ishment. It would have allowed indus-
try to work them into what is called
the death calculus. For those who were
listening, that is the calculation by
which a company can decide whether it
is economically worth it to keep mar-
keting a product that harms consum-
ers. It is where a company can ensure
that the bottom line is the only line.

The cap on punitive damages in this
bill also works to discriminate against
lower- and middle-income plaintiffs.
People—as I said before—like the elder-
ly, children, and the vast majority of
working Americans.

Under this bill, a manufacturers’
egregious behavior will receive a lesser
punishment if that behavior is against
a person who makes less money and
therefore has lower economic damages.
Same with this amendment on medical
malpractice. That is for exactly the
same behavior, exactly the same harm
and exactly the same defendant. This is
an absurd result and it is an indefensi-
ble one.

Mr. President, let me take an exam-
ple. Jack, a data entry clerk, is se-
verely injured by the explosion of a de-
fective diesel generator made by the
Acme Generator Co., leaving him in a
wheelchair for the rest of his life. His
hospital bill is $40,000, but he misses
out on 1 year of work, which amounts
to $30,000 in lost wages. So his total
economic damages are $70,000. The jury
determines that Acme’s behavior was
egregious enough to merit $500,000 in
punitive damages. But this bill oper-
ates to cap these damages at $250,000.

On the other hand, Bob, who sells
commercial real estate, receives the
identical injury when he uses one of
Acme's generators. His hospital bill
also amounts to $40,000 and he, too, is
confined to a wheelchair for the rest of
his life. When he misses a year of work
it costs him 8$200,000. When the jury
tries to punish Acme with $500,000 in
punitive damages in his case, the pun-
ishment sticks.

This raises a good question: Why is it
less punishable to hurt Jack? There is
another good question. Was $250,000
enough to properly punish Acme?

1 say to my colleagues again, it also
applied to the amendment on medical
malpractice where there is a cap set
and it applies again. If a person does
not know, if a person has followed
these two examples and the answer is
they do not know bhecause a person
needs more details, then that person
has no business voting to support this
one-size-fits-all underlying legislation
or this one-size-fits-all amendment.

If the State of Minnesota and the
State of Illinois have their own models
and have attempted to deal with some
of these tough problems so that we
avoid some of the excessive litigation,
so that we can figure out, I think, a
really tough issue with joint liability,
then we should let them do so.
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We certainly should not have an
amendment or a bill that represents a
Federal preemption against State
standards only if those standards pro-
tect consumers or are stronger on
consumer protection. Lower consumer
protection is fine. This is the inevi-
tability of a stacked deck.

Mr. President, let me put a face on
these questions. I want to make it
clear I have thought long and hard
about this. I feel so strongly that this
debate has not dealt with people that I
have sought permission for this, and I
would not do it otherwise. Let me put
a face on this.

Think of LeeAnn Gryc, from my
State of Minnesota, who was 4 years
old when the pajamas she was wearing
ignited, leaving her with second- and
third-degree burns over 20 percent of
her body.

An official with the company that
made the pajamas had written a memo
14 years earlier stating that because
the material they used was so flam-
mable, the company was ‘‘sitting on a
powder keg.”” When LeeAnn sued for
damages, the jury determined that her
economic damages were $8,500, and also
awarded $1 million in punitive dam-
ages.

This is a picture of LeeAnn, what
happened to her. Let me ask, was the
jury wrong? Should the company have
gotten away with only $250,000 in puni-
tive damages, as this bill would have
required? Unless a person is com-
fortable answering the question yes, a
person should not be supporting this
underlying bill.

Was this too great an award for this
family? Unless a person is in favor of a
cap and a person thinks more than
$250,000 would be too much for this
child and her family, a person should
not support this bill.

This legislation will have a very,
very, real negative impact on consum-
ers. It is unconscionable.

Mr. President, when I saw the dam-
age done by defective products to so
many people as I did yesterday, I could
not help but feel some of the pain they
must have felt and still must be experi-
encing.

What is it like to be blinded, confined
to a wheelchair, unable to parent a
child, lose a child, live with brain dam-
age? These are real and palatable
harms that many plaintiffs in product
liability and medical malpractice ac-
tions have to deal with. We should not
pass amendments or legislation that
provide them with less protection or
restrict their ability to seek legitimate
and fair redress for grievances in com-
pensation for what has happened to
them and to prevent it from happening
again to others.

Historically, the primary goal of tort
law was to compensate the victim, to
make the victim whole. This reflects
the view that it is better to have a
wrongdoer who was partly responsible
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for the harm pay more than their fair
share, if that is what is necessary to
make sure that the victim is fully com-
pensated.

It is not an easy choice, Mr. Presi-
dent, to require somebody to pay more
than their fair share. This is an issue
that I really struggle with. But it is a
choice that this legislation seems to be
willing to let stand.

If the harm is of a particular type, a
type that can be shown in medical
bills, lost wages, and other things that
a person can get receipts for, that is
one thing. But for noneconomic dam-
ages, like juries award for disfigure-
ment, pain and suffering, and inability
to bear children, the bill says that it is
not important to make victims whole
if that is the kind of damage they sus-
tain. Two different standards between
economic and noneconomic damages.

I would be very interested in why
some of my colleagues think that peo-
ple who suffer that kind of harm should
be relegated to second-class status.

Mr. President, again, there are faces,
there are real people who will be hurt
by this legislation.

Think of Nancy Winkleman from
Minnesota who was in a car crash. I
met her a few weeks ago. Because a de-
fective car underride bar failed to oper-
ate properly, the hood of her car went
under the back of a truck and the pas-
senger compartment came into direct
contact with the rear end of the larger
vehicle. Without the benefit of her
car’s own bumper to protect her, she
was severely injured, losing part of her
tongue and virtually all of her lower
jaw.

Despite extensive reconstruction sur-
gery, her face and her ability to speak
will never be the same.

Real people, real faces. I cannot
imagine the pain that Nancy must
have undergone, or the pain that she
undergoes every day. If one of the re-
sponsible parties in her case was un-
able to pay its fair share, should she go
uncompensated for some of that pain?
Or should the other responsible parties
have to make it up? Unless you are cer-
tain that it is more important to pro-
tect those other responsible parties
than to compensate Nancy for her pain,
you should not support this bill. If you
do, you will be hurting people, real peo-
ple.

Finally, there is the statute of repose
prohibiting suits to recover damages
for harm caused by defective products
that are over 20 years old. This is one
of the most arbitrary and indefensible
provisions of the bill. What possible
justification is there for this? After all,
if a product is defective and does not
hurt anybody until it is over 20 years
old, is the harm of the victim any less?
Is the responsibility of the manufac-
turer any less?

Here is a face you can attach to these
questions as you consider them. Think
of Jimmy Hoscheit—with his permis-
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sion—who was at work on his family
farm when he was a boy. Jimmy, too is
a Minnesotan. I met him a few weeks
ago. He was using common farm ma-
chinery, consisting of a tractor, a mill,
and a blower, all linked together with
a power transfer system much like the
drive train on a truck. The power of
the tractor is transferred to the other
equipment by way of a spinning shaft,
a shaft covered by a freely spinning
metal sleeve. The sleeve is on bearings
so that if you were to grab the sleeve it
would stop moving while the shaft and
side would continue to powerfully ro-
tate at a very high speed.

Apparently when Jimmy leaned over
the shaft to pick up a shovel, his jacket
touched the sleeve and got caught on
it. However, instead of spinning free of
the internal shaft, the sleeve was some-
how bound to the shaft, became
wrapped in Jimmy's jacket and tore
Jimmy's arms off. His father found him
flat on his back on the other side of the
shaft.

The manufacturer could have avoided
all of this if it had just provided a sim-
ple and inexpensive chain to anchor the
shaft to the tractor.

Now I ask you: Should Jimmy be able
to bring a suit against the manufac-
turer? What if the product was over 20
years old?

A similar question can be asked
about 6-year-old Katie Fritz, another
Minnesotan whose family I was actu-
ally privileged to meet yesterday.
Katie was killed in 1989 when a defec-
tive garage door opener failed to re-
verse direction, pinning her under the
door and crushing the breath out of
her.

I met the Fritz family yesterday, her
mother Patty and her sons. It is a real-
ly courageous family. And it is really
hard for them to talk about it. Patty
Fritz had tears in her eyes—who would
not? I am a father and a grandfather.
Mr. President, you are a father. But
you know Patty and her family have
the courage to take what has happened
to them and be able to speak out in be-
half of others.

We all know how long some of these
machines can last. If that garage door
opener was over 20 years old, Katie's
family could not have sued the manu-
facturer. There would not be any ques-
tion of capping punitive damages or
having joint liability for noneconomic
damages they simply would not be al-
lowed in the courthouse door.

That is what this legislation does.
Explain to me the justice in that?
What is the overriding public policy in-
terest that is so important that this
bill should shut Katie's family out of
court, or other families like Katie's
family, out of court? If you are not
clear about this, if you are not sure
that there is such a public policy inter-
est here, you should not support this
legislation.

This legislation and these amend-
ments right now before us will hurt
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people, real people. To me, as I look at
this legislation and I look at this
amendment before us, this is not a
close call. At a time when many in
Congress are bent on cutting back on
regulations that protect the health and
safety of our citizens and on reducing
public support for people if they get
hurt and need help, the courts are the
last resort. We cut back on the regula-
tion, we cut back on the protection, we
cut back on the ability of public agen-
cies to protect people, and now we shut
off the courts, the last resort. That is
where regular people can try to deal
with wealthy, sophisticated defendants
on a relatively level playing field. And
now what we are trying to do is change
that and make it an unequal playing
field. And even now it is extremely
hard to get a reasonable settlement or
award. Why are we considering legisla-
tion to make it even harder?

So I started out talking about the
second-degree amendment. Then I
talked about the McConnell amend-
ment. Now I have talked about the un-
derlying bill. I urge my colleagues
from the bottom of my soul to please
oppose not only these amendments,
which I did not think would be on the
floor, but this bill. Do not close your
eyes. See the faces of the people the
bill would hurt. See the faces of the
people the bill would hurt. See their
faces.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. Mr. President, once
this second-degree amendment of my
colleague from Wyoming is disposed of,
it is my intention to offer an amend-
ment to the underlying amendment of-
fered by my colleague from Kentucky
that will strike from that amendment
the cap on punitive damages that
amendment places on a specific area
and that specific area is sexual assaults
of patients by doctors.

Understandably this is a rarity, but
the facts are that many times when pu-
nitive damages are awarded by juries
against doctors, against medical pro-
viders, the juries do it in cases where
there have been sexual assaults—a case
where the patient has been put under
anesthesia, the doctor then proceeds to
sexually assault the patient. It is cer-
tainly a rarity. But, Mr. President, I
cannot find any moral justification for
this U.S. Congress saying to the 50
States, saying to the people across this
country, in that particular case we
deem it wise to impose our will on the
States and to say, in the case of that
sexual assault, there is going to be a
cap, there is going to be a limit on
what that jury can return in punitive
damages against that particular indi-
vidual.

I hope and would anticipate that this
amendment will not be a controversial
amendment, it will be something we
can all agree on. But I wanted to notify
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my colleagues and Members in the
Chamber that in a short period of time
I do in fact intend to offer that particu-
lar second-degree amendment.

Mr. President, I yield the floor.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SPECTER. I thank the Chair.

Mr. President, I have sought recogni-
tion to comment briefly on the pending
amendment offered on health care li-
ability reform. I heard about it this
morning at about 11:15. Today, like so
many days in the Senate, is a very
complicated day. Shortly we will be
conducting hearings in the Judiciary
Committee on terrorism, which I am
due to chair. There is a ceremony
starting in a few minutes on the steps
of the Capitol to commemorate the vic-
tims of the Holocaust. But I wanted to
come over for just a few minutes to
comment about this pending amend-
ment on health care liability reform.

My review so far has been cursory be-
cause of the limited time available, but
it is my understanding that this
amendment, which is a fairly thick
document, is the bill which was re-
ported out of the Labor and Human Re-
sources Committee earlier this week.
It is my thought that this legislative
proposal now offered in the form of an
amendment really warrants some very,
very considerable study. It is being
added onto the bill on product liability,
which is already complex. The health
care liability reform amendment is
really a piece of legislation which I
think requires a committee report, re-
quires time to study and to reflect, and
some judgment. A

When we are dealing with the whole
area of tort reform, we are building on
a field which has had encrustations of
judicial decisions over decades, or real-
ly centuries. As I said earlier this week
in a brief statement on product liabil-
ity, some reform, I think, is necessary.
And in the practice of law, my profes-
sion, I have represented both plaintiffs
and defendants in personal injury
cases. But the reform process needs ex-
traordinary care because the common
law has developed one case at a time
with very careful analysis, contrasted
with the legislative process where fre-
quently in hearings only one or two
Senators may be present, and the
markups, as carefully as we can do
them, do not really produce the kind of
legal and factual analysis which the
courts have developed in the common
law. But I do think there is room for
improvement.

Last night, I spoke in favor of Sen-
ator BROWN's amendment to tighten up
rule 11 to deter frivolous lawsuits. So
there are places where we can improve
the system with a very, very careful
analysis. But I do not think it is realis-
tic to take up this entire legislative
package on health care liability reform
with the kind of analysis which is re-
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quired to protect the interest of all the
parties, both plaintiffs and defendants.

As is the custom of the Senate under
the rules of the Senate on the pending
legislation of product liability, we have
a different committee report which
analyzes the hearings, sets forth the
facts and conclusions that Senators
may use as a basis for their consider-
ation of the legislation, which we do
not have on this amendment.

It would be my expectation that the
managers would move to table. I have
not consulted with them. But the Sen-
ator from West Virginia, Senator
ROCKEFELLER, has commented about
his interest at least in keeping the cur-
rent legislation limited to product li-
ability, and the distinguished Senator
from Washington has commented about
making sure that any amendment has
at least 60 votes so that we do not have
legislation that will not stand the 60-
vote rule on cloture.

I note that the majority leader has
come to the floor. I shall be very brief.

I would like to put in the RECORD two
studies of the malpractice field which I
think would be of interest to my col-
leagues to review, and I will read just
a couple of paragraphs which articulate
the conclusions of these studies.

First, I refer to an article in the An-
nals of Internal Medicine of 1992 enti-
tled “The Influence of Standard of Care
and Severity of Injury on the Resolu-
tion of Medical Malpractice Claims’ by
a distinguished group of doctors.

Objective: To explore how frequently phy-
siclans lose medical malpractice cases de-
spite providing standard care and to assess
whether severity of patient injury influences
the frequency of plaintiff payment.

This is a study of a ‘‘total of 12,829
physicians involved in 8,231 closed mal-
practice cases.”

Under the conclusions section, the
study essentially reports that, ‘‘Our
findings suggest that unjustified pay-
ments are probably uncommon.”’

There is a fair amount to the analy-
sis and a fair amount more to the con-
clusions. But I leave that for the read-
ers in the CONGRESSIONAL RECORD.

I would next cite an article in the
New England Journal of Medicine from
July 25, 1991, captioned ‘“‘Relation Be-
tween Malpractice Claims and Adverse
Events Due to Negligence'':

Abstract—Background and Methods. By
matching the medical records of a random
sample of 31,429 patients hospitalized in New
York State In 1984 with statewide data on
medical-malpractice claims, we Identified
patients who had filed claims against physi-
clans and hospitals.

And the conclusion:

Medical-malpractice litigation infre-
quently compensates patients injured by
medical negligence and rarely identifies, and
holds providers accountable for, substandard
care.

I would also like to put into the Con-
GRESSIONAL RECORD, Mr. President, an
article from the New York Times of
Sunday, March 5, which is particularly
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applicable to the second-degree amend-

ment which has been filed here relating

to obstetrics. This article reported on a

study of New York hospitals with the

captioned headline: “New York's Pub-
lic Hospitals Fail, and Babies Are the

Victims.” It is a fairly lengthy article.

But a couple of paragraphs are worth

quoting.

Each year, for the last decade, dozens of
newborn bables have died or have been left to
struggle with brain damage or other lifelong
injuries because of mistakes made by inexpe-
rienced doctors, poorly supervised midwives
and nurses in the teeming delivery rooms of
New York City’s public hospitals.

Some of the most prestigious medical
schools and private hospitals are paid by the
city to provide care in its sprawling hospital
system. But an examination by the New
York Times shows that many of these pri-
vate institutions have left life-and-death de-
cisions to overworked nurses and trainee
doctors who are ill prepared to make them.

The effects can be seen across the system,
from the surgical suites to the clinics. But
nowhere are the consequences more dev-
astating than in the delivery rooms where
the course of a young life will be changed
forever by a few minutes delay in the mal-
functioning monitor or a lapse of attention.

Some hospital and city officials have
known about the problem for years, and have
worked mightily to keep them from the pub-
lic. They fear a loss of public confidence and
a flood of lawsuits.

Quoting further from the report:

These cases are catastrophic and costly.
Many of these infants are now grown chil-
dren suffering from multiple and severe dis-
abilities who require lifetime hospitalization
or intensive home care.

I would also cite a report by the Con-
gressional Budget Office, the independ-
ent arm of Congress, and their conclu-
sions in 1992:

Restructuring malpractice liability would
not generate large savings in U.S. health
care costs. Malpractice premiums amount to
less than 1 percent of national health care
expenditures. Thus, the premiums directly
contribute little to the Nation's overall
health care costs.

These are just a few comments, Mr.
President, which I say I am abbreviat-
ing because the distinguished majority
leader is on the floor. I have other com-
mitments, having come over just when
I heard the introduction of the amend-
ment.

I ask unanimous consent at this
point that the articles that I referred
to from the New England Journal of
Medicine, the Annals of Internal Medi-
cine, and the New York Times be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows;

[From Annals of Internal Medicine, Vol. 117,

No. 9, Nov. 1, 1992]

THE INFLUENCE OF STANDARD OF CARE AND
SEVERITY OF INJURY ON THE RESOLUTION OF
MEDICAL MALPRACTICE CLAIMS

(By Mark 1. Taragin, MD, MPH; Laura R.
Willett, MD; Adam P. Wilczek, BA; Rich-
ard Trout, PhD; and Jeffrey L. Carson, MD)
Objective; To explore how frequently phy-

sicians lose medical malpractice cases de-

spite providing standard care and to assess
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whether severity of patient injury influences
the frequency of plaintiff payment.

Design: Retrospective cohort study.

Setting: Physiclans from the state of New
Jersey insured by one insurance company
from 1977 to 1992,

Participants: A total of 12,829 physicians
involved in 8231 closed malpractice cases.

Measurement; Physician care and claim se-
verity were prospectively determined by the
insurance company using a standard process.

Result: Physicians care was considered de-
fensible in 62% of the cases and indefensible
in 256% of the cases, in almost half of which
the physician admitted error. In the remain-
| ing 13% of cases, 1t was unclear whether phy-
siclan care was defensible. the plalntiff re-
celved a payment in 43% of all cases, Pay-
ment was made 21% of the time If physician
care was considered defensible, 91% if consid-
ered indefensible, and 59% if considered un-
clear. The severity of the injury was classi-
fled as low, medium, or high in 28%, 47%, and
25% of the cases, respectively. Severity of in-
jury had a small but significant association
(P < 0.001) with the frequency of plaintiff
payment (low severity, 39%; medium sever-
ity, 42%; and high severity, 47%). The sever-
ity of Injury was not assoclated with the
payment rate in cases resolved by a jury (low
severity, 23% medium severity, 25%; and
high severity, 23%).

Conclusions: In malpractice cases, physi-
cians provide care that in usually defensible.
The defensibility of the case and not the se-
verity of patient injury predominantly influ-
ences whether any payment {s made. Even in
cases that require a jury verdict, the sever-
ity of patient injury has little effect on
whether any payment is made. Our findings
suggest that unjustified payments are prob-
ably uncommon.

The fear of medical malpractice has re-
sulted In significant physician dissatisfac-
tion and has contributed to the decrease in
the number of persons entering the field of
medicine (1, 2). Further, physiclans have
stimulated legislation for tort reform, In-
creased the practice of defensive medicine,
and avoided “risky" patients (3-7).

Physicians’ apprehensions about mal-
practice stem from several perceptions (7).
Perhaps foremost is the concern that the
malpractice resolution process 1s unfair (8).
Because standards are unclear and possibly
inconsistent, physicians are afraid of being
sued and of losing the case despite their hav-
ing provided standard medical care (9). Fur-
ther, juries are seen as unjustifiably reward-
ing patients solely on account of the severity
of their injuries.

We explored the influence of physician care
and the severity of patient injury on the
malpractice process. Contrary to many per-
ceptions, our study suggests that physiclans
usually win cases In which physician care
was deemed to meet community standards
and that the severity of patient Injury has
little bearing on whether a physician loses a
case.

METHODS
Data source

We obtained our data from The New Jersey
medical Inter-Insurance Exchange, a physi-
clan-owned insurance company. This com-
pany insures approximately 60% of the phy-
siclans in New Jersey. Since 1977, demo-
graphic information on physicians and de-
tailed descriptive information on every mal-
practice claim have been entered into a
standardized computer data-base.

Study design and population

We did a retrospective cohort study that

included physicians insured for any time be-
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tween 1977 and 1992. During this period, 12,829
physicians were insured and 11,934 cases were
filed, of which 80% are currently closed. Be-
cause the time from an incident until its res-
olution can vary greatly, we chose 1 January
1986 as a cutoff point for the incident data
because 96% of cases that occurred before
this date were closed by 1992, After excluding
14 cases that lacked peer review results, we
evaluated 8,231 closed cases.
Study variables

The insurance company's assessment of
whether a physician’s actions represent
standard medical care is based on medical
criteria and is not supposed to be influenced
by legal concerns. First, the physician is
contacted, and if he or she admits error, the
case 1s labeled '‘Indefensible—insured admits
deviation,” and no further review is done.
Otherwise, the case is reviewed by a claims
representative employed by the Insurance
company. If the physician's performance is
thought to be clearly medically defensible,
the case is labeled ‘‘no peer review, clearly
defensible.” Otherwise, a peer review process
ensues in which a physician from the same
specialty is chosen from volunteer physi-
cians, many of whom have performed this
service regularly for several years. This phy-
sician-reviewer then participates in a discus-
sion of the case with the claims representa-
tive, the defense attorney, and the defending
physician or physicians. Based on the stand-
ard of medical care currently practiced by
physicians of similar training and experience
in the community, the physician-reviewer
classifies the claim as “‘defensible' if stand-
ard care was provided, ‘‘Indefensible” if not,
and *“‘defensibility unclear” if the reviewer is
unsure. A slight variance to this standard
procedure occurs for neurosurgery and ortho-
pedics cases because, historically, experts
hold divergent opinions about the appro-
priate approach to some routine problems.
Therefore, a panel of physicians is used In-
stead of one physician-reviewer, and the ma-
jority vote 1s considered final. For every
case, we summarized this process of the as-
sessment of physician care as defensible, in-
defensible, or unclear.

If a plaintiff receives financial compensa-
tion through either a settlement or a jury
verdict, the terminology “‘payment' is ap-
plied. For the subset of payments resulting
from a jury verdict, the term “award" Is
used. We created four categories of payment:
less than $10,000; $10,000 to $49,999; $50,000 to
$199,999; and $200,000 or more. All dollar
?mounta are adjusted to represent 1990 dol-
ars.

The insurance company classifies the se-
verity of the patient's injury using the in-
dustry standard National Association of In-
surance Commissioners Index (10). This index
has nine categories of increasing severity.
We collapsed this into three categories: low
(no injury, minor injury with no disability,
or minor injury with temporary disability);
medium (major injury with temporary dis-
ability, minor injury with moderate disabil-
ity, or major injury with moderate disabil-
ity); and high (grave injury with moderate
disability, braln injury with impaired life ex-
pectancy, or death).

The stage of resolution is the point in the
legal process at which the case is resolved. A
case 1s created when the insurance company
is notified of a plaintiff's claim of damages.
A sult occurs when this complaint is filed
with the court. Discovery refers to the proc-
ess by which lawyers collect Information
about the case.

Statistical analysis

Statistical significance was assessed by

chi-square tests as appropriate (11).
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RESULTS

The characteristics of the 8231 closed cases
are summarized in Table 1. Physician care
was considered defensible in 62% of the cases
and indefensible in 25%. In almost half of the
latter cases, the physiclan admitted error.
The remaining 13% of cases were unclear as
to defensibility. Payment was made in 43%
of all cases, with 52% for less than $50,000 and
only 16% for greater than $200,000. The me-
dian payment was $45,551 (range, $24 to
$3,965,000). The severity of the iInjury was
classified as low in 28% of cases, medium in
47%, and high in 25%.

TABLE 1.—MEDICAL MALPRACTICE CLAIM FACTORS

Closed Cases
Factor (n = 8231)
wl%)
Physician care:
5132 (62)
No peer review, clearly defensible ............ 2378 (29)
tnsuud Iwn& dafensible by peer review g 2754 (33)
d 2000 (25)
No peer review held, insured admits deviation . 831 (11)
mmnman (breach of standard) ...... 1119 (14
Inclear 1098 (13)
Ile 4730 (57)
3515 (43)
744 (21
1089 (31)
1141 (33)
000 o mu 541 (15)
Smnu of ||1|mr

Low (no injury or minor injury with no or temporary
disability) 2334 (28)

Medium (minor or major injury with moderate disabil-
ity or major injury with temporary disability) : 3824 (47)
High (grave injury, brain injury, or death) .. 2087 (25)

Physician care

Evaluation of physician care correlated
closely with the likelihood of financial pay-
ment. A payment was made in 21% of the
cases considered defensible, in 91% of the
cases considered indefensible, and in 59% of
the cases considered unclear. The amount
was not directly related to judgments of de-
fensibility (P = 0.16 (for linear trend]).

Most cases closed early in the process (Fig.
1 not reproducible in RECORD); 67% were
closed before discovery was completed. Only
one quarter of the 12% of cases requiring a
jury werdict resulted In payment to the
plaintiff. Of these awards, the median pay-
ment was $114,170 (range, $3281 to $2,576,377).
For each stage, the percent of cases that re-
sulted in payment strongly correlated with
physician care (P<0.001). For example, in
those cases that closed before a sult was
filed, payment was made to the plaintiff in
6% of defensible cases, in 69% of cases in
which physiclan care was deemed unclear,
and in 93% of indefensible cases. In addition,
physician care influenced the stage of resolu-
tion. A jury verdict was required for 15% of
defensible cases, for 10% of cases in which de-
fensibility was unclear, but in only 5% of in-
defensible cases (P<0.001 [for linear trend]).
Even in the 12% of cases that required a jury
verdict, physician care correlated with the
likelihood of a jury award: 21% if defensible,
30% 1if unclear, and 42% if indefensible
(P<0.001 [for linear trend]).

Severity of infury

The influence of the severity of the claim-
ant's injury on the resolution process is sum-
marized in Table 2. A similar distribution of
physician care was seen in every severity
category. The likelihood of obtaining any
payment showed a small (<8% difference be-
tween low and high claim severity) but sta-
tistically significant (P<0.001) trend toward
an association between increasing severity
and the likelihood of payment. These find-
ings remained consistent when all nine se-
verity-of-injury levels were analyzed.
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TABLE 2.—RELATION BETWEEN SEVERITY OF INJURY AND
PHYSICIAN CARE, PAYMENT, AND STAGE OF RESOLUTION

Severity of injury
; Low Medium i
Vs b (w=2326) (w=3820) w=2085)
» (%)
Physician care:
Defensible 1407 {61) 2456 (64) 1269 (61)
525(23) 907 (24) 568 (21
/N 45T 48112
1420 (61) 2186 (57) 1111(53)
906 ( 1634 (43) 974 (40
521 (100 181 (24) 41 (6)
276(25)  534(8) 179 (18)
97(9)  637(56) 407 (36)
1202 182 (34) 347 (64)
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TABLE 2—RELATION BETWEEN SEVERITY OF INJURY AND
PHYSICIAN CARE, PAYMENT, AND STAGE OF RESOLU-
TION—Continued

Severity of injury
" Low Medium Hi

Varisble (n=2326) (w=3820) n:g‘&‘d

n (%)

State of resolution:

Be 5404 29010
1927 (50) 1005 (48)
189 {5) 142 (1)
hin 45 | B
n a0 @ 186 (9)
Verdict o after ..o 183 (8) 437 (13) 296 (18)
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The amount of payment correlated closely
with the severity of the injury. The median
payments for injurles of low, medium, and
high severity were $7,189, $50,000, and $115,089,
respectively. These findings also remained
consistent when all nine severity-of-injury
levels were analyzed, except in the case of
death. In cases of death, the median payment
was $94,346, whereas for the remaining high-
severity injuries, the medlan payment was
$210,807.

In contrast to the overall findings, In cases
requiring a jury verdict, the severity of in-
jury was not related to the likellthood of pay-
ment (P>0.2). However, the severity of the in-
jury did correlate with the payment amount
(P=0.03) (Table 3).

TABLE 3.—CASES REQUIRING A VERDICT: RELATION OF PHYSICIAN CARE AND INJURY SEVERITY TO FINAL AWARD STATUS

(%) Payment
: Award
Varisble <$10000 10,000 to $50,000 to $200,000 o
No Yes Total » < $50,000 < $200,000 of more
(w=740) (w=236)
Physician care:

Defensibl 605 (79) 161 (21) 766 (100) 815 33 (20) 62 (39) 58 (36) 161 (100)
defensibl 59 (58) 42 (47) 101 (100) (0 819 13 (31) 21 (50) 42 (100)
Unclear 76 (70) 33 (30) 109 (100} 2(6) 8(24) 11 33) 12 (36) 33 {100)
g 141 (1) 42 (23) 183 (100 3m 15 (36) 16 (38) 8(19) 42 (100)
Medium 372 (79) 125 (25) 497 (100) 5(4) 24 (19) 52 (42) 44 (35) 125 (100)
High 21 (M 69 (23) 296 (100) 203 10 (14) 18 (26} 395N 69 (100)
DISCUSSION on the number of cases that were Inappropri- was unclear for only 13% of cases, and a jury

In most of the malpractice cases included
in our analysis, a physician was judged to
have provided medical care that was defen-
sible, and the plaintiff did not receive any
payment. Although physician care strongly
influenced the overall process, the severity
of the patient injury had little effect on the
probability of any payment. Most cases
closed at an early state, so a jury wverdict
was rarely needed. For the small number of
cases that required a jury verdict, only 24%
resulted in payment to the plaintiff and the
severity of Injury did not influence the prob-
abllity of payment.

The determination of physician care was a
good predictor of the outcome of a case. For
the cases that were felt to be indefensible,
the payment rate was 91%. This high pay-
ment rate 1s expected because the insurance
company uses the determination of physi-
clan care to decide whether to offer to settle
a case, In contrast, in the cases where physi-
cian care was classified as defensible, the
payment rate was 21%.

Several factors may explain why payment
occurred in cases class classified as defen-
sible. First, the determination about physi-
clan care was made very early after a clalm
was generated and may have been inaccurate
as more information became available. Sec-
ond, a physician-based review process may be
biased toward assessing physician perform-
ance in the physician's favor. Third, the in-
surance company may err toward an initial
determination of physician care as defensible
to avold unnecessary payments. The possibil-
ity that new Information rendered the origi-
nal assessment of defensibility incorrect was
supported by the fact that 68% of defensible
cases that resulted in payment were settled
before trial, in half of these before discovery
was complete. Further, only 15% of defen-
sible cases that resulted In payment rep-
resented awards made to the plaintiff by a
jury. In addition, because the physician has
the right to refuse to settle and the insur-
ance company s physician-owned, many of
the defensible cases that resulted in payment
were probably misclassified as defensible.
Therefore, although we can only speculate

ately lost by the physician, our data suggest
that inappropriate payments are probably
uncommaon.

Severity of infury

Although the findings of previous studies
are inconsistent (7, 8, 12, 13), we found that
the severity of patient injury had little in-
fluence on the probability of plaintiff pay-
ment. We anticipated that a jury would be
more likely to rule In favor of the plaintiff if
the patient had a more severe injury. Simi-
larly, we expected that the plaintiff’s attor-
ney might negotiate a payment for the plain-
tiff more frequently in cases in which Injury
was of higher severity than those in which
injury was of lower severity.

We also found that the assessment of the
standard of care by a peer review panel was
not related to the severity of injury. This
finding differs from that of a recent study,
which found that the patient's outcome
strongly influenced reviewers' opinions of
the appropriateness of care (14). The con-
tradictory findings may reflect the fact that
the physiclan-reviewers in that study had
only abstracted data of selected cases. In our
study, the malpractice cases were judged
during the actual processing of the case,
with the medical records avallable for review
and with the treating physician avallable for
additional Insight.

We suspect that our results can be general-
ized even though our study was done in a
subset of physicians from one state. In a pre-
vious study, we found that the demographic
characteristics of the physicians in our
database were similar to the overall popu-
lation of physicians in New Jersey and var-
ied only slightly from national figures (10,
15, 16). In addition, the frequency of pay-
ment, average amount of payment, severity
of injury, stage of resolution, and proportion
of claims involving only one physician are
consistent with the findings of other studies
(10, 13, 17). Thus, despite the implicit nature
of judgments about defensibility, our results
should be generalizable to other physiclan-
patient populations.

These results have implications for tort re-
form. This Insurance company felt liability

verdict was required for only 12% of all
cases. This suggests that much of the efforts
in the malpractice process involves deter-
mining the facts of the case and negotiating
the amount of settlement rather than resolv-
ing disagreements about the presence of 1i-
ability. Neither the patient nor the physi-
clan is served by this extremely inefficient
and costly process, which results in delayed
payments to injured parties and casts a pro-
longed cloud over physiclans. Our experience
in determining physician defensibility sug-
gests that arbitration panels may be success-
ful in assessing lability. Unfortunately, our
data shed little light on the costs and bene-
fits of a “‘no-fault” system because most in-
jurles do not enter the current malpractice
resolution process (18).

In summary, our analyses suggest that, in
malpractice cases, the physician’s care Is
usually defensible and that the plaintiff usu-
ally does not recelve any payment. The se-
verity of patient Injury affects the payment
amount but has little influence on whether
monetary damages are received by a plain-
tiff, especially in cases that are declded by a
jury. Further efforts to clarify the frequency
of unjustified payments are needed, but our
data suggest that such payments are uncoms-
mon.
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RELATION BETWEEN MALPRACTICE CLAIMS AND

ADVERSE EVENTS DUE TO NEGLIGENCE—RE-

SULTS OF THE HARVARD MEDICAL PRACTICE

STupYy III
(By A. Russell Localio, J.D., M.P.H., M.S8,,

Ann G. Lawthers, Sc.D., Troyen A. Bren-

nan, M.D., J.D., M.P.H.,, Nan M. Laird,

Ph.D., Liest E. Hebert, Sc.D., Lynn M. Pe-

terson, M.D., Joseph P. Newhouse, Ph.D.,

Paul C. Weiler, LL.M,, and Howard H.

Hiatt, M.D.)

Abstract Background and Methods. By
matching the medical records of a random
sample of 31,429 patients hospitalized In New
York State in 1984 with statewide data on
medical-malpractice claims, we Identified
patients who had filed clalms against physi-
clans and hospitals. These results were then
compared with our findings, based on a re-
view of the same medical records, regarding
the incidence of injurles to patients caused
by medical management (adverse events).

Results. We Iidentified 47 malpractice
claims among 30,195 patients’ records located
on our initial visits to the hospitals, and 4
claims among 580 additional records located
during follow-up visits. The overall rate of
claims per discharge (welghted) was 0.13 per-
cent (95 percent confidence interval, 0.076 to
0.18 percent). Of the 280 patients who had ad-
verse events caused by medical negligence as
defined by the study protocol, 8 filed mal-
practice claims (weighted rate, 1.53 percent;
95 percent confidence interval, 0 to 3.2 per-
cent). By contrast, our estimate of the state-
wide ratio of adverse events caused by neg-
ligence (27,179) to malpractice claims (3570) is
7.6 to 1. This relative frequency overstates
the chances that a negligent adverse event
will produce a claim, however, because most
of the events for which claims were made in
the sample did not meet our definition of ad-
verse events due to negligence.

Conclusions, Medical-malpractice litiga-
tion infrequently compensates patients In-
jured by medical negligence and rarely iden-
tifies, and holds providers accountable for,
substandard care. (N Engl J Med 1991; 325:245-
51.

'1)‘113 frequency of malpractice claims
among patients injured by medical neg-
ligence has been the subject of much specu-
lation and little empirical investigation.
Two fundamental questions about mal-
practice litigation have been how well it
compensates patients who are actually
harmed by medical negligence, and whether
it promotes quality and penalizes sub-
standard care. If negligent medical care In-
frequently leads to professional censure or a
malpractice claim, then the deterrence of
substandard care may be suboptimall2 and
the civil justice system will compensate few
patients for their medical injuries.® If, as
some allege,! sizable numbers of malpractice
claims are filed for medical care that is not
negligent, then the costs of claims may be
excessive, and the credibility and legitimacy
of malpractice litigation as a means of ob-
taining civil justice may be reduced.

Footnotes at end of article.

Danzon5 estimated on the basis of reviews
of medical records and claims data from
California Iin the mid-1970's€ that for each
malpractice claim, 10 injuries were caused by
negligent care. That study estimated only
the relative frequency of claims and neg-
ligence; without a method of determining
the fraction of claims that did not involve
negligence, Danzon could not estimate the
probability that a claim would follow medi-
cal negligence.
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To calculate this probability, the Harvard
Medical Practice Study linked clinical re-
views of 30,195 inpatient records with state-
wide records of malpractice claims. Linking
these two data sets permitted a determina-
tion of the frequency with which negligent
and nonnegligent medical care, as evaluated
by a team of physician-reviewers, led to mal-
practice claims.

METHODS
Data from medical records

Our review of the records of a random sam-
ple of 31,429 patients discharged in 1984,
drawn from 51 hospitals across New York
State, is described in detail elsewhere.” In
brief, the review proceeded in three stages.

In the first stage, a group of specially
trained nurses and medical-records adminis-
trators used standard protocols to screen
records for at least 1 of 18 events signaling a
possible adverse event.

In the second stage, medical records that
met at least 1 of these 18 criteria were re-
ferred to two physiclans who Independently
evaluated the cause of the patient's Injury
and whether there had been negligence. The
physicians first decided whether the patient
had suffered an injury caused at least in part
by medical management. Injuries that either
prolonged hospitalization or led to disabil-
ities that continued after discharge were
deemed to be adverse events. Negligence was
considered to have occurred if the medical
care that caused the adverse event was below
the expected level of performance of the av-
erage practitioner who treated problems
such as the patient's at that time.

Physicians recorded thelr judgments about
causation and negligence on an ordered, cat-
egorical scale ranging from "‘no possible ad-
verse event (or negligence)” to ‘“‘virtually
certain evidence of an adverse event (or neg-
ligence).” Reviewers also judged the degree
of disability resulting from the adverse event
and described briefly the nature of the in-
jury, its relation to medical management,
and the negligent act or omission.

In the third stage, when the two physiclans
disagreed on the existence or description of
an adverse event, the discrepancy was re-
solved by a supervising physician who was
blinded to their decisions and made his or
her own judgment about causation and neg-
ligence.

Injuries were classifled as adverse events,
and then as negligent, when the average of
the two final physiclans' evaluations rep-
resented a judgment of at least “‘more likely
than not."”” Multiple reviews permitted the
analysis of results under alternative assump-
tions about thresholds for identifying causa-
tion and negligence.

The record review produced five groups of
cases: (1) cases that met no screening cri-
teria for adverse events or negligence, (2)
those referred for review by the physicians
but without evidence of an adverse event, (3)
cases of “low-threshold adverse events'” with
judgments of causation that were borderline
or lower, (4) cases of adverse events with no
evidence of negligence, and (5) cases of ad-
verse events due to negligence.

We performed sensitivity analyses to iden-
tify possible blases due to missing records or
misclassified reviews. To assess the effect of
false negative findings in the stage 1 screen-
ing by medical-records administrators, we
conducted a second review of a random sam-
ple of 1 percent of all the records located.” A
second team of physicians independently re-
viewed 318 records from two hospitals to as-
sess the reliability of the initial physicians’
reviews.?

Several months after the initial visits, the
participating hospitals searched against for
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missing records and explained why some
charts remained unavailable. At six ran-
domly selected facilities, our medical-review
team conducted another three-stage review
to determine whether adverse events were
more likely to have occurred when records
were missing. At the remaining hospitals,
the medical-records administrators referred
for physician review only cases for which
there was evidence of legal action In the pa-
tients’ charts. At all hospitals, we obtained
identifying data on patients for later use in
matching the records with data on mal-
practice claims.
Data on malpractice claims

The data on malpractice claims included
all formal claims filed against physicians
and hospitals and reported to the Office of
Professional Medical Conduct (OPMC) at the
New York Department of Health. The data
base at the OPMC lists claims according to
the defendant, not the patient making the
claim. We have referred to each claim in the
OPMC records as a ‘“‘provider claim." Be-
cause one patient could sue several defend-
ants for a single injury, the number of de-
fendants exceeded the number of patients.
We have referred to counts of claims by pa-
tients as number of “*patient claims.”

New York statutes and regulations require
regular reporting of claims by domestic and
out-of-state insurance carriers,” self-insur-
ance programs,!®!2 and all hospitals.’® Both
the Insurance Department and the Depart-
ment of Health formally advised all insur-
ance and health care organizations about the
needs of our study and about the reporting
mandates.’ The OPMC allowed us complete
access to all computer files and paper ab-
stracts. The OPMC data base, which con-
tained 67,900 provider claims reported from
1975 through May 1989, became our starting
point for estimating patient claims, comput-
ing lengths of time between injuries and
claims, determining the chances that pay-
ment would result from a claim, ldentifying
claimants in the sample, and linking their
claims to the sampled patients’ hospital
records. When necessary, members of the
study team contacted and visited individual
hospitals to supplement the OPMC data with
more comprehensive Information.

To test the robustness (resistance to errors
in assumptions) of the estimate of the fre-
quency of claims, we calculated the number
of patient claims for 1984 in three ways.
First, we summed the case-sampling welghts
(the population of patients represented by
each sampled record) of the claims linked to
medical records through the matching proc-
ess described below and extrapolated from
the sample to the New York State popu-
lation. Second, we calculated the number of
patient claims from the OPMC's statewlde
records for injuries that occurred in 1984, re-
gardless of when the patient filed the claim.
Third, we estimated the annual frequency of
patient claims by averaging the number of
claims filed by year from 1984 through 1986.
Averse events discovered in 1984 would prob-
ably have been reflected, if at all, in mal-
practice claims filed during this period.

Matching process

Our study protocol precluded interviews
with patients about malpractice claims.
Claimants were identified by linking their
hospital records to OPMC claims records.
This linkage proceeded only after the com-
pletion of the review of medical records.
Physician-reviewers were unaware of the ex-
istence of a claim unless the medical record
mentioned it.

We used both computer-based and manual
matching techniques to link the records of
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patients in the sample to malpractice
claims. Identifying characteristics for link-
ing patients to claimants included the pa-
tient’s name, address, ZIP Code, social secu-
rity number, and age, the geographic loca-
tion where the injury occurred, and the hos-
pital from which he or she was discharged.
Lack of complete data on the ldentifiers
with strong discriminating power such as the
soclal security number forced us to rely on a
combination of matching characteristics.
The matching algorithm, described in detail
elsewhere,? allowed for errors of differences
in the spelling of names, so that actual
matches were erroneously excluded.’® Man-
nal matching, a common step in record-link-
age procedures,'® helped to confirm links be-
cause of the amount of descriptive informa-
tion not in machine-readable format. The
OPMC requested additional descriptive data
from the Insurers to assist us in confirming
or ruling out matches.

After identifying the sampled patients who
had filed claims, we considered whether their
allegations of malpractice referred to the
medical care delivered or discovered in the
sampled hospitalization. A team consisting
of an attorney experienced with malpractice
data, a health services researcher, and a phy-
sician-lawyer compared clinical information
from the review of medical records with
coded data and summary descriptions from
the OPMC claims records. This team rated
by consensus its degree of confidence in the
match by first eliminating cases for which
the group was confldent that no match ex-
isted and those that lacked sufficient infor-
mation to permit a judgment. For all other
cases, the team's degree of confidence in the
match was rated on a six-point confidence
scale (Table 2).

Estimates of statewide rates of adverse events

and claims

The medical-record-sampling design per-
mitted us to extrapolate from the sample to
the population of all patients discharged
from hospitals in New York State In 1984.
The analysis of the cases that produced
claims required separate adjustments sam-
pling welghts to account for missing records.
These adjustments assumed that the rate of
claims among the patlents whose hospital
records were never found equaled the rate
among those whose records were initially
not located but were found on follow-up. The
standard errors of rates of claims account for
the effects of a stratified, unequal-cluster
sampling design."”

RESULTS
Adverse events and adverse events due to
negligence

As we reported in detail earlier,® the three-
stage review of medical records detected 1133
adverse events (after adjustment for double
counting of the same hospitalizations). Two
hundred eighty adverse events, representing
1 percent of all discharges (95 percent con-
fidence interval, 0.8 to 1.2 percent), were
judged to have been caused by negligence
(Table 1).

TABLE 1 —RESULTS OF THE REVIEW OF A SAMPLE OF
31,429 MEDICAL RECORDS FROM NEW YORK STATE,
19841

N o
Sample selected ..o 31429 R“%uln sample from 51 hos-
pitals,
Rwum not lecated on initial 1,234
ﬂmﬂs screensd for possible 30,195
AE (first stage).
Recards referred for physician 7817  Satisfied 1 or more of 18

review after screening. screening criteria.
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TABLE 1.—RESULTS OF THE REVIEW OF A SAMPLE OF
31,429 MEDICAL RECORDS FROM NEW YORK STATE,
1984 1—Continued

Category dmr‘";:‘;' Comments
Reviewed by physicians for 27,743 Two physicians judged the
presence of AE and likelihood of AE and
neglience (second stage). neglience indepenently,
Reviewed by a third physician 1,808  Third review prowided majority
to resolve disagreement opinign,
(third stage).
AE's identified .......cooocvmn 1,133 Majority of reviewers' com-
confidence level a
least “more likely than
not” (adjusted for inci-
. dence).
RE's due to negligence identi- 280 Majority found AE caused by
fied. negligence with confidence

level at least “more likely
than not” (adjusted for in-
cidence).

VAE denotes adverse event.

2Saventy-four of the 7817 records refemed for review in stage 2 were not
reviewed. Case-sampling weights were reallocated among the 7743 cases
actually reviewed.

Analysis of Matched Records

Ninety-eight patients in the sample filed
claims against 151 health care providers
(Table 2). Not all these patients alleged mal-
practice during the episodes of care covered
by the study. When we considered only
matches designated ‘“more like than not,”
we linked 47 of these malpractice claims to
the sampled hospitalizations. These 47 cases
represent a rate of malpractice clalms per
discharge in New York State of 0.11 percent
(95 percent confidence interval, 0.06 to 0.16
percent).

TABLE 2.—RESULTS OF MATCHING MALPRACTICE CLAIMS
T0 HOSPITALIZATIONS IN NEW YORK STATE, 1984 !

Decision on Matching (Confidence Score)

Number  Percent

Claimants in sample 9%
records reviewed 230,121
Claimants linked to sampled hospitalizations:
Virtually certain (6) ... 4]
Strong evidence (5) ...
More than likely (4) ...

Subtotal 47

-
e g =
—om

Claimants in sample but not linked to sampled
hespitalizations:
Mot quite fikely (3) ...
Slight-to-modest evidence (2) ...
Little evidence (1) ................ e
Definite

i
Insufficient data
AE discovered after discharge?

Subtotal 51

II‘E denotes adverse event. Because of rounding, percentages do not
total
2Saventy-four of 30,195 records located were not reviewed. None of the
cases involved claimants. Case-sampling weights have been neallocated
|mn:g the usable observations.
s that occurred during the sampled hospitalization and were discov-
ered after discharge have been omitted.

o—oooo

1 1
0 0.
| !
4% 44,
4 4.
1 14

In most cases, the reviewing team's judg-
ments went clearly for or against linking the
claim to a sampled hospitalization. For ex-
ample, In 30 of the 44 cases in which there
was considered to be no possible match, the
main reason was a mismatch between the
date of the Injury or the date when the claim
was filed and the date of the sampled hos-
pitalization. In the four cases for which
there were insufficient data, we chose to
vote agalnst linkage rather than guess. None
of these cases involved adverse events. An-
other matched case did not qualify for inclu-
sion according to the sampling design be-
cause the adverse event was discovered after
the sampled hospitalization, rather than be-
fore or during it.7

Table 3 shows the distribution of mal-
practice claims according to the five groups
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of cases defined by the outcome of the medi-
cal-record review. The percentage of claim-
ants in each subgroup increased as the find-
ings of the reviewers Increased in severity
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from ‘‘no screening criteria met" to “‘adverse
events caused by negligence.” For all out-
comes groups, the rate of malpractice claims
was low. The chance that an injury caused
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by medical negligence would result in litiga-
tion was 1.53 percent (95 percent confidence
interval, 0 to 3.24 percent).

TABLE 3.—RATE OF PATIENT MALPRACTICE CLAIMS IN THE SAMPLE OF 30,121 MEDICAL RECORDS FROM NEW YORK STATE, 19841

Number of Dis- Number of  Estimated Number  Estimated Rate of
Group of Records charges in Sam-  Claimants  of Claimants in Claims per Dis- Comments
ple in Sample new York charge (35% CN?
Cases not refered by MRA 22378 12 899 0.045 (=) 5 Cases: alleged failure to diagnose during outpatient visit.
Cases referred: no possibility of AE 6215 14 1,000 0.18 (=) 9 Cases: physician-reviewers knew about claim, found no AE.
4 Cases: disagreement settled by third reviewer,
Low-threshold AEs (less than likely) 335 3 92 0.30 (=) 1 Case: one of two reviewers found negligence.
AEs {more than likely) not caused by neglip 853 10 561 0.79 (=) 6 Cases: one of two reviewers found negligence.
AEs (more than likely) caused by negligence 280 8 415 153 (0-3.24) 1 Case: sinm reviewer only.
Total 330,21 a7 2967 0.1 (0.06-0.16)

' CI denates confidence interval, MRA medical-records administrator, and AE adverse

event.
2Based on population-based estimates on discharges, For example. 1.53 percent = Hi ui 2? 179, See Flguru L.
A Seventy-four of 30,195 cases did not undergo physician review; they were dropped from the of p

For 12 of the 47 matched observations, the
medical-records administrators found that
none of the 18 screening criteria were satis-
fied, and the review process ceased without
participation by the physicians. Five of
these 12 claimants alleged the failure to di-
agnose a condition during outpatient visits
before the sampled hospitalizations. Among
the remaining 35 cases, all of which were re-
viewed by physiclans, clinical judgments
about the cause of the adverse ocutcome and
the contribution of negligence were often
contradictory. In some cases the two physi-
cians disagreed on the presence of an adverse
event in the second stage of the process, and
a third physician resolved the issue by find-
ing no adverse event. In others the physi-
clans agreed on causation but differed about
the occurrence of, or their levels of con-
fidence about, negligence. In nine cases, the
reviewing team knew of pending malpractice
claims but found no evidence of adverse
events. (Details of the reviews of the 47 cases
are avallable elsewhere.*)

Statewide estimates of adverse events due to

negligence not resulting in malpractice claims

Ninety-eight percent (weighted rate) of all
adverse events due to negligence in our
study did not result in malpractice claims
(Filg. 1—not reproducible in RECORD). The
group of these cases for which the reviewers
could determine the existence of disability
and for which their combined score indicated
either ‘“‘strong” or “‘certain” evidence of neg-
ligence can be extrapolated to about 13,000
discharges statewide In 1984. Within this
group, 58 percent of the patients had only
moderately incapacitating injuries and re-
covered within six months. the remaining
patients—those with moderate-to-severe dis-
ability—correspond to about 5400 patients
discharged from hospitals in New York
State. Over half these patients were under 70
years of age and thus likely to have lost
wages as a result of the injury.

Follow-up reviews of medical records and claims

Medical records located after intensive fol-
low-up were a richer source of claims than
those found on the initial hospital visits, but
there was no difference in the rates of ad-
verse events or negligence between the ini-
tial review and follow-up.” twelve of the 580
patients whose records were found during
follow-up filed malpractice claims against 18

*See NAPS document no. (877 for three pages of
supplementary material. Order from NAPS cio
Microfiche FPublications. P.0. Box 35613. Grand
Central Station, New York, NY 10163-3513. Remit in
advance (in U.8S. funds only) $7.756 for photocoples or
$4 microfiche. Outside the U.S. and Canada add post-
age of $4.50 ($1.50 for microfiche postage). There is an
involcing charge of $15 on orders not prepaid. This
charge Includes purchase order.

providers, and four of these claims related to
the treatment recelved during the sampled
hospitalizations. The rate of clalms among
these patients (0.66 percent; 95 percent con-
fidence interval, 0 to 1.37 percent) was six
times higher than the rate for the initial re-
view (0.11 percent), but the difference was
not statistically significant.

In the cases of three of the four newly
identified patient claims related to the sam-
pled hospitalizations, one physician-reviewer
found evidence of negligence whereas the
other did not. Thus, the combined scores
were below the threshold for a finding of neg-
ligence. The fourth case was not reviewed be-
cause the follow-up protocol for that hos-
pital did not call for physician review.

Relative frequency of negligence and
malpractice claims

By combining the results of the initial and
follow-up reviews, we estimated the number
of claims statewide to be 3570, or a rate of
claims per discharge of 0.13 percent (95 per-
cent confidence interval, 0.08 to 0.18 percent)
in 1984. This estimate suggests a ratio of neg-
ligence to claims of 7.6 to 1 (27,179 to 3570).
Our inability to link four claims to hos-
pitalizations (or to rule out linkage) because
of insufficient data had little effect on this
figure. If two of these four claims had been
matched to the sample, the relative fre-
quency would have changed little (7.3 to 1).
The sample-based estimate of the number of
patient claims statewlde (3570) Is comparable
to the estimate based on the OPMC records
of the number of patient claims for injuries
in 1984 (3780) and the average annual number
of patient claims filed from 1984 through 1986
(3670). thus, clalms occur only 13 to 14 per-
cent as often as injuries due to malpractice.
Our estimate of the fraction of adverse
events due to negligence that led to claims
is, however, far lower (1.53 percent).

DISCUSSION

Other studies have examined the frequency
of negligence in relation to the total number
of claims,5¢ Qur study has taken the next
step by matching individual clinical records
with individual claims records to determine
what fraction of Instances of negligence
leads to clalms. Our data suggest that the
number of patients in New York State who
have serious, disabling Injuries each year as
a result of clearly negligent medical care but
who do not file claims (5400) exceeds the
number of patients making malpractice
claims (3570). Perhaps half the clalmants will
eventually receive compensation,’.1®

Why so few injured patients file claims has
not been widely researched. Many may re-
ceive adequate health or disability Insurance
benefits and may not wish to spoil long-
standing physician-patient relationships.

and their weights were reallocated amang the usable observations,

Others may regard their injuries as minor,
consider the small chance of success not
worth the cost, or find attorneys repug-
nant.’® Trial lawyers usually accept only the
relatively few cases that have a high prob-
abllity of resulting In a judgment of neg-
ligence with an award large enough to defray
the high costs of litigation. A final possible
explanation is that many patlents may fail
to recognize negligent care.?®

Our results also raise questions about
whether malpractice litigation promotes
high guality in medical care. Historically,
there has been scant empirical analysis of
this issue.?! Our data reflect a tenuous rela-
tion between proscribed activity and penalty
and thus are consistent with the view that
malpractice claims provide only a crude
means of identifying and remedying specific
problems in the provision of health care. Our
findings also support recent comments about
the limited usefulness of the rate of claims
as an Indicator of the quality of care.2 Un-
less there is a strong assoclation between the
frequency of claims and that of negligence,
the rate of claims alone will be a poor indi-
cator of quality® because rates can easily
vary widely at the same underlying fre-
quency of negligence or adverse events. The
fililng of a claim could, however, signal a
need for further investigation because of the
likelihood that an actual adverse event or
actual negligence prompted the complaint.

Our study differs from previous work in
that it goes beyond statements about the
rate of negligence in relation to the rate of
malpractice clailms. The relative frequency
7.6 to 1 does not mean, as is commonly as-
sumed,® that 13 to 14 percent of injuries due
to negligence lead to claims. As the linking
of the medical-record reviews to the OPMC
claims files has shown, the fraction of medi-
cal negligence that leads to claims is prob-
ably under 2 percent. The difference is ac-
counted for by injuries not caused by neg-
ligence, as defined by our protocol, that give
rise to claims.

This finding does not mean that the 39
cases of claims in which our physician-re-
viewers did not find evidence of an adverse
event due to negligence are groundless under
prevalling malpractice law. Our study was
not designed to evaluate the merits of indi-
vidual claims. Patients sometimes flle
claims regarding medical outcomes that do
not qualify as adverse events by our defini-
tions; without access to the full insurance
records, we cannot assess the prospects of in-
dividual cases.

More generally, the process of and criteria
for making decisions about causation and
negligence differ in a sclentific study and in
civil ltigation. In this study, majority rule
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determined whether there had been an ad-
verse event or an adverse event due to neg-
ligence. Our reviewers sometimes disagreed
about causation and negligence; when only
one found negligence, the case did not qual-
ify as an adverse event due to negligence (ex-
cept in the rare case when there was only a
single reviewer). In a lawsuit, a single expert
opinion might be sufficient to support a find-
ing of negligence; under our protocol it
would not. When experts differ, the final
judgment is especially sensitive to the proc-
ess of decision making.?® Thus, our findings
are not directly comparable to the results of
civil litigation.

Although this lack of strict comparability
should warn us agalnst drawing conclusions
about the merits of individual malpractice
claims, it does not undermine our findings
about the small probability (under 2 percent)
that a clalm would be fliled when medical
negligence caused injury to the patient. This
result remains robust in spite of the possibil-
ity of misclassification of individual cases,
the effect of using different criteria for neg-
ligence, and the likelihood of missing medi-
cal records and missing data on malpractice
claims.

Disagreement about or misclassification of
an individual case need not bias our results.
In the duplicate review of subsample of 318
medical records, reported earlier,® a second
team of physicians did not identify the same
group of adverse events as did the first team,
but they did find about the same incidence of
adverse events and adverse events due to
negligence. A replication of the study might
generate the same rates of adverse events
and negligence but would not necessarily
classify the same claims as backed up by evi-
dence of negligence. Therefore, as in other
studles based on Implicit review of medical
records,?® disagreement about Individual
cases does not imply bias in our estimates.

The use of less criteria for negligence
would not alter the rate of claims among the
cases of adverse events due to negligence,
but it would affect the overall frequency of
negligence as well as estimates in this and
earller studies of the ratio of adverse events
due to negligence to claims (7.6 to 1). New
criteria for negligence would change our es-
timate of 1.53 percent only If they affected
the rate of negligence among the claims dif-
ferently from the rate of negligence among
cases in which no clalm was made. Our data
suggest, however, that an Increase In the
rate of adverse events due to negligence
among cases in which no claim was made
matches any Increase in the rate of neg-
ligence among claims. Had a judgment by el-
ther physician-reviewer that negligence had
occurred been sufficlent to count a case as
an adverse event due to negligence under our
protocol, the probability that an adverse
event due to negligence would result in a
malpractice clalm would remain wvirtually
unchanged (1.51 percent).

The existence of overlooked adverse events
due to negligence would also not influence
this estimate unless the proportions of cases
of negligence missed among the claimants
and among the nonclaimants were unequal.
The medical-records administrators might
have overlooked adverse events due to neg-
ligence during the first-stage screening. As
reported earlier, however, the medical-
records administrators missed evidence of
negligence in only 4.5 percent of the charts
randomly selected for a duplicate review.?®
Alternatively, the hospital records might
have met none of the criteria for further re-
view but still have involved negligent care.

On the one hand, undercounting instances
of negligence among the cases in which mal-
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practice claims were made would cause the
estimate of 1.53 percent to be low. Although
we cannot calculate the probability that an
adverse event due to negligence took place
among the 12 malpractice claims that were
classified as having no evidence of neg-
ligence, we can calculate that probability for
the clalms found on screening to have evi-
dence of negligence (0.20) (Table 3). The as-
sumption that these 12 cases should have
been Identified as positive (as having evi-
dence of a possible adverse event) would
raise the estimate of the probability of liti-
gation among adverse events due to neg-
ligence from 1.53 to 2.2 percent.

On the other hand, the medical-records ad-
ministrators might also have missed adverse
events due to negligence that were not In
litigation, thus causing our estimate to be
too high. Medical-records administrators
may have been more likely to miss adverse
events in the records of nonclaimants than
in those of clalmants because evidence of
legal action was 1 of the 18 screening cri-
teria. Assuming that 4.5 percent of the nega-
tive screens were falsely negatlve, as sug-
gested by the duplicate review, and that the
rate of adverse events due to negligence
among these missed cases equaled the rate
among the cases in which no claim was made
that were identified as positive on screening,
there would be additional adverse events due
to negligence among the nonclaimants. As-
suming further a much lower rate of neg-
ligence among the cases in which no claim
was made that had truly negative screens,
for example 1/20 the rate of those identified
on screening as positive, the estimate of the
rate of claims among the adverse events due
to the negligence would be lowered from 1.53
to 1.2 percent.

These potential biases in the medical-
records review are small as compared with
the size of the conflidence interval produced
by sampling variation. Even with a rate at
the upper limit of the 95 percent confidence
interval (3.2 percent), the probability that a
claim would be filed when a patient was in-
jured as a result of medical malpractice re-
malins well below previous estimates.

Malpractice clalms would have been
missed—another possible source of bias—If
we had failed to locate a clalmant's medical
record and could not identify a claim
through the record-matching process. The
results of the extensive follow-up search for
missing records suggest that hospitals may
have selectively withheld the medical
records of some claimants, but not of large
numbers of them. The higher rate of claims
per discharge in the records identified at fol-
low-up is within the degree of variation ex-
pected with small samples. In addition, hos-
pitals may have relinguished all records
without regard to patient out-come but may
have failed to report malpractice claims to
the OPMC. The effort of the state govern-
ment to achieve complete reporting suggests
that we used the most complete, reliable
data available, although no external sources
can substantiate the completeness of the
data.

Unrestricted access to medical records and
full reporting of claims would not eliminate
potential bias due to claims relating to med-
ical care received in 1984 but not yet filed by
May 1989, when our data collection ended.
According to the OPMC data base, 90 percent
of claims were flled within 4.4 years of the
date of the injury. In addition, 43 percent of
the adverse events were due to medical care
that was provided before the sampled hos-
pitalization In 1984.7 Thus, we expect that
fewer than 10 percent of all possible claims
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were absent from the OPMC data base and
that our estimates of the incidence of litiga-
tion are no more than 10 percent too low.

The similarity of sample-based and popu-
lation-based estimates of the frequency of
patient claims makes substantial blas due to
missed claims unlikely. The similarity of the
estimates suggests that in linking claims to
medical records we missed few actual
matches, and that by 1989 few clalms related
to our sample of hospitalizations from 1984
remained to be flled.

The results of this study, in which mal-
practice clalms were matched to inpatient
medical records demonstrate that the civil-
justice system only Infrequently com-
pensates Injured patients and rarely identi-
fles and holds health care providers account-
able for substandard medical care. Although
malpractice litigation may fulfill its social
objectives crudely, support for its preserva-
tion persists In part because of the percep-
tion that other methods of ensuring a high
quallty of care?”.?® and redressing patlents’
grievances® have proved to be inadequate.
The abandonment of malpractice litigation
is unlikely unless credible systems and pro-
cedures, supported by the public, are insti-
tuted to guarantee professional accountabil-
ity to patients.

[We are indebted to Matthew Jaro, M.S.,
record-linkage consultant, for his expertise
in computer-based record linkage.]
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[From the New York Times, Mar. 5, 1995]

NEW YORK'S PUBLIC HOSPITALS FAIL, AND
BABIES ARE THE VICTIMS
(By Dean Baquet and Jane Fritsch)

Each year for the last decade, dozens of
newborn bables have died or been left to
struggle with brain damage or other lifelong
injuries because of mistakes made by inexpe-
rienced doctors and poorly supervised mid-
wives and nurses in the teeming delivery
rooms of New York City's public hospitals.

Some of the most prestiglous medical
schools and private hospitals are paid by the
city to provide the care in its sprawling hos-
pital system. But an examination by The
New York Times shows that many of these
private institutions have left life-and-death
decisions to overworked nurses and trainee
doctors who are i1l prepared to make them.

The effects can be seen across the system,
from the surgical suiltes to the clinics. But
nowhere are the consequences more dev-
astating than in the dellvery rooms, where
the course of a young life can be changed for-
ever by a few minutes’ delay, a malfunction-
ing monitor or a lapse of attention.

The delivery room disasters affect a broad
spectrum of women, from those who do not
visit a doctor until their labor pains begin to
the healthiest and most conscientious of
mothers-to-be.

Vilma Martinez, a 25-year-old Brooklyn
factory worker, languished in the delivery
room of Woodhull Medical and Mental
Health Center in Brooklyn for 14 hours In
July 1993, as nurses first struggled to delliver
her baby, then desperately searched for a
doctor. The baby's father watched in horror
as a monitor showed the baby's heartbeat
fade, then stop. In the end, no doctor came.
The baby was stillborn.

Miriam Miranda, 35, was diabetic and
H.LV.-positive when she entered North
Central Bronx Hospital in February 1984 to
deliver her baby. Her problems would have
tested the skills of the most experienced doc-
tor, but a midwife was put in charge. When
complications arose, the midwife struggled
on by herself. Deprived of oxygen during
labor, the baby died after 77 days. In internal
documents, the hospital has conceded that
the delivery should have been handled by a
doctor.

These cases are more than the isolated
tragedies that can occur in any hospital. Se-
rious Injuries to newborns are frequent in
the delivery rooms of some of New York
City's public hospitals, And delivery room
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crises have flared periodically in most of the
public hospitals over the last decade.

It is not possible to say precisely how
many of the 31,000 deliveries each year are
mishandled. Most records detailing medical
mistakes are kept secret, even from the par-
ents of the children involved.

But a computer analysis by The Times
showed that the death rate for bables of nor-
mal welght born at the public hospitals was
substantially higher than the rate at private
hospitals in New York City. For babiles
weighing more than 5.5 pounds, the cutoff
doctors use as a gauge of general good
health, the death rate in the first four weeks
after birth at the public hospitals was 80 per-
cent higher than that for bables born at pri-
vate hospitals: For every 1,000 births of nor-
mal-welght bables at a private hospital,
there was one death, while at the public hos-
pitals, there were 1.8.

The public hospital also had higher rates
in most categories of serious birth injuries,
the study showed. And the rates were higher
even after taking into account the dif-
ferences in the health of mothers at the pri-
vate and public hospitals. The Time analyzed
city and state records of all births in the
city in 1993, the latest year avallable.

Some hospital and city officlals have
known about the problems for years, and
have worked mightily to keep them from the
public, They fear a loss of public confidence
and a flood of lawsults.”

In a striking 1992 report, never made pub-
lie, City Comptroller Elizabeth Holtzman
analyzed the lawsuits of 64 children who had
been left brain-damaged or permanently
crippled because of negligence in the deliv-
ery rooms. Some of the suits were more than
a decade old, and all had been settled in the
previous three years.

Those lawsults alone cost the city $78 mil-
lon, the report sald, and another 793 were
pending.

““These cases are catastrophic and costly,”
the report sald. ‘‘Many of these Infants are
now grown children, suffering from multiple
and severe disabilities, who require lifetime
hospitalization or intensive home care."

In a third of the deliverles, no senior physi-
cian was present, even though complications
were evident before the deliveries began, the
report sald.

The New York City Health and Hospitals
Corporation, the agency that runs the public
hospitals, 1s the nation's biggest urban hos-
pital system. Its network of 11 hospitals, 76
clinics and 5 chronic care centers is used by
one in five New Yorkers. One quarter of the
130,000 babies born in the city are delivered
in public hospitals.

With 50,000 employees and a $3.8 billion
budget, the hospital corporation is a major
economic force in some of the poorest com-
munities. It has stood for decades as a testa-
ment that New York, more than any Amer-
ican lclty. is committed to equal health care
for all.

But in recent years, events have converged
to ralse questions about the system’s sur-
vival. It faces increasing competition from
private hospitals, internal problems and a
governor and mayor who belleve that New
York can no longer afford its expensive array
of social services.

In a six-month examination of the agency,
The Times reviewed confidential hospital
documents, court filings and other public
records, and interviewed more than 100 phy-
slclans, administrators and city officlals.
Four current and former high-level officlals
of the hospital agency confirmed that deliv-
ery room problems are grave and have
plagued the system for years.
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Efforts to resolve the crisis over the last
decade have been halting and ineffective,
even though a quarter of the babies born in
New York are delivered at public hospitals,
and obstetrics is a major portion of the hos-
pitals’ business.

Dr. Bruce Siegel, who became president of
the hospital agency a year ago, sald in a re-
cent interview that he had not seen a pattern
of problems in delivery rooms, but acknowl-
edged that in some hospitals, young doctors
are poorly supervised.

“I would certainly not be surprised that we
had more adverse outcomes’ than in private
hospitals, he said, “‘figuring that we treat
poor people, sick people, that the concentra-
tion of people have drug problems, low socio-
economic status, various infectious diseases
and many other things Is golng to be clus-
tered in our hospitals.”

The computer analysis by The Times
showed that over all, women who deliver ba-
bies in public hospitals are at higher risk for
problems than women who use private hos-
pitals, though a vast majority are healthy
and get prenatal care. But it also showed
that the difference in the women’s own risk
factors was not large enough to explain the
higher rates of newborn deaths and injuries
at public hospitals.

Dr. Siegel sald the data used in the analy-
sis were not reliable because the public hos-
pitals did not accurately report risk factors
to the state. The Times analysis found little
evidence, however, that underreporting was
greater at public hospitals than at private
ones.

New York City has run public hospitals for
more than a century, but the system was re-
organized three decades ago In an ambitious
attempt to raise the quality of medical care
for the poor to the standards of the best pri-
vate hospitals. To shore up the public hos-
pitals, each was paired with a private hos-
pital or medical school that was pald by the
city to provide doctors and oversee care.

Last year, the city pald more than $500
million to such prestiglous institutions as
the Albert Einstein College of Medicine,
Mount Sinal Medical Center, Monteflore
Medical Center and the Columbia University
College of Physiclans and Surgeons.

But a review of current and historic docu-
ments shows that the plan never lived up to
expectations.

Nearly 30 years later, there are still two
classes of medical care In New York City:
one for people who can afford private doctors
and hospitals, and another for those who
must rely on the public hospitals.

In private hospitals, women are met by
their own doctors, who oversee their labor
and deliveries. But in public hospitals, ba-
bies are delivered by whomever Is on duty,
and a woman may never see a doctor.

Officials of the private institutions that
provide care in the public hospitals acknowl-
edge that many delivery rooms are under-
staffed, and that midwives and trainees have
sometimes been given more responsibility
than they can handle. But they contend that
the city has not given them money to pro-
vide enough experienced doctors to handle
every shift adeguately in overcrowded hos-
pitals.

WITHOUT A DOCTOR, A TINY BEAT FADES

Vilma Martinez remembers the time, 10:04
P.M., and the silence and, most particularly,
the wordless message of the nurse, who drew
a finger across her throat as If she were
slashing it with a knife. The meaning was
clear: The baby was dead.

After that, she remembers little. But she
can return to the morning of the day, when



11336

the labor pains started, and recall with some
precision the 14 hours that led up to the
stillbirth of her only child. It was a boy—6
pounds 13 ounces—and his heart had been
beating steadlly and strongly when she en-
tered Woodhull Medical and Mental Health
Center at 8 A.M. on July 23, 1993.

Officials of the hospital will not discuss
what happened to Ms, Martinez or explain
why no doctor came to her aid. Ms. Martinez
and her boyfriend, Tomas C. Abreu, the
baby’s father, have filed a lawsult against
Woodhull and the New York City Health and
Hospitals Corporation. They, too, declined to
discuss the case, but their recollections are
recorded In court depositions that provide
searing accounts of a day of joy that dis-
solved into worry, then panic, the despair.

Thelir version of what happened Is sup-
ported in large part by the notes of the
nurses who tried, with increasing despera-
tion, to find a doctor, and when they could
not, tried to deliver the baby themselves.

Ms. Martinez, an emigrant from the Do-
minican Republic, was 23 when she learned in
December 1992 that she was pregnant. She
and Mr. Abreu, who was also from the Do-
minican Republic, had minimum-wage Jobs
at a glass and mirror company and had been
living together for about two years in the
Bast New York section of Brooklyn,

Her health was good and her pregnancy
was uncomplicated. She took her vitamins
conscientiously and went to Woodhull for
monthly, and later weekly, checkups.

So there was no cause for concern when the
labor pains began about 7 A.M. on that Fri-
day morning in July. By 7:45 A.M. she was in
the car with Mr. Abreu and her mother, and
by 8 A.M., they had arrived at Woodhull, the
strikingly modern medical complex that
rises above the warehouses, storefronts and
working-class homes of Greenpoint and Wil-
lamsburg.

After an hour, a nurse on the seventh floor,
the maternity floor, motioned for her to
climb on a gurney.

Because Ms. Martinez understood little
English and the nurses and midwives spoke
no Spanish, their communication was lim-
ited to gestures and facial expressions. It
went that way the entire day. Forty percent
of the people in the area around Woodhull
speak primarlly Spanish, but no one on the
staff translated for Ms. Martinez.

Eventually, she was put in a little room
where she spent the long day. About noon, a
nurse inserted an Intravenous line in her
arm. The contractions gathered strength as
a monitor kept track of the baby's heart-
beat, and her mother and Mr. Abreu hovered
near the bed.

About 5 P.M. she began bleeding heavily
and it seemed to go on and on *‘like a blood
bath,' she recalled.

Near T7:30 P.M., she was screaming from
pain, and someone who seemed to be a doctor
went to the door of the room. He spoke to
the nurses, but left almost immediately. *‘He
didn’t even touch me or anything,’’ she re-
called.

A nurse's note at T:40 P.M. described an-
other sign of trouble—‘prolonged decelera-
tions’ in the fetal heart rate. The rate often
drops during contractions, but should rise
again. Prolonged drops can mean the baby is
not getting enough oxygen.

So the nurse called for the doctor and the
midwife, according to the log. The doctor ex-
amined Ms, Martinez and gave instructions
that she should not push, the log sald. Nei-
ther Ms. Martinez nor Mr. Abreu recalled the
doctor’'s actually having examined her. The
;ngae'a notes do not explain why the doctor

elt.
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Soon, the baby’s head was visible and the
nurse and the midwife shooed Ms. Martinez's
mother out of the room. y

They began struggling to get the baby out,
Ms. Martinez sald, turning her this way and
that, even face down for a while. They tried
turning the baby's head, too, but nothing
seemed to work. The baby was stuck. She re-
calls being ‘“‘crazy, desperate with pain.”

* * * * *

The final two hours were the most
harrowing, the couple sald. They were left
mostly alone in the room, with no idea
where the nurses had gone, as the heart mon-
itor bleeped, spewing yards of paper that re-
corded the baby’s struggle for life.

Mr. Abreu recalled watching the glow of
the monitor and the tiny heart-shaped light,
“like a little heart that seemed to be beat-
ing.” He kept up a constant patter to reas-
sure her, but she kept asking for a doctor.
*‘She was saying, ‘I am going to dle.'”

Mr. Abreu left the room in search of a doe-
tor, and was told that the doctors on duty
were on the eighth floor performing a Cae-
sarean section. He returned to the room and
stood vigil. Then he noticed that the baby’s
heartbeat was slowing markedly. Ms. Mar-
tinez recalled that he left the room again,
‘‘just desperate.”’ And she remembered hear-
ing him ask—beg—for a doctor.

But all he could find was a nurse, so he
took her back to show her the monitor. *I
was also looking at the heart, at the little
heart,” he said. *‘It had stopped."”

An entry in the nurse's log at 9:20 P.M,
notes “continuous' fetal heart rate decelera-
tions. At that point, the midwife ‘“‘sald to
call In an M.D.,” according to the log. But
two doctors were busy doing a Caesarean sec-
tion and a third was occupied in the emer-
gency room, the log sald.

“We cannot get an M.,D. to see the pa-
tient,” the nurse wrote.

To Ms. Martinez, the midwife seemed des-
perate. ‘*She didn’t even put on her gloves in
order to grab the child,” Ms. Martinez said.
The midwife shouted for her to push and
someone pressed on her abdomen. They got
the baby out, and started slapping and
pounding, but he did not draw a breath or
make a sound.

Finally, a doctor entered the room. The
midwife turned to him, and silently drew a
finger across her neck,

“1 started to scream and scream,” Ms.
Martinez sald. ““A mother, while she is giving
birth, how can she feel when that is happen-
ing? I was desperate.”

Others came, and as the doctors and nurses
whispered among themselves, Mr. Abreu
asked them to explain what had happened.
““But they wouldn’t tell me a thing,” he said.
‘“All they were saying was that the baby was
dead.”

DISASTER REPORTS ARE SUPPRESSED

Delivery room disasters became frequent a
decade ago, when a wave of new Immigrants
began crowding into aging hospitals, increas-
ing pressure on medical staffs already over-
burdened.

As deliveries rose more than 30 percent in
the 1880's, even the most diligent staffs were
overwhelmed. The overflow fell to nurses,
midwives and residents, doctors in their first
years after medical school.

Then, at some busy obstetrics wards, in-
cluding Lincoln Medical and Mental Health
Center in the South Bronx and North Central
Bronx Hospital, the residents were pulled
out. Their training programs had been shut
down because the national officials who ac-
credited them feared that the public hos-
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pitals were tossing young medical school
graduates in over their heads.
The effects of the crowding and staff short-
ages were felt immediately.
* * * * *

For example, Dr, Wayne Cohen, who in 1984
ran North Central Bronx Hospital's obstet-
rics department, recalled that a number of
newborns were injured as the hospital be-
came more reliant on nurse-midwives, who
were not tralned for the frenmetic pace and
difficult deliveries. A typlcal big-city hos-
pital might have flve or six serious birth in-
juries a year, he sald. But, at North Central
Bronx, he sald, ‘“There were twice that num-
ber of everything, and I didn’t get to hear of
everything.”

At Metropolitan Hospital Center, in East
Harlem, officials called in the police in the
late 1980's because several newborns mysteri-
ously suffered broken arms or legs. Police of-
ficlals say they never determined the cause,
or or when the babies were injured.

About that time, officlals of the hospitals
corporation grew so alarmed after some seri-
ous incidents at Lincoln that they com-
plained to New York Medical College, which
provides the medical care at Lincoln.

But in a vast system that bounces from
crisis to crisis, from budget shortfalls to po-
litical scandals, officials of the Health and
Hospitals Corporation were unable to put to-
gether all of the pleces to percelve what was
rapldly becoming a systemwide crisis.

In 1983, alarmed by a rise in malpractice
awards, analysis for the city’s Office of Man-
agement and Budget began a far-reaching,
confidential study. After poring over 2,000
lawsults, they found a disturbing patter:
Many of the worst cases involved residents
in the delivery rooms and elsewhere who
nervously bumbled through with little guid-
ance from senior doctors.

The 165-page report, completed in 1991 was
ignored. Its authors said the patterns had
continued, but by the time the study was
printed and bound, lawyers for the city sald
it was based on old information.

A year later, Ms. Holtzman, the City
Comptroller, finished her report. ““The enor-
mous cost of impaired newborn cases in both
human suffering and taxpayer dollars re-
quires the City’s attention,” it sald.

Among its findings were these: In 12 of the
64 cases reviewed, the staff failed to react
promptly to signs of fetal distress; in 5, the
staff failed to perform adequate fetal mon-
ftoring; in 9, the staff ‘‘unreasonably de-
layed' Caesarean sections; in 11, oxytocin, a
drug used to induce labor, was improperly
administered.

As Ms. Holtzman prepared to make her re-
port public, the hospitals corporation
blocked its release, arguing that it was based
on privileged Information.

Alan G. Heves!, her successor, said he was
unaware of the report until The Times re-
quested it. He released a copy, saying that it
was too important to remain secret.

Dellvery room disasters had become a re-
curring theme in confidential weekly meet-
ings held by the hospital agency to analyze
its most mishandled cases. In these discus-
sions, known as quality assurance meetings,
officials speak bluntly, naming doctors and
upbralding administrators with the under-
standing that by state law, none of what
they say leaves the room.

Most dellvery rooms in the system have
come up for sharp criticism at these ses-
sions, usually because of mistakes by unsu-
pervised tralnee-doctors and midwives, sald
four participants in the weekly meetings,
who spoke on the condition that they not be
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identified. Over the last five years, the deliv-
ery rooms of four hospitals have been cited
more frequently than the others, said the
participants. These hospitals are Woodhull,
Kings County Hospital Center in Brooklyn,
North Central Bronx and Lincoln.

Over the same five years, the State Health
Department, which regulates hospitals, has
rebuked the four hospitals and Coney Island
Hospital in Brooklyn for delivery room mis-
takes, state records show.

Regulators found instances in which over-
worked staffs, including resldents,
misdiagnosed serious conditions and made
patients wait perllously long for treatment.

In interviews, officlals of most of the hos-
pitals acknowledged delivery room problems,
but said that they had made significant im-
provements in recent years.

At Woodhull, for example, officials said the
director of obstetrics was forced out late last
year after a serles of mistakes by the staff in
the delivery room.

“I'm not golng to make any apologies for
Woodhull,” said Dr. Siegel, the head of the
hospitals agency, who added that he was re-
placing the private corporation that runs
Woodhull, Woodhull Medical Associates. He
said that many of the hospital's patients
were going elsewhere because of Woodhull's
reputation for poor care.

‘““That obstetrics department is closing
down on its own,” Dr. Slegel said.

At Lincoln Hospital, officials said they
were working on their problems, which they
sald were caused by poor supervision of resi-
dents and unreasonable walting times for
women seeking prenatal care. “We were ask-
ing for trouble,” said Roberto Rodriguez, the
executive director, ““We were taking a risk.”

Jean Leon, the executive director of Kings

County Hospital, said she has seen no deliv-
ery room problems since she arrived in July,
1994,
Howard Cohen, the director of Coney Is-
land Hospital, said any problems at his hos-
pital were caused by the press of high-risk
patients.

Officials at North Central Bronx said their
problems resulted from poor supervision and
understaffing.

LIFE OR DEATH WITHOUT A DOCTOR

By the time Michael Elias Cottes was born

on Feb. 11, 1994, his left shoulder and arm
were broken. He was so hopelessly stuck
after 20 hours of labor that the obstetrician
cracked his tiny bones trying to wrest him
free.
Still, his birth was a moment of triumph
for his mother, Mirlam Miranda. She had
come to terms with her having the AIDS
virus, and had sought out prenatal care with
something approaching zeal. At 35, she had
beaten back gestational diabetes and even
learned to give herself insulin injections.

So, when the doctor at North Central
Bronx Hospital finally extracted the silent
child and rushed him out of the delivery
room, Ms. Miranda allowed herself to rejoice,
savoring the minutes as she waited for the
doctor to bring her baby back. ‘I was so
happy,” she recalled in an interview.

But the doctor returned alone and in tears
“Miranda,” she said, “‘we did what we could.
The baby was without oxygen for 10 min-
utes.”

Michael lived for 77 days, probably deaf
and blind.

Throughout the torturous hours of labor,
Ms. Miranda had been in such pain that she
was only vaguely aware of the drama unfold-
ing around here. She did not know that the
midwife had seen signs of serious trouble on
a monitor. And she did not know that by the
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time the doctor arrived, it was already too
late to do much for the baby.

Last March, officlals of North Central
Bronx held a private meeting and admitted
among themselves that the hospital had
made some mistakes in her case. Specifi-
cally, they acknowledged, such a complex
delivery should have been handled by a doc-
tor from the start, according to an internal
report obtained by The Times.

From the time of her first prenatal visit at
North Central Bronx, Ms. Miranda was seen
almost exclusively by midwives. They did
the pelvic exams, weighed and measured her
and drew blood for routine tests. ‘“They told
me it was a boy,"” she said In a recent inter-
view, ‘‘a boy who was doing good."

As soon as she learned she was pregnant,
Ms. Miranda did everything she could think
of to have a healthy baby. She quit a steady
job as a cafeteria worker in Puerto Rico, and
with her two children moved to New York
City, where, she believed, she would get the
best possible care.

“‘She wanted to have this baby,” sald
Tracy Stockham, the state case worker who
helped Ms. Miranda navigate the complex
bureaucracy of services for H.IV. positive
women, “She sald, ‘This will be my last child
because I'm infected.'™

In her seventh month, when a test showed
that she had developed diabetes, her midwife
sald that she lacked the expertise to con-
tinue with the case. But instead of turning
Ms. Miranda over to an obstetrician, the
midwife referred her to another midwife.

Still, Ms. Miranda did well. At 10 A.M. on
Feb. 10, 1994, at the end of her 40th week, she
entered the warren of small labor and dellv-
ery rooms on the hospital's seventh floor,
where a midwife administered Pitocin, a
powerful 